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C. PA3JBJD TPETIM.

OCHOBH YYEHIA O OPEJCTABHTEIBCTBS BB I'PAKJIAHCKOMD
IIPABE.

8 56.

Heo6xoxrMoCT 1penCTABHTEABCTBA Bb H3BBCTHHXB YCIOBiAXH PasBATATO LEBNIb-
Baro ofubua.—Pasune BHXH mpHIHYeckaro coxbicrsis.—Coxbiiorsie 31 sawbas
xpyroro.—CoxbiicrBie dpakTHIecEoe H pHEEIECEoe. —HBIEHiA CXOXHHEA Ch NPOX-
CTaBATEIHCTBOMD N0 OTABILBNME NpHIHAKAMD HIK mO HXD BderTy.—CymecTBen-
HHe OpPY3BAEH NpPEICTABATEXECTBA EAKD 0€00aro HHCTHATYTA BH TPARIAHCEOMD
upapb.—IpuEnENH JaTHACEArO NpaBa.—OTCTynXeRie HOBHXS CHCTEMB.—3aMbBTER
IO HCTOPiH PycCEaro upasa.—CypporaThl HPeACTABHTEIHCTBA.—OICMEHTH HHCTH-
tyra BB IcxoBckofi cyxmoff rpamorh.—MexsensocTs mocibiyomaro passHETiA
o6muxs HOPMB.

B1 o6mux® yuemizxw o lopEzEyeckolt caibaeb Mm npexmoza-
raeMs Cy6BeETOMD BOAeHsnaBieHia O0TABAbEO B3aTOE jpBecmocobHOe
IENO, OTb> Roroparo m HcxoxuTh cibira. Takol cy6mesrs caBigm
npescTaBigers €o6ow Bnora HopMarbHOe ABNeHie pPAsBETOr0 NE-
BrabHEAT0 o6MBma. KaR® camm Cy0heETH mpaBH CYTh FAaBHEMB 06pa-
80MB IPABOCHOCOGHNE JIOAH, TARS B CABARE COCTABISIOTH OpOdBAE-
Bie Bx® mHAEBEAyaabHO# Boau. He c® drOoro, oxEaxo, HAYHHAMTCH,
BAED MH OTYACTH y&e BuxBim Bume, FBromucu rpamjascEaro obule-
EHTIS., DTOMY DpeAmecTBYITs PASHOOGPASHHS QOPMH C0M3Ka0 06wse-
JCUmis, BB YCIOBISXD .KOEro JAXCKO0 Be Jerk0 obocobigorTcs HE
chepu orabapEaro mpaBoobiajamis mogeft, HE CBISAHHNe Ch BTEMB
CIOCOGH YHCTO-IHYHAr0, HHAHBAAYAXLEATO BOXCHSHSBIERis BB 00JACTH
rpaxExascEExt upasoorHomemifi. M Tyrs, m BB o6izacte caBaoEE,
EaED yBupams smocaBacreim scmbe, mepBOEAYAABHO TOCHOXCTBYIOTSH
To®e ¢opMR cowsHO#, EomrexTHBHOE ABaTearHOCTH, ,rPYHOBHXB
PaA0BB”, & He HUJHBEAYAIBHHXD CABIOES.

3xBcs, BB yuemim o mpeacTaBETeAbCTEB, KB EOEMY NpHCTYDAEMSB,
MH OyzeND HOEA JepmaTbcd He 5Toff mCropaveckof TourE sphmig,
a Tolf, EOTOpAd ZEe®HTH BF OCHOBB COBpeNEHBHXT CHCTEND TIpDaxm-
EQHCEAr0 IpaBa.

Ecan Bp coBpeMeHHNXT ONTOBHXB YCIOBiaXh HPABOCHOGHHME
2BI2KTCE HAMB, ITABBHMB 00DasOME, OTABIbHO-CTOSmie B rpamias-
CEBXD HOPABOOTHOIIEHiAXs JIOIW, TO BOSMORHO aH, 4T00% OHH, BB
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omepanisxs rpaZiascearo o6ubna, spigiuch menpewbaHo camoxba-
TeAbHEMH, BCeraa H BesxB, HesaBHCEMO OTH (AKTHYECRHXD ARHHEXD
A 00CTOSTeAbCTBS, Bh EOMXD OHE HAX0garTca? BosbMeM® cocrogmie
aBrcrea, orcyrersid, GorbsHm, passETia xBioBNXH CHOmemili 38 mpe-
abin caxs oxmoro veiosbka... B® coBpeMeBHEXH yCIOBiXE, BOTAS
BETHL co0sHENXD GHTOBHXD (OpMB, BOSNBMANMEXD HEBHTOAH STOre
o0unoxow moxomenia veropbra, BBrs compbais, HeoGxoiEME oCO-
6ne AWHCTATYTH IDABIAHCEArO NpaBa, EOTOPHe saMBuaim Gu mpem-
HOK pOIb COI30BS BD JTHXT BONPOCAXD BOCHONHeHis MaB 3aMbEW
gepocrafomefl, 00 TOMY BAM ADPyroMy OCHOBAHIIO, caMoxBATeIbHOCTH
OXBOrO IHOA BB ero mwpuxuveckol cdepB iopaxmvecrolt abarers-
Bocrb xpyroro. Ha srof morpe6Bocts m paspaacs HuEB BB oco-
GeHHOCTH HHCTHTYTD DPEACTABHTEILCTBA BB IDAEASHCKOMB Hpasd.

Yro6s BHABIHTH BTO NOHATie M8H RPyra Apyraxs, Goxbe wiu
menbe Gimssuxs emy, Thering, b meGossmoli, HO ogeEb yaauHOR
paGors o codmicmein 6v wyKcuxs 1opuduveckuzs conaxars *), npo-
sexs Goabe peasedno, whus 910 ABrasm o Hero, orabisENE BEAW
TaEoro coxbiicrsia » ycramosuas, Gorte mim memfe TBepro, He-
06X0ABMEE IPUSHARP EA&EAAr0 H3H HHXB.

U taws, Bb cABirB wuyocou coxblicreie xpyroro, HecyGHeETA
cxbagn, Momers ONTH BIW (ARTHYECKEMD, HAH IODHAUICCEEMS; BB
TO Xe BpeMs 970 copbficTBie MOEeTs HATH 6MNBCM7 Chb TIBBHEIMB
cy6BerToMs CABiRu, EAH ®e eMncmo, B3AMBHT ero.

Pasiugenia ata oueH» mbmAW Aid coBpemeHHOE WpHECHDPYAeHNIB,
rAB oomaTie mpeiCTABATENSCTBA BT IpazEAaECEOME mpass meolxo-
AEMO BHpPAGOTATH CO BCE0 POYHOCTHIO, W BB TO XKe BpeMd OHH Aa-
Jes0 HeGescuopmn. UTo Eacaercd mpeRHEXH OHTOBHXTD YCIOBiff, TO
Bb HAXD A0 Epalimocra TpyxHo ONA0 IPOBOAHTH BOOOmE pASIEYLA
cowsaolt m amenolft mpaBocnoco6BOCTE B TOYHO TAEEE pasiAvie ,rpym-
HOBHIX® PAXOBE" ¥ HEAHBEAYAXbHHXS cABaOE®. CB Apyro#t cropomwm,
B5 THX® yCI0BigXD Npe0GiajfaHid COIN3EATO HAAD JIHYBHMGE ASIEEO
He Bceria MOZHO OHIO NOCTABHTH CROXBEO-HEOYAL ompexBieHHYHO
rpaEEny Mem®ay coxbficreieMs (ARTHYECREMT W I0DEAHYECEEMD B emIe
membe oramuymTs copbitcrsie mmberb ¢ ApyrEms ors coabiicrsis
B3auBEs apyroro. Jumb MexleHHHMSB HPOIECCOMs BHPAGATHBAIECH H
o6oco6xganch BCTOPHIECEH T passBuis NOHATIA W HHCTHTYTOBD BB
aTofl 061aCTH, ROTOPHE AJd COBDeMEHHOM MHCAE H HOpEAAYECEOR
TeXHHEH SBASWTCA RaKG yZe ompepbamsmiaca ®m xo mssbermofl cre-
IeHH 33E0HYEHHHA. .

*) Mitwirkung fur fremde Rechtsgechifte ¢(Jahrb. f. Dogmat. B. 1, ctp. 273
u cxtx, m B. 2, crp. 67 u cxbx, 57 u 58 Ir.).
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B3 xassabfimens Mu GyZeM® PAsCMaTPHBATH Coonicmeie 00%010
AUUG 63AMTNT OpYyr0r0 B YCTAHOBAMD AiS BTOTO0 JBIEHiE, BO-mep-
BHX'B, passuvic coOnucmeia axmunecxaro oms ropuduveckaso, Bo-
BTOPHXB, PasTPDAHAYEMT €ro OTh APyrexs, Goxbe mim wembe Gams-
EHXT Eb HEMY 710 OMOTDASHOIMS GHMUHUMNE NPUSHAKAMS Us% 910
offexmy aviaemif. :

Bepeus copbitcreie mocuisEaro, E0TOpoe TARB YACTO CAyIaETCH
BnEb BB 1BI0OBHXD CHOmeRidX3. JTO areHTs, KoTopHE ibRcrsyers
[0 HameMy IODydYeHil0, B YCIyraM# EOEr0 MH NOIbgyeMcd, EOrAa
HAMT HYEHO XaTh BBCTs, XocraBETh ur0-1860, npEEECTH OTBETE.
Ubus Grage coiepRamic OKABHBAEMATO BML COXBHACTBIS HOAXOAHTH
ED 9HCTO-MeXAHHIECKOMY, TEMB JXerte OTAHYHTH €r0 OTH NOXIHHHATO
npexcraBaTeis. UnCTO-MeXaHHYECREMD HOCPEXHEEOMT TAXol nuntius
6yxers TOria, Eoria oS, BAafZds TpefyeMaro ajpecara, IepeiacTs
€Ny OHCEMO, HOCHIRY, EQRs 9T0 MH BHAUMS IOCTOZHHO BB OIEpa-
nisxs uaceMonocna. Ero mocpegcrso 6yiers DpECIHEATECE BT IOPH-
xmgecroMy copbficreiio mo mBpB Toro, EaE®s emy mpejocraBaserca
6orpmil! AR MEBBIIf MPOCMOPE AUUKAIO YCHOMPNHKHIA 6F BHNOANE-
wiu nopyuenta. Ecrs cayuam, rib MexaEHueckih XapaETeps BHNOA-
Baemaro coxbficreia BHpasETCE CcOBepmeEBHO peabedHO, H TOrAa Oy-
Zers BHONHB (espasiHumo, ETO BWNOJHAETH STy PyHEMiK, 1e30BBES,
009TOBK#E roay6s, BRAPeccEpoBaEHOE Aid BTOH mbam ®aBoTHOE (1ECH),
TOTH, EOMy IOPYYeHO BHIOIHeHie, ETO MOAHAIH HA YABNB HOCHIRY
H ROCTAaBEID ee no ajpecy. Taro#t coxbftcreyomilt oprass Bo Bchxs
NOAOGHHXT CI1yJaSXD HEe eCTh ¥ He MOXeTh OHTh IpeiCTABHTeIeMB
Bh IOpEHYECEOMD cMHCIB, & Ipmb (PAKTHICCEEME, MEXAHHYECEHMB
HOCPeAHHEOME, CAyroff BOJeHsSHABAANOMArO,

Paszmvenie 5108 Mexammdecroft orp (opMarsHOfl MopazHIECEOR
POIA mocperBHEA He0(X01HMO XIS HACH BH TOMD CMECAB, 9T0 A28
nepsaro Buaa coxbiicTeia coBepmeEHO GespasiEYHA OPHAWICCEAS
EBalBQBEALliA TAEOTO IOCDEAHHES. OTO, E4RH MH BEABIW, MOZers
6uth veaosbEs, npasocmocobBufl mim whTE, AET3, yMaiEmerHEH,
ApeccEpoBanHOe ZuBoTHOE. COBepmEHHO WHHe PERBHSHTH XOARHH
aubrs mBero aag cayvaees, moraa copbiicrsyromilt sopuduvecxy co-
yvacmeyems BH caBagB, suwnwo copblicrByers cy6resry cabaen,
U3BRGARCMT C60%0 60410, EARB Beobxoxmumf, ofpasyiomift cocrass
cabags, momesTs. Tyrs TpeGosania QopuaisHHE, JIHYBHE EBaJE(E-
E80iz TABOTO 0puduveckaro samberarers wiE mpexcraBaTers GyAyTH
He TONbRO KOPHAHYECEE-BeoGXOXEMHE, HO HepBrro cmemuduvecEn-
oCI0&HEHHHS CO06pasHO 0COGeHHOCTAMD COBepmiaeMofl gpess mDpes-
crapaTe’ss Cabaka. .

Bs oriBibHNXB CIy9adXh BOSMOEEO, 4YTO POAb HACTOSIIATO




— 859 —

npeacraBaTexs OyAeTs HACTOIbEO NPENHSHPOBAHA BB ABHHHXD €MY
BBCTPYENiSXB, 9TO OHD HHUYEr0 CBOET0, JIWYHATO, HEe BHECETH BB
mpomeccs 00pasosaBia caBagu; ¢b Apyro#t cropomH, H xBaTeIbHOCTH
BBCTHEES CHOCOOHA, BB YEASAHHKXS BHAI YCIOBigXB, SHAYATEIHHO
ppaGinsaThed Kb pbmammet xaa caMoro cocrasa cibiaen. Bosmoz-
HOCTh TAEEXD CIyd9aeBh He YCTPAHAETH, OJHAKO, NOJEBH H He06X0-
AHNOCTH UpOBOJHTH NPHBNANIANBHNA pasiwvis o6bHx® Eareropift
apaenift Tams, rAB EBTH mOZO6BNXT YyRIOEEHik OTHP HOZAMBHLXD
TROHYECEEXS CBOMCTBS TOrO H Apyroro.

Baame m omacebe cubmerie lopEamueckaro mpexcraBETEId B
dagTHYECEAr0 areHTa BB TBXH CcayIasxs, ryB aremrs xbficreETesrno
coomicmeyems cosepuwieniro cAbarm, B0 He BB CMuCAE o6pasoBamia
ed IODHAHYECKAr0 COCTABA, & BB CMHCIE DpiEcEamia moRynareld,
OpOAaBNS, MOIXOASMATO TOBAPA ® NPOY., Cralo OWTh BB CTaXim
nodomosumesdnod xag mocabayomaro olpasoBaHid Wb 9THXD PAE-
THYECEUXD SIEMEHTOBS COAepEamid caBarn. D10 poxas ceodvuxa,
Maxsepa, Bpafime cymecTBeHHAd, OCOGEHHO BF ONEPANisX® TOpro-
BHXB, BO WMEHHO He JXId MOpPHAEYECRAr0, & AId (ARTHIECKAro,
9EOHOMAYECKAro0 cOiEmeRis HHTEPeCOBd Anmb, EMBOmMAXBH, 84 CHMS,
‘ONTh MO®eT® Bo#itm BB QOpMAIEHOE COrIameHie, COBEPMHTH IOPH-
Amveckyl0 cxbary, mxm BemocpejcrsesHO0, Gest mpexcraBaTexelf, mas
OmaTh Yepess mpejcrapETelell, BO yXEe He CBOAYHEOBE, & IOPEAH-
YeCEUX’D AreHTOBH, YHOJHOMOYEHBHXP H¥XB HMEHEM'B BCTYHATh BB
cabagw, opajEIecRu-0043aTeAbHERNE 18 NPUHNEOAIS,
~ Onats = B® 9TOMB comoerapzeHix (cogunEs H moslpenHmf)
Ha®0 BMBTH BB BHAY, YTO AJE MARKIEPCTBA BOBCE He CYMECTBEBHH
TaRid fopuduveckis EBATRPEBALiM, ROTOPHS Heo6XOAUMH JI1d apej-
CTABHTENLCTBA BB CMHCIB coyuacria »s copepmerin cibire ozmEMT
aunons (upexcrasaTerens) ssaMbas uag BMbero apyroro (IpEENENAIa).

Ecrs »3 mpakrerb opajavecEoffi me Maio cayuaes, KOIAs OXHO
Juno He (QARTHYECEH TOXbEO, A HMMEHHO IODUJHYECEH COYYACTBYETH
Bb cabagB wmam copbficrByers mopeaaueckuMs mnbisMs apyroro,
Be 6yiyYe OpE STHXH ARTaXDH BOBCEe NPeACTABATeNeMB 3ambHieMaro
EMB Apyroro imna Bb cMHCIB yusuassnoxs. Taroes cyne6emft mpa-
CTABS BB OUEPANidXH, NOIOBEME, IO BSHCEAHIIME, TAROBH HOPYYH-
Telp, yniauyEBalomifi sa riapmaro poxxmmuxa. Ilepsult xbiicrByers
BOBCE He BAIIEMT HMECHeMS B He IO BameMy moaHoMowil. Bropo#
cosepmaers cABiky, ymaary, oveHp TBCHO CBSSAHHYW CBH T'IABHEIMB
0043aTeAFCTBEHERMD OTHOMEHieMs, HO COBepmaers OHDB 9Ty cAbimy,
yuzary, no cexrb o64saTexabCTBa, ROTOpOE IPHHAND CAME Ha CEOR,
CBOHMS BMEHEM'H, & He BANIEME, [AABHATO XOIEHHEA, HMEHEMB, He
00 BAMEMY IOXHOMOYIM.

‘
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CoBpeMeRHHS CHCTEMH SHAKTH Bb 06IaCTH JOTOBOPHEXB CXb-
J0KB AI060DHTHOE SBIEHie 001060P06% 65 1043y mpemsaro. Cb 9THMS
asieHiems M BCcTphrEMcs mosme, BB yuemim o zorosept. OmBo camo
I8JeE0 He HACTOIbRO yCTOHEBO, YTOGH CONOCTARIEHIEMH Cb HHENMD
yA06B0 OHI0 MOIB30BATHCE XAS NPENESHPOBAHIA WOHATIS mDpejcTa-
sETeascTBa. llogpoGmocra crpoemis 9Toro saB¥eHia OyAyr> HaMB
dCHH BB CBS3H Cb NBANMB COCTAaBOMB BHCTHTYTR. 3xBCh, O0XHAERO,
He msammee Gyxers sambBraTh, 9T0 CTHNYAdHTH, CoBepmas CABIRY
83 ummepecars mpemsaro, KBUCTByeTB #He n0 €10 NoAHOMONiY, He
EAED OpAAHYECRi%l IpejfCTABUTEND NPEBNENANR, HE €r0 BMeHeMb,
G CAMOCMOAMEAHO, CBOEMD HMEHEME, ZOMA % HE 6B C6010 70Ab3Y,
& BB IOJB3Y TPETHATO.

BosmoxBR, HAKOHeOb, CAydYaH, rAb 1dmo, eoBepmas HWpHAEYe-
ckyo cabary, BeB Bcaxex® commbmifi owmepmpyers paxE Apyroro,
nepesodwms Bech BPEETH Omepaiin, W HMEBHO 10pudueCKid sfexms
€8, Oesp ocraTea xias ce6a, Ha mMa xpyroro Jema. IlpsmBpost aerro
safita MBoro. BossMems o6pasens Esh JateHCKOR npakTEEd. Heres
fiduciarius npurEMaers HACABACTBO B CTAHOBHTCA BH NOIBOMB CMHCXB
OpaBOnpeeMHEEOMD Hacxbjoxareid, HO He Xi1f TOro, OFHAKO, YTOOH
OCTATHCH TAEOBHMSB, & 4YTO0N BHAATH BCe HacabacTo Hacrbamumy
$BrIeHEOMMBCCADHOMY, IpHIeMD XX5 Takol BHAaum, BB pecay6am-
ERHCKYI0 900Xy, §y Hero CymIeCTBOBAX0 OAHO BHYTpPeHHee HOGyExe-
gie cosBcTH B HHEAROrO MOpEAEYECKaro CTEMyia. B cospememmo&
‘mopro6ot NpaETEED TaKid WpHAMYECRid omepamid, CB BAEAY BCEAN-
9ATeIbHO JEd ce0d, mO CymeCTBYy -Bb WHTEpeCax’h KOMMHTEHTa, CO-
BepmaeTs RKOMMACCiOBepD, TOpryomift OTh CBOEro HMeBH, HO 38 CYeTh
somMuredta (cu. mamp. Hbw. ropr. xox. 10 mas 1897 r. cr. 383 —
406). Haromens, xbicrsie mo mopyvesmiw, CEpHTOMY OTH OXHOR
BB CTOpoHD, EMBoomuEx® coysacrsoeats BB cxbixb, momery '6uTh
coBepmaeMo B ABACTBHTEIPHO WOCTOSBHO COBEpmAETCA H 63 00UjeM3
npasn. Bors cayva. N mwbers oco6uit maTepecy mpioSpberm co-
chbinee semiesraprbmie, uepests mpHCcOexEHeHie KOTOpPAro Eb HaIHY-
HoMy y N yuacrey nBma STOro yuacrEa OYeHh SBAYHTEIHEO WOBH-
carcd. OJ10, EOHewHo, xopomo mseBcrao Baagxbasmy cochbrmaro
yiacrka, B ¢b N o8B norpefyers, HMEHHO BB BHAY 9TOro, TaEok
mben, Eoropofi eMy He XacTs HEETO, EpomB storo cochxa. Torsa N
I8eTh AGHBTE ROOCMAGKOMY AUYYy, EOTOPOE NOEYOAETh YIACTOEB
NG C60¢ MR, RO €JHHCTBERHO XA TOro, Yr00H TOTYSCH nepenpo-
AT STOTH YYACTOKD N-y.

Cuopamuasaercs, b nanoﬁ onepame& uu uBnbews sxbep rb.lo?
Byaers au heres fiduciarius, moMMECCioHepE, mOACTABHOR nOBYym-
WUED 20PUJuvecKuMs NpeiCTaBETeIeMs QEACRKOMMECCAPHArO Racaba-



— 861 —

HEER, ROMMHETenTa, cocbia-upioSphrareas? Bs mbuenmoft m pyccrok
28TepaTyph Bompoca HaMB OTRBIAIOTE HA HEro YACTHI0 YTBEPARE-
TeApHO, N0iarad, 9YI0 TAEOEe NPEeACTABATEILCTBO, O0COGEHHO BB MO-
cibxens npewBph, cabayers OTAHYMTE OTB %MPAMO0 DOpeXCTABHE-
TeAbCTBA TOABEO OCOGHMB BasBaHieMT, IDYrEMB TEPMAHOMT, Hamp.,
HAHEMEHOBARiEMs €r0 IPEeICTABUTEABCTBOMD HENPAMOIMG, KOCOECHHOIMS,
Paxmunecxums. Thering cosepmenHo 0CEOBATEALHO npaMBHIETS CIOAR
BOOIHB OTARYEHH OTH NOXINAHATO AH CIYyYaeBh HACTOSMArO Mpex-
crasaTexscTea TepuaEb—Stellvertreter, apyro#t Tepumuans, EMeRHO—
Ersatzmann, xoropuk co6cTBero Gaame coorebrcTsyers mOBATIIO
OpPOCT0 nodcmasnoro aiewma, saMBerurers, a se npedcmasumers
6% 10PUOUNECKOME 3NANEeHI% DTOTO CIOBA.

Mu xywaeMs, 910 Tamb, rAB HHCTHTYT® DpeACTABHTENLCTBA
Bnoael ompexbamiacd, TaMs cCymecTBeHHNWA AAS Hero 4epTH GyAyTh
SAKIIOYATECHE BB I0PUOUNECKOMS COOTUCMGIY OXHOTO IHLA B3AMMNE
dpyroro mpm cosepmeni uMb CABIRE om3 ceoewo (mpescTaBuTens),
UMEHYU, BO (B NPAMUNMY WPUOUYECKUMY NOCANOCMEIAMNY He Add
HEr0 CaMoro, & 048 €ro NPURYUKNAIG.

Ecaa mbrs srexs mpussagos®, T0 BETH B TpamIAHCEOMB mpaBl
OpejCTABATENbCTBA, EAED 0COOAr0 I0PAAAICCEAT0 HHCTHTYTA.

B3 ymasamBoM® mpEMBpB mORYNEW yYaCTEA H& CBOe HMS, YTOOH
mepenpoaaTs cochay, Mu EmBews caysa®t, raB nocropommif momy-
naTexb JOIEeHD CEPHBATH DOAAMBHArO Aecranatapia cabawm, nBi-
CTBOBATD EMEHHO HE 6% KQYECMON nMPedcmasumess, 8 B Kavected
caMocrosTerssaro morynmega. Upojiaza sroro yuactea cocbay co-
BEPIIAETCA OOSTh EKARB HO6GR MPOCMAR COMAKA O0mMuyscoenia Ccob-
CTBeHHEEOMT Bemu HOBoMY mpio6pBraresw. K1 sTEMB ABoftEBINE
omepanisM® NpEXOAETCH NPBOBraTh MMEHHO TAWE, 101 NPAMOU nymy
Heydolens usu 101 UKCMUMYMS NPEICIMASUWMEACMER HE DAIBUMS.
Hasuearr TaRo#f Bumy®ieHHHH! 00XOfHHE nyTs HMeHeMd uUpeacTa-
BATEJBCTBA TAED XEe OmuG09B0, RAED OmMBGOYHO HMEHOBATH HPO-
zamy (mancipatio B crapomt zaTaECKOME DpaBl) cB yerosieMs 00
obparao npozam’® (cum pacto de remancipando) sazoroms, HGo
# 9Ta ciBiEa HaxoxmTh MBCTO TOABEO TaMB, rAl HHCTHTYTH Sa’0ra
HepasBATH CAMOCTuaTeJbHO. TyTH ¥ TAMB, BB 9TAXD cibieaxs ¢a-
AyniapEaro TAma, MOZ®HO BEXBTH Cypporams Be O6DA3OBABIIArOCS
coenadnIecEaro MHCTHTYTA SAIOTa, NPEACTABHTEIBCTBA, 0COOMH BEAH
COMYIANiH, OPATBOPCTBA, & BOBCe He MOJH(PUEANII0 NOAIHHBATO
HHCTATYTA. Jad WHCTHTYTA IpPeICTABHTEABCTBA, HOBTOPAEMb, CyIie-
CTBeHHO, YTOOH caBiga, coBepmaemas IIpejCTABATENEMT, IPOHASBEIA
- OpSMO ¥ HemocpeACTBeHHO Bech cBoft s(erTs BB cdeph mpasoorEO-

wae
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menifk npexcrasasemaro. Br sroms Becs Qmsiomomiz, Bech XapaETeps
9TOr0 HHCTHTYTA.

Ycranosuss, TAEEMT 00pasoMd, OCHOBHHE YEPTH IOHATIS mpeA-
CTABHTEISCTES B IPAZAAHCEOMD Hpash, Mu ofpamaeMcs BT BOIpOCY
0 noxommreapHoft paspaorkl ©rOoro mHCTETYTa BB riaBEBEAmMEXD
H8BECTHHXT HAMT CHCTEMAXD TDARJAHCEATO LpABA.

HUspberro, 4T0 BB mpaBB pHEMCEOMB STOTH HECTHTyTH BOBCE HE
paspaici BEAED CAMOCTOATENbHEHE B 3SAEOHYCHHME XIS ITMPOEAIO
npeubAenid ero Kb MHOroo0pasgEMb (OpPMAMD NREBHIBBHXS CAB-
108s. [lpsenmams craparo npasa, per liberam personam nobis
acquiri non potest, yAepmaica X0 camof mo3xmeft Sn0XE Eakb 00mif
pyEoBOAamifi, X0T4, KARs 9T0 X0pomo HseBCTHO, ® CTapoe HpPAaBO
oTCTYnaio ors mero Bp OTABIBHNXT caysasxs utilitatis causa, ®
UMb HOBA4 SNWOXA JOBOILHO IMHPOKO PABBAIA OTCTYNJXEHid OTH STOTO
o6maro mpeEnuna. Ecim meaneps uymoro cyasa (magister navis),
sapbaylomift yymEMD npoMuwmienHuMB sasexeHies (institor), oreb-
9ars IO CBOHMB CABIEAMT Npe&ie BCero IAYHO, TO MPETOPCEAL
cHCTeMa, HA PaAy Cb 9TEME, in subsidinm, mpasmeaza EB orehr-
CTBEHHOCTA H NPHEIANAIA, PACHPOCTPAHEA, TARHMB 00pasoMs, speErs
cxbirr mpaMo Ba AEno, BS Hell Beyuacreosasmee. JGonuTRAr0 mMpo-
necca passuTia sTolf cmcreMm actionum adjectitiae qualitatis, eroxs
pockomBo paspalaThBaeMaro EwAl pomamacraM#, MH 3pBch BoBCe
He EacaeMcd, orpamauasagch sambuamieMs, wro crapmit mpaEnums,
HeCMOTPE H& HEOZHOKPATHHS OTCTyNIeRis, ocTaics Bce &e HEYCTpa-
HEHHOK XApaETepHEO#t OCOGEHHOCTHI) JATHBCEATO NpaBa; H pPendmH-
poBAHHOE NpaBO HE XAX0 HAMB TOTOBHXB OCHOBD JJd HHCTHTYTA
NpeACTaBATEILCTBA, NOXO0HO TOMy EAED MH HANJXA Bh HeMB Ha-
CT08mid OCHOBM X33 IBIaro psia Apyraxs HACTHTYTOBS IHBHALHOR
CHCTEME.

Boopocs o ToMs, uto coGerBesHo mombmaizo B PamB passE-
TI0 WHCTATYTR NpeACTaBETexbcTBA per liberam personam, x0BOABHO
coopess BH Temepemmed amrepaTyps *) m Momers sabch SaHATH
HacH T0abE0 BB Tolk MBph, B® EamoE cmocoGems ocebrars Apyrof,
6orbe Gamseifi mams,—mMerHo, TEMD o06bicEferca HEOOXOXHMOCTH
9TOr0 HHCTHTYT& BB COBpeMeHENXD AbHcrBylomuxs cecremaxs? Bs
Paul, BoHeuHO, HEOGXOZEMOCTE STOrO : WHCTHTYT& YyBCTBOBANACH CEA-
obe, abus y Bacsk, W60 persona sui.juris BB yCIOBigXh AHTHYHAIO
CONiaJsHATO GHTA CTOSJA& Me maxs 00uxoxo CH cBoelt o6ocoGienHof
npesatHoft cdepoit mpaBoormomenifi, KAERD y HACH. Jid pacmapenis
chep ero nuBEALHHXD OmEepanifi TakoMy Jumy He 6HI0O BeOGXOXH-

*) Cx. mucan PereavcGeprepa, Pandekten, § 162, mp. 1.
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MocTE npubBrate EB cosepmeHilo cibioks Bsambar npEEmEDAIA
uepess C80600%ato mpeacTaBHTedd, per liberam personam, mGo, co-
BEDIIEHBEO HE3ABACHMO OTH STOI0 HHCTATYTA, CABIRH JHIH MOXBIACT-
HHXB, personae alieni juris, # oco6eBRO HECBOGOAHHXS, 6% CU.ty
COR3U UTB C3 O00MOBAGOBIKOU WAY TO3AUKOMS, BICBIH 38 COGOI0
HeusObzEo mswbmemia Bb cdeph ero nmpasoorsomenilt. 3ro He ORam
npejCTaBATeJd NPHHNENAIA, HO 9(PeRTh uXD oumepanmit More d9acro
samBaaTs co6omw TOTH, KOTOparo M HuEB xocTEraems per liberam
personam, abiag TaKoe JWNO OpeACTaBATeNeMD HAMEMB BB CAbi-
EAXH rpamjanckaro npasa.—Ha pagy cb 9TaMt Hrpaiza, EOHEYHO,
n3BBCTHYI0 poib BOSMOEHOCTH, BB OTABABANXSH CIyIa8XT, OOXOAUTHCH
YEASAHHHMH BHINE CYpporamaMy STOr0 HHCTHTYTa HIH HOILBOBATHCH
IOCTeNEeHHO O6DASOBMBABIIAMHCA HSBATIAMH H3B YEA3AHHArO NpHAH-
ngna, OpEYEMD NPEENEOG BCe Ee OCTABAICE EARD OW Hemoroxe6-
JeHHRNMB,

Craes Ba 9Ty TOURy 3spbuis, HecoMELHEO DpaBHIBHYIO XIS
EJaccruecRofi CHCTEMN, MH OTBpHBaeMB ce6b sapasbe abroropyw
TepCOesTHBY AXd yaCHEHid ycaosil, B ROHXB® y HACH CTaJa Uys-
CTBOBATHCA B ompeABInIach Heo6XOAMMOCT: DASBATI PA3CMATpHBAE-
Maro WHCTHTYTA, HAYMArO 0pAMo BA BCTpBYy JaTHHCROMY HpEEOANY
per liberam personam nobis acquiri non potest.

Hcropis mmcraryra Bo36y®jaeTh He TOJBEO Y HACh, HO H HA
sanaxb mmoro commkbsifi. HBroropme mscabgoBaTea# moaarawrs, IT0
OCHOBH €ro Jem®aJd Bb IPABOCO3HABIA, NpeimecTByOmeM? 9SmoxB
penennis, XoTd X0EasaTs 810 TpyAHO *). TOIH CBABHBAETH HPONECCH
ero o6pasosania HA HOBOR mo4BB Ch HHCTHTyTAME TOPrOBAIO HPAaBa
Bb OcofemHoctd; Dyxka yrasuBaers HaA EAHOHHYECKOE HPABO, E&ARD
HA HCTOYBHEKS DPAHNHNIAIGHATO JONymeHid NpEACTABHTEAbCTBA Bb
rpaZiaBCEOMB mpaBl **).

CaMoe HamMeBOBAaHie, TeXHHIECEOE, H COCTABT HHCTHTYTa, COBED-
IeHH0 OTAHYBHE OTH penumMpOBARHATO UpaBa, onpesbamames, Aid
Il'epuamia B® ocobennocrs, me parbe XVII B. Bb Tenmepemsmxs
EOAE(BIBPOBAHHKXS CHCTEMAX'D NMPEXCTABHTEILCTBO BB IDARIRHCEOMB
npasd BwpaGorazecs Bmoasb B cocrasl mECTHTyTOB® O6mIAro, & He
cneniaipHO-TOproBaro mpaea. JlorMataueckoe CTpOeHie HHCTHTYTA
MH OOEaEeMD Aaibme. 3xBcs aBCcEOIBRO cI0BB DO mCTOpim waCTH-
TyT& y HACS.

Hecropis mamero mpasa HecOMHBHHO B3aEI0Y3eTs BB ce6B He
Ma10 NBEHNXDL ASHENXD OO BONDPOCY O DASBHTIH HHCTATYTA Ipex-

*) Stobbe, Handbuch III § 170, np. 2. Jxa mcropin ZorMa oco6. Buchka Die
Lehre v. d. Stellvertretung ® npow. (1852 r.).
**) Thol, Handelsrecht 6 nsx. § 70, np. 1; Byxka, yEa3. cogsnd. crp. 158.



craBETeAbCTBA Y Bachk. Kb comarbmin, 9TR AAHENE mOYTH COBep-
IMeHH0 HepaspaGOTAHH HANIMME HCTODHEAME H IIHBHAACTAMH, O0CO-
GeBHO Aid J0-IeTPOBCEArO mnepioga mamelr mcropiu. B omuEpaBiw
Monorpaduseckofl paspaGorEr JGODNTBArO BONPOCE, MH HE OTEA-
=xemca Bp AasbRlfimenms cabiats BBcRoIbRO 0O6mEXE yEasamit mo
HCTOpiA HHCTBTYTA, COCTABASIOMEXB pesyAbTATh 00mMAro NOBAMAHIZ
gprenifi pasHNXB 9MOXT, & He JeTAILHOR pASpAGOTRE CAMOIO WH-
craryra *).

Bume, B1 cB33H cb yuemieM® 0 aunb, 0co6eHEO O CONSHHXB
dop¥axs npaBoo6iajaHis BB CTApOE BpeMd, MM HIOEASAJH, YTO IPABO-
cooco6uocts orababEaro JeaosBea joxroe spems ocraercs Thembii-
meMDh 06pasoMs CBESAHHOE W YCIOBIEHEOR IPAHAZIERHOCTSED €ro
BB TOMy Hid Apyromy cowosy. Oco0as, HBA@BUAYSAbHAS NPABOCIO-
co6socts orxbibEaro gexosbra BmABiZerca ciaGo E MejIeHHO HSB
9TEXD y8h COM3Aa, Ch KOEMS HHABBHAYYM: Goake mam membe Themo
cBa3ags, T0 &e, 9T0 MH IOBOPHMS O NPABOCHOCOGHOCTH JHOA BB
CTAPHXD OHTOBHXT YCIOBiAXB, CXBAyeTh CEABATE H O €ro o0necno-
cobuocmu 8 00h 0c0GEBHOCTAXE, KOTOPHS OTAHYRIOTH CHOCOGH 60Ae-
u3BA6AeKi B TOPAROEB cOBepmeRis cABIOKS BB 9Ty HOPY.

o ormomesio &% mocibrmeMy, T.-e. b CU0CO6Y M3LABIATH BOAKQ
ch ompepBieBENNT 214 IPARJAHCEAXD OPABOOTHUINEHiH AHOS 9der-
TOMB, MH YCTAHOBEIH BHLIE Pasiu4id Me&]y BOJEH3BABICHIAME IOpH-
AHYECEAXD JRIB, COSOBH, KOTOpHE AOCTHIAITH YEasaHHOE mBam
TOCPEeACTBOMD CBOMX'> Opramoss (o6mee cobpamie, mpasiemie, ero
YJeBH, AEPEERTOPH @ mpod., cp. eume § 21). C» apyrok cropomwm,
ME DAsIHYBNA HENOCPEACTBEHHHS BOJECHSBABACHIE OTABILANXT XI0-
Xeft m BOAeRSTABIEHIS, KOTODES COBepMAWTCA BAH CB coxbiicreiens
APYraxs IBOG, COYYACTBYIIEXS BB MXP BOJEHsShABIEeHiXD> BMBerh
¢b cy0nerroms cabirm, mau BsaMBm® ero. Toissko »B mocabpmens
gBleHiH, Nps BaIWYHOCTH, CBEPXH TOr0, YEASRHEHXD BHmeE RBAJA-
¢uranili, My B HAXOAUMT Heo0XOJEMHe NPHIHABE 0C00ar0 HHCTE-
TYyT& OPEACTABHTEIECTBA BB IPABARHCEOMB mpapbh.

Ho Bch 91 pasimuis @ BOSMOZHOCTs TOYHArO AHAIE3S dBIERil
saMBeTHTRIBCTBA YCIOBIEBH HOTPe6YOCTSME passreoro o6xbEA ® BH-
coBoft mpuamueckofl TeXHHRE. OTHXD pasiEvifi BOoBCce Heansds CxB-

*) Jlamb BB camoe mocibxmee nseua yueHie 0 dnecnocobnocmu CIalo Hpex-
MeTOM's 0GCTOATEABHOlN MCTOPHIECKON” lgaapmmﬂm, XA PYCCEATO OPABA BH 0CO-
Gennocru, B o6maApBoRt MoHOrpadir Humk. Hur. JeGoasckaro, nocsamennof srofi
3anaub. Ha arolt obmeft ocuoB yrofuo 6Hxo 6H BmocxBicTBi@ xX0pomo moOCTa-
BUTH M_ApYyria coenjaibHNA mpo6XeMH yuemia o cabiwb, o npeacraBaTexscTBb M
upoy. IIpe&xeBpeMeHEaA EOBYHHA TAXARTIHBAIO MOXOXOrO YYEHArO XHMHAA HACH
HajJeBXH CKOpO yBRABTH paspaGoTEy 9Toft OCHOBH BB jJeraxaxb Yyuemid, Thcmo
€h Heo CBASAHHRIX'D.
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3aTh BB HBIGHISXH M8)O PAsSBHTOrO o6MBHA, OCOGEHHO OpH YCAOBiH
FOCHOACTBA COWSHHXD (ODNS NpaB00CIAXAHIA, H IOPE MAI0 PASpa-
GoranHok OpHAEUECKOE TexHEES.

Crapue naMiTHHEH HAIIEro IpaBa EA&CAOTCA Bompoca o samb-
crareascTel BB crbiaxs B nponecch xazeEo He uacro. Bume zpy-
rEXP DAMSTHHROBS CTADAr0 OpaBa BL STOMB, EAED H BO MHOIEXD
ApyrExs orEOmeHiax®, croars Ilcxoscxas cyAmas rpamora. Bs Bed
COXpaHHENECh NOGONHTHHS, XOTS H OTPHBOYHHS YEA3aHIS HA %0C00-
HUNEOMEO NG CYOH 30 UIBTCMMOITY HEIBECNOCOOHMTE 4100ek, BOTO-
poe rpaMoTa AONYCEAETH BONDEEH OOMEMY SAUPETY Zodumd NOMONHIO
sa cyos (cp. cr. 58, 21, 36). 3a ImEepROBHYI 8eMII0 TO®e Sampe-
MEHO ToOUmbd CYCIOAMS NOMONM0 Ha CYds, & AONYMEHO TOXBEO Z0-
scdenie cmapocmse (7Q). Haromens, Bp BOODPOCAXD 32METH O6mMATC
Baaxbmis rpamora TpeOyers npomeccyaibHAro coysacris Bchxn copaa-
xBasness (ca0poes), & AXd KEPeCTHAr0 IBIOBABBA AOMyCEAETCH 3aMb-
CTHTEILCTBO OXHEMD H3H COYYacCTHEEOBS BeBX® Apyraxs (cr. 106) *).
9107 Xe NAMSTHAED YBRSHBACTh HAND J06ONHTHYHD QyHERi0 mO-
cayxa Ha CyAB, EoTOpHi' COGCTBEHHO XOXEEHD 700MeCPHCOUMs TPA-
Td88Hie CTOpOHH, HA Hero cocaapmeiics, craxo 6uts, coabicrsopars
croporl BB ed mpomeccyaabHORl 1BaTeAPHOCTH, HO MOBETH U 30M7b-
#AmMb e He TOALEO BB NPAEATIA npucard, HO ¥ BB Gow **) (cr. 20).
SambuaTessEn onpexbienis oToft Ze rpaMoOTH, BOCOPEMAIOMid MOCAA- .
HEEy 3a JApyra TATATHCS, OOPOYL CBOEIO OpyAis, uam rib mepxos-
Hoe crapomenie zep®ETH (cr. 68), m eme Goabe mEpoRoe orpama-
uemie OpaTh H4 Ce0a HpONECCYaAbHOe HPEACTABHTENBCTBO BCHAEOMY
XNy, 00IeYeHHOMY BIACTHI, CTOZb GAMSEO HANOMHBAIOMEE IOJ06HOE
orpaBuveHie Bb Npaph JATHHCEOMT AJd TARB HASHB. personae po-
tentiores, Eoropus, ckynas mcem (redemtores litium), moram cso-
HEMD BAidHiEMB YrpOZEATh HAYaly PABEHCTBA CTOPOH® BB mpomecch
(cr. 69; cp v. Vangerow Pandekten, § 574).

B stoms sambaaresbEOME DO HAIHYHOCTE HPESHAKOBD BHCOEATC
PASBHTIA HMEHHO TrPaZJAHCEEXD HHCTHTYTOBh HAMATHEEE pycckok
CTADEHH BB CTPOEHiH IpeiCTABHTENsCTBA (TOZ6EO NPOMECCYAIBHATO)
SacIyEHEBAETS HAINEr0 0co6aro BHUMAHIA Biidmie cowsmofi O6MHOCTH
IeOh HA COOCOOHOCTP HXB SAMPHHAMb OAHOTO ADYTHMD BB YHCTO

*) Toagonamie craTsr He GescuopHo (cM. ocol. ykasamie Biaxamipcraro-By-
XaHOB& BB €ro XpHCTOMATIH).

Tyrs &e, AIE HCTOPHYOCKHX'S HpoGIeMb, HAYMHXD BH IXYHHHY OPOMIATO, BH-
corylo nbay mmbers sanpemenie coyuactia BceR oommew (cr. 58, 106, 27, 34, 56,
E ApJI.; TOXe CM. oco6. cr. 6-8 HoBrop. cyxs. rpam.).

) Xoders Cb UOCIYXOMS B2 Noxe 1bsers, HIR MOCIYXD (IOCIYXy?) Y Epecta
HOXORHTH 4Yero mcraxb (cu. mpumba. Biaxmmipcraro-ByiamoBa kB aroff crathh
T'pavorH, cp. eme cr. 22 K 23).

XDBEPHYA.—YTEHIA N0 TPAXJX. OPABY. BHO, NI 55
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OPOAEYECERXS AETAXH, EAKOBO MBioBsHBe Epecra BA CyAB (mpacsra,
cr. 106). Buberb c» stam® eoysacrie 1mma (0mATS TOIEEO mpO-
meccyassHoe, Bh Eavectss mociyxa) Bs IOpEAE®ECEONS &xTB CoO-
GMDCMHOE AETRO MEPETOOUMS 6F MAKOE HCE COYNACMIE GIAMMNG
cmopoxss (cr. 20). Hecworps ma 10, 910 nomsrtie cahars rpamzam-
CEOli BB DASCMATPHBACMYH SHOXY XANEEO0 HEe COBIBASETH €b COBpe-
MCHEHMT W PAspaGOTKa BCEro HECTHTYTA COYYACTIS PASHEXT ABUs BB
IOPXNYECEUXS ONEPANiiXs XADYrAXS OTHOCETCS B DascMATPEEseMol
rpaMoTh ET AETEMD DPORECCYAILHUNT, BOLPOCH O NPEACYRBNTEXICTSH
poobme secownBano ocsbmaercs BB sEavaressHoft wBpB = 9rmMa
ARHHEME.

Bs nocrbayomens psseerin Hasrer¢ mpaBa & Aaiexe me Hall-
AeMD TaRKEX® OOMEXDH HOPMD, XO0Td OH xocne!no, HO BCE XEe HAROE-
BHME 06pasoMs ySCHIOMUXDL BAMD HOJoXeHle Bcero sompoca. Ma-
Tepiaxs, cnoco6aHf CIyRETh AJ3 HSyJemis sajaud, xis mocabaywmel
9MOX¥M, eCTb, MMABHEME 06pasoMs, mpaEruYeckilf, zomesmilk EH saws
Bb cocrasB opuxgvecknxs cabioks Toft smoxm. Josroe Bpems Mm
He BEAEMD SARCH CEOILEO-HEGYAD TBEpAO YCTAHOBHBMAXCS HODPM'S
a1a onpexbaenia opui@veckol poJE mpeACTABETEIE BB COBEpHEHiE
cxbiors. Ho sato u ycaosis, soropus xbsaze cialyo paspadoTey
PHCTHTYTa He 0COGEHHO OMYTHTEALHOKM BB Ty HOPy, TOXEe ACAH AXS
Hacs. BwBero mHCTHTYTa wUpeAcraBaTesscTB& MH BWBews MHOMO
00pasmosh TAEBXH Omepamili, EKOTOpHS CAyEaiH, EAED OLI0O OORA-
SAHO BHINE, CYPPOIIMAMY BTOTO HHCTATYTA.

M TaEs, AN, CB4BAHHNS OXHO CT ADYTEMT OGwNOCOMMO Usme-
pecoss (Baup., copsapbmis, BARD BB yEasamdoMt npambph es6poss
b IlcEOBCE. CyAB. rpaM.). npunadsexcauin xs 00noMy cowsy (aanp.,
POAOBOMY, HATYPAIbHO, TOXbEO Aid 1B1b Broro cowsa, Takme cynpy-
ZEeCcEROMY, ceMe#moMy BOoOOmE, HO ONATH He IO XWOWME ABEaND), %3
coobuecmey ucnosnonomy (rome no xbiaws wspbersaro xapaxtepa,
npagacaiomanMcs o6aacte pBposamift, oco6eBE0 TOrxa, EOrAa Tagas
cBgss B8H OTAalendoli cramosarca Gamsroli, mnpioGphraers ceoBicTeo
EOHEDETHAr0 OTHONIeHis MeXEAy H3pBCTHHME JAONAME, BARKS Y OTHA
AYXOBHSTO, Y KDeCTHATO OTHA, Y IEPEOBEArO CTAPOCTH H TOMY IO~
x06HOe), HAROHEN'S, JHNA S3BBESMis OXHO OTH ADYroro, Bh CMucah au
ca1y®0W, BId XOI0NCTBA, HIW ®e, Bb mospablimee Bpems, oTHomemil
rpboocrao#t sasacEmMocta,—BO BCBXD 9THXD B NOXOGBHXD CAYIAAXD
OZHO JIMIO0 MOr10 Jers0 saMBmaTe Apyroe BB €ro 0OPAIEYECREXD
aETaxs, He OyAyYs BD UOAJHAHOMB CMHCIB ero opexcrasETereM:
8b cibaeb rpamzamcroft, mim Ha cyab.

HbBrs coumbmia, 910 m onmepanism, yEasaHAuS BaMu BHOIE, CB
HeoupeabienENME BLpATEIeMD BAR HCTHOMD (CM. BHme, cTpp. 791—
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793), vam cpbiRH, CoBepmaeNHd (QHAYHIADHWMB CHOCOGOMB, MOA~
craBow, cayzuae ot xe mbam (emme crp. 810 = caba.).

3awbusan X8, OAHARO, TARie Cyppoamel npedcMmasumMesLCMEd
HHCTATYTH OpPMaILHO cioxuBmilica 2as sToft cnensduvecwolt whan, —
970 BOOPOCH, KOTOparo paspbmemie He SATPYAHHTD HACH, ROHEYHO.
910 cnoco6H, BecoMBBEAO MOTyIIie 65 OMONAHNTE CAYUARTs CIYRUTH
223 thxs me nbaell, Rars B emenudaueckil WHCTETYT® mpexCTABH-
reascrea. OnE cnoco6HH, BARS STO BEXHO B PHMCEOMD HpaBbh, sagep-
RHBATH DABBETIC STOT0 CHeNE(HEYECEAT0 HHCTATYTS, H EOHRYDPHpO-
B8Th Cb HENT Aame nIpH nosaous ero passeria. Ho mfrs commbmis,
9T0 YEASAHHHE BAME BHMO cmoco0R copblicreis ssawBes xpyroro
rena EBMB-1860 Hs® OIHSKO Cb HEMB CBESAHHHXD MOryTs BMBTH
mpewbaenie Toabko BB ThcHOMB Rpyry cxBaoss msebermaro Tema,
raB aamEmft Epyrs aume mo cymecrsy xbia Goabe mim membe co-
XEXAPEHD Cb BHAAME CTOPOHB, cosepmalomuxd cibaxy. Ilpm srows
CB48h YTOr0 PoAs He BCeTAS B Heo0xoamMo xbisers EaEA0€ amNO,
HaxOAsmeecs Bh NOXOGHNXT OTHOMERiSX® KB NPHHNENAlY CABIEE,
XelaTeAbHHMD H HAXeBHNMS OpyAies pocramenis ero mbaeft. Tyrs
qacro Moryrs mMBTe MBcro comwbmis, Bceraa Heo0XOAHMO BIH TOY-
Hoe smaHie Wim Grmxmafimee wscabroBamie RAEZAr0 EOHEDETHAIO CXY-
9as. Haromenms, sgbcp oveds BosMOEHN OmMHGRE ® HejopasyMBmis.
OTH CyppOTATH He YCTPAH3KOTH HeOGXOABMOCTE pAsBHTiS IOCTOSH-
HBHXD H coenaduyeck® Aad IBIR mpeaCTaBETEIHCTBA PASCYATAHBHXB
Popus H 06pIXOBS YCTAHOBIEHi® CBOGOAHAIO IPEACTABATEALCTBA H
T09H0ff PaspaGOTRE BOSHEEAIOMEXD STEMD UyTEeMb NPABOOTHOMERIH
EAED MeXE]y NPHBNUOAIOMB B UpeiCTABATEleMB, Cb OAHOH CTODOHH,
TARS H MERAy STEMM JENAMH H TPETbUMH, BXOA4MHME BB CABARY,
¢ Apyroft.

Co Herpa Beamgaro, s wecrb arToBH, EOTOPHE JKOAXHH GHTH
cOoBepmaeMH Ch COY9YACTieMD Oy6IHYHHXD OPraHOBB, HA3BAHE BEP-
via Bpbuocra (cu. Bume). Bs yeash o popud cyaa (1723 r.) cro-
poBAMT HpeOCTABIEHO HOCWJIATh BMBCTO ce6d Apyraxs Jioxefi ¢
pbpomase nuceMaME, BB ROBXD JA0AXHO .GHTh 0003HAYEHO, 9TO
pbpetess Bo Bcews, 4r6 mopbpemEHH yYREATH, IpEEOCIOBATH HE
Gyaers.

Ogens cia6o, npaBia, HO BB 9TEXD AKTAXB y&e ompexbrmiach
HBBEOTOpNE 4YepTH UpSMHXD lopuiHueckaxd mnocabxcrsift Axg xosh-
parezs ore Thxp AbHicreif, HA EOTODHE OHB YHOJHOMOYEBAETH MO~
sbpennaro. Hssbermo, oxsago, 910 yEass o dopub cysa maxo
opasHica EB OparTEB, B »5 rascEbiment ABamenia saE0HOAATENB-
crea 18 B. Mu BHAEMD 60ibmis EOZe6aHid DPAKTHEA BB BOIPOCAXB
C8MHXD CymeCTBeHHNXH, EACAKMEXC NOpajEa yiocrosbpenis nosh-

. 55*
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peasocrelt *). 3axoHoaaTe b 88HATH Goxbe YACTEHMHE CAYI8dMH 88-
wBBEN O0zROrO JBOA ADYrEMB BB COBEpmIEHIH TPABASHCEHXS AKTOBS,
rab xhao Be TepmaTE mpoMejaemis (HADp., BB BOODPOCAXS MEEEBAHis),
mxe rxB BEAava xopbpennocreft mpmEpuBaers co6om Apyria mham,

' BAOp., 06X0Xh SAROHA, BOCIPEMANMAr0 BIAXBTS PASHOYHBIANT Ha-

CeleHHEME HMBHiAMB, WIH yENOHeRie 0T IIAYeXA UOMAHED 88
OPABO TOPTOBIH HOCPEACTBOMT Biaud xopbpemmocrelt iHmaws Be-
TOProBaro EJaCCa.

[IparTEEa 5TOrO POAR He MOria YSCHATH HPEPOAY LPEACTABH-
TeAbCTBA BB IPAZJAHCEONS OpasB m oHa ocraiach BB CBOXb samo-
HOBG Waio paspaGoramEofi. Ilpauwssa cryzocra samero noszabfimaro
OpaBa BB STOND YYeHIA CpaBHHTEIBHO Jaxme Cb TEMH SEDABHME
OCHOBAME HHCTHTYTA, KOTOpDHA OHJH BGIIe YEASAHH Aid BUOXH
Icrorcxoft cyjmoff rpaMoTw, copepmeBHO HOHATHH BT BBAY HEDAS-
PHBHSTO coieredis ,xBaB 4el00ETIREOBRXB‘ € ,ABIAMH HETEpec-
BEMR; BOTODOE COCTABIZETH XADAKTEpHYM uepry mocxbumerposckoit
yeasgo#t xbarearEocTH, B GHTOBHXT ycaoBilt stToft smoxm, rxb B3
EAEJONT WHCTETYTE rpamAaHCEArO IpPaBs BEAES npaNBch HemmBEIB-
HHXB OCHOBS, HAYALD OpHBBIErid, CI1yXeGHHXH HIH NOAATERXS IB-
Jefi, BiigomBxs Ba BCe ero mocrpoemie. Bb mOX06BHXT yCAOBiAXB
YACTO IWBHJABHAS EOHCTPYEIif HHCTHTYTA HPEACTABHTEIBCTBA HE MOrIa
HOEAEEMD OODASOMT CAMOCTOSTEIbHO PASBATHCA.

8 57.

IpexcrasaTexscTB0 85 rzapakdimaxs sanaxaMxb KOAEKCaxs, Bb Abficrsymwmed Ba-
meft cacreMb n Bb IIpoesth.—IlonmHTER PacEpPHTH 06mid WPHAHUECKIA OCHOBABIA
XIA HHCTHTYTA OPEACTABATEAIBCTBA Bb cospeMeRBOH mbmenEoB xureparyps.

[peacrasateascrso paspaGoraso EuEE Goabe wim membe meporo
BB 11060MB COBPEMEHHOMD ROAeKCE rpamiaHCEaro mpasa o6mAro &
Toprosaro Ha 3amaab **). i mamexs mbied M orpammumMca spbes
rassEbdimaMy  moxoxemiaMm 06maro mpaBa Bb HOBHXB EOJEKCAXT,
oco6enno Bs Munepcrons 1'pamzanceoms Yaiomeriz 16 asr. 1896 r.,

" rab yuemie 910 Bamao ce6B sakoEueHAYH 06pPaGOTRY 6% cocmasm

obweti wacmu xKodexca.

*) Hepoxues Her. Poc. I'p. 3ak. 9. 3-1 (@SR, 58 r.) crp. 221 ocoGeHEO H

465 BooGnie. _
3 **) laa [pye. Jaszpexra I. 13, §§ 85, 153; naa Code civil ocob. artt. 1997,
1998; mﬁuxcx. koA, § 949; Carcosck. §§ 788, 1217; Isefiuapcroe OGasar. op.
. 48—’58 oB. HUmmepck. I'paza. Yios. cr. 164—181; Topror. Hum. Kox. 97 r.
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Bt coBpeMeHHRXT NEBBILHHXT CUCTEMAXs BOJIeH3bIBAeHIE Yepess
npexcTaBATeld, HAUDABIeHHOe HA HsMBHeHie DPABOOTHOMIEHIS NMpmE-
n@naia, AOUyCEAaeTcd, BONPEKH JATUBCEOH#l TPAXBLiN, BH CAMOMT mH-
poEoMs mpEwbHeHiE Bb JOGHMB OpEAHYCCEEMD CXBiEawms EMmyme-
creegnaro tana inter vivos. He gomyczaercs BoseussapieHie yepess
OpeACTaBHTEIS BB 8ETaXH mocrbameli BoXE W BCTYmAeHid ¥ COMH03B
cynpyzeckit. Ppannyscrilt Koxerch Tpe6yers sunHO% AgKu YCHHOBHE-
TeJelt Wid YCHHOBISENATO IepPers CYAOMB XAd BHpAZeHid coriacis
Bxs Ba ycwumossenie (C. C. art. 363 m caby.). To me rpeGoamie
supazeno mamefl cr. 1460! Yer. I'p. Cyx. xas ysaxomenia nbreh:
uojaia mpocs6s (06 ysaKOHeHiH) Ypesth mOBBpeRHHX® He Komy-
ceaerca *). :

llzs Thx® cayuaesr, rab xaEBAA CECTEMa XONYCEACTH BOJEHSDH-
dBieHie Yepess NPEACTABATENS OCHOGANIeMs TAKOTO sawBcTETEIBCTBA
UPHBNBEIANS, MOXET €AyBHTH: 8, XeraibEas HOpMa, b, moamomouie
HA copepmemie mim mocabxyromee oxo6pemie €O CTOpPOEN IpHBLE-
naia cabikE y®e cosepmoOBHOR ero EMeHEeM®, HO He HMB HEmO-
‘cpeacrBeEro. Bb mepeowms cayval mpeacrasETesncTeo 6yxers He-
O6XOXEMENG HI¥ SAROHBHME, BO BTOPOMB—ZX0GDOBONBHEIMS HIHE 10~
TOBOPHEINE.

a. Ecaa B3 0CHOBB NpeACTABETEALCTBA JERETD ACUAAONAA HOPMA,
TO OpaBO 7PedcMasssms IAIROCTE KPYrOrO MOEETH OHTh CBE3AHO
Ch HWHCTHTYTOMB LpHBATHOf BABECHMOCTE OZBOIO JHNA OTH APYroro,
BEMBomaro BIACT OTHOBCEYM, CYUODYReCEYl0, Bafe ApyraMs. Bs
STHXP CAYIasXh HBETH HAZOOHOCTE HE BB BABOME 0CO60MZ axmm,
YOOJHOMOYHBAOMEMD OTIA SACTYNATh MBCTO CHES, BecosepmIeHHO-
abradaro, s cabikaxs, wacawmexcs npasoorsomenil (r. X, w. I, cr.
226, 230, 180, 181) moxsxacrEaro iena. Kcie 510 omeryn: mim
nomeynTeAb, TO HOPMANGHO BB COBDeMeHHOMT mpash ero onmpedn-
AREMB KB AUNY UAU UMDKIO ONEKOEMAV0 ONEEYHCEOE YCTAHOBIE-
Bie (251), w Tagoe ompexbieHie CAyBHTH OCHOBAHieMT MOIHOMOUiZ

*) Pycckag auTepaTypa mO BOUPOCY O HPOACTABHTEIBCTBE BB rpABAAHCEOMD
npasb sagAw9aeTs Bb ce6b Be MAXO MOYTERHHXD TPYXAOBD HAMWXE LERASHCTOBS.
Jxa sBakoMcTBa cb nbiuMb yiemiend ocof. Hepcecopa. Ilomarie xo6poBoibmaro
DPEACTaBHTEIBCTBA BB TpAEAsHCEONME npaBt 1879 r. Boibme mozemuaeckaro xa-
P4ETEPA CH YIERiAMA 3aMAXHNXD NUBAIACTOBL, BE CAMOCTOATCNIHHA H He BAKOBIGHA
pabora mokofimaro npod. Hasanmesa. Ovenr nbrEOD ® coAepZAaTeNBOB AXd pyc-
ceoft mpakTHEH amxaprcd paGorel I'. Toproma ,IIpexcraBETEiBCTBO Bb rpama.
npash“ 1879 . i ero e [IpercraBaTeIbCTBO 663T AOXHOMOYiaA 1893 r. Ocobo xoaxHA
O6uth moctasieHa BHEamAaaci xnccepranis mpod. I0. C. laubaposa: Jo6posoxs-
Has B 6essosMesisad nhaTexpnocTh BB YyEOWH MATepech, 2 sun. 1879 u 1880 r.r,,
o mApogod nocranoskl 3axaun wicabrosamia ® paspaboTEb o6muX® 0CEOBEHXT
BONPOCOR HHBRIACTAEH, XX EOHXDL H3CAbBAYOMHA HHCTHTYTT CIYEHTH TOXBEO
cpeacrsons ocrbmenin. Bw mocmeprroys max. Kypca Toprosaro npasa Hepcecosa,
BEINoxnenaousd mpodpeccopoms A. I'. T'ycarosuus Bb 1896 r. cuM. § 13.
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JeralbEAro mpexcraparexs. Ciyuasm yCTaHOBAeBiS JeraibBATO Ipex-
€TABHTENHCTBA, COCTARS XENG, BBAANIUEXT omeRy, coxepxamie XD
moAHOMOUiff, cmHOCO6D NpeEpamieHis OpexH, TAE®Ee EaKh BODPOCH,
Fecapmiecs OmeRyHCEWX® (ymEnifl poxmteseff omeEaeMaro MOryTs
6uTh pascMOTpBEHR JEmMDL BB CBAsH CB COOTBEPCTBYMEME HECTH-
TyTaMu AaHHOR cucremn. PojETesn ® OmeRyHH, BB CBOKD OYepexs,
€N0coGHH YNONNOMOVNBATh ADYFif IMIS XAS COBEpIGeHiS, HMEHENS
OIIeEAEMAro, HPHAHYECEHXD AKTOBH, EACAIMIEXCA €ro HMYmecrses-
BuXS orHOmenil, BsambE®s wxs.—HETE coMpbuis, yre mpaso xbl-
CTBOBAT, 4YpesSh IWPeACTABATESS He OrPAHHSIHBAETCH (PHSHICCERME
INNAME B npuHaRiexaTh BB paBHod MBpb kaseHEEMT ynpasie-
BiSMB, COCIOBiIMT JAI[H, MOHACTHPEMB, AYXOBHHMNG YCTAHOBIEHIIND
(2291). Jas npomeccyaibHAr0 UpesCTABATENBCTBS 88BOHD HANID 003-
3weaems 00mECTss, TOBAPRIIECTSA H EOMIAHIW HCKATh W OTFBYATH HI
cyxB wpess ocoGaro moebpesmaro (cr. 27, 26 Yer. I'p. Cyx.).—
Bonpocs o TaEoMs nosbpeEEOMT, npedomasumesro 0GMECTBS H COM-
soes, AbHicreyoomens ssawbE® WXB, cEBAyeTs CTPOro OTIIATH OTH
0p1aN06s TAEEXh WPUXBYECEUXS JANG, vepess EKOTOpPHEe OHE He-
IOCPEACTBEBBO YIPAEHSOTH, BB Dpexbidxs, YEaSaHHHXD SaEOHOMD
BIE CTATYTOMS, CBOK IpazisHCEy®D xbecmocobmocrs. Hrtaks, mpa-
paeHie ofmecrsa, ecaE xbio maers, Hamp., o0b AENioHEpHOH EOMIA-
BiH, 0040/cH0 YHOXHOMOWYHTb 0co6ai0 UOBBDEHHAr0 XiZ WCEA HA CyXb.
Jxa semcEoft BAE TropOACEOR YDpaBW TAREMS YIOJHOMOYCHHHMS
MOXeTh OHTh OpexcBiaTers Bad 4ieHS YOPABH (0pwans YEASAHBAIO
ycraBoBieHia) BIE ocobufl ymoiHoMoweHBHE (mpedcmacumess ero)
(cu. Yer. I'p. Cysompoms. cr. 27 c¢3 passhicEeH., coCTaBda® BI.
Topaors, 1903 r., ep. er. 2291 u 2292, ir. X, u. I). IIpaso se-
cocTosTeIbHAT0 HCEATh E OTBBuaTs Ha CcyAB, mo o6naBiemim Heco-
CT08TebHOCTH, NEPeXOXHTH EB EOHEYpCHOMY ympasiemio (Yer. I'p.
Cya., cr. 21); HO ROHEypeS TOmE MOZETE: NOCPeACTBOM®  ofofol
AoBBpeHBOCTE YIOIHOMOYMTH OXBOTO HS® CBOHXD 9AeHOBH NHCEATH
Ba cyxb. Jas xmms, GespBerao OTCYTCTBYOMEXS, 88KOHD YEASHBAETH
0co6yl0 DpONMEAYPY AXd YeTaHOBIEHid ONEEH BAXH €ro HMYIMECTBOMD
(Yer. I'p. Cya., cr. 1453 m cabx.,, cp. 1. X, u. I, cr. 1243 &
cxbr.). :

b. Ha paay c» 8THME AeraipBuME cmoco6asmm sawmbmats mexbe-
€noco0BHXD BB FPAXARHCEOMD Hpash Cy03eEToBT NpexCTABHTONSME
§IH PpBJRYECKEMA SaMBCTRTEIIMH, EOTOpHE IOAYYATH CEON WOI-
HOMOUis He 0> UPHERHUORIOBH, & CHION sax0H, ompexbiemiews
cyAe6HOft BaacTH, COBpeMeHBOe NPABO ITHDORO DASBHAO RHCTHTYT
DPeACTABHTEALCTBS, BH OCHOBB EOero lexaTh aETh X00pof BOI®
HpeACTABISEMAr0, EOTOpuR mim mpejymecrsyers sambab oxEOro IENS



-— 871 —

(mpeenEnasa) xpyraus (ooEbpeHEHMT, NPEACTABETENEMT), HAN CONPO-
BOKIAETH YRe COBEDNIGHEHS HMeHeMT xpyroro cxBass. Br oGonxs
caysasxs S5PPesTs BoaeHSLABACHiE NPeACTABETeld HBHO HAXOXHTCK
#5 caMol ThoHOR cRssH ¢3 HAwBpeHiaMu, Ch BEAAME UDEHNENAIS.
910 ® cocraBisers OTIRUNTEALER{ npasHART 9Tofi EaTeropim aBiemilt
OTH pascMOTPBEEEXD BHmE CIYYA€BT NPEACTABNTENRCTBA MAXOXBT-
BEro, Gesymnaro, Gesphcrmo-orcyrcreyomaro, rak o Boxh THXS JENS
Be MomeTs ORTh phws, H Becs 9errs xhliersia HXD ONEEYHOBSD,
nonesnTeleffl W mpoy. XOAREETD GHTH OTHECeH® Kb JeraibBol Bopwb,
no omxh xoropol omm npEssaEM BosabmaTh o'rcym'nymmym xbe-
CHOCOGHOCTs BASBAHHHXT XENS.

Bt oamous cayual, crazo OHTH, S(EETs DIPEACTASHTCNLCTES
yCI0BIeHS BOXERSHABIEHieMD NpUBNEDAIA, EOTOpHE, 9r065 xbificreo-
BAThH 9epess APYIOro, XOIEEeHS NpexEAe BCEro CAMT OHTH WOPRAH-
YeckB ABecmOCOGHHMS,—BB APYrOMS OTh NDHANSHALA HE SABHCATS
HEYero, 60 oms He xbecmocoGens. Cs apyrolt cropomm, xig OpE-
Andecsaro s§exta CABIRE EXax® BB TONB, TAK® H BB APYIOMH CIy-
uaB npeicraBETelhr JOIXeNTS HeoGKOZMMO canM® HMBTH xBecmocol-
BocTh, Gess EoTopoft ero BOXeBsBEBEERie He IPOHSBEACTH HEEAKOrO
opEaEecearo abicrsia. .

Hzes wupeacraspTeibCTBa BH TOMD H ADYroM® caylad oxsa.
Bosesssssaenie, pacemrammoe Ha mesbcrEmfl ederrs, BCX0AHTH 0T
opeacrasaress. Ot aswops mopuzavecxolt cabaen. Ho sexts srolt
crbaxe BoBce He EAcAaeTca ero WpEAEUecEol chepm B o6Eapy=E-
BAETCS DPEMO H BeNOCPeACTBeHEO B HsMBHeHiaXT mpaBooTEOmeailt
CAMOT0 NPEHIROAIA.

Jza Bacrynaesiz ororo sdemra mpeACTABETEXh A03EeHD EMETH
TY CBIy NJH TY CHOCOGHOCTH, EOTOPAS HASHBACTCE NOAHOMONIEMS
(Volimacht, pouvoir) mam esaommo NPEGOMABARMS NPUHUUNAAG
(Vertretungsmacht). 3ta 0pBANvYECEAS CHISA HAH BT0 IOJXHOMOYie H
coefmaerca EBPEACTABATEN Hid JAerasbEOf HOpMOH, BIE ARTOMB
AopbpeamocrE, mopyvemis xblierrosaTh UMEHeMT NPEENHUAIR, BIH,
HAEOHEN'S, 9TA MPUAHIECERS cEAA ofpasyeres Bmoc¥BacTsié, Eoria
UPUERERANT AAETS €BOe oxoGpemie cxBaxb, eonepmonnon ero mue-
HOND 0ess ero moIHoMOvid.

JIbftcryomie EOAeECH RRIOTS BCeMy HHCTHTYTy T0 HId Apyroe
wBero BB cacrend, CMOTPE 1O TOMY, BAEOH MOMEHTS GHympennit,—
X0opBpeHnoCTh, MOpYYeHie, HAH GHMbwiNil, —DOXHOMOYie, BIRCTH Hper-
DPeACTARISTS, BHABHMGETCE BB STONT MECTHTYTE Ba nepemft miaHs.

®pannysexit kKogercs ompexBusers Beh OCHOBHHE YepTrH HECTH-
Tyrs ®b TETyaB o xorosopB xombpemmocrm (Livre III, titre 13,
du mandat, art 1984—2010), ¢3 EouMT 10 BeETy cOXEEAETCH LO-
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crbayiomee oxo0pemie COBeDMIOEHHXS HA HMA Ipyroro (es® HOXHO~
mouis cxbaors (art. 1338, a6s. 3-iit, m art. 1998, als. 2-of).
IIpe sToMs nosomenim yduemia BB cmcreMB Hfed mpeiCTABHTEALCTEA
He BHpAXA&ercd Bb NBIOMT ed o0memb, W Xis DOJIHOTH ed HSyYe-
Bis Hax0 BNBTH BB BEAY CAyYAH NOIHOMOYid, OCHOBABHHE HA 3a-
EouB, BB cocraB OTABABHEXE yRASABHNXD BHINE HHCTETYTOBS.

Bs yuenmim o noeBpemmocrm Code civil, kaxs » mams T. X
9. I B coorbrersywmelt rzash IT pasybaa IV, BH. 4-off, pascma-
TPHBAETH NPEBMYmECTBEHHO BHYTPEHHWK CTOPOHY HHCTHTYTA, COCTA-
Blenie AosbpemHOCTE B CoBepmeRie BBpOMUX® DHCENB, HCHOIHEHie

 # npeEpamenie AoeBpesmocra (cr. 2291 — 2334). 9ra cropoma

BOIPOCA €HTEpecyeTs Bach sxbce Menmsme, B MH OyAems ' BMbTH
crysall EKOCHYTECS €Z BT YYeHim 0 XoroBopaxs Boobme E 0 Jx0ro-
Boph aoebpenBocre BB ocobesmocra. 3ambrams 3xBck TOABRO, UTO
cBoficTB0 J0roBOpa H HOJHOMOYiS, HA HEMH OCHOBAHHATO, Y HACH,
EaRh H Bh IATHHCEOND npaBB, oramuaercd xas Toft ® aApyrof cro-
POHH 0COG0W YyTEOCTHW EH HsmbHemiams BOXH NPEHNEDAIA NOAYH-
BaThcs nocabacTeisMt coBepmOHENXT NOBBpeREHMT CABIOEL H BONE
nosbpesnaro cosepmarth 8s Ipyroro BoieuspaBIeBie. ARTs xowbpis
B HOAHOMOYiS IpPEeACTABIATH NpABNUOANR MOTYTH E Cb Toff B Cb
Apyro#t cTopoEH OHTh DpeEpANeBH BB a060e BpeMd, XOTd, IpPaBAS,
He BCerxa 6ess 0648aTeNbCTBA BOSHATrPAAETs morepnbamaro sa npo-
#cmexmie ord toro yOwtEE (C.c. art. 2003 — 2010; oco6. Azs
roebpareas, art. 2004, npaso ymmuroxETh AopBpeEsOCTs quand
bon lui semble, Tome 1. X, u. I cr. 2330 m cabg.). 910 HACTOABEO
85 CBOHCTBAXT HTOr0 THHNA NPABOOTHOMERifl, 9T0 OTEASE OTH HTOrO
npasa o6uEHOBeHHO He EMBers cWin, X018 6N OHI® HMEHHO BBe-
Ae8's B cocTaBt jorosopa. Op xpyroft cropomu, caia XosbpemEOCTH
H TOAHOMOYis OGHEHOBCHHO NPEEpPAMAETCE CMepTh0 AOBhpHTess aim
mosbpennaro, paseB Om noebpemsm#t wuis Tperbe aumo He HMBIO
cobrbaift o mocrbaosaBmelt cueprm xoebpurexs (Code civ. 2008
K crbx., Tome vacTBHIO H Add JPYrHXD CUOCOGOBEH NpeEpamesis Xo-
sbperanocra). O6asarmocrs HacabrmuEoB: mnOBBpeERAro BBeAEHH BB
oToMb cayuad BB camms TBeaws rpamenum (tams-zme, art. 2010; cw.
Tag®e T. X, 9. 1, er. 2330 B 2334 c» sEAYATEABHHINE OCIOEHE-
BifMU, YCIOBICHHRMH PERBHSHTOMS NHCHMEHHOCTH).

HOpycesit JIasapexrs, Eaks B Ppammysceit Eozercs, HO CB
6dasmeME mOXPOGHOCTAME, DASPAGATHBAETH BONPOCH O COXEPEAHIE
noxsoMoviff, ocHOBaHHNXT Ha josbpessocts Aas OTABALHEXS, cme-
NiassHENXS CXBIOEB, 0cOGEHHO 413 Aapemilt, OTEASOBD, MBDOBHXTD CXB-
J0BDB, oTuymAenid W npio6pBremis HeapmmoMocTefi, saHeCeHid rumo-
TeE’d, A49@ NpECArE, yroBopa o TpeTefickous cyxb E upov., EoTOpHS
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A0axHK G6HTb BT A0pbpernocTa uMenno noeasanu (I, 13 §§ 99—110).
Cs apyroft cropomm, Jamxpexrs, kag®s Bams T. X, 4. I, mape opa-
wbasers TpeGosanie macsMensoft Gopum 138 xopBpemmocrz (Taus =e,
88 7—11). '

- IIhzecooOpasmhe, BB cumcab cmcremm, Bce yyemie 0 mpexcTa-
sarexscred (Vertretung) m moamomouie (Vollmacht) »s mbiows co-
crarh 7 HesaBECHMO OTB THXD HIH HEHNXE OCHOBABI UOIBOMOYiE
HOBO® repMAaHCEOe yicmemie BHABIZeTS 6z obwyro vacmd (pasxbia
3-ro, o cibagaxs, Taryrs 5-ub).

OGuEHOBe®HO UONHOMOYie B AOBBPERBOCTs SBAIOTCA CBA3RHHHME
OXHO CB ApYrEME. MR doempsaems, BXOXHMS BB XOMOBODHYW cABiRy
(sontparrs mandatum y paMisas) B cazolk sroft cxbirm ynosmo-
Moxusaems RopBbperEaro; Ho 8ra CBash ABYXH CABIOET BHe ects He-
o6xozmmas. BosMomEH aRrTH X0BBpeHHOCTH, MAHIATH, mOpPyYeBid,
HE H& 970 He YOOXHOMOWEBAIOWS (,BeXH MO TOPrOByl BHETy®).
Bosmomen ® moxsoMovis, Eorja xoebpemnocrs He EMBers cmim (me
TAES COBEpHIeHA), HAH EOria es Bosce HBTs (& BoBCce He yrosapa-
BANCH Cb onpexbieBBHMT NOBBpEBHHMD, & YIOJHOMOYHBAID XOAB-
HEES IPOE3BECTd YIIATY TAEOMY-TO BIE Tyia-To) *).

Hosoe nbsenmoe yiomemie mo BOmpoCy O BiigBiE DOPOROBB
BOXE BAH cIyYaess omaGerm Ba CBay cAbake aaers pbmaomee sEa-
ueHie STEME HeXOCTATEAM> BoJeEsbaBieHid BH XEmB mosBpemmaro,
a Be Bp Juqgbh npeEnunaza (§ 166 a6s. 1-mft, cp. 7. X, . I,
mpea. B cr. 694, uw. 5, crr. 2326, 2328; IIpoek. cr. 71).

HonmoMouie MomeTs 6uTh 9pEETHBHO BRPAZEEHO HE TOILEO JIHYBO
nosbpensony, B0 B TperbeMy, ¢b EOEMS nopbpemHnf mmBers BxoxuTh
BB cHOomemie nneHems npeanunaza (HBu. I'p. V1. 167); Tome v xaa
mperpamenis nosrouodis (171, a6s. 2-oft). To xe xocrrraeres ny6auy-
HEEMD ysbromsestens o xaub wi# mperpamenid mosEoMOYia (TAMD Xe).
Bompocs o ¢oput mpexocraBreHia moiwoMosis mocraBieEd BB HEB-
MeNE. BojeKCB BesaBHCEMO OTH 00%8aTeibHOH xad cxBikA, HA ROTO-
pylo xsHo moasoMogie, ¢opMu (167). Ilozmowouie mozers Gurs
BHPAXEHO H MOJIANMBHMS AONymerRieMs uspBeranxs onepanili (mpiews
miaTemel cpbroMa Epexmropa nocrosmHO meeBcTHHME amnamu). Nia
caIN CABIOET, COBEPHIOHNHHXS HMEHEM's APyroro 0ess IOIHOMOYis,
HY&HO mocxbayomee yrsepmienie npeameuara (ratihabitio, 177);
Bb ciy9ad HeoxoOpemia cabikm co cropoEN mpEENENAIA moTepmba-

*) Becs arors Boupocs 0coGeHso bameds NS4 TOprosaro mpasa. CM. ocof.
Laband, Die Stellvertretung beim Abschluss v. Rgeschiift. nach d. allgem.
Handelsges. buch én JEyps. TossamunTta). Boupoch 0uess cmoperd (cM. 0cob.
noxeMary wmexiy Hupka (o mossamsons noxuomouin) w [Maocmamoms (Stell-
vertret. 1. II, erp. 508, Exc. II).
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mift swbers aces 005 yOutsh ¢3 npexerasuress Gest HOXHOMOYiS,
passB 6u coysacTHEED €ABARE b TAKEMT DpeACTaBETEIeMT SEAND
sapagte 00% OTCYTCTSiH IOJBOMOYid €O CTOPOBH NpexcTaBigewaro (179).
Ecas x0BBpeBHOCT: BOSHEHEAETD B3 001060pHOY CARIEE, YO NOXBOMO-
gi¢ ecTb HECOMBBHHO COMAXG OONOOMOPONHAR, He NPEXUOAATAMIIAN
ARS BACTynIeBiZ cBoero 9QeETa MoMeHTA BOCHpigTia OfpameREaro
MMEHHO BB ASHHOMY JXeNy npexzozmenis (nichtempfangsbedarftig),
w60 Axg eusm CrBaEE XGETATOYHO NPOCTOrO0 OriameHid NMOAHOMOYIX
(§ 171 a6s. 1).

Beb cospemeanne, yxasanBme sibch Eozexcu 00maro, 8 TaExe
d TODroBArO UPAEA, EOTOPATO MU He EACSEMCd, 0TEOCATE nOCAI-
| CMOLS  COGEPULONNDITS YNOANOMONEHHOINS conaons
%3 cepn npasoomnowensti npusmyunasa (C.c. 1998, Jamapex:s I,
13, 88 85, 153, r. X, v. I, 2326, Viun. Tepu. Yiox. § 164)
A TpefywTh 0TH Hero coorphrcTBennoli 9TOMy npasocmocO6HOCTH.

IIpexpamaerca uosEOMOvie B AOBPBPEHBOCTH C3 DpeEpameHiews
#8A8Y6, HA EOTOPY® OHO OHAO pACYETAHO, HIH INPABOOTHOMEHiZ
(cayxeGmoe mo mafiny, arenrcoe...), ero o6ocaosasmaro. Hecounbumo
cMepth TOR Bau Apyroil croposu mwiers roxe xblicrsie (c3 mhEo-
TODHME OrpPABHYEHISMH XX TOProBNXB oOvDepamifi B xis mpomec-
€yAIbHATO IPEeACTABHTEABCTBA), HOTEPS IPABOCHOCOOHOCTH, HAROHEIS
oreass Aoebpareis mim mosbpennaro, sasprennull ps Gopub coorebr-
creyiomefl zavh mozmomouis mim xosBpemmocrs.

Tarems 06pasont, mjes DpIMOr0 NPEACTABETEILCTBA BB CARA-
88X IPAXASHCEATO NPaBa, H 0COGEHHO NNYMECTBEHHNXB, ©CTh B%
gpaETeEl raasaBiimex: cospeMeHHHXT cAcTeNs HecoMHBHHO rocnox-
creyiomas H obGmenpEmBnamas. Bces pasmEna onpephizercs Gorbe
aae Menbe samonvennoft B xeraspaoll paspaGorroft wacrmocrelt mecra-
TyTe, HpRYEMT BAMA CHCTEMA fBideTcd B 8XBCh cofepmieHBO OTCTA-
aolt. PaspaGorza, xaHHAS 9TOMY HHETHTYTY BB npoerrh ['pamx. Yaex.
(. I, Ioxom. o6miz ra. IV, er. 67—71) nopamaers csoell cRy-
XOCTbI0 H HesaxoBYeBHOCTEM, TBME Goxbe crpammof, wro Eozmpa-
EaTopu mocrasuam ceGB mhiso o0BaTS BF 5TOMB OpPOEETE Be TOXLEO
ofmee, B0 B TOpropoe mpaso. UTo6s yOBAETECE BB HuwMONCCOMEN
ool pAGOTH AOCTATOYHO CONOCTABHT: ee ¢ art. 164—182 Him.
I'pamx. Yio=m., xora 65 Be opansmas po saeMamie Hiumeme. Top-
rosaro Kozekcs.

Bonpocs o TOMT, OfHAEO, HA YeMB COGCTBeHHO AEPEETCE 9TO
crpanHoe Bosybficrie BoJemssaBAeBill ogEOro imma (mpescrasarexs)
EA OpagoOTHOmMeRie ApYyroro (SpEENEUAIA), NPEEALICXNTS BS COBpE~
wenHoft mBuenkofl aimreparyph, mmymed BEyTpenHuxs OCHOBAHIK



— 876 —

JAs 00n3cHeBiS CTpOeHis WHCTHTYYOBT, K% YHCAY BeChMa EOBTDO-
BEp8HEXD *),

I'pynnaposea pasenx® ygemilt maers TaEs. TH mucaream, mo-
TOpHe X0TaTh BUABTS BB CaABakB ©pOAyET® BHYTpEHEEX® NCEXU-
vecknxs mponeccoss (Cassmbe, cM. BRmeE), 0COGEHHO SATPYAHSIOTCH
orxbaare oderTs cabasm orn oroft ecmeomsenmod ero mpaumpmEm. I
xouy mseBcraro mswhmemis Moux® mpaBoOTHOMERid, 8 Xe, AAd oTOR
nban, B cosepmaio exbagy. Cessh npeusnpn B mocrbxevsia Hepas-
puBEa BB 9TOMB npuMbmenim moe#t abecmoco6BOCTE EB MOBME Xe
upasoorHOomenigMs. K3 9TOMYy DpOCTOMYy B ecTecTBeHHOMY mHepBoO-
o6pasy nECaTeIH BTOr0 HANpaBAeHid CTApalTOd cectd B Xbitcreig
upess aopeicrasuress. HMraws, ecam Mo#t npeacrasureanr xbficrsyers
88 MeH#, TO OHB €CTh TOIBEO OpyAie Moew 604w, W, cabroBaTeJbHO,
H3MBHenis, KOTOpHA BH 9TOMD cayiad mpousobiayrs BB cdepb momxm
npasootsomenifi, GyAyTr> COCT8BI&TH BCe Ee HPOAYETH Moeil Boxd.
Rasapmasca HApymIEHHOI eCmecmeennas CBS3h DPEYHHH B caba-
creig uTEMB METOXOMT ESET OyATo BHOBb BOsCTaHOBiesa.—Ho mpa-
BuabBO 2# 9707 Hasats b TOro, 9T0 mpeACTABETEABCTBO BT TPAR-
Aasceoms npaBb mmbBers wmbcro me TaM® TOABRO, ral y mpmENE-
nais Moxerh OnTh B AbficTBHTEABHO €CTH HA AHIIO BOAS, HO H TAMS,
rAB es BB B OHTH He MOZmeTH, EaED y MaX0ABTHEHXH, yMBIHMeH-
BHXB, OTcyrcTBylomEXB. Kaks me sxbce yeraHOBATH eomeomesernmyio
cBish BozemsbiBlenilf uUpHENEDAIE CB mocABACTBiEME Aad OpHAH-
geckolt cepn oTEX® Heabecmoco6EmxE? Boam y mmxs EBTE, B 9710
pge MBmaers BXD NpeJCTABATEJSMD: COBEpIIATL 84 HEXD BCIKATO
poaas ciBirr cp HecoMmbEEEMD SdeXTONT Aid HX'D HPABOOTHOMEHifH.
Ho m Taus, rB y mpeEnumaza ecrs BOaecmOCOOHOCTh, BCe e,
BecoMnBEBO, CABIRA ero mpeAcTABATEIA eCTh HMEHeN'S NPUHIEIPAS,
[0 ero NOXHOMOUil0, HO N¢ uM5, & HMEEHO ero HNpeACTABHTENEMD
COBePIIOHHAS.

Yro6H cnacTE 9Ty ecomecmeewwyro ¢Bgsh NpuIuBEH (B0aB) CB
nocxbacreiens (smbreniems npaeoormomemifi) mpoSosazu xave xhay
eme TaEoR o6opors. Bw cabieB upess mpeAcrasETeAs TBOPHONB
cABiRE mogaTAETCd OBB CaNB, OHA COCTABISETH HPOAYRTH €ro BOAH.
Ho m gblicreie cabagw nepsonavastruo BOSHRERETH TOEEe TOABEO Xid
Hero, B JHIb 6n0cindcmeiu 9To AbHcrsie BBROTOPRMD ARTOME MOX-
vaxmBoft mecciw, ycrynku, mepexoast: Ba npunnenaia (Iyxra, Bam-
repoes). Ho ®To TOZBRO BOOGpamAEMHE mpomeccs, EOTOPAro BB

*) Kpoub momorpadiii, yxasHsaeMHXD BB I060NH NaHAEETHOMD YeSHHRD,

esno uMBTh Bb BUAY o6ospbeia cmopemx® yuenift ®_omhery Bxb y Mitteis

ie Lehre von der Stellvertretung (1885 r.); Eoporso Pandekten, Windscheid,
§ 73 up. 16 3.; Regelsberger’a, § 159 ® oco6. HosanbAimyw pabory Ilxocuasa.
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1BACTBETEALHOCTH BORCE He BHACTH IPABO, H60 xbficTBynomis cacreMm
Bp ocoferBocT® Tpe6yoTH OTH mpeacrasaTers xBecmoco6EOCTH TOABEO
xag copepmenia cabakm (cv orpammuemiamm, HBmM. yzom., § 165),
BOTOpOR 0BT dBAseTcd 8BTOPOMD, & UPABOCHOCOGHOCTh BOCHOABSO-
BATECE ed 95(eKTOMT HYEHA HMEHHO €O CTODOHH NPHHIHOANA.

Kag® Gysro mard Orsxe XB XBAy DPEHARIEEHTD KOHETPYRNiH
saspagaaro Bume Mitteis’a, BoTopu# omwacmu copaBeiiEBO, XOTH
OmATbL MOAYO 048 GOOPOGOAYHA MPECMAsUMEILCMea B ASEEKO He
A14 XApAETEpPHHXD €ro ciy’aess, mosaraers, 4ro sybepr Abftcrsyers
we oxpa Boag (upexcrasmrers) Bsambms, BuBcro, Apyroft (sosw mpma-
nwoara), a obm eosu emmemn. Ho ®oraa soas mpmenmmaza Gyxers
4CBO 9yBCTBOBATECA BB cocraBB cabiru? Bw Thxw mMerHo cayuasxs,
rxb DpUENEDAXE 0demh GAESBEO H XETAJNLHO PYROBOAHTL OpEACTABH-
TeJeMb, T.-€. BB CIyJadxh HauMenDBe XaparTepEHXB XIS pasCMarpa-
B3EMaro WACTHTYTa, rAB DpeacrapHTess HAYHHAECTH HOXOXATH HA HO-
cuassaro. HaoGopors, ®h caysasxs o6mux® moisoMouifi, rxk semo
Bce, Bb mpexhiaxs staxw mozmomovill, phbmaers 6oss npedcmasu-
mesd, B TAREE BB CAYJaSXH MOPEJCTABATEIHCTBA HeO0XOAHMAr0, STO
y9emie ocraBigeTr 8ajauy coechus Herpomyrofi.

Hrars, Toura spbmis ecmecmeennoli wonuewmpauiv BOAEH3B-
gBrenis w ero sderTa BB OXHOMB JHNB BM BB ueMy He OpHBOAHTB,
He xaers oTbTa HA BONDOCH, EAKS BOSMOKHO OTHOCHTH SPeRTH HIH
pesyIbTATH BOJeHsShaBAEHid 01HOrO 18Na B chepd mpaBoormomenift
apyroro. OQueBaaEo, HALO HCEATH HAOTO OYTE Aid oGBSCHERia EaB®
6yATO YCROABBAIIMIATO OTH eCmecmsennol sakoBOMbBpHOCTH HBAeHid.

91y 0COGeHBOCTb CTPOEBid HpPEACTABHTENECTBA AABHO y&e OTMEB-
THA&, XOTE HeMHOTHMH dYepramu, mposopiueas mMucib Pyroirda Ihe-
ring’a, B HemcuepuaeMows mo GoraTcrBy mieHl ero covaHesmiz 0
JIyxt puMcrRaro npasa Ha pasHWXD CTyOEHSXS ero paseartis (cM.
Geist § 53). Ihering ormbuaers, RaET nepsuuKyw CTARID BH HCTOPIR
cABIRE, UMEHHO STy ECIMECMEEHNYIO KONWUCHMPOUIID NPULUNG U NO-

® candomein a5 0ONOMS AUUM.

Crapua cabiem cosepmaloTca HeOpeMBHHO JNYHO CAMEMH HXB
CyGLeETaMu u OpE HAIAIHOCTH Mmyms e BCEXD AAHHHXB, Heo6X0-
RUNHIXT X1 SAROHUECHHATO WPHIEYECEATO HXT COCTABA *). Yembxs

*) lponeccs paszomenia aToro crporaro cruia crapoi cibien Bmberb ceom
¢a3d, KOMXD 9acThi0 MH Kacaiuch Buime. Citiga Bmnocxbacreim xomyceawTs He
TOXBKO CPOYHOCTb H JCIOBHOCTH BOAGMBbABIEHiA, HO & Jmsmqnue CYPPOraTH
NpeACTaABATEIECTBA; BH HpaBh PHMCEOMSB, Hanp., Bh BExh 00AsaTeACTBA Cb XBYMA
sbpATeXAMH BIH AoimaHEaMu (correi credendi u debendi, o gems cm. OcmoBsas
tdopua koppearbnaro obssarexscrsa, 1874 r, H. J. Jwuepaya, ctp. 143). Bn wosoe
BpPEMA TO &K@ FOCTUraloch popMyIuposroft ofasareircrsa Ha Heoupeibieguaro Bb-
patexa (cy. BHme 3xbcs ®e crpp. 791—793). llogpo6HOCTE 0O6XOABM®D.
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pnsnu'ria cihiee B3 assBbiimens sakaouaerca Bb BBEOTOpPUME pac-
wrenenin ool es nepsoGurnoli mbasmocrs. Mu sume saabam, aT0
cxbas’ mosxEbimelt (OPMAIE XONYCERIOTS YCAOGNOE BOACUIBAGAEHIE,
Oopa 9eMb SBHO COCTaBb cABIRE onpexrbusercd nocsndosamestrvins
COUYeTaHieM'> DPASHOBPEMEHHHXD J3HHHXB. B3 cumerh mcropaweckaro
BOSPACTA H IODHAHYECEOft TeXBHER CABARS, coBepmaeMas dYepess
npeAcrasurels, BMbers HecoMBBHHOE POACTBO € aBIemieN® yCA0B-
Boft cxbuige. Bors wro rosoprxs Ihering xis xapaETepeCTEEH 9TOR
ROHCTDPYRLiH. ,Hacroamee, mogsnEHOE DpeACTABATEALCTBO HOROETCH
B8 passeduneniu (Trennung) npusunss u onticmeia BH WPBARIECEOR
cabaeb. [lpasmaa, T.-e. xbanie, npuxoAaTcds HA XOAK0 TPEACTABUTEAS,
a rb#crsie, mocabacreie ororo xbsmis —ma xoa mpeenanasa. OBu
(opeacraBETeabCTBO) 8aENIOYAETH BB ceGb, crazo GuTD, wucxyccmeennoe
pasdeoenie (Spaltung) Toro, 9T0 BB ecmecmeennoms o06pasoBania OTRO-
menis gsagercs epwBHME ).

Bs xsapebfmen®, pia mpaBibBaro pasymbBis HECTHTYTA HAMD
Heo6X0ZEMO paso6paTs XBA BOmpoca: 1) 4r0 Xe 95T0 paspymeHHOe
ecTecTBeEHOe COYeTAHie NPHYWHEN W mocrBicrsia BB cTpoeHiE cxbakm
uepesh NPEACTABATE]S TAEH H OCTAeTC DpASpyMIeHBHMT B HEYBMB
He BosMBmeBRHHMB, HAH Ha MBcro 9roft cBasam HacTymaers BBEOTOpAS
Apyrags B EaEaS BMEHHO? 2) UYTO BB pesyabTATE AaeTs HaMD Ja%
OpPHARYECEOR TeXHEEH H Xid PASBETIS HHBEILHOR CBOGOAH 9Ta 8&-
wbBa CBSSH ecTeCTBeHEOR HOBHMB CoueTaHieMb CABIER mpejcTaBR-
Tesd ¢b 9PeETOMD ed XA NPUHIHIANA?

A rtars, uepsuli Bompoch Eacaercs saMBEm ecrecTBémHOH ROB-
HeHTpaNiA mpEYeEN B nocabxcreis caBsed b ogHoMb ammb. Macre-
TyT® DPEeACTABHTENHCTBA HACTOSMAr0o, NOAYAHHATNO, ARETH HAMB He
TOABEO PASOPBAHHYI0 €CTECTBEHHYI0 B38b CABAEE Cb ed 9(PeETOMS,
H0 u sambmy oToff ecrecTBemHOf cBSSH HOBOX, HCEYCCTBEHHOIO.
Uro ®e cay®uTs Aas osrok mbam, Earofi mernuvecxiv upieMs mEBE-
Jucreen? He smaeMms am Mm BB Becropin cabikm Tamo e cMBHW
IPOCTOr0, €CTECTBEHHAIO codeTanis RBEoTOpMMT HENME? BcmoMmmMB
Bym1l0-npoaaxy. Ilepsonadasbnas, ecTeCTBEHHAS CBSSh BOEHSH-
spaepigs ¢p pbficreiems ero Bb oroli cxbagd . Gyzers Tagam: Mun
HYXHA Bemp, & e¢ H OHoeymaw. I[lorpe6HOCTS A4 MEHS Bb STOMY
npioGphrenia onpexbagercs NOAIEEEEMD HASHAYERieMT JAHHOR Bemu,
8T0r0 IAATHS, STOIO JOMA, mOid, HHBeHTADA. Huuero He MOEeTH
Outs OesbEcEyccTBeHBBe Tapol EommesTpamim BCBXB MOMEBTOB®
cabagm BB ogmoMs Qoeych, Beb gamEma Tyrs e mazemo... Ho

*) Geist w. III, wvsx. 65 r., cTp. 166 & ocobenno mp. 225, rib Ihering naers
(aasame H& uoxnomumiﬁ ero TEECTb RYB lO.ua Dasia L. 11 D. de O. et A.
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sbap o6MBED He MOmeTs OCTaHOBATHCE HA 3ToME. MBB Bemp BoBce
He BYRHA XS [OABBOBAHIA e COrsacEO ed Hasaauemin. S ee,
ORHAKO, KymMTE, B 8arBum Hmy paspymers CABARY AORasaTeAb-
Cteows He CYXB CRDHTAr0O B® Ty DOPY MOTEBA Kymim, EKotopmft sa-
RADYaICA BT FesaHim pacEpuTsh cabyu mpecrynaemis. IOpmenpy-
AeHNis, He XONYCEAMMAS HHBAIEASNIN CABIE® MO STOMY CEpHTOMY
MOTABy, ABIRETH OTEMT, TARD CRA8ATH, HepBul MArs x5 samwum
ECMECTNBEHNAN0  CONOMANER  MOMENMA 604U C5 €10 NOCAMICMEIEMS.
Ecau wnms 604u 63 NOOAUNHOMS, ECTMECBENHOMS 3HANEHIU, MO IMY
604190, 910 BCTHHHO® HOGYEjemie, XN3 10PuUOUNOCKOV CHIN BXTA, -
MrHAems a6CTPARTHO, B BTEXDH mpexbiaxs, cAbianHoe MHOI 60.4€U3%-
Reaenie ,4 MORYNaw“; 3xBce BHCTYHAGTH TO, UTO MH HASHBAEMST
BHYTPEHHEM'S (GOPMAIESMOMB BOJH, OUpEXBIAIOMEME COCMASs CONAKU
nPioOPHMENIA  OsUNCUMOCTNY, TOCPEACTBOMS EYOAR-OPOAAEH COBED-
MENHO HE3AEUCUMO OMB MO0 UsU OPYINO KONKPEmNI0 NOBYHCOeNEA
usu pascuema Bb AaHHEOMB caydab. Paspymennas ecmecmeennan
csasp mpaAYEEH (3 Xouy EwMBTH DAATHE, AOME, YTOOH OOAB30BATHCH
8Ms KRS CBOHMEB) & cabicreis (m ¢B 9'roﬁ nbab0 DORYDAK Bems)
samBHdeTca cBaspl0 OpAAHYecKoB, PopmaisHOft, KOTOpAs CBOEOGDPA3HO
yEpboasers cuay cabaku, coob6mad efi ocobul gerass, GescmopHyw,
HEmOEOXeOMMYI H3BBCTHOCTB wucmo topuduvecxo ouepanmia (cM.
sume § 53).

Crbsaems mars gasome. S morymasrs das ce6a. Ho s mors,
moEymas xis ce6s ¢ BEay, mnpio6pbrate yuacroE® Paxmuvecsu
RaED areBds cocBza, RoTopoMy O0COGEHHO ZelaTeibBO DTO MNPHCO-
exunenie (n@emabHAS amHERNis) cochragro semaesiarbmis. Droro,
0BAEO, He BHAHO WBB COCTABS CABAR® W omepamis MPOXOXHTDH, TAKS
CEasaTh, MAMO TaMomenHolk ammia. — Ho BoTH, & npamo rosopio,
NORaSHBAI0 BB COCTaBB ARBTA, 94TO 8 MmORymalw, HO He 048 CebA.
Byaers au 310 moporoms cxbara? KEcam 8T0 DOpORB, TO BO BCA-
RoMB ci3ydsal BmuromEHE, EoTOpnE Jerko yxaaATs, B6O YEARSAHHASR
RAAySyA8 (He 048 cebs) cocrapigers Aas cxBaRe Eynad-opoAsmE
HUYEID HESHONYWIA PN, BHEAHYEH KOTOPHH, MH BOBCE HE NOBPEX-
naeMs fopMastnaro cocmass eorcussnssenin.— Cosepmesso Apyroe,
ecad § He IPOCTO OCAOEHAI OHEpANil0 HEYero He3saTymuma ph-
9aMd, & DPOHSBOBY HACMOAWLIY Pa3Pbies BOJEHSBABICHIs B ero
9peETa, yEasupad He TOAbBO, YT0 4 MORYNAK UAd COBEPHIAID HHYID
caBary Be 1ad ce0d, HO HA3KBAN0 NPU IMOME MAAOANBIMHAW, YMA-
JBMeHHAr0, KOTOPAr0 § ONERA0, MOero Josnpumess, BOTOPHE B
amBers craTh Dogi@EEHMT JecTunaTapiemd cibiga. Cmaa cabare
mocrasieHa sxBch Bh 3aBHCHMOCTh He OTb HAIMYHHXB TYTh Xe AAH-
HHXB, EOTOPh 06pa3ylTs es cocrash. Csash mpEIHE (MOE BOZeHIE~
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aszenie, & noxynaw) cv mocadicreiews (speErs cabarm, 9r06s cob-
CTRNeNBREONS CTRYH ONeRaeMHY, fopBpuress) asao pasopsana. Crbiza
Gysers nexbilcrsureIsas, OCSE BORYNATH RIS ADYroro, COBEPHTATD
cxbasm per liberam personam Hez08BOXEHO, E&KT HEX0SBOIEHO 38
Apyroro BCTynars 5h GpaEs, YCHHOBASTh HAW JXeraTsMmposats. Ho
6CIH TS&EAH OWEpamid 3& APYIOF0 He €CTh HeX0SBOXCHHAH, TOrAA
paspnies ecmecmeennoli C6Asy npauNBH B CIBACTBIS BE YEASRHHOMD
opawBpB eosmmwaemca, Eax® BEZHEO GHIO BHIIE, UCKYCOMEEHHOR,
topuduveckotl cea3no, GOPMAILHHMD BXD CONCIRAMEEMS, OCHOGY KOMO-
PoXy Oaems usu noswomowic (1eraibEOe EXH XOTOBODHOR), %A% N0-
canOyrouee ymeepamdmie (ratihabitio) cabars cosepmenmolt ma EMa
Apyroro Ges® NOIHOMOYM.

IOpuxnuecsas cuia moxobmoft cxbage Yepess mpexcTas@Terd, rab
PasOpBAHA ©CTeCTBEHHAA CBS3h HPHUYEHE H mocyBicreid, ycioriena
He BOZEI0 NpWANBUAIA, Koell opyriems caymurs npexcrasaress (Ca-
BEBbE), M HEe BOIEK NPEACTABATEIH, Ch MOCIBAYIOMENS mepeHOCOMD
speera es ma mpeEnanaia ([Iyxra, Bamreposs), a sawbmoft ecre-
creeBHOl cBASE UpRYEHKN M mocabicreis, BeEyccrsemmoft, mpHAEve-
croft [E8Y3IBHOCTLI0, EOTODAS XOTd JEXMBTH saB crbire, mopobmo
yc.uosuo, HO TaREe oupexbisers 0COOeHHOCTH ef CIOEEHiS, KAED M
ycaosie.

Janmag spber EBOBCTPYRIid 0XHA AaeTH HOHATII npemasu-
TEABCTBA CAMOCTOSTENbHOE 3HAYEHI® BB CHCTeMB NWBHABHHXD BHCTH-
TYT0BB. OTO HACTORIMAI MEOPIA NPEOOMACUMEACMOA BB TPABASH-
cEOMT npaph, EOTOPY, 1BME OpE moMomz Purnia (ks comarbuin) *),
UOAJepEHBALF OANAS H3H BRiEBRwWBX® namseETEcToB®, BAmpmedxs,
B Botopoft Humb.gepmarca PereascGepreps. Hbkersie cabira zaze
CAMEMT OPHANADAIOME COBEDMICREOR JXepmuTCa HE BEerxa Mo come-
emeennoti npusunnocmu (Natural-causalismus). Hopuh roprgavecrofi
(einem Spruch der Rechtsordnung) oGssame ceoems OurieMt Bce,
910 npowseoxuTs Mopupmveckifi sdexrs (Pandecten, § 159 Eom.,
crp. 586). A sra HopMa OpEjEieckas mpaasMaers sxBcs, BB osTok
sagayl BOCOOAHATH pASOPBAHHYM CBESh HPHYAHHN B mocabxcreis,
0co0nft 06pash HWHCTEHTYTA DPEJCTABHTENHCTBA BB TI'PABIABCEOMS
npash, muporoMy pasBaTii0 EOTOparo Hame BpeMS OG433HO CAMO-
xbaresrHocTE HOBOE lopECOpyAeBNiH, EOTOPAH, HCX0Ad, GHTH MOEETD,
0rs OTAbAbEHXE 06pDasmOBh HPEXCTABHTENLCTBS BH PEMCEOMD mpash,
ymia BL CBOEMB pasBUTiE AaleEo 3a ero mpeiBam.

HcEyccrBeBHOCT CTPOEHis NDpEACTABUTEASCTBE B BecoMHBHHOE
POACTBO €ro chb yciosieMs BB coctasl CABIEE BUjHO BH TOMD, 9TO

*) Cu. oco6. § 73, crp. 208 no 6-my H3x.
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Bb cabagb upess mpexcraureads (Heo6XOXUMArO H X06DPOBOILEAIO),
€cIB OH& COBEPmIAETCH IO HOAHOMOUIW, Iffexms consxu 0beanewu~
6AEMCA  PANBUE HACIMYNACHIA COOLIMER, UMMDIOUWAI0 €10 6HI6aMD,
T.-€. BOJeHstdBIeRia mpeAcraskresd. [pa mocxBayomens oxo6penim
cybagm, coepmenHolt 3a xpyroro Gesh ero mMOAHOMOYid, BTOTH BPEKTH
mepeEocHTCA KF Badaxy cABirm (perporparepyerca ad initium negotii).
B3 o6omx® caysasxs> Mu mmbems mecomnbmmoe pasasoemie (Tren-
nung, Spaltung) HOpMAIEHO CBASAHHHXT MOMEBTOBS CABiEE, mOZ06EO
TOMy, Bakoe BEXEMB Opa yciosHO# cabakb. Oro passHtie I Ble-
peAs AAHHATO NONHOMOUId mam 38 cxbimofi cabayomaro oxobpemia
sosuit EBMengit Eozerch xbaaers He TOILEO JId Cayuaess Coxbit-

- cria oxmoro msamBas gpyroro (Vertretung, npexcTABATEABCTSO),

B0 B jas EBEoTOpuXBT caysaess coxblicrsia BE cxbixB oxmoro
svBerd cs Apyrems, pasisuas Einwilligung nza mpeamecrsyromaro
B Genehmigung aazs nmocabaywomaro coxbicreia sToro mocxba-
Haro poxas (8§ 182—185).

JIpyro# sompocs, roropuB Mu xymaems sxbch me pascMorphrs,
SBEJIOUAETCE BH TOMB, RAKON0 Xe DESyIbTATA MH XOCTHTAeMT, 8a-
wBpaa ecrecrBeHHyl0 CB#3h NPHYEEH € mocybicrTeieMs 810l HCEycC-
CTBEHHOI0 CBH3bI0 CABAKE mpeAcrasaTeas Cb 9PeETOME ed AIS HPHH-
nEnaia? .

PesyabraTs 238 ciyyaeBs Heo6XOXEMATO NPeACTABHTEABCTBA ACEHD
caMp co6oro. IIpaBocmocoGEoe, HO He Abecmoco6Hoe iIuIO, BE: Co-
BPEMEBBHXD YCIOBIAXD PA3IA0NCEHIA CINAPUNHILS BAGCINOLS, CEMEU-
HOITE U POOCMBENHBITS 0103065 H MOIRAT0 06ocoGieHia BB cdeph
rPaEAAHCEEXS OpasooTHomenill (cM. Bume § 23), 6uio 6u BuoAE
Ge3STOMOMHHEMD, €CAU Obi Mbi HE UMBAU HA AUNO TOPOWO PA3ICU-
mow uncmumyma npedcmasumerscmsa, — Ho x1g cayvaess mpex-
CTABHTEXIBCTBA JAOGPOBOALEATO HE ABETH JH HAMB 9TOTH HHCTHTYTD
TOrO XEe CaAMOOWPANUNEHiR 604w, KOTOpoe BsBBCTHHE Epyrs mnucare-

"zell aymaxs Baabre Bb Fomymeuim cabagE ycxosmoH (cM. Bume)?

Ipeanunars gass Gyaro abficreaTeasHO CTaBETH Ce6d BB GOABIIYIO
SABHCHMOCTS OTH CBOEr0 IODHAHYECKAr0 AreHTA, ROrA3 XA€TH CHIY
IOCTABIGHHOMY HE3Q6UCUMO OTH X084UHA yHOJHOMOYeHBOMY XhficrBo-
BATh €ro HMeHeMb, sapadbe rapaBTEpyd nepeib TpeTsEMH Gescmop-
moe Bospbficreie ero omepami ma cBo IopExEdeckylo cpepy. Mu
yeasas Bwme (crp. 765) mpasmibHYH ONBHEY sHAYeHid ycCaOBis
BB cocral cibiga. Cb moMompio yCIOBERXD BOXCHSHABNEHifl Mu
mozsungeMs sosxbicreilo mame#l Boam Oydywee, BMBCTO TOro ITO6H
ce6d UOXIMBATL eMy. J10 HecoMpBamoe pacmmpeBie chepw BosabiEi-
crBis uacrsofi BOAH BB npednsaxs epemenu. Ta XEe BHyTpeHHES
onbesa porzma mmBrs mBcro m gis BOmpoca O sHAYeHiH HHCTHTYTA




— 881 —
HPeACTABHTEABCTBA BB 001aCTE IpamiascEuxs UpasooTHomenili. Ecam
ycaosie pacmmpaers cepy Bospbiicrsia sacrHolf Boam BB mpexbiaxs
BPEMEBH, TO XOpOIIC pAsBHTON WHCTHTYTH UPEACTABHTENHCTBA AAETH
TOTH Xe pesyisTars pacmepenis cpepu Bosxbficreia wacrmolt BoaH
65 NPOCMPANCMETS.

Cospemennas I'epManis mocTaBEAa 8aAAYH DASBHTIA CBOEIO BCe-
cebrEaro Brigmid BB 9TOMBD CMECIS BF CAMHA BHIOJHHS YCIOBiZ
1) mepoxEMT paseaTieMs BB CBOEMD HOBOMDH EOAEECE pasHOOGpas-
HEXS (ODME COSHATO IpaBooGisjaHis, 2) Toudoft paspaGoreoft mo-
HATifl 1 BEAOBD ycAOBHOR CABARE H 3), BT 0COGEHHOCTH, MACTEDCEHME,
EKaED B O9TOMH KOZeKch oOmaro npasa, TAET H EOAeEKch Toprosaro
mpasa (HOBas pesaEmiz 1897 r.), passaTieM  BHCTETYTA CBOGOXHALO
OPEeACTABATENSCTBA Bh I'DARISHCEOMT mpash.

Mu ocramoBriuch 8iBcs Ha YueHiH O mpeAcTaBETEAsCTBE, KO-
TOpoe OGHEHOBEHHO H3IArAETCH BB CB4SH Ch OOMEMD OpABOMD (Hu-
XeRTaME) IO TOMY CooGpaxemil, 49TO CaMB HHCTHTYTH HE €CTb BB
ero cospeMeHBOMB BHXE JaTEHCEifl, & BmoamB coBpemenumfi, @ oco-
GemHO BB BHAY TOr0, 4T0 XapaxTepHad, no HameMy MeBaiio, vepra
cTpoenig [OpHAWIECKOf CABIKM BA OCHOBAXB BHYTPEHEArO ¢opMa-
JusMa BOXE, aGcrpasTHOf, oTpBmemmOf oOTT HHTepeca ABTOPA
cabake QopMyaBEpOBEE BOseHsBIBAEHiA BHCTYymAeTH siBCh 0COGEHHO

peatedro *).

D. PA3TBJIH YETBEPTHIA.
HEM;ﬁCTBHTEJIBHOCTB IOPB,!lH‘iECROﬁ CIABIKRH.

8 68.

HexbAcrBaTeasnocTs lopEiageckoRt cabagu. — Tepmmnororia. — Cxbakm mecocrto-
ABMificA H YCIOBHHA.

Bume Mu ycrasossas momsTie opmauseckod cabagm (crp. 683),
Bb COCTABH KOTODATO, HA p3iy Cb APYrHMHE OpHSHARAMH (BOJAEH3T-
asrenie, npexBiH rpazEARHCEOR HPABOCHOCOGHOCTH AHIA), MH BBEIB
H JAOCTRXEeBie 9TEMB AKTOMB BOXH USMIBHEHIA TOTO NPAGOOMHOUEHIR,
H& EOTOpOe BOJEHsLABIeHie BADPABIEHO.

Ilpe mazagsocTM BCero cBoero cocrasa AaEmAad cxbBaka (ycwHo-

*) Houft o6mupanft w Gxecramifi Tparrars Illzocmana (nsa ToMa), mocBa-
meunH# arony yuesin (Die Lehre v. d. Stellvertrettang... (1900—1902 r.) sakamw-
yaeTs Bb ce(B, kpond o6HuBATO yROpA HanpaBieHild coppeMesBoft opucupyXeHmin
ED AOTMATH3MY H YRa3aHiA NDABHIGHATO NYTH HBYYeHiA uacTHOeTeld H8BBCTHATO
BHCTATYTA, AbHcrBaTearH0 NBHEHA TPYAH TAXAHTIHBATO &BTOPA BB OOXACTH Xe-
Talell 9TOr0 HBETHTYTA, H3H KOHXDb MBOTiA EAED Add PHMCKArOo, TAEH A XIf CO-
BpPEMEHBATO NPasa HBIAITCA APEO OCBBMEABHME Bh HOBOMB TPaRTATH.

XOBEPHVA,—YTEHIA N0 TPAXX. NPABY. BHI. III. 56
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Biemie, Gpars, sasbmanmie, Rynis-mpoiaxa, sazors x T. X.) Gyiers
SARNIOYATH BB CefB He TOALKO &ET BOJE, Apomseoxsmill msehermuk
wpaxuvecsil odexrs, HO N caMmil spexrs, uws Bussammmfi. bpe-
Eons Gyxers yCragoRieHO NPaBOOTHOMIERie CympPyZecxoe, yCEBORIe~
HieMs— poAuTeIbCROe, Ryniefi-mpozazefl, 3210rOMT —EMYHIGCTREHROE,
IEYHOE NIR pemuoe, onpexbiemmaro cojepmanis. Taxme m »3 orpa-
IATEXLHONS CMHCYB, passozons, suasnunamniell, OTEAS0MT HPEBATS T0-
BAP’S PR HAXEYHOCTH H3BBCTHNXS HOPOROBS PemiN, HOrAmenieNS A0NTS.

Bs srExs yezosisxs uu mwbews mazmmo crbasy (ycramorism-
mMy» HIE OPeEPAMANMY DPABOOTHOMEHie) B CBSSH CBb ed Sfex-
TONS, sgfexmuenoe 10PuUeEcKoe 60ACUSIRGACHIE.

Oo6pasosanie cxbaxz cp droff mosmoTOR ed cocTasa MOmers Tpe-
60oBaTH He OXHOIO BOZe@sbhdABIEHIS, & HAH OAHOBPEMCHHAIO WAN I0O-
cxBoBaTesEBANO HACTyIIeHIS eme APYrsX® BOXeNSBSBIeHill mxm
co0HTil, KOTOpDHME OEOBYATEXsHO ompexBisercs pecs mpowspoxENEE
9THMD EOMOICECOND XAHHHXD BpHABRYeckil asdexrs. Cymecrsynms,
EaXS OuI0 mOoEasaso Bume, cxbasH, wpuxateckift sdexrs Eomxs
He CBS3AHB Cb ,Bocmpistiens“ Bosemstumiemis CyOsesra cxrhuxy
EBus-1860, B ects ¢xBaRE, BRIOIALMiZ BB ce6d TAKOe BOCHpisTie
(empfangsbedurftige u. nichtempfangsbedtrftige, sume, crp. 692),
cymecrByors ciBika, 9eETH BoleHsHEBICHid EOHXS INOCTABICHS B3
SABHCHMOCTh OTH> HACTyIEeRid uiH HeBACTyNAeHis coOuTtilt mssber-
gofi mBazedaraniu (swme, CABARE yCAOBHES).

Bo mBomectsd cayuaess serrs mswbHenis rpazEAABCREXS Hpas>-
orsomenift BACTYmAeTS NOAS BEiSHieMT #mcxosvxuas mocibrosaressno
HACTYHAWIIEXT BOJeHSHABIEHil, 0AHOCTODOHEHX'S HAE XOrOBOPHMIS,
HST EOHXD KaBAoe OTABAbHO B3aTOe mpoasBOAHTD CBOR 9deETs, 6o
xbe mau membe wHTeHSWBHHE, H TOABEO BH pPesyisTaTB BCero mo-
cxBgoBaTessHaro paxs TABEXH OTABABENX® AETOBH ofpasyercd 10
OBOHYATEAbHOE BSMBHEHie mpaBOOTHOmMeERiIE, AXd EKOEro mpeAmecTsyn-
mie AETH COCTABASlH XEmp nojrotTopEresrune marda. IIpambposs
Jere0 HaflTE MHOTO H3B CAMHXD pasiHYHNXB o6zacrefi cacress
rPaBASHCKArO mpaBa. TaroBM Aad Gpara—corzacie poxarexefl, cro-
80ops, oOpytesie, pbmuamie, 8amuch BB MeTpHUECKid KHHIH, A
- mepecBOeHid HeXBBEEMOCTH—RYNYAS COSEpwIaeMan, TOXS ONACeHieNs
HexblicrerTeanOCTH, y HOTApiyca ([Ioso=. o mor. vacra, cr. 66, npx
3-x5 ceagbressxs, 85), ymeepaciaeman crapmaMs HOTAPiycOMD WO
wBery maxoxmjemis mMmymecrsa (TaMB e, CT. -158), 9pess 410 aE™s
CTAHOBHTCS EPBOOCTHEMSB, Otsawacmas BBBBCTHRMT HOPAXEOMD N CO-
nposoxciaexas BBOOMS Bo Biaxbaie (Taus =e, cr. 179, Yer. I'p. Cyx.
cr. 1424 m cabx.). Paas noxo6HEuXS mocrbioeaTe bHEXD omepamil
HYEEHD AAd JCTAHOBIGHiS H DpeEpameHis SaI0ra HEABHEHMOCTH.
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Kamaas orzbasas cxbiea m Eampas caBaea, oGpasyomas
94CTh NOCIBROBATEABNATO pHAA IOATOTOBHTEXSHHXT MOMEHTOBS Kb~
ok wpuravecxoll onepamis, EMbers ceoft cocraBn, CBOH PERBHSHTH,
ycaopameamie es 5pexrs, B csoft sderrs. Harypaxsmo, sxbes, 6z
coomasn obwew vaomw, MH BwBemd pascMorphTs TOXBEO 06mis
yuemis, o6mid OcHOBHW, EOEMR onpexbigercs OpEXHYECKAd CHIA
cxbixs, mAW, OTPRIATENHHYI CTOPOHY TOIO ®e SBAEHiE, OOWiA yve-
HiR 0e30UALR, HEORoCOOHOCMY, HENPHTOJHOCTH XAHHNXD PEEBASHTOBD
cxbasu 213 es sdexta, Aua 06pasoBaBid ed NIOZHATO COCTRBA, T.-€.
Adg uswbHemis XAHHAr0 IpaBOOTHOINEHIS.

Bume sz pascuorpbam mozomuressEym CTrOpoRy ofmaro yge-
gia o wpupmdeckofi cabaxk. Mu aBaiusBEpOBANE ed COCTAEH BB
oToMD cMucrB. Yaxe Bb paay Thx: yYemit HAMT DpHIAOCH BT OT-
Abasauxs gBreBisxs (mpeHy=®xesie, OmACEA, CHMyIdmis H mpovee)
ormbuare noporu eoseussacaenia, mecoorsbrereie BRBmEArO B BEYT-
PeHHSr0 CTpoemis CABIEH, RAKD OTPHIATENSHYD CTOPOHY ed CO-
CTABA.

Janauft cocraBs BozemssdBleHid He XOCTHTaeTs NBiH, He mpO-
HBBOJHTH TOr0 OpUXHIECEAr0 5deEra, HA KOTOpHE pa3cIUTAHD H
EoTopui#l eMy ceolicrBemens. Badras BB cBOEX® OOMEXH YepTaxs H
Bb NbaomM® cocrapB 9Ta OTpHNaTeAsHAE CTOpOH& Yyuemiz o cxhixd
TAEXe Heo0XOZUMA H CymMECTBEHHA Xid NPABHABBATO NOHEMAHIA NpH-
PoAR MpEAEYecBOf CABIEH, RAKH B €3 HOIOZETENbHAS CTOPOHA.

- CsezenBoe E: oxaoMy Qorycy 910 6yAeTs yuemie 0 seomticmou-
MEAYHOOMY Y0PUOUNECKOU COMAKY. ‘

Bume um ycranoBaiE momATie BOIeHsBEBIeHid, EAEH ABaoBol,
Es ompexBiaenmnoft npakraveckolt nhis mampasaeEHO% paxBYECEOH
ouepania. Jro negotium, 9510 WpHEAEIecEad cxbaka, Rechtsgeschift!
He cocrasigers am 3810Th oTpamarexsBNft mpusBaRs, Hexbiicram-
TeAbHOCTh, OTCyrcTBie ABAOBOPO BCX0Aa, WpUAHIECEATO SPeETa BOZE-
H3bgBIeHis mpaMoro orpanamis momaTis cxbara? Cahima, rotopas
H& B UeMy He Bexerh, ungtltiges, unwirksames Rechtsgeschift, ne-
gotium nullum, nullivs momenti, x0iEBE& XE BCe ®e EMEHOBATHCH
cxbaxofi, He cocraBagers IH OHA BB STOMB CBOeMB cocrash Gespas-
JZEYHArO 113 HpBABYECRAro o6wbma sBienid, Koropoe, Eak® mpocroft
¢daxrs, Be BymEO B He cibayers ormBuaTh OCOGHMD HPHAHISCEEMD
TePMEHOMS? '

JorrvecEs TAEROe mrHOpEpOBaHie BB ydeHi® o caiBaxb dBienid,
He HOCSmAro Heo(GXOAUMHXTD X3d COCTABA MOHATiS NPHSHAKOBH, OHIO
6u mecoMabEro mnpaseabENMB. M Thus He MembBe Mm@ Bcrpbuaews
65 MEPMUNHOACYiW AHTEPATYPHOR H SAKOHOAATEABHOB HTO OTCTymIieHie
0TS CTporaro TpeGOBaHiA JOrHEH NOBCIOAY.

56*
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HBroropue cospemensne IEsaiscTH (0co6enso bBerreps) mpe-
9BCiATH Bee yiemie o BepbiicrBETexsEOCTE WOpEAEYeckoft cxbixe
K> CAMEMT 8anyTasBEM® (zu den verworrensten) Bo Bcell topmc-
OpyAEHNiH H YEASHBAKOTH EA&KD HA OXHY HSH [JIABEHXT NPHIHED
9108 myramamu omaGoYHEOCTh BB yuoTpebienia Tepurnors (Leonhard).
JroTh HeXOCTATOE® 8amBuaercd He BB KAREXE-THGO0 HEyARBIMIEXCE
ONNTAXs JATEPATYpHOH 06paGOTEM BONpOCS, HO BH CAMHXS Cephes-
HHXD pa6oTaxs, HAEOHENS, H BH TAEOMS EPYODHONS, BOXICETHB-
HOMD IUBHIHCTEYECEOMT TPYAB, Kakol mpexcTanisers Co600 HOBOE
AbMenEoe rpazjauckoe yiomeHie. )

Mu Be ocraBoBEMcd Ha msydemin H onBeExB mEMemmO 8TOrO
rpynebimaro ssieHia cospeMeHHOR IOpHCOPyACBNiE BO OCOGEHHOCTE;
H0 T8 coMmBmiS, EOTOpDHZ PTOTH KOAeKCH BHSBAAT BB JHTEpPATYph
10 SABAMAWMEMY HACH BOOpOCY, Helbsd OCTABETH (e3> BEEMARHIA B
Bb yuemia 0 Hexbficrearesrmocts lopmxmdeckofl cxbaimm Boo6me. Bs
ssxsEbiimeMs Mu Oyzems BMBTH BB BUAY TEPMWHOJOTIO 9TOrO yde-
Hif BB repPMAHCEOMB KOAEECE ® oco6eBHO TeXHHYECBie HEZ0UETH ero
»p Bamems ABlicTyomen® saxoroxaTeancTsb.

Ecam My HasuBaeMB COn4x0ti B TAEOe BOJNEHSBIBICHie, xomopoe
ne  npouseodwms topuduveckaro sgexma CBOACTBEHBATO HOHATIM
cabigm mspbcTHATO TMDA, TO BTOTH TEPMEHT, HO CONPOGONCOREMbité
#eoBTooUMO usenCmHOl e Keasuduravieti, HecoMabEEO mepecraers
JrpOZEATh OHACHOCTHIO NyTamBNH moEaTil. Mm wasmBaeMs Moremon
leHemHNH sEaEb, caymami#t opyaiemt BMymecTBeEEAro o6ubma, He
TOIBEO TOTA8, KEOTA8 Bh HeMB eCTb HeOGXOAEMHe BHYTDEHHie mpH-
3HAKA U CUOCOGHOCTh CIyEETh YEasaHHofl mbim, HO ToEe HA3BaHIE
MoMemv, MH YAEDRUBAEMT H I TAEBXT 3HAKOBE, EOTOPHE EOTAA-TO
caymais nhbismr oOmbes, a Temeps BRMAE H3H 0Opamenia, moTe-
parm TOTH HIW ADYrof NpHSHAED ZzodAverw MoHets (sBen, uexams),
gIA Ee TaBie AeHeRHHe SHARH, ROTOpDHe HMBOTE HapyxXHOE CXO0A-
crB0 ¢b moxaaEHOE MoBeToE U BoBCe He EMBMOTH ex csoftcrss.
Yro6u Ha@MeHOBAHie TARHX'D 3HRKOBH MOHeTO# He Bex0 KB cMbure-
ail nomartili, sago orwbuars cmemudrueckift npusEARD AaBHOE MO-
HeTH, CrapEEHO#, creproli, ¢aismusoff, B OUACHOCTH HETOYHATO HA-
EMeHOBaBia OpesMera 6yaers ycrpameHa. To me xas cxbasa. S ry-
oe1s, BO Bemb, MBB mpojamBag, oxaswBaerca BEBoGoporHO#, Ha-
H3as, 80 BoBce me T0 nombmemie, EoTOpoe HyZHO Xag TOprosaro
mpeAnpiaria, xors BCS nmpusHAEH, yAENA, AOMB, €r0 HyMeph, YHCIO
ROMEAT: BB OPOEETHpOBARHOR @ BB cocroasmefica cibarb Bmoamd
cxopaTcd. Oro Eyuad, HO 6e3b pesyibTara HOZIUHHON RyONH, HAEMS,
HO Gesh cBolicTEeHEATO eMy 9peETa; Kymars, HO TO, 910 HE MOEeTH
v npusajsemaTs, HAHANH HO Heaymaoe MEB BoBce mowbmemie.
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Consxa-axms PRSOIMAACH CO COnAKOl-9fexmoms, H ecin MH 060-
SHAYENG NPHESHAKOMD HEONIUCMOUMEAHOOMU UMENHO COMAKY-IHexms,
T0 BB STOMB CA0BOymoTpediemia He G6yAeTH HHYEro CTPAmHAr0, HH-
xaxol onacmocrs cubmeris. Cxbasa-aeTs ocramervca Rymaeit, Bafl-
MONB, HO Gess mpEEagIe®amaro. el sfekra, Ha BoTopult BOJEHSE-
apienie GMJIO PACIATAHO, H BB TO Ee BpeMd, EKaEb Mu Gyiems mMBTh
cayisi nOKasaTh, DBEHTYAJHHO, Cb SYEETOMB, TOEe OPEIAYCCEHMS,
HO He ThM®, KOTOpuf EMBIE BB BEAY CTOpOEE *).

910 OAEEB MOBOAD Eb OyrawamB BB yYemia o HexbicreETeNn-
HOCTH COmaxu, KOTAS ABOAKifl cMECIH cJ0BR ,cxBiBa” me ycramo-
B1eEs T0980. HesaBEcuMO 0TB 3T0r0 E cBepx’® STOr0 ymoTpebiemie
TEPMHEHAA HEONUCMEUMEAHOCD, HUYMONCECMEO CRBABE B JdTEpA-
Typh, 8aEoHOjATeIbCTBAXH H HPABTAEB TAEZe [0 TABOR cremedm
Nn00sepiceno %0Ae6aHEAMS, IT0 BB CBOIO Odepeib CmOCOGHO eme yCy-
ry6eTs DyTARENY 9STOr0 ydesid.

Cabary measrdanepywors Kaks HexbHCTBETEIBHYI WiW HEITOX-
*HyI0 He TOIbK0 Bb TBX® cIyyasxs, EOTAS OH& €CTb CABAEA-aETS,
8 He cAbiga-sdeErs, HO TOUHO TARB ®e H BB TBXB, rad Bosenmss-
asieHie Ph IOPHAHYECKOMD CMHCYB Be cymecTsyert: He TOIBEO KARD
csbara-adesrs, Ho B EaRb cAbiga-akrs. Memay TEMB pasimsaTh
9TH CTAAIM DASBATIS BoAedsbasicHid Beo(XOAEMO HE TOIBEO HOTOMY,
9TO WpEARdecEia moeaBicTBid TABHXTD gBIeRHii COBepmIeHBO HeOAH-
HAEOBH, HO eme H WHOTOMy, 9YT0 MeToAH mporaBoxbicrsiz Bose-
#3B4BICHIAND BL TOMB B Jpyrows ciysah smoand pasawumu.

M rags, cabary-agTs BasusaiTh HeabiicrearesrHoft He TOXBEO
TOrAa, KOrA8 MH UMBeMT BAIENO 3aKONuEHHY COCMA6s BOAGHSD-
dBIeHid, HO B Bb TBXB CIyYasXB, EOTAR Nepexsb HaMi 00Ha MOAVKO
npeduecmeyowas, HesaR08IeHHAS, HeBABEPINBIIALCE CMAdiA ex Pas-
BeTia, BAa EoTOpoli He TOXEEO He Moxerb OuTh pBum o cabirBb-
9¢errd, o abBcremressHocTE maE Hexbficrsuressmocra cihirm, HoO
rab comsbmilo noaBepraerca upaMo cymecTsoBaHie caMofl caBiks
8ETA, HAAUNNOOMD €.

Mu cefivacy noOEaEeMB, 9TO *TAEAS HENPABHILHOCTh HOCTAHOBER
BOIpoca ABHCTBETEABHO CymecTsyeTh OUATH He Bh JaATeparypB Toanko,
HO ¥ Bh 83KOBOXAATessHOH mparTEEb. ’

Taraws o6pasoMs, A1 copepmenid cibiga BOsMe3xHATO OTYY-
xJ1esid HeABHEBMArO uMymlecrsa, BpBmnocTEoe ycramosiemie, o Tpe-
60BAHII0 IPOaBIA, BArOTOBISETH ABTH, EOBMD NPOAaBEeNs 00BABIFETH
0 mpoaamB uMB cBOero mMymecTsa sa ompeabiesmylw, GAmY UM
YnHy. JAEOHYeHHAS BHECEHIEMT IOJATAMMEXCE MO HepecBoenil He-

*) Cp. Jeourapat. Der Irrthum bei nichtigen Vertriigen n. rdm. Q. erp. 295.
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ABEEBMHXS HMyOIECTBS NOMAZHS B BHAaYel 33 BpbumocTHOrO yera-
HOBIGHIA NPooasyy xynvet xpHnocmu, OUepanis HPEeXCYaBIfeTh CO-
6o xumb msbcrEylo npexmecrsywomyn 3derry cibigm Rymm-
OpOAAXH CTAAil0, & OTBIOAb €m{e He BeCh COCTABD EYIAH-DPOXAES
HeABHEHMOCTH. J33EOHbH, NPEJYCMATPHBAS BOSMOXHOCTh HEYIIATH
IOEyNMHKOMS NBHN HIE JPYryl0 SBeATYaIbHOCTH, HEe COEXHHIETD
Ch 9THMS MOMEHTOMT HEEAEOro Abficreis, xoEmMB coBepmaerTcd mepe-
XOAB HIpaBa COGCTBEBHOCTH OTH HPOXABNA Eb HOKYIMHEY. 38 STHMS,
Bb onpexbreEmul Tepumms, umbers mocabxosaTs Bpyuemie Eymued
Epbnocre noxynwusy. Jlonyckad, uro TaERol mepexavH He HPOHSOMIXO,
cr. 1424 7, X a. I (mo asx. 900 r.) *) mpexocrasagers HpoAaBIy

_ »TIPOCHTE 06D yHuumooceniu ondicmeumesssoomu onaro (epbnocraoro

4KTA) TO XEe JOXEHOCTHOE JBNO, KOTOpoe ceff ARTYH coBepmEi0,
OpH TOMB BB CeMujHeBHMY CpOEE, cueras oHEYl OTF AHS mOXyde-
Big agTa oTh crapmaro Horapiyca“‘. Ilo mcrewemim 8TOro Cpora
nphuoc-ruoﬁ 4RTH MOEETH OHTH ynuunwomems TOJBEO 720 cyd_t/
(raus =me in fine).

Yro =e 5710 33 sBIEBie? ,Z[nucmumwnmoam EAROr0 aETA HOA-
ZemHTs yHEITOKeHin? CaBiRE Eynas-npojaze HexBREBMOCTR? JosmBR
MH YHHYTORHTD COmaxy-sgexms sroro coxepzania? Ouesagno, BBTS,
B60 cosepmenie Eymde#f EpbmocTs Ha 9rolf craxim ed passuris, pa-
afe Bpyvenmie akTa MORYNMBEY, X0 HCTevYeHid 7-MH AHEBHATO CDOES,
HUKAKOWO YUCUAMALO Iexma, HERAEOR cBIH A18 mepexoia Npass
OTh DpOXABIAa KB NOKyNmMERY co60i He sEaMenyers. Eca# ymwaro-
EeHilo, IPHBHAHIIO HEONUCMEUMEIHOOMY, NOAIERUTD 4T0-1E60 BB
oTOMB moloxeniE ABaa, 10 me czbira-sderts, a passh TOABEO
comaxa-axms. IT0 BMEHBO W BHpazaers cr. 825 7. X w. I, ompe-
abass, wro crapmifi moTapiycs, yrocropbpaBmacs, 9T0 axms Be CO-
cTosacd, UpioGMAETH ero wz nedmvicmeumessmvims, ormbuaers o ne-
onticmeumestmocmu onaro b5 EpBnocteoli REmrd ¥ BB peecrph Epb-
pocTeuxs ABis B Bosspamaers EpbmocrBmi nmomieeR (mo nbEb
BubRis), ylepEuBas Bh NOIB3Yy EASHW OXHY TPeXPyG6IeByH AETOBY
NOMmARHY, .

Ouesagro, mosarie mexbficreETérsrocTE npswbaeno sibce me b
TOMD TEXHHYECEOMD CMHCIB, EuEo AaeTs eMy HpHECOPyieHXid, OT-
BocE ero mMemHO BB CABiEB, EoTOpas mpexcraBasers coGoli saRoH-
YeHHOE BOJCHSBABICHie, HANpABIEBHOe HA HaMBHemie mpaBooTHOmIE-
Bid, & Kb TAEOMy aETy, EoTOpuli GesycioBrO mpassabEbe HAsBATH
HEeCOCTOABIIAMCA He TOXbEO B CMHCIB caBakm speEra, BO Rake BB

*) CM. TanMb ;Re U0 H8K. 57 TI. cr. 1420 u npExo®. BB melf (mpHMbe. 2, o
oporoIxenin) B 1424; cp. b ®e aymuepa cratell Bb posAEBAmEXTD HSA., DPR 9eMD
CT. 1424 mo cymecTsy yaepxana bb caxb,
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cenucal cabagu-agra. OT0 He TOABEO HE EyNAi-UPOASXA, HO H He
OXHOCTOpOHHEe BOIeWsHIBICHie, BIemymee 8a coGof kakis-im6o wopm-
ANYecKis nocxrbACTBig; 5T0 NpexBApETEIbHAS CEPHOTYDHAS OHEpANid,
RANUCARDOKGR  3A10MOGKE OoKYMexma, YAOCTOBBpaOmMAro nocrynaesie
Bh E8sHy NOMAEES, B Bh NMBUIBHOMD CMHCHB, 10 mcredeHis 7-mm-
AHEBHATO CPOER, He BIeEymaro sa cofolt muEaxaxs mocrbacrsiit. Yea-
saHHAS BRme cT. 825 B HAYANb TAK'D H HASHBAETH 10000HY10 NPOOAVICY
wecocmosswelica; HO TYTh Xe, Aalblle, NPAYECIZETH B8ETH EB #e-
Onticmoumessnvins, X0Td mnoBarie HepblicTBETEILROCTE B § HACH He-
pBxgo mmbers cosepmemHO mpaBnibEOe OpEMBHeHie %3 COMAKAMS
3a%0MNeHHOIME B TIO TOMY BAH ADYroMy OCHOBABiK He HDOASBOASIIUMS
msubuenifi, Ba EoTOpHsS 0BB BaupaBieBH, Hed(eKTHBHHMS.

To me, uro pbcT. 825 HAXOAEMS A14 Kymiaxs Bpbmocreft, cr. 909
(asx. H7 r. u mocaba.) DOCTAROBAZETH AAd HECOCTOSBINAXCH S3AEMHHXB
IECeMB, ROTOPHS, 09€BEABO 88 Mecocmoasuievicn saemBoli cabagofi me
BpYYeHH EpejrTopy. J10 onaTh He HexblcreaTelbHHR 8aeNH, & S3EMB
Becocrogsmifica.

CrpeOTYpEYIO Omepamil, JOEyMeHTS, paBbme 9BMB 0HB ycubis,
Bb 7-Mn JHeBHHA CDOET, DOCIyEUTH CTyHEBBI0 HAH OpyrieMb o6pa-
soaBis cxBbiEM RynAu-DpOJAEE, NpPHSHAETL HECOCTOABMHEMCH TO
ROIRHOCTHOE JWNO, KOTOpPOE SArOTOBEIO BTOTH AORYMEBTH. Y BHITO-

@EecHie AKTA 70 UCMENeNiU IMOW CPoxa MOEeTh ONTh HpPOMSBEAEHO
He mHAYe, EAKH OO CYIY.

Jaa oGossaueBig ciBioET Becocrogsmuxcd, Be mMBiomaxs Bcero
cocraBa CrBiEE, & OAHy JAPMb ed BHEHMOCTh, He BOJEHSEABIE-
Hie, & TOABEO AOEyMeBTH, BEBmMEHOCTS oOmepanmim, une apparence,

' BBOAJHNE CHCTeMH SHAITH 0Co6mit Tepmums. Tagoh TepMEns ompe-
Abanaca Bo ¢paBnyscrolf pucHpyAeHNid, XOT4 OHB He eCTh Jerarb-
Buft. Hecocroasmifica arTs He ects Bexbiicrsurexsuutt, Bn BB cMHCTB
BHITOReCTBA, HE BB cMHCIB onposepzmmocra (nullité m annulabilité
HIE Tescission). D10 acte non avenu, inexistant *). U rars, GpaEs-

*) Meau% $paBny3CEAME NEBHIBCTAMH Goxbmoe pasinsie mabmit no sompocy
0 xocromECTSt 3TOrO y'eHis m o0 kpyrd npumbrenia mounaria acte inexistant. Jroro
Tepuuua BBTH BE BB crapoli lopucupyxesmin, rn Bb Code civ.; ero nponcxompenie .
BoBoe. HbkoTOpHe nmAcaTein cBASHBADTS 06pasoBamie aTOro TepMHAA Cb 3aMb-
waBieMs, EOTOpoe cXBiars nepBuft KoBCYAH O Boupocy o 6pakh. ,Hespss cubwm-
BaTh 6paka HeCymecTsymoinaro, ¢ 6paKoMs, KOTOpHH MoZEeTs GHTh NpH3HARD Bexbil-
cTBATeNEBHND. Bpaga HETH BoBCe, KEOTAR %433 AXM06> 6udN0, 9TO EeHMHARA OTBE-
uala 0a, TOTX& EAKD 088 CKA33d wNnmms; HO cochMb OyAeTs Apyroe xbio, ecam
xegmuna orpbraza ablcrenTessEo da, HO 9TOTH OTBBTH OHAB Yy Bed BHHYEAEHD
HACRYieMB,—TOYAa 6pak® ecTh, HO OB'b A0XEEHD ONTH ABHYJAHPOBARD, NpPHBHAHD
BexbiicrsaTeasHEMs. Tpaxunin sroro passudenis uoajepm&usara-je so Gpasmyscs.
WOpHCOpYAEHNiH, NOXD AbMeNEHMT 6yATO BiiAHieMB, Oco6enHO Zachariae, moxaep-
&asaxn_ocofenno Laurent, Demolombe, Aubry et Rau (yrasas. Bers y Planiol,
Traité II n° 333 npumba.; cp. To me y Baudry Lacantinerie, Précis I n° 496).



— 888 —

o0pays, cosepmeHEHE Me®Ay JEOAME ORHOrO noia, @xE OpaEs-06-
paas (solennité), sa cosepmenie Eoero He GHIO cousacia Gpasyma-
rocd, cocrasaderh mariage inexistant, non avenu, xxg ymmYTOReHia
BROEr0 He HYEBO NpHsHAHIA ero HexbiicreETersHOCTE CYAOMS, B6O
OHD H HESABHCHMO OTH STOr0 NMPHESHAETCH HECYmeECTBYOMEME. 3TOTH
®e BHAD Gescuaid caBaors mwBers mBero m pas apyrmxs Becocross-
mMPXCd, BeAOBEPMEHHHXS, Bb CMHCIH HAIHYHOCTE He0GXOZHMArO Xisd
#xb 00pasoBamis cocraea, CABIOED, EAED MM BTO yEe YEASR)d BROTE
Ha oOpasmax® Eymdeli kEpBmocTE H SAEMHArO IECHMA, [TPRSHABSE-
uuxb BexbilcrerTessHEME, X0T® BXB Owio 6w BBpEbe massaThL Ne-
cocmonswuMuca, BesaEOBICHARME, unfertige, unvollkommene Rechts-
geschifte, negotium inexistens, acte inexistant msm non avenu.

Tagas-®e Herogsocrs TepMmnoAorim Bcrphuaercs eme ® BB ApY-
roMs opumbaedia, EOrAa weOmUCmeumMessHviMs HASHBAKTH BOACHSH-
gpienie, KOTOParo 9PeETH MOCTABIEHS Bh 3aABHECAMOCTH OTH GyAyHIAro
HeuspBcrEaro coGuris, wyZxaro cocraBy crbikm H BacrynieHie Eo-
TOpAro He BABHCHTD OTH BOAM YYacTHEEOBE ciBiku. IJro ectv 70,

EaBa 11 Bosmoz&RO corzacutsca ¢ MabHieus, uto pasxngenie aparomecTsa (nullité
de plein droit) u inexistence, actes non existants, paznmee. Hoxbs Hecymecrsym-
meMHE e cibayers pasywbrs TaEMxB cABXOEB, EOTOPHXD HHETO HE COBEPIIAI;
MH pasymtemw 31Bch Be daxmuvecrxoe BecymecrsoBaHie cibikw, & XHmB oTCYyT-
creie Bb cAbirb cymecrBesuaro 1xa ea o6pasosania cOCTasa, YTO, OXBAEO, MOK!
ve mbmarp e mmbrh BHAEMocTh, BRBwBie npEsHAEE Bacroameli cabigu. Mxs
ab1s Bax0o0BOCTH NpPE3BABATH BHYTORBEMH, HO0 ond 63 20puduvecKomMs Cuvican
4e CymecTBYOTH B 6ess TAEOTo aEKTa IpHCAHENIH. Bh Macch ciysaess sacTymaers,
0XR&KQ, BEOGXOIHMOCTh TAK™ HWAH HHAYE YCTPABHTD R CAMY10 GUIUMOCMS
EOTOpas cuoco6HA BIiATH HACTOABEO Xe BPeAnO, KaRh ofpamenie Hcnopdensofll Mo-
HeTH b5 crpadd. Buuamefiap, Eexas 0o6pasHO UPOBECTH rPaBHNY KPHIHYIECEOR
cAbIER BopMAXBHAIO COCTaBA B BHUTOZHOR ymogobxders nociBEEID GesihixaBe
souy Thay (Korper ohne Seele, Lehrb. I, crp. 361 npautu. 2). Jis cabien #sBa-
uyaia BeuMboweR HeofxogHMAro cocraba HEMENE. A3HED 3HAETh BHpasHTeXbHHH
repuuEs—unfertiges Rechtsgeschift, sro cropbe coorsbrersyers momatim mexo-
pa3saBmaroca mioxa. Kosakb gymMaers, 9to cibika muuToHas mMEert amaiorim
¢b nouaTiens noxymenis. Jeoarapis npasuisno saMbuaers (Allgem. Theil, crp. 428),
970 cABIES BEYTOZKHAA IPEACTABIACTD IAKONYEHHNI COCMASS, BE BISRYiA mogeMy-
xa6o 3deKTa, Ba EOTOPHA cabika pascumrama; ee moceMy Bbpube cpaBEHBBATH CB
noBATieM> OE3HAEABAHBAIO mpectymaaro Abamia, Eagosa BAOp., EPAKS MEXRY
CynpyraMm, ecxs Boofme comocTaBXegie HOHATIA yroaoBH. HpPaBA Ch NEBBEIGBEIMH
MoEeTh OuTh noxesso. Ha cpassenie ¢t moEymeRieMs BanpamuBaercs ckophe das
nicht vollendete Rechtsgeschiift, opn vems npumbps, ssarufl BEme, 6paEa, 3agI0-
qeHnaro cb mepeoxtTaMb 8h abBHYbe miathe oHomeR JleoHrapas COIRZEAETE CB
nokymesnieus mit einem untauglichen Mittel (c» weroxBEMI cpeACTBaMH, 0O TeND
Jeonrapah NHCAXH B BEAAY'L YAyImeHia Tepmmsosorin I'pamx. Yiox. Bb pass.
A&ypaaiaxb H Teuepb noeTopders sb Allgem. Theil, crp. 424, 425, vpEubu.).—
‘bponpiaTia, sanpaBIGUHNS NpOTHEH cAbI0EDL HEsaKOHYeHBHXT, HO EMBOMEXS
BHAAMOCTh CABAEM, €A HapyRmHe NpHSHAEH. UNe apparence, scero ame 6yXyrs
HOCHTh He IpHAimYeckif, & mosmnedcki xapakreps, 10X06BO HSHLATID #3B O6pa-
menis ucuopsennol monern.—Toumoe pazamsenie cabigm wmyroxmofl Bt Texmm-
9eCEOMD CMECIB, 0 9eMb nosxe, negotiun nullum, B cxbigu HecymecTsymmed,
Ab CMHCIB HesaxoEYeWHOCTH, IpH HAJHYBOCTH BAPYRHHXTS OPHSHAKOBH CYMeECTBO-
paBifa, negotium inexistens, necowsbsEO mOlE3BO XXIA mpenESAPOBABHA TEPNHHO-
IOTMiE BB 3TOMB TPYAHOMB yuemim. .
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9T0 ME HASHBAEMD YCA06HOU COMAKOMW, ROCAS YCIOBie eCTh pesolro-
raBEoe. HaTypaismo, ecam Taxoe yciosie HACTymaTh, T0 cibara mo-
Tepaers ceolf sPexrs. Ho mpaBHABHO 2R PASCMATDHBATH TAEYHD JCIOB-
HYO, Cb PesONIOTHBHHMT 9(pexToMD ycIOBid, crbiky, xags HeaBf-
CTBHTEABHYI0, BH BEEY TOrO, 9TO OBa YTPAYHBAETH, OPH HACTyNae-
Hi# paspbmawmaro coburis, ceolt sdpexts?—Orebrs He BosGy=:-
xaers comnbniit. Tasas ycaoseas cabaga BB camons xbab morepaaa
csofi 9(eETH, HO S5TO DPOESOMAO BT CHIY COAEPEAMATOCA Bb e
cocraph ycaoeia. Oma morepsaa BeETs 7008 OnticmeieMs uMeNKo
Mmoo ycaoeia, craio GuTh, npasHATs ee HexbiicrsaressHol Guio OR
omrGoyauMs. Ona snoanh abficreHTessEa, H BB CHIy BTOIO pesyab-
TaTH ed GyAeTh He NOAOBETE BN, a OTpENATEABHHH, T.-e. Ne-
Hacmynaenie BOSMOEHHXD, IPH RHOMB HCXOAB cofmria, cocraBigo-
MAro ycxoBie, nocandomeid Goseussacsesia. Tarok sderrs crbarm
CIPaBeiJBBO MOXHO HASBATH Camoynuumodceniems, Selbstvernichtung,
coaepmamarocs Bh Hefl BoAershapleHis, cTalo OHTb AKTOMB A6MO-
HOMNOIME, COBEDINEBHO OTIHYHHMD IO CAMONY CymECTBY OTH HHYTO-
mecrsa cXBbirm, EOTOpPAro BOBce HE NHPeAyCMATPABAAS H He XOThBIB
cy0serTs cibaxE ® EOTOpoe BACTynaeTs Do TpeGoOBaHIK SaHHTEpeco-
BAHHATO HIH B CHIy 83aEOHAa onpexbrewmiems cyaa.

8 59.

Buan venxbllcrseTexsnocTd.—JaTaucEad Tpaxdnis ¥ HOBHA cucreMH.— IomHTRR
CBeCTH Bce yueHie Kb oOmuMt mprenunaMt. — I. HeabAcraaressmocts aGeoxsor-
Had.—Cr. 88 IIpoerra.—Orsomenie crr. 88 ¥ 64 Ip. ks 138 Hbw. I'p. Yiox.—
Cocrast upecrynraro absusig 8s cr. 64 Ip.— loompHTeNsRAR AXA POCTOBIIHMYIE-
cTBa Qopuysa.— O6sesrusaufl Eputepif x1a ounpexbresia npmemaroBs cabism
nporesBOR x06puMB HpaBaMh.—OO6mis xapagTepEHA WPHAHYECEIS UYepTH HEYTO-
zectBa mwpuarieckoll catiem aGcoxworsaro.—II. Hextficrenrersnocts oraocH-
Tesbnad.— XapakTepENA YepTy.— MeTolH HEBAJEARLIE.

Jaa xaxcebiimaro yuemis o mexbicrearesbmocTs wpEARIECEOR
cxBIER MH GyAens OpaTh, B pesyIbTaTh CXBIAHHATO HANE AHAXHSA,
TOABEO TOTH EPyrd> CXBIOKS, EOTODHY gBIdeTcd 3aROBYCHHWMS MO
CBOCMY COCTaBY @ KOHXD CTODOHH He OCIOEHEIR sapanbe camm
oBenTyaIbHOl moTepell WX HpEAHYECEAr0 BdexTs OpH HACTyHIeHiE
BspberEnx® coburtilf, xors EBTH commbmift, yro m ycioeHa:s cabika
MOZeTH OKasaThcd HexbicrBHTeNsHOM HESABACHMO OTH STOrO OCAOH-
HeBis; HO B TaROMB cxyiad k3 cabagl ycaosmo EmBlOTH GRTs
npaubeenu o6mis ocEOBM mEBaIEAANiE CABAOES.

Bs sraxs rpamenaxs Mu mubems ss O6mel wacre pascmorphre
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TOXbEO 00mis, x1g J0OnXD cABIORS, He CBABABHEXD Ch 0COGeH-
HOCTAMH  TOr0 WAH JPYroro N@BHABHATO RHCTHTYTS, OPHETOAHEA OC-
HOBH yuemia 0 mepBiicTsutesbmocrs opugmveckoft cxbixm. Oro co-
CTaB1geTs T0, 9T0 (pABIysCKie MUBHIWCTH HASHBAIOTE la théorie des
nullités. Taroe ofmee yuemie 0 HexbACTBRTENILHOCTR WpaxHIeCKOR
cABIEE JaleK0 He HCYePUEBAETH TPYAHOCTER NPHEIAXHHXS KB TOMY
HAE APYroMy HHCTATYTy npoGiems Toro me yiemid. CoGerseBHO TOXBEO
Bh CB33H Cb ZXEHBNMH O0pAsaMH ROHEDETHAr0 BHCTATYTA YYeHie O
nauroxecTsh crbasam camo ssisercs xmBoft weproft ‘ero crpoemis B
A8€TT 33EKOBUCHHOCTh CAMOMY MBCTHTYTY KARD Ibaomy. Crours Bcmo-
MBHTb OCOGEHHOCTh CTpPOeHid WHCTHTYTOBD mpasa 6pavsaro B CBd-
SaHEHX'H Ch HEMA BOOPOCOBH O TPARAAHCEOMB cocroddim xbreft,
9t06n upejcraBaTh ce6b Hemcuepmaemoe OGOraTCTBO COZEpEAHIE OX-
BOro yuemia o megbicreuressmocrs Opaga. C1 cBoeoGpasmoft oEpa-
ceoff Toke yuemis o mexbiicTsETessBocTH, HEITOmecrsh, maBazEEANiE
cxBbiEm 1i8 YYACTHHEOBD €3 COBepmeHia, Aff 3-Xb JENB, AAS
BemuBaro 5fenra cABABH, AiZ IUWYHNXD pPascieToBs MemAy Camxad-
meME ed CyOBeKTAMH, gBAZeTCS BH COCTABE RHCTHTYTOBS THDOTEY-
Holt cmcreMn. Bcero sroro Goratcrea copepxawia yvemia o Hexbi-
CTBUTENbHOCTH CXBIBR BB 0COGOMT ero mpEiOEeHim K 9T0#t ofiacTH
Helbss BHDBATH HSH NBIAro cocraBa HHCTHTYTA H HSIORUTh 86-
crpastHO BB oxHOf o6meft Théorie de la nullité. Harorens, raxoBa
®e o0aacTh dBAeHil mHEBarWASHiE TecraMeHTa B> NBAOMT E BB OT-
IBIBHEXE ero 9acTAXB, b (e3YECICHBHME HIOAHCAMEH YcaoBill, mo-
cabxersifi, cmoco6es mporuBoablicTBis OEOEUATeAbHOE HBBAJIHAANIH,
OONROMY pasrpoMy arTors mocibyuelt soan b nbioums Ex® cocrash
HIH Bb YACTHOCTSXD.

Hecomnbano npaBrissERME BD CMECIE HAyIHATO MeTOAa OHIO OH,
HCXO01d OTH OOMIBHEXD dYacTHOCTe#, HCEATD OCHOBD JI8 HOCTpOEHif
nhasnaro omaro yuemia *). Tagie omuTH cB oTEMS yuemiemn xhia-
xach Bb aateparypd ¢Ppamnysceok eme Bp 18 B., phaarorca m Te-
meps; HO oxBaTs Beyrausbe apyroro. OGHEHOBEHHO NOXABIFIOMAL
Macca jeraieli, BUDBAHEHXT WSH EHBOrO COCTABS DASHEXT HHECTATY-
TOBH, NPOHSBOAATH OesmmsHemHoe Bpmeuarabmie W He AaeTs BT pe-
syarTaTh Hmvero BHyrpemHe-nhibEATO Axs BCero yuenis.. Oxmy BB
nosxabimexs DONNTOES ®TOro poAs cabiaas B OGMIBPHOMT ABY-
rousoms Tparrath Solon—La théorie sur la nullité des actes et

. ™ Ha atous Meroxb ocofenso macrameaers TasaarinBuil lxocuass ss yve-
Bin 0 upepcTasATEALCTHB, H OHH BHODOABAETH (€3CNOPHO HPEBOCXOAHO PASPAGOTRY
gacraocte. Ho 9r0 me HcEamdYaers Heo(X0JIHMOCTHE W BAEHICTE OOMHXD 00~
crpoenif,
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des conventions de tout genre en matiére civile (me pass wusja.
mocal 1835 r. ¥),

O0wap0 0CHOBY 0AR YPYNNUPOGKU PASAUNHHLS GUCOES HEONULOMEU-
mesvnoomu cabaoss GepyTs B3 NATABCKOH TPAABIiE B CBOA4TD BCE
BX'D pasHOOGpasie 3 Oeyms 14a8HLIMG Mmumams, Boropue onpeirbiu-
JEch cobcreEEO B3 mOSARBAMYH 910Xy DPASBHTIA PEMCEATO IpABA,
Bh 500Xy AyAlHSMa CTpOeHis CECTeMH HBCTHTYTOBS IMBHALHATO H
mperopcearo mnpaea. I[lepBoEaYaibHO, BB YCIOBLAX'D KEUPUMCKGIO
dopmasusma, roenopersa b mpomecchB B B cabBiraxnp legis actio-
num ¥ B> HAMB NpEHAPOBIEHEHXB Verba legitima, sferrs cabirm
HiH ONXS BeCh HAJHIO, WAE ero, mo cpoficrBy QopMaILENXD pPek-
BHSATORS 3aEOHOMBpHOE phum, ipso jure Bosce He GHA0 B OuTH HE
morzo. PasHoo6pasie MeTOA0B® B c¢mOCOGOBH amEyasnim cABIRW
CTAXO Ba OdYepexb B OPABTHES immb B yCIOBiaXT® passETia Popmy-
ARPHAL0 MpOYecca B BOBAro cmoco6a (GopMyiEpoBaTh TpeGoBaBi M
cabire mpE moMomu Goake ceoGoinux® wbMb verba legitima dgop-
MY15, TAKS HASHBAEMNXB verba concepta. Huvromecrso cabirm, ma-
CTynabmee Caiof JeraibHo# HODMH, ipso jure, morao B® HOBHXD
yCEOBisXB mpeTopcEofl OpHECARENiE, OHTh BH3BAHO coxbficrsiems mpe-
TOpA, CHAYSIA NyTEMb DECTPROPAEBAPEENMT (cognitio extraordinaria)
gpess in integrum restitutio, HAm CO BpeMeBeMT NPHE NOMONIIHE
BBeAeRia BB ¢QopMysy TaEREXB Bospamemifi, exceptiones, orpBrumga,
EOTOPHA, He YHHYTOEAS BH OCHOBD NEBAMALHATO HCEA, HCEIOIANH
JBIIb BOSMOEHOCTh EKOHZEMHAINiE OTBBTYEES.

B3 oTex® HOBHXT yCa0BiaXH WpEABIECEAd CABAES H OCHOBAHHO®
Ha Helt mpurssamie Morza yrpaumsath cBofi S(eETE, CTATH HeoMii-
cmeumeasnod He ipsO jure TOIBEO, HO HA DAXY Ch STAMG eme W
n0 wnuwtamuen SAHETEPecOBAHHATO, mpa coxbficrsin nperopa, ope
exceptionis. Tarnus o0pasoMT, HA pAAy Ch AByM& cmoco6ama yEph- -
maaTh cEay cabioks, ompexbamimce BB KaaccHYeckoR cmcremd m aBa
cooco6a HXD HHBANMAEDOBATH, NEBHABHEE B mpetopcrif.

Yxme y mbroropuxs ¢pasnmysceexs nusmaacrors X VIII pBra
JOCTATOYHO ACHO cosHaeTca o0mifi cMucas 9Tofi ABOHCTBEHEOCTE BB
yiesin o BexbficreEremsmocTE IopEiuueckoi cabazn. Ecam memo-
CpPeACTBEHHO JATHNCEAS Tpajnmig He Moria Bafith ce6b wmpawbmenia
P YCHOBiSXB EHOTO HECTOPHIECEAr0 mpomeccd 006pasoBadid HAMAX'D
CHCTeND, 9BMT BH HCTOpiE PBMCEATO HpaBa, BB HANIBMT YIeHiIMB
o serbitcrearessHOoCTH CABIOET, TO BCe e H y HACH HaGaoaaercd
T8 EE NPUNUUNIGIHAA O0B0UCMBEHHOCD O0CHO8S IM0w0 Yuenin. Jlas
JATEHCKAr0 mpaBa 9Ta ABofcTBeBHOCTh XxaBala BmOJHB Z@Bylo HCTO-

———

*) Ho-pycck# ma 3ty Temy ofimnpHoe COSHH. I. Pacrepaesa.
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pBiecRyl0 ocBoBy BB cocrarh mbiaro yuemis o mexbRicrsmrexsHocrs,
COCTABISBIIATO AGCTPAENiO €CIH He OTH XETAIbHATO HsydeHis oTxbib-
HHXT HHCTHTYTOBEL, TO BO BCSEOMB ciyuaB alerpasmivo ors smosnd
ZHSHEHHATO MPOTHBONOIOEEBid JBYXD HCTOPHICCEH DASBHBIIHXCE
cacreMs. Bn cospemennofi mpasteb sTR xe zBoficTBesHOCTH Ompe-
2BI3XACH UACTHIO MOAD NpIMEMB BYiSHieMT IATHHCEHXT Npejanif.
Ho ®m x1a EHamEx® CHECTEMS OHA He NpEACTaBAgAach TBME-a800
HPOBSBOABBNMS, He COOTBBTCTBYIOMEME CTpoemild Hamuax® cxBIoE:,
HAMAXDh HHCTHTYTOBS TPAKAAHCEATO NPABA H HAMHXD IPONECCYAXh-
HHXD c10c000BD OrpamiATh HENPREOCHOBEHHOCTb NHBHILHNXT BODNE
# HBTEPECOBb COYYACTHAROBH COBepmeris MOpAXHIECEEXS CABAOK:.
Kags s nomaTin mpaBa rpamAaHCEATO BOOOmE, TARD H BB CTpOeHiN
oTABIbHNXS er0 RHCTHTYTOBD JerK0 DPASAHYATh H& PIAY Cb HHTEpE-
CAMR BHXHBHAYAAASMA H HETEPSCH CONiaibHHe, Oofmie, EOTOpHe Ha-
XOASTH COTJACOBAHI@ HIH NpEMEpeRie BH OPHEABYCCRHXT HOPMAXD
HAMAXS NEeasbHEXB cucrens *). Ilpm sroft xsoBcrsemmocTr cocTans
HOPMB Ierk0 yacaats ce6B u ompepBrsTs ofmyo ocwoBy B X1
Toli ABOHCTBEHHOCTH, KOTOpas OGHADyZHEBAeTCS BH BPOMT Y9emis N
s5 Hamel masmincraxB, coschbus me wympolt Ayardsma, CBE3AREAINO
H Y HaCh OPAMO Ch ThME Xe Heo6XOANMHMH SIeMeHTAMH, EOTOPHME
onpexbagerca, pb TBX® BAM HENXD COYETAHISXD, XDSHEHHAE NPHPOIA
A08r0 TPaE1ANCEAT0 HBCTATYTA.

Y d’Argentré zerro pasimuuTh Ty BAe, 9T0 He BCh DmpRUEE
gam ocHOBamia (cansae) DOPA®AANTL OZBEAROBoe Abficreie BB BO-
npock o muuromecTl cxBrors. CymecrsyoTs MemAy HHME TAKif,
ROTOpHS 0O0pamaoTs cxBaRy cawa no ce6b (ipsum actum per se
afficiunt), ex publicis causis. Jias Huxs Be Tpebyerca ocotaro
xbHcreia mampasieEBar0o Ba ymadromemie (rescissio), u6o camoe me-
cobawieBie 3aKoHA, BOpMH, ABiaers BX® mEuroxBEME. Ho ecrs »
ADYroro poxs HHYTOZECTSA, KOTODHS DASCIATAHN HS OPHYEEH X
HETepeCH MPUBATHEE, quae privatas causas et interesse respiciant**).

Tpyiso He ySHATH B> STOM® NIDOTHBYIOCTABACHIX ABYXS BUAOBD
BepblicTBATeIbHOCTH 8BAIOriA CH YEASAEHHIMD BHmE DASIHYIENMD HE-
yromecrss cqbiga ipso jure m ope exceptionis, mes KOHXB OXHO
macrynaers abficriems camoft BOpMW, ipso jure, asmomamuvecky,
EAES BHpAsaics o6passo ¢pamnyscrit mesmaEcTs, Apyroe Tpeyers
HEBI[IATHBH CO CTOPOBH SANHTEPECOBAHHATO **¥),

*) Cu. BHIUe.

*¥) Cu. Planiol Traité I-f 331, rxh untaTess Bafgers pAX®H HATEpPECHHXD
IHTEPATYPHNXD AABBHXD B YEAsaH. TeEcrh d’Argentré wb mp. 1 kKb YEas. BOuepy.

***) dpannysckie HCTOPHEM PACEPHBAITH OCHOBY 8TOTO NPOTHBYNOIOEKEHia Be
BE PHMCEOMD TOXbEO mpabh, HO ¥ Bb droit coutumier, fora mHTH comabsis, ur0
pa3paGoTEa 3TOFO HCTOYHEEA He GHIa cBOGOXEHA OTH biiAnis xaTHHCEO# TexHAEN.
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D’Argentré cBopRT® 5T0 HPOTHBYNOXOZEHie KB Pasinvil0 BHTe-
pecoBs H NpaBh NyGIMYHHXT H YACTHHXS; MM cefi9aCh BepHEMCH KD
8TOMY BOHpOCY. ,

Kags y ¢pammysceexs, TaEs y BEMengaxT WEBEIECTOB: BB
OCHOBy IpYNIBPOBEE BRXOBH HexB#CTBATEALHOCTE CABIOKD MOJAramT:
e BHED 000 novamie wunmoorcecmsn uan megbitersaresssocra cxbaky,
Nichtigkeit wan Unwirsamkeit, zoropomy zawrs o6mikt cuucas pe-
syabTaTa mporeoxbiicreid opaiusecsoMy sderry caBarm, cb pacuire-
BeHieNs ero, OABARO, 20 MEMOOY, KOMOPHMs manol sgexms moxcems
6vmv docmuraems HA AB& BHAS BUYTOXECTBS, KOTOpPHe BuoZEB Co-
orebrerByors QpanmysckoMy abaenmio nullité ma nullité de plein
droit ® nullité, Bususaemoll ucKoMB, aclion en nullité wim en
rescission, T.-e: coGcrsesEEO annulabilité.

Casmesz 35 IV 7. csoelt System (§§ 202, 203), nocraszas B3
ocaoBy pbienmis BuzoB® HexbficrBETeabBOCTE TOZe BHOARB ERSHERHOE
npoTEBYHOXOXeBie moBaTi#k crbaka wumoomm‘ ein nichtiges Rechts-
geschaft, Nichtigkeit, u BexblicreaTeanHofl BB CEAy NpPeABIBICBHAIO
IpoTEBT Hes CHOPA AW Onposepmenis, Anfechtung, 0TEYAR, 0O NOYABY
Casugss, Bnoand npasusmifica anad repusss Anfechtbarkeit, ocna-
paaemocts cxbagm, ein anfechtbares Rechtsgeschift, onposepmumas
cabiga. Uyrse RWSHOHBOCTE STOIO NOHATIS H STAXS BHAOBH HRYTO-
Xecrsd CALIEE 113 COBpEMEBHATO IPABR, EAKG B XAd JATHHCEAIO,
Bosiepxaro CaBaBbE OTH AeTaibHOM paspaGOTRE yueHis, OTOPBAHHALO
OTH COCTABA OTABABHHX'D XHBHXD HHECTATYTOBD BB o0mefi vacrn
cucTeMu; ® ero ofmee ydYeHie 0 BepBiCTBRTEALHOCTH WpPRAEIECKON
c1bARE BRIJIO HBH-IOAB €ro mepa XOTd KPATEENT, HO BHPAKAWMEMD
XapaETePHHS H OPHIOEHUMEA Kb A0OuUMT cABARSMB OpEAdYECEH CY-
MeCcTseHHNS Dasinvyenid BHAOBS BO3MOBHOH nXD BepblicreutesbBocTH
(Unwirksamkeit, Ungultigkeit). _

Bunamefizs zepx&urca cobeTBeHHO THXE Xe Hauaas, coobmas nb-
aoMy yvenio EBcroasE0 Goabe cxozacrmaecroe oSmee oGocHosamie *).

*) duxocopcku BacTpoeBHAA HbMeNEad MHCIH NNTAIACH LATH ITOMY HPOTHBY-
N030EeBiD NOCTOAUAYD OCHOBY, OTpbmaAcs 0TS ABXeBifl HCTOPRIECEArO MOPALKA.
Toraa Tepumay ipso jure Haxoawam coorwbrereyomili ss Unwirksamkeit an sich,
abcoawTHofl, KoTOpoft mpoTHBYNOIaraiacs mexbAcTBATENHOCTH OTHOCHTEAbHAA (nul-
lité relative y ¢pannysoss), 1gc.lmuexmaﬂ TpeGoBamiens HEBaIRAaNin cABAKH co
CTOPORH 3aHuTepecosanuard. By aTofk maeb wuumooxecmsea conaxu an sich crpu-
BaeTcA npussaHie HEEOTOPHXD BhYHOBEH3MBEBHXB 0CHOBD NpaBa, OTpEmEHHBHXD
OTh Kagoit 6u TO EM GHi0 ncropuveckod cucrems. He npanumaa, oxpako, rano-
TeBH CYNECTBOBAHiA TaKO( BemaMbmro-pasyMHOR! ocCHOBH mpass, Bb XyXB npasa
eCTeCTBEHHAT0, rOCNOACTBYRMAA AOETPHRA Be HAXOAHIA IpaKTHIeckar0 mpEMb-
Hemin pxa 3Toff EaTeropim BEXOB®L REuTOXecTBa cibirkm an sich, H cb atAmD
BuBerh Kpexuth EOHCTPYENIN oKasaica moxopsaHauMb (Leonbard, Der Irrthum,
crp. 503. Baagmefias-Kunns I crp. 275 (§ 70), Taus &e, cTp. 360\—365 n upembuan.).
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Ecaas B3 0CHOBY pasinvid MeTOAOBD HWHBAIEAANIH CABIEE moxo-
XeHO pA3luvie HBTEPECOBs B UpaPh UYGINYAHXD B JACTHNXS (CN.
Bume), 10 BETH commBmis, 9ro mpexycraseTs & priori mocrosmayw
PASTPAHEYHTEAbBYH JXHHI0 Xi3 J000f cacreMu mpasa — xbio me-
BOSMOXHOE. JTO BONPOCH HCTOPHYECKOR MHSHE H NOZORUTEIHHEIS
cacrems *). Ks mmrepecawms nepepoft rareropim mecomaBEHEO mabuTs
6uTh OTHeCeHH He TOXbRO HHTEPECH, EKACAWMiecs FOCYARDPCTBA, B0
H& pIAy Chb HEUME MHONO@ B3H OOIACTH HHTEDECOBD COMIAJbHHXE,
dcnopBaENXB, YACTOTH Bpaeoss. Crpoemie HOpME, BALpABIEHHEIT
BB OTPAXACHID STHXH HHTEPECOBS, €CTh OGHNEHOBEHHO HMIIEPATHBEOS
uae wpors6arassoe. Osf OrpazZiaTCS HESABHCEMO OTH BHRIATHEM
Y4CTHATO XIS, SaBHTepecoBaHHAro, ex officio, xors mbrs muver
OPRHNENIAIbEO HEBOSMOBHAI® B xad vacrHol maaniateen. Hopam,
OTpARAAIMis DpuBATHNE HHTepecH, HMBoTs> BB Macch caysaem

' AMCHOSETEBHHH XApaAETepd, DPACBOHBAITS 3AHHTEPECOBAHHOMY HEE-

niaTaBy npornnomkﬁc'yia sperry cabizm, yrpomamwmel ero mHTe-
pecams, cs nBasio es wasasmpania. 065 HETEHCABHOCTE 9TOf HHBS-
Jaganie Mu Gyxems EMBTh cayvalt rosopars Bmocxbacrim.

Bcemy yuemilo cy®geEo 6wio oueBh OX@BATHCE BB mOCKBxEee
Aecatarbrie BB BEAY BHPAGOTEH DpOeRTA HBMeNEaro rpamzaHcEan
yaomenid B sarbus EpETEYecROR paspaGoTEm ero AAd BTOPOrO WTeHis,
OOAYYHBINATO SAKOHOAATEILBYI caHENiO B85 1896 r. Bs sron
AHTEPATYPHOMD H S8AKOHOJATEJHHOMS ABEZEeHi® omperBamiacs Hacros-
TeabHAd BAEHOCTh 6oxbe ToWHOR TepMEHOAOTIH, O YeMB ME rOBOPRIN
BHIeE, B CBb Apyro#t croposn, HEOOXOAEMOCTb COOGIHTH CIOCOGaNs
BEBAXBAANIE CABAORE, B mpakrHueckaxD NBiaxD, Gosvwe sewooms
U NPUMBHUWIMEASHOCU 65 CMHICAT MEMOOG OCYULLCMBACHIR, Te10
dMEeHHO HMEeTHh AOCTHrHYTH HOBOE TFEePMAHCEOe YIOmemie.

Idro oxmsiemie yuemisa o HexbiicremreasHocra cxbiEm oTpass-
Joch 09eHb BHMOAHO He TOAbEO BB Hbmenmkof, HO ® BO (ppammys-
ceoft amreparypB, raB ocoGesmo npod. Saleilles ¢ Gossmo#t Tms-
TeAbHOCTHE npocibians Bh yEasamHOMS Bume coumsemim (Déclars-
tion) Bce aBEEemie BOOPOCA H YACTHIO AAEe CONOCTABHAT PESyJbTaTsl
abuenrofi m ¢pasnysckot 10xTpEEN BD mpEmBEeHia ¥ npasrTEsh.

Uro Eacaercd OTEYeCTBEHHArO0 SAKOHOAATEINHCTBA H JATEPATYPH,
TO TeXHAIeCEAd paspaGoTEa obwaro Yewis o HexbicreareanHOCTE
cibaga ropaszo ceyiEbe uacrEAr0 DpEHJOEeHIS PASHHXB CXOCOGOES

*) Montesquieu Lettres persanes t. I lettre XII rosopurs ... l'intérét des
particuliers se trouve toujours dans l'intérét commun® m t. Il fottre XCIV ,on
dirait qu'il y a deux justices différentes, ’une qui régle les affaires des particuliers,
qui régne dans le droit civil, 'autre... qui tyrannise dans le droit public: commes
le droit public n’était pas lui méme un droit civil“.
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HEBAXEAANiE BT OTABAbENMT BEAAMD cAbioss. B1 amreparyph Mu
¥wBeMs XypHAILEHS CPaThH, HecoMnBEHO mpaRTRveck IMBEERZ, B
EpaTgis yEasanida Ha BuAu BeabRcrsareasmocrr ciBioks TO BB 006-
mell vwacTm yIe6HEEQRD H EYpCOBS, TO B CBASH CH OOMEMT yde-
Hiems, 005 00S3ATEASCTBAXD H3B AOTOBODOBH *), BCe Cb THMT e
NpoTEBYNOXOZeHieMs cABIoED HepblicrBATEILHHXS iPSO jure # TOXBEO
OCDAPRBAEMEXT, EOTOpoe GHIO YEASAHO BHIIE.

Hact He yAuBETH, EOHEYHO, 9TO STH OCHOBH EJACCE(HEERANiN
cxa00 COriacosaEH Cb ABHCTBYOI{EMT 88KOHOAATEABCTBOMB, KOTOpOE,
B CBOW OvYepeAb, He SHAETH NOCTOSHHHXT BAYIHHXD Tpaiunili &
OpeCTABISETS TepPMHHOAOrID eme MeABe BHiepEammyl, YBME 8a-
nafEHe KoAeECH. Bume wu supbra, uro HepxbficrBuTeAbHRMA HASH-
Balorca cabirs HecocrosBmiscd, KOTOpHS DO-IATHHE GYAYTH COCTA-
B1aTh negotium inexistens, inane, y mbunmess unfertige Rechts-
geschifte. Xors mBeramm £CHO pasimueHie CMHCIA HUNMONCECMON
u Heonvcmewmeswwoomu Ccibiga, HO BB o0meMb TOTH M Apyrolt
TePpMEHD yHOTpeGasloTcs A0BOABHO Gespaszmyno. Hraws, cr. 1529
7. X u. I npassaers Bb pagh cayuaers (m0AF0rH, JIBXOEMCTBO, BPEXH
rocyapcreesnolt xassB, pacropxzenie 6paka, DpacBoeHie MPaBh COCTO-
2Hi%) KOTOBOPE HEOBUCMEUWMEANLIMG B 00ISATEIBCTBO HUYMONCHOMNG BB
BEzb 00maro moxomemia aas Bebxs cabioks (10rosopEaro xapak-
tepa). Ho, 8a cEMB, A35 OTABIBHHXT AOrOBOPOBB: 83€MT IOYHTAETCH
HUNMONCHOIMS, €eCIE N0 cyAe6BoMy pascmorpbmi maBizemo Oyxers,
970 OH® OespeBexBull, mozi0mEEE BO Bpel> ROHRypeéa, HPOHSO-
meas mo urpB w cybians Aag urpw b BhioMa O TOMT 3aEMOAABHR
(cr. 2014). Oapako, cr. 2019 o ToMs =e safins mo mrpb roso-
PHETD y&Ee EARED O Heonucmsumesswoms, NOBIOpAd TO ®e ycaosie pb-
AOMA O TOMB CO CTOPOHH 3aUMOJABOA. 3apbmauie, He mpeACTaBiIeH-
Hoe kb #BkB @AM yrsepEAemio 'TDE3EAETCHE HEOMUCMEUMEIIHUIME
(cr. 1063) u wusmoxcnoms (1066), ope 9eMs> HEITOZECTBO 3aBB-
maHid BB 9TOMT c1y9al mcrmbisercd, ecim samATepeCcOBAHENH J0EA-
®eTh HAIMYHOCTb OCHOBAHIM OECKYIbEHDYOMEXD HPOCPOYRY. OTHXD
06pasmos® XOCTATOYHO, 9T06H yOBAuTbCE BH BeHagemHOCTE Hamed
repumrozoria **).

*) Bep6iosckift, Hcauenro (cu. Hnxonors, I'pamiaBckoe mpaBo, yEasaTeib
AHTEPATYPH, cTp. 21), ofmupuoe, ¢b Aeralams, couns. I. PacrepseBa Heabficran-
TeXbHOCTH pARAUIECEUXD cABIOKL MO pyccEomy mpasy 1901 r.

**) Mu He EacaeMcA 3xbch noka pasEoolpasia, secbMa o6BAbHAYO0, EOTOpOE
XaeTh HAIIe SAEOBOAATEIbCTBO Bh CMHCIB peccypcoss npormBoabficTsis cabagb,
Bb TOMD HIH JpyroMs ommcib HexbficruEressmofi, Tag®e H Bompoca o crab u
obmens 9¢eETh HEBAXAAANIA cibIoRs. Qdesb MHOIAXB CTOPO8S Abia Hexbsd Ea-
CATLCA HHAYE, KAKD B CBASH Cb MhALHEIMB yvedieMb O TOMD HIH APYroM® Buab
cxbaors. JocraTouHo upexcTABHTH ce6h, CROALEO cB0eo6pasnaro u Bb CMHCYB cno-
cofoss HEBAIHAANIH B BH CMHCIDB DOCIBACTBifl @4 AXA caMHXD areHTOBS CABIEE H
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Ipoeers I'pamjamcearo Yiomemis, kmsra I-g, mozomesis of-
mig, nmy6ameosanHas B® 1903 roxy, BOCHOIHSeTs 0OYTH NOJHHE
HeXOCTATOET® O6mEXD moaomenifi mo sToMy mpeimery BB XBficrayio-
mens sasonozaresscrel. Mu Baxoxsws wxs 33 raaeh VI pasx. III
(upioGpBrenie ® mperpamesie UpaBt), HOAD OGMEME THTYIOMS ,34-
romHag cEza cxbioen“ (crr. 86—91) w % ra. III roro me pas-
ABis, BB cBAsM CH OOMUME NOIOREHISMH O NPAHYRAEHiE, omulwB,
o6uanb. Beh sra Tpysmme Bompocs paspaloTaEH B EEETB mepeof
Bb TAEBXD GiBABHXT OuepTamisx®, YTO EHMEH BechbMA TPYAHO 3aMB-
HETh Ty OGCTOATEIsHYI OGpaGOTEY S5TOr0 OGMIArO0 ydeHid, KKy MW
HAXOXEME BB coctash THTYaa Broporo 3-ro pasx. Ee. 1 Hbwen-
Earo ['pazaancraro Yiomemia (cr. 116—144). Ha sroft passmrolt
TepMEBOAOris, HA 91Ol rE6ROCTE DYEOBOAJIIMXT HODMS, HE, HAKO-

134 3-Xb NpeAcTaBIHOTH co000 HAOD., BOHPOCH O xednicmsumearnocmu 0paxa,
rab Ba pAAY €b upespameHieMb COD3A CYNPYrOBH, HXETH Heo6Xoamxo xbio 0 no-
a0xenin xbred poxpesenxs Bb Opakt BHexbficrsHteareoms. x0Ta 6N Hamp., my-
TaTdBROMD. Hame 3aEOR01aTeILCTBO BB Hocabimee BpeMA HEBOABHO NPHBIEEAETH
wpEMaBie kb 3Toft ctopomh xbis, EAK® MmO kpaftmeR OTCTANOCTH HANMMUXTH HOPMB
B% 970 opoGieMt Axa sacympbimexts BHTEpecoBsh ofmecTsa Ao camaro mocrbx-
BATO BpeMend, TAEH H Bb BHAY NEOEKHAGHHAIO IOPHBA BUepelh Bh HOBOME 3aE0RB
1902 r. 00% yjayyumeBiH NOXOKeHiA HEsAEOHHOPOXACHHHXS (TEPWHATS OTMBHOHB)
abredt (Colp. ysak. aToro roxa Ne 62 ota. I), KoTropoe Bo Bcend ero cocraBh, eme
HENCcYePNABEONS BH YEA33RAOMDb NOXOEeHiW, cibiyers oTHecTH Kb Heconmba-
HHMD 3aciyrams Koumnmccino no cocrasiesino Bosaro Yiomenis. Mu sxben ocrama-
pIgBaexca xorbwe 3bMb cabiyers BEa OTOMB 8aKOEE, TARD EAK® BB HpelmecTByK-
muxs BHOyckaxb Urenill mamb He pash OPHEXOSHIOCH EacaThcA 3Toff cTOpOBH
1b1a Bb orpEmarersBoMb cMmcah. Bb sambus er. 132 1. X 9. I, RoTOpaH ©0B-
sasxnae Bebxb gbredl, poansmexca BbL OGpard upuseasEoMT mO cyAy Beabilcrea-
TeAbHHMB, HEIAKONKHWMY, XONYCEAA INIMb N0 OTEOMEHI Kb 3aNACAEHNME BD MT-
PHEH, BCAKil pash orabibBo- moBeprats cyas6y TakExh-xhre sva MmiocraBoe
Bosspbaie Humepatopcearo Beamwecrsa (133). Iloxs BaiamieMb repMascKHXD yue-
Bift, se Bnoarb BHpasEBmeMcA BB BHAY HcuovBiHAro xapaktepa Hawero Gpags,
YAepEAHHATO N Bb UPOeETH, Bech paxb aruxb crarelt T. X u. I, nepepaGorass
cymecTeenno. XoparadcrBo cyia sa Bucouamee Hua ycrpaseso crarbeft 1311,
132 m 132115 HOB. pesarm., Do koed 1BTH, oTH Opaka nmpEsEaHHATO BeabWcTmE-
TeJbHHMWB, COXPAaHAWTD npaBa Abred sagomamxs. Hiu. Yioxm. 96 r., 1o KoeMy
6paks ecTh yCTaBOBieHie rpaEAaHCEOe, HAeTH MHOro aaite, rak m cammfi Gpaks,
coBepmesBuil Bonper GOpMAIPHKNMB PEEBUSHTAND LiA BHpamEenid MATPHMOHIAIb.
HAIO COrAACiH CTOPOB'B M BB CAXY 3TOFO nuumodcusil (cr. 1317), ecin oH's, 0iBAERO,
8aHECOHD B AETH IPAZJAHCEArO COCTO8Hi#, | Cynpyra, A0 CMePTA OXHOFO H3b
HEX® HIE BH TedeBie 3-xb XbTH, HAXOAWIACH BH OPalHOMT COEHTIO, MOYHTACTCA
omicmeumeswwtins (1324: cp. namb upoeETs crr. 216 w cxba, rab mces o mpm-
3HaBiH wedmiicmeumenrsnsiMs GPAES MOBCIAY BBEXCHH BH BO3MOKHO ThHCHHA Tpa-
HEOH BpeMeByM H Epyra IANG, CHOCOGHHMXDB TpeGosaTh Eaccauin). Bb Baxy aroro
upantpa 1ereo cibaate ce6h corepmeBnO 0YeBHIHHMS, EaE0e phmaminee sHade-
Hie 08 6cero cmpoexnia uncmumyma Ewbers npumbrsenwE Kb cxhird weroxs
noBbpeu es ghicrputespbnocTa u mocabacrill BOpokoBD BB cocTaBh cAharH (cor-
pus negotii, Thatbestand des Rechtsgeschifts). Becs mdcrHtyrs Gpaga, BCH EOH-
CTHTYIIA CeMbd, NOAD BilifmieMs 8TOR ToIbKO OTPHUATEALHOR CTOPOHH ero CTpoe-
Bid, 6yxers yrpaynsats cBof GopMaIbHEIN XapaETeps, CTAHETH OaHEe, Ea3Hearbe,
HBTHME'BE Jif 91eR0BD STOTO COM3a A Xopoxe xia obmecrsa. Hbmuu ymaa »HOTO
JaJbiNe HAWEr0 B NpPHSHAHIE CWIH (GOPNAIBNO - AHYTOXEAN0 GPaYHAIO CON3E
(cp. crr. 1325, 1326). Hraks multa fieri prohibentur quae, si facta fuerint, obti-
nent firmitatem.
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Heifs, coxpamenia ® ynmpomeris nyts EB EEBazEpanid cAbaEm, Ha
BOTOpOE NH YEAREMS NOBEE, HAINS NPOEETH HEe BOCHPOBSBEXh BB
0B1HOMT ROIHYECTBEHHO B CEYXHOM'S HO COXCPEAHID NEEXb ceft-
9aCh YEAsaHHHXB ero crarefi. Oxsaxo m BB 9roME Gbamoms co-
crael xerxo pasrmumts TH xsa BEAa mexbficreEreasmocra cxbikm,
Boropue onpexbamadcs BB sanmageoft wpakrmel yuemis. Hexbficrsm-
TeABHOCTE H 8XBCh CBESAHA WAM CB HODOTHBYSAKOHBOCTHIO CABAEH,
goraa xocrxemie mbam cxbasw Bdcmpemeno xeraxsuoft HOpMof, Him
Eoria cxbrea mporEeEs Ao6pEMT EpasaMs H OGMECTBERHOMY NO-
paxey (cr. 88). Oqesmguo BF 9THXB ycaOBigx® HETE Heo6XOxH-
mocrn mporesoxbficTeoBaTs 9deRTy CXBIRH HCROBRMH CDEACTBAME.
Jro cooTeBreTRYeTs mOBATI HEITORECTEA CABAEE, HACTYHAIOMAIO
ipso jure. Jpyro# pmas mexbficremressmocrz Ewbers wmbero rTorxa,
EOrJa CHAA CXBAEE MOXeTh GHTH HMEHHO OCIODeHS SAHBTEPECOBAH-
HEMH BB ef HHBAJMAANIN J6NAMW, EOEMT 9TO NPAB0 E NPHECBOH-
Baerca (91). Oro Gyrers menbicrsurersHocts, coorebreTByOmAs 1O
CBOEMY CTpoeHi® mpormsoxBlicreito crxB mwsmaseoft cxbixm mperop-
CEEME CHOCOGAMH, CHODHOCTH, OmpoBepzEEMocTs cibirm, mepbitersm-
TEAPHOCTs OTHOCATOIbHAS BH CMHCIS IHNB, CymecTByOmAas XHWb
9BEHTYANbHO Ope exceptionis *).

Xora 9T0 BeChM8 CEYAHHSE OCHOBH X1 yueHis o megxbficrsm-
TeXsHOCTH CABAEE, HO BCe xZe omB mmoro yro6mbe RarT HCxO0X-
HHe MOMEHTH XIS y4CHeHiS o0maro HPAIMIECKATO CTPOEHia 0GOEXB
TISBEEXT BAEAORS HepblicTBETesbHOCTH, THMT COBepileHHAS Hepas-
paGoTARHOCTS BAROHOAATEIHCTBA H ONACHOe ROJe6aHie TepMEHOIOTIH,
ROTOpOe HAG1I0aeTcs BT HACTOSMEEe BpeMd.

B3 zaxsbliment MR B mONETAEMD XaTh OOMEMY YYeHil HEY-
roxecrsa ¢iBagm m es mocaBicTeiaxh TO pasBHTie, KaE0é OHO WO-
1y9H30 BB BHAY 9Toft ABOMCTBEHHOCTR CHOCOGOBT HEBAIHAANIH CXBIRE
BH BAUAXHHXTE CHCTEMAXT.

I. Mu BavmeMs ¢ yuemia o mexbficrereasmocrs cxBaxm ipso
jure, aGcoxroTHOR.

Mpoerrs I'pamnanmcxaro Yiomemis xaers Bp cr. 88 O6m. IMo-

*) Tpyxso sars Ha ce6a pasnLicHeHie NpHIEED 910ff cEyxOCTH. BHme 6RO
saMbyeno Toxe no orsomenin ko Bceft 1-B EmArd, KO Bceny copepEaBim moxo-
meHilt o6muxs. By pascMarpuBaeMoMb yIeHiH CEYXOCTb Moria nMbTe eme ocoGoe
ocsoBaHie Bb pascueraxs KoMmccis, HeonpasjaBmEMCHA N03ZEe, DPOBECTH Buepelh
BB 38EOHOXATEJbHOMD NOPAAKD o0AsareibcTBa H BBECTH Tyis HBEOTOpPHA obmis
poroxkenia o mexbficrBuresrHocTH riasabfimaro BEAS CIBIOEB, AOrOBOPHHXB
mMenno. Temeps ara ckypocts TBMe Menbe ompasXHBaeTcs, 9TO Iipoeun. SaRXD-
9aerh BB ¢e6B Be 01EO oOmee rpaEXaHCEOE, HO B TOprosoe mpaso. Jis mHCTH-
TYTOBh TAKMMD OGpasOMb CBA3AHHHXB BH OXHY CHCTeMY, BH BHTEpPECax® OrPaHH-
9emiA EOJHYECTBA YACTHHXS Noiomemii o HexbficTBHTEIBHOCTH, CBASAHHHXH CH
TbMD HIR APyreMB OTABILHEIMB HMHCTHTYTOMB, cXE10Balo AaTh 6oibme copep-
XaBig O6IMAMD NOIOEEBiAME.

XDBEPHYA,—YTEHIS 10 IPAXX. OPABY. BHI, 1L 57
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JOX. TAEyO Tesy: HegxbiicresressHm cxRiEE, nDpeTEBENS 8aABORY,
A00puNT BpaBaNt E ofmecreeEmouy mopaaxy. Caluxa umpasesescs
OpOTHBO3AROHNOH, ROrZa RIONETCE B AOCTHRERiN BOCHpemesnol
sagoHONS IBam.

Mu saipe CEaSAIN, U0 9UOXA CTPOroll IOXSAKOHHOOTH BCET® CO-
crasa crbuse ecrv OONEEOPOHHO pAEHss BB BCTOpim mpasa (verba
legitima, legis actiones). B3 orsomemia X3 FEROTOPHMT BEzaMS
cxbioxs, actus legitimi, 97oTs crporit xapasrTeps EX® DOASAROR-
HOCTH, yAepxussercs H b5 nosxubiimis ovoxn. Unsras nepsuit aGsams
cr. 88 uu HeBoasHO BogspamaemMcd kb orofi mepB crporofi mopse-
sosHOCTE cABaoxs. Bupamesnoe 63 o6wies pyxoeodswel nopmn 910
noxoxenie He coorsbrcTByers TemepemHeMy crpoeriso cxbsexs. Bz
Ecropiz paunyscmoi Eoxspumauin msebcrea nmouurss Ileprasses
Asth meeborBolt sarmHCEOR mopdMim ,qvi contra legem agit nihil-
agit” o6mee mpumbuemie, coorshrcrsyomee cor. 88 as. 1-i »s
titre préliminsire.. Ho zams ovouMy moaomemio Aymaim xarh ofmee
npaxbaesnie T0AbK0 K HOPMANT sanonosanpemumestrsise *). OBo Guso
OTBEPrHJTO BAET HSIBmEEe N AaXe BB 9TEXD HPeABAGTS XONyCERL-
mee BS3aTiS. PajoMT €3 samperaTeIbEHME HOPMAMH BAEOHS SHRETS
HODMH IOBeJETEAbEHS (AMUCPATHBHHS), ROUXS Becolbamaenie, xors Ou
COCTABASR0 3ETH BeCOMEBHHO DPOTHBYSAKOHHHD, OTHIOAb He BEEYETH
88 coGofi Heo(xofuMo HuITOEecTs0 cxbisg & BB Macch cayusess
OrpaNBYEBaeTCS TBMEH HAN ADyraMu HeyXoOmEME Xif iELE, xblorno-
BABIUEXS> BONPEKRR XerarbHOf mopMu, mocxbicTsidMu, EpowD ed mEns-
aupanis. Hy®Bo am npasoxsTs Maccs npawbposs, BT BOAXH HEBH-
norgenie Jeraibaoll HODMW Bexers 88 co6ol mrpadu (mamp. or. 1684
r. X u. I), oseBryassEud HEBHIOAR HEHOrO poxs (Eaap. er. 6
T8MB xe), 0643aTABCTEO BOSHAIDAXHTh Bpexs ® yOurem (er. 569,
570) = mpou.? $pasnysceii Eegemcs He coxepmuThs BB b oGmeft
HOpMH, uojo6Bolt cr. 88-B mpoerTa. Mu nosasasy Ov yomparums
yRasarno obwylo mesy om. 88-1 606ce U COOMEEE NMPOCKING.
T3 wam apyriz mocaBscteia mapymenia aerazsHoft HuEeparHBEOfR
Ban npora6eraaoll Bopwm (xpomB yrozosEOE) MOryTH SBCTBOBATH
#sh cymecTa CABIEH, OHTH CBSSAHH CBb CoeNHAICCEEMH NDH3HA-
Raue (EaE5, Hamp., Bs er. 1629 1. X u. I, a ranxe cxbarm mpo-
TEBENE JOGDHMT HPaBAMB B OCMECTBeHHOMY LOp4ARy Do cr. 88-f

*) Les lois prohibitives emportent peine de nullité, quoique cette peine n’y
soit pas formellement exprimée (cu. Planiol I n. 337). To xe rosopats cT. 134
Huu. Yiox.: uHI70EBA WPHAHIECEAR CABiRS, EOTOPAA BIETH DPOTHBD SaNPoueE-
%i cO CTOpOHN 3akona (gegen ein gesetzliches Verbot), B0 E 970 % Orosupxolt

€CAU U3 IAKOKG NC CUONO UNGL0 MOCAMICmeia. KaED 3T0 AaXeK0 oTH rpylod dop-
MyiH cT. 88 mp.!
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Tipoemra) mad, HAROHENS, BesEill Pass EMEHHO YEASKBAOMD B3
erask Ccn Aamuoll mopwoli (mamp. cr. 1023 7. X wu. I).

Boopoes o mexbilernavessHocys calxext, npomuarncms JoGpums
upasams, obweomeensomny mopaoxy (cz. 88 Iip.), a Taxme xsona-
WHUACA KB sKCnAyamayis (TSEaTeRilc Xie CofE BRTONE) KPANHOOMAS,
ACUSOMMCAIR, HEORBIMHOOMY IPYTOTO BH NOXESy CBOK HIR TDPETMIO

anna (ep. er. 64 Iipoerrs *), mpemajiex=sTs BH SQHANHHXS XBTE-
" pezypaxs (ecobemso (pasmyscwofl @ mbuenkofi) BB WBEXy TPYAHMXB
CIORHEIT HpoGiews cobpeMenmofl HOpPECHPYACBIiW.

Yame T mpussaxu cxbixm, movopue Goxbe mam wembe o6mm xis
Bamexs cravell 64 u 88 m npusexernofl craves 138 Iepx. Viomenmix
{aporassm 206puMT HpaBANT, O0MeCTBEHHOMY NOPIARY, BEAYTS B
SRCRIJATANIE HyMIW, BECIACThE, CIAGOCTH BOME), BOBOYZAMOTH HE-
BoTOpus coMmbEia HA cwers EOMNeBTemHim CyAs rpazmiabezaro mo
9TEND MATEPIAWT. 38A0UA RDETEEB H TOAKOBAHIE STEXDB HOZ0OXeHik
EsOpaBaseres Bh aETeparyps Bbwensok @ ¢pamnmyscrofi k3 TONMY,
91005 PaSrpABHIHETE POEPOCH O BexbilcremressocTE CAluEE o3 yEa-
SAHNEMN [IPHSHAKAMF, HACEOISRO DTO BOSMORHO, OM3 USCH066aHIA
00U 608U, NPeOMYNKLTs NOGYNCOeniti, BOTOPHME  PYEOBOARIACH
cyosexrs cxbaze. Ecim o Taws 970 He BOErAd Jerx0 B Tpelyers
gcmaro cosmamis mpexbioss, Aarbe XOTODHXS He MOXeTS HATH Cyds
“pacicanckiti, TO UpE oci0mEeHim mepepaGoranEoft ¢b BBMengaro
noxsapEans ¢v. 64-% IIp. npusmaramu 340ynompebaenia, €o cro-
POHN BOBXEREMO BB OADIRY, npusadsencauel emy 6AACMMO AU
ONAIRGREMBING  €MY O006wpieNs, KB YZHe COBePIICAHO BXOAUMD BB
001acTs BMBEEMHXT BHHOBESKY SABOHOME NPECMYNMOLE OnaNtt.
He myzpeEo mosroMy, vr0 HAINN PejoRTOPE He BAMINE AXd Cooeti

*) O1a cratoea (64) Ipoexta Bukcrh cv 88-% mpeacraBzamTh €060K PaAso-
poarnyio na deoe cm. 138 Tepu. T'p. Yiomesid, npr sToMs Bs Tofk wacrs whuen-
Eofk 188 crarss, Roropas coorsbrernyers 64- Bamero [lpoerTa, meperaEaym mo-
ﬁyccsu OYemb HeyxoBieYBOpBTEIsNO. Mu 8abch Be mepeiaeN® A0CIOBHO CT. 64-F

p. Ee $opuysapynTs BamH peAaETOPH Bh 3aK41096Hi6 TAKXS, IT0 ODH BAINYHOCTH
YEA3RHHHXD BB Hefl yciosifi, ciBaga 6yxers HepabicrsaTeinHOA, ecim 9ECUXYATR-
Toph $Y®OR CIAGOCTH SAENIOIHTH Chb SECHIVATHPYEMMMT IpeswBpao HESHrOABRYW
212 Bero cahary. UToGM MOTHBHPOBATH TAKOE BAHMCTBOBamie 0YeHb PARHAIO 0O-
JoXenid B8S YyXOIO KOXEKCA, XA CSEPX’D POVO IT00D 3TO YymOe moIpmeHie, 03emsp
COXHABO Bb ero HerouHakD paspaforansoe H MOTHBHpOBARBOE, IEPEAHAYRTDH, PASO-
pBash BA 9aCTB B uOMBCTEBD Bh pasHMe THTYIN, HH 114 HawmeH, BE AXa Jysme
B&CH BB TPYABOCTAXH HABHAHCTHEB HCEymERAOR UDAKTHRW, He MOTYTH OHTH HpH-
88aHH YEOBIGTBOPHTONSHHMH TE wuCmUNNO-dlcamis no cxydocmu. ,O0bacEenin®,
ROTOPHME PeXaETOPH COBPOBOXAAKTH Bh OGMAXS NOIOEEBiAXD H B 00AsaTeNb-
creaxb cBoh m3xhxia (ks. V Ilpoesra, cr. 81), CCHIAACH UPH CEMD BECbMa Pas-
Basao Ha Equity jurisprudence, xbBereyomyso Bp Rosomiax® Asriis ® Bp [ira-
raxp Chseproit Amepare (O6m. [los. km. 1-a, crp. 196), xaus-6yaTo Tagie pec-
CYPCH N03EABIA TAEXe ROCTYNHW HAMEMY CYieGROMY COCIOBi XAKD H PEXaETO-
pant Ipoecra, .nouicnaa,wro Pr. PEARETOPH C8MH XOpOmoO pasymMbioTs DparTAKY
anrio-asepueanckol Equity jurisprudence.

B7*
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$OpMYIH CCHIOET NOAT CTATHM 64-VI0 HA BB OXHOMB eBpomefickoms
xoxerch wpaowcdancraro npasa, yrasaes cr. 138 Hbu. Yiox., 6 xo-
MOPOTE  NOUEPKHYMONLT  OCAONCHENI, 606CE HE UMMEMCA, H BHBY-
ZJeBN OHam xag oTof OyAymelt *) mamelt nparTara HCEATH 06pas-
IOBD AXd Pemenmid 63 Yl0406KNTs Kodexcars, TrOOH BHECTH OpH-
SHARH NPeCTYDHNXD Xbamill BT EOJEECH rPAZIAHCEAIO HIpABA.

Ecan cpbars nporeBEuS A0GDHMT HDABAMT ¥ OOUIECTBEHHOMY
UOPSAEY, M HA PAAy Ch HEMH, II0 CyMeCTBY BOBCE UMD He HOPOTHBO-
NOA0XHHS, & J4Mb KOHEPETHO BONAOMAMINA TB &e vepTH HMpOTHBY-
00meCTBeHHNCTH, CABIEA POCTOBIIWYECKid, HAPABICHANS HA BECILIYA-~
TALI0 HYBXH, HeCIACTbE **), caabocTH BoxH, GyAYTH NOXIEEATH, 1O
AQHHOMY BAEOHOAATEJHCTRY, YrOX0BHOMY npecaBroBanil, T0, HOPMANLHO,
HA PAAY Cb EApaTeXbHHMH nocrBacrsiauu, o8B GyAyTs npEsHABAEMEH
2 BEvTomhuma. Ho # coBepmenso HesABHCEMO OTH HAJMYHOCTH A8H-
BHX, EOTOPHE IpeANOIAramTs npEmbaeHie saEoma yroiosmaro **¥),
cxBiga, ecam 9To morpefyercd, MOJJEEMTH HHBAIHAAIIE KOKG Hu-
Wmodionas. D10 HEYTOHECTBO GyAeT H BH STOMB mocxbameMs Ciy-
sad d'ordre public, B ToMs cumcsB, uro omO BOBCe He Tpelyers
He00X0XEMO HCE& CO CTOPOHH SAEBTEDPECOBAHHALO H OTHOXb He 6y-
Zers mcnbiena, ecam sauATepecoBaEEnE TaRyw crBRuE 0x06pETH
BOOCXBACTBIH HAM DDONYCTATH JAABHOCTEHE CpDORB jid ed OCOA-
puBaub4.

I'epuancrag cr. 138 sry maew mmuromecrea, Nichtigkeit, nul-
lité, a me omposepmmMoctr Toabro, He Anfechtbarkeit, m Bupa-
XaeTh HMEHHO, 00836443 6C1 COm.txu, NPOTHBHHS XOOPHMT HPABAMD,
o0mecTBeHEOMY HODSARY, IPeAOCTABISIOMi HemoMbpHENA BHrOAH 38
BOBC® HeCOOTBBTCTBYIONMIiS HMT yCAYrd, BHFOBODEHHHS BB CBOI LOX6Y
BIE BB NOAB3Y TPETHATO SECHAYATATOPOMT EpafiBOCTH, JerEOMHCIiZ
HIH HEONHTHOCTH OGHSABIIATOCH, HUNMONCHOIMY.

*) Haatexca, a0 910 otnbxy pedawmoposs, 09eHb CephesHofl, Be OCTABATS,
BB CBoe Bpemsd, 6esh AOXERHArO BHEMAHIA, BATYPaIbHO NIPH yCIOBiH, 9T0 Be Th Xe
IHTa OyiyTh pBmaTh OKOHYATEIbHO BONPOCH O HAXHYHOCTH OWAGEH, KOTUPHA BB
Hefl H3o6amYamTCA.

**) exsa-IH 270 BOCHoOIHemie coCTaBa cTaThd 138-1 MOXRBO BA3BATH YARYHHIME
H TApMOHAPYIOMMME Cb XPYrHMH, Cb EPAZBOCThI, JErEOMECIieMb, BEOUMTHOCTHID,
Ha EOAXH JeRHTH 06MAA OKPACEA Cylzexmusonai0 MOMEHTa, ompexbasomaro aam-
HOe COCTOAMie FKCOAYATHPYEMAro, H He BosGyxiammaro sonpoca o mpassad Ghx-
CTBEBHATO [OXOXERif Amna, KOTOPHE BHAeRD Bh npHSHAKD secuacmsa, BBEXOHHONS
BB HAMD HPOEETb. OTO OCIOEBALTH XBIO, .

*+#) Hapberund pocromuss NN uapro wo1sas Ha 90-MB roay oTs poxiemis,
poACTBeBBHEH sapagbe Ch npHBBATEIHHOCTHM OTEIOHANTS BO31OReHie BEEROBH
Ea ero rpo6u, 6saroiaps mpH cemh BChXb, NOEA3ARMEXD HMD CBOO YIACTie BB HXB
BeBossarpaamuofi yrparh. pm abficrein cr. 138 Hbu. Vi. ragia o6raBiemia cra-
BYTh pb®e, 0COGEHHO eCIH POCTOBMHED He OyieTp EAATh HHBAIHXANLIE cXbikE
€O CTOpOHH, a CAMb €6 BHBHAHLEPYeTh, Bb UeMD eMy, EAED Aymaers [JepnGyprs
(D. btrgerl. R. . I, msx. 902 r., . up. 14), npE HSBBCTHHXD YCIOBIAXSE,
HeXb3A OTEASATD.
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Rorza mu Gepews crarsio 138 Hbmens. Yiom. B0 Bcems es
cocrapl, oHa AaeTs 8aROHYeHHOE Bnedarrbmie xBlicTBUTEALHArO Orpa-
EJeHii CONiaJBHHXT HHTEPECOBS HNPOTHBD MOKymenifi CBOEEODHCTiE
B agysocrd Joxell, AId ROHXT RHCTHTYTH TIDAXAAHCEAr0 IPaBa
CIYRATH JMIb Mackoff 138 NpEEpHTiA BoZAexbmill cosepmenno aBTH-
coniaxsaaro xapakrepa. Haxo sHatp, Eakof GopsOH, BAKOrO TpPyAs
CTOHIA HAAJeEAmMAd POpPMYyIHDOBEA B HpOBEAeHie HTOr0 MOXOEeHid
BB COCTABS EOAEKCA, YT00S OTHECTHCH BB 9ToMy ABiy CB AOIBHENB
yeazmenies B He mospoxate ce6B, mo ycmorpbmio, ypoxosate es
COpepEZaHie W HCEAEATh BEChb €r0 CMHCIH IPOASBOILHHME MAHHNY-
JAMiAMA, :

Mu yrasars mume Ba cwmBmesnie B5 ¢r. 64 O6m. Ilozo=. mpe-
BHAEOPH COCTABA IpecTymlenids W cXBIEA, HA NpPOMSBOXbBOE BHeCeHie
OxHOR HBD BOSMOEHHNXTD 7puvuss *) HYRAN HA paxy c¢b caumofi Hy-
=x0fl BL cocTaBs ycaosilh masasazania cxbare. Ho raapedbfimit u mam-
Goabe cepsesurfl ynpeEs Boce He BB 9T0Mb. Copepzanie cTatTsn 138 **)
paséaTro HA ABoe H 00B uacTe sroro mbiaro monmaxa noAs pasame
raryau. Ecam crarsa 88-a O6m. Iloa. gaeTs ocmoBamie mpHSHATH
HAYTOReCTBO CABIER, mpoTEBHOH 206pHMT HDABAME H OOIIECTBEHHOMY
mopsaky, Emuromecrsoms d’ordre public, To Bch omepanmim pocros-
mMuEOBs, BMTB Ee BBCTh ymcaa, mo ceab cr. 64 noxxoxaTs mOxE
TEODS CABIOKS, BOBCE HEe OTBEPraeMHMT NPABOMB, KBS HHITORHHA,
& AMmMb AONYCEAWOMUME OHNpOBEpXEenie Co CTOPOBH moTepnbamaro,
000680 ompoBepXeHilo cuan cabikm BHHyZEJeEHOE HIR OCHOBAHHOA
s omalkb. Becs ymasaHER#E COCTREH NPHSHAROBT POCTOBIEIECEHX'B
caBroes npapassasaerca 81 IIpoerrs ks BosenssaBIenilo omurGouBoMy,
BHSBAHHOMY 06MaHOMD (CT. 63), rorza upmssasie HexblicrBATeAB-
HOCTE CABIEE DPOACXOABTD 70 mpedosanito nomepnnewao (TaMs xe).
Cratss 64 sameceHa mOAD® DPYODHEY ,UpEByEAenie, omuOEa =
o0Mans”. ,

Ecan 6u mbuengie ropmparatopu BMbero mauroxecrsa d’ordre
public, macrynamomaro ipso jure ***), mpmEsim cMariesayo Qopuy

*) cT. 64 CTABHTS UPHSBAKTD %eCUaCmts PAXOMB Cb BYRXOR, c1a6oCTHD BOAH.
Hecownbano Goxprmoe secvacmse Axs HrpoEa BB E1y6B Bxm xas npodecciosaxa
Ha 6upxbB nporophrs Ba oaBoOil cTaBKB BB KOBERT B MEperéamums TYTH XEe, 9T00B
OTHIPaThCd, HA TAXKEINXD, E0BEYRO, YCIOBiAXD, BO eiba JU CHOAA CiBAyeTs mpH-
ubasTe nullité d’ordre public, & me npocro cT. 2019 1. X, 9. L

**) goTOpas, EOHEUu0, He 00#3aTe bBA XA KOARGHEATOPOSH, KAED HH Ald
Eoro ne 0643aTessBH W Bx® MHBBiA, BO cocTaBh EoTOpoll MoOrp GHTH WIH penmma-
POBaHD HAH, Pa8h OHH 60 BBeIW BD YHCA0 HCTOYEBHEOBD, HIH %0 JOCHGIMONHMD
oonosaniAMs yerpavent; Ha xbab vBTH HH TOrO, HE Apyroro, ® cr. 138 TONBEO M3-
YPOA0OBAHA, XIA 9er0 HOHEAEMXD OCHOkamil He MOZeTh GHTH AOCTATOYHO.

*x) Cxbiga Cb IPHIBAEAME POcTOBIMUYeckOf He MOZRETH GHTH COBEpMEHA Ch
corblcreies morapiyca, cyas orkamerdh mo TaEof cxbikb mpumbhEATh MBDH B3M-
cEaBid, Xora norepubsmif sosce 001 5TOMT HE HPOCHAB, TAkAd CARIRA IHMEHA
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HepbiicTBATeAEROCTE, EAZYD AseTs mnoxofmuMs cxbmams cr. 64
poerra O6m. MHozomenidt, mhaenkie pocromuxe Gess BCHARArO ©0-
mabHis BosABArIE GH BO CIABY HX'D TODEECTBEBEUY DANATHRES.
Ecau BosMomeo pass oumyrars dexorbra, monasmaro B% 681y mo
JEeTBOMHCAID, HEOUNTHOCTH, TO YT0 Xe XNTPATO OTBECTN eMy riasa
H eme pass of6bmamieMs HHYTOXBNXD BHIOAB, HBHOR ROTOPEXS
OHED OTEAZeTCE OTH HCKS, NpH3HERETS CEXy CILiIEH W BEEOrZR BHO
BHEXeTs BT PASCTABICHHHXT €My ero Giaropxbrexsma chreft *)?

U Tags Bce coiepmamie cratel 64 m 88 omars xozmao0 6RTH
BBEEHO BH Ty OpPra#NvYecEyl IBIOCTh, BAKYO OHO =mlers BB coO-
crapb art. 138 T'epu. I'p. Yiomenis; mir yEasaHEHE BS HEXS
MOXOXeHis TepSWTD BCW CBOIO IBAY.

Ho sta crates, o6raBiswmad BETTOXENNE crbaxw, oporasnus
X00pLIMT HPABAND HAX BRrOBAPHBAKMIS HECYPASHES GApHMN SECHAYA~
TATODY 38 CPABHHTENHHO MEAEiZ yciyrs, b5 pascyerB Ha mpafmocTs,
JersoMuclie, HEONRTHOCT EEPTBH XHHIHEEA, CaMa 1m0 ce6B ciyzars
HCTOYHHEOMT DSAa SATpyAHemift m Hezopasymbmilt mpaxraza.

Buepesu Bcero maers Bompoch 0 mpenbiaxs mporasoxBBcrsis
HeupaseacBoll HAREBE BB ynasamANXD ycaopisxs. CxBayers am.orpa-
BEEuTs npamBmenie cr. 138 oxHEMT XeHeRHMME PACTOBIXRIGCTBOMB?
Ha sro shuenzas mEsmiEcTHIECEAZ JUTEPATYPA H NPASTHES ored-
98eTh pacmmpenieMs xblicTsis yRassHHEOR HOPME He TONHEO HA O6-
Nesonoe POCTOBIIEYECTEO, HO B B& TAED Hasme. Sachwucher, pem-
HES cxhaxm, xaomis npE Thx® Xe ycIoBiixh TOTH Me pPe3yAbTATH
HecypasHoff BARWBH HenOMBPHEMET yrHeTeHieMT H TARUMD Xe HOABE-
Mows pbiicreuressmoR mbEw omepamin Eymiw-nporams Bemell. Ta-
EEME Xe POCTOBI(NYeCEEME GyXyTH, IO 8TOMY 80sspbHi, upesmdp-
HEl roHOpApS BpEYY, SXBOEATY, WOCDEXHEKY He TOILEO L0 NMyme-
CTBeHHHMD ONEpAlidMS, HO H BOOCOGEBHOCTH HO XBIAMS MATPEMO-
HiaAbHHME.

Ho me oxsumu sTWME mopoxamu cxBiru ompeabasercs, corzacHo

BCHAEAIO opEAHYecEAr0 sderTa, Aame ecid GH sECOIyaTHpyeMuf xoTHi® XaTh eff
CHIY.

y"‘) Ecxu arutomecTso pocrosmuteckoft cxbaxn mpuseaTs d’ordre privé, kaxs sto
xhaaers [1poekTs, TO HEOGXOXHEMO OFOBODATH, YTO BOIESH 3GPANNE OTEASHIBATHCS
QTS Opask OCHAPHEBATS POCTOBMAYSCEYID Cc1bixy, ulo HEaYe 8TA RiaYsyss Gyiers
HOPMAJGHO BXOZHTH BB OHEPALIM pPOCTOBHAEOBS. TARYHD OTOBOPEY HAXOAHNS B
cr. 683 1. X, w. I, . 3, xoTopas 06bapxaers HexblcTBATEICMUNN JACTERA COPEA~
HeHid 1accaEHPOBS Cv HeXBIHOXOPOXRH. H RAPOXOABHNH YyUPABAOHIANW O HEOT-
phbrcreennocTH HXB 38 Bpexh B YOHTEH norepnbsmaxb.—Kaxs TpaETYOTS Abu.
OHBHXHCTH, WOXomenig cT. 188 mporass pocTormnAvecEHxs cAbioen cu. Cosack
Lehrb. I § 90 (e ®3x. 98 r. crp. 812 e, absolut nichtig), Crome System 1§ 86
cTp. 376 es handeltsich um ein in Offentl. Jnteresse aufgestelltes Verbot. Die

olge der Zuwiderhandlung ist Nichtigkeit; Endermann Lehrb. 8-0é msx. crp. 600,
689; Dernburg D. burg. R. I nep, u Brop., msx. crp. 380—883, cu. ocof. mp. 14
Ha crp. 382 Saleilles Déclaration &b art. 138 BGB co erp. 269 § 3 x catx.
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art. 138 = sammus crr. 64 B 88, mavromecrso cxbaxa. 3xbes
ycaoBie IOPOYHOCYH €S JEXATH BS HBROTODOMB CYOzEXMUSHOMT
MoMewmw» €3 COCTABS, Bh EpAllHOCTH, JersoMmHCaid, BeymbiocrE
cy6rexTa.

Ha pazy c» oreMs mbuengoe, .(paEIYSCEOE H OTETECTBEHHOE
xbiicysyomee B NpOeXTHPOBSHHOE NPABO CTABATH, B TOMD HIH
HHOMD OONOTRHIH, OfsexMmuUcHbc MOMENMY, HPE HAIRIHOCTH EONXH
orbaga erasers Taxxe HexbiicreareasHull B Tome He BB CMHCAB es
cHOpHCCTH, & BB CMHCAB HEwromecrsa ipso jure. JT0 rIaBEHMSB
o0pasen’s, TOIAS, EOTI8 OHA DPOTEBHA XOGpEMT HpaABaMs (gegen die
guten Sitten, contra bonos mores, contraire aux bonnes mocurs, *)
BAN o0mecTBeHEOMY HOpaARY, ou A l'ordre public **).

Bors sabcs EMenmmo camu@l TpyArmmE, Goepo#t DYHETH BAKOHOAA-
reaserna. Copamusaiors, Aa paseb Hamemy cyash EpEHAZZeEETSH
Be cyxe6Had TOABEO QyHRNiZ, & HA PEAY CB BTUMD H HEHSYpa HpA-
308b¢? I'ab-ze csoGoxa o6mbma, rih JHUBAS aBTOHOMiIZ B3 OCNACTE
aparooTHOmeRil, CPOGOAHO YCTAHOBISEMHXH IPAXJIAHAME Bb CBOHXD
mBrepecaxs? 'aB mpexbas pubmaresscrsa Bebmasro BB HSmHE mpa-
BATHHE BATEPeCH H:PASCIeTH?..

Ore Bompockl W Hexoywbmia zoamam Om xbficrBETessHO BOSOY-
XJATh ODACEHi® B TpeBOry Bh OOMECTBEHHOMT COSHAHIH, H HMEHHO
88 HEHPHEOCBOBEHHOCTh IPAEASHCEOR €BOGOAN, BHSWBATL HPOTECTS
OpoTERS GesEoBTpoabHATO BMBmaTerncrsa myGamumoft Biaerd s xbia
, YACTHHH, eci ON TARid mOXBOMOUiS GHIA HPEAOCTABICHH Ha AUN-
NOE YCMOMPRHEE OPUANOGS CYOeONOt Gracmu O6ess BCIEATO NOCTOSH-
Har0 PYROBOASMAro ormpanienid sToff Qymrmin Hauass.

Havwero mozo6maro, BATYpaIbHO, HEe UpPeACTABISETH CO60M, B3
repparopisxs npenbeemie er. 138 m 1133, moxmomovie cyAa aEBY-
2EpoBaTh BopuARYeckilt sderrs cxbavy, mporasHOR X0GDHMT HpPABAMD
B O0mECTBOHHONY HOPHARY.

Hbrs mERagoro comabais, wro cv sroft saxaueit mpormsoxbii-
creis adeBTy cXBIEH He TOABEO DpPAMO H OB CTPAXOMB HHYTO-
XeCTBA 3anpemenBoll 8aE0HOMS, HO H TAROH, EOTOpas DpOTHBHA A06-
PHMTD HpDaBaM% H OOmECTBeHBOMY NODSAKY, BOMOETEHNid TIpa®:-
ASHCEATO NpaBOCYAid saMBrEo pacmpaercd. 3aKORD YCTAROBIZETH
TOIbE0 NPHBNENT, KOTOPHE pacnpocrpansers Biigmie cyas sa mpe-
aban zerastERx® HOPMS. T'B HOpME, EOTODHS XOIRHH CAYZATH

*) art. 1133 C.c. u mhu. YViox. § 138, Tome Hama crT. 88.

**) yame cr. s C.c. B Bv BameMn Ipoearb. O Tpersews perBmamrh mexbil-
erBeTeIsBOcTdE cXBioxs, 00 cr. 88 IIp., xoraa osd mpomusws saxomy, GELIO CRa-
8aR0 BHwey ¥ ¢paun. Bb TOf Xe cr., 6iE3E0 KB HAWEMY TeKCry cT. 88 BTOpok
a63ans, cause prohibée par la loi. ME x5 sroMy eme Bepaexcs.
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PYROBOASIIEME XiS CyAbE BB 9ToM HoBOK mmBpoROR edeph ero vEig~
Hif, He COCTABIAKTH He00XOAUMO 4dero-auGo HOBATO, He CymECTBO-
BaBmMAro X0 SToff MEBYTH BB OOH[eCTBeBHOMT CosHaHi. Ecim 6m
¥H pbficTBETeIsHO OTEPHAE CyAbB BT 9T0#f OGIACTH Bech HPOCTOPH
Aag npembBaenis ero suvnoxs 6033pmwiti BH BONPOCAXS, FAB CTAIEE-
BAeTCI NPHBATHAA ABTOHOMiS CBb TpeGOBAHISMH OGHICCTBOHEAPO HO-
PEAES HAM YBAEEHiS X0ODNXS HpPABOBH, MH STHNG, KGHOYHO, HOCTA-
BHIE OH HHTEpPECH TpAZEJAHCEATO OPABONOPAARA BT NOXHYKD BS4BH-
CHMOCTH OTD COBEPMEHHO CayyafiBaro B EpafiEe EeNMOCTOSHEATO RpH-
tepis. CymecrByoTs He TOIBEO OTABIbHNE amNe, HO HBINg AOK-
TPHHE, EOTOPHS Tpe6ywrh TaEoR whpu mpeoGiajaHis EHTEpeca co-
NiaibHAT0 HAXG HHXBBHAYAIHSMONT, KOTODY UPAETHYECKE BOBCE
Heab3d UPEMEDHTH Ch TPABA3ECEOE csofozolt. Taxxe BHCORO cum-
TAI0TH HHOTA® BOSMOXHKIMT NOXHEMATS ¥ YpoBeBh TpeGoamilt ym-
crori Hpasos. U sxbch, marypaisHo, TAKE X®e KAk BB 581898Xb
CONiaXbHArO COBEPIICHCTBOBAHIA, CyAT He BUpash pyEOBOXACTBOBAYHCE
OZHBME JHYHHME HIE DAPTIABHME NPOrPAMMAMH TOTO HIN ADYroro
opraEa rpamEAaHCEAro mpasocyiis. Taraws o6pasoMs NOCTABICHHES
83J4YH H JABAIA DHMY ONACEHiIMS, OOHAPYZHBIIEMCE BB JATEpPR-
Typh, B2 Gopp6h wmbmili, B Xe6aTaxH, BNSBAHHHXS SAKOHOXATENb-
gol mpomoniet cr. 138 I'pama Yaomenis 'epwascroli mmepia Bo-
ocoGennocra *). Hbre commbmia, uro 85 cdepb 9THXE BOWPOCOBH
xBareapHOCT CYAa Iepecraers GHTh TOIBEO NOASAEOHHOK, BGO 8-
EOHD YCTAHOBAZeTH JEMb OPHHIWIG, KOEMT NIpPeAOTspamaercs olfxe-
vemie BB 06pass lopBamvecEofi cABNEH HETEPECOFS AHTECONISIBHHXD
BIE YrpoxEalomuxb wacrorh Hpasoss. JerarsHas paspaGoTEa STOre
DpHENANG NPHEARICEATS Beembao cyeénolt mparTmED, u obsexmus-
W0 0CHOGY CYAD HAXOXHTH He Bh HOPMAXD B848E0EA, & B LPABH-
JaX5 OOIme®HTiS, UCTOYHHES ROHXD IeZEHTH BH OOUECTBEHHOMSD CO-
gEamin TBXB EpPyrops IEOG, ROUXD GiamalimeMs OGPASOME EACROTCH
aBio. .

*) mouBy, Ha EoTopolt passmBaacs aTa Gops6a Mmbnifl, upescranisers coGow,
KOHEYHO, COCTOAHie YROHGMHIECKOH ¥ coniaxsnoft ZusnE Iepuani p% SMOXy ROAE-
¢uganiossuxs pa6ors. 3xber TpyAEO OHI0 6H 06CTOATEXHHO H3JOZHTH BTYy CTO-
pory abxa. Ho mackoxsko oma OTpasmiocs Bb AanpaBieHiy pa6ors BbvenEmxs
IHBBIACTOB®, €6 0YeH b TIIATEIHB0 Bb EOPOTENXS Yepraxs onucars mpod. R. Saleilles
8% ykas. same Enurk De la déclaration de volonté, Bs yEasaHROM® BHIE TOIEO-
panld Eb art. 138, maumnad c¢b 261 ctp. EaurH, ocoGesno n° 21 u cxby., Axa napaa-
MeHTCREXH xe6aToBh n° 41 B cxby. Tyrs xe AbEOTOpHA mOZE3BHA XHTEPATYPHHA
yeasania mo amreparyph dpaun. u mbwencot. 1-# npoerts ¢opMyisposa)s mO-
iozmenie 0 amaToxnod cxbish Gaeze E® ¢pasn. art. 133 n samed er. 88 Ip.
(contraire aux bonnes moeurs ou & l'ordre public), 2-e uresie ycrpaasao ordre
public (Motmeu y Saleilles), Baxoxs, 9TO OpPaBAEIBEO HCTOAEKOBAHHHA TpeGoBania
netlllpnuocﬁgneuocm bonnes moeurs ycTpaEsnTs CaME 0001 ONRCHOCTh AAf
ordre public.
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Taxas npaxTeRe, Yepnammas PYEOBOACYBO HSS HAXERHAN, 1O
CIOSHEATO H OPHTOMD XKUBOr0 HCTOYHHER, cnOCoGHA BMBcrB cb Bpe-
MeHeMs cama npio6phera smosmB ycrofiumBmft xaparTeps, COCTABATH
TAREMT OyYeMT NpeimecTBYOIMy® Craxilo Aid o0pasoBaBis WpaALHE-
9eCEHX'S HODMB, H CTATH BB 9TOMB CMuCAB noucramb TBOpuecEOR
X18 DpaBooGpasoBaHis cuiofi.

Bs razows suxB Bubmaresscreo cyia BE 061ACTH NPEBATHON
ABTOHOMIH BOBCe HE yrpomaers csoboxs oOuBEa, He Bexers EB
cricHeHi0 rpamjiaHCEOR CBOGOAH, 3 AMIIF BAUPABASETH €€ HA HAK-
Zexamill DyTh yAORIETBOPEHiE TOr0 EPyra WEARBEAYAILHHXS HHTE-
pecoss, KOTOpPHe He TPefyOTH HpWHECeHid HMB B KepTBy HHTepe-
COBh BHCIIAr0 NOP4ARR, CONIANbHEXS H JHCTOTH HPABOBS.

CosepmeBB0 TARD &e, EARD PasHOOGpASHW Epyra IEms *), co-
8HaHie EOBXD CIYEHTH A4 CyA4 PYROBOAAIMHMB HCTOYHHEOMT BB
oroll npasTERE, TAREe E CBOECTBO OrpaAXieHHHXD HHTEPOCOBS MO-
xers Guth BecsMa passmuHo. Ilpm sroms coxbilcrsie cyaa B3’ orpa-
ZAeHIH HHTepPecOBs BHCIIAr0 MOPSXE& OyAeTs BH OpaETHEB mpo-
SBIATICH Be EAKH NOJOEHTeNbHHE peEBESATH cocraBa CABAEE, a
HMEHHO TOXBEO E&ED mnpormBoAbiicteie Bropmemiio BB 5Ty 00JAcTh
BrigHill, DpOoTHBEMXS umcroTh HPABOE® H OCMIECTBEHHOMY NOPEAEY,
Cra10 OHTb, OTPUIATENSHHMDS IyTEMB.

" Jas ocebmenia Boupocs Mu BOSEMeMS HBROTOpHE OGpasm ycra-
HopHEBmelicd TAREMT NyTeM® NmpaBTEKE CiBIORS HexblicTBETEALHHXS,
HHEYTORHUXD ip80 jure, IO 9TOMy DPESHARY ODACHOCTH, KOTOpOKR OHB
JTPOZ&2I0TH AOOGPHMT HpPABAMD B OGIECTBOHHNM® HHTEPECAMS, EAED
BxB pasymbers ByJbTypHOe OOMIECTBO HAINEIO BpeMeHH.

U TaEs, HsH o6sacrd cemelHNXH OTHOmERilk BUITORHOWD OyXeTH
cxbaga, no caxb moefi cympyrs o6ssusaercs sa jemsra coxbiicrso-
BATh PasBOAy HOCPEACTBOMT OTpeveHid HAmp., OTB Npasa 00ZEAa10-
BATH HempaBuisHoe pbmemie cyAa, mocpexcTBOMB OTEasa sapadbe
ors npecabiosania BEHOBHON cropoRu. Bs ToMT Ze cuucrh REYTOREH
OyAyTe Hepexh CyAeOHHMD OPraHOMD COTJANICHIZ Cympyross 005
oreasB ors cynpymeckoit sbprocrH.

HaeuroxenMD novnTaeTca coriamemie 06 yCrymeB sa xeHbrm
xbreft A3 HXB yCWHOBIeHid.

He nopzemars, mOAT CTPAXOMB HEYTOZEecTBa CABIEH, Orpamm-
9eHil0 B OTEA8y CBOGOAa IPAEIAHCEO# ANYHOCTH BD CAMHXT DPAsHO-
o6pasEnXxb ed npossiedisxs. Heissa orpeusca 8a AeHBIE OTH CBO-
6oam BHGpaTh pIH EsuMBEETH pexmriosmoe HcmosBiamie BB mpexb-

*) 910 MoXerTs GHTH 06mee BamiomaxrHOe cosmamie, HAm foxte Theunxb 06-
MeCTBeHANXD rpynns, HCNoBbABHXS, COCIOBHHXS, HPOdeccioBaIbHHXD.




T
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Jaxb, AomycTEMEXS AbllcrByDmuMT $aROHOMS, UpENSTE 00hYE Ges-
Opavid mim mpeGHBAHie BHA NPOXOLEHTESHHOE BpeMs BO BAOBCTSS.
Hegonmyerauo coraamensie o moxueHenia cefs omesyacmofft BascTx
Apyroro iema, o0n oTEash OTB CBOGOAH XOroBODENXT €xBi0EB, OTE
OPZBSRACRHOCTE ES YACTHHMD TOBAPHHIECTBAMS, OTH: CBoGOXHM Pu-
6opa wBcra BETEIBCTBS, OTH CBOGONH SEOMoMuUteckol xBsressmocTs,
Banp., s BEAB sapambe oGbmamBArO O6#3aTEIBLHATO CANOYCTPAHE-
HiS 0TS RYHEYDEHNiH BT BOUPOCAXT CTOIGHOBEHiX HIE GOpHOM 38
9K0HOMHYECKie HHTEPeCH.

HuvromunME moveTanTCa Ccoraamenis ¢0% ofssareIsmocTw xbve-
Bif y ASHHArO Bpaua BXH Bb X8HHOMTD rBueGHOMT saBejemiu, T8ES me
EAET O NOXYHHeHim Ce6d NIPOBSBOACTSY ONEPANiE MOAD CTPAXONS
EMymecTBenHOR orphTCTBEHHOCTE 33 HEBHOOAHEHIe TAEOTO 00@3a-
TeAbCTESR:

IIpusBaloTca BEYTORENME MHOrOOGDASHHS ONEPALiE, HANDABIGH-
HES HA MOHOUOXHWBAI[i0 IPOESBOACTES, NDPEXOPABEMATGIGCRON HAN
Toprosoil aBaressrocTe BB WSEBCTHOR OTPACIE NOAT CYDAXOME MITPA-
¢oBE, Cb BEIAME SKCIIYATEHPOBAT NYGAHEY HACAILCTEGHEHMS N0~
BHmenieMt IBAB.

HouroXHEME HOYHTAIOTCE YIOBOPH 'O nepem uwnmoﬁ
EzieHTeJH 33 BOBHATPAmAEHie.

Bosmarpaxjenie, BHNIOBADEBAEMOE BH CBOMD mssy AreHTAMB 10
xBaaus GpavHEMD, Eoraa Xis ycmbxa oNepamis myCEaW0TH Bh XOAS.
O0MAHH, JO®b, 9JYBCTSeHHOE BosOyXjemie, NIPHBHADTCE TOme N~
YTORHEIMHE.

HauroxauuME NpESEAWTE CYAH YEIOBif, NOAYHBSIOMIS cmne-
ceaxs jbaresell mpomssoxy aETpenpeHepa.

Hepbaxo memusw crbamm, cyaamelt Epynsse Gapamu sa ome-
PaRiE CEABXAIbHATO CBOfiCTBA, yrpomawmis vEeTorh Hpasops, 30sfy-
E2a0TH xBaTeIsHOCTh CyAS B BeAyTH KB HEYromeersy caBaxa, Tyrs
eCTh, HATYPAIGHO, MHOrO HE3AEOHYEHHAIO, CHOPEATO BH Aberesn-
HOCTH CYyAOBH, HAUpPABIEHEOH RB OrpamieHilo o0mecTes OTh YyRpH-
NXeHid CHIH cXBIORT ONACEHXB JiS WECTOTH HPABOB: @ HHTEPEOOBS
00mEeCTEORHATO HOPAKES.

Hepharo secnayaranmis camas nenomﬁna BpeAEEXT DPOMEC-
Joss He BCrplBuaers Hapzexmamel peaEmiz, EOria SBCUIyATHpyeTCH
Ny0IRRA WHOSEMHAd, EOTAS OIACHOCTA IOXBEPralTes MHTEDECH, 0C0~
GeBHO SROHOMHYECRie, HHOCTDAHHATO TOCYASPCTBA ™).

*) Laxa KOUOXHOHiA 9THXS XAHEHXD ¥ XaXsEBAmaro PA3BETIA BAXHOR DpaETA-
9eckof cTopoun 2Bia W MHOEeCTBA KOBTPOBEP3ENXH, B HbMenxod cbpauuys-
crof mrelg:rypi, CTODOHS BTOrO Y9eHis MOryTH CIYZRHTH yS8SAHEAA SHMe B
Saleilles, Lehrbuch Endemann’a, oco6. §§ 103  103a, a raxxe Dernburg, D. bir-
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Heaws Bajgzexurs 0003HAYETH XAPARTOPHNS HOPAXHYECKIT epTH
maromeerss Cxbaxe. HIXh €BOASTH KB YETHPEM® TIIABHHMD:

a) abficreie 9Toro BEAA BEBAIEAANiM eCTh mO CYmeCTBy Heno-
epexcYeennve, »b upEeEnarb He Tpefyomee HERAROrO 0cofaro co-
yuacris cyaa. Ecam Ou, 0xEago, mpocToro OTpENATEILHATO OTHOIME-
Hig ®3 cxbaxb B3 ZamEmX® yeaosisxh He OHIO ROCTATOUHO, TAEH
910 BOHPOCH 0 HEYromecrsh BosGymiars Om commbaie, T0 BCe co-
xbficreie cyxa ZAoxmmo GyAers OrpaEmYRTHCd npasHamieM® CABIEEm
BRITORBOR Ccus0t 3oxona, BOHCTATBPOBAHieMT ed HEYTOZecTsa, nul-
lité de plein droit, corepmenBo HesABHCHMATO OTH HHTEpPecOBsh CTO-
pouH B es HCEs o0p ammysuposaminm cabaem (K eststellungsklage),
~m6o s caxbaxb mEuromEoR ipso jure Hevero AHBYAHPOBATE.

b) sferrs HETOZecTBa He ecrh orpanaueHENE cropomdf, HCKaB-
mefi ero EomcraTHpopamid. Byxyum pp ocEHOBB cBOGR HEITOEECTBOMS
d’ordre public, om0 #% mpmaEnErb abBicreyers He N0 OTHOmMEHID KB
onpexbresHOMY Epyry aamb, & GesOTHOCETENbHO, Ch abcoxoTHOfM
cusoff me ToAbRO EHA caMuft aETD, Ha cABiIRy, HO ® HA BCH BOBMOZ-
BHE ed EoHCexpenmim *).

¢) cABiEa HEYTOZEAS We MOBers CTATH ABHcTBEHTEAsHOR mOCpex-
crBoMs NOCIBAyIOmAro ed yreepEAeHis, B 670 OndTh NPOCTAY KOHCEEBEH-
Hig roro csoficrea EHMYTORECTBA, ITO OHO, IO HPekTy, 6COINTHO, Cyme-
orsyers xad BcBXT, 8 Be xa@ uspBCTHATO TOEBKO EpYra amme **).
B3 cmay sroro mERaRoe OTABNEHO B3ETOE IHHO HE CHOCOGHO BO3-
CTAHOBETS €3 3JeETs CBOHNE OXWHOREMD NOCTBAYOI(EMD YyTBEp-
ExenieMs.

d) magomews, BB HEYrOEecTBy CABIERM He DpEWbHAETCd EAKS
ucrbagiomee ero cpexcTso HCTeYeHie CPOKA, KOTOPHY yCTAHOBICHS AIS
NpexsaBIeHiS HCES, RAES CHOCOGA BOSCTAHOBETh HAPYMEHHOE NpABO,
T.-6. Kb 9T0My BmAY Hepbficreareabmocrs He Momers BuMbTh npu-
Joxenid HCEOBAS XaBmOcTh. H 910 BunOZEB HOBETHO, HGO HEHITOme-
cr80 CXBIEE BOBCe He BABECUTH OTH NpeABABIEHiS CHOpA, HAIpa-

gar. Recht I Band (1902 r.) § 125. Marepect msyusenia Bp moxnod mbph Bo3sma-
rpagyaercd BaTYPaIbRO TOILEO NOCTOAHBHMD H NpHCTAVMMNMD O3HAROMIeBieMD
¢s npantEsoll cAbIOET H cyam, o6mapyxnBammefica 0c06eaHO Ch CYAOBEXD ph-
MeBaldxs 00 CHOPHNMD BOOPOCAMB.

*) BHme GHXA yEAsaBN cayyam, raB ,nichtig® »» Fepuanck. Yioxm. B ,He-
xbiicrearexsBuA* (6pags) y Hachk Be UMBIOTH 3TOr0 CMHCIA.

**) JdgstcrHO, 9T0 HpEMbBEEsie 5TOT0 nMoz0Eenid 6HI0 BeChMA CIOPHRNMD Bb
xmpaf{sp'h o6maro npara (Lepa6yprs, Pandekten Bd. 1§ 132 Anm. 5). [Ipnubeenie
§ 141 abs. 2 Hbw, I‘g Y. pos6yxEaaeTs TO me pasimeie Mmubail (cu. Saleilles-
6oxbmolt 3ECERYPCH 1O 9YOMY npeaMery, crp. 324—352). Boo6me exhsxa mocabaym-
mMad PASCMATPHBAETCA EAET BOBad, HO eCTh BOSNORHOCTH ed 9(eETh BechbMa COsH-
SHTH Cb HACTOAIMHMS yTsepEXenieMd nmpemaefl cXBAEH, HAAD. BD CAYIAAXD, KOTHE
HexBecnocoGBHR noATREpEASETY COBepMIEHHHR HMD BH GoxbsneHHOM® COCTOARIH
(cymacmecTBie) 8ETH 00 BHBAOPOBIEHIR.



— 908 —

BEEHHATO NPOTHBS ed CHAH. ITO HAYTOXECTBO HACTYHAETH CaMo Coboi,
BaxoxuTs ce6B npmubmemie npu ecaxou nonvimun damv comexn
sderrs (mpr coxbfictsim cyza, opramoes GescnOpHOR HpPRCAEEN|E,
HoOTapiata), npemje BcaBaro mcka. Crazo OuTh HCTevemie Cpoxs
NCEOBOf JABHOCTE He MOXeTH, JAAd CXBIEH H3HAYANR HHITOXEOM,
CIYZATh HCTOYHHEOMD yEpBuremis es cmam BB AaxsEbiimens.

II. Jpyrymo xareropiio aBaenikt meyblicreareasHocta cabirm o6pa-
8yOTH TH CIyianm NOPOEOBS HIH HeXOCTATEOBD €d COCTABS, KOTOpHE
Goaxbe wam wmembe GespasimiEH Bb CMHCIB ed JeraJbBHXT PEKBHSH-
TOBH, HO B TO Xe BpeMS YrPOBAKTD NPAGAMs U UHMEDECAMS CO0-
yvacmyuna consxu. ECIE HepOCTATEE IepBATO POAS H MO HXS HpE-
poxb # mo mx® odeETy DDABHIBHO OTAHYATL NPHSHAROMD AGCOADT
Buxs, d'ordre public, mopazmammuxs Becsh 5dperrs cxbigm BB Ih-
I0MB, & He OTHOCHTENHO TOJbKO onpexbieHEATO Bpyra SAHHTEpe-
COBAHHHXE, TO HEXOCTATEH BTOPOTO DPOAR COCTABISKOTH M IO CBOEMY
cBofictBy H mO S(eETy dBIeHie WPAMO NPOTHBYNOJOZHOE WEPBOMY
TEOY ed HOPOKOBS. OTO EATEropis CABIORD ommocumessno-nusmox-
#oizs, BeNBACTBATEABBOCTD KOHXB YACTHONpABHAH, d’ordre privé.

Mu yme me pass mwmbim cayuafl roeopeTs Bume, B AHAIESH
N0JOEATEALHHXD PEEBESHTORD BOXEBSHABICHIT, 00 STHX'S BOBMOEHEID
Aederraxs caxBiEH, EoTopue He 06BAPYZHBANTCE HEOGXOXHMO, 8
MWD 96ENMYAAHO MOVYyms Gbéms TPOTHBYHNOCTABICHH HOPHXHIECEOMY
operry cabaxE, ecia samHTepecoBaHEHE HAfjeTs ST0O HYRHHME.
9T0 mpeERe BCero CIYYAH BOJNGHSTABIEHid, BHBBAHHArO OUIEGEOR
cy0rera cibigH, nNpEHyEjeHieMb, NOAT BiigHieM® KOTODATO OHS
Haxojnxcd. Cmoza Xe BAYTH UACTBIO eayuaE OOMAHS, CHMYXSIiH,
cEpuToff oroBopeE (reservatio mentalis). Haws magzemaTs sxbes,
Bh oOmewt yyeHim o Hexbicrsmreasmocrs caBaoEn, Togmbe ycramo-
BETh HOPHAWYECEYID HPEpPOAY TOr0 BEA& HepbficTBETesssocTR cxbazm
u coorekrerByomie el ocofHe CmIOCOGH €S HHBANMARIIN.

Tsasebfimie npussaka sToft EaTeropiz NOpOEOB® CXBIRW, 9BeH-
TYaIbHO NOPARAIOMEXD €4 HPeETs, SAEJIOYAIOTCH B TONMS:

8) YTO OHE He BHSHBAKTE Henocpedcmeenvaro dpesta obescure-
Big cabikm oxBoR «Boet HaIEmYHOCTHI. OTy YepTy H OG0SHAUANTE
B .HayRB TepwmEoNM® annulabilité, ocnapasaemocts, BB OTIHUIE 0TS

*) Cu. oco6. [lepsGyprs D. biirger. Recht § 116 npambs. 8 m rTexcrs na
crp. 350, VI. Jas Opara To ®e OTCTymledie OTh NPEENANA BH YEA3aH. BHme art
1324, 1325 Hiu. Tp. Yiox. Bosuomso, uro cxbiza ¢opuarsHO BRITOZEAS HE
Omaa csoespeMenBo ocraBfena Gess mocabicrsifl, & moxaydmis mcrolgesie,—Toras
BACTYIAETH OPONECCs BO3MOKHATO Bb JAHHHXS YCIOBiAXD JCTpaEenis oTaxs mOCKbA-
creifl Bchue BampaBleEBHME B 370 HPHAHIECEHMH CPEACTBAMU, HAOp. BHHRHES
LiOHEHMB> HCEOMS, HCEOMD HSH HE3AEOHHAIO o0orameHis, o6n yOHTEAXD B3 Abd-
Bid He}0BBOXEHHATO,
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nullité »s Thcmowms cwucaB mepbiicreETessHOCTE crbakE ipso jure.
Cefiuacs cabaea pb#creEremsma. Ea cymecrsoBagie ynoxo6isiors,
0AHAEO, 60abHOMY, HEHAEEHOMY OPraHHSMY, XIS KEOTOPAro BCAROE
moTpacesie MoxeTs GHTH ONACHO.

Buxoxs #8® 9T0ro cocrosmis jsoaxift. Ecim samaTEepecoBABHER
OpexBIBATH CHOPS NUPOTABH CABARH, OHA XerE0 Momers mocrb sroro
yrpaTaTh Bech cBoff mwpaamueckif sderrs. Bosmomens, 0x8aR0, H
rakoff Buxoxs. Hukro He moissyerca CBOHME NPaBOMD HHBAXBAH-
poBaTh CBAy CXBIEH, HCTERAeTH CPORB, YRasaHERH xis proft mbam;—
TorAs ciBika EpbnHers, ® W8T COCTOSHiI BHRBAATEIbHAIO, HEHA-
AeXHATO HepexoanTs B cocrognie OescmopHo-xbficrETeasnoe, mpa
TOMB TAED, BAET OH BB Hefl HSHAUTAJS He OGN0 HUEAREXS AedeR-
TOBB, HHEAKHXT NOPOKORS, YrPORABIIEXS ed cymecrsoamin. W ora
AXLTEDHATHBA HACTyDAeTh He ipso jure, a HempemBEEO npu mocped-
Cmen SABHTEPECOBAHHATO, €r0 BHPAKEHHNMS HIH MOXYATHBHMB
nocrbayomens BosxBficreiems Ba, yEpBmiemie Him EEBRXEAANiID
caan cxbaem.

b) B8 paAy cb STEMT Apyrad XAapaETepEad YepTA AXE HTOIO
BEA& BHexbficrBaTesiHOCTE cRBuRE saRIOUAETCE BB TOMB, YTO He
X000R Tpetit W OTEHIHAP He TOTH HIE JPYrof OpraEs MOPHCAHE-
nia ex officio, a aams ompexbaemnnft Epyrh BaWHTEPECOBAHHHXB
Bb HHBAIHAANIE CABIRH MOZeTs> XOCTErHYTs 9ToR mBaw, Him Hemo-
CPeACTBEeHHO OTBeprad cEay cxbixw, o ueMs celiyach CramemD, HIN
OCDADHBAZ ee mepeAs TOR mam XpyroR mHCTammiefl; 5T0 orpanHvenie
Epyra IHNG, CHOCOGHEIXD WHBAXHABDOBATH CABIKy, AaeTs OcHOBAHIe
OTAHYATH HTOTH BHAS HeyBHCTBETEILHOCTH IPHSHAROMB OMHOCUMEAHOT
gepblicreaTeasHocTd, TOraa KAaRE mepsHit poas BexbRcTBETEABHOCTH
ecrs alcororanit. Byayurm meablicrearessHoll xxa oamoro, XByX®
SAHHTEPECOBAHBHXS, CABIER, IOEA HMH Be OCIODEHA, COXPAHZETH
BCIO CBOX CHAY 2ad aio6oro Tpersaro u BosxbRcreiems Tpersaro
OTHIOAb HE MOZeTh GWTh HHBAJHXHDOBRHA.

c) BB ThCHOR CBESE CH STEHMH ABYMS XAPAKTCDHHMH YepTAMHA
9TOr0 BEAS HeXBACTBMTEILHOCTH CTOHTH BOSMOZHOCTh YCTPAHETH IO-
POEB CABIEA OTKAS0MT €O CTOPOHN SAHHTEPECOBAHEATO OTH MpHHAXIE-
EAMATO eMy OpaBa HEBAIHAEDOBATH cuay cABAEE. ITA ycmpanumocms
yrpozawmaro carb cxBikm mopora ecTs oxHA HSH HauGoxbe apEHX'B
OTAHYATEIHNXE YeDTh TAED HASHBAEMOR ocmapEBaeMocTE CABiEm,
annulabilité, Anfechtbarkeit, ors BEYrOmecrea, nullité BB ThBcHOMT
cuucrb, Nichtigkeit.

d) T8 Ze mbib AuCTEraeTCd MOJYAJIBBHME NyTeMB, EOTAS S8HH-
TepecoBaunnfl, EARs YRasaHO BB NYHETE a8, MPONYCEaeTH CPORS, BB
goropult cabiga Momers OHTP HHBAIHAHDOBAHA, UAH XOUYCEAETH
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HCTeveHie BCEOBOf JABHOCTH, Noramawmel npaso ECES. ITy Yepry
MORHO 06085AYHTh NpPHSHAKOMD HexblcreareassocTE CABARE npe-
X008wet, 8% OTARNie Orh HexbUCTBETEARHOCTH UOCTOSHEOR HIN BN~
YTOXMECTBS BB TOYHOMD CMHCKB,

910 BamGoxbe mpooroe mMpOTWBYDOXOMeHie XPYXD BEASBS Hepbl-
crBaTeasBocTE CABARE, ROTOpOe BB Xoorarousoll MBph ucvepummeers
ofmie XapaETepENe WpUimNYecEie IPESHEAER *) sBIeHi 8CHO OEpe-
ABzeBmefica RaRD BB IATHHCEOH, TARE H BS COBPEMCHWHXH CHCTE-
MaXD Asoficreessocrs TEHOBS Gescmais cadaxs.

Bp 9voMD yuemi# HAMT OCTRETCE CEASATD O MOMOOGEE UHGAM~
sawiu cxbikm, T.-e. 0 HyT4XB, EOTOPHEe BeAyTH Bb SToff Mbam, mpo-
crbimaxs m Gosbe croxEmxs. Ha paxy c» oTRMT BAZeHD BOOpPOCS
005 ofsemm BHBAMEAANIE, T.-6. PAABEHMT OOPASOMT O ABYYS €4 BE~
Aaxb, 06% sasassfanis caxBixy Bo BeeMs ed coerasd, Biuw 06 HE-
BAXHASIIE TOJIGEO UACTRYRON, T.-e. ofremawaiek isms oyybunmme
moMenTs nbaaro cocrasa cxbiem (Op. xm. I, cr. 89). Drers so-
IpOCH CTABBTH HAMY 8aAAYy BB OYeEp TBCHYIO CB38h Ch OOMEMS
yueHieMs 0 TOsROBaHiE lopEAEYeckofl caBaxu. Haeroisxo posMommHO,
wu B3 zassabimens wmocsemcs stok Tpyzsoll nEemiscrEieeEoll mpo-
Gaeun, oTwbess mpH 9TOMT mpexExe BCero, 4r0 yYemie O ToAEe-
Banig cabare ToanE0 oxmoit csoelk cropomolt xmacaercs WsAauE es
uspaspaanis. O6mas nbiss ¥ BaDpaszemie yvemis 0 TOIROBRHIW
PascuHTaB0 BA OOXpAHEBie €% CHAM ©CIH He Bh IAIOME, T0- X0Ts
B Y&CTAXS.

Hesapacame orh 9T0r0, WpHINYECESS TeXHEEA DACHOIArAeTS
NUOIOSACICRENME PeCCYpeaME, HANDABICHHLIME 3 TOMy, YO0
cabara, roropoRl Heasss -yZepEATH BB cuxB, yrpauseas 10 xbersie,
BA EoTOpoe OMJIA pAsCYATAHS, He ASS4I8 Bb pesyisrarh mMyme-
CTBeHHNXS YmepOorh Ald CTODOHE BEBHHOBHOR §% NpHYEBEHIN
aroro ymep6a (Op. xa. I, cr. 66). Kampaz mes sraxs cropoms
yueBid o ToaEoBaBiE cABIRM, BAIpDABICHBAS HA BOSMOEEHOE OIpa~
#®AeHie ed oTb IpyOuXb OpieMoBs H TAXEAHXD mocrbiersilt masasm-
Aania cabame, mafizers ce6B wbcro mim BB OOWEXD DOZOREHiSXD
BJE Bb JeTBALHOMS HSyueBi# aBiesid. 3x1bch MW OCTAHOBHMCH CHA-
a8 Ba soupoch o Meroaax® mEBAIBAANIW CXBEOED BoeGmIe.

Ma yme aubam ciysalt yxasars BWHE, 970 BB HEDBROHAYANH~
HOMD CTpoeBim CABIRH, THODMIECERHMS OOpDA3NOMT KOHXS MOTYTH CAy-

*) IIpr ocofioM® ycepaid MomHO, KOBOYHO, B Menbe cymecTseBEHM®H OPB3HA-
E8MD AATh TAE0e Ee phmawmee sHadesie. Jeonrapas Bh YEASRHROMT BWME TPAK-
rath Der Irrthum bei nicht. Vertrig. macanTusaers sieben wichtige Begriffe,
goropee ofipasynTh oxAns Collectivbegriff z1a Anfechtbarkeit m croxnso xe xia
Nichtigkeit (vTp. 320—321). Tyrs ecth B Th 4 nDpHSBaRa, ECTOpHe HMEMLTS
ofwee wpninue Koo sEAdesie.
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ZNTb CTPOrO-o0paansie CABARR EBEpETCKOR 8mOXH, S6COXITEIMY pe-
KBESHTOBS HXB COCTaBA 000TMBTCYBOBAXO W GesyCiOBHOe HXT EEYTO-
XeczBo, ROTAS BChXS pexBEaATORS Xi§ HXB WpHARTecEaro xbitersis
Be OBASHBAJOCH HMERG. TOYHO TAED Xe NOPE NAJUYHOCTH NX®
o0pSABAr0 COCTABA HHEBEIS OPOUNGUNGIA CDEACEBA SANETH HO MOTIE
UeDBOHAYAALHO HDEXOTBPATHTh HIH YCTPAHETh HE® HPeETa, Xorda OH
85 ocaosB ofpsxsocrell zemazs omalxs, macmiie, o6uams. Toanso
OYTOMD IKOMPAOPIUNAPNAID USCANG06aHIS, € HPAMEMNS coxbilcrriens
BHCIIATO OPrARa HPaBOCyAiS, BOSMOXHO OHJO0, EAXH O AKYOMT mO-
MEX0BaHiS, yATH, WSOABHTHCE OTh SYHXS THCEOBH HEYMOAEMO-0G-
psanoli woranin. Caabue cabau SECTPAOPABHAPHHID CHOCOGOBH
OXpARSHIS HpABS BB CAYIASXS WHBRAZHAARIE cxbhika,—Eorgs, seadxs
88 npusaamiems cxhusu (Gpaka) mesagommoft ® Bexblicrsmveassol,
yUACTH HOTepPUIBRMEXD, BH ANBHOMT CIyial, HEBEHOBHANO CyHPYLS,
BOBAEUEHHAIO Bh ODABT OOMAHOMS HAN HAcEZiews, H Xbrefl, po-
RxGEBNXD orh HepblicreHmresssaro Opass H SATRCAHHNXS BB METpH-
YeCEil RHErE, Orpaxmjiaercd OTH TAEEUXD DocrbicTsit HWEBAXRJANLiE
Gpaga, DOCPSACTBOMT o0colaro scakill pass xozaraficrsa Ba Baico-
vaimee Hus, B3 pesyisTaTh Koero rpamxaEcEOe COOTOSHIe STAX'D
280k MOXers OHTH OCTABIGHO HeUPEROCHOBEHHHMH HBAE BOSCTRHO-
BEGBO WOROOHO restitutio in integrum mperopcroft cacremu,—yaep-
=uBainch A0 mnocabxasro Bpemenr B% Hamel mpasTexb. Husmb
970TH SECTPAOPAMEADHNME mopazoss sasonoMs 1902 r. (063 yreepxx.
upasEas 00 yiydmed. NCA0ZeH. HesanoHBOpoxx. xbrelt; Colp.
yeag. 88 902 r. N 62 ora. I, 2) yaepmams Ay BOSCTAHOBEEHiZ
TPAZAAECEATO. COCTOARiS HeBHHHO-mOTEpPrhBMAr0 eympyra (cM. ykas.
saxons, III, moB. peasrm. cr. 133 sak. rp.,, 7. X, u. I, mo msa.
1900.r.). UYro =me ®acaerca mocaBacrsill maparmzamim Opaks Axg
Abreill, pomACHHHXS Bh OHOMS, T0 Kb HEMS BEwbBers Outp mpEMB-
HeHo mosoxemie ¢r. 1311 ykas. saEoma (xbre ors Gpara, mpa-
BHAHHArO HexbilcTBATEABHEMD, COXPABAIOTH IPABA ABTell 8AROBAKXE).
H cxbroatesbH0 KB Orpamjenii 9rExs npass BMBwTs OuTh mO-
OPABICHH OpouNGPHHA TPAEASHCEO-IPONECCYAIbEES Cpexcrea *),
IIperopceas wprcamEmia CTasa BHecpapBenHo Goxbe uyTBOE KB
BHYTPEBHEMD DOPORAMD H0pHEEIecEoR caBakm, XoTopas, npE HXD H&-
AHMYHOCTH, MOXKETH HOAICRATH HHBAJBJANIN He OXHEME TOXBEO HECTPA-
OpAHHADBHME cpeacrsamu. Bs oroff ®e mbaw, HA pary €b BHMH,
OTIACTE BD 3aMBHY HXB, HAHDABNGHH CHAYAIR Gospadcenin (excep-

tiones), Eoropus ofgsapmifics, AoaREEED 10 cxbigB, orsbTIERT BB

*) 9rors Xe nyrs SaMbBEN 3ECTPAOPAHHAPHEXB CHOCOGOBS OPAHHADHEIMH B%
cBoe speMa OHxs npumbHdeMs H Kb y3akoHemiw xbred.
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mponecch MOZer: IPOTHBYNOCTABHTL HCEY, AOEASHBAS HpPUHYXEAEHie,
o0Man®,omu0Ry, Jexamisa BB ocHoeB caBirm, 8 mosxme, K5 Toh Ee mbam
BEAYTH H NPIMHE UCKO6WA mpumasania norepnbemaro. Ore Bospa-
menis, a snoocaBjcreim B ubiu#t paxs wckoes (actiones, mamp.,
doli, quod metus causa), HANpABICHHHXs BA HACUPOBEPReHie CHIN
cxbagr (Anfechtung, annulation) craim s aaramceol, a sarhbus m
BO BCEXT HOBHXB CHCTEMAX® OpOUMaApHoiMYU CHOCOGAMEH HHBAIHAM-
poBaTh cABIRE BTOpOro HSH YEASAHHHXB HAMH THIOES, T.-€. THOA OTHO-
CATENbHO - HAYTORHNXD, NOCPeACTBEHHO - BeABRCTBETEbHEX'S, OLPO-
BeDEEMHXF CXBIOEE. OTH OpAMBADHES NPONECCYatsHHSA CPEfCTEA.
OIEHAEOBO NPAKTHEOBAIHCH H BB cHCTeMS 06maro mpasa H HA& OCHO-
sagiz code civ., B mo aBCTpificCROMy rpamEAABCEOMY YVIOEEHID B IO
rhficreyiomeny T. X, u. I, (cr. 703), Epalige ckyiHOMY m mOAZe-
mameMy Hueb samBEB crarhaME mpoekTa, COCTABISIOIMEME pevyenyitn
cmapwis sanaoners obpasuoes (Op. Be. I, cx. 65).

Bs Themoft cpasE cb mepecMorpoms xbBcrsosasmuxs BB I'ep-
MAHIZ CTADHIXD CHCTEME, Ch sajavell OTTOpPEeHia OTH JATHHCEHXB
06pasmoBs H BHPAGOTEM HOPMB BOSMOEBO GimsEo oTebuaromuxs
IPaETAYECEEMD TPeGoBABiAMB IOCTRNiH, y&e Bh 1-MB urenim IIpoerta
Ipazx. Yiomenia aia mbuensolt mmmepim, crapufi cmoco6s HEBa-
Iapanin ciBIOE® NOCpeiCTEOM® HCEOBD H BO3paEeHif co CTOpOHH
SHHYJSTOPA SANOXOSPHIA WMEHHO BH HeNpAKTHYBOCTH. IJpasTHEa
onpoBepmenis CABIOED CTADHMT METOIOMB, OCOGEHHO BB TEPPHTO-
piaxs Code civil, sacayzasara xsosraro ynpera. KEcam cropons,
pomexmeli B® cxbagy mo omm6EB, moas Baismiems npEAyEAeRis
BIa OGMAHA, NMPHXOAHIOCH OCOAPHBATL €d CUAy HOCPEeACTBOMD HCES,
TO HA Hee, BARD HA HCTHA, 10IXHA GOnia BMBeTB cB 9TAMB DAjATH
TAReCTh KOEASHBAHbE (PARTOBB. IT0 HmEpBOE BBEHTYAAbHOE HEyA0D-
cTBO xad 1sna, cxbiapmarocs meprTBoR ommEGEW, 0OMaHA, HacHJis.
Ho ormomemia cropoms MOryr» HpHESTE H TAEyH KOBQHrypamio.
Hcnoanenia mo cabixd eme me mocabaosaro, a Epejarops ero-To
mMenH0 H Tpe6yers. Mezay Thus cabara u crano GuTs camoe Tpe-
Gopamie HA Hell 0CHOBAHHOE MOEeTs OHTH OmOpOYeHO excipiendo,
IOCPEeACTBOMT BOBDAEEHiE O WODPOYHOCTH BOJICH3HABICHId, BESBAH-
HAro HACHIieM, OOMAHOMH ¥ mpod. B® oromM>» caysad mHeyroberso
axg orebrumEa OyZeTs COCTOATS BB TOMB BB OCOGEHHOCTH, 4TO He
OHF, & HCTENhb BHOWDACTH BpeMd, EOrIa HOPEIBIBATH HCEKB, H Gvi-
Gops 6pemeny IeTRO MOEETH ORASATHCA COBEPMEHHO MOIXOXAMHMT
A4 HCTNA W HemoxXoxamuemb aixa orebruymea. HexocraTors craparo
MerToj8 JeRHTH, 0YeBrAHO, in modo procedendi, m cwbias Mucs
peaaETopoBh mepBot EOXH(EEANiONHOf KOMMHCCIH HANDDABIEHA EB
ero mcupaerenio (1-e wremie § 114). Iocrbaywomift mepecworps
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BOmpoca Aaxs xbficysHTeARHOe OofmOBAeHic ® OfOramieHie BCEr0 HE-
CTHTYTA HHBANEJANiE CABIORT UpPH HANNYHOCTH YEASABHEXD HO-
POEOBT BOJeHsBuBNeHis (cM. 0co6. OOMEBPHNE H 09eHb COXEp=Ea-
vexsuntt art. 143 Hiw. I'p. Vioz. *),

Yrto6n pasoMs UADHDOBATh H TY B APYIYH0 ONACHOCTH, HEMENRAS
poxadupania pupaoraiza npocrhAmift cmoco6s xbiicreis, Hampa-
BIGHHHS IPAMO, 0ess ofpawewia x3 Cydy, B> WHBAIBJANIR cabiagm.
0GB pexaxnin yxasamEmxs crarelt (§ 114 meps. m art. 143 srop.
Yr.) s mOITH TOReCTBEHHOMT 0Goporh phwE mpexoCcTABIZNTH aHHY-
asropy (d. Anfechtungsberechtigte) caxbaars csoe BozemsszaBemie
ch OBAs AHBYAEpPOBATH 95deBTH CXBIEKM MPIMO CBOEMY NPOTHEHEKY.
910 eMmoydetroe GoscussAGACNic, B CBIBAHHO® BM Ch EARHME He-
06xoanMEME perpmsETaME Qopus H 00paxosn. Bee, wero Tpe6ywrs
nozoxenis Hhuenxaro Ropexca o065 omu6rd, npaHy=Aenin, o6uamh,—
870 Gesomaaiamessioomu. 3asBIenie, omopoyrBaKiNee CARIEY, 101EHO
SSEIWYATH YE&SaHie DOBOAA HHBANBAANIE, OMEGEW, 06MaHA, EOTOpHf
o6HEapyxaicd D0 cobepmeniE cyBiEW, HIH HacHXi®, MOX® BiidHieMD
Eoero mocx¥Bzosaxo Boaemssiriesie. Ho Bce 810 Beo6XOAEMO BH-
noxnwrs unverziglich, ohne schuldhaftes Zdgern, 8d Bpenn, # 0THIOAD
He N03®e OXHOTOXHIHAIO CDOES, mocih Eoero Takoe BoiemsnaBiemie
He Gyaers mmBTh EEEaxoro mEBasEiEpyomaro Spenra (Him. Vi.
art. 119—121, 123, 124). Tasoft smbcyre6mufi aEKTE MOZEeTH
Cpasy IaparasoBaTh Bech 9QeETs CABIEH, eCXH BT PYEAXS HAIAJAIOMIAr0
ecrs cefiuace HAIMIO BCH cpeacrsa xxs mEBaxmpanis. Hesazmpanis BB
9THX3 YCIOBi4XT He COCTABIZeTH, OXHAKO, HempewbHEAaro mocxbacrsis
sanazenis, [IpoTHBEMES MOZEeTS ZONYCTHTh HAIHYHOCTH OCHOBAHIH Aag
wBparuzanin cxbixs. CropoEr Moryrs sarbun HafiTe TOTE HiR ApY-
roff MEpoxso6mBRE BHXOXF usH Epmsuca. Ecim mamagaiomift mo TBms
BIA XDYFHNH COOSDAEEHIMT YCTYHWTH 'NPOTHBHEREY, HPEAS KT TOMY,
HAE ADYIOMYy cOTZamemi® Haciers cmopmok caBirm, 1o cxbaea cra-
HOBETCH YXe pass nascada Gescnopwos u gbficreareassoli (art. 144).
Ho 510 He HCEAOYAETH BOSMOEEOCTE H APyroro mcxoxa. Cropoma, Ko-
Topofi sagBNeHA BB YEasaBHNE EpATEifl CpPOES HEBAJEAAINiS, MOMETH
ocTaBETh ee Gess nocxbBacreili, ® sT0 He wmBmaers eft samemarts
CYOeONYME MOPAOKOMT CBOH LPUTA8AHIE, OCHOBAHHNA HA& cXBIES, 68
mevenie 00WAD MPUCUMMUITLMHRI TABHOCTHATO CPOXA MOTAMIAN-

*) 910 nolomenie CIYEHIO H BO BpeMa EoxudBEEanioBEHXD paéors m mocrh
sBejenis BB Ablicrpie HOBATO yIOmeHid mpeiMeTOMT OYeHb OEEBIeRHAro oOubma
uEBpiit Be ToxpEo BB TepManid, HO H BO Ppannin (yEasadid cM. B OSMUPHNXD
EOMMeRTapiaxs H yYe6urEax® N0 HOBOMY Eoxexcy H b5 knart Saleilles de la
Déclar. de volonté, crp. 359 m cabx., riB weTaTess malfaers MHEOrO NBEEHXD
XaHAHXD). Bb E0ARQHEANIOHEKXS TPYIaXh y HaCh 9Ta mpobieMa HE OCTABAIA
HHEAKOTO CXbaa.

XDBEPEVA,—YTEHIA DO TPAXX. HPABY, BRI, II. 58
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WAr0 HCEOBHS DpUTA3aBis (CM. TOJLEO ITO OpHBEXCHBNS CTATHE H
art. 195 Hbu. I'pama. Yaomenis).

Hirs nsrakoro couBBmis, uro HoBuE MeTols HHBSIHJAIIM WpAE-
ABvecBoft cahage orHOcATearHO—HexrbficrBareasnoi (anfechtbares
Rechtsgeschift) me cocraBigerd HHCTETYTA penEOEPOBAHHOH CH-
creMu. Ero Be sBarm BE cacrema o6maro mpasa, BHE Code civil.
910 ceoeobpasanft ® BB 9TOMS npumBHeRim BeeAeHHHE HOBHMB HE-
MENEuMD yi0EeRieMb Bb HPAKTHEY CHOCO0D HHBAIMAALIE OTHOCH-
rexbHo-GescuabEol cabirw. Heanssa, ogmaro, me sambraTs, 4T0 XaXS
Memods, OB BOBCe He HOBH H XOpomo m3sBcTeHs, XOTS BB ADPYroMs
npeJOmeRid, BMEHHO JATHHCEOMY npaBy. Bs uwews, Toumbe rosopa,
8aEJI09AETCH 0CnOeHHOCTh, CBOEOODA3BAS YepTA STOr0 HPINMOTO 8a-
gpiemid NpoTABHERY BB Eparyafimili cpor® cCBOero omposepmenis?
CsoeoGpasie Bce Bb TOMB, 9T0 8KBCh MPoYeECCs HANUNAEMCA C3 %OMYUA,
Ch HCHOAHHETEAbHOHR .CTAAIW, OpPH UYEeMD 9BEHTYAIHHO OHB MOXETH
TyTs &Ee xocrarayth nBau. Ho Bosmoxmo, uro cropoms mofixers Ha
cyxe6uoe cocrasamie, ecad oHA ypbpeEa BT CBOHX® maHCaX:. B3
1araaceolt, mputoMs cmapod cacremB, b umcyB mara Ferncagmiod-
BEXB (OopMB DpomeimpoBaBbd ecTh ABB, per manus injectionem m
per pignoris capionem, ROTOpHA OTAHYAWTCE OTH APYyrEX® ThEMB me
OpEragaisHEMD COOCOGOMD HAYAHATH MPONECCH Ch BCHOXHATEAbHOH CTA-
Aig. OrEMT CyMMAPHRMB C10COGOMD CIOPT MOEETH OHTh DBEHTYAIBHO
paspbmens Taks ®e, Rax® BRBCyACOHHMS OnpoBepEeHieMT cABiRE BB
pspbcraons oraomenin nopounot. Ho cosepmenso Tag: &e gonycrama
H Apyrad aibTepHATEBS, KOrA8 SBIZETCS BOSMOBHOCTh OTCTO4TH CBOE
OpaBo, HECMOTPS HA SAXBATH SAJOrA HIH HAJXOEEHie PYED, HAN
Boraa, Bb Bompoch 00% EeBaiEpamia CABiEE, OPOTHBHEES pascyu-
THBAETH BOCTOPHECTBOBATh NPOTHBH HANAXEHid DDA IOMOMIE OpAH-
HADHHXD Ccyle6H0-npOIecCyaIbENXs CHOCNGOBS BANETH HPABA.

Bors xsoswil nyrs masaxspamia cabagE orHOCETEAsHO-HEnBH-
creaTesbHofl. Uro EacaeTcd BOSMORHATO, CMOTPE IO OCOGEHHOCTAMB
cabigw, BwGopa Toro Eiam Apyroro cmoco6a Ab#crsis, To whrs co-
uaBeia, aro meroxa mmBax@xania, npusaras Hbu. I'p. Yiozmeniens,
BNbers 8a ce6a Bchb mpemmymecrsa.

Bs Bompocax® TAEB 6183K0 EACAIMAXCS UPAETHIECRON CTOPOHK
abia o6mis coofpamenid He X03EHH, O0AHARO, BMBTs phmanomaro
sHavenis. Jlerso Momers oEasaTica HA npakTEEB, 9TO mpexocra-
Baesie croposaus BHGopa BMbCTO yCROpemis mosesers Ha xbxb BB
saMenneBilo BB JocTEzesin mbas. OrE omacemis MOTHBEDOBAIM pAas-
Jmsie mebeifl, o6BapyXnsmeecd ocoGeHE0 mpE BHpaGorks BTOpOrO
urenis, Hau6osbe coopmyw ® Tpyreyo mpoGieMy mpexcraBagrs Bo-
OpOCDh, %% KOMY UMMBEms Goimb 06pauseno sangaenie 003 WHEAMLOGULY.
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Bs mbroTODHXT CAYYASXD 9TO COBEPHIEHHO DpPOCTO, BAND., BH KOH-
TpasTB, Korra acs0 BEAEH 00B samATEpECOBAHHHA CTOPOHH B 0CO-
OeHHO HpOTEBBEES, EOTOpHE moxBepraercd Banaxenin. A Tyrs moryrs
BerphbraTeca TPYAHOCTE BB BOIpOCE 0 TOMD EOMy AApeCOBATH Sa-
dBiemie 0 Banmajenia, Bb HHNXB CAyY84XH 0Co0enHO, rab @e OxHBE
yUaCTHEED EOHTPAETA ¢b ToR H ¢B xpyrof croposH. Taxiz xe ocio-
ZHeHis FBISOTCA M TAMB, TAB BB CBasw Cb ABycropoHmel cabikoft
€CTh eme 3-bd, SAWHTEPECOBAHHHS B HenoroxeGEMocte cxBirm (xo-
rosops mag o6bmamis B3 moassy 3-ro). Ho Bo mcelt casb Tpyx-
Hocrb npumbmenis BaBcyxe6HOR sEHBAARAALIE YyBCTBYeTCHE TAMSB, rabB
cibaga ects oxEOCTOpORHE-00asuBamMAS (my6anynoe o6bmamie Ha-
rpaiN) Ch BTHMH DASHOBEAHOCTIMH, HA EOHXS MH OCTAHOBHIE yXe
sauManie Bume (crp. 692—695). Bors Ea 9TEXH-TO OCIOZEHE-
HiSX® H JOAEEH ONJIE €OCPeJOTOYHTH BCe BHEHMAHiIe PElaETOPH 2-T0
arenis. Crbrosazo mpeaycmorphrs BB O6mMEXP NOXOREHISXTD XOTH
Ou raasebiimia pasBOBEABOCTH pPASHOOGPASHHXD THOOBD OXHOCTO-
poHBAr0 BoemsnaBiemis. KEci® 0HO mpEEAxZeEAN0 KB EATEropin
empfangsbedtrftige, To Bamagesie mwMbio GuTH sagBieHO TOMY,
ube BoCOpisTie HeoOXOXEMO XS HOPHABYECROA CHIN OfHOCTOpOBHeH
cxbags. Ecae xas nepdeeniz cabige HyXHO BocHpisTtie my6amamaro
yCTAHOBIEBid, CyA8, ONEKH, TRNOTEYIRAr0 yupexxemis, ro m Anfech-
tung wwbers G6urs cabiama nepexs STEMH yCraHOBAeHiaMEH, RGO
cabaza ecrs amtsempfangsbedirftig. Harypasrmo, onats mmave
pbmaerca Boopock 06b axpeccaTd EEBRARAANIH, BOrA8 IOPHAHIECEAS
cuia cAbagm He ceasaBa CT1 BoempisTiews €b Wbel aEG0 CTOpPOHM
sozensnapienia  (einseitige nichtempfangsbedurftige Rechtsge-
schiifte); Taxopw mBEOTODHI BOZeHsBABACHIA TECTAMEHTADHHS, Ipd-
HaTie, OTEas® Or% Hacibacrea, mBEoTOpHA rEnorewHns cxbikm, my6-
JuyEoe of6bmamie Harpaiuw, A3 HHBAIBAANIE EOMXH AOCTATOYHO TOMN
Jopun ea oriamemis nepexs wuacraamie#l cyxe6HOH, axMEHECTpA-
TaBHOH, mepear myOammofi, mOCPeiCTBOME EOTOpOR Omia nepdrmu-
poeana cabira pp mozommreasHoMD ed cumerb. IIpm mx3 mocper-
cTeb mpoHCXOA4TH CHOMEHiE H Ch CAMEMT 3auBTepecoBaHEHMSD. Ha-
TypaubHO, BPEETh TAKOH WHBAJHAANIA MOZKETH MOAYYHTH PACHPOCTPA-
HeHie He IO OTHOWEHiMD K% OmpeAbieEHOMY TOXBLEO DDOTHBHEEY, 8
6e30TBOCHTEABHO, €rga omnes,

Hosoam ®b comMabEiaM® BB UPARTEYHOCTE HOBArO METOAS OHJIH
YCTpaHeRs Oemasvnoti paspabomxod TPyAHOE sadavu yER&saTh, OpH
BCEBOSMOXHHXD EOMOHHANISXT, aapeccaTa BEB-cyreGHOR mHBAIEARIIH
cxbigu. YrasaBEHS cefluach pyROBOASmiZ npasuia GHJH S8HECEHH
Bb OpHY O0Omaro cosepmamia cmamwo 143 xodexca. Hbroropus
YACTHOCTH YE8S8HH BH CBASE Cb OTABALEHME HECTETYTAME (OpaBa

5e*
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6pauHaro, RACXBAOBAHIZ), BT COCTABS EKOEX'S BXOANTS HHBAXEAR-
pyewaa ¢xbana *). Hosas meroaa Onaa ozoGpeEa npe rosocosania
B Nocabayomaxs WHCTABNISXE, PBSPAGATWBABMIEXS BOLNDPOCH, Ipe-
BOSMOIAIOIMEMD GOALIIAHCTBOM.

$ 60.

Toxrosanie wpuxateceoll cibigu.—IIB1s ero.—llpaBuia TOIROBAHIA BL EIRCCH-

qeceoll cmcrenb, no Code civil m mo err. 1538 & 1539 1. X 4. I.—~Anazsss oraxs

NpaBEXb.—IN. 4 OPaBEXD TOAXOBAHIA.—IIapaiieis B OPABHIAXD TOMEOBAHIS 38a-

EoHa B cxbaxu.—Bocnoxsenie mpo6broBs BoocoGenmocTa.—IIpoerTs [pazmx. Yio-

xemid. — [Ipespamenie LpHAEYECKAXT AETOBL B NsMbHemie Basmasenmis HMy-
MmecTsh IBAEBHXD.

IIopoks BOJEHSHABAGHIS MOZETh KACATECS HE BCEr0 COCTABA
cibire # He TBXB ea uacreff, ¢b HesHOZEMOCTHIO KOBXD CBEBAHD
Bech ed CTPOR; oH® MomerTs OuTh Yacraunull. U ecam saxaua mopme-
DpyAeHNiE HAUPABIEHA ®h BOSMOXHOMY oOrpaxzxeni es mbiocre ors
KpymeRmid, TO BAYypaJbE0 9(peETh AHHyXANiE GyieTh OTPAHEYEHD
vBuE vacram®, Gess HANHYHOCTH ROHXT CABIEA NpoxOIZaeTs Aep-
®arsed B cuxB. Ory oxpamaTexsByl0 i nBaocTH cABARE MAECHMY
IATHHCEOE DPABO BHpaxaio Bp ofme#t Tesd utile per inutile non
vitiatar.

Ha paxy ¢» srams, Bo MHOmecTeb cayuaess, rxl mo Thus mam
ADYFEMT HEAOCTATKAMT cocraBa CABiEH, efi yrpozmaza 6 Hexbi-
CTBHTEILHOCTH, XOPOIIO PASBHTHE CHCTEME YepPHNAKYS %ds CEMOW
ompoenia uncmumyma CpexACTBa BCe xe, Bh T0f Ham xpyrofi whph,
XoCTErHYT> To#t EoHewBof mbam, ET ROTOpOf BADDABICHO BOXECHSDH-
gBienie, mOCpeACTBOMT CyOcuziapaoR cibira. Ira cropoma xhaa
SCHO BHCTyIACTH BAPyRy OpE HsydeHia OTABALHHXD HBCTHTYTOBS,
0co6eBH0 HBROTOPHX® H3b HUXD. TAROr0 pPOA& PASCYHTAHHHSE mpe-
naTcTBis  paspymaTeasHoMy Abficrsilo pasEEXT fedexros cABarm
serphuawTcs ® BB cABiraxm EMymecrsesmaro oOmBea inter vivos,
HO ové OOHNHHH BB &RKTAXD npasa cemelimaro m ocobemno »% cxhi-
EaXh> H& CcAyyall cmeprH.

Bs PuuB xsoficreemmocts crpoemis mmcraryross nupaibHOE H
nperopceot cHcTeMu BectMa coxbficTsoBaia STOMY OXpameHI CHAN
cxbags ore omacmoctr moasoff ed HeASRCTBATEABHOCTH, TARL RARH
T4 Xe KOHeYHAS WBAp BOleHBBABACHIE, KOTOpOl He yAABAIOCH XO-

"g Cu. Goxsmie yie6auEm mo HoB. Koxexcy—Kosaka, Duxemana, J[lepaGypra
Leon! 'a, Crome u Ap. :
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crurnyTs (POPMANGHEIME ARTAMW [XEBWABHATO IDABR, XOCTHralach, He-
phaxo b BEAy Membe crporuxs TpeGosamifi rosopapsaro npssa,
Xord ch Nembe SAROHUCHHNME KOPHAHYECKEMT HPERTOMB, HO Bed Ee
Doxs XooraroymoRt sraxofi mperopexok ropucausnmin. Ocobemmo SpRYI
BaprERy TAESXD npeustcrsil R Bmoand GescybimoRk mEBAIEMEARMiW
cxbixm nsers HaM® JawmBcRil TecTAMEHTH, JOMUHNDPYDmAS NBIb
EOTOPAr0 COCTABASETH YCTAHOBIGHiC YHHBEPCAILEATO IPEEMCTBS TOC-
raropy. Ecag 6w, mo xagoMy 6w T0 HE 6RO NOBOAY, HASHAUEHie
BacxbiHEEA Be COCTO8JO0CH, TO BACTYIAWTH YCIOBiZ AJH TPAHCMHCGIR
nexsnin. Ecim tpascumccis He upEBeia Kb IBIE, E3 Hell MOmers
moseers cyGcrurynis. Hbrs cy6crarymis—Bacrynaors yeaosis A4
mpEpamenis xoxeft, xas ampecmesnmie. To &e camoe Bo MEOEeersb
Apyraxs ycaopilt Gescmzis cxBire. mo oxmomy, Soabe crporomy, Axs
es aBficTeRTeALHOCTH, H 10 APyroMy, MeBBe CTPOroMy, RpETEpi® ApYyroi
cucreMs, Ta®e TpazENiOHHSE TEHJCENiE KB OXPAHEHID 7NOCANOHEU
604U YMUPAIOWAW Bh COPPEMERENXD BYIRTYPUMXT OOmeCTBAXS H B
8aKOHOXATEAbCTBAXD PASPAGATHBAIOMEXD STOTS BONPOCH CB XOIBHHMY
sanMaBiens. Maaworpaniel orolt remzesnin uoryrs eayxers cr. 2084,
2100—2103 moB. rbw. I'pama. Yiozen.

BocneTaHEad HA 9TOMB TpAIANiOHHOMD YBAKENiM K% JNAHOCTH,
RS BOAeHSEABICHISMT BH cfeph upaps uacrHaro, espomefickas wpuc-
OpyAeHIis pasHMXD obaacrell B reppaTOpift KPRNKO depacwmces sa-
MUNCKAN0 npedaria ¥ WMETh, NBHEOf MHOrOYHCICHEHID AEKOMO-
aanift, orpazaTs 9derTs CABIEE OTH .HHBANAAANIA, eCAE He BUOABE,
TO XOTH OTYACTH, €CIH He Bb OTHOmCHim es GYKBH H €A0BA, TO Bt
OYHOMEHIR es ofmell Temjenniem, Eomeynolt mbiw, Eoropoft BoAE-
mspasienie Embao pocTermyrs.

Jadava T3, RKOTOPYW 0O CJMIECTBY COPABEAIABO CABAYETH Ha-
8BaTh sapavell owpamenia cusv conaxu mporaes Geswbpmaro paspy-
mATeIsHAT0 DPeETR ed BHBAXBAALIG, O0HEMAaeTH BCH WHCTETYTH HR-
mero xblicreylomaro mpaBa, EaRs R CTAPAr0 IATHECEAro, Thenbi
muMh 00pasoMb CBISAHK, KaBH YyYxe Owao sanbueso mHme, ¢
OCHOBANH YIemia o mosxosamiu topuduvnecxoli consxu. Haus we-
06X0AHNO moceMy sAlich ®e, BH CBESR Cb QOMEMD yYeRieMD 0 IOpH-
xuveceolt cabur’B, ocramoseys snnxame B HA STOME YyYemim Bo0EO
Geumocra,

CoGcreerno, sch cropoEu ywemia o cxbawb, o pahecmocobmocran
asns, o payrpenEed ® sabmuefl cropomd mozemsnABienis, cyme-
€TBEHEH JXJ4 NPABUILHArO NOBAMANi4 €4 HPUPOAN H ed rblernis.
Tparrys sabc sompoct o0 ToaEoBaHiE BOOCOGeHHOCTH, MH AMbBeME
Bb BHRY Cneyugpuneckie npieMvi PACEPHTIA BOSMOEHO TOYHANO U
DOJHAT0 COAEPEABid BOJEH3BABIEHid, EOTAR COCTARH CABIRE BB KOH-
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KpeTHOMS es npemBrenim cmocofens BosGyXHTh TB BAE Xpyris EOZe-
6aBif OTHOCHTEIbHO €r0 CMECAa H 3HAYEHid.

Ora 8a1a¥a TOAEOBAHIA HAUPABIZETCS BH COBDEMCHHOMB, EaEs
® b5 pamMceomMt mpasb, Bce KB 0zHOZ B ToR e Eomeumoft mbim.
Jysme, vBMB BB APYrHXT COBPEMOBHNXT EOAUGHNEDOBAHHWXS CHCTE-
MAXBH, 9T 881494 BHDASHIACH BT HOBOMB TeDMAHCROMD IpamAAHCEOMS
Yaomeniu *). Pacrpurie Bcero cogepmamis BozemssaBienis Hmbers
OWTh CAbaIaHO HSS HAJAYHATO ero cocTasa H Toff caryanis, BB E0T0-
polt omo mocrbiosazo. B gocremeniu sroff nbam samso msGbraym
ABOAKOH BosMOEHOE KpaftHOCTH, WIE myCTHTHCE 0es’hb BCIRATO BHAN-
Maro nofy&jemis, M0 mpPUANENY, Kb HCEAHIW ecrecTseHHOf BOAHW, CO
BcBuE CBOfiCTBeHBRIMY MOJIMEBHME NCAXBYECRAMD NPOMECCAMD OCIOR-
HeBiaNH, RIE Xe, UP3MO BAOGOpOTH, XBATAThCA 38 OABY BHEmHDD
CTOPOHY BOJEHSBABAEHis, Nbniaach 88 GyEBy, IPHBASHBASCH KB CAOBY
(verba captare). Ha 91y maelo pacEpHTi3, HueHHO BHpPAZEHHATO %
ofpaaB, Bb caoed oniicmewmeitnaro soseussasaenia, art 133 I'pamx.
Va. ® yRaswBaers KEAKT HA NOXIHHEYM S3JAYy TOAROBAHiS. Bei
der Auslegung einer Willenserklarung ist der wirkliche Wille **)
zu erforschen und nicht an dem buchstablichen Sinne des Aus-
druks zu haften.

JIbticrerressnas Boas (d. wirkliche Wille) vs cumcad cr. 133
ecTb T4, KoTopas BB cocTasB caBirm craBETH BoaemsBaBAeRie BB
thecablmyo cBd3p B ero OpEAHYECEEMD 9(ERTOMB, CTAX0 GOHTS,

*) A sxbcp onaTe peJlaxTOpPH ROfeEca OHXH (oibime DPOHARHYTH H Xyyme
BOOpYZeHH BBpEO yCBoeHHNMH iipeiaaisMH H METOAAMH KIACCHYECKOH IOpBCHPY-
AeBNin, TB¥E COCTABHTEIH CTAPHXL KOXeECOBb, Eakb Code civ., Preusz-Landr.
8 aBcrp. Allg. birgerl. Gesetzb, (To ®e Baxso B Ba cr. 700 7. X 1. 1), cocrass-
Teld ROTOPHX'B, BAXOXACH HOXG rOCHOACTBYMINEMD BliAmieMb WEOXH ecTecrsel-
Haro npaBa, Bb OCHOBY yIeBif 0 CABIEB CTABBIH NPUNUUNT 604U YEA0BIKG, CO-
anamearsois % ceoboonoli, & He BOXeyspABIEHIA, FONYCEALMAT0 Bb Bompach o €ro
ofpasoparin TB BAH xpﬁrie nopoes n jedesTH, KOTOpHE cNOCOGEH BIiATH B& €10
wpugHIeckili 9deETs. Hopad HEBM. EOAHpEEania Be Bmoxas csoGoasa oTh Bb-
EOTOPHXH Tpaimuil mpycckaro JamapexTa, 0 4eN CEAEeMDb BuocXBACTRiE.

**) He naxo AymaTs, 9T0 Haue ToasosaHie art. 133 GescmopBo. Mu Gyxewt
aubre caxysafi ykasate naake Maccy TpyXoBE HDHCTOBB, EAEOr0 JIrOAHO HADPa-
BIOBiS, TPAKTYOMYXS BOOPOCD H ¢ PHIOCOPCEOf, H b mCAXOXOrHIecKoH, B ¢ 980
HomHyeckok Togru 3pbAis, H EaTypaibEO 3TH pacxoxsmiecA MeTOAH H BAUpS-
BIeBid TOXEOBAHiA CTAaThA AAXYTH craThh pasmoe ocebmesie u oiems pasxasnd
cyncas. Der Wille im Sinne d. 133 ist nicht das, was von der Partei gewollt
ist und mdglicher Weise d. anderen Theile verborgen bleibt, sondern was dem
Erklarungsempfiinger als gewollt erscheint.. Anderen Falls wtirde 133 befehlen
das Unerforchliche zu erforchen (uepexaens coepamenno Mucxs Leonhard’s b
courn, d. Allgem. Theil, crp. 350, 0 koems 6hza pbas BHme). Jiro Touga sphais
€cTh IHCTO-NWBAJHCTAYECEAd B Alg HoseMamia Tess I['pampanckaro Yaomemis
JOMEHUPYOmMAd, oupexbiammas nmoxausamfl cueicad cr. 133. Jro ue sEAvNTH
qT0 EpATepid Abiosolt W aroHOMHYeckif, BH M3BBCTERIXD CIy9aAXD H MOTHBH HCH-
‘XH9€ecEifi xoamEH ocraThcA coschub BH croposh BB 8aJavaXD CTOAb CAOEEHYS
EAE'S TOXKOBAWie BOJeR3bABIEHiA BB cocraBh mpmrugeexod cabixm. Cu. rasxe
y Herm. [say Die Willenserklarung crp. 14  cxbs. auTepaTyps. YEasasia mo sroXy
Bompocy.

»
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EKOTOpad8 BEAIOYAETH BB ce6B He TOAbEO CABARY - ABTH, HO N
cabary-serrs (cu. Bwme, crp. 886 m caba.).

910 OCHOBHOE NPABHAO TOIROBaHIE Aaers Haws BMBerB w pyxo-
6008wyt Hwmd AAS BCBX'B HCTOAROBATEIbHHX'H Omepamilt, Kouxs mo-
cxbrasa nbas Bcersa @ Heo6XOAEMO XOIRHA GHTD OTPAHUMEALHOW
BD BOSMOXHO TOYHOMB H HCYEPNHBAKMEND Bce CoAepmaBie caibirm
cMHCIB, ¥ eciH Hexpss COXpamHTH Bcero 8% mBaows cocrash, To
NOCTYNATECH HAXJEXKHTH BOSMORHO MeHimaMb. Wl TOZBRKO TO HCTOA-
EOBAHie 8ACAyZHBHETH CBOET0O EMEHH, Bh KOTODOMB ODHHATA BO BHH-
Mamie xaocdas yepma BupameHHOd BOJH B Bh BTOrS 0CTAIOCH RAKSH
MOEHO MeHbme pasAopByil mim navero Bessauymuxs phuelr. Ilpm
xopomo # ywBio (opMysEpOBAREOMT BoJeHSBABIEHiH TAKOH pesyb-
TATH H €CTh BCero vame HOPMaIbEHM.

K5 comarbmio, sT0 He Bcerja GHBaeTs, B POJb TOIROBATENd H
cyxse ThBus TpyAmbe, whbum Membme ymbana waapymunae'rca BB
dopuyanposel cyharm.

Heuocpemnenuﬁ 061eRTe HscrBioBaHiA H DmyTH EB packp-
Til0 COAepZEABid BOJeHSHEBIEHid COCTABIZETH AOCTYNHAS BOCHDIaTIO
ONUHAR CMOPONG B0ACUIBAGACHIR, 38pada passatofl cHcTeMH xBio-
BHXD CHOmeHit BoBce He BB TOMB, 4r06bH crhcaaTs HX® 006MBHEE
TpeGoBaniaNE oopexbaenBolf ® HHEAES He HHOM (OopMH BHpazeRis
poan. Rpomb thx3 cayvaers, rib persmsatTh ¢opMH ecThb pase Ba-
BCeraa ycragopieHaRfl m o00ssaTeabHHH, CpPeACTBOMT XIS BOAEHSH-
dBAeHid MOTYTH B XOIEHH CIYEHTh jaze ABMme camm mo ce6h davTH,
oupepbiennoe mosomemie, npmEaToe IRmoMb BBH HspbcrBOR OGCTa-
BoBRE, ero Gesmoisie, & TaE®e H cnensduveckie CnOCOGH WPHAH-
9eCEAr0 BOJEHSTABACHiS, ABREeHie, 8HAEB, CI0BO, DHCHMO €O BCBME
YCHAHBAIOMEMH, TAPAHTHPYOMAMH, ysbroebunsamemn dperTs cABARR
OCIOXHEHigMH, EOTOpHA MH pascuowp'kn Bb yuemin 003 o6paxsol
cropon BoxzewswaBieBid.

Ubut menbe cmemmaveckil XapaRTeps HMERHO HPHAHYECEATO
aRTa HOCHTD HA ce6B BozemspaBiemie, TBMTD 3ajaum TOIEOBAHIA
TpyAEbBe. OTHX® TpyAHOCTel Ba DYTE EB PACEPHTIO CMEHCAA BOle-
ESBABIEHAAr0 He cxbayers, OAHAKO, omacarscs mETepmpery. Ha To
B Apyroe xbamie, Ba GesMOiBie CTOpOHW, AOUyCEAOMEe TOAKO-
BaHie BB Ty ® APYryl0 CTOPOHY, HpoXEBaeTh cBLTH obcmaroexa, 63
xomopot  paxms mpousowess, NPEAITOE BOOOME AMMOME MOIOEeHie
pp abaB, ero Gesammtverhalten. Ecrs o61acrs ormomesifi, B5 Eo-
TOpuXB Oesmoasie, B3ATOE BB CBISH Cb OOCTaHOBEOH, BB EOTOpOf
0HO OoGHApyZu@BAETCH, CBEABTEABCTBYIOTH BOBCe HE 0 BOAEH3TABAEHIH
GesMOICTBYIOMAr0, & O €ro N04noMs 0e3pasiuvia KB TOMY, 970 OPO-
Bcxoaars. KEcrb pais Apyrexs EoMGeHamidt, rab tomy me Qarry

¢
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MOIUAHIS COBEPINEHHO NPABYABHO XATh CMHCID HACTOSIIATO BOXe-
HSPABIEHiE IUN8, X0Ts B GesmospEaro *). M mOIyIAD RHEXHuS
HOBOCTH, ROTOPHXD He B3AKASHBAXE, IXOTTepelame OBIeTH, 4cCOpPTH-
MeETh CHraph, KOTOPHXB d He Eypo, Ha mpo6y. H ere sch wo-
DNTEY MOHS SMUHTEPECOBATH, CYyTh TOXBRO BHBOBS €O CTOPOHH oOfe-
peBTa, HR EB YeMy MeHS He ofaswBawmifl, ¥ Moe MoXUAHI® He
ROIZHO OHTh TOXEyeMO BBH CMuECXE BOXeHshisleHiN, Xors OH Ha
nocuagaxs OHI0 ormbieno, Ur0 OGesMoigie BH TeveHid TAEOrO-T0
CPOEA DABCMATDHBAECTCS KAED NpHESTie mpextoxenie. Cobchws wmok
CMHCIS H HRYW cuay Gyiers umbvs To ZEe Gesmompio, XOTES XHNO,
Kb EoTopoMy crhiamo ofpameHie, HAXOAWIOCH BB NOCTOSHEHXS
xbaoBHXT cHOmMeHiAXH Cb ojepeEToMs BB mepbermofl orpacam ome-
panifi. Moxvanie ToxEyercd, RaBOHeNH, HOPMANHHO EARB COriacie,
EOrja OHO CAyZRHTS OTBBTOM® HA OfpameHie Kb TOpProsny, KOTOpPAro
TOPrOBHS omepanim o6pameHH HMEHHO REB NOCPeACTBY B AsHHOM
orpacxg xbrs. Uro6h OTEIOHHTH TAROE TOIROBSHie. AreHTS (EOMME-
ciogeps, cuezeTops) HMEers CBOEBpPEMEHHO ASTH OTPENATeAbHET
orebrs **¥), :

Ouepagao, BB COOCOGAXT BOJeHsSaBIeHid Be coenu@uvecRE WpE-
ANYeCEAXs Heo0XOAWMO, AXS HXT HCTOIROBAHiS, BCHEill pass cum-
TATCE CHb OOMUMD NPHESTHMSD AAHHHME JHNAMH HOJOXeHieMS, CB
XapaETepoMs uxs cHomesit sooSme (Gesammtverhalten). Cabazx
pasearo THOA, GRPXEeBHI, TOProBNd BooGme, BeECeARHHS BOOCOGeH-
BocTE, Hiw cxbisE o6maro mpasa, pasIHYAKTC HE TOABEO CBOK-
CTBEHHHMS EML CTHIEMD **¥), HO H TPeGy®OTH OCOGHXE IpieMOBS,
TOJKOBAHIA, HHOTA% HEOGXOAEMO CB NOMOMBI NpOdeccioHsIBHEXD
uxe cebiymuxs Bt wBcrEoMs obmvual swzed.

Waguseayarnsanis Bb TOIROBAHIE BOJEH3BIBIEHIS MOXeTH OKa-
8aThCd HeoOxoipMofi, He HpAE BTHXT TOABKO CAYYANHHX®, TAES CEA-
8aTh, CPeACTBaXD OHpeABIHTH HAIMYBOCTH BONH, HO H TOrA3, EOTAS
OyTh Kb PACEPHTIIO BOXE OTEPWBAETH CIOBO, MACHMO, 00paaHas phus,

*) Isay Willenserklar. ctp. 26 Eom.

Cx. 9TH comocrasieBid WBCTHTYTOBB PA3HATO XAPAKTEPA § XOPOMO Paspa~
GotasauA noxpoS6HocTR y JepuGypra. D. burgerl R., roropu# comocrasisers
HOPMH OpaBa TOpProBaro, ofmaro c¢b Goapmofl BOXE3OR XIa ocsbmenia pasuRX®
€BCTeMT Be TOABEO BH ocobensoff, Ho g B 06meR 3acTH choero TpakraTa. ¥ Hach
PeAaKniOHAaA - EOMMHCCIA 8alyMala BB H3PBCTEOM® OTBOMIEBid MHPOEO CBOID 88~
Aagy (BB Apyroas, Eakh & AMBIB caysad, yRASKBATH, CIMMIEOMD Y3EO, Pa3CIHTH-
BAal0 OpOERTH 06mMAr0 H TOPTORATO NPABA TOXLEO HA re(%)nropiu abiersia X 1.
4. I). Cabxosaso, COrIacHO 3TOMY, HATYPaIbHO, 8 yueBigus O0mel Yacte JATH HARAS-
Zamee passutie. MH, 0ofHARO, BB KH. I npoekTa Be HAXOAHMB HE TOABEO HpP&-
BAXb TOAEOUARiA NpAMBHUTEISHHX® Kb ¢ABIEaMD 06MAr0 H TOProsaro mpapa, HO
# BOsce HREBKHEXD Bb cocrash O6Gmuxs moiomeni. He xsaTHso pemean! Bcero
BbAb EaERXB-HUGYAL ABannaTh 3BTH! L'ab&® TyTH BCe COOOpPASUTS?...

%) 061 aToM's BMme, cTp. 708 B caba.
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cnenuduaseczoe cpexcreo soxemssamienis. V6o m sabes mepBaro maxo
BIEpels YCTAHOBATh CHOCOGE BHpPAEEHIA wu3smcmualo swya, GHTH
MomeTs ceoeofpasauli, B0 me ocraBasomit commbmifi, o61exrusBO-
mesbereuit B» Bpyrd sozek ey Garsmaxs *). Ecam sagauy mmrep-
IpeTalliz COCTABISETH CXpaHEHiZ BozewspaBienili, a He BRcubmBambe
X3, T0 CpexcYsa, BeAyHliE BB 9TOR mhim, oX¥EAROBO XOPOWH.
Bs Thx® caysasxs, rib BozemspaBIeHie He BHSHBaeTh coMmBaill,
HAXO0 ACPEATBCE 7PAMO BHPAEEHHAr0 Bh HeMs cMEcaa. JOaik Ila-
BeXhb JAXD STOMY HOJXOZEEHI XADAETepH O0mAr0o HOpABEAA HHTEp-
HpeTANim IO OTHOMEBI Kb CA06eCHbiMs BoTenshgBieniaMs. Cum in
verbis nulla ambiguitas est, non debet admitti voluntatis gvaestio **).
Ir0 mozoxenie Mo&ers ONTh npambaseMo He KT OXHOMY BOICH3BABIE-
Hi DOCPEACTBOMS CI088, HO H EB ADYrEMbH CHOCO0AMT HE3BABIATH
oxo. Hame ablcryomee mpaBo BHpamaeTs TOZe NPABAIO Bb
upaxbueni xs doweopams ***) poocoGermocrs. Hame npaso, Eax®s
H SamajEsle ero oSpasmu, CTABHTS BB Boupoch 00% Mcmoimenim xo-
POBOPOBT MOuNn pasyms owers (1536), Ears pysosogamil EpuE-
repil menosmenis mxb ****), Toasro BB Thx® cayuasxs, rad caosc
pin EEO#l CmOco6> HM3BABAEHIS BOIH XODYCEAETH ABOMCTBEHHOCTH,
ambiguitas, myrh ED PACEDHTII0 CMHCIS BOICHSBIBIEHIA BSH HpF~
MOro, kparJalimaro, craHoBETCE obrodwsinz B Gorbe mam memhe
OZAICHEEINS,

Ho maxoBa 6u Bu Gmam TpyAmOCTH, BCTpbuaeMHs WATEpPHPETOMD
HA NYTH Kb DACEDNTIID CMHCIA BOAEH8BIBIEHiH, OHB JOIREHD BTOTrO
ROCTUTaTh BT uEETepecch ozpamewia caim nmpaBoMBpHENXT BOJERSH-

*) Himengas mpakTHEA 3BaeTh cAyyall oreasa csoeft ,0mGiioTeRH“ xopoumesy

gpisTeam, HpH YeMb OAHARO HHEAKOR (abiioTekn He OEA3a’oCh HAAHIO, HO 3aTO
OKlzo Ge3CHOPHO YCTAHOBIGHO, 9TO NMOKOAHKE ,6u62iopuit® STANS TepHABROMS
BCeraa MMeHOBaXb CBOR BRHAHA morpe6s. Uto kKacaercd caMaro pasibieHIA MemRXY
ausdriickliche u stillschweigende Willenserkl4rung, To Bonpocs umbers y atu-
Resb O6mApaym ZaTeparypy (cw. o6misBEHA yeasania y Herm. Isay, Die Willens-
erk crp. 27—52).

**+) 1.. 2501 D. de leg. IIL

*%) T. X. 4. 1, cr. 1538, raB no sarzasim, He ToaxOBABie, 8 UCnOsNeNie ROTO-
BOP& COCTABAHETH HPEAMETH PeriaMeHTalid 3ag0HA.

*+:%) HeycrofluuBaa dopMyruposka crareit T. X 4. 1, 0cch. B aTous Bompoch
crr. 1538, 1686, KOEeYA0, HO 3ACAYEHBAETD HOAPAXAHiA. IrH CTATHA, EARD H Ooabe
W3 membe HMD cOOTBBTCTBYOMIiA CTATHE APYIUXb HOB. KOX6ECOBD (MH HXD BCh
1arfe mcuepnaemMs) o6 ECTOIEOBABiH cAbiOES, KAKD H S&KOHOBH, OCHOBAHH HA
Bebx® usBBCTANXD NATHHCEHXD TEECTAXH, EACAOUIAXCA TOro ®e npepvera. Ho no-
cpexH 9TEXD crareit mocraBiemo cr. 1537, Koropas HenoApamAeGMS B BB CME-AB
HeycroRuuBocTH, & BB CMECAB nauenocmu. Bropywo gacrs aTo#t CTATHER BAK0 IpO-
gecTs BH noAxMEERER. Boapoch Momerb OHTH mocTABA€dd TARD: 00 EKAKOMY CO-
ofpagenilo Ea3Ha X0imEA co6imaats cBo#t aorosopsp? Xid Bebxs Iunb STOTH BO-
npoct pasphmaercs Thun coobpamenieMs, 9T0 TaR0Ba o6mas 1XA schxb BHOpMA
zaxnaacuro mpasa (cM. cr. 569 T X 1. I), a 214 Kasaw cr. 15637 sHaeTH 0CoO-

i Momues BBPROCTH AaHHOMY CAOBY, OPHTOMD BecbMa NMparTmueckill, d4a coxpa-
Newis napoowato 0o6wpiR. 3RAYATH TOXLEO HO pascdery i mudero Goxbe?! Jro
BaHBHO® 3aApiedie XaBHO HOpa BHOPOCHTH H8B CBOAA IPAEIAHCKUXD 3AKOHOB®.

’
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asienilt m orpamiesis rpamjiaHCEAro o6MBHA OTH Koae6amia wpBiE-
9eCREXs CXBIOED. )

IIpumepas mHTepec: JHYENA H CONiaibHHS BB cocrash mpa-
1aveckoft cABiEE, BOPMH DASBETHXG NUBBIGHKXD CHCTEMS H NOCTOSH-
Haf NPAKTHEA HCTOAEOBAHiS cABioED AaKTH B pesyastaTh HBRO-
TOPHS PYKOGOOAWLA MAKCUMS: XIS CIYIReBh YCTPaHeHid Be3CHOCTH
¥ BOCOOJHEHiA HEeXOCEA3aBHAr0 BB cocraslB posemssasaenifi. Jaspme
00mEXs pPYEOBOASIEXD MAKCHMS NDPABEIA TOIEOBAHIA He XUAEHH
BATE, KGO0 H3CIBAOBABie CMHCIA NPUBATHHXD BOXeHshaBieHIl He Mo-
xerh OHTh 8apaBbe BeejeBO BB DAMEH JAeTANBHNXT YyEasamili B me-
ps6hEHO Z0IRHO HpeAOCTABIATE CYly BBEOTOPY® CBOGOAY HEAUBE-
AYATHHNXT H3HCEABif # npambeuressHol B OTABIBHEIME Crysasgus
onbEEE BHAYEHIA W CHIR TOrO HJH APYroro cuoco0a BHPASHATH BOAKD
Bh JAHHON® caysab.

IIpe sroms Bam6ozbe o6mee pyEOBOASImee HPABBAO HHTEpUpE-
Tanis, EOoTOpoe HoBoe HbMemEoe YXomemie' CTABHTH BO riasB yria,
18 100uxB cxbioxs, BUpameHO EMT BB CT. 157, HO BB mpumb-
HeHie 0C06eBHO BB CABIEAMT XOTrOBOPHENME. JT0 006mee TPABHIO, EOTO-
poe, IO BeChMa pPacHpOCTPAHEHHOMY MHBRi, 101EHO GHTH OTHECEHO
He TOZbKO EB AOrOBOpaMT, HO u k0 BCBMB crbixams, TpeGywmams
Bocnpiatis (empfangsbedurftige). Tagams o6pasows, mHoebHmik mss
COBpPEMEHHHXD EOAERCOBT CuUHTAeTH EpuTEpill doGpocosmemmocmu
0643aTeJbH0 OPAMBEHMEHMS EB MacCB IVBEIBHHXD BOJEH3BABICHiH.
Beakift past, Eoria HaZ0 HCTONEOBATh BescHoe BB Tofi mAE Xpyroft

uBpB BoazesssaBIemie yrasamHOHR EaTeropiE, TOIROBATEIh OGH3AHD

cibrosars ToMy cmucay crbirm, Eotoparo TpeGyers enpa u emp-
®oomd Bb OpEMbHeRim EB rpamgascsoMy o6ubmy, wie Trem und
Glauben es erfordern (157). Ecam phub vaers 06s ucnosmweniv
(raE® 9T0 BHpamawTs Bamm crr. 1536 w 1538) cxbaem, To EoO-
aerce HBMenkiff, mecpaBEeEr0 TourBe yraswmead srofi saxavh mBcro
Bb CHCTeMB, CTaBETB 048 Oos0icHuKa 06ISATEABCTBO 6HNO4NUMY MDA~
BaToe EMb Ba ce6h cosepmenie (Leistung) wie Treu und Glauben
es erfordern (BGB art. 242).

Cr. 1639 1. X 4. I rosopETs, 4TO AOrOBOPH XAOIRHH OHTH
BsbacBieNH 1m0 HamBpemio @ dob6posi cosmcmu, HO HuYero nopmGim-
EIOMAr0 B 06meMD 9TOTH PeEBHSHTH kb NPAKTEHES HAmE xerars-
HHE HOPMN HE YEA3HBAKOTE.

Mm yme mMbazm caysafi CcERasaTh BHIe, YTO TAEOE BAEAAEHOE
A18 rpazaaEcearo o6ubma TpeGoBaHie BAEOHOAZATENS, BHPAXEHHOE
85 a6crpasrHOft Qopub ® mojremamee Gipmatimemy mpambEemim
BB HCTOIEOBATENbHOM 2BATEIRHOCTH CyAa MOri0 OW OTEPHTH MIEPORif
IPOCTOPD JHYBHMB BSLASAAMB TOL0 HAA ADPYIOr0 TOXKOBATEAS HAH
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'HCHOJAETeNs ¥ MOXBEPrHyTh Kpmrepilt jo6pocorbernocrs Bm o6Mbab
ONACHOCTH BelHIANIIATO HemOCTOSHCTBA. 3AKOHOAATENh, PACIETOMD
'KOTOpAro Bb 9Toll MAKCEMB PYEOBOABTH TJABHHMDB 00PSSOMB UNMEPECs
coyiasvnviti, He MOr'> OCTaBATh 9T0ff Cropoun ABaa Gess Bemmanis. W
0H® AbHcTBATEASHO BBOAETE BH COCTAB: YBASAHHOR HCTOIROBATEAE-
HBOR MAKCAMH, Ha Dy Cb COBEPIIEHHO AGCTPRETHRMS B HAEAlb-
Buns nonsriems Treu und Glauben, Bmoasd nparTuyeckift m on-
#0601 o6milk Eparepili xas onpeprbiemia BazmvEOCTH 9TEXD NpE-
SHAKOBS BB BOHKpeTHOMB caydad BB STHXB caosaxs mit Riick-
sicht auf die Verkehrssitte (cuw. ygas. 157 cr BGB).

Taxuaus ofpasoMt. CyAbd He BIETEH, BCAkift pass, Koria eMy mpa-
xoaurcs ToaxoBath cABaxy wie Trem u. Glauben erfordert, mneass-
BHXD BaYaib BSAHMHArO xoBBpia, & orpanauspaercs mpambmemiens
00U,enPUHAMYTS BH COMIAIBHNXB BPYraxb, KOHXT OiuiEe Racaercd
X8HEAL CABIES, NPaAGUss B NOCTOAHNGILS O0viMaess O0MIMHG unme-
pecoss, H Bb AYXB 9TEXD YCTAHOBEBMHXCHE OGHYAEBD MSB ABOFEArO
BOSMOZHAr0 UOHEMAHIZ cabagm (ambiguitas) xaers mepepbcs Tomy,
Boropuit 6aaxme orebaaers yRasaHHOMY TPeGOBARHIK. JTO H COCTABASETS,
00 TrOCHOACTByIOmeMY NOHEMAHIO TOJEOBaTelefl BOBAro KEOAEECS,
cuucas yeasamis Ba Verkehrssitte BT TOAsE0 49TO paso6paBBEXB
pamz §§ 157 m 242 BGB. Orcwaas moayvaerca xors exunufl BB
npusnanb, B0 aerso npuiazusaeMult KL orABibENMD TEOAMB CAB-
20KD mocrognHNE pyrosopsmift EpuTepit po6Gpocosbersocrm, mBof
Ma cabiors o6maro npasa, mEof a8 TOProBHXb, (aHEOBCEAXS,
6apzesuxt omepanifi.

Tazas ®e TeBleHNIA COXPABHTH, NPU GOSMONCHOME OBOAKOMS
CMbICATY 60ACUIBABAEHIA, TOTH €ro CMHCIB, OpPA EOTOPOMD crhika
ocraBerca B cmrb, orbuaers TakEe comiaibBOMY HHTepecy Hadedc-
socmy, rpampaEckaro o6uBea. Kb sToMy npuwenmEny mocrosHEO Bos-
ppamaoTed in ambiguis orationibus xsaccuxu *). Ecau gacts cybara
AOUYCEaeTHs ABOHCTBEHHOCT NOBHMABIZ BOJEHSTABAEHiE, TO HAXO
BHGPaTh TOTH CMHCIB, EBotopuft Goabe coorsbrerByers nbaomy es
coomasy. Ecam nppxogurca us6HpaTL TOTH BIE ApYro#l CMHENs, H3B
EOBXD OAEHD YAo6RBe xaa pbpareas, Apyrok xza oGasasmarocs,
TOAROBAHIE AOXEHO CEJOHATHCE BB mOAs3y mocaBimaro. Haremems,
ecth paas OoTABAbENXE cABioEs, HeAapymEMOCTs RORXS (aBopasyeTcd
npaBoMs BoocoGemsoctH, Takosu recramesta (fr. 12 de R. L.),
HasHAUeHie NpPBAAHATO, OTHymeHie pa6a Ha Boalo (PEMCROE HpABO),
6paupoe commresbcro (opaBo KoHORmueckoe) *¥),

*) Mapmians (1. 96 de R. 1), ocofienno KOasians (1. 67 ibid., n3s a8yx®H BosNOE-
HHX® ceateunill Ta yaepmuTcA BH cuxb quae rei. gerendae aptior est) 1. 12 de
reb. dub., Yasniaus u xpyr. (cv.v. Vangerow Lehrb. d. Pandekt. 7 usa. B. 1 § 102).

) Tams-me. -
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Msuox®ecTso 5T8XD OXPAHUTEIBEHXS HPABENS TOIEOBAHI M STHXD'
ONTAMECTAYECKAXD 5aBBTOBD Nepemio BB HAMY MPAKTHEY R BOMIO
BB coctaps AbHcrByomuxs E nosusd saumaxEmxs mozexcoss. Hb-
EOTODHE HSH STEXD [OpPABANL YTPATENE CBOe NpemEee 060680~
paBie *), HO X138 CTADHXT NpPABRNS NOAHCEHBAKTCH NOGIA OCHO=
BAHiZ (BCe ®e BT NOA3y BACMMUEA, EAES HYMAANIATOCE BS Epe-
AT, BB DOXEBy HAHHMATEIS, MORYNIUES), YACTO BOBCE He COOTRBT-
creyiomis xblicrearessEoctn. Bmepexm xpyrExs 5 pempozyxnisx
RIaCCHYECRUX'S OPABAIS TOAEOBaHIA miers Code civ., 88 HAMB Apyris .
espomnefickis ¥ mama roxmdmeamis (cr. 1539 m. 5).

Ho o6pasny Code civ,, me suxbiupmenMy eme momarie cxhikam
Boo6me, ¥ Hams T, X u. [ Tpagryers mpasaia Toxsopamid (ToxsEO
HOA THTYAOMB UCNOAMENic, & He moAxosarie, interprétation, raxs
BB code civ.; TARB 0HO cpoeoGpasmbe, xa EcrarE H Gesrpamorabel)
Bb npavbHenia K XOroBOpAME, & He X% crbaxaws sooSme (er. 1536
B cxba.). Ose sch Beegenw BB cocrass cr. 15638 u 1539, u ecaw
O He GHAH YACTHIO AYDHO NepeBefeHH **), uaCTSIO CEOMEAHM WSH
pdis xopomo pacuieBeHHHXT OorxbibEEx® aprasxeft (C. c. artiel.
1156—1164) Bch mours BB oamy R0ArOBS8yM, @ HHYIErO OTH BTOTO
'He BHEIPNBAIOMYI CTaThio ***), 70 He saRsWuANE G BB ceGB Hmuero

*) Cu. y Baareposa Nede 6 u 7 B3 § 102, rah Ieasss & Iaunmians crio-
HADTS, BPH BO3MOZEAOMD ABofcTBEHHOMD BMXOAB, BBCH BB MOXLSY 06ASHBADMA-
rocd, 'Bh NOXE3Y NOKYUATEld, ChEeMIIUEA BH HaemB, mGO oTH DpOTABROA CTOPOHH
sasuchia T09B0CTH QPOPMYIHPOBEH cabikd. Bt Hame Bpemsa RaJeE0 HE BCEraa ara
CTOpOHa (KPeAHTOPS, IPOZaBeNd, CAATIHEL) AHRTYETH YCIOBiA,

**) Tpyauo aonycraTh, 9To6H cioea clause susceptible de deux sens (zaTmm-
cgaa ambiguitas) ci1ba0BaIO UEPEBOAHTE C408G JGyYTCMUCACHHNA; MEEAY THMS
0epeBoAh CTAPHXD KOXHPHEATOPOBS TAk® HPUmEACA IO BRYCY B OBHMB, 970 ORH
BHNYCTEXE TOAbEO GYEBY X H8H HPERHATO TEECTA W YIEPEAIU CA066 OBYCMNCAEN-
#A wb cr. 67 ma. 5- Ilpoexta, RaK® OHW YKpaualR TEECTH BAmeEro CBOXA
(camult saEo8®, OTEyAa Bce 8TO B8aTO OTH 1830 r.) cp 1832 r. He cadgyers, ®o-
geayo, cMbumeats nosatia ambiguitas cb Taxb Ha3HB. SRHBOEAMH, TOXKe CBOEIO
PoXa ABYCMBICICHBOCTAMH, BO GOXbMUIE HOACBHILEMME, KROTOPHA MoryTs faire insulte
& le pudeur des dames.

***) Koxudngarops crapme cOmsaim nbcroxsgo articl. Code B5 ofry craTLIO
BOBHe pa3bubaloTh OXHY Ha Hbckoibgo, BHOCH, KOHEIHO, H CBepxb 9TOM xwrpo‘
pafioTi K0e-4T0 cofcmeewnnoe Rb 00HX0XS oredecrsenHOR spucapyxesnin. Hosme
EOARUEATIDH BHEAKD He XOTATH YACPRATH 38 HOHATieMD KOrOBOPA €IHHCTBERHATO
cBoficTBeHAAr0 eMy H BCAKOMY CpASy NOBATHAIO CMuCIa, NMenHO, CABiER cyme-
CTBEHHO - ABy,ToponRed. HAxDb TAHETH KAKaA-TO Hesbiomasa cHAA RD pasznveHiD
Benpexbauo AByX1 BEEOBS XOTOBOPOBS, OAHOCTOPOBHEXD H JBYCTOPOHAHXB. TO, 410
OHU DOA% BTEMB pa3ymbors (cr. 5)—xbrcEE mpocTan vempb, 50 TEPMHBT OONO-
cmopowntlt Joweops CO3JAED AXA TOMO, 9T00h HPOH3BOANTH nyramany. o obasa-
TeALCTBAMB, KOTOPHH NOPOZEAAETH 00R3amesscmeenntitc 001080ps, MOryTh GHTH
PABAAYAEMH AOTOBOPHHS 00A3GMEACIEA 00NOCMOPONNiA % Osycmoponnia. Paxous
¢b 00A8aTeAbCTBERHRIND 1OTOBOPOMb HBKOTOpHE CHCTOMATHEH CTAUATH XOTOBOPD
cv Gewmmims Onitcmaiems, dingliclier Vertrag (saup. traditio). KEorxa sdexts xoro-
BOpa HE BEWHHN, & HNOHHO 00A3KHBAKIIf, TO 110 STOMY HPHBHAKY OXHOCTOPOHHATO
Hay 0o6GOKXHEATO ofAsamescmsa BS HeMb OCHOBAHHAro, He A0roBopd (pacta,
conventions, coriamesis, yciosia), a TBup WIH Xpyrams cnocoGOMB (conseusu,
re, verbis, litteris) no3EHEAOWIA 3L COrNaMeEHiA 00410688 00AIGMEALCINEG, WCKO-
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HenpasuasHAro, Jerarsana npassza toxgosasia mo Code civ., k-
0mis KOpeHh BH IAHEEETAZ'H, X0Td AaJEE0 He OTYETIHBO, YAAYHO
B 33HOHYEHHO, BOCUDOHSBGAGHM BB NOCYBXOBATEISHHXT NYHETAXD H
Bameft craroe 1539.

Hawazo crarsm (initinm, Gess mywepa) roBopaTs: ecim ciosec-
Bull cuscas (cr. 6. 6oscuszsesewie, BAES ero cxhiano ammo) npexa-
CTABINETS BAXBHE COMEBHiS,—TOMA& XOrOBODH XOJEEH OHTH USH-
scegeMst (1Bxo asEO o ToxmoBamim) mo HambBpemioo Bx® ® R0Gpoh
cobern (art. 1150 C. civ. Tome ocrasasimBsercd Ha intentions
des parties, mpeamoumTas ®XT au sens. littéral).

n. 1-% pesoMeBAyers Ci0BO ,ABYXCMHCICHHHA“ HSBACHATH
(omaTs TOZEOBATH, & He HCHOIEATH, KARD Aaers ¢Qassmumbuft Weg-
weiser ororo yvemis BB ra. II pass. 1 E8. IV 1. X v, 1) B3
pasyuB HamGoabe CcOOGPASHOMD CYWEOMEY 1AGHAI0 NpPeOMema BB
xoroeopaxs (Gamsxo kb art. 1158, matidre du contrat).

6YA MPEOCAKiR, XouMpPaxms MOrIH ONTH OAHOCTOPOBHHME HXH OQ00NXHEMB. OTO
pacriesenie 3naerd uscrape Xatunckad cucteMa (1. 7 § 2 D de vactis, . 50 de
R. 1.). ®paunysckie soxudREATOPH, JOAH IpaMOTEMe, HepejaldTh STO HPOTHBO-
nozoxepie, UPHBOAA He TOIPKO JATHHCKIA, BHO H rpedYeckid pbyeHis, KOTOpHMB
npeBATO O6HI0 0603uadaTh AsB EaTeropin Ha coraamemid OCHOBAHHNXD BCEOBHX'B
obasaTexscTBb. Le contrat est une convention, par laquelle wme ou plusiewrs
ferso'mes g'obligent... (art. 1101). Lie contrat (a me la convention) est synal-
agmatique ou bilatéral lorsque les contractants s’obligent péciproquement les
uns envers les autres (y xxaccukos® ultro citroque). A Tags, se Rorosops, ROTO-
pHt ne MO®eThb OWTL OXHOCTOPOHHEMD (eCIH MH HEe XOTAMD AOTOBOPHTBCA AQ
9ero-1n6o, do 1nxa, y Jald NOLT CAOBOMB AOTrOBOpHTH), & BO3BHEINAA W35 AOI0-
BOpa CBA3h, 00A8aTEILCTBO, OYAETH ORHOCTOPORHAM® HIH 0GomAHHMB. Ocrseilcrift
CBOXD HMEHHO Kb OSTOMYy H HXeTh Bb CBOHXb pasbACHeBiAXD NOHATIA 00%0-
60pa, AiA Koero HEOGXOXHMO 63aUMNOE COmAUiExie B TOXbKO, — TOTAZ 9TO AOTO-
BOPt B OOmMApHOMD CMECKR, H dosweoiw dorogopa (Schuldvertrag, wMbiomaro
nbabl0 ycTuBOBETH IPaBO Tpe6oBauia) uiw aorosopa bBbH ThcBOMS cancad (cr. 3105).
Toasko Rb mocabxaed xa'rergfin AOTOBOPOB', T.-e. N0 Balel TEPMHHOIOTiA Kb
o6asaTeasnoMy RoroBopy, Schuldvertrag, Tagme obligatorisher Vertrag), corzacmo
ero cyuecrBy, OTHOCATCH of6bmasie oxBod cropouw u npusarie ZPyroi, uId
BsauMHOe cb kamXoft cToposn o6bmanmie (cr. 3106). 3xbcy &e Bb CROORAXD yEA-
3aHH AX4 OJXBOCTOPOHHAr0 06tmaBis TepMHHEDL OABOCTOPOHRiA, XX B3AHMHATO
ABY- B MBOTOCTOPOBHiH A0roBOPH (TANB &e). ITHXD HeibuUHXDb TOPMHHEOBD YyTEAA
KT IDAMOTHOCTH MHCAb UepeBOJYHEA BGBCE HE NpHIEPEHHAETCA; Bb APYFHXB
CTAThAXT CBOXA MW Berphbuaest Besih TepMBHR: npaso mpebosania y odrow cmo-
gonu, 0083aMEAseMB0 usu 00AIGKHOCMY  OPYLoll CMOopoKs usw obnuxs (CT. 3031,
116—3119). Yupess xoropuft womao cibiaTs COCTaBATEIAMB Bb TOMB TOABKO,
9T0 OBRE HOHATI® OXHOCTOPDOBHATO AOroBopa He BWYEDEBYIH BOBCe, & IRMb NO-
crabuxd Bh cko6Eaxs. HaoGopors, Bp Bamel seraxsHoll W amTeparypeoft TepmE-
BOJOTiH MOCTOAHHO BAABO cubmenie u 6e3passuvnoe ynompebaenie mepmunoss 0010-
60pa H obssamesscmea (cr. 1549, cr. 569, 570, 571). Cb TepmAHOIOTHYECKAMA
HeA0YeTaMB CYHTATHCA TPYAHO, HO eciH I'AH B0sMoXBO mpoTABOABACTBOBATH DPH-
BHYEHMB OMAGKAMD BH 9TOMDB OTHOWHEAIW, TO OMEHAO NPu 00WEMD NEPECMOMPM
JeraibEaro Marepbaia. Hamm EKoxudBEATOPH, OZHAKO, Be ABAAKTH HalJexauiell
6AHTEALHOCTH H POBHAFO HACTpOEHiA BB 3TOM'B OTBONIEHiH, B TO IYraloTCA cobep-
mendo ycrofiymsaro TepmmHA dnmecnocobrocms (cM. Jaxs, 10aL cxosomd xbaars),
TO BBOAATH ,IPABA BOTYHHHHA“, Kb KOHMb OPHYMCIETCA OPaBO A&BTOPCEOE,
UpoMuIIeHBoe, Ha (GHPMY, TO 060ramMAmNTb HACH NPA3JHENME TEPMHHOMD OXBOCTO-
ponHiHl gorosops... HaTypaibHo HpOTEBD TepuMiHA o(a3aTeibcTBeHRBHR A0T0BOPS,
H2d AOrOBOPH OKHOCTOPOHHE — B 060KHAHO-0043HBAMill HeAb3a HuYEro BOBPASHTH.
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o, 2-#t cr. 1539 racaerca, Easaxocs OH, OYeHh BAXHATO BO-
mpoca BHTEpUpeETANiA, EOrA& TPYAHOCTh HCTOAEOBAHIS Kacaercd He
ABYXD> BOSMOZEHHXD CMHCIOBS BOJEH3BIBICHIH, & TAKHXD ONYw/eH-
®oirs BB ero cocraBB cu06% w  ewpaoiceniti, Boropma BOOOmE H
OONEHOBEHHO YHOOTpPeOASIOTCE H mOCeMy camH coGoi pasymbiores
(cu. 1539 m. 2)..3aB0HD, 0XHAEO, TOBOPATE TOJBRO: HE CMAGUMY 6%
6uny EOrA& BB Aorosopl ymymesm caosa B BHpazenis 8 T. . Mozmao
6mi0 Om xymars, 9o :ABcs pbun Gyzers o Tak® BasuBaemoff inter-
prétation supplétive, xoropot racaercs art. 1160 C. c¢. Ho C. c.
Bp 9Tolt cratht mmBers BT BEHAY OONEBOBEHBHA COCTABHHS YACTH
cabara, clauses qui y sont d’usage, quoique elles n’y soient pas
exprimées. Yeasanmie Ha Bburo Giussoe Kb 9TOMYy MH HafizeMs
aaxbe, BB 0. 4-ut pasbapaemolt cratha. 315Ch He J€rE0 ZATH m. 2-My
OpaxeaYecEd-onpexbiensoe coxepmanmie. Kcam ynymenie Eacaercs
TOJBEO CIOBD @ BHpAaZeRHill, & He CAMAro cojepxEadis BoleHsbIBIG-
Hid, TO 3T0 MOEeTh OWTh JAMb PefaBNioONHAs OmAGRA HAR OMHCEA,
EOTOpas BOBCE He OcCTaBigeTd coMabmili BB WCTOAROBAHIA BOXEH3BH-
asienid, B roras HBTH MBera Bompocams RETepmperamid, a TOABEO
HCUpaBIeRid pelaknid, HeAOCTATRH KOTOPOE Heabsd CTABATH BH BHHY
CTOPOBAMB.

o. 3-# cr. 1539 mpopoamaers TPARTOBATH BOOPOCH, KOTOPAro
EOCHYJOCh y&e BCTyNJeHie BL 9Ty CTAThiO, HO BCTYmJIeHie Orpand-
WEAOCh BHpAZEERieMb NpeAnodTenis pPAcCEPHTIO B cocrasB xorosopa
nammpeniti cmopowns, coorsbrersyiomuxs TpeGosamiaMs xo6polt cosb-
crd, COMHATEAbHOMY €ro CIOBECHOMY CMHCAy, He YEa3aBh, H3H
EAEOr0 HMCTOYHHER TOJROBATENh AOAKEHD YepUHAThH CPEACTBA YCTpA-
HeHif COMHHTEIbHATO CIOBECHATO CMHCIa H 3amBay ero po6poco-
pberaumuy mambpemiave croposs. Bv nymeTB 3-M% 9TOTS HCTOYBEED
yEasaHb. JTO CyTh Apyria crated Toit Me cABiRE B o6mil pasyms
BCero jorosopa. Jra mies BH Goabe sagomueHHOM TOYHOR H EpaTEOR
dopuyst Bwpamena Bp art. 1161 C. civ.

Cabayomi#t 0. 4-% BHSHBAers> 0COOWA TPYAHOCTH BF €ro ypa-
gyMBmin, x0T caM® OHD HA3HAYEHD HMEHHO BB DPYROBOACTBO AXd
OpaBEIBBArO NOHAMABIS H YCTpaBeRis BOSMOBHNXD TpyABOCTel
ACTOJEOBATEAbHOH OpARTHEH.

Jlo cero pBup maa 04EBHABO 0 HEACHHXS BD TOMB BAM XPYrOMB
ordomesia cybiraxt (comabais Momers Bos6yaurs passh m. 2-,
rab pbus 06% yoymesin), o, 4-B BMBer» mosmimMoMy Apyryw sa-
aauy, 61usgo coorsircrsyromyio art. 1160 Code civ., rab yrasans
MeToAs He HCTO.JE0BARIA HesCHArO, & BOCHOJEERiA HeJ0CEa3aHHAIO.
Ho o6pass Bupaxesia Bamero . 4, 0c06eHHO BB TEOOTeTAYECKOR
uacTE cTaThe (,ROria Bupamemid, mombmemEma BB joroBopb, me
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ONPEONASIOMs NPEAMETA 60 6CRHIT YACMATE C5 MONHOCHMHIO“) KBJERD
oTs Gesympewnaro. Jaa ycrpamemia weacnocmeti HARLIEEHTH, COTIACEO
n. 3, o6pamaTecs KB CTATHAMS JXOrOBOPA HECOMHHTENHHHMB H EB
pasymy jorosopa. Jas ycrpamewia wmemownoometi, YEQSRBHNXD BB
0. 4, pecCypCH HCTOAROBAHIZ HEOrDAHAYHBAIOTCA TBMB, 4TO XA8€TH
CaMB AOrOBOPH BB OCTAIBHNXE YACTAXD ¥ BB IBIoMB. 3xBes ucmou-
HUKS  USBACHEHIR GONCUIIABACHIA He eHympenwitl, a eHnumMit. I10
BEAHO H3H XHCHOSUTEBHOH UACTH H. 4-r0, KOTOpAH rOBOPATH ,TOTAR
npunadsescroomu ero (T.-'e. XOrOBOpa) HSBACHINTCE OCHYAEMS,
ecam Be onpexbress sakomoms“. Hsn Bcero Temera m. 4 acHO
BEakb JeHb, YTO0 pBus HAETD COGCTBEHBO BOBCE %€ 0 NEACHOCU,
EARD BB . 3, B He 0 DeAAENiOHBHXD HEJOCTATEAXD XOTOBOpA, RAED
BS O. 2, & 0 COBEPmMEBHO HWHOMH HOXOCTATER Bozemstapiemis. He-
ONPEOHACHHOCIE TPEOMEMA G0 GCRITT NACMATS C3 MOYHOCMHMO, OYe-
BUAHO, BOBCE HE COCTABISeTH OfHOf TOABEO HEXOCTATOYHOCTH, &
YRASHBABETS HA Hesaxonuewnocms eoseussacaenin. IlIpm sroMs sra
HEe3AEOHYCHHOCT> OTHOCHTCA BOBCe He BB pejaknim cabsgz (o, 2),
8 NPAMO %% f0puduUNecKomMy cocmaey 6oscussfcsewia. Bb cibagb me
OEASHBAETCE 00HOU U35 €A 00vKHOGeNHbITs npunadsexcnocmel (m. 4
XECOOTHSHBHAS YACTD).

B3 Takoms ciysad, cosepmeHEo oveBHAHO, pBub XOIEBA HATH
AarBe yme BoBce e 008 ugsAcHeniw T0AbEO Hawbpewilt cropoms mam
oxmolt uactE cABIEW ApyraMd HeCOMHHTEIBHHMU HIM DPASYMOMB
BCEr0 JAO0roBopa, & O cosepmenHo’ Apyrof onepanin. Wssacmars
MOEHO TOXbEO HEdCHOe, & OTCYyTCTBYImee cxBiyers He UBTACHITS, @
6ocnosnams. Bors 00 9roMd cobcTBemHO H mMba® TpaETOBATH H. 4
cr. 1629, @ sro coBepmeHHO HCHO He TOALRO HSH AHCOOBATHBHON
wacrE droro nOyHETa (yEAsaBia HA npunadsedcrocmu  00w060pa,
EOTODHd BB HeMb ONYMeHH), W3H YBIOHYABAr0 o6opora pbBau BB
reoqQreraseceoft vacrs (meompenyBremsocrs mpeamera Bo BChX® ero
YACTEX'S Ch TOUHOCTHIO), HO eme H3% HCTOYHWES, OTEYAA penEmA-
posana Bea cratss (Code civ.) ¢» 3EAUHTENPHRIMA HENPABEALHOCTAME
mepesoja W HeTouHOcTAME nepexaud. He cMorps Ba ciaGoe m Hesa-
EOHYeHHO® BHNONHEHie CHAMER, HBTH coMmbmig, uro Tyrs mbrs
ceoero HEYero, EponB omsomrmocrelf, 8 BC® ocraipHoe, XOTd IIOXO,
HO OTPA®aETH NOAIMBHHES.

m. 4 cr. 1529, EaE® ® Apyrie ODYBETH ed, BOCOPOM3BOASTEH
artt. 1150—1162 C. c. (1163 1 1164 me pemgnmposanm); 4-i
mepeisers T0, 4r0 ¢pansnysw ewpasmiz BB art. 1160. Mu me
ASPOMT OCTAHABIHBAEMCHE NPOAOAEHTEIPHO HA. STOMB HYHETE. 1O He
paspacHeHie CMECI8 HedcHOCTefi XOroBOpa H8h HAJAYHHXT Bh HEMB
HecoMpareasHNXS uacrel. Ouepanmis ropasgo Goabe Bammad, TpysHas
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H BHSHBAIWIAS WOBTOMY MHOIOWHCIGNHHS HE YOXHRO BS JXETRANXS
BOOPOCS, HO H IPEENWNSILEES EOHTPOSEPSH BB IIHBEINCTHYECEOH,
9acTe0, B BB ny6xemucreveckofl amreparyph nocxbagsro Bpemenn.

Borza 5 coerasd mwpmamueckolt cpbixm xe zeamaems raxolt-
au60 HOpMAIbHOR X% Hes YACTH BIE OCHYROH EIAysyIH, TO MO-
MeTs BOSHBEHYTH ABOIRiE BOOPOCEH, COCTABIACTS JH, B PEAY STOr0 Be-
XoueTa BH COCTABB, caMa caBiks SaEGHUEGHEHOE B0ISEsSTsBIcHie NIN
oT0 He BmosmB saepmeBENf aETh. BB cabiraxd TEmEUecEaro xa-
paETepa STEX® XBYXh BONPOCOBD HeXsss cMbmars. Oreyxzemie me-
ABEEAMOCTH OescmOpHO, He pBmeRT TOXEE0 BONPOCH O €4 HPHBAX-
JemBOCTEXS. BB 9TOMB aRTH mpeacraBisers une lacune, mpo6bas.
Ecsa mBrs ocsosamift xouycraTs mpesmolomenmie o BawbpemBOMB
onymenin, T0 mpo6Bas ¥ cocrarh cabikE xoiEemTE OUTE He BB%H-
4CHeHS TOIBEO, EARS 910 YRIONIEBO ofosmagners U. 4, & samox-
HeHb OOHYHOKR Xis CXBAOES 3TOr0 pOja OPHHAAXEXHOCTSI (TeKCTE:
SAKOHA TOBODHTH: TOrJa NIPWHAXIEMHOCTH OHAMO, T.-€. JXOTOBOpPA,
#spacEsiores obuvaens *). CoorBrereyomilt sroMy mymETy Temer®
art 1160 C. c. rogopurs on doit suppléer dans le contrat les
clavses, qui y sont d’usage, quoique elles n’y soient pas ex-
primées.

Ho uro ®e H H3® EBEHXD pPECCypcoBs BL ASHBROMB cxyiah
ambers Oute BocmoxadeMo? Cxluma no cmoeft apapoxB ecrs mpo-
aBieHis vacrHOR apromoMim BB cpepb TOro HAH APYroro INHBEAB-
Haro eacraTyra. JomycreMo xm Taxoro poga moxEOMouie CyXa Gess
0YeBBAHANO NOEyMEHId HA OCHOBHON NPEHNAOT ABTOHOMHATO BB
npeeatEOR ceph o6ubma mETepecos? (ueBEAHO, BOmpOCH o%eds
61EsE0 NpBEAcCAeTCd B YIPOXAETh SCHOCTH AeMapramiomHol xwmim
oy6aassaro B vacrmaro mpasa. IIpe Toff pyeosossmeft Tourd: 8ph-
Big, EoTopot jAepmaics npycckit zadApexTs B npodec. Pyx.
v. Thering BB cBoeMs Zweck, rad pume crogmemy Bcerxa scabe
BEJHO, 970 AyJme HE TOALRO BH OGMECTBEHHOMD, HO H FH JAIHOMS
cyucaB, rpanEna NyGIHYNAr0 ® YACTHAIO JErE0, He TOXBEO MO-
®eTs, HO B ROAEHA OHTbL mepecTymaeMa IPeXyCMOTPBTEISHHMD A1
6sara BexarcHOBEABNXB. Ho oty Toury spBmia He;nss HASBAT
He TOXPEO ofmMeNnpARATON, BO ¥ CEOIGEO - HAGYAs PACHPOCTPA-
HEHHOI.

Bompocs o mpo6biaxs Bs cocrarB DpPHBATERXH BOAeHSBIBRNeHif,
E3EH B BCH npo6ieMy HCTOIEOBAHid, BH 910ff 1@ 061acTH, HIE B%
0G1aCTH TOIROBAHIE H BOCHOXHERiM XETAJLHHXS HOPMD NPEHIHIIAILHO

*) O6uvall 6yzers abHcTBRTEILHO CPOXCTBOMB HBBACHEHiA, BO Omepamif, co-
Bepmaemas Bagb cibizamp, 6yAeTs H3BACHHTOALBOM pasph BH CAMOMB MHDOEKOM®
cuncib, co6cTBeHRO EO—BOCHOIEHTEAHBON,
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CONOCTABISACE H CONMEAICA H Y HOPHCTOBB-EIGCCHEOBS H BB Bame
spems *). By Toms nymxrB, rib saEoE® E lOpEAmdeckas cabaza,
BHpPAEEHHAS HMEHHO 65 C4067, BamGoabe cxoxsrcs, cuocolu B mbam
TOAEOBAHIZ DO Heo6xogEMocTd cOimmaorcd. Hame Bpems xaers
B3auBHD MACCAME HCUeSAMBEXD KOACECOBh BCe HOBHA NOMHTEE TA-
roft xe mopEdmEramionnoft xbaresssocrs. HarypassHo saGora 0 TOMS,
EaKS OHTH Ch STEMA BOSBEHEAWIAME EOXEECAMH, IT00H OHH He
00BAJHBAJECH ‘TAKD Ze YACTO, EAEH ILIOX0 NOCTPOCBHHS RHIHMA,
OnsTh HAYWHAETH SAHAMATH OdYeHb BEAHOe MECTO BB WpECHpyAeBnmia.
Boupocs o npojosmsresbHOfl ZA3HECHOCOOHOCTE JZeraibHHXS HOPMS,
0C00eHHO HXB COODHHEOBD, TAKS XEe EAKD H BOOPOCH O COABAHOCTH
Bolemssasienilt BB cocrard wpaxmveckoft cxbiem Thws azerue pas-
pbmaercs, vbus npaseasahe mocraBieHa MeTOia BHpaEeBis @ ze-
rafbEHXT HODMB H YACTHHXB AKTOBH BB caosecHOR QopuB m ubus
1yyme QyBERiOHUPYOTH NOCPeACTBylmie Memay aGcrparTaol Bop-
mok saroHa mim ciBigE H HcTOAEKOBaHieMD B npEMBHeHieMT ed BB
EOHEpeTHHMB npo0ieMaMs OpraEl HX® npaMBamemia ® mcroaxosa-
Big. He o6uziems peraze ® BnasdsusBol perazameBranmiel gocra-
raercd BB OPAETEEE saromoxarTexncrea AoarosbumocTs pyEOBOA4-
MEXS JeraJlbHNXS HOpws. MBade caMuMtT XoarosBIHHMT ROAek-
cows Ouas 6m mapBpmoe IIpyccrik Jamipexrs m Banuenbe mmsme-
CIOOCOGHHNS BAROHOAATEALCTBO AENeEMBAPOBS.

M=u conocraBiseMs HOJieEAMYK ECTOIROBAHIN B 0CO6eHHO BOC-
HOZHEBi0 HOPMY S3KEOB& W BOZeHSBHARJEHIA uacrEaro imns. Jarum-
CEad MHCIb EAED Heabsds 6orbe AaeT® TOAI0ES HOAOGHHMB COHO-
CTABIEHiAMS, HASHBAA BSAEOHD MOJYAJHBEIM®D COrJaMeEHieMB rPABAAHD,
o6mums o6brous pecmy6amem (tacita civium conventio, commaunis
reipublicae sponsio), B oopeaxbass cmay EoBTpaETa Eakb lex con-
tractus @ 9YacTHWA ero EJOysyAH EaEs lex commissoria, lex fundi,
lex venditionis.

Tame caumerpia BH pasymbmim HOpMT 38EKOHA H cMECIA CABIRH
ormevarsbaace ® ma ¢pamnyscroMs Code civ. Cyzpa Be cmbers

*) JInaTepaTyps DOCKBXHATO BPEMEHH N0 9TOMY Upex¥ery O9eHb BOSPACTAETS.
Bt Iepuanig, rab TeMH EacaioTca BCB cepbe3HHA PpaGOTH UHBALHCTOBL MO HO-
BOMY KEO1€KCY, HOSBI#TCA 0coGenHO passuTHs# 06paGoTEW Bonpoca BB EHATAXD
Goxte o6maro cogepEania: Stammler, Recht der Schuldverhiltnisse in seinen
allgemeinen Lehren, 1897 r., R. Saleilles, de 1a déclarat. de volonté ctp. 194—
233 (x5 art. 133 B. G. B.) ero me Introduction & I'étude du . droit civil alle-
mand, 1964 r., crp. 88—104, X. Danz—Ausxgung dor Rechtsgeschiifte, 1897.
Holder Kommentar zum allgem. Theil d. B. &. B., Gény, Méthode d'interyré-
tation et sources en droit privé positif, Lambert, La fonction du droit civil com-
paré, Ehrlich—Freie Rechtsfindung u. freie Rechtswissenschaft (1903 r.) & muoro
ApPyrEx». Buepeim xpyraxns b sioms saopasieni J. I’ [lerpaxuucift 8w ero
TpakTataxs o mpiophremin naogoss H 0CO0GEEO Bb €ro N04r BLmMeEMB YueHiE

0 RuBasbHOR noaaTHER.
KIOBEPHYA.~—YTEHIA N0 PAXX. NPABY, BHI, IL 59
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oreasath B3 pbmemim abaa sous prétexte du silence, de ’obscurité,
ou de l'insuffisance de la loi (C. c. art. IV), rarzme mETepmpers
Bs BODPOCAXD A06pOBOALHOR WPBCAMENiE, HCTOIEOBAHIA CABAOES,
00438Hs YCTAHOBHTb CMEHCIH TEMHHXT MBCTH, BHECHHTD HeXOCEA-
sagHOe BB oamoh craryh msn mBiaro cocrasa ® HSB Apyraxs cra-
relt, BaKOHeN®, eocnosnwms (suppléer) To, 9T0 BB Hel BoBCE He
BHpaxeno, rib coorebrcTBEeHHO YEASAHHOMY BHmeE HEJOCTATRY 8a-
Eoma, silence (80 Be BB cMuCYB MOJYAIMBO BHPAEEHHATO COTIACIS
BIE Ge3sMOJIBEATO BOJEHESHABIEHIH), BOBCE HE YEASAHH OGHEROBEH-
BHS npuBajrexuocTE cxBaeu (clauses qui n’y sont pas exprimées,
art 1160), scxbicrsie wero Bn cocrasb cabase ofpasyerca une
lacune, mpo6hus...

Ipepsats 910 MOXuamie, SANMOAHETH BTy lacune u cocraBiseTs

8848y CyALH B TOIEOBATEId CABIRY,.. HO EAEKB 910 CXBIATH, OT-
EYA& B3ATH CPEACTBA BOCHOAHEHiE NYCTOTH? '
_ Bw orBomeniz npo6Bioss 3aE0BA CTAPAS METOAS WIS KT Opex-
IOAAraAEMOMY HCTOYHREY BCAROR JeraisHOR HOPMH, %3 60An 3aK0NO-
damess, Oma He BRpamena AAf XAHHArO CIyIad, HO OHA Cyme-
CTByeTH, OHA CEDHTA ecl Be BH HOpMB 9TOro CcoxepmaHis, 10 BB
awGok apyroft, rab Boxo saxomozaTers oopexbissm Th me xBara-
read, TB e ocmosamis. U Tags, BBTS mpamoro orsbra, Bo BOTE
oreBrs, AamEuR BB anasovuveckoms Cayvarm, B MH JOIRHH, €000-
passo JeraxsBofi ocHopb sToro sakoma, secundum rationem legis
Bh OAHOMB Cayyal, NpHEATE BB PYKOBOACTBO Ty Ze BOJIO BREOHO-
Aaters mo ThMT Ee ocHOBaBisMB H Aig xpyroro caytas. Moasamie
8aEOHOAATEeId mpepsano. Hames weToaT ects MeToas: scrasvnot awna~
s0tiw, BOXS upesymtBEAS saMBEmia ybitcremresssyo. He Bceraa,
OAHAEO, BOSMOXHO HENOCPeACTBEHHO HSBXEYD HSH AEralbHArO MATe-
piaaa orebre B& Hepbmemmyl0 3aEOHOjATEleMT MOSHTHBEYN® OpO-
6zémy. Torza npexoamTca HCEATH peCCypcoBh BF OPraHHYECEOMB
exeacTBE mHCTHTYTA, EOTOpHMB ocBmenn ecam me mseBerEma ocmo-
BaHIA XIS AAHHAr0 BONpOCA, O6mis CB ADYIHMB, TO BHPARXECHH
ofmie opajEYecEie MPABNENH, COOCOGEHE AATh BHXOAD H3H Heph-
menuoff MOSHTHBHEIMT 06DasONMB HpOGIeMH. JTO Yy&e He Jeraxb-
BAS, & 10PUOUNECKAR ANAAOUR.

H o10 06a Meroaa BoCmOJHATH HPOGBIN, EOTODHE DPasCMATPHBA-
auch emte Bb 1-M% urenin upoexra I'epu. I'pamyr. Yiomenia Kags exnn-
creeEE0 npapabBRe! Buam wpHerH, EoropHe CTABEAH aBaiorEve-
CEOe TOIEOBAHIe BB YHCIO HCTOYHEEOBH OGDPASOBAHIS IOPHAHYECEEXD
HODM%.

OJ1a Meroja Omxa sanofospbEa BoOCOGEHHOCTH HpH BHpaGoTEE
BTOpOrO uremis. Pyropojsmas mied BD STOMG HOBOMD HAUDABICHIR
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gpexze BCEr0 OTBEPrala BCAEYI BOSMORHOCTH, IpH TemepemHeMD
€n0co6B BLpAGATHBATH AeraibHNS HODMH, X0GDATECE JO TOr0 BCTOY-
HEEA HODMH, EOTOPH# JexaTh BB BoaB 8aroHOAaTeld. Jocraroumo
BCHOMEATh TpofiBoe urenie NpoekTa, IONPABEH, mepepaGoTRH, 6opsGy
maprit, ycryoes, coraamesid, nocabimift yaaps Eucrm Macrepa
nepeAs OTHYCEOMT paGoTH BB phmaomyo HECTABIiIO BA roaoco-
Bagie, 4T00H NOBATH BCK G(e31HYBOCTh, BCK® SArAZ0YHOCTD ABTOP-
crea m Beimualimia coupbmia Baciers BOXH 8AEOHOAATels, EOTOPAd
Oyxro Bce phmaers, BceMy XaeTh EHSHB, BCTOYaeTH He TOAbEO cefi-
gacs Bce 9T0 Gorarcreo maeli, HOpMB, MHCTATyTOBS, HO CHOCOGHA
# Bp OyiymeM® B8h CEDNTHXD BH HBAPAX® KOACECA CHIB CAY-
ZETH TAREMB &Ee pBmmreseMs BCagEX® coMEBmill, BeAOMOIBOES,
npo6bioss @ mpod.

Hosme yuaTess HAXOAEIE, 9TO SHEAyMit WCTOYBHED NpPaBA B
cocrasBb RopeEca He TaED AAJeEs OTH musHE. Kcam 38B0HOAATENb
ge cTaBETh ce6B mbanio Bce sapambe mpesycmorpbrs B mCuepmaTs,
B SaROHG JACTE X3 COCTABA HHCTATyTA BOBCE HE AETAIHHHA ero
YepTH, & YEA®EeTh JAMb PYEOBOAfMie NPAEBIUOH, KEOHMA onpexb-
ASH0TCS OPramAYeCEid YepTH CTpoemid HECINTyTA B ero QymEnif,
yacBgeTcd CONiaibEAd HIR SEOHOMEYECRAS IBAb HTOr0 OpPraHHSMA,
7o xa3 xaasAbfimaro ero passarisa EBTE mBAago6HOCTE o0Gpamarscd
ES TAaHHCTBeHHOMY IEPBOHCTOYHAEY ero o6pasoBaHid, CKPHTOMY 6yATO
B5 Boab sagomoparexs. Ecau poan cyia nocrapsema BB coorsbr-
crBie ¢ ero saxaveft npumBEemia Tak® onmpexBimemaroca mBacTE-
TYTa ES BSMBHYABHMT OROHOMHYECEEMS H CONiATbHHME YCIOBiSMB
®ASHH, T0 mpaBaipHOe pasymbmie nbim mHCTATYTAR, BB CBA3H CH
9TEME dBIeHiiMH XHSHH, OyAeTb cIyZaTh CyAbB aysmeEmM® peccyp-
CONT He TOIBKO HCTOAEOBAHIS HeSCHO BHPAXEHHHXD HOPMEH, HO H
BOCHOiHeHis mpoGBaoBs H HEAOMOJBOEKS 3AEO0HA.

Mn Bezm noryis pbis o Bocmoamemim mpoGBaoss BB HOpPMAXH
sagosa. IIpamas saxasa Hama, 0zHaK0, He B dToMs. Mu mubens
orebTHTL H& BONPOCH, OTEYAA BSATH PECCYPCH KIS GOCNOANEHIR He-
BOCmaNWUTs COOMABHOILS wacmel Comaxy, BOTAA BD Hefl aBBO, Ha
paay cs uacramu (clauses) saEOHYEHHArO BONEHSTABIERiS, OCTAIOTCH
He TOJBEO PEeAARNiOHBHSH, CTAAACTEYECEid HeAOMOABEH, HO nBiue
npoGBiH, HEAOCEASAHHHA PACHOPAZERis, EAcAOMmiZcd TOro Xe npex-
MeT8, TOTO Ee NPABOOTHOMEHid, EOTOpoe peryi@pyerca srol cabamof,
EAED BTG YEASAHHOMB BHIIe yMoxgamie o cyas6h nmpmmajzemsocreli
nepesaaeMaro HMymecrsa *). Mu pepabin, uT0 88K08D OGHEHOBEHHO
HOPMEpPYeTh NPABOOTHOMeHis abCTpakTHO, Aad XiGoro npambaenia

*) Hansyumas Haxocrpania Bp 1ok xe paGorh mpad. IIeépa.xnmro.
59*
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»5 Beoupexbaenmons Gyaymews (la loi ne dispose que pour l'ave-
nir art. 2 ¢. ¢.). Taks am 910 B3 cabarb? BosMommo, 310 B BB
cabaeb BEAR maopaBiesm Ha Goxbe mam membe oraazemmoe GyAy-
mee, B0 BcakoMB caydab s mpexbiaxs Goxbe rheamxs, sbur HAyTH
paciern sagona. Ho B macch cayvaers cibaka Momers OrpaBHIBTH
ceoe xbficreie DpOmANMS, BACTOSMEMS, HPEEPATHTD NpeRmis OTHO-
menis, @ 9T0 ed BeciMa HOpMaIbHAd QymEnis. B® STOMT ZemaTH
yXZe, IpE PasidYBNXD YepPTAXH CXOACTBA HODMH JXeraxbHofl m mpa-
BATHO-JOrOBOPHOR, cymecTBeBHAd pasHENg I BOHPOCA O CHOCOGAXH
TOIROBAHi# HOPMB ZeralbENXD H BoiemsbaBieHift B5 cocrash cabikm.
Hocabanis o6uEHOBEEHO GAESEM KB EOHEPETHOMY HOPaBOOTHOIIEHIW,
HODMH JeralbHLS, HANDOTHBH, YAAJeHH OTH BHXD, AGCTPAETHH.

Epous sroro % TosEOBaEIE cxbikm Bompocs o BoxB, o mamh-
perisxs cy(neETa OGREHOBEHHO MOEeTh OWTh pashacHedD Gess BCA-
BHXB 9pesMBpBHXB ycHiilt, AMeHHO BB BEAYy 6AHB0CTH BOJeHSHABIE-
Hid EB er0 IpaETHYECBOMY SPeETy.

M Tar®, UpE MHOrEXD TOYEAXH COODHEOCHOBEHiS HHTEPHpETANiH
8aEoHA H CABiKH, ecTh MexAy Tolt B xpyrofi odYeBEABAS pASHENS
8338Th ® cmocoGos pblicrsis mcroarosarexs. KEcam pastEcEmBamie
BOXH 8aEOHOAATeAs pBARO xocrEraers nbim, TO BH OTHOmIEHIE KB
cxbagb 970 MeTox® BO MHOIEXT CIyYadxT COBEPHICHHO NPAKTHIHHE.
Ho Bt ToMs BompocS, BoTopu#t Bach 34BCh HMEHHO 3AHEMAETS, T.-€. Bb
cnoco68 BocmoxseTs mpo6Bas B cocrarl cxbira ® MoxuaHie 8aKOHO-
AaTeas, Merois abBcreia HCTOABOBATEAd OUATH CYymIeCTBEHHO cOXm-
=maorcs. OcHOBEHZ XEHiE XeraibHOR BOPMH, onpeXBigomiis COCTABD
HHCTHTYTS, He MOTYTH H He XOJEHN OWTh HCYeDOHBANMUEME, HO OTH
HEXS JerK0 NPHEATH, OO CBA3H HECTHTYTA Cb KHSHHI, Kb SAKINYe-
Hio 005 SKOHOMEuecEOR E comiarsmoft mBiE HECTHTYTS, & BB REAY
o6sapymennoffl TaxEMs 00pasoMs mbiu Aath OTEBTH HA HexOCKasaH-
HOe BB €ro YeECraXxh Bb Giamafimens coorsbrersiz cb srolf mbapw.
To me camoe, HO He BB 06zacT® AGCTPAETHHXD AAHHHXE JeraibHof
HODMH, & BB BOODOCAXS 7NPO0754065 KOWKDOMHAW GOACUTBRGACHIR 6%
cocmasn consxu. W sybcs, R34 BOCHOXHeHiS HEXOCEASAHHATO, DPO-
6baa, HepaspaGoTAHHATO BB AeTaisX’ BOZeBSBABIEHiS, HAX0 cXBiaTh
cefB ACHENMT COUAADHYI U IKOMOMUNECKYIO YA KONKDOMHGIO 60AE-
usssgrenia. Bs pagy srofft ompexbamemelics nmbam cxbuxe BosMOZEO
samoXnATh NpoGBis Bozems dBieHiS BB NOIHEOMD COOTEBTCTBIE CB
ovessxBoft aaa HcrozkoBaTess mBapw cxBirm, cB sajavelt, KoTOpy®
xorbau paspbmurs cyGheBTH cXBARE, HEE CTODOHH, ecim 9Ta CrBixa
ABYCTOpOHESS.

Bo psarows mamm npawbpB, BB cayuad orcyrersis B aETh
oTiyZEaenmia pacmopszerifi (clauses), EACAIMIEXCH NPUNAOACHCHO-
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ometi %edeuocuMocmy, TOIEOBATEAb BOCHOXBUTH 9ToTH mpolbas, co-
orebrereenso mbam cabrsE u B3 9ToMB nyEETE MmO TOMY CoOOpa-
ZeHil0, 9TO HOPMAJILHO CYyAH08 mpEHSAXemHOCTell CBI3AHA CB CYAb-
Gott raasmof sems. Taxosa sEoHOMBuYECEAS (yHENjiS NPBHAXIEZEBOCTH
Bb CMHCYB nmsasbmolt ceasm AByx® Bemelt oxmol ¢ apyroft. Bos-
NOXHO X4, 9TO CTODOHH BHAYe DAasyMBTH BB ASHHONT caydah aETs
orayzjenia? Hecownbamo. Ho B» Tamoms caysad omb smbiors 910
EMeHHO BHpasETh. Hams MeTops OTH comiasbmoft, SEOHOMBYECKOH
mbaa @BcTaryra, cAbare, SAEANYATE BES HEZOCEASAHBHMT JACTHOCTAMD
ero coxepmagis mpejCTaBXfeTh COG0M0 NOBHAEMOMY TOABKO OTBA€YEH-
BOe SaRIYeHie, NPOCTYO JOTHYECKYDO Omepanil, Be BubBmMyD
Popmaswmoti canxuiu o6asaTexpHod xas cyis Hopuu. Ho obukHO-

BeAHO TAEAS METOAS HAXOA®TH ce6B m (opuaisbHOe mOATBepEAenie

Bb mpexmecrsyomefi ycramosmemefica npaxraeb, B® mpash ofmu-
BOMB, Xaze B saRomB, Art. 1160 C. c. npexvmcusaers suppléer
les clauses non exprimées ecam 518 clause sont d’'usage. Hbumen,.
ROA. PACHPOCTPAHILTS, 63 Cayvan comwnuia (im Zweifel), o6asas-
marocd Eb OTIyEAEBi0 ©IE OOpeMeHemid Bemd pPACOPOCTPAHATH
TaEOBOE H Ha npepaxsexsocrs (art. 314); o. 4 mamef 1539 cr.
H& cayyali BeompeabsemmocTE mpejmera jorosopa BO BChxB ero
9aCT4XD Ch TOYBOCTHIO YKASHBAETH HBBACHATH (BOCHONXHATH) npunad-
A€IHOHOOMU  0HA10 - 00bivaens, ecid o8B He ompeibieHn 8aEOHOMS.

Ho m BB Thx® cxyiasxs, Eoria He OWio OH HA 2HNO mOX00-
Boft opMarsHOR caBEniE, . xB4TEAbHOCTS HHTEPIpETA STHMB METO-
XOMB XOXEHA npoOmearh Ce6B, BB BEAY npoGhios: HOpMH BIH
cxbige, # HOBRe myTH, OTBBYAS COMIAZBEHME B SKOHOMHIECEEAMB
mBidMT HHCTHTYTS, COr3acEO pA3SBHBANMEMCE TpeGOBAHIAMD RHESHM
CHANGAG 65 OMONASHOTS Xasycars, UPRIAKEBAS HOPMY H CXBARY
Eb yCIOBiaM® HEuoro oOmMbEa B BOCHOABES M OGHOBASE e€d Hexo-
CEasaHHOE COAepXEAaHie HST 9TOr0 HEMOCPEACTBEHHAr0 IPEROCHOBeHIS
npa BeupemBHHOMT YCAOBiE OTSHBYHBOCTH OPraHOBB HPHCAHELIH KB
#sMBHEBIaMT DPAsSBABAMArOCE IHBEIGHATO GHTA.

HecousBnro, 970 BEMEHHO BTEMB nyTeM'b CXATHS HODMH CTa-
PHXS IEBBABBHXB EOJEKCOBB, STHMB OXHBICHieM® H O6HOBIEHieMD
HXD OpAaETEROR CyA08® m xo6posorsHOfi MOpHCABENiE, npioSpbraim
cuoco6rOCTh Aep@arscd BH caxb BBEa, He HOABEPradch HEEAKAMB
PAARESIGHEMT ONEpallisMh TO HNOCTOZBHKXT IePecMOTPOBS, OTNBED
B savBmenill crapux® omBGOE® HOBRIMH.

Packpupas BBS 5TH CEPHTHE CHOCOOH COrIACOBATb OTBICYEHHYH
HOpMY BAM ROJemssaBleHie BB coctasl cibigm ¢B TpeGomamiama
EnsHE, MH YXOAUMB OTH TOr0 MeToxa sapambe paspaGorars Bch
Aerarm Bonmpoca BB 8aEoEB, BB caBirB, 06pasmoMT BOBXD BB 58~
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EoHOxATeNbHON DpaEKTEER MomeTh cAyRuTh DpYyCCEift XABADEXTH H
mospabiimia moBesaw »H aarsHCEOf npaETEERB, E DpAGIRBaeMCs KB
BIACCHIECKEMT METOJAMT CB0OGOABOH paspaGOTEH JeraibENXS HOPMS
H THOEYECEHXH O0Op&smoBh CABIEE, ROTOpHE COXpABEIA HANT H
BH3BAJA BHOBb Kb ZHSHH BCTOPEIECEAS WMEOIA HOPHCOPYAERIIH.

Ho npevbaemMa Xu TAKas BOCHOJBATENbHAS METOAS TONEOBAHIL
cabike BB cabagaMT 100410 muna, 21068ro OPBARIECEATO CTAAZ?

Hbrs BmEaEoro comsbmid, uto HE Bocmoamemie mpoGBaoBs, HE
yerpaneBie ®sb cocraBa cabagm Toff mam xpyrofi uacrs, OCTABIS
nbaoe BB cazb, AazeRo RHe Besyh MOZEETS H JOXXHO Hafita ce6B
npaioEenie.

He Ba MmEyTy Heisss TepaTh HSH BEAY, 9YTO MW saBes EAXO-'

auMca BB cdeph npasarmoli asroHOMiE, camoonpexbremis amuEAaro
COBEpIIEHHO 6escnopnaro B Gesanexasnionmaro. B eway sroroe Bcagoe
DpUEOCHOBeHie Kb cocraBy CABiEE, EoTOpOe HAETH He OTH Cy(GHEETa
cabien, ROTOpOe He ONpPABAAHO €r0 BOAeH3LSBACHIEMS, & RPUTOOUMS
u36nm, yrpomaers caMofi caibHO# peakmieft co CTOPOEH saEHTEpe-
copaEENXD. Ilocewy, EaRh 6N HE GHI0 MAIOIYBCTBATEABHO TAEOE
OpREOCBOBEHie, ero Beibsds DpeIUPHBHMATh nEAYE, BAED BB IBASXS
orpazgenis Tol Fe ABTOHOMiH BB CIyYadxh. BAXEBHXT coMHBaift,
'Boras mBave cxBagl yrpomaers omacHocrs EoxeGamis, HepbHicrem-
TeIbBOCTH, BEITOZecTBa. HO cBepXT TOro, MH BHImIe IOEASANH CEA1Y
o0pasosaBin cocraBa CABIRE O0Th Goabe BRDAXEHHHXD Bh HEMD Ma-
TepialbBHXS MOMEHTOBH €4 CTPOeHif A0 COBEpHI¢HEO AGCTPARTHHXB
BoJensbaBienit. Ha papy c» sTams, paséepas o6psisyw, BEBmMAD0
CTOPOHY BOJeHShABIEHIE H ed oTHOmeHie Kb camofi cpbirB, Mm
Bapbam, 9To Qopva, O6GpAXE MOXeTH ABIATH COGOE HIH OZWAT HSH

MHOrEXD BOSMORHHXH CHOCOG0BH BOXCHSHABAEBid, BIE XKe CBISH

o6paaa cb camofi cabagoii TagoBa, 06pEAs HACTOALEO WOABO HORpH-
Baers co6or cxbary, uro marbhimee o'rc'rymeme OTH 00paxa BeAeTs
EB rabeas Bcelt cabimm.

Harypassmo, Th Mammnyaania Toarosamis, 0coGeHEO BOCHOXHEHiZ
npo6kaoss *) cAbikE, 0 KOBXT MH TPAKTOBAIM BHe, NPEIOEEME
TOIBKO K5 CABABAMT #e cmpowo PHopMassnaro w OOPAIHAW CMUAA.
B3 oroft me Eateropi# cabiors, H&0GopOTSH, Beero uame cixbiga cmo-
co0ua MBI CHIY mo4sK0 63 OannOMs €8 COOMAGT H C5 HOMPONY-

*) B kpaTEOMD B3X0WeHi¥ MH UDRAAMAEMH, Tr0 MPOBCCTH TPAHHNY BOCNOIX-
HATEILHOA B TOXBKO HBHACHHTCNbHON RHTEpUPETANIM BOSMOXRO BCETAA; MH ITOrO
H e OTPHNAeNb, O OpoBefeHie TAEON IPAHMNH Bh upakTukt scTpbuaers Gois-
Wiz TPYAROCTH H AAETH NAMY Kb 60AbWAMD EOHTPOBeP3aM® BbH TEOPiH, 81 1eND
zerge yObauthca H3b AeTAXbHATO 03AKOMIEHIA Ch BONPOCOMD Cb NOMONBY YEa-
sauBofi BHwe IHTEPATYPH.

-
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mokMy  pexsusumamu Popmw. Bcamoe abmmee npaxocmosenie yrpo-
&EA6TP OOACHOCTHIO I{Baomy.

Mu yme crasaim sume, 9o BB cocTaBB cxbagEm Momers mo-
cabrosats msubmemie mam mocpepcrsoM® BOocmoiHemis mpoGhaoes es
Bb OTXBILHNXT mpmHajzemaocraxd (clauses), wia me BB cMucab
onposepmepis, mpusEasis mmITOmecTBs Hiu HexblcreuresrmocTE
Toxe He BH mbiows cocrasb, a oo wacrams. Harypassmo, w sybes
9T8 YaCTHYRAA BHBAIAJANiIE He BesiB 01WBAROBO DpRIOEHME, HE EB
ciBagams 1060ro CTPOEBid BAA CTUAZ, @ He KB JOOHMB COCTAE-
HEMB YaeTaMs CABIEE. OTa 8a1aua WCTOAE0BABid pasrdcagercs Gamme
BB yuemiaxs 065 OTABABHNXT BBAAXD CiBiORB, BB WbaoM® oCo6emEO
Bp DNanjesTENX® Yydemisxs (cp. IIp. I'p. Vioz. re. I cr. 89 u
gr. V cr. 73).

Opoeers I'pamx. Viomemia Eacaerca BOIPOCa ‘O TOJKOBARid
cibagm Bp pasHuXb MEcraxs, BB o6memt cMucaB BB BEROTODHX®
cratsaxs ra. 6-oit pasg. III k. I-ofi m B r4. 2-0k pasp. I km. V,
BB ¢T. 66—73. Ucooxmenie doosoposs.

Bce, naummas c» omu6ouBaro 3ariaBis (wcnosnewie JOrOBOPOBH
suBcro ToaroBamie), yfepEaBm0 EaEb GHI0O, HO MOJIOBeBid paséaTH
Ha cTaTod, Rak® 810 saiBo Bp Code civ.. B kagectsb ucrouseea
o0bdcEenid HedCHHXD BHPaEenilt yRasaEH MeX]y NPOYHEMD Dpeime-
cTeywmie, meperosopu cy. cr. 68. Cogepmanie goroBopa, mHe ompexk-
JBBMAr0 Bh EABOML-ir60 OTHOmMEHim NpaBa B 0643ABHOCTH CTOPOH
60CNOANAEMCA HA 06H0BAHIH 3BBOHA HIH OOHYAA ‘(su. V, cr. 69).
Counbmia ToARyOTCE BB mOIB8y XOAREBER (cT. 70, oOTOBOpEHO
0AHARO, 4TO TOABKO TB compbmia moxsemais xblicreiro sroro mpa-
BEAS, EOHXT HEe YCTPAHSKOTH APYrid NDaBAAA TOAROBABIS).

ITo crapoft mpEBHYRb DAHAERTHHXS PYKOBOACTBS YYeBid O TOA-
BOBaHIE CciBIRE 33KANYAIOTE OOHEHOBEHHO BONPOCOMB O TARD HASHEB,
conversio actus juridici. Xapakreps 9TOTO yueHis, OABAKO, BHpA-
GoTAHER! HA TEDAXT JATHHCREXT I@BEIBENXB CABIORS, acabe Bo-
ofme BB cB3@ CO Bcet cucTeMoR momaTil NaBJERTHATO npara *).
910 ToZEe BEAB Orpamjenis cmim cxbiEE oTH wWHBAIEAANiE, Eoria
Bb Helt BBTH perBmsuTOB® OfHOR CcABiRE, HO HXT XOCTATOYRO Aid
Apyrofi TaBofi me mbam (recTaMeETP @ RoAEN@ANE, HeaBHcremTexs~
BRA colcreeaHN? Berceib TOpProsna, KOTOpuHA, 01HAKO, ACCTATOYEHB
EART AQAr0OBAS POCUHCEA).

Mgsoro nbaabe ara mace BB cocrash cabrorr, mmbomexs ceoft-
CrBO O}HOCTODOHBHXS BOA€E3EdBIeHIl ¢B 0JaroTBOPATEIBRON IMBABW,

*) v. Vangerow Lehrbuch, § 101, Dernburg Pandekten, § 124, d. Bir-
gerl. Recht, § 119, III. :
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BB 0CO6eHHOCTE HOBEPTBOBAHI, OTEPHTAE BAROHOMD BOBMOBHOCTH, B
Thxs &e GsaroTBopuTeasBnX® NbBasxs (pia causs), coxpamars caay
BOACHSBABICHI mepTBopaTe:s, saMBEEZ JEms ROBEperace, ONTH
MOXeTh yEe HecBOGBD:MeRHOe, HasHauemie peccypcobh Aig Apyroft,
6aaxalimel 1m0 cymecrsy GJAroTBOPHTEIBHArO OpeABasHauenis mWbIW.
Idrots Bompoch 6B yxe paspaGoTant Bb ABlicrsyomems npaeb BB
er. 986 1. X w. 1 ¥ BHOBb TpakTYercs B3 cr. 27 ® cabaiywm.
HOp. I'pama. Viemenia. Co- croponn Merosa vro msubpemie koa-
RpeTHAr0 BagHavyenid MOZEepTBOBaBis GimmalimuMD NMOAX 'ASIEMB BB
BeMy mo nhse Bmoash coursbreTByeTs wden oxpanenia asmonom-
HOITY BOACUSIAGACHIT, OMB  CAYNAUNOKDS NPUNUNS  ULS mwa.mdam
B3 yOopasiHesis.





