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OTD ABTOPA.

Ilepsonadanbuad NBIb HACTOAMEH pagoTH 3AKI0TAIACH BB
mscxbrosaninm sompoca 06 actio Pauliana BB Teopin, cyneOmoi
mpakTarh W 8aKOHOAATEIBCTBAXD. H3yumps €b o10fl IR0 KAKD
TeopeTueckie, Takb I IpaKTHIeCEie BOTPOCH, AaBTODD UPHHIGND
£b BHBOAY O IPeBANHPYIOIEMD sgatenin b macabryemodt obmacra
760pPETAYECKOfl CTOPOHE B IIOCEMY Orpamdinica ANATH3OMB TOX0=
SCATEIbHMXD 33KOHOATENbeTS: BB TOK MBPD, BD Kako# 910 OBLIO
He00X0IUMO A TeopeTHIecKaro mscxbosania. Bp orsbre Ha
BOBMOKHBIA YUDPEKD BB HELOCTATOTHOH 06paGoTkh TesuCOBD MpPet-
AracMaro BEUMAHIO YHTaTeNedl HAYIHALO ST aBTOPD HAXOAUTD
AyKHHMD CKa3ar, 970 HEKOTODHE M8D TE3MCOBD ABAANTCA HO-
[MUECKAMD BEBOZOMB PA3BRTHXDH Bb STIOLL [OJOMeHIA I HAXOATD
cBoe TOATBepAieAie BH TOMD HIE JPYroMb ero wherb. Bo 1o *Ke
BPeMA TE3HCH COCTABIADTD NPOTPAaMMy AL IpaKTHYeckod pas-
paGOTKH BONPOCOBH, CBABAHHLXD Cb actio Pauliana.

Mexonaad Touka 3pbaid COBPEMENHHMXD SAKOHOLATEBCTEE—
570 ynacybioBaHHWA OTH PEMCEAr0 Ipasa OpPRHLNAND WHAABALY -
AIbHOCTH, B YACTHOCTA II0 oTHOmeHi Kb yuemi o0b actio
Pauliana masano cyGBeSTHBHOE, HO CHCTEMA TPAEJALCKArO LIpaBa
pasBuBaeICAd BB HANpaBIeHiH 0Th WHHBALYAIASME Kb PasBATLIC
56MEHTORD 00MECTBERHON CONAIAPHOCTH, T. €. Hauala KOJLICKTA~
pEsMa. Dra Temjemiid, MexLy NpOIEMb, HAMId BHpaKeHnie BB
ppusnmnb  fraus  corrumpit omnia. IlpuAugEns BTOTH ABIAETCA
flepeIOMOMD BB OOJACTA ABTOHOMEOM chepnl yharessHEOCTH BB
TPAISHCKOMD Ipash m pubers pbmamee sHAUGHie IPA OLpe-
xbaenim npepbaosh mpaBa KpeATOPOBD ocoapnBaTh CABAKE AOIK-
guxopb. [0BODS 0 BEMEOM® TPaBb KpeiuTOpa Ha HMMYIECTEO
TOJKHAKA, aBroph mMbers B BHAY #300pasaTh BI0 NpaBo He
kags whuro ompexbiupmeecd, Bb 3aKOHOIATEIBCIBAXD M Teopin,
a xaks meberayio mendenyin, Kourperdoe OCYIIECTBIEHIE HTOTO
upaBa KpegEToposs HACMOJAeTcA BB KOHEYPCHOMB nponecch.
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KRocpernoe moxrsepmienie Brmenazsammof TeHJeHIIN Kb 0fIe-
YeHI0 BeMHHIME XaDakTepOMb LPaBH KPeIHTODOBS MK HAXOXEMT

B 570 cr. 7. X u. 1. Cp mepsaro mariaga, NpH YTSHIX TE3ACOBD.

HacToAmeR paboTH, Momers GpPOCHTHCA B Taasa apormeopbuis
Mem1y TesucaMum 5, 8 m 9 ¢b 0nHEOf CTOPONH m cozepKanieMs
9Tiofa ¢b apyro# cropomsl. Ilporasopbuie 510 womers Grrrs
YCMOTPBHO BB TOMB, UTO Bb TEBNCAXD EIHHCTEEHENIMD OCHOBI-
HIeMD JIA KOHKYPCHALO B BEBKOHKYpCHaro IpaBa OUPOBEPAEHisd By~
CTABIAGTCA HeA0GPOCOBECTHOCTS TOIKEUEA H TPETHATO JAna; b Apy-
roff CTOPOBH BB camoii paborh mpopopmrcsa phakas memapramios-

Has JIMHIA NeXLY KOHKYPCHENMD 1 BHBROHEYDCHEIM® IIDABOMT 0IpO-

BOPIACHIA: TO MPHIACTCA IPABY OMPOBEPIKEHLA BermmE XapakTeps,
TO BMABHTaeTCa Hawano consilium fraudis. Jbicrenrensmo, aBTOPD
TOAREPHKUBACTD, COTIACHO Cb HA3BAHHEMI TESHCAMH, eJHEOS
OCHOBaHie JUI1 TPaBa OUPOBEDKEHIA Bb KOHKYPCHOMD I BEBKOH-
KYDCHOMB  HOPAAKS,  MMeHHO Heno6pocoBECTROCTE  MOMKEMEKA
n Tperaro Jmma. 3xbes cabxyers, ogHaro, pasimuATE, COTIACHO
TESUCY 9-MY, HeoGPOCOBBCTROCTS desycaosmyio OMHOCUMENEHIY 10,
Bb muporoMd n rheHoms cmmcnk caosa. Ileppas yeranasmmsaers
npesyMInii dodpocosrmemmuocmuy B 00Jb3Y HOJMKHUKA B TPETHALO
JIHITA, BIOPAs e Y CTAHABNMBACTS IPesy MU0 Hedoopocosmsemmocmu
IOKHAKA B IIONBSY KPeAUTopa. A IOTOMY BB mepBoMb cayuab

IPaBo ONPOBEPAEHiA HOCHTH IMYHHI, CyOLeKTEBHEI XapaKTeps;

BO BTOpOMb e ciydab ma mepsmil nrams BRCTymaers BEIHKI,
001eKTMBHEI XapakTeph MPaBa ONPOBePIKEHIA. IIpx cy6rexTmBROME
Haganb (consilium fraudis) actio Pauliana rommma PasCMaTPEBATHCS,

KaKb actio in personam. Ipm o6serTUBHOND e nasarh, npu navanh

BEIIHATO IPaBa KPEJUTOPA HA MMYIIECTRO IOMKHAKA, HCK® 0 BO3BpA-
MeHIA HMYIECTBA JONKHEKA OTH TPETRATO T4 Bb noaAL3Y
KDeLATOpa  PasCMaTpuBaercd Kakh BOIHWA mcks, actio in
rem. Takmms 06pasoMb BHINEGHAZBAHEOS npormsopbuie ssigerca
TOJBEO Kamymmycd. Be pbiicterrensnocrn meo6xoxmmo DA3IAYATH
OCYIecTBIenie TpaBa OTH SA0YTOTpES.IeHif IIPaBOM®.

Beskas mayka cramosmrcs wmermmmoft HAaYKOH, KEOTI& OHA OTD

pasimieHifi KayeCTBEHHH XD 1epexoquTd Kb PasIUYCHIAMD KOIA-
YeCTBEHHELIMD. BT TaHHOMT cayuab atoTh NpHHIATE IpaMbBEAME
Kb DasInviaM’b HHTEpeca YACTHALO—0dn020 IRNA, 0T HHTEPECcA
Ny0AnuHAr0—MHTEPECa MHOLULS. Ilpe aHaTnsh Ipasa ONpoBep-
XKEHid KD MOMEHTY 9acTHAr0 HHTepeca, HHTEpeca LpexaTopa, npm-
MbmuBaerca nHTepeC'f) ny0IMvHKH, 3aKII0Ya0mMica B coxXpaneHin

xpeguta, Bh colmorexin TpeGosamiit 06opora. Mmenno, mocbymii
UPAHUUDD, B CBASH CL IpUHUENONS fraus corrumpit omnia,
W JOIXeHD Wrparh pbmanumylo pons Bs Bompoch o nperbiaxs
paBbh KpeAATopa Ha oumpoBepmenie nbicreiil mommHmKA.

SaK0Hb BCEOOMIArO DAIBATIA 710 NPUHUUNY 0NPEITACHHALO
HANPABACHIA HAXONHTH CBOR IOATBODPIAGHIE Bbh DA3BHTIA IpaBa
7 passurin 00mectsb. Jr0 ompenbiecHEOe HANpaBleHie, O KO-
TOPOMY pa3BUTIC HEYKIOHHO JBUETCA, SAKTOYAETCH BB II0CTE-
UeHHOMB UePEXOAb OTH HPUHNAIOBD -MHAMBAIyAIMSMA Kb IpHAH-
nunaws obmecrsednocra. Ilo aTomy Hampasierino wmaers u pas-
BHTie HHTEPECYIOI[Ar0 Hach macruryra. Hacroamil ations mubers
UbIb0 BHACHATS MOCHIBHO HIOTH Mip0BOf 3akoHb Bb mpuMbEenin
Kb OTIBJIBHOMY HHCTHTYTy IPARJAHCKAT0 IPasa.

B. Dedoposs,

C.-Ierep6ypre, 13 lora 1912 .
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Mpaso onpoBepmenia AEACTBIA, COBEPUWEHHbIXD JOAHHUKOMD
"~ Bb yuwepbb KpeaMTOPOBD *).

Ipemge wbws NpUCTYOATh Kb HITOKEHIN0 CBOEro IOLAAla, CIATAIO
HyRHLIMG BH CaMBIXh OOMEXD 4epTaX’h, HE NPEBOAA CBOMXD IABHEIXD
apryMeRTOBT, . MosHaKoMATs HOpmimgeckoe OOmecTso €6 ThMD METO-
IOMT DPasCymIemili, KOTOPEIMT s OLGPEPYO BT CBOEMH JORIanh, B KO-
TOpsfi M03BOAATH mpomsBecTd HamGoxbe moxEmd H IOZOTBOPHEIE aHa-
IA3D CIOKHAIO BOIPOCE O HpaBB KpemuTOpOB® ONPOBEPrarh OPHIHYC-
¢Lie aKTHl JONKHZKA, COBEPUIEHHEE BB HXD ymepos.

IIpaBo, WpUCHPYLeHNid, KAKD KBABTH-5CCeHIis BCBXB 06mMEcTBEH-
HEIX: HAYED, Ch OfHOH CTODOHEL, eCTh MaTemaTRYeCKM oupeibreHEHE,
dopMarbHEHA MeTOAP MHIILEHiS H BbH TO XKe BpeMi—
Hay4HA A CHCTOMA,

Ipo6xeMa cOpaBefIABOCTA BYM 4TO HHUe, Kakh [pofreMa TO-
cTpoeHid HaywHOH cHCTEMH IpaBa BIH HaYYHOH, IOTHYECKH HEMOKOIe-
oumoii, conioxormuecrofi cncremir. Ch ToYkH 3phuia Hayumoft cogioxorid,
Hayusoff  cHCTeMH IpaBa, M CTHHA COBEPUIeHHO TOXAE-
CTBEHHA CH NOHATieMB cIpaBefIaBOCTL.

Bt komeunoMB cueTh ME HMReMT GIHAYIO HaYKy—IOMHEY, KOTOpad
nomeraEt ABIAETCH ,HAyKOH Haykn“. OCHOBagie JIOTHEM—UOHATIE O
N0N0KATEILEOMB H OTPHNATGNBHOMD (,4a% u ,HET®), T. . cIocob-
EOCTh PasidYeHid, OCHOBaHHAA Ha MOHATIAXD CX0JCTBA HIH HECXOACTBA,
paBeHCTBa mMi¥ HepaBemorBa. (OCHOBHES Haykn—l) MaTeMaTdEa,
2) mexamnka, 3) (msura, 4) xmuix, 5) Gioxoria 4 6) comionoria.

Ha kamjyo B35 OCHOBHHIXH HAyEbh pacOpocTpamsgerca OOIIid
HayyHbifl MeTOXB, T. €. IPOTHEBONONOMXKEHie IBYXD HAaYalLb,
¢cBoRCTBGHHNXD TOH HiIH Apyrok ocmoBHOf HayEh
1w $urocodoss Hajgo -NPH3EATE BexmiafmmMb yumoms I'ereld ¢b ero
¢urocoferoft cactemofi. Merons ero QuIOCOfCEHXD pascymaeHif 10-
THYECKN COBEDIIGHHO OPABAABEEIA. Byiyun reHialsHEIND (AIOCO(HOMB

#) Jloknans, YATaEELN BE sacbmamim C.-TerepGyprexaro XOpmpuve-
craro O-Ba 13 mag 1911 roma.
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B3ABD Ch caMaro Hauara bprbilwift nyrs kv orrpmTio ueTHHER, KB
paspbilenin npoOxeyME CUDaBEJIABOCTH, OWB, I6PEXOJAL OTH TAKD
H43LIBAENEIX'D TOYBHXD, NOTOMHTOIBHHIXD HAYKD Kb HeTOpia wemo-
phuecrBa, BH QUIOCOGIR NPaBa & pelHria HeBOIBHO COBEPUIHIB KO-
A0CCANbHYI0 XOTAY6CKY0 omubky. MMerno, mpemje whbMs roBopath 005

ofmecTss M IHTATBCA CO3JATH HAYIHYIO CHCTEMY OGMIECTBEHHOR (uI0-

,codim, cabroBaxo  IpegBapaTelSHO BHACHATE B a OCHOBHBIXE

CONIOIOTAYECEHXD Hayala, Kakb BD MaTemMaTwikh TaREMA OCHOBHERIME

HaUaJaMy ABIANTCA ,ON0CHY M ,MEEyCH“, BB Mexamaib ,mpasos

asmmerie uw ,00parHoe gemkenmie, Bb Qusurb ,ubitctsie m ,mpo-
TeBojBHcTBie” m T. 1. Oneprpya BmozEd ompeglieHEREME ABYMA Co-

" TOXOTHYCCKAMI HaYalaMi, COBEPDIIGHHO OTBIGICHHLIMU U HpOTABOIO-

TOBHEIME JPYI'D IPYTY, €CIH TOIBKO IPABAILHO ONDELBIATH 9TH Hagara,

MONHO CO3JATh HAYYHYIO CACTEMY comioiorim. I'eremb 3Toro He opbrarsh

u sabaygmica B% Je0paxs cpoeft durocopinm, xofns Bb ofmecrBeEHOR
$urocodin m morpTEES N0 DpEEGUIIaTEEATO ONPABIAHIA CYIECTBYIO-
meft ybiicTBRTENEEOCTH, BogTecKaro status quo.

Hayunas comjoxoria eeTsr maydnas OPECIOPYICHIId, HAyYHAA CH-
cTeya mpapa. IIpaBo, Kakb y&e BHINE CKA3QHO, 6CTh IPEEEe BCETO
(OPMAIBEEE Me TOJ'h MHIIeRiS, MAaTEpialb #e JI9 IOCTPoeRid Ha-
VUHOHl CHMCTeMEH [0paBa MH NOIYUaeMb IYTeMDb GESKOHEUHO Pa3HO-
00pasHHXD JIOrAY6CKUXD ONepamifi Halh ABYyMA OCHOBHHMMH cONio-
JOTHYECKAMY HadaXaMu. Bb Baykb 10 omX® 1OpH BAETD Goprba MemIy

" IPEJCTABATONAMHE LOBATHBE3MA M MOTadE3AUECKOH ¢nrocodin, BB oco-

OSHHOOTH e 9TO Kacaeres 00IacTh OOMIeCTBOHEHXS HAYKDL W, B Yacl-
HOCTH, IOPHOIDYIEHIA. HOBETEBHCTH OTHOCACH Kb MeTaQH3MEAMB
HepbIro ¢b Epafimums upeHerememem, nocorsmuin yerpoaTs TOpIEe-
CTBEHUBIA, HO IPeM]6BPEMEHHEIA IOXODORE cTapoii mroxk ectecren-

"Haro upasa # OesaneNIAnionno 3adBIAI0TD, YTO0 TOALKO II03ATHBHOE

HaImpapieHie, NOSHTEBEEER METOLD JaJyTh BOSMOKHOCTE CO34aTh MCTHE-

'HYO HayKy vupasa. Ho camoe cymecTBoBamie aHTATOHE3MA MeELY

LO3ATHBEMOMD H MeTausHEof, caMoe OpOTHBOIONOMEHIE IOXOKM-
TeABHAr0 IpaBa NPaBy €CTECTBEHHOMY—He Goxbe, KAk K0I0CCAIBHOS

“Hepopasywbmie. MEjyRmia m pgesyenia mpecrBiyoTh OXEY M Ty Xe

nhab—orkpriTie merumst. IJodemy, HanpEMmbps, CpeiH YYEHRIXTH MaTe-

' MATHEOBD 8BTH HO3HTABACTOBS B Meradmsuions? Haydumas wopuenpy-
“IeHTIA HIR Hay4Hag CONjoAorigd—Ta e MaTeMaTHEa HIX XmMmid, TxB

BCE QCHOBAHO HA IIOHATIA 0 HOIOKUTOIBBLIXE H OTPHH&TEJII)HHX’B BE-
JRYNHAXs. OP4A DOMOINZ Hpenuaraemaro METON& CaMHﬁ CIOMHRH IOpE-

" AEueCKifl MECTHTYTEH, TO WIR Ipyroe ABIenie 06MECTBOHHON KU3NE, Ch

e

0639UCIEHEABMD KOXUYECTBOMD HOTOPAYECKEXD Ha,ClIOGHiﬁ, Karb CIOEKHDLIA

XuUMAYecKid coel@EeHid WM MaTeMaTHYeckis QopMyxsl, pasraranorct
Ha TeGorpmoe gmcao npocThANIAXD 9I6MEHTOBE M CTAHOBATCH HAYIHO
O0bACHUMBEIMM ¥ TOHATHBIMHE.

~ IIpaso mo csoell gopmb ecTh HM 9TO HHO, KAKh IOrmYecHad
HpoekNmig TUDHIGCKEX's COLIaIbHKXD OTHOMEHIE,
N0 COACPAEAHIO K6 CBOEMY IpaBo ecTh cucrema Abfiersifl, Ha-
IpaBIeHHEHXS HA YJXoBIeTBOpeHie morpebGrocTref.
Mopans m 9EOROMHEA—TOIBKO CHPOH MaTepiaib, KOTOPHMB HAYTHAS
MHCIb ENEHA DOAL30BATHCA JiA BO3BeJeHIA oTpoiiHaro spamid HayuHOH
OpECOpyLeBUiE oI coujororim. I'emesmcs npaBa—B3aWMO] B B-
¢TBie yaecTHaro u ny6aimuEaro HETepecons. llomarie o

9ACTHEOMD U NySIMYHOMT MBTEpech—OCHOBHHG HOCTYIATH, 6e3Dh KOTO-
_PHXD He MBICIHMO HE OZHO HAyImOe NOCTPOEHIE BB 00IacTH Ipasa.

Tomaria ste BHpPaGaTHBAKNTCA EHIYETHBERMB OyTeMb, LYICMD IIpO-
JOIXATENbHAT0 HMCTOPEYECEALO ONEITA, NyTeMb KPATHUGCKOA ombBHEM,

"Best cucTeMa NIpaBa cTPOATCA Ha NPOTHBONOJNOKEHIN

gacTHEAr0 M OyO6XIEYHaro mHETEpeca, Kakb AOTHEE2
OCHOBHBaeTcd Ha ,fa“ # ,23813% MareMaTHEa—HA
L2IOTOBUTEIbENID ¥ L,OTPDHNATEIBHHXD“ BEIHYA-
HaXb, MeXaHAKa—Ha ,0pAMOMB“ & ,00paTBHOM®D J[BH-
Kemim“, ¢msnka—ua ,abfcrsin“m mpormBogbiicTreia®
1. A Heobxommmo pasangats, mo O. HoHTy, YmeTylo HayRy TpaBa H

NpHEIALRYI0 HAyRY UpaBa, UpH 9eMb 9ACTAH HayKa Ipasa pasgbiderca

Ha afCTpPAKTHY® HAYKY LpaBa, YCTAHABAABAKNIY OOmiie IpPARRENHN

.M BaKOHE, B KOHEDPETHYI HAYKY IIPaBa, Pa3cMATPHBAWINYIO KOMIIEKCH
_THIHYECKUX'E COLialbRH XD (OPHIAUCCKAX'D) OTEOMmEHiH. Corionoria, KakD

HAYKa, BOBHHKHETH TOTAa, KOTJa HOSTPOeEa GyASTh elEHad HaYYHAA CHOTe-
Ma paBa. BB 06IMuX® 4epTax’h 912 HayKa CIPORTCA b HOMOMIHI0 11a1eKTs-
ueckaro min ynrniopaIbHary MeToza, NprueMs HEAykNia umbers npmub-
Hemie IpH 06paGoTEL CHpOro MaTepiala — MOpaIH @ SEOHOMHRH, 1e-
AYEIig ®e Arpaert pEMALIIYI DPOXb IPE LOCTPOSHIH, . BHIpamkadch
MATEMATAYECKHN D S3KKOME, OPATAICCEEXD QOPMYID Ba OCHOBAHIE yCTa-
HOBIOHHBIXD HEIYRTEBHHIMD IyTeMs HOCTyAaTOBB. JlalokTHYeckilt Hin,
[0 TepMEBOXOTiE 3Mmupio-EpATHYecKofi Teopim mosHamid, QyHRTIOHAIb-

_HHIf MeTOEh, B HpEMbHeHiR Kb IDHCIPYACHIH, COCTOHTD BB TOMD,

9T0 ‘BH KamIOMDH OPHIYEOKOMD Kasych, B I000MD comialbEOMD OTHO-
wenia, -alcTparEpywTOS SASMEHTH UYACTHATO M Oy0imuHar0 HHTEPECa,

.KAKOBBI® HOPMATUBHO OPOTHBOLIOXAralTCA APYrh JIPYTY, " 33l'ﬁM$,
‘BDb 3aBACAMOCTH OTBH OOCTyXaTa O HpeBaIHPOBaHiE TOTO  HIH - ApY-
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roro OIeMEeHTa BP TABEOMD coT1aIbHOMD oTHOMeHIA, BOTPOCE ph-

maercs BB N0AB3Y gocuTened qgCTHATO IR KO WAQEVLGENY HETEPEca.
Of e NpRHEATOS phaenie mpmmqecmm cibaok® HA phficTaaTeIb
gug & ne;ﬂaﬁcmmenbﬁﬂﬂ, a HoLbicTBHTEIBHEXD, B'b CBOM 0Yepelb
)i ocirapBacbld (rescissibﬂitas negotil) o HERYTORHBIA (nulli-
tas negotil) cabpyerd ‘IpUSHATD penpariibEbND » merbrecoodpas-
gsMb,  CnBrEd MOryTh OHTE: abficrBuTe XD gma (praesum ptio
juris eb de jure O no6pocoBbeTHOCTH cpbagm); 0THOCH TeRbHO
phiicTBRT eApHHA (praesumptio juris o noﬁpocoa’hcmocm opbIRH),
0T HOCHTOILDBED genbicTBaT %.8:%:88: (praesumptio juris 0
Heno6pocoa”[‘>cmoom epbakn) B © phiru B pbficTBHETE ZpHEHA
(praesumptio juris et de jure O He06pocoBBETROCTH epbixg). 1pH-
sTOME cLBIRE n’hx‘acmmenwmﬂ i HemﬁcTBmexbﬂma (tmrn?omﬁﬂa) ¢BOli-
cTBeHEE cTAaTRI® cxoMy 60CTOd i 1pasa, cpbaER He OTHOCH™
TeAbHO n’ﬁﬁcTBmenbﬁﬂﬂ A 0TBOCHTEIBHO Hemﬁcmmenbamﬁ cBoficTBEBHDL
LEEAMBUCE goyy ¢0CTORE i OpaBa. Praesumptionesjuris—-sm
Th PHYATE, KOTOPHI® paBoAATD BD rpmxenie BeCH porgueckif MeXaHU3MD
paBa.

Ranbe, 1paso ge00XORHMO pascuaTpusath op TeHETRIECOK oft u
cpeTeMaThH qecKo# TOUERD gpbrig ﬂpmeaemqecmom pas-
cmoTphEIE [paBOBHED (GOIH&IILHBIXT;) qpremif BMbeTDd spauenie Taxb Ha-
3HBAEMO® [CAXOROTAICCKOE oGocEoBaRiE IIpaBa (LL ﬂe'rpamnmﬁ). Cn-
cTeMATRUSCEOS HE roxKoBaBie IpaBa,T. e.mpmnpynenmam, c06eTBERHOMD
emucnh,HS pysAaercd Bb [1OMONLE HEJEBS nyaapHoft erXOROTIE RIS 06ocHO-
papig UpaBa, pRsArag Ha nepsufl DIAED E paATHUGCKY 0 MBCALD
npeeodmyno O fazaTe ApHOCTP gorHyecEBX® CHILO-
rE3M0 BB ,,Bny'rpeﬁﬁiﬁ aBTOPRTETD" 1paBa, ,npaponad cBA3AH-
goCTH® ecTh ERUTO pHOe, KAED ymnepcanbnoou JOTHEY, mayunoil
wHCIE, UpasaibEO HocTpOeHBRXD CHIIOTA3MOBD, TOT® pHyTpeRii
aBTOPETETE, rarojaps EOTOPOMY poh  OfBEAROBO Tpr3EanT®, 910
oX2="4 [ossTie ,,con,ianhumﬁ“ B ,,mpmu%cn’mﬁ“ QRO B TO HE.

Tio P. TlramyMiepys mpaBo ecTd Qopmanmmﬁ crocotn BEBMEATO
perynapoaaaiﬂ comianpHOfl HRE3EM, T. © coBORYTEOH phaTenbAOCTH
noned, ﬂaupaaﬂeﬂﬂoﬁ Ha ynomemopeme HOTpe6HocTeﬁ; npaﬁo——q‘g opMa
conjanbﬁoﬁ EY3HH, orOHOMEEA—C 0 fepxal ie tagoBol. K1 TagHEMD
LHOZOMOHIAMD P. Tlramuiepd ppamers AHTYATABHEBIND nyTeM. B
ofmenn Beandt He corzacuthcd CP oTEME OFOHEHIAMY.

By yuesin o065 actio Pauliana, 0 npoxacxom;xeum 7 Raaccudn-
% 7. 1., BO3MOKHO ROHKpETHO HAIIO0”
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parad BP wiph @nﬂocowcno-npaﬁowx& ueft, oweHD rarexh e 0Th
npaumqecmro npnmaeﬂia ¢BOAXD reopeTAIBCKERD paraagosd EP
cumemamqecmm pocTpoeHifNE: sf ppuxory FP ¢BOBMD BHBOAAMD
nyTeND gupyKia o rampoe cBoe onoEeHI® MOTE Q2 FII0CTPAPOBATE
Ge3roHeYREND qRCcIOMb Upammecmm npuMbpos®d agp 001acTH TABHA~
ameTRER B mpumﬁamcwma.

B yuenin O rocynapcmis pecpya 01BBKO b meraEb [OAXOARTD
Jieous JPTH, xoropHifl copepuieHE0 oTpRnaeTh rocy AApCTBO: rocyAap-
oTBeHEYI0 BIACTD xakh 1paBoBYP© RaTeropiio. n mﬁﬁcmmenbao, Eakb
POCYAPCTBO, TaKkDb R AUAROCTD, gayuuad MBiCTB MORETD & JoLEEA Pas-
cMaTpABATD poIbpKO RAE® aﬁcwpamniu, ()TBJle-‘{eHHEﬂﬂ 1o-
garia, 0 UOMP poBopET® ¥ coppeMenHad smnmpxo—upﬂmqecxaa
ceopid Ho3EAHIL: MB JOUKEH oeTaBATb Mip® n’sﬁcTBmenbﬁoom BD
porod 10 rhyb HODPB, fora HE nepefifoM® gb 001acTh npnma;moﬁ
paysH, GECTAd we HayKa—ACHO® ol —ROTEHA oueprpoBaTh TONBRO
TOBATIAME, ppuHIEIaNE, zaromaMa # rpnoTesaMa. Locyfaperso 1 xed-
gOCTH—HOCATELE Ty0AugHATO A uacTHATO AHTEPOCOBD. Hayka npasa
cugraercd T0ABKO ¢p torakoii, ¢P on peabeiaMd, on of aBTOpUTETOMD-
Cnua, npmﬂymmaie/anemeﬁm n’hﬁcmmenbﬁocm, KOTOPHS MOTYTH CX¥-
KT AIA TpaBd maTepiazodD, CPEACTBONT, opyAieM®, Ho mEEAKb BE
JOIKER pofauEaTh coGh TPaBo: [ofAuRHEHI® pasa enxb X JIpREYELL-
pip ecTdb yperhiimiee espabie, npaMoe OTpmaa'le npasa.

Hayka 0pasd, EQKD conioaoria, jolEEa CTOATS pee BCBXD APY”
puXb OCHOBBHXD Hay&b, TAED gakb BOD ocTalpBHA HayLy, gaunAas
¢ MaTeMaTaR:d u ropuad gionoried, TpE3BAED CIyRUTD conianhﬁqﬁ
xyaRy, UpaBo &C JOXEHO pyLoBoORATS em,ﬁanpammb ¢e, Kakb co3lﬁame.
qenoBbER PYKOBORETD ero M}menmomm. (s TOYKA 3pbaid BBOJnomoaaoﬁ
reopill MBLCID qpn08HER, & chwp Gorbe npaso, Kakb whapAaA nomqecsala
cpcTOMa, ABIAOTCE gauBHCIMAND [POXYETOND OpP&Hﬁ‘IECKaI‘O paeBuTId
yipa # BB 10 e ppeMs ecTh OfEED H3D BUAOBD npﬂcnoco()neaia 98-
zo8bEa KB ompymammeﬁ cpenb. Tipaso ecTh poTnHE2 X npaso ecth
cupasefand 0 6T5h AHATO roBopd, Ipasod ecTh PO BAD (»upasia—
gergea” ¥ ,,npalearcnpaBemmBoch“ H. K. Mmaﬁnomuaro).

TagoBH OCHOBHMS, rIapEEe BHEBOAS £b KOTOPHNMD HEE00XOENO
ppifita BD peaymm’s Rpmnqecﬂaro paomom’saia papborbe CHOP™
HHXD BOIPOCORD ﬂpaBOB’Bn:ﬁB'm.

Tlocah oTHXD oGmEXb aaybuanill 06 pamanch genocpefcTBeRio KD
Tewh MOETO JOKAAJA. :

TpaBo onposepmemﬂ pbiorsid, coBEpUIGEABIED LOAHHBROND 10
06pABIOHIA ﬁecocTomenbﬁocTﬁ,——npﬁﬂamemum ap 910 UPABO RoH-



“RYPCHOMY yUIPABIGHID, NPACARHOMY DOMOTHTENO mim OTABIBERIMD Kpe-
ZATOPAMT, — Kb KOHEYPCHOMB HPOLECCH ABEAETCA OCHOBHHMD TPABOMT,
K010p0® TOMKEO 00e3NeUABATE, CF O{HOH CTOPOHH, HHTOPECH YYACTAYIO-
wuxs BTG ABrB kpenuaropows, b Apyrofl CTOPOHE HONKHO IapasTHpO-
"BATH YOTOHYUBOCTH H TPOYHOCTH - YaCTHATO B OGMECTBOHHATO KpEJHTA,
9TOr'0 MU3REHHAr) HEPBA TOPLOBC-NPOMENMIEHHOR ABATENSHOCTH H BCEro
9ROHOMBYIECKAr0 060poTa. Beb DOIOMUTENBHEIA 3aKOHOJATENILCTBA, Ha-
"YHHAS Cb BUOOXM PUMCEAr0 Ipasa, BuipaGaTeieas T miM Epyris opa-
Angeckid HOPWH, ompefbraBIIis yerpoficTBO EOHKYDCHHXS ydpemuenif
‘W OOPAJI0Ks KOHKYpCHAro HpomsBojcrBa, HemaOhmmo yxbrsrm smavm-
"TEABHYM JONW BAUMAHIA BOLpocy o wparh omposepmemia paciops-
-meHill m yBcTBi JFONKEREKA, COBEDMIOHHEIXH HMDB JO 00BABIEHIA He-
cocrodarexsnocT. M BB cawoms jybuk, crpemienie NomomATEIBERXB
8aKOHOJATeAbCTBD BHIBHHYTh Bh NAHHOMD oxyYal Ha mepBHi Mmiant
UHTEPEeCH KPEAHTOPOBD H €O3JaTh JIT Huxb rhHCTBRTEABHEYM, HO He
IpE3PAYRYI0” BaMUTY, BEI3WBaeTCA CBOHGTRAMH ¥ 0COGEHHOCTAME TOIO
‘aKTHIECKAT0 COCTOSHIA, KOTOpoe usBBCTHO HOATL HMEHOMB HECOCTOA-
TEJbHOCTH, UpPEeKpamleHia InaTemeli, GamkpoTCTB2, KEpaxa, HEOIIAT-
HOCTH NOATORD mam upesMBprol sagommenmocTi.

Hago npmsEath 0OBEPUIEHHO HMCKIOMATENLHEMH ¥ HeQGHTHHMMA
-Th cIydam, KOIjja JRNO, UYBCIBYONEd OpEOMMKeHie HOXo6HOR KaTa-
CTPOQBI 1 He HMBIONIGE BO3MOKHOCTA NPELOTBPATHTH 66, YHCTOCCPICUHO
‘CU3HAeTCA Bb CBOeHl HECOCTOATGIPHOCTH Nepels KPSRHTOpAMA HIH
cygoms, Hampormes, Beskifi, momajad BB CTOAL KPHTHYECKOE HOXO-
#erle, BIBIMG DANOMD PHCKOBAHHKXE MbBpDL, KOTOPHA BB KOHIh
KOHIOBD -eme Gorbe 3amyTHBAWTE ero pbra, CTPEMUTCS LODDABHTH
CBOH 00CTOATONECTBA M CHOBA IPOYHO BCTaTh Ha HOMH, ,3akioyaered
3aeMD 3a upesMbpHo GoXbmie TPOMeHTH, LPOJAOTCH TOBADH 32 He-
OOWEHOBEHAO HEHSAYD IUBEY, TyckaoTca Bb ofpamieHie BoMACCIOEHA
‘¥ COXpaEBEIA OYyMMH. OZHEME cIoBoMb, xbIaercd B, UroGs He
-LI0Ka3aTh TPETHUMB IMIAMT HEL0CTATRA HMYIIECTBOHHHXD CPEJICTBE,
~94TOOK YIOBIGTBOPATL Hau00rke HacTORYMBHXS KDPEAMTOPOBD, KOTOPHIE
CBOEME TPeGOBaHiEMB, KDHEOME ¢H000GHE mofopBaTh Epeiutn® (Illep-
-meresrTh. Kowkyperoe - mpaso, 1898 r., crp. 260 m 261). Bee sro
“BEIETH, OLBAKO, KB TOMY, YTO LOXKEMKE Bekopb o6®aABIAeTCA . HECO-
CTOATEJbHEIMD HIX BXOJHTH Ch CBOMME KDEJHTOPAMA BEH MHDPOBYDO
eabary, no RoTOpofi ORD mepegaeTs mocrbimee. cBOe HEMYIIECTBO BB
LOXB3Y EPERHTOPOB® NI YAOBIETBOpPeHia BH BEKOTODOR, mHOrga BechbMa
‘HE3HAYATENbHOH, A0XB CBOMXD JOIrOB®. ' ‘

Ho mepbaro: momkemE®, MpelBrid HOMAHYeMOE HaCTyIIGHie He-

A
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COCTOATEIbHOCTH W HpeBereraﬂ COBEpWIeHHO HHTepecaMA CBOHX'D -

KPeRTOPOBT, HAUUHAETH 3a00TUTHCA TOIBKO O TOMDB, UTOGH, BB Caydab
00DfBICHIA HECOCTOATENBHOCTHE, COXPAHATH 3a CO00H Ty YacTh HMY-
TecTBa, KOTOpad OCTaeTcsa y  HErO mockb ero HeyIaYHHXD Oomepamid,
¥ COXDAHHT ¢ TAKAMZ. CIOCODAMHE, LOTOpRe Hem30RKHO BHILIBAKID
pAMOe HADYMEHie AMYNIGCTBEHHKX> UHTEPECOBT KpefuTopoBs. Mox-
EEEED  HpEbbraers Kb SakI0YEHID BCEBOMOKHBIXE (QUETHBELIXTD
cbIORD ¢h POXCTBEHENKAME H OGIM3KHUMA IANAME, ODEJOCTABIAS AMD
NpaBo Ba 3HATATONFHYI0 YaCTh CBOETO HMMYIIGCTBA HIB NYTeMB Iepe-
yipbnrenia miu ponymerieMd HXh BB UHCIO CBOHXD KPeJETOPOBB, H
TbMB numasg ALACTBATENLHEXD KDPEXATOPOBE BO3MOMHOCTH [IOIYUATH
VIOBISTBOPEHIS 110 CBONMT AOACOBHNME TpefoBamiamMb. MHOrja, BOpO-
4eMB, HECOCTOATEABHOCTD CO3JAETCH YMBIULIEHHO, ¢ Tolf nbabio, 4ro6st
YMEHBWATH 0OUIy® CYyMMY FOITOBD IyTeMD YAOBIETBOPERIA - KPERUTO-
POBD TOIBEO B 4acTdm ¥XH TpeboBamii.

Taraws 05pasomb, J0 MOMEHTa 0CBABIERiA HeCOCTOATENLHOCTH,
JOKHERKOME MO®ETH GHTH cOBeplieED Whisi panh BeeBO3MOKHHXD
opraudeckaxs cibioxs u phiicTsiff, npecabryomax® Ty @in JAPYryo
IpesocyAHTeIbRY0 Ihib B BIEKYmMEXD 34 cofofi Hapyuwenmie wATe-
PeCOBD EpeinTopoBb. ll09TOMY HOTOKETEABEHSA 3aKOMOAATENLCTBA Ch
IOXEBIND 0CHOBAHIGMB €TABATH UBBBCTHHA OrpaHpuenid WHIWBHEIYalb-
Hoit Boxb gonmEzEa BB pBrb pacmopAmeHid CBOMMD HMYMIECTBOMB BB
TOTH HIH Jpyroff mepiof®s BpeMenm, IpejmecTRyomiil o0baBIcRi He-
COCTOSITEIBHOCTH, M HPEJI0CTABIAITS KPeIHTOPAMs HIX XOHEKYDCHBIND
YupeKIeHIAMT NpaBo onpoBepraTh NbHcTBig NOIMHEEKA, COBEPUIEHHHA
MG A0 oGBABIGHIS HecocTOATeNIsHOCTU. HO, HpefocTaBlad TaKoe HpParo
KPeJUTOPAM's M, TAKAMD O00pa3s0Mb, 3allMIAf HHTEPECH NOCIBIHIXB,
33KOHOJATEILCTBA Bh BAHHOMD CAyIal CTaikmBanTod Ob TPeCOBaHIAMI
H AHTePECAMA TPOTPHXD AW, ABLAODEXCH HEPHIKO BROIEB KOGpPO-
coBBOTHRIME KOHTPArcHETAMa JOMKEAKA II0 SaKINYEH ¢5 HAMBL THXB
EIH APYPEXD opujudeckaxs cpbrors. Tperss nmna, me umba meTaH-
Haro HOHATIA o Tonoxemim ThHI® RONRHEKA, MJJTH HABCTpbuy BEHITOJX-
BEIMT €U0 NPEIIOKCHIAMT 4 BCTYIAOTH ¢b HAMB B TH HIH Jpyrig
WpBIATEeCKiA OTHOeHid, @e moxo3phBag TOro, 4ro 4epesh HECKOEBEO
Jeed rMBs  goBegerca mybre HBi0 ¢b  KOHKYPCHBIMB YIDABICHIEMS,
KoTOpoe moTpelyeTs pacTop:meHid  JoOpocosBeTHO  3aKNOUHEHXB
cibrors. Takmxs cphiokd MOmeTH OHTB COBEPINEHO JOIKHHAKOMD
HO0TPaBRYCEHOE KoImgecTRo. M He TPyAHO lpejcTaBaTh, Kb EKAREMb
IeYalbREIMG NOCKBACTBIAME TOMKHO IOBECTH YHAYTOXKGHie, IO Tpe6o-
BaHID KOHEYDCHEIX'® Yupewjemiil, opupageckoll cuasl Behx® mam Goab—

@
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mzEeTBA ¢IBIOKD, COBEPMEHHHXD JROIKHHKOMD 8D TOTH UBI4 apyroft
mepiofp N0 O0TABIeHIA EECOCTOATEABHOCTH. Becs rpampganckifl 060poTh
61D Gl NOCTABIeAT BB HEBOSMOKHHS YCIOBIA, €cHH 6R  JOLYCTATH
TFOCHOJCTBO TaKoro UOPAARa wemedl. O IPOIHOCTH H yeTofl anBOCTH
KpejuTa Ee MOTZO OH OHTL U phug. Bp jaEEOMB ciydal, mOIORU-
TeILEEL 3AKOHOTATEIBCTBA TOCTABICHH NEpexb Helerxoff safavefi—
COTIACOBATH HATEPeCH H paBa EPEIMTOPOBD HA HMYMECTBO HECOCTOL-
TexbHATO JONKHEEA Cb HATepecaMi oOmecTBEHHAr0o KpefETa M BCOro
popuiudeckaro mopajsa. Ul jparexo Be Boh 3aR0FOjfaTerbCTRa Ppasph-
maxz Gorbe mim Menbe yIOBICTBOPATEIHHO BTY 3aXady. Bt pyceroms
®e 3aK0H0JaTeNbcTBB, BOIpocs 0 mpanh onposepxenria JbiicTBil, cosep-
ITeRAHNXS KOIKHAEOMD BH ymepOh cBOMMB Kpeguropans 10 06BABIE-
aig HecoCTOATeJpHOCTH, ABIAETCd BB IOXHOMD cupteat cxosa ,001b-
maMe MBeroMn.

IIpaso omposepXkenis (Anfechtungsrecht) mpeacTaBIRETH coboit
TpeGoBamie, OOpameHHOe Kb TPeTheMy JHNY, O BO3Bpallenid Bb
N0Ip3Y KpEMTOpa HAA KOHEYPOHOH MacCH Tofi MaTepianrmof mbu-
HOCTH, KOTOPY® STO IAOO HOIYURIO OTH HOMKHAKA U0 exbagk, cosep-
menHofi BO Bpelh HEYJOBISTBODEHHLIXD RPEIUTOPORE. TIpaso ompo-
BOPKEHif IpPeiecTaBIAeTcS OTABIBHBIYD KPEANTOPAMD HIA KOEKYPC-
EHMB JUPeHJCHIAMH, T. 6. KOHEYPCHOMY NONEIHTENIO, IpaBIeHIlD HIA
‘ cHEZAEY. BT OCHOBAmim 8TOr0 IpaBa IC&KATD npefIoN0KeHie, ITO
yuactBylomie Bb Abab KpeAaTOpEH HE BB COCTOHIM MOXyIATh yIOBIE-
TBOpeHie M3b HAIMUAAro HMYMECTBA NOLKHAKA. 3aK0ED LpH3HAETD
whistf paxb cfBroKs HE a0CONOTHO HRYTORELIMH, HO rerbiicTBATEND-
HEMZ TOXbKO B OTHOMEHIM KOEEYPCEBXH EpegaTOpost. Takia cabaen
BIOIEDS COXPAHANTH CBON HPRIRUECKYI CHIY, 6CIU HE OIPOBEPranTca
[0 HWEWIHATEBE KpejmTOpOBB, KOBKYPCHAro loNedYnTeAsd HIM EOHEYPC-
Haro yupasremis, @, BO BeArows eayuab, TaKid cubakE HaBocerIa
ocTaTes ThHCTBUTEISHBIMA BH OTHOIMEHA HECOCTOATEIbHArO NONKHMKA
¥ TPeTBUXB IMIb, K00pOcOBBCTAEO EXD SARMOTHBIAXD. Tpetse A2
COXPAHANTH 3a c000ff mpaBo TpeboBaHiA KD HECOCTOATCIBHOMY A0IH-
HBEY ¥ uMBOTH BOSMOKHOCT BHOGIBACIBIM HACTAUBATH HA YAOBIE-
TBOPGHIA €O CTOPOHEL JOMKHARA M3L BHOBb 0fpasoBaBIIarocd HMY-
MECTBA.

TaroBo, BL OGMEXD Yepraxs, Colepxanie IpaBa OUPOBEPHERIA
abficTeilf, COBEPIIEHHHXH IOIKHEEOMB BB ymepdh CBOMMDB KPEAETO-
paMb 0 of'BABEGBIA HECOCTOATEALHOCTH.

IloBagumony, EbTH HAKAKOro cOMEBHIA BB TOMP, 4TO BD HETO-
pecax’d ‘TaKb KpPeJHTOPOBE, TAkh M Beero 00mecTsa, UOXarath Orpa-

-~

HAYEHIA eQHHOIAYAOMY YCMOTpBHIO IOAXKHEEA BT PacHOpALeHiE ero
EMYUleCTROME HakaHyEl ero mopmiudeckofi, gopmarbHo# HecocTOATEND-
HOCTA H IIpn3HaBaTh HeABHCTBETEIpEHIMUM [0 CBOHMD MMYMECTBOH-
BEMB Docabrersiams wbamfl pagb cibiokd, 3aKIOYEHHEHIXE NONKHU-
KOMD Cb TDOTPHMH JXANAMA 8% YIepOsh chomMb kperaropasms. Thus
He Membe 3yich BOHHEAGTH BechMa TPYAEEH, moura mepasphuranef
BOIIPOCH: I(B TO KpUARYECKOEe OCHOBaHie, TOTH OGMENpHSHAHEMH BB
Haykh npaBa HpHAMYeckiff OpHENENE, BDL CHAY KOTOpAro KpejHTOpHI
HIH XOHKYPCHHSA YupemJeHIA Bnpash HO DPA3HABATH IOPUIAYECKHXD
nocrbpeTBift  crbIoks, 3aKOHHO COBODINEHEEIXH  HECOCTOATCIBEHMD
JOIKHAKOME b Tperhmyu Immamu? Ipm rocmopersh mBAEBELyaRnsMa
BDL TPamMJAHCKOMD upaBB, Xapakreprsywmaroe B cO6aacTh rpamjaE-
CKO-IIPaBOBEIXD OTHOWIERifl, IpejcTasisiercd BDH BHCUIGH CTEIEHH 3a-
prJLHHT'eJILHLIM'L BafiTH JocTaTouHO NpoYAOe B BOOAEB ycTOHIEBOS
0CHOBaBIiC I COTJACOBAEiA HPOTHBOPLIMBEIXE HHATEPECOBD JOLKHUKA,
KEDPeIuTOPOBD H TPETBHXD AHLE.

1 B camomt gbrb, B® cmry kakoro GescmopHAr0 HpPHAEILCEArO
Hadala, Hanpumbps, AbEOTOpRA jbHcrsid JolKHEEGRA OPHA3HAKTCA He-
JBHCTBRTEISHHME TOIGKEO BT TOTH HAH HHOH Iepiofh BPEMOHE [0
o0baABIeRisn HecocrodaTeapsocTE? Ha KakoME: ocHOBamim HBEOTOpHA
CIBAKE, COBODINGHHNSA JONKHMKOMEL BO Bpegl KEpejatopaMb, IpH-
3HaloTed alCOIOTHO HHYTOXHRIME, JDYris HKe—HeIbACTBETEALEHIMH
TOABEO DO OTHOMGHIM Kb Kpepsropams? Bn raxolf mbph m npm ka-
ENXB yeIOBIAXH Hecyrs OTBbTCTBeHHOCTH 3a JbiicTBia ZoXKEHEA
HANPABICHHENA BE Yymep6d KpejuTopaMb, TPeTEH IHIa, Bmcrynawmis’c
KOHTparenTaME JomxEEEA? Jlo kakmxp HpelBsoss Ipocrapaerca
OTBBTCTBEHHOCTh HPABONPECEMHMEOBD TPEThbAr0 AANAa Oepefd KEpelu-
TOpams, oOupopepramwmuMe ofbirg roxxpmra? Ilo KakaMD HavalaMb
TpeTha JHIA M AXD NPaBOUPEEMHHKE MOTYTH KOMIOEHCHPOBATH HaHE-
COHHNE EMD JOIKHAKOMD HMYIECTBCHERA BpeIh N0 (pA3KAHIH OLPO-
pepracModi cpbakn HexbficrsmreapHOR MO OTHOMIEHID Kb KPeLATOpAME?
MoryTs x1m BB TAKMXB C4y9a4XT TPETHH JHIA BRI AXTE HPAaBOApPEEM-
HUER TPHHATH OJHHAKOBOC ¢h APYI'UMA KpeJATOpaMH yuacTie Bb KOH-
Lyped HAL® HECOCTOATEIGHEIMB JOMKHHKOMD HIM JOIKHEG HOIYYHTH
JAOBIETBOPEHIe II0 OEOHYAHIA EKOHEYpea H3H OCTABMALOCS MMyIle-
CTBA JHOMKHHEA?

TlonoxmuTesAEA 3aKOHOZATEIBCTBA, HAL HaBCTPhUy TpeGORAHIAME
JUSHA, JA0TH TO BAX Jpyroe paspbmenie BchbMT oTUMT CHOEHHIMEL A
3alyTaEERMT Bompocams. Mm me mybenms BB BEHRY 31Bch pycckaro
3aKOHOJATENHCTBE, KOTOpPOE CONep&ATs Gorbe ubMb HeZocTaTOTBGE
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EOIRUECTBO LOCTaHOBIeHift, TpaTOMD BEChMa HEYJOBIOTBOPHTEIREHXD,
mo Bompocy o upapb ompoBepxemid aBHCTBIA NONKENKA, COBCPINGH-
HHXDB BB ymepds kpeamtopamd.. B GoxpuimECTBE CIyyaeBs, OQBAKO,
HOID  TOCTANOBIGEIIME TOXOWHTEILHEXD -3aR0HONATENLCTBL BechMa
TPYAHO, ecld He HEBO3MOKHO, Bafira ofmenpu3HaHEOe HAYUHOE, CTPOTO
OPEEUYECcKOe OCHOBAMIe, Torga M mwbhewms npaBo TOBOPATH Ckoplhe
BCero. 06h OCHOBAHIW .UHCTO SMIEPHYCCKOMB, O NAHHBIXD HCTopmue-
CEATO OINTA, 0 c006pameniax® mbrecoo0pasmoctd, KOTOPAHl, ROHETHO,
cama 10 ceGhb me sBafgercd OPHINYCCKAMD NPUEIENOMS MIN IPaBOBOH
HOPMOT. .
Upexae ubMD B3yaraTh B ONBHEEBATD CYMEecTBYONIiA Teopid 1o
BoUpocy 0 mpaph ompopepmenis xbHECTBIM, COBEPUWEEHRXD LOIHRHAKONE
BB yIepos CBOEMB KpefHTopaM®s, 06b YCIOBIAXH BO3HAKBOBRHIA X
mocxbICTRIAXD DPEXHABIEHiS BHTERAWIIAT0 U3 TPaBa OUPOBepKeHid
rpamparckaro  ucka (actio Pauliana), meobxonuMo 3aMBTATH, UTO HE
¢TONBKO Bh HayEh LpaBa, CEOIbKO BB HONOKHATEIHHOMD 33KOHONA-
TexseTBh H cyefEOH IpaRTHEE CymECTBYETH 3HAYNTEAHHOE pasimyie
Mex[y WRIABILYAIBHSIND HIN BEBROBEYPCHBIMB H ROHRYPCHHMD
mpasoMd omposepenia. Tars, HampuMbph, TOIBKO BEBKOHEKYpCHOS
TIpaB0 ONPOBEPEKEHid TpPeyroraraeTh HalHIHOCTD Tpe6oBagis, cbragan-
MAT0 WOHOIHMTENFHON CHIOH, TOIBKO OHO MOKETDH OHITH OCYMIECTBASEMO
oTnbIpERME KpefETopamd ¥ T. I. Ho BB BELYy TOrO, UTO cozepxkanie
IpaBa OPOBEp:KEHi # WPHIIIechas Ipupofaactio Pauliana Ipa ROHEYpPe-
HOM®B #1 BEEKOEEYPCHOMSB TOPALKE ONpOBEDKEHLA 0CTANTCA 10 CYMECTRY
HemsMBHENME, TO, PR H3NOMEHIA CBOEIO LpEXMeTa Mbl He OyIeMb UPE-
JaBaTh 0esycXOBHO PBITanmarc. sEaueHids BOIPOCY O TOMB, Bb KaROMD
HOPAAKE—EOHEYPCHOMS  HIH. BEBEOHEYPCHOMDB—COBEPIIAETCS  OIPO-
Bepmenrie pbicrsifl gomkEmEa Ipu mocpenctsl actionis Paulianae. Ilo
kpafimefi wbp®, rpamgamckiil mewb, ussberHME HaMb HOLH HMEHEMD
actio Pauliana, jonycralzcs 3aK0OHOJATENBCTBOMD TOcTuriana OfXHAKOBO
kakn npd missio in bona, co 6TOPOHE KypaTopa Bb ravectsd mpes-
CTABETOIA KPEIHTOPOBD, TAKh W HE3ABUCHMO OTDH missio in bona, co
oTopoRH  oTXbapHEXD Lpepwroposs (K. Mazsuess. Wcropnueckiit
ouepkb KoEEypemaro upomecca. C.ILB., 1871 r. crp. 46 n 47).
TlepexolaMs Kb H3T0AEHII0 CYMECTBYONEXD Bh HAY9HOHE 10pucpy-
zemnim Teopii o wmpasb ompoepmemia gbHcrsid,, COBEPUIEHHBIXD
IOIKHEEEOMD BH ymepO® cBoEMD KpefaropaMb. Takmxs Teopiit B5-
CKOXDEO: 1) ZemmkTHAS Teopid, BHIBEHYTAd BB CBOG BpCMA TEPMaH-
cxune opueramn Orro, [yusue (Das Deutsche Concursrecht, 1880 r.)
1 Korepoms (Lehrbuch des Concursrechts), ¢b mocabpyomeyMa mo-

—_ 17 —

npaskauu Illemenava v Kopwa; 2) quasi- gerustmag Teopis, mpes-
crapareacMd Koropofl apigerca Fitting (Das Reichsconcursrecht und
Concursverfahren, 1883 r.); 3) Teopid HCKINUHTEIPROH OXpamwu
MHTELECORh EPeNTOpPORG-—Ho038Ka ¥ ORNiyca WK, [0 TEpMBHOIOTIR
opod. llepmenepnda, Taxh HasbBaeMasd ,JerajbRad TEOPiA“; 4) Teo-
pid BCHOIERTENEHOR omial cyzeduaro phimeria Laprwama uJlannyaga,
ToAKepAUpaeMas repMaHckoll upartnqeckodl opncupyieruicl; 5) gpan-
NY3CKas 3a10T0BAL Te0pis 1, HAKOHEN®, 6) CYIe0HO-3aX0rOBAd Teopis,
BhABAracMas @ samumaemad npod. A. N. TosbMOTEHOME,

JerurrHas TEOpiA, BD KPATKAXE CIOBAXD, HOJATAETH BE 0CHOBAHIe
npasa oupoBepmenia AbHcTeifl, coBEPIMIEHHEIYD JOIKHIKOMD BT YIEPOH
EPERHTOPOB's, HAIWTHOCTE 3I0T0 YMEICAA, HEIAKTa CO CTODOHH JOMEKHEEA
7 TPETRATO JAUA, BCTYUHBHIATO BB Ty HIH HEYD ¢1BIKY ¢b pommmm-
kowb. Tperse rumo, mo sroffi Teopim, sakiouad CcABIKY ¢B HecocTog-
TCIBHBIND JOIRHAKOMD H HOIYTafd M3 COCTABA MYMECTBa nocrkiadro
Ty Wi JPYryl IHEHOCTS, LOMKHO, COTNACHO NPE3YMIITIA (praestwumptio

juris) xbilcroBaTe 3r0EAMBpEEHO WO CcOTTAUICHID ©T NOKEAKOMD
b

IPOTABD HHTEPECOBT HEYJOBIOTBODEHHBIX® KPEAHTOPOBL. (O0S3aHEOCTE
JORA3BIBATE OTCYTCTERIO 3X0I0 yMbIca IIPH COBEpMerin cAbakm momgmuna
Bb TAKOMD cIydal, momurca ma TpeTse Immo. ’

MermiTHAd TEOpiA, OIHAKO, HO MOKOTDH CUHTATECA YAOBACTBOPH-
TEIbHOE 00 MBOTHMTD CO00pameRiAMD. leldKTHAd Teopid He TaeTh
OCHOBAHIH Ju ONpOBEPEKEEIA 0e3BO3ME3NHHXD DACIOPLKEHIH Heco-
CTOATeNREAN0 JOMKHAKA. SI08aMBPEREOCTS €O CTOPOHEI TPETHATO IATA
He ORashBaelb HHEAKOIO RIMMIS Ha ONPOBEDKEMOCTE §e3BO3ME3LHOLN
obIEH, ROTOpAs ABILETCH, IO HOPMAMT HOXORHTENBHALO HpABA, AKRTOMD
OIHOCTOPOHHENT B% CMECIS yoTAHOBIEHIA HPH HeCOCTOATEILEOOTH
JOmKHAEA ero EefoOpocosberEocTu. Jlanke, IpI  HATUYHOCTH IeIHETS
CO GTOPOHEI TPETHAr0 INMNa, cAbjoBaze Gl TOBODPHTL O BosHATrpAXIEHIR
33 LPRTAHEHHDIS BPEAD ¥ YOBITEH, HO BB AbHcTruTearmocta Mir nubents
spbon Abno o posspamenients wmoxywemmoll wbEHOCTH.

Haromens, b rpampamcroms npasb, exbarm, ocrosamiens xoro-
PHEXD CAYEUTD ISIUKTD, UPEBHAKTOA Oe30TBOCHTEALHO HHUTORBBINE,
Bb TO BpeMd, kaKDb Hpm omposepikesim pxbiicTsifi EmecocrosrersEaro
IONEAALA COBEPMENHE Bh yMEPO® KpelaTopaMs cubiks mpmsmanres
HebHCTBATCALEBIE TOTBEO IO OTHOMEHIO Kb STHMB X bIHIND.

‘ 3acHyRABACTD, MOXKLY IPOYNMB, BHUMAHLL MTODBITRA pacnpocTpa-~
HeHid JLeJiE{KTHaI‘O UpARDATA W Ha crydail Oesmesgmaro npioGpbresig
Bb ymepOh Epelutopass, mnpoussesenras IIcmemamons n Koprows
¢6 Bipl0  yerpameRris pasgBOeHHOCTH BL BOmpOCh O NEAMKTHOME

A



0CROBARIA TpPaBa ONPOBEpHEHIS phficrsiit morxmuka. [lgaemans (,Die
Paulianische Clage etc.) NpH3HaeTD, HI0 Ch TOCG MOMEHTA, Kakb
TpeThe IHM0, MOAYIHBIICE nwhEEOCTL 10 GeaMe3fHoft cxbirb, ysRaers,
rrocrh TpeLbABICHIT KD HEMY HCKR 1A panbe, 9To oHO 000raTHIOCH
Ha CYeTH JPYTOro H, cIBA0BATENBHO, upioGpbrenie ero mu OTHOWEHI
B KpesuTOpaMb menpaBoMBpHO, ¥, HECMOTpsA Ha 810, 0CTABIICTH upi.
ofpbreEHDNe UYTEMD GeaMeanHoli cpbIkm AMyNEcTBO ¥ Ce0s, IRTO 3T0
[OWERO CYHTATheH YIACTHAKOMD COBEPUICHHATO NOMMEHULOMD JEIHETA.
Tperse AAIO HeceTd BB TAKOND cayaah orphTCTBeHHOCTH B pasubph
Zenpasowbpaaro ogoramenig. Ilo wabmio me Kopra (,Anfechtung
und Rechtshandlungen der Schuldner in und ausser dem Concurse®),
ecam MBI uyBeMb uepelb coGofi 0OTLEKTHBHO HEEN03BOACHHOS 1hicrsie,
To, yEe BO WM COPaBeJIABOCTI, no6pocosbeTHSIA COYYACTHAKRD 9TOTO
ibficrsia JOTKEHD RBO3BPATHTH oCTPajaBIIeNy HMYIISCTBO, nplodph-
TeRE0e BT ero ymeplh, HACKOALEO OHO bona fides He noTpedieH0 4
me merpefreso (A, X. LorbMCTeR®. Vagenie o mnpash xpegaropa
0upOBEPraTh opusndeckie avTH ¥ T. X C.ILB. 1894. Crp. 5 u 6).

Do cpasu ¢b fennkTeOfl Teopiefl upasa ouposepmeris Onaa BH-
negEyTa QRTTARTOMD APYTad TEOpiA, aEANOTHIEAL mepBoit,—Teopis,
xoTopas ToKaraeTd» Bb ocHOBaHie IpaBa cOpoRepwedld He JCIBETD,
a (uasi-fermrTD.

Quasi-feIarTHAL TEOpiT BD rhficTBiAX® JOTKEMEA H TPETHATO
JUIA He yeMarpEBaerd UPAMOro 3I0T0 yMBicra, HO PascMaTpPHBACTD
BxDh nogo0H0 310HAMBPEBHHNE. Iomstie o quasi-feaugrh, Kaks A
0 quasi-gorosopl, COBEpINEHHO HE cpoficrBeHAO COBPEMEHHOMY Tpary
m motoMy BbTH EEEAKOH BOSMOMHOCTI IPH [OMONLH ero IOCTPOATH Ha
Gorbe wim merbe TPOYHOMD ocropanim Teopii o mpash ONPOBEPEEHIT
rhiicrsifi, coBEPUIEHEHXD AOTKHLKOMD B0 Bpels EPELETOPAMD.

Teopis HCRIOYETEALHOH OXPAHN! HETEPEecOBD EPEAHTOPOBD AN,
yHatue, KeralhHas TeOpid, BD 06mAIs YCPTaxh, CUCTOHTDL BB TOMD,
410 BakoEb, Tpedyd BB HBROTOPLXD CIy4adxDd B03BpameRid TPeThHMb
ypIONE ToxyieHEof QBEHOCTE BB TOIb3Y KpefiaTopoBD M OCHOBHIBAA
rakoe Tpefopanie HA cooGpameriaxs LhrecooGpasHOCTI, CO3AETD MEEAY
PA3IEUHEIME DPETEHJeBTAME  Ba ENYIIECTBO HECOCTOATEPHALO RONA-
HRKa, T. . MEXIy KOHEYPCHBIMI EPeHTOpaMH, b OJHOH CTOpOHH,lH
TPETHEME JALAME Cb Ipyrofi, ocofoe 06A3ATEALCTBEHACS OTHOLIGHIE,
EOTOpOE €CTh HHYTO MEOE, Kakd obligatio ex lege (oTcola Jeraib-
Has Teopid). _

Bp paippbfimess CTOPORHELM jweralbuofi TEopiEm pacxoxAaTcd.
Tosags BO3BOAETD VNOMAHYTO 00A3ATEABCTBO D obmee, IeXKamee
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ma Behxp mpiobpbrareraxs HMyMmMeoTBA HECOCTOATEALHATO (parrruecKn
IIE opRAnIeckd) xama, (GOpMyrEpyA TARHMD 00pa3oNT 910 00mee
0643aTCILCTBO; , BOAKOS AHIL0, OAYIAIONIEE UTO-1HO0 H3D UYHOLO HMY-
mecTBa, 0043aHO HOJURBHTHCH EEBBINOIAMD, CBASAHHEIND He TOIBRO
oD BOMEEMA TALOCTAME, IemaNuMu Ha mMymectsh, RO # ¢b oOmuM®b
HASHAUCHIEMD HTOTO HMYMECTBA CIYABTh IPEIMETOMD YIOBIETBOPeHiSL
JHYEHXD KpEAATOPOBD €ro BIaibibua; HO, B WHICPEcax® IPaikjan-
cKaro 06opora, 9TO 0043aTEABCTBO OTPAHATHBACTCA ThyMu exysaaMm, BD
KOTOPHIX'B, 00 €I0cOCY TpeocTaBlenid HMYMecTBa, IO 0COOHMDB OTHO-
WeHiAMD IATH, NDEOCTABIANIATO W IpioGpbranmaro HMymEcTBo,
10 msphCTHOCTE ©0 CTOpPOHN Ipiofpbrarexa KpETHYECEArO TOXOKCHIA
BIafBILIA T T. I, 970 0043aTEALCTB0 He TOMHTCH CIAIMIEOMD Goxburoit
TamecThi0 ma gpomkumEa“ (A. TozbmceTend. Ydemie 0 npasb xnpenpd-
TOpa ONpPOBEPTaTh IOPHMY. arTH etc. CIB. 1894 roa).

DEniyes (GOpMyLHPYeTH 9TO 00A3ATEIBCTRO CX lege BBCEOIBRO
uwHAYe ,KPENATOPH MOmeTH TpeloBaTh BO3BPATA npioGphrenraro
TPETEEMD NNNONB UMYMEcTBa, TaKb Kakh OHO DasCMATpHBACTCA Kakb
HEOTUYiRACHEOE] MMYIECTRO JOIKHILA, ORA3ABIICECA HOLOCTATOUERIND
IS JIOBAETBOPEHiZ ero EPeJUTOpPOBB, RO MM CHPABENMUBOCTH pac-
mEpaerca Bb TOMBH cMEexrb, uT0 OTABIBERLT uACTI €r0, KAKD 006B-
@KTH B3ECKAHIA, BOIBPANATCA BB COCTABB THXD NPeJMETOBD, H3D
KONYD KPeINTOPD MOKETH IIONYUNTh YAOBAETBOPEHie [0 CBOAND TPe-

Gopariaus® (Ibid.).

Teopia mekIw0UYATENsHOfl OXPaHBl HHTEPECOBD EKPEIATOPOBD  IIN
JeralbHas Teopia npaBa OIpoBepwenid, ¢b TOYKM 3pbuig BayYHHXID
NPHENATORT Upasa, BE BH COCTOAHIE 00BACHETD IPUPORY H cBofioTBa
actio Pauliana @ oopaBfath cyniecThosagie TBXH HIE APYUAX® 11010-
RATCIDEHYS BAKONOIATENbEEIXS EOPMB, Kb IIOMOIE KOTOPHNB Oea-
CHIBHAA, BH JaHHOMB cryyah, Hayusas MLICIb npudbraers Iad EOE-
¢TpyapoRaKia caMoii HaspamHOM TEOpIH. Cn apyroit CTOpoOHH, ECIH
yie roBOpATH 0 NOCTAHOBIGHIM 33KOHAZ, KaKb 00T HCTOYHRED H OCHO-
pamig gusg obligatio ex lege Meway KpejUTOPAMB M TPETDHME IHIAME,
79 meoGxopuMo uxbte BL Bugy, 9TO 8aKOET (lex) noobmie, ©B u3pher-
Roli Tourm sphuig, ecrh ochoBamHie BOLXD WPHIRYECKUID UPABD A 06sa-
RapgocTell, Takh Kakb jgame 0043aTerbCcTRa, BO3ENKANMIL H3D JOro-
Bopa W H3b IpABOHAPYNIEHL, BB KOHID ROHUOBD, TAKKE OCZOBHBAIOTCA
Ha UocTaHoBIemim 3akoma. IlecMoTps, OZHAKO, HA HECOBCPUICHCTHO
neratbEOfl Teopia IpaBa oupoBepEeHiA m HA OTCYTCTBiC BT Heil cTPOro
HAYUHATO OCHOBAHiA, OHA N0Ap30BAZACH AO MOCIBABATO BPEMCHH Hal-

GOIBIMHYE PACIDPOCTPAHEHICM D,

£



[lo Teopin memoamaTexbHof ennbl cyjednaro phiuenis, opaBo ompo-
Bepaceis bHEcTBIH, COBEPWERHNXD INMLKHUEOMD BO Bpels CBOAMD
KpeanTopaMb, H camas actio Pauliana gBIf0TCA TOIBKO BCHOMOTa-
TeIBHBIMS CPeNCTBOMD NpM IPHBeIeHiN BH HCNOAHERIe cyrefHaro phule-
pig. Teopis 8Ta He UpU3HAETH BAKAKOIO 0053aTEXICTBEHHATO OTHO-
meRis MemAy KpejATOpaME u Tpersmym Ieuaym. IIpawy omposepienid
ppugaercs BemEHA Xaparteph BB (opub ocobaro semEaro npasa.

Teopig menmoxmmrexsuo cuabl cyreémaro phmenis Gasmpyercd,
TIABEENG 06pasoMb, Ha IopEiuueckoit Gukuin, BB CHIY KOTOPOH 1O0-
HATie 005 mMymecTsl HECOCTOATEIRHATO JNONKEHEA BCRYOCTBEHHLIM®D
06pa30Mb PACIAPAETCH, IPA 1eMb HBROTOPEA BellH, COCTOABWIA OpeEe
BDb BMymecTsh JOmEHBEA, (QEKTHRHEO CYNTAOTCA NPUHAZICKAMUME Kb
cOCTaBY PMYIMECTBA HECOCTOATEARHATO JONMHIKA.

T axs M BEJAME, 10 CYTECTBY A3IAraeMad TeOPis — IpoLeceyarbaas-
TO XapakTepa M mocTaBrena b TheHbiinTyio cnash ¢b menoaseniens phue-
Bifi; MCKT 00'h YHEUTOKEHIM aKTa, COBEDHIEHHATO NONKEAKOMB,CCTH OAHA
H3D Ccrajifl menoXEATENLEATO TIPOMECCa B, BB TO e BPeNd, CPEJCTBO Oph-
Beferia cyjeGmaro pmemis BB HCNOIREHie; NPABO ONPOBEpHERiA, NpH-
HaJiexamee KDPEJUTOPY, He MOKeTH OHTH NOCTPOCHO HA KaKoMB-1H00
onperkIeHEOMb MaTepialbHO-IPAROBOND OCHOBARIM; WHIL erc TOIr0To-
BETH TOUBY AIA B3HCKAHIA HyTeMD Bo3ppamenis ompexbrenmoll pei
BB UHCAD 0OGLEKTOBD BIEHCKAEIA, Kb ueMy Brapbiens uems IpHHY-
EKIaeTcd NOCPEeiCTBOMB 0cobofi actio in rem. laprmams (Gesetz be-
treffend die Anfechtung etc. S. 20) wmanTs BB mpash rpejaropa
ONPOBEPTaTh AKTH AONKEMEA IR CTOPOHW —IOAOAHTEIBPHYH W OTpH-
naTersEYo: mocakpEas sapyiouaeTcs B NPH3HABIM ARTa gepkiicTE-
TeNBEBIMB, UepBas—BD BO3Bpalb muyUlecrBa oTh UpioGphrares ero
¢ mhipio HemONHeRia PBIICHIA IyTeMb BIBICKAagid.

Bayrpernee ocmosadie orohrersemmoern TpeTharo amma Lapt-
MaHE'b COBEPUICHHO CIpaBELINBO BEAATH BB TOTPEOHOCTAXD OLOHOMI-
geckaro 060poTa B KpeAmTa; HPOTHBE TPeThAro JENA, Kb KOTOPOMY
HepemiI0 10 ONPOBEPTAEMOMY aKly NMJWECTBO HeCOCTOATE.IbHATD
JOTKEEKA, CTPORTCS NpeIUONOKeHie, UT0 JOTEHHED, TP E3BLCTHEIND
yonoriaxs, Kakd OB NPOROIKaeTs Bralbrb STHMB UMYUIECTBOMD, BB
CEIY 4ero, [0 OTHOWeEH{w KB mocabymesy (MMymecTsy), npinybracTes
B3BlCRaBie; TPeTEe HHID, JAAMEBD KPEJUTOPA BO3MOMHOCTH [OJFURTH
VA0BIETBOPeRie, CaMo GUNTAETCA JONKEARONE, KOHCTHO, HACKOIBKO OHO
JUNIAI0 KPEARTOPA JAOBIETBOPEHIA A BACKOAbKO PioOpbio upmHajie-
Jamee AONKEURY HMYOIECTBO.

Tlpordst m3nemeRBOf TCOPim nNpHROJHTCA OYENDh MEOTO Bo3pamenil.

—x
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Ba orcyTerBicML KAaKOTo-1H00 oOUIEUPHSHAHHALO KPAIUILCKArD npaH-
nana, He Tpejuoxaracyaro, a AbiicTBHTEIbHO CYWIECTBYIOMATO Bh 0GHO-
BaHim ITpasa OMpoBepXenif, TeOPid 5Ta HE BB COCTOA aif nposecTa BIOIED
onpebICHHEYIO [PAHD MEKAY BEILAM, NOMMEHKALIAMA BOSBPATY BD II0AB3Y
KpeANTOPOBS M Tofi YACTBIO WMYMECTBA AOLKBIEA, ROTOPAA HOTKHA
cunTaThed moTepaEHOf maBceria Iaf EPERATOPOBD. Teopia HCHONHA-
TeapRofl cuIp cyiedrarc phueRis npejroxaraeTb, UTO BeILb CIHLE Ha-
X0ATCA BO BAaJBHIM TPETHArO IHIA, MEELY THMB LB OTpOBEPHEHIT
akTa JOMKBUKA M TPETHATO JMA 3TOTO BOBee He TPeOYeTed.

1o wmmbmio mEbEOTOpPLXB, Teopid 9Ta HE 00LACHIETD TakEke, U0-
geMy Kb OTBBICTBEHHOCTA IPHBIEKAETCA HE Caib KONEHERD, & 1piloG-
phraremn, muymecrsa. Iakomews, ecid UPUUHCEBATS [IPABY 0TpoBep-
#eHid BemEsil XapakTepd, TO, COPAWMBAETCHA, Kakb MOKHEO 00BACBUTD
tpeboparie o6 ymaarh, mubero yrpauenHoll Beili, JIeHEAHOM CYMMEL
Kb KOTOPOMY O04eHD YacTo CBOAHTCHA TPaBo 0llpOBepEHEHIA.

Usb sebys pasomoTpbEHENT HaMu Teopill M OB Bb TOL1HOR
wbph Be ypopiersopseTs WHIE RayuRATO obocEoBagia upasa ONPoO-
pepmenia pbicreifi, coBepUICHRLIXD JONEHHEKOND BD ymepbn Epenu-
TopaMb. TTOM0KATEIbEEA BRKOEOJATEILCTSA CO3MA0TS CBOT HOPMAL BB
nagEOML ciyial Ha uncTo SMIAPHYECRONB OCHOBaHIH, 0OJarasch Ha
Yrasauia IPOZOKKATEILEAr0 ~RCTOPHYECRATO OLbITA. SuamenaTeab L
npuybph ROMIPOMHCCA MEWAY HAYIHOA MEICALIO A TpeGoBaBiaMa ITpak-
Tueeckoli MUSHN TpejcTapiseTh B3ras\h mpod. Llepuierermua  Ha
[IpIPOAY H CYI(ECTBO ILPABA OLPOBEPKERIA B KOHKYPCHONTD npornecch.
,Mem1y FOBLYpCHBIMD NpapIcHiCMb, 0XPAHANNIML HHTEPECH KPOln-
TOPOBB, CF OKEOfi CTOPOHBI, HECCOTOATEIBELIMD JOIAAMKONE H Tpe=
TLOMH AWOAME, €ro KOHTDAreHTaMs, Cb ADYrod CTOPOUEL, yeTaHABIH-
BaeTCS 0043aTCIBCTREREOE OTHONIOHI®, KOTOPOE JagTh NPaBo TPEOOBATD
OTH HEXL BO3Bpamesis mbHEHOCTE, BAHOBEAKOMD yolepa aBafercd
COGCTBERHEO CaMh HECOCTOATEIbERI foIxHHKD. Hoil He o0pamantcd
Eb HOMy, a Kb TPeThbUMB IANAMD, TaEh 9T0 HOTOMY, WTO OHR JOLKEH
CUETATBCH COYYACTHHEAME, KOTOPHC CBA3ABEL CH HAND coruiapHei
oTBHTCTBEREOCTLI. A TAKD KaKL MCKD He MOKETH AHTH OCYMECTBICHD
BD OTHOMIeRiA JMOMKENES, OOBABICHHATO HOCOCTOATCIDHEING, TO OHD
TOIBKO B MOETH OHTh 06PAINEHT KL TPETBHMB IHIAMB. (,KoBEypC-
moe mpaso“, 1898 r., c1p. 268).

Bb EeNOCPeiCTBEREOH CBA3M Cb Teopiel BOMOAAUTCABHOA CEIRL
cyzedmaro pbmenia maxopmres (pamNy3crad 3anorosad T60D1d, BD
QCHOBaHiE KOTOpOfl IeXKMTH NOXORKemie, NPHHATOS (paHIy3CEAND KO-
ZEKCOMD B TOxiepiiBaeMoe (PAHNYSCKIMA [UBAIACTANA (Laurent



— 22—

,Principes de droit civil®, t. XVI), mmenmo, uto Kpeimropy UpE-
HafLIeWATh BEIMEOS TPaBO HA EMYIIECTBO NOJKHAKA, I.aBHOE BO3pa-
#eHie, EOTOPO® OGEIKHOBEHHO UDHBOXHTCA INPOTHBD TCCDiA HCNOIHR-
TelpHOH cmanl cygebHaro pbluemid, COCTOHTH, MEEKJY LpOIHNMb, BDb
TOMB, 4TO OHA UPHJIAETH UPABY ONDOBEpKEHIA BEMHABI XaparTepdh K
HCRy, OXPAHAOMEMY O0T0 HpPaBo, XapakTeph BemHAro neka. Cmops 0
mpupont pmMcEod actio Pauliana jo emxb mopb €Ul IPOIOIRAETH
BOXEOBATH OpEAMYeckifi Mips Bamagmoit Espoms, 8O TpoMajHoe GOXb-
MIEACTBO yUEHHXDH PENINTEIRHO BHICKA3AN0CH BDb N0XB3Y JIWYHAD, HO
He pemEaro ucka (Jean Acher, ,De la nature de l'action Pav-
lienne%, ®p ,Revue trimestrielle de droit ecivil®, 1908 1,
{r. XXXIII). -

Tonomeuie 0 BEMHOMD npash KpegdTopa Ha m\tymecTBd JOI®~
HuKa paspbisercd Tamme meb pycckuxd wpucross ], M. Kapaunkmus
(,0 opah KpepATOPOB® OUWPOBEPrarh CIBIAKE, 3aKT0IEHHE JONGHIE-
KOMB ©b TperbaMu IpmamMum‘ Bb ,JRypm. Tp. m Yo IIp.“ 1882 r,
Ne 6).

Onmpasics ®a ¢1. 2092, 2093 Eoyekca Hawmozcoma um Ha CT. 2
3aKOHa 0 TpEBATErigxb u moorekaxs 1825 r. jgma Tlapersa Doxe-
ckaro, I. /. Kapumugkifi Bucrasisers olmee MOIOXKEHIE, UTO ,TOTE,
FTO TPHEATS Ea ce0d Aoirh, TEMB CAaMEMD OTpas#ymIs ce0 10 B3-
pheTHOR eTemeEm BB CBOGONHOMD B OG3KOHTPOILHOMT PacHOpSEKeHin
CBOMMB HMYIIECTBOMB, KOTOpOe, Uepesdh camoe IpHusitie JOLKHHKOND
UIaTexa, CTAHOBATCHA 00esNeYeRieMd YAOBAeTBOpEBiA oTOf 00A3ammO-
cra“. Takoe ®e HEagako, mo mmhmin I. M. Kapmangaro, momers GHTE
BEBegeno usp of. 570 7. X v, I, m3® KOTOpoll IOTHIECK BHTCEAETH

‘moxOEeRrie, uTO ,TOTL, KTO 0043ancd, NOLKEHD COXPAHATh BB CBOGMD

pacTOpaKenia CpeACTBA NN YIOBISTBODEHIA CBOeMY 00d3aTeIbeTBY .
Ho, yomiwsasch mafita pamjomameHoe ofpaBjamie npaBy EPeIUTOPOBT
OlpOBepraTh 3aKIOUCAHHS JOJKHHEONT BO Bpend AX® cjbina, L H.
Kapuunkiff He orpaBHYABAETCA TOABKO-ST0 NPHBEJCHHBIM), HOIOXKE-
Hiewb, BEABArad H Ipyroe Haualo, BHPpaxkeHHoe BEL cT. 1144, 1135
golexca Hamozeoma u 85 cr. 1539 1. X. 4. ], npemmcmzamneﬁ B3%H-
ACHATH JOTOBOPH N0 RoOpofi cobernm u mambpesino cropoms. Kemn
OTODOHH 3I0YMETIICHHO CTPEMHIXCH IPH BaRMOUeHin cAbIAM Kb Ha-
pymeRilo paBh TPeTBHXH JEWG, T0 B Takod cibakb, xoweluno, oT-
CYTCTBYETD A06pOCOBBETHOCTD, Npeimoiaracyas Bb OPELHICLAHXD OT-
poumenigxs: fraus omnia corrumpit.

Hporass 3an0roBofl gpammysckofi teopim A. X. I'onpMeTeHOMD
npEBOAATCS cXBiyoIis Bospameris. Teopiel o710l co3jaeTca HOBAA
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(popua Bsatora, IHUIGHHAL oupeABreHHaro BHyTpeHgﬂro colepKanla H
OPEARYECKAr0 SHATECHIA. Teun O KPEAATOPD J];’f‘)i'ICTBUTGJ.IbHO mbrn
3410r0BOG IIPABO Ha HMYNIECTBO MONKHMER, TO nocn"}mmﬁ JOXHEHD
651 GpIb OBITH OTPRHMIEHHLIMD Bb 1papt pacnopsmesis CBOMMB BMy-
MecTBONE I KaXAbfl NOIKHHKD 0KA3ANCT 65 A¥TOMD, OTPAaRMYGHENMD
B cRoeMb npash coGCTBECHEOCTH. CosnagHOE Teopiefl 3ax0roBoe IPaBo
wiers B5 pasphss ¢b OOMENPEHATHINE BB mayrb 1paBa pagrp?mqe-
HienD BOMEEXD H 0043aTCNBCTBEHHBIXD UPABD, spagdch [0 CBOW KOH-
CTPYROIE OBEIIECTBASHHBIND 06s3aTeIBCTREEREIMD IPaBodh, KOTOPOC
Ee maxomurs ce6h omperbrenmaro wiera B cuereMbh rpamiaHCRAro
mpasa. HoBoe 3a10rosos IpaBo, Kakd [paBo BEL(HOE, BO pykers DOXB
cofoil ompejhresrarc 0pPHARIECKATO ocHOBaELA (TmTyIa): BB JAHHOMD
cayual ZoroBOpT OKAsHRBAETO HEMOCPeCTBEHBLIND HCTOTHIROMD :(:}
TOILKO 00A3ATENBCTBA, HO B BEIIHAro IpaBa, KaKOBHIMDB IO CYMECTBY
¢BOeMy OHD ObITh HE MOKETD. Haxouemws, Hanborbe pheroe BO3pa-
EeHie MpoTHBD (PABIY3CHOM aa10r0Bof TEopim COCTORTH BB TOMD,
qro TeOpis 3Ta 0CTABIAETH COBEPIIEHHO B cTopoE®  BOMPOCH 00D
puymectBeEHOfl  oTBBTCTBERHOCTH HO [ONKHERA-32I0TONATELH, & Tp.ej
THATO AANA, B, TAKEMD 00pasoMb, apbes TMOIyUAETCA TAKOE oMOWeHle!
FOLEHAED HADYIIMIGL UPABO 3AI0E; HeOOX0AMO 1M IpHSHATD TPETHe
IR0 COYYACTHUEOMDb gapyuierig i, Bb TAROMD ocxyua’h, npuEATH A6
JEKTHYIO TEOPil €0 pobyME 6 EecOBEPIUSHCTBAME UIH cxbayern RO-
OYCTATH BOBMOKHOCTH CAMOCTOATEILHATD HApYIeBis TpeTbuMb inmom,
32J0F0BAT0 TpaBa I APEJIOCTABHTH KPEIUTOPY actio h\jp()hh@@%ﬂ’}&, Hz.\-
NpPaBICHHYIO HEHOCPeACTBEHEO HA CHOPHY© BEMmS, B Burh p]gnor.ls
rei vindicatio, ocTaBEEbL BB cropord BOIpOCD 065 OOpOBEIRCHIK
erbiRE . IKHAKA 6B TPETEAMD IRLOMD.

Mo aubmio A. X. Domsycrena, Teopid HCMOIAATOXbH0H CRIB cyned-
maro phmeris, Bb CBA3H OB ROTOPOR HAXOZATCHA 3aI0TOBAIA TeopiE 1IpaBa
OUPOBEPHEHIS, B TOMD pajk, Rakh OHA IOEAMAETCA U gopuyIEpyeTea
coBpemenuoft JOETPHHOH, He MOKOTD GpTh HpU3HAHA YXOBJETBOPH-
rexpHofi. Mexofaylo Toury HazBamHol: Teopin, COCTOAILYIO BB TOMD,
qT0 TPABO0 EPEIHTOpa ONMpoBepraTh akToi, COBEPIICHHEDI® J,OJI}K.HHKOM”L,
eCTH  BCIIOMOTATGIDHOE CPGACTBO B3BICKAHI, 8 ocymiecTBIeHie 9TOT0
npaBa—He Goxbe, Kawb eTajia Opomecca HCMOAHERIS phurenisd, A. .X.
TonpMCTEHD 1IPA3HAETE COBGPUICHHO npasuasHoii. Ilo ero MH’E.HHO,
pech TocrBrosateapHmil paan  AbHcrsif 1m0 penongenin phurerla—
Fal0ReHIe apecTa ard SAIpeNeHid Ha EMYMECTEO, ny0aBIAa Ipofaka
TaKOBOIO, BPyUeBie B3HCRATENO peann30BaHEOH TEHeHMHOR CYMMB,—
26T OCHOBAHIC MpH3HATH 31BCH cymecTBOBALiE ocodofi (hopuE 3a101a,
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amora cyfeCsaro. OcmoBamiem® npaBa cyge6HAroc 3a10ra ABILETCH
3aKOHE, BD CHIY KOTOPAro MPaBo 8TO yeTaHaBuBaeTes phirediems cyia
U0 MCKY KEPGIATOPa ® OCYMECTBIZETCH OCOGHIME  HGIOXAMTENbH BIMU
opramaMm no npocs6h Bamickarers. Ecxim uuyniecrtso, RorKeHCTBYOILEE
CTYHATL 00BEKTOMT B3BICEAHis, HAXOLETCA BO BialbEid TPETHATO JA0,
TO 8T0 He MBUIACT: OCYMECTBAGHID HpaBa 3aJ0ra (cynednaro) —mmy-
MeCTBO HOJNGKATS apecty M 0TSmpaeTes oTh Hero. 110 yeTamOBIeHiM
lipasa cyze0HAr0 3a10rd JOKHELT He HyBeTh IpaBa OTYyAIATS Hyy-
WeCTBO HAW OTEA3BIBATECHA OTD IIpaBa Ha Hero. AKTH, COBEPIIGEELLE
JOLKBUROMD ©F IBALK OTYYRJCHIA MMYIIECTBA JO YCTAHOBIEHIA UpaBa
CYAe0HALO 3a10Ta, IPH3HAGTCH, IT0 OGIIEGMY Npanuxy, KhHCTBRTEIBHBIND,
HO Bb BEROTOPHXD cIy9aaxt (?) OHb NOJATeAETH onposepxerin. Ha
BOIPOCTH O TOMB, K4Eid sikch OCHOBAHIA IpaBa ONPOBEpMEHia B3HCKA-
TeNeMD arTa jorkdwka, A. X, Ioxsmerems paers cabiyomifi orsbrn:
‘0CHOBamIEM TTpaBa ONPOREDEeHIA, BB AAHHOMD CIyuah, apiserca Ha-
PyWeHle JOUKHAEOML IpaBa CygeGEaro safora, IpEHALICKAIIAN0
B3LICRATeJC,

Homeuro, spbes, mo MEtein A, X. I'ossMerema, Myt ambons xbio
¢t opupmdecrofl gurnmiei. Ipmiipas obparayo cary Lpasy cyieGEaro
3a10ra, OTh MOMEHTa €ro yeTaHOBICHIA Kb MOMEHTY COBEpHISHis Ompo-
pepraswaro akra, A. X. ['0IPMCTOH® CYHTACTH HPaBO CYAe(HATO 3aX0T4
YES CYMECTBYOIIUMD BB MOMEHTH COBEpUISHIA aKkTa W caMuil akTh
COBEPUIEHHENT BT HapyUIeHie aTOr0 OpaRa. APIYMEHTH, UPABOAHMEIE
A. X, ToxemereroME BB moap3y nopofsoffl (urmin, He oTamvawTCA
opgaro Goxpmoll yohpmressmoersio. IHo gurmia sta, mo ero Mabmino,
BO-IEPBHXT, HaXONHTE €BO@ onpasjamie BB dawrh cymeerpoBanid y
B3pICRATONs NpaBa YHEEYTORHTH AKTB: JOMEHEEKL KaKb OK Bb HARA-
sagie (?) sa swomambpesmoe nbiicTsie, AMB COBEDIIGHEOCE, CTAHOBHUTCH
BB IIONOXKEHI6 IHNA, Halh KOTOPBIM® yie TAroTheTs cyxeCmbil 2a1ors,
Xo (opMaibHAr0 yeTaHOBIEHAi# opasa cyreOHaro sarora, Bo-BTOPHXD,
QuENiA 9Ta €031a6Td BOMOKHOCTE NDOH3BECTH MOpHIAYECKif amarmsb
JaHHATO IIpaBa II0 aHAXOLIE ¢bh MPaBOMEL cyleGHAro sarora. B TpeTh-
UXb, Kud yACHEHiA IpaBa KPELATOPa ONPOBEPraTh AKTH, COBEPINEHHES
TOXLKEEROME, Ee pash mpmbbramzr xb ¢usmin (?) 8o cMsicrb npagamia
n3BBCTHOMY IIOXOKCHI OOPATHOH CIJBI, TaK® UT0 HpPieMB STOTH OKa-
3HIBAGTCST e HCILTAHHBIMD; ¢ ocobemuoil mnoiesoft m yobRaTENH-

HOCThI0 ORB upHMbHEEDD Bapows m Koxepoms Bb cayuab omposepmenia’

aKTOBL, COBOPIIGEHNXL HECOCTOATCARHEMD JOMKHAROMB. (A. X,
Tomnmerens. Yuemie o mpab KpegnTopa oNpOBEPraTh WOPUIH YeCKie
akTs m T. 5 CJILB. 1894 r, Crp. 33 m 84).
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PORSREY.

TIpr reemnh 16ds A. X. I'0abMeTeHD, JONYCKAd BLINIGHASBAHHYIO
PRARII0, Bb NPOTHBONOXOKHOCTE Qpanuysckoil samorosoil Teopim, He
UPH3HAETH [paBa cyre0Haro 3alora Bh IALB LPOJATOPA, a TOILKO
BE nunb B3LICKATEXA, KAaKD TakOBOTO.

B1 cpasmenin cn (paHiuyscroli saxoropoli teopie (Jopant u 1p.),
Teopis Upapa cygedmaro saxora, no mmbain A, X. IompMcresa, mmbers
crbayonia upeunymeersa: RO 1-XT, 0Ha mMBeTh BDL BHJY 3al0r0B0E
IpaBo Bnoimh onpebieEEaro cofepkanid B OPUJAUECRAr0 3HAYSHIA; BO
2-3'b, HadsasHof Teopiell He cozgaeTca HOBOG MPaBO chBuTaEAAr0 THIA—
MOJYBEIIEOS, » 10XY00A3aTEICTBEHROE; BB 3-XPb, UpPaBo CyAe0HAroO
saiora uMbers smonmd onpepbieEmoe OcHOBaHie—cyAeOHoe phmenie,
CHIa KOTOpAr0 HAIIPABIEHA DETPOAKTEBHO, BB 4-XB, CyAe0HO-3a)0-
roBas Teopis HE 0CTABITETH OTEPHITEIMB BOEpOca 00B OCHOBAHIZXD
OTBBTOTBEHHOCTH TPETHArO IHLA, HE TONBKO JOIKHHES; BB 5-XD, HpH
CYMIECTBOBAHIE KPELATOPORD N0 3aX0Ty, YCTaHOBIeHHOMY pambe nbi-
CTBHTEIbHAr0 Cyne0HAr0 3aiora, CTAPIIHHECTBO LpefoCTaBigercs Nep-
BEINB KPEAUTODAMD, T. €. BSHICKATENSMDb 110 38KX3JHLIND, H T. [.

AKTD, cOBepHiCHHBIH JIOMKHEKOME, N0AKEH® OHTh YHBUTOXERD,
TaRh KakD HME HAPYIIeHEO oyiefHo-zazorosoe upaso. Jurg stolf mhia
EpegeTopy jaercd uckb. COOpH O TOMB, ectb-IM UCKEB 00% YBHYTO-
weHIm akTa Bemani mam anvEmfl, ¢t TOUKA 3pbEiF cyAe0HO-3a10r0BO
TEOPIH fpapa ONPOBepkeRis, HeOOXOAUMO IIpA3EATL 0E3YyCAOBHO Hpasji-
Buyb. [lo ofmemy npaBuny, BCEH €0 CTOPOER EPEIHTOpa JOXEKeHD
GpITh BeMEKMB—actio in rem, HO BE CYAGOHOMD 3aX0TB MBI HAXO0-
Junt npavbmenie nacruryra BedopranpHol imploratio officii judicis,
EoTopoft @ oxpamderca coyreGmo-saxzoronoe npaso. lpum mpbiicrrurens-
HoMT mpawh cymebmaro saxora, T. e. Ipu monoamemim cyjeGraro pb-
menia, Bbre mbera EmEEAKOMY HCKY E BCE CBOAHTCA Kb 0€3CLOPEBME
IbficrBiaND HCTHOIHUTEIBHATO ODraHa 110 DPHHYAHTEISHOMY B3HOKAHIN.
ITpn ¢uerepoBammout npasb cysedmaro saiora, By cayuab ero Hapy-
iIeHig, TakEke NPELOCTABIAETCA BamHTEPCCORAHHOMY IHIY NOAAThH
mpocrdy imploratio officii judicis, Ho oma Bo3MomHa TONEREO mocab
YHOYTOREHIA akra, BB CEIY KOTOparo Bellp IIGPEHIIA KB TPETHEMY
JAELY, XEA 9eTO HEOOXONUMO 00paTAThed BbL CYIAE C5 OCOGHMB
HCEOMD; NPH 9TOMB, €CIE COBepIICHHHI JOMEKHAKOME akTh Ha-
upapieEd In fraudem creditoris, cyioM®d (QHErApyeTcs IpaBo CyLel-
Haro 3aloTa W akT®h Opmsmaercs Hepbficremresssmit, mocxb gero
HCIOTHATENbEE Oprams yAoBIeTBOPASTH imploratio m, Takmyb o6pa-
80MT, BONE BO3BPAMMAETCA BB UYHCIO 06peEToBh B3mckamia. Caumft
#CRD 0B YBEUTOMEHIA akTa He MOMKETH OHTh actio in rem, me mmba
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HemoCPEACTBeHHAT) OTHOWICHIA Kb BONH, a KAcafdch TOIBKO akTa, CO-
BEPUICHEAT0 110 moBojy eemd. IlocpegersoMs imploratio sems Bos-
BPAIIAETCS BH WHCH0 OGBEKTOBD B3BICKAHS, BH TO Bpemd, Kakb actio
in rem uymbers nbisio BrIUeHie BemME HENOCPEACTBEEHO BB COGTABH
uMymecTsa Herna. Mexs 066 yHHITOReHIM akTa mMbBeTs ocolhf, co-
BEPUIEHHO HCKIOYATENbHEH Xapakreph. MCED 9TOTL ecTb HCKD 0
npusHaEin akra HepbeTBETCIRHEMT, HO HeAbHCTBATEIBHOCTH aKTa,
B JAHHOMD cuydab, fBEfercs OTHOCRTENbEOE BB TOMB oMuicab, 410
aKTh HUYTOXKEHD TOABKO [0 OTHOUIEHID Kb KPeJATODAMDB; IIT OCTalb-
HHXD Ia05%, BMBOmMEXD oTBONmeHie Kb aKTy, H® HORIOTAS H KOHTpPa~
TeHTOBD NOMEHEKA, AKTh COXPAHAETH CBOW NOAHYI CHIY.

IIporast Koro e IpegbARIAeTCHS HCKH 00 YHAUTORGHIN arTa—
IPOTHBS JOMEREKA AIA IPOTARD TPeThAr0 Iuma, Kh KOTOPOMY Iepemno
BMYIECTBO JOIKHAKA N0 OIpoBepraemomy axty? M Teopis, @ 3akomo-
IaTelhCTBA OPH3EAITH NPOTABHUEOMG EpEATODA TpeTbe JBIO, BB
MOXB3Yy KOTOPAro COBEPMIEHD a&KTH  MOMKHHEOMB, 1(0CTABICHEHH
BONTPOCH JOBOIBHO HpocTO paspbmaerea b Touku sphaia  cypebHO-
saxorosoit Teopin, mpernaraemoft A. X. TorsmeremoM® M pasiuyatonIef
HCKE 00h yHEUTOKeRim awrTa o1t imploratio officii judieis. ITpocsba
BB cyuerd imploratio Momers Gpire BAUDPABIEHA TOIBEO LPOTHBD TOTO
THTA, BB cocrah EMYIECTBA KOTOPATo HAXOAMNTCA AMYINECTBO JOIKHAEA.
ITocevy w camuifi ek 00h YHAUUTOMEHIM akTa JOAKGHD OBITH IPELB-
ABIGHD KB TOMY ¥e IANY 00 crBIyoIInyb OCHOBAHIAMS.

MEcTRTYTS DmpaBa onposepimenia AbHcTBIE jonmHEEA JOIEEED
OuiTe, BES BeAxaro coMEBHIA, JOTAHOBIEHD BTH UATEDPEOaXd EPENETO-
pows. Ho, 1) pag mpexmtopons ymobube coefuwmaTh 1Ba TPEOOBAHIA,
imploratio m mck® 00 YEHUTOMeRim arTa, HaOpapidd BXD UIPOTHBD
OJIEOTO M TOTO Xe IAN3; 2) Takoe coefzpeHie M BLiroJEbe Aid Kpejd-
TOPOBD: HOHOCPOACTBEEHOS NPeIhABIEHIe HCKA Kb TPETHEMY JHBNY
IAMIAETh MOCIBAHATO BO3MOMHOCTH IPAHATD MBDEI KB CORPEITIIC CBOETO
HMYyWeeTBa, IId 9ero oRh HMBID OB JOCTATOYHO BDPEMEHH BB TOME
cxyual, ecim OK HOED OHAB NPENLABISHT NEPBOHAYAIBHO HC Kb HEMY,
8 Kb CaMOMY JOTKHHAEY.

Bv namembfimens s me GyAy mamarats yzemia A. X. Tompmerena
0 ‘BO3HHEHOBERiH, IBmKeHiM, maMbmeHin, oIpaBeHiM H IpexrpalleHin
npaBa EKPGJHTOpA OHPOBEPTaTh WOPHAAYECKIe aKTH, COBEDITEHHES
JOIMHEEKOMD BT ero ymepls, Takb Kakb BH TakoMb cryual mpriraoce
650 TAaBHEMD ofpaszoms Bectd phus o npmgﬁﬂe}:{in, mo MeToxy mpod.
bBonopa, o6maxs HOPWE MaTepiarbEaTo I IPOUECCYaXbEAT0 IIPaBa Kb
OTABIDHOMY ITDABOBOMY HHCTHTYTY, HpaBy cyieCraro 3airora, IOAyIai-

¢

meny 00paTHYIo CHIY 0 ONpoBepKesin HenpasombpHaro akTa LOMKHAKA,
Heopewhsummt  yeAeBiesmd, CONYTCTBYIOUIMMB NPARY ONPOBODECHIR
KPEJETOPOMT aKTOBD JAoNAEMKA, 0 Teopin A. X, I'oxpmeTena, aprgercs
conscientia fraudis co cropomst wmocabiasro Bo Bebxs 6631 uokio-
9eRid CAYUAAXL—IpPH BO3ME3RHEXD K OC3ME3/HLIXT akTaxh, T. €. HIH
npamoce Hambperie NOIAHEKA NPHUHRATE JIEPOD KPeJUTOPAMB IyTeMD
COBEPUIeHIA OIPOBOpraegMaro akTa niu, 10 kpafinedi mbph, cosnanie Bpes-
HEIXD T8 KPEAHTOPOBD NOCTBACTBIM 0T coBepmenid jamEarc akra
(conscientia fraudis Bb mupoxoms m Thomows cwmmeal). Uro me xa-
caerca paswlposs orphreTBemmOCTH TpeThAro muma, TO ompefgbremic
TAKOBHIX'D HAXOJATCA B'b HEIOCDPEACTBeRHOH 3aBHCHMOCTH OTH pasph-
HICHIA BOHPOCA O TOMD, ABAZETCA ITH TPEThe IHIO [0 OTHOWEdID Kb
COOPHOMY MMymecTBy Bragbieneys bonae fidei mam malae fidei.

Bo Bropows cayiab tperre Anmo orakuaers UpH HAXEUHOCTA Cb
ero cropousr conscientia fraadis—ue Toxbko 86 uperbraxs menpawso-
nbpraro oGoramenia (quatenus locupletior factus est), mo mecers
OTBBICTBEHROCTE UPELH KPEANTOPAMH TAKKE 3a [PAYAHEHHHE BPELD
B JOWTKH.

Taropa BB 00MuXD YCPTAXD Teopid npara onposepwenis rhiicTsift
nonxmEeka, mpejraraemaa npod. A. X. Tomnscremoms. Ilpakrmieckoe
Beyn06eTB0  cyxe6mo-3ax0r0Bofl Teopin, 1o coGerseHEORy HpR3HAHID
A. X. ToxpmcreRa, COCTONTH BB TOML, 9TO UPH CYMECTBYWIIMXD He-
JOCTATEAXD BD Iponecch BOMoAHEHId W ODH OTCYTCTRiM Heo6XONmMOf
CaMOCTOATEbHACTH ¥ HCMOARHTCIBHEIXD OPranoB s, Ee)0pMatbaas implo-
ratio officii judicis Bposwmomma Toabko B% fopud mera: cyab mocTa-
HOBIAETD LoApobBce phimemie, KOTOpece H UDHBOJATCHS BB MCHONHEHIE
B5 YCTAEOBIGHHOMD LHOpafib.

Ha 9T0MD ¥H 3akOHUEMB KpaTeoe 0003pbHie CymecTByoOIAXE
Teopifl mpaBa ompoBepmenis ibEcrBiff, COBEPMEHHLIX'E TOMKHAKOME BB
ymepts EpegATOpOB.

Beh orm Teopim yemoBHO MOmHO pasgbauTs Ha BB OCHOBHHA
rpynnel. Ko mepsoit rpynnmb HecOX0Imwo OTHeCTH TEOPIM, EOTOPHA
npa 000CHOBARiM NpaBa LKPeZUTOPA OUPOREPraTh OPHJEUECKIe AKTHI
JOIEHAKR, MMABEHMD 00pasond ofpamaiored Kb TOIKOBAHIKD BHYTDEH-
HATO COZEPHAHIA OPUAUUECKUXD OTHONIEHIAl Me®Iy NOMKHAKOMD I
TPETBAMD THIOMB, Ch OJHOH CTOPORE, B EDEJRTOPAMN, Cb Lpyroft ¢To-
POEM, U 0npeiBifTs oTBBTCTBERHOCT: TPETHArO AMNA M mocubaywm-
mAXs piofphratered BD BaBHCHMOCTE OTH npsAmoro Hawbpemia co
CTOPOHH 3aKA0YHBIINX'D OLPOBEPraoMyrw CABIKY IANG OTPAYAHAT BPEXE

kpeguropant (dolus & eventus damni). Taxopm jesmerEas Teopis,
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quasi-IeIRKTHAS H JeraihHad Teopla BAN Teopid HCENOYATCABEOH
0XpaHbl NHTEPECOSD Rpa,xufopOJ;'r). Ko Bropoft rpynnk cabayers npu-
ygeanth 75 Teopin, KOTOPHSA JCTAHABIRBANTE HPABO EPEAHTOPOBD Ha
HMYIIEecTBO JOIKHEERA BE dopmb ocearo BemHaro mpasa, OAE3EArQ
N0 CYymecTBy Kb IIpaBy 3axora, Ge30THOCHTENBHO Kb BOIPOCY O
BEYTPEHHEM'b H CKPHTOMB COJepHmAHiN eIBIKE JOMKHHEA Cb TPETHEMD
JIANOMB, COBEpLIeHEOH Bo Bpeldb Kpejuropars. Clofia 0THOCATCA Teopid
nenoAEuTeNbHON cnast cygefmaro phuiesia m (paHuysckas 3a10rosas
teopia. Uro xacaerca cygmeGmo-saxorosoit Teopim npod. A. X. Tombm-
CTeHa, TO, U0 CBOEMY BHBNIHGMY UOCTPOEHIN, Bh 0CHOBHRXE YEDTAXB,
OBa JOI%kEa BOHTHA BO BTODYK IPYNNY, TAKE KAKD HTa TEODIiA yCTAHABNM-
BaeTD J4f KPeJATOPOB 0c000e BEIHOE IPABO Ha EMYIICCTBO LOMKHULA —
TpaBo cyiebRAr0 3ai10ra, HO IO CYLIECTBY, HO CBOGMY COLepEaHi,
JOMKHA OHTH OTHECeHa BD HepBofi Tpymmb BB BALY TOro, 4r0 0Cyule-
CTBIcHIe IIpaBa CUPOBEDHEHIA 5Ta TeOpid CTABATDL BDH 3aBHCAMOCTH OTh
norasarensctsa Hambpemia co CTOPOBH AOMREEEA IPUIMAATL BPEXD
EPEIATOPAMT.

Kakn Bbh 3arosopaTersersh, Takb H BB cyfebmoff mpaxtarb mo
BOApOCY ¢ Tpash wperuropa OHmpOBEpraTh akTH JIOJKHALR, COREDPUIGH-
HBIG BB ero, kpeiaropa, ymepGs, 10 cuXd 00pt phianmiee 3navenie
mvbam ® IpojonxalTs HMBTH 84 MOMEHTa —HALHYEOCTH 310T0 YMHCIA
(consilium fraudis) ¥ npuuaEerie Bpexa KPeIRTOPY (eventus damni),
gpejla, HOHEMAEMAr0 BH CMBICIB BO3HUKEOBEHiA MIH yBeAHdeHiA He-
OIIaTHOCTA Aonmmnka. Bw pumesoms mpash (Dig. XLIL 8, quae in
fraudem ereditorum, — 6, mep. § 11, 9, 10, 14 # pp. — ib. XXII,
1, 88, Paul. 4) wmoxs maspamieMs actio Pauliana wmsr mmbens phio
¢ DIPaBOND KPEIATOPOBD OUPOBEepraTh Bcakid oiBIFE JOLKEEER, CO-
epmenssls in fraudem creditorum (consilium fraudis) ¢z mamece-
niews pbiicrsurensmaro Bpeja Lpepmropays (eventus damni). Actio
Pauliana mpegocrapiazach KPeJETOPY TOXLKO IPOTHBD LONKHHER B
IUIG, yYacTBOBABIIAXE BB HeJobpocosbermoms abiierein, Guarogaps
KOTOPOMY YMEEBIIANOCH CI'0 MMYWECTBO, & Takke TPOTHBD IHND, XOTA
@ BC $BABIHAXTE O 3I0MEB YMECIS J0MKHAER, HO UOAYUYEBIIEXD OTH
Her0 Th HIN HAWA HMYIIECTBEHHEA NBHHOCTH (e3B03Me31HO.

B ocnoeh meAmBmpyarmeTmueckoff CHCTeMEI pUMCKAaro TpakjaH-
€Karo 1pasa, Kakb H3BbCTHO, NeEUTE NpPARNUNG: qui suo jure utitur
nemini facit injuriam, to-ecth KamAsd MOEKETH MOIB30BATHCH CBOHMD
ODpaBOME, JaKé H Bb TOMB ciydyah, ecim 5TO 1101b30BaHIE 33KOHHEBIMD
paBoOMb COGAAHEHO Cb NpHIMHEHIEMT J[pyroMy HMYI[GCTBSHHATG
B8peja, TaEb Kakb HEKTO, npecibiys osom coGCTBeHHAIA BHIOAS IIPH

copepulenin TEX® AIN Jpyrax® OPHEHIECKAXD Jbicrsil, me ofasanb.
3460THThCsL 00> MATCpPecaxb IOCTOPOHHAXD Anls. Ho, ecxm mogsn BH-
TOMb LOAL30BAHIA CBOMMT IIPAaBOMB CO CTODOHH JOMKHMKA, T6perawn-
maro epoc mMymectso 10 cibaxb TperseMy IHOY, JMHEIIEHREO HAHO-
caTed Bpeh KpeuTopawh, Tarad cubisa  joamda camrarbes Benbi-
CTBUTEAbHOl ¢ TOro MOMEHTA, KAKb TOALEO OyAeTT A0KasaEa HELoGpO-
coBBeTOCTS, 350 yMECEND, rpakiaHckiil odwans (in fraudem credi-
torem) Kaws co CTODOEBI JOMKHHMER, Takb H CO CTOPOHE TPETHATO
auga. TIpu sTOMB, OTHOCHTENbEO 0e3Me3TELIXS C1BI0OK®, co3faeTcd sa-
KOHHO® npegnoiexkenie (praesumptio juris et de jure) o ux®s GesycroBEORL
He106pOCcOBKCTHOCTH, yeTpaHALUIES AXA KPEJATOPORs 00A3aBHOCTL 10-
Ka3NBaHigl BAXAYHOCTE 3T0T0 YMBICHA,

Ha cayuafi pacrparsl cBoero mMymiecTsa JONKNAKOND B 0GMAn®
EPeJUTOpOBT, IIpeTOPCKOe BaKOHOJATENLCTBO, Kakh 00be MH3HEHHOE K
JhuecooGpasgoe, NPeJOCTABIALD KpejATOpant 0co0Hd, Gonbe ybiicrsu-
TerpENA cpeicTRa cyfebmofi sammrer (fraudatorium interdictum u
actio in factum) IpoTUBL caMOro IONKHEEAQ W TPETBHXD Iuib. IIo-
CTaHOBAEHisE OpeTopeKarc 9JUETA OBLIA DPA3BUTH wpacnpyiesniell u
BOIIIN BB B8axoBogatesncrso IOcrmmiama. Pasimdie memay actio
Pauliana w frandatorium interdictum OHIO TOIBEO IPOHECCYALLEOE,
nocxboaift myban coeil samavefi nmpamysuth OTBETYMEA KB LOOPOBOIL-
HOMY HCIOAHCHID CBCAXE 00a3aTenscTsb. Actio in factum eeTsr HCEB
paeOpocTpanenusil It YerasoBIeEb b [BIBIO BAIMMTATS TPago Epe-
AHTOPOR: BB THXD CIVIAAX'B, KOrja TPYAHO [0Ka3aTh Hambpeddwil
00MaHD KPEEHTOPOBD €O CTOPOHEI ZOIMHUEA. Heo6X0LAMBOIE yCA0BieNB
1OBOPOTHSIXG HCKOBTL CIYRATH pacrpara umymectsa (deminutio pat-
rimonii) pormemKOMT myTemd Kagoro-imfo morommressHaro ALHcrsid
pim ynymenis, Pacrpata momxma mocrbgosarh . fraudationis causa,
7.-e. ¢b Hawbperient HamecTa ymepOs kpernropant. Taxoe mambpenie
TPERNoNaraeTcd co CTOPOAR JOMKEHER, E€CIH OHDL OTIyHRIacTh BCE
¢B0¢ mMymecTso. Tpersd HANA, KOBTPATEHTH JOAKEHER, 0TBEYAIOTH
Bh PasTHYHOMDB OOBEMB B SABHCHMOCTE OTH TOr0, ObLIA 1N w3BbeTHA
cxpeTag mhas cxbikm mam BBTH. Bb mepsowb cayuab Tperse amuo
0048aH0 BO3HATPAJUTH KpPeJHTOpOBH B8a Beb Bpermsd mocablcTBiA
cxbakg. OHO JOXEHO BO3BPATHTH MpioSpBTeHAEIS BemE MId, BB cIytab
UXP JTPATH, JIIATATH BXb CTOHMOCTH, BO3BDATHTH DIOAH H EOXOIH,
KOTOpSe HMb TOTYY6HH HIH MOLIR OHTh moxyuesn. Ho Tagad moiHad
OTBBTICTBEHEOCTh OPPAHRUABAGTCA TOJEIEHMD CDPOKOME, [0 HCTSUEHIH
KUTOPAr0 EDENETOPH MOPy1Ds TpeGoBaTh TOILEO TO, 4TO OCTAIOCE ¥
DOCTOPOHREATO TplofphTaress H3H HMYMECTBA IOMKEEER. Db TakoM®
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pasnbph actio in factum mupexvaBIgETCA B TPOTEBL HACABIHBEOBE
TPeTLATO HANA, & TAKKE @ IPOTHBD caMoro upiobphrarern, cexm emy
B¢ Onxo uspbeTHo 0 Hambpemin JoXKRHEA HamecTH ymepds KpefuTo-
paut (Dig. XLIL 8; Cod. VII, 75).

Cpenuesbrosoe mrameameroe upaso BB Boupoeh o mpash ompo-
Bep&erid JABACTBIN, coBepuIeRMBIX® IONKHAKOMEL BT YHEpOs Epefd-
TOPORD, NPEICTABLACTD IUUTH LOJHYK IPOTHBONOXOHKEOCTL PUMCKOMY
mpaBy ¢b ero astio Paunliana. Bosspamgsin BL ¢ocTaBb KOHEypoHOH
MaCCHl IIOLBEPraioch BCe MMYIGCTBO, OTYVAJEHHOE AOLKHIKOME 33
onpeabrennnE Tepioft BpeMERH Iepel’h OTKPHTIOMD HCCOCTOATEND-
HocTa—OTH 10 asell 1o 6 mbeduens, 0o craTyTams paBquBmxi) ro-
POJOBD. 3aRonb 0esh BCSKATO lCKINYGHIA Npepnolaraill Takid oray-
#sjieald HefoGpocoBLOTHREIME H IIpH3HABALDL HMXT HOABOCTBUTEALEERIMH.
Bubers ¢ 1BMb, mesaBmcEMO OTH JOTAHOBIEHHAIO CDOKR, aKTH, €O~
BepUICHHERE J0IKREKOMD ©b Bbioma mnpiopbrarers o HECOCTOATEIb-
HOCTH CBOEro KOHTPArcHTa, NpHsHaBainch BCALHCTBHTCABHNMMA IO
npoch0l EpefaTopoRD.

Beb oruymaenis, coBepmesdabd IOMKHAROMD, CEPHBIANCT OTH
KpefuTOpoBs, cugrannch HejloOpocopberEbIME co cTopods! upioGplhra-
Texell ™ wonFe:mamm NOBOPOTY BL 10AE3Y KOBRYPCHHXTD EPSJATODPODBb.
B® oramuie 01p pumcraro IpaBa, KOTOPOe BB JAHROMT nonpoch crosio
Ea gucto cyoverrnsuoll Tourd aplbeim, Bmigsmras wa nepemil niand
gayano consilium fraudis, HTarBaHCRIE CTATYTH 06pPATHINCL BD NCKIW=
YNTEXbEC 00bekTHBEOM Tourh SplEIA, c03ZaBas  3aROWOAATCILEBIA
BOPMEL o HepbficrenrTexrrocTE 1BXT  mAN  APYrAXT  WOPEAHIECKHXT
AKTOBD JOMKHNKA BT 3aBHCAMOCTH 0TDH ODPEAbICHHMXTD, YHCTO BHBUI-
HEXE JCIOBIH.

Bt mocrbayoment meropguecromts  xoxh  paspmrigs  HECTATYTA
npasa onposepxcHiA abfcTsill, CORGpIIEHANYD JOIKBNEOMD BD YIeEpOD
EPeJUTOpOBs, Ha UpPOTAKEHIH MEOrAXH BBROBB, BUJIOTH A0 Ballero
BpemMenH, mabiofaeTcd OAHO H TOXKG BGCBMa XapaKkTePHOE ABICHIE.
DoxomuTe pEEA 38KOROIATEILCTER, O GAHOH CTOPUAE!, Boxh Bliguiesms
Perennin  pHMeKaro IpaBa b ero EpaliHEMD HEANBUAYAIE3MOMD, ©b
Ipyrofl cTopoBEH, B: BHEAY Tpedopadifi cramosmBwaccca Bpec Ooxbe u
Oorbe CIOMABIME TOPrOBO-UPOMLIIIIGHHATO 000p0TA4 U BB BHTCPECAND
Goabe ycrofiumparo wpHiHYECKAro [OPSIKA, NPHAEP:KEBAXUCH BD BO-
upoch o npaBb oupoBepEeEis OPEANIECEAXD AKTOBD JOMKHHED HIH
nocTanoBrenifi sakomogavesversa I0cTHEiana, ¢b HE3EAYATCIBHBIME OT-
CTYLACHIANH OTDH KOHCTPYRIiH puyckofl actio Pauliana, niu caMuys
pbIIHTEILENMD 06pa3oNT, IOA0GHO ILTAZBIHCEOMY cpejHcBBEOBONY

———

BpaBy, BHCTABIAIA TueTo COBERTHBHES (pPASHAKL JAA 060CHOBAHIA
npaBa ONPOBCPHEH iA aKTORD AOMKRHEA, COBEPMERHBXTD B yuep6s
KpeuToposd.

By Tepuasia, 10 pelemiid pHMCKaro npasa, Bb 60115111?13.01'5% ro
CyIapcTBh W FOPOJCBD COCHOACTBOBAIA CHCTEMA onpopepEenia  abi-
cTBifi JOMKHNEA, AHAJOTHYHAL 10 CBOMMB ocoGeREOCTANT cucTeMb
cpenmenbroBoro NTAILAHCEAr0 IHpaBa. ‘ .

Ho, en pereniiefi paycraro npasa, DOI0KEHI H.amo;aaﬂmaro
npaBa [epmMaBig OTCTYLIRIE OEpeRL paucioii actio Pauliana, .,,KOTO—
pag JOAr0Ee BPOWA COXDAHAIA CRIY, MOKA gophiimia repmasckid 3a-
KOHOJATCABCTBA, MOLUNHALCH TPefOBANID oopora u cubuya npumbpy
¢pammyscraro obpasga, HE maubEgi ec mocrencEmo Bee 6oxbe m Go-
ate. Cepyauckiil KomEypcHBIE YyoTaBh BHpaboTalh CaMOCTOATCNLHY IO
caeremy onposepxenia®. (Illepuereradd, Hougypeuoe Ipaso, 6Tp. 2733
Aserpifieroe npaso 1o 16 mapra 1884 roga He COAepEaro TI0N0KEHIH,
cUeliasbi0  KACABNIEXCA ONPOBEPHCHIA KPEAATOpaMi OPAAHUECRUXD
aKTO®D AONEKAMKA, U CCHIAANOCH TO STOMY BOUPOCY Ha obmiie rpampan-
ckie 3aROHE, KOTOpPHIC NPEANCTABIAIN KPBAUTOPaMD  TOLBKO actio
Pauliana *), .

O6well ueproif, xaparreppsywomefl Beh cymeCTBYONIL BB AAKI0S
BpENA Bb 3aKOHOJATENBCTBE CHCTEMEI oupesepixkenia ghiieTsil, coBep-
JIEREHED AOIKHIBKOMD Bb ymepddh kpejgutoposs, cIbiyerh NpB3BEaTh
10, 9T OHB, ¢b OAHON CTOPOBH, AONYCKANTH pifiersie pubcroll actio
Pauliana 00 OTHONICEID Eb akrTaMb JONKHALA, COBEDHIERHBIMD 10
oomapymenis (anTHUCCKoli eT0 HecocTOATeIbHOCTH, T. 6. Bb nepions,
npefnrecTByomil NpeLpallenio matcael, u, ¢b Apyroli cTOPOHM, co-
LepEATH CHeuiasbBHA LOCTAHOBIEHIA N0 BOIPOCY 005 OIpoBepEeH1d
toft wim gpyrofi vmonsl ompepbienEoill FaTeropin WpHLBUeCKnXb CLb-
JORD TONKENEA CL TPETHEMM IHNAMH Bb TBPIOLD, crpayomifi sa [pe-
kpameHient oiatemell @ 0 00BABICHIA BECOCTOATEABHOCTY, DABHO
Kambh © BD Leplolb KOHLYPCHATO [POU3BOJCTBA, BB TCYCHIC KOTOPAro,
10 obleny NpaBHly, BECOCTOATEAbHEI JOMKBHRD AIUIACTCH Dpaba pac-
nopaAEeHia W YUpAsIeNis 6BOMMD BMYIIGCTBOMD.

TakoBn cHCTEMBl () paHNY3cKad, rYepMaHCKag, HTaIbAHCKAd K
anrno-carconcrad (Beamkobpntasis n Chuepo- Avepuranckio Coeaunen-
mue [raro).

*) B, Apcrpin BL macrosiice Bped JBICTBYCTD HOBLIT 3aR0ED (Anfech-
tungsgesetz), nocpsinienub CHENIiATBRO HPABY oupopepmenia (Anfechtungs-
recht).



Pyccroe 3akomOZAaTEILCTBO BH BOUPOCH 00D 0GHABICHIA HECOCTOS -
TEALHOCTH PasIuyaeTd TOIBKO ABA Nepiofa—J0 OTEpHITIA KOHKYDEHATO
OpOn3BOACTBA ¥ [0CAB 00LABICHIA HECOCTOATENLHOCTH, K [03TOMY, He
Ebaas paszmdis Nem1y MOMEHTONMD 00Bapymemid (akTndeckoli meco-
CTOATEJIBHOCTA H MOMGHTOMB OTEPHITIA KOBEYPCA, COBEPIIEHHO He pas-
pafora1o CHCTEMY ONPOBEPKEHIA KDPEAHTOPAMH KDHIMYECKUXT AKTOBD.
LOIXKHAKA.

Ilpu cospamin TBX® mam Ipyruxs nocramopxenifi mo BOLIPOCY ©
opaBb OUPOBEPEKEHIA KPEJHTOPAME MOPHIAYECKHID aKIOBT TONKHIERA,
BCH BaKOBOZATEABCTBA, HE WCKIOUAA 1 3aKOHojaTexsctBa IOCTRHiaHa,
Heu3OhmHO HEXOAATD M3T  EBYXTL NPOTABONONOEUHXD OLHO JpyroMy
Bagars: BO-UEPBHX'D, 3D HaYala, BLIPAmeHHAr0 BH obmeil Hopyh,
aexmamiefl B OCROBARIA Boell REAMBHAYATHCTHIECKOH CHCTEME PRMCRArO
TPakjAuCkaro mpaBa—qui suo jure utitur, nemini facit injurinm —
¢h uprMbHeHieNMb LB HeMy, UpH OLpOBEpKeMiE WpHIRIECKHND Ahii-
¢TBi npaBocnocobEaro Amma, mavaza consilium  mEm  conscientia
fraudis; BO-BTOPHXD, FM3b Hawala ocobaro BemBaro npaBa Kpeanro-
pOBL, He (OPMYIAPOBAHHATO, HO NDEHUUNIANGHO NPH3HAHUATO 32K0-
HOMD I ofmeuenobuccsofl aequitas, mpasa ma myymecrso JOIREREA,
Upe/IHasHAUCREOS  CAYRATE  o0esmevemionmd  TpeGubamifi  Kpean-
TOPOBD.

ABa BHIICHA3BANAKMA HaYala BUOKED 1POTHROMOIOMAE! IPYrE.
Ipyry BE TOMB CMHCIB, 910 BB IlepBoMT - cayual Rommmmrn mybern
coBepiierA0 GC3CHOpHOE, 0e3ycI0BEOE NHpaBo Ha CcoBepweHie BChND
N03BOAGHBHIXD 3aK0HOMD Abiersill B opaxmyeckuxs cibiorm, sa mpe-
Abrays 1O HMymeCTBEHROR MaceH, KoTopad KONKEA B'L I prm i md
CIYHATH 00e3MeYCHIeNMs HCIOIRGHIA 6r0 IOATOBHIXE 0043aTeNbCTEE, Bh
TO Bpewd, Kakb BO BTOPOME cIyyad, AomKemED, BD mpemmmm b,
3a  nmperbrawe HMyMIECTBEdHON MaceH, JOLKEHCTRYOMeH cIyKaTH
o0esmedycHieMs TPe0OBaBif KDPEINTOPOBT, HE BMBETH HUKARHXT npaBb
Ha CcOBepIIeHie J03BOACEHEIXD BaKOHOMD WOPEANYECEAX® abicrsiil
e Ba0ED. .

OraBIsBra 8aKoHOJATETR0TBA, 4 BB HEBROTOPHXE CIYYaAYD X
cyaedHad UPARTHEA, OHTATCS Takb HIH  dHAYe (GOPMYIEPOBATH
ocoboe BEMBOE UPABO KPEAMTOPOBE HA UMYMICCTRO HOMABHKA, €D
qbabio  JaTh OPHENAMATBEOS OUpABIABie CYIIECTBOBAHIL Cuelialb-
HBIX'D 3aROHONOXOEEHIN 00 OMPOBEPHEHIA KPCIATOPAMI ODPAANICCKANE
aKToBD JoIkEAKa. Tarosr T, 1166 $pamm. rpam1. yaomenia; o, 2092 1
2093 Toro ®e yaomenia; cr. 553 yer. cyx. topr. (1. XI . I[ ep. sax. sy,
1893 1.). MOTHBH KB RTAXBTHCRONY TOPTOBOMY YIAQ:KGHIIO CAAI0C OCHOBAHIE
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KD Onposepxenin IhAcTsifl, cOBEPIICEHRXT HECOCTOATONREMMD JONKEMA-
KOMB JO OTKPBITIA KOBEYDCHArO HOPOA3BOJCTBA, BEIATH BB TOMD, YTO
»AMYIIECTBO HECOCTOATEALHATO JOMKHAKA, XOTA M OCTACTC BB ero
pysaxt X0 00BgBIEHIA HCCOCTOATENLHOCTA, OFHARO IIEDECTAeTH, BB
cany (akta nperpamesid nrateweil, 6LITL BB ero ¢ROGOIEOMB pac-
uopameria® (Masi, Del fallimento e deila bancarotta, I, ctp. 359) *).
K. Maxemess, msxarags Bb cBoeMB ,MerTopmvyeckoMT oueprb KOH-
KypcBaro mpomecca“ (1871 r.) chrepo-aveputanckie BakOHEL 0 KOH-
rypeb ® xacasgch nompoca o mpash onpomepmenia EpeEmTOpaMu IopH-
ARYeckUXh oxbioks JNOMKHEKR B TPETEMME JMIAMH, TOBODHTEL 0
CEPHTOM® OpaBb KpeIHTOPOBS HA CTOEMOCTh BMYINECTBA BB
xosaficred  mommumka, coorsBrersywmyn whrrocrH, bebpemEof fox-
WHEEY, 10 QOPMAIbHOMB IPaBE co6CTBEHHOCTH JOIKHEARA
Ha cBoe xo3giicTso (mo Tepmmmoxorim mpod. K. Maammesa). Nosops o
mauanb cessio bomorum BB npuvbmemim ®v chsepo-amepmramcrmyT
sakoHaMs o xomkypeh, K. Marsmess sasbuaers, uro Gpems KpejnTa
JeKATD He Ha amnb, a Ha maymectseHHofl moust xosaficTea: ,foXE-
Hukh umbeTs npaBo BHOHTH M3D Xo3aficrReHHOR ofephl, H TOrfa
OTKPEBAGTCE HPONECCDh IPEeBpamMenis TOXTOBEHXD NPaBb
Ha nbEREOCTH HMYJIOIE6CTBA RE HENOCPENCTBEHHEHNI
BEOMHB S NIPABA HAHTO EMYWECTBO, AMIHOCTDKE JOLKHARA,
JCTYOMBIIATO HMYIIECTBO LPEIATODaMb, LOAYIAETH ocsobomienie n
BO3MOKHOOTH OCHOBATH CBOHMTD TPYAOMDL HOBoe Xo3aficTeo. (K. Mauxs-
mesb, ,leropmueckif o4epEs KoEKypeEaro ppomecca“, 1871 T,
crp. 289). Takmmn 06pasoMT EKOEEYPCHOE 3aKOH0JATENBCTBO, OCHOBAH-
Hoe Ha Hadarh cessio honorum (b UPOTEBOMOINEKHOCTE HAUALy
missio in bona), npefcTapAsers Ramborbe APy U HeJBYCMHICICHEYH
mmocTpani Kb yuerin o06n ocofom® BemEOMB Dpasl KpeamToposh
H3 HMYIIECTB0 MOMKHMRA BB Npomecch KOREPETHATO 0CYMEcTBIEHIA
8TOT0D 0c06aro BCUIHATO IIPaBa.

Broxn} ecrectsenso, uTO mOCTAHOBIERiZ OTABABHHEXT 3aKOHO-
ZATeasCTBD 00h 0c00oNTD BeDIHOMB IPaBh KpeguTOpOBT HA AMYIIECTBO
TonkEHUEa, BEJYNIA cBOe mpomeXoxierie orp Corpus juris eivilis
IOctnmiana (mperoperoe sakomogaredectBo 6% interdictum [rauda-
torium ® actio in factum) me mvBoOTH camm no cefb HeMOCPEACTBEH-
HAarc NpPAKTHYECKaro 3HAYeHiA ® BRpaKALOTE c000ff TOABEO OMpexh-

‘ IeHHYH 3aKOHOJATENBHYI0 TeBIeRNil, omperbieHHoe 0pPaBOBOS Ha-

9an0, KOTOpoe HaxoNeTh IpEMBEeBie BL CHelialLHHX'B MOCTAHOBIE-

_— .

*)Su. Mlepmenernss. Komrkyperoe npaso. 1898 1.
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HifiX® KOHKYypCHHXD BaKOHOBD O npash omposepmenix AbEcTBiM, co-
BEpIIEHHHXD JONKHEKOMD BB yumepss KpeiHTOPOBD, B BHISHBALTCH
KD RASHE TPeGOBaBiAME IPAJHIECKATO NOpALRA M o6Iuys HPH3HA-
Hiews mjed COTiaibBEOH OIpaBeiBOCTH (aequitas).

KomKypeHOe BaKOHONATENBCTRO, KAKD ocobufi BEAD COLiaxbHALO
38EOHOJATEIRCTBA, [pPH KOHCTPYENiW Mpasa OTpOBEPKeHid RpEAHATO~
paMg PDPHAMYCCKAXH AKTOBDH AOMKHUER, OCHOBLIBAETCA HA TOMD WU
ApYroMh H3b ABYXD IOPHANYECKHXD (3aKOHHHXB) IIPEAUCIOKERiH.
ViMergo, ONpuBepmeHie WPAAUIECRAXH AKTOBD AONRHUKA, COBEPINEH-
HEIXD BB IepiOfh MEmIy OOHApYHEHIeMD gakrTAueckol HECOCTOATEXb-
moers (mperpamenie miaTexef) OTKPHTiEMD KOHKYPCHAT0 IPOM3-
BOJCTBA, OCHOBHIBAGTCA HA npexmonaraenofi Hego6pocosberaoCTH (prac-
sumptio juris) co CTOPOHBI NONEHUEA M TPETHATO JMa: Kb CHIY
cuemialbHAro OCTABOBISHIA 33K0HA, Beh cABAKH, COBEDUICHHKA JOIE-
BEEOMD B 9T0TH LOno3puTeibHsil mepiogs  (femps suspecte), cum-
Ta0Ted  HeN00pOCOBBCTHEME, 2 exbA0BATEIRHO H mexbiicTBRTENbHING,
10 Thxb TWOPb, NOKA OpOTABHGE He OyNETH NOKA3AHO BamETEPECOBAH-
Hofi cTOpoHOH, T. €. JOMKHAEOMD # TPETHIMD JANOMD.

Yro e Kacaercd AbiicTsill, cOBCPIUEHHBIXD AOIKHHLOMD nocah
OTEPHITiA KOHEYPCHAr0 OPOM3BOACTBA, TO, BB BULY aumeHis JOIEEAKA
IpaBa PACOOPLKEHIA I yupaBieHIA ero HMyMECTBOMD, Bb CHAY TAKKO
cHemialbHaro MOCTAHOBIGHIN 8aKOHA, oupoBepmenie Taruxb ABHcTBIE
JOTHEEEA OCHOBEIBAETCA BA IPEANOTOKEHIE O gesycxoBROf HE00DO~
¢OBBCTHOGTH €0 CTOPOEE JOJKHNEA H TPOTHArO IROA (praesumptio juris
et de jure), Bb CHIy LaKoBOH mpesymMumis cAbIEA KOIMHAER OB TPETh-
AMHE INU@MHE, B JaHEOMT ciydab, mpHsaawrca abcoIoTEO HexBACTBHE-
TeIbHEIMA AAM HAYTORERMA. Bb nepBoMs exyuak, 1. e. Ipa OUpOBepEKEHIH
xbicrnifl, coBepIIOHHEIXD JOTRAAROMD BD N0J03PATeABHbIE HePiofs, FoI-
WEAKE M TpeThe JHIQ MOryTH JOKA3HBATE OTCYTCTBI® CO3HAHRIA
IprnumEseMaro EKpexuTopaMs® BPOAR perbacTeie  He-
3HAHiA 0 HACTYMIGHIH, Bb MOMEATH COBEPUIEHLA omnposepraemoi exbaia,
darTuueckofl HECOCTOATEIHLHOCTA IOMKEMAKA, mampEMbpL, TpH KAROMB-
uf0 BHE3ATHOMD Hecyacrim (casus)—HaBojHCHiH, mowaph m T. m,—
KOrJa 9T0 HEecuacTie UpOHsONINo, MOIGEKAMSD, BB OTCYTCTBIE EOMRERKA,
BrarbIpUA HMYMECTBA, KOTOPsiE, He 3Had 0 rufern UYacTH GROErO
pMymecTsa, no THMB Him ApyraMb cABARAME CbH TDETHAWH JIHNAME,
OTYYAAETD OCTAIHEOe HMYIECTBO, IPCIHABHATCHEOS CIYRATH obesie-
geHieMT JOLTOBHXH TpesoBaHifl kpejaroposs, Ko JOIKHEEDL B TPOTHE
A0 3EANM O HACTYIIERiEm (arTHieckodi HECOCTOATEIBEOCTH I Thus
ge Memke BeTymEIm BH  ofbaky, TO Tarasg cybika npE3HaETCA HE-

nrbitersarensaoff BB BHAY OTHOCHTEILHOH me106pocoBbeTHOCTE CTOPOHE,
T. €. Bb BHAY CO3HAHiA JOLKHEKOMD H TPEThEMD JIWIOMD HAHOCHAMAr0
Kpexaropams Bpefa (consilium mxm conscientia fraudis B ThemoM®
cMsicn’): TMpaBo ONpOBEPKEHIA BB KOEKYPCEOMB TpOuScch cymecTByers
Npex® BCero Bh WHTEPECAXD KPEJHTOPOBL, BH STOMT U COCTOATSH
raison d’é{re camoro KOHKYPCHArQ OpaBa.

Onpopepmerie ibHCTBIfl jorksgka 1Mo HavazaMmb 00maro rpax-
IBHCKATO 3AROHOIATEABCTRY, HMEHHO BB THXD CIyyasx®, KOTAR He
ubers mbera cregemie (concursus) EBCKOIBEAXD EPEIATOPOBH, He-
00X0IMMO® LIS OTEDHTIA LOHKYpCHAD0 IDOH3BOLCIBA, T. €. BHEBKOH-
KypCHOE [paB0 ONPOBEpHEHId, UPHHEUMAGTH KApTRHY, HIaMeTparbHO
IPOTHBOTOXOKHYIO TOH, KoTopas Habiojaeres 1ipin KOHEYPCHOMT TO-
pankh ompomepkenia nhficTsil JOmKHEEA, COBEPIICEHBIX® BB ymepis
EpefuTopoBb. 10 OTHOMERI® KO BCLMD OPHIMYCCKAMD artaMb AOLEK-
HUEA, KOTOpHE HE CONPOBOMIALTCA HaHEeCceHieM® Bpeja KpeiuTopaM®
(eventus damni) @ BB KOTOPEIXH, cabrosarenbro, OTCYTCTBYETD rpak-
naHeEifl 06Mamb, mpaMoe HawhpeHis DpATMEETH yoIepOD KPelaTopaMbh,
whers whero opuIEYEcEoe Mpejunoxoxemie o GesyerosHoE 10Gpoco-
BhCTHOCTH HOMKHEES H TpeTsaro mmma (praesumptio juris et de jure)
Taroro poia cEbIkM JOLKAEKA Ch TPETHAMH JIANAME [PH3HAOTCL
6esycropro ybficreurersEamu. Jarke, Tard Kawe, cormacko pambe
JCTAHOBIEBHATO HAMM NpMHNANA, 00mee TPaMIIHCKCE 3aROBOAATEIE-
¢TBO, B NPOTABOTONOKHOCTH KOHEYPCHOMY, CYDIECTBYSTD BT HHTEpS-
cax® JOIKEHKA, KAKD 1IPaBOCHOCOOHAr0 IHOA, KOTOPOE MORETh COBEP-
waTh Beb N03BOIGBEHS BaKOHOMD Jopuimueckia whhcrsig (qui suojure.
whitur nemini facit injuriam), To onus probandi megobpocoshermocTa
IOIKHEKA ¥ TPEThAr0 INNa BB THXD crygasxnp, Rorxa mmberca ma
TUno HaHeceBie BpefA KpeJHTOpan®, a, cxbjoBaTeibHo, I BO3MOMHOCTD
rpaxjagckaro ofMasa, UpaMoro HamBpedia co CTODOHH KOHTpPAreH-
TORE NpUIMEATH yuepds spepmropawd (fraus creditorum, consilium
fraudis, conscientia fraudis), Boszaraered BeenBao Ha KpeluTOpOBH:
IpH TAKEXDH CABIEAX® NONKRAGA Cb TPETBUMA JUTAMH CO3XAETCA HPH-
JHYeckoe IPeAIoAOxKeHie 06D OTBOCHTEAREOR J0OpOCOBBCTHOCTA ROHTP-
arentopd (pracsumptio juris) m Takia cpbakm mpmsHamTes grhicTBu-
TeIBEEME IO THX® TOpBH, MOKAa 3amHETepecOBAHHOH CTOPOHOH, T. €. kpe-
amTOpaMu, He Oyierb J0LasaHa Hefo0pocoBbCTHOCTE €O CTOPOHBI JONK-
Huxa B TpeThAro 1mma (consilium mm conscientia fraudis BB o6~
MAEPEOMD CcMECTE).

BB 10 BpeMs, Eakbh KOHKYPCHHA IOPATORD OUpoBepReHis pbi-
crpiff TOMAHEZKA HeusOBEHO UpEINOIAraeTs CYMICCTBOBaHIe CcOeMialbe

*



BEXH TIOCTAHOBIECHIE 3aK0Ha 065 OTBBICTBEHHOCTH JOIUKHAKA I TPETBATO
amma, o AbficremTemsmocTn mmd mepxbicrTByTeAbHOCTE ThXB HIA APy~
I'EX's aKTOBD JOMKHEEA, 00Mee rpamIaHCcKOc 3aK0HOJATENbCTBO MOKETDH
U He COJep®alhb HOKAKAXH NOCTAHOBICHIH 1O STOMY Boupocy. ICom-
KyDPCHO® SaKOHOJATENBCTBO, N0 OTHOMEHiH Kb OOMErpakiascKOMY,
JIOIKHO DA3CMATPHBATECH Kakb CUENialbmoe ¥ Kb Hemy Broxsh mpa-
whEEMO NpaBEIO: quae non sunt in actis non sunt in mundo.

Bo pbrbh ompopepmenis ciBrors JONEEUEa OB TPETHEMA IAIAMH,
06IErpamaHCROe 33E0HOJATEIBCTBO BE COCTOAHIM DYKOBOJCTBOBATHCH
oGIIEME HOPMAMH TPaXJAHCKAro NpaBa, KAKOBO, Haupumkph, MOXOMKE-
mie o megbiicrBETeABHGCTH BCBXB BoOOME CIBIOKD, HAIPABICHHHXD
Eh OPOTHBO3AaKOHEOH Ihim (8L JAHHOMD cIydab—yMHULIeHHOS HaHE-
cemie Bpeja kpejuTopamt). Henpsa me mpusmars, 910 BH IpakTHtue-
CKOMB OTHONERIM KOEKYPCHBE NOPSIIOKD ONpOBepkemia mmbers 3a
co60# TPOMAJEMA IpEEMYIiecTBa, I IOTOMY HKeIaTersHO, UTOOH U 06-
e TpaxiaHCEle 3ak0HH COJEPHEAIH crenialbHEA HOCTAHOBIEHIA 0O
BOupocy o upawh oupopepkenis. Bmpouewms, phus o pacupocTpaEeHin
Havyarh KOHKYPCHAI0 Opomecca Ha Beh Ge3® HCKIMUEHIM cxyiam ompo-
pepkenis rbficTsifl jommEmKa, HAUpABIEERHXH B ymepeh KpeiuTo-
POBB, T, €. 00h YCTPaEeEiH Ha DpakTMRb pasimvid Memay KOHKYpC-
HEHMD ¥ BHEBROHKYPCHHMB mOpaixaMi onpoBepienis, GyIeTd BECTHCH
Hawy Boepeid. Bpb wacrHOCTE, 4r0 Kacaercd OJIHOCTOPOHBEXD aKTOBD
JONKBNEA, KAKOBH-—OTEa3b 0Th npioGpbrenis, orpeuesie orp mHacabl-
oTBa, YCTYHKa IpaBa, Ge3BosMesfHoe IpHHATIe Ha celd 0043aTeNboTBA
nin Ge3sosMesfroe ofpeMeHeHie cBOoero EMyumlecrsa # T. X.,— IO Bo-
mpoey 00F OnpOBepHeHiH MOLOGHBIXD aKTOBE JAOMKBHEL CYIIECTBOBATH

cHeTiaZbHEHA IOCTAHOBIGHIA, Kakb BTG 3AK0HAXD 0 KOHKYpeh, Takb X

BD O0MUXD IPABIAHCKAXD 3aK0HAXD, KaKh 9T0 BH AbicTBRTEIHLHOCTH
I HabM0JaercA: 3aKOHOJATENb CO3TACTD praesumptio juris o EepEoGpo-
coBBOTHOCTH JNOIXHUEA RB STAXH CAYY4siXD BB CHAY TOLO [IPOCTOTO
co06pakenia, UTO AIA JONKHAKA TPEACTABIAETCA BECPABEGHEO Ooxbe
JOCTHRUMOR BOSMOEHOCTH JOK&3aTh OTCYTCTBi6 COSHaHIA NPHIAHAEMArc
Bpefia (conscientia fraudis BB ThepoMb cMuerd HAM YCXOBHO HOHE-
Maemoe HaMBpeHie UPHUAHUTH Jmepdb KPEIHTOPAME), Takh Kakb JId
pToff IhaM XOCTATOTHO OfHOE CCBLIRH, OFHOTO YRasamig Ha caydalimbiff
¢akTs (casus), T. e. Ha Kakoe JEGO BHe3aNHOs colBITie — DOEKApPD,
HaBonagﬂie 4 T. O. (CM. BHIE), Bh TO BpeMd, Kakb INpH CYyme-
¢TBOBaHIE  praesumptio juris o  goOpocopberHOCTA  JONKHHAKR,
EPeJRTOPH JOIKHEH J0KasHBAaTh Ge3ycroBEOe Hambpemie co CTOpOHH
JONEHEEA HAHECTH HMB Bpelb ceomMum pbifcTBigmm (conscientia fraudis

e
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B5 OGIIMPHOMD cMBICAD), UTO Ha npakTaEl sBideTcs 8% Bricmefl cTe-
[CHY BATPYAHETONLHEIND, COLE HG HOBO3MOMHALIMD. Tpn wmonuadia
3aK0HA, T. €. IPH OTCYTCTBIM OCHOUIaNbHHXD mocTanoBienifi BE 3aK0OHE
0 JAHHOMY BOUPOCY, BB CYAeGBOH UpAETRES, WO prigniens ratio
juris, cosgaerca praesumptio juris o re1o6pocopbeTaOCTH HOTOBHKXS
AbHeTBifl TomxmAKa, HANPABICHHEISH BO BPELD rpexaropams: Abi-
¢TBig 8TE MO IpochOB EpeAATOPOBT HPHSBANTCH HHITOREEIME, T. €.
e uMBoNIuMA OPHIAYECKAXD nocrhersifi, OupoBepmeHie HEBBITOK-
HHXD CJBIOKD JONEHHRA b TPETHEMH IHIAMA, KaK®, Eampambps,
gaenH DO upeswbpEO GOIbIIie NPOMEHTE!, MPOAAKA TOBAPA 32 CAAHI-
KOMD HESKYM IbHY, CoBepmaercd N0 OOMUMB, BHIIE H3X0REHENMD,
HayalaMb.

Bp pesyasraTh 1pom3sefeBBEAr0 HaMu OPUIAYECKAr0 AHALE3A
npaBa ONpOBEPHeHid phiieTBill, cOBEpMIGHHBXD KOIKEAKOMD BD ymepos
CBOUXD KPOIHTOPOBD, My HMbeMD BroaE$ onpexbiendgoe B TOYHOE
moEaTie o cIBIyOMEXD TETHPEXH EaTeropiix’d exbroks: 1) opbikaxs
JbfieTBATEIBHEXD, 2) cAbIkaXD OTHOCATEIBHO IEACTBHTEIBREXD, 3) cxbr-
KAXD OTHOCHTENSHO HeJbAcTBATEILHEIXD E 4) cxbiraxs BeLBACTBATERb-
HHXP (HUUTOKEHXD). Ipaso onpoBepieria pacHpocTpamAeTCed, KAk
970 BHIHO M35 BHMIEW3IOKEBHAr0, TOIBKO HI crbixa OTHO-.
cmTerbHo NhficrpaTescERld B OTHOCHTEXBHO o BACTBRTENb-
¢HH#, [PHYCMD BH ICDPBOAMD caygah, cyOnexrTaMy Ipasa ONPOBEDKEHIH
KAKD TAKOBOTO, sABIATCA KDPOAETOPH WAL EDGIUTOPE (praesumptio
juris Bb 10IB3Y AONKHAKA H TPETHATO IuIa), BO BLOPOMD Xe cryuakb
cy0BeKTaMi IpaBa OUpPOBEPHeHid BHCTYIANTD, mutatis mutandis,
TONKHEAED H TpeThe JIBU0 (pracsumptio juris BB HOAB3Y KpeLuTo-
pos). Ilpm cabakax® OTHOCHTCIBHO nhAcTBATEIBHNXD, KOTAA  MBL
pxbers mazHuo mpesyynio (praesumptio juris) BB MOIB3Y AONKHEKZ,
B TpeThAro INna, HCED 0 npu3uanin BerbicTBETEAPHOR nanmof crbagm
ecrh 1mummil mexd (achio in persomam), TaKh Eare BB 0CHOBaHIE 9TOTO
HeEa EaajeTea sIof yMBIoeAD NONMHARA B €r0 KOHTPArCHTa (consilium
fraudis). Bo BTOpOMD cryaab, T. e. mpE crbreax® OTHOCHTENbHO He-
ABACTBETONEHEXD, KOTJa ME HMbeMD HAIHIO 1 pe3yMOnin (praesumptio
juris) BB MONB3Y KPEIUTOPOBB, HCED O IpR3HAHIE perhicreatennnol
Tepenadn JOIKEHEOME CBOErO HMYMECTEA TpPeTHEMY AHIY # O BO3BPaA-
mesix ero Bb HO0Ib3y KPeRuTOpOBbL, T. €. BD KOHEYDCEYI Macey,
Oypers, 0e3b BCAKATO connbaid, gekomt BemEHMB (actio in rem).
TagnMb 06PasoMb, NCTOPEYECKIE 6HOPE O xapakreph actio Pauliana
paspbmaeTcd BechMa YAOBIETBOPETEIBHO OF Touxy 3pbEIA TpOTABO-
DOXIOMEHIS WHIEBAIyaIbHATO HHTEpEca JOIKHHEA (zacTHEE BETEPECT)
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B 0c00aro BEMHAr0 NpaBa KPELHTOPOBT H4 er0 EMYyecTso (My6xauamf
HHTEPECT),

BrbromkypcEoe TnpaBO OOpOBepEeHid JOWKHO NOTEPATH CBOi
raison d’8tre mocrb TOro, Rakb NOCTAHOBIEHis# KOHKYPOHHXE 34KO0HOBD
0 Qaxrmieckofl u Qopmarbrofl HecocTodTensHOCTE OYAyTH pacupocTpa-
HOHB! Ha CIYYAH HHJIUBEIYANbHATO OnpoBepkesis AbECIBIf jommmmra—
00 HEUNIATEBL W BB HHTepecax’hb fame W eIMHCTBEHHAT0 KPeIaTopa,
32 KOTOPHIME, KOBEYHO, Bb IPEENALS HEBOSMOMKHO, HECO PABEATHBO O 5110-0 5L
OTpENATh 0c000f BEIIEOE IPaBO Ha HMYUIECTBO JoMEHARA. Hpelutops
nyhers HecoMHBHEOE HPaBo HACTAEBATH Hepelh NONEHEKOMD HA YI0-
BIGTRODeHIH. Bb 8TOMB GOCTOHTE €r0 HMYIMCCTBEHEHH HHTEDPECH.
Ilpago Epeimropa 6pm0 O BB JAaHHOMD c1ydal SBYROMD NYCTHM®,
ecam 05l He OHIO 3aMEMeEH0 3akoHOMB. LIphm rociofcTBB BB TOProso-
NpOMBINIIeHAOH IBATEIBHOCTH Hauala ,KOMMEpUeckofl TaitHE®, o cy-
mecTsy Tpamayamel mepbiro ¢t consilium frandis creditorum, razana
Bb JNOCTaTOYHOH cTemeEM apXaHieckaro M aHTACONiakbHAr0, OORIYHEIS
CpejcTBa SAMETH SBIANTCA uacTo HejocTaTouHHME. Ilpegnamunemie
HCKa 00 0043aTelbeTBY MomeTH AMETs MbeTo TOIBKO O HeTeYeHIA cpoka
0643aTe15CTBa, HO N0 HCTEYEHis CPOKA MOMETH HACTYIATH QaKTAYCCKAL
HECOCTOATSABHOCTh NOMKHHER, KOTOPHE 3a KOPOTKOE BpeMa BB CO-
CTOSHIA COBOPMIATh OE3KOHEUHOE KOIHUEeCTBO CHBIOKD €Bb TPeThEMZ
JIAIAME BO BpeJt CBOEMY KpeIATOPY, LOND UDHEPHTIEMB ,KOMMEp-
4ecKod Taipm“. EAMHOXMYEEIA KpegaToph BEL CPaBHEHIA Cb KOH-
EYpCHEME EDOIUTODaMEZ COBEpIIEHEO HeoUpaBeLIHBO craBprea 3siBeh
3aK0HOMT BB OUCHH HEBHTOAECE IOIOKEHIe, TAKh Kak® Ha HEMB OLHOMB
IeRUTH onus probandi megobpocopberrocTn cIBIOKD JOAXEMEA, BB TO
BpeMs, Kakb OPH KOHKJPCHOMT® WOPAJKE ompoBepxemid, Hepo6poco-
BhorHOCTH ThicTBiff JOIEHMRA, COBEDPMEHRHXs BL ymeEpds EPeguTo-
POBB, OPEALOSAracTcd CaMHMFE 3aKOHOMD M JOKa3aTelbeTBO  I00poco-
BberHOCTE, T. €. OTCYTCTBiA CO3HAHIA HAROCAMATQ Bpela, HEPEHOCHTCH
BCOIBI0 Ha JAOWLKHEKZ W ero KoHTpareHra. JVICKD O INpH3HAHIM He-
IBRCTBATEILERIMS 0PAXATIECKAT0 AKTa OKAAKA, KAK'D IPH KOHEYPCHOMD,
Takh W IpH BHBKOHEYpeHOMT Nopazrh oDpoBepkeHif, muBerds 0JHO
To e OCMeNpUSHAHHEOS WPHLATUECKOS OCHOBAHIG, HMEHHO HaHeCceHie
KPEAHTOPY HIH KEpeJHuTopaM® HMymecTBeHHEarc Bpega (eventus damni).
Br Bmlly Beero uaroxepHare, HBTH, DOSTOMY, HEEAKOLO AOCTATOUHATO
IOBOR& JUIMATH OTABIBEATO Epenﬁ'ropa NPeEMYIECTBS KOHKYDOHATO
IPOA3BOJICTBA, KaK'® COLialpHATO CpeJCTBA BAMWTH HPOTEBD Hejpobpo-
copbeTERXD phitcrsift jommkEmka.

Bee KOHKYPCHOC 3aKOHOJATEALCTBO, KAKDh B RHCTATYTH aJMHHEA-
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crpamin mo AbraMs TOProOBLIMB, BH ravectsh upenynpe@genmou}%%
conjarsHaro cpoficrsa, 0O cpoeft ocroBEOf mIed, mf KOpHDB mogphBa

13 magaza, Ha KOTOPHIXD BHAIJTCS FOCHOJCTBYIOIUL OHETEM B rpagmaa-
¢KAr0 IpaBa, I MOUYTH OKTh HEBEITONHBINHE TOIBLO JAXA  HEL006poco-
BECTEHXD IOTKEEEOED. JLOHKYPCHOS MpaBa, KOHCTPy2POBABHOE 110
cmereM’, mpejaaraeMofi Hawm, JOIEHO COLEPRATH BD ce6is‘nzm6onbmee
KOXMULCTBO SICMEHTOBL TOFO IpaBa popbiimest opmarim, EOTOPCS
Aners Ha cubEy CTAPHMB, AHTHCOUIATbHEND $opMarD YACTHO-IPaBO-

BEXD OTHOmEHifi B MpUONEAET® HAch KB TOCHOACTRY comiaxpEoi

cOpaReIuBoOTH BB cepd HMymEcTBeHHHYD AHTEpecoBd om’l:;m,ﬁmxm
anws @ Beero obmecTBa. OCHOBHAIME TefiTB-MOTHBOMD comanwarz
3aK0HOJATEIRCTEA ROOCIIG H, RD YaCTHOOTH, 3aK0H0ATEIRCTBA O IPaB
OIpOBEpEeHiA KPOIATOPAME 0PUAIICCRAXD aRTOBD JOLKHMED, ciy%g;.‘w;
WOI0KeHIe, YTO MHTOPECH ofiecTBa, Kakb whaaro, UPBBM'EGTE_
[epejis HETepECANE OTABIPHArO IUNA, KakD ngern. AEAABETY2 "
YeCKig CHOTEMB IpakJAHCKarc UpaBa PYEOBOJCTBYIOTCS NDABAIOND:
fiat justitia, pereat mundus. CounianpmEOe 3axoaonaTeﬂbcTno, 3321;11110?
AETEpEcHl BoEro 00OiecTBa NPOTHBD 9roACTATECEUXD ?FI;'M?Q- o
nbaeHAT0 JEUE, JOKKHO BHCTABUTh CBOEMD nesmzons: fiat justtia,
pereat fraus. i -
pe Ilo mpenraraeMofi HawH cpeTeMb OOpOBEPREHIA A'Iaﬁcham%norﬂ,z——
HEEA, OCHOBaHHOI Ba IpOTEBOTOX0HEHIN HEJEBUY aUA3ME mt;q)
EIaBCKOME npaph Haualy cOMianpHOM cnpaaemnsoc/m (acq HT,ei
pEAUe TOBOPA — Ha [POTHBOTOXOKERIH YACTHATO 7 nyommfu‘o it -
peca, orBbICTBEEHOCTD TPETHArO IAL3, KOHTparenta JLOJI?%CHHR&,I 0[3) )
rbagercs B 3aBHCHMOCTH OTb rbresia Bebxh C,H"BJIO.KL .Ha,' IeTt ge
Kareropia, T. e. CABIKR rhficTBATEABHBIA (praesumptlo juris e %ﬁ_‘
jure o pobpocopberaOCTH KOHTPATGRTOBE), CIBIRH OTHOCHTEXbAD L )
eTBATEIREEA (praesumptio juris o n06poeoBbeTHOCTH IFOHT;pa}‘GHTOB’B ,
oIBIEE OTHOCHTEIHHO HepbicTBATEIbHLIA (praesum})txo juris o0 H;;
f06posopberroCTR KOBTparentons) H CLBIRA Heﬂ'hncrfimezm?a B !
ERUTOMEEA (praesumptio juris et de jure 0 He;xoopocm;_ CI‘HOCT“
KOHTparesToBt). ONpOBEPHUMBINE  ABIAOTCH TOXBRO cnﬁnm-om&cn
TenpH0 IBficTBMTENEEBIA ® OTHOCHTEIRHO gepbiicTBATONBHEA. pi
OTHOCATeNBHO [hilcTBATEXBHEIXE CIBIKAXD TPeThe .JIEII,O, B c.rryq:;
NOKa3aHHOK HAJEYEQCTH CB 60 CTOPOHB conscientia f'randls, oTBb-
waeTh He TOIpKO Bb Ipeibraxs HE3aKOBHAr0 oboramenia (quatenus
locupletior factus est), HO HECETD orehreTBeHEOCTD Uepelb hpemaéo-.
paMil Tak®e 3a NPATAHCHHLE He3aROEHHMD, HEf06poconbeTEBING JbA
HieMB Bpelb B JOKTEH.
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Ilpr cpbaxaxs OTHOCHTCALHO HeXbHcTBRTCALHMYT, TPeThe IuIO
OTBBY2eTS ToIBKO B npeabiaxs mammuamarg oboramesis, ro mpu To-
Ka3aHHOND HE3HAHIM 10 3AKOHHHNE IpauaBamM® (casus) o nppummeniy
ero xbicrsisyn  Bpega KpeadaTopaMs, He JOMKEHD mecTn HHEEaROf
MM YIECTReHHOR OTBETCTReHmOCTH: OTCYTCTBiC CO3HAHIA NMpmummTeMaro
LPEAHTODAND BDCIA BHISLIBAGTCH BT AAHEOWE oxydad mpocrodt cayuaii-
HocTs0.  IlpaBornpeesmary TPEILATO auma oTBEYAOTE 1o ThuT x0
Ha9axays, 970 W TPerse 1amo; 0pa cpbrkaxs oreocmTensEo ybiicTRi-
TeIBHEIXD, TIPA JOKA3aHHOM KpeAMTOpAMH HAIMYHOCTH TpamIamCcKaro
00yaga, oRE Becyrn OTBETCTBeRHOCTS Kakn BB upexkraxts  Hesaxom-
Haro oforamesia, tach g ag UPHYMHCHHLIC BDBD M YOMTLI, npg
cibIRax® o1HOCHTEARRO Beybiicrantensrprxs, LPaBONpeeM BHEA TPETHATO
I802 0rBEUAKTL ToMbKo BE upeabraxs mesaxommaro oboramenis,

Bosppamascs g1 PaseMoTplEERME namp TeOpiAMD 0 Ipash wpe-
AATOPOBT  ompoBeprath cabaka ROIRHAKA, He0GX0mMO, IOBHANMOMY,
COrIachThCE ¢b MEBHEICMT 1ipod. IMlepumenesnua, »9T0 OXEOI0 OCHO-
Bagid Jan pebxs CIY9aGB® ONpOBEpPEKEHIA HafiTh HeIp3a“., W 8y
CaMoM® nbad, geruiraag m quasi - zerurTias Teopia lpaBa ompoBep-
HCHIA, npuMBELA N0 amaorip e lopazkoMt  BRBKOHKYpeHaro 0lIpo-
Bep&enia nbficreif IORERAEA Havaxo consilium fraudis g% CIyYaAME
KUBEYPCHAr0 0npoBep#enis, 1. e. CIydasMb onpoBepsenia cxbiorp
OTHOCHTCABHO HBJﬂSﬁGTBHTGJILHHX’B, I BRCTABIAL prassumptio juris o
RoGpocorberrocTr formmmga g TPEThATO IMOA BB KadecTB cgamaro m
001aro ocHoBamia ama mehyg CIY94EBE ONDOBEPREHis, BUAZaloTh BY
Hepasphiramoe Opormsopbuie camm ¢35 cofofi: praesumptio juris o
RoopocosberEOCTH TOMEHERA HE BB COCTOAHIE 00%sicHATH CIyYad ompo-
Bep®eHid m camoe CYHICCTBOBARIE KATEropin OTHOCHTEIbHO HepbiicTaa-
TOIDEBIXG  CABIOKL, ~. o. 1hxp CABIOKD pommEEERR oD TPEeTbUME
JANAMH, OTHOCHTEAbEO ROTOPBIXD HepBOHAYAILHQ CYINECTBYeTH prae-
sumptio juris o UX's HepoOpocosberroetn. Jerarpmag TeOpia arH Teopig
HCKIOYATeIbBOR 0Xpams HHTEPECOBT EPeJUTOpOBS, KOTOPAd 00haCHICTE
Beh cayuan Ouposepmeria rhiicrsii goxmamra 0043aTeALCTBOMD, RO3-
HURQOIIAMS MEEIY TPeThun JATOMD H KPeyHTOpaMa BE CHIY CaMoro
3aK0Ha (obligatio ex lege), u no T0BOLYy Eoropolt JumnMamowms 6nro
BHCKA3aHO sEbAle, UT0 MMemmo rojf TeOpid IpHHANIEKATS OyIymee,
1o moemy wmadmin, cronts ma UPaBHILEOMS NyTE, HO He pasBuBaeTE
CBOBX': OCHOBEWX'S IoJcmeRil 10 mxp I0THIECKAr0 KOHOA B HOITOMY
TOXE HE BHACHAETT UpERNBIIATBEYI0 CTOpORY BOIlpoca, He JaBadg BGH
PYER AB2Texant mpaktugeckof IOpHCHpYReRNiM PyKOBOASMATO Havara,

X0TOpoe Mormo 6il BRBecTH myg H3b Heonpexbiemmare g Hephima-

s e i T
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Telbnaro cocrosria upn pasphuesin nebXs Gess menrouenis CIyY2E8BE
omposepxeria nbHerif gomxmnra,

Teopia menosmmreanrofi cmier cyledmaro phuwenis, pascuarpmsaio-
miag actio Pauliana karm Bemomorarexsmoe CPeICTBO NpH UpPHBSJeHIiH
Bb HCOOXEHiC cyleOmaro phuiemis, suwpocia ma repyasckofl mourf:
81 l'epyania koukypowwi mpoueces Pas’BUICAd HEUOCPeJCTBOHEO H3D
CYIeOHOH mpakThim, AMCHHO H3D IIpOM8BOJCTRA BIRCKAHIE @0 cyuel-
HBIMD DPBIIERIAMD, 4TO He MOLXO CHIBEO He OTPa3uThcA Ha BO33ph--
HIAXD TEPMABCEALH OPECTORL 10 BOMPOCY 0 10PEIAYECKOMT OCHOBAaHIA
lipasa ouposepxemia AbHcrsifl goammmEa b, Baberh cop Thyt, Ha
LEATEIBHOCTH T'epMAHCKEXD Cyxosb., Bb atoMb capicab medesmones-
HEIM'D LIPEACTABIACTCA O3HAKOMITHCH ¢ UPAKTAKOH GHEBIIATO pye-
CEaro o6epb-TpE6YHEATA B TepMAHCKArO pefixcrepuxta (A. X. I'ozsu-
crens, Ilpaso kpegntopa ete. Crp. 20 n 21). Teopin memorEmrensmof
CHAN O0ynebmaro phumesia meupasmirEa yie LOTOMY, 4TO BH OJHOME
U TOMD e IPaBOBOMT HHCTATYTH JOfyckaeTb cybmenie mawars opo-
[ecCyalbHAro I MaTepiaxbHaro Ipasa, 00TABIAS BB ThEm Matepiaibne-
1IpaBoBOe  0CHOBARI® ouposepmemis pbicTsill ZomkEHRR # a priori
phlag BOIPOGTH 00 9TOMB OCHOBAHIH BT IOXB3y Havaga consilium
fraudis. Ppamnyscras sazoropag TEOpiA, 3ajaBasgch UBIL0  HaliTh
CIEHOE OCHOBaHIEe 14 Behx® clyiaerb ompoBepxenia nbiersifi gox-
KEHER H PacipocTpalss HAYA0 BENIHATO [IpABa EPeJuTOpOBT Ha
OMYIECTBO JoLKHAREA MA TH cayyanm OUPOBEPHECHISA, BB KOTOPHX®
phmanmuns MoMeETONL gBIHeTCR HaIRIHOCTh  consilium {raudis,
TaKiKe BHAZACTH BO BHYTPEHEES NpormBophuie. Hparnimsgo, o nameny
mabeio, mocrynacrs I M. Rapmmukid, orxbrsa mawamo consilium
fraudis ors mavaza memamaro [paBa EPEINTOPOBT Ha HMYMECTBO 10J-
KBIER, BO, KT comarbuilo, msh sroro npuEmEmiazbaro pasybiesia
0BT HG Jbraers Thxp ofimuxs BHBOJOBD, KOTOPHE HO3BONHIA OH
C037aTh PANiOHAILHYH CHCTOMY onpopepieria  pbHcrsii  mommmmka.
IIpog. A. X. loxpMerers, npu wocrpoenin cyzneGHo-3a10r0BOH TeOpin
ipaBa ONpOBEPHEHid, CTpeMHTCH, BO Behxh CIyJasx’h OIpOBep:kKeHiq
Ibierift foxmmmka, commbernTs 1B iaMeTpaibHO IPOTRBONOIONK-
HBIXD HaYala, ICKAMHXD BB OCHOBABIA IpaBa ooposepxesig. He
ciigaie aTEXD ABYX® Haualb, HO II0JHOE HXD I POTHRONOIOKEHIS
AOMIREO  MOCIYRETH NPOYRKIMDL  (PYHIAMCETOND Jig nocrpoeria pa-
RioRaXLHOH cmeTeMw ONPOBEPAEHIA KPEJHTODAMH IODEIHYECKEXD [hil-
CTBIfl XoMKHEEA,.

Bt sakmouenie macrosmaro STIOfa CUHTAl HeUOXOAUMHMT GRa-
3aTh HBCKoIbKO cr10BDB MO 08Oy TCPMUHOIOTIH, KOTOPAd ZOMKHA GHITH
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rhue Tounbe m oupepbrenEte Bo BCAKOMB HAYYHOMD macaBroBaHim,
abyh G1mme »To macxboBaBie K OTEPHTI0 Hay4Hof HCTHHEL

O6ugmoe ghicHie 0pUIHIECERXE CABIOKE HA AbECTBATENDHEE K
merbficTRaTerpHEA B HocrbIyoInes rhrenie mexbiicrBrTersERXD Cfb-
106h Ha Engromemg (nullitas negotiil) m ocuaprBaeMbs (rescissibi-
litas negotii) upejcrasrgercd, Cb Hamiedl Toukd 3pBEiA, HempaBulb-
gEMD 7 HembiecooOpasumwb. Tepmmust ,HepbiicTsATEIbHAL erbara“
B, HEYTOEREaf CABaka“ BHPAXALTH coBoll OfHO W TO K6 IOHATIE.
Kaks rbiicrBETexpmocTh, Takh K HeibECTBATEIBHOCTD OpBARTecKof
cabIkm, MO®eTh OHTh HIM 0e3yCUOBHOH MM oTHOCATENEHOH (yeAoB-
Hoft ). OcnapupaeMbid cABIEEm OHBATH JBYXD POJOBDL: ,,0THOCHTEIRHO
npbifcTRETENPENA® B ,0THOCATCIBHO wepbiicrearenpEsia“. Takosa oc-
HOBHAS RIACCHJUEANIA I0pEIZTECKEXD CLBIOKD.

Tlomatin ,Oesycrosrofl conscientia fraudis® (1. e. TOHHEMAEMOH
,Bb o0mgpHoMb cMEcabe) coorhrersyert Goxbe obniee TOHATIE O
,dolus®, BH CcuMElerD TPAKJAHCKAr0 IVABA. TonaTin #®e , 0THOCHTEIh-
Hofi conscientia fraudis® (r. e. mommmaeModi BB THCHOMD emeers“)
coorBhreTByers Gorbe olmee monatie 0 ,ctlpa®, Bb CMHCIB rpamiam-
CKEaro ILpaBa. .

[paBo onpoBepeHid pasimuaercs He TOIBKO IO TOMYy HIA ApY-
roMy oOcsOBaEi® ero, T. e. 1o OesycxoBROH wim e OTBOCATEALEOR
conscientia fraudis, 5O T 1O cyOLekTaMDb IpaBa ONPOBEDPHKEHIA, TaE®
Kakb Bb IepBoND cayuab onus probandi mejgoGpocos beTHOCTHR
cibIER MEERTE HAa EKPEIUTOPAXh, BO BIOPOME Ke cxyuad onus pro-
bandi moGpoeoBberrocTm ¢biuku BO3IAraercd Ha IOIRHHKA K
Tpethe IHIO. M, TaRAMD 00pasoMb, BOSHARACTD gorarie o npash ompo-
Bep#eHid ©0 ETOPOHBL EPEJUTOPOBD & 0 npaBh OmpOBEpiLeHiA €O
CTOPOHB! JOIXEHMLA M TPEThAro INa, T. €. 0 BEBKOHEYPCHOND B
KORKYpeHOND Hpaph oIpoBepmenid.

Tesucwt gokaaga.

1) Hr ogEa m3p CymMecTBYOMEXD Teopik LpaBa OUpOBEPHEHiA
nbicTeifl, COBOPWEHEHYS JOLKEMEOMD BE ymeplh KPefATOPOBD, He
pasplmaeTs yAOBISTBOPHTEIBHO H BB LOAKOMB o0bembh Bompoca o
OPHMUECKOMD OCHOBAHIA IpaBa ONpOBepASHid,

2) CymecTBYOMIA TeOpim [paBa OOpOBep:KEHiA paspbidiotes Ha
neh rpynosi. K mepsofl Tpynnk otRocATcA TEOPIM, KOTOPHIA OCHOBHI-
BaTCA Ha TOIKOBAHIA BHYTpeHHeH CTODUHEL ONpPOBEPracMarc M0pHIH-
yeeraro akta. Ko Bropo#t rpynod ormocaTes Teopim, Kotopmia Gasu-
PYOTCS Ha, OPEAT0I0REHIN O BeIIHOMD TPaBsh KPOJHTOPORD Ha HMYMIECTRO
JOIKBUEA.

3) Bo oyneGro-3ax0ronoit Teopin upasa onposepikenia npod. A. X.
Tonpmeresa Hafmogaercs ABHOS chbmerie JBYXD Havalb—Hayala
consilium fraudis ¢b HavasOM®d BemHArO [paBd KpeIATODPOBG Ha
EMYIIECTBO AOIKHEAKA.

4) IlpaBo ompoBepmeria mMbeTd TpeHMYNIECTBEHHOS 3HAUSHIE BB
EOHKYDCHOMB Hpomeccsh.

5) Komxypemoe w BmbromkypcEOoe w©paso onposepmenia ambers
OIHO H TO K¢ WPHIEUGCKOe OCHOBAWie, HMeHHO Hejo0pocoBBCeTROCTD
JONKHAER H TPETHATO XALA.

6) Mcxp 0 mpusmamid  #elbECTBATEILHRIMD IOPHIHYECKAr0 akTa,
COBEDPIICHHAT0 JOIKHHKOMT BO Bpeldb KpPEJETOPaMb, II0 CYIECTBY
CBOEMY OJHBAKOBL [PE KOWEYPCHOM® H BEBEKOHKYDCHOMD HOpsikb
oppoBepmeHia NBHCTEIR fommHMRA.

7) Heo0X0JAMEND OCHOBBHIMD yCEZO0Biemb 11 BeBXb (e3b HCEIK-
UeREiS cAy4YaeBb OUDPOBepXeHid aABIgeTcd HaHCCeRie KPOAUTOpPAME
MymecTBeEHaro Bpela (eventus damni), KoTOpoe BHpamaercas 8%
BOSHUKHOBEHIN HIH YBeJWYeHIA HEOLIATHOCTH JOMKHMKa (rp. phu.
75/101, 76/581, 77/285, 80/105, 83/21 & ap.).

. 8) Bventus damni HeoGX0uMO pascMaTpHBAaTh Kakb Hocabicrsie
HepoGpocoheTROR  cLBIRM OMEHEEA B TPETHArO JHI@A, HO HE Kakb

CaMOCTOATENbHOE OCHOBAaHI® NI BO3HHKHOBeHiA IIpaBa OHpOBED-
FEeHid.
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9) Ioxs consilium mmm conscientia fraudis Be06X0onM0 pasyMbTh
¥akp Opamoe Rambpemie IpHYMHAATL BREXB KPGJHTOPAM®B (cT. 1529
I 2 1. X 9, 1), TaKD M CO3HAHIe BPEJEBIXD JIA EPCRATOPOED MO-
cxbrersiff coBepmaenoll cibaru. »

10) Cmoreya DEMCEATO TPamJIaHCEAr0 Ipapa, ®akD #  LOCHOL-
CTBYOIIiA BB HANE BPOMA CHCTENLl YACTHATO TPAKJAHOKaro lpaba,
CONePAATE Bh OCHOBS CBOGll 10PWIMYECEOS MpPEjIOIOKeHie (prae-
sumptio juris) o mpapb kamparo mpaBocmOCOGHArO AMNA,—0 npash
JOLKHUKA H TPETHSF0 IANA,—COBEPIATh BCH K03BOFEHALIA 3aKOHOMD
opaindeckia xbicrsig, xora Ol mOIB30BaEie CROMMD IpPAaBOMD IHpi-
ymHEATO BpeLb EPYIAME JEOAMB: qui suo jure utitur, nemini facit
injuriam (cr. 1528, 1539 ©. X m 1, rp. phur. 88/3, 90/117).

11) To ormomeHin Ko BehMb Oe3b HOKIOUERIA J0PATMICCRAMD
rhficTBiant mpapocmocobmaro xEma AubBeTh NOXHYIO CAAY OCHOBHOS
NpABAI0 PHMCKATO TPAHJAECKaro mpapa: fraus omnia corrumpit.

12) By Buny mpesymnmin o mpash Kamparo npaBocaocoCHaro
JHTUA COBEPIIATH WpHiAYecKid JBHCTBIA, AC3BOXCHHHH 3aKOHOME, 004-
3aEHOCTH J0Kasarh Hammymocrs consilium fraudis e cabaxd pom-
HERA ¢h TPETHAMD NMIOMD CB TOURM 3pBmid yacTHATO TPAMKIAHCKALO
npaBa JeRETH Beelbio Ha kpeguropaxs (rp. pbm. 1878 T. Ne 5 1o
X. Iapycmmosa; cr. 460 u 461 yer. cyE. TOpPr. H3JL. 1903 ©.).

13) Orerymieria orb Hayaza consilium fraudis BBH orbikaxb
JOLKHIEA CB TPETBAND AHUOME BH 3akoRofatennetsb (cr. 570 T. X
q. 1, ¢, 460 yer. TOpr. 6yA., ¢T. 1166, 2092, 2093 Code Napoléon;
oT. 2 34k, 0 NpHBHAErisXh H HIoTexaX®b 1825 roja zi1d Iapersa
TloabCKaro) m OTYACTH BT cyLeOHofi npakTuB BHB3EBaioTes 10Tped-
HOCTAME CONianpuoffi mmagm, TpeOOBaHIAMH WDHJHIECKAT0 IOPALEa,
mHTepecaME Bcero ofmecTsa, IPeBRIEPYRNIEME NPELh MHTEPECAMH
OTLABIbHATO JNAIA.

14) YcraHORIeHie 0cofaro BeMHATO LpaBa EPEJETOPOBD HA HMY-
MECcTBO JONKENKS COCTABIAETD HAUyal0, AiaMeTPaibHO IPOTHBOMOIOM-
HOe Haualy PHMCKAr0 TPaXJaHCKar0 IpaBa, BHIPAKEHHOMY Bb mpaBaIb
qui suo jure utitur, nemini facit injuriam. Boupoes o ¢opryampoBES
OTOI0 IpaBa OTHOCHTeA Kb o01acTé Bompocoss de lege ferenda m
MomeTs OHTH pasphmen® Torpro Ha m0YRS TOrO OpaBa noplbiimedt
¢opmanin, BB OCHOBY KOTOparo JomkEa OKTh TOJNOKEHA, BMbeTo
HEeOrpaENYennofi BiacTH orTabusmaro mua e cfeph peryrmposamia
HMYIIECTBeEHB XD HHTEPECOBD, OPraHA30BAHHAA BOXA BCero 00luecTBa
yid ThXh MIA IPYTAXD OOMECTBEHHHXD TPYHIB.

15) Ipa ycraEOBISHiE 0000ar0 BENIHALC OpaBa KPEARTOPOBD HA

[

EMYWECTBO JONMHAKA, Kakh OCHOBHOTO I0PBIUYCCKArC Havara, BD
OCHOBY [1paBa OIpOBepKEHIA LPEJUTOpayMH TOPHAHYCCRHXT AKTORD
JONEHZEA JOMKEO OWTh  1ONOKEHO IOPAJIYEcROe UpelmoIoxenie
(pracsumptio juris) o nepo6pocoBhCTHOCTH AONHHUKA B TPOTHATO IR,
ppuuens jia  ALHcTBHTCABRHOCTA IpaBa ONPOBEPHEHIA  JOCTATOYRO
OIHOTO CO3RAHIA HppumEAcMaro Bpexa (consilium fraudis BB TheHOMD
cusicah): onus probandi goGpocowberaoetu cxbrkm, T. €. 0TCYTCTBIA
CO3HAHIg UPAUEEAENATO Bpela, BOsTaraeTcs BD TAKOMDH crydal Bee-
nbio Ha JOMKHAKA M TPETLE AHIIO.

16) Cpb rourm sphaig mavara consilium fraudis mc&s 0 sepbi-
cTRATENRHOCTH cibari fgorxsuea ;m tperharo aana  (actio Pauliana)
¢cTh IMYBBIA moRD (actio in personam); ¢b TOTRH ke apbuin BRavaxa
BCIIHAr0 IpaBa KPEJHTOPOBS Ha HNYMECTBO JOWKHHEA 5T0TDL HCKD
IOLKeED PA3cMaTpHBATLCA Kaib BemEni mexnh (actio in rem).

17) Onposepsenim JIOLACKATS HE TOABKO IOTOKHTEIBHHA bit-
CTBIA JONMKHEEA M TPETRACO IHNQ, HO W 0TKA3D JOIXHBEL OTD CBOHXD
NpaBh Bb HOAB3Y TPETHATO IHIA H BO Bpeib kpegnropaws (cT. 1547,
1255 1. X 4. 1; cr. 1166 Yao%. o Hak.; rp.phm. 1884 r. M 50 1o
1. Gap. Kopda).

18) Opu omponeperin  axToBs O0e3BO3NE3JHBIXB, T. €. AKTOBD
gapenis, a vakmke CIbIoKe (EEIABHEIXD U MHUMBIXT, DA KOTOPHX®
KOETparekTowd JOIXHENEa »b jyhilcTBnreibrocrd RO TOI§-
yaeres  HHKAKOTO 9KBHBANCHTA, KaKh M 0PN akTaxb  japetis,
cozaeTea praesumptio juris OTHOCHTCABEO HCLOOVOCOBBCTHOCTH ROJIR-
EEKa B TPeTLATO Iufa.

19) OrshrersemgocTs NPABOIPEEMBUEOBDL TPETHATO JIWOA 0Ope-
Ibageres no ThMT e HauaraMb, YTO H OTBBICTBEHHOCTH TPETHALO
Inma.
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