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ITPETUCJIOBIE.

IlpeanoxxenHnss nocert KOHCTpyKmim actionis

Paulianae, B® coBpeMenHoM® es Burk, cronp He-
YZAORJETBOPHUTEJbHH, YTO 3aMBHUTE HXB HOBOIO,
6orbe oTBEualOIIEl0 XapaKTEPHBHIMB YEPTaMb 3TOrO
CBOEOGPAa3HAr0 IOPUAMYECKATO SBJEHIH, Kasaloch
HaM'b HaCTOATENbHO HEOGXOIMMBIMB. 1aKOBOIO, IO
HauteMy MHBHiIO, J0mKHA2 OHTH KOHCTPYKUIS ef,
KaKb 0co0aro IipaBa B3HICKaTelsd, IO TpeGOBaHiIO
KOET'O YCTaHOBJEHD CYA€OHHIA 3aJ0T's BB UMyecTBE
IOJHKHHKA,

Bamxafimefi 3asaueit Hamied G6bl10: HaMbTUT,
Chb BO3MOXKHOM OCTOPOXMHOCTBIO, I/aBHbBMIIIsA OCHO-
BaHIA Hautefi cyae6GHO-3aJ0r0BOM Teopin, mporbpuTh
H CONOCTaBUTh €€ Chb ApyruMu Teopismu. [as BbI-
TIONHEHIA 9TOA 3aJayy MBI MOIJIH BOCIOJIB30BaThCS
OIHMMD H3B TPeXh BEAYIIUXD Kb TOMY IyTe#, U3-
6paBb cOOTBETCTBEHHO 3TOMY M MaTepiarb, HALb KO-
TOPHIME MOXXHO-GBI OBLIO ONEPHPOBaTH; 4 HMEHHO:
MBI MOTJIM-GHl IpeAJoKuTh u3crkioBaHie mo pum-
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CKOMY TMIpaBY, IO COBDEMEHHHIMB 3aKOHOAATEb—
CTBaMb M IO IaHHHIMB, BHIPAGOTaHHHME HAYKOIO.
Ecin-651 BB 3azayy Hallly BXOAHWJA BCECTOPOHHSS
pa3paGoTKa HMSGPaHHATO HMHCTHUTYTA, TO MBl AOJDKHHI-
66l OBIM IOMB30OBATHCA MaTEpiaioMb M TOro, |
IPYroro, u TpeThAro pora. bmmxafimas-xe 3axaya
Hallla, Ka3aJoCh HaMBb, OYyJAeTh BHIIOJHEHa NyTeMB
NOIb30BaHIA MaTepiaoM®s JMb oxHoro poxa. Ho
Ha KOTOPOM'B K€ M3B HHX'h OCTAaHOBHTHCs? KoTophii
Jy4ile TpUBEAeTh Kb KeJaeMoil whau? — 3azanm
MH ce6b, npexkae Bcero, BOIpocs.

Pumckoe mpaBo mo H3GpaHHOMY HaMM Y4eHilo
" SIBJISETCS JANeKO HEAOCTATOYHEIMB M HeGJaronap-
HEHIMB MaTepiaoM® — actio Pauliana oauH® u3B
HauMmeHbe pa3paGOTaHHHIX> HHCTHTYTOBD PHMCKAro
npaBa, Ia M PUMCKasf >KH3Hb €ro BHpPaGoTaJa BB
¢opwb, HenpuroxHo#t a1 coOBpeMEHHAaro  GHITa.
JlocTaTO4HO BCIOMHHATB, YTO b TOYKH 3phHis
puMcKaro mnpasa actio Pauliana Haxozmnace BB Thc-
HOM CBA3M Ch KOHKYPCHBIMB IIPOLIECCOMB, CB IMiSSiO
in bona, emtor bonorum, cessio bonorum u T. 1.,
YTO OHO HOMYCKAJIO Bb ONMHAKOBOW CTENEHH IPENb-
sBaeHie actionis Paulianae mpotus®s camoro zxosk-
HMKa, KaKh M DOPOTHBD TpPEeThAr0 JHIA, YTO
OHO He [ONYCKaJIO ONpOBEPIKEHis aKT4, COBep-
WIEHHATO JMLOME paHbe, wbMB OHO CTano JAOMK-
HMKOMD JaHHATO ONpPOBEPraiomaro akTh KPEeAWTOpa
u T. & CaoBoMB, Macca BONPOCOBD HJIH BOBCE HE
HaxoIATh ce6b paspbuienis BB puMckoMms mpask,
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ui pa3pbuwamoTcsi BB CAUILIKOMD Y3KOMB CMHCHE,
He orBbuaiomeMd TpeGOBaHIAMD HAlero BpeMeHH.
B Buxy sroro us6parts ero, Kak's MaTepialb, GHLIO
HEYA0OHO—IIPUILJIOCE-OBl Ha Ka)KAOMB ILIaTy WM
BOCIIOJIHATE NPOGhEl O6MmUMU COOGPasKEHISMHU, B
NPOTHBONOCTABJATE 3TH COOOPaKeHiA NAHHLIMD PUM-
CKaro IipaBa.

910 Kacaercst COBPEMEHHHIX'B 3aKOHOIATENBCTB,
TO Tako#i BHIOOP® mDpuBelb-O6bl Kb crbayio-
muMb Heyzo6crBamb. HepaBHombpnoe pacnpent-
JIeHle 3aKOHOJATeJbHArO MaTepiata Mexxay I'epma-
Hied u ABbcrpiei, umkbiomumMu o6cToATeIBHEIE Crie-
HiaJbHBIE 3aKOHEI OG> OIPOBEPIKEHIM AKTOBB, Cb
OJHOM CTOPOHBI, U IPYTUMU FOCYAapPCTBaMM, HACUUTHI-
BAaIOMIMMHU JIUILE NAPY CTaTell Bh CBOMXD KOLEKCAXb—
Chb JApYro#i, npusejo-Gbl Kb TOMY, YTO TPYA'h Halllb
o6paTuicsi-66 UM BB u3cirbL0OBaHIe MO repMaHCKO-
MY Y aBCTPIICKOMY IpaBy, MJIH— eCau-Ob BKIIOYUTH
BD HErO pa3paGOTKy TpOMaHOH CyLeGHON TMpaK-
Tk Opanuin, WUranin, Poccin u ap., BOCnoOJHsIO-
niedl mpo6kasl BB KOZEKCaxb—BB OOGLIMPHOE JOT-
MaTU4eCKOE COYMHEHie; MepPBHI pe3yJbTaT® OBIIB-
6bl CIMIIKOMB OJIHOCTOPOHEHB, BTOpPOH, Hao60-
POT®, BBHIXOAUAB-GHl Aateko 3a npexbusl Gamxaii-
LA Hallled 3a1ayu. ,

Han6oake - orBbuatomums osTolt 3azayk M
co4d BHOGOPs HAYYHO - JUTEPATYPHATO MaTepiaia.
Ilocnbanee secarunbrie upesBbyaliHo 6Goraro wus-
cabI0OBaHISIMU [0 32HUMAIOLIEMY Hach HHCTUTYTY—

—



KaKas MACCA TEOpifi TPelJIOIKeHa, CKOMBKO CAbaHO
TIONHITOKD TIPOBEAEHIsT 3THX'B TEeOPid, CKOJBKO CO3-
HaHO Teopift mo oTabapHEIMEB Bompocamb!l... Ko-
HeuHo, Bch aTm Teopim HaxozaTh ce6bt miam moumy
WM WUCXOIHYIO TOYKY Aas oirbHKHM, 60 BB puM-
ckoMd mpapb, m6o BB TOMB WM APYroM® U3B
COBpPeMeHHHIX'> 3aKOHOLATeNbCTBB, HO BMbcrh cB
TEMB BB KOKIOMB M3DB H3CabnoBaHid, MOCBsLIEH-
HHIXD> HallleMy BOMIPOCY, MOMHO BHLIEIMTH—XOTH
9TO M CONpPSHKEHO CBb OGOJBLIUMH TPYAHOCTSIMH,—
TO, UTO TPHHALJEKUTDH CAMOMY aBTOPY; 3TO—OIpe-
Ibnenie cymecTtBa M OCHOBHOM MIEM HHCTHTYTA,
pALD BHIBOLOBD, JIOTHYECKH M3B HHUXD BHITEKAIO-
mwux's, cooGparkenis de lege ferenda, mosiorkeHis, BbI-
paKaiomlisi O6mIifl CMBICID U3CABAYyeMBIXD HOPMB U
T. I, CJIOBOMB, TO, YTO COCTABJSI€TH TEOPilO JAaH-

Haro Bompoca. B® Hactosiimem® Tpyak u Mbl BeiAb-

JIUIM TEOPeTUYECKYIO CTOPOHY 3aHHMAIOLIArO Hach
HMHCTHTYTa, HACKOJBKO OHa TPOSIBHJACH Y aBTOpPOB,
nucaBuX'B O npaBb ompomepkeHis KpeauTopa, H
06paTJM Bce IOGHITOE NMyTeMdb TAKOro BhLABJeHis
BB CAMOCTOSTE/JBHBIA HAayYHEIA MaTepialb.
CunTaeM® HYKHBEIMB OTFOBOPUTH, YTO TaKYIO
TEOPETHUYECKYIO TOCTAHOBKY BOIPOCA, MBI OTHIOAb HE
CYHNTaeMD OCOGHIMB METOZOMB u3cabroBaHisA — 3TO
JULIb OIHA H3B CTOPOHB, NPOABJAIOMIUXCA IIpH
npumbHeHin nOrMaTHYecKaro MeToza; 3TO HE €CTb
HEuTO GeamouBeHHOe, mnoyepmaeMoe H3b pasyMa—
HETB, TE uuen, BhBOAB, cOOGparKeHis U MOJIOXKEHIS,
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KOTOphle OGpa3yloTh COGOI0 3Ty TEOPETHUYECKYIO
CTOpOHY, CTOSITH Ha mpouHo#t nmoyrk mnosoxuress-
Haro mpaBa. Ecim sTa cTopvHa m MOXeT®h GHTH
Beirbiana mpu MoHorpacpudecko# paspa6orkd Toro
MM IPYroro WHCTUTYT4, TO 3TO He 3HaYUTBH, YTO
nacaknopauiio - moanexurs Hburo orphenHoe orw
usHH, HbuTO (paHTacTHUECKOE; 9TO 3HAYUTD JIHILD,
YTO IOYBA, HAa KOTOPO# 3mxKAATCS OTABIBHBEIE MO-
JIOJKEHIs, Y)Ke M3y4eHa M JOCTATOYHO 3HAKOMa U BB
IaHHHIAI MOMEHTH He IpHBJIEKaeTh Kb ce6F B3opa
uscarbroBaTeNsi — OHB 3aHATH IAPYroOl0 CTOPOHOIO,
CTOPOHOIO TeopeThyeeKolo. 1akoit npiemd BrLLbJeHis
Teopin BB rpakaaHcKoMs npab Bcrpbuaercs ouens
phako, HO 3aTO OHB mpaKTHKyeTcss CBb GOJBLINMD
ycobxoMs M moMB30I0 BB APYTHXB  OOJACTAXDB
iopucnipyzeHuin. Bw rpakazaHckoms mnpaBb mpieMs
3TOT'h BCErO Yalle 3aMaCKUPOBHIBAETCH MOIYTHHIMH
TOAKOBaHisiMu pparmenToBs u3b Corpus juris
civilis—dparmeHTOBS, SBIAIOMIHUXCA, IO CYILIECTBY,
HayYHO-/INTEPATYPHEIMD MaTEpiajoMB.

[Ipumbuss yxasaHHEBIA npieMb, MBI, ONHAKO, He
MOLJIM COBEpIIIEHHO OGOHTHCH Ge3b OGpalleHis Kb
PHMCKOMY NpaBy M COBPEMEHHBIMB 3aKOHOJaTeJb-
CTBaMB, OCOGEHHO TEPBHIMB TPHUIILIOCH MOJB30-
BATBCSl [I0 MHOTMMB BOmpocaM® Goxke obmaro xa-

paKTepa.
A T.
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3. HaxmygoceTs TpeGoBania BOSHMEWAro pasbe agra,
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XeHie JOIZHHKOMD HpaBa 8alora mo-panbe
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OTpHEnaTeIbHNA CTOPOHH HeXBACTBHTEILEOCTH.
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norxkuuky. a) TpeGoania croamia But Bearok cBasi
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B3RCEaHid ymiatoift nemexnoX cymmu. IIpumbaenie
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TVIABA IIEPBAJL.

OcHoBaHie npasa KpeauTopa ONpOBEpraTh lOPUAMYECKie
aKTbi, COBEpLIEHHblE AO0MKHUKOMD BbL €ro yuwepom.

IIpaBo EpeguTopa OmpOBEPraTs AKTH, COBepIICHHHE
JIOAXHAEOMT B ero ymep0s, ¢k OGugeEEOR TOUEM 3pE-
Hif IpeJCTaBIdeTCA ABIEHIeME COBEPNIEHHO €CTECTBEHHEIMB
H OPOCTHME: dUero ecrecrBeHESe W mpome OpexoCTaBIe-
HiA EpejuTopy, JHmMERHOMY (AKTHIECEOE BOSMOBHOCTH
B3HCEATH CYMMY, €My IPHYHTAIOMYIOCA CP JOJERAEA, IPABA
Tpe6OBATh YHHYTOZEHiA AETOB, N0 EOHMT XOIEHHES NPH-
BeXs ce6d BB COCTOAHIE COBEPHIEHHO# HEOILIATHOCTH; OHB,
xbiicTBETeAHO WIW QUETHBHO, IPOJAIE BCE CBOE HMYIIECTBO,
OTEa3aICd OTH NPUHALICEANMHAXT €MY IpPaBb, PasEapHIB
CB0e HMYMECTBO ¥ T. I. Cb IBIbI0 JIAIIETH EpeIATOpa
BO3MOEHOCTH IOXYYHTH YAOBAETBOPEHie; ORI0O-6H Hecmpa-
BEAIABO OCTABIATH EPEXHTOPA B BTOME HEBHIOJHOMT H
00HIHOMT IIOJOEEHIM W NPERIOHATHCA HEPeNs AETOMB 3a-
EOHHO COBEDIIEHHOME, OCTaBIAd ero Bb moxHoi#t curb. Kars-
BCe BTO HA OPOCTO, HE ECTECTBEHHO, HO Cb TOYRW 3phHiA
HAYYHO# BOmpOCH O mpasb EpeguTOopa OmpPOBEpraTh AETH

1
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COBEPMIEHHHE JOIKHEKOMT OXHA HSH CIOEHBAmMEXB M TPYA-
HEBfimExs WPOGaeMME; TPYAHOCTP H CIOZEHOCTH KacaeTcd He
TOABEO JeTaxelt Bcero yuemid, HO W OCHOBaHilt npaBa Epexd-
TOpa; O0BACHIETCA-Ee W T4 W Apyrad TBMB, 4T0 OCymect-
BIfETH EDPEAATOPD 9TO CBOE NMPABO NMPOTHBH COBEPIIEHHO IIO-
CTOPOHHATO AAA HEro JXANA 10 mOoBOAY XBitcTBid coBepmeHHArO
He TOALEO STEMB JHIOMG, HO H €ro AOJEHAEOMT — 9TO Cb
oxHO! CTOpOEHH; ¢B Apyroft—me mmbemt 1510 ¢B CcoBep-
IEEH0 HCENOYHTENSHHMT ABICHieMD: JBa JUIQR, AOIEHUED
H ero KOHTDAreHTH, COBepPIMEAIH CABIAEY, BCTYOHIH BB I0pH-
AHYECEOE OTHOIEHie — ABIAETCA TPEThe XHNO (EDeiuTops) H
paspymaers CEEAEY, Pa3pHBAETS OPHAUIECEOE OTHONIEHie.
I'ab me ocmoBamia sroro mpaBa. Bs Teopim mmberca macca
HONKTOES YCTAHOBHTH 9TO OCHOBAHie, IONKTOED Y4CTO OYEHD
OCTPOYMHNXH, HO Bb 06meM’ HBTE HE ofHO# BmOAHE yAO-
BIEeTBOpHTeAsHOH, saKoEUeHHOl. I'1apmbiimia yuemia orxbas-
HHXT ABTOPOB: MH CBOIMMT KT TpeMD® IPyNNaMb HIH Te-
opiams: 1) xexmeTHAA Teopia, 2) Teopia HCE;OYMTEASHOMN
OXDAHH WHTEPECOBh KDEIHTOPOBD M 3) Teopid HCIOIHHE-
TeapHON cHIN cyAeOmaro phmremid.

I. Reaaernaa teopis. Wcxozmolt Touroi sroit Teopin
gBigercd TO, 9TO OCHOBAHiEMT MPABA KPEJHTOPA ONPOBEPraTh
CABIEM ABIAeTCA JENMETH, COBEPIICHHHE XONEHHEOMT COB-
wBcHO ¢5 ero KorTparerroms. O, manp. Orro !), movnraors
060XT HeOOXOJHMHMH COYYACTHHEAMH AEINETA, TAED EAKD
IpeANoIaraeTcd, 9ro npio6phraress EMymeECTBa COrJAMAETCH

) Otto. Die Anfechtung von Rechtshandlungen, welche ein Schuld-
ner, zu dessen Vermogen Konkurs nicht erdffnet ist, zum Nachtheile
seiner Gliéubiger vornimmt S. 10—11.
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Ha cosepmenie, BMBcTh CB JOAEHHEOMB, YOHTOYHATO AIA
Epexaropa xbiicreia. Apyrie sanp. Fapndeasss’), u panre?),
OTBOAATH TpETheMY AMHY, EaEB-ON Bropoe MBcro, HasHBAA
€ro mMOMOMHWEOMB JOXEHEER. [[porass mocrbiauxs Orro °)
OCHOBATENFHO, CO cBoe#t TouEM 3pbHid, BOSpAEAETEH, 4TO
Ha TpeTheMB JIANB JNeEUTH BHOXHE €AMOCTOATEIFHAA IODH-
JWYecEAd O0ASAHHOCTH YEJXOHATHCA OTH coyuacria Bb Abi-
CTBiE YORTOYHOMS K14 EPEIHTOPA, €CAH eMy KOHEuHO u3BheTHO
[0XOXeHie AOIXHEEA. JTO-TO COYuacTie H 06pasyers co60i0
darTEYeCEiff COCTABT AEIWETA, HANDABICHHATO KB IPHYH-
HeHiH EpeJHTOPy ymep6a IOCpeiCTBOME IHIIEHIA ero HMy-
IeCTBA, MOTYMAr0 CIYZEUTh OGTEETOMS B3HCKAHiA; ACINETDH
9TOTH XapaETepH3yeTcd KaBh IPAEJAHCEOE IPABOHADYINEHie,
#60 coBepmuTEIb OTBBUAETH 3a HEro Iepexs ADPYTEME BB
paswBp nprummennaro ymep6a '); umaue: memAy cosepmu-
TEJEMs H KDEIMTOPOMT YJCTAHABIHBAETCH 0043aTEXbCTBEHHOE
OTHOMEHi€ IO BOSHATPAZACHII 38 Bpexs ¥ yOHTEH °).

Bs zamsmbiimems saMBuaercd cCymecTBeHHH pasaanb
MeRJy CTODOHHHEAME JeIdETHOR Teopim: ojHE cTpeMaATCA
POBECTH €€ Ch IOAHOI0 MOCIBIOBATEIBHOCTHIO, APYTie —BHO-
cATh BB Hee paspbienie mpEEMANOBS. OCTAHOBEMCA CHAYAIR
Ha nocrBzanxs. Bugaomilica mpegeraBaTess 9TOro HaIpaBIe-

) Hartzfeld. Anfechtung schuldnerischer Rechtshandlungen »s
Zeitch. f. franz. Civilrecht. B. XIV. U. 3. S. 485—486.

) Francke. Verkiirzte Gliubiger und spitere Besitzer der Verkiir-
zungs halber ver#iusserten Sachen 835 Arch- f. civ. Praxis B. 62. H. 3. 8.480.

%) Otto m. c. crp. 11.

4) Korn. Anfechtung von Rechtshandlungen der Schnldner in und
ausser dem Konkurse 3 Aufl. 8. 251.

%) Otto m. c. crp. 11.

1*
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mig, Orro '), a sa muMb I[lopxeps *) B Ap. HAXOZATH BOSMOE-
HHMP OPEMBHETH OPHHNANT AeJHETA JHMb KB OJHOH KaTero-
pim cIyuaeBs ONPOBEPEAEHiS SKTOBS JOAEHAKA °), & HMEHHO,
gorza mmberca conscientia fraudis ma cropomB Tpernaro
IMma, HO TAKS EAEH  DHMCEOE NpaBo *) E COBpEMEHHWA
SAEOHOAATENHCTEA °) SHAKWTH CJYYaH, EOLAA 38 EPEAUTOPOMS
IpHSHAETCA NPARO OMpOBepEenif u mpu bona fides Tpernaro
IUIa, BAND. KOrAa ARTH 6esMEe3ieHE, TO TYTH JEAHETH Y&e
He MOZEeTh CIYEHTD OCHOBAHIEME HpaBa, ACIHETA MOXETH
# Be OuTs. IlpExopurca pAZOME CH HHMB BHCTABHTH Jid
9THX'H CIyYaeBb Apyroe ocHoBagie; mo mmbmilo Orro, TAKO-
BHMT 4BIAeTCA 001ajaHie Gess NPH3HAHHATO IPABOME OCHO-
BaHid, wempaBomBpHoe oforamenie, ® OTBBTCTBEHHOCTH
TPETHArO JIANA He HAeTh Aarke mpexrbioss ero xbicTBE-
TexpHAro o6oramenia®). CX0BOME, BHCTABAAIOTS BB CYMHOCTH
ABa NDHENHUIA; PAJOMT CB ACIHETHEIMST eme Apyro#f. Orta
HenocrbIoBaTEAbHOCTS JaJd OCHOBAHiE JPYTHEMB YYEHHMB
OTHCEATb NPHSHAEM JeJHWETa M BB TEXH CAyYadxB, BS.KO-
Topsixs OTTO W ApYr. NPHSHAKWTH NPUHNUOG HempaBoMbp-

1) Ibid. crp.12.

) Zarcher. Die actio Pauliana nach gem. Recht und d. neueren
Codific. 8. 30. Ilpumbrenie xerwErnaro npuanuna Ippxeph CuHTAETH
o0muMT nNpasuIoms, mpuMbHenie-®Ee npuamuna meopasombpmaro obora-
menid —ACEN0YenieMs.

%) Stumb Aaerca ocHoBamie ABraTe wmB yopers B HemocxbioBa-
texsBocta. Cosack. Das Anfechtungsrecht der Glidubiger eines zahlungs-
unfshigen Schuldners innerhalb und ausserhalb des Konkurses nach
deutseh, Rejchsrecht 8. 16.

4) §§ 10 D. quae in fraud. cred. F42, 8.

¥) Pepuanegift saxoms 21 iwaa 1879 § 3 m. 2, 3, 4. Ascrpiiickifi
8aBOHD 16 mMapra 1884 r. § 30.

*) Ottg B, ¢. c1p. 13—14.
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Haro oforamenis. Takt, Ilémemans !) mpmsmaers, uro c%
TOr0 BPEMEHH E&EH TpeTse JHIO, mNoayuusmee lucrum,
Y3HAeTE, 63aT0Aapd IpeibABIEHI0 K HEMY HCEH HAH pambe,
9T0 OHO 060raTHIOCH HA& CYeTH APyraro ® cxBj. 9To mpi-
o6pbremie ero mo OTHOmMEHi EB BPEIATOPY LOPOTHBHON
CTOpoHN HenmpasomBpHO, BcxbacTBie coBepmeRid 8TOI0 CTO-
POHOI0 JeXMETA, M DIpH 3TOMB TPEThe JHIO0 OCTABIZETH
npio6pbrennoe y ce6d, J4I0 5TO ZOAEHO PASCMATPHBATHCA,
EAED YYACTHHED COBEDHICHHATO JONKHHEOMD jeruEra., III8-
HEMaHD BAZATH HBYTO MPOTHBHOE MPABOBOMY IOPAJEY, IPAMO
HEeJ03B0JeHHOE BT NPioOpBreHin mMymecTsa OTHATAIO Y Apy-
TOr0 TOCPEACTBOMT JeIMKTa H B OCTABICHIH ero y cebd
00 HACTymAeHim m3BBCTHOCTH O TOMB® INyTH, IO EO-
TOPOMY HMyImeCTBa Nepemio KB XamHOMy xmny. Ho pas-
Iuvie cryyaepb npioOpBremia WMymecTBa HpE IepBOHA-
YAILHOME JeXdETS W mpm mocabiyiomeMms, T. €. IpH BO3-
Me3gHOMD npio6pbrenim cum conscientia fraudis m mpw Ges-
ME3JHOMs BHSHBRETH H pasidmiie BB OTBBTCTBeHHOCTH: BB
mepsoMB cayual Tperse iumo orsbuaers B® moamo# mBpk,
BO BTOPOMS BB npexbiaxs oboramenia. Kopas *) mBcrossgo
HHAYE PACHPOCTPaHAETS JCJHETHHY NpRENEDG Ha GesMesq-
Hoe mpio6pbrenie BB ymep6s EpeinTOpOBH; mO ero MAbHilo,
ecas MH uMBeMs mepexs co60l0 0GHLEKTHBHO Hel03BOJEHHOE
xBiicTBie, TO y:Re BO HMA CHDPABEAJHBOCTH XONEKHK AONYCTHATD,
uTo zaxe Jo6pocoBbcrHE coyuacTHHRT aToro ybiicreia, 064-
3aHD BO3BPATHTH IOCTPAJABIIEMY HMYIECTBO BB €ro ymep(nb

1) Schénemann. Die Paulianische Klage wegen Ver#iusser. zal-
lungsunf. Schuldner zum Nachtheile der Gliubiger 8. 10—11.
*) Korn =. c. ctp. 100—101.
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npio6phrennoe, Backoabko 0HO uWME bona fide me morpe6-
JeHO ¥ He HCTpeGreHo ).

TaeoBa BB 00mMEXS uYepTax® AeausTHaf Teopid. IIpo-
TABS Hed OHJIO BHCEA3aHO HE MARX0 OCHOBATEIBHKXT BO3Pa-
mestitt, IIpemge Bcero, oma mmBers mpoTEB: ce6a TO, ITO
He JaeTh eAWHAT0 NPHHIHIA, HA KOTOPOMB MOr5-GH OHTH 1HO-
cTpoeHs IBapHuH mECTATYTE ’). 9TO HE p3d HE CYATATH He-
AOCTATEOMT caMol Teopim. OTrasaTscd OTH OTHCEAHIA Ta-
EOT0 eJUHAr0 INPHENWOA, EaK® 970 AbBazaers Kpacmomoan-
ckift *), EBTH OCHOBAHIA: HASBAHEHH YueHHH, COBEPIEHHO
OCHOBATEABHO CYATACTH IOJESHHMT YCTAHOBIEHIe BOOOIIE exH-
HAro IPHHENENA, EAED A4 YACHEHid HODMT JAHHATO HHCTHTYTA,
TAKDs B A4 AHAIOTHYECEAr0 HXD NpEMBHeHid, HO OTEA3H-
BAETCA YCTAHOBHTh €ro BB 9TOMB cayuaBd. Taroi#f, mo MeHs-
me#i MBpB, meccHMmsMT Heibsd 0J06GPHTE—OCHOBATEIBHAA
HAYYHAd DPaspa6oTEa Bompoca o mpaBb EpegmTOpa OmpoBep-
rath CABIEKE JOIEHUEA HAYAIACH CDABHHTEILHO HEJABHO H
ecld BF HacToAmee BpeMs, mo MEbHil0 Kpacmomoascaro,
eIMHHI NpHENANT He HalifeRs, TO 9TO He SHAYATH, UTO
ero Heab3d HAHTH; HHEAEAXD JAHHHXD BB IIOJE3y TAKOr0
mebria Mu Be umbems. [IprsnaBad, TAEEMT 06Pa30ME, OCHO-
BATEABHOCTh YNOMAHYTArO BO3PaEeHid, MH IIOJAr&eMB, UTO
YEa3aHHEI! HEXOCTATOED ACIHETHO# TeOpiH, T.-e. PA3jBOEH-

!) Jra Teopia mecomEbHHO nMBIaCh BH BHAY PHMCEUMH IOPHCTAMH,
BuikBwuME oOcHOBaHie actionis Paulianae B dolus't — Bp fraus’s u
conscientia fraudis. Cu. L.. 1 pr. 10 pr. 9 pr. D. quae in fraud. 42,2.

%) Cosack H. c., cTp. 16. .

%) Krasnopolski. Studien zum Gesetze iiber diz Anfechtung von
Rechtshandlungen zahlungsunfihiger Schuldner B® Zeitschr. f. d. Priv.
u off. Recht. B. 14. H. 1. S. 65.
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HOCTh ed, He ycrpamens Hm Illémemamoms, mu Koproms, n6o
IeEUTH B 0CHOBHOH ed mjen. O6iajanie uMymecTBOMB mala
fide,—uro Bcerpa mmbers mbcro mpm conscientia fraudis ma
cTOpoR’S TPeTHAro IMIA, MPH COYYACTIH €TO BH AEIHETH Z0ME-
HAEA —IOPOEAAETH OTBBTCTBEHHOCTH, EOTOPAA SAEII0YAETCH
BH B03BpATh Bemu cum omni causa, npa GesMe3fHOMS Ee OT-
uyzgenin in fraudem creditorum u ecam aumo rbicTBATEIEHO
bona fide, orbrcrBeHHOCTH AOmyCEaeTCA IMmb Quatenus
locupletiores facti sunt; mepembcrmrs oTBBrCTBEHHOCTH 33
omnis causa H& CJyYaH OPOCTOro 0GOrameHiA Heap3d: BT0
3HA9AI0 OH OTPHIATH BCAEOE IOPHAMIECKOE SHAUEHie PasiH-
uig Memxy bona u mala fides; Toum0 TaEEe m Ha060pOTE,
zouycrats orBbrcTBeRHOCTs BB Hperbiaxs oforamenid Ipa
COBepIIEHIH JEIMKTa JOTHYECKH HEBO3MOEHO. BB 2T0#t-TO
omu6es nosmEEn Ilésemant u Kopms: o6a omm pasimua-
1oTpb bona u mala fides, e orpunmarrs bona fldes ma cro-
porb Tpersaro mpm GesmesgHoM® mpio6pbremim, HO BB TO
®e BpeMd JONYCEATH COydYacTie ero B ACIHETS HIH KRB
Kopss mpamo roeopmrs: ao6pocopbcrHOe yuacrie BB J1e-
amerE. 9ro contradictio in adjecto: ecam ammo xbiticTByers
Ro6pocosberao, TO OHO He COYYACTHHES JEIHETA, €CIH OHO
COYUACTHHES, TO He MOEeTs IbiicTBoBaTh foGpocoBBerro V).
Ho cBasuBad CF 9THMB Z06pOCOBECTHHMT yYacTieMT BB je-
JHETB mocabacTsia oﬁwia, IIémeMans passaCHAETH OT-
cTauBaeMHd EMB Hoaoxenid. OHE roBOPATS, 4TO IpH Oesmesy-
HOMT mpioGpbrenim Tperse aumo orpbuaers BH mpexbiaxm

1) Grutzmann. Das Anfechtungsrecht der benacht. Konkursgliu
" biger nach gemeinem Récht und der Reichs-Konkurs-Ordnung. S. 189.
TponMaEh BHpaEaeTci OdYeHh MArKo, Bockzunad: Welche Unklarheit!
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o6oramenid, T.-e. BB mpexbiaxs ero dolus’a, dolus’ e ero
HAYAHAETCA C> MOMEHTA HDeABABICHIA BB HeMY HCE3. OJT0
pasbacCHEHie TOJBEO Bb COCTOAHIA SATEMHATH OCHOBHOE IIO-
Ioxenie; oTBETCTBeHHOCTh BB mpeabiax®d o6oramenida ® BB
npeabraxs dolus’a ABB Bemu cosepmeHHO pasEHA; Z06po-
copberanit mpio6pbrarexas mo GesMesyuoit cxbarb orphuaers
Bb npexbraxs oboramenis, HAOD., AOXOAN C¢b EMBHIA OHB
He BO3BDAINAeTh, eciH Ze OHB oTpbuaers BB mperbiaxs
dolus’a, To aTors mpexbit, BB BAIYy OCHOBHOTO HOJA0EEHid
IlléremMana, EIageTcd MOMEHTOMS LpeJBABICHIA HMCEa—OHB
BO3BPAIIAETH Belp CUM OmMDi CAUSA Ch MOMEHTa IPeABAB-
aenig ucka. Ipexbrn dolus’a poBEHO HuEAROrO 3HAYEHiA HE
nvbers npum onpexbienim orbrcTBeHHOCTH 33 OGOramenie —
eci Iumo orebuaers 3a o6oramemie, To dolus TyTs He
TIpEYEMB; BOAETATH €r0, SHAYATH OGHADYEHBATH MATEOCTH
OCHOBHOI'0 IOJXOEEHid.

Honpapea Illéremana m Kopma mmbers m gpyrie me-
aocrateu. Taxs, Kopus xaers me ratio juris, a ratio le-
gis mpaBa (e3yCIOBHATO OIpPOBEPEEHiA Ge3MESTHHXD AKTOBS;
OHB ofpamaeTcd ET HAEH CIPABELIHBOCTH, KOTOPAd MO-
EeTh H JOIEHR HMBTL 3HAUECHie AAd 3aEOHOjATENd, HO IIA
I0pHJEYECKAr0 0G0CHOBAHIA YX&e JABHATO ABIEHId He IPH-
roapa. Illémemans BB 9TOMB ciyuad He eomeas CB Xor-
MATAYECEON HOYBH, HO OHG NOBHHEHD BB JPYrOMB: MOMEHTH
npelbABIEeHIA EB 060raTHBIIEMYCA HCES MOBETH EMBTH SHA-
YeHie JWmb Ha OyAymee BpeMd, HO HHYET0 He JaeTh Iid
ompepkrenia Bsraaja iuna Ha yblicTeie EMT cosepmeHHOE
BO BpeMena mnpomexmid; cams IllémeMans, Eag® BHJIHO,
He mexaert npmaasath dolus’y ofparHo# cmam, uTo GELIO
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0H, KOHeYHO, MOCTBOBATEIbHO, HO BRSHBAI0-GH pAXH ApY-
raxs Bospazenili ). Ct jpyroft cTopomH, ZOUyCKAd, UTO
yAep&EAHie BemE 0O UpeIhABICHIA HCEA ThiaeTs caMoe
npio6pkrenie ea (%o mpexbABIEHIA HCEA) NPOTHBOUPABHEIME,
IllémeMans, mo cmpasejrmBoMy sambuamio Memness 2),
npefctaBaas circulus vitiosus: ypepmamie BHempaBomMBpHO,
rorja HenpaBoMBpro mpio6pkrenie m mpioOphrenie mempaso-
uEpHO, Eorza HenmpaBoMBDHO yAepaHie; NPOTHBD LPABHIL-
HOCTH IEpBAr0 NOJOZEeHid efRa JH ETO CTAHETH CIODPHTS,
& ecIH TaEB, TO HENDAaBAABHO BTOpOE.

He orpunas, TarmMt 00pasoMb, BBPHOCTH BOSpaEeRid,
4TO JEIHKTHAA Teopid He JaeTh W He MOEETH JATh €jd-
Haro IpUHNANA, HeJb3d He CABIATH IPEJICTABHTEIAMT ed
U JDYIEXS YOPEEOBH, & MMEHHO: BO 1-XB, eCIH OCHBOBAHie
IpaBa KPEAHTOPa IO OTHOMERi Kb EOHTPAreHTY €ro xoa-
KHUER €CTh JeIHETH, KOTODHH IOpPORIaETs 00A3ATEJBCTBO
hosnarpamneaia 38 YOWTEH °), TO 9T0 06A3ATEALCTBO H JONEHO
nopaexsaTs pascMorplbmilo, a Memxy ThMw Beh mpejcraBam-
Telm JeAMETHOR TODiH PASCMATDHBAIOTH BB HTOMTH CIyIas,
K8EKB mocabacrie JeAMETa, He BOSHATDAEAeHie sa YOWTEH,
4 JHMb BO3BDATH IOAYYEHHATO; U OHH, KOHEYHO, HE CB CBOeH
ToYEH 3pEHid, NpABH: UPUSHABATL NPABO EDPEXHTOPa TPeGo-
BATh YHMYTOXKEHId AETA, COBEDIIEHHATO0 IOIEBAEOME, Npa-

1) Orro. (H. c., cTp. 65) cOBEpMEHHO HEOCHOBATEIbHO BO3PAKAETD
nporust »Tofl ¢urniv, ppunucuRaa ee Illémemamy. Ilocabxmift zame
IPAMO TOBOPHTH, 4TO OTBEICTBEHHOCTH CONSCiens’a H nescius’'a pasinina:
Bropoft orBbuaers ,soweit sein dolus reicht“.

?) Menzel. Das Anfechtungsrecht der Glédubiger nach dster. Rechte
S. 202l , .

%) Hartmann., Gesetz betreffend die Anfechtung von Rechthandl, .
eines Schuldnes ausserhalb des Konkursverfahrens 3 Aufl. S. 20,
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BOMT HA BOSHATpABICHIC HEIs3d '); TAKYI EBAIEPHEANIO
HaJ0 CYHTATh HEYAOBIETBOPHTeAbHON, EAKD IO TeopeTHye-
CEMM’B, TAES M IO IPAKTHYECEEMD co00pazeBiaMs. Ilepsua
33K1I09AI0TCA B TOM'B, YTO BOSBpAI[eHie 0TIYEAeHHONR Bemu
BB COCTaBb OOGHEETOBH B3HCEaHid, Gescibjiso moramaers
npuTAsaHie KPEIHTOPA KB TPeTheMy JuIy; Jadblie TOro
oTBETCTBEHHOCTS 9TOr0 JHIA HE HACTE—OHO He oTpbuaers
HA 33 damnum emergens, HE 3a lucrum cessens, mpuua-
HeHHHA KDeJuTOpy, 9T0, KOHeuHO, mMBio Om mbcro ecim-
6u npaBo mocrbiEATO GELIO HPaBOMT HA BOSHATDAmAEHie ).
Cp mparTHYeCEO} CTOPOHH HeIs3d He NPH3HATH, YTO YHO-
MAHyTad EBAIAQARANIA NpaBa EPeJUTOPA BLI3BAIA OH paxD
HEYA06CTBS BH OCYIeCTBAEHIE BSTOr0 NUpaBa; HA AAd KEOTO-
He TallHAa, YTO HCEM O BO3HArpazjeHin—O0xpHOe MEBCTO
COBDEMEHHHXD 3aKOHOAATEILCTBE, NPOBECTH 3STH HCEH CB
HOJHHME ycuBXOME IOYTH HEBOSMOEHO; O6pEEaTh Ha TY
&e yYacTb HCEH 00 YHHYTOREHIE AKTOBD €jBa-ad IBie-
coo6passo. HesaBacEMO OT® HeEZOCTATEOBT SAKOHOAATENb-
cTBa, UCEH 061 YHHYTOXEHIH AKTOBH, LDH KBAIEQUEALiHM
HXD EAKF HCEOBH O BO3HATpamAEHiH, BH3BAJIA-GH PAID Ta-
EAXT 3aTPYAHEHi#f, EKOTOpHA o6parmin-OW caMoe HPABO
EpeguTopa BB HBUTO mpuspaumoe; TaEb, BOompoch 0 pasmMBph
OpHYMHEHHAr0 YOHTEA, 0 BIidHIA cOGCTBeHHO# HeOpeEHOCTH
EpexATopa, o pacuperbiemim BosHArpamjeHid Memay HB-
CEOJPEHMHA NOCTPAXABIIEMA EDETHTOPAME H T. I.—BCC 3TO
BOIPOCH, YAOBIETBOPUTEIbHOE paspBmenie EOMX® TPYAHO A0-

1) Braaas 31015 saxoinMs y Capmas—De la révocation des actes
faits par le debiteur en fraude des droits du creancier p. 76.
) Hartmann 8. c. crp. 20—21.
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craEEMO ). 3aTBME, BO 2-X'b, BO3PAEBANTH: €CAHGH OCHOBA-
HieMT OpaBa EPEIATOPAa HA YHHYTOEEHie aETa OH.ID JeIdAETS,
T0 1p7 ycobmBoMB HCX0AB mpomecca opuA@YECEOe OTHOME-
Hie Me&Ay KOIEHUEOMD W ero EOHTDAPEHTOMD HCYe3J0-OH
OescaBgBO; €cIE JZeAMETH Pa3b NPH3HAHD CYAOMB, TO 4KT,
nps mocpeicTes ero cosepmeHEHH, TepdeTs CHAY, & CB
HEMT BMBerB M OTHOmMeHie MeEAy:6 EOHTDAreHTAMH; HeEJb3d
gonycruth Taroe paspbuemie pbilcrid, mpm EOTOpPOMT BO3-
HEENIee MeX]y CTOPOHAMH OTHONIEHie Tepaert cHIy H3BHB
H COXpaHAETh ee BHYTpH; & Me&Xy TBME BB caysab ompo-
BepEEHid aKTa EpeluTOpaMu, mocrt mpmEa3HamiA akTa He-
IBHCTBUTENSHEME, TpeThe JHNO, HANDHM. YIIATABIICE 38
EyoIeEHyI0 cum conscientia fraudis Bems, mwbers mpago-
o06paTHaro TpeGoBaHiA EB AOJEHHUEY; OTHONEHIA ME&ELY CTO-
poHAME He NpPEEPAMANTCA °); B BHXOAWTH, uro ybHcTBie
pascMaTpHBaeTcA EaKD AEIUKTD, IO OTHONIEHiI0 Kb TpeTheMy
H, COXpaHAeTH Xaparreph upasombpmaro pblicTBia MeEAy
EOHTDAreATOMS °); €CAM BTOPAA YACTH HTOr0 MOIOEEeHid
BEpEA—H 3TO IOATBEDEAAIOTH COBDEMEHHHS 33K0HOJATENB-
CTBA—TO0 OYeBHAHO HepBpHA mepBad ero moIoBEHA. BB
3-xB, caMu mpeJCTABHTENM ACIUETHOH T€Opim He OTPULRIOTH
OpaBa TPeThAT0 JHNA, Mpio6pbrmaro uMymecrTrBo IyTeMb
cxBaku, TPe6OBATH OTH EPEANTODA BOSMEM|eHid pPAasJIHIHHXB

1) Kaserer Die Gesetze von 16 Mirtz 1874, betreffend die An-
fechtung von Rechtshandlungen zahlungsunfihiger Schuldner (morHRH

3agona) S. 41—42,

) 1bid. B c. erp. 17—-18.
%) Jaeckel—Die Anfechtung der Rechtshandlungen zahlungsunf.
Schuldner aunsserh. des Konkurses S. 159,
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m3lepxeEs (0 veMs phus Bnepexn '), Ecan 6x auno sro xbit-
CTBUTEIFHO COBEPIIAIO ACIHKTH, TO EAEAMD O6GDASOMDB OIPAB-
IATH OPABO €ro Ha BO3MeNeRie aTUX's H3AEPEEKD; ecad KBitcTrie
AMB COBEpMEHHOE JeIHKTH, TO, EAR'H CIPABELIHBO 3aMBuaeTh
Kosaks *), HE 0 BaROMB Bo3Memenin usiep&eEs phun OuTs He
M0EeTs. BB 4-X'B, He AMMEH0 3HAYERid # TO COO6pamenie npo-
THEBD JeAMETHOH Teopid, 4TO OHA OCTABAHETH HACH BB COBEp-
meHHO OGe3HOMOMHOMT HOXOZeHiW mpH BCTphum cB M0bo-
OuTEBAMEME cAyIaeMD ONpOBEDEEHid aAKTA EPefHTOPOMB—
4 HMEHHO, KOUZ& 3ETH COBEDEHD JAHENMS JHIOMD eme
He CTABIIEMG JNONRHMEOMB; CEABeM's: JHNO 3TO PA3AAPHIO0
CBOE MMymEeCTBO, 3aTBMTB BCTYIAETH BH JOJATOBOE OTHOMEHIe
§ OEAasHBaeTcd HEHCHDABHHMB — KDEJHTODH, IPH HAAHY-
HOCTH YCJIOBif Tpe6yeMHXT® 3aEOHOMB, MOIYTH OIpOBEp-
TaTh AAPCTBeHHHH aETH (065 droMs phus Bmepegn). Momuo
IH CEA34Th, 9TO BB DTOMB CIyyal ROIRHHED, Xapd CBOE
HMyMECTBO, COBEPMAET ACIHETH, & OJAPeHHHE —aBIgeTCA
COYYACTHHEOMB 9TOr0 jJeinkra? Ecim EpegnTOpOBT Y A&pH-
Teld BO BpeMda coBepmeHid Aapa He GHJIO, TO H NpaBa
HXP He Morai@ Guth Hapymesd °). Hagomens, BB 5-XB, Ha
Bam'p BSLA4AB, HauGoaBe cymecTBeHBHH HeZOCTATOED Je-
JAKTHOR Teopim TOTH, YTO HmpHAAETCA HENpPABHABHOE SHA-
Yemie upomeccyaisHOll cTopoEB useabiyemMaro HHCTATYTA,
cropord, BE EOTOpOH, EAED MH HHEE OOCTApaeMCd JOKA-
3aTh, JEEATH BeCh IEHTPH Tamectd uncraryra. IIpexcra-

BATEIH JEIUWETHO# Teopim W BTy CTOPOHY, TAKD CEA3ATS,

1) Jaeckel B. c. crp. 151.
*) Cosack m. c. crp. 269.
3) Krasnopolski g. ¢. crp. 55.
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BHECIH BB CBOe Yuemie, HO BMECTO TOro, 9TOGH H3BAEUDH
H3s Hed BHrojy, oOHapyauam, G6iarojapd 9TOMY, Hexo-
cratea csoeli Teopim. Tars, Orro ') m Iewess °) mazmu-
HOCTh aETa 006J2/210Maro cyxe6HO-HCIOXABATEILHOI CH-
Io0#t BHOCATS BB 4dECIO Heo6xoxuMmux® (unerlissliche)
MOMEHTOBS ()AETHIECEAT0 COCTABA JEIUETa; EOHEYHO, BT&
HCOOAHHTEABHAS CHIA aKTA MMEBETs mepBeHCTBYIOMEe SHAUE-
Hie B JAAHHOMB BOOpOCE, HO BHOCA BTO yCIOBie B COCTABB
AeINETa, OHH COBEPMEHHO W3BDAMAITH NOHATIE AETHRTA °).
Texsmanas *) cupasefzuBo saMbyaers, UTO JEAHETH SAEII0-
uaerca BS m3pEcrHOMT 06pash abiicTsia coepmurend ero, a
moroMy rxb abiicreie moayyaers xapakTeps AEIUETA IWII
61arojapd NPHBXOEJeHi0 BHEIHEXB, OTH COBEPIIHTEXd
HeSABHCAMUXD 00CTOATENbCTBD (HAND. GesycmBmEOCTH BSH-
cEamif), TaMs BBTH MbcTa JeamETy.

WsnomeHHNA BO3PAEEHIA UPOTHBS JEIARTHOH TEOpiH
y6b&ja0Ts BB IOXHOH HECOCTOATENBHOCTH €A H XBIaloTh
COBEPIIEHHO NOHATHHMT NOABJIEHie ADYrUX® Teopil, crpe-
MHBIIAXCA YCTPAHATh €4 HEZOCTATEM; HO HH OXHA H8F IO-
. cxBAHEX'B, WO YUCAY OpPHBEPEEHOEBS, IOE& HE MOEETH Chb
HEI CONEPHHYATH.

II. Bropyio rpynny yuemili M0EHO HasBaTh Teopielt
HCEJIOYATEIbHO# OXDAHH BHTEPECOBD EPEJHTOPOBS.
Hpeacrasateramn ea asisiorca Kosags °) m DEmiyes °).

1) Otto m. c. crp. 230.

?) Iaeckel B, c. cTp. 158,

8) Hartmann 8. c. crp. 19.

4) Hellmann s5 EpuT. cr. ARacoy. Orro Krit. Viertelj. B. XXIV 8. 573.

%) Kosack ®. c. crp. 24—30.

%) Forster. Theorie und Praxis des heut gem. preuss. Privatr.
edit. Eccius B. I, 8. 608.
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OcHoBHAA wWaea 9TOR Teopim T4, YTO BB CHAy 3AKOHA BB
HATEPECAXs EKDEXHTOPOBS CO3Xaercd, mpE HSBBCTHHXT Qak-
THYECEAXD YCIOBiAX'S, 0c060e 0043aTeIbCTBERHOE OTHOMERie
MeEJy KDEIHTODOMT W JHIOMB, HPioGpBrmuMT HMymecTBo
10 AETy, COBEPMEHHOMY AOJEHUEOMB, OTHOmeHie mo curB
EO0Ero EpeiuTops MORETH TPeG0BATH HMYIECTBO STHM'S AHIOM'B
npio6pbrennoe. Bs aarsebiimens mpmsepaennu 9Tofi TeEo-
piz pacxozarca. Ko3ak® BOSBOAMTE YIOMAHYTOE 00A3TEJNb-
cTBO B ofmee, Zexamee Ha BChX® mpioOpbrarezsaxs mwy-
mMecTBa —OHA JOIEHH HECTH DPHCKB, CBASAHHHE cB mpio6-
pbremiems: eciu y AOIEHHEA He ORAHEeTCA 00HEKTOBE BSH-
CEaHid, OHE XOIXEHH B03BpaTETh Ipio6pbremmoe. Kosaks
TaEp QopMyaEpyers 9T0 ofmee 0643aTEIBCTBO: BCAEOE
amno, moaydaiomee 4TO-1860 B3 YYROTO HMYMECTBR, 004-
3aHO IOAYMHATECA HEBHTOAMT, CBABAHHHIMT HETOABEO CB
BEI[HHMH TATOCTAMH, IeEAMAME HA EMymecTBb, HO H CB
00IEMT HasHAYEHieM's 9TOTO MMYIIECTBA CAYEHTH IPEIMETOMD
YAOBIETBODEHiA JHYHHXB EPEJHTOPOBT €ro BIAXBIbNA; HO
BD HHTEPECax® TpamAAHCEAr0 060poTa, 8T0 06438TEILCTBO
OrpaHAYEBACTCA TBMH CIyYadAMH, BF KOTOPHXD IO CIOCOGY
TPEJOCTABIEHIA HMYIMIECTBA, HO OCOOHIMT OTHONIEHIAM JRIH,
OpejoCcTaBIAOMAro W npio6phrapmaro mMymecrso, mo us-
BberEOCTH €O CTODOHH mpio6pBraTerd RPATHUECEAr0 HOXO-
®eHid BiaxBisma ® T. m., 9T0 0043aTEIECTBO HE JOBHTCA
CARIMEOMD GOJBIMOI0 TAEECTHI0 HA K0MEHAES ). CF aToit TOURH
3pbria, no makaio Kosaka, yzoBiersopuTesHo 06BACHAIOTCH
CIyYal ONPOBEPEEHid ¥ BOBMESTHHXH OTYyEJEHil cum cons-
cientia fraudis rpersaro u Geamesgauxs—bona fide. Iemiycs
1) Cosack m. c. crp. 26.
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HECEOIBEO WHaYe ROHCTPYHPYETH BTO O0683aTEILCTBO €X
lege: EpejETOpP® MOEeTH Tpe6oBATH B0O3BpaTa mpioGphren-
Har0 TpPeThbHMD JHIOMD HMYIECTBA, TAKh EAEH OHO pas-
CMATPHBAETCA, EAKT HEOTUYHACHHOE; HMYMECTBO JOIKHHEA,
ORasaBmieecd HEJOCTATOYHHMBD XA YZOBICTBOPEHiA €ro Kpe-
AMTOPOBB —TOBOPHTH OHB,—BO HMA CIPABEIAHBOCTH PaCIIH-
pAercA BB TOMB CMHCIB, 4TO OTABABHNA dYacCTH €ro, RaEb
00BEeETH BSHICKaHiA, BO3BPAMAIOTCA BB COCTAB® THX® mpej-
METOBB, WS> KOHXH KDPEJUTOPD MOEKETH HOAYIHATH YAOBIE-
tBopenie. Ks mpejcraBATe 1AM 5TOH TEOpiH UNPUHALIERATS H
Kpacronmoasckitt '); eco ¢opMyampossa mecuepnusaerca Iapomo
CIOBB: 33 EDEAHTOPOME, TOBODHTH OBG, IPH M3BECTHHXB
00CTOATeIBCTBAXD IPU3HAETCA NPABO CUHTATH OPHIAYIECKLA
nocxbacrsia wspberEmx® pbitcrsili, B ero maTepech u BB
npexbiaxs 9TOr0 WHTEpECA, BEHACTYDWBMIEMA. XapakTepH-
CTHER COBEPMIEHHO Ge3coiepEaTelbHAA, BIOPOYEMD ONpAB-
AHBAIOMAACA BHIIEHSIOKCHHHME B3[IAJOME aBTOPA H& IPHH-
OEOH ONPOBEPEEHIA AETOBH JONEHAEA

WsaomenEHA Teopim OTIAYAIOTCA MHOTEMA KDYOHEIMA
BeJOCTATEAMH, OTYACTH Y&Ee OTMEUCHHHMH BB AnTepaTyph.
Tars, B0 1-x5, MucIs 0 co3famim ad hoc mHoBaro o6asarexs-
cTBa ex lege caMa mo ce6B HecuMnaTnysa; Eags Abiaenie 06a-
TEILCTBS IO HX'h MCTOYHHEAMB, TAES H CaMad EaTeropia 00a-
3aTeIBCTBD €X lcge He BHIEPEHBAIOTH EPATHEW; W 9TH 00d-
. 3aTeIBCTBA CYTh mocaBicrsid ma3pbcTEAro cocrasa GarToBs,
HACTYHAOMid 0O YEKa3aHil0 3aK0HA; W IO OTHOMIERI EB
HAM'D 33EOHD 3aHEMAETD IOCPEACTBYIONmee NoJ0KeHie, RaED o

1) Krasnopolski u. ¢. ctp. 64—66.
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OTHOCHTEAHO 0GA3ATENLCTEH AOTOBOPHHXD H JEIMKTHHX'S ).
Cosnamie HOBAro 0643aTEIbCTBA €X lege—8TO BHXOXB H3B
33TPYAHHTENSHATO IIOIOKEHIA M BHXOAS BOBCE HEOCTPOYM-
Hufi: more pxid CO3AaHiA mOZOOGHHXD HOBHXD M HOBHXB
00a3aTeasCTRD GesnperbasHO 1 CEOIBEO OH HX'H HE CO3XaBATH,
OFE He BB COCTOAHIM JAThH YAOBIETBOPHTEABHON EBATH-
¢uranin gamEaro asiaemia. [Ipm cospamim moBaro o6asaTexs-
cTBa ex lege mpEBOAMTCA BB IOATBEpEAEHie ero m3BcTHNA
coo6pazEeHida H 9TH-TO COO6GpameHiA EACAIOTCA HOPMB, OUpe-
abagromuxs gamHOe ABaeHie Bcerga de lege lata, a me de lege
ferenda ?), 1.-e. B HEXT pasBEBaerca ratio legis, a me ratio
juris %), Wmase m GuTH He MOZeTH: COOGPABEHIAMHE BTEMH
onpexbigerca Be0OX0AUMOCTD AId 3aKOHOAATENd BH JAHHOM
caysal UDOABHTH CBOIO TBOPYECEYH0 XBATeAsHOCTH, & JXIA
IOpHAAYECEAr0 4HATH33 BAKEEHT (PaETH, Cb EOTODHME CBASH-
Baerca onpexbieHEHOe OpHEHYECEve MOCIBACTBie W B3AMMHOE
coornomenie mogo6HHXD (aEToB: f). Tags H BH JAHHOMS
caysak. Kosaks ® OEmiycs—mepBuil BO BHEMAHIe ,BHTEpE-
COBB TPAaEIAHCEAr0o 060poTa“, BTOpOH BO EMA ,COPABENIH-
BOCTE“ CO31al0TH HOBOE 0Ggsareascrso. Opues m3s mocxk-
RoBaTexelt uxs Teopin, Peaszepugopds °), mpamo Bupamaerca

)y Menzel. g, c. ctp. 23. Mennesas To®e COSIAETH O06ABATEALCTBO
ex lege, Bosiaraa na Bcagaro npio6phrartens HMymecrsa oTBBTCTBeREOCTE
3a 9yxie JZ0ArH, EOHEYHO, NPH H3IBBCTHRXD YCIOBiAXE,

%) Ibid. crp. 28.

%) 065 oromt pasinvin cM. Haxmans. O COBPEMEHHOMT Pa3BETIH
HAYKH mpaBa CTp. 48.

4) Cy. Mo® cr. O OPHAHIECEOMT BHAYEHIH TPyAa BD OOKIYHOMB
npasb s Pycck. O6osp. 1878, N 5.

5) Volderndorff. Das Reichsgesetz betr. d. Anfechtung von
Rechtshandlungen eines Schuldners ausserh. des Konkurses S. 26.
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TAEB: ,IPABO ONpPOBEPKEHIA HAXOAMTH CBOE OCHOBAHIE BB
o6mens untepech o6opora u Epexnta“ '). IOpuuveckad KoH-
CTPYRNiA Tpe6yers He BTOro; AIA Hed raapEbitmee sHauenie
_unbers opauyecEoe ocHOBaHie, ratio. juris aBiemia — gero
HasBAHHHE YYeHHEe He Jal0Th; TOIGE0 BB Popmyrbs Jrmiycs
HaX0JEMP HAMEKD HA Hero, 0 veMt phus Buepers. Bo 2-xs,
00a Ha3BABHHXD YIEHHXD AAITH IOPHIAICCEYI0 XAPAETEPH-
CTHEY 4BIEBil0 He IO I7ABHOMY, & II0 BTOPOCTEIEHHOMY
ero npuEsEary; o6a omm, uMBa xBio c® mpaBoMB OmpoBep-
EeHid aETa, XapaETepHSYIOTH 9T0 IPaBO, KAEH IPaBO Tpe-
60BaTh BO3BPATA HMYMIECTBA; BO3BPATH HMYIECTBA —BTO IPAK-
THYeCKi#l pesyJbTaTh YHHUTOXEHif aKTa, HT0, RAKD MH IO0-
EaEeMD HHEE, TO, UITO JOCTHIAeTCA y&Ee HOCIB yHHYTOZE-
Hif, 0GHEHOBEHHO OJHOBPEMEHHO, HO MOZEETTH OHTH H PA3HO-
BPEMEHHO, & MOZEeTh GHTh H BOBCE He JOCTHTHYTO. JRIiyCBH
5T0 HA3HBAETS LHIGI0 YAAYTOEEHiA akra !)—ar0 BBPHO BB
cuucad gaapEbiimedt nmbam npasa auma HA YHEUTOEEHie
aETa, Oanmaiimas me mbap: o6escuaedie akra. Kosaks ABHO
nporaBopbunTs xaEHON HMT EBAIAQUEANin HpaBa EKperH-
TOpa, TOBOPA COBepmeHHO BBEPHO, U4TO IpeEpameHie CHAK
4RTa, mapa’imsanid ero mocrbiacTBilli B JAaHHOMT HampaBie-
Hin—Ganzaiimas nbis omposepEeHid; Bce ®e IaasEbiimee
EMBeTs BTOpOCTENEHHOE 3HaYEHie, KB Y€MY OHB LPAMO OTHO-
CHTD BO3BpaTH mMymecrsa ). Kaks ®e 10 Tars? Jammoe
NpaBO XapaETepusyercd, EAEH IPABO HA BO3BPATH, & CAMEHMH
BO3BpaTs HMBErs BropocremeHHOe 3mavenie? B® 3-xm, pas-

') TapTMaHB (H. c. cTp. 23) 3ambuaers, 4T0 OCHOBHOE IIOXOKEHie
aroft TeopiH KopemHTcs BB TpeGOBaHiAXH 3RKOHOAATEIHHOR UOYHTHEM.
") Forster u. ¢, crp. 614.

2
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CMATDHBAEMAA TEOPiA COBEPHIEHHO MCHODHPYETH CYGTHEETHB-
BRI BJIeMEHTH; KAEKs DPEARNiA IPOTHBS ReIUETHOH Teopim,
BEAdmel#l BH HeMD BCe H BCA, OHa mnocrbjosatesnma, HO
m3cxbayeMuit €0 WHCTHTYTH HMEHHO TAEOBH, ITO BHYTPEHHEE
cocrogmie amma, xBiicreylomaro in fraudem creditorum, me
AOXEHO OHTh YIYCESEMO H35 BHAY; W3 EBAIRQHRANiH, Aa-
paeMolt Broii Teopieff, Heas3a xBIATH HEEAEHXT SaEJW0YEHil
OTHOCHTEALHO pAa3IHYid OTBBTCTBEHHOCTH, CMOTpPA N0 Ha-
mpaBaeHilo Boxm JEna ABiicreylomaro, Bch oTabarHne B mpa-
TOMT AiaMeTPAIBHO IPOTHBONOJOZEHHE caysa: orTBTCTBEH-
HOCTH HAX0X4TH He OTXBIbEHY, a oxEET o6milt Epurepiit,
cb TourE 3pbmiz Kosaka — pHCET BO3BpameHid BemHd, Cb
tourE 3pbmia Ormiyca — mpio6pbremie wyxo# Bemmw; sTH
EPHTeDiH HACH OCTABIAIOTH BT COBEPHIEHHO (Ge3IOMONIIHOMB
HOAOKEHIM IEpPefh HECOMHBHHNME DasIHUieMT MeEAy JH-
HaMH, H3B EKOHXT OAHO mIpio6phio mMymecTBo cum cons-
cientia fraudis, a zpyroe Omao nescius. O6a BasBAHHHXB
Y9eHHXT HPHSHAITH 5TO pasinvie, HO, EOHEYHO, He YEA-
3304 ¥ He MOTIHM YEasaTh, BB EAKOM CBASH OHO CB OCHOB-
HEMD NOXOEeHieM® WXP yiemid. Hosagks jame rosopurs 0
crenenaxs suHoBHOCTH (Grade der Schuld '), ambomuxs BB
3TOMD cXyyad sHaueHie, H TEMB CAMHMT RAES OH IIATHTS JAHD
OCHOBATEAHHOCTH JEIMKTHOH Teopin. Bs 9TOMB, BD 4-XB, 8a-
EXI0Y8ETCA COBEDIIEHHO IPaBHIbHOE BO3PAKeEHie, KOTOpoe KB-
1aers Kosary Pazaseodeps, rosopd, Iro aBroph AHIb pac-
muapsaeTs PaETHYECEil COCTABD JEAARTA, EAE'D OCHOBAH{d IPABa
EPeJHTOpa OUIpPOBEPraTs AKTH, COBEPIIEHHHE J0IXHHEOME;

1) Cosack H. c., cTp. 243.
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pascyxjaers Pagisrofeps TaED: CYOLEETHBHHYE MOMEHTS,
EOTODH# AaeTh OCHOBaHi€ IEPEHOCHTh PHCED YHHITOZEEHId
yONTOYHAr0 aETa HA mpio6pbraTend EMYIECTBA, MOZETH
ONTh PasCMATPHBREMT EAED HapymeHie 0643aTeJ5CTBa IPH-
HAMATH B coofpamenie Jpyria 0643aTeIbCTBEHHHA OTHOMIE-
#id ZOIXHWEA, STOTH CYOLEETHBHHE MOMEHTH HpOABAdETCH,
o EBEOTOpO# crememm, kakm dolus eventualis, T.-e. RaEB
CO3H&Hie TOro, 94TO0 TpeThe AMNO coxBiicTByers HApYymIeHii0
UpaBa EDEAHTOPA HA HMYMECTBO XOXEHWES '). OTO BechMa
mbrroe 3ambuamie, momaBmee BB CaME# IEHTPE Teopim
Kozaka. Omo e mutatis mutandis npambarMo 1 ES Teopin
OEmiyca: pash WOHATIE ,HAMYmECTBA“ JOIXKHHEAR PAcCIpPO-
CTpaHAETCA HA BemU Y&Ee OTYYHBJACHHHA H OPHTOMD KO Bpe-
MEeHH NpelmecTBYOMENMY OTYYEAEHII0O, CAMOEe OTIyEJeHie
ABAAETCA ITPABOHADYMEHieM: N0 OTHOMEHI0 KB EPeIHTOPY
H TpeThe IANO0 ABIAETCH YUYACTHEHEOMD STOTO IIPABOHADY-
menia. B 5-x5, mporues Teopim Kosaka KpacHomoascriit
abraers TO Ee BOSpameHie, EAEH M NPOTHBS JAEJHETHOM
{(cu. cTp. 12), a WMeHHO: €0 He O00BACHAETCA CIyYal, KOTXa
OupoBepraeMHii aKTH COBEPIIEHD JHIOME pambe TOro Bpe-
MeHH, 75MF OHO CTAIO IOJEHHEOMS ONPOBEPrAKIIATO AETH
spemuropa ’). Ho oroMy BospaEemilo Heb3d NPHAABATH
DPUHENAOIAIEHAT0 3HAYEHiA; OHO CEOpBe HampaBieHO Upo-
TS PopMyrupoBEr H03aKOMT CBOEro OCHOBHOTO IOJOEE-
Hig # nocrbamee AerE0 MO:&eTH GHTH HCOPABICHO COIIACHO
yrasanio KpacEonoascearo, & ’MeHHO, c150BaI0 CEA3ATH, 9TO

‘) Radlkofer BB pen. Ha coy. Kosaga s Krit. Veirtelj. B. XXVII

H. I, 8. 105--106.
%) Krasnopolski ®. c., ctp. 66, mp. 21. .
. 2*
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mpioOpbraters EMymecTsa O0643aHD HOJYMHATHCA HEBRTIO-
JAMB, CBASAHHEIMEG CH HA3HAUEHiEM> HMYMECTBA CXYEHTDH
IpeAMeTOMDd YXOBACTBODEHIA ,HACTOAMUXD K Gy AymMuXT"
EpexuTopoBs Biaxbisna. Ilpm Taroft dopmysmpoBed Brmre-
YUHOMAHYTHY cayduait mogolizers moxs JaHHYI QOpMyxay, HO
caMad (opMyJa  OTH BTOr0 HHYEr0 He BHHTPAETH, & HA-
o6opors — morepAers: OHa npio6phrers cammroms oGmMif
XapagTeph; 5TO JACTH TOBOXH BCAEHMB HelopasyMBHiAMS,
EOTODHA BB CBOI 0Yepeib MOTYTH GHTH YCTPAHEHH BHECE-
HieMT BD Hee HOBWXS orpammveHiit. 1 ybiicreuressno, Gess
Toro y®e Ko03aE® SacIyEHEBaeTs yOpeEa BB TOMB, YTO OHB
CO3als HOBOE OTPAHHYHTEIBHOE YCJIOBie Ge3mOBOPOTHOCTH
npio6pbrenia mMymecrBa B00OmEe—OTCYTCTBie EPEIHTOPOBD
y mpio6pbrarerd, m ecam roBopHTH eme O GYAymEXE Epe-
JHTOPaxb, TO COSAACTCA TAEOe OrPAHMYEHie, ROTOpOE AACTD
HOBOXG AYMaTh, 9T0 camolf GesmoBopoTHOCTH mpioGphreHia
BOBCe He CymecrByeTs. UTOGH YCTpaHHTH 3TO HejopasyMb-
Hie, JOAEHO BHECTH BH OCHOBHOE HOIOEEHie yEasaHie Ha TO,
OpE EAREXH YCIOBIAX® H CPh KARAME mocibacTBiaMm Ha-
CTyIaeTs NOBOPOTH mpio6pbremia ® mosyvarca yme me
OCHOBHOH NIpUHOUOT, & ONWCARHiE BCET0 HHCTUTYTA. '

TarkoBa Teopid HCEINYATEIsHOH OXDAHH HHTEPECOBH
EPeTHTOPOBS; CO3NABAA BB DTHXH HHTEDECAXD HOBOE 0643a-
TeILCTBO eX lege, OB& BCe-TAEHM He JaJa NPOYHOHX OCHOBH
AId TOCTPOEHiA SaHUMAIOMATO HACH HHCTHTYTA.

III. Tpersio rpynmy o0pasyeTs Teopid, EOTOPYI0 MOEHO
HA3BATH Teopielt HCIOAHETeAbHOR cHIN cyae6HATO PB-
menid. Teopia »Ta BHpOCIa HA IpaKTHYECKO# mouBh —
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CO3J3HA OHA& IPAEKTHEOH HpyccEaro oGeph-TpEGymaia ') m
NPEEeMCTBEHHO nomepmnsaé'rca TepMaRHCEAMT pelixcrepux-
Tons ®). Ilo cymecrsy oOma mpomeccyalbHATO XapAKETepa, HGO
mocraBiena BB TBcaBiimylo cBa3b ¢b ucmormemieMs phme-
Hid IyTeMT BSHCEAHidA; ¢b ed TOYRH 3pbHiA mpaBo EpeauTOpa
OUpPOBEPraTs aKTH AOMEHAEA €CTh XAMb DPacHUpEeHie mpaBa
Tpe60oBaTL B3HCEAHIA; HCEB 00h YHHUTOXEEHIM AKTa W €CTb
JUIb CPEACTBO NpHBeAeHiA cyae6Earo pbmemia Bp HCHOI-
HeHie, a caMuil npomeccs 00T YHHYTOMEHIH AKTA, OXHA H3B
crafiffi HCUOJHHTENFHATO NPpOIECCA; BT0 IPABO EPELHTODA,
Bb BHAY €ro IpoIeccyalbHaro XaparTepa, He MOEETH OHTDH
OOCTPOEHO HA EAEOMB-IHG0 oOmperbieHHOMT MATEpPiaIsHO-
OpPaBOBOMB OCHOBaHiH; IBib ero — mOATOTOBHTH, cABaaTh
OCYMECTBHMEMS B3HCEAHIe; OCymecTBieHieMB ero ompexh-
JAEHHAA Bemp BO3BPAMAETCA B YHCI0 OGBERTOBD BSHICEAHiS;
CBA3AHHOE CP NPABOMB ONPOBEDEEHiA aETa OGDbABIEHie
nocabEAT0 HegBiCTBHTEABHIMT TOJABEO PAIiOHAJIBHOE OCHO-
BaHie 06A33HHOCTH BO3BPATA HMYMECTBA €A BIAXBIBIEMD H
ED MCHOJIHEHiI0 35T0# 0043aHHOCTH OHD BHHYEJIaeTCH IO-
cpexcTBoMB 0cobo#t actio in rem. Tar® Rak® OTUYEJeHHAA
BEmb BO3BpAIAeTcAd BH HMYMECTBO JOIEHUEA pajd B3HC-
EaHid, TO 0esh (aETHIECEAro BIAZBHIA el CO CTOPOHH
Tperbdro, TpeGoBaHie EpeIHTOPA O BO3BpAThE ea—ammeHo
mpexMeTa; OPaBY EpefETOpa No camoif ero mpEpoxh mpm-
cyms BemHHHA XapakTeph. OTEHMS OTPHBOYHKMT YEasaHiAMB
opagraen ['aprwans upmaaers 6oxbe crpoiimyio dopmy. B

1) Erk. v. 12 Januar 1874 und v. 14 Juni 1875 B35 Entscheid.
B. 73, S. 125; B. 77 S. 198.
%) Erk. v. 22 Febr. 1882 s Entsch. B. 7, S. 129.
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mscrbayeMoMs mparB EpejiETOpa OHB BHAATH ABB cropomE:
MOJOEHTEISHYI0 H OTPHNATEABHYI0; HOCIBAHAA 3AEAI0UBETCA
Bb IPHASHAHIA ABTA HeXBHCTBHTEILHHMB, HEePBAA—Bb BO3-
spaTh MMymecTsa oTH mpioGpkrarens ero ¢k mbapo Hcmoa-
HeHiA pBmeRHid NyTeMb BSHCEAHiA; HCEDH, KOAMT OXPAHACTCA
3TO ImpaBo, AB1deTca EAEB-OH actio judicati, koroporo xoc-
THraeTcd, B> OrPAHAYCHHOMB 00BeMB, mpoTEBs npio6ph-
TaTe1d 0GeETOBT BSHCEAHiA, OCYNieCcTBIEHIe IPHSHAHAIO CY-
IOMT NpaBa EpeiaTopa. BEyTpenHee ocHOBaHie 9TO# aHOp-
MalbHO# OTBETCTBEHHOCTH TpeThATO Juma I'apTMa‘s Ha-
XOJHTH B HOTPeGHOCTAXH 060pOTa ® EpPERHTa; IPOTUBD
TOr0, b KOMY Iepemid O0BEeRTH BSHCEAHiA, CTPOHTCA Hpej-
noxomenie, 4ro, upd W3BBCTHHXD YCIOBiAXH, AOIBHARE
EAED OH IpOZ0IZEAeTH BIajBTh 5THMH 00LEETAMH, Bh CHAY
Yero mo OTHOWEHII0 E5.HEME W HpAMBHAETCA BSHCEaHie;
TOTH, ET0, mpio6pBra OOBEETH B3HCEAHIA, JHINIEAT KpexH-
TOpPa BOSMOZHOCTH HOJYYATH YAOBIETBOPEHie, CaMB HOYH-
TaeTcd NOJEHAEOMS, EOHEYHO, HACROIGEO OHB JIAIIHIT Epe-
JZATOD& YJOBIETBODEHIA M HACROAbKO INpioOphis oamHE-
EOBO HMYECTBO D).

Iporuss o9roft Teopinm, EAEH BT LUEPBOHAYAABHOMS €A
BuxB, Taks @ B Qopmyamposrl I'aprMama, G610 BHCEa-
33HO He MaX0 M OCHOBATEIHHEIX'S H HEOCHOBATEIBHHXD BO3-
pazeniit. Tags, Bo 1-xb, yEaswHBaeTcd Ha TO, ITO 9Ta TEO-
pid He jaeTH [OPHIAYECEATO OCHOBAHiA m3crbayemomy WwmCTH-
Tyry *). 9ro0 cosepmemRo BEpHO, HO He HAZO 3aGHBATH,
9TO CAMH NPeJCTABHTENH BTOH TeOpiE Bb 9TOMD COBHANOTCA.

!) Hartmann n. c. crp. 24—25.
%) Cosack B. c. crp. 30. Otto B. c. cTp. 230 u Ap.
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3arhMs, BO 2-XB, He AAMEHO 3HAYeHiA ygasamie Ieexs ')
# Mennead *), uro Teopid HTa IPEANOJATAETH, UTO BEmp eme
HAXOJHUTCA BO BIAXBHiE TpETHATO AWIA, TOTAR KAED AIA OLpO-
BEDEEHiA aKTa, 9TOro BoBCe He Tpe6yercd. JbiicrBuTeanHo,
BAaBHie Bempio €O CTOPOHH TPETHATO HE €CThb YCIOBie 0mpo-
BepZ&eHid M Ha3BAHEHE NPEACTABATEIH PASCMATPHBAEMOMR Teopin
COBEPIIEHHO HEOCHOBATEIbHO UPHAAIOTH STOMY SHAUEHie; Jame
¢k TousM 3pbEiA HXB coGCTBeHHOH Teopim, STOr0 He Tpe-
Oyerca—ecan Bemp He HAXOAATCA Y&e BO BIaxBmim Tperbaro,
TO 9T0 He J3eTh OCHOBAHIA OTEASHBATECA OTH TpeGoRamid
ed BO3BpPANEHiA BB IMCI0 00HEETOBH BSHCEAHIA—eC.JH OEa-
&mETCA, UTO €€ HA JAm0 HBTH, TO IHME BCTYNAETH B CHAY
mpabuio pretium succedit in locum rei. Jarbe, 85 3-x5, roso-
pATH, YTO TEOpid 5T He 00BACHAETH II0UeMY Kb OTBBTCTBEH-
HOCTH IDHBIEKAETCA He CAMB JONEHHHEEL, & mpioGpbrarers
HMYIIECTBA: BO3BPATDH HMYINECTBa —I'BJb OIpOBepEeHid 4ETa,
HO yEasadieMs H& 9T0 He HCUYEPIHBACTCH €r0 3HAYEHIA °).
CErasaTs, 9T0 H310KEHHAH TEODPid BTOr0 He 00BICHAETT HEABSA
— 088 OHTH MOEETH HeyAOBJIETBOPATEIbHA 9TO 00BACHAECTE—
970 BBDHO: J0BO.JBCTBOBATHCA YEA3aHieMb Ha (aKTHIECEOE
Brapbnie nan Ha 3aMBHY AOJEHHRA TPETHEME JANOMB CAHII-
EOMT Mal0. B 4-x%, BSrI445 HA 5TO OpPaBO, TOBODATS,
EaEb Ha clyuail pacmimpenid mpaBa BSHCEaHiA IOPOEIAETD
HecoMEBHHYI0 OmMHGRY, & HMEHHO: OHB 3aCTABIAETH HpPH3-
_HATh TOJNHYI0 TOXJZECTBEHHOCTh NpPaBa Ha ONpPOBepEeHie
4KTA& CH IpPaBOMB HA YAOBIeTBOpeHie, BMBOmMUME Yy&e

1) Jaeckel m. c. crp. 157.
?) Menzel 8. c. crp. 15—16.
%) Otto B. c. cTp. 229,
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MCUOXHHTEABHYIO CHIY; Me&Ay TEMB 3TH mpaBa PASAHYHH:
TepBoe COBEPMEHHO HESABHCHTH OTH BTOPOrO '). ITo BOSpa-
#HeHie eABa-IH OCHOB&TEIBHO: DACIIHDEHie IAHHAr0 OPABa
J0 TOro, 9T0 BB €ro COCTaBH BXOAHTSH Jpyroe mpaso, HE YE&-
3HBAETH HA OTOEJECTBIEHie DTUXD ABYXD HPABB; STHMD YEA-
3HBAETCA JHb HA €IMHCTBO HXD> OCHOBAHiA, 9TO He MBmAaeTs
EaEAOMY H3D HUXD COXPAHHTH CBOXO WHAWBHAYAISHOCTS.
Bw 5-xB, ¢b Tourm 3pBHiA sTO# TeOpim HeBOSMOEHO YHH-
YTOEEHie AETA O IepeXofb ED TpeTheMy JHIY 3aMBHEMHXB
Bemell BooGie, AeHE's BF YaCTHOCTH, B60 B3HCEAHie EAcCaeTca
ompexBaeHANXT Bemel, a He aOGCTPAKTHHXD NBEEocTell =
61arojapa pACIIApeHiI0 IPAaBa BIEHCEAHIA, 0HO MOZEETH Ra-
CaThCd IWUIP TOYHO OmpeXBIeHHHXD Beuwjelf, mepemejmExXD
0TH JZOMEHHEA H eme HAXOAAIAXCA B 00JAJAHIM TPETHATO
JHNA—YTO OTHOCUTENHHO JeHEEHHXTH CYMMB OYeHb DBIEO
OmBaers ). 910 BospameHie oueHb caa00; OCHOBHAZ Hpej-
IOCHAEa ero He BBpEA: mpeAMETOMT BSHCEAHIA MOTYTBH
OuTh M He WHIWBAJYAAbHO OomperbieHHHA Bemu, & AeHEE-
HHA CYMMH; MaJO TOT0, JaKe NpaBa Tpe6OBAHIA HA JeHEXE-
HHA CYMMH; BSHCEAHH OHH, ROHEUH), MOTYTH OHTH, XOTA OH
B cMBmaiuce b JAeHFTAMH TPETHArO JIHIA; CBb PACIIApe-
HieM's MOHATIA BSHCEAHiA HETH ZOCTATOYHATO HOBOJA HE pac-
IPOCTPAHATE €ro Ha JeHEeEHHA CYMMH, mepemejmia 10 0cna-
puBaeMOMY aETy. BB 6-XB, YEASHBAIOTH H& TO, 9T0 0GBEETH
BSHCRAHiA JOIEHH UPHHAJIEEAT EB COCTABY HMYIIECTBA
IOIKHAUEA, & BB IAHHOMB CIy4ah OHM y&e BHILIE H3B HEro H
IepelLId BB COCTABH HMYIIECTBA TPETHATO, & CIEXOBATEIEHO

) ibid. cTp. 231.
?) Cosack, u. c., crp. 30—31.




¥ 0GLCKTAMH BSHCEAHIA MOYATaEMH OHTH He MOryTs ). U 310
BOBpAKEHIe He W3H CHIBHHXS. KcIiE #ATE mocaBbroBaTelbHO
[0 STOMY IyTH, TO HIpHAETCA BCARill IEpPEXOXs HMYMECTBa,
X0Td 6R 0e3syCIOBHO IOPOTHBYSAEOHHHIH, CIATATH (€3mOBO-
' POTHHM'S TONBEO IHOTOMY, 4TO OHB COCTOAICA; BH DTOMS
cayuaB Bempb QAETHIECKH IEpemaa B COCTABD HMYIIECTBA
apyraro JIHNA, HO TAKD EAKD OHA Iepemiaa TyAa Hempa-
BoMEpHO, TO BO3BpamaeTcd B HpeRHEe IOJIOEEHie; ecin
ona pambe GHJIA rOTHHME 00TLEETOMD BSEHICEAHIA, TO OCTACTCA
TAKOBHMSB. BB 7-XB, Teopid 8Ta, EAKS rOBOPATH, HE A3ETh
' HHEAEHXD TOYEEH ONODH Xid pasrpaEEuenia bona u mala
fides npioGpbrarera mmymecrea ). Dro sambuamie exsa au
gocrarouso BBcro: BBAbL ecam Teopia STa mpU3HAETH HCED
060 yHmuTOXEeHim arTa 3a actio in rem m cabrosarexsHO
IACCHBHHMS OCHOBAHIEM'S HCEA CIHTAETH HADYIIEHIE BEIIHATO
OpaBa, TO DTHMD Y&e IAETH JOCTATOUHYI IOYBY AAA pas-
xmuenia bona fides ors mala fides; camo coGow pasymbercs,
IT0 HAPYIIEHO IPABO MOXETH OHTh Mam bona mam mala fide.
Hakosens, Bb 8-XB, caMoe pBmuTessHOE H OCHOBATEIbHOE
BO3pameHie, Eagoe rBiaerca oro# Teopie#t, ro, 4o oma mpH-
AAeTDH DPABY EPETHTOPA ONPOBEPTATh ARTH BEI[HHHA XapAKTEPh
H HCEY, OXPABAIOWIEMY 3TO IPABO — XAPAKTEDS BEMHATO HCEA °).
Wnave rosopa, Teopid 3Ta HCXOAWTH H3B TOr0 MOJOKEHid,
4T KpEIETOpy UPHHAJICEATH BEHIHOE OPABO H& EMYyIe-
crBo RoaxBmEA. Iloromenmie 310 Gesycaomo HeBpHO, X0TA

') Otto, 8. c., crp. 16.
1) Ibid. 1. c.
) Jaeckel. m. c., cTp. 157.



H OpEEATO (PAHNY3CEHMD EOAEECOMT ') H IOAAEDEHBAETCA
dpannyscuMu nusaiacTaMy ). Taks, HA BOIPOCH: que pré-
tendent-ils? T.-e. EpeguTopu, Jlopams orpbuaers: ,que les
biens du debiteur étaient leur gage, que ce gage suffisait
pour assurer le payement de leur créances, mais quun
acte consenti par le débiteur I’a diminué en aliénant frau-
duleusement des biens qui étaient une partie de leur gage®.
Hecocroarersnocrs oraxs coobpamenift uxma msb cabiym-
maro: B0 1-xB, cosjaerca HOBad (opMa 3a10ora, IMMEHHAH
onperbieHHAT0 BHYTPEHHATO COAEPEAHIA M IOPHAMIECEAr0
SHAYEHIA; ec.JE 3TO mpaBo XBiCTBUTENBHO €CTh MPAaBO 33I0TR,
TO JHI[0, IPio6pBTAL €ro ¢ TOr0 MOMEATa, KAES OHO CTAJ0 Epe-
JUTOPOMB, 10IRHO Ee HOJb30BATHCA U3BBCTHHMHE rapaHTIAMH,
06esmevnBAIOMUME ero 06ASATeALCTBEHHOE IPABO; HANDHM., Y
JOAEHUEA AMEeTCA ABUEHMOE HMYIMECTBO, ecad OH EPejuTOPD
BMBIE B HEro 3aI0roBO€ MPaBO, TO OHG MOI'B GH eme A0 Ipo-
CPOYEH IIPOTHBHTHCA OTYYEAEHI0 3TOr0 EMymecTBa—Bbab HE
A&pPOME IIpH 8aJ0r5 ABEEHMMAr0 HMYIIECTBS Bemb IIEPEXOAHTH
BO B1axbHie 3aEJa10OPHHAMATENS; eCIE OH EpesaTops aMBis
KBHCTBATEBHO 33J0TOBOE IPABO HA HMYIMECTBO AOIKHHER,
T0 nmocabiHif AoameH  6H GHIB OHTH OrPAHHYEHD BB

1) Art. 2093 C. c. :

?) Laaurent-Principes de droiv civil t. XVI N 434. K1 aroil Teopiu
npunHEkaers ¥ Kapongkifi. O npash Epexutoposs onposeprars cibieH,
32KIOYCHHNA JOIKHHEOMP Cb TPETHHMH IHUAMH BB EYDPH. ID. H yI.
np. 1882, N 6, nprioE., cTp. 8- 9. Oryacty Capmas 8. c., cTp. 44, 81.
Nuquet. De l'action Paulienne en droit romain et en droit frangais
P- 98. OTHOCHTEIBHO PHMCEATO HpaBa KOIr0 CHOPHAN O Xapakreph actio
Pauliana; cnops oroRYmIcA BH wOiE8y Ingoaro Hcka cM. Reinhart.
Die Anfechtungsklage wegen Verkiirzung der Gliubiger. Actio Paulana.
8.1—22. Crapyio anteparypy cM. y Mankie witz-Beitréige zur Lehre von
der actio Pauliana. S, 15—23.
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mpasB pacmopamaTECA CBOHMB HMYIECTBOMS H EAEANi
AOAEHUED OKasajgcd OW JANOMS OTPAHHICHHHMS BB CBOEMD
npasB co6crBeEHOCTH, TYTH TOZPEO H BOSMOZHA AHICMMA;
OXHO H3% ABYXH: WA EpeiuTOps HMEETs HPaBO 3aiI0ra, HIH
Be mybers, ecim uMBeTs, TO JOARHHES OrDaHHYEHD BB
npasb pacmopazenid, eciy He AMEBeTs, TO He OTPAHHYEHD;
CpeABAro HAYEro GHTL He MOA&ETH. '1eo0pid 9Ta rOBOPHTE, 9TO
OEs myMBers mpaBo 3a10ra, 3aKOHOJATEABCTBA XKe He Orpa-
HAYHBRIOTH IIPaBA PACIOPAREHIA ZOAKHWUEA, KAKD TAKOBOTO;
Hen30B&HENA MoCABCTBIA IPAAATHX S TEOPielo HoJI0&EeHi mpo-
TuBOpEYATS EHSHM H AOAEHKE GHTH orBeprEYTH. OYeBHAHO,
mscabiyemMoMy gBienio Teopia mpugaia HeBBpHYIO EBAIH(H-
ganio. Bo 2-x%, cosjaHmOe Teopieio 3aI0roBoe IpaBo HAETH
Bh paspBst ¢B ycTaHOBEBIMEMCA PAsrpaHHYECHIeMS BENIHHX'B
H 0043aTeIBCTBEHHNXT UPABH '); 9TO CBOEr0 POX& OBeme-
CTBACHHOE 0048aTEILCTBEHHOE IPaBO; HEIB3f, ROHEYHO, OTPH-
IATh CYWECTBOBAHIA TARHXD HECOBEPHIEHHWXs (OPMT Bem-
HHXT NPaBh, EOTOPHA BOCUDHHEMAIOTH BB ce6h HBEOTODHA
9epTH 0043aTeJbCTBEHHNXD LHPABE: H HA060DPOTE; camoe Ib-
IeBie HeCOEPYmHMO BB IpaHENANS m gBigerca G6esyCAOBHO
BBpDHOI0 XADAETEPHCTHEOI EHSHEHHHX'H ABIEHiH, HO B mpH-
whHeni oHO mperepnbsaers HEEOTOPHA yEAoHenid *). Ecan
IpHBEPEERIH 5TOH, HA30BEMT ee TAEB, 3IOTOBOH Teopim
co8zaJH HOBYIO POpMY, TO AOAEHH OHIH YEASATh €4 Xa-
PAETEpHCTHYECEId uepTH, OTBecTH eif ompexbiemmoe mBcro
BB cdacreMB mpaBb; YKasaTh: YTO BB STOMB mpapB Bemuaro,

1) Kaserer. H. c., cTp. 44.
) Buspmei#gs. Yae6n. maugextd. npasa T. 1, BB nepes. Haxmana,
erp. 92-93.
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910 06a3aTescreHHaro. Man &e aMs c.rBA0BAN0 CO3JATE HOBYIO
cacremy. Hu Toro, Hm gpyroro omE me cibaasm. B® 3-x3,
COSIAHHOE BEmHOE NPABO HEYAOBIETBOPAETH OCHOBHOMY
Tpe6OBaHil0, EOTOpPOe EDB HEMY, EAED ET BEMHOMY IPABY,
MOEeTh OHTb HpefbABICHO; & HMEHHO: OHO He HMBers ompe-
xbieHAAro 10pHMYECEAr0 OCHOBAHIA '); BO3HHEAA OZHOBpE-
MEHHO CB 0643aTEIFCTBOMT, OHO XOXRHO BH €ro OCHOBAHIH
HAXOJHUTh B CBOE; AOrOBOPT OEA3HBAETCA HEMOCDPEACTBEHHEIMD
HCTOYHHEOMT HE TOAbEO 06A3aTEJHCTBA, HO H BEMHATO IPAB],
vBMB OHB IO CYmECTBY CBOeMY GHTh He MOEeTh. BT 4-X5,
33J0r0BaA TEOpid "OCTABAZETH COBEPIIEHHO HEBHICHEHHHMSD
BOIPOCEH: I0YeMY KF OTBETCTBEHHOCTH IIPHBIEEAETCA HE JOIXK-
HHEEB-38JI0T0JATENb, & TPeThe JHNO: BBAP AONEBHHED HApY-
mMEIS NPaBO 33I0TA; OpHIETCA MIA NPHSHATH TPEThE JALO
COYYACTHHEOMD HADYIIeHid, T.-e. CTATh IIOAD 3HAMA Je-
JBETHO# Teopiu ® WOA® BHCTPBIN ed NPOTHBHAEOSBS,
HIM JOOYCTATH BO3MOZKHOCTh CAMOCTOATEJFHArO HADYMIEHiA
TPETHEMB OpaBa SAJX0TA H NPEJOCTABHTH EPeIHTOPY actio
hypothecaria; Toraa mesaTbM’® 3aCTaBIATH EPEIHTODPA OIPO-
BepraTh akTh: actio hypothecaria, rag®d pignoris rei vin-
dicatio, mampaBigeTca OopAMO Ha Bemp, OCTABHBH COBEp-
IMeHH0 BB CTOPOEB agTH, IO EOTOPOMY Bemp Nepemia Eb
BaingEoMy Biaxbapmy. Hakomenms, Bb 5-XB, 3210r0Bad TeO-
pid HOPOEIAETH PAXD BOIPOCOBH, KOTOPHE SAKOHOAATENH-
CTBOMT HMEOrja He paspBmaxuck m He Mora:m paspbmarsca
B TOMD CMHCIB, KAET TOro Tpe6yers mocabioparensHoe mpH-
mBHenie 9T0# Teopim; HANp., BOIPOCH O CTOIKHOBEHIH IPABa
EPefdTOPa CH IPABAMH ADYIHXH 3aJ0TONpHHEAMATe’el F0IZK-
) Kaserer, g c., crp. 44.
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HAEA H Ch OPABAME ADPYTHXH JHYHHXE KPEIATOPOBS €ro;
ecad KPexuTops, uMbiomili npaBo OIpoBepEeHid akTa, HMBeTH
H 33BOHHOE IpPaBO 3aJI0ra, TO BTOMY HmOcIBIHEMY IPaBY HE
MomeTs OHTh oTBejeHO MBCTO HH3mee CPABHHTEABHO CB
EPYTHMH JOTOBODHRIMH 33JOTOBEIMH IPABAMH; TOYHO TAREE
EpPeJETOPD 5TOTH He MOEeTH GHTh IOCTaBIEHE: BB OXHHA-
EOBO€ IIOJOEeHie CH ADYTHMHE JHYHRMH EPEIATODAMH XOJIK-
dAEa; & Me&Jy TEMB eclm HCXOAHATH H3H TOr0, YTO KpejH-
TOPE OHmpOBepramiift akTs He mMBeTs 33I0r0Bar0 IPABa —
EaEB 9T0 INpPHHATO BCEME 3aKOHOZATENHCTBAMH — TO H 3&-
EXAONPAHUMATENH AOLEHAEA MOTYTH OCYIIECTBHTH CBOH
npaBa paHbe EpeIuTOpa, ONpOBEPralOmAare aETh, & JHYHHE
€ro EpefATOPH BCTYHATH CH EPEJATOPOMB OIPOBEPralUIAMB
aRTH Bb KOHEYppeHmil0 HA o6meMb OCHOBAHIE — 4TO H
BIOJHE CHpaBefIHBO.

Bb BEIy H3I0BEHHENXD CO00pameHiffl Teopid HCHOJ-
HATEIbHOH cHin pbmeria, — B® ToMD BUJB, EAED OHA
HOHUMAaeTCd H QOpMyIUpyeTCA COBDEMEHHOH# AOE-
TPpHHO#, HECMOTPE HAa HEOCHOBATEIBHOCTH MHOTHXD BO3Da-
#HeHill ed HPOTHBHHEOBD, BCe-TAKH HE MOZeTH OHTH IpH-
3HAHA YA0BIETBOPUTeAbHOI0. MH HOIYEpPEHYIH CIOBR; ,BH
TOMB BHAB, EAED OHa NOHEHMAaeTCA u QopMyIHpyeTcd CO-
BpeMEHHOH JOETpHHOH®, TAEH KAK® BB CymecrBs u MH
IpEXOAUMB KB 3TOH Teopid, HO HmOHAMAeM® H (opMyIn-
pyeMs ee HBCEOILEO HHAYe.

Hcxoamyio TOURy 3TO# Teopim MH cuuTAeMT 0Ge3yCIOBHO
BBpHOIO: TPABO EPEAUTOPA ONpPOBEPraTh AKTH, COBEpPHICHHHE
AOIEHAEOMB, €CTh BCIOMOTATeAbHOE CpPeJCTBO B3HCEAHid,
OCyIIeCTBIEHie HTOr0 mpaBa —CTajiA IpPOmecca HCHONHEHid
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cyie6Haro pbmenia u npaTOMB, ROHEYHO, pBmenia, cocrods-
marocA IO JeHe&ZHOMY Tpe(oBamilo mcTHa; eciE phmewmie
COCTOHTH BB HDHSHAHIM IPaBa HA HHAMBHAYAILHO ompexB-
IeHHYI0 Bemip Bxm Ha ABfictie, TO Tyr® HcmOaEemie MoO-
EeTh COCTOSTh JHIb BB Nepefavl Beud HATYPOIO HIH BB
HOHYZjenin KB ABHcTRilO WaIm ®e BB COBepmeHim ero Ha
ciers OTBBTYMEA; BB 9THXH POPMAXT HCIOJHEHie HAEAEOLO
OTHOMEHiA KB IpPaBy Tpe(OBATH YHHYTOXEHie AKTA He
aMBeTs —AaKTH YHAYTOEAETCA 1IA TOTO, ITOOK OCTAAOCH HMY-
HECTBO, EOTOPOEe HAE MOri0 OHTh NPOZAHO, & BHPYYEHHHA
ACeHBI'H BPYYEHEH BSHCEATeI0, HIA €CIH 5TO JIeHBIH, YTOGH,
HXD BPYUUTH BSHCEATH, HAH Ee €CIH 5T0 IPaBO HA JeHERHYIO
CYMMy, YTOOH @HepejaTs 5TO IPaBO BIHCEATENI0 HAH JpPy-
rOMy Jadny, o6A3aHHOMY YILIATHTH €My BTy CYMMY.
Hcnoamenie pbmenia Bb sroft ¢opmB cocTorTs m3B
oB1aro paja arTOBH MeXEIy COGOI0 CBASAHHEX'G: HAYAJHHEIH
AETh—HAJIOKeHie apecTa MIM B3AUpelNeHid HA HMYMECTBO;
EOHEYHHH — BpyUeHie JeHEEHON CyMMH. ADECTH MIx Bampe-
ImeHie HAJXAralOTCA WHOTAA H 10 NOCTAHOBIEHIA pbmenia mam
70 BCTyILIeHid pBmenid B SAROHHYIO CHAY, HO DTO IpeJBAPH-
TeJbHOE OrpaHHYEHie H YCTAHABIUBAETCA BH IPEANOJOEEHie
TOT0, YTO HACTYHOHTH EOHEYHH! MOMEHTEH—YIIATA BSHCEAH-
Ho#t cyMMu. B® TBx® ciysasxs, ROrjia OOGBEETH BSHCEA-
HiA COCTOHTH HE BF JeHERHHXD CYMMAXD, & HHHXD Bemaxb,
MeR&]y HAYATGHEIMG M EOHEYHNMB MOMEHTAMH HCIOJNHEHid
pbmenia JexETE eme 0JWHD: UYCARYAAA NPOJAEA MMYIIE-
cTB3, ¢5 NBIbI0 O6pameHid ero Bh JEHEEHYI0O CYMMY, KO-
TOpad BPYYaeTcA B3HCKaTe 0. Bech 8TOTH PAXH HCHOXHATENB-
HHXB aB#cTBilt ZaeTs OCHOBaHie NPHSHATH CymeCTBOBAHiE
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Bh BTHX'D CIYIaAXD 0C060# (opMH 3ajora — 8aI0ra Cy-
ze6Haro '). 3a10ore eCTh NPABO HA CTOWMOCTS, MBHY HMy-
mecTBa; 00AaJaTENI0 BTOTO0 IPABA IPEJOCTABIACTCH BOSMOK-
HOCTh OODATATECA EB OPraHAMB BIACTH CB TpeGoBaHieMT 0
OPABATIE EAED HSBECTHHXT OXPARHTEABHHXT MBDH, TAED W
wBpE, HampaBIeHEHXH HA PeaJH3aNil0 IpPaBa Ha HOJydYeHie
JOXEHOM CyMMH. BT 0JHEXD 33E0HOJATEHCTBAXT DTOMY 3a-
JOTOBOMY NpaBy IpHAaHA BechMa perbepHad ¢opma—oHa
TAED M HaSHBAETCA; BH JPYIHXD OHA CEDPHBAETCA HOIB Das-
XRYHERME PopMaMu ¥ 00PAJAMH — CYIECTBO Ee ero Be3ys mpu-
sHaeTcd. OCHOBaHiEMs BTOr0 33J10roBaro IMpaBa ABIAETCA EO-
HEYHO B38E0HB, OOCTABIAMMiff yCTAHOBIEHie H OCYymECT-
BIeHie ero ®WSBBCTHHMHE YCIOBIAMH: YCTAHABIHBAETCA OHO
pBmenieMs cyZa DO HCEY KEPEXHTOPA H OCYIIECTBIZETCA 0CO-
OLMH HCOOJHUTEIFHEIME OPraHAMH IO IPOocEGB BSHCEaTend.
Cyzs BB cBoeMs pBmeHiE N0 HCKY, NPU3HABAA OPABO HCTHA,
Buberh ¢» ThMB IpeAnECHBAETH BSHCEATH NPHCYZEACHHYIO
cyMMy cb orpbru@Ea, T.-e. yCTAaHOBHTh, OyZe HCTemdb mO-
JEeIaeTs, IpaBo cyAe6Haro saiora BB ero moxssy. Ocymect-
BIEHie &e 9TOr0 IPaBa MPOMCXOJHTH BHB HemoCpeACTBEHHATO
yuacTia cyia m caMoe TpeGoBaHie HCHOJHeHiA pbmenid, mo
IYXY COBpEMEHHAro IIpaBa He €CTh TpeGOBaHie HCKOBOE, He
HcEb, actio judicati — aro TpeGomamie, mo mbam, masHa-
YeHil0 ¥ BHYTPEHHEMY XapakTepy, EAEs He BHSHBalomee
He00X01EMOCTH 061edeHia BF (OpMYy HCEA, €CTh HH UTO
BHOe, Kakb imploratio officii judicis, 5 cymecrss croems

1) Beisser. Bemerk. zum osterr. Anfechtunggesctz 85 Oester. Cen-
tralbl. fur d. jur. Praxis. 1885 Ht. 1. S. 6.
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SHAEOMAH pHMCEoMy upaBy '). Cyis Bb pbmeHim zaers
. o6myio ¢dopMy — BSHCEATH; HCHONHATEILHHE Oprams cxb-
AyeTs O9TOMY BelBHil0 yiEe II0 YEasaHI0 BSHCEaTeld,
EOTOpHi 0336094BAETCA POSHCEAHiEMs HMYMECTBA, MOTY-
maro OHTh OGHEETOMT B3HCEaHiZ. Kcam wMymecrso Ha-
XOJUTCA Yy TpeThAro JImma, TO 3T0 He MBmaers ocy-
MEeCTBIEHi0 IMPaBa CyAe6HATO 38J0TA — HMYMECTBO IOAIe-
EATD apecTy W y Hero OTGUpAETCA; €CIH Ch HEro IpHIH-
TAIOTCA AcHERHNE NIATeXER, TO H HA HAXD HAJAAraeTcd apecrs
Bh TOMB CMHCIB, 9TO Tperse JHIO 064A3yeTcd NPOHSBOXHTH
IIaTeXED, He JOIXHUKY, & HCHOHATCILHOMY oprany. Ecan nuy-
MEecTBO 0TOMpaeTca OTH TPEThATO IULA, TO OHO IPOAAETCA HA
00meMT OCHOBaHIH, & ICHETH HepeJaloTCd B3HCEATEN0; eCAR
e JeHBCH NOJNYYCHH HCHOANTENPHHMS OPraHOMS, TO OHD HX'B
BpyuaerTs BsHCEaterio. Korza cyze6HOe mpaBo 3aJora YCTa-
HOBAEHO, TO JOXXHAED He HMBers mpaBa OTYyRIATH HIK
OTEA3HBATECA OTH IPABs HA HMYINECTBO, IO IOBOJY KEOTO-
paro mpaso SaJora YCTaHOBIEHO. AETH, COBEPIEHHHZ HMEH-
HO CB 3T0K0 IBABI0, T.-e. pajH OTYyEJEeHIA MMYMECTBR HIAH
OTEa33 OTFH HPABH HA HEro, KOHEYHO HerbilCTBETENEHD; OHB
HCHODHPYETCA ¥, HECMOTPA HA €ro CYuIecTBOBaHie, HACTY-
nanTs BcE mocabicreia cyse6Earo 3alora — HMYMECTBO
OPOARETCA HIH NPAMO IepefaeTcd B3HCRATENI0 JICHEEHAA
cymMa. HopmassHo, ecam 3TOTB AETH CcOBepmeHD JO
YCTAHOBIEHIA CyAeOHArO 3aJ0Ta, TO OHDB GesycaoBHO ABHCTBE-
TeXeHs, HO BH HBEOTODHXD CAyYadXD OHD NOAICKHTH
VHAUTOREHi0 — STH To CIYYAH HACH H 3aHHMAITH. Hamid

') Renaud Lehb, der gem. deutsch. Civilprocessrechts. S. 422.



TYTS OCHOBAHIA IPaBa BSHCEATENd ONPOBEPraTs AETH?
OcHoBaHieMT ABAfETCH HApYIEHie XOIRHAEOMD HpAaBa cy-
Ae6Haro 3aiora, IPHHAIICEAMAr0 B3HCEATENIO.

Mu npmjaeMs o6paTHYO CHIY CYAe6HOMY IpaBy 8a-
J0ra OTH MOMEHTA €ro yYCTAHOBIEHIA Kb MOMEHTY COBEp-
menis ONpOBEPracMaro akTa; MPaBO CyAe6HAr0 3aI0Ta Ipex-
HOJAraeTcAd Y&Ee CYMECTBOBABIIAME Bh MOMEHTH COBepiie-
Hid aRTa W CaMHH A&KTH— COBEDIIEHEHMH Bb HAPYImeEHin
ero. Jro mecomnBHRo Qusnmia, HO PuEnig, B0 1-xB, HaXO-
J4mad cBoe OupaBiaHie Bb caMoM® (AETE cymecrBoBamig
OpaBa BSHCEaTeNd YHHYTOXHTH ARTH; XOIRHHEE HA CAMOMB
xbab, e Tepnami#t crBcmemii cyje6Earo mpasa saiora,
CTABUTCA, EAED OH BT Eapy, sa sxoHaMBpennoe abiticreie, mMsb
COBepIICHHOE, B INOXOEEHie JANG, HAJH EOTODHMB y&Ee
tarorbeTs cyAe6HN 3aX0rB; 9TA MHECAb, Cb Goapmoio BE-
POATHOCTEI0, HMMBIACH BB BHAY Y SAROHOJATENd, NPH3HAB-
maro 33 EPeAMTOPOME IpPaBO TPeGOBATH YHHYTOZKEHiA Bpex-
HATO AAd HEro arTa. Bo 2-xB, QuEOiE 8T8 061eruaers
IOpHAUYECEill AHAXHSE JAHHATO NPaBa, JABAH BOSMOEHOCTH
npuaMBHATE BT PUHTHPYEMOMY SBIEHIIO TO, IT0 YCTAHOBIEHO AL
ABJeHid, EOeMy 0HO ynogo6idercd; Kb AAHHOMY CIyYai mpH-
mBraloTca npaBria rhiicTBATEAbEAr0 CYACGHATO 3210T8, XOTH-
6u Ha xBab sajore 5TOTH He ONATG YCTAHOBIEHB. BB 3-XB,
AAE YACHEHiA IpPaBa EPEJATOPA ONPOBEPraTh ARTH, COBEp-
MeRRN# J0IRHEAEOMB, He pass mpubbrarm k% QuUEmiE BB
cunicrt mpmaamia wspBcTHOMY moaomemilo o6paTHO# CHIR.
Mu Brgbim, uro Illénemans mpEiars o6paTHYIO CHIY Ipex-
apienilo mcka, I'apTMans—BIagbmilo A0IEHHER; TAES ITO

BTOTH HpieMT OEASHBAETCS y&e HCOHTAHHHME; HO CB 0CO-
3
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GeRHO0 MOAB30I0 H YOBAHTENBHOCTE) OHB HpEMBHEHS R
CIy9810 OUPOBEPEEHiA 4KTOBB, COBEPUICHHHXB HECOCTOA~
TEJFHHM'S J0AZHUEOMB, DBapoMt m Hoaepoms; Bosspbmia
9THX> YYEHHXH BeChMa GIMSEH KB T€ODiH HAMH HPHHATOM.
Baps BHRUTH BB EOBEYpCE $opMy HCHOJIHETEAPHATO WPO-
mecca OTHOCHTEISHO BCETO EMymecTBa XoixHEEa (General-
execution) m [}acnpocrpanaer's BlifHie EOHEYPCA H& BpeMA
OpeimecTByiomee €ro OTEPHTIIO, & TAREe HA BpeMd COBEp-
menid aETa A0AZHEEOMT '). Koieps cospaers A1i EOHEypCa
ocoGoe mpaBo HA HMYMECTBO JOIXHHEA, HasBaBB ero Beschlag-
recht (mpaso BeCHMA GAHBEOE B’ SAJI0TY) H DACIDOCTPa-
HAETH €ro TOEe HA BpeMd, mpexmecTByiomee ero rbiicrem-
TebHOMY ycTaHOBIEHIIO ).

duErmpya mnpaBo cyae6Haro saiora, MH,  OJHAKO, He
NpPH3HAEME CYNMECTBOBAHiA IpaBa saiora BH JANE Eperm-
TOpa, T.-€. faJeER OTH HpHHEATIA B3raaia Jlopama. Iloxo-
REM, MOEHO BOSDASHTH, YTO, IPHAABAL CYAeOHOMY B8a.10ry
06paTHYI0O CHIY EB TOMY BpeMEeHH, EOTAa B3HCEATeXp OHLIB
IUIOb KPEAHTOPOM, MH TPHSHAEMT 34 EPEJHTODOMT HPABA
salora. JT0, OXHAEO, COBCEMT He TAED; HACH HEXb3d YIH-
9HTh BB IpoTHBOpBUiM mOTOMY, 9TO mOIOEEHie ,B3HCEATENH
mMBeTs mpaBo cyAe0HArO 3aJ0ra Ha EMYMECTBO JOABHHES,
mepeHeCceHHOe, OPH H3BBCTHHXT YCAOBIAXB, HA HPOMLIOE
BpeMa“ OTHIONb He TOEJECTBEHHO CH moXoxeHieMt Jlopama,
YTO ,KpPeAHaTOPS HMBETH NpaBO 3aI0ra HA HMYIIECTBO XON&-
HEER“; IpaBO Cyxe6HArO0 3aI0ra MOEeTs HMETH He BCA-
Eiff EpefuTOps, & JHMB TOTH, KOTODHH CTaxh B3HCEATE-

') Bar. Das internationale Privat und Strafrecht S. 494 m cxbx.
3) Kohler. Lehrbuch des Konkursrechts S. 102—104, 192--194.
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JeMT; TAES 9T, CTPOTO [OBOPA, BO3pameHie 6YATO EPEABTODTE,
no Hamemy MEBHilO, BB CymHOCTE EMBeTs IpaBo salora,
He 0C0GeHHO GOraTo CMHCIOME, — CyJe6HOe HmpPaBO 3aJ0ra
OTEOXb He TABOE HPABO, KOTOPOE MOEETH NPHHALIERATH
BCAEOMY EpefuTopy. TH BOspamemia, Roropma xhaaiorcs
3aI0roBoff Teopieo, He MOryTh OWTh AbraeMu Bamel Teo-
pim 00paTHO# CHIN CyAeGHATO 3aIOTa; & HMEHHO: BO 1-XB,
oHa mMBers BB BAXY 3310T0BOE MpaB0 BNOJHE ompexbiennaro
COJep&EAHiA ¥ IOPHAHYECEAT0 SHAUEHiA; OHA HMEHHQ IIpej-
HOJAraeTs OrpaHHYeHie NPaBA PACHOPAEEHIA BB JHNB X0JE-
'HHR&, HO He EAEB COCTOAHie Xidmeecd BO BCe BpeMA Ha-
XO&JeHia Jama BE kauecTBB goammEEA, a mMblomee MBero
€ MOMEHTA COBEpINEHid AETA; BO 2-X'B, HE COBAAETCA HOBOE
OpaBO CepPejUHHATO, MEXK]Y BEMHEHMHE H 0043aTeIbCTBeHHEIME
OpaBaAMH, THOA, & LOPABO 9TO BemHOE WPABO, IPaBO 3a&-
Jora, EmBlomee CBOH 0COGEHHOCTE EaBb CYAeGHOe MDABO
3aJ0ra; Bb 3-XB, 0HO mMBeTs cBoe ompexbieHHOe OCHOBA-
Hie—cyAe6HOoe pBmemie, cnia Eoero HAIpAaBIEHA peTpoO-
aETHBHO; B 4-X'b, HAI& TEOpid He OCTaBIdeTH 6es® OTEBTA
BONPOCA O TOMB, 10YeMYy OTBBICTBEHHHMT HBIAETCA TPETHE
JENO0, & He XOIEHHETG; EAKH YBHAUME HHEEE, HETH HAX06-
- HocTH HpEGBraTh HE BT ,COyuACTIO‘, HE ET OCMAME mOC-
IBACTBIAMT BENHEAr0 IPaBa; BB 5-XB, BOmpocH, phmemie
EOHXFH CTOXb HEYAOBIETBOPHTEIbHO. Cb TOUEM 3sphHiE 3a’0-
ropo#t Teopiu, ¢ Hameit Tourm spbmia paspbmairca Hax-
IeRAMEMT 00PASOME, & WMEHHO, IO IPABEIAMTB O XbiicTBm-
TEALHONS CyAe6HOMST 3a10rB: 3auoroBud mpasa, paEbe xbiter-
BHTEABHATO CyAeGHATO 3aJ0T& YCTAHOBICHHHSH, COXDaHAIOTH
CB0e CTADIIHHCTBO, HG60 IpH EOHRYPPEHIIH XOTOBOPHEIXB
3&
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83J0TOBHXH OpP3BH CBb CYAeOHHMT 3aI0TOMB, mocAbxmEil
yeTynaers; TOYHO TAEXe IOpPH EOHEYPDEHOiH CB APYrEME
JUYHENME EpefmropaMn. Kpegutops, ompoBepramomiift arTs,
XoTd H WMEers mpaBO 3ax0ra, HO CyXeGHOe, HEB3Mpad HA
CyINeCTBOBaHie KOEr0 OHB OCTAETCH JHYHEIMB KDPEAHTODOME
H EOHEYPDHPYeTH CBH APYrEMH Ha 00meMD OCHOBAHIH, KAED
augHE# Epeaarops, EMBiomi# cyze6Hoe npaBo 3ai0ra.
[IpaBo cyxe6Earo 3axora, pacIHpoCTpaHEHHOe Ha BpeMd,
npejmecTByomee ero FBACTBHTEIPHOMY YCTAHOBIEHiO, HA-
pyImeHO AOXEEHKOMB, COBEDMHBINMME aKTh in fraudem
cr. ditoris. AETH Joa®eRD OHTh YHAYTOEEHD, TARS EaRb
WMeHHO WMB HADYIIEHO cyAeGHO-3axoroBoe mpaBo. Kpeau-
Topy Aaerca mckb. Ilo o6memy mpaBmay, 3TO JOAEEHD OH
6uas GWTP HCED BemuHH, HO cyAeGEHHE 3azors mMbers
cBOH O0COOCHHOCTH, 3ACTABIAIOMiA HE CTOXb IMAGIOHHO Pas-
pbmaTs 9TOTH BONPOCH; BB CYAe6HOMT 3aI0rB MH BHIUMB
opnybeenie wHCcTETyTa imploratio officii judicis -- sroit
imploratio m oxpamderca CyAe6HO-3JI0TOBOE HPABO; ECIH
pbus maers o pbiterBarearHoM® mpaBB cyje6naro 3a-
J0ra, TO BB CIyuaB ero HADymeHis CO CTODOHH ROIKHMESR,
HaOpuM., oryymjenia, EBre mBera HCEy; myTems Hedop-
MAIBHHMB, HOCDEACTBOMT HMIIODPALiH, HCUOAHATENLHENH
OpraHs OTHHMAETH Bempb Yy Ttpersaro. Ilomommms, xpamm-
Telb MMYMECTBA EB CPOEy Oy6iuunoff NpOZAmE yMeps, &
HMYIIECTBO OEA3aJ0Ch Y TPETHATO; B3HCKATels o0pamaerca
He Ch HCEOMB BT CyAb, & Cb IpOCKGOH EB HCIOAHETE.s-
HOMY OpPraHY O TOMB, YTOOH apeCcTOBAHHAA Bemp OHIQ
OTHATA Yy TPeThAr0 JUNa W Hpojama. UTo Ee EKacaeTcd
QuBrAPOBAHHATO UpPaBa CyAEGHATO 3a10ra, TO TYTH KAPTHHA
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nsubHdercs IMmB BB YACTHOCTAX'D; €CAd OHO HApYMeEHA, TO,
RKaED @ upm ABlicrBETeasHOMB mpaBB cyze6Haro saiora, He
AaerTcd 0c06aro MCEa O €ro BO3BDAMIEHIH B YACIO 00LEETOBD
B3HCE&HiA, & HpeRocTaBideTca HOZATH mpocs6y, imploratio
officii judicis; HO T8 EMIIOpanid HeBO3MOXHA panbe yEAYTO-
FeHid AKTR, BB CAIy KEOTOPATO BeHjb II€PemLIa Eb TPETHEMY;:
9TOGH JOGUTHCA BTOTO YHHUTOZEHid, HEOGXOTEMO OOPATATHCA
Eb CYAY Cb OCOORMT HCEOMB; 9TO HE00X0ZuMO cxbiars mo-
TOMY, 9TO, BO-II€DBHXB, MCIOJHATEIBHHH OpPraEs He EOM-
nereHTeRs BH pBmenix Bompoca o cmab akra H, BO-BTO-
PHXB, caMuil BOOPOC> O BO3MOEHOCTH INpejaHid 00paTHOM,
CHAH - CyleGHOMY 3aJ0T'y H BO3BpAIeHid BEMHE BB YHCIO
00TBeKTOBD B3HCEAHIA HOCTABXEHD BB SABHCHMOCTH OTH Xa-
_ PaKTEpa &ETA, MOLIERAMAr0 YHHYTOMEHil0; €CIH OHB YA0-
BAETBOPAETH HSBECTHEIME yCIOBiAMB W ecTh &ETH in fraudem
creditoris—@uarapyerca cyieCHoe mpaBo 8ai0ra; OHB pas-
CMaTpHBAETCA KaRb COBEDHIEHHHHE BB HApYymeRie 9TOro
OpaBa ¥ 3aTBMP y®e MCHOIHHTEIbHHHE ODraHs MOEETH
yioszersoputh Ty imploratio — Bemp BosBpamaerci BB
9ECI0 OGBEETOBH B3HCEaHid. TagUMEB 06pasoMs, CHOPE O
TOMB, €CTh J¥ HCEH 06T YHHITOEEHiE AEKT& BeI(HHH nId
JIMUHHHA, ORA3HBAETCA NPASIHHMEB; CAMHE HCED 00F YHHYTO-
HeHiN aKTA, Y&Ee OO GYEBAIBHOMY CMEICAY, HE MOEETH OHTH
actio in rem; om® He uMBers HemocpeJCTBEHHArO OTHO-
Memis E BemE, & KAcAeTcd AKTA, COBEDMEHHATO WO MO-
BOJy BelH; 4YTO Ee EacaeTca XaipHBimuxs mocrbrersii
YHAYTOXEEHIA, TO caMoe OGoipmee, 9TO MOZKHO CEA3ATH,
3T0 TO, YTO OHH JOCTHraOTCA YBME-TO mOZOOHHME, actio
in rem; Bemp BO3BpaIIaeTCA BH YHCIO OGHEETOBH B3H-
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ckamia myTeMT yxoBietBopeHis BedopmasbHOH mpocHOH,
imploratio officii judicis; yxe BB sToMB rayGoroe e pas-
amuie oTs actio in rem — e B3HCEATENr He Xo6HBaETCH
BRIOYEHIA Bemy HenpeMbHHO BB COCTABH CBOEr0 HMYymie-
CTBA — OHB 033009€HH JHMB BO3PAIIEHIEMT €d BB YHCIO
00LeBTOBS B3HCEaHIA. TAaKH 9TO BB pACHODAEEHiH EpeiH-
TOpa AB& CPEACTBA: HCED 06D YHHUTOXKEHIH AKTa H MPOCHOa
BB CMHCAB HMIIOpaNin; 9TH CpeACTBA CBASAHK BOBCE HE HEPAs-
DHBHO: HCTEI's MOKETS NPENbABIAT HCK® U He IPerbARIATE
mpock6y, X0T4 OOHEHOBEHHO, IO COOOpPaEeHil YAGOCTBA, OHE
coepunarorca. Uto RACACTCA EMIIODALIH, TO NOBA HA ed Xa-
paETepacTHEE Heuero ocTaHABIWBATHCA—TYTH BETH HHEER-
EEX'h OPEHNAIIaIFHEX b EIOHEHil OTB 06MUXS OpaBuIb XBA-
TEAbHOCTH CTOPOH'S B HCHOJIHATEALHATO OPraHA HPH OCYMECT-
BaeHin gblicTBETeA5HATO Cyje6naro sazora. UcEs &e 065 yru-
9TOZeHiE AETA HMBert cBO#l 0COOHH XapaETeps. ITO HCEB
0 OpHESHAHIE aKTa HexbiicTBATEASHRMS; HeXBACTBATEALHOCTS,
0JHAEO, BF 9TOMT CIyYal aBidercd, Bak® ee HASHBAIOTS,
OTHOCHTENBHOK ') BB TOMB CMEHCIB, UTO ARTH GE3CHIEHS
IO OTHOMEHIO KB EPEXHTOPY, HO COXPAHAETH CBOIO CHAY
BO BCEMs OCTAJ-HOMD, HHETO, EpoME Epezmropa, He Bmparb
OPHESHABATH AETH HerbltcTBATENSHHMT; AI& BCBXD ocTaxp-
HHXB JANODb, EMBOMAXT OTHONIEHie KB AETY, He HCEIIOYAL,
EOHEYHO, W KOHTDATEHTOBS, AKTH COXDAHAETH CBOK CHIY.
Beabrersie Tago#t oTHOCHTEAbHOH HerBACTBHTEISHOCTH 3ETA,
ACEs 006 YHAYTOREHIH €ro BCe-TARH OCTAETCA HCEOMD O
HegbicTBHTEAPHOCTH, OTPANATH TAEOBOY €ro. XapakKTeps,

') Kaserer B. ¢, cTp. 46. Steinbach. Kommentar zum Gesetze
v. 16 Marz 1884, S. 15. o




Baxs 910 phaaers Hags '), moromy wro mMm me RoxeGrarca
BCB OCHOBH AKTa, 9TO &KTDH HE 6€3yCIOBHO 00e3CUIMBAETCH,—
Hexb3d; mopazaerca Janmb uspBeTHHE addeETs aETa BB
n3BcraoMs HampaBieHinm W Bb E3BBCTHHXT mperbiaxs. He
BCAEi# ®e HCED. 0 HexbiicTBATEIFHOCTH JOIEEHD HENpPeMBHHO
IOpAa3HTh AETH BH CAMOMF ero KOpPEB, 4mmuTH ero BCAEAr0
S8HAYEHid; N0 OTHOMEHi0 Eb HCEY EpPeiaTopa 005 yHHYTO-
EeHiA aETa 9T0 OHIO GH COBEPIEHHO HEOCHOBATEILHO:
KpefuTOps Ro6HBAETCA YHHYTOZeHia aETa, WMBa BL BHAY
aams cBo# coGcreemEmit waTepecs ). Ilporuss Tagoi# ormo-
curexsHOH HexbiicrBETeIbHOCTH BOScTaeTs MeHmeas °); crporo
roBOpA, BOSpaEEHIA €ro He HANPABIGHK HNPOTHBS HECO-
MEBHHOCTE ()AETR, YTO AKTH COXPAHAETH CBOK CHIY IpPO-
TEBH BCBXD JHIb, HEOPHYACTHHXD CAMOMY OCHADHBAHINW;
OHSB BO3paEaerd JAMMb IPOTHBS HOBATIA ,HexbilcTBHTEXB-
HOCTH II0 OTHONEHil0 EB EDEJHTODPY“; OHBb He NOHHMAETS,
EaEs MOEHD roeoputs 0 HegbiicTBETEI HOCTH caMolt mo ce6b
# HexblCTBHTEABHOCTH 10 OTHOMERi0 EB TOMY HIH ApY-
roMy ammy; H Bb TOMB H BB ApyroMts cayuad ,abiicrsie”
(Wirkung) akTa mopaZaercd, OHO He B COCTOZHIE BRISBATH
opuzrIeckrxs mocxbacrsili. Orm mexpoymbmia cosepmenBO
HEOCHOBATEIbHH; EKOIJa MH roBopuMBs O HexbcrBETEIH-
HOCTH caMo#t mo ce0B, To mpexnoaaraems usBBCTHHE HOPOET
aETA, 6IArOZApA EOTOPOMY OHB NajaeTh E4ED OCHOBaHie,
EaEKS OpuupHa u3eBCTHHXTD mocabjicTsift; mpE OTHOCHTEXB-
Holi me HejbHCTBATENSHOCTH, AKTH GeSyHpEueHE CAMT IO

1) Naquet 5. ¢. crp. 174.
) Kaserer u. c., cTp. 46.
%) Menzel B. c., ctp. 11.
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ceGb m mapa@syerca Immb TO HAM Apyroe ero mocabacrsie BB
TOM's HAH APYCOMT HANDABIEHIH,—HASKHBATH 9T0 MOEHO 00€3-
CHICHieMS &ET, 00e3NpaBIEHieMs ') €r0 AR HHAUE EAES —
3TO BCe PABHO; J& H OPOTHBG BHPAEEHid ,OTHOCHTEAbHOM
HexbitcrBuTeNpHOCTE “ HEYero Hexp3d uMEBTH, eciu HNDHAATH
et Tounn# u omperbremHENN cMHCESB.

Eme oauns cymecrBeHHHH NyHETH He SaTPOHYTH Ha-
meit Teopie#t. Is® mpejmecTByOmAaro nsiomeHis BUJHO, UTO
NPOTHBHAKOMB EPefdTOPA, ONPOBEPraioliaro akTh, MH CIH-
TaeMD AOJEHHEA—OHD DA3CMATPUBAETCH EAET HADYMHTEAb
mpaBa Cyie0HAr0 3ai0ra, OPOTHBH HEr0 W JOAEeHD OHTH
HAUDABIEHS HCED EpejHTOpa 00F YHHITOXEEHIH A4ETa, &
Me®Ay TEMT H SaKOHOJATEABCTBA, H NOETPHHA NPUASHANTEH
OPOTHBHHEOMT KDESHTOPA TO TPEThE JANO, Ch EOTOPHMB
HIE BB OOAb3Y KOTOPAr0 AETh JOAEHAEOMB COBepHIEHb.
Cs Tourm 3pbmig Hame# Teopim, pasimuaomelt HCED 005
yHEEuTOXEeHIE aETa 0TDh imploratio officii judicis, sTo0 0vems
mpocro. IIpocs6a BB cMmcal imploratio, mozo6mo actio
hypothecaria, asazormumoit rei vindicatio, me MomeTs GHTH
IpexbABIACMA HPOTHBH EOro-I60 mHOro, EpoMt iuma, BB
COCTaB HMYIIECTBA KOEro, X0Td W CIMBIINCH Ch HAME, mepe-
III0 HIX OCTAIOCH HEBOCTPEGOBAHO WMYMIECTBO JONBHHEA;
5T0 HAXOEAeHie HMymeCcTBa JOIEHUEA BB COCTaBB mMyme-
CTBA APYIOro JHN3 M CIYHRUTH YEa3aHiEMT: MPOTHBS KOr0
IpexbABAAeTcd NPOCch0a; TOILEO 9TO O0GCTOATEJRCTBO H 3a-
CTABIAETS EPEIHTOPA YEASATH HCHOAHATEISHOMY OpraEy Ha
AHHOE JHI0, JACH OTH Hero OTOGPATH HMYMECTBO, ROHEYHO,
He 114 [epejayd ero JOAREUEY, He JA4 Tepefaud Epe-

') Burkchard. System des oster. Privatr. H. II, S. 442.




IMTODPY, & X4 oOpameRia ero BH OGHEETH B3HCEARIA
B 14 NOCTyUJeHid CB HUMB, BAEH CH TAEOBHMS. Bb
BHAY CBA3H, CylIeCTBYOme# Mexxy oTo#f mMDaopanielt u
HCEOMB 00 YHRUTOHeHiH, mocaBimii upexrsaBagerca mpo-
THBH TOr0, IPOTHBH EOr0 IpeXbABIeHA nepBad. PaspmBaTsh
9TH JBa Tpe6oBaHid HBTH OCHOBAHiA; HMPOTHBD STOTO TOBO-
pATH H IPAKTHYECEid cooOpamenia: 1) yro6mBe aid Epe-
AETOPA COEJHHATH 9TH ABA TpeGOBAHiA, HADDABHBH HXB
OpOTABS OZHOrO M TOr0 e Ivna; 2) 9T0 H BHrogHbe 114
Hero: o6iajgaTelh HMYI[ECTBA UpAMETs MBPH EB COKpH-
TiI0 CBOETO HMYIIECTBA, YSHABE, UTO HPEXBABIEHE MCKD KB
JOXEHHEY W CEODO KB HeMY 06paTdTcd CbH HCTPeGOBAHieMB
npio6pBrennaro; eMy Ba 9TO EaKb OH jaeTca BpeMdA; HH-
KaEuX® ofesmeyaTeJsBHXB MEBDL OpPOTHBE HEro NPHHATO
6HTH HEe MOMeTh, 4T0, OXHAKO, BOOXHB BosMOZ®HO M nbie-
coo6pasHo BB TOMB cayuah, Korza HCEL 00% YHHITOEEH{H
4ET& TpeJBLABIAETCA TPOTHBE HEro.

TaroBH cymecrsennns uepTs Hame#t reopin. Bb mocas-
AyiOWeMs WM3IOKEHiH HAMB He Pa3h NpPEJCTABHTCA CIydyai
opeMERHTs B TPOBBPATE OCHOBHHA ed MOJOXeHid.



ITVIABA BTOPAd.

Bo3uukHOBeHie npaBa KpeguTOpa ONpoBeprath KOPHAUYe-
CKie aKTbl, COBEpLWEHHbie AONMHHKOMbL Bb ero yuiep6n.

Vcaosia npa HAIMYHOCTE EOTODHXH EPEETOPY Ipexo-
CTaBIAETH NPABO ONPOBEPraTh AKTH, COBEPMEHHHE JOAKHH-
EOMB, MOTYTH GHTh CBeieHH Kb TPEMT rpymmaMs: 1) ycaosid
Ha CTOpOoHB EpeguTopa, 2) yciopia Ha CTOPOHB JONKHARS
% 3) ycioBid Ha CTOpOHE TpeThdro JImma.

I. YcxoBia HA CTOPOHB EPEXHTOPA.

K35 ycI0BiSMB STHMT IDHEAIICEATH:

1. HaamaBocTs 06a3aTeascTBEeEHATO Tpe6oBania,
06131310 MAT0 HCIOJIHATEAbHOI0 CHAOW. OTA HCHOIHH-
TeAbHAA CHIA TPeGOBaHiA, EAED BOSMOZEHOCTh GHTH peanHsu-
POBAHHHME, MOEETH GHTH PasCMATPHBAEMA CF ABYX'H TOYEKSH
3pBmig, ¢ mpomeccyaiLHO# H CB MaTepiaibHO - IPaBO-
Bo#t. Cp mepBoif TpeGoBaHie XOAEHO YAOBIETBODATH MWpPO-
IeCCYSIFHKNT YCAOBIAMD, He0GXOTHMEMS A1d PeAIASAIIH ero,
uHAYe: TPe6oBaHie AONEHO HMBTH HCIOIHUTEIPHHH THATYAD.
Co Bropo#t Toukm 3pbHia, TpeGoBaHie AOIEHO YAOBIETBO-




paTh MaTepialbHO-IPABOBHME YCIOBIAMB €r0 peaimsanim—
0HO A0A®HO OHTH caMo mo ce6B jgocrarToumHo SpBANME gad
abficrBaTeasHoff (akTHIECEOH peanrmsamiE, T.-e. €CIH OHO
ci)oqno — CpORB JOAKEHD HACTYIHTb, €CIA CYCHEH3HBHO
yc.losnb—yc.uonie HOAEHOOCymecTBATECA. UTO EacaeTca HCHOX-
HATEAbHOH CHIN TPe6OBAHIA BH MPOMECCYAJLHOMT CMHCAE,
70, EOHEYHO, BOOPOCH O TOMB, EOTJa OHA HACTYHAETH, phb»
maeTcd Ha OCHOBAHIM OGMEXB NPABHIG TOr0 HIH JPYroro
SAKOHOAATEAECTBA, ONperBIAIOMAro yCIOBiA B MOMCHTH BCTY-
1ILIeHid cyje6raro phimenia B HCIOIHATEABHYIO CHIY; TAME-Ke
ompexbaaorca @ ycaoBiA T.-H23. DPeBAPHTEABHATO HCIOI-
Hemid, Momuo-am cuATATH TpeSOBAHiC O6JAZAOMEMD HC-
HOABHTEBHOIO CHIOK, KOLJA IO HEMy COCTOAzoch phmesie,
noAleRamee HpeXBapuTelsHOMY HcmoABeHilo? Ha sToTh BO-
mpocs cabryers oTBETHTH yTBEDAUTEJBHO, HO He 6€3yCIOBHO.
Phmenie o6iazaeTh HCIOAHHTEIFHOI CHIOW, HO CHAR BTO
JHIIb MOXETH GETH y HEro OTHATA NyTeMs 3aMBHN ero Apyrams
pbmenieMs, IOCTAHOBICHHHMS BHCITHEMG CYAOMB; 9T0 06CTOA-
TeJA5CTBO, EOHEYHO, He 0cAa61deTh HCHONHUTENbHOH cHAN ph-
IIeHid, He SaCTABIAETH OTPHOATH €r0 CHIH, a ARKETH AAIMb
ocHoBamie, nmpueATs E3BBcTHNA MBpDH KT oXpaHeHil0 HHTe-
peca orebrunka mamp. cautio de restituendo. Ilo ormomesniio
Eb OpPaBy ONpOBEPraTh AaRTH, eciE pBmerie mo Tpe6osa-
Hil0, IPABAJIEEADEMY EPEAUTOPY, DOAICRATE JHME MPEeABO-
PHTEIPHOMY HCOOZHEHi0, HAZO TOXe yCTAHOBATH H3BBCTHHA
oxpaHuTeIsBHA MBpDH BB WHTepecB HpOTHBHO# CTOpOHH,
Ha cayyalt mosopora. MBpm 3TH MOryrt OHTH DA3JHYHH,
& HMEHHO:BO 1-XT CyAS JOIEEeHD HPiOCTAHOBHTH HCOOJHEHIE
pbmeria mo wucEy 06T YHHYTOEEHiH AaETa 10 MOMEHTA
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noxsaro Berymaemia phmemia mo raaBHOMY ‘TpeGoBamito
EPEJMTOpa  Bb SAKOHHYIO CHJIY, T.-€. X0 ODHSHAHIA 33 STHMD
Tpe6oBaHieMs Ge3moBOpPOTHON HCHOIHATEIFHO# CHAN, WHAYE
TOBOPA OHB IONKEHD CYCHEHJHDOBATh CAMOe HCIOXHEHie.
Tagosylo Mbpy npmaars repmanckiil saxons 1879 r. (§ 10).
Ho mporuss sroro moryrs OnTs xbiaemu u aBiatorca cy-
WECTBEHHHA BO3DABEHIA: &) CO3XaeTCA HOBHH caydalt, KOTAa
OCIORHANTCA W BUJOWSMBHATCE YCIOBiA HCIOJHETEABHOH
cuin pbmenid, T.-e. cosgamrca ycaosaud phmemia, RaE®
BBuTO COBepmEeHO HCRAI0IATEIBHOE, OTT Yero HMEHHO BB AAH-
HOMT.c1y3aB eABa-IE MOZHO OEMAATH HOJE3HHXD PE3YAbTA-
T0BB; b) TAES KAED CPOEB Aid 06pAmEHid mpejBapHTENbHOM
HCOOJHUTEIFHOM CHIH B OKOHYATEIGHYI0 HEe MOM®eThH OGHThH
noa0omens (ccIn UOJAHA AUSNIANIOHAAA ®AX06a), TO Beaba-
creie saMejleHit m saTameks Bb upomecch Me&1y Epend-
TOPOMS H AOJRHUEOMB, TPeThe JANO MOXKeTb X0Aro HAXO-
JHTHCH Bb HeonperBIeHHOCTE OTHOCHTEAbHO CBOEH 00833 HHOCTH
ED . BO3BDATY HMYUEeCTBA H 00LeMa 3To# 00A3aHHOCTH b,
¢) orybra pbmenid, mo KoTopoMy mocabroBazo mpeaBapH-
TeAbHOE MCIIOJHEeHie, MOEETs NPHIMHATH OTBBTIARY IO HCKRY
00> yHHUTOZXEHIH &RTA MHOKECTBO COBEPIIeHA0 HAIPACHH XD 34 -
TPYAHEHilf; TAaRs EakB IO HCEY 9TOMYy cocrogioch phmenie,
X0Td W He UOJJeEamee HCIOIHEHi, HO BIekymie m3Bhcr-
HuA mocabgereid, To mo orMBEb pbmemia mo raaBmomy
HCEY (MEEIY EDEIUTOPOMB M JOABHHAKOME) mOCABACTBiA
9TH UpHAercA YCTPamHuTh. TAETL, eCIH BH WIOTEYHYIO KHHLY
BHECEHA IIpeiBapuTelsHad OTMETRA, TO OHA ZOAEHA OHTDH

) Kranichfeld. Gesetz betref. die Anfechtung von Rechtshandl;
eines Schuldners ausserhalb des Konk. S. 50, p. 6. ’ '




YHAYTOZEHA; HIH eclH pbmeHieM® mo HCEYy 00 YHHYTOZEe-
HiW aKTa YHHYTOREHA Heccid, TO 3T0 mocrbicreie MOEers
OHTb YCTPAHEHO UMb HyTeMT HCEA Kb Kpexuropy '). 2) Bro-
pad H3H mpepiaraeMuxs MBpE® Goxbe siacTmuEA: Kpexd-
Tops, EMbomi#t pbmenie, mogzemamee muperBaPATENBHOMY
BCIOAHEHi0, MOKe T'h NPeAbABATh HCED 00D YHHUTOREHIH AKTA,
HO CyAD MOFETH NPiocTanoBuTs AB10 X0 BeTymIeria pbmenia
BB IOAHYIO HCIOARHTEABHYI0 CHAY °); BTO ZOIKAO GHITH mpeo-
CTaBIEHO ero ycMoTphHilo; pyROBOANTECA OHB Z0IEEHD HHAH-
BUAYaJBHHMHE-0C0GeHHOCTAME 0TxabHATO cayyad °). IpranAND
BB BTOMB C1y4aB ocraerca B mo.HOY HENPWKOCHOBEHHOCTH.

U taks, Tpe6oBamie EpegnTopa XOMEHO OHTH UPHSHAHO
phmenieMs, o6aafaromuMs ucno.iHATeAbHON cHIo#. CB TOYEM
3p’hniu OpHHATON BaMuA TeopiH, 06paAcHAT ce6B Ree0X0AUMOCTD
9TOro ycloBid BecsMa Jxerko). Kcam nmpaBo onposepxeHida
aKTa ecTh CpeiCTBO B3HICKaHiA, TO mpemie TEMP He HACTY-
DNHIA YCAOBiA MOCABIHATO, & Kb TAKOBHMS Ipemie BCEro IpH-
HAJIERUT HCIOIHATEABHAA cuia phmenia—Onio Gu HEmo-
crbioBaTeabH0 OODPAMATECA H KB DTOMY BCIOMOIATENbHOMY
cpexcrsy ‘). Cb mameit Touxu sphRia mpaBy cyieGHArO 33.10r8 -
mpuAaeTca 06paTHAL cHIa—EPEeJUTODS JOAEEHD 00.1a8aTh A~
CTBHTEILHHMB NPABOMD CYJeGHATO 8aJI0ra, YTOGH BB €ro HHTe-
pech sromy mpaBy Morsa Ourth upmiama obparHad cmia. Ho

1) Hartmann 8. ¢. crp. 191—192.

%) Ibid. 1. c. takme Jaeckel H. c. erp. 196.

%) ®éaxgeprgopds (H. c. crp. 126) npotuBs 3TOrO; HO ero Makmio
Beyxo6cTBo ycxoBnaro phumenia Momerh GHTL yCTpAHEHO HCEOBHMD 110~
pansoys. [IpoTHB® 3TOr0 HEETO HE CHODHTH, HO BB ITOMB-TO H COCTOHTB
HEYZ06CTBO.

4) Cu. Menzel 1. c. crp. 42 mp. 3.
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HE3aBHCHMO OTH STOr0 COOGpazemHis, BD NOAB3Y PASCMATDH-
BAEMATO YCIOBiA €CTh W PYTif, NPHBOAMMHA H IPOTHBHHEAMH
Teopin HcmoaEdTeApHOR cuin pBmeria. Taxrs, Bo 1-x3, ecan,
OpH BSHCE&HIA, Aid OTOGpaHiA y XZOAZEHUEA Bemedl, HAXORE-
maxcd BB ero o61ajamia, Tpefyerca phmemie, o6raxaoniee
HCHOJHATEJHHOI0 CHAOW, TO OTOOpamie 1ig arolt me mbam
pemell, He Haxopamuxca Goabe BB ero pyEaxs, 6es> HAIAY-
HOCTH TAKOBAro phmemis Guio-6H Hes0sMOEHO '). Bo 2-x3,
pbmenieMs cysa amms MoryTs OuTh ompexbaeEm mpexbim
IpaBa EPEAHTOPA OpPH OIpOBepEEHiH AKTA—OHB MOEETH 0CY-
IECTBHTh €r0 TOAbKO B TEX® rIpaHANAXH, Bh EOHXH 33
HEMS HDPHSHAHO HDaBo pbmenmieMs, 00JIAZAIOMUMT HCIOI-
HETeXsHOH cuxofi ’). Bw 3-xb 0 Bocopiaria pbmesiems
‘W0 ASHHOMY TPeGOBAHII0 HCIOJHHTEALHO# CUAH, OTHOmMEHie
MEeRZYy EpPeJHTODOMS H JONEHHEOMD He HACTOIBEO BHA-
CHHXOCh, UTOGB AABATH OCHOBAHiE OHPOBEPraTh (OPMAIEHO
xbilcTBATEAbHNE AETH H BHSHBATH AAd HOCTOPOHHALO NHIQ,
CBA3AHHHE CB 9TEHMB HeyxoGcrsa °). Of@as JWmEL yueHHi,
mMerHo Orro ‘), BHCERSWBAETCA MHPOTHBS HTOCO YCAOBiA
- yHE4TOZeHig aEKToBh. OHD He BHAMTS HEOOXOZHMOCTH B
BO3BEJeHiH HCIOIHUTEAbHOE CHIH AETa Cb HpPONECCyaJbHOH
CTOPOHH B YCIOBie OMpOBepEeHia arTors. OHB He OTPHIACTH
FBEOTOparo 3HAYEHiA 9TOr0 yCAOBid, & EMeHHO: phmeRieMs,
0013 JAI0MHAMT HCIOJHHTEIbHOH cuxOH, o6aerdaercd IOEAsH-
BaHie TOro, 4r0 y Epexuropa mMBerca TpeGoBaHie UPOTHBB

1) Vélderndorf a. c. crp. 30.

) Korn H. ¢. erp. 16.

%) Cosack m. c. crp. 35—35. Menzel n. c. crp. 42.
¢) Otto m. c. crp. 238.
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ROAEHHER, & KOEA3ATEALCTBO HECYMECTBOBAHIA BTOrO Tpeso-
B4HIA BOBAOTAETCA BA JOIRHEEA. Jpyroro 3smademid 5To
ycaosie, mo ero makmio, umbrs me Momers. Coolpamenia
ero cyTthb crbayomia: 1) mpaBo EpegdTopa H& YXOBIETBO-
peHie COBEPmEHHO OXHHAKOBO HADYMEHO, GyZeTh JH OHO
001a1aTh HCUOJHHTEISHOI CHION HIX HETH; OHL coBep-
HIEHHO OJFHAKOBO CTPAJAETH Jake Bb TOMB caydal, Koria
u He HamBpesaeTcd oCymecTBETh CBOe HpaBO. ITO Co00pa-
Henie HeyObAHTeaEHO, OHO JWIIb BHTEEAETH U3 OCHOBHHXD
noxomenift jamHO# Teopim ') ® ¢t e Tourm 3pbmia mubers
aBEoTOpOE smauerie. Kro me CTAHETH, 3AMEMAA HE06X0-
AUMOCT CYXeGHOHCHOJIHHTEIbHON! CHIN TpeGoBaHIA, yTBEp-
EJATh, 9T0, 6aarozapa sro#t cmrb, mpejurops Membe cTpa-
xaers Bh csoems npasb. 2) IOpmamueckad umpupoza mpasa
OIpOBEpEEHiA AETOBS BOBCE HE 3ABHCHTH OTH TOro 6yjers
In B3HCEaHie mpomsBefeH0 BB GOorbe uim- mMembe oTaa-
ZeHHOMB GyAymeME — HPABO BTO JWIb OYHNIAETH OyTh EB
s3uickanilo. [Iporuss storo mazo samBrars, uTO IOpEAHYE-
CEas OpEpoAa EscaBIyeMaro mpaBa, KOHEYHO, He MOZKETH
3aBHCHTH OTH BPEMEHH BSHCERHiA—OHa onpexbiderca iopu-
AHYECEOI0 BOSMORHOCTBIO BSHCEAHIA; HBTH yclIOBiff B3H-
cEaHig, HETH M 9TOr0 mpaBa; pass XaHHOE 0GCTOATEIHCTBO
ABAAETCA YCIOBieMB. BSHCEAHiA, OHO ABISETCA H YCIOBieMB
9TOr0 NPABR, EIAAYIUMD CBOH OTHEYATOET HA IOPHAAYECEYIO
IOpPAPOAY €ro; Eb YHCIY STHXD YCAOBifl OTHOCHTCA H MCIOJI-
| HHTeIbHAA CHIA Tpe6GOBaHiA ¥ MHOTO APYTHXD, HAND. TOJHOCT
BemH EAKD O0BEETa BSHCKAHIA—5TO ycAoBie H BSHICEAHiA
(c» mame#t rourm spbmia cyre6Haro mpasa saiora) m mpasa
) Cosack H. c. crp. 36 mp. 2.
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omposepxenia aETops. 3) HErs ocmoBamia sacraBiaTh EKpe-
AUTOpa XOOWBATECA MCHOIHHTENBHATO THTYIa Bb THXB CIy-
9adXDb, EOTA® TpeThe JHNO, KOHTPareHTd JOAKHHESR, He
OTpUIAET CYIECTBOBAHiA cBoero TpefoBamia. ITo samb-
YaHie IPAKTHYECEAr0 CBOHCTBa, HO, 1baad ero, ymyceawrcs
H3D BHXY NDAETHYECKid coolpamenia Apyroro poga. Ecam
H He Tpe6OBATh NpeJbABICHiA HCHOJHATEALHArO THTYIA,
TO CAMH EPEIATOPH, Bb OXHASHIA PASIHYHHXD BO3pameHil
CO CTODOHH UpPOTHBHHEA, 3aPYYATCA STUMB THTYIOMB: HC-
HOCThb M HeCOMHBHHOCTH OTHOmEHi#l Me®Ay EPEAHTOPOND H
XOXEHEUEOMD OZHO H3B OCHOBHHXD Tpe6oBamiit —ecim Epe-
XETOPE, 0O6pamadch KB TpeTseMy Chb IBapio OmpoBepEeHid
aETa, Rexaers Ao6uthbca GaarompiarEaro fid ceba pbmenid
cyia. 4) IIpeacrasremie BCIOAHETE THHATO THTy1a BOBCE
He Apiderca rapasTiel ToMy, 9TO IO OKOHYaHiH mpomecca
00% YHHYTOEEHiH A&ETA EPEJHTODS BOCHOJB3YETCA STHMB
TATYAOMB J1d BOSBpAameHid HMYMECTBA B YHCIO OOBEE-
ToBb B3HCEAHig. IIpotme: sTOrO Hazo samBruTh, WTO A4
EPEJHTOpa HEJOCTATOYHO OXHATO TOTO, 94TO AKTH YHHYTO-
EEHD;, EOrAa OHD YHAYTOEEHS, EAKS rosopaTs Ko3aks,
oydmaercd OyTs AId BO3BpameHid HMymeCTBA BB THCIO
00BERTOBS BSHCEAHig; caMOe e BO3BpameHie coOBep-
maercA He HA OCHOBaHiW pBmemid mo uCEy 00 yHHYTO-
EeBin aKTa, & HA OCHOBaHim pBmeRia mo MCRY KpeguTOpa
Eb. IOJEHHEY — KPefHTOPS, OyAe OHB IOREIAETH HCIOX-
HeHid, HempeMBHHO BOCIOXB3YeTCA STEMD THTYJIOMB; FapaH-
miet TOMy dBIAeTCA HMEHHO TO, UYTO OHB COMJIETCH HA
THTY.Ib, EMBA cepsesHoe BaMBpenie ocymecTsaTs CBOE IPABO
A0 EOHmA. BB Buiy O9THXH BoOSpameHill mOHATHO, UTO
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weBrie Orro EHERBMT He GHJIO MPHHATO; JaEe OMPOBEPraTH
ero me cuurard HyxEHME '). Ho mporEes cyae6Ho-mcmox-
BATEIsHON CHIAH TpPeGOBaHiA, KAED YCIOBiA HpaBa Kpeid-
TOpPa ONPOBEPraTh AKTH, MOEeTH OHTh crbiaHo Apyroe
BO3pa:mEeHie, ¢b TouEH 3pbHia arermcaarusHo#. Hbrs mano6-
HOCTH BHOCHTH €r0 BB 3aKOHB, H60 9TO yCIOBie, TAED
CEa3aTh, BEIBOXHOE; BHBOAMTCA OHO H3B XPYroro 6esyCIoBHO
Heo6xoguMaro (EaK® [MOEASAHO GOyAeTs HHEe) TpeGoBaHia:
6esycnbmEOCTH B3HCEA2HIA, - UPOU3BEJCHHATO KDEIHTOPOMB
H3G HUMYIECTBA JONRHHRA. Pasp Tpebyerca ,Gesycmbm-
HOCTH“ BSHCEAHid, TO STEMD y&e CEa3aHO, IT0 TpeGoBamie
RPEZHTOPR JXOAEHO O06I2JaThH CYAeGHO-HCIOIHATENbHOK) CH-
1010, XOTA-OH OHD (AKTHYECEH He IHTAICA IOPHCTYOHTH
EO B3HCEaHIIO B BEAy HecommbmmO# OesycmbmmocTH ero.

Uro racaercd HCIOTHATEIBHON CHAN TPEGOBAHIA CO CTO-
POHH MAaTepialbHO-NPaBOBOH, TO OHA HMBETs CBOH OCHO-
BaHiA: BO 1-XB, Helb3d FOBODHTH O mpaBB Kpeguropa Ha
YAOBIETBODEHie, 0 HADYIIEHIM STOr0 HpaBa W O HPHIAHEHIH
EPEeJRTODY Bpeja, IMORA He HACTYNHIB CPOED HIH HEOCYIIECT-
Buxoch ycaosie (conditio) ero TpeGosamif *); Bo 1-XB, TAES
EAKD HEBO3MOXHO B3EHCEAHie JO STOr0 BpeMeHH, TO HeEBO3-
MOZKHO HOJB30BATHCA H BCIOMOTATENEHHMDH €ro CpPEACTBOMB
H Bb 3-Xb, €CIU KPEJUTOPT HEe MOZKETD X0 HACTYIIEHid CPORa
HIH OCYHECTBAeHiA ycI0BiA OGDATHTH BSHCEaHie Ha HMYyme-
CTBO JOJKHHEA, TO 6il10-OH HECHPABEJIABO IPEXOCTABIATH
9TO OPABO 110 OTHONIEHI KB TPeTseMy °). ITH moJomenid Ges-

%) Caa6ua Bospamenia Kopma B cuers He HAyTH cM. Korn H. ¢
¢Tp. 1v.

7) Otto B. c. crp. 237.

%) Kranichfeld n. c. erp 17--18.



CHODHH; CIOPATS JMIMb O TOMB, KAEOe SHAYEHie IPHAABATH
MaTepiaZpHONPABOBO! HCHOJIHWTEJsHOH cHAB TpeGoBamiA —
3HAYEHie yCJOBid BOSHHEHOBEHid MPABA EPEAUTOPA OMPOBEPraTh
aETH WIH YC10Bid ero ocymecrpienid. PasHoraacie BecbMa cy-
nieCcTBEHHOE; eCIW OHO YCJOBie BOSHHEHOBEHid, TO K0 HACTYI-
IeHiA CpOE& Tpe6OBaHIA H OCYMECTBIEHiT yciopid, T. e.
OpE YCIOBHEXH phmeniax® mo JamHOMY Tpe6oBaHil, HeIb3d
OpefBABUT HCEA 00D YHAITOREHIH AaKTa; €cId e 9TO
ycaoBie OCYImeCTBIEHIA, TO MCED MOEETH OHTh NPEABABIEHD
u pBmemie mOCTaHOBIEHO, HO HCHOIHUTEIHLHAA CHIA €ro
CyCHeHAHpYeTcd JO HACTYHAEHiA CPOEa MIH OCYMECTBAEHiA
yeaosia. 3a mocrbimee mubmie Buckaswsaerca Péaspeps-
20pds '), HO COTAACUTBCA Ch HAMB HEBO3MOKHO, G0, MOBTO-
paeMb, EpDeIHTODY Heab3d IpejocraBarh Gorbe mpaeb IO
OTHOMEHII0 EB TPETHEMY IANY-—IOPOTHBHAKY IO HCEY 005
YHHYTOXEHIN aKTa,—9BM'B 110 OTHOMEHII0 EB JOJEKHHARY; €CIH
OHD, HamOpHM., foOmicd pBmeHia cyza O IpHCYHEJeHIH eMy
IpaBa HAa NepiojuyecEie IIATeRH WAM HPABa HA CYMMY je-
Hers BB cIyyad BHjJaum Bemu ® T. n. ¥ pbmenie Bery-
HHA0 BB CHIY, TO 10 HACTYMIEHiA CPOEOBB IJaTemel MaM
A0 BHJARYA Bemu OHD He BOpaBE TpeGoBATH MCHOJNHEHIA;
TOYHO TaE®e He BOpaBB OH NpeXFABATH HCEA 00 YHH-
YTOXKEHIH AETA—eme Hed3BBCTHO, OHTH MOEETH, ZOIEHAED
IpOM3BEJeTH IIATERD WIM BHAACTD Bemb WIH B3HCEAHie IO
HACTYILIEHIH CPOE& HJIH OCYNECTBIEHIM YCIOBiA H He OEa-
#merca GesycnBmuums. Ecim e cMorpBrs Ha MaTepialbHO-
OPaBOBYIO HCIIOJHHTEAbHYIO CHIY TPeGOBaHid, KAKD HA YCIOBie
OCYIIeCTBICHIA WPAB& ONPOBEpPrarh aETh, TO IpHAETCH JO-
Y) Volderndorf m. c. crp 34.
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NYCTHTh NOCTAHOBIEHie YCIOBHArO 10 HCKy pbmenia m Bmii-
JeTs, 4TO OXHO YycioBHOe plmemie BH3BAIO Apyroe Tome
ycaosaOoe. OcIoxHeHie COBeDIIEHHO W3JIMMIHEE H BHI3HBAIO-
mee O0OpeMeHHTEIbHHA HOCTBACTBIA AJd TpPETBATO JHNA
(cm. crp. 42—43).

W mporuBs BTOr0 yCIOBiA ME MOEEMD CEBAATH Tome
BO3pakEeHie, 9TO0 M IPOTHBS ,CYAe(HO-HCHOJHATENLHON CHIH
TpeGoBania EpeguTopa“ — oHO pasymberca camo coboit m c®
JermeaaTBHO# cTOPOEH nBEN He Hwbers '). Ecam Tpe-
Gyerca ,GesycnBmHOCTS BSHCEAHIA, TO A14 yAOBIETBODEHiA
BTOMY YCIOBi0 HEO6X0ZuMO, YTOOH TpeGOBAHie KpeguTOpa
OHI0 HCHOJHEMO BO BCBXB CMEICIAXB HTOrO C.IOBA.

2. HaamumocTs TOYHO ompeiBieHHAT0 JeHEe=-
maro Tpe6GoBania. O meo6xXoxEmocTn TOYHO# ompexbren-
HOCTH TPe6OBaHid —HeYero PacHpOCTPAHATECA. JTO OCHOBHOE
Tpe6oBaHie B3HCEAHIA 3 HAJHYHATO HMYIMECTBA AOJKHHEA;
OHO e PACNPOCTPAHAETCA Ha B3HCEaHie 6yiymee, B5 dopub
BO3BpATa BEmH BE YHCIO 00BHEETOB HOCIBEHArO, BO3BPATA,
Hacrynaiomaro mocr pbmermia ybia mo mcry 065 yEHuTO-
menim akra ’). Boxke sarpyamemili mpeacraBigers BOmpOCH
0 JeHeEHOMT TpefoBaHid. Ecim HCXOZHTH H3B TOTO, UTO
IPaETHYECEi# pPe3yAbTATH HCEA 00T YHHYTOXKEHIH AKTA €CTb
BO3BpaIeHie MMYMECTBA Bh 9HCAO OOHERTOB B3RHICEAHIA H
9r0, CIrBIOBATEIBHO, HMYIECTBO HE IIePEXOJHTH HH Eb A0NE-
. HARY, HE E5 BEpHTe 0, a CTAHOBHTCA LpPEIMETOMT HCIOA-
HeHia pbmenia, To Tpe6oBaHie EDEEUTOPA HE MOZETH SAETIO
YaThcd HW BB Npasl Ha wWHAWBEAYAIbHO onpexBieHmEyio

1) Yélderndorf m. c., crp. 34.
%) Ibid., crp. 36. Hartmann 8. c., cTp. 62.

4*
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Bemp, HE HA TO HIE JPyroe EOANIECTBO (3aMBHEMHXE) Be-
me#t Toro mau Apyroro poza. JomycTHTH mpexbaBIEHie Epe-
AMTODOMT BCKa 00> YHHYTOXEEHIH AETa, KOTIa ero Tpeo-
BaHi€ TAED WHAMBHIyaIuSHPOBAHO, 3HAYAAO GH COBEDPIMEHHO
HM3BDATHTH 3AHEMAIONIi# HACH HHCTHTYTH M IPHSHATH, 9ITO
npa mocpeicTBB 9TOr0 HWCEA EpPEAATOPD HKelaeTh MOAYIHTH
Bemb, Ha KOTOPY© OHB umMbers Eakoe-ro mpaso. Kpezm-
TOP® HOABRYETCH HTHMB HCEOMD TOABEO 114 Ibaielt B3HCEa-
Hid, & He J14 HOJyYeHid EMymecTBa BB cBoe o61agamie. Bsu-
CEaHit OEa3a10Ch GesycmBmmEM®; BcabjicTBie aToro, myres
HCEA 00T YHAYTOEEHIH, OHB J00HBaeTcA JHmMb YTOOH TO,
gyT0 panbe OHIO HeBO3MOEHO, CTAI0 BO3MOKHHME, T.-€.
HHYero HHOTO, EAED B3HCEamid. Cp Bame#t Tourm 3pbmia
OHB TOABEO OCYHMECTBIAETH HPaBO cyXe6HAro 3ai1ora, T.-e,
OpaBo CBOe Ha IBHHOCTH, HA CTOMMOCTh HMYIIECTBA, & He
Ha CaMoe MMYIIECTBO WIM OTHBIGHNA YacTH ero—He Ha
ero cybcrammio. Bt BEjy 8TOr0, HCEOMB 00 YHWYTOXKEHIH
4ET& MOXKETH BOCHOJH30BATHCA TOJBKO EpeiuTops, uMbromii
AeHeEHOEe Tpe6GoBaHie; Pe3yIsTATOMD B3HICKAHIA TOJBEO
E MOZEeTh OHTh Bpyuemie mapBCTHON CyMME jJeHers, He BB
cMHCIB CYMMH, EOTOpPad XOJ&EHA IepefiTH BB COCTABD €ro
HMYIDecTBd, & CYMMH, 61arojapd BpPyYeHilo koeit moramaerca
ero mpaBa Ha ACHEEHHH maaTe®s ). Jro mmbaie, oxmaEo
Heabsd CYATATH TOCHOACTBYIOmMEUMD. [IpoTHBOMONOZEHOE HAH-
6oxbe o6croareipHo pa3eato lekerems. Ilo ero mmbmi,
HAIHYHOCTE Y KDEAHTOpa JeHeEHAro TpeGoBaHiA—obmee
IPABUIO, 10 HCEIOYEHI0 Ke TPeOOBAHIE er0 MOEETH SAKJI0-

1) Korn B. ¢., ctp. 2. Volderndorf u. c., crp. 35. Menzel =. c.
cTp. 33.
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uaTscd BB Npash Ha MHAMBHAYAAsHO ouperbieHEYI Bemp,
Ha u3BBcTHOE EROaMYecTBO 3aMBHEMMHXT Bemel. Iegear He
BHAATH JOCTATOYHHXT OCHOBaHiff He HpPeJOCTABIATH H BB
9TEXD CIyYadXb EDEIUTOPY HCEa 005 YHHYTOREHIH AETa.
ApryMenTH, UMT IPHBEEHHEE, CBOJATCA KB ABYMB: 1) mpaBo
EpeAHTOD2 HA& YAOBIETBOPEHie OZMHAKOBO HAPYymeHO, GyXers
IE OHB EMBTP mpaBo HA JEHERHYI0 CyMMy, HIH HA Bemp
ompexbieHHY0 WHAWBHIYAJAPHHMHE HIA DPOXOBRIMH HPHSHA-
EaME ® 2) 14 UpeIBABIEHIA TOr0 HCEA ZOCTATOYHO, ITOGH
uvBIECh TaEiA cpeicTBa YAO0BIETBOPEHiA, EOTOPHA IMepemad
OTB JONRHHEA EB TPETheMy Juny (uim ocrarmch y mocrbj-
HArO, He Iepexoid BB JoIxHHEY). O06a aTH apryMenTa He
cocroareasHn. IIpoTHB: mepBaro Hajo 3aMBruTs, UTO MOXO-
&EHie HTO BOBCE HE TAROL0 CBOHCTBA, YTOGH €ro MOZKHO
OMI0 mpEBOZATS BB BUAB apryMeHTa; He IPHBOJUTCA HHEA-
EHXD AOKA3aTEIbCTBH TOMY, 4TO HapymeHie BCAEAro Ipasa
H3 YJOBIETBODEHie JaeTs OCHOBaHie HCRy 00F YHHITO-
HeHin arTa—MH, Ha000pOTH, AyMaeMb, YTO HE BCAEArO, &
TOABEO TAROT), EOTOpoe HMBers CBOEMB IIPEAMETOMT je-
HEEHYI0 CyMMy, HMEHHO IOTOMY, 4T0 IBib MCES BOBce He
npejocTaBleHie KEpefuTOpy TOH HIH Apyro# Bemu, onpexbade-
Mo#t THME mwim IpyrUME DPHSHAKAMH, & BOSBpameHie Belld BB
9HCA0 00BEKTOBS B3HCKAHIA H BpYUeHie eMy JeHeRmHOH CyMMEL.
Bropoit aprymenTs cogepEHTH BB ce0B HE3AEOHYEHHOE IIO-
I0EeHie —HAJIAYHOCTh HE BCAEATO POXA CPEACTBD YAOBIETBO-
peHid, mepeme mAXs OTH IONEHAES ED TPETHEMY JHNY, ARETH

1) Cosack =. c., crp. 40; Bb nbroTopout mpotrBophuin co erp. 266.
Iaeckel n. c., crp. 178—180. Hartmann = c., crp. 62. Otto =. c.,
ctp. 239. Hartzfeld. u. ¢, S. 493.
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ocHoBaHie HCRYy 006 YHEYTOXEHid AKTA, a& JHI CPeJCTBB,
MOTYmEXs OHTH 0GBeETaMu BSHCEAHIA H ecan pBup mpers o
BEmMAXb, TO—Bemel, MOrymuxs OHTh HPOJAHHHMH, XaOH
BHpPYYeHHAA CyMMa OHJIa BpPyueH& B3HCEATell; BpYYeHie
BEMHd, HEHmOCpPeACTBeHHO, GyZeTH He B3HCEaHieMB, & 0CO-
6HMT cODOCO00MT MCIOXHEHid pBmenid: nepepaven Bemp Ha-
TYpOM — Add JOCTHEEHi# Yero CIyEATH He HCED 065 yHHAU-
TO®EHIA AETA, a jApyrie mcEm—rei vindicatio, mCE® 00%
HCHOJHEHiH 0043aTeasCTBa H T. 0. Iekear He BAIRTEH OCHO-
BaHilt, WoueMy He IpeJOCTABATh EpeiuTopy, mMbiomemy Lo
A0roBOpy mpaBo Ha 10 IeHTHEPOBD PEHW CPeJHArO KauecTsa,
HDPAaBO YHHYTOEHTH JOTOBOPD NPOAAEH, IO KOTOPOMY 9TH
10 meHTHepOB® Hepemim KB TPeTheMy JHIY H TPeGOBATH
mepefaun eMy p®u. Ha 3TO MOXHO BO3pasuTh: BO-1-XB,
HCE® 00T YHHYTOXEHIH AETA BB 9TOMB ciyial me mparo-
AeBs, W60 IyTeMH ero He OCYmecTBIZETCA IPaBO COGCTBEH-
HOCTH EDEIMTOpa Ha JaHHOe HMYIECTBO, He HepexojdTs
BeMb BB COCTABS HMYIIECTBA EPejHTOPA; Tpedya Ee 10 menT-
HEPOBH, EPEAUTOPT TpeGyeTs CBOE WX TO, ITO JOIEHO
CTaTh €ro HMYIeCTBOMB, OHB HMEHHO JOOHBAETCA HEPEXO0AR
AMYMECTBA Bb COCTABH CBOET0 HMYIIECTBA H BO-2-XB, AXd
yAOBIETBOPEHiA HATEpPecA KPERHTOPA CIYEATH APYria cpei-
CTBA; €CIH, IO CMHCIYy JIAHHATO SAROHOJATENHCTBA, IIPABO
COOCTBEHHOCTH HA HPOJAHHOE HMYIECTBO NEPEXOAUTH KB
OOEYIMUKY BH MOMEHTH 3aKII0YeHiA JOroBOpa, TO Epexu-
TOPD HperbdABIAETs ET TperheMy rei vindicatio ¢t mbasio
BOSBDATa BellH; €CIH IPABO COGCTBEHHOCTH IIePEXOJHTH Kb IO-
EYNIERY 1406 Hocas mepeaun, T0 EPeATOPT MOEETH Ipesb-
ABUTH BB JONEHARY WIH HCED 0GH HCHOJHEHIH 00A3TEALCTBA,
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ecim 9TO XOHMYCTEMO, HIM XEe HCED 00B ynaaTh maTepeca B
y&e ET TpeTheMy JHIy 00paTuThCA Ch TpeGoBamiems 10 men-
THEPOBH DP&EH He MOZEETH. ECAE ®e pasy ZOIEHHUET YA0BOIb-
CTBYETCA HE POEBI0 HATYPOIO, & EHOIO ed, TO, EOHEYHO, eMY
He B036paHAeTcA IpesSABATh KT IPOABIY AeHEEHOE TpeGoBa-
mie, paBHOe cromMocTH 10 IEHTH. DEH, ¥ eCIH Y mocabaaATo
EMYIIECTBA He OEAEETCA, TO OHD MOKETS TPeGOBATH YHHITOXKE-
Hig aKTa, YEA3aBE H& TO, 9TO TpeThe Aumo nMEeTs po&Eb, ROTO
PYIO  Haz0 00PATAT: BB 06LEETD BIHCRAHid, T.-€. IPOJATH H
JeHBI'H BDYYHTH EpejETopy. B® BHAY 9THXB COOGpamenii
MH CYRTAEMT 9T0 MEBHie GeSyCI0BHO HEHPABHIBHEIMS.

3. Haamumoctsr Tpe6GoBaHia BOSHHEmAro panbe
aETa, COBeDPMEHHATO BH ymep6s EpefuTopy. IT0
ycaoBie, BOEDBHE YEASaHHOe DHMCEHMST lopucroMs Mapmea-
10MB '), BHCTABISETCA TPEHMYMECTBEHHO PPAHIY3CEOK AOE-
TPHHOK, HAXOAAmelocAd EaKh OH TOAL BIiAHIeMT KOJEECa;
nocxbamilt Tpe6yers, 9TOOH AETH, COBEPIIEHHHN # JOIRHAEOMS,
HaPYmaIrs ,UpaBa“ EpeinTopa ), & HOEA OTHXH LPABEH
eme BETH, T.-e. mOR& HBTE Y XOIEHHEA EPEXATOPOBH, AKTH,
00 CBOEMB HocrBicTBiaM® Bpepdmie OyIyI[AMB EpPeJHTO-
paus, caMH mocarbiHEME YHEITOKeHH Gurh He MoryTs °) Ho
¢paBnyscrad JOKTPHHA, He CBA3AHBAA G6E3yCIOBHO KEOJEE-
COMB, JONYCKR€TH IIOXH BAiAHieM'S EW3HEHHHXD TpPeGoBaHii
OTCTYILIeHie OTH 9TOro o6maro mpaBEIa B TEXB CIyIadxs,

1) Moxpo6HocTh c¥. y Griitzmann’a BB B. c., cTp. 12—21, 40—44.
Hasenbalg. Zur Lehre von der actio Pauliana, ctp. 34—38.

%) Art. 1167. C. c.

%) ¥V mach aToTh BerisAb moptepmEBaeTs Rapumnkif n.c.,crp. 19,
He JOmyCEaf u3b 06mMaro mpaBHia HEEAEAXD HCEXOYEHid.
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EOTEa &ETH ONATD COBepIIERS HMEHHO CB HaMBpemieMs xH-
maTh GyAymEXD EPEIHTOPOBT YAOBIETBOPEHiA; HAmp., TOp-
roBeMp TAHHO OTH EPEJHTOPOBD HPOAAIH CBOE TOPrOBOE
saBejeHie, BCTYNHBE BB CABIKY Ch HOCTODOHHHMH JHIAMH,
A0BBpAOIEME eMy IMmb BB NPEANOIOEEHiH, YTO OHD BIA-
xbiens Toprosaro 3aBejeHis; sxBce HeCMOTpA H& TO, 9TO
aRTH OHJIB COBEpPMEHD XOIEHAEOMD paHBe BOSHHEHOBeHIA
Tpe6oBaBiA €ro KpegHTOpa, OIpOBEpEEeHie AROJEHO OHTSH
ponymeno '). Hbmengaa JOETPHHA BHCTABiZETH OOpATHWIH
OPHENANTG — OHA HPAMO OTPHOAETH HEOOXOJEMOCTH COBED-
meHid agTa mosjEBe CpaBEATEJLHO CH BOSHHEHOBEHIEMD
OTHOMERIA ME®Iy EKEDEAUTOPOMD H XONEHHEOME '), T.-e.
ecan mMBIOTCA BB HAJIMYHOCTE BCB yCi0BiA oumpoBep&eBid
4ETR, TO B3REMHOE OTHONEHie MOMEHTOBH BOSHHEHOBEHIA
JBYXD akToBb He EMEert sHauemis. O6muxs® coo6pamesiit
BF IOJIb3y BTOr0 .Ge3pasiMyid MPHBOAMTCA HE Maio: 1) co-
BepIIeHie OmpoBepraeMaro akra paHbBe TpeGoBamia Epejm-
TOpa He NpemdTCTBYETH TOMY, YTOOGH BB JaHHOMB cayiabh
IPHSHATH, 9T0 EPEJUTOPY AETOMD OpHIAHEHD YmEpOs H 9TO
Iox®HEES MMBJD HamBpeHie NDUIMHHTL TAEOBOH; HAIHY-
HOCTh ymep6a yaxocropBpaerca Thub, 9TO BO BpeMd BSH-
CEaHig y AOIEHWEA He OEA3aJ0Ch CPEACTBH YAOBAETBODEHid;
HamMBpenie ke MOEETH CEA3aThCA B TOMB, YT0 AOIEHHED eme
panke cocraBaas ce(b m1aHE, KAKEMTB 06pPasoMb B GyXyIeMD
IMIHETH EPEJUTOPOBS YZOBIETBOPEHiA H pAHbIIE BO3HUEHO-

) Laurent B. ¢, o 462. Naquet u. ¢. 120. Capmas H. c. 76.

%) He roBopa yx®e 065 aBCTpiiCEHXD YI€HHXD, KOTOPHE KOM-
MeHTHPYIOTH § 32 sakoHa 16 mMapra 1884 r. Menzel ® ¢, crp. 40—A41.
Kaserer u. ¢. ctp. 100—104. Steinbach n. c., erp. 126—128.
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BeHiA TPeGOBAHiA COBEPMMIB AKTH'); 2) EOrAa EPEdTOPS
. TPOUSBOAUTH BSHCEAHIE, TO HUEOMY H BB [0A0BY He IPHXOJHTD
COPAMHUBATH BIAXBAB-10 JOIEBUES JAHHOK BEIBI0O BO BpeMA
BOSHUEHOBeHid TpeGoBamia maim BBTH,— oBD HMBeTs mpaso
00pATHTH BB 00BEETH BSHCEAHIA BCAEOE UMYIIECTBO J0.1EHAER;
H eCIH Ta WIH APyrad Bemp OTUy#&jena, To OHB mMbers mpaso
Tpe6GoBaTH BO3BpATA €4 W yXEe BB DBTOTH MOMEHTH HBTEH
OCHOBAHIA BHeSANHO BO3GY&IATH BOMDOCH, EOLAA KTO CTAIE
EBpexatopons ). 3) Ilo mmbmiio Iegesd, sTOro CTOPOHHHER
ACIHETHON TeopiH, cOBpeMEeHHOE NpaBO, BHAS ILIPABOHAPY-
menie BB OGMAHRHOMT yB#cTBim AONEHEER CAMOME mO cedb m
mpepmosarad JAams, 4T0 cabacreiems sroro xblcrsia ORIO
IpHYEHERie yuep6a EoMy-an60 U3 EDEAUTOPOBH, He TpeGYeTs,
9T06H 06MaHB OIS HAUPABICHD HPOTHBGH TOTO HIH APYroro
U3's HUX'H; He IPHJAETCA 3HAUEHiA B HApymeHio JoBBpid Epe-
FHTOPOBS, IPOABIAIONMEMYCA Bh TOME, YT0 JOMERARD IHMACTH
HX'H YAOBIETBODEHiA HSD HMYMECTBA, HA KOTOpPOEe OHH PasCin-
THBAIA BO BpeMd BO3HWEHOBEHiA MX'b TPeGOBAHidA; aKTB, CO-
BeDIIEHHN{l JOIEHAKOMS €me A0 BOSHEEHOBEeHid Tpe6oBaHid
mMBers Bb ce6b caMOME ,3apOANIT CBOETO OCHADHBAHIA —
JEEUTH OH BB 0GHEETHBHOH GesapascTBeHHOCTH AbiicTBia °).
Iporess sroro coobpamenia Iexers Mo&HO cibiaTs He Max0
BO3pameHill, HO MK DpDHBOAUMD €ro He Jid sTolf mbmm, a
ANMb 9TOOH MOKA3ATH, YTO M CTOPOHHHKH JEJHETHOH Teopiu
BHCEA3HERI0TCA IPOTHBS BO3BeAeHiA YEASAHHArO TpeGoBaHia
BD HempeMBHHOe YycIOBie YHHYTOREHIA &KTa; IO Chpa-

1) Horn =H. ¢, cTp. 205.
?) Kaserer u. c., ctp. 104.
%) Iaeckel u. c., crp. 14—35.



— 58 —

sepruBoMy samBuaniio Memmeas TpeGoBamie »T0 mocxbxo-
BaTeJbHO BHTEERETH W3H NMOIOBEHi# AelmETHOM Teopid ).
4) He ammenHo SHAYeHid H THCTO XETHCASTHBHOEe 3aMEBuamie
Komc6pyxa: ecam npusHATH 38 EPEJHTOPOMT IPaBO OHpO-
BEPraTh JWIb AKRTH COBepmIEHHNE mocab BO3ANEHOBEHIA
ero TpeGOBaHiA, TO ARTH 9TH O6YAyTH NHCATECA SAJHAMB
YHCIOMD M 3aEOHB, HANPABICHHHH mPOTHBH 0GMAHOBT JHMb
oTEpoers uMB Goxbe mmporoe moae °). Haxomens, 5) cs
rourm spbHia Hamel Teopim, MH MOEEM 065 BTOMB BO-
mpock ckasate TOEe, 9TO CEasalh MeHmess ¢ TOYEHR 8pb-
Hig cBoelf, a MMEEHO, YTO MOMERTH COBEpIIeHid aKTa, J0
pIE Hocal BOSHHEHOBEHIA TpeGoBaHiA EpefnTopa—O6espas-
amieEs. MH npusHaeMB Cy6HEETOMD NpaBa ONpPOBEpPEEHid
aKTOBF JOIEHHEA He EpefdTopa Boo6me, a EpeauTopa-
B3EICEATeNd; DPasb OHB BSHCEaTelp W UMBOTCE BF HAIAT-
HOCTH YCIOBiA AJd IPWAAHiA HPaBY CyJe6GHArO 3axora oGpar-
HO#t cuiw, yme HeyMBcred: BONpocs O MOMEHTE CB Ka-
EOT0 OHB CTaIb EPEIHTOPOMB.

Ho nporuss repMaHCEOE Teopinm Momers OuTH crbiamo
0ZHO, IOBUJUMOMY, PaspylIaiomee BO3paEeHie— OHA ONACHA
ch TOYEH 3pBHIA MHTepecoB: TIpAaBIAHCEAr0 060pOTa: KO-
Je6aerca TMPOYHOCTH TPAKJIHCEEXD CIBIOKL; HHETO, BCTY-
IEBE JABHO y&e B CABIRY, He MOKeTs GHTb CIOEOEHS, 4TO,
X0Td OH 0 HCTEYeHid JABHOCTHALO CPOEA, He ABHTCH HEJaB-
Hil EpefuTOP: W He PaspymuTH CABIEW; HE rapaHTHPYETH
B 9TOMB cXyuah camad o6pasmoBad OCTOPOEHOCTH U IpeAy-

1) Menzel u. c., crp. 41.

*) Cohnsbruch. Ueber die Befugniss der Konkurs-Gliubiger zur
Anfechtung. S. 38.
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CMOTPHUTENBHOCTH; A HATH IBTH TOMY HA8aLb MPOJAAD HIH IO-
AAPHID J0MB, cibias 8T0 BB mBLTymymo mopy uareplann-
Haro Moero 6IarococTosmia, saTHME, BB DTOMT IOy BaHALB
u3BECTHYI0 CYMMy M 0Ka3aicd HEHCHDABHHME —- ABJAETCA
MOit EpefHTOPS B PaspymaeTs EYNUYIO BIA AapeHie. IT0 GE10
6n gbiiCTBHTENFHO YEACHO, €cad G5 CTODOHHHEH 9TO# Teopin
He wMBiE BB BHAY ABYXs TapAaHTHUPYOmMUXD CpPEACTBE: 1)
He06XO0ZIMOCTs TPH BO3MESJHHXD CLBIEAXT HOKABATENBCTBA
AaMBpenid A0I®HHKA UPUYMHATD Ymep6s EpPEAATOPY H H3-
BbcTHOCTS 9TOr0 HamMBpemid €O CTODOHH KOHTpareHTa # 2)
npu 6esMe3fHHXD CABIEAXD,— ROTODHA MOryTH OHTH OHPO-
BepraeMu 0e30THOCHTEILHO KB TOMY, WMEIT AW JZOLEHAED
sambpenie npayannTs ymep6s (zocabxmee Beerpa mpexmosa-
raeTcd)—yCTaHOBAEHie 0YeHb EOPOTEArO CPOEA 1A OCYIIECT-
BIEHiA NpaBa ONPOBEpPraTh aETH. UTO KacaeTca WepBaro, TO
cIy4ad ODpOBEPEEHiA AKTOB, 01arogapi HEO6XO0IUMOCTH
JorasuBaTh animus fraudandi goaxkrura u conscientia fraudis
TPeThAro0, Bceraa GYyAYTH HCEMOYATEISHHMH H BIOIHE pamio-
HAJBHEIMA — AJ8 TPAEIAHCEAro o0060poTa HHEARO# omac-
HOCTH OHH He IPeJCTABILIOTH; €CIA HHEAKOH NPAYNHAON CBA3H
Me&]Y AETOMB, HOJIeAAMAMS OIPOBEPHEEHi U TpeGoBaHieMD
EpeiuTops HBTH, TO M aRTH COXPAHAETH CBOI CHAY; IpH-
YdHAAd ‘®e CBA3h EMBers MBcro TOTAA, EOrja HACTYUHBIAH
HEBOSMOKHOCTH YAOBICTBOPEHiA KpEAMTOPA BXOAHIA BB Ha-
wBpenie 101EHHES, cOBepmMHUBMAro AaEHNH akTs. Ecan yoxx-
HAED, COBEpmMAS AETH, He uMBis u He MOrh UMETH BB BHAY
JHmeHis CBoWXB 6YAyMUX® EPEAUTOPOBS YAOBIETBODEHid, TO
ARTH He MOXeTb OHTH OmpPOBEPrHYTH BB KamI0MT OTABIL-
noMs caysab gormEO OHTH ycTaHOBIEHO 9T0 HamBpenie
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JOXRHAES, XOTA B HAYEL HOAHArO eAHHOrAACiA OTHOCHTEJLHO
AeTAABHATO0 COAepXEAHiA 3TOoro HambBpeHia He CyMECTBYETS;
raxs, Kopas ') u Kpamuxdessys *) Tpebyiors, uro6m GrLio
NOEaS&HO, YTO AOJEHHEG COBEDIIHIB AETH, yMaigiomif# ero
EMYIDECTBO, MMEHHO CB IBaplo HajBiaTe Xoaross m ocra-
BATH EPEXATOPOET 6est yaoBaersopenid. Kpanuxdeasas rame
Tpe6yeTs, YTOOH JOARHHED HOCTABAAS ce6B mbasio aumars
YAOBIETBODEHIA WM KDEXHTOPOBE B0ooOme, mi:m oupexrbien-
HHXB EDPESATOPOBD; BB mocabamems caysaB gpyrie Epenu-
TODH, KpoMB 3THXD ompexBleHHHXT, y&e He MOTYTH OHPO-
seprats aEra. IIpoTEBs Takoro cMmcia ,mambpenia“ cmpa-
BEAINBO BEHCEAsHBaeTcd 'aprmant; mo ero MaBuilo, Bmoasd
AOCTATOYHO, €CAH YCTAHOBIEHO, YTO XOIRHHEB, CO3HABAID,
4TO, COBEpMAA AKTH, OHE JHMAETh GYAYMUXT KPEJHTODOBD
yAoBaeTBOPERid °); TpeGosath Goxbe cy6neRTHBHOM mpUIMH-
HOf CBA3H MeXE]y AETOMD JOIEBHEA H ymep6oMb, IPHIH-
HeHHBMT EDEAHTOPY, T.-€. YTOGH AaETH ORJIB COBEpHIEHD
HMEeHHO JJ4 DpUYHHEHiA 9TOr0 ymep6a BooGme uam ompexs-
IeHHOMY KpEAHTODPY, He IpeACTaBIgeTCa HAT0OGROCTA—DTO BH-
30BETh COBEDIIEHHO HANPACHHA CTECHEHiA EpeidTopa BB
ero mpasB omposeprars arTH foimEEEa. Hu Kopms, HE
Kpanuxgeapst HUEAREXT KOKA3TEABCTES YCTAHABIUBAEMHXD
uMH orparmyYenii me mpuBogars. Ho Eak® 6H TO HE GH.IO,
TpeboBamie Haiuumocru animus fraudandi xpocrarouso ra-
PaHTHDPYETs OTH HACTYILIEHIA HeyZOGCTBT PpasCMATDHBAE-
Maro ycxosid. Yro Eacaercd Ge3MesiHHXT A&ETOBB, TO

1) Korn. H. c., cTp. 205—206.
?) Kranichfeld. n. ¢, crp. 23, u. 9.
!) Hartmann. B. ¢, ctp. 76—77, 84—8D.
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TAMB 9TOTO TAPAHTHPYIOMAro cpexcrsa EBTH; 3aEOHOIATENE-
CTBa, IONYCEAIIiA OMpOBEpEEHiA 3THXH aKkTOBH bonae fidei,
YCTAHABIMBAIOTE H CPOKT, BH TeueHie KOer0o OHH MOTyTh
OHTH OUPOBEPrHYTH '); He OyAb 3TOTO CPOEA, MOKHO GHIO OH
Ch COBEPmEHHOI JETKOCTHI0 OIpPOBEPraTh BCH AapCTBEHHHE
aETH, BOrAa-1800 COBepImEeHHHNE X0IXHAKOMB, NPHSHABD HXD
yOHTOYHNMHE JJA EpefdTOpa, X0Td OW OHEM W OHIH CO-
sepmerH sine animo fraudandi; ecan e ycraBOBIeHS EpaT-
Eilt cpors, n TEMB EAKD OH DpejmoaraeTcd, 4YTO JapeHie
cosepmero cum animo fraudandi 3), To omacmocTs Aad mpod-
HOCTA TPAEIAHCEAr0 000POTA HWEAEKOW OBUJATL HEAB3A.

II. YcaoBid HA CTOPOHD AOAKHHEKA.

1. Orcyrcrsie y f0IEHAEA HMYMeCTBa 14 YAO-
BIETBODEHiA KpeguTopa. ITO YCIAOBie CTOAb IOHATHO,
YTO JOEA3HBATH €ro HEoGXO0AMMOCTb eZBAJIH HPeXCTABIAETCH
gajo6HOoCcTh. Kcam y gormAura mmberca mMymecTBo AIdA
YAOBIETBOPEHiA Kpeiutopa, T.-e. uMBiorca 06LEKTH B3HCEA-
Hid, To He3aybMb 00palNATLCA KB BemaMb, HepemesmEMT
Bh COCTABD HMYMIECTBA TPETHATO JIHUNA H H3BICEATH HXB
OTTyIa NyTeMT: UCEa 00 yHHuTomeHiH aETa. Ho Hackoango
TMOHATHA HeOGXOJEMOCTH HTOTO YCJIOBid, HACTOJBEO 3ATPYA-
HeHill BH3HBaeTh BONPOCH O TOMB, KOLAA HMEHRO MOEHO
IPWUSHATH BTO OTCYTCTBie HMYIIECTBA H KAKB €r0 YCTAHO-
BATH BB EOHERDeTHHXB cAydaaxs? OreBrs Ha sro jaerca

') I'epmanceii (§_3.)_n aBerpifickifi sak. (§ 30 II, I) yeranaBanBaiTs
TO10BOl CPOK®.
?) Volderndorf. u. ¢, cTp. 68.



OXMHB: RKOrj3 BSHCEaHie He HPHEBEI0 KB YAOBAETBOPEHii0
EpesuTOpa. A KOria BSHCEaHie He UDHBOZATH KB YAOBIE-
TBOpeRilo Kpeintopa? Horja y jfoammura HBTH EMymecTBa
B T. A.CroBoms, moxysaerca circulus vitiosus. Hs6bmars
€ro MOKHO, IOCTYIHRH TaEb, Eakb OTro ') aT0 xBaaers: oHB
Baaurs Bb Qarrh Gesycubmmocru Bsuckamia, mmbomems
BuoaEB peasbHOe OHTie, MpPeIUONOEEHie O COCTOAHIH MMY-
mecTBa AOXEHAEA, EaRF 0 ParTh O0TBIEYEHHO IpEACTABIAIO-
meMcd; & AMEHHO: eCIu B3HCEAHIe He HPHBEIO KB XKeIaTelb-
HOMY DeSyJbTaTy, TO MOXHO HpPEeATONOEHTH, UTO Y KONE-
HEEka BETH EMymecTBa, Heo6XO0AMMATO XA YAOBAETBOpDEHid
EpexuTopa. Eciu cTaBuTh TAES BOOPOCH, TO OTBETH HA HEro
AOIEHO JATH MPONECCYyaIbHOE 3aEOHOAATENHCTBO. BsmckaBie
TOrZa He NPUBOJUTH KB HKeIATEIbHOMY DeSyJbTaTy, EOTAa
y XZOTRHHEA He OEA32J0Ch FOJHHXD CB TOYEH 3pbmia sa-
EOHOJAATEIbCTBA OGBERTOBD BIHCEaHiA. Tagad HOCTAHOBEA
BOIpPOCA WMEHHO TpefyeTcd Teopiell HCHONHHTEIbHOH CHAH
pbmenia. Ecam y goamnura uMberca ABEEEMOe HMYmECTBO,
BENIOYAA TYyA3 ¥ Tpe6oBaHid HA JPYrHXH JHOG, HIK He-
ABAEAMOE, TO HOEA BTO HMYECTBO AbilcTBETENsHO MMbBeTcd,
ecim mBHEAOCTH €ro He HCYEpHaHA, HeAb3d AOJEHHER CYH~
TaTh HE 001aJAaIOMMMTP HMYIECTBOMB 114 YXOBJETBOPEHiA
EpexnTopos. Kcam mMymecTBo HIH HenpaBoMEpHO oTvy-
#JIeHO, HIH He BOCTPe6OBAHO, HHAYEe—BAXOZUTCA Y TPETBAXD
I4O0B, TO OHO caMo mo ce6B, romeuno, me aABadgercd 065-
€ETOMT BSHCEAaHiA; MCHOIHHTEIBHH{ OpraHT He BHpPaBb, mo
YEa3aHiI0 EDEIuTOpa, HOJBEPrHYTH €ro CyieGHOMY 3a;nory—
Aag 3T0r0 Hy®HO pbmenmie mo MCRy 06 YHHYTOEEHIW AKTA,
1) Otto B. c. cTp. 236.




OyTeMD KOEro HMYMEeCTBO OEKa3aJoch y Tpersaro imma. Cab-
AOBATEABHO, TOALEO TOTAS MOMEHO NPH3HATH OTCYTCTBie y
JONBHAKA AMYMECTBA, KOTId Y HEro HEORA3aJI0Ch TOJHHXD
005eETOBD B3HCEAHIA. Ecan mpoBofaTs mocrbrosarearHo sTy
T0ury spbmid, He BJaBaAACH BH TOHEie XAPAKTEDHCTHER CO-
CTOAHIA HMYyIECTBA, — BB UeMB CIBAYeTs yNpeEHYTH Tep-
MAHCKHX'H YYeHHXH, — TO NO-HCTHHE 9YyIOBUDIHEIMH, 10
EpallHOCTH pacmEpAONUME - IPaBa KDPEAATOPa, WPECTa-
BaTcA B03spBHIA TARHXE YueHHXB, KaKs HKoprd ') u
Iegeas ?). Ilepuii, ucxopd W3 TOro, mO cymecrsy, BEp-
HAr0 B3rIAJA, YTO EPEJUTODPs HCKOMD 00 YHHYTOREHiH
agETa J00HBaETCA AeHEKHArO ILIATERA, MOJATAETH, YTO MPABO
EPeluTopa y&e TEMB HapymeHo, YTo B HMYymecTBE J01EHAKA
He HalileHO JAeHers H& YJO0BJETBOpeHie B3RCKAaHiA; Hapyme-
Hie MMEHHO ABIHETCA TAEOBHME HOTOMY, 9TO XOJEHAED He
EMBers mpaBa ycTpaHATH OXHE YaCTH CBOEro WMYMECTBA,
OCTABIATH ADYrid MO CBOEMY BHGODY H KaE® GH YEASHBATE
HA HEXB, EAKD Ha OGbEETH BSHCEAHIA; NDH B3HCEAHIE
npaBo BHOOpa Beme#l MOoEeTs HpuUHAaLIeEaTh pasB Epern-
Topy. B® Bmxy 9rTOr0 B3HCKABie JOAKHO MOYATATHCH Ges-
yenBmMANME M EDPEAuTOph II0JYYaeTh mpaBo TpeGOBATH YHH-
YTOXEHid aKTa, ecId Y JOIEKHHEA HE 0KA3aI0Ch HAIMYHEXB
AeHers. HesaBMcEMO O0TH TOro, ecam NpH3HATH YCAOBieMb
OIPOBepAEeHid AKTa OTCYTCTBie Kakoro-im6o HMymecTBa, TO
9TO J0 KpaliHOCTH 3aTPYXHATH EpeinTopa BB Abab ZoEa3H-
BaHIA H CYI5—PBb IOPH3HAHIH JOKA3aHHOCTH WMEHHO BTOTO
OTCYTCTBiA 00TBEKTOBS B3HCEaHiA; HBTH O0CHOBAHIA W mepe-

) Korn n. ¢. crp. 20—26.
) Iaeckel . ¢. cTp. 36—44.
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HOCHTh TAXECTb AOKA3HBaBiA HA oTBbTYERA (rpeTse JHIO)
TOr0, 9T0 y AOAEHHEA eme HMBerca mMymecTso Aid B3H-
ceania. [porass aroro Ieccs ') npuBojuTS ABA BeCkMa OCHO-
BATEAbHHX's BO3pakeHia: 1) mpumrass Toury spbmia Hopma,
ycaosie o GesycrbmmocTM B3HCRAHIA JHIIAETCE BCAKATO
IPAETHYECCEAr0 3HAYEHIA: MOKHO JU DASCYATHBATH, YTOOH
Opr BSHCEAHIA Y JOXRHAEA HANJIHCH HAJWYHKA ACHBIH;
ecaig6n oHB y Hero Omam, TO OHG HIM He XOBeId 6 xBia 10
B3uCKamid, wigm cByMBI® 6H nX® CEpPHTH, ¥ 2) ecadm whip
yUHYTOEEHIA 4KTA HE HeNOCPeJICTBEHHOE YJAOBIETBODEHie
EpeAATOPa, & COSXAHI¢ BOBMOZKHOCTH OODATHTH B3HCEaHie Ha
BeI¥, HAXOAAmidcd y NPOTHUBHHEAX, TO, IPHHABS HOJIOKEEHie
Kopra, mpaBo 3T0 He MOEETH GHTb IIPeJOCTABICHO EPEHTODPY,
IOKa BB COCTABS HMymecTBa JOIZHEEA MMEBIOTCA TOZHEE
00LEeRTH B3HCEAHIA; HBTH JOCTATOYHAr0 NOBOAA EB yHA-
qrozenilo axra. HesaBucumo ors oTHXD Sambuamiét, meissa
Be YEA3aTh, BO-1-X'B, Ha To, uTo mozomenie KopHa cosnaers
ABHYIO HECIPABEATHBOCTD; 0T YHAYTOEEHIA ARTA BCErIa CTPa-
ARIOMUME HBIAETCA TPETbe JUI0, 0COOERHO €CIH 9TO HPHHAB-
mift 7aps bona fide: eMy mpmaeTca BO3BpaTHTH HOJYYEHHOE,
HeCMOTpA Ha TO, UTO Y AOJEHHEAR eme mMBiorca, ecrm He
ACHBI'H, TO XPYrid Bemu, ToAHEE 00BEKTH B3HCEaHiA. Bo-2-x3,
H3BpAMaeTcA IOPHAMYECKiff CMHCIBH BCero WHCTHTYTA: Kpe-
x1aTops mMbers cyreOHoe pbmenie, o6aagaiomee HCIONHH-
TeIbHO CHI010; caxl aTol jaeTcd oco6eHHOE, HCEIIOYATENb"
HOe HampasieHie (kRakbs Mu BEgbau, o6paTHOE) JHMb HpH

) Iesz. Zum Reichsgesetz von 21 Iuli 1879 betr. die Anfechtung
von Rechtshandlungen eines Schuldners ausserh. des Konkurses Bb
Arch. f. d. civil. Praxis B. 68, H. I, S. 44—48.




HEBOSMOBHOCTH JATh eff HOpPMAJbHOe, ofmee HAmpaBleHie,
HHAYE — IIOR& €me eCTb BO3MOKHOCTh OcymecTBieHid xbii-
CTBHTE1BHAr0 NpPABA CyAeGHATO 3310TR, A0 TEX® mOp®H 06pa-
martbcd BB GurTnBHOMY HETH OcHOBaHiA. Bx-3-x5, meansa
He YEA3aTh ¥ HA CTPRHHyl apryMentanio Kopma: goxz-
HUED OKES83KHBAETCA HPABOHADYIIHTEIEMP HOTOMY, YTO OHB
BOCHOIbBOBAICA TBMT mpaBoM® BEHOOpa Bemeif, EaEOe mpH-
HalZex®HTH Epegutopy. Cmpammsaerca: passl He Ta ®e
caMad, Bb CYI[HOCTH, PasiyTad JIakeE0 He cooTBBrcTBeHHO
cBoeMy xBHCTBHTEJIBHOMY SHAYeHilo, y3ypuamia XOIRHUEOMB
npaBa EpefaTopa (TOEE COMHHTEIBHATO BB CTOAb AGCOAIOT-
Ho#t ¢oput) sambuaerca m BB TOMT cayIaB, korza orcyr-
CTBie MMymecTBa IOHEMAETCHA, KAKH OTCYTCTBie HAJIHYHHX'D
AeHers? JOIRHHED OTIYARID CBOE HMYMECTBO B TEMTE, BS CY-
HOCTH, Y£a331 EPETHTODY, YTO ZKeJI4eTh, IT00H TOTH HOXYIATB
yAOBIeTBOpeHie He E3H 00LeKTOBD eme mMBiomuxcd y Hero,
a H3B Y&e OTIy&EJeHHuXB? BB-4-X5, uT0 Eacaerca 3aTpyxHH-
TEAPHOCTA JORA3HBAHIA W HSINMHATO O6peMeHeHid OTBEBT-
YHEA JORASaTEIBCTBOMD IIPOTHBHArO, TO 9To 3aMBuamie
ACXOJHTH U35 NPEANOJOEeHid 0 AypHO# oOpramAsamiE cCy-
Xe0HNXD YupemjAeHilt; Bompocs 0 ToMEB, mMBloTCa JE ¥ XOIR-
HAE3 0GBEKTH BIHCKAHiA, MOATERATH CBOOOZHOH cyAelckol
onbeeb; rab cyas ¢opmazdacTHIeRD, TaMB, KOHEYHO, OHB
HeJOBOJBCTBYETCA CAMHMH OYeBHIHHMH JAHHHMH; mpuMBp®
opusefennHft KopHOMT H3® HTpARTHEM HAYEro He JAORA3H-
BAETH: EPETUTOPH TOBOPHTH, 4TO B3HCEAHIC CH ABHRHMATO
EMYIIECTBA HE KB YeMy He IPHBEIO, ABHEHMOCTE JABHO IPO-
A8H& 3a X0ard, moceituact mmbiorca mperEABIEHHNE HCEH

B 1. 0. Heymerm oraM® Hers3a AoBoAbCTBOBATHCA? Kcim
5
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OpPOTHBHEES I[OJATaeTh, UTO Y AONXHHEA eme eCcTh HMy-
MeCTBO, TO OHB MOXEETH 3aABUTH 06 3TOMB H IOEA3ATH BTOTH
¢agrs. Heymenm Bce aro Tak® sarpyiaureisHo? Komeumo,
npE DOJO0XEHid, KOTopoe cosjaercd Teopie# Hopma, Bompocs
0 JORa3HBAHIE A0 HeJp3d YIpomaercd, HO BTO YIpomeRie
BOBCE HEKEAATET5HO H 3aMBHAETCA OHO TAEHMB LOJOEEHiEMB
Beme#, KoTOpoe BHOJEE HOPMAIBFHO BB OGJACTH TPAEARH-
CEaro mpomecca.

Ierexs He croap EpaitHaro MEBHIA, HO H OHB HOJATAETS,
YTO0 HEJOCTATOUHOCTb MMYINIECTBA XONEHHEA JOAEHA GHTH
OpHsHAHA OPH OTCYTCTBiM TAEHX'® Beme#, KOTODHA MOTYTH
6HTh GHCTPO OGpaimeHH BB JEHbIH; €CIH HampuM. mocid
GesycnBmHAro B3HCEAHIA CB ABUEHMAIO HMYIECTBA Y X0~
HARA OCTAXOCH HEJBAEHEMOE, TO BCe-TakH HMbBerca Hepocra-
TOYHOCTH EMYOIECTB& M EPEIHTOPD MOMKETH OIPOBEPTaTh AETH
coBepmeHauit KoaxHuEoMS. OHB HIETD, 0XHAEO, eme Aarbe:
TpeThe AENO H W0 ero MuBRil0 He BupaBb BO3pamaTh, UTO
BB cocraBl mMymecrBa AoJmHEEA HMBIOTCA eme 00BERTH
B3HCEaHid. OCHOBHBAETH OHB 9TO HA TOMB, UTO EPEJATOPD
HOXmeED HMETH MPOYHOE OCHOBAHIE LIA CBOETO HPABA OMpO-
BepraTh A&ETH; OPOYHOCTH DT HNOJPHBAETCA, €CIH TpeThe
JANO0 CTAHETH €My YE43HBATh HA HMYIECTBO Y AOJEHHEA
Haxojdmeecd—EKDEIUTOPs He MOEETH 3HATH, KaEid Bemy
BXOJATH BB COCTABh HMYMECTBA AOXEHEER. Y mnpoTEes
aroro MabHia Hago pbmuressHo BHCEasaTicd. IIpes&ze Bcero,
H OPOTHBE leKeld MOEHO CKA3ATH TO Xe, YTO MH CEA33JIH IPO-
taes Kopra—mETH N0B0jJa ¥ 0CHOBAHIA IPEAOCTABIATS EPejd-
TOPY IPABO OOPOBEPraTh &KTH, €CAH BB COCTABE HMyHIECTBA

JOLEHARS eme EMBIOTCA 00BEKTH B3HCEaHid. 3aTBus, HETH
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HAKAEMXD OCHOBAHifl 3ampemMaTh TpETheMY YEASHBATH Ha
06TeKTH B3HCEamif, mmbomiecs y foaxuEEa ). MozHo 1m
BO HMA EAKO#-TO NHPOYHOCTH HPABH KEPEEHTOPA, AOCTHTAE-
MOl STHMT SampemeHieMb, paspymaTs AarTs (OpPMAILHO
ThifcrBaTeabHN, EOraa OTBBTIMET YEA3HBAETH, K&EH 0060ii-
TACH Gesh BTOr0, Kakds AOCTHTHYTH TO# ®e mbim opammEap-
HEME CDEECTBOMS, T.-€. KONOIHHTEISHEIMT BSHCERHiEMT H3H
HMYOECTBA, OEA3ABHIATOCA Y AOARHEEA. JalpemeHie 3TO
OpPUBOXETH Kb TOMY, 9TO H3H ABYXD Xumb xBiicTBOBABIIHXB
mala fide crpazanorTs 006a, EOrja JAOCTATOYHO WIOCTPAATH
oxEOMY (moammEmRY), a mpE mala fides ogEOro zoamHEEHEa
6oxbe cTpagalomuM® ORaEeTca TpeThe adNo, AbiicTBOBABIIEE
bona fide.

HenpusaaBad, TAREMS 06Da3OMb, IPABHALHOCTH YCTAHAB-
auBaeMaro Kopaows # Iekerems momaTia oTcyrcTBiA mMyme-
CTBA Y JOXEHUEA, MH IIOJAraeMs, 4T0 IpeiMeToMs Gesycmbm-
HAr0 BSHCKaHiA JONEHO OWTh BCe HMYMECTBO XONRHHUES °);
ecan y Hero eme EMElorca OGBERTH B3HCEAHiA, X0Td OH
E U0 YEa3amilo oTBETIMER, TO EPEIHTOPT HE MOZEETH BOC-
HOJK30BATECE IPABOMB YHHYTOEEHIA AETA; IOEA Y XOAR-
HEEa HMEIOTCA eme OGBERTH B3HCEaHIA, B3HCEaHie HeIp3d
cuNTaTh OKOHYMBmEMCA GesycmbmHo °).

Ho mommMag oTCyTCTBie HMYymECTBa, EAEB OTCYTCTBie
065eKTOBS BSHCEAHIA, BH CAMOMT IIHDOEOMT CMECKB, MH
AOIYCEaEMb, OFHAKO, II0 JYHCTO HPAKTHYECEHNH COO0pame-
HiMT JB& OTCTYIIeHid T. €. JOOYCEAeMT INpeimoJoxeHie

1) Cosack m. ¢ crp. 73.
?) Hartmann H. c¢. ctp. 70. Cosack =, c. ctp. 73—74.
3) Menzel B. ¢, crp. 53 Hartmann =. c. erp. 72.
5*
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o GesycobmBEoct B3HCEaHiA, X0TA OH, BO 1-XB, BSHCE&-
Hig, Boo6me uJIE 1m0 JAHHOMY Tpe60BAHi0, IIPOHIBEACHO
He OHIO H, BO 2-XB, BB COCTaBB HMymecTBA JOIEHHUES
YHCIAIACH T4 HIE JPyrad Belp, HO BONPOCH O IPHHAJZ-
IeKHOCTH €My 9TOf Bel[H, OEasaicd CHODHEME. UTO Ra-
caeTcd IepBaro OTCTYIJeHiA TO, OHO H C€b TOYEH 3phmia
Hamelt Teopim He mnpeACTABIAETH CO00I0 YEJOHEHId OTH
OPHENENS — OPUHOHEIG OCTAETCA BB NONHOHR BempHEOCHO-
BEHHOCTH; JI4 YCTaHOBIEHiA NpaBa CyAeOHAro 3axora o
npujania emy of6parHaro pgblicrsia, Tpebyerca plmenie,
06aajaiomee HCHOXHATENHHOI CHION; MHAYE: TpefyercA BO3-
MOZRHOCTL B3HCEAHiA, & He HempeMBHHO caMoe B3HCEaHie;
nocabiaee Momers OuTh 3aBbioMo GesycmBmHO; TOrAa, KO-
HeYHO, He3a9bMb ero n HaymHATh. Kpejurtops Momers mpu-
BeCTH DAXH (arTOBB, M3D EOHXB CyAD MOEeTs YO6BimThea,
9TO OHB He BHAEIH HHEAKOK HaZOOHOCTH BB CAMOMs B3HCEA-
Hid, TAKD K4EB, OYeBHIHO, OHO HE Kb 4YeMy OW He mpm-
Be10; sa-paEbe yCTaHOBHTH 5TH (AKTH HEBOSMOZEHO; OHH
MOryTs OHTH A0 EpaliHOCTH pasHOOOPASHH, TAEG: HEAABHAL
6esycobmraocTs B3EICEaEiA m0 TpeGoBamiio Xpyraro Epesu-
TOpa, HHYTOXRHAL CTOMMOCTh HMMYMECTBA JOIEHAKA WIH
o0HADy®eHHAA HErOAHOCTH €ro, KRS OGHEKTa B3HCEAHIA,
3aJONEEHHOCTh €ro, OBrcreo poammHEEa # T. m. Bb 9TUXD
CIyYadx’h, BD MOATBEDEJCHIe OTCYTCTBiA HMYHECTB&, TpeGo-
BATh YEa3aHlA HA OesycnBMHOCTh BSHCEAHIA 10 AAHHOMY
AOATY, 3HAYHAO OH CO3ZABATH AIA EPEIUTOPA COBEPMEHHO
OesnbasENS 3aTpYAHEHiA BH OCyMECTBIEHIW €ro IpaBa HA
YEHUTOBEHie &KTA; TYTH KPejuTOpy JXOXEHA OHTH Iperoc-
TABICHA CBOGOAS B NPEXBABICHIM JOEA3RTENLCTBD, & CYIY
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—cB06oja BT OmbEEB X% !). OHACHOCTH BT 3TOMT HHEAKOH
BUXBTH HENp3d,—EKOHEYHO JHMINh NPH TOMB YCIOBiH, UTOOH .
u orebrumes (rperse 1umo) uMEA® IMEpOROE IPaBO BO3pA-
HeHid T. €. YEA3aHiA HA TO, YT0 QAKTH, HPUBEJEHHHE Kpe-
AMTOPOM'sS BF HOATBEp&EJeHie GesmoaesEocT u 3apbyoMoit
6esyconbmuocTH B3HCEAHIA He YOB&EZaOTH BB TOMB, 9TO Y
JormHUEa He HMBlorcA O00TERTH B3HCEaHid. OJTOro He
mors me xomycruts ¥ lexexs ), crbcmaromi#t mpaBo orBBT-
YARR BB TBXP CIyYadXB, KOTA3 EDPEIATOPS IOPAMO XOEKA3H-
BaeTs GesycuBmmocts B3mckamia. OHT BHAATH MeE®Iy CIY-
uagmMa GesycrbmHOCTH B3HCEAHIA M cIyJadmm Oesmoaes-
HOCTH €r0 EaKs OH NPHHNANIAIBHYI0 POSHH, —YTO JHIIEHO
BCARATO OCHOBAHIA °). Bca pasHENa Me®Xy BSTHMH CIy-
YadAMH Ta, YTO BH OFHEXT (AETH 6e3ycTBIIHOCTE BSHCEAHIA
ABIdeTCA OPAMEIMT OCHOBRHiIEMT HpejmoIoEeHia 06B OTCYyT-
CTBiM EMYIECTBA, & BB APYrAXE—ROCBEHHHMS T. €. m3BBCr-
HHe (AETH JIRI0TH OCHOBaHie NpEXHOJOXeHi0 0 Gesycmbm-
HOCTH B3HCKaHif, a 9Ta mOCIBIHAH CIYRATH OCHOBAHIEMB
Hpexmooxkenia 065 OTCYTCTBIH HMYIIECTBA; NPHHIEIIALR-
HHH TPOTHBONOJORHOCTH HEOTEYJa BHBECTH, H €CIE OTBBI-
ugEs BHPaBl BO3PABATH IPOTWBE MPAMOTO OCHOBAHiA Hpej-
HoJO&eHiA, TO OHD BOparbl BO3pamATH W NOPOTHBH EKEOC-
BEHHATO.

Bropoe orcrymnienie To®e MOTMBEPYETCA HPAETHYECKHMH
coo6pazeniamn. Bs cocral uMymecrsa pormamEa mybiorca

) Kaserer H. ¢ crp. 104. Volderndorf m. c. crp. 39. Korn
crp. 26—27. Otto u. crp. 236.

?) Iaeckel a. o. cTp. 42—13.

%) Hartmann n. c. c1p. 71,
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COODHHRA Bemu HIH BCe STO HMYMIECTBO CIODHO; HAND. BO
BpeMA BSHCEANIA TpeThe AMNO HpexbABAAETH HCED O mpash
HA HMMYImECTBO, IOfBeprmeecd BSHCEAHIO; MOEHO IH C3H-
TaTh, BB BTOMT CcAydYaB, BsHCEamie GesycmBmEmMs B, cIb-
XOBATEIHHO, MOEETH-JIH EPEAUTOPT CYNTATH HTO CHOPHOE AMY-
MEeCTBO, HMEHHO BB BHAY €ro CIOPHOCTH, HECYNECTBYIOMAMS,
EaED 065erTs BsmcRamia? Y Kopaa '), Iexexa *) u ®éazepn-
nopda °) orebTs rorops, E oTBBYAE HA BONPOCT OTPHNA-
TeAbHO, OHE cOoBepmeHHO mocrbrosaressEn. Ecam mepsuif
IPHSHACTD JOCTATOYHRME JHID OTCYTCTBie AEHErSH, OEA3A4B-
meecA OpH BSWICEAHIE, a mocrBgmie — oTcyTcrie GHCTPO
peaxusyeMaro HMymECTBd, TO, KOHEYHO, HAJHYHOCTH CIOP-
HAr0 EMYOIeCTB& OHH COBEpPIICHHO HTHOPHPYIOTEH H IPUSHAIOTH
6esycrbmuocts Bsuckamia. Ho ¢t mameif, Goxbe muporoit
TOYEE 3pBHiA, OPHXOAUTCA MOTHBHDOBATH 9T0 OTCTyHJAeHie
npaETEYecENME cooGpameniamm. Ilpemge Bcero, KaE® cmpa-
Bexauso sambuaers Kosaks '), Hajzo pasimuats: npiocramo-
BHAOCH-I¥ BB JaHHOMT ciydal Bsuckamie Bcabacreie mpexs-
ABICHIA TPETHHMD MUNEMD uCEa uwia BETS. Bb mocrbimems
ciyuaB, EpeaumTOp® JXOAEEHD ITOTH HCED HTHOPHDOBATH H
He CYNTATH BSHCEaHiA GesycubmuwMsb; HCka 00h yHAYTO-
HeHin aKTA OHB HpPEIbABAT, HE MOEETh H €cid Ipexbd-
BATH, TO OTBETYMET MOEeTs BO3pasHTh, 40 eme uMbioTCd
Ha auno oOBeKTH B3WCEaHiA. W pbHcrBuTensHO, mpuIaBaTh
3HAYERie STHMD HCEAMD Hexs3H, H60, BO-1-x5, BETH HMRaROH

) Korn. H. c. crp. 26.

?) Iaeckel. H. c. crp. 38.

%) Yolderndorf. m. c. crp. 38.
%) Cosack. u. c. crp. 44.
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rapaHTiE MXD OCHOBATEJFHOCTH ¥ EDPEJATODY GHTH MOZETH
HANDACHO IpHAeTcA &JaTh HOKa xBao mpolizers Bch wh-
CTAEI[iM ® BO-2-Xb, 3T0 MOZETH BHSBATH 310YmOTpEGIemia
CO CTOPOHH EDEAHTOpP&: NPEAmOYHTAd HOYeMy-IHGO YHHITO-
®emilo akTa ofpameHie BSHCEAHiA Ha JAHHYI Bemp, umhio-
my*cd y J0IRHAER, OHB BHIBEHETH NOJCTABHOE JHIO, KO-
TOpOe ¥ OPeyBABATH HH HA UeMs HE OCHOBAHHHN HCES.
Hnoe xbzo, ecim mpepsdBieEie HCEA BHSBAIO IpioCTa-
HOBIeHie B3HCEAHid. TYTH BCe S3ABRCHTE OTT EpEJHTOPA: ecad
OHB EEJAETH, OHb MOEETH JORAATHCH OKOHYAHIA IPOMECCR
HJM BCTYOHTh BB HEr0 Bh EauecTBB TpeThdAro imma; ecid
HE HeJaeTs, OHb Eaks OH BHYEDEHBAETH CHOPHYI Bempb
B35 9YAcaa 06TBeETOBS B3HCEAHiA; Bo3pameHie oTpETYAEa, UTO
eme mmberca cmopHad Bemp, B COOOpameHie He AONEHO
OuTh IPRAATO: 6HI0-6H HECHPABELIEBO SACTABIATH EpEXH-
TOPa BHEJATH OKOHYAHIS IHpoOmecca, ONATH-TAKH IIOTOMY
4TO0 HCKD GHTh MOKETs HEOCHOBATEJeHh M OHD JWIb Ha-
OpacCHO TOTPATHTH BPEMA H MOEETH IOHECTH YOWTERH.

2. COBEPMEHIE JOAEHHEKOMB AETA BB YIOEPBD
KPEXMTOPY. ARTH COBEPHIEHHH# XOIEHAKOMb, JaOH CTATH
IIpeAMETOM's ONPOBEPEERid, JONEEHD YAOBIETBOPATE YCAOBIAMD
ABOARAr0 DPOAA: OGTHEBTHBHHMB H CyGHERTHBHHME; Ch 00TLEE-
THBHO# CTODOHH &ETH JOIEeH® BIeuhb 38 COGo# yMaremie
HMYIECTBA JOMEHHER, & CBb CYOReRTHBHO# OHB JOAEEHD
OHTh BHpameHieMT HaMBpeHiA [OABHEEA JHMHETH EPCAHTODA
yAoBrerBopenia ') OCTamOBAMCA HA STHXD YCIOBIAXS.

a. O6sesTHBHEAA cropoHa akTa. Ioxs IopHAHue-
CKHMH AKTAMH HOHWMAIOTCA BCEBO3MOKEHHA, OJHOCTOPOHHIA

1) Korn. H. ¢. crp. 206.



—_ 172 —

UIH ABYCTOPOHHIA, BHDAEEHHHA BB Toli mau apyro#t ¢opmb,
BOJEHSHABNEHIA, HANPABICHHNA HA BOSHHEHOBeHie, JBHEEHie
usmbHenie, oxpaHeHie U IpeEKpameHie HMYIMECTBeHHHXB
yacraNxs mpass '). Ho me BeaKif lopujAYeckill aETE MO-
Eerh GHThH IPEIMETOMS ONpPOBEpEEHid CO CTOPOHH EpelH-
TOpPa: TAKOBHIMH MOTyTh OHTh JRMB AETH, BO 1-XB, mpex-
METOMT KOTODHXD H#BIAETCHA HMYmECTBO IO CBOMCTBAMB
CBOHMT CHOCOGHOE, IO YEA3AHIAMD TOTO MIH JPYraro 3a-
EOHOIATEISCTBA, OHTH OGHLEETOMT BSHCEAHIA ’); ecad 0HO
Hecmoco6HO OHTb TAKOBHMG, TO OTHAZAETH A8 EDPEAHTOPA
BCAKOE PR3YMHOE OCHOBAHie TPEGOBATH YHHUTOZ/EHiA aETa 5);
agETh 6yJeTh YHHYTOZEHD, & BIHCEATH OKAEETCH HE CH U€ro;
HAaNp., R0AKHUED IEAAPOBalD 0043aTeIbCTBEHHOE HPABO HA
YCAYIy; BB VHHUTOBeHIH meccim EpejiaTopy HBIS HETe-
peca. Bo BTOpHXB, E 5TO rIaBHOE, TOJHEO Takie AKTH
MOTYTH OOJIEEATH ONpPOBepEEHil0, mpH mocpeicTBl EOHXB
IPOHCXOAUTH yMaleHie HMYMECTBA JOMEHHEA, Bh CMHCIB
00BeKTOBh B3HCEAHiA B cooTBbTCTBEHHOE YBeIHUeHie HMY-
mecTBa Tperharo xuma. I'osopa BB aroM® caysal 00 EMYy-
mecrel, EOTOpoe Ha cropoEB JoXEHHER yMaisercd, & Ha
CTOpPOHE TpeTrdro JHNA yBeAHIHBACTCH, MH JOARHH CABIaTh
oroBopky. I'ocmozcrBylomee Bb rpamjgaHcEoMT mnpasb MEL-
Hie TaK0BO, 4TO G6yATO GH BB COCTABS HMYMECTBA JIHIA BXO-
AATH TOABEO mpaBa npio6pbremnwmsd, mpasa, mMbiomin ompe-
absenpuft TATyas. Ipm sTOMT 3a6HBAKNTH, YTO HSE CO-

") Jump Kpanuxdeabas H. c. crp. 11 uozaraers, 4T0 aETH MO-
EEeTb KaCAThCA H He HMYMECTBEBHHXT HIPaBh, HO HN SPrYMEnTOBDH, HH
mpuMBpoBs He HPUBOAUTS.

) Korn. u. c. crp. 44,

3) Menzel. B, c.crp. 60.
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CTAaBa WMYIECTBA JHNA Herh3d HCEANOYETh ® TE mpaea,
o6iagaTereMs KOHXD JAHHOE JHIO ABIAEeTCd BS CHAY 3a-
EOHHAI0 NpPENHOI0EeHId NPHHAAICEHOCTH €MY STHX'B HPABB,
Aosoxs mporupHOe He OyZeT® JOEASaHO; HOHATIA ,Moe‘ H
,Ipio6pireHHOe MHOM® JaJeEO He BCErja COBIAJAIOTE;
MouMs OyAers> ® T0, Ha YT0 A EMEI0 npaBo BB cHy sa-
KOHHArO0 mUpeAmoloEenid, He HMBA, oZHAKO, ompexbieHHAro
ocHOBanig mpio6plrenia; 3a MHOI npu3HAETCA AAHHOE IPABO
%o TBX® moph, MOKA MpOTHBHOE He GyAeTt A0EasaH0. EcaH,
crbzoBaTelbHO, MOJOEHTEIbHOE HPABO BHCTABIAETH Ipek-
HnoXOEeHie O TOMB, YTO IPH TAKHXB-TO YCIOBIAXH JHIO
mogdraeTcd o6iafaTeleMb JAHHATO HPA3R, TO 9TO IpPEANO-
JaraemMoe, 10 JOEA3aTeIbCTBA HPOTHBHAIO, IPABO HE MOKETH
He BXOAHTb BB COCTABG HMYMECTBA AAHHATO xama. Mozmo-
Id He CYHTATH BXOAAMEMSB Bb COCTABD HMYMECTBR HAND.
IpaBo COGCTBEHHOCTH, HpeAmOIaraeMoe B Xsmb BiagbBasna
ABHEHMAr0 MMYIIECTBA HIM IIPABO TpeGOBaHiA, NpeRmONa-
raeMoe BB JHNE Jepmarela OyMarm Ha IIpefbABATENd?
Bure Momers T mpaBa npio6pBreEH HE3AKOHUOHMB CIHO-
coboMb, ThMD He Menbe, mOEKA HTO He JOE&33HO, OHH IO-
YATAOTCA DPHHAJICEANUMA JAHHOMY JIHIY; MHCIb O CIO-
co0b mx® mpioOpbremia croWTs COBEpMEHHO BB CTOPOHB.
Ho 85 npusefennuxs mpumbpaxs mwkorea ish uepTH, Ko-
TODHA MOTYTH MOKA3aThCA YEPTAMH CTOXAb OGmAro Xapak-
Tepa, 4T0, A4 NpH3HAHIA B JAHHOMD cIyyad mpexnora-
raeMarec mpasa, HAIHYHOCTH HMXD ABIAeTCA 0E3yCIOBHO He-
o6xozumMo0—aTo: 1) QarTHueckoe o6iajamie Bempio H 2)
#BHO H AKTHBHHMT 00pasoMd BHpaXeHHOe Eelamie HOYH-
TATECA 001ajaTeleMb JRHHAr0 mpaBa. OTH ABB yeprH, npu-
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CyImid BHNEYEASAHHHMD CIyYadMb JaJI€E0, OJHAEO, He He-
H30BEHH B APYIIXB CIYIAAXD OPEANONATAEMHXT OPABS.
MoryTrs GHTh cayvaH, BOrA8 PAKTHIECEAr0 06AaiaBid BOBCE
HEBT® B BOAA AAHHArO JIMNA OTHOCHTCA KB IPABY COBep-
MEHH0 NACCHBHO: Ue BHPAXAETH HH REIaHiA 06IaJaTh mpa-
BOMB, HH XelaHid He 001ajaTh uMB. Huuro me mbmaers
IOJOXHTEAPHOMY IPABY. €CJAH HTO EeAaTeApHO, IBiecooGpas-
HO, Heo(GXOJHMO CB TOYKH 3pbHiA HHTepecOB: HHAHBHAM H
00IMeRUTiA, H B 9THX'S CIYIAXH BEHICTABHUTH IpejHOJOEEHie,
YTO AAHHOE NPABO MOYATAETCA HIPHHAJICEAMAME AAHHOMY
X80y, AOE0AB mporEBHOE He GyAeTH AOKA3AHO.

3arbus, IPHSHABAA, ITO HMYMECTBO ZOJEHARS YMAXAETCH,
a TPeThAro AMNa cooTBBTCTBeHHO STOMY yBeaHYHBAETCH, 3aMB-
THMB, ITO BHpameHid ,ymazemie m coorsBrcTBylomee eMy
,yseanuenie“ mmbiors 3xBcs, 0gHARO, yca0BHOE 3HAYeHie. OB
OZHOH CTODOHH, OHH HOHHMRIOTCA JHMb Cb TOYRM 3pbHia
Epeantopa '), ¢ APYroi CTOPOHH, TAKOE yBeAMEHie B yMaTeHie
nMBers mBcro m Torgs, Eorza memmBerca coorsbrcBynmaro
yBeamdeHid HA CTOPOHE TpeTharo JIMNa Cb SKOHOMHYECEOH
rToygn 3sphHig, m, ¢b Tperhelt cropomm, BETT HaZOOHOCTH,
9TO6H JOJEHEES, YMaJdiomii cBoe HMymecTBo, HMBID
oBIbl0 YBeAMYHTh MMYIECTBO TpeThAro aumma. Uro Eacaercd
nepBoif, To BooOme TroBopd, MOEHO HDH3HATH yMaleHie H
cooreBTerBylOmEe eMy yBelHUeHie HMYIMECTBA JIHIIb BD TOMB
cxysal, rorza ms® mMymecTsa -BHybiena m3pBcrHad wacrTh
GesMe3HO, Ge3s coorBreTBylOomAaro sEBEBatenTa. Ecam xox-
EHAED IPOAAIS HMYIECTBO, IOAYYABT NOJHHI, BHOARB mo-
EPHBAIOMi# cTOAMOCTs HOCIEAHATO, SEBABANEHTH, TO €0 HMY-

‘) Jaeckel B c. crp. 53.
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IeCTBé HE YMEHBIAXOCh, HG0 BH COCTARD Cro Nepemra
n3eBeTHAd cyMMa jeHers BMECTO HMymeCTB& — mpodsomeas
aams oO6MBHE; TOJBEO mpH HeCOOTBBTCTBiM mOIyYeHHOH
CYMMH CTOHMOCTH WMYIECTB& MOEHO 'OBOPHTH 00 yMa-
JeBim ero, omnpexbamps mocxbamee pasHOCTHI0 MBHH HMY-
mecTBa ® mogymHo# cymmu. Tars cmorpurs Ha 9T0 I'asen-
Gaasrs Y); OB 1I0POBAETCA, KART MOBHO PaspyWATs crBIARY,
IIOCPEACTBOME EOTODO#l He mpoHsom 10 ABACTBATCILHATO YMa-
IeHiA WMYImECTBA AONEHHER; IO ero MHBHIIO TpeTse JHNO,
YIIATHBS NOXHHY SEBHBAIEHTSH, CABIaio Bce, 910 MOTIO BB
yBaZXeHie HWHTEDECOBh RpPEAHTOPOBT CBOEr0 EOHTPATEHTA H
EApaTh ero paspymenieMs cibigm mBT5 ocHosamia. Ho
l'agen6aisrs ynycEaeTs W35 BBAY, 90, A0 CHX'B HOPH IO
Epafinelt BpB, Hn R0RTpHHA, HE BAEOHOAATEABCTBA HE NPHS-
HAIOTH BOSMOEHOCTH YHHYTOXKEHid BOSME3JHATO &KTA TOXBKO
BB BHAY yMeHbmEHid WMYMECTBA AOXXHUER — JXd YHHUTO-
®eAid BOSMESKHATO AKTA HeoOXONHMH H Apyria yexosia *)
m npexae Beero animus fraudandi foaxemea. Ecam BBTE
HawBpenia zaEHO0 cABIROK0 NpEIHHETS ymep6s EpeiHTO-
paMs, To caMo mo ce6B oruymienmie, ¢B moXAyYeHieMD DKBH-
BAJEHTa, He JaeTh EPEJHTOPY HpPaBa ONPOBEPIaTh ARTS.
Heabsa, ROBEYHO, OTPHNATH, YTO BOOPOCH O TOMB CO-
oTBBTCTBYeTH- AU MOAyIEHHN! J0NRHAKOMT DKBHBAICHTS Abii-
CTBHTeABHO# CTOHMOCTH OTYyRECHHATO HMYmecTBa, mMEeTs
SHAYeHie A4d YCTAHOBIEHIA BHYTPeHHelf CTOPOHH CABIEH
T. e. HaMBpeHiad JOIEHEEA U ero KOHTDAreHTA H XApaR-
Tepa caMolt crbiru (GHTH MOKETH OHA OBAEETCA GesMe3 HO?)

1) Hasenbalg B. c. ctp. 25.
) Otto m. c. crp. 46—49.



— 76 —

HO caM® mo ce6l Bompocs 065 SEBEBAXEHTE Axd EpeAn-
Topa He EMBETH 3HAUEHIA '),—eMy HyRHA Bellb, BHOKBMAA
E3P HMYmECTBA JONKHHES H Iepemejmad Bb HMYMECTBO
ero KomTparemra. M ws® HOBbiimEx® yvemmxs Péapzepn-
zopds ?), Buagaers »s Goxbmyw omulEy, IOBODS BEChMa
o6pasgo, 910 BF TEX® CIyYadxs, KOrfa JOIEHHED OTIY-
AHAD HMMYMECTBO 33 IBHY 3HAYUTENPHO NPEBHMAIILYIO
CTOMMOCTh, €r0, EDEIUTODAMD OCTAETCA TOABKO XBAAHTH €r0
B cuBareca. ME CP 9THMT He COTJACHH: HMT HE TOABEO
ocTaercs XBaluTh H cMBaTcA; xpaixd W cMmback Bagb mO-
EYNIO{HEOMS, OHH EMBIOTBE AOCTATOUHH WHTEpECH YHHITO-
EUTh AETH — CHTh MOEETH, OHH, BO3BDATA BEIH BH THCIO
00LEeKTOBS BSHCRAHIA, HalAyTh TakKOro-Fe JOOHTEId AAH-
HAro poja Bemiell, KAKOTO HAMEND CaM1 AOAEHAES, H Haffg
€ro, MOTYTH PASCYATHBATE HA OJyUeHie, XOTd HESHAYHTEAbHOH
CYMMH, BB CBOe YJAOBJIETBOpDeHie — 9TO0 HXB ABio, W mpe-
TATCTBOBATE UMD HBTH ocHOBaEiA. (OB Toukm 3pBHid Epein-
TOpa caMu#t (AETP BHXOJa NMYmECTBa Uu3F 061a)faHIA
JOAXHAEA HBIfETCA YMaJeHieMP HMYMECTBAa; HO roBOpA
9T0, MN nMBeM® BB BHAY, YTO HOAYIEHHHH AOIKHHEOMB
SKBHBAJICHTH Y&EE He BXOAUTH BB COCTABDs HMYIECTBA JOJ-
EHAKY;, ecan6s OHF TaMb HAXOAHIACH, TO, EOHEYHO, IPH-
mxocs-Ol HpUSHATH H CB ToukH 3phHia EpegmrTopa, 9TO
AMYyMECTBO JOIEHEEA He yMarmrock. 3arBms, uTo Eacaerca
Apyro#t CTOPOHH, CB KOTOpo# BHpamEeHid yMeHpmeRHie H
yBeanueHie UMYMECTBA ABIAIOTCA YCIOBHEIMH, TO YCIOBHOCTH

) Cosack H. c. crp. 62. Jaeckel B. c. cTp. 54. Korn =. c.
46. Naquet B. e. c1p. 9.
8) Yolderndorff u. ¢, ctp, 15, mp. 12.
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BHISKBAIOTH CIYYAH OTEA3a OTEH OPaBa TPeGOBAHIA CO CTOPOHE!
AOIEHWER W COOTBETCTBYIOmMAro ToMy OCBOGORJAEHIA TpEeTH-
4r0 O0TH 00633aHHOCTA; JAONEHAED YMEHBIIAETH CBOE HMY-
mecTB0, HO YBeIHYeHid HMYMECTBA HA CTOPOHB Tperharo
TYTB, Bh 9KOHOMHYECEOME cMHCIB, BETS—u35 cocTaBa mMy-
mecTsa auna BETE HAZ06HOCTE BHIBAATH H3BECTHHA dYACTH
ASd YIJAATH JAHHATO JOATA; TPETHE JHUIO TO.BKO HC YMEHb-
maeTh CBOET0 HMYIECTBA, OHO ocraeTcd in staiu quo ante;
1Ms He Membe ¢b ToukH 3pBHia Epeguropa umberca BB
0pUJAYeCEOMD CMHCIB yBelHueHie HMYNIECTBA TPETHATO
IEN3 — CBb MOMEHTa HACTYIIeHid cpora Bb cocrasb ero
uMymecTsa WMBIOTCA Bemu|, Ha KOTODHA EPEJUTOPD MOBETH
HAJ0:RUTH DYEy, OGDATHTH HMXB BB OOBEETH B3HCEAHIA,;
Ty uMBooTcA Bch JaHHNA X1 OCYIIECTBOBRHIA mMpaBa Epe-
JUTOPa Ha YHHYTOXKEHI€ aKTA: HMYMECTBO AONEHUEA yMA-
JeH0, & B CoCTaBB mMymecTsa TpeThAro HmbioTca Bemw,
MOTYIIid CIy&EATH OGHEETOMT B3HCEamiA. K1 sTEMT cIy-
yagMb MH eme BepHeMcA. Haromenms, uTo Kacaerca Tperseil
CTODOHH, TO, EART MH CEa3a14, aKTH HOAJexamil yRmuTo-
iKeHil0 MOEeTH OHThb H OAHOCTOPOHEMSB; Tyrbs HBTH HaZzo6-
Hoctd BHEBIATH TH OAHOCTODOHHiE AETH, EOTODHA BOBCE
He HAODABJEHH HA YCraHOBIeHie mpaBs, & crbroBaTessHO
H HA& yBeldyeHie HMMYImECTBA TPETHAr0 JHNA; M OHH MOX-
JeXEATS ONPOBEPEERI0 1) Cioga oTHOCATCA JepeNHELid,
HeocymecTpaeHie mpaBa COGCTBEHHOCTH BB TeueHie JABHOCT-
HArO CpOK W T. IL; NOAKHRED, COBEDIAA HTH AETH, BOBCE
He HaMBpeHT YBeJIHYHBATH Ubero-imf0 MMYIIECTBA; yBelH-
JeHie BTO MOKETH HACTYIATh, €CAH OEAKETCH TPeThe JHMO,

) Korn B. c. c1p. 47.
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BB KOTOPOMY Bemp IOPeulia; AMI0 BTO0 HEOGXOXHMO; ecid
ero HBTE, TO KpeiaTOph HAH JUMEHD BO3MORHOCTH BO3-
BPaTHTH Bellb B YHCI0O OGBEKTOBT BSHICEAHIA MAH MOZETH
pofuTscd 9TOro H Gess YHHYTOZeHix axra (AampEmbps,
HrHODHPYS ()AETH HEOCYIIeCTBOBAHIA HPaBa COGCTBEHHOCTH,
npamo ofpaTHTs BSHCEKaHie Ha Bemp). CaoBoMb, HBETH Ha-
Ao6HOCTH, TOGH yBeAHueHie HMYMECTBA TPETHArO AHIA CO-
BeDIIAINCH NIPECMCTBEHHHMS CLHOCOGOMS ‘).

dopuysupoBars 00BEETHBHYIO CTODOHY AKTA MH MO-
EEMB TAKEMD OODASOME: HOCDEJCTBOMB A&KETa, EACAIOMArocsH
BemE, EAED FOAHATO OGHEKTA B3HCEAHIA, NOXEHO yMeHb-
MATECA DNPHHAJIEEANEe JOAXHHEY HMYIECTBO, CB COOT-
BBTCTBYIOMANT yBeiHueHiEMD UMYMIECTBA TPETHATO JHIA.

I'oBopa 065 O0BERTEHBHHXH YCIOBIAXH AKTA, MH He MO-
%eMb He OCTAHOBHTHCE Ha Bompoch: BE Raro#t MBph axTum
Be biicTBETEAbHEE MOryTH IOKIERATH YHHITOHEHII0 BB BUAY
TOr0, 9r0 OHH coBepmenH in fraudem creditoris. Oxmn
yYeHHE CEAOHAIOTCA B IOAB3Yy COBepIIEHHAro Ge3pasanyia:
6yAeTs JH AKTH CaMb Ho ce0b pbitcrBare;sens mim Hepbit-
CTBHTE]EEH, eCiH MMBiOTCA BB HATHYHOCTH YCJIOBiA Heol6-
XOAHMHA JAd ONPOBEpEEHid AKTA, KPeAUTOPD MOEETEH ero
OIIPOBEPrHYTH H BOSpameHie OTBBTYMEAR 0 TOMB, YTO AKTH

1) 91y MHcab coberBeno u xorbip Bupasnts puMckifi opuers ITa-
Bexs, roeopd; in fraudem facere videri etiam eum, qui.. rem suam
pro derelicto habuerit, ut quis eam suam faciat. L. 4. 5. D. quae in
fraud. cred. 42. 8. Ho Busgmefirs (Pandecten B. 2. S. 679) mepexaers
9Ty MHCIb TAKD, KAEH GYATO B EKamioMs oTabiraoMs ciyya’l coberBen-
HHED KOA®eH® HMETL BB BHAYy OEEymanTa; HecoMaBEmo, uro Ilanexs
NpuIaBaXlh CIOBOMD ut quis eam suam faciat ofmee 3madenie, sravenie
npefmoroEenia, Bcerga mybomaroca Bb BHAY, EOTAA TOBOPATD O Jepe-
IAKNiH.
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HegbiicTBHTENCHT BE c00Gpamenie He npuamMaercd ‘). Apyrie-
Ee HIA BHDAXAOTCA AGCOTOTHO BB IPOTHBOHNOJIOEHOMT
cMHCIB wim-&e ycraHaBIWBAOTH T M ApYyrid orpaHmYeHid,
T.-e. MIH He JOUYCKAOTH ONpPOBEPXEHid aKTa, BH COOGCTBEH-
HOMB cMuicah, a mpusHaloTs BO BCEX® caysasxs Hexbitcrsm-
TEAPHOCTH 33 EPEJHTODOME NPABO YHHYTOEHATH AKTH EAKHMB-
1100 MHEIMB CHOCO00MT HIH-ZEE He XONYCEATH OmpOBEp-
Medie aKTa TOJBEO BE cayyat mexbiicTBHTeIsHOCTH, mpoHC-
mejmeit BeabacTBie HempaBOCHOCOGHOCTH JAMIR COBEPIIEB-
MAro ero; BB OCTAIPHHXB Ee CIyYafXb ZONYCEAOTH TOAHEO
OmpoBepEeHie, a He [0JB30BaHie KAKAMB-IH00 HHEMB
CPEACTBOMB YHEUTOEEHIA akTa ’). Ur0 Eacaercd yUeHHXS Iep-
BOH IPyONH, TO OHH HCXOAATH U3H OesycaopHo BEpHAro mo-
J0EeHid, 4TO, XOTA JAHHHIE aKTH, EAED HexbiicTBATEIBHEIH
He mybers lopmymueckaro OHTid, HO NOEKA MOPOEH ero
CKDHTEH, OHP OPOW3BOJUTT HOpMaIbHHE ddderrs, asubEgers
CYIIECTBYOIIiA IOpUAWYECKiA OTHONEHiA; eci:m pass H3MB-
nenie 9TO BHpamaeTcd BB BB HaMbpennaro yMaxeHia umy-
ulecTsa JONEHAES H COOTBBTCTByOmMAr0 YyBelHMyeHid HMY-
mecTBa TpeThAro Jamna, 1o mMbiorca Beb ocmoBamia fas
oupoBepmEenia akra EpexuTopaMé. Bospamemie IpOTHBHHER
0 TOMT, YTO aETH HegbiicTBHTENeHD, HE MOEETH OHTH IpH-
HATO B YyBameHie, H He MOEETH SaCTABATH CYAB, BB CIy-
9al AOEA3aHHOCTH €ro, OTKA3aTh EPEIOTOPY BB YHHYTOXEHIH
aKTa: ecam OH BO3pameHie 9TO OHIO AONYmEHO, TO mOCABA-

1) Cosack o. c. crp. 53. Volderndorf u. c. crp. 23. Menzel n.
¢. crp. 101.

?) Jaeckel u. c. crp. 7 u caby. Otto u.c.crp. 26—27. Eccius .
c. crp. 122. Hartmann H. c. ctp. 45.



— 80 —

crid OwaH-ON DeYa’sbHH: EPEAATOPH HAKOTAA He BMBan-
Ou BO3MOXKHOCTH OCYIECTBHTH CBOE IPaBO; HAND. NpPH CH-
MyAdnid, npHBEYEKeRi® H T. m. BcB 8TH 00CTOATENRCTBA
TPETheMY JAHIy, YIOBOPHBIIHCH BB O9TOML Ch AOAEHHEOMT,
AOEA3aTh OYeHb He TPYAHO.—B1 Tarol obme#t dopus cb
9THMD MHEBHieMT MOZHO COTJaCHTECA, HO, EAEH YBHAWUMD
HEXe, OAWHD UMb TYHETH AOIEEH'h GHTH IOABEPIHYTH CO-
uMABEi0 — 3T0 mOAHOEe HTrHOPHPOBaHie BO3paXeHi# mpoTHB-
HHEA; KOHEYHO, MH He CTAHEMP OTCTAHBATh HE00X0jd-
MOCTH OTEa3a EpefuTopy BB HCEE, Ear® mocrbjcrsia ysa-
EeHid BOspameHigs — HO 00 sToM® HuEe. UTOo Eacaerca
BTOPO#f TpymOH YYeBHXD TO TB B3 STHXB, EOTODHE CO-
BepMeHHO OTPHNAKTH 3a EPEJHTOPOMS HPABO ONPOBEPTaTh
HepbitcTBaTe AR HEI ARTD, HCXOXATH HSH COBEPMEHHO A0CTPAKT-
HO# mpexymOCHIEW, 9TO HexbicTBHTEAbHUE AETT €CTh NONSens,
& crbposaTessHO, H He MOEETH OHTh NpEAMETOMT OIpPOBED-
#enid. MaBrie 8T0 HECOCTOATEAFHO yX&e IOTOMY, YTO BTOTEH
nonsens ABJAETCA TAROBHME in abstracto — peaabHo-me BTO
HBaro, EMBlomee BechMa CymecTBeHHOe IOPHAHYECKOE BHA-
~ Yemie; RUSHEHHHS ABAEHid HE MOTyTH MHEPHTECA CB MOX0G-
HEMH a6CTPAENiAMA; EpefuTopy Bmoasb HambpeEHO mpHuH-
HeHD ymep0s JAHHHMD AKTAMB, & €My TOBODATEH: OMpOBEp-
TATh AETH, TOABEO KAaKT® YGHTOYHON, BH He MOEeTe, 00pa-
THTECh Kb CHEI[ialbHRMD CPEICTBAMB, KARid SaKOHD JaeTh
Aa4 yHEUYTOEeHis HepbficTBuTeIbHHXT arTOBH. KoHeuHo, BO
MHOTAX'B> CAy4aSXD SaKOHD AaeTh STH CPEeACTBa, HO AAIEEO
He BO BCEX®; BB Teopim OYeHb CHOpeME, & 33KOHOAATE’D-
CTBAMH COBEpImEHHO He paspBmens® Hamp. BOmpoch 0 mpash
EpeauTopa Tpe6oBaTh YHHITOXKEHIA ARTA, COBEPIICHHArO JOIE-




HAEOMT HOJTH BIifHIeM’ NDPHHYEJEHIA; €CTh YUeHHe IPAMO
OTDHIIAIOMee 9TO NPaBO; TAKD YTO YEasaHie HA CIENiatb-
HHA CpeJCTBA YHHUTOZEHiA AETA OKASKBAETCA BIOJHE mia-
ToEmveckaMb CcoBbroms. Haromens, 15 yueHwe, EoTopHe
BooGme AONYCEATH OOpOBepEeHie H HexbHCTBATEIPHHXB
aKTOBB, IBAAIOTH HCKJIOYEHie J1d ARTOBS, COBEPIICHHKXS He-
IPABOCHOCOGHHMEB, H BB TO e BPEMA HCEIOYAIOTH BO3MOM-
Hocth npuMBHERid CHeNiafBHEXE CPEACTBH YHHITOZKEHid
HexbiCTBETEABHNXT AETOBH BB JIPYIAXT CAYYaAXE; JI4 A0~
EA3ATENBCTBA IIEPBAT0 HOAOEEHIA NPHBOAATE TOTEH-EE JO-
BOLB, 9TO H OpPEIBHAYIlie YYeHHe T.-€. AKTH COBEPIICHHHH
HeNpABOCHOCOOHHMT He eCTh DHAUYECKEill akTh, a mOTOMY
H ONDOBEPTHYTH EPEeIHTOPOMT GHTH He MOZETH; BTOpOe-iEe
" mOXOKeHie MOTHBHpyeTcA TEMB, UTO WPABO AONEHHEA ONpPO-
BEPraTh AKTH He MOXKETH IePeXOAUTh Kb ero EPeJHTOpaME,
OHH He MOTYTH IIOAb30BATHCA TEMH HCEIYHTEIPHEIMH CpEA-
CTBAMH, KAKif IPEROCTABIEHH JOJEHAEY H Crbj1. OCTaeTcd
OZHO: IPEAOCTABHTS KEPEJHTOPY OIPOBEPraTh STH AKTH HA
o6ment ocmosamim '). IIpoTuss mepBaro yTeepmIeHid M
y&e BHCEASAIH CBOH COO0pameHid, 9T0 He Kacaercd BTO-
paro, TO coriamagch ¢b TEMB, YTO HAa KDEIHTOPA IWPABO
OIpOBepEERid, NPHHAJICEAMEe IOIEHAKY, ROHEYHO, He Ie-
penocHTCd, Bb OPAAHICCEOME CMHCIE, Hexssd He 3aMBTHTS,
9TO ecTh ApYrid IOpHJHYECEid OCHOBAHIA 10 EJTOPHMB IPABO
OIpOBEDEEHIA MOEETH MMT IPHHALIEEATs BH HOXHOH MBpH
B 10 COGCTBEHHOMY HXF IPaBY,—EBb Y€MYy MK ceHuact ®
BepHeMCd.

W3t megbiicTBHTEILHHXS ARTOBD BCEro GIHEE EB 3a-

1) Hartmann H. c. cTp. 45.
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HAMRIOMEMy HACh BOODOCY CTOATH AETH CHMYIHDOBAHHE
T.-¢. TB BB EOTODHX> BHpAXEHHAS BB AETB Boad He COOT-
phreTByers croeMy copepmanin. [lo sToMy BompoCy mpexcTa-
BHTEXEeMT TOH IDYNNON YYeHHXB, EOTOPHE HDHSHAWTH BO3-
MOEHOCTs OUPOBepEeHid H HexXBHCTBHTEIBHHXH SKETOBB
asagercda Koprs. O, 10 H310EeHHHMD OOMUMT CcO00pa-
HeHiAMED, NTPESHAECTH BOBMOEHOCTH ONPOBEDEEHIA CHMYIHDO-
BAHATO AKTA, €CNH TOJHKO EMBiOTCA BH HAIHYNOCTH OGHEET-
HHA H Cy6BeETHHA YycIoBia onposepxemia. Ho oms cra-
BATH B paspbmaers Apyro#f cBASaHHOH CH 9THMD BOLIPOCOME:
MOZEETH-IM EDEAHTODD OLPOBEPraTh CHMYJHPOBAHHE aKTH
OPH OTCYTCTBiH CYO'BEKTHBHAIO SIEMEHTA T.-e. KOCTATOUHA-
I¥ HAIAYHOCTH OAHArO OGLERTHBHAIO 3IEMEHTA, Bh CMHCAB
yMeHbIIEHIA WMymeCTBA XOJEKHAEA H YBeIHYEHiA HMYIIECTsa
Tpersaro auna. Cams mo ce6l KpexuTops He HMBETH IpaBa
OIIPOBEPraTh CHMYJHPOBAHHH aRTH, pa3Bb-6M OHD mpiol-
phis BemHOE mP&BO €B €ro BeMHEHMS HCEOMD, MOTYIHMD
OuTh UpeybABICHHNMT IPOTHBS BCAEaro, & cabj. m mpo-
THB TPEThAr0 Juna. Bb KaKIOMB CEMyIHpOBAHOMB AETH
Kopu® BAANTS TpE 9YACTH; JOrOBOPH 0GB OTYYRAEHIH, COTAA-
ImeHie O CHMYAAN[iR W Iepefrays BaarbHid, mpHyeMs, AAd
EpeaTopa mMBeTs SHaueHie TOJNBEO AKTH y&e HCHOXHEHHHI.
IIpaBa ¥ 0043aHHOCTH CTOPOHD YCTAHABIABAITCA LEPEAAUYEIO
BIaxbHiA W GIArofapd COTAAMEHI 0 CUMYJANiH JONEHAESD
npio6phraers mpaso Tpe6oBaTs 06PATHO IEPEIAHAYIO €10 qUAsi-
EOHTDAI'€HTY Bempb; 9T0 TpeGoBaHie YHCTO 0648aTEIBCTBEH-
HAr0 XapaKTepa; 0643aTeJECTBEHHH AETH MOPOEAAELTS NPABA
H 00433HHOCTH, HO JUIIb MeE]Y CTOPOHAMH; EPEXHTODD OTHATH
Bemb HE MOXeTh. KMy OCTaeTcd OJHO: eCAH Bemp HAXO-



AATCA BO BAAXBHIW TPETHAr0 JIWNA, YCTAHOBHTH IYTEM B3H-
CEaHid mPaBO CyAe6HAr0 3a10ra Ha TpeGoBaHie XOIEHHEA KB
BTOMY JHMIY; HO €CIH BeIlb eme He MOCTym@Aa Bo Biaxbmie
TPeThAT0, & HAXOAHTCA Y JOJEHHER,—TO HA CAMYI0 BEIIb;
€CIH e TpeThe IANO NPeXBABHTE HPOTHBH HETO HCED, TO OHB
MOZeETH IPeIBABHTH BO3pakeHie o cumyxanim '). OTgasats
groit Teopiu KopHA BB OCTPOyMiH, KOBEYHO, HEXB3H W BTHMD
OHTh MOZETH OGBACHAETCA TO COUYBCTBie, Cb EAEAMT OHA
6xaa IPEHATA; HO CB APYro#f CTODPOHH, OAWHT H3H ed IO0-
crbyosaterelf @ mOBIOEEEEOB: ['aprMamt ) rbraers pbii-
CTBHTEABHO paspymaiomee samBuanie, BL CymHOCTH, rOBODA-
mee, 4T0 Wrpa He CTOTH cBBueld: ecam pass Bce CTPOETCA
HA JOEASAHHOCTH CHMYAAINid, TO TEMD Yy&e EAED HeIs3d
Goxbe moaTBepAmAaeTcd CymecTBOBaHie Bb JaEHHON crBakb
CyOBEeRTHBHATO YCIOBiA OmpOBepAeHid ed —HamBpemia mpm-
YHHHTH BpeXs EPeJUTOPaMb, TEMD H yHpasiHAETCA CAMHR
Bonpocs, mocrasienEné HoproMs, mmbemums BB BHIY Ta-
EyI0 CHMYIMDOBRHyIO CEBIRY, B KOTOpo# HBTE BO3MOE-
HOCTH JOE&33Th HAJIHYHOCTh CYOBERTHBHATO DIEMEHTA.
Iegexs, mpegcTaBuTeAs TEOPiM, OTPHNAIOME! BOSMOBHOCT
OIPOBEPHAKEHIA CHMYIMPOBAHHXT AETOBB, CTABATH BOIPOCH
6oxte ocropommo. OHF HCXOAMTH OTH MECIH O IPHAHNA-
NiaJbHOH IPOTHBOIOIOEHOCTH CHMYJAMDOBAHATO H WCTHH-
HAro aETOBH—IEPBH He ecTs MOpUHIecCKif AKTE W He
umbBers lopupmyeckodf CHAN; OHMpPOBEPraTh ero, KaEH YOH-
TOYHHE &KTH, KPEIUTOPS HE MOXKETH; IOPHAHYECKH TOBOPA,
aETF HE BHSHBARETH HAEKAROr0 xbiicTBid ~— AARAROro HW3mMh-

1) Korn =. ¢. crp. 209—215.
?) Hastmann H. c. cTp. 53.
6*




HeHid BB OPHAHICCEOMS CMECAIE Taxo#l AKTH He MPOH3BOAHTE.
Bz pacmopa®emie EpefHTOpa JA0JEHH OHTH AAHH Apyrig
CpPeACTBa, OTJIHYHHA OTH HPABA OCHAPHBAHIA H IO YCAO-
BiaMb, H IO mocxbicTeiaMs; OHH He XOA®HW OHTH 00Yy-
CIOBIEHH YMeHLIIEHieMD H yBeAnvYeHieMT® HMymecTBa, HGO
IpE HXB HOCPeACTsE EpeanTop® HE BTOPraercA BF YyEAOe
eMy OTHOIeHie —OTHONEHiA TAROro He CymecTByeTs; mocaka-
CTBid ®e MXD AOAZHH SAKIOYATECA He B 00e3chrim akTa
Bb JAHHOMT HANDABIEHIH CB COXpPaHEHieMb CHAH BO BChX®
APYTEXD HANPABIEHiAXB, & B NPHSHAHIA IOXBAr0 ero Ges-
caxia Bo BCBXE HanpaBaeHiAXs. TAREMDB CPEACTBOMT ABAAETCA
CAMOCTOATENbHHE HCEB, EOTOPHH# J0IEEHT OHTh AABAEMB
KpessTOpy, 860 OHD mMBers JOCTATOYHHE HHTEpeCh BB
YHHYTOEEHIH AKTA: OH'B EelaeTh YCTPAHATH AKTH, Mbmaromiii
eMy BOSBDATHTb JAHHOE HMYMECTBO, 6e30 BCARHX'H OCHOBaHil
Haxojdmeecd BH 00AAZaHIH TPETHATO IUNQ, BB YHCIO O6THEE-
TOBS B3HCERHIA '). DTOTH BSradAt lekeld Ha caMocTOATENH-
HOCTH IPABA KPEAHTOPA TPeGOBATH YHHUTOEEHIA CHMYIADPOBA-
HHXB aETOBs HMBers Mmoro 3a ce64, HO mpumbHeHie K%
JAHHOMY caydaio crbiano HempasuisHO. leEeas coBepmenHO
BHTECHAETS HCE® 061 OmpoBep&eHiEm YOHTOYHAIO AKTA BB
npEMBHeRiN BT CHMyAMDOBAHHME ARTaM'B, HCXOAd HSH 06-
CTPAKTHATO IpejcTaBieHid 00% aETB, Eak® 0 nonsens’h, m
IPAXOZATH KB TAEOMY NPAETHYECKH HEYA0OHOMY MOJOEEHI0:
ecIu HCTeIs IPeABABAIS HCKD 00 OLPOBEPKERil YGHTOTHALO
aETa, a 3aTEMB, HA OCHOBAHIE BHACHHBIEXB HA CYAB
06CTOATE bCTBD, OCHOBHBAETCA HA CHM{IANiH, TO 9TO CIb-
AyeTs NPUSHATE HEA03BOACHHHWMT H3MBHeHieMT HCEa.
') Iaeckel, u. c. crp. 7—14.




U3t WsI0EeHHAT0 BHIHO, 4TO TEODiH ONDOBEPEEHIA He-
AbilcTBETEABHHXD AKTOBH HEJOCTAETH IONHATO eUHCTBA: Pas-
rpaHEAYABAETCA TO, 9T0 cIrbayeTs 06HejWHHETH, 06Be HAACTCA
10, 9T0 crbayers pasrpanuydTh. He moBTropas y®e m3.10EeH-
HHATO, NONHTAEMCA YCTDRHATH BTH HepocTaTEd. IIpemze
BCEro, MH He pa3IHyaeMb, H4 H0YBB 06mux® Coobpame-
Bilfl, arToBD HexblicTBETENBHEXH BOOGmE OTH AKTOBH CHMY-
JEPOBAHHXT;, H mocrbamie mexBifcrBuTEILHH BB CHIY He-
COBIajJeHid BHDAEEHiA BOIM CH ed coiepEaHieMs. 3aTBMsb,
MH CEJIOHAEMCH BB HOJB3Y JONYCTHMOCTH OUPOBEPEEHid
EPEeAUTOPOMD 4ETOBB BOOGmE YOHTOUHHXB, (Ge30THOCHTEIHHO
‘Kb TOMy ABlcTBETEISHH JH OBH MIH HexBiCTBATEJIHHH, EAKBH
pr0 npmsmaloTs Kopws '), Taprmams ®) m ap.; mo srO
HaMb He MBmaerTs mpH3HATH M NPABEIGHOCTE TOr0 MHBHiA
Iegeas %), ur0 MemAy ABTOMT HeXBHCTBHTEILHHMST BB CHIY
TOr0 HIH ADYraro HOPOEA €ro M AKTOME, NOZICEAMHEMB
OIPOBEPEEHII0 €O CTOPOHH KpeidTOpa, CYMECTBYeTs MpHH-
nuniaJpHOE pasiuvie, RAES MO YCIOBIAMB, TAED M TIABHEIMB
o6pasoMs mo mocxbicTBiaMB. D10 BacTaBigers lexeia mpu-
SHATH 3& EDEAuTOPOMB HpaBa HA OCOGEHHLIA CPEJCTBA YHH-
UTOKEHiA SKTOBB, & HE H& HCEH 00T OmMpOBEPEEHIE ar1a *).
M ®e mocrynmaeMs Ha060pOTH: EpeAUTOPT BoBce He mMBers
IpaBa MHOJB30BATHCA OCOGHMT HCEOMB 00T YHHAYTOZKEHIH
IOPOYHATO AaRTa, paseB GH IOPOET MO CymECTBY EacaJicd
ero HHTEpeca; 5TO MPaBO OXHOTO JONBHHEA, ROTOPOE, KAKD

) Korn, n. ¢. crp. 206.

) Hartmann, g. c. c1p. 46.
%) Iaeckel, B. c. ctp. 8.

4) Ibid, crp. 12.
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samBuaers I'apTMams, BB EDEAHETODY OTHRIOA He Iepexo-
aers ). Kpeaarops ToABEO B MOEETH OmPOBEPraTh, 06es-
CHINTh €r0 Bb JAHHOME HANDABICHIH, & HHEOIJa HE MO-
EeTh YHAYTOZATH €ro co BchMm mocrbacriamm. Taks,
ecIy AaKTH COBEPIICHS IOXH BIigHieMT omulkE, oGMaHA,
NPHHEY&EAEHId, HEIPABOCHOCOGHOCTH, €CAH AKTH CHMYJIHpO-
BRHHH ¥ T. II., TO JOIKHAED €r0 MOXKETH COBEDIICHHO paspy-
AT, EPEAHTOPS &Ke TAKOrO0 pA3PyMUTEILHATO HPABA HE
mybers. I'oropa 9To, MH, EOHEYHO, HIpEAmOXAraeMb, UTO
mMBioTcA Bb HAIHYHOCTH BCE OOBEETHBHHA M CYGBEETHB-
HHA YyCAOBiA oOmpoBepEeHid arTa. Tyrh-T0 HAMB H MO-
TYyTs yEAa3aTh Ha pags cayuaess (HopEs m mmbers mxs
Bb BHXY ), EOrJa CYGHEETHBHATO B1eMeHTAa He HMbercd, &
MeRAy TBMB OOBEKTHBHHH DIeMEHTH YEA3HBaeTh Ha He-
00X0HMOCTh JONYCTATH W TYTH OOe3CHIEHie AKTA; HPHXO-
auTcd erbgos. mam npuGBrEYTS EBH TOMY HCKYCTBEHHOMY
IOCTPOeRilo, EOTOpOe mpexiaraers Kopes, HIE AaTh Epead-
TOpY, EaKD Ipeaiaraers lexeds, 0co6oe CpPeACTBO BAMHUTH,
oco6u#t mcks. Hu B5 TOMB, HE BB APyroM® MH He BHAHMB
Hajo0noctd. Bs TBx® cayvaaxs, Korga asanocs O cyGmek-
TUBHAr0 sJeMeHTa HETH T.-e. HBT® HaMBpeHid TPHIKHATEH
BpPeAB, MH 5IOTH SIEMEHTH OJHAKO HAXOJHMB: JEEHUTH OHB
Bh HEOCYNECTBICHIX JXOIBHBHOMB CBOET0 IpPaBa TPeGOBATH
YHHYTOEEHIE AKTA BB CHIy JIaHHAr0 mopora. Hampumbps.
aETH COBCDIIEHiA HOAG BIidHIEMD OMHOKW, NPUHYEICHIA B
1. 1. Ecim myreMs 5T0Or0 aETa Iepem.I0 HMYMECTBO OTH
JOLEHAES EB Apyromy, m umbiorca BcB, Epowt animus

‘) Hartmann, 1. c. crp. 45.
%) Korn, H. c¢. crp. 207.
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frandandi, saeMeETH ompoBepEemid, MH HAXOIEMB BTOTH
oaeMeMTs BB Gespbiicreim foammmra B oTHXB cayvadxs
EpeHTODPS 00pamaercd EB TpeTheMY JANY, 3adBIAA, 9TO
HMYUECTBO JOXEHO GHTh BOSBDAMEHO BH YHCAO OGHEETOBT
B3HCEaBid, H00 JAHAHMD AKTOM YMAICHO HMYIIECTBO A0NE-
HHER B ero ymep0n; TOTH eMy BO3PAEAETH, ITO AETH
HepbitcreEsenens Bcabicreie ommOKM, TPHHYEAEHIA, CHMY-
IqNig ¥ T, I.; TOLJa BTOMY BO3PaEeHil0 EPEJHTOPH HpO-
* THBOMOCTABIAETS PEILIAEY, 4YTO HTH TO OOCTOATENHCTBA H
BAITH eMy ocHOBaHie mpusHATH animus fraudandi poxrERUES,
HEOCYIIEeCTBUBMIAIO0 CBOE NIPABO YHAYTORHUTH AETH BB CHAY
5THEXD 06cToATeNsCTBS. HO TAEHXT BO3pameHilt €O CTODPOHH
TPETHAT0 He3aYEMT® W NPeANOX3TaTh, HOTOMY UTO KpeiHm-
TODY, A14 060CHOBABiA cBoero Tpe6oBaHiA 006 YHHYTOZEHiH
aKTa, NpHEZETCH, CPefH YEasaHilt Ha QasTH, yrocrosbpaiomie
HAJIAYHOCT YCIOBilf OmpoBEeDeHiA AKTa, YEASaTh H Ha
animns fraudandi zoimHEEA BHpasEBmificda BB Hempexs-
ABACHIA KB TpeTheMy JHNY HCEA 06> YHHUTOXEHIH AKTA.
Toyno Tamme, ecim EpeaATOP® NPEIBABATE HCKD 00D
YHAYTOXKEHIN ARTA, & SaTEMT cOmIeTcA H& TOTH HIH ADY-
ro# mopors, To 570 He OyAers usMBHeHieMb HCKA, & JHMb
6oxbe mpasmasHOH (OPMY.IIMDOBEOH, TARD EAEH OHB TOJBKO
‘B MOXEeTh HpeXBABHTh HCED 065 ompoBepEeHiE aRTa. Ho-
HeYHO, ecIH(D JOIRHEET HOPEIBABAIS HCEH 00B YHHUTO-
#EeHid, TO MOPOYHHH aETH GHAD OH YHHYTOZEEHSH BO BCEXB
HANDABJICHIAX'S; & TAKS EAED EPEAUTODT NPEXBABIAECTH HCED
005 OmpoBepmeHin YONTOYHATO AETA, TO NAJMI0OTH JAMb T
nocabicTsia aKTa, EOTOPHA UPOTUBHH HHTEPECAMT EpEjH-
Topa. Y prm moaozemia Mm pacmpocTpandeM® BHOJEB Ha
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CHMY.IAIi0, XOTA OTHOCHTEABHO 8KTA CEMYAHPOBAHAro in fran-
dem creditornm EpeaaTops UMBeTH caMoCTOATEAbHOE MPABO
yxmq'romn'rﬂ akTs co BchbMm nmocabicrsimuam '), Ho eMy EBTH
HAJOGHOCTE HpeIbABIATE CTOJb DPASPYIIHTEAPHOE CPEACTBO:
OHB MOXEETDH J0BOJBCTBOBATHCA MEHLIIAMB, HMEHHO ONpPOBEp-
#eHieMt BS mpefBaaxs cBoero HETEpPeCca; HO H TYTH oueBmxEbe
uybwt rab-1u60, AMEHHO BB BHAY CHMYJIANiH, BTOTH animus
fraudandi Bcerja mmbBers mBcro, EaES mpaBaABHO 3aMBuaeTs
Taprmans %). Bors kaEuMt 06pasoMB, EAES K&EETCH, HAAIE-
HATH PASPBIIHTH BTOTH COBEPIIEHHO HANDACHO SANYTAHHHM
JOKTPHHOI0 BOHPOCS.

Ilepexoga kB pascmorpbmiio O0TABILHNXT AKTOBD, WOX-
JeEAMEAXS ONDOBEPEEHil, MH NDeAIOBHIA-GH TAEYHD HX'B
TPYOOEPOBEY: &) &ETH BO3Me3jHHe B GesMesjHHe, 0)
ARTH HAOpDABAcHHHE HA yMeHbMeHie HMYmECTBA H
4RTH HaOpaBIeHHHE HA OTEa3B OTH YBel1HIeHid ero,
B) ARTH HOJOBHTEIFHNE M OTPHNATEIbHEE H I') AKTH
HaOpaBIeHHHE H& YCTAHOBIEHie H IpeEpamenHie Bem-
HHX's IPaBh H HA YCTaHOBIEeHie m Nperpamenie 064-
3aTeIBCTBEHHHXT NPaBE. 8) AETH BO3Me3jHHE B 6es-
Me3AHENXB. JBienie a0 uMBers upesBHuafiHO BakHOE 3HA-
gemie A1 CYOLEETHBHOHl CTOPOHH KT LOAJEEALAT0 OLPO-
BEPEEHi0, HOTOMY-TO HAZ0 YCTAHOBHTH €r0 HA LPOYHHXD
OCHOBAHiAXD. JTO MH JOCTHTHEMS IDHHABD YCTAHOBIAEHHOE B

1) Cumylania TOIbEO H MOEETH OHTh miM in fraudem legis mau in
fraudem creditorum; tyrs nmbercs B Buiy mocabamid caysaii. Wind-
miiller Die Anfechtuug simulirter und sonstiger Verdusserungen
zahlungsunfshiger Shuldner und iiber den Beweis der Simulation
crp. 52—58.

*) Hartmann, 8. c. erp. 53.
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rpA®IAHCEOMT UpaBl pasimvie Mem&Jy ABYMA NOHATIAME:
I0pHAAIEeCEAr0 aETa BH cMuCIS 1BlicTBia M JopHAEUECKAro
agra BB cMEcab ciBikm; crbiga HanpasieHa Hemocpex-
CTBEHHO HA YCTAHOBIEHie OPHAHYECEAT0 OTHONIEHIA H HTO
‘mocrBiHee ABIAeTCA HpeIMeTOMT BOAR: AblicTBie ®e ecrd
BCAEOE BHpaEeHie BoM '), Kacaomeecd BOSHEEHOBEHiA, H3ub-
HeHiA HAM DpEEpameHid IPaBOOTHOWEHiA, XOT4-6H OHO
uMBi0 KD JAaHHOMY OTHOMmEHil0 KOCBeHHOE, OTAAJEHHOE OT-
HOmeRHie, XOTA OK OHO H He YCTAHOBIMBAIO MEXRJY CTODO-
HaMd TOTO H ADPYTaro OTHOMEHid. Y4YeHHe JYacTO YIYCEAIOTH
B3 BHAY 9TO ABAeHie W roBOpA O BOSMESIHHXH H GesMesj-
HEXTH 8ETAXD, 3aGHBalOTH, 9T0 Xhiemie HA BOSMESAHHE H
GesMesgHNE EACAETCA TOJLE0 MOPHAMIECEHXD CXBIOES: BB
npembHeHiE E'B 10pPEANYECREMD ABHCTBIAMB OHO COBEpIICHHO
memparojHo. Hamp., MO®HO-IE CHODHTE O TOMB, CYTh JH
AepelmEnifg, ymaara joara, datio in solutnm-BosMesgmme Ham
Oesmespane akTH? Mu Toro MEbHi4, 9T0 BB OPHARIECKHAMD
- gbfictBiaMs mnpuMBEAloTcs 00miA IPABHAA ONDOBEpEEHiA
IODPRAMYECEAXD AKTOBB, T.-¢. TH EOTOpPHEe YCTAHOBICHH AId
BOSMEBJAHHXD AETOBS; NPABHIA-&Ee 00F OmpOBep&EeHim Ges-
Me3ZHHXD AETOBH CyTh NPaBHIA HCEIOUHTEISHHA H EB
OmpoBep&eHil0 JopuAmIeCRHXD ABHcrBiff mpEmwmBEeER GHTH
HE MOTYTS. ‘

6) ARTH HampaBIeHHNEe Ha YMeHbIIeHie H H& OT-
E&3B 0TB YBel1HueHid nMmymectsa. O mepsoil kareropin ne-
9ero pacHpPOCTPAHATHCA: MH y&e BHINE YEA3ATd Ha XAPAETEp-
HHi IPASHAKS 9THX'S AKTOBS. CHpPAMABAETCA: MOTYTH 1K AETH,
HANpABICHHHE H& OTEA3H OTH YBeAHYeHiA HMYmMecTBa GHTH

') Forster, 8. c. crp. 153.
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onposepraeun? Eme Yismians BHCTaBEXB GesycaoBHO BBp-
HOe NOXOZeHie, ciyzamee moceffuach OCHOBOR xaa pasph-
meHid 9Toro BONPOCA; OHE roBopETs: non fraudantur credi-
tores quum quid non acquiritur a debitore, sed quum
quid de bonis deminuitar ). Crapars X0iIZHWEY BH BHHY,
YT0 OHD He COBEPMEXL akTa npio6pbremia mpasa, T.-e.
orEasaicd orp Oyiymaro mpasa —Heassd. IIpardasats kpe-
ARTOPH MOTYTH JAMB H& TO HMYIECTBO, EOTOPOE, KAKD MEI
BUABAH BHIIE, y&e BXOAUTH B COCTABL HMYMECTBA AOAXK-
HAEA, COCTABISETH €ro YaCTHYI0 IPHHAAIERHOCTD.

Crbaya yrasamiaM® YJIbpmiaHA, COBpeMEHHAd JOKTDHHA
YTBEDZARETH, YTO &KTH OTEASa OTH mpioOpbremia mpasa
MOZKeTs OMTH YHHYTOEEHB, 0O TPEGOBAHIO EPEIHTOPOBD,
eciH OHFh ABIACTCH BHpAEEHIeMT MHCIE 005 ,alienare”,
a He 0 ,non acquirere”. Jlig pbmenia sonpoca, aBagerca-ia
OTEa3H TEMT HAH JPYrEMB, YYeHHe OTCHIATH Kb MOIO0-
HHTEASHOMY HDPABY — OHO JAOXEKHO JATH OTFETH HA DTOTH
BOIPOCH; HO UPH KAREXD YCAOBIAX'E, IO TOMY HAH APYrOMY
8aE0HOJATENBCTBY, OTEA3S BHDAKAETH ,NON aquirere, WA
,alienare® — Ha BTOTH BOIPOCH yueHHEe caMu OTBBYAIOTS,
caMF BHCTABIAIOTH TB HAM ADYrid YCIOBid ero.

[Ipr EaEHX® Ke YCIOBiAXT OTEasH OTH HPABA BHpA-
#aeTs coboro ,alienare“? Yuemia opucToBP MOEHO pas-
abaars Ha B Teopim: cyGBeETHBEHYIO B OGHEETHBHYIO.
[Ipexcrasureramu mepsoit apagiorca Kopas °) m Taprmans °);
OHH I[eHTPD TAHRECTH BCEr0 BONPOCA HAXOAATH BH ABHCTBiH

1) L. 136. D. reg. jur. 50, 17 Tafe mHcib Bb L. 26 pr. D. quae
in fraud. cred. 42, 8. c¢u. Reinhart u. ¢. erp. 99.

?) Korn, H. ¢. crp. 71—73.

}) Hartmann, 8. c. crp. 42—43.
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IAna, HaOmpasieHHOME Ha npioGpbremie mpasa. Kopr® roso-
purs, 9T0 eciH Xid mpio6pBremia mpaBa TpeGyercda TOALEO
BOJACH3BABICHIC JHIA, Kak® OH BB XOBEpIEHie Bcero 00%-
.eETHBHATO COCTaBa (AEKTOBB, HEOOXOAWMHXT AAA NpioGph-
TEHid UpaBa, TO HDAMO# OTEASS OTH BOJAEHIHABIEHIA, B
cuncrd meramia npio6pbers mpaBo, MoxEeTH GHTH YHHYTO-
HeHD EPEJUTOPAMHE, eCIH HM TpepocraBlferca GesBosmess-
H&d BHI0j3; OBIb HXD BO3CTAHOBHTh NIPEXHEe COCTOAHIe
H BOCHOJB30BATHCA HMDB JAA CBOEr0 YXOBAETBODEHiA — 4TO
OHE MOIyTs CcIbiaTh, USBABIAA coriacie sa JOIZHHESR; OTB
HAXD HHEEAKOTO BOSMesfid He Tpefyerc#; Takbh UTO, €CIH
N0 JAHHOMY 33KOHOJATEIBCTBY Aid npioOpbremia mpasa
HYXHO eme BOXEHSBABIEHie JAWIR, TO OTEAST OTH GesMesg-
Haro npio6phremia Momerh GHTh YHHITOXKEHD H EPEAUTODPH
MOryTH HOXYYHTh HMYIECTBO 33 RoaxaEga. Mmoe 1bio ecanm
AONRHHEY WPeJOCTABIAETCA BO3ME3ZHAA BHIOAS — TYTH OT-
Ea3: ONPOBEPTHYTH OWTh He MOZETH. ['ADTMAHT TOXe HDH-
Xasers pbmaiomee 3HAYEHie BOJEH3BABIEHIHD HPaBOmpioGpH-
TATeld; ecid Aia npio6pbremia mpaBa eme Tpe6yered BoJe-
H3bABIeHie, TO MOEA BTOr0 BOJEH3BABIEHIA He CEBIAHO,
mpaBo eme He npio6piremo, a cabroBaressHO O BOSMOX-
HOCTH YHHYTOZEHid OTEasa OTH HTOro OyAymAro OpaBa He
Momers OuTh M phum.

OG6TerTHBHAA TeOpid, mpEACTABUTECIAMH EOTOPOH MOEHO
cuarats Kosaga ') u Menmeas ), mepeEOCHT: ICHTPH Td-
HECTH BOHNPOCA HA XAPaKTeps mpaBa, 0Th npioGpbrenia
EOTOparo ammo oTkasuBaercd. Oco6eHH0 BAKHEIME MOMEH-

1) Cosack, H. ¢. cTp. 66—95.
?) Menzel. m. ¢. ctp. 80—86.
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TaMi, ToBOPDETH MeHness, Jad IPHYACIEHid JRHHArO MPaBa
KB COCTaBY HMYMECTBA CYTh: CHOCOOHOCTH €ro nepexojnTh
mo macaBactey (Vererblichkeit) m mogremars oruyzjpenito
(Verdusserlichkeit); cabgosaTearsno, ecim HAIp. mPaBo BHa
OTEpHBIIEeCE HACIBACTBO MO JANHOMY 34EOHOAATEXBCTBY
IepPEXOJHTH N0 HACTYBACTBY B MOZEeTH OHTH OTYYEAEHO, TO
OTEaSh OTH HEro ecTb jalienatio“ m Moxers OWTH yHEYTO-
EEHD CTPAJAOIIAMA OTH TOro EpejaTopaMn. Kosaks HCX0AHTH
oTH MHCIH, B paEbe ero pwckasaEEO# Orromt '), uro KB
COCTaBY HMYIECTBA NPHHAAICKUTH W IPaBO HA HmpioGph-
TeHie, He BB CMHCIB mpocro#f (arTHIECEOH! BOSMOEHOCTH
npio6pbrenia m mpaBocmoco6HOCTH, & EAKB OpaBo, EMEio-
mee cBOH cHemiaxpHEY THTYNB; aBidercA-IE OHO ABHcTBE-
TEIbHHMB IPABOME, BXOJAI[IME BB COCTABS HMYMECTBS,
970 00ycIOBiEHO NPH3HAHIEMT CO CTOPOHH HOXOEHTEIHHATO
mpaBa caMoif BOSMOXHOCTH HpioOpremia mpeeMCTBEHHOIO
(vererblich und cessibel). Ilpu maamumocre 3TBEXE ycaoBilk
OTEa3h OTH AAHHATO IPaB4 MOXeTH ONTH YHHYTOEEHD Epe-
AHTODAMH.

Bxoaurs B® EpETHYeCEyl0 OnBEEY MABHI HASBAHHHXB
YIeERX5, BT Hago6HOcTH. MH BHIIE yXKe YKasaid, 9TO
He mpio6plkremie uMymecrsa, a IMIIb HAXOEAEHie ero, BB
IOPHARYECEOMT CMECTB, BB cocTaBl HMymecTsa Juma, AaeTh
IPaB0 EPEAHTOPAMT YHHITORHTH 4ETH, OYTEME KOETO 3TO
HMYIECTBO BHMLIO u3B 001ajaHil jorxnmea. Mexay rthms,
Eakd BB 00BERTHBHON, TAES M B CyGHeETHBHOH Teopim Bce
CTPOHTCA HA TOMB, UTO JHmMb HpaBo npio6phremnoe BX0-
BATD BB COCTABH HMYIIECTBA H €CIM OTEA3D Eacaercd Y&Ee

) Otto, . c. erp. 30—31.




npio6pbreHAaro mpasa, TO OHB MOXEETH OHTh YHHUTOEEHD, He
npio6pbrensaro— e Mo®eTs. Me®xy TEMs, RaES MH BubIH,
H eme He npioGphTeHnoe mpaBO, a JAMB WO HpPEIOAOEeE-
Hil0 DpHHAJIERAMee IUIY, BXOAHTD Bh COCTABS €T0 HMYmE-
CTBA H €Cl1H JHNO OTH HEr0 OTE&33JI0Ch, TO AKTH OTEA3a
MO®eTs OWTh YHHYTOReHS. HamGorbe XapaETCpPHHME Cay-
ugeMB TAKOTO OTRA3a ABIAETcA OTpedeHie oTs HacrBACTBA Y).
Mom®uo 1 EpesdaTOpPAMB OIPOBEPTaTh AETH OTPEueHid OTH
racrbacrsa? ) Ha oto orbuators,—o6uEHOBeRHO, 9TO Db~
meHie HTOr0 BONPOCA SABHCHTH OHD BOPMB AAHHHALO IIO-
JORHTEILHATO 33aKOHOXATENbCTBA 0 npaBB Hacabrosania. Ecan
OHO 3HAaeTH, mOZOOHO DHMCEOMY IpaBy, sui heredes, To BB
BTHXh CIJYAAXD OTpEUeHie MOEETH GOHTb OIIPOBEPraeMo,
ecId He 3HAETH, & TAEKE H Bb JPYIHXB CIYIAHXD, BO-
opock paspbmaercd @ MOTHBHpYETCH DPAsIMIHO, CMOTPA WO
B3TAAJy AaHHAro uscabgoBaTerd HA YHHYTOXEeHie BooGuIe
OTEA30BD O0TH npio6pbrenia. Ho mu Buybim, uro ocHOBHAA
HXD Hfed 0 NpioOpBTEHHNXH IPaBaxb, TOIBEO M 00pasyio-
MUXF HMYMECTBO anna, GesycaoHo He BbpHA, a mOTOMY,
OCTABIA] COBEPmMEHHO BB Cropons Bompocks o0 mpioGpk-
TeHiH IpaBa Ha HACIBICTBO, CHDOCHMB: EOTAa NpPABO HA .
RACIBICTBO MOYUTAETCA IPHHAJJCKANHAMD JAHHOMY JHLY?
Omo mouuraerca mOpHHAYICHKAMAMT HACIBIHHEY, BO-1-XT,
Eoria mMBerca wuWMymecrso, ocraBmeecd HOCAE cMepTH
IpeRHAT0 ero o6iajgareis, Bo-2-Xb, EKOrZa HACABZHEES

1) Cy. Moo cr. Orpevenie orp HacabacTBa Bb ymep6s EpexaTopaMy
Bb IOpnx. Jhrommen 1891 r. N 5 crp. 34§—366.

?) Asctp. 3ak.16 mapra 1884 r. 310 mpaBo xomyckaers (§301II = I)
1o coo6pr&eniAMB cnpaBelIHBOCTH H m*aecoofpasmocT cu. Kaserer
H. C. CTD. 62:
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CBASAHT Ch HACIBIOJATENEMT DOJCTBOMB, IAOMUMD IPABO
ga Hacxbierso wim mmberca AyxosHOe saBBmamie BE ero
HOAB8Y H, Bb-3-XB, KOTAa mMBerca OTEpHTOe, ABHOE 3aiB-
zemie HacABJHWEAR, 9T0 OHB NPBEAND HACABACTBO HIE HMB
COBEpIIEHH KOHEANJCHTHHA xBiicTBif, H3D KOUXB BHAHO
XeiaHie ero mpumEaTh HacxBacrso, wam me HBTH AaH-
HHX5, H35 EOHXT MOXHO 3aKINYHTH, YT0 Hacibi-
HEED He Helaers HpuEaTs Hacabicrsa. Ilpm maxmu-
HOCTE HEPBHXB ABYXH> (OpDMT BHpPAKEHIA BOIE MH TIOBO-
puMs o ghiicrBaTessmoll, HecomABHHO# DpPHHAXICKHOCTA
OpaBa H& HACTBACTBO JAHHOMY IHNY, B cIyual me oTCyT-
CTBid HeXeIaHiA OPHEHATH HACKBICTRO—O HPHHAXIEEHOCTH
HPEANOIAraeMoi, X0 JOKa3aTeAbCTBA IPOTHBHATO T.-€. OTpe-
Yenid. A
IIpoTuB: 9TOr0 MOryTH BOSPA3HTH, YTO HTO HpPEANOI&-
raeMoe mpaBo Ha HacrBaerso m ecTs mpaBo mpioOpbremHoe,
TAEs YTO HesaybMT GOHIO OCTABIATH BB CTOpPOHE BOmpoOCH
0 npio6phreHiA—oOHD mpH TAEOMB IIOCTDOEHIN. HMEHHO H
awbers smavenie. Ha sro mossoamms ce6b sambrats, uro
TaROe NpHHAJJEEAMEe JHNY INpPaBo, He €CTh eme IPABO
npio6pBreanoe — xas mpioGpBremia mpaBa Heo6Xx0xEMO
AETHBHOE BHDAXEeHie BOIX 0 HpHEATIH Hacrbicrsa. Ilpaso
Ha HAacCTBACTBO, OTH EOTOPAar0 JHNO HE OTKA3a10Ch, eme
.He mpio6pkreno mms. Ecin-OH HARAEOr0 pPasiddif MeEAY
OTCYTCTBieMT OTEa3a H mpio6pbremieMs He 6Hi10, TO mpH-
Harie HacaBicTBa Tome He mMBI0-GH HHEAEOro 3HAYEHid H
HacIBjCTBO eme He IPHEATOE MOEHO-OH GLIIO OTOZJECTBATH
Ch NDPHHATHIMB, & Me&Ay TEMB pasiuuie MeELy HEMA Ipo-
‘(a,n;aoe. Orpeusca Mo&HO IMmb 0TH Hacibicrea eme He
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HPAHATAr0, & OTH HNPHHATATO (e3YCAOBHO HEIb8H; OTpedYeHie
OTH TMPHHATArO0 HacIBIETBA—3TO He OTpedeHie oTs Hacabr-
CTBA, & OTEa3h OTH COGCTBEHHHXT CBOHXT HpPABh, OTEA3D
OT> IpaBb, EOTOPHA YEe IepecTard ONTh yHAcIEIOBaH-
Buma. Toumo rakme, ecim HacrbicrBO HpEHATO, TO BB
HCEAXD EB HACKBIHWEY NIperbdBIfeMHX® onus probandi
OTHOCHTEIBHO UDHHAAJIEHKHOCTE IpaBa Ha Hacibicrso xe-
®ATH HA HCTOB, a mOEA OHO He mpUWHATO—HA OoTBBTYERE
# r. X Orcyrcrsie oTEasa OTH IpaBa TOAGEO AAeTH OCHO-
BaHie IPEANOIOEEHiI0, YTO NWPABO HPEHALICEATH AAHHOMY
aany. Jro BbpoaTHOe 3aEMOUEHie, OCHOBAHHOE HA JKH3-
HEHHOMS OOHTB: BB OGOAPMIHHCTBE CIyuIaeBb BTO TAED H
OHIBAETH, T.-€. 4TO UpeJmoJaraeMHli HACIEIHHRS HPHHAIB
® ThMs mpio6pbre mHacrBicTBO—BB MeHbMEAHCTBE &Ee cay-
YaeBs OKAKETCHA, UT0O HACIBIHHED OTpEeKCH; ecId HTO OOHA-
py®HETCA, TO IPEANOXOMEEHIe DYMHTCA H IPABO TMPHSHAETCH
He OpuBALTe®auEMB eMy. 3xbck Mu BcrpBuaemea cb Ta-
EOMD Xe ABIeHieMb, K4k BB yueHim o 3amurh Biaxbmia.
Baapbeie sammuaercd BB NpefIOmeHIH TpaBa COOCTBEH-
HOCTH; BB HOZABIAIOMEMS GoxpmuHCTBE c1ydaeBDh BTO mpeA-
0J0XeHie OmPaBIRHBAETCA, HO WHOTAA SAMMTO0 BOCIOAB-
syerca BOPB W rpaGuTels; HO TaKie cayyam GYyIyTH BCETa
Bb MeHBWHEHCTBE ') W ecd ORamercd, 4TO S3AMUTON BOC-
HOXB30BAICA BODS HAM rpa6uTexsp, TO IpeiHOIOZEeHie py-
mMATCA X OHD JumaercA BIarBHid. Bors BB CHIy RARHXB
cooGpamenii MM He OTOETecTBIdemh upioGpbTenia mpasa
Ha HACABICTBO Ch DpeAmoJaraeMol NIpPAHALIEERHOETHI0 €T

1) Jhering, Ueber den Grund des Beisitzs~hutzes S. 130 n
cibr. Ero &e, Der Besitzwille, S. 144 —197.




xapHOMY xEny. Ho EaEs-6H To HE 6HIO, ecam A0 HpA-
HATIA HacaBAcTBA HPABO HA HEr0 NPEXUNOJArAETCA MPHHAK-
XeXEaMEMD HACIBIHARY, TO OHO BXOAHTH BB ero Patrimonium
A0 AOEA3aTEALCTBA NPOTHBHATO.

B3 Bmay sroro meansa me cxbaath HBcEoasE0 samBuaniit
IO mOBOAY To#t 3aroHYeHHO# npioOpremnocrE, o Koropo#
ropopars Mernexs ') u Kosaxs, *) m koropas mo mx®
yabHEiI0 3aEII0YaeTCA BT NpeeMCTBEHHOCTH HpaBa, T.-€. Bb
TOMB, 9TO OHO MOMEETH HepexXoxuTh W0 HACIBICTBY H GHTH
OTYyEAaeMHMB., HempaBuisHOCTH MXP BS[A4Aa CEASHBAETCH
AMEHHO BB BOOpOCH 0065 orpesenin. BosMoxHOCTH TpaHC-
MuCCiH # NPOAEE HacBiCTBA HE YEASHBAETH HA TO, UTO
OpaBo HA OTRpHBmeeca HacrbacrBo ecrs mpaso mpioGph-
TenHoe. UTO KacaercAd TPAHCMHCCiH, T.-e. IEpPEXO0Aa IIPABA
Ha OTEpHBmeecd HacaBicrso mocah cmeprs amma He ycmbs-
mare ero eme OPHHATH, TO NpuMBHAeTcA OH& H EB Ipei-
IOJaraeMoMy IpaBy Ha HacaBicrBo, w60 mpaBo 9TO OCHO-
BAHO HE Ha npemonaraeuom'r; mpurATiE HacrbacTBa, —
ur0 OHI0-0H HmIBMB He BHBHBAEMOW (QEENie0,—& Ha
OTCYTCTBiH JaHHHXT, HSH EOHXDS MORHO-GH OHIO SAEXNIO-
9HTH, YTO yMepmilt mpH XWSHH OTpeECA OTH HpAB&; HO-
4eMy OHB He OTPeECA —IIOTOMY-IH YT0 He KeIalh HIH
9T0 HE MOrh, He ycmBa® OTB HEro OTPeYbcE—BTO COBEP-
meHHO Gespa3amyHo; HETH (aETa, Paspymaomaro mpexumo-
J0meHie 0 NPHAALIERHOCTH NDABA JIRHHOMY IHNY, H IpeA-
moA0EeHie 9TO OcTaeTcA B CHIB; CTOHTH-&Ee 9TOMY Qarry,
T.-€. OTpedeHilo, OGHAPYXRHTHCH, H HPEJNOIOEEHIe NAARETS,

') Menzel u. c. L. c.
%) Cosack m. c. L c.
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a ¢b TEMB BMECTE CTAHOBETCA HEBOSMOKHOIO TPAHCMHCCIA.
OTHOCHTEIBHO-HE BOSMOEHOCTH NPOAAKH IPABA HA OTEDEIB-
meecd HacxBacTBo, Haxo 3aMBTHTEH, 4TO ero jaxe HE CTOHTB
OPUMHPATH Ch HAeel0 NPeANOJATAEMAr0 NPaBa; H3E TOTO,
9T0 HpaB0 Ha HACIBACTBO eme He NPHHATOE MOZHO IpPO-
AaBaTh, HEAb3A BHBOAUTH, YTO OHO mpioGpbreHo, moToMy
9r0 A0 NPOZAXH OHO ABIAETCA HpPEINOJAraEMHMB H CTa-
HOBHTCE HpPioGpBTEHHNME JHIMP BF MOMEHTBH nponamu; BB
corzameniz 0 mpojax’ mpaBa Ha HaciBiCTBO BHpaEaeTcd
npunartie Hacabicrea, ofpamenie ero BB mpioGpbrermoe
OpaB0 H OTYyEJeHie ero EAED TAEOBArO.

Bs Buay m3r1omeHHHXT co00pazeHidt, oTpesenie oTs Ha-
cibicrea gBadeTcd AKTOME, EOTOpHII HampaBigercd Ha de-
minutio patrimonii, ymasemie HMymecTB&—AaKTOME, MOIy-
IMEMT BPEIUTh EPEIATODAMD JHNA OTPERMArocA; BB CHIY
BTOr0 OHB Npu3HAeTCA HeABHCTBATCJISHEMS H E&ED TAEO-
BO# He MOEeTH DASPYMHTh IPEANONOEEHIA O HPHHALACHE-
HOCTH HMYIIeCTBA AAHHOMY AEOy. BB moassy sroro Juma
OTEDHJIOCH HACABJCTBO: BB ero JHmB BOSHHEIO HpPEAIOJa-
raeMoe mpaBo; OHO OTPERIOCH OTH HACIBACTBA, PASPymHIO
JO IODH, 10 BpeMeHH 9TO HPeANOJOEEHie; KDEIHTOPH YHHE-
YTOEAIOTH &KTH OTpeYeHid; Ipem&Hee HPCAUONOEEHiE CHOBA
BCTYNAETH BH CHIY; IPABO CHOBA LpEAMONaraercd BH JHIB
HacABJHEEA W moUATAETCA BXOJANEME BB COCTAB €ro
HMYIIECTBa.

Jpyro#i xapakTepHE crydali—oTEa3E 0T5 Aapa. MoEHO
IH WMYIECTBO NOJAPEHHOe, HO eme He NPHHATOE OJapeH-
HHME, CIMTATH NPHHAJICEAIEMD KB COCTABY €ro HMyme-

CTBA H, CTBIOBATENEHO, XONYCTHTH ONPOBEPKEHIE 0TRA3A OTH
7
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aapa? Bompocs srors phmaercd XOKTPHHOI TAEB, EAKD HS
T0 Hen3GBARHO YEASHBAIOTE OPHEATHA TOK HIH APYTO TEO-
pielo BosspbHiA Ha OTEA3® OTH yBelWYeHIA HMYmECTBA—
TARs HOCTyHaeMb H MH. U TyTs oTcyTcrsie TaEoro poxa
xrbitcTBif €O CTOPOHW JAMOA OASPEHHArO, HSH EOTOPHXB
BHAHO OH OHI0 HeXexaHie MOAYYHTH AAPH, YEA3HBAETH Ha
T0, YT0 HOZAPEHHOE HMYNIECTBO HOYATAETCA NPHHAJICRA-
MAME OZAPCHHOMY, A0 AOEASATENsCTBR IpoTHBHAro. Jia
JCTAHOBICHIA JapeHiA Bosce He Tpefyerca coriacia opa-
peHHaro—Tpebyerca ammsb orcyTcTsie Hecoraacia. Cabrosa-
Te1bHO, pash japeHie CALIAHO,—MHOJapEeHHOE HMYIIECTBO
YHCIATCA Bb COCTABE HMymecTBa OJapeHHAr0 H OTEASH OTH
Japa ABAAETCA YMeHbHIeHieMs HMYmMeCTBA H, CIBA0BATEIBHO,
MOZEETH IOXIEEATh OMDPOBEDPEEHII0 CO CTOPOHH EpPEIWTO-
poss. Ecam mozo6HHI BHBOAH OTHOCHTEABHO OTpedeHid OTH
Hacabpcrea mpecTaBiANs HEROTODHA S3ATPYAHEHid, TO Ta-
EOBNXD He HMBercd OTHOCHTEIFHO OTEA8a OTH Xapa. Takof
BSTAAAD HA HAXD HAXOAHTH ceGb mOANEDERY y DPHMCEHXB
IODHCTOBS H § BEIHEAr0 HXB MCTOAEOBaTers CaBuHRE 1).
Tars, Yapmiass rosopurs: non potest liberalitas nolenti
acquiri ), a Ilaseas: invito beneficium non datur °); Gy-
BaXpHHH CMHCI® STHXD BHpaZEeHi#f TOTH, 4YTO AapeHie He
AMBers CHAH IPOTHBS BOJE OJAPEHHAr0, a HE TOTH, YTO
aapenie uMbers cHay amms mo Boxb oxapennaro, Iloga, cab-
A0BaTEAbHO, OJAPEHHHH, EALS BHPAKAETCS HA'S X TOMB, ,HE
OTpEeRCA” OTH Japa OHD CIATACTCA 00J3JATENEM €I0; €CH OHD

1) Savigny. Syst. d. h. rom. Rechts. B. VI, § 16.
") L. 19, § 2. D. de donat. 39. 5.
) L. 69 D. reg. jur. 50. 17.
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orpeterca in fraudem creditoris, To 310 OTpevenie MomeTH
NOJTeRATh YHHUTOKEHII0 H TOJAPEHHOE OCTAETCA B COCTABE
HMYIIECTBA OAAPEHHATO; OHO MO¥EETH OHTH 0TOGDAHO Y TOTO
IMOa, BB PYEAXD KOTOPar0o HAXOAHTCH; TARHME JHIOMB
MOZEETH OHTh, HpeEJZe BCEro, CAMH AapHUTelb; JapeHie, EAED
aETH OTYyEJEHid, BO3CTAHOBAZETCA BH cBoelt cHab m japu-
Telp JONEEHS BHAATH HMYMECTBO JIA BOSBpAameHiA ero
BB UHCA2 OGBEETORH BSHICEAHiA. .
Hagomens, Hexs3d He CEa3aTh HECKOIBEO CIOBB 06
oreasd OTH ycI0BEHXB mpaBk. MOEHO IH 9TH OTEA3H
NpH3HABATH OTEAasaMd oOTB npio6pkrewia npasa uam 8TO
OTEasH oTh upioOpbremmrxs mpass? Heo6xogmmocts ph--
IeHid BOIPOCa BO BTOPOMD cMHCIE He MoEeTs mOAZe-
®ath coMmbmino *). YcaosHoe mpaso BXOZHTH BB COCTABH
Buymecrsa 1208 ’). OTHOCHTEABHO IPABA PE3OTIOTHBHO YCIOB-
Haro Bb 9TOMT W COMHBHIA GHTE HE MOZETH, UT0 Z&e E&-
caercA CYCIICHSHBHATO, TO M OHO OTHIONh He MOXKETH CUH-
TaThCA GYIyMUEME HPABOME—OHO OTHpaBIfeTs BCH PyHEDiM
mpaBa, 3a UCEIOYEHIEMD OCYMECTBIEHid; EPEIHTODE MOKETD
YRHUTOENTh AETH, KOHMS JHIO OTEA3HBAETCA OTH TAEOTO
IpaBa, XOTd, KOHEYHO, H& HPARTHES mozo6HArO pOJa CIy-
ya@ goxxHE OuTh pbien. Kpegntops yHHYTOREBE A4ETH
065 YCAOBHO - CYCHEH3WBHOMT IpapB, BHHyEZeHH OyAeTH
EJIATh, UOKA YCIOBie OCYMECTBATCA; MAaJIO0 TOr0, €My yrpo-
EACTD> H HEOCYMeECTBIEHie YCIOBid — 9T0 eMy Torja K-
1ate?.. VI aToro Maxo, uacro ycaosie apiderca BB Qopmb
HOTeCTATHBHO# H CaMP foa&HWED phmaers cyaply mpasa.

1) Hartmann, H. ¢., cTp. 44.
?) Windscheid, =u. c., § 89.
7*
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Cs Teopermueckoft e cropoEN HETH mpemarcrBit BB TOMY
906N ¥ EpeiEToph, OyAe EeaaeTs, ONPOBEPrS ARTH, EOMMB
AOXRHAED OTEASHBAETCA OTH YCIOBHALO HDPABA.

b) Pasauvie AKTOBH MOJOKETEIFHHXD H OTPHIA-
TeAbHHX'h, BB 3AaHAMAIOMEMD HACH Bompoch, mMBers BecrMa
BamHOe 3Havenie. Ha nepsux® Heuero oCTARABIHBATHCH, COPA-
MHABAETCA MOTYyTH I OTPHOATENbHHE AETH, T.-€. YOYMeHid
uxn OesgbilcTBia OHTH OHpOBEpraeMH EPEIHTODAMH, BB
ymep6s EKOHMB OHH coBepmeHH? Bompocs 8TOTH dYpesBH-
vaitao cmopeEs BE xmreparypB. OGpamadce EB pascMo-
TpBHi0 BLCTABIEHHHXT YYeHHMH Teopili, MH He CTaHEMD
OCTAHABAMBATECA HA TEXB, EOTODHA CMOTPATH HA& BOHPOCSH,
EaKs Ha quaestio facti m mpegocTaBidioTH BB EAXIOMT OT-
xbasBoMB cayuad cyzpb pbmumts Bompocs, mOAIEEHTH IH
AaHHOE OTpENATelsHOE nbitersie ymmuromenmio ). TaraMs
paspbmenieMT cHOpHAro BOIpOCa HAYEa JaeTh ce6h testi-
monium paupertatis; Hazo ®e aaTh m cyish wmspbermylo
HOpMy aaa paspBmenia cmopa ?). Uro EacaeTcA yYeHHX'.
JAOMEXD TO HIX Apyroe paspbmenie Bompoca, To OZHH
JAIOTH MOIOEHTeIbHHH, japyrie — orpumareasHH# OTBETS,
OcranopuMca cHavata Ha mocabzunxs. He Mozers He mo-
Ea3aThCA CTPAHHKMB, YTO OTPHOATEABEHE OTBBTH Aa0TH H
MOTHBH, EAEF Kb FeDMAHCEOMY, TAEE H BB &BCTPillcEOMY 3&-
EOHY 00 OCHADHBAHIH EPEJUTOPOMT AKTOBE COBEpPHIEHHNXD
noazameoMs °). loxrepmEy-&e 5 JoETPHAS TAEOE BossphHie

1) Hartmann, u. ¢, crp. 41. Kranichfeld, =. ¢, etp. 12;n. 3a.

*) Jaeckel, B. c., crp. 49.

*) Begriindung des Entvurfs einer Konkursordnung etc. S. 1414
Kaserer, 8. c., cTp. 54 u 55, 138—142, 209, 216.
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He uMbBerTs; TOIBEO JABA-TPH HMEeHA MOXKHO OTHECTH KB
YEcly CTOPOHHEEOBS 310ro Bossphmia. Tars, Hopas ') me-
XOIUTH U8B TOH MECIW, 9TO cnonol,,,n,'};ﬁcTBie“ BCETAa 03HA-
YaeTh HOJOZEWTEIbHYIO, AKTHBHYIO 1BaTeabHOCTD ANN], Gesnba-
TEIBHOCTh-EE, OespbiicTBie HUKOIJa He MO®EeTH GHTH OTOXE-
AecTBIAEMO CB AbHCTBieMB; OmpoBepraeMo H YHHUTOZRAEMO
MOEeTs OHTH ToIsk0 Abifcreie, w60 ¢b yHHUTOEEHieMb Ges-
xbitcTBid, T.-e. Cb yCTpaHEHieMT €ro 0OPHIMIECEHXD mocrbi-
CTBiff, He MOTYTH HACTYOHTH TOJXOKHTeIBHHA mocABACTBid;
61arogapd STOMY JHING OTEPHBAETCA BOSMOXKHOCTH IBitcTBO-
BAaTh MOJOEHUTEIbHO; IOTOMY-TO, ecId KDPeAMTOPAME Ipejo-
CTABUThH OPABO ONPOBEPraTh OTPHOATEAbHHE AKTH, TO CIb-
IYETs UMB-Je OPESOCTABHTh U COBepIIEHie AAHHAr0, HECO-
BEpPIIEHHAr0 AOJEHHEOMT, moxommrexssaro phifcreia. Ilpo-
THBS 5TOr0 I'aprMams ®) CHpaBejIHBO BO3PAKAETH, UTO,
Bo-1-xB, BCAEOe xbiicTBie BL IOpHAEYECKOMT CMHCIE ecTs
npoABIeHie BOAH, EOTOPOE MOKeTS BHpasuThcd BO BEHE mim
AETHBHO HIH NACCHBHO, HAND., He HpeABABICHIe HCER, €CTh
IacCHBHOE, OTPHIATEbHOE BHIpakenie Boad, umbiomee ompe-
IB1eHHuA IopujAYeckid mocrbacTeia ¥ npuTOME, BO-2-X'E, IO~
caBACcTBiA UHCTO HMOXOZEMTENBHATO CBOHCTBA—HEOCYIECTRIE-
Hie OpaBa BB TeUeHie JABHOCTHATO CPOEA BIEYeTH 3& CO60I0
npekpamenie ero 8 T. n. Cb ycrpamenieM® 5THXB mocabi-
CTBiif He TO.JBEO JHImb OTEPHBAETCA BOSMOKHOCTH COBepIIe-
Hid moxomaTelbHaro Abicreia, a Hacrymalors BHoaEE mo-
J0EUTENBHEE PEsYABTATH; eClH mpaBo Tpe6oBaHiA He (yleTs
OPUSHAHO IOrameHHHMD JABHOCTHIO, TO OHO HPOJOIEAETEH

) Korn, B ¢, cTp. 72—64.
*) Hartmann, 8. ¢, crp. 39.
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CYMECTBOBAT H TEME YCTPAHAIOTCA NPENATCTBIA 0GHADYRHB-
misca npE B3NCEaHiE. [IpE6aBiaTh ET STHMB BOSpaze-
HigMs [aprMana Heuero, Thup Goxbe, uro cams Kopms, BB
CYI[HOCTH, JONYCRAETH H3D BHCTABICHHArO HMT NDPABHAR DAL
HCEI0Yenill, 9rc phmATeIsHO HEMOHATHO BB BUAY HPHHIH-
HiaisHATO XAPAETEPA JRHHATO HMDB OOIMAr0 HPaBUJIA; €CIH
Gesybiicreie Be ects abicrie, T0 HU BH RAROME cayuat, game
IO HCEI0YEHil0, AMB GHTh He MOXEeThH. VCEA0UeRiAMH STHMA
Ropes npwssaers T ciyvam, EOTAA SaEOHD NpPHJAAETH
Gesabiicriio smavemie oxmmaroBoe ¢t AbicreieMs; ecam Oes-
1bitcreie, mo cymecTBy, Heapsd cMBmmBaTe ¢b AblcTBieMS,
TO H 33KOHB Ge3cHICHD 9T0 CXBAATH; & €CI¥ ORS HT0 JBA2ers,
BB UeM> COMEBHiIA 6HTh He MOkeTs, TO u rhiicTBie Heab3d
taks pBsko pasimumTs orT GesybficrBia. OT® oTpmmaTe’s-
BuXD xbitcreif Hope® TarEe pasidiaers Cayyad HAcCHB-
HAr0 YVYaCTiA NOJEHHEA BB H3BBCTHHXE COOHTIAXE;, CIOAA
OTHOCATCA: &) EOHRIIOAEHTHRA XEHCTBiA, ROTOPHSA, EAKT 1O-
TomatedsHHA AbHcreia (?) aBrdwrca EMeHHO (POpMOI0 Ta-
Boro yuacriz ') m b) cayuam, rorza mpmabuserca Hoxmome-
gie qui tacit consentire videtur quum loqui potuit ac
debuit ?). Camas xapagTepmcTHES STAXB CIy9aeBH, KAk
IACCHBHAIO Y9Y4CTid BB COOHTIH, YEA3HBAETH, 4TO OHH CYTH
orpunaressHHA ABiicTBia ®, crbioBaTessHO, ecIH EF HAMB
IPAYACAATD KOHEIIOZEHTHHA XbHicTBid, TO y®e AUKAED HEAb3A
Ha3BaTh WXP IBACTBIAMH MDOJXOEHTEILHHMH; CI1YIaH MACCHB-
HAr0 Y9aCTia CyTh Bcerja OTpumareiband pbHicrria, a EOH-

) Fuchs Deutsch. Konkuresprocess. S. 45 n. 6.
?) Otto, H. c. crp. 39, Tome y Sarwey Konkursordnuug fiir das
deutsche Reich 2 u3p. S.142.
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EHACHTHHA ABHCTBiA MOTYTH GHTH NOXOKETEALHHA H OTDH-
OaTeIbHHA; 4TO Me Eacaercd ciyyaesh mpumBreBid moxo-
®eHid qui tacit etc., To Moxyamie, KOHEYHO, €CTh HACCHBHOE
yuacrie n HempembrHO orpmuarersHoe nbitcrBie. B® BHAY
BTOr0 ¥ YRa3aHHHE CIy4al He CYTh HCENI0YEHid W35 UPABRIA,
110 CYIMECTBY, HEJONYCEAIMAro HCKI0YeHill; njed pasrpaHu-
ueHid HXB OTH OTPHUATENBHNXT XBlHcrsili, HAEAKAXD OCHO-
BaHi#l He mmbers. K mpmsepmennams Kopra Hajzo ormecTHm
Pexvrepusopda '); 1 OHB JONYCEAETH H3H OGIAr0 NPABHIA
HCEXIOYeHiA Bb QopMB maccumBHArO yuacTii BB COGHTIH
(Geschehenlassgen), HO He GesycaoBHO, a jaeTh eme Goxbe
Ipo6roe abiemie, a WMeHHO, pa3IHuaeTs CIyuam Odapmei
DPOXONEATEISHOCTH IACCHBHATO YYacTid OTH CIy4aeBH MEHb-
meif OPOJONENTETHHOCTH; €CIH HACCHUBHOE Y9acTie mpOXoI-
JFAI0Ch JOAr0, OHO, EAED AKTH, He HMONLIEEHUTH YHHYTOKe-
Hil0, B HPOTHBHOMB Ee cIyyad, T.-e., KOrja OHO BHpA-
suIoch BB elupmuHOMB Sich-passiv-Verhalten —mogze®nTs.
Camt PéxszepEropd® BH NUTHPOBAHHOMB COYHHEHIHm coO-
3Haercd, 90 HEEBMB 510 1biemie He HpHEATO M YYEHHMB
MipOMT DPHSHAHO HEHAYYHHMB, XOTA BB CyAeOHOH Ipak-
e 0HO CB yAoGcrBoM® npumbrigerca *). Opmako, mpecra-
BUTEeJIH HAYEH HECOMHABHHO OHJIM OpPaBH M HOBHH apryMeHTB
déxpaepaiopda, KOHEUHO, HHEOTO HE BB COCTOAHIE YOB-
A4Th; OHB TOBOPUTH, YTO NPH NPOACIEUTEASHOCTH CPOEA
TOACCHBHAIO YYACTiA, HeWsBBCTHO, KAEYH YaCTh ero OHG He
J0o1EeBs OHID IPONYCEATh M EAKOH CpPOKRB, cibroBaTelnHO,

1) Vélderndorf, u. c., cTp. 17,
?) Oms pagnuie ero WsA0EUAD B cBoemb cound. Die Konkursordnung
fir das d. Reich, crp. 261.
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HOCDPEACTBOMD OCHAPHBAHIA JOAXEHD OHTh BOSCTAHOBICHB.
OTOTH &PryMeHTs> He TPYAHO YCTPaHHTh, ecIH HMBTH BB
BHJYy, 94T0 BB CIy4adxb, KOTEa CPOEGH ompexbiens mseBer-
HEMT HepiogoMs BpeMeHn, pBmalomee sHaYeHie HMBers
EOHEYHH# MOMEHTH Iepioja; ecad HPONYMEHD 9TOTH MO-
MEeHTH, TO yXe HeYMBCTHO CHOPAWIHEBATH EAEYI0 YaCTh Ie-
pioga He caBaoBaz0 ImPONYCEATH; ecId HPONYmEHD EOHEU-
HH MOMEHTSH, TO HCTEENIEMS CYHTAETCA BeCh mepioxs H Bech
OHT A0AXZeHD GTs YHEITOBeRs. Bors mouemy Iekexs )
COBEPIIEHHO IIPaBh, FOBOPA, YT0 HEMOHATHO, HOYeMy Goapmreit
Hld MeHbmel MpPOXOAEMTEILHOCTH HACCHBHATO YIACTid HAJO
NpPHAABATH 0C000€ SHAYeHie JXI4 OCHADHBAEMOCTH, HPH-
Gapxgd: ryb-&PD rpasEdna, mperbis, ¢b KOTOParo OCHApH-
Ba€MO€ YUYHIeHie CTAHOBATCA HeocmapuBaeMuME? UTo EKa-
caeTcd HOJNORHTEALHOH TeopiH, TO KpaHHME NpeACTABHTE-
reaamn ea apiaiorca lereas ®) m Kosaxs °); u ToTs H ApY-
roff upH3HAITH, YTO €CAM PA3H XONYCEAeTCA, OPH HANHY-
HocTE w3BBCTHEIX'® yCIOBilf, ompoBepmenie xbitcTsiff A0AE-
HHE&, TO BCAEOTO Poja OTpHIATeIsHEA ABiicTsid, ecam oHu
YAOBIETBOPAIOTH JAHHHME YCIOBiAMB, MOTYTH ONTH 0OmpO-
sepraeMu. Ho o06a yuemmx®, EaEb OyAT0 OH CTABATH M3-
BECTHHA ¥ OrpAHMYHTENBHHA YycaAOBiA: Iexear Tpelyers,
9T00H HyTeMD JAHHATO OTpHIaTeapHAro AbiicTeia mspbcrHas
qacTh 65113 BHABIEHA M3T COCTaBA HMYIIECTBA AOAEKHHER, &
Kosaks, utoOn ghitcrBie 6mHia0 HaMEpeHHOE H COSHATEILHOE.
Ho sTu TpeGoBanid mpeiCTaBIAIOTCA OrPAHAYHTEISHEME UMb

1) Jaeckel H. c. crp. 48—49.
%) Ibid. crp. 49—50).
%) Cosack H. c. crp. 48—50.
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¢b mepBaro B3rzafa. Ecam pass Tpebyerca, uto-6u yrhifcraie
YAOBIETBODAXO YCIOBiAMTD €r0 ONPOBEPEHMOCTH, TO DTHMD
y&e YyEasHBaeTcd Ha TO, 4T0 ABiicTBie 8TO ZOXEHO OHTH
HAIDaBIeHO Ha YMeHbIIEHie WMymecTsa H OHTh HaMBpeH-
HEMD H COSHATEIBHHMDB;, €CId HBTE STHXPH O6BEKTHBHHXSB
H CyGBeKTHBHLIXT SIeMEHTORB, TO OyAp XKblicTie jame mo-
IOXHTCIHHMS, ONPOBEPrHYTO OHO GHTh He MomeTs. Ho
HE3ABHCHAMO OTH OTHXH MHHMHXT Orpammuenilf, rpafmiid
B3ragyh lexess m Kosaka, He MoZEeTs OHTH NPHEATH HO-
TOMY, YTO OHB 33XBATHBAETH CJIHMEOMB IIMPOKI# Epyrs
OTPUNATEIPHEXD XIBHCTBiIff; 9TOr0 CIMMEKOMB MaJ0, ITOOH
JAHHOE OTPHUATEAbHHMST ABiCTBiEMT yMaldl0 HMYIECTBO
JONEHAEA, HEO0XOZUMO emle, YTOOH Ch YHAYTOXEEHIEMB ero
HMYI[eCTBO CaMO c000#f BOSBpAmAl0Ch BB YACIO OOHEETOBB
B3EICEaHid. Dis&e rp mcruEd mubHiA He cTOap EpaltHHXB
npexcrasurexedt sroro Eampasaesia, Orro ') m Menmers *).
Orro gZomycraers oupoBepmeHie JHmb TEXH AKTOBB, KOTO-
pHe 3aEJ0YAITCA BH HecoBepmenim ABicrsill, mampaBien-
HHXBD HA COXpDaHEHie 38 IHNOMP UDPHHALIEEANMATO €My
npaBa; HecoBepmieHie BTHXTD XblHcTeiff Bieders 3a coGoi
IoTepio IpaBa—OHO BXOZHTH BH COCTABS (AKTOBT BHISH-
BAIOMAXT AaHHOE WaMBHeHie, T.-e. YMEHBIICHie WMYIIECTBA
JWNa: H3 PAAY €b ADyruME (QAETaMH OHO ABAdeTCA CON-
ditio sine qua non 5TOro ymeHsmeHid. JTa XapaKTEePHCTHES,
caMa mo ce6h GesycroBHO BEpHAA, HEAOCTATOYHO IIOJHA; HO
Mesnexs pbasers Kb Hell eme BechbMa CymeCTBeHHOE X00aB-
1eHie W, ecld BB ﬁngy aToro j06aBieHid, (OPMYIAPOBATH

1) Otto, B. c., cTp. 38—41.
?) Menzel n. c. ctp. 70—72,
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o6miif xaparTeps OTPUNATEASHHXT XBicTBill, HOAIEEAIEXD
OIPOBEPHEEHiI0, TO XAPAKTEPHCTHRA HMOAYYHTCA COBEPIIECHHO
npaBaabEad. OHB TOBOPHTH, YTO EDEIHTOPAMT HE JaeTcd
NpaBa COBEPMATH JAHHOE HECOBEPIIEHHOE JONKHHKOMD ABi-
CTBie 33 Hero— TpeThe JIMOO JAMb 00ASAHO BHJATH UMYINe-
CTBO, IOJYYeHHOE BB BUJY COBepHmIeHid AONEHHEOMD JAH-
Haro orpEnaTeibEaro Jbiicrsifg, Jid obpameHid Ha Hero
B3HCEaHia ').

Mu crxomgemcAa BB moasdy Teopim Orro m Memneas
dopuyaupya ee crbaylomumt o6pasoMt: B nmpaEnunt orpm-
naTedbHHE AKTH, KAKD BHPAKeHiA BOJH, HANPABICHHOH Ha
n3vbHeHie NpPaBOOTHOmMEHiA, COBepmEHHHWE JOIKHAKOMB BB
yinep6s KEpejaTopy, ecAd OHH YAOBIETBOPAIOTE 06 HeETHBHHMB
M CyOBeETHBHHMSB YCJIOBIAMB OLUDPOBEpHEEHid, MOTYTH OHTH
0ilDOBEPTAEMH EKPEIHTOPOMT; JONEHO GHTH JHIb YCTAHOB-
JeHO0 OXHO CUeIialsHOe OrpaHMYeHie: OTPHIATEILHHN AETH
JOJMEEHD BHDAEAThCA BH HecoBepmeHin ABicria, HeoOX0xH-
Maro Jad COXpaHeHis 3a coGo#f jramHAaro mpasa. Pass xbii-
CTBie 9TO Bb TedeHie omperbieHHAro CpoEa He COBEPIIEHO—
COBEpImIeHie €ro HEBO3MOXKHO M, TAKH CKa3aTh, OTPANATENb~
HEA ofpass xbiflcTBia anma ABigercd jid Hero obCroATeNs-
CTBOMB, Pa3PyMAMUMF €ro NPaB0 WIH YMEHBMAOMHMB
ero EMYIecTBO; eCI¥ 3aKI0YATEILHHA MOMEHT: YCTAHOBJIEH-
Haro nepioga Oespbficreia sasepmmica cum animo frau-
dandi, To A14 EpEZATOPa OTEPHBAETCA BO3MOKHOCTH OLPO-
BEPrEYTh STOTH AKTH, WAE TouRbe: oTEHMB aETOM® Oesxbii-
CTBid JONEHWEA, EPEIATOPY OTEPHBAETCA BO3MOEHOCTH Tpe-
6oBaTh, 4yTOGH CpPOERB OesxbitcTBid, OoraszaBmifica HCTERMEMB

1) Ibid. crp. 78.

.
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M DASPYIUBMIA OpaBo AONIEHHWEA, ORIB YAIHHEHD,—ITOOH
c031aHO OHIO TaKoe IO.JOKEeHie Bemeif, Op# EOTOPOMTB 3a-
EJXIOYHTEIFHHH MOMEHTH mepioga GesybiicTBid EARE 6yaTo OH
BOBCE He HACTYHIAAD; JONEHHARY OTEPHBAETCA BOSMOKHOCTH
AarxBe OeszBiicTBOBATH H IPABO €ro IMPOJOIEAETH YHCIHTHCA
8% HHEMB, BXOJHTH B COCTABD €r0 MMYNIECTBA H IOAIEEHTH
BOBBPAMEHiI0 BD ICI0 06HEETOBS B3HCEAHIA. JTO yHHITORKERie
OTDHIATEJBHATO AKETa OTHIONG He cabayers ce6h mpexcraBiaTh
EaEs OTEDHTie J14 JONEHAKR BOSMOEHOCTH COBEPIIHTH
abiicreie mMB panke He coBepmIeHHOe HIM KAKB OTEDHTie
BO3MOKHOCTH 114 EPeJHTOpa COBepIIETH 9TO AbiicTBie: mepBoe
AOOYCTHTH HEBOSMOKHO HOTOMY, 4TO OUpOBepEEHie HE eCTh
RO3CTAHOBIEHie IpPaBb AOAKHAEA, & IMIIb IPeJBAPHTENBHOE,
IPiyroTOBATENbHOE CPEICTBO B3HCEAHIA —HMYINECTBO He me-
PexoiETH BCABACTBie ompoBepwmeHid AKTA KB JOIEHULY, &
HOCTYyNAeTs Bb YHCAO OGHERTOBD B3HCEAHiA; BTOpOE-iEe
HeJONYCTAMO IOTOMY, 4TO KEDEAUTOPE He IpeICTABATENb
IONKHHER, He OCYIECTBHTENb €ro IpaBh, & Cb APYro# cro-
POHH, EB HEMY HUKAKHXH ODPABs HA HMYIIECTBO OTH FOJM-
HuEa He mepexoxuts. CaoBoms, Oesybiicrsie Xoa&EMRA ma-
palIu3yercad BB TOME CMHCIB, 4T0 He HACTYHATH BOPMAJB-
HHA mocrbicTeid ero, - KAEB-6H IOTEpAEBOE WpPABO INpO-
AOX:EAETD CYMeCTBOBATs. BB BHJy 5TOr0 MH MOKEMT CEa-
3aTh, YTO TaEid OTpENaTeIbHHE AKTH, COBEPMEHHHE A0IK-
HOKOME, HOJAERATH ONPOBEDPHEEHil0 CO CTOPOHH KpeJHTOpa,
0 YHEYTOREHIH KOHX'D MMYIECTBO, epemexmee, 6aaroiapd
UXh COBEpImeHil0, KB TpeTheMy JHIY, CaMo c00010, Gesdb
He06X0{HMOCTH COBepIIeHiA moroEmTeAbHAro xbiicrsiio, BOS-
BpamaeTrcd BB UYHCAO 00LeEToBs B3hckamis. Ha camne
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XapaRTepHHE CIyIaH JTHXD OTPHINATEAbEHXBD xB#cTsif,
EMBOmEXT SHAYEHIA B BH HACTOAMEe BpeMdA, YEASAAH
pBMCEie IOPHCTH — 3TO cAydad noracHTeasHO# ® mpioOpB-
TatexsHoll zaxbHOcTE '). Kpeaurops animo fraudandi mpo-
OYCTRXH CDOKD HCEOBO# XABHOCTH; COGCTBEHHHES HeE Tpe-
6oBaxs OODATHO HMYMECTBS Y BAaxBatma; Biaxbiens prae-
dii dominantis Be ocyuiecTBEHAT mpaBa HA CepBATYTH BB
praedium serviens. KpejuTops 8THXD 2HOE, T.-€. EPEAHTODPA
IO IOTAMEHHOMY AABHOCTHI0 0043aTeIbCTBY, COGCTBEHHUER
BuBnia, obiajaTeid mpaBa HA CEPBATYTH — MOTYTH OHPO-
BEPraTh 9TH OTPENATEAbHHA XB#icTBiA, YEasHBAZ H& TO, YTO
aMBioTCA BB HAJIMYAOCTH CYOBEETHBHRA H OGLEETHBHNA
yCA0BiA OmpOBepXeHiA H TPeOYdS YHHYTOXEHIA OPHAHIECEHXD
nocaBacrsifl GesxbiicTBia A0AXKHHEA T. €., YTOOH XABHOCTD
npoxoimasa Teus. Jarbe sroro WETEpECH EpeAHTOPOBE HE
HAYTH; HMT BOBCe He HaJ0 HH HOperbABAATH MCEA, He NPeXs-
ABICHHATO JXOAXHWKOMS, HH HpPeIbABIATH HCE3, He Upexs-
ABICHHATO COGCTBEHHHEOMH, HH OCYMECTBIATH CEPBATYTa —
A14 HUXD NI BAKHO, ITOGH 0643aTeAbCTBO, IPABO COGCTBEH-
HOCTHE H TWpaBO HA CEPBATYTH HPOAONEANH CYIECTBOBATH,
EAE> HENOTAMEHHHA AABHOCTHIO, AAOH HXBH MOZKHO OHIO
o6pataTs Bb 00BeETH B3HCEaHiA. Ho EponB sTEHXB CXy-
9aeBh MOTYTH ONTh W Apyrie, HaUp. EOTid A3HHOE NPABO
OrpAHHYEHO NPEKXIOBHBHEME CPOEOMB H T. W.

2. ARTH HanpaBieHHHe HA& YCTaHOBIeHie HIH
OpeEpameHie BeOHHXT OPaBs H AKTH HAUpPaBAeH-

1) Ulpianus Bs L..3 §1 D. quae in fraud..cred. 42. 8 Paulus »s
L. 4 D. b t. n L. 28 pr. D. de verb. sign. 50. 16.
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HHe Ha yCTaHOBIeHie HIH NpeEpameHie 0643aTens-’
CTBEHHWXH NPaBb. YMeHbIIeHie HMYIeCTBa JONBHHER
MOEETH TpowsofiTd wim BCIBICTBie yCTAHOBIEHiA BEMHHXB
mpaBs, BB GopwB BemHENXTD OrpaHHYeHilt, Bb ero co0CTBeH-
HOCTH, HWIH BciBJCTBie NpeEpameHid BemMHBHXT® IPABH, BB
dopuE 01HOCTOPOHAATO HIH XBYXCTOPOBHATO 0TIy EACHie BTUX'D
npaBs. Touyno Tak®e W BB 061acTH 0643aTeABCTBEH-
HHXH IP&BTH 4KTH MOXeTh OHTh HANDABIEHD HA YCTa-
HOBIeHie BB IOAB3Y TPETHATO JHNA AAHHATO HDPABA, WIH
Ha TpeEpamenie 0643aTeJbCTBEHHAT0 NIPABA BB JuIB Epe-
AHTOpA HIH BB AANE KOAEHHES.

PascMorpamt raapmbitmie u3b STHXE CIYYA€Bh BB OT-
xbabEOCTH: I. YCOTABOBIEHIE H NPEKEPAN(EHIE BEM-
HHXD OPABS. A. YCTaHOBIEHie BEeMHRXT HPaBB.

a) YcranoBieHie JOIBHHEOMS HPaBa 3aI0ra IO
panbe BosHEEmeMY 0643aTeabCTBY. Bompocs 0 BOSMORE-
HOCTH ONIpOBEpEEHiA EPEIHTOPOMT AETA, KOEHMD JOXRHHET
YCTAHOBHAG IPABO 3aJ0ra BE CBOeMT mMymecrsh, GoapmHH-
CTBO yueHHXDS pbmairs Bb noaomuTeasHOMB cMuCTE ‘). Uro
EACAeTcA OCHOBaHi# Takoro pbmenid, To OHH SAKIIOYRIOTCA
Bh TOMB, 9TO TAEOE IPABO 3aI0ra YMEHbMAETH HMYM[ECTBO
IOXZHERA, X0TA, EaRT sambuaers Orro ?), me aGcoawrHo,
& TAEB-&e, KAKD OPH CABIEB CB SRBEBAIEHTOMS BHOJHE €O-
OTBBTCTBYIOIEMT CTOHMOCTH MMYIIECTBA; E4EB TYTH PABHO-
nBEHOCT HMMYmECTBA W DEBHBAJIEHTR, Takh H IpPH 3axorb

') Br orpunaTessEoMb cMHcEB BHcRaswBakrca Koszars (m.c., erp.
117) n Iopxeps (H. ¢., cTp. 18); mx® sambuania MH HII0EHMD BB
CBABH CH HOXOEHTEIHHEIMH TEODifAMH.

) Otto, 8. ., cTp. 79.
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PABEHCTBO CTOHMOCTH HMYIIECTBA, BB KOTODOMT YCTaHOB-
JEeH0 NpaB0 3aJ0ra W CTOAMOCTE ABHCTBiA, 3aEI0OYAIOIATOCH
in obligatione, He 06yc10BIABAETE COG0I0 HEBO3MOKHOCTH OIPO-
BEP:KeHid, XOTA ¥ WCHOAHeHie 06A3aTEILCTBA H WOJydeHie
VAOBIETBODEHiA H3D HNpPOJAEH 33I0EEHHON BemE IPHBOAATH
Kb OAHOHX H Toil-®e mbim, HO pAasHNMH NIYTIMH, BTOpOH
OyTh—OROJIbHHI, CBA3aHAHI HempembraHO ¢B 00peMeHeHiEMD
EMyHeCTBa BB ymep6s EpeAETOPaMT ), o6peMeHeHieM's STHMD
YMEHBIIAETCA HMYIECTBO JOMEHAEA, HO, TARD CKA3aTh, HE
cyOCTanIiaJbH0, & CO CTOPOHH CTOEMOCTH €r0; KAk 0GHEETD
B3EHICEAHIA 0HO y&e He MOXEeTH GHTb pealdsupOBAHO B Tol
cyMmB, Eak® panbe, 10 YCTAHOBIEHIA HpaBa 3aI0T&. ITO
BOOJHB mOEATHO ecim mMETH BT BHAY CYIECTBO OPABA 3a-
J0ra, KaEh IpaBa HA CTONMOCTh MMYIIECTBa — IIpH CyIje-
CTBOBAHIM 5TOr0 npaBa HeEsGBEHO yMangercd CTOMMOCTH
33J0KEHHATO HMYINeCTBA, KOHEYHO, He caMa mo ce6kh, a cB
ToyEE 3phHiA EpEIUTOPOBE COGCTBEHHHES. Orcyrersie mpm
8aJ0r8 CyOCTaRnia bHAr0 yMEHBIIEHIS HMYmECTBA T.-€. Ta-
KOro, 9T0 H3% uMMymecrsa OTAbisEHA Bemu BHABaAlOTCA,
3aCTaBiAeTs HBEOTODNXB YYeHHXT He TOIBKO IPH3HATH,
9T0 TYTH HETH yMeHbIIEeHid UMYImECTBA IOIEHHEA BooOme,—
4 eCTh JEIIb HeOpaBHIbHOE pacmpefbieHie UMymecTsa Me&Ay
EPeIUTOPAMHA, IIpejHOYTeHie OXHOTO Iepeih APYrHAMB,—HO
Ja’e OTPHIATH HAJIHYHOCTH EAKOro-1H60 Bpeia, yOHTEa 14
EpeiuTopoBs BooOme. Kosaks ), BHCEasmBaomil 310 mo-
crbapee mMEbHie, NpAMO OTPHLOAETH BOBMOKHOCTH YHHYTO-
iKenid 3aJ0ra BB BUJY CrO HCYGHTOYHOCTH AIA EPEIHTOPOBB.

") Iaeckel H. c. cTp. 63.
) Cosack a. ¢. cTp. 117
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U3t mpegcraputerett mepsaro wmbmia, ['asenGaisrs ') m
[Tiopxeps ?) Bce-TAKE JOMYCKAIOTH BO3MOBHOCTH YOHTEA
J14 EpeZHTOPOBB, HECMOTPA HA TO, 4TO IyTeMB 3aJ0ra He
yMeHbmaeTcA, a JAMINb HHaYe pacuoperbiderca HMYmMECTBO
RonxHAEa. KopeHEas omu6ka BCBXD 3THXD YYEHHXH Bb
TOMB M COCTOHTH, 4T0 opmHd u35 HEXD (Ko3aks) Tpe6yioTs,
4TOGH akTH OHIB YOuTOYEHD Jid BCell COBOKYHHOCTH Epe-
AATOPOBS AOIKHHUEA °); €CIH OHB XOTb 1A OAHATO H3D HAXD
HeyGHTOYeHS UIH BHTOJEHB, TO ONPOBEPIATH €ro Helb3d. ITO
mOJOKeHie efsa-IH CTOHTH TOr0, YTOGH HA HEMB OCTAHA-
BAUBATHCA; COBEPIIEHHO He IOHATHO, IOYeMY H35-3& TOrO,
9TO aKTh HEYOHTOYEHE OJHOMY H35 BOCHMH EDPEIHTOPOBS, &
ceMu yOHTOUCHD, OB HE MOKETH GHTh 0mpoBeprayTs. Omubka
APYrdXD YYeHHXB Ta, 9T0 OHH HOHHMAITH yMeHbHIeHie HMY-
TeCTBa Bh KOHEPETHOMD cMEcIB—BBIs Bcgkoe orpaHmue-
Hie IOpaBa HA HMYMECTBO e€CTh YMeHbmeBie ero; eciu BB
BHAY 3aJ0ra, JeBAMAT0 HA UMymecTBB, ero MoEHO IDPOAATH
He 33 UOJHYI0 CYMMY, & 33 CYMMY DaBHYIO Da3HOCTH Hep-
BOH M CYMMEH 3a10ra, TO, KOHCYHO, ¢ To4yEm 3pBmig aunma,
BAHHTEPECOBAHHATO BB MOIYYeHiH DTOH CYMMH, HMYMIECTBO
YMEHBIIAAOCH. Y BEIHYAIOCH-TH COOTBBTCTBEHHO M HMYMECTBO
EpefuTOpa-satoronpuanMarenda? Mss BcEx® yHOMAHYTHXD
YUeHHXS TOAbE0 Kpammxdersas ‘) mpamo, XoTd m MEMOXO-
JOMB, OTpHOAeTH Ipd 3aqorb sro yseadyemie. Cb 9THMT
HeJb3d COrJacHThCA, W00 HpPHCOEIHHEHie EB coci‘asy aMy-
mMeCTBa IUNA IPaBAa 3aJ0ra JaeTh OCHOBAHie IIPA3HABATH

') Hasenbalg u. c. erp. 17.
?) Zircher u. c. crp. 17—18.
3) Hartmann 8. c. crp. 98.
¢) Kranichfeld m. c. c1p. 29.



— 112 —

EMYIMECTBO YBeIHYeHHHMD; Y auna EMbercd Asoitmoe mpaso,
pBpate, ABa mpaBa, HaXOXAMHUXCA BB AJbTEPHATHBHOMS CO-
OTHOWEHIM — MPaBO HAa CYMMY in obligatione m mpaBo Ha
CYMMY BHPYYEHHYIO OTH HPOAAEH S3AI0KEHHATO HMYIIECTBS;
CDABHHTEIbHO CBb IPABOMT He 00€3NeYeHHHMD SAJIOTOMD Ta-
Koe mpaBo npouymbe; omo mmBers m Goapmywo mBEY BB
TPAEIAHCEOMS 0060poTE Hamp. mpE meccid.

T'ocmoacreylomee mmrbmie, Crasald MH, 38 BO3MOZKHOCTH
ONMpOBep&eHid 3aA0Ta, HPHYEMD, EPOMB H3IOEEHHHXB CO-
ofpamenift, abgoropHe yuenue, umenno, Pdanxeprropds ')
¥ TaprMaEs *) npuGaBigers m TO, 4TO HPABO 3a10Ta €CTh
»9BEHTYAIbHOE OTYyEJeHie“, T.-e. OTYyZEjeHie HA cCAyyall
HencnonHeHiA 0043aTeAbCTBA, OTYyEAEHie-&e BCerja INpeA-
N0JaraeTs yMeHbIIEHie HMYMECTBA JHIA OTYY&KJAOMATO;
9TO0 &Ke KacaeTcd coOoTBBTCTBEHHAro yBeAWYeHid MMYMECTBA
BB AanB 3azoronpEHEMaTeld, To oHo HecoMEBHHO MMBers
wBcro; HO, OHO, ecIH MOEHO TAED BHpasaThcd, eme Goabe
BBEHTYAIbHO, —UMEA BB BUAY TOTH cayyalf, EOTja HMYIIECTBO
ocTaeTcd 3a& SAlOTONDHHUMATENEMD; HO, EA&EH MH BEXBIH
BHIIE, H HE3ABHCUMO OTH BTOT0 COOOpPaEeHid yBeamdeHie
uMymecrsa mmbercd ¢b Apyro#i Tourm 3pbmid.

Jlonyckad BO3MOEHOCTH ONPOBEPHEHIA 33I0Ta, YUEHHE,
OZHAKO, DACXOJATCA BB TOWSH, Kakoe 3HaueHie mMEBers 3ma-
Hie TPeTHHMS INTOM', 3210TOUPHHAMATEIEME, TOTO, YTO JOI&K-
HaRs pb#icreyers in fraudem creditorum. Bompocs 8rors,
no copasefruBoMy sambuamio I[lémemana ’), TAED sanyTH-

) Volderndorf 8. c. crp. 51.
?) Hartmann u, c. cip. 93.
%) Schéonemann =, ¢. crp. 29.
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BAETCA, YTO YACTO He pasOepems—rTpefyeTcd JIH BH EAXE-
aoms otabasHOME caysal foEasaTexncTsa conscientiae fraudis
H1E ona pasymberca cama coGoit. Ilocxbamee mmbmie mo-
cabropaTessHO NOZZepEMBAETCA TEMH, KTO CMOTDHTH Ha
yCTamOBIEHie 3a10ra, EaEH HA lucrum '), ma GesmeszHywo
cibixy. Hers3s He CEAOHWTHCA BB IIOAB3Y JTOr0 MHEBHIA:
EpefHTOps npioGpbraers 6ess BoSMeSFiA HOBOE IPABO HA
HMYImECTBO JOJEHHER H €CIH, KaEb YBUIEMT, mpm Gesmess-
EuXS cpbaraxs conscientia fraudis mpexmoraraerca cama
co6oit, To sT0 ZoAEHEO WMBTE MBCTO W BT AAHHOMT ciyuab.
Crasars, RaKs 970 rhraers Kpammxdersys *), uro BT s10MB
cryiad mbre papemia, m6o Hejocraers HeOOXOIMMArO ero
PeEBHSHTa —JaYd H IOJyYeHid,— Hels3d; moHATie GesMesx-
HO# cabiEm mApe mOHATIA JapeHiA E HHETO He CTAHETH
YTBEDEAATh, 9T0 YCTAHOBAEHie HPABA 3aI0TA €CTH XapeHie.
Pass 0jHO JHIO mpejoCTABAAETT APYroMy useBcrHOE mpaBoO
M HHYEro 33 9TO He MOAyYaeTh, TO CABARA, BH CHAY KO-
TOpO#t mparo 310 mepem.0, 6yAers GesmesyHolo. MHoe xB10 —
EAED H& 9T0 yEa3a1s ['aseHGaisrs ’)—u 910 cOBepmEHHOE
HCEJI0YeHie—eCTH 3aJ0r'B yCTAHOBIEHS BB IOAB3Y OFHOTO
H3B KDEJIATOPOBT BO3MESKHO, TOTAA, EOHEYHO, BH CHIY BO3-
MESHOCTH cxBird, Heo6xoguMo X0KasaTh animus fraudandi
H& CTOPOBB sa’zorompmHWMATeNd; HO BO BCAEOMD cayiab
cxbIKa 06 yCTAHOBAEHIE 3aI0Ta HOYNTAETCA Oe3MesTHOIO,
ecan He 6yzers Roxasamo mpormBEoe. Ho c¢® gpyro#t ¢roporn

1) Dernburg. Praudrecht S.200; Reinhard B.c. 124. Pefiarapas
HOEa3HBAETH, ITO TAKOBA OHIa TOYEA 8phHid pUMCEHXD IOPHCTOBE, CCH-
Iagcs Ha L. 10, §§ 13, 22. 22 D. quae in frand. 42. 8.

?) Kranichfeld n. c. crp. 29. '

3) Hasenbalg =. c. cTp. 32.
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raEs samwbuaers [Iénemans '), zazexo He Bo BCBXE cayyasxs
GesmesaHEXD cABakaxs conscientia fraudis Momers OuTH
IpeAmoIaraeMa; HADD., eCId II0 3aKOHY EpeAuTops mMbers
mpaBo TPeGOBATH YCTAHOBIEHiA 33I0rOBAr0 OPABA, TO TYTH
npejmoaoxEeHie 6yieTh COBePMEHHO HEOCHOBATEABHO: qui 81O
jure utitur, neminem laedit; ycraBoBiemie saxora TYT® He
Gyzers cAyYaiBRIME o60ramenieMs, a AAMb OCYIECTBICHIEMD
npasa; TyTs mala fides sazorompEEEMaTeNd JOAEHA OHTH
Aokasama. Jpyro#t Epmrepii sucrasasers JepuGyprs *) xag
pBmenia sroro BOIpPOCA: B €ro riasaxs mmbers phmao-
mee SHAYEHie TO, KOMY ODHHALIERHTS HHANIATHBA BB YCTA-
HOBIEHIM IPaBa 3aJ0ra — IOJEHHEY HAH KPEJHTOPY; BB mep-
BoMB cayual conscientia fraudis mpegmoxaraercs, Bo BTO-
poMs — AOIEHA 6uTh JoRasaHA. Tako#f EpuTepilt oueHB
MATOED; KaRb ORTh, KOrJa He AOSHATHCA, KTO OHAD WHH-
niatopoms? Haromens, m mAmmiataBa caMa mo ce6b Emuero
HE 03HAYAETH; €CIH BHECTH 3TOTH KpuTepil BH 3aE0HOJA-
TEACTBO, TO OGHADYXEHTCA €ro HecOCTOATeJSHOCTh: CMHII-
IeHHH# AOXBHUED CHYMBeTs YEDHThCA M BHCTABUTH HHH-
IIaTOPOME 3aIOTONDHHEMATENd; Ja H cOIlMANIEHie MeEAY
HEMH MOXETH COCTOAThCA BB 9TOMB cMicxB. Uro racaerca
FOCHOACTBYIOMAro MEBHIA IO BOIpPOCY O 3HAYEHiH conscien-
tiae fraudis, T0 oHO sakr.aHuAETCA BB TOMB, UTO AKTH YCTA-
HOBIEHiA 3aJ0Ta HOJAEEHTD ONPOBEPEEHil0 IPH HAIAYHOCTH
Bchx® yciopifi mocxBiEAro GespasimYHO ET BO3ME3THOCTH

1) Schénemann n. ¢. erp. 31

?) Dernburyg 8. c. crp. 200. Mu 3xkcs ropopAMt Ammb 06% ycTa-
HOBIeHiH 8alora 10 TPeGOBaHi, CPOED KOEro HE HACTYUHAD; €CIH CPOESD
HACTYNHID H 3a10l'b YCTAHOBIEH®: BO3ME3LHO, TO CAMHI GaETh YCTAHOB-
IeHia ero yEasHBaeTh, 0YeBHAHO, Ha conscientia fraudis.
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BIH Ge3MesTHOCTH €ro Bh JAHHOMB EOHEPETHOMT cayua’ ‘).
Takoe pbmenie Bompoca He MOZeTs OHTh NPH3HAHO IPa-
BHABHHMT LOTOMY, 9T0 IPHBOZMTH EB PE3YABTATY, IPOTHB-
HOMY NPHEIANAME COBDEMEHHATO IPABA OCOAPHBAHIA; PASDH
amno mpio6pbao GesMesEHYI0 BHIOAY, EDPeIHTOPY AOARHA
6urh myTeM® OpefuoXOEeHia conscientiae fraudis o6zer-
yeHA BOSMOEHOCTh YHHYTOREHIA arTa; XBIATH BB BTOMB
ciyual pasrmuie Me&Zy (OpMOIO BHIroZH HBTH OCHOBAHIA:
6ylers I OHA COCTOATH B NPEXOCTABICHIA BeMU HIH JAMb
TPaBa HA YY&EYIO Belllp— 9TO COBEPIMEHHO 6e3pasinTHO; o0xer-
yad Opomeiypy AOEAsaBaHIA BB mepBoMT cryias, mbrs ocHo-
0BaHIA HE JONYCEATH BTOr0 BO BTOpoMEB. Hakomens, Hexssda
#®e, KAKH H MOCTYHAIOTH NpPEICTABHTEIH TOCIOACTBYIOMAT0
MEbHig, YCIOROMTECA H& ORHOMD TOJIOCIOBHOMT 3afiBIEHIH,
YTO ARTH YCTAHOBIEHIA 3a10ra, IO CYMECTBY, He ecTh Ges-
Me3ZHHN A&ETH, W IPUBOJHTH EpaliHe HCRyCTBEHHEHE apry-
MEHTH BF IOXB3Y BO3Me3ZHOCTH ero. Taks, I'aprmMans, Eak®
MH y&e yIOMHHAIH, BUJUTH BD YCTAHOBIEHIH 3aJ10Ta DBEH-
TYSIBHEH CIOCO6H OTIyHAeHiA *); XOTA, KOHEYHO, BH YCTa-
HOBICHIH 3810T2 H BHDAEAETCA OBEHTYIbHOE OTIyRIeHie,
HO WMEBHO, BB CHIy SBEHTYAJHPHOCTH €ro, HEIb3d CAMOMY
aKTy ero YCTAHOBIEHid NPUAABATH SHAUEHie Bo3Me3THOM
cxbaka; sazorompuHmEMaTess He mMBas HamBpemia mpioGpb-
TATH Bellp 38 CYMMY, OTAAHHYIO BB SaiiMH H 06esmeyeHHYIO
33.J0r0M'B,—OHD KeJalb JHINb YCTIHOBICHIA IPABA BB 4y-
®o# Bemu; & Cy0LeKTHBHAA CTODOHA W HTPaeTH phmaromyio

1) Iaeckel B c. orp. 63; Hartmann =. c. erp. 95; Kranichfeld
H. ¢. cTp. 29; Volderndorf u. c. crp. 51
?) Hartmann B.c. crp. 95.

8‘
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OB BT BOHpocH 0 TOMT, BosMesAHA MaH GesmMespHa cxBiga ').
Mennexs °) naers e Membe HCRyCTBEHHOE OGBACHEHie BO3-
ME3THOCTH 3a.JOra, IPHSHABAA SEBHBAICHTOMS ero usGbmamie
yoaaTH CYyAeOHHXTD H3JePEEED H MOAyYeHid HCWOJHATEsb-
HHXP &KTOBH, & TaKEe YBBpeHHOCTs BB TOMB, 9TO Epe-
AuTs He OyZers moxopsaHb. CTPAHAO CINMATH HOZOGHYIO
apryMenTamnito us® ycrs lopucra. OEB, oueBHEHO, cMBmAals
YAOGCTEO ¢b IPABOMT HA DEBHBAIEHTS B IOPHIHYECEOM
cuucal. IIpe rakoms B3rasgb m Aapemie orameTca BO3-
Me3ZHKEMT 3ETOMB— JADHTEIs NOEyHmaeTs ce6B pbumyio Gia-
FOJADHOCT OJADEHHAr0, H30ABISETCA OTH HEOGXOAHMOCTH
yupaBiaTh uMbEieMB, NEepeAAHHHMD BB JaPh, B T. IL

6) YcTaHOBIeHie IOXEHHEOMD CEDTHTYTa BB CBO-
eMs avymecTBB. OcraEaBimBaThed Ha B3TOMT caxyua’h ensa
I Heo0X0ZHEMO; CEAXEMT IHMb, ITO CEPBHTYTSH, 06peMensd
uwbHEie, YMEHBIIAETS €10 CTOMMOCTh, BB BHAY Yero HACTY-
naeTh YyMeHbIIeHie WMYMeECTBA JOAKHAER, KAEs OGBEETa
BSHCEaHiA; PABEOMBDHO CB BTHMT yBeIHYHBRETCA HMYIECTBO
TpeTharo J1mna npio6pbremieMt mpasa Ha cepBETYTH. Bo-
Opocs O TOMB, YCTAHOBICHB-AH CEDBETYTH BOSME3AHO HIH
Gesmesyao wmBers J1d BHyTpeHHel#f CTODOHH aRTa o6mee
sHaueHie.

B. lIperpamenie Bemunxs npass. 8) OfHOCTOPOR-
Hie OTEA3H JOIEHHES OTH CBOEro HMymecTBa. I'1as-
mbimie B3T BTHXT CAyUaePb MH y&e pascMarpbam sume °) BB

') Cosack m. o. crp. 136.
?) Menzel B. c. cTp. 126, op. 9.
3) Crp. T7—178, 93—99, 108—109.
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cBA3H CH APYIHEMHE IOJOEEHIAMH, 4 HMEHHO: OTpeueHie OTH
HacrbacTBa W Aapa, mOTepAd mpaBa L0 AABHOCTH ¥ EEPEIHE-
nid, 6) OTuy®jeHie IyTeMTS ABYCTOPOHHATO AET4, T.-€.
EyNIA-NPOJAEHE, KOHEYHO, MOEETH OHTh YHHITOEEHO IO-
CPEACTBOMD ONPOBEDEEHIA KEpPeJHATOPOMB AOLOBOPA; TYTB,
EAED MH yZEe CEA3ald BHme '), HAIMIHOCT LOJHATO DEBH-
BaJEHTA H mTOXAyYeHie €ro JXOAEHAEOMS, — €CAH TOABEO
9KBHBAJEHTD HTOTH He HAXOZATCA eme BB PYEAXT JOLE-
HHER,—He JIHMATH EPEAUTOpa UDPaBd ONPOBEPIaTh AKTE.
II. YeramoBaemie ¥ mperpamenie 0643aTeIbCTBEH-
HHXB IODPaBB. .
A. YcramoBaenie 0643aTedpCTBEeHHNX'S OPABH BB
noap3y Tpersaro xmna. Hamvame scrpbuawmiiica, coga
oTHOCAmificd, cIyyali — coBepmeHie apeHAHNXEH AOrOBOPOBBH
0o unMbrio, SAKI0YAEMHXT OGHEHOBEHHO HA IPOXOAEHTENH-
HOe BpeMd W BEOHemb oOesmbmEalomuxb mmbmie. Bt Buzy
8T0r0, IO cupaBeazEsoMy sambuamiio Kosaga '), upa ompo-
BepEeHIE mOJOGHHXT AETOBE, CyAelickoMy yObmaeHiio Fox-
®eHp ONTb JAHD WHPOEif# mIPOCTOPB, 0COGEHHO OTHOCH-
TEIHO CYOBERTHBHHXH YycaoBilt omposepmenia. Ilpm ma-
IEYHOCTH STHXT YCIOBilf, AOrOBOPS MOJJEHEHTH YHHITOBEHIIO,
XOTA-ON JAHHEHMB 38EOHOJATEALCTBOMS IONEHHEY, A0 H3BBCT-
HATO CDOEA, BO BpeMd HpoIecca B3HCEAHIA, COBEPMATH HO-
ROGHHE Z0rOBOPH ¥ GELIO IPEIOCTABIEHO; °) IO HACTYILICHIH &e
CPOEa HOXOGHHH ZOrOBOPH MOAJEEHTH, CAMO COG0I0, YHHYTO-
HEeHilo, X0T4-01 He Orxo HE animus fraudandi, Bu conscientia

1) Crp. 74—T7.
%) Cosack m. c. crp. 117—118.
%) Hamp. y Bach cr. 1099 m 1100 yer. Ip. CyA.
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fraudis; x0 cpoka-&e AKTH MOZETH OHThH OIPOBEPraeMT AHIND
OpE HAJAYHOCTH STHXD YCJIOBii.

E® cayuadMs yCTaHOBIEHIA OGASATEALHHXD OPaBh BB
IOAB3Y TPETHAr0 IANA MH OTHOCHMB H meccilo mpass. Kpe-
AATOPB, OYEBHJHO, MOKEETH ONPOBEPTATH RKTDH MECCIH XOAE-
HHEOMB CBOHX’ NIaBH APYTOMY JENY '), IpEIeMs, EOHEYHO,
yCIOBiA BTOr0 ONpOBepEeHIA pASIAYHH, CMOTPA HOTOMY,
OsT0-IH TDABO YVCTYMICHO BOSME3NHO HIE Ge3Me3nHo °).
OcoOuilt cayuat meccim 6yxers pascMorpBED HEZEE.

B. Ilperpamenie 0643aTeIbCTBEHEHXB NLPA&B®.
OHO B03MOZHO WIH HA CTOPOHE EpegdTOpa, HAH HA CTODOHB
moaxaaea. a) llpespamenie Ha cTopoHb EpeguTOpA.
K+ agTaMb, ROHMH DpeEpamaercda 0643aTeibCTBEHHOE MPABO
EpeJHTOpa AAHHATO JONEHHEA OTHOCATCA:

a) Yoaara xoxra. 3xBch HaJO0 PasIAIATE VIIATY OATA
AOIEHAEOMD OFHOMY USH CBOHXT EpPEJUTOPOBH X0 CPOEA H
uno cpokb. Uro racaerca mepsaro cIyuad, TO OJHH YICHHE
AONYCEAIOTH, Apyrie HEJONYCEAOTH OIpOBepEEHie YIIATH
IO CPOE&. DOIBIMHCTBO yYeHHXD, HPOBOALMHUXD OTPHNA-
TeisHOe MEBHi, CTOATH HA MOYBE PEMCEAro mpasa °), He
CTABHBIAI0 BTG YEOPH GEETEISHOMY EDEXHTODY 3a60Ty €ro o
I0JyYeHiH yI0BIETBOPEHid X0T4-GH BB ymep6s IPYrAME Epe-
AUTOPAMB; BCH OHE mOBTOPAITH XOBOAD HPHBOAAMHI Banm-
TepOBLIME *): EPEIHTOP: HOJyYAMMil yIOBIETBODEHie, XOTA

1) Kaserer H. ¢. ctp. 65. Korn B. ¢. crp. 49.

?) Kranichfeld n. c. ctp. 29.

3) Cosack m.c. cTp. 114. 9ro ,sibi vigilavit® Yapniana—L. 6.97 D
quae in fraud. cred. 42. 8. Ipumbuenie adopusma Cueoxw jus civile
vigilantibus scriptum est L. 24. D h. t.

4 Yangerow Pandecten B. 3. S. 697.




—119 —

H X0 CPOEZ, JHIMb OCYImeCTBAfZeTs cBoe mpaso—nihil dolo
creditor facit qui suum recipit *). Iporass sroro Orro *)
copaBejInBO BO3PAEAETS, YT0, BO 1-X'5, OCYymecTBIEHIE CBOErO
IpaBa OpPHE YCIOBiAXH, TPeOYEMHXD AId ONPOBep&EHIA AKTa
1. e. npu animus fraudandi u conscientia frundis ects nuaro
HHOe Eak® petitio principii m, Bo-2-XB, TOTH APryMeHTS,
aro nihil dolo creditor facit gni saum recipit, moxEO mpH-
BECTH W IPOTHB JIOGAro aETa, COBEPIIEHHAr0 JOAEHHEOMD
Bb ymep0s EpesuTOpY;  HA OTYYHEACHie HMYmECTBA AOX-
EHAED AMBeTt ImpaBo; TAREMD HNYTeMs MOEHO AodTH X0
10JHATO OTPHNAHIA 33 EPEJHTOPOMD UPABA OIPOBEPraTh Ea-
Eie-On TO HA OHJIO aETH Joi&HEER. TYTH Bompoch BOBCE
He BH TOMB Suum HIE He suum recipit creditor, a BB
TOMB, 9TO H3B HMYyUIECTRa JOIEHHEA BHINIA . Bemb, OpA
HAJHYHOCTH YCAOBi#f ONmpOBep#eHid, H Iepemuia Bb 00Xa-
Aamie apyraro aana. Cv Tourm 3pbHiA 9TEXD YYEHHXD
OpE  AOCTABICHIH yHIATH He TOIbE0 HETH yMeHbmeRmia
AMymecTBa AOMEHAEA, HO M HETH ymep6a A1d EpégHTO-
poss (065 sromt HaEe). Ho oHE jomycEaors u3p 06maro
NpaBHAA JHMb OZHO HCEJIOYeHie OTHOCHTEIPHO TARD HAS.
interusurium: BB mpexbIAXD MOIYICHHNXT IPONEHTOBS Epe-
AWTODPT MOYHTAETCA 0GOraTHBITAMCA BB ymEPOs APYTHMT Epe-
AHTOPAMB, HMYIECTBO ero HenpaBoMBpHO yBe1#uAAOCH, XONE-
HEKD #e He OCTABHID 3& COOOH TOTO, 4TO €My HIPHIATAIOCH.
He Bam®, ROHeuHO, a6 GHTs moCcIBZOBATEILHEIMH, OTPH-
OATh NIpaBO EDEAHTOPOBS HA BO3BpameHim 9roro interusu-

1) Jaeckel B.c. crp. 52—59. Reinhard n. c. crp. 118—122. Korn
H, ¢. cTp. 145 Mankiewitz u. c. cTp. 49—50.
*) Otto m. c. crp. 66, 73.



— 120 —

rium’a BF 94CI0 O0BERTOBH BSHCEAHiA;, saMbraMT amm,
9TO BB 9TOMB CIyYad UM yMeHbmeHie HMYNIECTBA NOJEHHES
# ymep0s ZId KPEJHTOPOBB, HPEACTABIANTCA JHMIb HATAAA-
Bbe, B5 Goxbe ocasaTessHOM Qopub. Bamreposr m ero mo-
caBropaTeld, Bh CBOEMD OTPHIAHIH OHPOBEPEHEMOCTH A0CPOT-
HHXF JIIATH JOXOAATD A0 TO# EPAKHOCTH, YT0 OPHSHAIOTDH,—
Eak’s OH 0YeBnHa HA Ouaa mala fides EpeguTopa moayumsmaro
JILIATY,—OUIpPOBEP&EEHie HeBO3MOZHKMSD; OHH JaEe r0BOPATS,
a0 oTa mila fides ne MuciuMa npu noayuenin yoaars. Tagomy
EpaltHeMy yTBepEAeHil0 mporHBOpBYATH EH3HEHHHE (AKTH:
TARiA JOCPOYHHA YIAATH BCTPBYATCH CHIOMDb E PAXOMS ');
EPeIETOPS, 004Ch 00BABICHIA JOIEHHEA HECOCTOATEIBHEIMD
H moaydenia ombifrm 3a pyOap, TpeOyeTs OTH HEro YmJATH
A0 CPOEA W TOTH COTJIARIIAETCA; TyTh M CTHAMYIH JOCTA-
Touno cuxpHEY u mala fides oueBmama. Urto kacaerca mpei-
craBATexe# IMOXOBUTEApHOH TEOpiM, TO OBR HMEHHO HCXO-
JATH H3H TOr0 IOI0OBeHid, YTO KOCPOYHAA YIIATA YOHI-
TOYHA A4 OCTAIBHHXH EPEJHTOPOBE, 3 HOTOMY OpPH HAIHY-
HOCTH CYOBEKTHBHRXD YCIOBilf OmpoBepeHid, MOEETH OHTH
ompoBeprayTa. IlpeacraBaresamn sroti Teopiu asagiorca IIIé-
memans ') Orro °) u Taprmams *). Bek omm cxogarca B
OJHOM> IYHET: Z0ICEAI0TS ONpOBEPA&EHie JOCPOIHOR YIAGTH
BD BHAY YORTOYHOCTH, HO 1IPH OTCYTCTBiH YMEHbINEHid HMY-
mecTsa Ha cTopoEE roamumEa. Ch 9THME mMOCABAHEMS 1010~
#EeHieMD Helb3d COTIACHTHCA; €CIH CTaTh HA Ty TOYRY spbmid,
YT0 EMYECTBO AOIEHNEA BH JAHHOMB CIyYat pascMaTpu-

) Jbid erp. 73.

?) Schénemann m. c. crp. 23—15.
8) Otto B. ¢. cTp. 72—177.

4) Hartmann =m. ¢. cTp. 88,
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BaeTCd EAKD O0TEETH BSHCEAHIA, KAES IpEAMETH IpaBa CyAel-
HAro0 3aJ10T&, TO, EOHEYHO, OJHHS (AETH BHXOJa M35 001aJaHid
JOIEHAEA E3BBCTHON CYMMH JfeHers W HOCTYIAeHie ed He
Bb YACI0 OGBEKTOBH BSHCEAHiA, ABIAETCA YMeHbIIEHIEMSB
HMYmeCTBa, HMEHHO EAE 00heETa BSHCKaHid. ['oBopaTs: Ha-
CTYUHTH CPOED M CYMMa 5Ta HmepelifeTt Kb EPEJHTODY; MH HA
910 orphuaeMb: He mepeilifeTs, €CIH mepefaua ed MPeXNO.I0-
raerca cosepmenHolo mala fide; pegurTops umblomi# mpaso
OIpOBEepHEEHiA YCTAHOBIAETS BB CBOIO HOAB3Y IPABO CYAEGHATO
8a.J0r'a; EPEAUTOPS He crbaaBmil sroro u,moxyvaomilt ymiary
H3T OPEJMETOBS HTOr0 3a10rd UMEHHO YMEHbIIaeTH obmee EO-
JpYecTBO HTHXD IpeiMeToRs. BB Apyrons &e nyHETh HasBaH-
HHe YyYeHHe HBCKOIBEO pacxoparcd. I'apTMAHE JOmyCEAeTH
ompoBepiKenie Xocpouno# yuiaTH GesycIOBHO, Pash mMBioTcA
BB HAIHYHOCTH yCJOBid onpoBepxenia. [lléremans me u O1ro
BB CYIIHOCTH OPHXOJATH K5 TEBME me pesyIbTATAMB, EAKD H
HXD IPOTHBHHEH —BO3MOEHOCTh ONPOBep&EHid OHH OTPAHH-
YHBAIOTH OXHUME interusurium’oMs. ITO EOHEYHO H HEOXH-
A8HHO H He mocrbroBaTelbHO; Pass XONYCEAETCA BOBMOE-
HOCTb OILPOBEpEEHiA NIpH HAXMYHOCTH YCIOBilt ero, 85 ycra-
HOBIeHiH AarsHB#mEX® orpammueni#t yme HagoOHOCTH HETSH.
(O6a =HasBaHHHe Y4YeHHEe MOTHBEDPYOTH OTH OrDaHHYEHid
TBME, 9r0, mo MEBHEilD OTTO, HHTEPECH OCTANBHHXS KpEXH-
TOpoBs He BjJeTd Aarbe interusurium’a, a wo mmbmio M-
HeMana, dolus Ha cropoHd EpepmTopa mMOAYYMBMIATO YIIATY
EacaeTcd JHIb TOTO HMYIIECTBAa, KOTOPOE Iepemao Kb HeMy
He B3Upad H& TO, YT0 OHD MOpaBa Ha Hero He uHMBers.
[lepBoe coobpaikeHie HempaBHILHO y&Ee MOTOMY, 9T0 HHTe-
pech EpEZUTOPA, ONPOBEPraiomar0 AETH TOTH, YTOOH MOXY-



— 122 —

YHTh N0 BO3MOZEHOCTH IIOJHOE YAOBJIETBODEHie, BTOpoe &e
He BAXKETCA CO CBOEI0 IPEANOCHIEO: €CIH HECOTIAMATHCA
¢b BaHrepoOBHM® W Jp., 9TO 3ETH KOHMH EDEZATOPE OCY-
HECTBAATS CBOH HpaBa, He MOTYTH OHTH OOPOBEPraeMH, TO -
AOOYCEATh ONDOBEpHEeHie JHMb Bh TBXB caysadx®, EOLAR
EpPeAdTops NOAYyYaeTh TO, HA 4YTO OHB BOOGmE NpaBa He
umbers — memocabroBaresbHo; BBAL WBT BTOr0 MOEETD
6eTh cyBiaEs BHBOXLG, YTO NMPOTHBHMEH BaHrepoBa Tome
He JOUYCEAKTH OUPOBEDEEHid BB BUAY TOTO, YTO KPEAHTOPD
HOAYYA€TH TO, 9T0 eMy HOPHHAJIEEHTE OO NpPaBy. Takad He-
nocabi0BaATEIEHOCTS BEOHENS HOAPHBAETH HOJIOBATEJABHYIO
cropory coo6pameniit Illéremana.

Lepexoguus EB ymaarh goara EpefdTopy OO HACTY-
IHIeHiH CPOEA. YUYeHHe, OTPHNAIMie BOSMOEHOCTH OLpO-
pBpmenia jocpoyno#t ymraTwH, mocabzoBaTeIbHO OTPHIAIOTH
H OIPOBEDPREMOCTh YOAATH HOCPOYHOH, H3P yUEHHXE-&e BB
OpEENUNS AONYCEAMUEXT ONpOBepEeHie JOCPOYHHXT Y-
aars, [IIéHeMans ') DPAMO OTPHNAETH ONPOBEPEHMOCTH Y-
IaTH NOCPOYHHXD, MCXOAd H3H ONPOBEPraeMaro HMBH BB
apyrows mMberd monomenia Bamreposa. Bamreposs ocHOBEH-
Baercd Ha ToMB, uT0 creditor nihil dolo facit qui suum re-
cipit, a IIléaemans — BHa TOMB, uTO0 qui suo jure utitur
neminem laedit. Iogymaems, EaRaS DasHENA MeXAYy STUMH
ncxoxsumu nmymEETamal.. Ho ecam BB samary omposep:d-
MOCTH JOCPOYHHXH YOI1aTh, KAED MH BHJBIH, IPUBOZHTCA
yEasaHie Ha YOHTOKS, NPUYHHAEMEH EpefaTOPaME, TO Ha
8T0 coo0pameHie Ch 0COGEHHOI CHIOI0 CCHIAITCA BB AOEA-
8aTEJHCTBO OIPOBEPEEMOCTH IOCPOYHHX'H YILIATH; XOTA HE-

) Schénemann. H. ¢, crp. 22,
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EOTOPHE YYeHHEe BTy MECAb 00IeEalTH BB HECEOIBEO HHYIO
dopMy, uMenHO roBOpATH 0 HejoGpoCOBECTHOCTE EpPEAHTOPA
moayuusmaro yuaary'). Cupasesinso sambuaers [aprMans’);
9TO BB TAEOH EOHCTPYENid HETH HAZ06GHOCTH: €C.1H EPeIUTOPS,
IoayYaomiit ynaary, 3HaeTs, 9TO MOAyYad, yIiacrByers BMberd
Ch JOIEHHEOMD BB IPHYMHEHiH ymep6a OCTAIBHEMS Epe-
JHTODAMB, & MH CE&3a.1H-OH—BB H3BATIH E3BBCTHONX CyMMH
H35 YHCAI& 00LEETOBH BSHCEAHIA, TO BTOr0 XOCTATOYHO AIA
OpPH3HAHIA BOSMOEHOCTH OmpoBepZeHid. VI MH craoHZeMca
BB NO0AB3Yy OOPOBEPEHMOCTH HOCPOYHHXH YIIATH, HO, KO-
HEeYHO, DDA TOMB YCIOBiH, YTO CYAB BH EAEJOMB OTXBIb-
HOMD caysal josmeHs OuHTh YO6BEAeHD BEH HAIUYHOCTH
animus fraudandi goammaea wu conscientia fraudis Epe-
xuTopa - TYTH, TAB suum recipit Taxs pbmmareirHo Gbers
BB 1433, MMEHHO HeOOXOAHMA IONHAA AORABAHHOCTH BTHXD
06CTOATeBCTBD °).

6) 3ambra mcmoameHia mpexocraBIeHieM® APY-
raro npexmera (datio in solutum). Ecau ucmoxamenie 06a-
8aTeIBCTBA, AaEe DO CPOEB, & TaE®e yCTaHOBIEHie 3a10ra,
MOryTs ORTh OmpOBEpraeMH EpeldTOpOMB, TO TBMD Goxbe
Haj0 9T0 JOHYCTATh OTHOCHTEIbHO B3aMBHE HCHOJHEHid:
nocrbiEAd OTIMYAETCA OTH IEPBAr0 JHMb IO IpeAMeTy—
BMEcTo Toro uTo0m coBepmHTH AaHHOE XBHCTBie XOAEHHET
COBEPIIAETH Apyroe, OT'h BTOPOrO-&Ee OHO OTAHIAETCA TOABLKO
TEMB, 9TO OpH 8alord EpesuTOpPT MOAYYAETE YAOBAETBODEHiE

1) Harzfeldt =, c. crp. 514—5156.

?) Hartmann =. c. crp. 91.

%) Beisser H. ¢. crp. 5, coBepmenBO G6esfOKAsATEAbHO, CTPOUTL
Ope3yMuLiio, 910 EPEfHTOPD HOXYIaeTh yuiary Gesgoxamaro (indebite).
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mocpeicTBeHHO, mpioOpkras mpaBo mnpoaaEm Bemel, HpH
sambak-me — HemocpeacTBenHO, npio6pbrad NpaBo HA Cy6CTAH-
nilo Bemu'). Ecig BB STHXH CIYIAAXT ZONYCEAETCA OIPO- .
Bep&eHie, TO, Eakh MH CEa3aid, TEM® Goxbe B® caysab
samBau—1EMs Gorbe moToMy, uTO TYTH BechMa pBsEo mpo-
ABigercd JelaHie XONEHHEA JHMHATH ZPYTHXH EPEJATOPOBH
yAoBieTBOPeHid °). BHIEyEasaHHYI0 AHAIOIO, 0XHAEO, A0LY-
cgaioTs He Beh yuenmme; jBoe u3b HEXH, Ilémemant®) u
Iereas *), oTpumas BOSMOBHOCTH ONPOBEPEEHiA MOCPOTHHXD
yoIaTs, XONYCEAOTH ONpOBepEeHie 3aMbHH HCHOIHEHid,
Oepsu#t BHAETE Mem&Ay yniaTol0 ¥ 3aMBHOI MAATEEE TY
pa3HENY, 9T0, NOAyyYad YIIATy, EPeJHTOPS HOAYIaeTd TO,
Ha uro om®p umBers mpaso, mpe 3amBrb-Ee oEB moxy-
9aeTh TO, Ha YT0 OHD IpaBa He UMEETH,—OHB HOIYIAETH
BwBeTo Bemu xensrd. BB BHAY sTOrO, ecim 'Rpe,zl;wrop's HE
MOEETH ONpPOBEpraTh yHAATY, HOTOMY YTO, IOAYYHBE ee, OHB
JAIIb SUUM recipit, T0 OTHOCHTEAbPHO 33MBHE BTOTO CEA3ATH
HeIb3d—OHD HOAYYHAH TO, HA YTO NPaBa He HMBeTs, &
cIbjoBaTeIbHO mOAYuEHiE MOEETH GHTH OIpPOBeprayTo. legess
samMbuaers, 9r0 0 EpesuToph, moayIHBmEMT B3AMEHD yHIATH
Apyro#t mpeiMeTs, Hexp3d CEAsaTh, 4T0 OHD Sibi vigilavit—
OHF TyTH Y&e IOMOraerb JOIEHHEY uSBATH H3BbCTHWA
Bemd H3% 9ucA2 O0BeETOBS B3HCEaHiA. KoHeyno, Hach He

1) Laspafyres. Ueber Anfechtung von Zahlungen etc. 81 Arch. f.
d. civ. Praxis B. 21, S. 71. Ory ®e aBAIOTiO CH BANOTOMB AONYCEAWTD
Otto m. c. crp. 78. Cosack u. c. crp. 115, & ¢b HOCPOYHOR ymaaTOR
Reinhard ma crp: 127.

%) Hartmann =. c. cTp. 93.

%) Schénemann H. c. cTp. 25—28.

4) Jaeckel. B. c., cTp. 60—61.
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MOZEETs HEe DAJOBATH, YTO TAKie COJHIHHE YYeHHE AKED
IITénemans u Iereap BHCEA3HBAOTCA BB MOIB3Yy ONPOBEP-
-BEMOCTH 3aMBHH HMCIOIHEHid, HO MH JOXEHH COSHATHCA,
YTO APryMeHTALiel0 CBOEI OHA OKASANH IOJOEHTEABHOM
Teopim AaEHAro Bompoca MexBbEp0 yeayry. Mu xpymaems,
9r0, EaE® npu ymiath, Takb m mpm datio in solutum,
moaydalomi# moxrysaers TO, Ha YTO OHH HMEBETH UpPaBO—
OpE yurarh 910 BcAEOMy oueBmiHO, mpu datio in solutum
BT0 ABCTBYETH H3b COTIAMERHiA CTOPOHB,—camaro no cedbs
smoaEt npaBomBpraro,—Bs cHIy Eoero res succedit in locum
pretii; BB cmAy 5TOro corrameHis DTPOUCXOIATH, H He-
MeJIEHHO Dealusyercd, HOBAI[A '), mO KOTOpO# EperaTops
HONy3aeTh NpaBo0 Ba 3aMBEAomy0 ymiary Bems. TouHO
rap®e ® vigilantia mybers mBcero w BB TOME, W Apyroms
cayuah —T0 OTHOmeHi0 K5 EPeIETOPY: B HpH MOAYYeHiH
JIIATH, H IOpA NOIyYeHid Bemu, MOKHO CEA3aTh, UTO OHB
He 3BBaIT W 0ZMAAKEOBO ONpPABAAIH BHIEYNOMAHYTHH ado-
pusus Cmesoan. Ho urome m3® Bcero sroro cabryers?
Aubas-am EpefuTops UpaBO HA IOAyYeHie, GOAPCTBOBAID
ont mam 3BBaIB—>TO Jaa phmenia Bompoca o mpash ompo-
BepEeRia sHavenia mMBTs me Momers. Byjers-im mpegme-
TOMB IIOJyYeHid AOIra -Belp HMIAW yUJATA—BTA COBEPIIEHHO
Gespasamyno. W Tllememama, ® Ieeid MoEHO YHOpPEEHYTH
BB HemoCxrBJ0BATEIbHOCTE —HME CIBIOBAJNO OTPHIATH OIPO-
Bepm&nMocTs datio in solutum; npmsHABE ee, OHE TOJALEO
eme pash JAOKasatd HENPABHALHOCTD B3TISJ4 HXH H& ONPO-
Bep&eHie DOCPOYHHXS YIIATS.

Hakomens, datio in solutum MomeTs BHpASHTECA BB

1) Hartzfeld . c. sTp. 509.
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Baxb meccid JONEHAEOMD HPABA IO 00ASATEIBCTBY CBOEMY
BpexuTopy, B3aMbE®s mcmoameria. HBrs mmEakmxs ocHO-
Bamilt He npEMBHATE EB BTOMY CIyyal cooGpamenil, m3xo-
®eHANXS mo 1oBogy datio in solutum; BcB ocoGemHOCTH
ero cBojdTcA Kb TOMY, YTO IpeiMeTOMB, 3aMbBHAIOMUME
HCHOJHEHie, ABAAETCA He BEIIb, 4 06ASATEILCTBEHHOE IPABO 1)

B) OTEas® JAOXBHHEE OTH OGA3ATEAHCTBEHATO
IpaBa BB DOAB3Y CBOEro 10AZEHKA. Mu Bume *) ya&e ro-
Bopuxu 00s TOME CIYYal ¥ yEasald B EAROMB CMHCYE TYyTB
NMOHAMAETCA yBeAUYeHie M yMeHbIIeHie HMYIIECTBA.

r) 3auers. Egpa 1u Hago OCTAHABAHBATECH H& TOMS,
9TO 3a4eTh TPeGOBAHIA JTONEHHER EB TpeTheMy JANY CB
Tpe6oBaHieMT cero mMOCIBIHATO MOAJNEEHTD OIPOBEPEEHiK.
3davers CypporaTs HCHOJHEHid; AETH IO CHIE KO0ero coeep-
maercd 3aYeTs HANPABICHD HA YHHUTOXeHie IPaBa EpeXH-
TOPa 0O OTHOMEHIO KB I0JEHUEY —IIPaBa, KOTOPOe MOra0-OH
ONTh OOBEETOMB BBHCEAHIA JId APYIAXH EpPejuTOPOBD, 0=
6upmuxcd pbmenid, 0613Ja0mMAro HCOOJHATEJABHOK CHIOK.
Ha sroms cayual yuemme jame He CYHTADTB HYEHEMT
OCTAHABIHBATECA °) .

6) Mpexpamenia 0643aTeIbCTBEHHAT0 NPAB4 HA
cTopoH’ joxE&HEUEA. IT0 AMBers MBCTO TOrAA, ROTAA TpETHE
1m0 (XOAEHWED) HCHOJHHETH CBOE O0GASATEIHCTBO Iepersb
A0AEHAEOMS. Il0Ofre&uTH-I1M AKTH mOAYYeHid JOIEHUEOMB
YOIATH OTBH CBOET0 JOAKHHEA ONDOBEPEEHII0 CO CTOPOHH
ero Epexuroposs? Ha 9TOTH BOmpPOCH yueHHe AAITEH CTPAH-

!) Hartmann. H. c. crp. 94.
% Crp. 76—177.
%) Ibid. crp. 97. Menzel. g. c. cTp. 189.
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An#, sepbmureasanit orebrE. Tart, Kosaks ') BrCTaBuss
o6mee HpaBHA0, YTO AETH HE MOEETH OHTH OOPOBEPrHYTH BB
T5XB CTy9adX’B, EOT3 OTH TPETHATO IO HeXb3d TPeGOBATSH,
yToGH OHO YEJOHHJIOCH OTH Y9YaCTid BB COBEPIEHIH AKTa,
npuMBHAETS 9TO IPaBHIO EB JAHHOMY CIyYal0; TaED 9TO
yoiaTa ONOJNYIeHHAd JOIEHHEOME HEONPOBEPEAMA, IOTOMY
yT0 ZOJEHHED €ro, YIIATHBIIHK eMy Zoars, He 0643aHE GHAD
YEIOHATHCA OTH YILIATH, a, HAIPOTHBH, 06833HD GHID YIIa-
taTe. Memay Tius, Hosaks, Bb ROHNE EOHIOBS A0OYCEAETH
OTpOBEpXKeHie YIIATH, Bh TOMB CIy4ah, KOraa MeE1y JOXE-
HAKOMB H €ro JOIEHUEOMTD COCTOAI0CH HA BTOTH CYETH
oco6oe corramenie. Ty-me martkocTh 3amBuaeMb Yy Apy-
raxs mBcxbrosareseit. Hopms °) gomyckaers, 9ro BB pas-
cuatpuBaeMoMt akrh Moryre wmbrs BMBerbh BB ycaosia
ero ompoBepEEMOCTH, HO TEMT He Membe ompoBepmenie He
BO3MOEHO MO0 cxbpylomuMs coobpameniams. Ilo o6memy
IpaBUIy, KOMY OTEA33HO BaEOHOMB BB E3BECTHOMSB cpeacTBh
331IUTH, TOT> HE MOAETH oTBEUATH 84 HemoJp30BaHie HTHMB
CpeAcTBOMB; NpAMBHAA 5TO MPaBUI0 KB PASCMATPHBAEMOMY
CIyYai0, MOZKHO CEa33Th, YTO JOIEHUED IAHHATO JOAKHHEA
He MOEeTh YEIOHATHCA OTH ILIATEEA, CCHIAACH HA TO, 4TO
nepsuit uMBers KpeauTOpOBB, BH ymep6s EOEMTD OHIa OH
ynaara, ecan OH 0HA GhLia mpousBejeHa; eciu XBIaTe R0AE-
HUE&, YOJATABIIAr0 XOAr'h, OTBBTCTBEHHHMT 3a 9TO, TO HAAO
eMy JATb BOSMOAHOCTh YEJOHATHCA OTH YIIATH, CCHJIAACH
Ha TO, YTO YIIATA HTA BPEIUTD EpPEIATODAMD €ro Epead-
TOp&; TAKOE BO3pameHie, ofHAKO, CIBAATH OED HE MOXEETS,
#60 BTO BOSpaEemie ex jure tertii m mpaTOMT He Morymee

1) Cosack. m. c. cTp. 117,
%) Korn: H. ¢. crp, 151—152.
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ONTh XORASAHHEME Ge3T HPHBIEYERid EPEIATOPOBE EB IpPO-
meccy, OpHBIEYb Ee HX'B TPeThe JIAN0 (10ABHHET AONKHHEA)
He Momers. IloBmgmMomy cooGpamenia KRosaka u Kopma
COXMJHH, HO HDH OiuEalimeMT pa3CMOTpEHIE OHH ORA3H-~
BRIOTCA HECOCTOATeIbHHMHA. BT 0CHOBaHIm HX'H cOOGpamenilt
JeEHUTH OJHA W TAHe MEHCIb O EONIH3IH IBYXT .06asaHHOCTEH
Bb JAAOB JFOAXHHEA APYraro JIONEHHEA: 0GASAHHOCTH NpO-
H3BECTH YIJATY M O0ASRHHOCTA HE YYACTBOBATH BB IpHIA-
HeHiE ymep6a KpeAUTOPY CBOEr0 EPEIRTOpa; 06a HaSBAHHHE
yueHse paspBHIZIOTH 9Ty EOIAH3II0 BB MOJAB3Yy OGA3AHHOCTH
nmpomssecte ymaary. Ilosemy e Eoxrusia pasphmaerca Bs
TagoMs cMucibk? Toxsko Hopes jaers orsbrs Ha 310 H
orebrs HeygopiersopurexsHni. Ham® Eamercd, RAED cmpa-
BexamBo sambuaers u Fapndeasys '), aro Bospamenie, 0 KoTo-
poMs TyTh BAeTs pEup He ecTs exceptio ex jure tertii; goam-
HAES, YRIOUAONiicd OTs YIIATH, BOSPARAETH, OCHOBHBAACH
Ha CBOeM's NIpaBb YRIOHUTBCA OTH Y9aCTiA BB IPUYHHEHIW
ymep6a EpPeFHTODAMT CBOEr0 EDPeXdTOPa, & AIA TOTO 9YTOGH
000CHOBATH CBOE BO3paXeHie eMy XOCTATOTHO COCIATHCA HA
HEJOCTATOYHOCTh HMYIIECTBA €r0 EpPEJHTOPR; BB BHEAX'D
rpo3Amelf eMy OUACHOCTH YILIATHTH JOAM'H JXBAEIH, OHB
uyMBers mOaHOE OCHOBaHie YEAa3aTh CYAy HA TO, 9TO HCTEIH
He HaJIe®Amiff, YT0 HCE® MOZeTs OHTh IperbABIeHE
AdITp JANEMB, EH EOTOpOMY BB mponecch BsmCEamim me-
pelizers mpaBo Ha TpeGopamie ero Epeamropa. HamBpemnoe
HeNoJAb30BaHie STUMH CPEACTBAMH JaeTh OCHOBAHIE MOXBEPI-
HYTh TAKOTO IOIEHHEA HEBEHTOJAMB BTOPHYHAIO B3HCKAHIA.

lprsaaBas BO3MOEHOCTH OUPOBEDEEHIA EPEXUTOPOMB

) Harzfeld. m. c. 506—507,
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4RTa YIIATH JOXRHHEY JOATA €ro AOAEHPEOMT, MH, EOHETHO,
AOJEHK OTOBOPHTHCH, ITO T3 CYMMa, KOTOpad GHIA MOAYUEHA
EOIEHUEOMS He X0JEHA 6oxbe HAXOXHTHCA BB COCTABE ero mmy-
mecTBa. [ipa 9TOMT yC10Bin MH MOEEMT CEASATH, YTO HMYME-
CTBO JONEHHER YMEHBIIHI0CH, H00 B3BECTHAL YaCTH €ro, HaX0-
JMBIIAACA § TPETHATO Juna (CyMMa AeHers), Goxbe y Hero He Ha-
XOAATCA; IPaBO HA IIOAyYeHie ed OPEEPATHIOCH; YBEAHIAIOCH
H HMYIECTBO TPETHATO JHNA BB IOPHIHYECEOMB CMECIE: BB
ero cocrart HBTT 006432TeI5CTBA, YMEHFMIABIIATO €T0 ARTOBS.

6) Cy6neETaBEAA CTODOHA &ET3. MH y&e HeogHO-
kparHO EMBam cryua#t ymommEaTh 06 apimus fraudandi, o

RaMBpeniz NOIEHAEA NPHIMHATE-YHEPOD. CBOHME

Ep&ZETOPaMT; 5T0-T0 HamEpemie cocraBideTs Cy6LeETHB-
HyI0 CTODOHy AET& COBEDIICHHATO XOIEHHEOMB. Jig Toro,
YTOGH aKTh 9TOTH MOAIEEAIH OUPOBEDEEHI, IO O00meMy
IpaBANy, He0GX0fEMO, UYTOGH OHG OHIH COBEPIIEHD HPH
HAIAYHOCTE HA cTOpoBE JoxRHWEA HamBpeHis NpHIMHHATEH
ymep6s Epeparopamt. Yro Taroe HambBpemie mpHYEHHATH
ymep6s? Bonpocs 8T0TH Ipesewuaiino cuopers. Beb BucEa-
SAHHHA H& BTOTH CUeTH MABHIA MOEHO CBECTH Kb ABYMB
TeOpiaME: Teopid EelaHiA Bpeia, EOTOPAS OUATH PAcCHAJAETCH
Ha Teopif0 aGCOXIOTHYIO H OTHOCHTEIBHYI0, H TeOpid CO3HA-
Hid Bpepa. OCTAaHOBEMCA CHAYaJa HAa NePBO# H8D HHEXB.
OcHOBHOE NOJOEEHie TeOpim meramia Bpeia TO, UTO
AOXZHAES, COBEPMAA ARTSH, FOAEeHD HMETH mpAMoe meaamie
DPAYEEETS HMB Bpexrs Epeamropams. HawmbBpemie goazmo
SAEKIIYATECA BB TOMB, UT0 IyTeMb OCYMECTBIEHId Saxy-
MAHHATO MMT &KTA, OHD JUIIETH EPEJHTOPOBD BOSMOEHOCTH

NOXYYHT YAOBIeTBOpeHie. OjHE HSH CTODOHHHEOBS B9TO
9

N
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Teopim croars Ha Buoxmh aGcoxwTHOH moush, TpeGyd, yroH
KelraHie NDPHYHHHTL YHiepOh EPEIATOPAMS, DPOABHIOCH
BB cBoelt Epaitmelt ¢opmB, T.-e. uTO6H DpEYMHEHie BTOro
ymep6a Onao mBapio coBepmenid aRTa X0IEHAEOMB. Tars,
Iereas '), Kpamaxdersts *) ® gp. °) HOHEMAITE HOAH Ha-
wBpenieMs HampaBleHie BOIE Ha OunperBieHHyl0 EOHeu-
Hyl0 nBab; JOIEHHEB, 14 TOro, YTOOH &ETH MOr's OHTDH
OIpOBEPTHYTH, A0AEeHD OnAb ABlicTBOBATH HEe TOILEO BB
CO3N&HIE TOro, 4T0 OHB NIPHYAHAETH yHIEPOGD EPeJUTOPAMD,
HO H CB EelaHieMD IPAYHHATH EMB Ymep6s, ADYrEME CIO-
BaMH: ymep6s EpeIATODAMT EeJaHHAA NBIb JXOJBHWES,
X0Td OHTH MOFeETD M He MCKIOYATEIbHAH; HaMBpemie xoi=-
HHEQ JOIXKHO OHTh HAOpDaBIEHO KB TOMY, UTOOH CB IHO-
MOIBI0 JAHHATO AKTA, IOCPEACTBEHHO M. HEMOCDEJCTBEHHO,
OpPAYAEATH ymep6s Eperutopams. Tagoe moHumMaHie ,HA-
wipenia mpmunBnTe ymep6s“ upesBuyadHO yZOGHO H BB
OPaKTHYECEOMB, B Bb TeopermiecEoMb cuucrb. Hm cymph,
HE YYeHHMB He OPHXOXHTCA BATPYAHATHCA MpH pasphmenin
MACCH BONPOCOBB; BONPOCH BTH paspbmaiorca cB copep-
MEHHOK JEerEOCThI0 B IDPHTOMB BB GosmmHCTBE caysaers
OTPHIATeIbHO; HADD. BOIPOCH O BPEeMEHW COBEpIIEHid AETa
CPABHHTEIFHO CB BpEMEHEME BOSHHEHOBeHiA Tpe6oBaHiA Epe-
RHTOPOBB, BONPOCH 00T OMpOBep&EHiM YIIATH H T. I.; HO
rpa®JIaHCEOMY 000POTY OTH HTOT0 HHCEOAbEO He Jerde. IIpm
TAROMB CTPOrOM® ¥ TECHOMT HOHEMAaHiE ,HaMBpenia“, cay-
9ad, KOTJ4 ARTH MOZETH GHTh IOXBEPTHYTH YHHYTOEERIO

1) Jaeckel B, c. crp. 67 & 68.

?) Kranichfeld =. ¢. ctp. 21.

%) Dernburg B. c. crp. 198. Coja Ee OGHEHOBEHHO HPHIACIAIOTH
u Reinhard’a, no 310 BeBBprO mpH comocraBiegin crp. 105, co crp. 107.
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ORAZEYTCH 0YeHb MaxOuMcIeHHNME ). Korza agTs cosepmens
ROAEHAEOMB BB TO BpeMd, EOrAa Y Hero eme He 6HI0 Epe-
AuTOpPOBS, O HaMBpemiu ero mpEYMHHETH ymep6s BB STOMB
cyucrh He Momers Owrte u phum; EOrza JOXEHHED ymia-
YWBAETH AOJI'S HAXM NOAYIaeTH YIIATY IO CPOEE, AORa-
BATEIECTBO HaMBpemia BH BTOMT cMHCIB o6pamaercd BB
probatio diabolica m T. 1. Ho BesaBmcumMo orm 9TOrO CO-
ofpaEenif, COBEDMEHHO IOPOTHBHO (PAKTHICCKOMY NOIOEe-
Hilo Bemeft, YTOGH JOXEHAKS, COBEPMABMiH AKTH BB ymepls
BPEAATOPY, CTABHAB ce6B mbisio mMeHHO 9TOTH ymep6s. B
xhitcrparensaocTd, rosoputs Ilet *) ouens phago oramerea,
4T0 JOIBHEES MSH OAHOH SIOGH BB EPEIETODY DACIDO-
J8€TH CBOE HMYIIECTBO; OTYYAAAETH OHB €ro Chb TOK WBABO,
9TOGH CaMOMYy BOCIOXB30BATHCA BHIOXO0K0; 8T0 Oimmalimas
ero mbap, HO ZOCTHTHYTh €€ OHB MOEETH JANB NIYTEM
OpHYuHeHid ymep06a EpeXHTOPANS, IMOTOMY-TO OHE implicite
pbmaerca ma mocrbzmee. Menmess ') Zame CMOTpATE Ha
npauAHeRie ymep6a EPeiMTOPAME, ESETD HAa CDEACTBO, IPH
HOMOME KOTOPAr0 AOCTATAKTCA DASIAYHNA ITBIH, BAEH-TO:
co6cTBeHHAS BHIOJS, BHroga Oiumsgux® xiofelf m T. m.
Koprrtneps *) miers eme jaisme: OHS BHAHTH B HPAYH-

) Tazen6axsrs (H, c. crp. 41) cnpaBexiuBo 3awbuaers, 41O
cIyyau, EOrfa MOZXHO 6yaers NOEasarh, 9T0 nbiew cabigm Guzo mpmEun-
HeHie ymep0a EpeAHTOPaMB, OKAXYTCA HHYTOEHHMH.

%) Schey. Zur Geschichte der actio Pauliana etc B» Zeibsch. fur
Rechtsgesch. B. 13. H. 1. S. 133.

3) Menzel B. ¢. crp. 148. Tome Cosack B. c. crp. 77.

¢) Kornitzer. Bedenken zum Begriffe der ,Renachtheiligungs-
absicht* im Anfechtungsgsetze 8% Zeitsch. f. pr. u. 6ffent. Recht. B. 15,
H. 3. 8. 599. CraTsa 914 HANRCAHA CH 6OJLMBEMHA DPETEHBiAME, HO HAYETO
He JOEKa3HBaers n nozEa mporsBophuid. Pesyasrare mscabposamia, 9To

9‘
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Hemin ymep6a EpexmTopy Jiumb pedaexTurHOE rbficTBie
(Reflexwirkung Iepuara) aETa COBEpIEHHATO XOXEHAEOM.
Tagks wiE WHEAYE, HO HECOMHBHHO, 4YTO AOIEHHED, HpH-
YREAMif AETOMD ymep6h EDeAHTOpPaMB, KOHEYHO, HMEETH
BB BHAY He 5TO 06CTOSTEABCTBO, & CBOI0 COGCTBEHHYIO BHI-
rofy; 9ToTh ymep6® amms Hems6bmmoe mocabicreie arTa;
LOAEHUES He MOBeTh H3GBEATH mopora, EOTOpNE Heol-
XOAEMO Hepe#iTH J1d TOro, YroGH MOIYYHTH HSBBCTHYIO BH-
rozy; O4eHh MOEeTHh OHTb, YT0 MHOIJR AKTH COBEpMAaeTCA
BB ymep6s EDeXETOPY H35 OZHOR 3100H, HO BTH CIyYaH
ACEAIOYHTEIbHNE H eci® GH oHEm mMbas MBcro darTHueckm,
TO BCe-TAEH IODHAWYECEH, B BHAYy TOr0, 9T0 COOCTBEHHAHA
BHIOJa HXD BCeria CONPOBOEAAETH, BHTOJa 9Ta H MOEETH
ONTh BO3BEIEH& BB ROHEUHYI0 IBap aETA.

Haromems, GesycIOBHO HempABAIGHO TO TOJOKeHIe
pascwarpuBaeMoit Teopiu, 6yAro ON Aid mpEsHamida HamBpe-
Hif OPEYHHATH YmepO0s He JOCTATOYHO OXHATO COSHAHIA TOTO,
9T0 ymep6s NpHYABAeTCA IAHHHNMB AKTAMD — HO Kb DTOMY
MH ceftuach BepHeMcd. [pyrie mpeacraBETe I Teopim me-
JaHid OpHYMHATE ymep6s, He BHAA HEOOXOZMMOCTH, YTOOH
8T0 00cToATeAscTBO OniI0 IBabo AbiicTBid AOJIBHEHER, Tpe-
Oyoors, uro6u mmbio mbcro #BHO BHpaEEHHOE ZEIaHie
npruuBaTs ymep6s. Ilo nx® Mmbmilo HegocraToyHO OHOrO
CO3HAHIA CO CTODOHN AOJEHWEA, 9TO OHD CBOHME ABiicr-
BieN> IPHYHHAETD BPEAH EPEIATOPAMSH, — HEOGXOAUMO ABHOE
Bupazenie Boid. Taks, MeRneis ') NPHBOJATE HPOTHBH

AOXZHHKD COBEpIIAETh AETh Pafd TOro, YTo6H YCTPAHHTH YYBCTBO He-
YAOBOALCTBiAl HCOHTHBAEMOE HMD H8H-32 TOIO, UTO OHD HE HPHIHNAETEH
yiep6a CBOEME EpEeJUTCDPaMB—TOBOPHTH CAMG 33 ce6d.

) Menzel H. c. crp. 146—147.
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moEuMarid HamBpemia BB cMucaB cosHamHiZ TpE coolpa-
®eHiA: TePMHHOJOTHYECEOE, HCTOPHYECEOE M NpPAKTHYE-
cgoe: 1) EaE® BB DABrOBODHOME, TAED M B HAYIHOMD
a3uEB caoBo ,HamBpemie“ cojep®ETH BB ce6B MoMeHnT®
crpeMieHia EB ueMy auGo (Bestrebtsein), 2) mcroummem
pUMCEAro mpaBa HECOMEBHHO YEAaSHBAIOTH H& TO, YT0 AXd
actio Pauliana Ttpe6Gosasacs fraus BD cMHCIB HeraHHATO
IpHYAHeHid ymep6a ¥ 3) BOIPOCH O AOEASHBAHIE COSHAHIA
IpEYMEdEeMaro ymep6a BHBHBAETH DPAXD HefoyMbBHil; mecoM-
BBEHO, uro BB OGoIsmHECTBB CcaIyIaeBh COSHAHIE BpeAa
JaeTs OCHOBaHie 3aEJIOYHTH O HAIMYHOCTH KEIAHIA BPEJHTS;
HO MOTYTH OHTh CIyJad, EOTja BTO 3aEXI0YeHie He OUpPaB-
Jaercd; eciu mnocabgcrsia gbiicrBid goXEHMEA OHIM He
Hem3GB&AHKE, a BEDOATHH, TO MOEETH OEA3aThHCA, ITO OHB
IBitcTBOBAID BB Haje®AB, 9T0 9TH HOCIBACTBIA HE HACTYIATS.
MozBo-17 3ampeTdTh CCEHLIATECA M JXOKA3HBATH UMEHHO BTY
mageway? JoamEuEs BEIp Mors AbiicTBOBATH AETEOMHCIEHHO,
B0 oD He umbis BamBpemia npwymEETE Bpexs; TEMB
6oxbe omacmo BEEBTE HaMfpeHie BB COSHAHIM BOSMOEHHXD
mocabrcreiit xbiicTBia; ecau-6H TYTH AOKA3HBAaHIIO IOAIe-
®AJO0 CO3HAHie, TO BcA crBIEA, CBASAHHAS CB DPHCEOMS,
H COBEpIIeHHAS JXOJEHHEOMB, BB TeUeHie CPOEa AABHOCTH,
HaX0pmAach GOH IOAH JaMOEXOBHMB MeuoMb. I[IpoBkpmMs
Ha CEOJIBEO 9TH coo0paxenia Menneaa ocHosareasHH. Ipemse
BCEro, CCHJIEA Ha DAsTOBOPHYI H HayyHylo phus exsa am
OCHOBATEIbHA; HayYHad pBUL eme He BHPAGOTAZA TOYHATO
BEHPAXeHid — YTO BHAHO Y&e H3L TOr0, YT0 CHODATH O
3HaYeHiH cI0Ba ,HaMBpemie“; 4To e EacaeTca pasroBop-
HOit pBuu, TO 9TO OYeHh MATEil APryMeHTS; pasroBOpHAA

I
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phus mHOrZa BHPAGATHBAETH TAEOE BHpAXEEHie, KOTOpOe He
OXBATHBAETH SHAYATEIbHON JOJH TOTO ABAEHiA, KOTOpPOE HMD
supamaercd. Ecin yme cchiateca Ha pasroBopHylo phus,
10 Mennemo Haj0 GHI0 DPEMEHYTH Eb CTOPOHHHEAMD TOTO
wEbHig, 0 EoTOopoMy HamBpeHie mOHEMAETCS KART CTpEM-
Iemie EB ompeybrenHoff mBam, mo EOTOpOMY ARTH OmpPOBEp-
&OMB JEMb BH TOMB CayIab, Korja JOAEHHED NOCTABHIT
ce6b nbasio mpmumEATE Bpers EpeaATopaMt. B pasro-
BopHO#t pbum mamBpemmoe gbiicTsie, ecTh He TOABEO ZHe-
JaHHOE, HO M HANDPABIEEHOe EB omperbieHHoff mbam; Ha-
MBpenHOe mnpHuEHeHie Bpega o6HEMaeTs coGoio ABicrsia,
mvbiomia mBisio mpmumeenie Bpeja: mambpeBaThcd SHAYHTH
AbiicrBoBats ¢ onmpexbienmoo mhasio. A Memjy TEMB
Menneis OpPOTHES TAROrO BSTAAA&. J3aTBMB, CCHIEA Ha
PEMCEOEe NpPABO MAJX0 JOEa3aTelbHa. KAk NOHEMANE DHM-
¢kie lopEcTH caoBo fraus? Ha 8T0TH cueTh yIieHHEe HHEARD
HEe MOTYTH COTNACHTHCH, [ M NOHATHO IOueMy: Hotomy uTO
pUMCEie IODHCTH CaMH He BHpPA6OTAIE TOYHOH TEPMHHO-
goriu. Tlo wmmbmiw IlMea ') fraus osHauaers OGMAHS, IO
Mesnexo *)— mexanie Bpega, mo OTTo *)— HPOCTO BpEXS.
Bcero Bbpabe BB 9TOMT cayual mmbmie ¢umaorora Por-
13 ‘), Aomasamaro, wro o Ilumepoma fraus osmasazo
cosHareabHu#, Hambpemmmi#i Bpexs, a mocid Ilmmepoma,
EpoMB Toro m o6mMaEs. Ho Eag®s G6H TO HEH OHIO0, CCHIES
H& DPHMCEHXH IODHCTOBF HEBOSMOKHA — Y HHXH MOLYTH

1) Schey =. c. crp. 181—132,
*) Menzel n. c. crp. 146.

) Otto m. c. cTp. 92—99.

) Opusegeno y Otto v. ¢. L c.
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gafirn aprymesTH ® Menneas, @ BcE ero npOTHBHUEH,
EaBIN# BD mOATBEpEAEHIe cBOero Bsrigja. Hakomems, uTo
Eacaerca jJocrobpHOCTH CO3HaHIA Bpeja, To Memmeap BB
6oasmHAECTBE cayIaeBh JONYCEAETH 3AEJNIOYCHIH OTH CO3HAHIA
Bpeja Kb HaMBpenilo IPHYAHHTS €ro; 0cTaeTcd, Crbj0BaTEIbHO,
MeHbITUHCTBO; EOTAA JOXKHHUES XEHCTBOBA.IS B COSHAHIA BO3-
MOKHOCTH BPEA], TO MH COrIACHH ¢b MenneneMs, 9T0 3aEII0-
ueHie 570 6yAeTH HENPaBHABHO, IO COOGPAEEHiAMB, KOTOPHA
H3J0RHEMTS HHEE; OTHOCHTEILHO &e CO3HaHiA BBpoaTHArO BpEIa
MH He JONYCEAeMD OMWGOED; LyCTh XOJEHHED XBHCTBOBAIB
B HaJe&LB, 9T0 Bpea EpeRHTOPAMB He 6yieTs, HYCTh OHB
H JOEREETH 9T0—eCIHd HTO BO3MOEHO—EMY BCETAKH HEb3HA
OPOCTHTh €ro JEerKOMHCIie; ecId CYAH pash NPHMElNs Kb
TOMY SaEINYeHil0, 9YT0 OHB CO3HABAXH Cb 60ipmoi0 BEpO-
ATHOCTBIO Bpeib, EOTOpHN npuuMEgercd ero xbiicTBieMT
EpeiaTopy E He CMOTPA Ha 9TO coBepmuxb ABiicTBie, TO
COBEPIIEHHO O0CHOBATEJHHO HPHSHABATH ero ABHCTBOBABIIAMT
¢hb HamBpemieM® npHYHEHTH ymep0s EDPEAMTOPAME.
Ilepexopums &% Teopim cosmamia Bpesa. Teopia ora,
UpUEATAS GOJLIIMHCTBOM® YYEHHXB, HCXOJUTH H3B TOTO,
9TO AETH, CYHTAETCA COBEPIIEHHRMST P HaMBpemieMT npH-
YHHAT Ymep0s, He TOAbEO TOrAR, EOIAA TAKOBA HMEHHO
6maa nbip 10IEEAEA, HO M TOTAA, EOIAA OHB CO3HABAIE,
aro mocabicrBiems ero xbiicrsia 6yzers ymep6h EpeRHTO-
paMb; Eeiadb OHB 9THXH mocabicrsift mam mwbrs—oaTo Oes-
pasiuuno '); Hambpenie HpAYMRATL BpeAs AOIEHO GHTH eMy
OPENACAHO, EOTJ2 OHH MOT'b COSHABATH, 9T0 xbitcTBie ero mo-
BI€YeTD 3a C000if BTOTH BpeAs, IT0 Gaaroxapd sToMy AbiicTaio
) Cosack, H. ¢, cTp. 77—78.
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B3HCEAHie CTAHETH HEBOSMOZHHME; HEOGXOJEMO XML, YTOGH
6uI0 BD HeMT CO3HAHie NPHYMHHON CBASH MEEAY ero xbii-
CTBieMb ® ymepOoMT EpejuTOpa; NIPHIAHHAA CBASH TYTH
dABAdETCA THCTO OGTEKTHBHOI — B CYOLEeETHBHOCTH ed, T.-€.
Bb EeXaHiH c03faTh (AETH EAKH NpmumAy ymep6a, EBTH
Hazo6HocTE ). W xbiicTBHTE1sHO, €CAE JOAXHHET SHAXD HIH,
EaED pPascysuTelsHHY veloBBES, A01EeHD OHAD 3HATH, UTO
6aarogapd ero FBHCTBil0 HACTYNATSH JRHHHA IocaBicTsid, TO
mOCABACTBIA BTH CUATAIOTCA HACTYNMBIEME HamBpenHO ).
Teopia sTa cBoguTe HamBpemmocrs pxhiicTBid EB BOSMOR-
HoMY, BOOaBE panionarsEoMy MmEEMYMY; mocrBacrsia xbit-
CTBid IOXEHUEA HE TOABEO He JOAXHH GHTH ROHEYHOK IOBabi,
EOTOPYI0 OHBs ce6b CTaBHTH, OHH MOryThH W He ONTH Keld-
TeJbHH — JMmb OGN OHB COSHABAXS HXT HACTyIAeHie, mO-
HEMAID TY OPYYHHHYIO CBASH, KOTOpad mMBerca Me®Ay ero
xbitcreieMs m ymepOoMs Epepmropa. Ho cosmamie 310 MO-
®erd UMBTL DASIMYEHA CTeNEHH, CMOTDA OO TPYAHOCTH
HIH JErEOCTH HACTYNJAeHiZ mocrbacrsiff —ymep6s ors XBii-
CTBill Z0IEHHEA MOEETH HACTYUHTh HAH BAES HemsGBmHOe,
HIE EAEF BBpodATHOE, HIE EaE® BOSMOEHOe uocxBacTBie,
Bt oroms mymETB mpercraBHTenH Teopim co3HamiA Bpeaa,
OXHAKO, HBCEOJLEO pAacXojdrcd, JOUYCEAA OLpOBEpIEe-
Hie aBTA EIH BO BCBX'B TpeX® CIyYaSXD, HIH-Ee BH TOMS
HiE BB Apyroms. UTo Eacaercd mepswxb, To K0saEs °),
Orro ) m ap. mozaraoTs, 9T0, JMNO, COSHABHEE XOTA H

1) Hartmann, 8. c., erp. 76—77. Otto, B. c., crp. 101—102.

%) Volderndorf, B.c., crp. 42. Korn, H. ¢, ctp. 82. Hasen-
balg, =. c., 40.

%) Cosack, H. c., cTp. 78.

4 Otto, B. c, crp. 107.
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OXHY BOSMOEHOCTh HACTYILICHid JAHHAr0 mOCrBicTBid, HO
He TOIBKO HHYEr0 He NpeiUPHHABIEE A4 YCTPRHEHid ero,
& HAOPOTHBS, AoBeAmee AbiicTie 10 KoROA, Mo MeHbmel MEDE
SBEHTY&JbHO, Xelalo 3Toro nmocxbicreia. Jpyrie, a umenHo,
I'asen6aisrs '), BOAARIOTH BB OPOTHBONOAOEHYIO EPANAOCTS:
TOJBEO BH TOMB cayuaB, roraa mocabacrsia abitcrsia Hems-
6b®EN, KOARHAED mMOYATAETCA XBHCTBOBABIIEMB HAMEpEHHO.
Haxomens, I'apruass *) u déxsaepunopds °) gepxmarca cpes-
BAT0 MEBHIA KT EOTOPOMY H MH roToBH mpucoefuEnThCA. OHE
NPHSHAOTH HAIHYHOCTH HaMBpeHid BB ToMD cayiab, koria
JOLEHAKD COSHABAIH He TOJbEO Hem3GBEEOCTL ymep6a Aas
EpefuTopa OTH ero ABHicreia, HO @ BBpodrmoCTs ero, HO
phmATeIsHO BHCEASHBAIOTCA NDPOTHBD NpHSHAHIA HamBpeH-
HOCTH BB cayuah ogHO# BOSMOZHOCTH ymep6a. 3arxioue-
mie o mambpemHocTE abHCTBiZ, OCHOBAHHOE HA TOMB, UTO
JOLEHAED JOXEEHD Ouar mpeaBExBTs BB BOSMOEHNA mO-
cabxersia cpoero ab#tcreia—6yers pACKOBAHEEMSE. Maxo
TOr0, 5T0 BHECETH IIATEOCTh BH TPaBARHCEi#l 000poTH; MH
BuIIe InpaBeJH coofpameHia Mennead O JAMOKIOBOMB
Meyh, IpE 9TOME ycaiOBiH, BHCAmEMT Halb CABIEOH BB
TeuyeHie IOJHATO CPOE3 JABATH; COOGpameHie 9T0 6€3yCIOBHO
sbpro. Tpyano ce6s npexcrasuts, rosopars Peasaepriopds,
EaKyo-1860 cxBiRy, EoTopad, mpu usBBCTHHXH o00cTod-
TeIbCTBAX'5, HAND., KOTAA BOBLOPHTCA BOHHA ® T. I. He
Moria ON mpuummATh ymep6a pexaropams. W xhitcrsm-
TEAbHO, TAED MHAPOEO HOHEMATh HAMBPEeHHOCTh HEJb3A —MAI0

!) Hasenbalg, =u. ¢., crp. 90.
?) Hartmann, B. c., cTp. 77.
) Vélderndorf, m. ¢, crp. 42—43,
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I IPHE EAKAXD 06CTOATEALCTBAXS MOKETH HACTYMHATb Ymep6s
JAd EpefUTOpoBB; BCEX® HXD mpesBHABTH M COSHATH AOIE-
HHEB, KOHEYHO, He MOEeTs. Cyjelicrony y6B&Eeniio Bb 9TOMB
cayual AoameEs GHTBD AAHD NOJHHE IPOCTOPS; YCTAHO-
BATH EaRig-1160 0643aTeJsHNA XI4 CYABH IPABHIA, EOHEYHO)
HEBO3MOXHO — OH'h CAMT OI'BHHBAETE CTeleHs HeH3OBEHOCTH
B BBpO4THOCTH HACTYIIEHIA HEBHTOAHHXD AAd KPEAHTOPA
nocrbacTill FaHBEAro aKTa; caMoe Goanmee, YT0 MOZEHO—ITO
mpexocTepeys ero OTh UPHAAHIA CepbeSHAT0 3HAYEHIA OZHUMD
BosMOZEBRMB mocrbacrsiems. [oroMy-To Heapss mpHSHATDH
npasaasEEME ') Mabmie [[lémemana ’), ['asen6assra °) u ap.,
9T0 0fHa (ARTHYECEAS HECOCTOATENLHOCTh JOAEHHER YH&e
A8€TH OCHOBaHie CB MOJHOK JOCTOBEDHOCTHIO S&EJIOUHTD,
9TO AKTH COBEDUICHHH# HMD BB 3T0 BpeMd HaMEpeHHO Ha-
npaBieHs KO Bpeiy EpexaTopams. lexexs *) cmpapefamBo
saMBuaers, YTO OTHOCHTEIFHO AOJEHEES, HAXOAAMAroCA BB
HOXOXeHiH (PAKTHICCEON HECOCTOATENBHOCTH, CyAbA OyAeTD
Iams 6oxbe CEJXOHEHD NPEANOAOEHTH, 9YTO OHT CO3HABAID
SKOHOMUYECEill pesyasTaTs cBoero xbiicteia, wbM® oTHOCH-
TeILHO TAROTO, A3Bia EoTOpAro HAXOAATCA BB NOJHOMD IIO-
paneB; B Earia-6u BB 8TOMB cayiaB crbemalomia cyaeo
OpaBAIA He NPHAYMHBAIACH, OHH MOTYTH OE&3aThCA HEIB-
Xec000pasHEMH.

Uss o6maro mpasmaa 0 Heo6XoaEMOCTA 1BHiCTBETENBHArO
animus fraudandi wcearouenie cocraBigOTh OJHA JHIOL G€s-

1) Otto B. c. erp. 104

?) Schénemann, . ¢, crp. 37.
3, Hasenbalg, B. ¢, crp. 40.
4) Jaeckel, u c., cTp. 72.
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MesjHHE 8ETH '). AETH Ge3MesiHEE MOTYTH HOXICZATH YHE-
TO®EHi0, X0T4 Ok He IO YCTAHOBJAEHO, YTO JONEHAED AMBIB
samBpenie mpHumHHTH ymEep6s EPEeJHTOPAMD; A0IRHAED, I0-
BopaTs lereas *), He MOEeTS MEAPOI0 PYROIO 06OrAMATE TPETH-
HX'B JHOB, CTaBd ce6d THMH BD MoJoEenie, IPH KEOTOPOMT JAH-
IaeTs EPEJATOPOBS YAOBAETBOpeHid; Ha camoms xbab, Ha-
vBperHo mim HeHaMBpeHHO OHE 9TO XEaaers—5TO Gespas-
JHYHO; Pa3h OHB HAXOJUTCA Bh TAKOMD HOIOEEHiH, ITO HE
MOZEETD YAOBIETBODHTH KPEAUTOPOSH, SaKOHOAATeJb BIODABE
IOCTPOATH NPESYMINiio, 9T0 OHE, PASAAPHBT CBOE EMYIECTBO,
maMBpenno mpHBexs ce6d BE cOCTOAHiE HeomiaTHOCTH. DBHTH
MOXETH Ha CaMoMB JBib OHB H We AyMalrs AADHTD BB CO-
SHAHIM Bpeja, NPHYHHAEMATO EpPEAUTOPAMD; OHTh MOKETH
BETs B 06BeKTHBHON npHYAHHON CBA3H MEEAY JapenieMb
H PassopeHieMT HIH HEONIATHOCTHI; UO YHCTO YTHIATAP-
BHMB CO00pameHieMD Bce 9TO NPEAUOJAraeTcd H JOEASHBATH
OpPOTHBHOE y&e He JOAZHO GHTH X08BOZEHO °),—BTO prae-
sumptio juris et de jure *); sakoms no msskcrHHMB C00Gpa-
EeHiAMD NpeJUHCHBAECTS CYAbS HPHSHATH JOBASAHHHMH H
animus fraudandi fosxamka, ¥ npsunEHy0 cBA3b. Co0Gpa-
&EeHid &e S8CTABIAIOMIA TOCTPORTH mpesyMuilo 15, 90 ONKTH
BA3HCHHNH YEASEBaeTh, 9T0 uacro GesMesiEad crbaka co-

') Ecrs w xpyroe Hcexmuenie: aETH, Boo6me coBepeRHEe BT HOAb3Y
PO.ICTBEHHHEOBD XOIEUHEA; HO TO, HPHHATOE rePMAHCEHMD H ascTpiii-
CKHMB 3aEOHAMH, HCKIKYeHie YHCTO CHENiANbHATO XAPAKTEPa.

7) Jaeckel, m. c., cip. 92.

) Volderndorf, m. c., ctp. 137.

¢) 9ro praes. juris et de jure no OoTHOmMERiE KT ONPOBEPEUMOCTH
8ETa, HO—praes. juris OTHOCHTEAbHO OTBBTCTBEHHOCTH TPETHATO IHIA—
00 9TOMD CM. HHZEE.
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Bepmaercd He CIpPOCTa; YacTo HMeHHO EMBers mBero ani-
mus fraudandi; 5 ®e cayuam, EOrja sT0 mpejloEeHie He
ompaBAuBaeTcd Bb coofpamemic nNpEEEMaEeMH OHTh He
JOLEHH,—He JKONYCEATs ONpOBEpPXeHie ARTA HEBOSMOKHO;
roI0CH EpeAHATOpOBS BomieTs!.. 0BM EHMBIOTH H& HMYINECTBO,
EAED HA OGTBEETH BSHCEAHid, Jydmee mpaBo, I5MB ozapeH-
HR: goars Bammbe jJapa; oxapenEult Menbe o6EEeE® 0TO-
6pamieM® Japa, YBMT EpefHTODPT OCTABIEHIEMT €r0 B PYEAX'D
ozapenHaro, I'pionMans ') BecsMa ODUrEHAIGHO OGBACHAETH
5T0 HCEJI0YATEJbHO-BE6IATONPiATHOE MOJOKERie (e3ME3IHEXD
aETOBH; OPUYMAY DTOr0 OHB BHAHTH BD TOMD HOIOEeRid,
EaEOe AETH 9TH 33HAMAaTH BB I'DAMIRIHCEOMB 060poTE;
OHM He NpeiCTABIAIOTH 000K ABIEHIA HOPMAJLHATO H He-
00X0JEMATr0; BHIrOJa H3H HHXT OPOMCTEEAOmMAad He mpioOph-
TeHHAd, & CIYYaHHO BHIABMIAA HA KO0 JIHIR; JyIme pas-
pYWHTs RHOpMAJIbHYI mpa6uas, abMb TepnbrTs Hapymenie
npaBs, NPio6pBTEHHEXT HOPMAIbHOW AbareasHocTsi0. Ho
BHCEASKBAACh BH M0Ib3Yy JErEOH ONpOBEPEAMOCTH GesMesy-
HEXT 3KTOBD, ME HANOMEUMT CABIAHHYI0 BHIIE OrOBOPKY °),
9TO0 AXA NOJb30BAHIA IPABOME OHPOBEPEEHiA Oe3MesIHATO
aET& J0AEEED OHTH II0JOZKEHD BOSMOEHO EDATEill CPOES; ED
CEa3aHHOMY IPHGABEME, 4TO II0 HCTEYEHIH HTOTO CPOEA Epe-
AATOPD He JOAEEeHD OHTH 6e3yCIOBHO IWIIEHE HPaBa OIPO-
BepraTh aETH: OHD MOEETH 9TO cABiaTs, HO yEe HA OCHO-
BaHi® O0mMEXT® NpaBHib, T.-e, KOEasaBh animus fraudandi
XOIEHAESR °).

1) Gritzmann, HE. c., crp, 190.
?) Crp. 3—8, 60—61.
®) Korn, u. c., crp. 91.
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III. YcaoBlda HA CTOPOH® TPETHATO JHI[A.

Ycaosia, Eacaiomigcd TpeThAT0 JIMOA, MOTYTH OHTH
CBeIeHH KB JBYMB: 00TeETHBHOe H CyOmeETEBoe. IlepBoe
3aKJI0YaeTCd BB TOMB, UYTO TPeThe JHI0. HOCPEXCTBOMB
aRTa, COBEDMIEHHAI'0 JOJEHHEOMB, AOIXRHO YBEIHYHTh CBOE
HMYIIECTBO; BTOpPOe-EEe — BH TOMB, YTO JHNO 3TO0 AOI-
®&HO pbiicreoBars mala fide, xoxxmo smaTh 0 HamBpenim
TOJEHAEA HPUYNHATH BPeIs KPeJHTOPAMB: HA ero cTopoEd
moxmHEa OHTH Conscientia fraudis, om0 joxEHO OHTH sciens
urm particeps fraudis. Ha mepsoms w3t sruxs tpeGomamiit
MH OCTAHABIMBATECA He 6yZeMb, TAED RAED O HEMD Y&e
6maa pbup Bume, a ofpatmMca Jumb EO Bropomy. Ors
Tpersaro Jimma Tpebyercd, 9To6H oHO 3HAZ0O 0 HamBpe-
Hi# JONEHHEA, T.-€., YTOOH eMy OHIM BHAEOMH (AaKTH,
JaloIiie OCHOBaHie S3AEJOYHTH, 4YTO JOMEHHESD HaMb-
PeRt OPHIHHATE BPEXs CBOHMT KPELUTOPAMD '), 4T0 OHB
mo Menpme# MBpB cosmaers, uro pbilcTBie mOBIEUETH 33
co6o0 mMenHo 310 mocabacrsie ?). AxrmBHOE xbareasHOCTH
OTH TPeTHAr0 IHNA, KOHEUHO, HEab3A TPeGOBATH °); OHO He
06a3aB0 3a60THTBCA O APYrEXT *), He 0643aHO, PAAE OXpa-
HEHid WHTepecOBh YYHEHXD KDPEIUTOPOBD, NPEANPHHAMATH
yro-1860. Pass oHO, mo jaEHOX 006CTaHOBES, mpHXOAETH
kb y6b&Eaemio, uro A0rEHEED HmbBers HamBpemie npmum-
HATH BpPEAH EpPEIATOPAMB, OHO He JOAEHO BCTYNATH BB
cxbiry; oHO 06a3am0 B3BBCHTH BCH 9TH 0GCTOATEABCTBA CBH

1) Jaeckel H. ¢. crp. 69.
?) Korn H. c¢. crp. 86.

%) Cosack H. c. cTp. 92
4) Zircher B c. erp. 30.
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NOXEHHMD BHAMAHIEMS W OCMOTPHTEJFHOCTBIO; €CIH OHO He
6HI0 JOCTATOYHO BHHMATEILHO H OCMOTDHTEABHO, TO 9TO €ro
He OIDPABAHBAETH, €CIH TOJbEO eMy Ouxm msBBcTHH QarTH,
BB BEAY KOTODHXT OHO A0AEHO GuI0 3HATH O HaMBpeminm
ZOAKHAES '). DTHME NOJOEHTEISHHMH YEASaHIAMEH MOZKHO
6H OHJX0 EH OrPaHAYATHCA, IPEIOCTABABS CYALS BD EAEIOMB
oTabasHOMS cayual pbmmre Bompoch: 3HANO-JE M KOXEHO-
xg OH10 3HATH Tperbe JEno0 o HambBpemim jpoammmea. Ho
yueHHE OTHMT He OTDAHHYHBAIOTCA; OHH XOTZ H YCH-
JEHHO YTBEDPEAAIOTH, 9TO LPABAID AJA CYAH HHEAEWXD
BHCTaBIAT He crbgyers — 9710 ABio ero y6bmpemia, Ho,
He BHCTaBIdf, NpPABJa, NOIORHTETSHWXS IPABHIL, OHH
TEMBT He MemBe JaOTH DPAXH OTPHOATEILHHNXH YEasaHil,
IA8 CYABH, OYEBHAHO, He G6e3MOJEe3HHXB H BHTEKAIOMHXB
H3p camaro cymecrsé xbia. A mmenHO: 1) He TpeGyercd,
9To6K Tperhe JBI0 BCTYHAIO BB COTAameHie HMEHHO
¢t nbisi0 DpEYEEETE BpeXh EPEJHTODAMB; HACKEOJBEO Ha-
JIHYHOCTS HWMeHHO 3Tol mbim He Tpebyercd OTHOCHTENBHO
BayMBpenia 10XEHUEA, HACTOIPEO HEBTH OCHOBAHIA ee Tpe-
60BATH OTHOCHTEABHO TPETHATO Juma ’); 2) He TpeGyercd,
uTo6H cpbaga HempemBEHO OHJa BHIOZHA J1d TPETHATO
JHN3; OHO He MOKETH ONDABAATECA TBMB, UTO OHO H3H
crbikm HEEAROM BHrOXH He H3BIEEJO °); 3) He Tpelyerca
3HaRig YOHTOYHOCTH, & UMb HAJO 3HATH HaMBpeHie J0MEHUEA
OpEYEEAT YOWTORD ‘); & mOTOMY, eciH Tperse JENO mO-

1) Otto m. c. crp. 130. v

%) Schdnemann =u. c. crp. 41. Jaeckel u. c. crp. 69. Hasen-
balg =. c. crp. 75.

%) Yolderndorf m. c. cTp. 44. Korn =. c. 86.

¢) Jaeckel . ¢. ctp. 70. Vélderndorf u. c. crp. 44.
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JaraeTs, YT0 XONEKHWED OmuEGaercd HA cYeTh mocrbxcTit
ceoelt cxbaka '), wam magberca Ha TO, YTO JONBHHED HE OEA-
HETCA HEeCOCTOATENBHEIMB, & OCTaHETCA BIOJHE cocTOATENB-
HEIM'B, HIH 9T0 ymep6a He OyAeTs NPHYMHEHO °), TO OHO Bee-
TAEH MOXEETH CYHTATHCA SHAOIMUEMT O HaMBpeHiH XOIEHHEA;
4) Be Tpe6yercd, uroGH HenmpemBHHO XOXEHUES COOGIHAS
TpPeTheMy JHIY O CBOeMD HaMBpeHiH; OIPABINBATHCA BTO
IAOO0 He MO¥EeTs TBMB, 9T0 AONEHUES HIH MOIYANb, WIH
npasers Jpyrofi MOTHBB, SACTABUBIIIA €ro BCTYOHTH BB
crbary ®); B) cosepmenno GespasimueHs TOTFH IYTh, EAEAMSD
TpeThe JUIO Y3HAIO0 O Hambpemim 0AEEMES *),—OHO MOTXO
YSHATH €ro OTH CAMOTO JOJIEHHEA, OTH HOCTOPOHHATO JHMA,
OTH EpefHTOpa; caMo mo ce6b jame mpejympemienie Epe-
AUTOPOBH O TOMB, 4TO CIBIER, B EOTOPYIO AONEHHED BCTY-
HAeTs Ch TPETHUME JHNOMB, I1d HAXH YOHTOYHA, HE MO-
®ers MBTE 3Hauenid ®); Bce 3aBHCHTH OTH JAHHArO EOH-
EDETHAT0 c1ydad °); HACKOALEO YEASaHii EPEIHTOPOBT OCHO-
BATEJBHH H HACEOJABEO BB BHAY OTHXT YEa3aHIl MOZEHO
IpUSHATB, YTO TPeThe JANO ABiCTBATENSHO Y3HAAO OTBH
HAXD 0 HawBpeHim XOA®HWEA — JOX:EeHD pBmHETL CyAS °);
6) me Momers uMETH 3HAUEHIS M TO, SHAIO-IM TpeThe
IANO O TOMB, YTO Y JOLBHHEA €CTs EPENHTOPH °) m uro

‘) Hasenbalg H. c. ctp. 75.

) Otto m. c. erp. 112.

3) Yolderndorf m. ¢c. . ¢c. Korn 5. ¢. L. ¢.

4) Menzel 8. c. ctp. 152. Zircher u. ¢. 30.

%) Ulpianus B5 L. 10, § 3 D. q. in fraud. cred. 42, 8.
¢) Schonemann g. ¢. crp. 41—42.

') Hasenbalg g. c. ctp. 76.

) Otto u. c. ctp. 112.
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OHF (AETHYCCEH HECOCTOATENeHD '), —9TH 06CTOATeIHCTBA
caME mo ce6B He YRASHBRIOTH TpeTheMY ANy H& TO, ITO
A0XBHEES coBepmuEnt cxBary in fraudem creditorum; mexssa
9TOMY IHIY CTABHTH BB BHHY TO, YTO OHO IIOMOTJIO Z0A%-
HHEY BHATH HSB BATDYAHeHid ) H T. A.

Ho wsp o6maro mpasHia O TOMB, ITO AId onponep-
Eenis aETa Heo0Xozmma conscientia fraudis Tpersaro amma,
eme pEMCEie 0DHCTH °) AONYCEAJH HCEAUEHie, & HMEHHO
OTHOCHTEIbHO 0esMeSJHHXD aKTOB. ECIH OHEM 5TO AOmY-
CEald, HeCMOTpA Ha a6coaoTHOCTH TpeGoBaHia animus frau-
dandi, To c® TourE 3pbEia coBpeMemHO# AOKTPHHH, He
Tpe6ylome#t animus fraudandi aoz®EEER BB Ge3MEe3THHXB
aETaxb, TpeGoBath conscientia fraudis Omao 6w memocxb-
aosareasHo. W xbiicTeaTeasHo, ecim He TpeGyerca fraus, To
TpeGoBaTs scientia ero copepmenEas HecooGpasHOCTs. Ho MH
BExbaa, uro animns fraudandi BB aanB xoamEAES B THXD
CIY9a4XF NPEANOJATAETCH, — HTO SACTABIACTH H IO OTHO-
meHil0 B TPeTheMy @Iy BHCTABHTH OpesyMINilo conscientiae
fraudis mo ThMB &Ee coolpameHiAMT, IO EAEHME BHICTAB-
1ena HaMH mepsad. W Tperre JHNO mpepmOXArRETCA SHAN-
mMUMD 0 HaMBpeHim XOAEHWEA IPHYHHETH Bpeis EPEXHTO-
paMb; ec’d He AONYCEATh IPEXNOYTEHid Japa HCHOJHEHiO
00433TEILCTBA, TO HEOOXOAWMO IIOCTABATH TpeThe JIHNO BDb
TaEOe-Z&E HOJOEEHie, BF EaKOe IOCTABACHD IOIEXHHES, —H

1) Reinhard u.c. crp. 108. Menzel m. c. 1. ¢. Ziircher n.c. Lc.
¥) Mankiewitz . c. cTp. 43.
%) Ulpianus B3 L. 6, § 11, D. q. in fr. cred. 42. 8.
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0 OTHOMEHi0 EB HEMy HAJO0 BHCTABHTH praesumptio juris
et de jure’): :

Mu pascmorpbam ycaoig, Opu HAIMYHOCTH EOHX'B, BO3-
HAEAeTH IOPaB0 EPeJHTOPA ONpPOBEPraTh AETH COBEPMICHHHA
IOABHAKOMS; ec1e Beh omE mMBioTCA Ha JUMO, OHD MOXKETH
HPOCHTH CYJs O Npu3HaHim aKTa HeXBHCTBHTEILHHMSB, EARD
COBEpIIEHHAT0 B HAPYIIEHIM €ro 3a10roaro npasa. Pass
STH YCIOBid Ha JHIO—JXaeTCA OCHOBAHIe NIPHJATH €ro IPaBy
cyAe6HAro 3a1ora OGpATHYIO CHIY U IPHSHATH KONKHEEAR Ha-
PYIATEIEMB DTOrO0 IpaBa; HO CYHTATH TpeThe JANO YIACT-
HAEOMT 9TOT0 HAPYyIIeHid, HeIb3d; OHO IUIIb YBEIHIHAO
cBoe EMymecTBo, upio6pbra To, wro He Morao mpioGphers,
YTO COCTABIAETH IpEJMETS NPABA CYAeOHATO 'SAJOTR; OHO
oTBEUAETE BARD zo6pocopBerHEE HIM HeZ0OPOCOBBCTHHIE
npioGpbrareas EMymecTsa,—cMOTPA moTOMy xbiHcrBoBa;O
iz o080 bona nam mala fide, uaage: 65I0-1E OHO consciens
niu nescius fraudis. 'osopa 970, MR OEHEJaEMB, YTO NPOTHBD
name#l Teopiu 6yzers crbiaHO To®e Bo3paEeHie, KAKO€ MH
cibaarn mpoTHBE AEIHETHOR Teopid; OHA AAJ4 JB& MPHHIMIA:
dolus m menpaBomBpHOE oforamemie, mpuzaps phmaomee
sHauemie conscientiae fraudis; Tome, moBmmMoMy, crbiaim
H MH; Ha caMoMb &e JBrB MH jaim ofuHED OPUEOANG:
pasidyad OpaBo TpeGoBaTh IpHSHAHIA aETA HexbicTBHTENH-
HEIMB OTH IPaBa TpeGOBATH BO3BPAMEHid MMYIECTBA BB

1) Hnoraa aTa npesyMnnia ABIfeTcCA 0pOCTO praesumptio juris, Bamp.,
EOI1a TpeTh¢ IANO, POACTBEHHHET JIOIEHHEA, COBEPIAEeTh BO3MESAHH
agrs. CM. repmanck. sak. § 3, n. 2 # aBerp. § 30.

10
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9HCA0 OOGBEETOB: BSHCEAHIA, MH JaJd eJHHHE NPHHNAND
TOMY H ADYIOMY; EpBOMY B TOMB CMHCXE, ‘uTo TpeGyeMs
conscientia fraudis gza Bckx® cayuaers ompoBepEemid, HO
OpPH BO3ME3XHHXB AKTAXT 8T0 ABlicTBHTEAbHAA conscientia,
OpH GesMeSIHHXD — IPejUO0AaATaeMad; — BTOPOMY — BB
TOMD CMHCIE, 9TO HMYIIECTBO, EOHMT YBeJHYHIHChH HEmpa-
BoMBpHO 061218HiA TpETHATO JWIA, BO3BPAMAETCA BTG IHCIO
00TEeETOBs BSHCEAHIA HA OCHOBAaHiH OGIm{EXB WIPABHNB,
pasamuaiomuxs bona fides ore mala fides; B® zamHOMT CaY-
uat  Ta ® gpyrag fides o6ycioBzenn conscientia mim igno-
rantia fraudis, mpuuems B5 GesmestHNXT cabaraxs nocabraad
He uvMBeTs HHEREOr0 SHAUEHid; BT& YACTHOCTH, KOTOPAA HE
Eacaercd npuHEOEOa. Bona mam mala fides MomeTs BHpa-
BHTBCA BB DAsIMYHEXD (OpMAxX’H; B JaHHOMB CIyIaB oHa
mOCTABICHA BB TBCHYI CBASH, Cb OXHOH CTODOHH, CB cOn-
scientia mam ignorantia fraudis c¢® mx® ocoGemHOCTAMH, CBH
Apyro#i—c® apyraMu olcrogTerbcTBaMH. MK CEa3axm Bhme,
910 TpeGOBaHie BO3BpATA BEmM BT YACAO OOHEETOB BSHC-
gamia (myrems imploratio officiijudicis), mozo6mo Bemmomy
HCEY O Bo3BpaTB Bemw; ® TYTH paswBps oreBrcrBeRHOCTH
onperbagerca TEms, bona mam mala fide ybiterBoBass oTBBT-
9K, & B UpEMEHEHIH BT JAHHOMY CIy9ai0—OHIB-IH OHB
sciens mim nescius, OWia Id cEBagRa BosMesgHA HaM Oes-
Me3 Ha ¥ T. I. VHave roBopd: yupeEs BB DA3LBOCHHOCTH
OPWENANS He MOo&EeTs OuTh cybiamt Hamell Teopielt yme
HOTOMY, 9YTO MH DAsIHIaeMT BOHPOCH 0GB OIpOBepEEHIH
4ET& OTH BOOpOCa 00 OTBBTCTBEHHOCTH TPETHArO JHIA —
BB IEPBOMT Bompock, Bo BCBX® CIysadxs, efuHOE YCIOBie—
conscientia fraudis, Bo BropoM®—BE TEXH CIyIadxs, EOLAA
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conscientia gabiicruTearnad —oTBBTCTBEHHOCTH OZHA, EOTIa
OHa Ipe3yMNTHBHAA — IPYrad; HO 5T0 pasxbienie orsbreTnen-
HOCTH He ecTh pasibieHie mpWENENa; 9T0, EOHEYHO, HE TO,
YTO0 TOBOPUTH JEIUETHAA TEOPid; Ta BHBOZMTH OTBBTCTBEH-
B35 JEIHETA W W35 HEmpaBoMbpHAro o6orameHis, MH &e
HOXOGHHXS BHBOXOBE He JBiaeMs®; y HACH STH JB& BOIPOCA
CToATH OTABIBHO, IpHYEMD BTOPOH 06BEIWHAECTCA BH HAYA-
Jaxb BIaxbmim, paspbrBidiomaro mo CBOHCTBAMD CBOHMB
Ha Biagbmie bonae mim malae fidei.

10*



T'TABA TPETDBS.

[lsumenie npasa KpeauTOpa OnpoBeprath HOpHAMYECHie
aKTbli COBEpLIGHHbIE AONMHMKOMD Bb €ro yiuepow.

Co CTOpOHH COZepEAHIA HPABO EPEIHTOPA, HEeIAOMATO
YCTP2HHTh HEBHIOAHHA MHOCIBICTBIA AaKTA, COBEPMEHHATO
IOAEHHEOMB, PasiaraeTcd HA IPABO TPe6OBAThH HIpPHSHAHIA
aETa HepxBHCTBHTEIPHHMT M — EaEb IDPAETHUECEi# ero pe-
3YABTATD — HA& NPABO TPeGOBATH BO3BPAIIEHid HMYIECTBA
B UACIO OOBEETOBS B3HCEAHIA, I18 NOCTYIIEHIA CB HEMS,
EAEs CO BHOBb OTHCEAHHHEIMH HMYMECTBOMB JOXEHHER.
IIpaBo ompoBepraTh aRT®> B ABHEEHIH HIH OCYIECTBICHIH
CBOEMT DACEDHBAETH 9TO CBOe COAepEaHie.

I. IIPABO TPEEOBATH HPH3HAHIA AETA HEABHCTBH-
TEILHEM'D.

O6myio xapakTepuctury HexbiicrsuTessHOCTH, HMEHO-
me#t sxbecr mbcra, Mu y®e Bume mnpegcraBman. Kb cra-
SaHHOMY ocTaercA jJoGasurh cibayomee. Hexbitcrearens-
HOCTb OTHOCHTEIbHAH, BD CMECIB Gesibitcria, Gescmaia agTa
Bb JAHHOM> HANDABICHIH, MOKETH OHTbH PASCMATDPHBAEMA CO
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CTOPOEH OTPHLATENbHOH H €O CTOPOHH IOJOEHATEIHHOH.
AERTH GescmieHs BHSBATH TB mocarBACTBiA pajE EOTOPHX®
OHp OHIB CcOBepImIeHD; HOCIBICTBIA STH TAKOBH, 9YTO
YEATHCA Cb HAMH IPaBO CYAEOHArO 3al10Td, YCTAHOBICHHOE
oo Tpe6oBaHiI0 EpefHTOPA, HE MOZETH; AETH, EAED HAPY-
malomit 9T0 mpaBo, 06BaBIgeTCA GE3CHAPHHMDB, IOCEOJBEY
HCIOJHEHie €ro MOZReTH HNpPEenATCTBOBAT HOJHOMY OCY-
mecTBIenil0 mpaBa cyjlefHaro salora, HO He jaarbe 3roro;
Jaxbe ororo OmB COXpaHAETH MOIHYIO CBOW CcHAay. UTO Ea-
caeTcA OTPHIATEAbHO! ero CTOPOHH, TO OH& H B3aEI0-
43EeTCA BB ITOMB 06e3CHIeHIn: 00bABIAETCA, YTO CBASAHANA CB
AETOMD IOCIBACTBiM He MOI'yTH HACTYNHTH— AMYIECTBO 00B-
Asrgerca oGBEETOME BSHCRaHiA; 6npmie paEbe Kb ToMY mpe-
IATCTBIA YCTPAHEHH H Bemp BOSBPAMAETCA BB YACIO 06DB-
eKTOBs BSHCEAHig; HO 00T STOMD MK IOTOBODHMT HHRE,
sabcs ®e OCTAaHOBEMCA Ha IOJOEHTEIbHON CTOpoHB He-
IbiicrBATe B HOCTH. 3ARINYAETCA OHA BD TOMB, 4T0 BCh
mocaBacTeia akTOBB, cTOdmie BHE Hapymemia mpaBa Cy-
Ae6HATO 33103, OCTAOTCA BB UOAHOH curb. Jra IOXOEH-
TeAbHAA CTOPOHA BB CBOI0 OYepefb, MOEETH OHTh pA3CMaT-
pHuBaeMa CO CTOPOHH 0GHEeETHBHOR M €O CTOPOHH CY6Tek-
taBHO#. Cb 00BEKTUBHOH CTOPOHH AETH COXPAHAETH CBOIO
CHIy TO OTHOMEHiI0 KB USIAIEY, ABIAIOMEMYCA DASHOCTHIO
CYMMH aKT& W CYMMH TpeGOBaBid KpefHTOpa; ecad IepBad
Goxsme Bropolf, To BB pasMBpB pasHoCTH aRTH oCTaeTcA
Bb moxmo#t cmxb. Hamp. TpeGoBamie EpejuTOpa paBHO
1,000 p., a arre cosepmens BB cymyt 5,000 p. —
ors HegbiicrBurexens BB pasmiphs 1,000 p., a BB pas-
mBpb 4,000 p. Bmoamd pbitcrBETereHB; HAE HAIp. NpH
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YHAYTOZEHIE OTpevYemia oT® HacrbicTea, mperbin ymmu-
TOEEHIA OTPAHHYEHH CYMMOI0 TpPe6OBAHIA EPeJHTOPOBE H
JOXEHHE'S IPEAIOIaraeTcd HACIBIHHEOMS HMEHHO BB 9THXD
npexbraxs; Hao6opors, BEE 9THXB mpexbaoBn, oTpevenie
ocraerca Bb curB H OHb HACIBAHWEOMT He CUHTAETCA;
orEpsLrocs Hacrbicrso Bo 100,000 py6., o6pemeneHHOE
AoiraMd; HACIBIHEED OTH Hero OTpeEaercd; EPeJHTOPH
Ha cyMmy 1,000 py6. yHHYTOZEAIOTH OTpeyeHie; Hacxba-
HAED CYATAETCA TAEOBRMT JHmG Ha cyMmy 1000 py6.
Crporo rosopa, Bch 9TH cayuam OGHEKTHBHATO OTDAHH-
geHid HepblcTBETeIsHOCTH #BIAIOTCA UpEMEBHeHieMT mpa-
BHI& YapmiaEa: neque vitiatur utilis per hanc iuutilem ?).
Jarbe cyMMu TpeGoBamia EpexuTopa IpaBo CyAeOHATO 3a-
IOra HA HMYMECTBO AOJKHHER DACHDOCTPABATECA HE MO-
EeTh; BCe, YTO NPEBHINE TOro, ABiderca utile @ HUCEOABEO
He TepdAeTs cBOe#f CHIN, OTH TOro, 49T0 CH HAME CBA-
3aHA YACTh, NpeACTaBIflomad uMeHHO 3T0 iuuntile. Yro
Eacaercd CyGheETHBHON CTODOHH, TO OHA 3SAEIIYAETCA
BB TOMB, YTO JHNA, KOHXB AKTH EACAETCA, OCTRIOTCA BB
OpeRHEXS OTHOMeEHiAXH, Bb TEX® mperbiaxs, BB EOHXB
9TO He BPEIHTb EPEFATODPY, OCHADHBAIOIEMY aETh. 10, 4TO
past mpaBoMBpHO COBepIIHIOCH, TOrO HeXs3d HE CYHTATDH
COBEPMHBIMEMCA H HocrbacTBid aETa JOAEAH HACTYIATS;
aETH 00BABIAETCA HAPYIAONUME 33JI0TOBOE IPABO, YCTa-
HOBICHHOe IO TPeGOBAHil0 KPeIHTOPA ¥ BB HTOMB-TO OHB
OEasuBaercd OescHIbHEMSB, BcB &e mocabicrsid ero s Apy-
TEXD HANODABICHIAX®, 10 OTHOMEHIO EP AOJEHAKY, X EB

1) Ulpianus pp L. 1 § 5. D. de V. 0. 45. 1.
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TpeTheMy AWMLY, YBeAHYUBIIEMY CBOE HMYIIECTBO, OCTRIOTCA BB
curb !). D10 ocramiemie BH cuaB, Eomeuno, crbiyers mo-
HAMATh BB IOPHIUYECEOMT CMHCIB, (akTHiecEm Xe yHAU-
TOXeHie aKTR, HECOMHBHHO, OKA3HBAETH 60i1bmOe BIidHie
i BSAEMHHA OTHONmEHiA CTOPOHB; HBuTO mOZO0HOE MH BH-
HAMB OPH YHHYTOXEHIH JHNOMB IOCTODOHHHMD BEIIH, EO-
TOPY0 AOLZHEES 0043a1CH XOCTABHTH '); 6iarogapa yHHI-
TOREHII0 ed HACTYNHIA JIAINTP HEBOSMOZEHOCTh HCHOJHEHid
JOrOBOpa H BHBHBAaWOTCA o0mid mocaBicrsia 9Tolf HeBOS-
MOZEHOCTH DIpH yCI0Bid HOXHOK lopuimdeckodt cmim Joro-
BOpa 14 CTOPOHB; ecim OR AOroBOp® OHLIG OPHSHAHD He-
xbitcreaTe b HNME CaMB N0 ce6B, To uaam-6m Bch mocabi-
cTia ero, HE KAEHXH IPABD 38 EPEAHTOPOMT HE OCTAIOCH-GH.
Touro Tak®e, ecid YHHITOREHD AKTH OTPEUEHid OTH Ha-
cxbacTea, TO BB Iiasaxb HacIBIHHER, OTH EOTODaro HMYy-
mMecTB0 0T6HpaeTCd, AETH OCTaeTcd BH cHAB; 0BT He MoO-
FeTh TPEGOBATH OTH JHIR OTPEEMAr0oCA BO3BPATA IPHIHTAIO-
MEXCA Ha €ro A0JI0 CYMMD 0O JoAraM® HacxBrozaread, ymia-
YeHHHMS nME, HacaibiEmeomt °). Wiu: gormmmEn moxy-
YAIB YIIATY OTH CBOEro JOIEHMEA; AETH YHUYTORAETCH;
mocabxEiff DpOWSBOAMTE BTOPMYHYI0 YIIATY IYTEMB BSH-
CEaHid BB IIOAB3Y EPEJUTOPA, ONPOBEPrIIAr0 4KTH, U 06pa-
maercd Ch OGPATHRMT TpeGoBaHieME K KOXBHUEY—BD €ro
r1a3aXB IEPBaA YIIATA IOPOH3BEACHHAA JONEHHEY OCTRETCA
BB moaEo# cuxb, 114 Hero 0HA He YHHUTOZEEHA H OHB Tpe-

) Volderndorf. a.c. crp. 20. cu. tagme Otto. u. c. cTp. 166.
Hartmann m. c. cTp. 59.

?) Cosack u. c., cTp. 326.

!) Nagnet B. c. erp. 209. Hartmann. B c. erp. 181,
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6yeTs BOSMemeHiA BTOpHYHOR ymaaTH; mo ero MaBmilw,
ceopbe mempasomBpHa Bropas ymaata, a He mepsad. Ho
IpU3HABAA, UTO Bh IOPHAHYECEOMD CMHCHB aETH ocraercd
Bp cHIB Me&Jly JANAMH B HEMb YYACTBYOWHEMH, PaETH
YHHYTOXEHiA €r0 YCTAHABIHBAETH Me®Ay HuMd HSBBCTHHA
OTHONIEHid; OTHONMEHIA STH BHSHBRITCA TEMB, 4TO0 EMyme-
CTBO BB CHAY AETa Hepemio KB JAHHOMY JHNY, a 3aThMs,
61arojapa YHHYTOXREHiI0 AETA, CHOB& Yy HEro OTHAMAETCH.
XoTd aETH, KAEB MH CE&33IH, COXPAHAETH CBOX CHAY, HO
TaEolf (akTh, Eak® mepembmenie HMymecTsa, He MOZETH
He ORasHBaTh H3BBCTHArO BIidRiS HA OTHONEHIA CTOPOHB.
OTHOmEHiA 9TH YCTAHABIHBAIOTCA IO IOBOAY TpeGoBamif
TPETHATO JHNR EB J0A®HHEY Tpe6oBamida 5TH MOTYTH OHTH
ABYXH DOJOBB: OJHH— CTOATH BHB BCAKOH c€BASB CB
OCIODEHHHMT A&KTOM®B, IPyrii — ¢ HHMB CBASAHH.
Yro Eacaercd HEPBHXB, TO HE MOZETh OHTb H CIODA O
TOMB, YTO TpPeThe JIHIO, 00A3AHHOE BO3BPATHTH BB WHCIO
00BeBTOBS B3HCKAHid HMYECTBO, HOJYICHHOE IIYTEMD AETA,
He BOpaBB BHJATH AWM 9YaCTh STOT0 HMYIIECTBA, YjAep-
®aBb JPYLyl» BB YAOBIETBODEHI CBOero TpeGOBaBiA EB
ROIRHEEY —HE IpaBa sauera '), AU NpaBa yAep&aHia (jus
retentionis) ’) omo me mmbers. CHOpEHEMT ABAfeTCA .I1MIB
BOIPOCSH, MOKETH-IH OHO, Bb BEadecTB Epeguropa, MPHTASATH
Ha BHJAHHOE HMMYIIECTBO M KAED 6N KOHEYDHDOBATH CH ApY-
TEME EPEAATOPaME. BOIbmAACTBO yIeHHXs pEmaloTs BOmpOCH
yreepiaTeasHO, HO I'aprMams @ MeHners BHCEA3HBAOTCA,

) Jaeckel m. c: cde. 172,
Y) Cosack n. c. crp. 288. Korn. 5. c. 243.
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0ZHAEO, BH OTPHIATEIHOMD CMHCIB. ApryMeHTanis mepBHXb
CBOAUTCA KB TOMY, 4T0 BO 1-XxB, mo mmbmin Ierers Y),
npurAToMy u KopaoMs °), He npr3HaHie 33 TPETHHMS IAMOMB
NpaBa Ha YJOBJIETBOpEHie ero TpeGoBaHid KB AO.IBHHEY H3B
AMYmecTBa y Hero (TpeThAro Juma) oroGpaHEaro, Gu.I0 GH
nprasE0 mhIim ocmapmBaHiad akTa; mBIL ero saRJovYaeTCA
Bb TOMB, YTOOH HMYIECTBO HTO DPA3CMATPHBANOCH, EAKD
eme NpHEALIEEAIEee ROJIEBHUEY; €CIE Takh, TO OHO
MOEETH CIyEATh IPeAMETOM’ B3HCEaHIA 114 BchX® Epe-
JATOPOBB; HCEIIOYHTH H3H YHCIA HXF Tperse Aumo HBTH
OCHOBaHifA, jJame ecad O OHO xbiicrBoBaso mala fide —
mocabacrBia mocabxapeit yme ycrpaHeHH, HMYIECTBO § HETO
oro6pano, m 3arbMb y®e HBTH ocHOBaBilf ero EapaTh; BO
2-x3, mo mabmilo Kosaga °), ecam TpeGoBamie TpeThAro AMNA
y&e 00Ja1aeTds HCHOIHATEIBHOI CHJIO00, TO HCENOYHTH HTO
JEIO H3B YACJA EPEAMATOPOBS HETH OCHOBaHIH; 9T0 SHAYHIO
Ol 6e30 BCARON NpHYMAR OTPAHUYHTH YUCIO OGHERTOBB
BSHCEQHid, 1O Tpe6OBaHiI Tperharo IHma, 6oabe ThcHEMT
EDYrOMB BXB, TEMB 5T0 gbraercd OTHOCHTEIbHO TpPeGOBa-
Hid Jpyraxs EpeauTopoBs. IIporHBE 3THXB CoOOpameniit
BHcEasuBaerca I'aptmams *), a sa maMs Merneas °). Io x5
MBLHIIO, BO 1-XB, HCXOJHAZ TOYEA JTOH apryMeHramin He
OPABHJIBHA: HMYIIECTBO, OTOOpAHFOe Y TPETHArO JHIA, BB
Ib#icTBATEILHOCTH He BXOAHTH BH COCTABD HMYIIECTBA AOJE-

') Jaeckel n. ¢ crp. 171—172.

?) Korn u. c¢. crp. 143.

3) Cosack m. c. crp. 286.

‘) Hartmann g. c. crp. 157, 183 —184.
%) Menzel. g, c. cTp. 283.
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HHEEA '); OHO BO3BPAMAETCA HE €My, & BH YHCIO OGHEETORB
BSHCEQHif; EAEB EPEIdTOPH Moram OH IOJYYATH YJAOBIe-
TBOPEHiA WSH HMYMECTBA AOIEHUEA IyTeM> B3HCEAHIA, ecad
6H OHO Yy mOCKBJHArO OCTANOCH, TAKD M TPEThe IANmO 064-
3aHO, CTOA BB CTOPOHB, JomycTATH B3HCEAHIE pagd mOIY-
yeHid EpEAUTOPAMH YXOBIETBOPEHid; HCED 00 YHHITOZEHiHm
aETa eCTh BCIOMOTaTeJIbHOe CpEeJCTBO BSHCEAHiA, EOTODPOE
Bb 9TOMT cIyYal HaDpaBigercd He CTOIbEO TDPOTHBS JOAH-
HEEa, CEOIBEO IPOTHBH TPEThAr0 JHNA, EOHEYHO, OrDAHH-
4EBaACh OTOOpaHieMs HMYMECTBR; IIPOTHBD 9HTOTO JHIR,
a He UPOTHBG XOIZHWEA IPOMSBOAETCA B3HCEaHie; BO 2-XB,
Haj0 uMBTH BB BHAY, UTO YHHUTOZeHie 4ET& DAcCIpPOCTpa-
HAETH CBOI0 CUAy JHIb HAa OIPOBEPranIiaro 4KTH Eped-
TOpa; &RTH O€3CHIeH JMIMB [0 OTHOMEHI0 Eb HEMy H
CTOPOHHIA JHWIQ, He HCEIOYAA M TpeThe JHIO, HA 3TO 6es-
cuiie He MOTYTH CCHIATHCA W, Bb 3-Xb, €CIH OTYyEAEHHOE
AMYIIECTBO He MOCTYNAeTh Bb COCTABH HMMYMECTBA JOAE-
HHER, & OCTaeTcd BB COCTABE HMymecTsa TpeTh4ro JIuma,
10 ofpameHie STHMP JHIOMB HA HErO CBOETO B3HCKAHIA
HEBOSMORHO Yi&Ke IOTOMY, YTO TPOHS0mIO GH cIifmie poxeit
EpEHTOpa ¥ IONEHHER BB OXHOMS AaNE: HeJbsd CAMOMY HSB
CBOEro &e MMYIMECTBA IpoH3BecTH B3kCKamie. Ms® aTHX® Co-
obpameniit mpexcTaBuTexet AByXT HampasaeHil, HecoMEBHHO,
JOXEHO OTAATH IpeAmOdYTeHie lepBoMY, T. e. ME'BHII0 601b-
IAHCTBA, JONYCERIOMAro BO3MOEHOCTh BSHCEAHIA CO CTOPOHH
TPETHATO ABIA CBOET0 CAMOCTOATEBHATO JOATa H3D HMYyINe-
CTBA OTH Hero oTcyiiesHaro. Bp npeamund sro mmbmie
Gesycrosro BbpHO. ['apTMan® He mpHBENs HE OJHOTO Cepbe3-

1) 065 sroff GRENiM cM. Hume,
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Haro OCHOBaHia NpejmouTenid BCHX® KpeZaTOpOBH TOMY, EOTO-
pHit BB JaHHOMB caydYal oOKasa.ici m EOHTDPAreHTOMD X01-
EHAKA 10 JPYrOMy AakKTy H o01ajaTeieMb HMYIECTBa
ZOARHHEA. ['apTMAHT roBOpATH, 4T0 He BEpHA HCXO0ZHAA
TOYKa ero mpoTEBHAROBB. OHE Moryrs orsbruth eMy 1hMB
#®&c; BLEp uMymecTBO, B3ATOE Y TPETHArO JUMa, ABIAETCA
00BeKTOMs BSHCEAHIA MO TpeGOBaHiI0 JAHHATO KpELUTODA
Eb JaHHOMY JIOIEHHKY; HeCOMHBHHO, YTO 0HO €My He BH-
© jaeTcd, HO UTO OHO WPEAUNOJATRETCA BXOAJIEME BH CO-
CTaBh €ro HMYINECTBA — 3TO TaKEe COMHBHIIO mOAZEEATH
He MOXEeTh; HeJIb3d He IIPOHSBOJUTH BSHCKAHIE mO XOATY
JAHHATO JHOS H35 HMYMECTBA €My He NIPAHAJIEEAMAro;
cyZeOHHH 3aFOrD IO JOATY BTOTO JANA TOIBKO H MO-
&ers OHTh YCTAHOBIEHS BE ero mmymecrsB. 3arbus, To
coo6paEenie, 4r0 Oescmiie aETa He DPACHPOCTDAHAETCA HA
IOCTOPOHHAXS JANOB, & OTPAHHYHBAETCA EPEJHTOPOMB—HE
JOBOAB; TpeThe JHIO H He CCHJAAeTcd BOBCe Ha HT0 6es-
carie —0HO MOZETH Ha BpeMda 3a0HTb, YTO HMYIIECTBO OTO-
6paso y Hero; ¢b TBXD mOpP® Ear® OHO OTOGpPAHHO, OHO
00BEETH BSHCEAaHiA, # BCch EpeJETOPH MOIYTH H3F HEro
moayyath YyAosleropemie. Hakomenms, ToTB Jx0BOAB, UTO
IPOHCXOZATH CIifAHie poAell EpefdTOpPA ¥ ROJEHMEAR, Bb
EopEB He ocHOBaTeleHB; crigmie 9ro mMBro 6w Mmkcro,
ecid OH TpeThe JHEO M OHIO, W HPOJOIEAIO OHTH COG-
CTBEHHUEOMB OTOGDaHHAr0 Y HEro WMYIECTBa, HE 10, HH,
BMT Goxbe, mocaB Toro, oHO TaKOBRME He Onuo. pmsnaps,
TAaEUME 06pasoMt mpasmasHOCTs MEBHiA Hosara, Kopsa n
Iexera, b mpwEnund, MH JOIEHH OTOBOpHTHCHA, 4TO HpH-
ubHenie ero Tpe6yert HBEOTODHX® OrpaHdYeHidt, yro6u He
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BH3BaTh BOBCE HE MelaTelpHHXD mocrbicrrii. Bcee saBm-
CHATH OTH OTHOIIEHIA CYMMH OCIODEHHAr0o aETa KB CyMME
TPe6OBAHIA TOr0 KpeinTopa, N0 HAMMIATHBE EOTOPAro aETH
OUPOBEPTHYTH; €CIE CYMMa AKTa OPHBHINAETH CYMMY Tpe-
GoBaHiad EpeiuTOpa H CIXBIOBATENbHO ARKTH 06e3cHIeHD BB
orof wacTH, a BB Jpyroff ocraBieHds BB cHIE, TO TpeThe
amno Be Bh npasbh ofpaTdATh B3EHCEAHICE HA OTOGPAHHOE Y
HEro EMymecTBo cooTebrerBeRHO pasMbpy mepBoif H3B BTHXD
gacreif; mamp. cymma akra 4000 p.— TpeThe JHIO EYNHIO
Y Xoaznnka wumvmecrso 3a 4000 p. — a TtpeGoBamie Epe-
xaropa 1000 p.; npopama YHHYTORKEHA H EPEJHTOPY HAT-
IexuTh meperats 1000 p.; Ttperbe xumo, umbiomee Eb
KoXmHEARY TpeGosamie BB 500 p., He BH mpaBbh oGparaTh
B3HCEaHie Ha 9T 1000 p. moTomy, uTO STOro He BUPaBb
cibiaTe Apyrie EpejUTOpPH JONRHEER, OpE TEXE He yCI0-
BiAXB; OHO MOmeTs moxyymrs 500 py6. ms® oCTAmMEXCA
3000 py6.; omo moxaywaers 2500 py6. RaET OCTATOED H
500 py6. BB ymaaTy goara; eMy He 3auBMB 00pamaTsca
Eb OepBoff THCAYB, uiymell Ha YJOBIETBODeHie II€PBaro
EDeJHTOpa, €cId N0 OCHOPEHHOMY AETY OHO MOKETH M0-
aysets csom 500 py6. m3» 3000 py6., mOAIERABIIAXD
6ess Toro mepexayl emy. Ecam mocropommiit xpe,z[ﬁ'rop'b‘
He MOXerb IOJNYYATH YAOBIETBODEHiA u3H B3HCEAHHOH
CYMME, TO IPEJOCTABUTH HTO IPABO TPeTheMy JHOY OHIO0
O COBepIIEHHO HeCHpaBefanBo; PAETH YHACTiA ero BB CO-
BepIIEHIN OCIOPEHHATO AETa He JaeTh eMy IpaBa HAa KaKoe-
1460 OpemMymecTBO, MPUBUIErii0 mepexs IPYTEME EPESHTO-
paMu. Eciu MH COTMACHH CPH NOMMEHOBAHHHMH BEHIIE Yydue-
HEMHA, 9T0 EBTH OCHOBaHIA BB CHIy 9TOr0 (AKTA YYaCTiA
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JXYAIATh €ro moxOEemie, TO JONEHH CEASaTh, YTO H YIy4-
menie ero moaomenia He uMBers ocHoBamid. Jpyroe xbio
EOTJa CyMMa TpeGoBaHiA EpeiuTOpa paBHA HIA IPEBH-
maeTs CyMMY AETA —TOTAa TpeThe JIANO, EAEH H BCAEil
Apyro#t EpeamToph, MOZETH NDUTASATH HA YXOBIETBODEHie
H35 OTOODAHHATO HMYIIECTBA.

Ilepexogums Temepr EB TpeGOBAHIAMT TpPETh Aro
IMO& KB AOIXHUEY, CBASAHHHMB CB AKTOME. IT0
cyTh 00paTHHA TpeOoBaHid, IpeIbABIAEMHA TPETHUMS JH-
OOMB BB BEAYy JNIEHIA €ro TOTO WMMYIIECTBA, KOTOpOe
K> HEMy Iepemio BB CHIy OmPOBEPrHyTaro arra. Tpe-
6oBaHiA 9TE MOTyTH OHTH XBYX® pOZOBB: 1) o6paTHOE
Tpe6oBaHie ¢b JOIEBHHER TOH CYMMH, EOTOpDad UMD
6mia yoIaueHA 3a& OTCY#EjJeHHOE HMYMECTBO # 2)
o6paTHOe TpeGOBaHie TPETHUMD JIUNOMB CYMMH, KO-
TOPY® OHO WOJYYHIO OTH JAONEHHEA H EOTOpAA
OHIa B3HCEAHA EPDEJHTOPOMT 06paTHO, T.~e. CAYUA#
BTOPHYHATO TpPeGOBaAHiA TPETHPEMD INNOMB CYMMH
c¢b JorEHHEA. OOpamadcs KB mEPBOMY CIyYal0, HaJO 3a-
mbruTs, 4TO CaMHi BOIPOCH O OPUAHYECKOH BOSMOBHOCTH
9THXB TpeGoBamilt cmopeEs »B% amrepaTyph; OescmopHO
IMMb OXHO: €CIA TpeThe JHINO HOXAYIAA0 HMYIIECTBO
OTs ZOIEHAES IO (e3Me3sJHOMY aETY, TO HHKAEHXD IPABEH
o6parHaro Tpe6OBaHiA Kb J0J&HHEY 0HO He myMbers '), OtHo-
CHTEIbHO-Z&e BO3MESAHEIX'S AKTOBD MOAaBIAMEe 60IBITAECTBO
JYeHHX'S BRCEASHBAIOTCA Bb MOXB3Yy TPETHArO JIHNA, WPELO-
CTABIAA eMy HpaBO TPeGOBATH BOSMEMEHiA TOr0, 4ero OHD
Ipmuiacd, 6iarogapd oTo6pamil0c y Hero Bemu; IpPHYEMB

) Hartmann =. c. ctp. 181,
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He ghaaercA pasimuid Mem)y ciysasm# bana m mala fides
ero. Ilo pasamyiio ocHOBaHi# mpaBa TpeTharo Jauma Ha o6paT-
Hoe TpeGoBaHie, BTA IOJOEHTEILHAA Teopid paspBrBIdeTca
Ha Tpu: 1) Teopia EOHAHENil, 2) Teopi:m 8BHENiH H 3) Te-
opid mCnOAHEeHiA YyxEaro o6a3areascrea. UTo Kacaerca Teopim
EQDAUEQi#, TO Ha ed CTOPOHE GOJBMIEHCTBO YIEHHX'B; OCHO-
BaHil WME mpUBOZETCA OZHO: He mpaBomMBpHOE oboramesie
IOIXHUER HA CYeTH TPeThAro JHNA; BB cocTaBB ero mMy-
ECTBA HAXOAATCA TO, UTO IPAHAJIEKHTH TPeTheMY JHLY;
nocrbiHee ByNHI0 Bemp 'H EYODAIO NpaBoMBpHO, HO
BeMb T4 OTHATA, OHA CTaXd OOBEETOMB BSHCEAHIA IO
J0ArY XONRHUEAR; CB TOUYRH 3pBHIA TpeTHAr0 IJHOA Beis,
38 EOTOPYI0 OHO YIJATHIO JeHLIH, HEpemIa CHOBA Kb
JIOMEHHEY W OHD BIAXBeTs STHMU JeHLLAMH Sine causa, a Io-
ToMy TperheMy xaerca condictio sine causa'). Bropaa reopia
npeAcTaBETENEMS Koel cuaraerca Kosars *), BEgurs anaxoriio
aTOr0 OOpATHAr0 TPeGOBAHiA CH HBUENiCI0; IYTEMT OIPOBEP-
HEeHid AKTa Y TPOTHATO JHNa OTOHpaeTcd Bemp, mpio6pbren-
HAd HMD TPH HAINYHOCTH HEJOCTATES, SAKII0YRAIMAroCH
BB TOMB, YTO JOAEHHKD, BE BHIy CBOMXD JIMYHHXD OTHO-
meHi#t, He MBI mpaBa OTYYEAATH Bemb; EARD IPH SBUEIH,
npio6pkraTens Bemm TepdeTs ee BCABACTBIM mpPHTASAHiN, HC-
XOZAmMAro OTH IOCTOpOHHATO XEna. IIporue® BTO# TeOpiH
Menneas °) rbraers 482 BO3PAKEHia —TeOPETHIECKOE K IPAK-
taveckoe. [lepBoe 3akai0YaeTcd BH TOMB, YTO YKASEIBAEMEIH
BTOI0 TeOPilo HefoCTATOKS Npio6pBrenia ne muBers BoBce MEcTa

') Iaeckel H. c. cTp. 167—168. Otto u. c. crp. 180 Vélderndorf
H. ¢. erp. 117. Naquet n. ¢. crp. 201.

) Cosack u. c. 272, 327.

%) Menzel 1. c. crp, 274 Tox®e mp. 18.




— 159 —

Bb MOMEHTH Ipio6pBrenia m uTo ompoBepHEeHie aKTa OCHOBAHO
Bb oamHaEoBo# MBpE m Ha 06cTOATEIHCTBAXD, IEEAMUXB
Bb aunB npio6pbrarers u Ha H3BBCTHHX'® JAYHHXD OTHOME-
HiAX5 & BaMBpeniaxs J0AKHHEA, IPH DBHENIH &e JaHHNE mo-
POED NoX®eHD OHTh BH HAJTHYHOCTH BB MOMEHTH upio6ph-
TeHiA M OCHOBHBAETCA OHA HA 00CTOATEJNBCTBAX'D, JEEAMHEXD
BEB auusocTa mpioGpbraress. IIpakruueckoe &e Bospamenie
COCTOHTH BB TOMB, YTO JHCIO CIyYaeBb, EOrJa MOEHO OYyAETH
OCYIECTBHTh UPaBO OOpaTHAr0 Tpe6OBaHiA, CBOZATCA EB
By10, #00 Bo BCBX® 9THXB cayJasxs HAMbercd HMeHHO
TO yCIOBif, EOTODOE HCEIIOYA€TH SBHENi: I3HHHYE HEgo-
CTaTOED H3BBCTER® JMNY,-—-9TO NPH HBHENIA HEBOSMOZKHO.
Tpersa Teopia npmmagzexETd MeHnexio; mo ero MmBHIW,
TpeThe JHLO, BHABIA HSH COCTABA CBOETO0 HMYM[ECTBA H3-
pBCTHYI0 4acTh Cb OBIbI0 YIIATH YyEAro J0Ira, OTAAETH
COOCTBEHHYIO Bel[p Ha UYy&id HaZ00HOCTH; JOIBHHEY CX%-
A0BaX0-OH YILIATHTH JOIr'H H3 COGCTBEHHHX'H CPEeICTBB, HO
TAED EAKD CTOPOHHEe JHNO IPOH3BENO BTy YOIATY, TO €My
H DPHHAJIEEUTD IPABO TPe6OBATH BO3MENMEHIA MOTPAavYeHHOH
cymMu. Tagam HCKyCTBeHHAS EOHCTPYENiA, OAHAKO, He MO-
®erh OHTH NPHHATA; BO 1-XB, OHA COBepIIEHHO IPOTHBEA
MjieE HHCTATYTa OOpATHArO TpeGOBaHiA; TpeThe JAHIO H He
IyMaeTh YILIAYHBATH YYRATO AOATR; CH HEIO BSHCEHBAETCA
EMYIECTBO, KEOTOPOe He ZOXKHO OHTh BB ero o6Iagamim;
BO 2-X'b, S83KOHD> HHEOTAS He BO3Iaraerd HE HA EOro 004-
SAHHOCTH YOIAYMBATL UyXEid Xoaru, MeHmers-ze cOSZaeTs
TaEoe HeCINXaHHOe 0043aTeIbCTBO eX lege; BB 3-XB, CaMb
OHG TpPeTBHIATH BO3DameHie, KOTOpOE €My MOEHO CLBIATS,
HO He OIPOBEPraeTh ero; & HMEHHO, UTO TPeThe JHIO BH-
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AaBad HMYIECTBO, XA HCIOXHAECTH O0ASAHAOCTS HA HEMB
AeEAMY0; 38 HCHOIHEHie O0A3AHHOCTH, BO3IOREHHOX HA
JHO0 33KOHOMB, HeIb3d TPeGOBATh BOSMENIEHid; BOSMemEHie
ToxEHO EMETH Apyroe ocHOBaHie, EAEOBHM®D H sBagercd 000-
rameHie Apyraro JIdmne; ® HAEOHemb, BH 4-XB, mpEMBDD
mpuBonMK# MenneieMs, Bb HOATBEPEAEHIE TOT0, ITO CAYIAH,
m0X00HHE HACTOAMEMY, Y4CTO HPH3HAITCA 3AE0HOMB, YE&-
3HBRETH EAKH DPash Ha 06paTHOe TOMY, BB IIOATBEDEACHIE
9ero NPHEBOAATCH; BCe BTO CIYIaH negotiorum gestio, mamp.
yoiaTa IOZATH 32 ADPYraro, BOCHHTAaHie YyZaro pe0eHEa H
r. m.; Bbgp Bch orm pBltcTBin He 0043aTelbHH; BCE 3TO
100poBoabENA xbi#cTBid; KOHCTPYENiA e MeHnead apagerca
Bb BHEAB Raro# To 06asarTessnoll negotiorum gestio. Tarosa
010KKTeAbHAS Teopid. UTo EacaeTca Teopiam OTpEIATEARHOM,
10 mpexcrasurend ed, Kopus '), a sa mEms w [lrelinbaxs’),
:Eelad OHNTh HOCABIOBATEAPHHMH CTOPOHHMEAMH JeIAKTHOH
TeOpiH, BHCEA3HBAITCA BH NTPOTHBONOIOXHOMB CMHCKE;
MCXOJA H3B TOr0, YTO TPEeThe JHANO COBEPINUIO JEIHKTS,
OHH HOJATrAI0TH, YTO TPeGOBAHiE TPETHATO JHIA EB AOIERHBKY
TOXBEO H MOEETH ONTH pascMaTpuBaeMo Eagb condictio ob
turpem causam; AMYIeCTBO XAHHOE TPETPHMT JHIOMD KOIE-
ARy —ILIATA, BO3HAIDamEJeHie 3a Hepo3BoxeHHOe Kbicraie;
HO TPeOOBATh STy MJIATY OTH JOABHEEA OGPATHO, BB cIyua’
oTo0pamid ed, TpeThe JIANO HE MOEETH, TAKD EaRH turpis
causa Osia W Ha Tof, ® Ha Apyro#t cropomb: ubi autem
et dantis et accipientis turpitudo versatur, non posse re-
peti dicimus, veluti si pecunia detur, ut male judicetur,

!y Korn m. c. crp. 239--240.
%) Steinbach u. c. 115, 134.




— 161 —

EaEp rosopurs Ifopucrs [laseas’'). Kopes u IItetinGaxs,
Ch HXD OTPHIATEISHHMS B3LISIOMB, He mpiobpham cropom-
HAKOBD 10 0veBb mpocroé npmyurb. Ecim pame saxbrh BB
xbBiicTBid TpeTBAr0 JWNA EJAETH, TO OTORAECTBIATH €r0 CBH
turpitudo, mbrs ocmosamilt; xame Orro, Epalimiit mpexcra-
BHTeIb JAEIUKTHOHX Teopim, He cxBiaxs orOoro; oHG BBpHO
sambuaers, uTO causa, OCHOBaHie ABHfcTBiA TperhAro AWMIA
caMo no ce6bs nmpaBomEpHO, HO majAeTH M IOTOMY, 4TO
ocraBieHie ero Bb carb OHIO-0H HeCHPABEIIHBOCTHIO IO
oTHOmeHi0 KB Epeguropoms ). Turpitudo me To®xeCTBEHHA
CB JEIHETOMS °); €D OXHOHN CTOPOHEH, OH& COAEPEHTEH BB celb
HBuT0 MeHbmee, wEMT JequETH: Gespa3imyie Kb A03BOJEH-
HOCTA W HEJ03BOICHHOCTH; Cb ApPyrofi—Goipmee: OHA WO-
pam®aers aETh BB KOpHEB, biaers ero nullum, uero, Ears
Bume saMbraas Otro, Bp gamEHOMDB ciyyal mbre. Bs Bany
8TOr0, EBAIM(HEANIA EOHIEENIH, IPEJOCTABICHHON TpeTheMy
auny, kags candictio ob turpem causam mesbpma m crbro-
BaTeIsHO, npasaio IlaBia o turpitudo dantis et accipientis
npuvBaeno 6uTh He Mozers. Ho ecam, Kakh MH CEa3alH,
Teopia aTa He Hamia ce6B CTOPOHHEEOBB, TO HeCOMHBHHO
ona masera Pérpiepuiopda ‘), CropoHHUEA TEODiH ROHAHE-
miff, H& MHCIp YCTAHOBHTH HCENIOUEHie H3B O00MAT0 IPaBHIA
o mpab Tperhdaro auma TpeGOBaTH OTH AONEHHEA O0OPATHO
MMYIOECTRO CBH HEro BSHICEAHHOE; & EMEHHO, OHB NMOJAraers,

1) Paulus Bp L. 3 D. cond. ob turp. caus. 12. 5.

%) Otto =. c. crp. 181.

%) Pumcikic OPHCTH He OTOELECTBAAIN OTH NORATIA; XOTA OHM MNPHBO-
1a1e npuMbps BsaATEH, npeaoboxbania, Boo6me npecTynienii, BO pAIOMb
CB 9THMD FOBOPATS 0 cayyah ,quod meretrici datur* u ,ob stuprnm datum®.

4) Volderndorf a. ¢. crp. 118 mp. 2.

11
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910 BB TBXB CAyIaAXb, EOrZa OCIApHBAEMOE KDeAMTODOMB
abiicreie dgBadercd HeJ03BOJEHHHMD, 06paTHOe TpeGoBamie
AeB03M0oEHO. Cb 5To#ft OroBOPKO# HEIb3d COTIACHTHCA; ecAd
xbitcreie HeZ03BOJEHO, TO OHO XOJIKHO BiIeUb 38 CO00# Eapa-
TEIbHNA OOCAXBACTBiS, HO JPyrad ero CTOpOHa, rPaEIAHCEAA
T. €. TO, 9T0 OHO IBicTBic mOAIeEAMEe ONIPOBEPEEHI0 B I'PaR-
JAHCEOMT TODAAEDB, J0JBHA OCTATHCA BH mOIHOH cuab; oHO
101EHO Bieub 3a coGo# BcB mocabicreia moxo0mEx® Abit-
CrBilf, 6€30THOCHTEIbHO EB A0SBOACHHOCTH HI¥ HEJ03BOAEH-
Hocta ero. O6mee npaBExO, uT0 TpeOOBaHie OcraeTcd Bb
H0I40¥ BENPHKOGHOBEHHOCTH M HEHSMBHHOCTH, HeCMOTpA
"a To, 4T0 xbiicTBie, mopojuBmee 5TO TpeGoBaHie ABiderca
xb#icTBieMs HEJ03BOICHHHMT, JX0AEHO OHTH mpuMBEemo u
EB pascMaTpuBaeMoOMy cayualo. Haromenms, u4ToOH OGHTH IO-
crBroBaTe sHEMB, HaJX0 OHIO BHCTABHTH 00mee nojoxeHie,
4T0 BOOOmIE YCAOBiA @ MOCTBACTBiA OMPOBEPEHUMOCTH AKTOBB,
COBEDPMIEHHRXD AOJEHHKOMS Bb ymep6s EPeIATOPAME, Pas-
JAYHH, CMOTPA HO TOMY J03BOJEHO W Hej08BOJeHO JbBii-
CcTBie, mojlemamee omposepzEemnilo. OTs TAROrO0 MOJOZEHid,
BoHeuHo, # PéingepEIOpdH OTmATHYICA-OH, & MEEAY, THMD,
Bb DTOMB> IOAOXeHIE (PopMyIEpOBAHA OOMHEME 06DPA3OMB
MHCJb, BEHCEa33RHAS HMT DO MOBOAY 9YACTHALO BONPOCA.
‘IpusEaBad GesyCIOBEYO OPABHABHOCTH TEOPIE KOHAAE-
miit, 6ess ThX® orpamHuenil, KoTopwA BHOCHTD PéipiepH-
a0pPB, MH 0JHAEO pBmaeM® BH OTPHNOATENPHOMT CMECIB
BOOPOCH O EOHEYDDEHNIH TPeThAro JIHNA Ch KPEAMTOPOMS,

© .OIPOBEPTAIEMS AETH, KOHEYPPEHIiH, MOrymel BOSHEEHYTH

‘\ IOpHE OCYIECTBIEHIH TPETBAMB JIANEMD CBOEr0 IpaBa 06par-

\ Haro TtpeGoBamia BB RoMmumKy. HOHEypeHIiZ 3Ta MOEETH

\
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OHTH JOUYMIEHA JHMb OTHOCHTEABHO JPYraro HMYMECTBa
HONKHAEA, & He OTOGDAHHATO OTH TPETHATO AMNA; H TYTH
IPEeJOCTABIATh EARiA JIu00 IPHBHAETIM TpeTheMy JHLY HAH
CTaBUTh €r0 BB XyAmee MOAOEeHie CPABHHTEIBHO CB ApY-
rEME EpejETopaMu EBTH ocmoBamia !). Ecam gomycrats ero
Kb EOHKYDeHNiE GesycioBHO, To mpu paseHCTBE TpeGoBamia
EPeJHTOPa CBh CYMMOK ONDOBEDTHYTAr0 A&KTa EPEJUTOPD
HOIYYATH MOJOBEHY, NIpHYATAIOmMENCA €My CYMMH—ApYyrag
TOJ0BUHA DOHJETH BB mOAB3Yy TPETHAr0 JHIA.

Ilepexoaa Bo BrOpo#t EaTeropim TpeGoBaHil TperhAro
Iana K5 JONKHHAKY, & HMEHHO, Kb TPeOOBAHIIO Ch JOARHHER
BTOPUYHOH YILIATH, Z0CTATOYHO OFPDAHHYUTHCA YKa3aHieMT Ha
T0, YTO BB TeOpi’ BONPOCDH 8TOTH phmaerca BB TOMB CMHCIE,
yro HBTH OCHOBAHIA He IPHUSHABATH BO3POMAEHiA Tpe6GOBa-
Hid BB IHOB TpeTHAr0; pash AKTH YILIATH eMy AOIEHHEOMB
JOAra YHAYTOXEEHB, AOAM'B BTOTH IOYHTAETCA CHOBA CylIe-
CTBYIOMAME, HE OTAMERHKMB; Cb TPETHATO BSHCEABAECTCA TO,
9T0 OHD HOAYYEIB OTH AOJEHHEA H OHH CHOBA HMBerTs Kb
HeMy Tpe6OBaHie; aHAIOTiA €O CIydYadMH IepBo#f EaTeropim
moIHAd: BB cocTaBb HEMymecTBa TpeThAro Juma umberca
CYMMa YIJaYeHHRA €My JONEHHEOMB, CyMMa B5Ta OTGH-
paeTcd H TpeTheMy UpejoCTaBIgeTcAd TPeGOBATH ee 06PATHO
cb joammusa ). Tome caMoe EOHEYHO MOKHO CEA3ATH (XOTS
HEETO 065 BTOMFH He YIOMHHAETH) O HPOTHBOHNOIOEHOMD
cayua: o mpah TpersAro auma TpeGOBATh OTH JONEHHES

1) Cosack u c. crp. 289—290.

?) Jaeckel 1. ¢, crp. 172—174. Yolderndorff. m. ¢. crp. 118-
Menzel m. ¢. ctp. 282. Hartmann Bupa®aerca oYens Heonpexbieano
H. ¢. eTp. 178.

-11*
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T0, 9T0 JMNO JOJATHAO XOAEHHEY H YTO CPH HEro B3HCEAHO
EPeJHTOPOMB; EAED BB II€DBOMB BTODHYHAA YOJATA AOAEHA
GHTh mpousBeleHA NOIEHUEOMB, TAED M TYTH TpeThe JHIIO

mpousBejd BTOPHYHYI0 YIIaTy, BupasB TpeGoBaTh BTOPHIHO
YOJQYEHHYI0 CYMMY CB AOIRHHEA.

II. IIpARO TPEBOBATH BOSBPAIIEHIA HMYMECTBA BB
9YHCI0 OBBERTOBB B3HCEAHIA.

Korza aETs yHHYTOXEHDB, yCTpaEAeTcd HpemATCIBie KB
o0palneHil0 B3HCEAHIA HA HMYMECTBO, IO STOMY AKETy Ie-
pemeamee in fraudem creditoris oTs J0IEHEEA EB TPeTheMY
auny. Hacrymaers Bropoit Jormyeckiit gasucs pasBuTia npasa
OnpoBepieHin: BO3BPaIMeHie HMYMECTBA Bh IHCIO 00HEETOBD
B3HCEAHiA — oOCymecTBIeHie NpaBa CyAe6HAr0 3aJora; OT-
EpDuBaeTcd moie a4 NpHMBHEHiA DPaBHIa O B3EICKAHIH CBH
MMYIECTBA, HAXOXAMAr0o Bb HeupaBoMBpHOMD o6iajaHinm
TPETHATO JHIA, DOJE, HA KOTOPOMB, TEOPETHYECKH TOBOPA,
BooxaB gocrarouma imploratio officii judivis. Bo Bchxs sa-
EOHOJATEAbCTBAX's IIPeJBUAEHD CAy4ail B3HCEAHIA Ch HMyme-
crBa 0TBETYAEA, HAXOXAMArOCA BB 06.IAAHIN TPETHATO IALA;
IPOU3BOACTBO ero BBBpAeTca HCIOIHETeAHOMY Oprany. Tome
caMoe Morxo O mmbrp MBcTo W BT ZaEHOME caydah; HO Ha
caMoMb xbab, mpakrHuecrm, 8T0 He Takb. Haxgo moxaraTs,
BB BHEAY B0oOme HEYAOBIETBOPHTEIBHO! IOCTAHOBEA HPO-
mecca HCIOIHEeHiA pBmeHis BB COBPEMEHHHXB 3aKQHOKA-
TeILCTBAXS H HEJZOCTATOYHOH CAMOCTO4TENBHOCTH HCHOJI-
HATEJLHHX'b OPTaHOBS, Bh JAHHOM'B CAy1aB, HeAb3d GHLIO OTpa-
gagAThcA oxmoto imploratio officii judicis; mo cymecrBy
0H& OCTaeTcA TAKOBOW, HO BH HpEMBHeHim mpubimmaerca
BB HCEOBO# (opub; cyas He TOABEO YHHYTOEAETH AETBH, HO
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¥ YE&3HBAETE, YT0 HMEHHO H BF KAKOMB 005eMB 101&HO GHTH
BO3BDAMEHO TPETHAMT JAANOMB BB UHCIAO 0GHEETOBS BSHCEA-
Hif; imploratio mpurmMaers QopMy mcEa; cy1s mocramEoB-
A4ers 10ApoGHOe phmenie, K0TOPOE B NPHBOXHTCA BB HCHOI-
Hemie. U x1a cyja, mocranoBUBmAro ceoe phmenie, EOHEUHO,
0043aTeJbHN NPABHIA B3HCKAHIA Ch EMYIECTBA T0NKHAEA, HA-
Xodmaroca BB 0GJaJaHiM TPeThATr0 Zuma. BB cymmocTH Bed
PasHEOA CBOXUTCA EB TOMY, 9TO ecad GH coxpaHHAach implo-
ratio Bb YHCTOM CBOEMT BAXS, TO CyAD, 0 YHHUTOBEHIA AKTS,
BB HCKOBOMB mponecch, 3aR0HUHIB-OH CBOW ABATEALHOCTE, &
HCOOJHUTEIbBH# OPTran®, Bs BHIYy YHHYTOXEHis aKTa, IpH-
crynurb OH EO BSHCEARHII0O Cb HMymMeECTBR, HAXOAAMATOCA y
TPETHAT0 JHOA, UCHOJHAA TEMB He pbmenie cyza, mocrano-
BICHHOE BB NOXB3Yy EPEJUTOPA II0 HCKY 00F YHHITOEEHIH
agTa, a mpocs0y B3HCEATeAd, CCHIAIOmMaroca Ha pb-
menid @ D0 riaBHOMY TpeGoBaHio, H MO HCKy 0 HexbiicTBm-
TEALHOCTH &KTa; TYTH-#Ee, CYXb, 10 YHHYTOXEHIA aKTa, IO-
craHOBIdeTs pBmenie 0 cmoco6b B3HCEAHIA €B TpeTHATO
JAOQ H HCOOJHHTENbHHY OpPraH® y&e HCHOIHAETH 3TO ph-
menie, T. e., pbmenie Mo HCEy 065 yRHYTOXeHIH AKT3, & He
pbmenie mo raaBHOMY Tpe60BaHII0 KpeXHTODA.
Biaumatimums wocabicreieMt mpusHaBia aETa Bexbi-
CTBHTEIbHKMS ABIAETCA OPUSHAHIE UMYIIECTBA, Iepemesmaro
00 AETy BB TpPeTheMY JIHINY, EaEb OH BXOAAMAro CHOBA Bb
COCTABh HMYINECTBA JONEHHRA; MH TFOBODEME ,EART OH“
moromy, uro, BMberh ¢n ['aprmanoms '), rouycEaeMs BMEHHO
TaEyl0 (QHENi0; B XBACTBHTEAPHOCTE OHO BB COCTaBb €ro
HMYIOECTBA He HEPeHOCHTCH, & MOYATAETCA BXOZAMUMB TYAA

_‘)>Hartmann H. ¢. crp. 157.
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Bp uperbiaxs Toft mbam, pazm EoTopoit OHO oTGupaerca
OTH TPETBAr0 I1WNa; OTGEpaeTCA He OHO PAjH TOro, IToGH
B35 HEro HPOU3BECTH BSHCEAHIA BB N0JB3Y KEPEIATOPA; TOABEO
Bh OTHXH nOpexblax’s OHO IOYMTAETCA NPHHALIEHAMUMD
AOLEBHEY H CTAHOBHTCA OGTEKTOMT OPABA CYAeGHAr0 sa-
J0Ta, YCTAHOBIEHHAr0 MmO TPeGOBAHIO KpegaTopa. ITO BO3-
BpameHie BH YACTB O0GBEETOBD B3HCEAHIA MUKETs BHpA-
BHTBCA BB DA3IMYBHXD (PopMaxs, AWmb OH IPOHSBOACTBO
B3HCERHIA CTAJI0 BOSMORHHMS Bb Tako# ¢opmB, BD Eakoi
0HO 6I1arojaps AKETy, CTAI0 HEBOSMOXKHHEMD '), H BD BTOMB
OTHOIIEHin UMBeTs sHAaueHie pasindie AKTOBD, IYTEMD KOHX'D,
HId Kb TPETheMy JHIy Iepemia usBBCTHAA Bemb, HAH B €r0
o6ianaBin HaX0uTCA H3BBCTHAA CYMMA JleHEers, HIA &Ke B ero
1063y yCTaHOBAeHO u3pEcTHOE npaBo Ha Bemb. YTO Racaerca
TePBaro CIyYad, TO CaMad Bemlp A0J&HA OHTH BOSBDPAIICHA BB
yucabh 06BEETOBD B3EHICKAHIA, BO BTOPOMs — KOJIEH& OHTH BE-
faHa uW3BBCTHAA CyMMa j€HErE, BB TPeTheMb— YHHUTOREHO
IPaBO Ha Bemp, YBMB W CaMad BeU[pb YBEJIAYHBAETH CBOIO
CTOHMOCTE: Bb YHCIO O0OGHEKTOBH B3HCEAaHIA, KAKB OH BHO-
curca, Orarogapa sToMy, Goabe mbrmaa Bemp. Camoe BO3-
Bpamenie BeMH ® YIJIATa JAEHERHOH CYMME cOBepmaerca
Bb CHIY OTHaJEHiA OCHOBaHIA XA AarpHbBAMmMAro Haxomje-
Hid EXD Bb 06JajaBid TPeThAro JIANa, NpHYEMD CHOCOOH
OTHajieHiA 9THXD OCHOBAHIN Epalime pasmooOpasam. Taks,
ecanm TpeThe JIMIO0 KYIHIO Bempb y JOAEHHEA, TO Cb YHH-
yTOmeRieMB EyOJIH Bemp BO3BPAMAeTcA Bb YHCIB 0GHERTOBD
BSHCEaHid — IpaB0 CyZeGHATO SAaJI0ra OCYINECTBIAETCA Bb
TOMB CMHCIB, 9T0 OHa mpojaercd €b MyGIMYHATO TOPra H
) Cosack u. c. ¢Tp. 266° ‘
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B3D BHDYYEHHOH CYMMH YJOBIETBOPAETCA EPEIHTODPS, & €CAH
ocTaerci HSAHLIEED, TO OHB BO3BPRIAETCH TPETHEMY JHIY;
€CIH e CyMMa 9Ta He HOEDHJIA J04Ta, TO HEJOCTATOED
ocraercd 3a A0XEHEEOMB. Ecam r1perse aumo mpio6pBao semp
N0 JABHOCTH H aKTH GesgbiCTBiA JOIKHWES YHHITOEEHD, TO
Bempb 5Ta He mIpioOpbraercd mo jaBHOCTH, & 0T6MpaeTcd OTH
Biaxbasma ed m mpogaercd. MomeTs-id TYTH BHPYYEHHASA
CyMMa, IpeBHMAalomad Tpe6oBaHie EpeIATOPA, GHTH BOSBpA-
menHO# AaBHOCTHOMY BIagBibmy? Hecommbumo, mGo arTs
YHAYTO:XEHD BB lpefBiaxp INpaBa EDeXATOpa, & CBHINE
TOT0, MpPeANo.1araeTcd, IT0 OPoJaHa Bemb TpeTAro arma. Ja-
I1be, Tperbe ammo mpio6phio Bemp BB BHAY OTpevenid Ha-
crbiauga oTs HacIBACTBA; ARTH OTpeYeHid YHAYTOKEHD, — ITO
3HAYHTH, 4T0, 6Iarojapd ero yHHYTOXEHil0, OPaBO HA Ha-
crbacrBo cHOBa mpeamoaaraercd B% AunbB HacabIEUER-701E:
HAER, A EPEIATOPH O06pamaiTs CBOe B3HCEAHie HA HACAEX-
CTBO; OHD HpAMO Tpe6yeTh BHZAYH €ro H OTH APYLHXEH CO-
HacIBJHUEOBD, WCXOAA HMEHHO u3FH TOro, 4ro Hacrbjacreo,
Bb onpexbresnoit goxb, mpumEajIeEHTT €ro J0IEHHEEY; Ipe-
SyMris IpuEAJIEEHOCTH eMy Hacrbictea BruBMTB paspy-
mena GHTh Be MOEeTh, HO0 oTpeuenie, EAED GH BPEMEHHO
ee paspymuBmee, YHAYTO®eHO. Jia Toro, 9T06s 00pATHTH
cBoe TpeGoBaHie HA UpHHAJIEEANEe JOIBHAKY HMYIIECTBO,
®peauTOpaMs BOBCe HETH HAN06HOCTH, KAk AyMaers Koprs '),
mpuEAMaTh HacrBICTBO 3a Hero, B EauecTBB EarD GH ero
OpeeMHUKOBD; Ald mpuMBHeHiA HJem HpeeMCTBA EB BHTOMY
cIygal0 BoBce HBTH OCHOBaHiA — Ch YHHUTOREHIEMB OTpe-
Yedid HacrBICIBO IpermOJIAraeTcd NpPHHAJICKAMUEME HOIK-

) Korn #. ¢. crp. 71, )
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HERY (50— HEBO3MOZEHAr0, OXHAKO, IDH AAHHHXTD 006CTOA-
TCALCTBAXD — AOKA3ATEJLCTBA UPOTHBHATO) M BH HPHHATIH
ero eme EpexATOpaMd HaZoOHOCTE He HMbBercd; ecam Ha-
cabacrBo cocrouTs ¥ Bemel, OHO mMpOAaeTcdA Chb TOPrOBB,
ecid H3b JeHers, To mepexaercd Epexuropy. Jasbe, ecam
AOMEHAKD HPOUSBENh YIIATy A0Ira, TO EAEH ME BHABIH,
00 YHHYTOEEHIH KT& YIOAATH, J0Ar'H BB ero JHNE mpo-
JOXEAETH CYIECTBOBATH M EPEIUTOPH TPETHAr0 JMIA, MO.1Y-
ggBmiit XOArs, 06433HD BO3BPATHTH IIOJyYeHHOE OGDATHO;
Ch Hero B3HCEHBAETCA TO, YTO OHB HOAYIUIs H OHB CTA-
HOBHTCA CHOBa EpPEeJHTOPOMB AoiEHHEA. Ha 060pors, ecim
JOIEHHED HOAYYHAS YILIATY OTH CBOETO0 JOIKHHER, TPETHArO
JUOQ, TO Chb YHHYTOEEHieMD 3KTA YIIATH, JOAT'B BOSCTA-
HOBAAETCA H TpeThe JMI0 YIIATHBIOH Dash, IPOH3BOIUTH
BTOPHYHYIO YIAATY —CBH HErO 9Ta CyMMa BSHCEuBaeTcd. Ecam
IOAEHEED HOPOCTHTD JOAT's CBOEMY JONEHUKY, XOAT'H MOYH-
TaeTCA HempOIMEHHHMS H Ch Hero B3kcruBaercd w T. 4. Cuo-
BOMB, Bb TBXD cIysadxb, KOrJa y TpeTsAro JIHNA HAXO0-
auTcd Beump npioGpbreHHas mO OHPOBEPrHYIOMY AETY, TO OHA
BO3Bpamaercd in natura B® 9uci0 O00BEKTOBD B3HCEAHid,
€CIH e Y Hero HaXOXATCA JeHBIH, TO OHU pPA3CMATDH-
BRI0TCA, KaKb AOJCOBHA TPeOOBAHIA NOJEHHEA KB TpPETbEMY
Iany, Eakb OH OEasaBmiecd BB 4uCIB 00BEK10BH B3HICKA-
Hif — ¥ B® TOMB H JADYroMs ciayyah ocymecrsidercd OpaBo
cyAe6HAr0 3aJ0ra Ha Bemp HIM Ha TpeGOBaHie JEHEKHATO
IATeEA.

Bosspamas Bemp Bb YHCI0 00BEETOBS B3HCKAHiA, TPEThe
JEIO0 mepeiaerTd ee €O BCHME NpPUHANIEEBOCTAMM, IPHPA-
MEHiAMA ¥ 0OJO0JaMH, IepelaeTh ee BB TOMB BHIB, Bb Ra-
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EoMb moxysmro. Ilo kakoMy sakoHy ompeprbigerca ora OT-
BETCTBeHHOCTH, EaKOBD ed 0o6beMbB? (OcraBigd BB CTOPOHE
BOIPOCH O HPHHALICEHOCTAXD> H NPUPANMEHidXB, OCTAHO-
BAMCA CHaUa1a Ha Bompochk o mroxaxs ). OrsbrersemEOCTH
33 HHXD MOEETH OHTb MOTHBHDOBAHA pasInIHO. Taks,
Ieress °), Iwopxeps °), Hdepu6yprs *) ® xp. BEATE BB
TpeTseMB MHNE Her06pocoBkCTHArO BIATBIRNA H mpexia-
TaoTh 06CY&EJATH BONDOCH O BO3BPATE MIOKOBT HA OCHO-
BQHIE IPABEIB O BO3BpaTE mMymecTBa HeZOGPOCOBBCTHHIME
Bragbapnems. Ho Ierers, cosHaBad B3HOEKOCTh IOYBH, HA&
EOTOpOli CTOMTBH, FOBODHTH, YTO BB TOMB cIyyaB cibiyers
ABCEOIBEO pacmEpATs mOHATIE Hegob6pocosfcrmaro Baaxb-
Hia; BecoMmbHHO, 9To conscientia fraudis, mo cymectsy,
He MOZeTH OHTh OTO®IecTBideMa cb mala fides, mGo mep-
Bad He OEASHIBAeTH HWEAKOr0 BIigHiA Ha XBlcTBHTEALHOCTH
TaTyaa npio6pbrenia, uro Bcerza mmbers mbero mpm mala
fides; mo 8TO0 pasimuie, mo ero MABHIIO, HECYMECTBEHHO, H
TOABEO IPUSHAHIEMD TOKJECTBEHHOCTH MOXHO O0BACHHTDH
00A3aHHOCTb TPETHAI0 JHMNA BOSBPATHTH Bemp CO BehME es
mxogamu. Ilporuss Takoro o6GocHOBaHia phmuTeisHO BO3pa-
#aiors Kopms °) m Menneas °); 06a OHE BB DasHHXT BH-

1) By pumckoms mpaBb Bompoch 3TOTH pasphumaerca pazanyuo—
unberca paxs mporumeophuamuxm OZHO ApyroMy ykasamif. Beb cibaam-
HHA UOUWTEA NPHMAPHTH 3TH nporaBopBuia BHM KD 4YeMy He npnseis.
Hartmann m. c. crp. 82—90. Reinhard g. c¢. crp. 139—140. Schey
H. ¢. crp. 159.

%) Jaeckel m. ¢. crp. 150—152,

8) Ztrcher H. c. crp. 43.

¢ Dernburg u. c. ctp. 296 m. 4.

5) Korn H. c., crp. 231, rak®e Volderndorf n. c. crp. 111.

%) Menzel B. c. cTp. 237—241,
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pa®eHidXs OPHBOAATH TO COO6pameHie, YTO NOJOKEHId, Ea-
caomidcd BEMHHXD OPaBh, HE MOryTh OHTbH IepeceHH BB
061acTh 00433TeJbCTBEHHHX'S OTAOMEHi#; WHCTHTYTH Hejo-
6pocopbcrraro Baagbmid OTHOCHTCA EB OGIACTH BEIHKIX'D
NpaBb, ONpoOBepEeHie Ee AETOBL— EB 00J3CTH OPaBh 0064-
8aTeIbCTBEHHHX'B; 0 HeJoOpocopbecTHOMB BIsABHIE TOBOPATE
IMMb UpY EOIMH3iH BemHHXH IPaBH, TYTH Ke EOLNHSIH
HuEako# HBTH; Tperse ammo Bmoamb mpasombBpro mpiodphao
Bemp, Owa0 coGcTBenHAEOMT ed (3 He BIagbibmeMs, mpu-
6aBagers Menneas). Cv Apyro#t cropomn, Hezo6pocorber-
Hoe Baaxbmie, rosopmrs KopHB, mpexmoiaraert 3HaHie co
CTOPOHH BIaxBibma 06D OTCYTCTBiA justa causa ero paa-
XbHig —O0HD 3HAETH, YTO Belm[p NPHHALIEEHTH APYrOMy —
Yero BH JAaHHOMD cayual mBre. OTE CoOOpaienid, ecim
uMBTE BB BHAY JX00yI0 WSH BHpPAOOTAHHHXH COBDEMEHHOM
Hayro#i Teopili, mMBIOTH cBOIO JOaI0 3HAYEHid, HO, ecaH
CTaTh Ha NPEII0EEHHYIO DTHMU YUeHHMH TOUKY 3phHia, To oHE
oramyrca HecocroaTeapHHMU. CyTh HXH BB TOMB, 9TO MH BB
xaEHOMB cayial mvbemt 1B10 He ¢ Be[HHMT IPABOOTHO-
‘menieMs. Mu e moiaraeMs, 9TO XOTA EDEAUTOPS H
ge @MBeThP HHRAEAXD BeMHHXE NpPaBh HA HMYMECTBO
IONEHHEA, HO, NpHjaBad o6paTHy0 CHIy mpaBy cCyJie6-
HAr0 3aJOra, MH CTaBUMD JaHHOE OTHONEHie HA YHCTO
BeMHYI0 MOYBY;, ABiicTBie J01RHEEA DPASCMATDHBAETCA, EAKD
HapymeHie npaBa CyXeGHArO 3aJ0ra, a NyTeMb HTOr0 HApY-
meHid WMYmMECTBO M Hepem.o Kb TpeTbeMy JHIY; imploratio
0 BO3BpamEHiM WMYIMECTBa BF YHCAO OOBEKTOBD BIEHICEAHIA
umBers, cEasaim MH, MHOTO 9epTh BeNIHArO HCEA, M BCEro
6aume mojxozuTs EB actio hypothecaria. 3axorozarens,
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MOJOEUMT BB CHIy COrIamenid, (XoTd B IAHHOMB cIyIah —
BH CHIy 33EOHA) He WMBd mpaBa IPOZABATH Bemp, HA KO-
TOpPO# JERHUTT 33.10r0BOE IPABO, OJHAKO, NPOJAID €e; 3810r0-
UDUHEMATE b, YHHYTOEWUBS AETH, Tpe6yers OTH TPETHAro
JAIA BO3PAMEHiA BemHA BH COCTABS EAEB-OH HMYMECTBA
IONEHHUEAR; €CIH, KAEH BB JAHAOMB caydal, Ba croponb
nocrbgaaro conscientia fraudis, To 0HD MOEETH CEA3aTh,
yro iuno »Te Biagbers mala fide, sEaa o cymectBo-
BaHIA 3a10r0Baro TPaBa EPEIATOPa, T.-€. 4TO0 OHO mMalae
fidei possessor. Tyrs mMeEHO uMBerca KOHEyppeBmia Bem-
HHXD IIPaBb, IpUYeMb IPABO EPEANTOPA, T. €. IIPABO 3aI0ra,
BB €ro IOJB3y YCTaHOBIEHHOE, CBA3AHHOE CH HEOTYyEAae-
MOCTBI0 HMYIIECTBA, JdyYmiee IPaB0 CPABHEUTEIBHO Cb IPABOMB
TPEeThAr0 JIHOA; JHNO BTO Biaxbrems Bemu, HO BIaxb-
Aemb; JONKEHCTBYWONi# OTEA3aTHCA OTH CBOEro BiaibHiA BB
moap3y EpeiuTopa. CCHIE2 HA TO, 9TO TpeThe JHIO He
3HAJI0 O TOMB, UTO Apyroe Jumo umMbers IpaBo Ha BelIb H
yro mala fides npn Hego6pocorbeTHOMS BragbaiA 3aKAI09aETCA
WMEeHHO BB 9TOMB SHAHiH, coBepmeHHO He Bbpma; BBA mala
fides mpaybAserca He TOABEO EB BIAABIBNY, ET EOTOPOMY
IepemIo mpaso COGCTBEHBOCTH IyTeMDb HAPYIIEHid TOT0 IIPaBa
—3TUMb HEepPeX0J0MB MOTyTH ONTh HADYIIEHH W APYrid IPaBa;
nonarie Hexo6pocobernaro BiarbuiA HE TOABEO npEMBHAETCA
ED BIaZBabmy, OTs KOTOPAro Bempb 0TOGPaHA MO NpeXhABIEHIH
Kb HeMy rei vindicatio, Ho @ mo mpesBABIeHiW APYrEXD
HCEOBB, He HCEJ0Yag m actio hypothecaria. Bx cuay aroro
o0croATelsCcTBA B apryMenrtania lerexs, xord Tome JOKA3HBA-
lomaro npemBEEMocTs Hauaxrs malae fidei passessionis, HaMn
He MOXEeTH OHTb IPU3HAHA YAOBIECTBOPUTENBHOMN; OHD CTPOUTH
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BCe HAa TOMB, 9T0 mOHATIe mala fides BBcroabE0 pacmapaerca;
conscientia fraudis, mo ero mmbmilo, He oTomAecTBiZeTCH
¢t mala fides, moromy uto He Biiders Ha xbiicTBETENH-
TEABHOCTH THTYAA. JT0 HepBpHO, w60 moHaTie mala fides Ba-
CTOIBEO INHPOEOE HOHATiE, YTO HOrI0mMAaerd co60X0 H BAA-
xbuie, mpio6pErenHOE MyTeMT AKTR, COBEPMIEHAAr0 CUM CONS-
cientia frandis; sTa ®e nocabiEas Biiders Ha THTYAS, Ab-
184 HeXBHCTBHTEIBPHHMD &ETH, — ABAAIOMidicA B® JIAHHOMD
cxyuah TaTy.10MB, —BD H3BBCTHOMB HAUpPABIEHiW, HMEHHO, BD
OTHOIIEeHiH Kb EpeAuTopy. Beh yuenne cMorpars ma mala fides,
ERET HA SHaHie TOro, 9TO Beulb BIayBeMad MpHHALICEATH HE
BAAXBABIY, & APYroMY —Bb BTOMB &e HeCOMHBHHO H 3aEJI0-
gaerca conscientia fraudis: Tperse aumo, sras o HamBpemim
AOJEHHEA OTYYAHTH HMYIECTBO BB YmeEp6s EpeXdTOpPaM®,
8HAETH, YTO HMYMECTBO BTO JAOJEHO BXOZHTH BB COCTABB
EMYMECcTBa JOJEHHEA, CIYEATH DPEIMETOMD 3aJ0ra €ro
EDEAATOPOBS, OHTH OGHEETOMD BSHICEAHiA; HECMOTPA H& BTO
3Hamie, OHO Bce-TaEM Hpio6pBrTaeTs Bemp, CTAHOBATCA ed
BraxbabneMs. B Bugy oTHXE c000pamenii B MH CEIOHAEMCA
Bh T0J53y NpHMBHERiA KB BOIPOCY O BOSBPAIIEHiH NMI0IOBD
Haua1s Hego6pocopbernaro Biarbaia, Ho... mutatis mutandis.

Korpxa roeopars 06p o6zeMB orbrerBemmocT: xuna,
0043aHHAT0 BO3BDATUTH Bempb, HAXOJAMYOCd Yy Hero sine
causa, OOHKHOBCHHO YHYCERI0TH HSH BHAYy HE00X0AMOCTH
ypaBHopBmenid mATEpECOBs O0BHXB CTOPOHB; Y TPETHATO
JAOA Bemp HAXOAMTCA BB Hexo6pocobcrHOMB® BiaybHim,
cxb0BATEIBHO OHO JOJKHO €e BOSBPATHTH BH TOMB MHOJIO-
EeHid, B EAEOMT OHA HaXOJHIACh OH Yy JuIa, BD HMY-
MECTBO KOEr0 OHA BO3BpAmMaeTcd; HeZOOPOCOBBCTHHME Bia-
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ABIbIEMT ROAEHO OHTH BO3BPAWIEHO BCE, UTO OHB M H3BIEKD
H Jame JOIEeHD OHIB H3BIeYb HMSH Belld; JANO, TpPeGyio-
Inee BO3BPAINeHid Bemd, MOAYYaeTh Belmp CUmM OmMni causa—
OHO HHYEro He J0.EHO TepaTs. OEasmBaercd, 4TO BCe 3TO
TaEbD, KOTJa MMYIIECTBO BOSBpamaeTcd Bb XBiicTETesHOE
obxajzamie Adma, ero Tpelyiomaro; uMBHie MOe HAXOXHIOCH
Bb HexoOpocoBbcTHOME BiaxBHIM Apyroro — oHD JOJEEHB
Mt Bce BospaTuTs. He T0 Mbl BuguMp BB cayyal Bos-
BpaT& Bemd BB CHAY HOPHU3HAHIA HeABUCTBUTEIPHHMD AKTA,
IOCPEJCTBOMG KOEro HMYMOIECTBO Iepem.i0 OTD AONEHHEA
RB TperseMy Jauny, npumbremie »To#i Teopim OmAO OH
CIMIEOMD CTPOr0 M HCCNpPaBeJIABO OTHOCHTEJHHO TDPETHATO
JEIA ¥ CIHIMKOMB, COBEDNIEHHO HE3aC.JyxEeHHO, 6iaro-
OpiATHO J14 EPEeJUTOpa, OIpOBeprmaro akrs. VMymecrso
BBAp He BosBpamaercA BB ABHCTBUTENBHOCTH AONEHHEY; OHO
»BaEB-0H “ BOSBDAIAETCA BB COCTABH €r0 HMYIMECTBA; EAKD
MH CEa3aJH BHIIe, OHO BO3BDAINA€TCA YCIOBHO, BB TOYHO
oupexbreHHNXD mpexBiaax®, rpaEHNAXD Ibad BO3BpALleHid.
Tyrs-to sT0 BCero pbwue m craswsaercd. BB AaHHOM®
caysaB Tpebyers BOSBpaTa HE TO AMNO, Bh HMYMECTBO KOETO
Bemp X5ACTBATEABHO AOJEHA HOCTYOHTH, & KDEAATOPS, UMBIO-
mi#i csoe ompexbieHEoe TpeGoBaHie He EB TPETHEMY JHNY,
& Kb AOJKHAEY; O0BEMDB STOr0 OPaBa €ro MO OTHOWEHiIo
Kb JOIXHHEY H onpeybiders o6seMs oTBBTCTBEHHOCTH
TPEThAT0,—HACKOJBKO BTO €r0 OpPaBO MOZETH GHTb yAOBIC-
PeHO JONEHAUEOMB, HACTOIBEQ H TPEThE JHI0 HECETh 004-
SAHHOCTb BO3BPATa HMymecTBa. JIerko MOZRETH CIYYATHCH, UTO
mposeaeEHad mocabposaTeabHO OTBBTCTBEHHOCTH TpETHAro
Juna, Eagb malae fidei possessor, okamerca ropasio 6ois-
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meo, 95MB (AKTHIECKH CYMECTBYIOWAA OTBETCTBEHHOCTD
JORHEES 10 TpeGoBaHil0 EpexuTopa. B® BHAy dTOro mpm-
xoaurca omperBadTh OTBETCTBEHAOCTH TPETHArO AWIA CBH
9THXH ABYXH Touekd 3pbmis. IIpaBo KpermTopa 3aEI0YaETCA
Bb HOJYYeHiH U35 MMYIIECTBA CYMMH, paBEAiome#ica cymmb
Tpe6oBaHid, mpAYEMT OHD MOZKETH JHWb NPHTSSATH HA HMY-
IECTBO Bb TOMB €r0 COCTOAHIM, BH EAEOMT OHO OHIO OH,
ecIM0H HAXOJHIOCH Y JOJEHUKA BO BpeMs IpAMOro, He-
HOCPeJCTBEHHAr0 B3HCEAHid, OODAmMEHHAr0 H& HMYIECTBO
A0NRHAES.

Bpats 3a HCXOZHYI0 TOYEY COCTOAHie HMYMECTBA BO
BpeM:l ero OTYyEJIeHid, KaEh 9T0 AbIaers puMCKill IOPHCTD
Cuesosa '), mbrs ocmoramia. HmTepect EpegdTopa TOTS,
yro6H MOXYYHTh HYTeMb YHHITOXEHiA aKTa, TO, YTO €My
IPAYATAETCA X UTO OHB HOAYIHIE OH CH ZOIEHHEA HYTEMB
NPAMAT0 B3HCEAHiA; AJAA HEFO BAKHO HMEHHO TO COCTOAHie
AMYDeCTBa, Bh EAEOMBD OHO HAXOZHMIOCH OH, eCIHOH 9TO
mpaMoe B3HCKaHie 6RO mpepupuHATO; emy xBia HETH fo
COCTOABIA HWMYImECTBA BB MOMEHTH ero OTYy#AeHid JOJEHH-
BoMb TperbeMy Juny. IIpumBEmMs BTH coofpamemia EB
BOSBPATy TpPEThbEMT JUINaMB MI0X0Bs Bemud. ['ocmogcryio-
mee BH HaYEB MABHie TO, 4TO BO3BpaTy NOAAEEATH BCh
ILIOAH, W3BICYEHHHA TPETPUMB JANOMD, 33 BpeMd BIaXBHIA
Bempl0. JT0 BB BHCHIeHl CTemeHE He CIOpAaBeJIHBO, KAED
maMoxogoms sambruam Kosaks ®) u Iponmans ). Bbgs
Oaarogapa mpuMBHeRHi 9TOro IOX0OEEHiA, EPEIATOPD HOAY-

') Scevola Bn L. 256 § 4. D. q. in fraud. cred. 42, 8.
%) Cosack u. c. crp. 290.
%) Gritzmann H. c..cTp. 85.




— 175 —

YUTH CH TPEThAr0 JUNa ropasio Goarme, 9BMB® O0BB mO-
JIyuars GH C€B JOAKHAEA, €CIHGH TOTH He COBEPIIAJBH
© ONPOBEPrAYTar0 agTa, & MOJYHHAICA GH IPAMOMY BSHCEA-
Hilo. BossMems mpumbps. Y jporwmuka ummbaie, croiomee
50000 py6.; Epexuroph BSHICEMBAETH IPUYATAIOMiecH eMy
80000 p., u moaysaers, mo mpojaxb mMymecrBa cB TOD-
roes, 98 50000 py6.; HO ZONYCTHMD XOIKXHHAES IPOAAID
mambrie in fraudem creditoris, morymmur® Bragbin mmMB-
HieMD u WSBIEEH M3h Hero 3a 9To BpeMa 10000 py6. go-
X01a; €ecIH IPHSHABATH HEO6X0JUMOCTH (e3yCAOBHATO BO3-
Bpara uMBHiA co BchME mI0jaMu, TO, IO YHUITOXEHIA ARTA,
EpPefHTOPs OTH Npojaxm HMBHIA cBb TOProps MOJAYYATSH
50000 p. # EpoM TOr0 MOEETH BBHCEATH CH TPETHAr0 JHIA
10000 p., sEauurs OEH moaysurs 60000 p. T.-e. Goapme
9BMB OHD HmOAYYEAT GH CH AOIRHWER NpIMO. BHXOZMTE,
9TO TpeThe JWIO HAEA3KHBAETCA 3a COBepMEHie akTa, &
EPeIUTOD's H3BIEKAETH BHINOJY HUSH AKTA COBEDIICHHAr0 B
ero ymep6b; TaRb YTO Ha caMoMb XBIB AETH OEasaicd
COBEDIIEHHHMD He BH ymep6s, a B BHroay emy. I'ocmox-
cTByiomee B HAYES MAbBHie 0THOCHTCA 0YeHH JErEOMECIEHHO
EB BONDPOCY O BO3BDPAMEHIH TPETPHMB JANOMP ILIOAOBB
Belld; yYeHHe OTPAHHYHBAIOTCA YEA3aHieMD HA TO, YTO BOS-
BpaTy moxiexars fructus percepti, percipiendi m consumpti®).

) Hartmann u. c. ctp. 167. Korn B. c. crp. 232. Jaeckel
8. ¢. crp. 152, Volderndorf m. c. erp. 115. Menzel B. ¢. crp. 253—
254. Xora Kosakb (H. ¢ ctp.290) M roBOpHTB, 910 fructus percipiendi
He BO3BPAIamTCH, BHO CL OXHOA CTOPOHH JONyCkaeTdh BO3BpaTH fr. me-
glecti, a ¢b Apyro#t — mo cBoeMy momumaers ir. percipiendi; noromy-to
déxprepusopds HANpacHO NMPHNMCHBAEGTH €My MHCIb O HeBO3BpalleHiH
fr. percipiendi Bv o6menprEaTOMB CMHCXB.
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Ecau ucxoxuts u3s To# TOuRM 3pbmid, 9T0 BO3BpAMAOTCA
Jamb TB WIOAH, EOTOpWe NMpEmAOCh O BOSBPATHTH CAMOMY
JONKHUKY IYyTeMb HDAMAro B3HCEAHiA, ecAHOH TOTH HE CO-
BEPmH1D AKTA, TO ABiaeMull yyemnmm nepeuens fructus cs
OJHOH CTOPOHHW CAHMIEOMD WOAOHB, CBH APYrofi —HEMmOJOHS.
OB CANMEOMS HOXOHD IOTOMY, YTO BB COCTABH €r0 BONLIH
fructus percipiendi, RoTOpHE HA BB EaEOMB CIyuaB He BOS-
BPAIIAI0TCA; 3ACTABAATH TPEThe JHIO BOSBPATHTH CTOHMOCTD
II0JOBB, KOTODHE OHO MOTJI0 H3BIeYb H3b Bemd, HO HE
H3BICEJO, 3HAYATD JABATH 0c06Yyio npeMiio Epexuropy. I'prom-
MaHs, marepmperapya L. 10 § 19—22. L. 25 § 4—6
D. quae in fr. cred. 42, 8, popuyaupyers TaKEMB 0GPa3OMB
MuCAb Yapmiana d CneBoJH: HeW3BieUeHie ILIOJOBD ABIAECTCA
OTEA30MB OTH npio6phrenia, a He yMeHbIIEHIEMs HMYIIECTBA,
a DOTOMY CTOHMOCTh UXH He MOXKETH OHTb IOTPeGOBAHA OTH
rperbaro auna '). Bs sajauy Hacroamaro mscabiosamia He
BXOJAMTH BHTEPIpPETANid JArecTh, & HOTOMY MKW H He CTAHEMB
pa36upars exsa au BBpHOe ToAkOBaHIe I'plonMana. Jig mach
B&EHO, YTO, IO CYmECTBY, MHCIb, AKO-0K BHCEA3aHHAA PHM-
CEAMH lopHCTaMH, OesycaoBHO BEpHA. Tperhe 1um0 He MORETH
orebuats Bb Goapme#t MBph, ubut orBBuaers cam® joIE-
HAED Tepels CBOHMB EPeJHTOPOMB; XOIZHAKS, HE PHCEYA,
MOEeTH BO3JePEATLCA OTH HOBHXH Hpio6phrenili —EaED MH
BHMe BEXEIA OTEAsH OTH npio6phrenia ompoBeprayrs GHTH
He MOEETh, He MOEETH M TpeThe Aumo orBbuaTh 3a yKI0-
HeHie OTH yBelddeHid JOXO0J0BH CPH HMYMECTBA, Kb HEMY
IOCTYMMBIMAr0 OTH AOXERHAEA. Cb Apyroft cTopomH, mepe-
yenb fructus megocrarozens — fructus stantes u exstantes
AONEHH OHTF BO3BpaMIeEH, HO BB Eako#f MBbph? —BB sTOMB
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Bech Bompock. Ecim Tperpe aumo eme Be yembBiao coGpats
ILIOJOBS Ch EyUJAeHHAro mMBHiA, To OHO BOSBpamaeTs HXB,
Baksd fructus stantes; ecam oHO co6pa’o WX M OHH HAXO-
AATCA H& JMIOO, TO OHO WUXTH BOSBPAmAeTh Eak® fructus
exstantes, Tax®e EaEb fructus percepti; fructus consumpti
BO3BPAIIOTCS HE KAED IIOTPe0IeHHHE IIOJH, H3BIEUEHie
EomX® mocabrosano Bo BpeMd BIaybHid, a Ear® moTpeGren-
HHe ILIOAH, BOTODHe XONBHH-GH OHIM GHTh BOSBPAMEHH
M AONEBAEOMB, €CIHOH OHB He NPOAaAD CBOero mMbHiA.
Crasa Takoe orpammyemie, EAKD HEOGXOZEMOCTH BO3paIie-
Hif MIOZOBD BB TOMB KOIHYeCTBE, Bb KAKOMB OHH HAXO-
aacs O BO BpeMs BSHCEABiA, MH GepeMT 33 HCXOXHYIO
TOYEY coCTofHie HMBHiA B 3TOTH MOMEHTD; HAOAH HAXO-
ldsmiecd TaMb, coGpaHEHEe W IOTpeGIeHHHEe 10 BTOr0 MO-
MEHTa, TPeTHEMD JANOMB BO3BPAMAITCA II0 OPABHIAME O -
Refo6pocosberaoMs Baaxbmim. B® Bmiy mpumbmenmia BH-
CTABICHHAr0 HAMH HNOJOKEHid, KOHEYHO, HEOOXOAAMO, ITOOH
EpeIaTops, Tpebyiomi#i BOSBpAmEHid HMYIIECTBE CB IMIAO-
JaMH, YEAa3aIB KAaEid nX0fH HMBiEce GH BO BpeMA BSH-
CKaHid, ecim6H OHO GHJIO NPOWSBENEHO EPEIATOPOMs BB
EMymecTsS JOIEHHEA; eCIH OHH HAXOAATCA HA JHIO, TO
OHH NOCTYNAOTH BB YHCIO OOBEETOBT BIHCEAHIA, €CIM HXB
HBTH, T.-e, OHE WOTPEGIEHH, TO CTOMMOCTH HXB MOKETH
OHTh BSHCEAHA CB TPETHATO JHIA; OTBETYMRY — TpeTpeMy
IENY JOIEHO GHTH OpPeACTABICHQ ITAPOEOE HPABO BO3Pa-
EeHid; JaON JBACTBATEIPHO EOHCTATHPOBATH EOAHYECTBO
II0J0BB, HAXOAAMHUXCA BH uMBHIm.

T'oBopa o fructus naturales, meas34 me yrasats Ha fruc-
tus civiles—na naemmylo maaty m mpomenTH. M E® mEME

‘ 12
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npuMBHAETCA BHCTABIEHHOE OOmee mOJXOEeHie: TpeThe JHIO
BO3BPAMAETH UEPBYI0 H YIIAYMBAETH BTOPHE IO JeHb YCTa-
HOBIeRid mpaBa cyreGHAro saizora. B® wacTHOCTH OTHOCH-
TEJbHO TPONEHTOBS HAXO0 CEA3aTh, UTO KOrJA TpeThe JAHIO
OPOHW3BOAUTH YIJATY HXD MO ACHb BSHCEAHiA, 0€3MI0JHO
o6pameHEar0 HA HMYMECTBO JXOJIEHHEA, EPeJUTOPH, Ode-
BHAHO, HECETH IOTepI0; OHb Ee NOAYYeTH HPOMEHTOBH CB
BTOT0 AHA 0O JeHb HOAYYeHid IL1aTC:EA; HA CAMOME EE
xbrB oHBD HEYero He TEpAETH, TAED KAED IPABO HA OPONEHTH
33 9TOTH NpPOMERYTOED BpEMeHH, 38 HEMD COXpaHAETC,
HO He OO0 OTHOMEHI0 KB TPeTheMy JIHOY, & IIO0 OTHOIIEHiIO
EB JONEHHKY; HOAydad YJOBIETBOpEHie HOyTeMT B3HCEAHIA,
EPeJUTOpPs MOAYYAeTH IO NeHb HOCIBIHATO IPONEHTH —OHMH
BXOZATH BB COCTABb €ro TpeGoBaHiA, HO CH TPETHAT0 HE
MOryTh OHTh BSHCEAHH; CBH HEr0 BSHCEHBARIOTH KANHATAIH
m10cs °/p-TH 10 JeHb BIHCEAHIA.

[TpoTEB 9TOrO MOryTH BO3PASHTH, 4TO IpH3HABAA Gorbe
COPaBeJIHBHME, B HHTEPECAXT TPETHAT0 JHNA, OPAHHIATH
ero OTBBTCTBEHHOCTh, MH CO31a€MP HECHDABELIHBOCTS A1A
EDEIHTOPA; OTCHIAS €ro Kb JOIEHHEY, MH TEMB CAMEME OT-
EasHBAEMD €My BH TaEOMB mpaBB, EoTOopoe oHE mMBeTs,—
B5 1paBh Ha °/0-'m, a Me®&]1y TBMT TpeThe .1umo, Braxbamee
-HMYIMECTBOME Sine causa ¥ cum conscieutia fraudis, moasso-
BAJIOCH STHMD ERIHTAIOMSB, OCTABIAL Y ceba °/y-Th cB mero.
Ha 970 TOIBEO0 M MOKEM BOSDA3HTH, YTO, BO-1-X'B, B BTOMB-
TO M 33EJIYAETCA ypaBHOBBmWBARie HHTEPECOBs CTOPOHD—
¥ Ta, W APYrad CTOPOHA XOZXHA Tepmbrs H3BBCTHYIO X0XI0
HEeYAOOCTBS BO WMA HHTEDECOBT NDOTHBHHER; EPEIHTOP
HOIY98€Ts OTH TPEeThAr0 JHNR Bemb, TpeThe JANO IH-
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maeTcA HMMYMECTBA, BB BHAY IOJYYeHid BToH Bemud, jJa
eme Ch OPONEHTAMA WO JAeHb B3HCEAHIA; CIPaBELIHBO-IH
0CBOGOEJIATh TpeThe JHINO OTH NPANJIATH KB TOMY, 9TO
EpeZnTOph DOAYYAIE-GR IPAMO OTH ZOAKRHEEA? Bo-2-X5,
XOTA TpeThe JANO W BIagBeTs sine causa, KAKS & 3amb-
THID BHINE, HO 3TO eme HE SHAYATH, UTO KOHAWENIONHHIH
HCED JoXmeHd OMTh mpmmbugeMs BO Bceit cBoeit cyposo-
CTH; I0pHAWYECEAd JIOTHEA BOBCe He Tpe6yeTs, YTOOH Bemp
6ui1a 0TOGpaHA OTH TPETHATO JANA Ge3yCIOBHO Cum oOmni
causa; B STOMT-TO ¥ 3aRJIOYAETCA OTHOCHTEIsHAA HexBil-
CTBATEJBHOCTH AKTR; AKTH He cTaHOBATCA uullum c® mage-
miems BCBx® ero mocrbicreiff, Bo Bckx® HampaBieHiAXD.

Bemp B0 BpeMa HaXOEJIeHIA BH cocTarh mMymecrsa
TPETHAT0 JHOA MOEETH HAM YIYIMATHCA HAM YXYAHETHCA
¥ CODAMHEBAETCA: B KAEId OTHONmEHiA TpeThe JHNO CTAHO-
BATCA KB EDEJATOPY WO IOBOXYy STHXH H3MBHemi#t Bempm.
IT0TH BOUPOCH, KOHEYHO, JXOXEeHD OHTb pBmeEs Ha
OCHOBaHIE OOIEXB NMPABHIF O BO3BPAMEHIH Bemu HeZ06GpO-
copberauMts Biraxbasmems, mpmuyeMt HBBTEH ocHOBamilM xb-
JaTh OTCTYIIEHIA OTH STHMD NPABEID, TYTH 38 HCXOXHYIO
TOYRY MOEHO OpDATh COCTOAHie HMYIMECTBA BO BpeMA mepe-
xo01a ero kT Hepo6pocosbcrmoMy Baaxbibny: ecam oHO yXya-
mAI0Cs, TO TPEThe JHNO NOXBEPraeTcd B3HCEAHIO CYMMH,
Asadomelica PA3HOCThI0O IBHH MMymECTBa BB UPeRHEMD H
Bh HACTOAMEMT €d COCTOAHIH; eCIH Xe HMYMECTBO YIyu-
MHAOCH, TO OHL MOKETH NPOHSBECTH BHYETH PACXOXOBE HA
yayumerie, HACEOABEO BTO AONMYCKAETCA HPABAJAMH O HEXO-
6pocosberaoMs Baaxbmim *).

1) Jaeckel B. c. erp. 152. Cosack B. c. crp. 259—260.
12°
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IIpoTess IpaBa TPETHATO JHNA HA BOMEMEHIe H3AEPXEEED
yAydmeHiA BMYmeCTBA, Bh NPOTHBHOCTb [OCHOACTBYIOMEMY
uekgino '), suceasarca I'apruars °); aprywmemrania ero Ta-
EAf: BO-1-X> Heassd CEA3aTb, YTO EPeIHTOPH oboraTHicd,
BOCHOAB30BABIIACH, EAKT OGHEETOMT BSHCEAHIA HAIHIHHME
yayumeHiems; HSB TOro, YTO TPEThe ARNO CXBAANO HSACPREH,
HeAb3A BHBOAHTh, YTO KDEAHTOPE HMH 06OraTHIci, — OHB
IOAyUAETH IAMb TO, YTO €My HALJERUTH IO MHPABY BSH-
CEaHia; BO-2-X'b, BOSMel|eHie H8JePEEKD HEOCYMECTBEMO—
3a9eTh M peTeHNid HEBOSMOXHH, HCED X&e He Oyzers uMETh
OCHOBaHiI ®, BH-3-XB, eCIH AOJXHEHES He HMBers npasa
H& BoOsMemleHie W3jepPEEED YIYYNEHiA, TO H TpeThe JHIO
aroro upaBa He HMbers. [apTMART mpexsaraeTs mpHASHATH 38
TPETHUMD JHIOMB IPABO H& BO3MeM[eHie H3ZePZEED TOIBKO IO
OTHOIIERil0 KB A0JEHHRY, Kb KEOTODOMY OHD H X0X&EHD 06pa-
rathcd. Kags aprymenTanis, Taks ¥ cnoco6s paspbmenia sa
CTOAMATO BONPOCA IPEJCTABIAIOTCA HEYXO0BIETBOPATEALHEIMH.
Bo-1-x3 o6oramenie EpeguTopa HecOMEBHHO; €CIH OHB MOAY-
YEID OTH NPOAREHM HMYMECTBA, OPioOpBTEHHAr0 TpPETHEME
JEneMs, 6oxsme, 9EMT OHB mMOXYYHAS OH OTH CAMArO AOXEK-
HHE&, TO OHB, 0YeBHJHO, 0GOraTHACA H& CYETH STOr0 JHIA:
AKTE, EAKT MH 3aMBTHIN BHIIE, OEASHBAETCA COBEDIICHERIMT
He Bb ymep0s, & BH IOAb3Yy €ro; XOTd EPEJHTOPH H MO-
IY9HAD TO, YTO €MY IPHYATAIOCH OTH AOIKHHER, HO IIO-
JYyYEIs HE U3D HMMYMECTBA JXOAXHWEA, & H3b HMYMECTB&
TPeThAr0 IHNa, SaTPAYeHHAr0 HA HMBHie; BO-2-XB, BO3Me-

1) Korn B. ¢. ctp. 230. Cosack m. c. crp. 260. Volderndorf
n. c. crp. 112.
’) Hartmann =.c. crp. 170—171.
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MAoTCAd W3JEPREN WMYMECTBA TAEAMT He OYTEME, KAKEMS
TpPeTbeMy JHNY BO3BPAMIAETCA HSIHIIERD OTH HPOJARH HMY-
mecTB& Cb TOProBh BB TBXB CIy4adxb, KOrAa CYMMa Tpe-
OosaHia EpeguTopa Memle cromMocT: EHMymecTBa, mpioOph-
TEHHAT0 TPETHEMB JHIOMS OTH AOIERHHER H HOJIERAMArO
npozax®d; Tyrs y®e EBTH Hajgo6HOCTH HE BB 8aderh, HH
Bb peTeHnid, HA BB HCEB; BB-3-XB5, 60Apmad pasHANa MEELY
CaMUMP JAONEHHEOMS H TPETbHMD JAIOMSH; €CIH CaAMD JOAR-
HARS He MOXEETH Tpe6oBaTh BO3MEMEHiA HWSAEPEEED yayu-
menid cBoero mMBHia, To WS® sToro Be crbxyers, 9UTO W
Tperse aanmo Be uWmMBers sroro mpasa; BBAL aTO a36yumad
HCTUHA, 9TO TOILEO BIaxBiens ,9yEOro‘ EMymecTsa, 06d-
33HHHH# BOSBPATHTH ero, uMbers mpaBo Ha BOsMemeHie W3-
aepxees. Hakomerms, cmocods paspbmenia Bompoca I'apr-
MaHOMT HeBBpeH® mOTOMY, 4TO, EAKH MH BHABIE BHme,
TpeThe IHI0 He MOEeTH OHTh HPUCYZEJEHO KB COBEDIIEHi0
abiicrBilt BB moap3y jApyroro,— negotiorum gestio mubers
I0pEAAYECEOe 3HAYEHie JUmMb EKAESH JOOPOBOJLHHIY AETE.
JoETpEEA U B3aEOHOJATEIHCTBA H3ZABHA CTABATH BB
HCEJIOUATEIbHOE TOJ0EeHie TpeTse Iumo, mpio6pbrmee Bempb
xoSpocobcTHO mO GesmesjHOMY aKTY; JHNO 3T0 OTBBYaeTH
xams  quatenus locupletiores facti sunt, Eag® roBopmTB
Yasmiass '). Mu eaybim BHme, 4TO DO OTHONIEHID KB
OJapeHHOMY BCErfa HpeXmoJaraercd, YT0 OHB HAXOAHTCA
in conscientia fraudis, mpamieMs 9arT0 praesumptio juris et
de jure; pass cosepmeHsd GesMesiEEE AETH, OHEH, 0ess
JOEA3ATEABCTBA  conscientiae, DOZIERHTS YHHYTOREHIIO;
HMYmECTBO, HOAYICHHOE HYTEMD Japa, BOSBPAMAETCA BB
1) Ulpianus ®s L. 6, § 11. D. q. in fr. cred. 42. 8.
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ggca0 oO6neerosp B3ucEamHid. Wmoe xbao oreBreTBen-
HOCTH; 005eMD ed ompexbigerca mo (PaETHIECKOMY IOJ0OEe-
Hilo Bemeit; TyTs y&e Ebrs Mbcra npunbaenin nasaxnh 0aHaro
nepo6pocopberaro Biaxbmia. Bompocs o ToME, Eoro cuH-
TaTh Xo6pocoBBcTERMT mpioGpBraTeseMs  mO Ge3MesTHOMY
agETy, MOBAJUMOMY, OYeHb OpPOCTH, HO NpE GimmaimeMs
pascMoTpbHim OEA3NBAETCA, 4TO OHB ARETH IOBOAD Yde-
HEMB BHCEA3aTh BeChbMa pasHO0OpasEmA Bosspbmid. Bos-
spbmia 9TE MOryT® OHTb CBeJeHH KB ABYMD TEODiaMB:
teopin oromgecTsienia bona fides c» ignorantia fraudis
# Teopim pasamuenia bona fides ors ignorautia fraudis.
Hpexcrasareramr nepsofi apagwrca legers '), Orro *) m
Koprs ®). OE& HCXOAMTSH 3B TOr0 MOJOZKERid, YT0 JA4 TPH-
sHaHiA A06pocosBcrROCTA JENA BOOARB X0CTATOYHO, ITOOH
OHO He 3H&I0 O HamBpemim JOIEHMEA NPHYAHATH BpPEAB
EPEAUTOPAMD; J14 BHECEHEHid HOBHXT IPHSHAEOBS HEZOGPO-
copbcrrocTH HBT® HAEAEWXD OCHOBaHi# — mpEmaocs OH
€037aTh 0cO0YI0 EATeropilo, Ch OCOOHMH NPHSHAEAMH, CTOd-
myio Mex1y A06pocoBBCTHEIM® H Hexo6pocoBBCTHHMT mpi-
obpbrenies semu. He Tag® pascy®jaloTs IpeNCTABATENH
Teopin pasimienia. Tags, Kosars *), ®éiszepmiopds °),
Tapryans °), Kpanuxdesszs ’) u ap. ne foBoascTBYIOTCA OXHOMK
ignorantia fraudis; oEm eme yMeHFMAOTH 4HCIO CAYYAEBD

1) Jaeckel B. c. crp. 161—163.

) Otto u. c. crp. 184.

%) Korn H. ¢. crp. 190.

4) Cosack =. c. erp. 299.

*) Volderndorf m. c. erp. 113—114,
¢) Hartmann =. ¢. crp. 173—174.

") Kranichfeld n. c. crp. 43.
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npaMbaenia OrpaEAYenHON OTBETCTBEHHOCTH OJ&PEHHAT0; IO
Bxs MABHIO, ecim oxapeEEN# Mors, mo sphiows ofcy-
#®]eHid, NPHATA EB SaKII0YEHi0, 9T0 JaP5 OPEBHMAETH CHIN
Japarend, TO OHB Yy&e TOrAa mogaraercd HexoGpocosber-
HHMb. OTH YYeHHE CO3JRI0TH HBYTO CoBepmEHHO HeyIoBu-
MOe, JHMEHAOE TOYHO-ONpeABIeHHHXS TrpaHENs; IO HXB
mEbailo, pass oxapemHn#t He OHIB YOBEAEHT BB TOMD,
9TO &ETH COBEPMEHT KO BpPeLy EpPeIuTOpaMs, OHB yEe He-
noopocosbcrens. CaoBoMB, moaysaerca HBITO 0YeHs pac-
IIEBYaTOE, Gesbpexnoe. I KB ueMy C031aBATh HOBOE BHY-
TpeHHee COCTOfHie — IPOMeEYTOYHOe MeEXy bona ¥ mala
fides? Baarozaps BTOMY COSARHII0 TepdeTcd €IHHCTBO BB
OTABIPHHXT MOMEHTaXH AaETa, cosepmensaro iu fraudem
creditornm. Pass conscicntia fraudis asiserca TaEmMs Mo-
MeHTOMT N0 OTHOMEHI0 KB TPETheMY JHLY IO BODPOCY O
NpHSHAHIA &KTa HexBHCTBUTEILHNME, STOTH EE MOMEHTSH
gorxeHs umbrh 3Hauemie jxida onpexBiemia oreBrcreen-
HOCTH; Bb HOBOMB, Ja elle COBEpPmEHHO HeoumpexBbieHHOMS
momenrs nago6mocrm He mMberca. B® BHAy aToro Teopiw
oroxaecreaenia bona fides ¢w ignorantia fraudis goxmmo
6uTh OTAAHO HecOMHEHWHOEe IpegmouTeHie.

Ho roGpocoBbcrHOCTS OZapeHHAr0 AAETH €My NPABO HA
orpaEMYeHHy0 OTBbTCTBEHHOCT IMmMB X0 TEXE IODSH, HOKA
3T0 COCTOfHiE OPOZOIEAETCA; HEAOCTATOUHO, YTOGH OZapeH-
HR# BS MOMEHTD MOAYYeHid Japa HAXOAUICE B STOMB COCTOA-
HiH; OHB ZOIEeHD HAXOJATHCA BH BTOMDH COCTOAHIA BB Te-
Yemid BCero BpeMeHH cBoero Biapbmia; Tyrs mala fides
superveniens mwBers pBmareibHOe SHaYeHie — NpHE BXO-
EjeHin ed, BiagbHie ojapeEHAro ofpamaercd BH Hex06po-
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cosBcTHOE; TARKOe BirigHie, EOHEYHO, He MOEETs He HMBTH
IpexbaABICHIA HCK& KD OAAPEHHOMY, HO BXifHie 3T0 OEasH-
BAeTCA JEmb HA mocxbiyiomee Bpema ').

Hepexopuns &b camolt orsbrersemmocrE xo6pocorber-
Haro mpio6pBrenia mo Gesmesymo# crbike. Bume M y=xe
He pass EMBim cayualt yEASHBATH H& TO, 9YTO, HECMOTPA
Ha8 ero bona fides, a ero ignorantia fraudis akrTs mox-
Je®HTH yHEuTOZeHilo. Ho mpmmbBHemie KT HeMy CypOBWX'B
mocrbacTBilf, CBASAHANXE Ch YHAYTOREHieM'h aKTa, COBpe-
MEeHHAH XORTPHHA CYHTAETH HeBO3MORHHMSB. OrtBBrCTBeH-
HOCTh 38 BCH DJ0AH, X0T4 H ORasaBmiecad BO BpeMA B3H-
CEAHIA CB AOAEHHEAR, OTBBTCTBEHHOCTH 38 YXYAIEHid, Orpa-
HHYeHid ImpaBa Ha BosMemeHie HsJep&ZeED — HenpEMBRHME
EB Ao6pocoBcrHOMY opapemHOMY. Opapemmmit orphuaers
quatenus locupletiores facti sunt, HaCEOZBEEO OHB 0Gora-
TaACA —non ultra, npuGaBiders YJIBNIaHT € 0COGEHEHMT
yAapeHieNs. JT0 mONOXeHie NDHHANE COBpPEMEHHA JOE-
TPHHA H3AKOHOATeAbCTBA. M3 ca0BT Yasmiana quatenus locu-
pletiores facti sunt, non ultra cybsara To sagmouemie,—
crasmee communis doctorum opinio, —uTo Tperse AEMO OT-
pbuaers 3a Hasaunoe oGoramemie, auf die jetzt noch vor-
handene Bereicherung ). Bucrasiserca Tagoe ofmee Io-
J0EeHie: TpeThe IWNO BOSBPAMAETH TO, UTO eme HAXOXHTCA
Bb €r0 PyEaxh, H B TOMB COCTOAHIH, BH EAEOMT OHO HA-
XoxuTCd, He OTBBYAA HE 33 yXyAmeHie, HH 33 yMaXeHie CTOH-
MOCTH; €CYH OHO OTYYAHAO HMVIIECTBO, TO BOSBPAMAETH SKBH-

') Jaeckel n. c. crp. 163 — 164. Volderndorf u. c. crp. 114 —
115. Hartmann u. c. erp. 174—175. Cosack n. ¢. L ¢.
*) Windscheid u. c. crp. 683.
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BAJEHTH, TOJBEO HOCEOIBKY TOTH HAXOJHTCA B €0 AMymecTss,
x0T4-GH OHD U yUOTPeGHIS ero HA CBOM Hagobmocr: !). Uss
9TOr0 MOAHO-OH OHJIO CABIATH BHBOXB, YTO TPETHEMY. JHIY
J8€TCA BOSMOEHOCTH HHYEr0 HM BO3BDAMATH, TAEOE MOAOKeE-
Hie mpuBero GH KB TOMY, YTO JHNA OJaPEHEHA coBmuiu Ou
npojaTh Japh; & pash OHB HpPOAAHD, TO JOEASATH, YTO
HMEHHO JeHbI'H, IONYYeHARS Bb BaXE SKBHBEHTa, HAX0JATCA BB
uMymectsB ozapennaro, HeBosMOo&HO. C.10BOMB, OTBBTCTBEH-
HOCTh O&PEHHAr0 CBOAHTCA E' BYIK. BB BEAy 9T0ro pbiaerca
OrOBOPEA, EOTOPOI0 EEJAITH CHACTH IPAETHIECEYIO 6e3mban-
HOCTh Np&BHIA, & HMEHHO, FOBOPATH, YTO HEe BCAKOE H3pac-
X0J0BaHie SEBHBAICHTA IOYHTAETCA BHOHTiEMT ero Hsh COC-
TaBa EMYNECTBA; €CIH HMF YOJaYeHD XOArD HAA CABIaED
He06X0JEMHI PACXOAB, TO BB 9THXD C1YIaaX'D OAapeHHHIH 060-
Tamess H 00A33HD BOSBPATHTh CYMMy, EOTODRd OCTaJacCh
BB cocTaBh ero mMymecrsa, 61arofapa ynaars joara Ham nox-
PHTII0 PACX0Z0Bs H3H DEBEBAJEHTA ). MOEHO AH mOXOGHOH
oroBopet mpuiaBaTh cephesHoe mparTHIECEoe 3HAYeHie? Kaks
AOEA8aTh, EAEid HMEHHO JEHHIM NONIIH HA YIIATY AOX-
TOBB H IOEPHTiE PACXOOBH— 14 EPEJATOPA 9TO CIHIEOMb
TPYAHO, AJd TPETHAr0 JUNA CAHMEOMD JErK0, & AId CYAa
€0313eTCA HeBO3MOBHOE MOI0KeHIe — HBTS CPeACTBD, EOTOPHA
yobuan 6u ero, 9r0 TAREMH, & He JPYTAMH MOHETAMA MPOBS-
BejeHa ymrata. Ecan, ¢b 04HOH CTOpOBEH, HecoMHBHHO, Heaa-
TeAbHO Ocaabaenie oTBETcTBeHHOCTH J06pOCOBBCTHArO OZapEn-
HAro, T0 Cb APyroi, CoBpeMeHHAd JOKTPHHA Ja€Th TAEOE TOAEO-
BaHie MHCJH YJbHiaHA, KOTOPOE HEJb3d IPHSHATH YARYBLIMD

) Volderndorf n. c. crp. 115—116.
?) Ibid L c.
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chzm TaEs nosEMarh orebrcTBeHHOCTS quatenus locuple-
tiores facti sunt, To sacayra Yibniama ouenr He BeJHEA.
IToayuaerca BBcrOIBEO HHAA RAPTHHA, €CAH MOHEMATH 060-
raujeHie Takb, EAED ero NOHHMAID DHMCEil IopacTs:
orpbrcrBenHOCTs 33 oGoramenie He mmbers wMbcra, ecam
Bemb He HAXOZHUTCA BB COCTaBB HMymecTBa oGuraTEBma-
rocd, Bcabacrsim TOro, 9ro oma morm6ia cryyaiHO HAamp.

' 0T mO®ADA, HABOAHEHIA U T. . KA YEDaJEHA; OJaDeHHHH He

orTsbyaers; A TOrAa, KO OBD ee Ge3Me3THO OTYYAU.IB, YHHITO-
EHID HAN YOOTPEOHIS BB CBOE YAOBOJBCTBIE; €CIH &HE OHE €e
BOSMESIHO OTYYAWIS, TO, HOBoe npioGpbrenie, moayyeHsoe BB
9KBHBRJEHTH, Y Hero OTHHMAaeTcA; HAND, ecan 06MEHAIS mO-
JAPEHBYIO Bemp HA APYLYO, TO JOI&KeHH JHIb BEAATH HO-
aysenHyi0 B5 o6ubED '). Ecam npreats taroe momarie 0Go-
ramenia, ycranosiennoe eme Casussu %), To MHCIp Yis-
miaga moaysaers BmOXHE ompepBieEHHE CMHCIBD W DpaBRTH-
yeckoe 3Havenie. IIpoTups BEro MOKHO NHME BO3PAKATE, €CAH
He Bp OpEHOUDB, To BB mpuMBHEHIH KB IPABY OCUApHBA-
gid agToBb. OTBBTCTBEHHOCTH 5T& INPEACTABIAETCA HAMB
CINIIEOMB €1a0010; KOHEYHO, HaJO0, IIOBTOpAI, OCIAGHTDH
orebrcrBennocts bona fide ojmapemmaro, Ho... est modus
in rebus—ryrs ciumEoMT MaJlad IbHA JaeTcd EHTepecaMb
EpeauTopoBh. KpesuTops He mOIyYaeTh: YAOBIAETBOpEHid Gia-
rofjapa TOMy, 4TO HAND. OJaPeHENH NOZAPUIB Bempb HIH
cEers ee, mid o0MBHEAAD HA Bemp, MMBOMYO TOABEO XAdA
Hero nbay; BBEp OB® BB BTHXH CIyYAdXH HPOABHIB CBOE
pacmoioEeHie EB APYrdMD, IPOABHAG KAINDPHSH, YAOBIETBO-

) Korn H. c. ctp. 102—103.
") Savigny H. ¢. 1. IV crp. 69—77.
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pEIB CBOE SroMCTHYECKOE YYBCTBO, HacIajmicd u T. I HA
CueTh EPEJUTOpOBD jJapHTerds Kjsa 1# ¢ CoBpeMeHHOH
TOYEM 3pbHiA 5T0 MOEeTh OHTh IPHSHAHO CHPABEJIHBHMS.
Hawt ra®erca, uro Bmoam’b pocraToyso, ecam BB BHAY A0-
6pOCOBECTHOCTH OJADEHHAT0 IOCTABHTH €0 OTHOCHTEIBHO
BOSBDATA HMYMECTBA BB IOJOEeHie J06pocopbcrEaro Bia-
ababna. 910, BO-1-XB, 0C0GEHHO BB BHXY OTBBTCTBEHHOCTH
88 ILIO/IEI, A3BJEUCHHKE 0 MOMEHTA B3HCEAHiA, 6yxers Bnoind
cia6ad OTBBTCTBEHHOCTb; BO-2-Xb, STHMBH HECOMHBHHO yAO-
BIETBOPHTCA HHTEPECH EPEIATODPA; BB-3-Xb, COXPAHATCA CBA3H
Ch JCIOBiAMH ONDOBEDEEHIA aKTa, NOJICEAMAr0 YHHITO-
®emgio—mopr mala fides, ¥ BH 4-X5, mO1yIATCA BE PE3yab-
Tard HBur0o, He mporuBopbuamee puMCEOMY mpaBY; HAmp.
Benyaeif, roopa 065 06S3AHHOCTH OJADEHHATO BO3BPATHTH
II0AH ') OPAMO YEasHBAETH Ha OTBBTCTBEHHOCTh nescius’a
OCHOBAHHYI Ha Gorbe MArEEXB HAYAIAXD °),

Hakomens Heis3d He YEa3aTh HA BOOPOCH 0065 oOnus
probandi BB pasCMaTpPUBAEMHXH CIyIadXxb. Yuerie phmu-
TEIBHO PAcxoidrcd BO MEBHiAXT, Je&UTH I 0G488HHOCTH J0-
rasarb mala fides ma Kpegumropd mam bona fides ma oxapen-
mouds. Xora ®Peasaepmiopds ®) m mozaraers, uro BB Ha-
cTodmee BpeMa 3TO BONPOCH HEBAKRHHHA, TAED BAKB Cyjreii-
ceoe yOb®aemie craraerca msb Bcell CyMMH (arETOBB, mpH-
BOJHMHXD CTODOHAMH, HO Ch O9THMB COIMJACHTHCA HEIb3d,
TAE'D EAET BOIPOCH 00 0Yepe]d Bs IPABEJERiH 9TAXS PAKTOBS,
a, cabzosare’pHO, BH JOEASHBAHIH, HAEOrZa HE MOKETH IO-

!) Venuleius B L. 25 § 4 n 5 D. h. t.
?) Reinhard u. c. crp. 143.
%) Volderndorf n. ¢. crp. 114.

N
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TepaTs cBoero sEademia '). Bce pasmoraacie Memxy yue-
HEMH CBOAATCA, BH CYMHOCTH, K> TOMY, H3s EaEO# mpe-
symnniz cabiyers mcxoamts: bonae mam malac fidei oaa-
pernaro. 'ocmozcreyromee Mmbmie ’) mcxozars ®ss mpe-
symnnin bonae fidei ® TpeGyers, 4TOOH EpeAHTOPS AOEA-
3al1b, uTO OxapeHEHH#l oforarmicd; (AETH OGOramieHia ecTh
$aETs mpaBompoH3BOAAMmil, KOTOPHH B 10AKeHH OHTH HpH-
BeJeAs H JXORA3aHH EDeAHATOPOMB. Doibme HARARHXD A0BO-
A0Bs MHBHiE 9TO BB CBOIO NOAL3Y NPHBECTH HO MOXETH H
onpapiaHie ce6B HAX0JHTH AAMB BB TOMB, YTO H JOKTDHEA,
H 3AEOHOJATEJbHHA ROMMHCCiA GodTca npesyMnnim malae
fidei. Boxbe coxmgno MOTHBHpYyeTcs UTpPOTHBONOJOXHOE, He-
comnbrno pbproe Mmbmie, mpeacraBizemoe Kopaoms u Ko-
33KOMB °): 38 HCXOAEHH NYHETH GepyTs mpesyManino malae
fidei; ocroBamieM® OmpoBep®emid, rosopaTs HKopas, aBid-
0OTCA: JapeHie W IpHAATIE JApa— YEJOHEHiA-&e OTh HOPME
HAKOrAa He NpeANO.JaraioTcd; ofapenHH# oTsbuaers mo akTy
BOOJEE W ec1H OHB EeiaerTs yMalHTh CBOK OTBBTCTBEH-
HOCTb, TO JOAZEeHD AOKasath bona fides, a Takme m Bch
usmbHenia, mpoumcmejmid BB Bemu; ofmee UPABHAO — TO-
Bopurs Kosaks — crporaa OTBBTCTBEHOCTH OJaPEHHArO,
HCEJI0YeHie Ze W35 HEro ZONZBO ONTH NORA3aHO; OAApeH-
Hu# J0JEEAs OPHBECTH W JOEA3aTh (JAKTH, EOHMH npex-
H0JOZeHie 9TH HCEAOYATCA ¥ OTBBTCTBEHHOCTH O0CIAG-
agerca. Cp atnME coofpamEeHiaMH Hejb3d He COTAACHTHCA.

TQ_Q'M. Mo#_Vue6uuky I'pama. Cysonp. erp. 139—141, 159—160.
?) Jaeckel m. c. crp. 164. Volderndorf. u. c. l.c.
\/”’,_.' %) Korn H. c. ctp. 103, 104. Cosack u. c. erp. 211. Xora Otto
_H. C. cTp. 184 BB 3TOND HC XOYeTh COBHATHCH, FOBOPA: pnicht eine
praesumptio juris, wohl aber eine gesetzliche Annahmé“.




I'VIABA YETBEPTAS.

MsmbHeHie npaBa KpeaHTOpa onposepratb HOpHAHYECKie
aKTbl, COBEpLIGHHbIE AONHHHKOMD Bb €ro yuepom.

WsumbHenie PascCMATPHBAEMATO IIPABA MOMKETH HPOHCXO-
AATH WIH CO CTOPOHH OOBEKTHBHOH, HAH CO CTOPOHH Cy6BEE-
THBHOH.

I. O6sexraBroe m3mbuenie. Usubmaenie oTo sarmo-
vaercad BH 3aMBab B3HCEaHiA ymaarolo coorsbrerByIOmEH
cymuu. 3ambpa 5T MORETH OHWTH JABYXB® pPOAOBB: X06pO-
BOXbHAA M npuRyAETeabHAd. a) Jo6posoirHas sambma
BSIICKAHIA yHmA&TON AeHe®HOH cyMMH. Memay Epe-
AMTOPOMB H TPETHEMD JHNOMT MOKETH COCTOATHCA COIAa~
meHie, HA OCHOBAHIH KOEr0 Bemp, HOAIERAMAT BO3BPATY
Bb UACIO OOHEETOBH BSHCKA&HiA, OCTaeTCA Y 3TOTO JAAIA, &
B3aMBHT TOro OBHB 00A3yeTCA YILIATHTH COOTBBTCTByHOmMYIO
CYMMYy JXeHers; Bb 9TOMB cayuaB, crbaosaressno, mpaBo Tpe-
60BATH BOSBPATA BB YHCI0 0GTEETOBDH BIHICEAHIA, 00pamaerca
Bb OpPaBO HA JeHeRHHA HiaTexs. B® moxmo# mpaso-
mBpHOCTH TaROro corramemia ® coMEbHiZ GuTL He MO-
EeTD; IOpEJEYECEiad mocaBACTBiA ero SaKJI0YAKNTCA BH TOMSB,
9T0 mpaBO TPeGOBATH BOSBPATA BEI[E TEPAETH CBOE OCHO-
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BaHie; IP&BO BTO TOAPEO M CYINIECTBOBAJIO BH BHAY TOrO,
uTo TpeGoBaHie EPEAHTOPa OEA3RA0CH HEYXOBJETBODEHHHM'T;
ecIH Xe TpeTse JANO IPOHSBENO YAOBIETBOpeHie, Xad
EDEIATOpa TepaeTcA BCHROEe OCHOBAHie TPeGOBATH CAMYIO
semp ). IIpoTEBUTECA TARKOMY COTIAMEHIW XOJKHHES, Ode-
BHAHO, HE MOKETH — eMy HBTH HHTepeca xBIaTh 9T0: 3TO
6510 6H TPOCTHM'S OPOABICHIEMD EANPH3A; OHD HE MORETS
COCIATHCA Ha TO, UTO TPETHE JHIO Re YHOIHOMOYEHO Hpo-
U3BOJHTh YAOBIETBODEHid KPEIHTOpPA 3a HEro, KOHEYHO,
negotiorum gestio TepseTs BCAEOe OPHIEYECEOE SHAUEHiE,
ecid dominus cBOEBpPEMEHHO BTOMY HDOTHBHTCH, HO AAHHHM
cayuall He TAKOBB: TYTH YOJATA CYMMH, EOEK0 IOramaeTcd
x0ars, BybecTB cb TBM® ABadercd DIaTOI 33 0CBOGOEAEHIE
TPEeThAr0 JHNA OTH 0GA3aHHOCTH BHJAATH Bemp; prima facie
ara ymaara uwbers mocabamee smavemie, o BMBcTB B
TEM® OHa He TepAeTh SHAYEHIA YNJATH A0Ara 338 AOJE-
Eaka. Kakh TakoBad, OHa NODORAAETH NPABO PpErpecca
YIJAQTEBINArO TPETHATO JHNA EB AOJEHHEY; NPH OCYymECT-
BICHIE DTOr0 IpPaBa perpecca, AOIKHEED MOEETH LPEACTA-
BATh DAXB BOspameniit ’); GHTH MOZKETS, TpeThe JEMO MOTO-
ponmaoch ymIaTdT? HETH BB HAAMYHOCTE YCJIOBi#f ompo-
BEpHEHid aETa? OHTh MOXETH, OHO YOJATHAO CIHIEOMB
MHOrO? ® T. m. TyTh y&e xid XOXEHHEA uMBerca gocra-
TOYHHY¥ MMIOYIBCH BHCTYOHTh HOPOTHBH COCTOABIIATOCA CO-
riamenias mim, TovHbe, NMPOTHBT HEBHIOAHHXT Jid HEro
nmocabicTBi#t 9TOr0 COrIameRid, T.-e. OPOTHBS OCYIIECTBIE-
"ig mpasa perpecca. [IpmsHaBas, TAEAMB 06pasoMb, HPABO-

) Cosack . c. crp. 267. Korn. u. c. cTp. 39—40.
' Cosack H. c. crp. 267, mp. 5.
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wBprocTh coraamemia 06T ymiarB cyMmmm jgoara BMBCTO
BHJAYH BEMH, HEAB3A OTPHNOATs H 0043aTeNbHOCTH Ipej-
JOMEHiA TPeThAT0 JWOA AX4 EpefuTopa. Tpere aumo
mMBeTs IpaBo YEJOHHTHCA OTH BHJAYM BEH, IPERIOEUBD
EDeIATODY CYMMY, DaBHYIO ero TpeGoBaHil0; TOTH He MO-
EeTh OTH DTOT0 OTEasaThCcd, M60 BSHCEAaHie €CTs OXHAD
BB MyTel, IOCDPEACTBOMT KOHXB OHB JAOCTHTAETH CBOel
IBIE—IO0ABATO YAOBIETBOPEHiA; NYTh STOTH HE IIPEACTaB-
J4eTH XA Hero HUEAEOTO MHTEpeca —eMy JHMmb He00X0IuMO
HOJYYATH YAOBIETBOPEHie IO TPeGOBaHi; BSHCEAHie, BB €ro
110153y TpPOU3BEJEHHOE, eCTh IPHHYAMTEISHEH NIyTh yAOBIe-
TBOPeHid; nBab ero BIOIRB JocTATaeTcd, €CIH YCTPAHAETCA
He00X0JuMOCTh TIONB30BARIA OTUMB IYTEMB H IOJYYaeTCA
yzoBaeTBOpeHie f06poBoabHOe. HackoapE0 06menpaEATO mpa-
BUI0 B OTHOmEHIM MeEIy AOIRHUEOMB H EDEIATOPOME,
9T0 106pOBOIBHAA YILIATA JOJITA He A3€TH EPEIATOPY IpPaBa
BCEe-TARH 06paTHTBCA EB CyAe6HOMY IyTH, HACTOIBEO BTO
moJ10EeHie X0IXBO ONTh MPEMBHERO H KB JAHHOMY CIYYalo.
Memny Thus lerens ') commbpaerca BB 06A3aTEI5HOCTH IS
EpeAdTOpPa IPUHATH IPEJIATAEMYI0 eMy YIIATY; ecAnGH 8TO
6HI0 TAEb, TOBOPHTH OHB, TO BB mpomecch o0 yEHUTOZE-
HiE AKTA TPEThe JMIO MOr.10-GH BOCHOIH30BATECA TEMB BO3pa-
EeHieM'b, YT0 EPeJUTODT OTBEPr'h UPEAI0KEHHYIO €My YIIATY.
Oporuss sroro I'apTmans *) copasepimso BO3PAEaETH, ITO
EpexnTopd mMBeTs mpaBo HAa YXOBIETBODEHie, & He IIPABO
Ha YAOBIETBOpEHie H3H ompeiBleHEAr0 WMYMECTBa, €CIH
BMB OTEJIOHAETCA IpejloXeHie TPETHAr0 JAMNA, TO OHD CTA-

1) Jaeckel m. c. crp. 147, op. 6.
) Hartmann 8. c. crp. 161.
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BaATH ce6a in mora accipiendi, T.-e. BB TaEKOe HmOJZOReHie,
Bh EREOMB OHB HAXOZHACA OH, ecia6H YEIOHHICA IOXAY-
YATH YOAATY OpAMO OTH XOARHMEA. KB stoMy cabrosazo
eMy npu6aBuTh, 9T0 Iekear He 06BACHAETD, MOIEMY TPETHEMY
JHIy He Opej0CTaBISETCA YIOMARYTOE Bo3pazeHie... 6) Ipm-
HyAHTeIbHad 3aMBHA BSHCEAHIA YOIATOH JeHEm-
Ao#t cyMmMu. Korza Bemp in natura He HaXOAHTCA BB
06131a8iU TPETHArO IHIA, TO KpeAHTOPH npioGpbraers mpaso
Tpe6oBaTh B3HCEAHiA IeHERHOM CYMMH: HCED O BOSBPATEH
pemu olpamaerca BB HCED jJeAexonil. Cp mamell TOYEM
3pbmia Bompocs 3TOTH paspbmaerca ouens mpocro — ph-
mamomee 3HadeHie uMBers npaBmao o x06pocoBBCTHOMT W
neno6pocosberaoMt Biaxbmim. HepoGpocorberamit Biankh-
Jemb JOIKeHS Bb CI1y4aB HeBOSMOEHOCTH BO3BDAMIEHiA Bemu
in natura, ymiaTATh CYMMy JeHerh, DaBHYI0 TOMY, 9TO Epe-
AATOPH HOAYYEIB OH, ecIHOH Bempb HAXOAWAACH Y TPETHATO
aana in natura, goOpocobeTHm# e Biagbrems ymAAuH-
BaeTh BOSHATDAEJeHie JIAMb BB cAyIaB oruyxjienis, mpu
crydaliHoit e rmGeld MMymecTB4 OHB OTBETCTBEHHOCTH He
mozepraered !), Toraa kaks ciyalimas ramess, mo cupa-
BenBoMy 3ambuagito Iegexs *), ms6apagers mepoGpocosber-
Haro BiagbipOa IWmb BH TOMB CIydaB, KOraa OHB AOEA-
#FeTH, YTO Bemp mOrm6ia OH H Yy JOAEHHEA eme A0 B3H-
CEaHid; 9TO BmONHB J0rmYHE# BHBOYG H3B TOr0, 4TO
EpeIATOPT He JOXKEHD MOAYUHTH IPH BSHCEAHIM CBH TPETHATO
auna Goibme, 9BMB OHB mOAyIEAH O DPHE B3HCEAHIE CB
goxmmnga. Memay thus Kosaks ®) aroro pasimuia orpBr-

) Steinbach m. c.,_crp. 163.
) Jaeckel B. c. cTp. 152.
%) Cosack n. c. cTp. 240—247,
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L

CTBEHHOCTH 33 CASUS He NPH3HAETH, & HCEIOYaEeTH Oes-
ycioBEO BO BCBXB cayuasx® oreBrcTBeHHOCTH 3a Ccaydalt.
Hcxoaurs 0BT H3% TOr0 MOA0XKeHid, 4TO rE6eIb HMYIIECTBA
JoAKHA OHTH PASCMATPHBAEMA, EARBH 06CTOATEIHCTBO, CXb-
JaBmee HEBO3MOEHHMSD HCIOIHEHie TPETHEMB JHIOMSB CBoelf
0043aHHOCTH [0 OTHOMEHI0 KB EPEAATOPY. OTO COo6pame-
Hie 6e3yCI0BHO HeBBDHO; ED ARHHOMY CIy4Yal0 HEIb3d IpH-
vBHATP DOJOEEHIA JOrOBODHATO INPABA: TpEThEe IHIO He
JTOXEHUES EpefuTopa. Bupouems, sTo Mabrie Kosaka o6sac-
HAETCA B3rIAJOMT €ro HA OTHONIEHId MeEAY TPETHEMD JHIOMB
¥ EpefdTOPOMB, KAKh HA OTHONmEHiA 0043aTelbCTBEHHH,
B3MIALH y&e pascMoTpBEEH# HaMm BB mepBo#f raask.

II. Cy6zerraBHoe u3mBmemie. Cy6verTuBHOE Wu3-
wbHeHie pASCMATDPEBAEMAr0 IPaBd BOSMOEHO BB JBYX'B
dopmaxs: BB (Qopub mpeeMcrsa u BBPopMB coyuacris.
a) [IpeemcrBo. [lpoariserca omo HA& cropoEB Epeam-
T0pa ® HA CTOpOHB Tperharo Jsunma. aa) [Ipeemcrso =Ha
cropoEB kpexmropa. IIpaBo omposepraTs aETH eCTh
accessorium mpasa Tpe6oBamiy EpegATOpa '), a OTOMY
Ch IEepeXOXoME HOCIBIHATO DOyTeMD CHHTYIADHALO HAH
YHEBEPCAIBHATO IPEEMCTB, HOZOOHO IOPYYATEALCTBY H 3a-
aory *), 0OHO mEPEXOAHTH EB NPABONPEEMHUEAMB ero ’). Bs
YACTHOCTH, OTHOCHTEJSHO CHETYASDHATO WPEEMCTBA, HAJ0
CEa3aTh, UYTO YCTYNEA IpaBa ONpPOBEpEeHid OTIBILHO OTH
rIaBHATO HPaBa HEe MOXeTs OHTH jJonymeHa BB HHTepech

!) Menzel . c. erp. 35.
?) Jaeckel, u. c. cTp. 166.
®) Bb aroMb cMHCIB ¥ XOIEBH OHTh HOAHMAEMH CI0BA YibmiaHa:
haec actio heredi ceterisque successoribus competit. L. 10 § 25.
D. g. in fr. cred. 42. 8.
13
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ZOIEHUES ') —ecJu6H 910 GHIO ZONYMEHO, TO AONEEHES,
YAOBIETBODHBD TpPEThe JHNO IO ero 06pATHOMY TpeGoBaHiro,
ocraBaicid GH XOAEHHEOMT CBOEro Epexmropa ®). 66) Ipe-
eMcTBo H& cTopom’ Tperraro xmma. Tyrs mago pas-
AHYATH OpeeMCTBO mortis causa OTH mpeeMcTBa inter vivos.
B® nepsoMb cayuad HacxBrEHE® cTaHOBETCA BHOAHB BB
moxoEeHie HacaBroaaTexd; OHD IPH coxpamemiH status quo
ante orebuaers BB Tolt Ee wmBpB, RaRD H HacrBaozaTess,
HO npx E3MBHeRi# B ero aumb CyGHeETEHBHArO MOMEHTa, MB-
Baercd B oreBrcTBeHHOCTD: BB TBX'B cayuadaxs, oraa fides ero
TOr0 &e poja, EKaKb H BL aanB Hacrbjozarers—mepeMBEu
BBTs, HO ecam HacrBpozaresr Haxoxwiaca in bona fide u
cooTBBTCTBEWHO BTOMY X01EEHE GHAB 0TBEUATH, & HACIBAHAES
Haxoxarca in mala fide, mam, Hao6opors, HACABROAATETE HAXO-
auaca in mala fide, a sacabaargs in bona fide, To macxbraurs
JO MOMEHTA BCTYILIEHiA BB HacABAcTBO oTBBuaeTs TAES,
BaEKB OTBBTHAD GH HacIBXOBATENH, & CB MOMEHTA BCTYIAE-
Hig Cc000pasHO TOMY, HAXOZHTCA A OHB in mala mim in
bona fide °). Uro me macaerca mpeeMcrsa inter vivos, TO
HHTepeCh INPEeACTABIAETHs JHIBb TOTH CIyYaHf ero, oria
TpeThe JHNO NEPefaeTs MO TOMY HIE JDYrOMY AETy CBOH
mpasa Ha npio6phrennna umt iu fraudem creditorum zoaz-
HAES BeIH HJH IOpaBa ApyroMy amny. Cmpammsaercd, mpa
EABUXD YCIOBIAXE 8T0-T0 mocrbimee ammo orpbuaers?
IIpexae Bcero, JXOETPHHA HOYTH HE OCTAHABIHBAETCA HA
BOOPOCE O TOMB, BT EAKOMD OTHONIEHIM HAXOZUTCA HPABO

1) Cosack, B. c. erp. 305.
*) Menzel, B. c. crp. 301
!) Menzel, 8. c. crp. 261—267. Cosack, H. ¢, crp. 325—326.
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ofpameRid EB IPABONDeeMHAKY ET IPaBy TPeGOBATH OTSH
CaMOro TPEeThAr0 IHNA CTOMMOCTh OTYYEJEHHATO HMD HMY-
mecra. Ha o10 mmMblorca Idmp MUMOJETHHA YEAsaHIA; a
mmenno aprmans '), Kosars®) u Ppamge °) rosopars, uro
o0pamenie KT TOMY HIH ADYrOMy JIHIY SaBHCHATH OTH Epe-
JATOpa W 9YTO OHB JaZke MOEETH OJHOBDPEMEHHO WNPHBIEYDH
o6onxs. IlocraBaTs 9TH ABa Tpe6oBaHiA BB u3BBCTHOE CO-
OTHOmeHie HACTOATEIHO HEO006X0JHMO — HeXb3d IPEXOCTA-
BHTH 9TO OfHOMY YycMoTpbmilo EpexmTopa; cxBiaTe 8TO He-
06X0EMO He TOIBEO BB HHTEPECAX YACTHHXD JHNG: OpPH
BOSMOKHOCTH OJHOBDEMEHHATO OGDANIEHiA M E TpeTheMY
JMLy, ¥ E'B NPABONPEEMHARY, OPAJETCA ZOMYCTHTH BSHCEAHIE
| CB TOTO, ¥ CB APYTOr0, T. €. ABO#fHOE BSHCEAHIe—EAaED Or0Ba-
peBaerca H Kosaks; aToro gonymeno 6urs He goaxEH0. [locra-
BUTH 00a TpeGoBAHIA B OmperbIeHANA, ACANA OTHOMEHIA He-
06x0%EMO ¥ BH MATEpech rpamIaHCEAr0 060poTa: yHHITOZE-
Hie' mpaBOMBDHEXE caMEX® 10 ce6B akToBB ecTh HBUTO Heme-
JaTeJsHOe; CIYIaH JOMYCTHMOCTH BTOr0 YHRYTOEEHIA JOIRHH
OHTb CBEIEHH KB BO3MOEHOMY MAHUMYMY—TOIBEO BB Epaii-
HAXD CIy9a4XH OHH JOABHH OHTh JAOMyCTHMH. BT BHEAY
BTOM EeAATEIbHOH DROHOMIE BT DASpPYNIEHiE OPEAHYECEHXD
AKTOBh HeIs3d HPEJOCTABHTH KDEJHTOPY HPaBO Cpasy 00-
paTATECA EB OPABONPEEMHAKY H YHHYTOEHATH AETH, OO KO-
TOPOMY HMYMECTBO HJH NPABO IepemiI0 Kb HeMy; XOomy-
CEad 9TO MH OTEDHBaeMb YHHYTOEEHIl0 IMHEPOEOEe mOJe—
OyAYT> YHWYTOXEHH JBA QKT&: AKTH NIPABONPEEMHHAEA CB

) Hartmann, H. c. cTp. 166, 207.
) Cosack, H. c. ctp. 321.
®) Francke, 5. ¢ crp. 179, 181.
13*
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TPEThEMs JHOOMB H A&KTH STOT0 JHNA CBb AOIEHHEOMB,
TOrAa EaK's MOZEHO G OLLi0 060fiTHCH YHHYTOEEHieMD JHOIb
oxgoro mocxrbraaro, Thms Goabe, 9r0 RpegnTOpy COBEp-
meHHO 6e3pasiMyHO, NMOAYYHTH JAH OHB YAOBIETBODEHie Hmy-
TEMB B3HCEAHIA Cb HMYOIECTBA TPETHATO0 JHIA HIU €ro
npasonpeeMarEa, IloToMy-to cabroBazo-6H mperOCTABHTH
EPeJHTODy OpaBo OOGPATHTECA EB HIPABONPEEMHHRY TOABEO
BB TOMT cayyaB, EOrZa B3HCEAaHie CTOEMOCTH OTY4y&ACH-
Har0 WMymecTBa CH TPEThEro JHNA OEameTcd Gesycmbm-
HEME.

IIpusnraBad, TAEEMD OGpasoM’b, SABHCEMOCTh HpaBa 06-
pameBid Eb NPABONPEeMHHEY OTB HCHOAHMMOCTH phmemia
CyAa, HOCTRHOBICHHATO IPOTHBT TPETHArO JUNA, HE MOKEMT He
0CTAHOBHTHCA H& BOmpoch, uMbers Ax 114 9TOrO MpaBa sHAYEHIE
phmenie, mocranoB1eEHOEe BF MmOAB3Y STOro IWNa, He mpech-
EaeTcA-18 9TEMS phmenieMT BOSMOKHOCTS 06pAIEHiA KB IPa~-
BonpeeMEERy. Bompocs srors pbmaerca BB cMmciB orpm-
OaTeAPHOMS, NpHYEM® OPABOJATCA TO CcooOpamenie, uTo
res judicata jus facit inter partes m, crbgosareismo, me
MOZKeTs EMBTH 0643aTebHATO SHAUEHI 18 MPABONPEEMHHE];
OpaBO EPEIuTOpa OHPOBEPrHYTH A&ETH HPOTHBS OpPABOIpE-
€MBEEKa 00yCI0BACHO (EAKS YBHAEMD HEEKE) ONPOBEPEAMOCTHIO
aET& U0 OTHONMEHI KB TPETheMY JIANY; EPEXATOPE, IpH-
BOAH -BTOTH (AKTH, MOEETH IPHBOJATEH Apyrie ParTH, a He
Th, EoTOpPHe WMTB GHIE NpEBENEHH BH mnponecch mpoTEBEH
TPETHATO JHIA '). ITH MAIOCOXEPBATEILHRA COOGDaEeniad He

!) Hartmann, 8. c. cTp. 198—199. Vélderndorf, u. c. crp. 134.
Otto, n. c. crp. 116. Jaeckel, H. c. erp. 117, np. 24. Cosack, B. c.
crp. 324.
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MOTYTH HACH YAOBIETBODHTh HH CAMH mO ce0B, HE BB cBA3H
¢k THMT SHAUeHieMB, EaEOe MH IODHAAEMS OOBEHHHTEILHOMY,
HpOTEBS TpeThAro Juma, phmemito. CaMm mo ceGh omm me-
YAOBAETBOPUTEIBHH IOTOMY, dTO, BO-1-Xb, COZEDEATE BB
ce6d contradictio in adjecto; ecam pbus mEers o mpaso-
mpeeMBEES, TO Ha HEr0 HE MOEETH HE PACOPOCTPAHETHCA
cnia pBmenid, mOCTAHOBIEHHArO BB IT0AB3Y €ro MPaBOMPEX-
MeCTBeHHAES — IOPHJAYECKH 5TO TOZEJECCTBEHHHA JHIA;
IPeeMHEED ABAfeTCA HMEHHO TOK pAars, 0 EOTOPO# HieTs
pbus; BO 2-XB, ecid ONPOBEPEUMOCTH ARTA IO OTHOIIEHIIO
Kb TpeTheMy JHNY €CTh yCIOBie OmpoBEepEeHid aKTa IpO-
THBS INPABONDEEMHHEA €ro, TO, 94T0 X&e EpoMB cyze6maro
pbmenia aABiderca IyYmMEMD HOATBEDEAEHIEMT HeOmpoBep-
®uMocTd phmeria BB MmOAB3Y TPETHATO JANA— TYTH HpA-
BUI0 o jus inter partes me kb ueMy ® npumBEATH, BB
3-X5, EOHEYHO, EPEAUTOPH MOZEETH IDOTHBH HPABONpEEM-
HAEKA OpPHBOAATH H Apyrie QagTH H MH HEEe YBHAHME,
yTo GesH HTOro OHB He MOEeTH 000#THCH, HO 4TO X&e, CHpa-
masaerca, u3b ororo? Jliobo#t Tamymilica, mpourpass mpo-
mecch, 9pess HBCKOIBEO JBTH HAgyMaeTh PAAH HECOEDY-
IUMRXD J0BOJOBH: BB CBOI IOJB3Y; HO pasBb 8TO aaers
eMy mpaBo Tpe6oBath HOBAr0 phmemnid; TOJbEO ARTH BHOBB
00HADY®EHHRH, 1aeTs eMy 5T0 IPABO; TO&EEe CAMOE H KpejH-
TOPS BB mponecch ¢» NpaBonpeeMHEIKOMD: TO, ITO OHD MOXKETDH
mpmBecTd Apyrie (QARTH, He HpHBEACHHHE HMB B IEDBOMD
nponecch, He jJaers eMy DOpaBa HauaTh AB10 BEOBH CB
OpPABONDEEMHAEOMS; Bb 4-Xb, COBpeMEHHAA AOKTPHHA CMB-
MuBaETs Bh STOMB cayyaB cmry pbmenia ¢s mpeioamimians-
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BOCTHI0 ')—exceptio praejudicii xazeEo He OxHO M TO Ee,
gTo exceptio rei judicatae; TaERs HasHBAEMAS OTPHIATEIb-
Hag QyHENiA mocabimefl, T.-e. HCEJOUeHie HOBATO phmemia
mo ToxzecrsennoMy ABay *), B cayuaB, ecan pBmenie Guxo
onpaBiaTeAbBHMSE, BeCbMa GIH3EA BB (YHENiE exceptionis
praejudicii, B0 mocTpoeHa XaleE0 He HA OJHHAEOBHXT Ha-
9aJ8XB; Ipexkje BCEro, TOXAECCTBA JHNE TYTH BOBCE HE
Tpefyercd, & B HEHXB CIYYaAXD OHO IPAMO HCKI0OYAETCH,
HaOp. ROra OXHO IIPABOOTHONIEHie ABIAETCA NpPEIIOAOEKE-
HieMs Apyroro; 5T0 MN BHJAMMB BB HODYuHTeabCTBB: 0064-
SaHHOCTh HOPYYHTeAd OGYCIOBAEHA OCYEJZeHIEMD JOIRHHEL;
TO e CaMOe IpPH OYACTEB:0643aHHOCTH NpPOAaBIA 00yCAOB-
JeHa OCYXJeHieM HOEYNIUEA H T. X.; Bb STHXD CAYIAAXB
res inter alios judicata est, a mexay Thu® 3mauenmie id
HeyuacTBoBaBmaro BB Jbib auma mubBers; TAED H TYTH,
Mu uMBems xbro me cb cumroit pBmenid, a ¢ mpeogamied;
OTHOmeHie Me®]y EPEIHETODOME B IHPABONPEEMHAEOMD TPETh-
iro JUna O00yCIOBIEHO OTHONIEHIEMT MeEAYy KpeXATO-
POMB H TPeThUMD JANOMB; ONpaBiaTeIbHoe pBmenie mo
nocrbraeMy yHEYTOEAETH YCIOBie CymECTBOBAHIA mepBaro—
OHO CIOEHTHCA He MoEeTh. HaroHenms, Bb-5-XB, eciHm
MH NOCTABOMB YCIOBieMD HpaBa EDEAATOPa OGDATHTHCA EB
IPABOIPEEMHARY-—HEOCYIeCTBEMOCTs pBmenia mo HCRY ero
KB TperheMy Jumy 00% YHHYTOXEHIH aKT&,—4T0, BAED MH
BExBIA, GesycIoBEHO He06X0ZEMO,—TO NOCIBAOBATEILHOCTD
33CTABATS HACH NPUSHATH, YTO Pash CyAb HE MPU3HAIT HPABA

1) Renand, a. c. crp. 402, 434.

*) Cyu. Moe cov. Hpunnunt TomAecTa BDH rpaxi. nponeced (2 H3a.)
crp. 128—133, 201—206.
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EpesaTopa Tpe6oBaThH YHHYTOEEHId AKT& IPOTHBE CAMOrO
TPEeThAr0 JUNA, TO EPEJHTOPH y&Ee He MOEeTH OGpATHTHCA
Ch HCEOMT KB IPABONPEEMHHEY BTOr0 JHIA.

Bucratapp ycaoBieMb o6pameHid EpejETOpA EB IPABO-
IpeeMHARY TPETHArO JHNA GesycnBITHOCTH BSHCEAHIA Epe-
AMTOPA IPOTHBH CAMOTO STOr0 JMNA 10 HCEY 005 YHHE-
YTOXKEHiE AETA, HMT COBEDIICHHAr0, ME MOram OH He
BHCTaBAATH YCAOBiEM BTOr0 00pamenid Kb IPABONPEEMHHRY
OLmPOBEPAAMOCTHE AKTa, COBEPMEHHAT0 IPABOIPE]MeCTBCHHAN-
EOMB CB AOIEHEEOMD; 5T pasymMBerca camo coloit; ecan Gesy-
coBmAOCTs B3HCEAHIA ABIZETCA YCIOBieMB, TO BH 9STOMB
YCI0BiE Y#Ee SAEIOYAETCA ONPOBEPEHMOCTH AETA—eCIHOH
aETs He OHIH OmPOBEPEEMB, TO A0 BIHCKAHIA TBIo OH
He gomxo. DBesycmbmHocTs B3HCEaHid ABIdETCA YCIOBieMB
ofpamenidi EBb UPABONPEEMHHARY JHIEF BB TOMB CayIasb,
EOTa €CTh BOSMOEHOCTH OODATHTECA BB CAMOMY TDETHEMY
IANYy HIM ero HACIBEHHKY; ecam e BOSMOKHOCTH HTOH
BBTH, TO 0 GesycmbBmHOCTH B3HCEAHIA HeYero TOBOPHTE,
paBHO # 06 uCEB 00% ompoBepx&eHir arTa. Koraa EpegaTops
o0pamaercd Kb OPABONPEEMBHEY, TO TYTH-TO ¥ BCIIEHBAETH
BOIIPOCH: ABIAETCA JH YCIOBieMD BTOro oGpamenid ompo-
BepzuMocTs aEra? Cvp Hamel Touem spbmia orBBT® TOABEO
M MOmeTH OHTH YTBEDAUTEJLHHH: OTCYTCTBie BOSMOEHOCTH
ofpameHid BB TpeTbeMy JWNy He u3MBHAETH OCHOBHOTO
TpeGoBamis, mmBiomaro MBcTo ® mpE BOSMOEHOCTH 00pa-
menid kb sroMy auny. Ho ® c» Toukm spbmia Teopim,
He mpHSEAOMEH CBA3M Mem1y OGpAmEHieMT KB IPABOIpe-
eMBEKY # TpeGoBaHieMB EB TpeTheMy JHIY, OTYYAHUBIIEMY
HMYOECTBO HAH IPaBO, OSHAYEHHOE YCAOBie BHCTABIAETCA,
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H m0oHATHO moveMy. Ec1nu sroro yCIoBia HE BHCTABAZXOCH,
TO 9TO 36aydA0 OH, YTO BO3MOZEHO olpamenie EpDeiETOPa
Ep Hefo6pocopbcrroMy npio6pbrate;io mMymecrsa, mpio-
6pBrmemy ero ors Ao6pocoBBCTHArO TpETHATO AMIQR; TpPEThHE
J1BNO, NOXOEHMB, He 3HAI0 00F animus fraudandi xoam-
HHEA, & 1dn0, mOpiodpBrmee OTH HEro HMYIIECTBO, SHAJIO
9T0 06CTOATEABCTBO—HEY&EeXH OTB HEr0 MOEHO TPeGOBATH
mMymecrso? Bbpro sambuaerr Kosags'), uro cabayers
10 BOSMOBHOCTH SAIIAIATS 106pocoBbeTRRXD npiobphrareseit
mMymecTBa. BcB orpaEnvenia Bb mpaBb ocmapEBaHia 0CHO-
BaHH HA EEIAHIE @0 BO3MOKHOCTH YNODOYHTH TIDAKASH-
ckiff o0opors; jJo6pocosBcrHOE Tperbe JAui0, 6aarojapa
TOMY, YTO EpejHTOps 0o0paTuica EB ero Hego6pocorber-
HOMY NDaBOUpeeMHHEY, mHocrpajaers Ooabe, ubMs omHO
mocTpazaio O, ecauGH EpesuTops OODPATAACA NPAMO EB
HeMy; HAIpP. OHb Eynuah mMymectBo bona fide sa maxyio
nbay, mpoAais ero sa 60ibIYI0; EpejdTOPD OGpamaercd
BB HefoOpocopBbermoMy mpioGphraresio, oT6HpaeTs y Hero
HMYINECTBO H IPOJaeTh ero; EpeAaTops 6eperTs CyMMY PABHYIO
norynso#t nBeb; mpio6pbraress o6pamaerca ¢b OOPATHRME
Tpe60BaAHIEMs EB TpPeTheMY JHNY, H OHO YIARYABAETH 9Ty
Goapmyio IBHY, TOrza EAE® paHbmE OHO, O0Jarogapa OTO-
6panilo EMymecTsa, IamuEioch 6u Menpme#t cyMmmu. Ho me-
3aBUCHMO OTH BTHXH CO00paemilt ecTs eme 0AB0. 3HaHIE AO-
6pocosbcranyMs mpioGpbraresens animus fraudandi goaz-
HHER, EAED 00CTOATEIbCTBO COBEPIIEEHO HOCTOPOHHEE, 0O

OTHOIEHII0 EB AKTY MEEAY JONEHHEOMD H TPEThEMD,—a 00B,

9TOMD> MMEHHO TOJBKO H HAECTH p'I;-m,—He MOZEETHh ORA3HBATH
1) Cosack, B. c. crp. 307—308.




— 201 —

UMEAROT0 BIiamia Ha XB#cTBETEABHOCTH 2KTA; TAROE HpH-
sHaHie akTa HCIB#CTBHTEIbHEMD, TAED CEA3aTH, PAEOMETOMD,
JOTHYECEH HEMEICIAMO; HBTH MOCTA, JOIHYECKH COeXHHAI-
maro BOHPOCH O cHIB AET& Cb BONDPOCOMB O CO3HAHIH
npioGpbraTeas EMymecTsa O TOMB, YTO JOAEHHES ABicrBo-
Bars cum animo fraudandi. I'pioroMans ') cosepmenno
Bbpao samBuaers, uT0 00433HHOCTH, NPOHCTEERIOMAH H3H
conscientia fraudis sakiouaeTca TOABEO BB TOMB, uTOOH
COXDaHHTh MMYMECTBO 3a RpPEIWTOPAMH, & HE BB TOMB,
YTOGH HEOmpOBEPEUMO OTYYEACHHOE HMYIIECTBO CHOBA JJAfA
HAEXB npio6pber. Hars Mo&HO, COpAamHEBAETH OHB, HA-
pPymu4Ts OpPaBa EPeJdTOpPOBH, KAKD MOEHO CTATh HEpeld
HUMA OTBBTCTBEHHHMT BCabicTBie 38BAIUYEHiA aKTA 00D
OTYy#&JeHid MMymeCcTBa, EOrja NpHE HE3AEKIOYEHIiE 3TOro
aETa EPEJHTOPH, HE OPE KAEKHXD YCIOBiAXD, He MOXyIHIH
6N OTYyEJeHHAr0 HMymecTBa, He EMBiH OGN nIpaBa Tpe-
~GoBath ero.

HecMorpa Ha GesycAoBHYIO mPABHABHOCTH STHXB COO0pa-
EeHil ¥ MOTHBMDyeMAro uM@m npasuia, He BB yuenme aT0
pasybaaiors. Tags, Otto’) maxogaTs BIOIES ZOCTATOYHHMT
mala fides mpaBompeeMEnEa mpH neonﬁonepmnuocm AETa;
nmo ero MEBHilo, aEKTH, HO EOTOPOMY NPABOIPEEMHHED HIpi-
06pBas EMymecTBO TPOTHBONpPABHO, mepueTyupyers ybiicTie
yourounaro agra (Perpetuirung des Verkirzungseffectes
des Ursprungsgeschifts). Dro sagaiouemie HepbpEO y&e
IO TOMY OZHOMY, 4TO IepHeTyamid TYTh HEKAEOH BBTSH; o
oruy&genia Verkirzungseffect ambers oamo sEauemie, a mo

1) Gritzmann, H. c. cTp. 77.
?) Otto m. c. crp. 115.
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oTYyEAeHiE — Apyroe; Ao oryyzgenia Effect srors, opmam-
YeCEH TOBOpA, OTCYTCTBOBAXB, YOHTOYHOCTh He xBiaia BOS-
MOZHHN'G ONpOBEpEeHie, & IO OTYYZJeHIA, OEASHBAETCA,
oma xbiaia ero BosmommEuMb. Raras xe 9To mepmeryamid,
ecIE 0 NepneTYHPYmAaro o6CToATeAsCTBA GHAO 01HO ABXE-
Hie, & DO ero HACTyHJeHid HOABAAETCA ApYyroe.

Ecam, ragaus o6pasous, mala fides mpaBompioGpBra-
Teld, OPE HeOUPOBEPEUMOCTHE AETA WHPOTHBH TPETHATO IHIA,
He J3eTh OCHOBAHIA EDeZdTOPY OGPATHTHECA KB HEPBOMY H3B
HAXD J14 BO3BDAMEHIA BemH BB YHCIO 00HERTOBH BSHCEA-
Bif, DUpOTHRS XOAKHHKA HANDABICHHAr0, TO, CB Apyro#
CTOPOHN, CHDAIIABAETCA, BO3MOEHO IH Tagoe obpamenie,
Ha000pOTH, UPH ODPOBEPEHAMOCTH &KTA HPOTHBH TPETHATO
aana 7 bona fides npasonpioSphrareas? IOpacrs [asexs !)
orBbyaers HA BTOTH BOIPOCH OTPUNATEABHO; CCHIAACH HA
Ca6mra, oE® rosopurs: bona fide emtorem non teneri,
quia dolus ei duntaxat nocere debeat, qui eum admi-
sit, quemadmodum diximus, non teneri eum, si ab ipso
debitore ignorans emerit. Ms® 3TOr0 MH BHBOZEMB &
contrario, uro, no mubmilo IlaBia, zag o6pamenia Epexm-
TOpa EB IPABOUDEeMHUWRY, Tpefyercd, 4To6H HA €ro Cro-
porb Omaa mala fides®) — TyTs ¢b Tourm spbmia Iasia,
crogmaro Ha moysB geamkrHO# Teopim, 6yzers mMbr MBero
dolus mpaBompeeMHEEA, EOTODHY eMy H ZOXEEHE NOCere;
HHAYe TOBOpHA, BH BHJY BHINEHSAOKEHHAr0, AAd OOpameHid
Kb NPAaBONpeeMHHRY Heo6xoiumMo, 4To6n mala fides Guaa

1) Paulus Bp L. 9. D. g. in fr. cred. 42. 8.
*) Ot Takoro ‘BHsofa BoslepmuBaerca Francke u. c. crp. 478,
CYATAA ero zu wenig zwingend.
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Ha To#f W Ha jApyro# cropomb. Cv 8THMT coriaceEa u co-
BpeMeHHad JOETPUHA '), BugonsybanBman MoTaBuposky [lapaa
JIdmMb BB TOMB, YTO OCHOBAHIEMB OTBBICTBEHHOCTH IpAaBO-
NpPEeeMHUER CIYEATH NOPAYACTHOCTH ero xbry mamecemid
ymep6a EpeAnTopY, IPHYACTHOCTS, IPOABUBIIAACA B TOMB, YTO
oH’b npio6pbas mMymecrBo, 3544 0 HaMEpeHiu ZOXIEHAES
OPAYAHAT YmMepOsCBOUMS EDEeAHTOPaAME. BB 3TOMB
HMEHHO H X0I%HA 3aEI0aThcd mala fides mpaBompeeManza.
Ho Ty ecrecTBeHHO BO3HHEARETH BOIPOCH: IOYEMY &e AAA
IpersABIeHiA TPEGOBAHIA Kb IDPABONDEEMHUEY HEOGXOXMMA
OCapHBAEMOCTh AKTa H, CAbJoBATENbHO, HAIMYHOCTH TBXB
ycaoBi#t ed, EOTOPHA KacalTCA Cy0BeETHBHON CTODOHH aKTa,
n BbTH He06X0JEMOCTH BB 3HAHIA IPABOIPEEMHAEOMT BCEXB
06CTOATeIBCTED, BH EOTODHX BHDAKAETCH BT CyGHEETHB-
Hag CcropoHa, T.-e. ® animus fraadaudi pox®EHEA, H con-
scientia fraudis Tperbaro imma: ,Tpeyerca JEmb mepBad,
a He Bropad. IIpormBopbuid BH STOMT yCMATDHBATH HEJAB3A;
HAJTHYHOCTh HMSBBCTHHXT 00CTOATEABCTBH HE BCE PABHO, UTO
3uagie 06 BTHX'B 06CTOATEABCTBAXE. J14 ocmapuBaeMOCTH He-
obxoxuma conscientia fraudis Tpersaro amma, a Ara o0pa-
menid Tpe6oBaHiA KB TpeTheMy JIuny SHaHie 9TOo# con-
scientia Mo®eTs u He TpeGoBathcd. Ja M IO BHYTpEHHEMB
OCHOBaHiAMT BT 3HaHiE conscientia Tpersaro Jmma HBTH
HaJoO0HOCTH, TpeO6oBaHie B8TO . CTABEIO OH EpeJHTOPA BB
9pesBHYANHO 3ATPYAHATEISHOE MOIOEEHie— KART XOKA3ATH
sHaHie 3HaHiA?—u ABra’o GE camoe mpaBo ero o6paTHTHCA
Eb OPABONPEEMHUKY INPUSPAYHEIME; €CIH HPABONPEEMHHED

) Cosack B. c. crp. 317, Volderndorf B. c. crp. 135—136.
Hartmgnn H. C. cTp. 198.
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3BaeTs HaMBpeHie JOIXKHHES OPHIMHHUTH Bpels EPeIHTOPAM,
TO 9THMD AR€TCA Y&Re A0CTATOYHHH# moBOi®s ABiaTs ero or-
pbrereeEnrMs 33 mpiodpbrennoe umymecrso. Ppange ') pas-
CY&EJ3eTh COBEPIIEBHO CUPABEAIHBO, FOBOPA, 9TO, ETO SHAETH,
9T0 Bemb HMB nNpioGpbreEBad, 0TYyEAEHA €r0 EOHTPAreHTY
BB ymep0h EKPEAUTOPaMB, TOTH A0JEEeHD HMBTH BB BHAY
BO3MOEHOCTh, YTO EOHTPareBTs mpioGpBas ee mpoTmBompaB-
HHMB COOCO0OMB; KTO, He B3Hpas Ha BTy BO3MOZEHOCTS,
Bce-TagEu npio6pbraers Bemp, TOro cabiyers CYATATH 0J0-
OpuBmEMB DpOTHBOIDaBHOE mpioGpBrenie m, cabrosaTeasHo,
orgBrcTBeHENMT 8a cBoe mpioOpkrenie.

Uro Eacaercd caMaro sEaHid 0 HaMBpeHim X0JEHHKS
NpUIUHATH Ymep6h RPeJHTOPAMB, TO OTHOCHTEILHO WUOHHM-
MaHia ero Bb JurepaTypd passorsacia mBrs. Ilomumaerca
HOAD 9THMD 3HaHieMD 3HAKOMCTBO CB TAEHMH (AEKTAMH, H3'B
EOTOPHXDB BU1HO, 4TO, BO-1-XB, mpioOpkremie mpasompeeM-
HHER OCHOBRHO HA YOHWTOYHOMT® JId EDEAHTOPA OPABO-
IpeAmecTBeHEAEa AETE M, B0O-2-XB, YTO aETH COBEpIEHD
MEeE]Y A0JEHHEOMB M HPABOIpEAMECTBeHHAEOMs DPH HAJHY-
HOCTH CO3HAHiA IEPBHMD W3B HAXD NPAYMHEHId Bpela Epe-
auropams '). Hbckoabko uBave Ha OTH 1Ba MOIOKEHIA CMO-
TpuTs PéIsAepHAOPPS °); BHCEABHBAS HXD, OHS UMD ARETH
BD AalbBEBimeMs Tamoe o6nAcHemie, 4T0 BcA ABiaeMad
MM NPeJNOCH.JER OER3HBAETCA CTOSMmIE0 BHE CBA3H CB BH-
BogoMt. Ilo ero o6bacHemiaMB, ecid pass HAIMIBHA BAa-

) Francke m. c. crp. 481.

%) Jaeckel m. c. ctp. 116. Volderndorf u. c. crp. 134. Francke
A. c. cTp. 479. Hartmann H. ¢. crp. 199--200.

) Volderndorf. =. c. cp. 136.

A
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xbiems BsHAETH, UTO OCYmeCTBICHHOe HMB mnpioGpbremie
NpOACXOAUTS OTH cXBiEm,” coBepmermoii BB ymep6® Epe-
AATOPaMB, TO OTCIOZA Y&e caBayers cabiaTe sakiiouenie,
4TO OHB 3HaIH 0 HaMBpeHiM JOIBHURA UPAYUHHTH BPEL
rperaropy. Takoe o0BAcHeHie HACH He MOMETH YAOBIETBO-
pats. . Hazmgsocts ymep6a ors jaEHOHK crbikm XOAXHHES
caMa mo ce€h eme He YRa3HBACTH Ha CO3HAHIE BTOTO BPEAA;
ecIu0H 0JHO BHTEEal0 U35 Apyroro, To He3aybM® GHI10-GH
Tpe6oBaTh AIA oﬁponepnueﬂiﬂ aETa CYOBEETHBHArO 9ie-
MeaTa—HaMEBpenia upuanenTs Bpexs; BcAKad cibika, Bpex-
Had JJAd EPeJHTOpOBB, HOJIemata OH YHHITOReRHII0 G6es-
OTHOCHTENbHO KB TOMY, COSH&BAID JH JOAEHHED OTOTD
Bpers. Bb Buxy Bumemsiomennaro 0 mambpemin JOIRHEEA
IpUYAEAT BPeAs EpEIATOPAMb, TAEOe IOHAMAaHie CyOLeE-
TRBHArO YCIOBid YHMYTOXEEHIA AETA CIMMEOMB IIEPOKO; OTH
Bpeja JO0 CO3HAHIA Bpeia JaJeE0; & TOABEO mHPH mOCABr-
HEeMT MOKHO TOBODATH 00 OmpOBepEEMOCTH aETa. To Ke
camoe crbiyerr crasaTh 0 3HaHim HaMBpemid JXOAEHARA:
u3Dh TOI'0, YTO HpPABOIPEEMHAED 3HAIB O Bpexb, mpHUAHAe-
MOMB EpPEeIuTOpYy, eme Heab3d BHBOAATH, YTO OHB 3HAIG O
CO3HAHIH AOJRHHEOMD DTOTO Rpeja; AONEHWED H HE MOLB,
CkameMB, IPEXNOJaraTh, YTO AKTH OKAEETCA BPEIHHMSH €ro
EpefdTOPaMB, & Me®AY TBME® OKa3aloCh, 9TO Bpeis IHpO-
H30ImeNb; ACHO, YTO NPABONPEEMHHET TPETHAT0 JHNOA TOEE
He MOKeTh CYATATHCA SHAIOMHUME TO, 9er0 He MOI'h 3HATH
€r0 NIPABONpPEAMECTBEHHAES.

Bch wsioxesHHd HaMH mOJO0EeHIA 00F yCAOBiIAXE OT-
BBTCTBEHHOCTH IPABOUpEEMHAKA NPAMBHAITCA 6e3yCIOBHO
KB TBMB CAyJyadMb, KOTJa &KETH, OyTeMB KOTOPAro HMyIe-
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CTBO Iepemi0 EB TpeTheMy JIHIY, coBepmaercd mpd Abii-
creuTessHOME animus fraudandi, smamie Eoero m rpe6oBa-
JIoch OTH HpaBompeeMAdka, KEcrecrBeEHO BOSHHEAETH BO-
Ipoch, KAk OWTh BH TEXD CAyIadx®, KOTAR ARTH MEEAY
JOIRHAEOMD H TPETBUMT JHLOMB HIH MEE]Y TPETHHMD AHd-
IHOMB H €ro MPABONDEEMHHKOMT OesMe3sfHH; HCEJIOUYAeTCH
g TyTh Gesycaopno animus fraudandi, mam om® ABigerca
xblicTBylomaMs (aKTOpOMB, HO BB BHAB DpegmoiaraeMaro,
npesyMnTysEaro. Uro Kacaerca mepBaro cIydyad, TO yIeHEe
CEIOHAKTCA B%H MOAR8Y TOro MHBHIA, 9T0 3Hamie mpaBo-
OpeMHAEOMT HamBpemid ZONEHWEA NDHYAHETE Bpexh Epe-
AATOpaMb Tpebyerca OesycA0BHO, Eak0Ba 6K HH OHIa mpH-
YHHA €ro0 OTCYTCTBiA, T.-€. J€EA1A IH OHA BT caMoi crbigh
nia BEE ed; mepras mmbers mbero ormocHTelbHO Gesmesj-
HEXD AaETOBh; €CId aRTH 6e3MesgHEHB, TO OTHOCHTEILHO
mpaBoopeeMAAfa He MpEJmOJAraeTcd, uTO OHG 3HALH O HA-
mBpenin poxmEmEa; HamBpemie sT0, EaR® MH BmyBiH, mpe-
symEpyercd, Ha caMoMb ABiB ero mBrp, moroMy m 3HATH
0 HEMT TPABONPEEMHHES HEe MOEETH; OTH Hero MOZEeTs
6urbh oTOGpaHo mpio6pbreEBOe EMT OTH TPETHATO JHIA HMY-
MeCTBO, XOTA TpeThe JrNO mpio6pBao ero Gesmesino, TOXLRO
85 TOMB cayuaB, ecxm mmbar mBero animus frandandi goam-
HAEA W O HEMD 3HAID IPABOIPEEMHHED; TOJPEO BB BTOMB
crysal akTs, m0 GesME3EHOMY XapagTepy CBOEMY, ODpOBEp-
EUMB; HO €CIM HMYMECTBO OTIYHEACHO TPETHEMT JUIOMSE,
T0 BB npioGpBraresio ero TpeGoBamie NpeIbABIEHO OHTH
He momers '). Takoe mubmie BCTphTEIO TMpOTECTH CO CTO-

) Otto m.c. crp. 115. Korn H.c. crp. 158. Menzel =. c. crp. 216.
Hartmann &. c. crp. 199. Cosack B. c. crp. 310, 317. Jaeckel H.c.
crp. 116,
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ponn mupagruRa Péxpzepuopda '), EoTOpEE coBepmeHHO
OCHOBATEIFHO IPU3HAETT BOSMOZEHOCTh 00pAlleHia Kb NPaBo-
OpeMHAKY He TOJbEO TOTAA, KOTAa TOTH 3HAIB O HaMBpe-
Hid JOJZBEEA, HO ¥ EOLA& OHB 3HAIB, YT0 Kb €ro OpaBo-
IpEAMECTBEEHARY HMYMECTBO Mepemio IyTeMb &KT3, IOA-
IeEAMATO ONPOBEPEEH|0; €CIH 3aEOHD BHCTABIAETH OTHO-
caTeXsHO Ge3MESTHHXT AETOBS HpeiN0A0EeHie, YT0 OHHE CO-
sepmenn animo fraudandi, To, EOHeYRO, NMPABONpPEEMHHAED,
8Hai O TAEOMB XapaprepB aEra, IpESHaeTcA SHAIOIIUMD
caunft animus fraudandi. Hacko1sgo sTa coobpamenia ocmo-
BATENBHE, MOKHO BHIBTH W3 cabryomaro. Eciz croars Ha
nouBB rocmogcrayiomaro MEBHiIA, TO HpHAETCA CAHEIiOHH-
poBaTh Bomiomie (AKTH: HA I1a3ax® EPEAATOPa ZOLEHHED
JADHTH CBOE HMYIIECTBO TpPETheMY JUNY, Cb KOTOPAro B3AThH
Heyero; a 9TO JHIO NPOAAETH HMYMECTBO ADYrOMY 3a XO-
pomyio IBHY; BHXOZHTE, 9TO KB 9TOMY mpioGpBrarexio mmy-
IecTBa, TAED EAEh OHO He SHAIO O HamBpemiw X0IBHHEA,
Heas3d o0pataThcd. MoOryrs CEasaTh, YTO BTO 0Y€Hh XO-
pomo; wbMB BMHOBATO BTO IHNO, YTO HMYIIECTBO IEPENLIO
OyTeMs ONPOBEPEAMATO AKT& KB €ro auctor’y —omo 6uio0-6H
BUHOBATO BB TOMB CIyYaB, ec1H-OH 36210, 9TO AMYMECTBO ORLIO
nozapeno. Touno Takme [nomuo 6H 6HIO CEa3aTh, IEME
BHHOBATS H OJapeHHHY, & Mem&Iy TBMT Ge30THOCHTEABHO
Kb TOMY, S8HAETH MAH He 3HAETH OHB 0 HamBpeHi#m AOAZE-
HUE®, UMYIIECTBO OTH HEr0 OTOHpaeTcA; ITO CHPABEIAHBO
OTHOCHTEIbHO IepBaro mpio6pBress, cupaBeiimBO H OTHO-
CHTEISHO BTODPOTO, TPETHATO H HOCABAYIOMHEX'B.

Ilepexoxa B0 BTOpOMY caydJalo, 3aMBTaMB, 9TO BOOPOCH

) Volderndorf B. c. crp. 136 -137.
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0 BO3MORHOCTH 0CAMEHid Kb MPABONPECMHUEY, GesMESNHO M
bona fide mnpioGpBrmeMy mMymecTBO OTH TpPETHArO0 IHINA,
EB EOTOPOMY OHO NeEpemio OTh AOXEHAER, IBiicTBOBABMArO
animo fraudandi, pasaxbigers ydeEmx® Ha JBa Jarepa —
OZHY OTPHLOAITH BOSMOKEHOCTH OOpameHid Eb mpaBoOpeeM-
HERY, Apyrie — npusHaoTs. UTO0 EacaeTcd HEPBHXD, TO
OPOBOJHMAA HMH Teopid, KOTOPYI0 MOKHO HA3BaTh a6co-
JI0THOIO, CBOAMTCA EB 0€3yCIOBHOMY NPHSHAHIIO TOrO mO-
N07&eHid, 9TO IPABONPEEMHURT A0AEEHD 3HATH 0 HamMBpeHin
XOAEHARA, H Bh GeSME3JHKXD &KTAXB, CAMEXD N0 ce(h, EakD
TAROBHX'H, 9TO 3HAHie He NPEANMOJATAETCA, & RONEHO OHITH
JO0Ka3aHO; eCJd TPABOOPEeMHAKT He 3HAID O HamBpenmin
XONEHNKA, TO OHD W He orBBuaers — Oylers 1A CAMHIi
aKTH, IO EOTOPOMY HMYMECTBO BB HEMY Hepenro, BOSMesj-
Au#f mam Gesme3nHH# — Bce paBHo. IlpexcraBurexm sTol
teopin —Kopms '), Tapruans *) ® Ap.—HCXO14TH H3B TOrO,
9T0 OmpaBompeeMHHRH, npio6pbras Gesmesgmo m bona fide,
HA OpAMO, HW EOCBEHHO He HADYIIAETH NPABE EDEXHTO-
POBB CBoero mpeamecTBeHHHER. (OTOEIECTBIATH OXAPEHHATO
THPABOOPEEMHARA CH OJAPEHHHMT TPETHUMD AALOMD HeXbsd;
NOAOMeHid WXD Pas3JUyHH — mocabiHemy Jerse m yxoGEBe
y3HAThH, 9TO0 AapB cABiaH® foakHEEOMT in fraudem credito-
rum; OTHOCHTEJHHO ero W BOSMOZKHO IpeiNOJOEeHie, YT0 OHO
3aeTs HaMBpeHie JOAEHWEA, HPABONPEEMHHESD XK€ TPETHATO
JUOa CTOHTH AAIEEO OTH JOIEHUER W €ro EPeJdTOPOBS H He
MOEETH 3HATH BCelt oGcramoBem sarxiodenia crbigum. IIpo-
THBD BTEXH CO00pakeHilt BHCEA3HBAIOTCA NPEACTABATENH

) Korn ©. c. crp. 161.
?) Hartmann ®. c. ctp. 199,
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OTHOCHTEAbHO# TeOpiH, He BHAAMIie PASIUYIA Mem&Jy mHep-
BHMT NpioOpBraTeieMT HMymecTBa, T.-€. TPETHHMD JHIOMD,
1 nocxBaylomuuMs, T.-e. IPaBONPeeMHEAEOMS. Teopid sTa CTa-
BATH HX'h Bb OIHHAKOBOE IIOJ0EEHIe —Pash AMBeTca OCHOBaHIE
xBbaate OTBBTCTECHHRMT OJADEHHAT0 HENOCPECTBeHHHMS
TOMBHUEOMB, TO HBT® ocHOBamilt me gbiateh orpBrcTBeR-
HEIMD OJAPEHHAr0 TPETHHMD JMIOMEB; OCHOBAHiA OTBBTCTBEH-
HOCTH OcTaloTCA T ®e caMus... HKosagxs '), Ppamre ?),
Ierexs *), Menneas *) u ap. npuBozars caBiywomisz Bospa-
EeHiA nNpoTEBh a6colioTHO! Teopim: BO-1-XB, ecIH mpH
HEmOCpeACTBeHHOMS GesMesiHOMD mpioOpBreminm mMymecTBa
OTh AOIEHHEA, TpeThe AMNO 06A33HO €ro BOSBDATHTH, He-
cMOTpA H3 (arTHYECEOEe OTCYTCTBie HADYIEHIA HpaBa Kpe-
ARTOpA, TO OPH STHXH &e YcioBiax®s HETH mOBOAA OCBO-
6oxzaTh OTH OTBBEICTBEHHOCTH ¥ NPABONDEEMHHEA; MEMAY
oreMa npio6pbrareramm wbrv pasummu; 06a oHE 6esH BO3-
Meszia mpio6pbam mMymectBo, mocabicreieMs dero OHIB
ymep6s Epereropa (Ppamre); Bo-2-X, eIWHCTBEHHOE Xe-
AgHie TPOBECTH NPHHOANG BHHOBHOCTH CB IONHOK0 mOCKB-
AOBATEJNHHOCTSI0O HE MOKETH OHTh OUPAIBALIBAEMO; coolpa-
®enia mbrecoo6pasHOCTE TYTH JOMEHN NpPeo6IafaTb HAAS .
cooGpameniaMn upurnuniascauMu (Menness); u, rbiicTea-
TeNsHO, YYBCTBO COPABELAWBOCTH HE MOKETH GHT yAOBXe-
TBODEHO HDH BHIB EpeanTopa, EOTODOMY HPH HemoOCpex-
CTBEHHOMD 0esMesIHOMT Irepexofh HMYmeECTBa KT TpeTheMy

1) Cosack H. c. cTp. 309.
") Francke u. c. crp. 482—483.
%) Jaeckel m. c. ctp. 114.
¢) Menzel ®. c. crp. 217 up. 20-
14
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JZEOY i03BOAAETCA OODATHTH BSHCEAHie HA 9TO HMYMECTBO,
a UPH IOCPejCTBEHBOMD OesMesjHOMB mepexoiB ero Es
ADYrOMy JIHNY—He U08BOJAETCH; A8 W TPeThe JHNO BB mep-
BoMB cayiah egsa A Momers O0ess OCHOBATEAHHATO HEJO0-
BOJBCTBA BHABTH, EAED BTOpo#t m mocaBpyiomie Gesmesjnue
npio6phraresn mMymecTBa 0CBOGOZEJAIOTCA CYAOMB OTH BCA-
Boit orpbrcreemmoctn. Jid HAXB CO3HAHIe €AMHCTBA IPO-
BeJeHHAr0 B 33KOHB NpUENUNS CIMMEOMT Maxoe yrbmenie.
B®-3-x5, uro Eacaercd pasi@dyid BB IOIOZEEHIH TPETHATO
JHN3 H er0 IPaBONpPeeMBAER OTHOCHTEAbHO GOabme B MEHE-
me#l BO3MOZHOCTH SHAKOMCTBA Cb OGCTAHOBKO#, IpH KOTO-
po#t cabiga cosepmena, To, m0 cnpaBexinBoMy saMbuamiio
Kosaka, 810 coo6pazeHie TepdeTs BCAROE 3HAUEHie B BHAY
ONACHOCTH, EKOTOPYI0 MOZEHO OXHAaTh OTH OesorpbrcTBen-
HAr0 nepexofa HMYMECTBA HSH PYEH BH DYEH,—H TOJHEO
moTOMY G6e30TBBTCTBEHHArO0, UTO HEPEXOXH STOTH GesMesiens.

Haronens, Heyero oCTaHABAHBATHCA HA BOOPOCE 0 TOME,
9TO0 NPABONPEEMHHED, KOTODHMDB BOSBPRMIEHO HMYIIECTBO
Bb YHCIO OOBEETOBS B3HCEAHiA, @MBers mnpaBo perpecca
EB cBOeMy auctor’'y—npumbmaiorca TyTs TB &e mpasmaa,
,E&ED ® BB CIy9al oOpamenid BSHCEAHIA KT CAMOMY TpeTh-
eMy aHEmy.

6. Coyuacrie. Cy6resruBaoe HsMbmemie mpaBa Epe-
AHTOPA OUPOBEPraTh AETH, COBEPIIEHHHE JOIXHBEOMD BB
ero ymep6s, BOSMOEHO, KaKh CEA33HO BHme, B Bb Popmb
coyuacTia, T.-e. Eorja mmbiorca EBCEOABEO JHIG WIH HA
cropors Epexmtopa mam Ha CTOPOHB TpeTsAro AMma. aa)
Coyuacrie na cropord Epezmropa. Bompocs srors,
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mo cmpaBextmBoMy sambuamio Kopma ), crpagaers ih-
INMB pAZOMSB Hegopasymbmiit. Hams ramercd, uro raasmbii-
mad OpAYAHA STAXD HEZ0opasyMbHIid 3aRIi0UaeTCA BB HEHO-
cTaT09H0 DPE3ROMT pasrpaHHYEHiE COZepEAHIA, COCTABHHXB
gacrTelt mpaBa EpEIATOPa ONPOBEPraTh AETH, COBepIIEHHHE
AONEHAKOMD; M35 OTABILHNXE C000pameHilt YIeHHXH BHAHO,
9r0 0HM EMBIOTE BB BUAY TO Ty, TO APYIYI0 COCTABHYIO
9aCTh, ¥ CO00pa&enif, KACAOMIACA OZHON, HEPEHOCATH HA
APYIYIO WId rOBOPATH 00B BTHXB YacTax®d HepasybasHO. Co-
[MaCHO BHIIEH3IOKEHHOMY, MH Pa3THIaeMB IPABO KPEAATODPS
TpeGoBaTh YHHYTOKEHIA AKTA OTH IPABA €ro TPeGOBATH BO3-
BpAMERid MMYmeCcTBa BB 4YHCI0 06HEETOBS B3HCEaHIA. UTO
KaCaeTcd TNepsaro ush YTHXH Opass, T0 Kos3aks ’) mpass
Bb TOMB, YT0 BHAATH BH HEMD HNPHASHAED COAMJADHOCTH, H
Bospamenie Hopma °), Gyaro-6m Tyrs mmberca He coxmpap-
HOCTh, & CTeUeHie THTYJAOBB' SaIOrOBOrO INpaBa, HE OCHO-
BaTeJ5HO, MOTOMY 4TO OTHOCHTCA He EB NpaBy TPeGOBATH
YVHHYTOEEHid &KTA, 3 Eb IPABY TpeGOBAaTh BOSBpATA BEIH;
IpU CTedYeHiH IPaBh EPEAUTOPOBS HA YHHUTOZEEHie 3aJ10T0-
Bad TOYEa 3pBHIA He JaeTh HEUEro IIA DPAsbACHEHIA BO-
mpoca; 3a TO OHA JACTH BCe XA PASHACHEHiS BOIPOCA O CTe-
vemim npass TpeGoBaTh BO3BPATA. (CTeYeHie SANOTOBHX®
IpaBs M0 OTHONMERil0 KB IpaBy TpeGOBATH YHHYTOEEHiA
aKTa COXDAaHAETH JHMb TO 3HAYEHie, YT0 OXUHT H3B Kpe-
AMTOPOBB, OCYMECTBIAA STO NpPABO, ABIAETCA JRIMb HHHU-
[iaTOpPOMs BB OCYUIECTBIEHid NpaBa CYZEeGHATO 3310Ta, OHB

) Rorn, H. c., cTp. 236.
?) Cosack, . c., cTp. 228.
%) Korn, 1. ¢, cTp. 235.
14*
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mepsu#l xbiaeTs HAYBIBHNE IIATH BB OCYMIECTBICHID 8TOr0
npasa—aBIaTh TO Ee caMoe OCTAIBHEMG EpeAdTopams HETH
HaJl00HOCTH; OHH, EaEB ceityact yBuiuMSB, IbJaoTs aamb
JaxsEblimie mard BB OCymeCTBAGHIW HPaBa CyAeOHAro 3a~
J0ora, EaEIuB 33 ce64 —H TYTH Y&e O COJHAADHOCTH H
pbua Gurs me Momers. U TaEs®, BB mpab TpeGosars ymmu-
TOXKEHiA AKT& MH BUJEMB, €CIH He COXHJADHOE IIPaBO Tpe-
60BaHid O EAROMY-TO 00A3ATEIHCTBEHHOMY OTHONIEHil0, TO
IpocTOe IPaBo, EAEB ACCESSOTium IpPaBa MO IMABHOMY Tpe-
6oBamil0 CB NPA3HAEAMH COJHIADHOCTH; COIHAADHOCTH 9Ta
3AKJI0Ya€TCA BB TOMB, 9TO, EOTJ& OXMHD H3H EPETHTOPOBB
Tpe6yers YHHITOXEHId ART& BH MOXHOMD 00neMB, To ocraxs-
HHE MOTYTH H He TPe60BaTb BTOro,—H 06e3B TOr0 OHH MO-
FyTH BOCIOXB30BATHCA BHIOJAMA YHHYTOXEEHId aKTA; 33 HAMH
coxpaHdercd mpaBo TPeGOBATH BO3BDANIEHIA HMYMECTB& Bb
9ucI0 0GHERTOBD B3HCEAHIA, X0Td OH He O0BH Bch, & ammsb
OJMHS U35 HAXD OYHCTHIB, TAEH CEABTh, mOJe AAA BSH-
ceamid. OcymecTBIieHieMT IPaBa YNHYTOZEEHIA ARTR OJHEMB
H35 EPeJUTOPOBT IPeEPAMaeTCa 3T0 UPaBO H AJ4 JPYrHXB—
OHM €r0 He MOTryTh OCYMeCTBATh; HMT LpPEeIO0CTABAETCH
Iub IOAB30BATHCA STHMH HpaBoMb; phmenie cyaa o meabii-
CTBHTEIbHOCTH aKTa PACHPOCTPAHAETCA ¥ HA HUXB—H BB
HXB 233X aKT& He CymecTByeTs. Ho MN JOJ&EHH OTOBO-
PHTBCA, 9TO 5T coanjapHOCTh MbBers MECTO IMmB BB TOMB
cryuaB, Eorza EpejdTOpT-HHANIATOPD Tpe6yers yHHYTOZe-
Hid aRTA BB NOXHOMB 00BeMB, 9TO, B CBOW OUYepeap, BO3-
MOKHO TOIBEO TOTAA, EOTAA CYMMa AKTa DaBHA WIH MEHBIIe
CYMMH €ro Tpe60BaHid; ecIW &e CYMMa AETa GoZbIle CYMMH
Tpe6oBaHiA, TO, M0 TPeGOBAHil0 OZHOrO W35 EpPENATOPOBS,
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aETH YHWYTOEAETCA aumsb B pasmbph ero TpeGosamis; uro-
OH BOCIOXB30BATHCA BHTIOJAMH BSHCEAHid, OCTAIBHEIMS EPEfHd-
TOpAMB He06X0guM0 Tpe6OBATH YHHYTOREHIA TOY dacTH
4KTa, EOTODAd OCTAJACh HEYHWYTOREHHOH, EAKP IPEBHIIIAI0-
mad CyMMy TpeGoBaHiA mepBaro EpeAUTOPa — KB BTOMY CIy-
9310 HAed COAMJAPHOCTH He NpAMBHAETCA.

O6pamasch K IpuHALJIeRAMEMY HBCEOIPENMB IHIAMS
mpaBy TpeGOBATH BO3BPATA HMYMECTBA BB IUCI0 00BEETOBH
B3HCRAHiA, MW BHXEMS, 9T0 60JBMHEHCTBO COOOpameHilt yue-
HHXP EaCaeTci HMEHHO 9Tol COCTaBHOH 9ACTH 1paBa Epe-
AHTOPa ONpPOBEPraTh ARTH B NPHTOMD TIABHHME 0OGPasoM®
BOLPOCAa: E&KOE COOTHOImERHie NpaBh EpeauTopoBs mmberca
Bh CIy9adXD uXD crevyenia? Ecim umBres BB By HANMY
TEOpil0 OmpOBEpEEHIA aKTOBB, TO BOmpOCH pasphmaerca
0YeBs TPOCTO—MH BAJEMT 31BCh cayuait credenid cyze6HO-
88J0rOBHX'h IPaBB, YJCTAHOBIEHHNXH BB OJHOMB O06HEETH
Bb N0Ab3Yy HECKOJLEHXD IWIG; & €CIH TAEB, TO BOIPOCH
0 HXD COOTHOIIEHiH H OCYIIECTBICHIH HMH BTHXS UpPaBbh
paspbmaerca Takb, EaRB GYATO-GH OGBERTH BTOro 3aJ0ra
He HAXOJHICA BOBCe BH 00IaJaHIH TPETHAT0 JANA, & IpPO-
AOAKAID HAXOJHTHCA BB 06aagamim camoro foaxHuEa. Cio-
BOM'B, BOIPOCH CBOAHTCA KB NpEMBHemilo npasmas mpomec-
CYaJpHAr0 SaEOHOAATENHCTBA O credenim B3mckamil. Ho aTo
npaMbBenie BO3MOEHO, EOTAa EpefdTOpH, HMBomie ncnoi-
HATeIbHHE AKTH, ABIAIOTCA OJHOBPEMEHHO W TPeGyHTH BOS-
BpaTA HMYIMECTBA BB YHCIO OOHEETOBD BSHCEAHIA; BH HTOMB
cxyuas mpoucxozurs pasEOMBpHOE yroBaerBopemie. Boxrke
CIOBHHMB IIPeICTABIAETCA TOTH caydyalf, Eoraa, y&e 1o
JAOBIETBODEHIN OZROr0 HW3B STHXD KPEIUTOPOBH ABAAIOTCA,
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apyrie. Kakoe smauemie mmbers yAoBIeTBOpeHie 3TOrO Epe-
amropa xia xpyrexs? Kosaks ') npumbmsers Bt sroMy cay-
9410 HJEi0 CONUAAPHOCTH, XOTA STHM'D OHS AMING AaeTh u3BBer-
HYI0 OpHJHYECEYI0 EBAIAQHUEAMII0 TOMY, rOCHOACTBYIOMEMY
B5 HayRb, MEBHIL ?), TT0 ecim OZMET HSH EPEAHTOPOBT My-
TeMT B3HCEAHIA NOIYYHIS YAOBIETBODEHie, TO OCTaIbHEE
yXe He MOTYTH HPeABABIATE KD TPETheMY JHIY HAKAKHX'D
Tpe6oBaHilt; JAMNO 9TO HCHOOJAHAAO CBOKO 00ASAHHOCTP—H
HBTS 0CHOBaHiA Tpe6OBATH OTH HEr0 BTOPHYHATO HCHOJHE-
Hid ed, pasBB Ou ocrarach hyperocha—samosjaBmie Epe-
aaropn umbBiors mpaBo Ha Hee. MHylo kBaimpumramiio faers
aromy Mabmilo Kopas; oHB orpEmaers mpEmbBeeHie mHAenm
coamxapHOCTH; m0 ero MABHIIO yJOBIETBOpeHie OXHOrO HSB
EDeJHTOPOBS OCTABIAETS BD NOJHO# HENPHEOCHOBEHHOCTH
upaBa APYroro, EaE® TIaBHHA, Takb H npuaaroynna (Bei-
recht), T.-e. Ha yHHYTOReHie akKTA, A& Eb TOMY Xe OJHHD
3aJ0TOBO¥ THTYJH HEe MOXEETH HCEJIIOYHTH APYroro, 0COGEHmHO
TeTYAs uorameHsn#. Tak®s 9ro, BH mpuEOENDB, yrOBIETBO-
peHie OXHOr0O KPefHTOD& He HOTAINAETH IpPaBb APYyroro, HO
Bb BUAY TOr0, 4TO OPaBa KPEIHTOPOB: HA OIpOBEpEEHie
4KTA EACAIOTCA 0ZHOTO NpeAMeTa, MoJoxeHie Bemel wmamb-
HAETCA; Pass EPEJHTOPOMT OCYMECTBIEHO IPABO CyAEOHATO
3a10ra, OHH HMBers IPaBO Ha HOXYYeHie BHPYUeHHOH OTH
OPOAMEH CYMMH, a Ha JONI0 OCTAIBHHXB OCTaercd paseh
hyperocha, ecim TaxoBaa mmberca, ecim ®e u ea BETS,
TO OHM OCYI[ECTBATH CBOE IPABO ONPOBEPEEHIA J0 EOHNA

) Cosack, m. c., crp. 228.
®) Hartmann, uv. c.,, crp. 161—162; Otto, . c., crp. 240—241;
Volderndorf, v. c., crp. 108; Jaeckel, n. c., erp. 153—154.



— 215 —

He MOTyTh. BXoguTh BH EDHTHYECEYI ONBHEY STHXT ABYX'S
esarn@uEanit bre Hago6HOCTH BB BHAY HepasyBideMaro
HaM# Bo3sphRmid, UTO moayueHieM's OZHEMT HSH EPEAHTOPOBH
YAOBIETBODEHIA IyTeMB B3HCEAHiA HOramamTcd 6esyCIOBHO
npaBa OoCTaisEEXB. KEcam mcxozmts ws® GesycaoBEo BBp-
garo MEBEia Kopma, uro npm BaimuEOocTE HBCEOABEHX'B
KpesuTopoBs, HMBIOMEXT NIPaBo oOmpoBep&eHid, mMBerca
cTeuenie 3aJOTOBHXH THTYIOBH, TO HpPHAETCA HE TOXBEO BB
npuHIENB, HO B BooOmEe IpH eJHHCTBB mpeiMeTa BSHCEAHIA,
UPHUSHATH, UTO STH THTYIH NMBIOTH COBEPIIEHHO OXHHAEOBOE
IpaBO Ha CYMECTBOBAHie H OCYyIeCTBIEHie; OCYI[eCTBIEHie
ofHOr0 BB ymep0h APYrHME OyleTh ABICHIeMT HEIPaBo-
uwbpEuME. PaETD 3aM0314HIA EDEJHTOPOMB 10 EOHIA OCY-
MECTBATh YCTAHOBICHHOE BB €r0 I0Ab3y IPABO HE ZOIEEHD
BIEYs 3& €000 HOTEPH BTOro IpaBa. TpeThe JHNO BHAXO,
EOHEYHO, 9T0 H& UMymecTBB, HaAX0 AmMeMcd BS ero 06Jajanin,
CTERJ10CH HBCEOIBEO Cy1e6HO-3210TOBHX'S IPABS, H, I0MYCTHBD
EOHEYHOEe OCYHECTBIeHie NIPaBa 33J0rd8 OXHEMD H3H Epe-
TOPOBB,” MOBHHHO IIPeJh OCTAJIBHEMH: OHO NOAEHO OHJIO BO
BpeMa BSHCKaHid 3aABHTh, 4T0 EMBercd, EpomB jxammaro,
eme JpyriA 8aJoroBud IpaBa Ha B3HCEamie. Ecim omo
aToro He crbiaro, To, caMO coGo#f moHMMAaeTcA, UTO OHO
xb#icreoano animo fraudandi, m EpeguTops, ocraBmilica
6esb y.ioBIeTBODeHiA, AMBETs IpaB0 HA ACHERHOE BO3HA-
rpazjenie cooOpasHo paswBpy ero TpeGosamia. Hamp.,
YHHUTOEEHD AETH L0 HMYIECTBY, EKOTOpoe H GHI0O Tpo-
xaEo 3a 10,000 p.; TpeGoBamie EpPeXHTOP&, OGDPATHBIIAIO
Ha Hero sa3mckamie, 15,000 p.; Tpe6oBaHiA-Ee EPEAATOPOBS,
38003]a"IHAXs: nepearo BB 5,000 p., sroporo—10,000 p., —
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EpeANTOpH-BSHCEATEds moaysaers 10,000 p., a samoszas-
mie—HHYero; mocaBiHie H MOIyTH NPEXBABHTH ' TPETHEMY
zany Tpebosamie BB 5,000 p.— mepeu# »% 1,666 p., BTO-
poit BB 3,333 p.—OTy CyMMy OHH NOAYYHAH-GH, ecAAOH
Tpethe Aumo xblicrBoBaxo mpaBoMBpmo; HETH ocHOBaHIH
OTHHMATH Y HHXD DpPaB0 HA ed MmOAyYeHie OTH TPETHArO0
408 TOABRO HOTOMY, YTO OHH He XOBEIH X0 KOHIA OCY-
MeCTBICHie 3aIOr0BOT0 NpaBa, BB HXD DOILY CYAOMD
" YCTAHOBIEHHATO.

HenocabosaTeapHOCTS roCHOACTBYOMER 10KTPUHN 0 10~
TamieHiA HpaBa ONpPOBEpEEHiA KPEANTOPR, BH BHAY NpPEEpa-
meHid 9TOr0 mpaBa MyTeMb B3HCKAHIA BB ARNE 0AHOrO HSH
HAXD — mpodBiderca Bcero phsue B TOMB cxyuad, ecau
VAOBIETBODEHi€ BTOT0 EKDEeAHTOPa IPOHSOMIO HYTEMD jAe-
He&HAr0 naarexa. Yto6w OHTH HOCABAOBATCNLHEMB, CIB-
A0BaJ0 OW ¥ TYTH HOPHSHATH, YTO, KOJb CEOPO OJHHB HSD
ONPOBEPrmuXs AKTH EPEIATOPOBs NOAYYHAT ymaary, Bch
OCTAJbHHE JHIMANAACH CBOHXH HPABH TPeGOBATH OTH Tpe-
TBATO JAWNA BOSBpATA HMymecTsa. Kb udcay Tarexs mo-
c1broBaTeIBHRXD HpEACTABHTee# AORTPHHE NIPHHALICEHTD
Kosags ') — om® gomycEaers IIHDOEoe IpPaBo BHOOpPA Ra
CTOPOHB TpPeThAro Adma — KOTO HST EPEXUTODOBS OHO XKeJaeTh
YAOBAETBOPATH, TOMO H YAOBICTBOPAETH, & OCTAIHHHXD OT-
crpargers. U 910 cephesHo cumtaeTca I baecooGpASHKMS A
cupasefIEBEMS. MeHneas °) COBEPMEHHO OCHOBATENSHO I0-
BOPHTH, YTO BTO 310, EOTOpPOEe JOAEHO OHTh YCTPRHEHO,
X0T4 6 KOCBEHHWM'H IyTeMB; & HMEHHO, OB HPELJAraeTh

1) Cosack m. c. crp. 228—229, takme Jaeckel m. c. 1. c.
) Menzel B. c. crp. 291.
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CIHTATD TPETHE JHIO OTBBTCTBEHHHMH BB BHAY TOIO, ¥TO
OO ero BEHD CTAN0 HEBOSMOXHENT OCYIECTBIEHie NpPRTA-
samilt samosuaBmIUX® EpeAuTOpoBs. KoHeuHo, 5T0 EOCBeHBHIH
0yTh, MPHTOABRH TOJIBEO AAA 3aEOHOAATEIHCTBS, CKIOHAIO-
‘marocd B5 H0Jb3y rocuogcreyiomeit foxrpuak. Ho, pascy®aa
de lege ferenda, Baz0 mpE3HATH G€3yC.I0BHOE HPEHMYIECTBO
BosspBREid, MO EOTOpOMY OZWHAKOBO paspbmaerca m caysa
YAOBAETBOPEHiA OJHOr0 W35 EPEAUTOPOBS MYTEMD BIHCEAHIA,
B cayualt yIOBIETBODeHid ero miaTemems. Bs xbiicTeETems-
HOCTH TOJYYAANCH GH BB IepBOMD CcayiaB BosMyTHTEIbHHE
pesyapratH. Kpeamtops, koTopoMy Tperse aumo 6aaroso-
XHTH, IOAYIAETH YAOBIETBODemie, Apyrie — He IOXAYYRIOTS,
H JOIEHH Cb STEMB UpHMEpHTSCA. [apTMaEs '), BH Opo-
TRBONOXO®HOCT, Kosary, mpuHajie:®RATE KB Hemocibroma-
TEAPHHMD NPEACTABHTEIIMD TOCHOACTBYIOMeH JOKTPHHE —
OHD JONYCEAECTH HOrameHie NPaBa KPeXHTOPOBD HpH YA0-
BIETBOPEHiM OJHOIO HMSD HHEXH NyTeMb B3HCEAHIA ¥ He X0-
IyCEaeTh — NpPH YAOBACTBOPEHIE €ro NyTeMb YILIATH; HO
OHb OrpaHHYABAETCA IAMb BHDaKeHieM: COMHBHiA BF BO3-
MOBHOCTH paspbmenia BTOpOro Cayyad OAMHAROBO CB Iep-
BuMb. Cpesnaro MEbHia Aepmarca DENiyes *)—omD pasid-
9aeTh TpeAMEeTH, NOJJeEaNlic BOSBPAIEHID BB THCAO
00BeKTOBD BSHCEAHIA, & HMEHHO: onpefbieHHHA Bemu H
AeHeXHHS CYMMH; BB mocxrbjEeMt cayial oH® npHSHAETS,
YTO YIIATO0 9TO# CYMMH OHOMY M35 EPEAHTOPOBDL IOra-
manTcs NpaBd OCTAILHHXS, BB IEPBOMD Ee CcAyIal —
ecId TpeThe JHMNO, BMBCTO BOSBpATR BemH, YIIATHIO Epe-

‘) Hartmann B. c. crp. 163.
) Eccius m. c. crp. 620.
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AHTODY, TO OBO CcxBaaio 3TO HA CBOE CTPAXD, W He MO-
EeTh NPOTHBATECA OODAMEHI0 3AMO3ZABIIEMYU EPEiUTOPAMH
B3HCERHIA H& HAXOAdmeecAd Y Her0 HMYMECTBO. Takad
cybmannad Teopia He BHJIEPEHBAETH EDHTHRH; IOpUidde-
CKH, Bb STOMD CAyuad pasHHIA BB O0BEETAXH B3HCEAHIA
He BrMBerd 3HaveHia— 6yJeTs AH KPEXHTOPH TPeGOBATH BO3~
BpaTA JeHeEHOM cyMMu maum msberHOEM BemE — BTO Oes-
pasadyHo; NOAYYHIS JH OHB JEHEEHYI0 CYMMY, EOTODYIO
AoIZeEs ORI MOJYYATH HPAMO OTH TPETHAr0 JHNA, HIH
OHB IOAYyIHaB ee, HMEd ©NpPaBO MOIYYATH ee HyTeMb Iy-
61duHO# NpOAREHM HMYMECTB&, He MOmeTs HMBTH Biigmid
Ha 0OpaBa ADYT'HXS EpPEZUTOPOBE;, H BB TOMB M JADYIOMD
ciyuaB tperse aumo cosepmaerd BempaBoNBpmoe xbitcTsie
BD HApYIEHie SaJOTOBHXB NpPABH EPEJHTOPOBS —PASIHIHO
ofcy®JaTh 9TH cayuanm HEBETH OCHOBAHIA.

Cr mamelt Toyrm 3pbHiA u ymiaTa, OpoHSBEJEHEAH
OZHOMY HSD EDPEguTODOBF, He HOramaeTs NpPABH OCTANb-
HHXP—H OHH BOpaBB o6paTdTh B3HCEaHie Ha uMbomeeca
y TpeThAre AHMNa HMymecTBo. Bce pasimuie MeEAy OTHMB
CIYI8EMs H YAOBIETBOPEHIeMD KpPEJHTOPA HYTeMB BIHCEA-
HiA TO, YTO B IePBOMB H3P HHXH, KE3RK> MH Bupbiu, 38
SAMOSJABIIAMH KDEIMTOPAMH TDHSHAETCA NPABO HA BOSHA-
rpaxjeHie, 33 BHYETOMT TOr0, 4T0 10 copasmBpHOCTH mpH-
YHTAJOCH Y&e YAOBICTBODEHHOMY KpeIHTODY, BO BTOPOMD
®e cayiab onn——dyxe uxb TpeGoBaHid He MemBe CTOHMO-
CTH HMYMECTBA— IOAYYATH NOIHYI CYMMY, BHPYYEHHYIO
OTH IPOAAEH.

66) Coyuacrie na ¢cTopoH’t TpeThAro IHNA He BH-
BHBAETH ¥ HEe MOXKETH BH3BATh HEHEAEUXH 3aTpyjHeHil. Ecanm

|
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BBCcROIBEO0 aumDd Opio6pBiE EMymecTBO ®WIX NpPaBO OTH
JOLEHAEA, H II0 OTHONIEHII0 Kb KAEIOMY H3h HAXD MMBOTCA
BB HAIRYHOCTH YCIOBiA orpBrcTBeHHOCTH, TO OTBBUACTS
EaEJH# 38 TO, YTO OHH HOJYYHIB; HO €CIH HMYIIECTBO,
noplemamee Bo3BpaTy Hexbammo, To EHepbamma um oTBbT-
CTBEHHOCTH ).

1) Menzel u. c. crp. 252. Korn H. c. crp. 58. Cosack =. c.
cTp. 264. Hartmann =, c. crp. 172.



TJABA IATAA.

OxpaHenie npaBa HKpeaHTOpa ONpoBeprathb IOPHAHYECKie
aKTbl, COBEpUeHHble A0AKHHKOMDL Bb €ro yuiep6wb.

IIpaBo EpeaHTOpa ONpPOBEPraTh AETH OXPAHAETCA EARD
HCEOMB, TAET H BospameHieMs. UTO Eacaerca mepsaro,
TO HCE® 9TOTH ') MOEETH OHTh HPEABABIEHT BCAEHMS
EpeJdTOPOMs, IPE HAIAYHOCTH YEASAHHHXE YCIOBilt ompo-
pep&enid. OTBBTYHEROMB 10 BTOMY HCRY ABISETCA TpeEThE
ammo *). Cs Tourm spbEia AIHETHOH Teopim W TeOpim HCEIIO-
YATeABHOR OXPAHH WHTEPECOBD EPEIHTOP& TO MOTHBHPYETCA
OUYeHb JerK0 — TPeThe AMI0 YYRCTBOBAIO BB COBepHIEHIH
JeIEETA, HA TpPeThe JWNO BO3Iaraercd 0648aTEIbCTBO €X
lege, oro, a HEHETO Apyro#f, He MOKEETH ABIATHCA OTBBTYH-

) Hcrb 3toTh, actio Pauliana, mMbers cBolo ypesBmuaftvo uate-
pecHyIo lcropifo, BH3Barmyl mbiylo znteparypy, cM. Reinhart m. c.
crp. 1-92. Mankiewitz ®. ¢. crp. 1—37. Gritzmann H. ¢. cTp.
1—10. Schey =u. c. crp. 184—195.

?) Benyaed Bp L. 25 § 7 D. q. in fr. cred. 42, 8 yrsep®Eiaers
9TO H NPOTHBD NOXEHHEA MOEETH OHTH MpeXhABIERD 8T0TH lcks. 18-
deMaH3D (crp. 44) sambuaers, 9ro 310 He nMbers mpakTHyeckaro ssa-
qemif, 00 MMymMECTBO HAXONUTCA HE Y Hero, & y Tpersaro sana. OM.
Gimmerthal. Ueber die heut. Anwendbarkeit der actio Pauliana gegen
den Schuldner s Arch. f. pract. RW. B. 3. H. 3. S. 225—238.
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soMs. Ho ¢ Tourm 3pbmia Teopim HcmoxEMTEIsHOE CRIH
pbmenia Bompock kak® GyATO OH OCIOEHAETCA; HA CAMOMD
#&e rbab m Tyrs sarpyrmeniit mbrs. [aprmams !), upexcra-
BATENs BTO# Teopid, TOBOPATH, YTO WCED 9TOTH MOEETH
OuTs HAUpABIEHH TONBEO NPOTEBS npioGpbrareis mmyme-
cTBa, H60 KOHevHad IBab ompoBepEeHiA AKTA — BOSBPATSH
IPOTEBONPABHO JOCTABINIATOCA HMYIIECTBA, EOTOPOE H HAXO-
autcd BB o6ragamim Tperbaro auma. Cv Tousm spbmia ma-
meit Teopid, npuMHERamMe# ES Teopidn HCOOAHHTEABHOH CHAR
phmenif, mpeybABIeRie WCKA IPOTEBB TPETHATO MOTHBH-
pyerca BB cymectBb Tar®e; EpPEIdTODPD OCYIIECTBIAETH
npaBo CyleGHAr0 3aJ0ra OTHOCHTEASHO HMYIIECTB3, Hepe-
JSHHATO HADYIIHTEIEMT €ro 3aJOrOBLr0 IPaBa TPETHEMY
Jany; HAXOZZeHie OOBEETOBD BSHICEAHIA 'y 9TOr0 JHIA
ABIAETCA CHIBHHMD YEasaTeleMs HA TO, YTO HMENHO EB
HeMy, a He Kb KOMY APYrOMY HCED HE MOEeTH OHTH HpeAs-
dBeHT. BAMMAMT mOATBEPEACHIEMT STOMY CIYEHTH €ro
conscientia fraudis, yb#icTBaTeIPHAS HWAM HpeATOIATaEMAH;
6ess 51oro mocarBiHArO MPH3HARA TEPAETCA PasAHUie MEEAY
9TAMD JANOMB M BCAEMMB ADYTHMB NMPOTHBONDABHHIMB 061a-
aaTeleMs 00BeETOB B3HCEAHIA. U BB 3TOMT 0COGEBHOCTH
HCES 00 OmpOBEPXEEHIE AKTA—T& CTOPOHA €r0 COAEPEAHIA
H NPaBa ONpOBEpXEEHid, EOTOpAd KAcC&eTCA NpPaBa HA BO3-
BDATH WMYIIECTBA, XOTA He NPHAABAA eMY 3HaveHid actio in
rem, 1Mt He MeHmBe ymogo6agers ero sro# actio; pasim-
yie ero oTh 9TO¥ mocrbyHeld H SAEAIOUAETCA BB TOMSB, UTO
HCES 00T OmpPOBEDXEEHIH AKTA MOEETH OGRTh NpPeAbABIGHS HE

%) Hartmann 8. c. c1p. 60.
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EO BCAEOMY 00XajaTell0 HMYIIECTBa, a JAMb EB TOMY,
EOTOpHH o6iagaeTs cum conscientia fraudis. Cu. Brme
crp. 40—41, 164—165, 171.

3arbus, BE JascAbiimeM® MH BAZAMB, YTO BB LPO-
mecch mo mcey 001 ompoBepEeHiE aETa, EpoMb HcTHa
# oTBBTUMEA, MOIyTH YYACTBOBATH H TpEThH, BB HpOMEC-
CYaisHOMB CMHCIB, iuna; TaEb, BCB JHNa, BT EOTODHMD
OfHA H3B CTOPOHB MOEETH NpeiBABHTH 06paTHOE Tpe(oBa-
Hie, MOTYTH BCTYNATh BB HpOIecch Bb EadectBh mocoGHE-
KOBB; CIOfa Ipexfe BCEr0 NMPUHAAICEUTH CAMD JOJBHHED.
Mu sugBau BHIIE, YTO TPETHe JUMO, OTH EOTOParo BSHICKAHO
HMYIECTBO, MOEETH OGPATHTHCA CBH TpeGOBAHIEMD KB ZOAE-
HAEY — JXOIKHAEDL, mMbA MHTEpECh BB HCX0XB mpomecca,
0Y€BHAHO MOEETH BCTYIAaTh Bb Eauecrsd moco6uuga ') Ho aro
obmenpunaToe MAbsie HaxoguTH ce6b nporusumra BB Kpa-
sExgensyd ), EoTopHi He ZomyCRaeTH MOCOGHEIECTBA KONE-
HYKA, IOTOMY 9YTO Ha ero cropoEB BBTH Takoro marepeca,
ROTOPH# JaBaIb GH €My IpaBO BCTYOHTh BB EayecTBs mo-
COGHHRA; TAKHMB HHTEPECOMD HeJb3d NPH3HATH KelaHie €ro,
9TO6H TOTH HIH APYyroif W3 060HXB €ro EpeidTOpPOBS, T.-€.
H1E NePBOHAYANBHNE ero EpejHTODs, WAH TpeThe JIANO, IO
o0paTHOMY Tpe6oBaHiI0, mOJyIEIO paEbBe yJ0BIETBOpEHIe.
porzes aroro OTT0 °) CHpPABELIHBO BOSPAEAETH, 9TO IPABO
perpecca, EOTOpoe Tpethe JHNO HMEeTs KB AOIEHHEY, 3a-

) Mo#t Vue6. pyc. rp. cya.,, crp. 77—79. Jaeckel H. c. crp. 193.
Otto B. c. crp. 239, Hartmann 8. c. crp. 181. Meunexs (crp. 295)
Tpe6yerh IIA BCTyNIeHis JOIEHUEA B EauecTBl mOCOGHEEA coriacig
TPeThAro IHNA, He 06BACH#A OPUYAHH ITOTO TpeGOBAHiA. :

?) Kranichfeld B. c. crp. 47.

) Otto u. c. crp. 240.
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CTABIAETH HPHUSHATH 33 MOCIBIHEMT rocTaToYRH# HHTEpeCs
118 yuacria BB EavecTsB mocoGmmea. Kb sromy mago mpm-
6aBETH, 4TO €1Ba M HalgeTcd AONEHHED, COSHAWMIi#A rpo-
BAMYI0 €My HeBHrOAy H 3HAWi# 0 BOSMOEHOCTH OTBPA-
menia mocrbiEell myTemh BCTyNAeHIA BB mpomeccs, Gylers
AYMaTs O TAEOMB B3EOPB, RAET HODAJOED YAOBIETBODEHIA
ABYXH EpeIuTopoBs. Kpow$ Z0IMBEEA BB POJH MOCOGHHES
Mo®ers ¢urypaposath # npaBompeeMHuK® ero. Ho Bos-
MOMHO JE MpHBIeYb BTEXH Aunb nyrems litis denuntiatio.
! B35 aroms sonpock Kparaxdeasys ') oqaas BHCEasHBaETCA
Bb OTPMOATENSHOMTD CMHCIB, CCHIadch HA TO, 4TO HPHTA-
3aHie TperTharo JEOa Kb AOIEHHEY OCHOBAHO HA 0COGOMT
HX'> Y4CTHONPABOBOME OTHOmeRin. W mpormssb sroro Orro *)
COpaBejIaB0 BOSPAEAETH, YTO €CIH Bh BTOMD BAXETH mpe-
maTcrsie Kb IpUBIEYeRil0 I0IBHMEA, TO Boo6me litis de-
nuntiatio AUEOrIa HeBO3MOKEHA, H60 OHA BCErfa OCHOBAHA
H3 0C000MT OTHOMEHIM NPHEBIERAIOMAT0 KT NPHBICEACMOMY.

Yro racaerca cyxa, KOTODOMY HCRB 00F OnpOBepEeHiH
aETa MOACYACHD, TO 8T0 cmopHNH Bompocs. Ilpearoxmenn
Omam caMud PasHOOGpasHHA ocHOBaHiA moacyxsocrd. lIpex-
CTABHTENAMB ACIHETHOH Teopim Bcero Goxbe mpmcrazo Om
mpaeats forum delicti commissi. Koprs®) m Orro *) ocra-
ancy BBpEH geamkrHOM Teopim. Ho f. delicti commissi me
MomeTd GHTh NMpAMEHEHO y&e mOTOMY, 9TO BE OCHOBAHIH
HCEA He ICRATTH JEIUETS °); HESABHCHMO OTH TOrO, BT0 OCHO-

!) Kranichfeld n. c. cTp. 46—47.
%) Otto m. c. L c.

3) Korn. =. c. crp. 255.

4 Otto =. c. crp. 231.

%) Jaeckel m. c. crp. 185.
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BaHie MOJCYAHOCTH HenpEMBHEMO KB TEME ciyvyasms, Bb
EOTODHXB, 10 CO3HAHIIO CAMBXH HpPEACTABHTexell AeIWRTHOH
Teopin, BHETH JeawkTa, HMeHHO, mpH Fo6pocoBBcTEOM® mpi-
ob6pbrenin no Gesmesymomy akry. OTTO BB BHAY BTOrO0 H
npexaaraerd> OpEMBEUTE KT BTOMY caygaio forum solutionis
contractus, mpusefs TO coofpazemie, 9TO TYTH HCKD Ha-
npasrens Ha yHAITokenie (Aufhebung) oraymzemis, scero
yame cosepmatomaroca Bb ¢opuB jporosopa. Bm 8Ok
apryMeHTanlid EpolOTcA BCB HeIOCTATEH ApTyMEHTHpYeMaro
IOXOXEEHiA: BO-1-XB, BB CIyuadAXD Ge3Me3THArO OTUYRACHid
Rcero gauie BcrpBuaerca goroopHas dopma, a rxb ea BBTE,
KaKoe OCHOBaHie mOACYZHOCTH cibayers npmaATH?—forum
dellicti commissi nam zpyroe Rrakoe? BO-2-XB, A4 HCEOBH
O{HODOJHHX' ARITCA /BA PasIAYHEIX'S OCHOBAHIA MOACYAHOCTH
UXT, H3B-3& TOr0, 9TO BB OZHOMD pBub uAers 00 AETB BO3-
Me3IHOMB, BB JPyroMbs— 6esMesiHOMB, BH OXHOMT HMBerca
nbitcrerrensEnit  animus fraudandi, Bs ApyromMs ero Mo-
EeTs M He ONTh, BB-3-Xb, UPEAAraeTCA PACIPOCTPaHE-
Hie TpaBEAs O NOACYAHOCTH HCEOBH IHO JOTOBOPAMT H&
aKTH, OTH HAXD OTAHYHEIE——STO NPOTHBHO MHCIH 3aEOHO-
AaTeld, YCTAHOBHBUIATO STO IPABHAO TOIBKO XA AOTOBOPOBE.
T'ocmozcryomee s Haykbh Mabmie crIOHAeTca BB mOXB3Y
OTCYTCTBiA HaZOOHOCTH BH EAROMB-IH00 OXHOMB, CUEIialb-
HOMB OCHOBAHiH HOACYAHOCTH AId WCEOBH 00 yHHYTOZEEHIH
aKTa; OpEMBHEHH JOJEHKN OHTH IPABHIA IPONECCYAIBHATO
S83KOHOAATENBCTBA O IOACYAHOCTH, CMOTPS II0 XADAETEpPY
asEHaro ucka. He BucraBigs ofmaro npasuia, YdeHHE
YE&SHBAIOTH, EaEid OCHOBaHIA MOACYAHOCTH, NO HXBH MHB-
Bi0, He JOIEXHHW OnTh mpuMBBEAEeMH, BARiA OrpaHAYEHid BB
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STHX'D CIYYAAXD JOMEHH OHTH ycramoBiemH. Kosars ')
npaMo yKasmBaert mpumbpaMa Ha mpumbmEEMocTh: MBCTa
muTeascTBa oTBBTIEEA, MECTa HCmOAHEHiA KoroBopa M mMbBcra
ucnoarenia pbmemnia, mo me gomycraers mpumbreBia MbcTa
npaBoHapymeHia # Mbcra Haxomaemia umymecrsa. [apr-
MaHB '), He BHCTABIAA 00maro NPABAIA, IEPETHCIACLTS HEMpPH-
MBHEAMHA OCHOBAHIA MOACYXHOCTH, & HMeHHO: MBCTO HCmOa-
meHia pBmenia, MBcTo ucmoamemia fporosopa m MBCTO Ha-
XOEJEHIA HEJBHAMMAr0 HMymecrsa. lekear %), jpomycras
npayBrenie ocHOBAHI# IOACYZHOCTH, YCTAHOBIEHHHXD AId
JIAYBHXD HCEOBB, & TAEEE MBCTO HAXO&KJeHIA HEJBABUMATO
HMYIECTBA, HCEXIOYAETH USD YACIA JONYCTHMHXD OCHOBA-
mifi—mBero menmoamemia jorosopa M MBero mpaBoHapyme-
Aig. I'ocmozcreyomee MEBHie, BH OCHOBHOMT €ro mOJI0XEe -
Hi, He MOEETH OHTh IPHHATO, HOTOMY 4TO, BO-1-X'B, HCEB
00T YHHAYTOXEHIM AKT& HE NPOABIAETCA B CTOJBEAXD PA3HO-
00pasHHX® (opMax®s, YTOOH EH HeMy Moram OuTh upumb-
HAEMH pAasIMYHHA CHENiaJbHHA OCHOBAHIA TOACYAHOCTH;
eJHHCTBEHHOE pa3idyie, Morymee HMBTL BB ARHHOMB CIy-
uaB 3HaUeHie, BTO — OTHOCHTCA JH WCKH EB JABAEHMOMY
HIH HeABHEEMOMY mMmymectBy. Korza mpmaerca npuMEruTH
mBero mcmoxmeria jorosopa, Eoras MBero mcmormemia ph-
meHiA—YYeHHe He TOBOPATSH, A& M CEASATh TPYAHO; OCTa-
BATH CYyAeOHYI0 NDAKTHEY M 3aEOHOJATEABCTBO 6€3B BCAEHX'D
PYEOBOJAMHX'S HAYAID TOEE HElIb3A; BO-2-Xb, CAMOE DASHO-
oOpasie B3II4K0BH YIEHHX'Dh HTOH Ipynnu yES3HBAETH HA TO,

Y Cosack, . c., crp. 226.
?) Hartmann, 8. c., cTp. 27—28.
’) Jaeckel, B. c., crp. 185.
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9ro 06mas EXH ToURa 3pBmia me pBpHA; HCXOAA HSEH oZBOM
u Tolf ®e MHCAA 00D OTCYTCTBIH HAJOOHOCTH BB CHENiaib-
HHXP OPABHIAX'D, EaEJWi CO31aeTH CBOH NPABHIA —H Ak-
JaeTh HW3H HAXD CBOM HCEJoueHid. Poxjaerca Bompocs,
EARid Xe OCHOBAHIA IOACYAHOCTH MOTYTH OHTH IpEAIOEEHK
H3D IIECTH OCHOBAHiH MOACYAHOCTH, YEASAHHHXD HopHOMB,
Orro, Kosaroms, I'aprManmoms u Ieezems. O mkcrs npaso-
HapymeHid MH y&e rosopmin. Uro Eacaerca MBcra memoa-
HEeHid A0roBOpa, T0 OHO He MOZeTH OuTh npuMbHEHO, BO-1-XB,
y®&Ee OOTOMY, 4TO, YCTAHOBAAA €ro XAd HCEOBB 06B HCIOI-
HeHiH AO0rOBOPOBE, 3AEOHOAATENh MCXOJHAD H3B TOH MHCIH,
910, rAB foaEN0 6HIO mocABEOBATE 06POBOILHOE HCHONHEHIE,
TaMb BCero yAo0EBe Tpe60BaTH NPHBEYAATEISHAI0 HCHOJHE-
Hig; Bb HCEAXD X&e 00D YHHUTOREHiH akTa pBup HAeTH He
00F HCHONHEHIH, & O BOSBPATB HmOJyYeHEaro BO HCHOAHEe-
mie agTa !); B0O-2-X'b, 3T0 OCHOBaHi€ YCTAHOBAEHO 1A XO-
rOBApHBAIOMHAXS CTOPOHE, & TPeThe AMNO CTOHTH BAE xo-
rOBODHATO COrJAmeHid ’); BB-3-Xb, B HCEAXD 06 YHHITO-
Eedin akra pBus BoBce He HAeTH O cmopB Mexay jorosa-
PHBAOMHEMHCA CTODOHAMH °); OTHONIEHIA MEEJYy CTOPOHAMH
AMH He 3aTPOrYBAIOTCA, OTHONIEHiA HTH. caMd mo ce6b ocra-
orcs 85 cuxb*). Heyzoszersopareasno m mbero memoame-
gig pbmenia, Bo-1-x3, mo cBoe#t meompexbiemmocTn; BBAB
HCED 00h YHHYTOXKEHIH AKTa IpeLbABIAETCA, EOTAS HCHOX-
HeHie OEa3aloch OesycrBmEHMB; OHTL MOEETH €ro H BO-
Bce He OHI0, MOTOMY YTO OHO HE MOTIO COCTOATHCA, AO-

1) Ibid. L. c.

%) Ibid. L c.

*) Menzel, 8. ¢, cTp. 296, mp. 20.
‘) Hartmann, n. c., crp. 28.
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BOJGHO MYADEHO [0 TAKOMY OCHOBAHI0 HOJCYAHOCTH IpEAH~
#BATH HCKB; BO-2-XB, JONYCTHMB, YTO HCHOJHeHie OELIO,
HO, HANP., IO IPOAaxB HeABHEWMAr0 HMYMECTBA OEA3a10Ch,
YT0 EDeIHTOPS He MOAYYHIT MONHATO YIOBICTBODEHif; He-
y&eIn eMy Heo6XO0JMMO NpeXBABATh HCED 00 YHHITOEEHIH
arTa mo MBCTy HaxomjJeHid yEe HDOZAHHATO MMYIIECTBA?
Bh STHXB CIYYadX'B,—a HOZOGHHXD HMB MOEETH OHTH MHO-
JECTBO, ~ THCTO CayyaliHOe 00cTOATEIbCTBO PBIIaeTs Bompocs,
1B HCK® A0IEeBD OWTh paspBmens; BB-3-XB, X0TA HCEB
00h YHHYTOKEHIH AETA €CTh BCIOMOTATEIBHHH HCK® NpH
dcnolHenid pBmemida, H0 u3B BTOr0 eme HeAb3A BHBOXHATE,
9T0 OHB MOACYAEHs CyAy mo Mbery Hemoamemia pbmemia ') -
OTH NpeXBABIEHIA €ro, BB BHAAXD IBIecOOGPAsHOCTH H
yAo0cTBa, ApyroMy EaEoMy-1m60 cyXy, He TepAeTcd 3HaYe-
Bie ero, EaEb BCnOMorareabHaro Hcka. Hagomems, mporass
wbBera muTeancra orsBrimRa m MBCTA HAXOEIEHIA HeABH-
KEMAr0 HMYMECTBA MH HEYEro BO3PasuTh He EHMBeMT — OHH
H JHOXEHH OHTh mpuMBHAEMH.

Hamt Ekamercd, 94T0 CHODHH# BOOPOCH O HMOACYAHOCTH
Rol1EeHs ONTh pBmeRs TAEEMD 06pasoMb: HCED 065 YHHYTO-
®eHid aKTa, BB CYNIHOCTH, €CTh HCKB, BH3BAHHHA Hapyme-
HieMT mpaBa cyAe6HAr0 3aiora; ecid Tpe6yercd BOSBPATHTH
BB 9HC10 0GHERTOBT BSHCEAHIA JBHEEMOE EHMYIIECTBO, TO, BB
cuay npasraa mobilia ossibus inhaeret, npawkaaerca oGmee
ocHOBaHie mojcyaaocTE—MBCTo EETeancTBa OTRETUHEA; HO
ecam TpefyercA BOSBDATH BB YHCIO OGHEETOBS BSHCEAHIA
HeABHAEMAT0 HMYyIIECTBA, WHAYe TOBOPA, ecad, BO-1-XB,
IpeAMETOMT ONpOBEPraeMar0 AaKTa HBIAETCA HEABAEEMOE

f) Ibid., cTp. 27.
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EMYIDeCTBO H, BO-2-Xb, OHO in natura HaXOfHTCA BO BIa-
xbuim Tperharo JEma, To Bcero nbiecooOpasabe m ya06-
mbe mpuuBaATE NBCTO HAXOEIEHIA HEJBHREMAIO0 HMYMECTE].
Ilepsoe u3® 3TuXP NOJOXEeHit OGHIO BHCEasaHO Iekeiems
HO BeTphTHAO TO BO3pamenie co cropoEu I'aprMama ') m xp.,
9T0 HCKD 00 YHHYTOZEHIH aKTa He ecTh actio in rem.
910 TeoperHueCcKOe COOOpaEeHie He MOKETH HMBTH cepses-
Haro 3Havemis TaMb, rfB pbup ugers 065 yA006CTBAXB, &
HJETH OH& HMEHHO IDH OGCY:RAEHIH BOIDOCOB® O IOACYA-
HOCTH. 9TO BO3pameHie CTPAHHO CARmAaTh OTs ['aprMana *),
EOTOpDHi HpHSHAETH, EaEh MH BABIA, yc.udniem JerTATH-
maniz orbrunra o6’ajaHie EMP JAHAHMT HMYIECTBOMB.
Ho u cr mameit Toukn 3pbmia sTo BO3pamemie Maxocozep-
EATEIbHO, TAES KEAKD MH HEOZHOEDATHO YKA3HBAIH, YTO
Bb HCKB 0 Bo3BpaTh HMymecTBa BB YHCIO 0OHEETOBS BSH-
ceagia mMBiorca BBEOTOpHA uYepTH actionis in rem. Bro-
poe u3h STHXH NMONOXeHik Heo6XOZUMO BHCTABHTH IOTOMY,
YTO eclIH HeJBHRHMAA Bellb y&e He HAXOJUTCA in natura
Y TpeThAr0 1ENA, TO K HeMY NpexbaBidercd TpeGoBamie
0 BO3HATPAaEJEHiH, KOTOPOE, EOHEYHO, HE HOJIEEHTH CYAY
no MBcry HaxoEAeHIA HeIBHEUMArO MMYIIECTBA.

Yro racaerca caMaro mcka o0b YHHUTOXEEHIM AKETa,
TO KB BOmpocy 06 OCHOBaHiAX'® ero npumbrAioTca 00mia
npaBuia Bb TOMB BUAB, EaRD 3TO yEe He Pash OHIO YE&-
38HO HaMH BB NpejmecTBylomeMs n3romenin. Mcrens nox-
EeHh COCIATECA HAa 9TH OCHOBaHiA, mpuyeMb Tpebyercd
yEasagie Ba (aKTH, IPH HAIHYHOCTE EOHX AETH MOT'B GH

1) Ibid., crp. 28.
2) Ibid., crp. 60.
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OuTh mpuH3HAHD HelbHCTBUTEIPHHMT W WMYIECTBO MOIIO
OHTh BO3BPANMEHO BB YHCIO OGELERTOBH BSHICKAHIA, HIH XKe
BTO BO3BpalleHie MOTI0 OHTh 3aMBHEHO JeHEKHOW YILIA-
rof0. Mucap 005 orrbremim ucka o HegbiicTBATEIBPHOCTH
agra ors imploratio officii judicis, ormocHTessHO BO3BpaTa
HMYIDECTBA BB 9YACIO OOGBEETOBL B3HCEAHiA, HECMOTPA Ha
CBOIO TEOPETHIECEYI0 (e3ympeuHoCTs, He MOEeTH GHIb mpo-
BefeHa BB mpomecch ¢b mOaHOH 1mOCABJOBATEIBHOCTHIO, &
IHOTOMY ¥ HCKB EpPEJuTOpa AOJZEEHs ONTh HANDPABIEHD U
Ha HepbitcTBATEIPHOCTS AKTA, M HA BO3BDATH BENld HJIH
YIIATY JEHEHKHOHR CYMMH,

He marxo sarpyiHemilt mpejcraBisers BOOPOCHE O BO3-
pameHiAX'B, KOTOPHA MOryTs OHTH mperbaBieHs oTpBrum-
KOMT—TDETsHMB JIANOMB IPOTHBE TPeGOBaHiA EDEZUTODA. .
Brucrams Tagoe mozomewie, 9T0 OTBBTIMET He MOEETD
NpeNbaBIATh HEEAKAXTD BO3pameHit mpotmes TpeGobamis,
HaCEOJBEO NPEACTABIAETCH SAMAHYHBHMD H CaMO co00i0 Ba-
IpamuBaomaMca,—a60 pass cyAeOHRM's phmenieMs NpASHARO
ero CymecTBOBaHie, OHO CTOHTH HE3HO0IeMO,—HACTOIBEO Xe
¥ He OCHOBATe.IBHHMDH. TeHAEHNiA COBpEMEHHOH JOKTPHHE
EAED DPa3h OPOTHBONOJNOEHA; OHA CTPEMHUTCA, IO BO3MOE- .
HOCTH, DACIIHDATh EPYr's 9THXD Bospamemili. Kpadmnms
BupasutezeMs ea asagerca Orro’'), ROTOpME HEEARHXH B
STOMS OTHOWIEHIE NpEerpajys He CTABHTH; OHB JAOMYCKAETH
BCAKAr0 poja RO3pameHid OPOTHBL TPeGOBAHiA, EAED EAca-
TeIbHO €r0 BO3HWEHOBEHIA M CYN|eCTBOBAHiA, TAKD W HCUOX-
HATEJbHOH €ro CHAH, MoTHBHpYd 370 ThMB, uTO, BO-1-X%,
caxa pbmenis, mpusEaBmaro Tpe6oBagie KpeAaTOpa, HE Pac-

1) Otto, u. c., crp. 239.




— 230 —

mpocTpasderca jAarbe CmOpAMEXE CTOPOHB; BB CHAY STOTO
phmenia Z01EHHED JAMEHD NPABA MPEXHABIATH BO3PAEeEHid,
A1 Hero OHO 00A3aTeAbHO, HO TPETHArO JANA He EACAETCA
H, BO-2-Xb, €CIH Ha KDEJHTOPa BO3JAraerci OGASABHOCTH
NpeACTABATh HCHOXHHTEABHHHA THTYAB, TO 9TO AMBETH HMEHHO
TO 3HaYeHie, YTO HA TpeThe JHIO IEPEHOCHTCA TAZEECTH J0-
Ea3uBAHIA, 9T0 TpPe6OBAHIA He CyN[eCTBYeTd, T.-€. Ipejo-
CTaBAAETCA IpeibABIATH BCARATO BHAA Bospamenid. [lonarno,
mogedy aTo Epalinee mabmie mmEBus He npmEaro. Urto Ea-
caercd mepsaro coo6pazenid, To oHO camo mo ce6B BbpHo,
HO, OpY COXDAHEHIH ero Bb NOJHOX HENPAKOCHOBEHHOCTH,
BCE-TAKH, KAED YBHAUMD HHEE, BO3MOKHH CIyiad, EOUJa
TpeTseMy JBNY He JOXEHO ONTb IPEJOCTABIEHO NPABO
OperbABIATh TAEiA BOSpameHid DpPOTHBH TpeGOBaHiA, KO-
TOpHA cToAT> BEB mpexrBiors cmim cyxe6maro phmenia.
Bropoe xe coobpamenie 0esyCIOBHO HECOCTOATEIbHO CAMO
mo ce6b; Heo6xXoxmMoCTA HMpejbABIEHIA EPEJHTOPOMD HCUHOA-
HATEABHALO0 THTYAS €1BA IH MOKHO IPHAMBATH JMIb TO
sHaueHie, 4ro Oiarogapa el mnepemocmtca Ha OTBBTYMER
TAKECTs JOKASHBAHIA HECYMECTBOBAHIA TpeGOBaHiA; OHA
mybers, BaED Mu BEABIE BHme, cBoe 0c060oe 3HaveHie H,
JCTAHOBASA €ro, HeAb3d M NPEJUOIOEHTH, YTO H3B DTOTO
MOEeTs OuTH cybiams mogo0mm#t BmBOAE '). Paseh mMommo
M35 YCTAHOBIEHHATO, HANpD. SaKOHOM'B, TpeGoBaHid, ITOOH
EpelnToph mpejicTaBuib H3BBerHEE Parrs, 060CHOBNBALMIi
ero mpaBo, BCerAa BHIBOAHTH, 4TO TpeGoBaHie 3TO YCTAHOB-
JeHO EMEeHHO C5 IBIpI0 HepeHeCTH TAEECTh JOKA3HBAHiA
UPOTHBHEAr0 HA JXOJEHWEA, €CIH DTO WHOrAa H OHBAeTH, TO

1) Korn, B. ¢, crp. 19.
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A31€E0 He BCErja; HTOr0 He GHBAETH TOTAR, KO3 AAHHOMY
¢arTy, IpEBOAEMOMY HCTIEME, HPHAAETCA Ge3yC.IOBHAA CHAA,
Hanp. PAETH OPUSHAHE CyAeOHHMSB pBmeniens, 061AYeR's BB
8aEOHHYI0 (OPMY M T. J.—TYTH HCRIOYAETCA BCARAA BO3-
MOEHOCTh AOEA3ATEIBCTBA HPOTUBHATO.

T'ocuozcreymee Mmkmie orBoguts OoTBBTYREY H3BBCTHHM
EDJT'S, Bb mperbraxt KOTODATO OHD MOXeTh NDEXBABIATH
UpOTEBE TPe6oBaHiA KpeiwTopa E3BBCTHNA Bospamemid. Bch
BOSMOXHHA BB BTOMD C.1ydyah BospameHid MOTYTH OHTH CBe-
AeHH EB ABYMB TPyIUaMB: IPOHSBOXHHA H CAMOCTOATEJE-
HH4; NEPBHA YePHAIOTCA H3T IPaBOBOY cdepH IOIEHHER,
nocabaaia — w3t mpaBoBofft CepH CAMAr0 TPETHATO JHIA.
Yro Racaercd NPOUSBOAHHXT BO3pameHill, To ofHE yde-
HHE JONYCEAITEH, Apyrie He JONYCEAIOTH HX' Ipe)bABIEHid.
Taks Ierexs ') u Kopus *) Gesyca0BHO OTPANANTS BOSMOX-
HOCTH WX5 UpHMbHeHis, mpmBOAA TO co06pameHie, 4T, BO-
1-X, XOTA cHAa PHMeRid U He PACHPOCTDAEACTCA H& TPETH-
HXB JHIb, HO €CId YCIOBieM'h ONpOBepEEHIA aKTa ABIAETCHA
HCUOJHHTEJEHAA CHIA TPeGOBAHIA EPEIHTODPA, TO STHMD y&Ee
yEasuBaeTcd Ha AblicTBie HCHOIHHTEIPHATO THTYJA H HpPO-
THBD TPeTPAXD XHNB; TBMT Goxbe, uro mpaBo omposepxe-
Hid CB3AHO CB HCHOJNHHTEISHOKN CHIOK TpPeGOBAHIA— 1
nBap ero sakXuYaercd BB pacmupeHim kpyra TBX® mpes-
METOBS, HSH KOTODHXT EPeJUTOPD MOKETDH HOAYYATH yAOBIE-
TBOpeHie; BO-2-Xb, BO3paEeHid, DOYCPOHYTHA H3B DPABOBOMH
cpepn ZONIRHHEA, CyTh TAKH-HASHBaEeMHA exceptiones ex

) Jaeckel, B c., cTp. 17.
) Korn, =. ¢, L c., ccuaapmifica 5a counnenie Hinschius'a »p
Anwults Zeitung 1866, N 79,
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jure tertii, mpexsaBirenmie koux® He jomycraercd. Kpomb
9TEXH Ccoo6pamenii meawmme sambrars u 10, 9TO, BB-3-XB,
cylre6Hoc pbmenie, ecie m He CO31aeTh HOBATO NIPaB3, TO
C0312€Ts HOBOE CAMOCTOATEAbHOE OCHOBaHie Tpe6oBaHid;
ONTh MOZETH, JaHHAr0 Tpe6oBamis BB JbiicTBHTEAbHOCTH
BOBCe He ORWJIO WMIE mpOTHBH Hero mMbBiace Macca Bo3pame-
Hi#t, O past pbmenie mOCTAHOBIEHO, CO3AaETCA TOXJECTBEH-
HOE CP HPERHAMST IO COAEPEAHI0 H CBOGOZHOE OTH BCAKHXD
Bo3pazenill HoBoe TpefoBamie; pass Taroe TpeGoBamie ycra-
HoBAeHO pbmenieMsb, 0e3yCIOBHO HCEII09a€TCA BOIPOCH O
TOM, CYMECTBYETS J& OHO N0 NPABy HIM HPOTUBHO IPABY ').
Jpyrie yyeHne, 0]HaK0, BHCEASHBAIOTCA HE CTOIb (€3YCI0BHO
IpOTHBL NPOH3BOAHHXS Bospamemid. Ieces ’), u orvactu
Kosags ) aalors orpemateasHylo QOpMyay: TpeTse JHNO
He BupaBB mpexbABAATH TARiA BO3paEEHiA, EOTOPHA CaMb
AOIEHEED He MOrh On eme npegsasuts. Tagad ¢opmy.am-
poska cosepmennd H3IHMEAS TOHEOCTH; lecet He phmaerca
GopMyIHDOBATE CBOIO MHICIb HOJORHTEIBHO, IIOTOMY 9TO HO-
JOReRnie: TpeThe JHNO MOEETH HPEABABIATH JAmMb TE BO3-
paEeHid, HA EOTODHA MOEETH CCHJIATHCA AOIEHUED— Oy-
Jers Be BBpHO, W60 HAJZO TYTH OrOBODHTH OZHO HCEIIYe-
Hie; HCEI0YeHie 9TOro—Bo3pakeHid IACTO AAYHATO CBOUCTBA,
T. H. exceptiones personae cohaerentes. Mucap 5THXB yue-
HHXB T4, 4T0, 3a HCEIIYeHieMP mocrBiuuxt BOspazeHii,
TPeThe JNHNO MOEETH NpeIbABIATH BO3PaEeHid, ROTOPHA
OTEDHTH eme AJd CaMaro JOIEHWER; HAND. OHO MOEETh

!) Iesy, a. c., crp. 41.
?) Ibid,, B. c., crp. 41.
*) Cosack, 8. c., crp. 38,
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NpeABABATH CHODPE O MOZIOrB AETa, MOZETH YRA3aTh Ha TO,
9TO JOABHUED NPOE3BEND YIIATy B3aMBED B3HCEaHid, H Cab-
AOBATEAbHO, YTO KPEJHTOPS YAOBIETBOPERS # T. 1. Ho, B ApY-
Toif CTOPOUL!, HOBATHO CaMO CO6OH, YTO BO3paEeHiA, ROTOPHA
Ouau yme crbIaHN JOJEHEEOMT H CYAOMs OTBEPIHYTH H KO-
TOPHXH OHB Re IPeIbABIAND U HE MOKETS BS JAHHHH MOMEHTH
mpersABETh '), He MOryTs OHTH NpeXbABICEHH H OTBBTUR-
EOMB—TpeTbHM's JHOOMB. JTY MHCIb Bh 60abe EaTeropuuno
H dcHoli Qopub BuckasmBaers Menneas 2). Omd gbanTs:
BO3pamenid, Ha3BAHHHA HAMHE IPON3BOJHHMY, H& ABE KarTero-
piu: BO3paiKeHi#, EOTOPHA MOTYTh OHTb NpelBABIEHH JOIK-
HUEOMS M BO3PaReRid, EOTODHA Gonbe HMT He MOTYTH GHTH
HperbABIEeHH; NpelbABIEHi¢ HEPBHXD AOJEHO OHTB, BTO-
PHXD — He JOAEHO OHNTh AONYMEHO, IO COOOpAEEHIAMB,
CXOAHHMS Cb BHINEH3I0ECHHHMH.

Bropyio karteropito Bospameriii 06pasyioTh BO3paZeHiA
CaMOCTOATEILHNA; dYepmad CBOM OCHOBAHIA M35 chepm
npaBb OTBETYMRA, OHM JONyCKRIOTCA Y&Ee IOTOMY, 9TO OCHO-
BaHid BTH JemaTh 3a mperbiamu cuim cyge6maro pbme-
gig ®). Coga ormocarca, Bo-1-XB, BOSPaEEHif, OCHOBAHHHSA
Ha O0COOHXD IpPaBax® OTBBTIAES; TAEKS, HAUD. BO3paZeHie
o 3auerh, Bb TBXB Cayyadxs, ROrja HCRBH 00 YHHUTOXe-
Hi@ aKTa HANOpaBIeHT HA NOXyYeHie ZeHEXHArO MIATEES ‘),
BO-2-X'b, BO3paEeHi€ 0 TOMB, YTO caMO TpeGoBaHie Epexn-

) Exsazn ocsoBateirHo u 3aMbuamie Taprmama (cTp. 66), uro
fipaBo BO3paskeHiA OTBETYHEA HeNPOM3BOAMTCA M HE3ABHCHMO OTH XOIX-
HilKa.

?) Menzel, n. c.. crp. 45.

*) Jaeckel, m. c., crp. 18.

4) Menzel, u. c., crp. 48.
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TOpa Kb JONEHHEY HOJIEEUTH ONDOBEPEEHi0,—XOTd, KO-
HEeYHO, JHMmb B TOMB cayyal, eciu orpBruME® BH TO Ee
BpeMA KPEIHTOP® JAHHATO XOJKHMEA W AKTH COBEPIIEHB
BB €ro ymww BH WIADPOKOMT
"CMEICYB 1T, BO3paseHie, HANDABICHHOE NPOTABD Kpexn-
TOpa, RobuBmarocs cyie6maro plmenmia; cioga orHOCETCA
BOBpaKeHie O CHMyJIANid, T.-e. COTASMeHIM EpPEJHTOPA U
JOIEHAKA, BB CHIY KOTOPAro CHMYIHpyeTcd aKTh Cb TBMB,
9TO6H OB GRS NOTOMB ONPOBEPrHYTS °); HAUD. A BH-
1a1s B Geszeme®Roe 3acMHOE IHCHMO, TO KOTOPOMY H CO-
croaiock cyre6Boe phmenie; 3atbMb, A moayuaers co cBo-
€ro JIONEHHER B miaTews, He CEDHBAad CBOEro HMYylie-
CTBEHHAr0 MOJ0KeHid; ecad B DpersaBUTD UCED 00D YHHYTO-
/ReHiE akTa niatexa ® B Momers Z0Ra3aTh 0e3eHEEHOCTH
3a€eMHAr0 NHCHMA, TO OTEA3WBarh emMy BH mpash cxbiate
aT0 Bo3pameHie—BEBTH OocHOBaHidA.

Yro Eacaercd ROEAsaTeAsCTBH Bb mpomecch omposepme-
Hid aETOBB, TO TyTh NpAMBHATCA 06IIiA HPABHIA B TOMB
BEAB ® cB TBMEH 0COGEHHOCTAMM, KAED 5TO H3I0HKEHO BHIIE.

Haromens, BB Hauyarh 9To#f I1aBH MH YHOMAHRYJH, 9TO
NpaB0 KPEAHTOPA ONpPOBEPTaTh AKTH OXPaHAETCS H BO3Pa-
meniaMu. Reus in exceptione actor est. Ilomarmo, uro
II0J530BATHCA STHMH BO3DAMKEHIAMH EPEIHTODH, NPHBJICYEH-
HHH TpeTbHMD JANEMB, MOEETH OpH TBXH Ee YCIOBIAXD,
BEAED eCIMOH OHB &Eelalp NpPeIBEBATb KB HocIbiEeMy
orabasHOe HcEoBOe TpeGosamie. Tak® uro, cTpPOro rosopi,
00% oToMB caysab mewero ymommmate. Ho ecth BB HeMB

1) I_b;i L e
?) Hartmann, H. c., crp. 48; Otto, m. c., crp. 239.
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0aHa 0CO0EHHOCTH, YKA3HBAEMail COBPEMEHHOIO AOKTPUHOI.
Iloromenie Takoro orpbruura HBCEOIBEO oGiersaerca cs
IPONEcCYalbHO! CTODOHH — UpefJaraerca He Tpe6oBaTh OTH
HEro HeMeJIeHHArO YEA3aHid Ha HCHOAHUTEIHLHYIO CHIY ARTA,
€My JaeTcd CDOKB IJs HPEICTaBICHiA JOKA3aTEABCTBH TOLO,
yTO0 akTH 00Iafaers TaroBol cniol ). Takoe o6iergemie
BecbMa Ba®HO 14 orsbruuka @ Bmoamd mbiecooGpasso;
X0Td, Cb Jpyro#t CTOpPOBH, HSTH TAKOro 3aEOHOJATEJNBCTBA,
EOTOpOe He JaBaJo OM Cyay mopaBa BB mocrbiseMs ciysad
OPOCUTh OTCPOYRHM XiA HpejbABieHid HCNOAHHTEIBHATO TH-
tyaa. HagoBens, He MOEETH NOJAEHEATH COMABHIO M BO3MOE -
HOCTh 00pameHin EPejATOPA Kb TpeTbeMy JAnny u co Berphu-
HHIMBD HCEOMD °). '

') Cosack, . ¢, crp. 36; Jaeckel, n.c., crp. 23; Menzel, a. c,,
crp. 292,
?) Vélderndorf, a. c.,ctp. 96; Contra Hartmann, u. c., cp. 146°



TVIABA IIECTAM.

MNpespauenie npasa KpesMTOpa ONpOBEPraTb HPHAHYECKe
aKTbl, COBEPILIGHHbE AO/NKHHKOMD Bb €ro yu\epow.

IIpaBo KpegaTOpa OmPOBEPraTh AETH HpEKpamaercd 06-
mAMA cnoco6aMy MpeEpameHid rpamiaECREXE mpas. Cee-
AeHH 9TH CNOCOGH MOryTH GHTb KB JBYMB: B0-1-XT, 0OHO mpe-
Epamaercd Cb NPeEpAMenieMs I1aBHATO IpPaBa, T.-€. IPaBa
Tpe60BaHiA EDEIHTOPa Kb JONKHHEY; KAKB 8CCeSsorium oHO
yi#e Cb npEEpAmEHieM MepBAro TepaeTh BCAKOE 3HAYEHie;
HaOp., €CIH EPeJHTOPS BIHCKAIB BCe €My HPHIHTAIOMEECH
H3B JPYroro MMYymMECTBA AONEHHKA, HIH NOIYIHI YIIATY,
BIH OPOCTAID XOITS, MIE 3aYelb ero # T. I.'); BO-2-X,
OHO IpeEpamaercd, Kakb OTABIbHOE MpPABO TIPH CYMECTBO-
Bamiz raasHaro. Nemo invitus agere cogatur; a moToMy
BoXg EpefuTopa mMbers GesycaonHOe 3HAYEHie—OHT MO-
HeTh M OTCTYNHTHCA OTH CBOErO NIpaBa ), MOBETH 3aMb-
HHETH cBoe TpeGoBamie u T. A. Oco6rHHOE Ee 3HAUeHie IpH-
IaeTCA JABHOCTH: MH y®e BEIBIE, 4T0 AJd OCymECTBJIeHid
npaBa OmpoBepraTh 6esmMesgHHA aKTH BecbMa IMbiecooOpasHO
YCT2HOBHTh OCOGEHHYI0 EDPATEYIO AABHOCTb.

R OD—e—

1) Menzel, 1. ¢., ctp. 303.
?) Cosack, u. e., ctp. 362.
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