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HOCHTD ee, Bb KadecTBB TAaKOBOH, Kb IBHKHMOMY. HMYUIECTBY.
Oamaxo BcrpbuyaloTes OpHCTH !), pacmososeHHHe —IogYep-
KHYTb BELUIHHI XapakTepb HIIOTEKH, Kak'’h IIpaBa Ha HeIBH-
JKUMOCTb, HE3aBHCHMO OTH es TOAUHHEHHO! pOJHM, H OTH
WPHCTH OTHOCATD €€ Kb KaTeropil HeJIBH/RIMAro HMYLIECTBA.

OdueHb BO3MOXKHO BIIPOYeMb, UTO BB HeJdJeKoMb Oyny-
1ieMb TeopeTHYeCKis pascysIeHis BB 9Toff 006JaCTH 3alMyTDH
6osbmiee MBero Bo (ppamuysckoff opujaMueckoft Jmirepatypb,
ybMb 10 cuxb nopb. IlomsArie o 3asmoroBoM’d mpaBb T0aHHO
€O BpeMeHeMb U3MBHUTBHCA : HEOOXOJAUMOCTh KOHCTPYKUIH IIpaBa
3aJiorojiep;kareji Ha CTPAXOBYI0 CYMMY, YCTaHOBJIEHHAro 3aKo-
HoMb 19 ¢eBp. 1889 r., ysxe BH3HBaeTh uacabpoBamis cb
WICTO TEOPeTHYECKAMD XapakTepoMb 2) — sBieHie Bo dpamryin
pbakoe M HecoMHbHHO oTpajHoe; a KpoMb Toro o:muaaeMud
paciiMpeHiss Bb 00JACTH CEJbCKOXO03A{ICTBEHHAr0 KpeauTa I'0To-
BATD, 110 BceMy BBposTilo, pacnpocTpaneHie MoHATIA 00D HII0TEKD
H Ha JBHKUMOE HMYLIECTBO 3). .

Ho Bb o6meM® 10 Hacrosuleft MHHYTH TPYAHO eule yKa-
3aTh Ha OO0JblUist nepeMBHH BB YuYeHIM 0 3aJ0roBoMb Impasb
Bo Ppamnin4). Oco6eHHo Kpbnka eife HEOGX0AMMOCTH aKIEC-
copHocTd. Jlaske BB OTABIBHHXD HUHCTHTYTAX'h BELHAI'0 Kpe-

1) T. Banp. Marcadé et Paul Pont, Explication du Code Napoléon
(1868) X crp. 837 cu.

2) Taxp manpumbpbs Cardaire, Etude historique et critique sur I'objet
du droit de préférence dans '’hypothéque (1898); cm. BL ocoGennocTH crp. 182 cu1.

3) Ilo moBoay mupoektToBh 1890 r. M 1892 r. cm. Blaissot, Dela
mise en possession du créancier dans le contrat de gage (1897) crp. 143,
Bb Bacroanjee BpeMs BHeceHb Bh napiaaMeHTh Projet de loi sur le warran-
tage agricole du 28 octobre 1897.

4) ,Notre code hypothécaire offre cette singularité historique, que quoi
qu’il soit condamné par la doctrine, la pratique et les moeurs, nul n'ose y porter
la main.* (Flour de St. Genis, La Réforme hypothécaire et le projet
du gouvernement Bb Revue politique et parlementaire (1897) T. XI Ne 82 crp. 299).

18
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aura, usnaraeMuxd BEHB Kopexca, MH BerpbBuaeMb COXpaHHB-
wisicss poMaHucTHueckis BosspbHia. Bb ycrapb Crédit Foncier
IPSMO OTrOBapUBaeTcsl YHAS OTBBTCTBEHHOCTH 3aJjoromarels
OCTAJBLHWMD HMYILLeCTBOMB, BDL Cayuab HeZ0CTATOYHOCTH 3a-
JoskeHHON Bew !), XoTA 9Ta H06aBOMHAS TapaHTIA He IPHHH-
MaeTcss Bo BHHMaHie npu owbukD 1 BHjauwb ccyaH.

Harepecuo BipoyeMs 0TMBTUTD, UTO, HE CMOTPSI Ha 3TO CTPEM-
aenie?) oro:kecTBaATh 3adord Bb Crédit Foncier ¢n oO0HKHO-
BeHnofi umorekoff, mpaktiukbd npuxoaurcss TbMb He Menbe co-
3HaBaTb, 4UTO TIPaBO Jep:karetefl B3aKJIAJTHHXD JHCTOBD MIM
obligations, Bumyckaemmxb Crédit Foncier, xoras m cHaG:keHo
CylIecTBeHHHMH mpenvyuiectBamu?), Ho TbMp He Menbe orim-
yaercs OTh OOHKHOBEHHAro X06POBOJBLHAIO 3aJIOrOBaro IpaBa
TBMB, UTO OHO He HAIpaBJeHO IPOTHBD OTABJILHAre yvacrka,
a BooOIlle MPOTHBD BCEI'0 HMYIIECTBA KPeIUTHAro yupeskaeHid %).

Bumre Onito ykasamo ma 1o, uro M Bo Dpanuin Monts
de piété me, pacumTamH HA JMVAHI KpeANTD B3aeMIIHKOBD,
yro H OHJIO mpusHAno opucnpyrenuieti®). OxgHako, Korjga
Bb 1891 r. O6wab u3MaNDb 3aKOHD O pPACIMpeHIH Kpyra JoM-
GapJAHHXD oOllepauiff STHXD YJUpe:JeHill, 3akoHoAaTedb CYeab
HY:ROWMB YHOMSIHYTH I 0 JOrdnoft OTBBTCTBEHHOCTH CCYX0-
nosrydares ).

1) Décret du 28 février 1852, art. 12. Cp. Josseau, Traité du Cré-
dit Foncier I crtp. 564.

2) Takb Mexay mpounMb Josseau, L. c. I crp. 345.

3) Cm. 3akond 6 ifoas 1868 r. o ccynaxs, BHaaBaeMbixb Crédit Foncier
ZIenapTaMeHTaMb H TOPOJCKHMDB 00LIeCTBaMDb, CT. 6.

4) Cm. pburenis JInxoBckoft manatn 16 aprycra 186lr. (Sirey 1861.2.
543) u Jiumoxcront 17 Mas 18656 r. (Sirey, 1865 2. 169). Cp. eme cr. 78 BB
Statuts du Crédit Foncier (y Josseau l. ¢)

5) Cp. Dalloz, Répertoire général. Monts de piété, 62. 63.

6) 3akons 25 iras 1891 r. cr. 5 u 6,
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[TpuBep:rentocTs  QpaHiy3ckaro npaBa Kb POMAHHCTI-
Y9eCKHMD (JOPMYJIHPOBKAMD OGHADYIKHBAETCS elle INpIr 3aJ10rDb
B'b TOBAPHHX'D CKIa1aXDb. [lepBoHavaiLHNI 3akoHbl) 1aBaTh BD
cayuyah mpocpoukH ep:karenio  3aJ0roBaro  cBHIbTEILCTBA
IIpaBo BHOOPA Me:R/y SaJ0I0BHMDb B3LICKAHieMDb II JHUHHMb
TpeGoBaHieMDb IPOTHBD HaJIHCATe]sl, He CMOTpS Ha To, YTO
Bb TOPrOBHXB c(epaxd MHOrie BHCKa3bBaIICh 1IPOTHBD BTOM
auHoit orBbrersenyoctH. Ilocabamsss BB sakonh 1858 r.2)
oTOlI1a y:ke HA BTOpoil IJaHb, Bb KauecTBD cyGeuaiapHoi
rapanTin Ha caydvafl HeJ0oCTATOMHOCTH ToBapa; HWHID ke BD
THTepaTypb yske pasjalTes TroJoca 3a HeHY:RIOCTb Boollie
perpecca IpOTHBD BappanToaaress).

Toabko Bb MopckoMb mpaBbh Bo dpamiin MOKIO IIpi-
BecTH IpuMBpb Bi3HCKamia mo 3aftMy, cocpepoToueHNnaro Ha
0JHOMD JHIIb 3aJ0:KeHHOMD 00bekTb. Bob raah I 6o yie
orMbueHo cumburenie Nothbodmerei ¢b foenus nauticum BB
XVII sbrb4); mpi koguduxkaiin Mopckaro npasa Bb 1809 r.
9T0 cMbIerie MORATIM, IIOBUAUMOMY, ITPOJOT:RAJIOCH, TAKD UTO Ha
OCHOBaHiH nepBoHavaJbHofi pemakuin cr. 216 Code de commerce
HeJib3A OBUIO onpedBanTh 00beMb 0TBBTCTBEHIIOCTH CYA0X0351TIa
1o 3aiiMaMb, 3aKJIOUEHHKHMD BO BpeMA INIABaHisL MoADL obeslle-
vemie kKopa6as u rpysa®. Bp 1841 r. mocabaosaao jgoiod-

1) Arrété du 26 mars 1848, art. 11.

2) Cr. 9 3akoma 28 mapra 1858 r. Cp. Damaschino, Traité des
magasins généraux (1866) crp. 266, 185.

3) Cm. Bruno Dubron, Docks et Warrants (1898) crp. 158,

4) Cp. eme Lyon-Caen et Renault, Droit commercial frangais
T. V crp. 130.

5) Cr. 216 raacuaa neporavaanno: Tout propriétaire de navire est
civilement responsable des faits du capitaine pour ce qui est relatif au navire
et & I'expédition. La responsabilité cesse par I'abandon du navire et du fret.
KaccanioHEHA cyQDh OTHOCHADL STO0 TOJAbKO KD ACHHKTAMD KaNmHTaHa, TOTAa

18*
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Henie ®Toit cTaTbH H Telephb HecoMEBHHO!), wro BB (panuys-
ckoMDb TpaBb cyutectByerb psgoMb cb contrat & la grosse?)
Bb cMucab foenus nauticum ¥ pagoMb €b OGHKHOBEHHOH ak-
ueccopHott urorerolt3) xopabna GoaMepes Bb I'epMaHCKOMb
eMHCaB, T.e. 3aJ0I'b KOpalild, b BO3MOMHOCTBIO JJIA XO3SHHA
H36aBHTLCS OTH JaJbHBiulefl OTBBTCTBEHHOCTH IIyTeMDb OT-
Kasa OTh cyaua H ¢paxra.

Ho BB oflieMb MOKHO CKa3aTh, UTO IpeAMeTHO OrpaHH-
qyenHas OTBBTCTBeHHOCTh MaJgo nomyaspra Bo dpamuin4). Bp
STOMB y/JepiaHid PHUMCKAro B3rJIALA Ha 3aJ0r0oBoe IpaBo, KAKb
HAa TrapaHTilo, He YCTPaHAWINYI IpaBa Ha YJOBJeTBOpeHie H3D
OCTAJIbHAI0 HMYIleCTBa, HBKOTOpHE ¢paHIysckie INMyCIHIMCTH
yCMaTpPHBAOTh 0COGEHHOCTb HAI[OHAJIbHAr0 XapakTepa b u cra-
paloTcA MO 9TOMY IOBOAY IIPOBECTH KOHTPACTh MewIy Iep-
MaHCKHMM M JAaTHHCKHMH IIpaBOBHMM Bo3apbHiaMu! Moxno
6u10 GH BHPasHTbCS BB 6oiabe o6uUMXDb TepMHHAXDb H 3aMb-
THTb, YTO BB STQH 006JACTH HeNONMyJApHH Bb IJa3axb (paH-
Iy3ckoft myO6auKH BooGule Beskis moBoBBeneHiss. Ho ocoGenro
onmacHHME cuauraoTes cédules hypothécaires BB poiii 3aJ0roBHX'D
KBHTAHIIi!l, BHAaBaeMHXDb Ha uMs co6crBeHHMKA. [lonmTka De -
courdemanche Bp koEnyb 20-xb rogoBh peaGHIUTHPOBATH
aTy (opMy peaJbHaro KpeJuTa He HAUILIa COYYBCTBIA.

KaKb KOMMepdYeckie CyJnl DPacIpOCTPAHAIH ee .M HA JIOTOBOPHHIA OTHOIIEHid.
CM. Courcy, Quostions de droit maritime III crp. 292,

1) 3akoHD 14 ilons 1841 r. 3aMmbaMTB caoBa: La responsabilité cesse . .
cabayloumMMp noaoxernieMb: ,ll peut dans tous les cas saffranchir des
obligations ci-dessus par I'abandon du navire et du fret.

2) Cr. 811 ca. Code de commerce.

3) KopaGenbnas umoTeka ycramoBieHa 3ak. 10 aek. 1874 r. u 10 ilona
1885 r. O MoTHBAaXh Kb H3[aHi0 3THXBH 38KOHOBDL cM. Bédart ide, Commen-
taire des loi sur I'bypothéque maritime.

4) Cv. pbub Bufnoira Bb nmporokosaxs Commission extraparlamen-
taire du cadastre T. V (1894) cTp. 518.

5) Cm. Flour de St. Genis, Le crédit territorial en France (1889).
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OTa MHCJIb H3JIAaraltach Bb COCTABIEHHOMb HMB IPOeKTH
Hroreynaro kojgekca !). bbb Havarbh 40-xp roJoBb OIHAKO
BOIIpoch 0 pedopmb 3asoroBoft cucreMn Kojekca BHIUIETH H3D
cepH UHCTO JATEPATYPHHXD pascy:jeHift, Korja IpaBUTENb-
CTBOMD OHJIA TpelnmcaHa cooTBbBreTBywIas enquéte: oHa He
oKasaJach OJaronpifTHolt Aad abiietsyouiaro mpasa: Beh 3a-
TIpOLIeNHHe opHAMYeckie (akyIbTeTH I aNIleIsiOHAHNs TaJaTh
(3a JCKmModYeHieMB JBYXD) BHCKa3aMICh 3a Bo3BpallleHie Kb
a6comoTHON My6anyHocTH 3akoHa 1798 r.2). Toabko uto HayaB-
urisicA MOArOTOBHTENbHHSA PAGOTH GHUIM NPEPBAHH (eBpaibCKofl
peBommoniiett 1848 r.; omb BosoGHOBHMIMCH BB 1850 r. m o6b-
IIATH Y:Ke TPABECTH Kb ¢KeJAHHHMDB pe3yabTaraMb 3), Koraa
HACTYITU.TH HANOJEOHOBCKIll pesknMb, HOJMOKHUBIIII KOHEI'h 3THMD
crpeMaeHisMb.  Bekopb mocabaoBaBmee yupesknenie Crédit
Foncier nokasajoch X0CTAaTOYHHMD OaaroqbsHieMb I To3e-
MeJbHAT0 KpeauTra, W ABiicTByoOINas HIOTEYHAS CHCTEMa Hallla
Kb TOMYy BpPEMeHH elle 3aIIUTHNKA, BBPoATHO mocabaHAro, BB
mb opuuiambraro oprcra Bropott Hunepin — Troplong?).

Bb 1891 r. npu muHmcTeperBb ¢mHAHCOBH OHIA Ha3Ha-
YeHa KoMMEccif ¢b ITBibio IlepecMotpa (paHuysckaro cadastre,
JaBHO yske He CooTBBTCTBYMINAre QakTHdeckoft :KH3HU 0).  DTi
pa6oTH JOMKHH OHJUM IIOArOTOBJIATH pedopMy I03eMeJbHOM
permerpanin®) n AJS HadepraHis rJIABHHXD I0J0sKeHift Oyxy-

1) Du danger de préter sur hypothéque ou vues d’amélioration du régime
hypothécaire (Paris 1829). Cr. 121 mpejnaraemaro npoekra kacaercs cédules
hypothécaires.

2) Cp. Besson, Livres fonciers erp. 119; Guillouard, Traité des
priviléges et hypothéques I crp. 57.

3) Cm. Guillouard L e crp. 61.

4) Cp» cBoeMb Commentaire sur la loi de la transcription.

5) Commission extraparlementaire du cadastre, yipexnensas 30 mas
1891 r., 3acbuana ao 1895 r.

6) La propriété doit étre déterminée d’abord physiquement, puis juri-
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H[aro MIIOTEYHAT0 3aKOHOJaTelbCTBa - 6La o0pa3oBaHa ocobas
sous-commission juridique. BecbMa IHHTEpeCHH IIPOTOKOJH 3a-
c¢hbaamift ATON MOJKOMMUCCIH: OHH BO BCHKOMDB cJaydab cBH-
abTeabeTBYOTH ckopbe 06D OCTPOYMIM M TAJaHTJIABOCTH OT-
ABABHLIXD WIeHOBDB, WBbMB 00 XD IN0AroToBIeHHOCTH. Heol-
XOJHMOCTH KpbllocTHaro peectpa He Oblia IPH3HAHA KOMMHC-
cieftl), ocoGento 1ocTh TOr0 Kakb BHACHMIOCH, YTO HYdK-
HLs ST ATOrO Tomorpairdeckis paloTH CBA3aHH €b MILI-
JiOHHBIMH pacxojamii?). JlemesHHI Bompochb3), kKakb BHIHO,
HOCAY/RHID IVIaBHHMD TpeNsATCTBieMDd MJS IIPeAnoaraeMHhxb
BB o061acti kpbrocroil perucTpauin pedopMDb 1 TPyAH 0pH-
JIYeckoli, Kakb H TeXHHYecKoli, IOAKOMMHCCIM He IaJH ocd-
3aTeJIbIHXD Pe3yIbTaTOBD.

Bb nacrosiutee BpeMs c¢b 1896 r. BEecerds BB CeHaTh
IpOeKTh HIoTeuHoft pedopMu Gonbe CKPOMHHXD pasMbpoBb?).
Onbp HE KacaeTcs IOpsJKa permcrpailiff BeUHHXD IIpaBb Ha
HeJBIZKMMOCTb, a COJEPYKUTDH TOJbKO YHHYTONKEHie cymeGHOM
HIOTEKH W CTporoe IMpoBeAeHie MPUHLMNA MYGJHIHOCTH H cle-
niaapuoct ).  Ho M 3To mpocroe 3aBeplueHie II0J0sKeHiH,

dignement* (Rapport de Mr. R o u vier Ministre des Finances au Président de la
République 29 mast 1891 r. BT Procés Verbaux de la Com. du cadastre I crp. 6.

1) Procés Verbaux II crp. 527 ci. Kommuceia kpoMB Toro BmICKa3a-
nach 3a 0e3yCJOBHYI0 akueccopEOCTL umorekH, cM. T. V crp. 595.

2) OGoapsiomee nbficTBie Ha KoMMHcciio Morb Ol HMBTE NPHMBPE Dab-
3aca n Jlorapuurin, rab compte personnel ¢paninysckaro peecrTpa NocTenenso
saMbHseTcs TepMaHCKOfl yUaCTKOBOI perucrpauieln. 3akond 24 iloas 1889 r. u
22 jionrst 1891 r. Cp. BBejenie y Baeder, Das Grundbuchgesetz fiir Elsass-
Lothringen.

3) CM. omHaKo IAaJTiaTHBROe cpeAcTBO, mpeanaraeMoe Henricet
Bb Cadastre et Livre I'oncier (Supplément & la Revue pratique de I'Enregistre-
ment et du Notariat. 1891).

4) Ilpoexrd BHIpaGoTann MHHHCTEPCTBOMB ICTHNIl M BHeceHL 27 Ok-
Ta6ps 1896 T.

5y Cm. cr. 12, 14, 17, 18, 28 npoexra, pasdcMarpuBaeMaro y Loynes
BT Revue critique de Législation 1897 ctp. 229 ca., 360 ca.
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BHCKa3aHHHXDB Yyxke Bb Ilonekch, cuuraercas BbH rIias3axb
MHOI'MXD ONA4CHHMD HOBOBBeIeHieMb; Takb, Hanp., cbb3ab
J0MoCTpoHTeNell ycwbab yste BLHICKA3aThCH NPOTHBD IIPOEKTA
H 3a coxpaHeHie cyneGHOM HIIOTEKHM M (e3IJaCHOCTH 3aKOH-
HHXB 3aJ0TOBHXD NpaBbl).

Ha sroMms nmpumbpd auummiit pass noaTBep:kIalOTCA KOH-
cepBATHBHHS HAKJIOHHOCTH (pAHIY3CKaro HapoJa, BHYTPEHHAS
SKH3HL KOTOparo MaJio moajaercs Bo3ABHCTBI0 HOJUTHYECKHUX'D
KoJie6anifl, kacawiUNXxcAd TOJALKO OAHON IOBEPXHOCTH O0LIECTBEH-
Haro crpos. Ho BB naEHOMB cayyad dacTb oTBBTCTBEeHHOCTH
HeceThb IOpHCIpPYJeHllid, KoTopas 3aHMMAJach HCKJIIOYHATEIbHO
TokoBanieMDd oznmHoro Kogexca. Ha Ty pa6ory momnia Bes
cHJa lopuaMyecKkaro MHILIeHiA wbJjgaro Hapoja Bb TedeRie
pbra. Jlame Tb nucareau, KoTopHe OTHOCATCA CKopbe KpH-
THYECKH Kb IIoCTaHOBJeHiAMD Kojerca, ThMb He MeHbBe BHXO-
IATb U3D PaMOKD, UMD BHCTaBIeHHHXD. 'Takoft XxapakTepdb
HAyYKH IIpaBa He MOI'b He BH3BaTbhb YyObskaeHis Bb uy6aukd, yro
Code civil sakoHYHMIP HaJoJro, ecJd He HaBcerja, IpaBoBoe
passurie crpand. ‘Jepesp HbBckoiubko JBTH GyneTd Npas3jHO-
BaThCs CTONBTHIMt J0OMJEN 9TOro 3aKOHOAATEJbHAr0 IIAMATHHKA,
4 TOrAa, MOKeTb OHTH, HACTYIMTDH BpeMs Aas abicTBHTEND-
HOft OoBHKHU ero 3acJyrb He TOJbKO Ilepel’b Haykoff, HO H Ie-
peAds CaMHMDb TpaxJaHCKUMD IIPAaBOMB conpemeﬂnofi ®panuiu.
Beabrifickie micarenn 2), koropHe o6paiianres ¢b HKonekcoMb
csoboaube, wbMb (panmysckied), ysme ormbruam, uto He-
TIOJIBH/KHOCTh CHCTEMH, OCHOBaHHoft Ha mnamaTteuxbd 1804 r.,

1) Cm. Arnault, La Réforme hypothécaire au Sénat, crp. 49.

2) Taxb nanp. Picard, L'évolution historique du droit civil frangais
(1896) crp. 73, 80.

3) Oxmako M cpell HHX'D NPOABAsIETCA Temeph KPHTHYeCKoe HANpPABIIe-
nrie. Cp. Leroy, L'esprit le la législation napoléonienne. Nancy 1898.
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HEOJHOKPATHO 3aJepsruBajla XO0ADb SKOHOMHIECKOR JKH3HH.
Jasa opucra Bo3HUKaeTh pyro#t, He MeHBe WHTepecHHH,
BOIPOCH : HE 3aJepakaJa JH KOAHPHKALA Takke I0OPUIUIECKAro
pasBuTia Bo PpaHNinH, CTHCHYBDh NpaBoBHe HHCTHTYTH paciia-
TaHHAro U pascialieRHaro o6lecTBd Bb CIHMIIKOMD HEIOIBHIK-
HHA paMkn? Eciu Ha 5TOTH BONpPOCH NOJYINTCA YTBEPAHTEJND-
HHH OTBBTH, TO JOCTOMHKMH 3aBHUCTH ABATCA, MOMKETH O6HTH, Th
dpannysn, KoTopHe KUBYTh Ha ocrpoBB Jlkepcm mox®m
AHMMHCKMMD CKHNETPOoMB!) M NOJB3YOTCA [0 CHXD INOPB
Coutumes de Normandie XIII pbxa.

1) Cp. Robinet de Cléry, Les lles Anglo-Normandes. Pays de Home
Rule (1898).



INJrTaBA Y.

OTyraMTeNbHEIA 96PTH IPeBHe-PYCCKaro
3aJI0roBaro Ipasa.

Brasas Me it e p a Ha 3al0ors.— 3au0rs BB [IckoBekoft Cy nnont I'pamots.
— OGo3pbHie 3aKIANHHXDL 8KTOBB. — 3HAYeHi®e NpPocpodkH. — MockoBCcKkoe
3aKOHOAATEJLCTBO. — JIMTOBCKO® M BH3aHTIACKO® npaBo.

Bt smrepatypb, kacaiomieftcs HCTOpiM HaIIero 3aJjoroBaro
npaBa, [0 CHXBb IOPH Ha IepBoMb MBCTh crouTd H3BBCTHAA
moHorpadis Mettepal). PesymrprarH, Kb KOTODHMB OHB
OpHUIIeNh, CBOAATCS NPHOIU3NTENBHO Kb CIbBAyloleMy: 10
Havajga XVIII BBrka 3agoroBas cabaka BB MOCKOBCKOMB
rocynapcTsb Bcerza ycraHaBIMBaJa IpaBo COOCTBEHHOCTH BB
II0JIb3Y 3AJI0TOjiep:kaTesdss. OTa COGCTBEHHOCTh RHCKA3HBAJACDH
He TOJbKO BB NOJb30BaHiM M BiaaBHIM 3ajoroMb, HO M BD
npaBB pacnopsieHis 3aJoeHHOH Bellblo. OATa COGCTBeH-
HOCTb BHTeKaeTh, BB Iiaa3axb Metiepa, u3b caMoit mepe-
naIM obesmeduresbHaro oGbexTa, 6esb KorTopod HBTD Ha-
crodmaro 3ajora. Ilpy rakoit ¢opmB peaapRaro kpeaura
HeIlocpe/CTBeHHas Iepelada BelllM CTOMTH Ha IepBOMB IJIaHB
M [0 TaKolt CTemeHM YCTpaHseTh 3HadYeHie [0JroBaro IpaBo-

1) JpesHee pycckoe mpaso 3ainora. Kazams, 18556,



g2

OTHOIIIEHiT MeskJy KOHTpareHTaMud, 4TO He bHcTBHTeIbHOCTD
3aJ10ra MOMKETDH BIIAThL HA JHYHYI0 CBA3b AOJMHUKA U Kpe-
autopa. PoJsb 3ajoronaresis CBOAMTCA TaKHMD 00pa3oMb Kb
npaBy BHKYIa 3ajoMeHHON BellH U3b PYKb KpeaUTOpa,
uMbBIIaro 0 TOro BpeMeHHOe MPaBo COGCTBEHHOCTH Ha Hee l).

Pesyaprath, no6mTHe MeliepoMD M CHUJIbHO HAIlOMH-
Hawllie Touky 3pbHiS repManucroBb 0 Albrechta, ocuo-
BaHH IVIABHLMD 00pasoMb Ha 3aKJaJHHXD, HAleYATAHHHXD
Bb AKTaxb WOpPHAHYECKHXD , TaKb KaKb .3aKOHOZAATeJbHHE
NaMATHHKY [0 YJoseHis Jal0Th 110 BSTOMY Bollpocy JHIID
ckynsHit Marepiank. Cb TBx®p mopb, 4ro BHILIA paboTa
Meitepa, YUCI0 CTApHXB 3aKJIAJHHX'D, cABiaaBmmMxcesa pocTyn-
HHMH 6Jarofaps HXDb HalledaTaHi0 BDb HOBHXD COGODHHKAX®,
HBCKOJIBKO YBEJANUMJIOCH; HUMe OyIeTh YKa3aHO, Bb Kakol
MBpb oHB MOTYTBH CHyUTH OIOpOH JJA KPUTHIECKOH ollBHKM
Baragna Menepa.

[Ipexkne Bcero HyskHO oTMBTUTB, UTOo Mefiepd He Koc-
HyJCS BB CBOEMb o*iepwﬁ Tbxp crarett IlcrkoBckoit Cyamoft
I'paMoTH, BB KOTODHXDB YIOMHMHaeTcs 0 3ajorb. Oro BHpo-
9eMb o0bsAcHseTcs ThMB, 9ro uscabmoBanie OHreJbMaHa,
o6paTuBIllee BHUMaHie IODHCTOBD Ha SHTOTH HE3aJ0Jr0 Iepelb
TEMD OTKPHTH{I NaMATHHKDB, BHILJIO OXHOBpEMEHHO Cb pabo-
Toit Meftepa. Bpb IlckoBeckoit I'pamorh oxpma cratha?) ka-

1) Cm. raaBREIMD 0GpasoMd crp. 11, 18, 28, 82 cxu., 41 ci.

2) Tlo uag. Mypsakesuda, crp. 16 u 16: A KoTopHH HCUN
BHHMYTH HA YMEpIIAro 3aKJ&J FPAMOTH JIBOH WIH TPOH HIH IATEpH
Ha OJHY 3€MJI0, MM Ha BOJY WIH Ha OJMHDB ABOPB, HIM HA ORHY KIbTb, &
y TBXD HCUOBD Yy KOro 3&8KIaJ TPaMOTH CBePXh TOr0 H 3AINHCH H Ha
TOTO YMEpHIAI0 M Ha ¢r0 38KA&J H Yy HAHXD HCIOBDL HE OyJeTh 3allMCH,
TOJKO 3&KJI&JL FPAMOTD (B?); HHO HMDB IPAaBja KAaBUIN, Ja AeIATH MO
AbJOMD H IO cepe6py, KOJKO cepelpa, HHO J0Js eMy L0 TOMY lmcn) OXD
GIHAHee IVIeMd BOCXOUETDh 3aKJI&TDb BHIKYIHTH . . .
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caeTcs, IOBH/MMOMY, 3alora HEJBHASHMOCTH; TOJAKOBaHie es
3aTPYJHUTEJbHO yske IOTOMY, 4T0 BHBmIRifT BHAB TeKcTa 10-
nyckaerdb BapiaATb. IloBTopsloulisicA TPUMAH CJI0Ba ,3aKIa [
rpaMoTH® MOTYTh OHTb TaKike IPOYHTAHH ,3aKJaJHHA
rpaMoTh“, [lpn mepBoMb dYTeHIM ,3aKJa]f 'paMoTH
nojiyyaercs BuevyaTiabuie 1), uro Mu umbemdb 31Bch 3ajgorb He-
IBHAKHMOCTH TocpencTBoM® traditio cartae, T.e. mocpencrsoM® me-
peAadu KpBNOCTHHXD aKTOBD Ha HEJBHMAHMMOCTb, KAK'h Bb BHIIe-
NpHBeJeHHHXD CABJIKaXb repMaHCKHXD TeppHTOpift: co6CTBeH-
HMKD COXpaHAeTDH o0JajaHie 3ajl0dKeHHOH Bel[bl, HO OHD He
MOMKeTDh OTYYKJaTh ee, Takb KaKb ORD JHIIaeTCA JOKYMeH-
TOBB, yA0CTOBBpPAOLHAXD ero mpaBo pacnopsizkenias. Ho nmpotuss
BTOr0 TOJMKOBAHIS FOBOPHTH MHOMECTBEHHOCTb 3aJ0rOBHX'S IIPABD,
ynoMHHAeMHX'D Bb JaHHOMD MBeTh IlckoBekott I'pamorn. Tpynmo
ce6h mpencraBuTh Ha caMoMB Abab, wro mocah mepenmaum mo-
KYMeHTOBDb, Ha OCHOB&HIM KOTOPHXD BIagBib 3ajoronarelb, Mo-
crBHIt MOI'b TAKMMD sKe NyTeMb YCTAHOBHTb BTOpOe, TpeThe
M YeTBEepTOe 3aJ0roBoe IpaBo. Lcau #e YHTaTh ,3aKJIAaJHHA
rpaMoTH®, To 3T0 MBCTO IMOIy4aeTh Torja 3Ha4enie JomyleHisa
MHOKECTBEHHOCTH 3aKJaJBHXD CABIOKD Cb OAHHUMD U TBMB He
YJaCTKOMD BB POJIH 06e3MednTebHAr0 00beKTa , U3b Yero IpH-
moch GH TOrga B3aRJOYUTh, 4YTO 1o KpaltHeit MBpb npuaa
[IckoBa, Bompeku NPOTUBOIOJI0MHOMY B3rasny Meitepa, naue
JpeBHee NpaBo 3HAJ0 (GopMy oOpeMeHeHisd HeJBHMKHMOCTH Cb
ocTaBjleHieMDb ed BB pyKaxb 3ajgorojareasd. Ho Heapsa He
npusHaThes, 4ro uurareas Cynmott I'paMoTH npHBoauT® 3aBeh

1) Cp. Bnagumipcrkin-Bynanossb, XpucroMaria mo HcTopin
pycckaro mpaBa I crp. 169; O3EreabrMans, CucTeMaTHyeckoe HaJOKeHie
rpaxJaHCKHXTD 3ak0HOBD [lckoBckoit Cynmon I'pamorhl c1p.46; YeTpaJO0OB'B,
Hacabaosanie IlckoBckoft Cyamoft I'pamMoThl cTp. 42.
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BB CMYIleHie MMeHHO 5Ta MHOKeCTBeHHOCTb 3aJOTOBHXB IIPaBb
Ha ofHY U Ty:ke Beulb. Heyatenn b Poccin XIV pbra MoskHO 6HII0
YCTAHABIWBATH HA OJHY KJIBTHP Mo nartu sakiaagHHXb? Kpomb
TOT'0 CTPAHHO, YTO 3aJI0T0fIePIKaTeNH Noay4yaloTh 30Bch copaambp-
Hoe yJ0BJIeTBOpeRie 6e3b BCAKAT0 IPeUMYLIeCTBA B'b II0JIb3Y CTap-
umacTBa. Hy:kHO KpoMB Toro 3aMBTHTB, 4TO 3TO MBCTO, KaKB
6oJbmMHCTBO cTaTeft I'paMoTH, MMBeTh uHCTO Hpoleccyasb-
Hyo wnbab: pbmenie, Koropoe O0HO COIEepHHUTDH, BHCTaBJIEHO
pbposaTHO BB BHAY 83aTpyJHeHiH, BH3BAHHHXDH MHOX{eCTBeH-
HOCTbIO KpeAHWTOpPoBBH. (OdeHb BO3MOMHO, YTO 3aJ0roja-
TeJNb 3aKJAJHBAID IPH KU3HH OJHY M Ty ke HEeIBHMKHMOCTb
nbaoMy pany anub, He INpeAylnpeskiad HXb O INpeALIeCTBYI-
IUX'D 3aJ0raxb, Takb YTO IocaB CMepTH OKasHBaJochb HB-
CKOJIKO NPHUTA3aHill, KOTOPHA IPHINJIOCH Y/IOBJIETBOPHTb, TaKb
Kakb BCB KpeauropH uUMBaM mpaBo Ha Bo3BpallleHie JaHHHXD
B3altMH JleHerb.

dro MBCTO TakMMb 006pa3oMb BpAID JH BB COCTOSAHIM
CIYHATHb NOCTATOYHHMD apryMeHTOMb BB I0Jb3y 3aJjora 6e3b
nepenaun Biaxbmia BB Ilckoph. Habp Hero MoxBO CKo-
pbe BHBecTw, uro 3aBch Jomyckasoch HanpaBjeHie B3H-
CKaHifd IPOTUBD HEJBHMKMMOCTH, TaKb Rak’b copa3MbBpHoe ymo-
BJETBOpeHie M yNoMHHaHie 0 BHKYIB poaudell mpeamoJaraersd
npomasxy naHHaro yvacrka. Ilo Bcemy BBpoATiio HBKOTOPHMB
CTaThAMD HaIlero C60pHHKA JpeBHE-pyCCKaro ropojcKaro npaBa
H He CYXJeHO PAaCKpHTb HaMb CBOH TAMHCTBEHHHH CMHCIB.
HKenareavro 6nio O6H, HanpuMBph, BHACHMTL 3HaYeHie CI0Ba
»3aKJANB“ BB TOMB ciaydad, rnb rosopurca o HexbiicTBu-
TEJLHOCTH 3afiMa 6e3b 3akjaaja, Koraa 3aHATAS CyMMa BHIIe
py6asl). Heysxemu BB TOProBoM®  TropoaB ¢b OGIMPHHMH

1) Cr. 82 (mo n3x. XpucroMariu Bragumipckaro-Bynasosa.
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CHOUIEHIAMH YHCTO JIMYHHI KpEeJHTD IO0BEepPraJcs TAKOMY
orpanuyernin? He osHavaerd au 3nbeh 3akaagb ckopbe akTs,
COBEpIIEHHHH 1P COGJIIAEHIM 0COOHXD (opMaabHOCTelt 1) ?
HecomeBHHO Bo BesikoMB caydah, uro Bb IlckoBckoft I'pamorh
3aKJalb He Bcerja o003HaUaeTh IpaBO 3aJOrojepsareias Ha
IaHHOe eMy o6eanedeHie, MH BcTpbyaeMb B5TO CJIOBO BbD
cMHCIB Tpe6oBaHif NOJKHUKA Ha BO3BpallleHid eMy o0es-
mederia mo ymiarh moara?).

U3p crarett IlckoBckoft I'paMOTH, mNOCBALIEHHHXD 3a-
KJajJy JBHAKHMMOCTH H pacopedBbidolUMXD NpoLecCyabHHS
00s13aHHOCTH BB ciydad mpepekamilt Meskay cropoHamu ), oco-
6eHHHI WHTepeCh 3acay:xuBaeTd cr. 31%). Hap mea MomHO
BHBECTH, 9TO OT/Jadya, 1o KpaftHet Mbpb aBHKHMON, Belu
Bb 3alloI'b H306aBidja MOJUKHMKA OTH JaJbHbiieit orsbr-
CTBEHHOCTH, Jae ecJM BHOCIBACTBIM 06HADYHKHMBAI0OCH, 9UTO
CTOMMOCTH 3aJIOKeHHO! BellW He [OCTHTajJa 3aHATOH CYMMH.
Kpenuropy, koHeuHO, HHTepECHO OHJIO 3HATH, HaMbpeHDb JM 3a-
JlorofiaTellb BHKYIMTL CBO0O Belllb, U 9THMDb 00bACHAETCS BH-
30Bb BB CyAB, O KOTOPOMB YIIOMHHaeTCsd BB JaHHOft craTbb.
TaMb ke NpHUBENEHH CJ0Ba, KOTOPHSA NPOH3HOCHIMUCH BB cynb
J0JIRHUKOMD, KOI'Zla OHD IPeJNoddTalb OTKAa3aTbCSd OTDH BelLlH.
Jas sroro Hy#HO OHI0 ¢opMajbHOE OTpeueHie OTB COOCTBEH-

1) Cp. cr. 62.

2) ToanbKo TAKUMD 06pa30Mb 00BACHEHMO CIOBO ,3aKIANDB* BT cTaThh 14,
KOTOp&A OYeBHJHO HOPMHPYeTh BO3BpallleHie Belld, OTAAHHOR Ha& XpaHeHie,
mocah CMepTH XpaHHTeJs.

3) Om. crt. 28, 29, 31, 107.

4) XT0 HA KOMD HMETH COYHTb CCYJHAr0 cepelpa, I0 NOCKaMb, & CBepX'b
TOTO M 3AKJANDL HOJOXKHTDL Ha HEero INIATHOH, WM JocnbXD, HMJIH KOHb, HIIH
imoe 9ro Ha3psAuee M KHUBOTHOE, & TOTL 3AKJIalB TOro cepeGpa He CyAHTD,
Yero MuleTb, OTONpPETCA CBOGT0 3akjialy, & MOJIBHTH Takb: 0y Te6b ecmu
TOr0 He 3AKJAJATD, *a 0y Te6B ecMH He B3HMadDh HHIETOX'D ; iHO KTO HNIETD
TOMY 4eJoBBKYy THEMD 3aKIaOMDB BIAALBTH, & TOTH OPABB HAa KOMB COYATD.
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HOCTH U elle BJo6aBOK'b OTpUIlaHie Josra: McTel’b TBMB CAMHMB
npio6pbTanh 0(e3moBOpPOTHOE MpaBO Ha Belllb, & Cb Apyroft
CTOPOHH BO3MOHOCTb B3HCKHMBaTb HOII'b Cb OTBBUMKa ycTpa-
HAJACh OKOHYATeJbHO. BB sToMb cyaeGHOMB, dYUCTO ¢op-
MaJIbHOMB, aKTh BB CYLUIHOCTH BHCKAa3ajJCAd B3lJI4AD Ha 3a-
Jorb, Kakb HA JOCTATOYHH! SKBHUBAJEHTD 3a 3aHATHA JEHBIH,
M 9TOTH NpPUHIMND COXPaHMJICHA, Kakb H3BBCTHO, 10 HacTOA-
maro BpeMeEn BB CBoah 3akoHOBB.

Ecau MH Temeph mepe#tieMd Kb pa3cMoTpbHil opHaude-
CKHXD aKTOBD MOCKOBCKAaro rocyfapcrBa, TO MH HafieMb BB
GonbmMECTBE M3BH HUXD MOATBepHkJeHie Baraana Mefepa
Ha 3aJ0I'b, KaKD Ha cABIKY, BB CHUJIy KOTOpOH Belllb CJyKa-
maa o6earnedeHieMb, NEepeXOTUTH HelpeMBHHO BB DYKH Kpe-
auropa. BB 3THXD akraxb BeTpbualoTcs BHpakeHiA ,3a
pocTd Baaabti“l) u ,BH ABoph muTH“?), ,3a POCTH maxaTH“3),
»38 POCTH KocHTH“%), ,cBHO Bo3uTH“®), ,0mTH M cexbru“s).
OHM HArJAMHO IIOKA3HBAKOTH, YTO BB STHXD CIyIadxb, Bb
culy 3ajorosoft cabiaxu, Belp Nepexoauaa KL KpeAUTOpYy H
YTO IJOJH, el0 IPHHOCHMHS, 3aMBHAJM NpOIEHTH Cb 3aHATOMH
cyMMu 7). Bb TBXB e akTaxb, rabh YNOMHHAETCA O IOJB30-

1) AkTH JopuaHdeckie Ne 241 (1569 r.).

2) Akt Xoamoropckofi Emapxiu (Pycckas Hcrop. BuGuioreka XIV')
Ne 109 (1612 r.). '

8) Akt jopua. Ne 240 (1550r.), 242 (1561 r.); Tsepckia 3aknanasia (y
IllymaxoBa, TBepckie akret I) Ne 69 (1576 r.) u 70 (1632 r.). Cm. eme Yep-
abiackie akTel (Bpemenauks MockoBckaro Her. O6mecta XX V) Ne 19 (16161.).

4) AxTH jopua. Ne 233 (1483 r.), 236 (1529 r.); AKTH 0 IOpPHIHYECKATO
6nra orHOcamiecsa T. II Ne 126 1M (XV Bhka).

6) 3ayors pHOHOR JOBNM BBH AKTax®h JopHA. Gumra l. c. IX (1668 r.).

8) Axtel Xoamoropckoft Emapxiu (I. ¢. T. XII) Ne 111 (1674 r.).

7) Bupouems ynoMuranie o mosb3oBaHii Bemiblo, Kak'b 06> SKBHBAJERTD
NMpoleHToBh, He saABJafgeTcd conditio sine qua non aaa HemocpejCTBEHHArO
nepexona BaafBHiA: cM. AKTH lopuJ. Ne 254 (1628 r.) u AKTH lopua. 6uTa . C.
VII (1648 r.), rab 3aJ0r'h HAXOAMTCA BBH PYKAX'h KPEAUTOpa A0 HACTYIUIERis
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BaanbHiM, npeABHANTCA KOHEYHHI! IIYHKTH [JaHHAro IIpaBo-
OTHOILIeHisA, & UMEHHO: NPOIyLIeHie JOJMKHUKOMD YCTaHOBJIEHHAT0
cpoka 1A ymiatH poara. Cpb 3Toit npocpoukoft 6HJI0 CBA3aHO
OKOHYaTeJbHOEe YKpDBIeHie yuacTka 3a KPeIHTOPOMD; BIpenb
JOJUKOMKD ysRe He MONMYCKaJCsA KT BHECEeHilo 3aHATOH CyMMH
U OH'D JIHIIAJCS TOrja (Ge3BO3BPATHO 3aJI0EHHATO MMb 06beKTa.
3akjajHasd IIpeBpalliaeTcs BB KYyNUyl, TOBOPATH aKTH, ,H
MEB 70 Toro sakiana abaa EBTH“!) NUIIETH NOMKEHKD Ha
3TOTH CJydall BB 3akjajHolt, BHpamasd TBMD caMHMB, 4TO
OHD II0caB NMPOCPOYKH -OTKA3BHBAETCA OTH BCSIKAro MPUTA3aHISA
Ha Bellb.

Bce »10 nmaeTs HaMB KapTHHY, HBCKOJbKO HAIOMHHAIOLIYIO
T. H. #ltere Satzung repManckaro mpaBa HIM (ppaHIlY3CKilt
engagement. Ho arumb omucamieMb nomo6Haro BUIa 3aJOrO-
Baro obpemeHeHid Meftep® He orpannuyuBaeTcs; OHD Halbe
BHCTABJISETh INpWHUHUIB, 4YTO 10 Yykasa 1737 r. pycckoe
npaBo Apyroit (OpMH 3aJjora He 3HAJ0 MJM, APDYTHMH CJI0OBaMH,
qro g0 mosoBuHH XVIII Bbra Bcakas 3amoroBad cabaka
BJIeKJa 3a coGol HemocpeJCTBeHHHI! Nepexoab Belld BB PYKH
KpequTopa, M YTO KpoMbB Toro B5TOTH mepexoAb AaBalb
KpeJHTOpY HeMeIJeHHO IIpaBo COGCTBEHHOCTH, TaKb KakD [0
camaro romHua XVII croabris mamie mpaBoco3HaHie He MOI.IO
ce6b 1npencraBnTh daxTHdeckoe o6aajaHie oTABIBHO OTD
opaBa COGCTBEHHOCTH.

IlpoTuB® STOro yTBep:kIeHiA OMJIO Yyke YKa3aHO Ha
Cll0Ba, BCTpbualuligca I104TH BO BCBXBb B3akIafHHXB: M0-

cpoka ymiaathl. — K1 3akragobIMB He MOKeTH ObITh OTHeceHa cabiaka IX
(1668 r.) Bb AKTaXDb IOpHA. OBITA, TAK'D KaKDb OHA COJePKHTH Ge3MOBOPOTHOE
OTYyXK JenHie.

1) Om. Bamp. AKTH opugudeckie Ne 248 (1576 r.).
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SKHMK'D, OTJaBasi CBOK BeUlb 3aJorojiepxareno, o0bilaers
cBOEMY KOHTpareHTy, 4TO /laHHHI 06bEeKTh HHUKOMY He 3aJI0-
KeA’b, U OHb KpoMbB Toro 0643HBaETCA BO3HAIpPAJMTH Kpend-
TOpa, eciau ThMBb He Membe oTHaBaeMas Bb 3aJor'h Bellb
OKayKeTCsI BHOCJHBACTBIM yike 3allodeHHON [pyroMy Juiy.
H3b 5TUXD Ca0BB 1) MoMkHO OHIO OH, KOHEYHO, BHBECTH, YTO
MOCKOBCKOE MpPaBO 3HAJO Takke 3aJorh 0e3b Ilepeflaud BJa-
IobHig, pasb 3aJoskeHHAA Bellb MOIJIAa OCTABATHCA BB PYKaxb
IOJKHUKA M CIYMKHTb 00BeKToMD Iepesatora. Ho cTopoHHHKH
Baradfa Meftepa umbiau 6B mpaBo BO3Pa3uTh Ha 9T0, YTO
Bb ThXb e aKTaxb YIOMHHAeTcd 06D OYMCTEB He TOJbKO
OTh 3aKJaJHHXDb, HO M OTH KYyNYMXD Ha 3akJaJHBaeMy
Belllb; & TaKb KaKb KYIUA - Ipofaxka Bcerja CBA3aH& Ch
nepejadelt BaaAbHiA, TO HeJb3d BHBECTH UTO YIOMHHAEMHS
Bb aKTaXb 3aKJaJHHA, KOTODHA MOIJaM OH CyLIeCcTBOBaTb Ha
TO e MMyllecTBo, He MMbau 1 bablo HemocpeicTBeHHOH mepe-
Jayd BOTYMHH Kpenuropy. MosxHO AyMaTh, d4TO 3TO 3a-
sIBJIeHie CO CTOPOHH 3aJIoroflaTelid, YTO Belllb HHKOMY He
3aJI0’KeHA, BHOCHJIOCH BB 3aKJAJHYI0 [JA YCIIOKOEHiA 3aJoro-
JepskaTelld, KOTOPOMY, BB BUAY HErJACHOCTH 3aJ0IOBHXB
cabiokb, TpyAHO OHJI0 Y6BAUTbCA, 4UTO MAAaHHASA HEIBHKH-
MOCTh He HaXOXHJIACh yke Bb 06JalaHiM TPETbAro JHIA MJIHA
He OHIa of6blaHa yse ApYroMy KpeauTopy.

Bonbe cnibHHMD apryMeHTOM® MPOTHBD 00A3aTEIbHOCTH
HeloCpe/ICTBeHHO Nepefadyy Belly NMpU 3aJjorb Morau 6H jgaibe
CHYKHTb TB axTH, rab rosopurca o 3akxanbd m saxorb
HMyllecTBD 0e3b YNOMHHaHIA 00b H3BATIM Belld U3D PYKD

1) Cp. Bnaaumipckin-BynanoBwp, Xpucromaria III (1886 r.)
crp. 17 mpum. 58.



nokHnka. HBKOTOPHSA H3b TAKMXD TpaMOTh OHJIM yuie H3- .
pbcran Metiepy, KoTopoMy IpHMILIOCH OCPATHTH Ha HHUXD
BHMMaHie JJs npoBefeBis cBoero Barasmal). Osb npamo or-
pHIlaeTh 3HaUeHie STHXDB HOKYMEHTOBB2) [Jd HCTOPiH JpeB-
HATO 3ajora, Takb, Mo ero MHDBHiO, OZHM YKa3aHIA co CTo-
POHH NOJNKHHK& Ha ofeanevenie — Jaie KOrga IpH BTOMD
yroTpe6JsioTes CJI0Ba ,3aKI1a1b%, ,3aJ0KHIBY — HE MOTYTH
CUMTATBCA YCTAHOBJCHieMB 3aJ0TOBATO IIPABA, eCIH TOJNBKO
Belllb OCTaeTcs Bb pYKaxb 3ajJorojareis, a JO0JKHH OHTH
pascMOTpBHH Kakb mpocroe ofbBuiaHie MMyuiecTBeHHOH OTBBT-
CTBEHHOCTH. OTH TPAMOTH Hrpajd OH TaKUMB 00pasoMb PpOJIb
BHLIEYIOMARYTHXD JpeBHe-(paHIy3CKHXD JIOTOBOPOBD, YCTa-
HaBJIHBAOLIHXD ”obligdtion“, Bb CMHCIB HomylueHis oGpalueHis
B3LICKAaHiA NPOTHBD HEABHIKUMOCTH NOJIMKHHKA.

Tpyauo, koHewuHO, 060CHOBATH BTO ToJakKoBaHie Meitepa,
BH3BaHHOE, OUEBHHO, JKeJlaHieMB YCTPaHMTb AapryMeHTDH Ipo-
THBD €ro TeopiH o epexofh mpaBa coGCTBEeHHOCTH Ha 00e3-
neyuTeabHH 060beKTh. Ho MomHO Bo BeAkoMb caydab pas-
CyMaaTh cabAyOIIUMD 06pa3oMDb: STH AKTH HE NOJKHH OHTDH
NpHYKCJIEHH Kb HACTOAIIMMD 3aKJAJHHMD He IOTOMY, Kakb
nojaraerb Meltep’d, 4TO OHM OCTaBJIATH Belllb Bb PYKaxb
JIOJKHHKA, & IOTOMY, YTO OHM He COJEPIKATH HHKAKOTO oIpe-
abaenia o cynp6b ,3ajd0keHHAro“ OOGBEKTa II0 HACTYILIEHIH
Cpoka ymiaTH. Bb HAXB, Kakb Booflle Bo BCBX® 3aeM-
HHXDB Kabajaxb, He o0e3lNedeHHHXD 3aJ0roMb, YIOMUHAETCH

1) Crp. 28 cu.

2) CM. AKTH 1opuJ. Ne 243 (1562 r. u 1663 r.) ; CoGpanie rocyxapcTBeRHKIXD
rpaMorD I Ne53 (1685 r.). Ciona Takike HYXKHO OTHeCTH, IO BceMy BBposarilo,
kaGaay XVII Bbka, nanevarangyio 8L, Bpemennnks MockoB. Her. O0mectsa IV
(1849 1.) erp. 15.

19
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0 TOMB, YTO BB cJaydad HeHCIOJHeHIA 00s3aTeJLCTBAa KpenH-
Topb OyZerTs UMBTH mpaBexbl), To €CTh MpaBO IIPUHIIMATH
MBpH JIMYHArO B3HCKAHISA; HO BH HHXD HE CKasaHO, 4TO OHD
o nmpocpoukd poara moayvsaers 0G6GJajaHie Belpbo
HIM Mo kpaftHeft MBph B03MOKHOCTH YIOBJETBOPATHCA H3Db es
CTOMMOCTU; HE BHIHO OJHUMD CJIOBOMB, YTOGH IIOJIOMEHie BTOro
KpeAuTOopa OTJIAYAJOCh OTH NPABOMOUift 0OHKHOBEHHATO 3aHMO-
JaBla; a Ha caMoMb ABab TpyaHo cel(b npeﬁCTaBnTb, YTOOH

3aJIoTOflepataTeNb [PU YCTaHOBJNeHIM asajgora (BB ofIenpu-

HATOMD CMHCIB) 0TKa3aJcad OTh TaKHXDb CYLIeCTBEeHHHXD
mpaBoMovifi. BoTb moyemy 5TH aKTH, €b KOTOPHMH BCTpB-
THICS Yy:ke Mellepd M UHCIO KOTOPHXD YBEIHIHUBAETCS
BeabICTBie MOSIBJIEHIA HOBHXD COOPHHKOBD aKTOBB2), HOJKHH
npu pascMaTpBbHIM JaHHArO BOIIPOCA HIDaTh, TAKD CKA3aTh, HeM-
TpaJbHY® poJib. BB BUAY COMHHTEJHHOCTH HXDH 3aJ0r0Baro
XapakTepa OHH He MOTYTH OHTH IIpHBeJeHH HH INIDOTHBD 00s-
3aTEIbHOCTH Ilepexofia 3aJora Bb DYKH Kpeauropa, HH Bb
T0JIb3Y 3ToOM mepenaqnsd).

Bb caMHxb AKTaXbh OpHIAMYECKHX'D, KOTOPHMH N10Jb30BAJICH
Meiteps, BerpBuaercad onHa 3akiamgHast?) BTOpORt IOJOBHHH

1) ,A He OTHIM&TH OTH HpaBexy* — ,rAb ca xabaja HACH 3aCTAHETDH
TYTBb CBOH JeBbTH HOPaBHTL — ,I'A’B BACH ¢ Kabala BY 3RCTAHETH TYTH HO Hefl
CYAD ¥ NpaBeXDb* (AKTH OpHBeJEHHHE BDL NpHMByaHiAX® cTp. 286); M BB ApY-
TFHXD 38KJIANHHXD YHOMHHAETCS O MpaBexD, HO MPUMBHMTENLHO Kb JIUIHOMY
HCKY 3aJorojiepXxaresis Bh ciaydal BBHKIiH 3amoxeEsoft Bemu. Cp. mamp.
AxTH Iopuz. 6umra 1. ¢. VIII (1663 r.).

2) Cp. TBepckie akrel I Ne 68 (1666 r.). — Cioia Takke JONKHH OHITH
OTHECEeHH 3aKJANHHA BB AKTAXD Jopuia. 6ura II 126 V (1517—18 r.).

3) Hesonunb, Hcropia rpaxpasckuxs 3akomop III crp. 151, mo
NOBOAY BTHXB AKTOBDL MHIIETh: ,HMHOTJA YCJIOBIHBAJIHMCH, 9YTO HOCMOTPA HA
HOYIJIATY JieHel'h BDL CPOKD, MMYLIECTBO JOJKHO OCTABATHCA COGCTBEHHOCTHIO
3&KJI8QIUKA, TOJNLKO OHDL NOJNKEHD INIATHTH YCIOBJEHHHA pocTh.* ORB THMDL
caMBIMDB NpHU3HAETDH 34BCH OTCYTCTBie 3aJ0roBaro mpasa.

4) Ne 244 (1563 r)).
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XVI croxbris, kKoropas He Morja YCKOJNL3HYTh OTDH Herol).
Tam® ormaerca thcmwb BB 3aj0r'b, HO YCJOBie ,3a DOCTH
maxaTh“ BHIOBADHBAETCA TOJbKO Ha CJydali IIPOCPOYKH; 10
3TOr0 MOMEHTa ITPOLEHTH onpenbadwTcs AeHbraMH, TaKb 4YTO
3aJorofiaTelb, eCJH IMOMeJaeTh 0CBOGOAUTHCS OTh J0Jra, 00s-
3aHb BHECTH KpoMbB KamnHTana emie pocTh — Ha NATh INECTOMH.
Hab aToro, kakb 6yATo, SIBCTBYeTH?2), uro Bo3xbiicTBie Kpenu-
TOpa Ha Belllb IIOCTABJIeHO BB 3aBHCHMOCTb OTH HEYIUIATH
AoJra; MO0 HACTYIJIEHIS BTOr0 MOMEHTA& BeIlb OCTaeTcsd BbD’
pYKaxb IOJKHHMKA, HO Cb ofpeMeHeHieMb Bb II0Jb3y 3AHMO-
naBua. BnpoueMb BB HAamNXb COODHHKAXD AKTOBD J0BOJBHO
MHOI0 TAKHXDB 3aKJIafHHXDB, TAB yuacTb 3ajora 10 HacTymJe-
HiA cpoka Bo3BpalleHis 3aHATHXD JeHer'h He COBCBMB 114
Hach scHa®). Beb owb npusHARTH IpaBo KpefMTOpa Ha
Belllb 110 NMpOCPo4k’d goara; HO OTHOCHTEJLHO IpeBapUTelb-
Haro nepiona, Koraa eue HeuasBberHo, Oyzers JM  ynJaa-
4eHb J0Jrb, HBTH ykasauitt. OdueHb B0O3MOMKHO, YTO BO-
Npoch 0 NpeJoCTaBJEHIH IMO0Jb30BaBisl 3ajJoromMd pbuaica BB
TAKHXDb CJYy4YadAXb INYTeMD YCTHHXD COlJIAINGHIH, Jo Hach He
JOIIeITHXD.

Heavss 1bmMp He Menbe comabBarhcad BH TOMB, 4TO GHID
u3pberens 3ajore M Ge3n mnepenayn BaaabBmia. Onucanie
3akja/iHBaeMolt BOTYHMHHH, KoTopoe BcTpbuyaerca Bo BCBXb
sakJaJHHXb, HMBernp wbaslo ycraHoBHUTH MbBeTo Haxosjemid

v

1) Crp. 42.

2) Ho ycxnoBie 0o pocth neHbraMu He Bcerja 03HAYA4eTH, 4UTO 3AJOro-
Jlep:KaTenb He MOJAYIAeTHh HMOJb30BaHisa Bempblo. CM. Hamp. AKTH opuA. Ne 242,
rab He CMOTPS Ha NOJb30BAHIe KPeJUTOPa OTOBAPHBAGTCA KPOME TOro JeHeX-
OBl TPONEHTD.

8) Takb HAnp. AKTH lopuji. NeNe 234 (1499), 249 (1579), 254 (1628). AkTH
fopuA. Guta 1. c. VI (15618), XVI (1691), XIV (1682), XVIII (1698).

19*
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H CTOMMOCTb JaHHaro oGbekTa I, KOHeyHo, He mnpeapbuaers
Bopoca 0 noJab3oBaHiM. llocabaHee MOrJo NpHHA/JIEKATH I
3aJorojaTesio: BB AKTaxb 10 Iopuiudeckaro OHTa OTHO-
csiuxest Berphbuaercs 3adord ABopal), IpH UeMDB OroBapH-
Baercs, YTo Korga kpeauropdb Oyaerd mnpibaxars BB Hobro-
ponb, oHB Oyaerh MMBTL ImpaBo OCTaHABJAMBATLCA BB ycaablb
DOJIKHHKA, KOTODHI BB CBOK ouepelb 00A3HBaeTCsS Cojep-
#aTh STOTH ABOPD BB COCTOSHIM, COOTBBTCTByMIEMD ero Ha-
sgaveni. Ha ciyuwall ke HeymiaTh R0Jra, ABOPD CTAHOBHUTCS
mocrosiHieMb Kpejuropa?). 3abch TaKHMD 00pa3oMb Halaw-
IaeTcsl yCTaHOBJIeHie 3aJoroBaro INpaBa, ¢h OCTABJEHieMD BJa-
obmis y sajorojarend.

Ho rpomB Toro GescmopHoe [0Ka3aTeJbCTBO BD MOJb3Y
DOIyIeHis Takoro BiaagBHIS IpeACTaBISIOTH ABa aKkra X0JMO-
ropckoit 11 Ycriosckoit Emapxin3), mocas o6raponoBaHis ko-
TOPHXD BPALD JM MOMKHO TeNepb BHCTABJIATDL 3aJI0T0BOE II0JIb-
30BaHie KpeiWTOpa, Kakb eJHHCTBeHHYIO (opMy Io3eMeJbHAro
kpeauta BB MocroBckoM® Iocynapersb. OpumE®b HM3b 3THXD
aKTOBD COCTABJeH'h 3a JOJIro elle o0 YJOoMeHis, U IpH-
TOMB BBH OJHOHl N3P OTJaJeHHBHIIMXD TeppHTOpill, Takb
9T0 BpAAB JH MOMHO ycMOTpBThH 3aBeh BiisiHie JIHTOBCKAro
npaBa. M 15 (1635 r.) raacurp: . . . ,a Bb TBXD ecMH
JeHraxb 3aJOMHID /BOPDH CBOfl . . . Ja MOJO3KY 3eMIHIH

., @ JI0 CpOKy BaaagbTu M MHTH 3AUMILHKY, U Cb IIO-
IBODHOIO 3eMJel. A He TIOCTaBIO 3aMMIIUKD JeHers> Ha
CPOKb, U ThMb 3aKkaaloMb BJaa L BTh Buepedd eMy . . .

1) X (1669 r.).

2) ,H GyaeTn MH 3aHMIUUKH . . . CIIOJHA He 3aIUIATHMD . . . CH 38KJAJ-
HadA Kabajna M Kymdas . . .“

3) Pycckasa Hcropuueckas Bnoaioreka T. XII



203

fikoBy (3ammonasuy) . . .“ To e camoe N 22 (1671 r.) . . .
»J10 CPOKY Tol 3eMiew BaaabrTu MAD sauMmuHKy. A He
NOCTABJI 3aHMIUIHKD HA CPOKD JeHerb, H MocaB cpory Toiwo
3eMJelt BIaaBbTh mo ceft 3akiaanHoit emy crapocrh . . ¢ ItH
IaBa npuMBpa I0CTATOYHO SICHO roaopém Bb M0Jb3Y 3aJora
6e3b nepefaud Baaabmida, BB I0Jan3y GopMH Bewiparo o6es-
nedenid, coorsbrerByomielt neuerer Satung repmasckaro npaba.
II3p Toro ¢akra, 4ro cpeAH OTNEYATADHHXD BB COOPHHKAXB
aKTax’b 0peoliajaoTh!) 3akJafHHsA ¢b Nepenavett Baajybuis,
siBJIeHist, MOMeTh OHTb, UYHUCTO CIydaitHaro, HeJab3s BO BCIKOMD
cayuyab cabaarh a6comorHO BBPHHI! BHBOLT.

OueHb BO3MOZKHO, UTO CpelH AKTOBD, ellle He ONyG6JHKO-
BaHHHXD, HallTyTcs M BIOpeAb ApYTis 3akJaJHHA, YCTAHABJI-
BALILIS 3a0T0BOE NpaBO Cbh OCTaBleHieMb BelllM BB pYKaxb
3akjJaguyuka. Bb co6paHiM HCTOPHEKO - OPHIMYECKHXD AKTOBD
DbiasieBa, omMcaHHHXD?), HO ellle He HaleYaTAHHHXD, MH
HaxXoauMP Hamp. 3akjajgayo 1581 r.3), BB KoTopoit ymoMH-
HaeTcss, 4TO 10 HACTYIUIeHIM CpOKa ILIaTesa 3AaJorojareib
»YT0bsl CBOEro JnIendb“ — ,a MEDB Oenopy (3amMojaBIy) TBMB
yroapemd Baaabts.“ He osHayaloTs JM 3TO, YTO O HACTYI-
JIeHis CpOKa Belllb OCTaBAJach Bb DPYKAXb JOJKHHKA ?

Bo BcakoMb cayuab MosHO He ommbasch CKas3aTh, wTO
Bb MockoBckoMD ['ocynapersb mnepemaua BeuwlH He CUHTAaIach
conditio sine qua non Aad 3amoroBaro o6peMeHeHiA 1 ecJIH IO

1) CMm. emte KpoMb y&Ke NpHBeXCHHHXTD AKTH lopuh. 6mra II 1268 XVII
(1691 r.); ngomonuemie Kb AKT. HcT. I 66 (1566 r.); Akt OenortoBa-Ye-
xopckaro II 121 (1656 r.), 128 (1662 r.).

2) Cofpamie HCTOPHKO-OPHANYecknXD akToss M. . BhadeBa, H3l Kb
50-1bTHEMY Jo6Hnelo PymsanueBckaro My3es J1..1e6e ne B H Mb. MockBa, 1881.

8) Y TeGenena mogp Ne 165. Hambp yaadoch BOCIOJB30BATHCH
TEKCTOMD 3TOA 3aKIalNOfl, KAKBL H HHKeNpHBeJeHHHXD, OJaroiapa Jio-
6eamomy coabhcrsiio I I[I. Teopriesckaro.
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mMpbrio Meftepal) no mavama XVIII croabria mame npaso-
CO3HaHie ellle He pasjuyajto BJaABHIA OTH COOCTBEHHOCTH H
NpHPAaBHUBAJIO Kb NOHATIO 0 npaBb Bcakoe (akTHUecKoe o06Ja-
HaHie, TO NpHAeTCA IIPU3HATH, UTO, KOTJa 3aJOI'b OCTaBaJCH
Bb pPyKaxb [OJKHMKA, COGCTBEHHOCTb NpMHaAJexkajga mnociabn-
HeMy, a He KDeauTopy.

B® mureparypb?) 6Hi0 yKkasaHO Ha To, UTO BB YJoeHin 3)
3aJioroiep:RaTeslb Bb CBOMXD 00A3aHHOCTAXD Kb HaXoJuBIIeltcs
Y Hero Bb 3akjJajb BelM OTOKJECTBIsAETCA Cb XpaHMTeJNeMb
MOKJAH, M3b 4Yero MOXKHO, KOHE4YHO, BHBECTH, YTO 3aJ0T0-
Boe o6jajaHie He cMBmHBaJOCh CH IPaBOMB COGCTBEHHOCTH.
JTa cTaTha YJoxenia napa Anexkcbsa MuxaftiroBuua Basira
uab Jlurockaro CraTyrat), Ho OHa, HOBUAMMOMY, COOTBBTCTBO-
BaJa BO33pBHIAMB MOCKOBCKAaro npasa.

Brnpouems Mettepd oCHOBHBaeTh CBOK KOHCTPYKLIK 0
ApeBHEMD 3aJI0I'B, KaK'b 0 HelnoCpeJCTBeHHOMD Nepexoad mpaBa
COOCTBEHHOCTH Kb KpeJuTopy, He TOJbKO Ha ero, OyATo OH,
o6s3aTeIbHOMD IOJIb30BJAaABHIM, HO M Ha mnpaBB pacmops-
JKeHis, NpUHAJJeMKalleMDb eMy elwe a0 npocpoukd. OHD Ha-

1) Cm. cTp. 6 cu. 41. .
2)Cm. Bnanumipckifi-By namoss, Xpucromaria Il crp. 18 mpum.

8) I'm. X 194. A 6ymers KTo KOMY 4YTO 3aJIOXKHTBH BB AOJTY, HIH Ha cGe-
pexeHbe NaHO, YIMHHTCA ru6edb OTH IOXKAPY, MJIH TATH NOKPajlyTh, A& M
ero XMBOTH ¢b THMB INOKJakeMb BDL Th HOPH mpomajeTh, ABIATH OKOJb-
HHMD JI0JeMBb, H Bb OPHKA38Xh 0 TOMD HOAABATH NMHChMEHHBIC SBKH., 9TO Yy
HEr0 TOMY IOKJIaXel r'ifeyb YIYHHMIAACH He €ro XHTPOCThio. A GyNeTh 4be TO
HOKJaKe y4HeTh Ha Hero GMTH YeJOMb, YTO TO €ro IOKJIAXe y TOro, y KOro
OH'D> HOJOXKHAB, OHI0 BMBCTB Cb €ro XKHBOTH, a HPOHA&JO OINHO ero HOK.IAKE,
& TOr0 XMBOTH I'BJH, & UMD Bb TOMBb JATH CYIAb . . .

4) A He u3Db BH3aHTiIficKAro npasa, Kakb mojaraerb THKTHEHD (Bu-
3aBTifACKO® IpPaBO KAKDH MCTOYHMKD yJomeHis 1648 r. Opecca, 1898 crp. 152).
Ecloga X. 1 u Prochiron XVl 6 comepXaThb TOIbkO AHAJOrHYHHI
NPHBELHNB, TOrA8 KAKD BB JiTOBcKOMB CraTyTh 15688 r. MoxkEO HAATH 1OYTH
OYKBAaJbHEHA TEKCTH CTATbH YJaoXxeHisd, uMedHo BB pa3abab VII apr. 80.
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wealb BB pa3cMOTPBHHLXD® MMB aKTaxb YIOMHMHaHie 00D
OTUYH/eRifXD 3aJOXKeHHO BelH CO CTOPOHH KpeAuTopa M
BHBeJb H3b HTOr0 3aKiiodyeHie, 4To C¢b N0Jb3oBIaABHIEMD
3ajoroziep:raTesia GHJIO CBA3aHO JJSA HEro M NpPaBO pacCIops-
aceniss 1), Jlaske ecaM IpeAToJIOMKHTH 2), uro 8T MBera oTHO-
CATCA Kb pacHopskeHiAMB, mocabIoBaBmMUMBD N0 HACTYNJIeHis
TOr0 MOMEHTa, KOT/Ja OHD BB CHJY NPOCPOYKH CTAHOBHTCSA OKOH-
yaTeJbHHMD XO3AMHOMD Bel[d, TO BTO ellle He mnpeapbmaers
Bonmpoca o0 mpaBb co6ctBeHHOCTH. MH BHIIe Berpbuaauch ¢b
TAKUMM pacropaikeHiAMM npu crapoft Satzung n Mu Buaban,
4TO I10/J06HHSA OTYYHIeHis He MOTYTDH IONOPBATH IIPaBO JOJIM-
HHKa Ha BO3BpallleHie BelX N0 YIJaTh JeHersb.

Ilpu sroMb Hy#xHO 3aMBTHTB, 4YTO He O0COGCHHO YI00HO
NpUMBHATH DUMCKiA INOHATIA Kb MHCTHTYTAMb MOCKOBCKAro
nepioga, o OTHONIEHI0 Kb KOTOPHMD BpAAD JH YIACTCA IIpo-
BECTH 0€3yCJOBHYIO T'paHb MemJy COGCTBEHHOCTbI0 M jura in re
aliend. Kro 3HaKOMB Cb JpeBHe-repMaHCKUMD IIPaBOMB 3HAETD,
Kakb TPyJHO onpeABauTh MHOT[a, KOMYy NpPHHANJIEHKUTDH IPaBo
COGCTBEHHOCTH Ha HM3BBCTHYIO HEJBHMKHMOCTH; TepMHHEM domi-
pium directum # dominium utile oTpaxkakT® 5T0 ApoGienie
IIpaBOMOYiH.

Ecin cunrath CoGCTBEHHOCTBIC CaMoe HeOrpaHMYEHHOE
Bo3nbiicTBie dwejopbka Ha Bellb Bb H3BBCTHYW B3I0Xy M BB
napberHolt o6nacTH, To y Hach Bb MockoBckoM® I'ocynmapersh
HaltoyTcs, KOHEYHO, IPaBoMoyid, COOTBBTCTBYILLisA BTOMY pacTs-
sumoMmy omnpexbiaenio. IlpaBo 1LiepkOBEHXDB YyupesxjeHitt Ha
BOTYMHH GJIH3KO MOXOMAYTH KB NOHATIIO 0 dominium; npocropsb

1) Cm. AKTH 1opHja. Nede 422, 241, 106.
2) Yto BnpoueMb BechbMa coMEHTenbHO. Cp. Baagumipckin-By-
nangoBD Xpucromaria Il crp. 17 npum. 58.
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BOJIM YACTHATO JHIA [0 OTHOLIEH{0 Kb KYIJEeHHHMD y4YacTKaMb
Tak#e MOMeTb OWTh Ha3BaHDL coGcTBeHBOCTblo. Ho 3a To mpn
o6JjajaBi PONOBHMH HeJBHMMMOCTAMU 3aMbyaoTcs orpaniye-
His, mnpoMcxoAalliga mo BcbMmy BBposTio 0TBH Toro mnepioja
BpeMeHM, Ihb npaBo Ha TaKoe HMYINECTBO IPHHAIJIEHKAJO
MHOKECTBEHHOCTH JHLB, T. €. poay. OrpaHuWYeHis BB IpaBo-
MOYifiXb COOCTBEHHHMKa pOJOBAro MMyllecTBa OOHApYHHUBAITCA
HAIVIAZAHO TOJbKO TOrAa, KOrZAa OHD eJjaeTh Bo3ABHcTBOBATH
onpenbileHEHMD 00pa3oMb Ha [JaHHYI0 Belllb, MMEHHO Korja
OH'B NIPHCTYNaeTh Kb 6e3B03Me3JHHMD 0TUY i AeHiAMD. Hao6opoTs,
IpH 3aJ0T0BOMB  06JIaflaHiM [0 HpPOCPOYKM cTBCHeHie IpaBo-
MOYilf KpeAMTOpa BLICKA3HBaeTCsI IIOMMMO BeCARaro IbiHcTBisA
¢b ero cropoHH. Ilpexpamenie ero mpaBa Ha Belb MOXETH
nocaboBaTh BB JI060# MOMEHTBH, eCJIH [0 IPOCPOUKH IOJIK-
HUKD BHeceTb AeHbrH. TakuMb 06pa3oMb Oae €CJIM HA3H-
BaTb TO, 4To moiaydaerhb BMBcrh c¢b Biaagbriemt 3asoronep-
saTedb, COOCTBEHHOCTbIO, BCEe-TAKH BB STOMDB IpPaBOMOYiH
Hy#HO OyJAeThb OTJIHMYHTH JiBa Iepioja: o6jafaHie BelIblo 0
IIPOCPOYKHM, KOTJa OHO IIoJBepraeTcd pHCKY NpeKkpalleHis, U
o6JaZaHie MO HACTYIUICHIM CpoKa, mocab KoTOparo OTHOlIeHie
KpeluToOpa Kb BellM MOJydaeTh OKOHUATENbHH! XapakTepbl).
OJra nepeMbHa BB 00beMb mpaBoMOUilt 3ajorojep:aTess MaJo
corjiacyercd ¢b HeMeJJIeHEHMD Npio6pBrenieMdb npaBa co6CTBeH-
HOCTH, KoTopoe orcrauBaeTrh Mefteps. OTMBTHTH ee MOMKHO Bo
BcBxb cabakax®m, ycTaHABIMBAOLMUXD XBHACTBHTEILHOE 3aJI0-
ropoe mpaBo. Ilo BToMy moBogy BB caBiakaxb IOYTH Beeraa
rOBOPHTCA, 4YTO 3aKJaJHAd TOrJa NPEBPATHTCA Bb KYyNUylo,

9TO BHpaskeHie MMBeTdh JUIUL KapTHHHOe 3HadeHie U e moMb--

1) ,Ta 3emua cBaroMy Huxoau u BDL BBKH . . .“ (AKTH lopua. Ne 234
1499 r.).



ImeHie Bb 3aKJaJHOMD aKTB Heo0s3aTelbllo A OCYllECTBJe-
Hiss npaBb 3ajorojepiarens!).  BupamenieMp ,3aKaanHasg
eMy kKynyaa“ o6o3HadaeTcsd TOJLKO HACTyNJeHie BToporo mepioga
BB 06JafaHiH KpeauTopa, KoTOpHIi BMBcro BpeMeHHaro I 1oj-
Jexallaro IpekpaieHilo “BaaabHia nogyyaeTs BeB BHroaH
OKOHYATEJIbHAr0 OTYYMIeHid ; 3akaajHasd BDb ero pykaxb Cb
9TOro MOMEHTa HrpaeTh poJb Kymueft kpbrnocrd, T. e. Joka3a-
TeJbcTBa GeanoBopoTHaro npio6pbrenia Bemu. J[luag o6GocHoBa-
Hi cBoero mpaBa IO OTHOIIEHilD Kb TPeTHbUMD JIHMUAMD 3aJ0-
ropoMy mnpio6pbraTeso Hy:#HO HHOOTJa J0Ka3HBATh, 4TO 3aJ0r0-
AaTelb UMBATL npaBo pacnopsAsaTbecA Bel(bld, Bb BHAY 1ero
MH Bb HBKOTOPHXD aKTaxb MoxeMb OTMBTHTL o6bluasie
NOJKHHKA BHJATh Mocab mpocpouku kpeautopy Th rpaMoTh,
Ha OCHOBaHIM KOTOpDHXD OHD (3aJorofaresb) Baaaban npempe
YUACTKOMD 2).

OTOTh MOMEHTH IIPOCPOYKH OTOABHHYTH MetiepoM®
Ha BTOpOfl ILIaH'h, TaKD KaKb IIpH ero IIOCTpoeHiM o Hemo-
cpencTBeHnoMd Iepexogd mnpaBa coGcrsennoctd BMBETh ¢b
BJaAbHIeMs BB MOMEHTDH YCTaHOBJeHis 3aJjorosaro IpaBa
rjaBHoe 3navenmie uMberp nmenHo mpioOphrenie sToro o6Ja-
JaHia. OpnHAaKO HaCh HEBOJLHO IIOpa’kaeTb, YTO, KaKD TOJDLKO
IpaBIUIBHOCTL BOTYHHHHXD OTHOIIEHit Ha4YMHAETh BXOJUTH BbD
Kpyrd 3a00Th MOCKOBCKAro NpaBHTeJIbCTBA, KaKb TOJLKO ycCTa-
HABJMBAaeTCA perucTpallis HeJBHMKHMOCTell, 3aKOHOJATeJ]bCTBO,
OTYACTH W3P (ICKAJBbHHXD coolpaenilt, o6pallaeTd BHI-
MaHie Ha MOMEHTD IIpOCPOYKM. YioxeHie Kpowb saBru 3a-

1) Cp. Tpyan koMMHCCiH AT ycTpoAcTBa 3eMCkHX'D GankoBd III, crp.
39, rab HAOGOPOTDH ATHMD CJIOBAMB NMpHJAReTCs phlualoulee 3HaveEHie.

2) Tak® Bamp. BL cobparin BBusgeBa sakitaggas 1640 r.
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KJaJHO T0 coBeplueRinm!) TpeGyeTd elle 3amHCH IPOCPOYEH-
Haro YyvacTka Bb IlomBeremft Ilpukass 2); Bropas 3ammuch
mMBers ubablo YkpBnHTL G(e3an0BOPOTHO HEJBHMKHUMOCTb 3a
sajorofepsareneMs. Jlas aToro, KOHEUHO, NOJMKHO OHTH Gea-
CIIOPHO, 4TO 3aJorofareib HMBJID HpaBo PACHOPAMATHCA NaH-
HOft Belblo, M ecau 6yIeThb NpeLbsABJIeHO NPHTSI3aHie Apyroro
auna, Ilpuka3b He MOKeTH CIPABHTh YYACTOKD 3a 3aJOrofep-
sateaeMbd). HBTep npm oToMB OCHOBaHIA mpeamoJOraTh
BMbers ¢p MeftepoMb4), uro yrass 21 iwms 1670 r.?)
oTMBHMNID 0643aTebHOCTh BTODHUHONT 3almUCH  3aKJadHOM
nocab npocpouku: MH uMbeMb cabaky 1672 r., ceupbrein-
crByomyo o takoft sskb Bb IlomBermuit Ilpukass mo Hacry-
IUIEHIM CpPOKa M HeymiaaTh co CTOpOHH 3aJorogareisS). -

PascmarpuBas BHINe repMaHCKoe IIpaBo, MH BHABAM, 4TO
TaMDb HeJerko HHOr[a pasjHJaTh YHCTYI 3aJOoroBylo cabiaky
M KYNJIO-NpoJasKy Cb NPaBOMD BHKYNa, NOAB KOTOPOHt CKpH-
BaeTcs 3aeMb’). He cMoTps Ha TO, 9TO Bb HAIIMXD 3AKJAJHHXD
3aJI0roZiaTe]lb HEOQHOKPATHO YNOTpe(JsAeTb cJ0Ba ,a He BH-
Kymmo g%, To ThMb He MeHbe Helb3d CKasaTh, YTO 3TH cAbaru
ABJIAOTCA C¢b BHBIIHE!t CTOPOHM KYIVIAMHM M 4TO BB HHMXbD
3aeMHOe 00s3aTesbeTBO CKpPHTO 8). HaoGopord, Bch st cabiku

1) Cum. yxe ykaabloanualV 1658 r. B AKTAX'D HCTOPHIECKHX'D I cTp. 262,

2) Ynoxenie ra. XVII § 83.

3) CM. AKTH 10 lopuj. 6niTa oTHOcAuWieca I Ne 92 (1690 r.).

4) Crp. 43.

5) II. C. 3. 476.

6) B cobpanin BbasaeBa ak1b 21 Mag 1672 r. — Cp. eie AKTH lopy,1.
6mra II 1. c. XVII (1698 r.).

7) ¥ Hacn cM. nonHTKy Mefiuuk a Bp Onucasin MockoBckaro Apxusa
Munucrepcrsa 0cruuin IV crp. 77.

8) H Ea coBpeMeHHOMB #A3HIKb IoJyYeHie 3aj0:KeHHHXD Benlefl IO
ynaarh noara Ha3HBaeTcs BHKYNOMb, XOTA HMKTO He CYMTAETH HXD 0TAATY
KpeauTOpy mpojaxen.
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Ha4YMHATCS CJOBaMH ,3aHAND A%, a Bb CaMOMB TekcTb [o-
roBOpPOBD HEOJHOKPATHO YNOMMHAETCA 0 3aHATHXD [eHblraxb,
06> 00s3aHHOCTH BO3BpaTHTb 3TH JeHLIH Kb onpeabiaeHHoMy
cpoky !). OTH BHpaskeHis He yunorpeliasiich OH, ecau cabiaka
nvbaa BEBmAIX BUID kymin-mpomasxku cb pactum de retro-
vendendo. Ho ecam HaJM9YHOCTH IOJI0OBATO MOMEHT& BB 3THXD
aKTaxb fABJsfeTcA HeCOMHBHHOM, TO ero, KOHeYHO, HeJb3s pa3-
cMaTpuBaTh Cb TOYKM 3pbHiS yweHia o rJaBHOMB 06s3a-
TeJbcTBB, 006e3neueHHOMD NPHAATOHHMD 3al0rOMb Bb DHM-
CKOMD cMHCIB. Bb Hamuxb 3aeMHHXDB Kafalaxb 3ajoroja-
TeJb ABIfeTCA 0013aHHHMD CYOBEKTOMBb, HO €ro LoJar'b HO-
CHTDH TOTH OCOGEHHHI! XapakTepb, YTO O9KBHBAJEHTDH 3aHATO
CYMMH Y:Ke IpejocTaBlJeHb Kpeautopy Bb Buab 3amora. Ecan
JOJUKHUE'D 3afBJSAETh O CBOEMD JKeJaHIM BO3BDATHTH IEHBIH,
TO OHD YIJIaYHBaeTh TOrJa COOTBBTCTBYMILYl CYMMY, HHOrJa
Chb IpOLEHTaMH 2), HO KpeJuToph He MMBeTh BO3MONKHOCTH
Bo31'BICTBOBATh HA JHMUHOCTH JIOMKEHMKA®). JIMUBHH HCKB
JaeTcss KpeJUTOPY TOJbKO TOrja, KOrAa 3aJoMeHHas Bellb
H3beMyeTcad H3b INOAb ero BJACTH TPEeTbHMD JHUIOMB, II0-
TOMY 4YTO O0TJadYa BB 3aJ0l'b OKa3HBaeTCsd BIOCHABACTBIM He-
npaBombpHOft4). Bb TakoMb caywyad samorozepacaresp BH-

1) Cp. Axral opua. 6mra II 1 ¢ XI, XII, XVI, XVII.

2) Bp atoMD cMHCab Ban0 NMOHNMATHL BbIpaXeHie ,H KON 3aHMUIMKOBD
BD JHULXD HA TOMB jJEeHbIH“ Bb AKTAXD lIopHia. Nele 238, 244.

3) IlpotiBL 3TOro He roBOPHTDH YK&a3Db 20 aBrycra 1635 r. (AKTH Apxeo-
rpad¢udeckoft Ixcnenunin III Ne 266), rah BB cBsA3H ¢b OoTAaYed Bb 38KI&LD
ynoMunaerca o0 HCkb, Takh KAKB TaMb 0YeBHAHO uaerhb pbues 00b HCkb
3ajaorojarensd no ymaarh goara.

4) Oy. 60abINMACTBO 3aKIAJABEIXB. — M et e p b (cTp. 13) And Toro, 9ToGhl
A0Ka3aTh, ITO HEBACTBHTEJILHOCTL 38J0Ta BiIek.1a 3a co(oft HeabAcTBHTENL-
HOCTb 06:13aTeAbLCTBA, NPABOAHTD Yaomenie XIX 39; Ho 3abeh oueBHIHO HMIpa-
€TD POJb TOCYJAPCTBeHHOEe coolpa:keHie M O0AT'L HpH3HaeTcs HedbACTBH-
TEIbHKMD CT WBJILK YCTPAIIHTH 3aJorojepxaresef,



CTyNaeTdh BB KavuecTBB mcerua H TpeGyerh !) BosBpallleHiss oT-
JaHHHXD JeHer'b Ch MNpHJIOKeHieMb BO3MOMHHXD YOHTKOBD ;
YCJIOBisl, YCTaHOBJEHHHSA BB MOMEHTD COCTaBlleHis 3akjalHOIL,
n3wbauaucy no Bueb 3ajdoromarens u Beabacrsie absareas-
HOCTH TOCHABAHATO TpeAocTaBjeHHHIl OHKBHBaJeHTH YCTpaHeHD
Takbh 4YTO [JOJUKHHKD 31Bch mnpuHykjaeTcd Kb BO3Bpa-
LUIeH0 3aHATHXD JeHerb2). Ho ecan samomeHHas Beulb
npomaJa ciayvyafiHo 6e3’b BHUHH 3aJorojarens, To HBTH mnepe-
MBHH BB XapakTepB MOTOBOpHOIt CBA3H KOHTPAreHTOBD: BKBM-
BaJIeHTD, HaXoJAULificA BL pyKaxd KpeAHTOpa, CUHTAJICA J10-
CTATOYHHMD Y/IOBJIETBODEHieMb M Takoe cJydvaliHoe YHHUTO-
MeHic He paclIMpseTh IpaBb KpeJuTopa IO OTHOIUEHI Kb
NOJKHUKY, He HapyLIMBLIEMY CcBoelt 06S3aHHOCTH 3).

Ecan MH renepb Ha OCHOBaHIM pa3cMOTPBHHHXD aKTOBB
onpenbauMb apeBHe-pycckifi 3adorb 10 ykasa 1737 r., To
Hy:Ho OyneTb HCKAThb ero OTJMYHTeJbHYI dYepTy He BB OT-
YysKIaTeJbHOMD XapakTepB 3agoroBoft cabiaku, Kakb HTO
nbaaers Meftepb, H60 BCAKill 3ajJOrs CONEPHKHUTD OT-
uy;iJenie, ¥ He BB nepedaud BiagbHiA 3al0MeHHHMD 00D-
eKTOMD KpeJUTOpPYy, Takb Kakb BcTpbualoTea HecoMmbEEHA
yka3anid Ha ocTaB/leHie BellM BT pyKaXh IOJKHHKA [0 Ha-
CTymJeHiA cpoka ynaaTH Joara. OramgurteabHoft wepToft
BeBXb JomenmuXDb 10 HACL 3aKJAJHHXD SABJISETCA TPOCPOYKA
* 3aJora Bb CMHCJID oKOHYaTeJbHAro M 6e3noBOpoOTHAro npioGph-

1) © 310 0643aTeJbCTBO CO CTOPOHH 3AJOroJAarels MOKeTh OHTb
o6eanedeno mopyuurendamu. Oy. ARTH lopui. Ne 249 (1579 r.).

2) Cm. Yaoxenie X 244 XVII 18.

3) IIpuENUNDDG 3TOTL BHICTABIGHD JHINL BB NOJOBHOHOMD pasMbpb BL
Yaoxenin X. 197 no orHomeRil Kb 3ajomeHHoMy ckory. O penemuin Yio-
#emieMp nepeabiamnaro mosoixenia CaxcoHckaro 3epiala cM. BLme CTp. 67.
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TeHiA NpaBa Ha Belllb 3ajorojepiarejleMb BB ciaydab me-
YILIATH €O CTOPOHN 3ajorojareis. Jrto npioGpbrenmie sBis-
erca ultima ratio sa’oroBaro ofpememeniss; oHO cYHTaeTCsS
YIOBJETBODeHieMDb KpeIuTopa, KOTODHI! MOJyyaeTh TaKUMB
06pa3oMb BCH 3aJOMKEHHYl Beulb, a HE TOJAbKO Ty 49acTb
e CTOMMOCTII, KoTopasi cooTBBTCcTByers pasmbpy noara.
Bupasasace pa #EBMenKOMD OPHIHYECKOMD SA3HKD, MH
nvbems 3nber Verfallpfand, a me Distractionspfand. Ho 3a
TO 3aJoKeHHasd Belllb CYUTaeTcA O0e3yYCHOBHHMD OKBHBAJIEH-
TOMD 3a IOJYyYeHHHS JEeHLTM M JIpyroro B3HICKaHisg 3aJ0T0-
nepsarteab He HMMberb.  3agoroBas cabika 3akdodaercs
HMeHHO ¢b IBJbI0 yCTPAaBUTL JIMYHOCTH AOJIKHMKA OTH BCAKOIM
OTBBTCTBEHHOCTH, M ©TO coOpajeHie NpsAMO BHCKa3HBaeTcs
Bb HDBKOTOpPHXD 3akJajHHXB: ,a MHEB Tury mo ceit xaGaxb
nocab cpoxa Ha HBama nemers He mnpaBuTH“!), '

Ecin Mm Teneph o6patMMcA Kb 3aKOHOJATEJbHHMD Ia-
MATHHKaAMb, TO MH Bb EHXD HaliieMb NoATBep:KjeHie Xapak-
TePHCTHKH 3&J0TOBHXD cABiaokb. 3ajoseHHas Bellb ABJIAJNACH,
Kakb MH TOJbKO 4T0 BHABJIH, eIUHCTBEHHHMD IIpPEIMETOMD
YZl0BJIeTBOpeHiA [JJfA KpeJMTOopa: BelllHas TrapaHTid cUHTaercd
TOJHHMD OKBHMBAJEHTOMD 3aHATHMD NeHbraMb U STHMD OGB-
acasercs c¢r. 85 Cyme6unra loanma IV. Owna nmeHHO mpen-
nosjaraeTb?), 4To KpeJUTOPH NpPH TAKOMB Nopsakb Beuieft He
IOJKeHD /AaBaTh B3adMH 6oJblle, YBMD 3aloskeHHAd BOTYMHA
CTOMTH, TaKb 4TO, Bb ciayyad BHKyma poiuvett, BHKyNHas

1) Akt OenoToBa-Yexosckaro I Ne 756 (1635 r.).

2) A BO3MeTh KTO CTOPOHHER 49eJoBBKDB, & He BOTUYHYD BOTUHHY BbB
3aKaaqb O60JbMIH TOB IWBEH 9Yel Ta BOTYANA CTOHTH, H KTO BOTYHYD YUHETD
OHTH 9eJOMTD, YTO 3AKJIANLBAETD, HIH yKe 3aJO0XHIID BDL YyXKofl PoAb; M
TOMY BOTYHIY Ta BOTYHHA BB 3AKIaLDL B3ATH, BL Mbpy dero Ta BoTuHMHA
CTOHTD.
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cyMMa OyueTh onpelBiATbCA HACTOAILIEH! CTOMMOCTHIO BOTYHMEH,
a He pasMBpOMB BaHATHXD JAeHerb!l).

Bb BHCIIeHf cTeneHd MHTepeceHB ykasb 11 amB. 1657T.2),
H3NaHHHM BB CBA3H Cb JPYrUMH y3aKOHeHisAMH, HMBBIIMMH
bablo o6ierynth, no Kpatinett mbpb Bpemennoe, (6bacrsennoe
TnoJoskeHie NoJMMHNKOBD BB MockoBckoMb ['ocymapersb myTeMb
perynupoBaHis pocta M pa3cpodekd nuaresefi. OTOTH YKasb
HOPMHpYETh OCOGeHHO 3aeMHHE J[0JTH, o6e3ledeHHHE HeJBH-
JRUMOCTBI0 Cb Iepejadeit mocabiHe#t BH PYKH KpeaHTOPOB,
M JIJA YCKOpeHiss Doraliemiff IOCTaHOBJIAETb, 4YTO BTH HeJBH-
JKUMOCTH [OJKHH BO3BpAIIATHCA 3aJ0T0AaTe]sIMDb, KOTOpDHE Bb
TegeHie nmATH JABTH 0643aEH GYAYTH BHECTH KaNHTalb M
BIOGABOKD YCTAHOBJEHHHI YKa3oMb HponeETs. Ho 5To Bo3-
BpallleHie BellM [JOJKHHKY He YMaJseTh WHTEHCUBHOCTH
06e3MeYnTeJbHON TapaHTin: B3aKOHD I0CTAHOBJIAETD, YTO €CJH
Bb Tedenie natm aBTB Aoards He OyIeTh yIiadeHb, BOTYMHA
BO3BpAIIlaeTCs KpeAHTOpY; €eCHH :Ke IOJKHHKD ycmberb BB
npoMeskyTkB, BONpeKH 3ampelleHil0 3akoHA, IpoAaTb He-
IOBHMHMOCTh TpeTheMy JHIY, OHA OTHHMaeTcs Yy HOCTBARArO
M OoTHaeTCA 3ajJorofepiareiio; IpioOpBrarenb e MoMeTb
06pATHTBCA Cb JUYHHMD HCKOMB Kb IpoJaBLy.

O9T0Th YKa3b TaKUMB 06pa30oMb pUCYyeTh HaAMb HATIAJHYI
KapTHHY 3aJl0Ta Cb OCTaBlIeHieMDb BaalBHIA y JOJKHHKA; O4eHD
BO3MOKHO, UTO BB STy BIOXy Takad (opMa fABJIAIACH HOBIIe-
CTBOMDB M YTO 3aKOHOJATeJHCTBO TOTrJa Ye, Kakb M Brocabn-
CTBiM, YKa3HBAJO NyTb pPAa3BUTiIA HalleMy peajbHOMY KpeauTy.

1) ,A 49TO TOTDL JeHer'> BDL 3afiMbl JalDL JulleKDb GoapiiH TOh nhHH,
4el0 Ta BOTYMHO CTOHTH, M Y TOro Tb JeHLTH mpomati.“ 3ajxorojep:areib
He uMbeTh N00aBOYHArO MCKA HPOTHBL 3AJIOrOJATelNs.

2) Cm. Akthl Heropnueckie I Ne 164 1X.

- ————— |
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Bo Bcaxkomp caydad sTa 06s43aTeqbHOCTH OCTaBJeHiA BaanbHisa
y ZOJNMHHKA HOCHJA JMINb BPEMEHHHH Xapakrepb, M 3aKOHB
03BOJISLIB 110 HCTEUYEHIM STHX'D NATH JBTH coBeplIeHie HOBHXB
3aKJaJHHXD Cb HENOoCPeACTBEHHHMD Iepexo oMb BEIIM Kb
KpeuTopy.

Bb cratbaxsp Yaoxenisa 1lapas Anexchbsas Muxaftiaosuyua,
YIOMMHAOIIAX'D 0 3ajorb, Berpbualorcs mocTaHOBIEHIA, ABHO
YKa3HBaoLIig Ha HenocpeJCTBEHHYIO epefady Belly Bbh MOMEHTD
YCTaHOBJIeHis oGeanederis 1), paaoMb ¢b ApyruMu, rab ynoMuna-
eTcs 0 3aKJIANHHXD, Kakb 00b aKTaxb, Ha OCHOBaHIM KOTODHXD
6uJa npio6pbrena Bellb, TAKD YTO Bb 3THXD CAYIAAXD HE HCKIIO-
YyeHA BO3MOMKHOCTb Nepe/Iaul BELLHM JHLb 110 Ipocpodkh moJra 2).

Hy:mo samBrurh, 4ro 3ajoropoe Biaambmie GHJIO CBA3AHO
¢b HeCOMABHHHMM BHTroJaMu IJsa npio6pbrarens: moJbsoBaHie
ILTOJaMH BelX JaBajlo KpeguTopy BO3MOMHOCTb OOXOMHTH IIO-
cTaHoBJIeHie Yiosenis, Bocupeiwabinee poctd 3). H xpomb
TOr0 B3aKJaJHHSA cABJIKM dYacTo CKpHBaJIM ABHCTBHTEJIbHOE
oTuy:t/leHie, KOrZa MHMMHIl 3anMojlaBellb IIPHHAMJIENKAID Kb
COCJIOBi0, KOTOPOMY He 6HJIO JocTymHo npioGpbrenie uspbcrHOM
KaTeropiu HeJBUKHAMOCTEN : KOI'la TAMJIHII ABOPD 3aKJIaJHBAJICHA
6baomBeriy, To 3amoroBoe ofeanedeHie CKpPHBAIO Yy HACb,
kakb Bo Ppanuniy u Bb ['epManin, oTuysmaaTeapEy0 cabiaky
in frandem legis. Yuoxenie %), kakp BujHO, mpecabmoBalo HTH
cABaKM, yrposkad He TOJbKO YHHUTOKEeHieMD BeLIHAro mepexoia

1) I'a. XVI 43, 69; XVII 36, 36, 41.

2) I'm. X, 244; XVII 2 in fine, 18.

3) I'm. X 266.

4) T XIX 80 . .. Axro... 38J0KHTH 6BJINMD JI0JeMD TATILA ABOPD
H TB ABODH MMATH M OTAABATH 6e3[leHe:KHO Bb COTHH, & IO 3AKJNAJHHMD Y
KOT0 Th JABOPH ObLUIM 3aJ0KeHH BB JEHbraXh OTKA3HBATH. A KTO JepHLIe
JoAH Th CBOH ABOPH . . . 38N0KYTH H TBXD YepHHXD JdloJefl 38 BOPOBCTBO
GHTHM KHYTOM®D.
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4 HexabitcTBUTeIbHOCTBIO 006s3aTebCTBa, HO KpoMB Toro u
ThaecHnMD HakasamieMb. OZHAKO HTO BoclpelleHie OKa3aJoCh,
HOBHAMMOMY, HEJOCTATOYHHMD M BHocabAcTBiM IpHIILIOCH €ro
B030GHOBUTH !).

3aj0r'b Bb YJoMeHIH gBiasfeTcs (e3yCJOBHO CBS3aHHHMD
Cb OKOHYATENbHHMDB TpHMCBOeHieMb Beluly Bb cayyab mpo-
cpoukn ?); nuraB TaMb me ynomuHAETCS 00D 0GA3aHHOCTH 115
KpeauTopa IpoJaBaTh 3aJ0MCHHHII 06BEKTDb M yI0BJIETBOPATHCA
H3D erp crouMocTH Bb pasmbpb noara. Harepecmo npaxe ormb-
THTb, 4TO Y J0KeHie BOCIPOM3BOIMTDH CJI0Ba, BeTpbualollifcs
BB 3aKJAJHHXDB: Bb Cayda’h NpocpouKH — NOJMHHUKY , 10 BOTYHHN
abaa abTH“, OHa cTaHOBATCA G(E€3II0BOPOTHO [0CTOSAHIEMD 3a-
JorojiepikaTens. SajJorb CJAYMKHTH eIUHCTBEHHHMD DKBHBa-
JeHTOMs BD PYKaxb KpeJuTOpa; OJHAKO MH yse BHIIe 3) oT-
mBTHan, yTo BB Yioskenie 4) nponukyao uab JluroBckaro CraryTa
nepenbiaarnoe noJgoxenie CakcoHckaro 3eplaJja, Ha OCHOBaHIH
KOTOparo KpeuTopy, BB ciaydah mponasmm sacokeHHAro CKOTa,
NpHHALJIEHKUTD JHIHLI UCKD BB I0J0BHHHOMD pasMbpb ynuaro-
JKeHHOM cTOMMOCTH. OTa, XOTS M 4YacTHYHAA, Mo0baa puUMCKoOIll
NpHIATOYHOCTH MaJo CcooTBBTCTBOBala TOJbKO 4YTO OTMbBuen-
HOMY XapaKTepy 3aJjorosaro TipaBa MOCKOBCKaro Iepioja.
Bomna mm BB nabiteTBie ©Ta HOpMa MHO3eMHATO IIpaBa,
pellenMpOBaHAAS COCTABUTEJAMH Y JOKeHid M COXpaHHJAach Ji

1) ¥xa3p 21 anp. 1697 r. B Aktax® McT. V' Ne 264.

2) ['a. X 196 ; XVII 33.

3) Cm. Bume ctp. 300 mpum. 3.

4) Tm. X 197. A 6yjeTb KTO KOMY 3aJ0KHTH BD JOJTY O CPORY Jio-
manb HAH HEYI0 KaKylo XKHBOTHHY M Ta JoWlagb MIH HHAS KaKas XIBOTHHA
Y TOro, KoMy oHa GyneTh 3aJ0kKeHa, X0 CPOKY yMperTdb co(0l, & He OTT Hal-
calsl paGOTHHSA & He C'b rOJOAY M He YOHTa, If TOMY Yy KOTO TOTDL 3aKIall
OHIL, B3ATH Ba 38MMINUKD CBOero JOJry mOJOBHHA, & JpPYyris NONOBHUBI He
HMat . . .
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oHa goxro BH HameMb upaBB? Tpyaso oreBTHTE HA 5TOTB
BONPOCH, KaKb BooOlle TpyAHO ce(b COCTABHTH SACHYI KADTHHY
Hamiero rpaskjganckaro mpaBa Bb XVII Bbrb, ocHoBamRaro
rIaBEHMD 00pasdoMb Ha oOHdab. [loyuMreibHO BO BCAKOMB
cayuah uremie ykasa 26 aBrycra 1727 r.l); BB HeMB roBo-
puTca Boofllle 0 mpomasxkd 3akJafa M 3aKoHD pbmaers, 4To,
ecIM YHMYTOKeHie JaHHAro o0bekTa He IPAYMHEHO HepaxbHi-
eMb 3aKJagolgepskareis, mocabamitt He orBbyaers, HO 4TO OHB
Ch Jpyroft CTOPOHH He MOXeTh BOBce Tpe6oBaTh Cb 3aJ0-
rojate;isi yIJIaTH 3aeMHHXD JeHerb. Ilomo6Hoe pbienie Mo-
* rupupyercs TBMB, UYTO 3akjagb HOJMEHD OHIB CIYHKHTH
IIpeIMeTOMb Y[0BJIETBOPeHiss M 4TO BB OOJbIUMHCTBD CaydaeBb
3TOTH OGBEKTH II0 CBOeil CTOMMOCTM IIpeBHIIaeTh pPasMbpb
JO0JIra ; 3TO 3HAUYUTH JADYLMMM CJIOBaMM, 4YTO 3aJIOTOJATEJNb,
oTJaBasd Belllb Bb 3aKJadb, HCIHOJHHID yHe TO, Kb UeMY OHB
MOI'b OHTBb NIPUHYMIEHD, ¥ YTO ClIydyaitHOe COOHTie e Bb COCTOS-
HiHl JIMIIMTH €ro BHIONHHXD ocabacTaitt storo abiicteia. Takoe
pburenie BmoaEb coorBBTCTByeTrhs pycckoMy HallioHAJBLHOMY
B3TJIANy Ha 3aeMb, 06ealleUeHHH{ 3aKIaJ0Mb, U BTOTH B3rJIAND,
COXPaHUBILINCS /10 HACTOSIIATO BDPeMeHH 2), NOBHAMMOMY, yCTpa-
HUJI'B TOJIOeRie JMTOBCKAro UpaBa o 3akjganb MUBOTHHXD.
Ecaun Temepp o6patuThcsa kb 3anajgHo#t Poccim aas oGo-
3p’BHig 3aJ0roBHXb oOe3nedeHiit, BcTpBbyaouxca Bb TeppH-
TOpisiXb, BOLIEJUIAXH BB COCTaBb JHTOBCKATO rocyAapcTBa, TO
MH HalileMb BB ONyGIHKOBAHHHXD COOPHMKAXDH SKTOBD Npesie
Bcero 3acTaBHOe BiaangbHie, T. e. ycraHOoBJeHie 3aJjOro-
Baro NpaBa Cb HeNOCpe/JCTBeHHOM Iepefayelt Belld KpeauTOpY,

1) II. C. 3. 5145.
2) ¥YcraBn o Garkpotaxt 19 ack. 1800 r. (19692) 11 § 16 ; CBon'L 3aK0HOBD
X 1. 1 9. cr. 1676.

20
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KOTOpH!! 0GHKHOBEHHO IOJb3yeTcs ILJIOJaMH 3aJI0KeHHATO eMy
yuactkal). Ora nepegavya 3a JeHBTM oOJfHakKo He cMbBiH-
BaeTcs b OGHKHOBEHHOft KymJef-mpomaselt, umbomet nbinio
6e3m0BOpOTHOE OT'IykJeHie 2), M, Kakh BHAHO, IIA 3aKJio-
YeRis 3aJ0roBofi caBiaku GHia ycTaHOBIeHa jame ocobas (op-
ma?). [lonb3oBnanbaiet) Belbio MpeBpaInaeTcsa Bh 0KOHYATEbHOE
NpaBOOTHOIIEHie JUIIb 110 HACTYIJIEeHiM 0603Ha4YeHHAro BB [0-
roBopb cpoka®); mosydenie aToft Bely Ha IPaBaxh COGCTBENHOCTH
SBJISETCSI TOTJA eIUHCTBEHHWMD Bo3MBllleHieMb 3a J0JroBYI0
cyMmy. Jlumb BB TBXB Ciyuadaxb, KOrJa 3akjIaJHBaeMasi Bellb
ne cooTBbTeTBYeTh 06BIIAHHEMD KavecTBaM®b 5), uan kornma ona®
OTHMMAETCA TPETHUMT JIULOMB?), MOMeTh OHTb NpeNbSBIEHD
HCKD 00D yHnaaTh Kb 3aJorofaTelo.

PsagoMb ¢b sTtoit dopMoft 3ajora HeJBHIKHMOCTH BCTph-
yalorcst yxke BBb XV Bbrb cabuaku, rab oGesmeuuBalourift

1) Cu. Apxusb IOro-3aman. Poccin u. VI, T. I Nede XV (1662), XXXVII
1678), L (1688), LXI (1687); AxktH Bunenck. apx. xommuccin XI Nede 69 (1669),
80 (1678); XVH M 17; XXII (Akth CroEuMckaro cyjna) Nele 60b (15666), 624,
634, 636, 642; Her. IOpua. Marepiann H3BIed4eH. M3L AKT. KHHI'L TyOepHift
BureGexont 1 Morunesckoft VIII crp. 378 ; Axrm JIutoBckot Merpukn (u3n.
JeomroBsuua) Il 712 (1506), 744 (1606). — Cp. JluroBckit Craryrn 15688 r.
Paagbxp IV apr. 1; VII apr. 12—15, 19—22, »

2) Cm. BB AKTax®b JlutoBckolt Metpukn I Ne 46 (1486 r.) ,nmponaTsh BeuHe
a He BDb 3acTaBb.“

8) Cm. YcraBo aamHEHe JlnTeh Ha BTOpoMDb Bmiemckoms Cefimb 1661 r.
Tpoan6a 3 BB AKT. OTH. Kb HcT. 3am. Pocein I Ne 11

4) HasmBaerca uEHOrga apemaoft cM. ApxuBb IOro-3am. Poccin I
Ne 101 (1694 r.).

5) Korna He 00603HAYeHO CPOKS8, IOJUKHMKD HE JHIIAETCS HABHOCTHI
npaBa TpeGoBaTh BoaBpameRHis yuacrtka Il JlutoBekift CraTyrs Pasmbrn VIl
aprT. 12; oTHOCHTENLHO ABHXHMOCTH cM. VII 28 § 2.

6) Cm. Jlexpers raaBHaro Jiur. Tpubymana Ne 71 (1669 r.) 1. AKTaxm
Bunemckoft kommuccin XV.

7) Cm. jlexpers raaBHaro Jlurosckaro TpuGymauna 1663 r. N 71 BB
AxTaxb BmieHckoft komMuccin XV,
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YJYaCTOKD OCTaeTcs BH PyKaxh AOJKHHKA N0 CPOKA YIUIaTH 1),
IpH YeMb 3AJOronaTe]b OOSA3HWBaeTCA He OTUYMKAATL A0TOIB
y4yacTka, KOTOPHMD OHB 06aajnaerd 2). OCOGHMD NOABHIAOMB
3ajora, 0 KOTOPOMB YIOMHHAaeTh M JluroBckiit CraTyTd 3), AB-
asieTcsi oGesnedenie BBHA skeHH Ha HEJBHKHMOCTAXD Mysxa 4).
Kakp wuapbrerHo, momoGHoe o6peMeHeHie HpPOCTHPAJOCh Ha
TPeThbio YaCTh HeJBHKHMAro MMyulecTBa, kKoTopasd mocah cmepTn
Myma‘ nocrynaia kb BHoBb %). TakuMb o6pazoMD ycTaHABIH-
BajJach Bb Cyl[HocTH BBpHas WM onpexbiieHHAs BIOBbA OO
3Db HacabiacTBa yMepmaro cynpyra. Ho sajoroBott xapakrepb
aToro oGpeMeHeHiA Bce-TakHm OGHApysKHBaJca mocab cMmepTH
MerH : es Hacabaumku uMBiau TpeGoBaHie o Bo3BpallleHiH
UMD CTOMMOCTH BBHA M 3T0 TpeGoBaHie GHJI0 06e31IeYen0 3aJ0TOMD
Ha HeJBHKHUMOCTAXD MY Ka ; HocaBaHIA 0cBO6OKIATIUCE OTD DTOTO
Roara, KOTAa HACTBAHAKA My:Ka YIIAUMBAJIN JaHHEYD cymmy®).

Hu Bp akraxs, HEH BB JluTroBckoMDb CraTyrh MH He Ha-
XO0JUMD YKa3aHift Ha 00A3aHHOCTb [AJS 3aJlorofiep:raTelis M p o-
OaBaTh 1POCPOYENHHIl YJYaCTOKD H BHIABATH MHOJKHHKY
hyperocha. Ho BB BHAY BO3MOMKHOCTH 3aJ0ra HEIBHARHMOCTH

1) CM. AkTH oTHOCAmiecd Kb MCTOpiM lokHOA M 3amajgHOR Poccin I
Ne 14, 1421 r.; Apxeorpadndeckifi cGOPHHKT JOKYMEHTOBL OTHOCAIIMXCA KT
ucr. 3an. kpas I Ne 6 (1620 1.) ; Akt Bunenckoft kommucein, XX (AKTH kaca-
jomieca Buanaul) Ne 128 (1601 r.).

2) Cm. Axta Bunemckoft kommuccin XVII (Aktn I'poamerckaro Cyna)
N 718 (1641 1.).

8) Paaa. VII apr. 10 § 1; § 2 oTHOCHTCA Kb CYJeOHHMD B3HCKAHIAMD
6e31 no6pOoBOJBLHO YCTAHOBJIEHHATO 3AJOTA.

4) Pasn. V apr. 1§ 1; pasn. Vapr. 2§56 ub §1. Cp. Axrn Bumen-
ckoft apx. komM. VIII Ne 170 (1687 r.). Myx® npH XH3HH He MOKeTH pacio-
PAKATHCA BTON YACTHIO HeABHAKHMOCTefl, 06peMeHeHHol BBHOMD, 6eaDh coxbil-
cTBia KeHH, cp. Paan. V apr. 17.

5) HacaBaEnKH MyXa MOTyTh BIOpodeMb HOJYIHTH ATy YACTL HEIABHKH-
MocTeft yMepmiaro, ymiadusasa Baosh aBofimoe BBHO. Paax. V apr. 2 § 1.

6) Pasn. V apr. 2 § 2.

W#
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6e3p Biagbmia Bb CratyTh pascmaTpuBaloTea caydau, rab
BOTYHHA, 3aJOKeHHasd ONHOMY JHLY, GHJa BrocTBACTBiM mepe-
sajoseHa apyromyl). Bropas Bsaknagmas npusHaeTcss abii-
CTBUTENbHON M Ha cyAB, Kakh BHAHO, JEKUTH O06A3aHHOCTD
IIPOM3BOAUTL OI'BHKY: ecanm cyMMa mepBoft 3akiaqHolt paBHA-
eTcd CTOMMOCTH 3aJiora, TO BOTYHHY MOJydYaeTh NEepPBEHCTBYIO-
it 3ajoroiepsiare]b, a BTOpo# o6palaeTh CBOe B3HCKamie
IPOTHBD OCTAJbHArO WMYLIECTBa MOJKHHKA, KaKb IIPOCTOH
xuporpadapHHit KpeguTopD. Ecai e B3aJ0eHHAS BOTUMHA
J0CTATOYHA [JA YZOOBIETBOpeHiA 06BUXD 3akJafHHXDB, TO
OMHOMY M3B  3ajorojfep:karejieit mpeajaraercsa o6lananie
Ch 00A3aHHOCTBIO YIOBJIETBOPUTH aApyroro. Korma HR oauAd
N3b HHXD He JKeJaeTh MOJYyIHTh 9TO o6jajamHie, uMbHie 3akia-
IHBaeTCAd TpeTbeMy JHIY X HM3b BHPYYeHHOI! CYMMH KPeJuTOpH
yznomiaerBopswoTesa. 3aBch, kKakh BHAHO, JUIIb BeCbMa CKPOMHHI
3a/1aTOK'’s 3aJO0TOBO!! MPOJAMH.

Pambme ycramoBumoch BB Jlureb  distractio pignoris
npn  3akjagd gBmmuMoctm. Yxke BB XIV BBRB Mo
OTHONIeHiI KB 3akaangy y EBpeeBb MH  Bcrpbuaemd
OTCTyIJIeHie O0TH OOHKHOBeHHOH#t (opMH mpocpoukn, rab mo
HACTYIIJIeHIM yCTaHOBJIEHHAr0 MHSA 3aJiorojep:karesb €0 ipso mo-
JyJaeTh OKOHYATEJbHOE IIPaBO Ha Belllb: NpHBHJeris BrToBTa
1388 r.2) npeqnuncHBaa 0HaK0 EBpesaMb 3asBAATH 0 HACTYILIE-
HiH CPOKa 0 CBOMXH 3aKJaJaXb NpeACTABATENIMD 06LIeCTBEeHHO!
Bractu3). Ora Mbpa OHia HeCOMHBHHO NPUHATA BB HHTEpe-
caXb 3aJorojaresiclt, KOTOpHE CTPaJaJd OTH Ge3rJacHOH Ipo-

1) Paagban VII apr. 11.
2) AxTht H31. Bunenckoft apx. koMmucciet V' Ne 465.
8) Cp. Bepmagckifn, Jurosckie Espen crp. 337 npum. 129,
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cpoukn!). Bp JluroBckoMb Cratyrs MH BerpbuaemMb BB
$opMH 3aKJafa ABH/RHMOCTH: €CJH CTOPOHH OrOBOPHMIM OOHIK-
HOBEHHYI0 NPOCPOUKYy, TO HeylJaTa AoJra BB 0603HAUEHHHI
JeHb BelleTh Kb OKOHYATEJbHOMY ITPMCBOEHII0 BeIUU CO CTOPOHH
3aJI0r0flepAaTe]s 2); HO eCau BTolf oroBopkH HBTBH, KpeaHUTOPD
00513aHD INIPOJIATH 3aJOMEHHYI0 [BHKHMOCTb M BHpYYeHHH[
M3JIHIIEKs BHAATH 3akjafofepxarenod). Ilpm sromsb Cratyrs
He [0CTaHOBJIsSeTb, UYTO BB cayuah HeJNOUMKH 3auMoJaBellb
nmMbers mpaBo BSHCKMBATH €€ Cb OCTAJbHAIO HMY1eCTBa
DO HUKA.

Hab sTOro BHTEKaeTh, 4TO, €CJH JUTOBCKOE IPAaBO MOIIO
uMBTh BB JaHHOH o6JacTH BJifiHie HA MOCKOBCKOE, TO OHO
JOJKHO OHJO TOAbKO IOATBEPAHTH Y HACDh OrpaBMUeHHHI
XapakTep’b OTBBTCTBEHHOCTH 3aJjorojarets, KOTOpHIt Giaroaaps
BellHOMY oOpeMeHeHilo 0CBOOOMJAJCA OTh JaJbHBHIIMXD
TIPHUTA3AHIN.

Ho me noBaisgo Ju JMTOBCKOE NpaBo HA Halle 3aKOHO-
NaTeJLCTBO BB CMHCAb 3aMbBHH 3ajioroBoff mpocpoukHM M He-
nocpeJCTBeHHAr'o INpHCBOeHiA BelM 00s43aTeJbHONt Ipomaxeft
3aJ0eHHaro o6nekTa? Bb AomieAmeMs 40 Hach Matepianab
MOCKOBCKaro nepioga Bcrpbuaercsa ommo Toabko Mbero, rab
roBOpHUTCA 0 NpoAasm®d 3ajoseHHON NBHKUMOCTH CH BHJadeH H3-

1) Hatepecso oTMbTHTH, 4TO BB BocTouHOR EBpoms, kakh H BB 3a-
naanoft (cM. Buie crp. 69 npum. 4), EBpeaMt MHOrAa BOoCHIpewadoch OTAABATH
JEHbI'M B3afMpl 6e31 3akaaja, HecOMHELHHO A TOro, 4rofbl OrpaxaaTb
augEylo cBo6ony JHoaxuHKOBB. CM. Craryrb Ilonbckaro kopoias Kaawu-
Mipa I, nasnuft Bb Bucannb (1347 r.) § 188: o auabxn (AKTH OTHOCA-
wiecAd Kb HCT. 3all. Kpas I Ne 2) . .. .. To0H HY OMHADL AHADL Yy Hamel
3eMJIH HallleMY XPHCTbAHHEY I'bHe3eft He JaBalh Ha 3AIHCH, & OH Ha JHCTHI,
ORHO HA 3BKJIAAD . . . .

2) Craryrp 1688 r. Pasx. VII apr. 27.
3) Ibidem apT. 28.
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JMIIKa U ¢ J06aBOYHHMD B3HCKaHieMb. 910 MBero Berpbuaerca
Bb OXHOMB H3B YKa30Bb, 00pasylollMXb JonojHeHie kb Cy-
neGHUkY, MMeRHO BD ykash 24 nex. 1657 r.1), a distractio pig-
noris mnosBasercd BuepBHe BBH Cratyrh 1566 r.?); TakuMb
06pa3oMb BpALD JH NpPHUAETCA MCKATh O0GBbJCHEHie IepBoOMY
NOSBJIEHI0 Y Hach 3aJ0roBofl NpOAAkHM BB TBXDL DOMAHHCTH-
9eCKHXb BBAHIAXD, KOTOPHS MOIJIM IIPOHMKHYTH BB MockoBCkoe
I'ocynapcrBo uepesan JIuTmy.

dro MbBcro BH Ha3BaHHOMDB YKasB BBOAUTDL [0 Takoft
CTeleHM KpYNHOe HOBOBBeJeHie, UTO HYMKHO MM CUMTATH €ro
3araJioYEHMbB3), WMJIH NpH3HATH 32 HUMDB 3HAUeHie pbakaro
mepexoja Kb HOBOMY BHAY %) 3am0roBaro yROBJETBOpEHis, IIO
kpaftaeft MBpb BB ydeHin o 3akjganB ABMKHMOCTH. Yka3b,
0 KOTOPOMD HIeTH 3aBch phub, CONEPMHTD T. H. TOABTHYIO
' rPaMOTy, YCTaHABIMBAOILYl NATHABTHION pa3cpouKky mAjad
3a€MHHXD [JOJKHUKOBD M BMBerb ¢b TBMB noHusenie npo-
IeHTOBD Ha Oyayuiee BpeMsa. OTHOCHTEJNBHO PA3CPOYKH YKA3h
HOpMHpYeTh oTABIbLHO HCIONHEeHie 3aeMHaro 006sA3aTeJbCTBA
€O CTOPOHH CIYHUJIHXD M HECIYKUJIHXD Jojelt; AJd Io-
cIBJHMXD I[I0CTAHOBJSETCA, UTO CTapHsA KaGajnH OyAyTdb Io-
rallleHH 6e3b pocTa; M0 HOBHMD e 00513aTeJbCTBAMD, KOTOPHS
BO3HMKHYTD BB TeyeHie D aBTDH, pOCTh yCTaHABINBAETCA Bb pas-
MBpB 10 npoueHTOB. YKash HaAKOHEL'H KACAETCSA yCTHHXD 3afi-
MOBB M II0CTAHOBJAETDH, 4TO, KOTAa mocabioBajo NpH3HAHie Ha
cyaB, DoNXHENKD, Kb KaKOMY COCJIOBilo OH'S HM IPMHAAJNEHKAD, He

1) AkTH ucropuyeckie I Ne 164, VII.

2) Pasn. VII apr. 20 (u3n. Bpememmuxa. Mocksa 1866 r.).

3) Cu. Mesieps L c. crp. 47.

4) Cp. Baagumipckifi-Bynamossn, 0630pb HCTOpiM pycckaro
npaBa cTp. 476.
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MOMKETb CCHJATHCA Ha JbIOTH, YCTAHOBJGHHHS 34BCh 3ako-
HoMb. [ BoTh nepeAd ITHMB MHOCABIHMMD INYHKTOMB J0J-
ropoit HOPMHPOBKM MH 4YHTaeMb y OoZHOro Toidbko TaTm-
menBa § 140: ,A KTo y Koro 3aliMeTh [eHbI'M BB DOCTD,
»d BAJOMKUTH pYYb, Ky3HhL MJHM MOHOMCTa, HJIM MHO 4YTO CO
»CPOKOMB, & BB CPOKD M N0 cpokB He sanaaturb, MbBedns
»AIH JIBa MJM TPH, MHO TOMY, Y KOro 3aJlo’keHO, He o6BBeTs
»3aKJaZa He OpOJAATH H HHKOMYy He H30HTH, a CIaTH Kb
»TOMY KTO 3aJIOKHJID MYMNH JBa HJIM TpU M Bedbrn emy
»OBBCTUTH; KOJM HeHbI'M MCTMHHY M DOCTDh BB Hexb.o mim
»ABB He 3amjaTHTH, M OHB ero 3akjalb MpoJacTb; a He
»3aIIJIATUTh U TIOTOMD> HCTMHHH M pOCTa, U TOMYy Yy KOro 3a-
»KIab, HeCTH Kb crapocTh M 1 BioBaJbHUKOMDB, H TOTDh
»3aKJIalb IpPM MHOTHXD JoABXDb AOOPHXD NPOAATH IIPaBAOI0,
»HE YXHMTPAS ero rocyAaps: M BO3MYTH 3a TOTDH 3aKJIa]b
»001Be HHO eMy B3ATH MCTHHHA M POCTH CIIOJHA, a JHIIEKD
»OTIAATH TOMYy dYell 3akjaab; a He OyJeTh TOro 3akKjala Ha
»CTOJbKO, HHO TB [geHbIM, 4Yero He IOCTaHETh B3ATU Ha
»3aRJaTIURD. ¢

Mbcromososenie sToro MapedeHia cpeiM OCTAJBHHXD IIO-
CTaHOBJIeHI/t yKasa, MOCBSALeHHHXD COBCBMB MHHMB BOIIPOCAMD, 11
TOTDH (aKTh, YTO OHO HAXOJUTCHA TOJBKO BH O0JHOMD CIHCKD,
HEBOJIbHO HABOJUTDL Ha MHCJb 0 BO3MOMKHOCTH HHTEpIOJALIU CO
CTOpoHH mepenucyura. Cb kakoit cratd 3aBch BB CBA3H Cb
yCTaHOBJIeHieMb CPOKOBDB [Jif YIUIATH 3aeMHHXDb [0JCOBb, Bb
CBA3H Cb COKpalleHieMb HJM JAaxke AJa HBKOTOPHXD JOJr0OBb
C¢hb YHHUTOEHiEMDL pocTa 3aKoHOJaTeJb BBOAMTH 3HAYM-
TeJbHYyl0 pedopMy Bb BMAB HOBaro THIla 3aJIOTOBAro IpaBa ?
Yka3b BH3BaHD BbH CYWHOCTH ODBICTBEHHHD I0J0XeHieMD
JO/URHUKOBD, a padcMoTpbHHoe MbBeTo BBOAHTH 060K0A0OCTpOE



312

CpelCTBO, TaKh KaKb INpofaka, 0COGEHHO BBH BHIY SKOHO-
MHYecKaro Kpuauca Bropoit moiaoBHHH XVI Bbka, derko Moria
NOBeCTH Kb HeJIOMMKB, B3HCKMBaeMoOf IyTeMDb JHIHATO MCKA,
Torja Kakb 3aKOHOJATEJ]b MMEHHO CTapaJci BB STOMDB Ykash
OXpaHATh JOJUKHHKA OTH YpeaMBpHHXD BsHckamifl. Ecan
TAKUMB 06pa3oM’b Npeanosokenie 06 HATEPIONALiM Bb CIHCKD,
KOTOpPHMB INOJb30BaJCca TaTHLeBh, He IpeAcTaBisdercd He-
BBpOATHHMD, CNpallMBaeTcs, OTKYJa MOIVIM OHTb B3ATH II0-
JOOGHHS, YHMCTO PHMCKis npexanucasia o6b hyperocha m o amy-
HoMD HMCKD 3ajorogepskarens ? OTBBTD MOKHO, MoKkaJyH, HatiTH
Bb Oraorb JIpBa u KomcramTura Bb raapb 2 tar. X1),
KoTopas BocmpousBogutcs Bb Kopmuet xmmrd 2):

kdv  Teg daveloy Tl xal xatd. Ty oixstay  dpoloyiav
éxmpoleapfoas 6 ypsworys py ExmAypdoy, mpotpsméslow tob-
tov éx dwfactuov O ypsworobpevos, xai v petd f xal y
mpotpomds te  xal dupapruplac  py Ockjoy 6 ypsworav
rapfigotactijvar 3 10 drdypewy modioat, avlevtiay Eyétw & ta
dvéyupa  xatéywy Omd  dxpli Ogpociav Extiumow Erypdy w¢
0w taflovAdaplwy 7 xal Exdixwy dmooypstovpévoy Taira dua-
mmpdoxew, xal €x TV TYRUATOY TO XEYPImOTHNEVR ANTO
Tapaxparsiv, xal 10 @¢ e&xdos mEprevliy  amoxabhatiy T
{PEwoTodyTe. €l 05 7 T@Y Eveytpwy Oaxala  OWTpacts ob
owet Ty Evtshij TOD ypiovs dméboow, ATATECTW TOY YPEWO-
™y 10 Astwalipevoy.

Jrorh naparpadm He BIOJHDB TOXIECTBEHD CB BHIIe-
npuBeJeHHHMD MberoMb ykasza 1657 r., HO 3aMMCTBOBaHie M3B
Hero TBbMb He MeEbe BB BHcuielt creneEM BbposTHo. Bb Ha-

1) Y Zacharié, Collectio librorum juris graeco - romani ineditorum.
Lipsiae 1862,
2) Jleona Ilaps u Komcramtuma I'taBusmsl, 3ayaToks 11 ra. I
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qanh Heo0X0JMMOCTb HANOMWHARIA Berpbuaerca BB TOMD
1 JOpyroMb Tekcrb; yrasaHio Ha cogblicTBie CcTapocTH
H IBJIOBAJIbHNKORD COOTBBTCTBYIOTH CJIOBA , . . . OnNpo-
olay Extiunow &rrpdewe o rafovrlapiwy 3 xal Exdlxwy . . . ¢
M HakoHeN'h mocaBAHiA CTPokM 0 BHAAYD MaiMIIKa M [Jola-
BOYHOM'D> B3HCKaHIM fABJANTCA BB PYCCKOMD TeKCTB [ocjo0B-
HHMD IepeBOJIOMb Ch I'DeYecKaro.

Ecan orpmmath 3abep InpousBodbHoe BHeceHie JaHHAro
rpeyeckaro Mbcra mpu mepenuckb ykasa, To ocraercs Hemo-
HATHHMD, KAKAMB 06pa3oMDb Takas KpynHas MBpa Bb HcTOpiM
HallleI'o 3aJI0roBaro npaBa Mcuesja Oe3caBamo, KakMMD o6pa-
30Mb YIoskeHie, KOTopoe Bb CTaThAXb o mpocpoukb!) mpo-
SIBIsSeTh HecOMHBHHOe 3HAKOMCTBO COCTaBHTeJeff Cb I0JIOXKe-
nisMu JluroBckaro Craryra, Hopmupyboiimxs Distractionspfand
pamomb cb Verfallpfand 2), Tbmp He Membe yMamauBaers o
npojaxb 3a70eHHON Bel(H U MOBTOPAETH TOJbKO cTapylo d¢op-
Myay o mpio6pBreniu Beumu nocab mpocpouku? KEcam pascmo-
tpbuHOE MBcro ykasa 16567 r. comepsano HHCTHTYTD, NOJYIHB-
1Iift npaKTHYeckoe 3HaveHie B MockoBeckoMdb 'ocynapersh, To no
Hach o BceMy BBpoariio nomau 6H kakie HMOYAbL cabau cyne6-
HHXB ABJ'b, BOBHHKIIHXD 110 II0OBOAY CIOPOBB JHG0 CO CTOPOHH
JOJMHHKOBD, TPe0OBABLIMXD IPOJasM 3akjaga, JHGO CO CTo-
POHH KpeJNTOPOBDb, BUMHABIINXD JHMIHHE MCKHM IJIA IOKPHTIA
HenonMokb. Tpyano ce6b mpexgcrasute Aasa XV Bbkra Takoft
BaMtHHIt II0BODOTH BDb pa3BUTIH Hallero 3aKJaJHATO IIpaBa,
ocoGerHo ecau UMBTL BB BUILYy, UTO [0 HACTOHILArO BpEMEHH,
no kpatiaet Mbpb Ha ocHoBamin ¥YcraBa o 6ankporaxsb 1800 r., BB

1) Cm. ra. X, 196.
2) Paga. VII apr. 21 u 28.
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HameMb npapbh HBTHL eule G6e3yciaoBHO! HeEO6XOAMMOCTH Ipo-
naBaTh 3aJIOMEHHYI ABIKHUMOCTb, Korha ara distractio He Tpe-
6yercd MNOJMHMKOMD M €ClAH HUMBTb Bb BHAY, 4YTO HOpPMAJb-
HHMD MOPAAKOMD YAOBJIETBOPEHIsI [0 CHXD IIOPH CUMTaeTcA
Bb CBoab 3akoHoBL !) OKOHUATEeJbHOE OCTaBJEHie BelWH Y
KpeziuTOpa mocab npbcpom JoJra.

1) T. XVI 9. II 3akomwm o Cyaompoussoactsh I'paxaanckomn cr. 632.



INTrTaBA VI

BrnisiHie 3akoHONaTeNLCTBA Ha [aJbHEIIee
pa3BUTIe 3ajorosaro npasa BB Poceinm.

3anors 1 kynas-upogaxa Bb XVIII Bbxb. — Yka3b 1 aBrycra 1731 r.
u ero orMbrenie. — 3aHMO006€3NEYHTENbLHEI 38JI0'E BL OCYJAPCTBEHHHX'DL
KPeIUTHHXD ydpexjeHiaxb. — 3mavenie ycraBa o Gamkporaxdh 1800 r. --
3anpelyeHnie Bb POAH NOJATOBATO oGpeMeHeHid. — 3aJiorb IO JOTOBOPAMDL Cb
Ka3Hof.

XapakTepHHS 4YepTH JpeBHe-pPyCCKaro 3ajora, o KOTO-
pHXDB OHJa pbuyb BB npeanayweil raapb, mpoxoJkanwTd 00HA-
pysusatbest Bb Tevemie XVIII Bbka mno kpaitmett mbph
Bb 3aJOrOBHXDb CABIKAXD Me:RJy YACTHHMHU Juuami. Bb
yKas3axb AToro liepioga ML IOCTOSHHO BeTpbuaemea c¢b ymo-
MIH3aHIeMb O 3aKJIAJHHXD ), pAJOMD Cb KYIWIMI, Kakb 0
cabaxaxb, llepeJawIHX’b OKOHYATEJIbHOe 006JajaHie Bellbl 10
npocpoukd noara?). Bp cavoMb KoHub croabris eue 13-
JaloTed YKasH, Bb KOTOPHXDb MH HaXoJHMD IIpesrHee BHpa-
sReHie 00b oOpallleHiH 3aKJIaaHo BB Kymuyw 3). OXuUAD H3B

1) CM. mamp. ykasb 4 BOAGpa 1715 r. (2962), 4 ioaa (3607) u 19 ioaa
1720 r. (8612), 22 cemtabpa 1763 r. (11934).

2) IlpaBo pacuopsaxenia 1mo o6buMp cixbakaMD OpiI0 0JHHAKOBO Orpa-
HHYEHO YKA30MB O eJHHOHACHBAiH.

3) Cm. yka3nb 11 mOaGpa 1786 r. (16460).
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HaKa30Bb, JAaHHHXD JenyraTaMb Exrarepunmackoft Kommiucein,
H3JaraeTh MeXRAy IIPOdYHMb npocbéy' 00p M3aamiu MBpp 1714
npefoXpaHeHis INPOCPOYEHHHXD MMDBHIl OTH XHIUHMYECKATo
X03qficTBa 3aJorojep:rareell, KOTOPHe BB 0RHIAHIM BHKYIIA
cO CTOPOHH pojmnyelf 3aJjorojareilss crapaJauch BcbMuH cpex-
cTBaMH 06e3l/bHMBATL MMYILECTBO, BpeMeHHO Haxojslieecsd Bb
UXDb PYKax®b l).

Ilpeo6ranamm, no Bcemy Bbposrio, 3amtorn 6e3s nepe;xaﬁn
HEBHKUMOCTH 0 TPOCPOUKM2) M MH BHAWMDB, UTO HTO NPaBO
KpeauTopa Ha OyAyLIyl0 YCTYNKY BellLH, NpHHALTeRalIee eMy
BB cilydah HeyIIIaTH N0Jra, 0XpaHAJI0Ch ITPABOBHMD MOPAIKOMD
H J0 9TOr0 MOMEHTa, TaKb HAaIp. NpH KOH(HCKALIM HMYlecTBa
saqororarensd). Ho Berpbuanres rtakme cabam mHemocpea-
CTBEHHOHM mepeJadn HEIBHHHMMOCTH KpeAHTOPY A0 IIPOCPOUKII
moara ) u ara opMa 3aJ0roBoft CABIKYM CIYKHIA, KaKb BHIHO,
n Bp XVIII BBEb cnoco6omb nepenadun Beud TAKAMD JHIAMD,
KoTophis He uMbiir mpaBa npio6phrTaTh COGCTBEHHOCTD ).

Ecmt taxumb o6pasoMb mprcBoeHie Beupr®) co cropoHH
3ajgorojgepskaress Bb ciaydah HeyluaTH Ioara SBJASETCS OT.II-
IHTeJbHOll 4YepTofl Hamiero OGHKHOBEHHATO 3aJI0r0Baro IpaBa

1) Cu. Haxa3b Kpomckaro psopascrBa BB CGoprHukS Her. O6mecrsa T.
68 crp. 635. .

2) Cp. ao6onmiTont npuMBpby y PuauunnonBa, Bymaru KaGumera
MumncTpoBb (C6opEuk® ucr. O6mecrsa. T. 104), cTp. 239 ci.

3) Yka3b 8 maa 1754 r. (10238).

4) Cp. manp. yka3tn 25 aBrycra 1732 r. (6163).

5) Yka3bp 16 irona 1782 r. (15434).

6) Bb TeueHie roja mocab OKOHYATEILHON 3ANKCH NPABO COOCTBEHHOCTH
3aJI0ro/iep:KaTes OrpaHHINBAJIOCH BOCHpeIleHieMb IPOuKH, yCTAHOBJIEHHHNMD
Bb HHTepecaxb POJOBATO BhIKyma, cM. yk.ll masa 1744 r. (8936) u 16 rosaGpsa
1766 r. (12782) n. 16. OnEaxko Hapyluemie 3TOr0 BOCHpeLICHIA €O CTOPOHHBI
3aJI0TOfiep:KaTeNs He BJIERJIO 38 coGoft HeABACTBHTENbLEOCTH OTUYXJIEHid, CM.
YK. 16 HO26pa 1786 r. (16463).
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Jo usgamis ycraBa o Gamkporaxn 1800 r., To mykHO, pasy-
wbercsi, OroBOPHTHCS OTHOCHTEJILHO KOPOTKAro IIPOMeskyTKa
BpeMern orb 1737 r. po 1744 r., BB TeueHie KoTOparo OHJIB
YCTaHOBJEeHb, Kakb H3BBCTHO, Apyroft cnoco0b yA0BIeTBOpeHid
M0 3aJ0raMb H 3aK.J1a1aMb.

Ykasb 1 asrycra 1737 r.l) sambauas ocraBieHie BellH
3a 3aJoroJepiareneMb 06A3aTebHON Mpoaskeli: ¢b HACTYILIe-
HieMb CpoKa YIUIATH CBS3aHO IS KpeanTopa HeoGXOAHMOCTD
ABKH 3aKJaJHO! BB CyIb, HO coGI0xeHie »Tolt (POPMATLHOCTH
He JaeTh eMy IpaBa Ha o6JajaHie yJacTKOMb, OHA TOJbKO
cunraercs conditio sine qua mnon mIA mpomamm 3ajora ?),
KoTopasi J0JIskHAa OHJIa COBEPIIATHCS [0 TPABIIAMb, YCTAHO-
BJIEHHHMB J0 Toro iJs nMbHilt, npogaBaeMHxb BB KaHie-
Aspin koHpuckauiit 3). 06s13aTeILHOCTH NMPOTAKH 3aI0KEHHATO
00'beKTa, YCTAaHOBJeHHAas yKasoMb 1737 r., He TOJIbKO OTHOCH-
TeJbHO HeABI:RIIMAro, HO H JBHHMIMAr0 HMYLIIECTBA, YCTPAHAETCA
UMb BB THXD CIyyasxb, Korja HA Topraxb He OylneTh Npen-
ToskeHa cyMMa, COOTBBTCTBYOLIAS ZOJTY; KpeauTopdh TOrAa Mo-
sKeTh OCTABUTH Bellb 3a coGolf %).

Jta KpymHas pedopMa, NpeBpaTHBNIAS HAUIB 3aJ0Ib 3D
IIpaBa Ha TPHCBOEHie BB IPaBO Ha YI0BJETBOPeHie H3B CTOH-
MOCTH, BHPYTeHHO!I IpoJakel0, He MOIJa He OCTaHABJIIBATb
BHIMaHIsA Hammxb nacabioBaTerelt, kKoTopHe Bch yCMaTpHBAIOTD
3abeh TIepBYIO, XOTS H HeYAepeRaBIIyOCs BIOCaBICTBIH, HOMHTKY
YCTaHOBIIeHIS HOBaro BUAa Bel(Haro obesmedenis. Ho Bb Jam-

1) II. C. 3. 7339.

2) m. 8.

3) Cm. yupexenie Kanueaapin xonduckauiff ajad NpPonaXHK IO Ka3eH-
HHMD HeJOHMKAMT 19 Masa 1724 r. (5414) n ycranoBiemie mpH Heft ocoGoin
aykuiomnof kamepn BD IlerepGyprb yk. 17 mas 1733 r. (6356).

4) m 6.
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repatypb Thvb He Menbe BerpBbualoTeAs KpHTMRHN 10 anpecy
9TOr0 y3aKkoHeHiss, Bb KOTOpoMBb oTMbuaeTcss OTCyTCTBie JIOHKM
Il o Kpaitmett Mbpb BHyTpenneit rapmonin. I'arEToBep®l),
OCTaHABJHBAsACb HA INOCTBICTBIAXD 3aJ0r0BOfl MpoxaxmH, npen-
IIHCAHHO!l 9THMD YKa30M'b, HaXO0HTDh, 4TO, pasdh Bb HeMDb yCTa-
HABJIIBAeTCH O06A3aHHOCTh BHIAYM HSJIHIIKA 3AJ0r0JaTedo 2),
Hy#HO OHJIO, [JA IOJHAro cooTBBTCTBiA, HAJaraThb Ha 3TOrO
IOJKHHKA JHYHYID OTBBTCTBeHHOCTh BB cIydalh HeyzauHoft
npoJasku. VYkKa3b ke, Kakb usBbeTHO, pblraern, 4To ecan
IIpoAaska COCTOMTCS IIPH IIpe/I0MeHiAXb, He COOTBBTCTBYOLIMX'D
3aJI0roBOMY JOJATY M NPH He:ReJaHIH 3aJ0rofepskaTels 0CTaBHTDb
Bellb 3a co6off, HeJOHMKAa He B3HCKHBAaeTCA Cb OCTAJIbHAIO
HMylecTBa MOJkHWEA 3); Takas J06aBouHas OTBBTCTBEHHOCTDH
HacTynaers JMIOL BB cIaydah o6MaHa €O CTOPOHH 3aJI0ro-
JaTes, T. e. TOr4a, KOrjaa OCHAPY/RMBAETCS, UTO 3aJOoiKeHHAsS
Belllb JHMIIeHa 00beMa M CBOMCTBD, YIOMAHYTHX'DH NPH 3aK.II0-
yeHin 3amdoroBofi cabiakm4). Bwb raasaxs 'amToBepa mpaBy.
saJjlorojarejss Ha OCTaTOKDb HeOOXOJHMO 0JkeHDd COOTBBTCTBO-
BaTh HeorpaHMYeHHas OTBBTCTBEHHOCTH IO JTHYHOMY HCKY. Mu
BHABIH 0IHAKO, UTO BB HBKOTOPHIXD> TI'epMaHCKHXD TeppiTo-
piax® (kaxp Hamp. BB Jlanuurb) u mo Jlmrosckomy CrartyTy
aToro cooTBbreTBiA WBTH; MH BeTpbuadanch TaMb ¢b yupeskae-
HieMb NpoJaski 3ajora, cosjaollell JIeHeRHYID CYMMY, H3D
KOTOpOIt KpeIHTopd MoJdydaeTh TOIbKO CIBiyolee eMy KoJII-
YecTBO JeHel'b; HO IPH HTOMBb o0paTHoe sBIeHie, T. e. HeJ0CTa-
TOYHOCTh CYMMH, He HaApyIIaeTh KOpeHHaro B3IVISAAa Ha 3aJ01'D,

1) 3aoroeoe npaso (1890 r.) crp. 98.
2) n. 6.
3) om 7.
4)n 8
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Kak'b Ha TOJHH{I SKBHUBAJEHTDb 3a JaHATHSA [eHbIH. OTOTH
npuvbpb, KoHeuHo, He MOKeTH CIYRHTDL APryMEeHTOMB NpPOTHBD
CTPeMJIeHisl pascMaTpHBAThL Y3aKOHeHis npouLtaro croxbTis ¢b
TOYKH 3pbmig IpPUHIMIOBD, MNPH3HAHHHXD ‘KeJaTe.IbHREIMH
NIpoeKTOM'P BOTYHHHAro ycraBa 1892 r. DBoxbe
BBCKIMTD coolpaseHieMb MoOkeTh IOCIYKUTL caMoe coJep-
Jkadie yKasa H TIIaBHHMDB 00pa3oMb IlepBas wacTh ero, rib
H3JarapoTresa coobpaskeHiss, NOOYAMBINIA 3aKOHOJATeNs B3ATbCA
sa pejopMy sajgoroBaro mnpaBal); m TaMbB MemAay 1po-
YHMB NPHBOIATCA (PAKTH BB I71a3aXDb 3aKOHOJATe]s Hesea-
Te.IbHHE, Kakb Hanp. BcTpbuaomiigcd BB 3aKJIaJHHXD TOTO
BpeMeHH OrOBOPKH O TOMB, YTO 3a HOJI'b, o0e3ledyeHHHIl 3aJ0-
roMd, 0TBbYaeTp M OCTAJIbHOE HMYLIECTBO 3aJorojareis. J3a-
KOHOaTeJb Iperosaralb, UT0 9TH OrOBOPKH OHJIM BO3MOMKHH
JHIUL BCIBACTBie He3HAKOMCTBA JOJSKHHKOBD CBb IBICTBYIO-
WHMD IPaBOMD, T. €. APYIHMH CJIOBaMI, YTo 1o ABUCTBYIOLIUMD
TOrAa B3[VIAJaMb NpeIMeTD 3ajora Beerja CUHTAJCAd A0CTATOY-
HHMD SKBHBAJEHTOMb H YTO pacliipeHie oTBBTCTBEHHOCTH
ABJAI0CH HENO3BOJHTEIbHHMD 3J0YNoTpe6iieHieMb €O CTOPOHH
sanvonareself. IloHATHO, 4YTO yKa3h, HCX0JAA H3DB TaKOIl TOUKH
spbHiA, He Morn BBecTH 7106aBOYHOE B3LICKaHie N0 3aKJaXHOMH,
oco0enHo ecad HMBTH BB BHAY, UTO JaHHOe y3akoHeHie mMb.1o
nbaplo 06JerddTh MoJd0skeHie NOJRHIKOBB, KOTOPHE BB CHIY
IIPOCPOYKH JHIIAJHCHL CTOMMOCTH, GoJblueli YacTbio INpeBHIIA0-
uteft pasMbpp doara. VYkasb XoTBab yCTpPaHHTH NOJ0KeHie,

1) ,Jlomexe 0 3AKIAJNHHXD HeJBHRHMHXD HMMBHIAXD MHOTA Karo6H
POHCXOAATDH Bb TOMD, 4TO KTO 38JI0XKHTD CBOE HOIBH:KHMOe HMbBHie Apyromy,
TO 3AUMOMABEN'h, YCMOTPS He3HaHie BDL NBIaXxDb 3aKNajiMKa, B 3AKIAM-
HHS BBOAMTD TAKiS CHIbLHEHA H BAKHHA CJI0BA, 9T00> HE TOKMO 3AJI0KEHH0O
3a co60ft yepxaTh, HO YT06h H JOCTAJIbHOE ero MMBHie y HEro OTHATH....*
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cosaBaeMoe 3TOIt IPOCPOUKOll, KOTopasA (e3b BCAKATO OCHOBA-
HisA oforaimaja KpeJuTopa. 3akoHoJares]b UMBIB OCHOBaHie 1y-
MaTh, 4TO 3ajorojepsrarenaio Jerde HaMBruthb ce6b Bewp, I0-
KPHBAILY BNOJHDB ero MHTepecd, YbMb J0IKHMKY BHIBINTL
00'beKTh, CTOMMOCTH KOTOParo He NMpeBHINaJa OH 3aHATOI CYMMHL.
H ero Touxky 3pbHia pasabaserr mno EHmEb Hame abicTBYylo-
iee IpasBo.

Onmako He CMOTPS HA TO, UTO Bb AaHHOMD OTHOLIEHIH YKa3b
1 aBrycra 1737 r. yaep:ads crapyo Touky 3pbHiS Hamio-
HAJbHArO IpaBa, HOBOBBeJeHie, MMD CO3JaHHOe, He BCTPBTH.IO
COUYBCTBil BB ofuecTsd i mo kpaftreft Mbpb cpexn b,
OTJABABINIXH CBOM JEeHbIH B3afiMH NOAD 3aJOTH: YCTpaHeHie
IpaBa OCTaBIATH Belllb 3a coGofl HemocpeIcTBeHHO mHocTb mpo-
CPOYKH Ka3aJoCh HMDb ONACHHMD HOBIIECTBOMD H OHM, Kakb
BHHO, HEOXOTHO MOJBepPraJjy ce0sl HeNpiATHOCTAMD, CBA3AHHHMD
CO CJOKHHMH AYKUiOHHEHMH ¢opMaibHOCTSIMHA ). BB pesyin-
tTaTh OKasajJoch, YTO COOGCTBEHHMKH YJaCTKOBD, HysKIalolliecs
¢b KpeluTh, CTaIH HAXOAUTH AeHbI'M Cb OOJbIINMH 3aTpyAd-
Hewigvi, wbMb 10 msmamia ykasa 1 asrycra. Iloas Biis-
HieMb 06Iaro HeYJ0BOJBLCTBiS CO CTOPOHH KpPEINTOPOBD, KaKb
H JOJKHMKOBD, 3aKkoHD 11 mas 1744 r.?) orwbEuas sado-
roByl0 IpOJasky, KaKb CpeJCTBO YI0BIETBOPEHiA 3aJ10roiepra-
teas. IlocramoBieHie 5TO 3HaMeHaTeJbHO, IOTOMY YTO H3Db
CaMOro coJep:raHisi yKkasa BHTeKaeThb, 4TO JaHHAsS Mbpa BH-
3BaHa He srelaHieMb OTMBHHTL HOBHII HHCTHTYTD, a He00XO0Mi-
MOCTBI0 TIPHHATH BO BHHMaHie HampaBienie oGopora. Ha sToMb

1) Mpooaxka 3aM0:KEHHATO YCI'BIA OCYIIECTBHTLCA HA INpPAKTHRDL, CM,
y®e yka3b 11 okraépa 1737 r. (7398).
2) II. C. 3. 8936.
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npuMbpb BHIHO, UTO Y:ke .BD HpoLLIOMD cTOaBTIIN HHInliaTHBa
Bb PasBHTIH Hallero 3aJoroBaro 1paBa IpHHALJIeRAIA ToCy-
JapcTBeHHO!l BJacTil H 4TO (])am‘opu JabaoBolt skH3HI, co3Ialo-
ulie Bb cabiakaxp onpepbrenine BIJIM KpejHTa, OTHOCHJICH
Kb HOBOBBC/JCHISIMD TACCHBHO I Jaske BpawmaeGHo. Bb nporo-
KoJaXb sac’hJaHill HAILHXD HIIOTEYHHXD KoMMHceill IpHxo,HTes
TBMD He Mewbe wumrarh, uTo IviaBHoft moMbxoff Kb lpaBHib-
HOMY TI0:3eMeJIbHOMY KpeIHTy y Hacth SBIsSeTCsi OTCTAJNOCTD 3a-
JoroBaro 3akoHojgaTelhLeTBa l).  ITH cTepeoTHNNHS (pasH 3a-
HMCTBOBANH, 10 BeeMy Bbpositiio, H3DL HbBMeukofl Hnoreunoil
JHTepPATYpH cpeiunn Hammero Bbka. HuebuHift ceabcro-xo-
SsIICTBEHNKIT KPH3HCD Bb HTOMD OTHOINIeliH 1o kpafiHett Mbpb
OKa3aJI'b HAM'D YCJYIY: KTO pbIiunTed Tenepnh YTBep:RAaTh, YTo,
eC.IH BB Haule BpeMsi HMDBHiA ocTaoTes 3a seMeJbHHMH Oan-
KaMH H.TH CHHMATCA ¢b TOPIOBD (e 110JHaro mnoralienis Hepo-
HMKH, TO BHHA STOMY JIEKHTT lia HallleMb 3aJ0roBoMb npapb ?

Ykasp 11 masn 1744 r. posppawajics kb cucremb Y .To-
senis 2) 1 JaBaIb 3aM0I0/lep:RATe0 TIPaBo Ha NpICBoelie Bel
10 1Ipocpoukd; Ho oHDb He lpeIpBuaasn Borpoca 00b YHacTil
HEeJBHIKHMOCTH 110 STOI'0 MOMeHTa, Beabiacrie yero HbTH ocHoO-
BaHisl lyMaTh, UTO yHiryToxeHie ykasa 1737 r. Guilo paBHOCHILHO
npemicaniio liepeJaBaTh 3aJ0I'01epKaTe]IAMD 3aKJIaIHBaeMHl
YUACTOKD BB MOMEHTDH 3akawueHis cabakum. Takott BHBOID 3)

1) Cp. ranrp. T'anToBeps 1. ¢ crp. 8 ci.; paEbule BB TOMD XKe
cMpich MapkoB1 BB JKypmanb rpamna. nmpaBa 1872 1 m II. Tpessmis
Bo3paxkenia y [flectpxkenkaro Bp Kypa. rp. mpasa 1872 r. IV crp. 693.

2) n. 2 yka3a 11 mMas 1744 r.: ,0 3aKIa]BHIXD HEJIBHRHMHXD HMBHI-
AX'D NOCTYNATh MO yJioxeRilo xe X ra. 196 myHEKTa ¢b TAKHMDL H3BACHEHIEMD :
3aHMOJABIY II0 DPOUIECTBiH HAMHCAHHATO BDL 3AKIAJAHON CpPOKA NAHHOR eMy
3aKJIaID 38 COGOA 3anHCaBb 0TKA3aTh M BO BiajbHie OHArO BCTYNHTL BOJILHO,*

8) Omp, KaKD GyATO, BHTEKaeTh H3DL UaNoxenia [To6banorocuena,
Kypen rpaxa. npasa I (1892 r.) crp. 686. °

21
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c1rba0Bas0 OH CIUTATD JHUIIEHHHMD J0CTaTOYHAI'0 OCHOBAHIA yike
TIOTOMY, 4TO0 3aKOHB 1737 I'. HOpMHPOBAI'D TOJHKO YYACTh Bel[H
nocab npocpoykH, He 3alpelias IPH STOMDB OTAABATH IYTeMD
YACTHAO COIvIalleHid I10.1b30BJa bHIe KpeaHTOpY 10 HACTYILIe-
HiS TOrO CPOK3a, Cb KOTOPHMB GHJIA CBA3aHA HEOGXOJUMOCTD
IIPOJAKH.

Ecau taknvp o6pasoMb Hallle 3aJ0r0BOe IPABO, 3 HCKIO-
YeHieMDb TIpoMe:kyTka BpeMenn orb 1737 no 1744 r., ouyru-
Joch Bb TOMD JKe II0JIOKEHIHM, Bb Kakoe OHO OHJIO /J0BeJleHO
NpeAlIeCTBYOIIMMD Iepio oMb, TO Cb JApYroft CTOPOHH OGHLIO
OH OomMGOYHO JYyMaTh, 4To0 Mo YcraBa o Gamkporaxb 1800 r.
Bb 9Toff 006.JaCTH Hallero IpaBa HACTYNHJO TNOJHOE 3aTHIIbE.
Tamb, rab rocynapcrso BHCTyHmaJao BB kadecTBB 3aJorojep-
JKaTeld, TaM’b HEMHCIMMH OHWJIH TB COmpoTHBIeHid, KOTOPHSA
npuBes kb orMbHB ykasza 1737 r. Mu Tenepp mpocabauMb
HOPMHPOBKY 3TOr0 Ka3eHHAar o 3aJoroparo IpaBa Bb TeueHie
XVII pbka ® yBUANMB, YTO OHA IOATOTOBJAJA PACIpPO-
CTpaHeHie HOBHX'h HAayaJb Ha 3aJ0roBoe IPaBO MeAYy YacT-
HHIMH JIMIAMH.

Bp nepsott momopnad X VIII 8bka — 1o yrasa 1737 r.— Mu
y#te BcTpbuaeMcsi ¢b HODMIPpPOBKOIl 3akjJaja IBHKUMOCTH, KO-
TOpasd 3HAUMTEJbHO OTINYAeTCA OTH CylllecTBYlolleit Toria 3a-
JIOTOBOI IIDOCPOYKHM : MOHeTHAasI KOHTOpPAa OTKPHBaJa KpeIHTDH
YAaCTHHMD JHIAMD T04Db ofe3ledeHie AparolbHHHXD MeTaJJId-
9eCKHX'b NIpeIMeTOBb, NpPH YeMb Bh cIydad HeymiraTh mocabna-
Hie OTAABAJMCL BB CIVIABKY, 4 H3IMIIeKDB, Bb BUAB JeHerb,
BosBpamaics 3akjaguukyl). Ilpogakn He G6HJI0, HO IIPOH3BO-
IMMasi 3TUMD NYTeMDb OUbBHKA ITaHHHXDL 00HEKTOBb ee BIOJHD

1) Yraap 8 amsapa 1733 r. (6300).
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sambusana. HurepecHo oTMBTHTH, 4TO YKash He NpeIBUIHTH
06paTHAro cIyvas, T. e. IpeBHIIeHid J0JI0Boll cyMMHL yike TI0TOMY,
YTO BHJIa4a CCYyIH IPOH3BOIHIACH HA OCHOBAHIIL MHHHMA.IbHOM
OIlBHKH 3aKJaJINBaeMLXDb O00bEKTOBD.

Bb meropiu oprammsauid Hauero 3eMelpmaro kpeantal)
nepBoe MBCTO BB XPOHOJOIMUECKOMD 1OPAAKD 3aHNMaeTb, Karkb
uspberno, [ocynaperBenHnfl <3aemunft Dankb, yupeskaenHmll
npn Exuzaserd llerpoBud Bp 1764 r.2). Ero ruasmoft ore-
pauieft ABJIsLIach BH/aya cCy1b 0B olesledeHie JBHAKIIMATO
H HeJBHMHMAro 1MylinecTBa. MH BHAMMD, 4TO BB 0JJHOMB H ApY-
roMb caydab ycraBoMb npeamichBaeTcd o6A3aTelbHasd TPo-
dasa obesneynTeqbHAr0 TIpeaMeTa 1Js y/NoBiIeTBopenis Banka
n BHaauu hyperocha samoromaremo3). Toabko OTHOCHTEIBHO
HeJIBH/KHMOCTH TIOCTaHOBJEHO, dYTO BB ciayuab Heyzaunoit
npojaskn oTBBuaeTh M OCTAJbHOE MMYIIECTBO IOJMKHUKA %).
JT0 SIBHOE OTCTyIlJIeHie OTH KOpeHHAro Bo33pbHid Halmero
npaBa o0bSCHAETCS, OYEBHAHO, pelelielt poMaHHCTHUeCKOll
KOHCTpykuin 3adora. Ho Ha camoMb abab BB kusHH
ATO mpexanucanie He HMDBI0 NpakTHYecKHXD MmocabacTBill :
Korjia Buocabictin DBanky yrposkasa HeymiaTa co CTOPOHH
3aJ0ro,1aTesIel ®), MHCIb 0 HalpaBleHIH IHCKA IPOTUBD OCTAJIb-
HAro Mxb HUMyliecrBa Onia orBepruyTa®). Cwmbmeriemb amy-

1) Cp. losoMapeBs, Hcropis npaBHTedbCTBeHHBIXDB Mbpompiarift
X' PasBHTil0 celbckaro xoasficrsa BB Poccin (1888 r.), ra. XVIIL

2) 06p ydupexpenin 'ocynapcrBennaro 3aemnaro Bamka 13 Mas 1754 .
(10235).

8) n. 1 um 2. Cp. takxe Bmocabgersix yk. 26 iloaa 1754 r. (10265).
3an0KeHEbsT HEABHAKHMOCTH BCerja OCTABAJIHCH Bh PYKax’h 3aJ0Tojares.

4) o 2.

5) 06 orcpoukax’d Nno IulaTexkaMb Bamky cM. ykasw 1757 r. (10784)
u 1761 r. (11269).

6) Yrasp 29 mapra 1772 r. (18778).

21%
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Haro M peajbHAro KpeauTa MoOxHO OGhUIO OH Taks:ke Ha3BaTh IO-
Jo:xeHie ycraBa DaHnka, TpeOyolee TnpeacraBsileHiss IopydH-
TeJef! 1pH BHAaub CCYAH 1); HO BB CYI[HOCTH HTO yuacTie 1o-
6aBOYHHX'D CYObEKTOBDb (hlI0 BH3BAHO INATKOCTLIO OQuuiaib-
HLXD cBBDBHIlt 0 HEBIKIMOCTSAXD ¢ TPETbH JHIEA PYUATHCD 32
TO, 4TO JlaHHoe uMbHie, mpejgcraBleHHoe Kb saKkiIany, Abicrsu-
TeJIbHO IIPHHA/IVIeAR A0 JHILY, X0AaTallcTRY 0IeMY 0 BHayh ccyanl.
AJT0 BHACHHIOCH 2) B'b 10CHBAYOUHXD YKA32X'D, H3AAHHBXD 110 110-
BoAy omepauifi banka, u uban nopyuureinbcTBa Bb TakoMb BHID
0HJa TPSIMO OroBopeHa Bb HOBOMD 1poekth 3) KpequTHAro
yupeskaeHis, npisanHaro saMmbuuth Banks 1754 r. Odospbhie
coorBBreTByOUMXD YKasoBb BB [lonwoms Colpanin 3akoHOBD
oCTaBJsieTd BneyaTJbHie, 4To 1pojaska 3aJ0roBb, TIpe/IH-
calHasT ycTaBoMb J3aeMHaro Dbamka, Onhua HaltZeHa BIo-
crbacrBin HeskenareJnHot 4) M 3THMB OGDBACHAWTCS I0CTAHO-
BJIEHiA 3aKOHONATEJA O HAJOMKeHIM ollekH Ha uMbuis Hemc-
NpPaBHHXD 3aJj0ro;laTelell jJs IOramieHiss 10Jra H3b J0X0I0BD
BMBCTO yI0BJeTBOpeHisi ®) M3h BHpYUYeHHON Ha ayKUIOHDB CYMMH ;
H ecau ycrapb HoBaro®) 3aemmaro bBamnka 1786 1.7 ycrpa-
HUID [POJARY 3aJ0KEeHHOfl Bel, TO HTO He IOTOMY, 4TO OHD

1) Ykaap 18 Mas 1764 r. (10235) n. 2.

2) Cm. yxa3b 25 okta6ps 1761 r. (11344).

3) O nyGaukoBaHiH NPOEKTA 0 HOBOMD 110 NBOPARCKHMD GARKAMD yUpex-
nemin 8 asrycra 1766 r. (12719) § 17. ,

4) Bekopb mocab otkpmris qbfictBia Banka yenmbiH, yXKe HaKOMHTHCA
3HAYHTENbHNA HONOWMKH. Cp. Bamp. yka3b u6 ioma 1762 r. (115681).

8) Yra3b 250 okraGps 1761 r. (11844).

6) Ciisimie craparo Banka ¢’b HOBHMD GBUIO TPeJMIHCAHO YKa30ME 28 ioRa
17€6 r. (16408); MockoBckass KOBTOpPA 3aKphiTa 5 HoAGps 1800 r. (19632).

7) MaBudectp o6b yupexnaenin 3aemuaro Banka 28 ions 1786 r. (16407).
HeaBuKHMOCTH ocTaeTcsi A0 NPOCPOYKH Bceraa B'b pykaxdb Biaibabma, § 8;
BHIAGHHAA CCyA8 HMaMTpseTcs TONbKO OMHOM cTOMMOCThIO HMBHiIA Ge3n npH-
M'BCH MOMEHTa JIHYHATO KpexuTa, § 4.
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BepHyJcs Kb cHcereMb ocTaBiaeHis Bewd 3a  3aJorojepscare-
JeMb, a 10TOMY, YTO Bh ero IJa3axhb JY4lIMMDB CpeICTBOMD
A7 0JHOBPeMEHHAro oGeslevenisi MHTePecoBDb BK/IAIIHKOBD H
3aeMLHKOBD SABJIAETCS B3fAtie HMBHiA Bb IIPUCMOTPD, Cb BO3-
BpallleHieMb ero 3aJ0roJaTelv 10 IIOTAIUeHI HeJOMMKH 1).

Ha Takyw e Touky spbuif craHoBHTCS He J0JT0 Ipocylie-
crBoBaBitl BemoMorarebbuuit Banks 114 ABopsan® 2); mocab it
SIBIsIETCH BB CYLIHOCTH 6oJblle, YbMDb BeloMoraresabHoe ydpes-
JleHie, Takb Kakb OHDb He TOJIbKO OTKPHBAJID KpeJuTdh IoMb-
IIHKaMb, o0pallaBIINMCS Kb HeMy, HO KpoMb Toro eime Ha-
BA3HBAJID CBOM YCJIYI'd COGCTBEHHHKaMDb THBXD Yy4acCTKOBD, KO-
TOpHe BC.IbIcTBie IPOCPOYKI J0TKHH OHJM OHTL CIPaBJIEHH
32 YACTHHMH KpeIHTOpaMH 3).

Hys#no savbruTh, uTo HasHAuYeHie aJMHHHCTPalill Bb C.Iy-
yab HeymiaaTH Joara HoBoMy JSaeMHoMy DaHKy orHocHTCA
TOJIBKO Kb 38K.JaJHBAEMEMb BOTYIIHAMD. /{7151 TOpOJCKUXD cTpoe-
Hill, Tak:ke IPHHIMAEMHXDb Kb 3aJOTy Bb STOMD KpeJIUTHOMD
Vupesk,IeHid, OnIa ycTaHOBIeHa 0053aTeJbHOCTD IIPOJasKi, KaKb
BDb ycrabh 17564 r.%4). OcoGeHHOCTh BaKIOYaJach JHIIb BD
TOMD, 4TO ITH CTpOeHiss JOMRHH OHJI OHTH llepeidb THMB 3a-
CTPaxoBaHH BB CTPAXOBOH BKCNe MU %), HaxoauBuIeiics mpu

1) Maungecrn §§ 16 u 17.

2) Cm. § 30 Manugecra 18 nexaépa 1797 r. (18274) 06s yupesaenin Focy-
aapcrBernaro Benomorareasnaro Barka uaa IBopamcrsa. Bankb Geab 3a-
KpHTDH 7 Mas 1799 r. (18959) ; cM. Takike ykadDp 10 mMad Toro xe roga (18961).

3) Cm. § 38 Marndecra 1797 r. n kpomh Toro yxassn 11 Mas 1798 r. (18520).

4) Mamnbectr 0o6b yupemjienin npun locynapcTBeEHOMD 3aeMHOMB
Bankt crpaxosoft skcmeauuin 23 pexaGps 1786 r. (16478) § 9; cM. Takke
Yka31L 20 anpbas 1814 r. (25573).

5) 9ta axcmexnuuis He ompaBjaJAa BOpoueMDb THXD HAAEKLDB, KOTOPHIA
BO3JATAJHChL HA Hee, KAKDL HA LEHTPaJbHO® CTPAXOBOE YupekeHie IJd BCero
rocynapcrBa. Cp. Apxusp rocynapcrsesnaro cosbra. T. IV. Kypaanu no
AbraMb jJenapraMenta akomoMin. 4. I, crp. 320 (ioab 1822 r.).
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DankBb. Bb cayyab nosmapa BHIaHHAs ccyja I[OKPHBAJIach
npesje Bcero CTpaxoBoil cyMMoll, a BB cayyab HelocTaTou-
HOCTH .TIocaBaHell HeJl0MMKa B3HCKHUBAJACh Cb YJYaCTKa, KOTO-
pHit 1pojaBajcs Ha o0lleMb OCHOBAaHIM; YCTaBb He YIOMH-
HaeTh 00b OTBBTCTBEHHOCTH OCTAJILHHMD HMYLIECTBOMD ).

Bp naBaimaTHxX® rojaxb, Koraa OHIB mepepaGoTaHb
yeraBb 3aemnaro Bamka 1786 r., npoxaska 3aJjora, Kakb He-
o6xonuMast MBpa yIOBJETBOpeHis, OHJa pacHmpocTpaHeHa M Ha
BOTUHHH %), KOTOpHSI oOcCTaBaJuCh 3a bBankoMb BB KauecTBh
apeHAHHXD HMBHIll JmIb BB cayuyab HeyaauHo!l meperopski 3).
Kpowd npuBejennuxs Tpexs DaHKoBD ApYyrisf Ka3eHHHS yUpesk-
JleHiAd Takke OHJIM YIPABOMOUCHH OTAABATh B3alMH eHBI'M
YaCTHHMD JHIAMDb IOAD 3aKIAJH H 3aJO0TH; COJIa J0JMHKHH
OHTDL OTHECeHH IIPHKa3H O00leCTBeHHAro NpH3pbHiA, Co3TaHHHE
YupeskneHieMb o TIyOepHiAixb?) M IpoH3BOIUBIIE CHAYAIA
CCYIAHHS oOIlepallii Ha OCHOBaHiM IPaBHIDb, BHCTaBJIEHHHXD
yeraBoMb Damka 1786 r.5). PsamoMp ¢b HHMH BB HCTOpIH
peaJbHaro KpeaHTa BHAHYI poJb HIpajH, HAXOAUBILsCA Bb
BBABHIM ONEKYHCKHXD COBBTOBD, CCYAHHSA H COXPAaHHHSA KasHH
npu BocnurareapbHEXDb [loMax®; TaMb HeyIIara J0Jra BieKJa
3a co6otf mpoxaxy saJjora’) uim sakmtana7), npudeMp 3aJ0r0-

1) Mamrudecrs 28 nexabpa 1786 r.§ 9 n. 3. 3axors He 3aCTPAXOBAHHATO
z0yra 6Hh BO3MOKEHD TOABKO Ch HOPyYHTeNsMH. CM. yka3s 6 nexaGps 1802 r.
(20544) o pasmavh nemers n3b Kiesckaro Ilpukasa obmieccreennaro npuapbaia.

2) CMm. y3aKoHeHis, NIpHBeJeHHKA HoADb CT. 388 ca. YcraBa rocya. kpe-
JUTHHX'D ycTaHOBIeHIR Bb CBogb 3akoHOoBD 1832 r.

3) Cr. 26 yxa3sa 11 smBapa 1828 r. (1710).

4) I. C. 3. 14392, cr. 882.

5) Yxasn 22 ijpoma 1795 r. (17316).

6) Cm. yupexnenie 20 moabps 1772 r. (13909) m. 4 ; noaxe ykasa®p d iwux
1824 r. (29937) § 9.

7) llnans ccynHoft kas3HH 20 HoabGpa 1772 r. (18909) m. 5. Cp. eme
yxasn 21 pexaGps 1796 r. (17668) u 22 nexaGpa 1798 r. (18789).
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Jdarenpb HMBab mpaBo Ha hyperocha, koropas BipoueMb Moria
IZITH U Ha YJOBJETBOpeHie JHYHHXD KPeANTOPOBD, €CIH GHUIM
npeabsBIeHH TPOTHBD Hero Apyris Tpelosawmisil). IIpomama
3aJ0ra, BAKHAS I CAMOT0 J0./KHUKA, KAKh U JJIS TPEThHXD
JHI'B, BBOJHJIACH TAKUMB 00pPas3oM’b II0CTeleHHO HAUIMMB 3a-
KOHO/IaTeJbCTBOMB BB TBXB cfepaxb, rab Heapss OO oma-
CaThesl COLPOTHBJIEHIS CO CTOPOHH KpeJHTOpa; STHMD IyTeMb
TOJI'OTOBJISIACH 3aJ0I0Bast pedopMa, KOTopasd Bb STOTH pa3b
yAepsraIach.

OGHKHOBEHHO IIPHHATO CUHTATh 3aJ0I'0BHS HOBOBBeJeHis,
BHCTAaBJIEHHHA Bb ¥ CTaBb 0 GAHKPOTaXD %), BosBpalleHieMb Kb
cucremb 1737 r. Takoe mnoaoxenie cooTBBTCTBYeTh HCTHHD
Bb ToMD cMuceab, uro sakondh 1800 r. osmauaers H AJas 3a-
KJaHHXD Ha HeABMKIMOCTb Mesk1y UaCTHHMH JIIaMH pbun-
TeJIbHOE OTCTYIUIEHie 3) 0T NPHHINIIA HelocpeJCTBEHHAro Ipii-
CBOeHis 3aJora, BOCTOPKECTBOBABILAro Bb 1744 r.

Oamako MesTy HOPMHPOBKoll 1737 r. 1 MOpPAIKOMDB, BHCTA-
BiaeHHHMB BB 1800 r., cyuectByerb HecoMHbBHIIas pasHHua,
KOTOpasl IpHIaeTh YcTaBy o GaHKPOTaxX'h XapakTeph MeHbe
pbsraro moBopora, bMb 3akond XVIII Bbra. Ilocabamiit He
OTBOJWTD KpPeIHTOPY HelocpelcTBeHHAro Bos1bHcTBisS Ha 3amo-
JReHHHI] YYacTOK'B NocaIb INpoCpouKH H JaBaldb €My TOJbKO
npaBo Ha BHpPYUEHHYW H3D Npojawki cymMy. HaoGopors, mo
GankporckoMy ycrasy %), kaxb M JIoHHHD ®), mpocpoura naers
KpeJuTopy TpaBo Ha liecTiiMbesunee o6l1aJanie i moab3oBaHie

1) Cp. yka3s 2 ¢eBpaua 1801 r. (19761).

2) YcraBb 19 mexaGpa 1800 r. (19692),

8) 4. II cr. 43 ca.

4) 4. 1I cr. 39.

5) CM. CBoap 3axomoBh T. XVI 4. 2. cr. 616 3akomOB® 0 cCyno-
NPOH3BOACTEDS I'paiJaHCKOMD.
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YYaCTKOMb. JTO NpaBOMOYie OCTAJI0Ch KaK® nocrbamitt cabib
MPE/RHATO OKOHYATEeTbHATO IIPIICBOEHis : cofHpaHie II10J0BD b
3aJI0%KeHHOI HeIBHKHUMOCTH NPH3BaHO 3aMBHUTHL 114 KpeJuTopa
npaBo co6CTBEHHOCTH, Npio6pbraeMoe HMD 10 CTAPOMY TNOPAAKY
H BHTBCHeHHOe Teneph HeO0(XO0IMOCTbI0 IMyGTITYHON TIPOJAKH
10 HMCTEeYeHiH HAa3BaHHAI'0 CPOKA.

PagoM® ¢b 5THMB c.TBI0MD IpeskHel! 3a7I0r0BOI IIPOCPOYKH
HYsKHO YKa3aTb ellle Ha JPYToit OCTATOKD MNPERHAr0 BO33phHis :
no ykasy 1737 r., Bp cayuad HeZocTaTOYHAro IpeiToskeHis
Ha TOpPraxb, 3aJOrofepskaTej]b MOT'B OCTABISITH HEIBHIKH-
MOCTh 3a coGoff I cyMMa, 0603HAeHHAsI Bb 3aKIaaHolt, SBJS-
Jach TOKYNMHOfi 1BHON; MO GAaHKPOTCKOMY :Ke YCTaBy TaKoe
TnpeBpallleHie 3a.10roBaro mpaBa BB COOCTBEHHOCTH HACTYNAETH
60 1pSO, €CJH MpelJOKeHHAs Ha TOprax’h IbHA Hike T0/Ta;
impetratio dominii, Takb ckasarth, o6s3aTeabHa !). ITHMD BIpo-
yeMb HCYEPITHBAETCS IPaBO 3JIOr0NATENIsI; H3B GAHKPOTCKAro
ycraBa ?) ICHO BHTEKaeTh, UTO B3aKOHO1aTeIb COXPAHILTD TIpesk-
HOI0 TOYKY 3pBHIS Ha OrpaHMYEHHYI0 OTBBTCTBEHHOCTH 34J10I0-
matend %) m oHa BrocabACcTBIN GHiIa elle pasb MOITBEp:kIEHA
HAIIMMD OGBEKTUBHHIMD ITIPABOMD 4).

Haxonens BB ydeHiM o 3ajorb HeIBH:KIMOCTH 110 yCTaBy
1800 r. moxkHO oTMBTHTBH ellle MOCABIHIID CBS3bH Cb MPABOMD
TNpeIecTBYOLaro Tnepiola, a MMEHHO 1IpaBO BHKYNA po.iyefi,

1) 4. II cr. 46.

2) 4. Il cr. 46, 70; teneppr Bb CBoab 3akomosn T. XVI 4. 2. 3akonw
0 CYXR. rpa¥i. cT. 626,

8) Cp. ykasn 80 mas 1816 r. (26292) mo moBOxy 3aJI0XEHHATO JOMA, Cro-
pbBmaro Bo BpeMsa noxapa MockBm BB 1812 r.

4) Cu. cr. 293 3axoma 19 ilong 1849 r. (28405), Teneps BB CBoab 3ako-
H0BB T. XVI 9. 2. Tlomoxenis o B3WCKARIAXD IPAKISHCKHXD CT. 315,
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KOTOpOe TIPH3BAHO OCYIIECTBJIATLCS He TOJIbKO I0Cah IpocpoukH,
Ho # mocab nyGamunoft npogaskir l). IloHsaTHo, 4To NpH npeskHelt
ciereMb He OLIO OCHOBaHIA H30aBHTH 3a.10r0Jepikare.Is OTh
pHCKa OHITh THIDEHHHMD Belll B3aMBHDB YILIaTH J0J10BOI
cymmMu. Ho 1o BBezeHin o0ssareabiolt npojaskH Beh MbBpH
3aKOHOJATEJIbCTBA NOJMHH OHIH O CTpeMHThCA Kb IIpHB.Ieye-
Hilo KakD MOKHO GOJIbIIATO 4YHCJIA IOKynareteli; IpaBo e
BHKYIIa, JolyckaeMoe OaHKPOTCKIMB YCTaBoMb H mocab
ayKlioHa, MOIVIO TO.JIbKO 3aCTABHTbL MHOIHXD BO31ePiKATHCS OTh
npeJoxenia pa topraxb. IlpaBo BHEyma 1MbHis, mpoiannaro
¢b Ny6IHYHHX'D TOProBb, GHIO YHHUTOMKEHO JNIb BB 1815 r. 2).

Ecmit MH Temeph o0paTHMCSI Kb 3aKJaly ABHMKIMOCTH, TO
MH YBHIHMB, YTO BB 5Tolt o61acTH HoBIuecTBa ycraBa 1800 r.
ente Menbe sHauHTeAbHH. +31Bch HOpMAJbLHOLI opMoll y10BIeT-
BOpeHid BB c.Iydah npocpoukH ABJAsieTCs ocTaBJeHie BelH Yy 3a-
kaagosepskarexasi3).  Toabko BB cayuab, ecar sakiazojarenb
notpefyeTd TpoAaRH BellH, HACTylaeTh A1 KpeauTopa o6s-
3aHHOCTDb TIOI'ACHTH Tpe(OBaHie U3h BHPYJYEHHOIt CYMMH ; H U3T
ATOr0 BHTEKAWTD ABa NocabacTBisg, BHOMHD cooTBBTCTBYLOLLIA
POMAHHCTHYECKOMY YUEHIl0: eCJH MOoJydyaercs HaJIHUIeKD, TO OHB
3a1behb, Kakb H INIPH 3aJ0ToBoft npojaskd HEIBUAHNMOCTH, BH-
JaeTcst IOKHHKY %), HO 3a To mocabiHift 10jBep#eHD PHCKY
J100aBOYHOIT OTBBTCTBEHHOCTH, €CIH NpOJaKa OKAsReTCs! Hey10-
BIeTBopHTeIbHOII 8). HHTepecHo, BIpoueMb, 0CTAHOBHTLCSI Ha CO-
00paskeHifAX'b, KOTOPHMH pykoBoJcTByercsa 31beb yeraps 1800 r.:

1) 4. 1 cr. 49.
2) Yka3n 9 pexa6pa 1815 r. (26017).
8) 4. II cr. 53.
4) 4. II cr. 54.
6) 4. II cr. 55.



BB I1a3aXb €ro COCTaBUTeJel HeorpaHHIeHHasA OTBBTCTBEHHOCTh
He BHTeKaeTb, KaK'b MOMKHO OHJIO IyMaTb, H3b COCYIECTBOBaHIs
BELIHAr0 MMpaBa M JHYHAr0 HCKA, & Pa3CMaTpHBaeTcA Kakb Kapa,
HajlaraeMas Ha NORHMK2 3a TO, YTO OHD He. JONYCTHID Kpe-
IOuTOpa Kbh HOpMaJbHOH (opMDB yIoBIeTBopeHis, T. e. Kb IpH-
CBOEHil0 Belll, ¥ HaBA3aJ1b eMy BCb XIONOTH, CBSI3aHHHE Cb
npoxaseti. HckmounrenbHo sToH Toukoil 3pbBHIS MoMeTDH OHTDH
00'bSICHEeHO TIOCTaHOBJIEHie ycTaBa, HaJaraiouiee Takyl Heorpa-
HAYeHHYI0 OTBBTCTBEHHOCTH HA JHYHATO KpeJuTopa, norpe6o-
BaBIIAro IPoJaskH 3aKJIaNa . JOJroBaro OTHOUIEHIS Me:Ry STHMb
JMYHHMD KDeJUTOPOMD M 3aJOr0OJep:KaTe]eMb BO BCSAKOMD
caydabd HBTE.

IloraTHO, YTO 1474 3aJoromare]s, HIH A ero Kpe-
IUTOPOBD, HHOIZA BB BHCUIEH CTeleHH BasKHO CIACTH OTH
npaBa IIPHCBOEHIA 3aJOrojepsraTels Bellb, CTOMMOCTb KO-
TOpPOM 3HAYMTEJbHO IIPEBHINAETH o6esnmevyeHHyl cymmy. Cb
arott whablo ycrapb 1800 r. naeTd KOHKYPCHOMY YTIpaBJeHilo
II[paBO BHOCHTH BDh aKTHB'B 3aKIa]H, o0e3NeduBaBllie Tpe(OBaHIA
IPOTHBD NOJUKHAKA, ¢b THMB, YTOGH 3aKI3H0JepHaTeTh TOIy-
quab O6H cnodHa cabayeMmyno eMmy cymmy ).  OTa  omepauis,
HA3HBaeMas BHKYTIOMB, Bb ycTaBh IOCTABIEHA Bb 3aBHCHMOCTD
OTh JHKBHJALIH AKTHBA, H J0 TO'0 MOMEHTA %) 3aKiaajojepoka-

1) Y. I c1. 106: Exemn GaBKpoTH [aldb KOMY 38KJAaQh, HJIH 9TO H3b
UMBHIA OPABHIBHO 38JI0KUAD, TO €CTh, Ipexae yeMoTpbAiA cBOEro HecocTosARIA
H [0 BCTYIJeHiA Ha Hero Ko B3HICKAaHi0 TPe60BAHIR, & TOTH 38KIAND CTOHUTD
60JIbIII® TOR CYMMBEI, Bb KOTOPOX 38JI0KeHD ; TO 3aILIaTH JeHbIH, OHBLIA 3aKIaRD
B34Th Bb KOHKYpPCH, H Cb OPOYHMH GAHKDOTOBHIMH HMBHiAMH BB cBOe BpeMs:
IPOJaTh ; & TOMY, ¥ KOro GHLI'b 388KIAND, 3AIMATHTH CYMMY CI O JH 8.

2) 310 6LUIO MPSAMO OTOBOPeHO B'D HPOeKTS KOEKYypcHAro ycrasa 1768 r.
(y ToasMcTena, Herop. 04epkh KOHKYypcHAro mponecca ctp. 168): ,nenbru
0TJaBaTh IO mpoaaxb, a He HamepenD.“
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Teab MMBeTh NPOTHBD KOHKYPCHOH MaccH TpeGoBaHie, KOTOpoe
BIPOYEMD OTIHYAETCA OTH JPYTHXD NPHTA3aHilt TBMB, 4TO
0OHO, Bb KadecTBB saMBHH 3akjaaja, yJA0BJIETBOPAETCS CIIOJHA.
Hvenno »ToTh ciayuyait u HMbBiaca BB BHAYy BlocabIcTBin ycra-
BOMDB 0 TOproBolt HecoctosiTeabHocTH 20 iloHa 1832 r. BB CT.
76, 76 u 771), KacaoHXCA H HeJIBUKNMAro HMYIIEeCTBa.
[lpu TakoMb OGBACHEHIH HCUe3aeTb MHHMOe NpOTHBOpbuie
Meskay cr. 782) sroro mocabaHATO ycTaBa, KOTOpas IOBOPUTD
00b oTABJABHOMT YIOBJETBOpeHIM 3ajoroxepsarenas, u cr. 101
1. 33) Toro ke 3aKOHA, KOTOPAS YIOMHHAETH O 3AJOTOJEPIHA-
tTerb, KaKb 0 KOHKYpCHOMB KpeauTopb. Ocraercs ToJbKO pe-
JaKlioHHas omMOKa, TakKb Kakb BB IocabaHelt crarbh mnpn-
BOJSITCSI KPeJUTOPH, XOTS M TNPHBHIEIHpOBaHHHE, HO IOJABep-
skeHHHe ThMBb He MeHbe copasmbBproft ckuiakb, econr Bch oHH
BMBCTD B3siTHE HCYEPIHBANTD HAJIMYHHIT aKTHBH?), TOraa Kakb
TpeGoBaHie 3ajdorojep:kareds Bb claydal BHKyma co CTOPOHH
KOHKYPCHAI'0 YIIPABJIeHisA HOJKHO GHTH YyIOBIETBOPEHO CIIOJIHA B),
He B3Mpas Ha CcTedYeHie KaKHXb Ju60 APYTHXB NpHTA3aHIN 6).

1) II. C. 3. 6463 cr. 76: Kb cocTaBy HMMYIIECTB: HECOCTOATENLHATO
OpHHEALIEKATh TAKKe IOCPEJCTBOMD BHKYNa BCH HMylecTB&, HECOCTOATEJNb-
HEMD 38J0XKEeHHHS, €CJIH OHH elle He nponamn. (Hweb BB Yer. cya. topro-
Baro cr. 572). Cr. 76: KomkypcHoe ympaBieHie MMBeTh Ha 38JI0XKEHHHSA
HUNYlleCTBa NIpPaBO0 BHIKYNa HE TOJbKO BDL CPOKD IIareia, HO H IO CPOKa,
X0TA GH MMYILECTBO OHIJIO 38JI0KEHO M Bb Ka3eHHWX'h KPeJHTHHXB YCTAHO-
BIeHiAXD . . . (Huws er. 673). Cr. 77: BHKYOD'b IDPOH3BOAHTCA ILUIATCKOMTD
3aHMOJABIY HOJHOR cyMMu goira. (Hueb cr. 574).

2) Hurbs cr. 575 YcraBa cyRompoH3BOJACTBA TOProBaro.

3) ,Kb pmoaram®m nmepBaro paspajs IPUIHCAAIOTCH . . . 8) JOArH Ha 3a-
JOr8Xh U 3aKJIajaXx’h yTBepAKNeHEHC. OHM YNOBJIETBOPAKTCA CI OJH & Hpo-
Nlake H BHIKYNOMD 3aJ0KeHHATO HMymectBa, Gyjne NOAJIEXHTH OHOE BHI-
kyny. (Hues o 3. cr. 599 YcraBa cyfonmpoAsBOACTBA TOPTOBAro).

4) Cp. cr. 102 u 100 ycraBa 1832 r. (cT. 600 1 598 Ycr. cya. Toproparo).

5) Cp. pbmeaie kaccanionnaro [lemapramenta 1895 r. Ne 97.

6) lilepmeneBu YD Temeph (cM. KomkypcHOe nmpapo [1898 r.] crp. 387)
ycyarpusaers 3abeb NpoTHBopByie 3akoHa ; pamblie (Y4eHie 0 BecocToATelb-
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Bankporckit ycraBb HCX0OMTH H3B TOYKH 3pbHis, YTo
BaKJANHHA CABJIKM MeRIy JaCTHHMH JHUAMH MMBIOTDH 1Biabi
Bb TpPOMAagHOMD GOJBUIMHCTBD cIydaeBdh 06e3NeYHTh 3aeM-
Hoe 0053aTeJbCTBO, ¥ BHCTaBJIAeTH BCaBACTBie BTOro BB Ka-
9ecTBb CXeMH 5THXD cABJOKD 3aeMHOe NMHCHMO Cb BEHIHHMb
olesnedeHieMb. ITH o6pasun 1800 r., kakb usBbCTHO, 10 CHXB
0opb TpHHAQJIekaTh Kb AblicTByolleMy NpaBy, Takb 4TO
MOKHO YTBEP:KIATh, YTO H JOHHHDB BesAkoe TpeGoBaHie, o0e3-
NIeYeHHOe 3aJ0roMb, MOJRHO OHTb (POPMAILHO BTHCHYTO BB
PaMKH 3aeMHaro o0ssaTeJbcTBa. IIpH 3TOMDB Hy#HO 3aMBTHTD,
yro mo ycraBy 1800 r. akTH, coBepleHHHE KpbIOCTHHMD
IIOPSAAKOMD, KaK'h 3a€MHHA IMHCbMa C'b BEeLHHMD 06e3redeHieMb
WK 6e3b OHAro, TOJY4YaloTh Ge3CIOpHHI! XapakTepb BB TOMD
CMHCIB, YTO IIPOTHBD HHXD He JOIycKaeTcs Bo3paskeHie o 0es-
meHe:xHOCTH ). OT0 ycrpameHie BosaBHCTBIA cO CTOpOHM causa
debendi 1 Takas OTBIEYEHHOCTb 00SI3ATEILCTBA, 00e3NEIHBACMATO
3aJI0roMb — HOBOBBeJellie Bb HalleMb 3aKOHoJaTeJabecTBh. Bb
HPEJHAYIHXD Y3aKOHEHiAXD> MH BeTpbuaemd cabim momy-
lleHid HAa3BaHHATO BO3DaskeHisl NMPOTHBD 3aKJIAJTHHXDB 2), H 0HO
YCTPaHsIIOCh, MOBHIUMOMY, TOJIBKO TOIJa, KOTJa OHO 1IpeIsBJIsI-

goctH [1890 r.] crp. 347 ci.) 0BD OGBACHAND I. 3 cT. 599 BO3MOKHOCTHIO AJA
38JI0TO/IePKATeN (0OTKA&3A&TheA OTb BEI(HOM TapaHTiH M INpeAbABIATH
JHYHHA HCKD, HO STHMD HE BHACHAGTCH, I0oYeMYy JHYHHA HCKD BD JAAHOOMB
caydal LOIJIEKHTH MOJTHOMY yAopaerBopenio. Cp. YcraBb 0 GAaHKPOTAXD
Y. I cr. 107.

1) 4. II cr. 63: Ha 3aknanBsnia H KpBNOCTHHSA 3aeMHLIA NICHMA He yBa-
KaThb HHKAKHXD O 0e3JeBeKHOCTH HX'D OTH JONKHHKA H HACIDBIAHHKOBD €ro
noxa3aHifl . . . (Aprymenrania xaccaniomsaro pbuienis Cemara [1888 r. Ne 70]
He MOXeTh YMAJHTL 3HadeHie aTofl crarThbd). CymecTBOBAID TONBKO, BBeJER-
BBIft yK. 10 jona 1815 r. (25900) m. 4 no amaxorin cb Kymuéf Kpbmocrteio,
COMHIHeBHHI CPOKD, BDb TeyeHie KOTOPAT0 3aeMUIHK'B MOr'b DPOCHTH 06D
YBHUTOXeHiH 3aeMHOA KpbIoCTH.

2) Cp. manp. ykass 14 anpbas 1769 r. (10942).
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Joch HacabannkaMu 3aeMuka ). Bo CBoab 3akoHoBD Beab-
cTBie peJakllioHHON OIMOKH 2) BHECEHO HCKIueHie cropa o Ges-
JAEHesRHOCTH TOJBKO OTHOCHTEJNbHO KPBIOCTHHXD 3aeMHHXD IH-
ceMb (esb 3aJ0T0Baro ofesievyenis, HO W3b AToro npoGhiaa He
¢.1h/10BaJI0 Ob BHBOJNTH NIPAKTHYECKis IocaBACTBiA, Takb Kakb
BD raasaxb yeraa 1800 r., kawb M HHHBUIIArO 3aKoHa, 3a-
KJAajHast, COCTaBIeHHAs KPDBIOCTHHMD IOPAIKOMDb, He eCTb YTO
a16o0 HHoe, KAak'b Kp'bBMOCTHoe 3aeMHoe IHCHMO Ch pPeaJbHHMDb
obeslleyeHieMD.

K nogoBBeeHiaMb YcTaBa 0 GAHKPOTAX'h HYHHO, 110 BCeMy
BBposTio, OTHECTH ellle, TaK:ike COXpalMBlleecs A0 CHX'DB IOPD,
Ge3yc.;10BHOe BoclipelijeHie Hepexola 3aJoroBaro Inpasa OTDh O[-
HOTO KpeJauTopa Kb ApyroMy %). Bh mpeguiectByouieMb 3aKOHO-
JaTebeTBB MB He HaxXoJMM’B TAaKOr0 OrpaHHyelis; Bb AKTaxXb
BHIIINIPHBe JeHHHX'D CO0PHHKOB'D YacTo BeTphualTes, 1Mo MoBOAY
BO3MOskHON BrocaBAcTBiM SBHKIIM, clI0OBa ,a KTO ¢b ceil 3a-
KJaJHol, TOTh MO Hefl HCTelb“ %), H3B KOTOPHXB CIbT0BajO0
OB BHBECTH, YTO 3aKIaJHas IlepelaBajach INepBOHAYAJbHLIMD
KpPeJIHTOPOMD TPeTHbHMDb JIHIIAMB, XOTSH ATH €JI0BA TaK:ke MOI'YyThH
OHTb OTHECEHH Kb TBMD CJAydasMb, I'TH 3al0:ReHHHH yYaCTOKD
OHJI'b TIPOIAHB 3aJlorojlep:kaTeseMb Iocab mpocpouxu U 1ab
npio6pbraress oHAro, MOJYYHBILiH 3aKIATHYI0, KAKD TOKYMEHTD,
yrocrosbpdwiLift npaBo pacnopss:enis sajoroaaTess, o6paiiaeTs
CBOI HCK'B O BO3HArpaskJeHiM 10 HBUKLIM NPOTHB'B NoCTBAHATO,

1) Om. Yaomxenie !lapa Anexcba Muxanaosuua ra. XVII cr.
31, a BomocubJICTBIiH yKa3b 24 Masa 1764 r. (12168).

2) Op. cr. 1327 I yv. X ToMa mo uaa. 1832 r. (Heimb cr. 2012).

3) YcraBb 0 GaBkporaxd 4. I er. 21 : 3akaalBHA H DOMOBHA Cb 3aJ0-
roMb NHCHMA IepeliaBaTh Cb NOACGHBIMI HAXNHCAMU IAPYTHMB 3ampelaercs,
HOoeqHKY 38 eMI[HKD BBBPDHIATDL 34J0T'hL CBOR 3AHNMOAA&BIY.

4) Cm. panp. 3akaaaayio 1700 r. b Co6panin HCTOPHKO-IOPHIHIECKHX'D
axToBL BBuasaesa.
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KaKb TPOTHBD JMIA, 3J0KMBIIATO 4yskylo Beulbl). Bo Bes-
KoMDB caydah BB OSTHXD akTaxb Berpbuaorcs HeCOMHBHHHSA
yKa3aHig Ha To, 4TO KpeJUTOPD MOI'b OTAAaBaTh 3aJI0sKeHHoe
eMy JBUIRMMOe HMYIIIeCTBO TpeTbeMy JHLY ; NpaBoModie Hocaba-
HArO0 OrpaHAYMBAJIOCH, pasyMbercs, NPaBOMb BHKYIIa €O CTOPOHH
3aJI0r0JaTes.

YeraBb 0 GaHKPOTaxb, HODMHPYS 3aKJIaADb ABHIKHMO-
cTH Bb BUAD pignus'a?), mMBIb, KOHEYHO, OCHOBaHie, IOAB
BJIisiHieM> DOMaHMCTHYECKHX'b Bo33pBHill, Bocmpemarh Inepe-
Jady 3aJI0KEeHHOH ABHMKMMOCTH TperbeMy Jauumy. Cr. 21
4. II ¥craBa mpsaMo yka3HBaeTh Ha MOTHBD BTOI0 OrpaHMde-
Hif: JOJNKHMKD BBBDHID €Bo Bellb ONpeqBlIeHHOMY KOHTpa-
reiTy ¥ uMbers mpaBo TpeGoBaTh, 4TOGH OHAa He HAaXOAHJIACD
Bb pykaxb eMy HemsBbcrmaro juma. Crared 21 w. II mpenue-
CTBYOTDH BB YcTaBb NOCTaHOBIEHis, Kacaolliscs 3akjJafa OBH-
suMocTi 3), Takb 9YTO BocmpeleHie INepefadd BB CBA3H Cb
NMpeAHIyMMD H3JI0keHieMbh M BB CBA3SH Cb MOTHBHPOBKOMH
CaMOH CTaThbM MOMKHO OHJIO OH OTHECTH JHINb Kb JBHMHMOMY
mMymiectBy. Ho cratbs pejakTHpoBaHAa BB CJIHIIKOMB OGLIMX'D
BHPaKeHifIX'b, TAKD YTO Hey IHBUTEJbHO, 4T0 Brocabacrsin CBoab
SaKOHOBDL OTPAHMYMID NPABO PACTOPSKEHIsT KpeauTopa Tak#e
OTHOCHTEIBHO 3aK/IaJHHXh HA HeJBUMKHMOCTHY), xoTaA
sabep mrecruMbesyHoe BiagbHie IoCaTB NPOCPOIKH BPSAAD JH
MOTJIO CJY’KHTb OCHOBaHieMd /s BHCTaBJIeHIS 3TOro BocIpe-
LeHis Bb WHTepecaXb COGCTBEHHHKA.

IToo6HOE Geayci0BHOE ycTpaHeHie BO3MOMKHOCTH TIepe/1aBaTh

1) Cm. Banp. BB AkTaxb lopuf. 6bita II Ne 126 XIII aakaagmyro 1679 r.
2) 4. II er. 9.

8) Cr. 10 cu.

4) T.X. . I cr. 1653 u 1678,



8%

TpeGoBaHis, CHaGHEHHHs BEIUHHMT oleslledeHieMb, Ha IEePBHID
Mopax’s BHSHBAJI0 HBKOTOpHS HepoyMbHist1), oqHoko MH BeTph-
YaeM’b BTO Boclipelienie /ase BB npoekTd yioxenis 1814 r.2)
H 5TOTH (aKTh caM’b 110 ce(b MoMeTD CJAYRUTH APTYMEHTOMD B
3alllUTY TIAMATHHKA, KOTOpHII, ¢b Jerkoit pyku KapaMaunua?3),
IPHHATO Y HACh CYUTATH NPOJAYKTOMB palCKaro IOJpaskaHis
(panuysckomy npaBy. Bech oTabab sTor0 npoexra, nocBsieHHbI
3aJ0roBoMy ofeslleveHio, 10 cBoeMy BHbBIIHeMy BHAY H IIO IIo-
psiaAky cratett) BL sHaunTenbHO!t MBpD HamoMiHaeTH CoOTBBT-
cTByblllee HaJoskenie Bb ycrapb 1800 r.; Bb HeMb yaep:kaHa
TepMHHOIOTisE nocabauaro u kpoMb Toro tamb eule yubaban
B3IVISAAB HA 3a70I'b, KAKD Ha pealbHYyl0 IapaHTio 3aeMHAro
o0s3aTesbcTBa. HHTepecHo, HakOHeI[b, IOCTAHOBJIeHie yJIoxeHid
OTHOCHTEJbHO IPOJAsKH 3aJ0KEeHHOIl IBHKHMOCTH . BCIBAD 3a
TipellcaHieMb BHIATh hyperocha 1oikHUKY ykasHBaeTcd Ha To,
YTO HeyJa4yHOCTb IPO/IaskH He JaeTh 3aKJaJ0Jepxarel]io Npasa
106aBouHaro Bsnickauiss®). Ecou sabeb ymaoskenie orcrymaers
oTh Toukd 3pbmia ycraBa 1800 r. u BosBpauiaercd Kb Ipex-
HeMy HalliOHAJIbHOMY B033pBHil0, TO HeJb3sd BO BCAKOMD cJaydab
NpHIHCATh ATY TOYKY 3pbHiA BiIigHilo (paHIy3cKaro MM Jaske
pHuMcKaro npasa!

Bpocas mocabauift Bsrasab Ha ycrab 1800 ., MH Mo-
keMb TaMb Ha pAAYy Cb TOJbKO 4TO YKa3aHHLMH HOBOBBeje-

1) Cu. Apxupp rocyn. cosbra T.IV. iKypmraxn mo abiaMb aenapra-
menta 3akoHOBB. U. II, cTp. 491.

2) B» mBckoapko cmsardemnont dopmb, cm. u. III raasa XII § 280 (BB
Apxnsb rocyn. cosBra T. 1V. Kypsamx nmo abiamb JemapraMeHTa 3aKo-
goBB. 4. I): Ilepenaya 3akaanmofl mpexje HCTeIeHiA CPOKa HO J03BOJAeTCH ;
HO €CTHIH IO MHHOBAHiH OHATO IUIATeXD HO YYHHeHb, TO 3AUMOJABENH
BB OpaBB nepenars 3aKIajEYI0 APYTOMy . . .

3) CM. Pycckifi Apxusb 1870 r. crp. 2326.

4) Om. ra. XI u XII 9. III opoexra I c.

5) T'm. XI § 268.
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HigaMH OoTMBTHTL euie OIIHD OCTATOKD, JJIS INPAKTHYECKOl
SRIBHH, MOeTh OHTb, caMHil BaskHHIL, IpesRHATO Bo33pbHiA Ha
370", Kakb Ha cABaky, Beayulyl kb Ipio6pbrenio npasa
COGCTBEHHOCTH 3aJI010/IepskareneMD nocab mpocpouki. Ilo kpaft-
Hefl MBpb BD yerapb He oTMBHsieTcsA npesmusA KOHCTPYKLiS 3a-
JOroBaro corJallledis, Kak'’b MOMEHTa, JHIIAKHIATO 3aJ0ro]a-
TeJdd IMIpaBa paclopsiskeHis A8 AalpHBHUINMXD oOpeMeHeHilt I
oTuysaenittl). Mwu BuabaH, YTo BB ApEBHHXH aKTaXb 3a-
KJIaJ4UKD o0buiaers, uTo JaHHAA BOTYIHA 'nmcomy He 3aJlo-
JReHa, JPYI'HMMH €10BaMil, 4YTO HA Hee yCTaHaBIHMBaeTCs IepBHIi,
a He BTOpofl 3aJ0I"b, KOTOpHIl BB 3TOT'H Tlepioqb Haulero Ipa-
BOBAI'0 PAasBHTisI CUHTAeTCs HeMHCIUMHMB. YKasb 1 aBrycra
1737 r.2) rakae ocraercs BbpuEMD Toukb 3pbmis, oromzect-
BAsIIeft 3aJ0Ib Cb OTKA30MD OTH 1IpaBa paclopsikedis. B
camomb kouih -XVIII bra, Henocpe1eTBelHo nepeaDh H3JanieMD
YcraBa 0 GalKpoTaxb, OHA NMOBTOPSETCST3) H BB JBALATHXD I'0-
naxb %) salpeleHie, HaTaraeMoe Me:;1y TPOUHMD Ha 3aJ0ReH-
Hoe HMyLI[ecTBO, HOpMHpYeTcsi BB Tolt opMB, BB KoTopoft 0HO €1
HBKOTOPRIMIT H3MBHEHIsSMIL COXPAaHUI0Ch [10 HACTOALLAr0 BpPeMeHH.
H3b sToro BuaHO, yTo yerasnh 1800 1. Bb 1aHHOM 06;1aCTH HOBAro
HHYero He BBeJI'b; I ecIH MH OJHike BCMOTPHMCA BDb CMHCID
HTOr0 3alpellleHisi, KoTopoe fABIsdeTcs Y HaCh H JOHHHD, 110
Kpafinelt Mbpb npHHUHTIATLHO, HeH36GDBMKHHEMD CIYTHIHKOMD
3aJI01'0Baro IpaBa, TO MK HMeHHO HafineMb 371bch cabib
npe:kHell IIPOCPOYKH, KOTOPHIL He Mor'b OHTh BHThCHEN'h ycra-
BoMb 1800 r. yske mortoMmy, 4To moc.TBAHIN 3aKOI'b BHCTaBILID

1) Cm. manp. 1. Il cr. 77.

2) B1 mauaab uamoxeHis.

3) Ykasn 8 ioma 1798 r. (18575).

4) Cum. 3ak. 21 mexadps 1821 r. (28850) n 17 ¢espana 1825 r. (30235).
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TMPHANKI'D Heo6XOJMMOCTH 3aJI0oroBoft MpOJAaskH JHOIL 1O OTHO-
IeHi Kb HeIBHKHMOCTAMB, COXPAaHHBD 3aJO0TOBYIO IIPOCPOYKY
A1 OCTAMBHHXD IpeJMeToBD BeLHaro obesmeuvenis. Y jaepia-
Hie crapoft Toukn 3pbHIA orpasmioch Ha HOPMHPOBKB HOBAro
saaora 1800 r.

Ecmt sanorp mnpn3BaEb BB cayyad HeymJaaTH IoJroBoff
CYMMH IOCTYIIHTH BB COOCTBEHHOCTb KpeQHTOpa, TO IOHATHO,
YTO OHDb He MOKeTh CJYMHThH ofeslledeHieMb ApyroMy Tpe-
6oBaHilo, TaKh Kak’b YAOBJETBOpeHie IyTeMb IPHCBOEHis] BeLIH
JOOCTYNHO OXHOMY Toabko Jauny. To ke camoe OTHOCHTEJHLHO
KYIUIH-TIPOJIaskM : 3aKOH'BP He Ipelrosaratb, 4TO MOeTh Hafl-
THCH JIMII0, pacIoJioskeHHoe INpioOpBCTH yske 3ajoeHHOe HMY-
1IeCTBO, TaK'h KaK'b IOKYNaTeJh NPU Heymaarh moiara co cTo-
POHH 3aJiorojare]s JuumMIcd OH Bcefl Beu, ¥ Beabacrsie
3TOr0 3aKOHD IIPEeJNOYHMTAID OrPaskJaTh TPeTbUXDh JIHIB OTH
TaKHXD nocabacTBin mocpexcrBoMd 3sanpeieris. Ho korzaa
OHIa BBeJeHa 006sg3aTelbHAS TIPOJa’ka 3aJ0ReHHOIl HeIBHAH-
MOCTH, TO BSTUMD CaMHMb OHIA J1aHa BO3MOMHOCTH BTO-
poMy 3aJorofepskareio, Kaxkb H TpioOpbraremo 3ajoseHHOM
Bellld, copa3MBpuTh 3aeMHYI0 IHJIM TNOKYNHYyl IBHY co CTOH-
MocTblo HMBHiA, ocraBmietics cBoGogHOw. Ho 3akoHb aTOro
mara He cabJaas H BDb 3aJ0'B MeKAY YACTHHMH JIHLAMH,
co3J1aHHEMDB ycraBoMb 1800 r., ocrajoch HecooTBBTCTBie ABYXD
NPOTHBOINOJOMKHHXD INPHHLIHMIIOBD : 3aJOr0BOM MPO XA MKH H
3aJI0roBar0 MpH CBoOeHisA; mocabanitt MOMEHTH MMEHHO BH-
CKa3aJCsi Bb yJAepsaBlIeMCS OrpaHHYeHiH NpaBa pPaclopseHis
3aJ10r0,JaTes.

3abch Takske OHIO CysIeHO KasHB BB poaM 3ajorojep-
JKaTe]I YKasHBaTb IyTh HoBaro pasBurid. Ho mpeskie, 4yBMb

nepefiTH Kb pascMoTpbHiK 5THXD AaNbHBHIINXD ABJIeHil BB
22
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HCTOpI HalIero 3aJjora, HYKHO OTMBTHTH, YTO Ja)e Bb TO
BpeMs, KOrJa MeskAy YaCTHHMH JHIIAMHM Y#ke YCTaHOBHJIACD
distractio pignoris, MoskHO oTMbTHTH Gorbe cTporoe mpumbHemie
BTOr0 Hagaja CO CTOPOHH CaMOro rocyJapcTBa MO OTHOLIEHiID
Kb HaxoJdlMMCA BB ero pykaxb 3akiaalaMb. Bp ycrasb
Accurrmaunionrmaro banmka 1808 r. MH BHIHMDB, 4TO
Ipofaka 3aJ0KeHHAro ToBapa 06sS3aTedbHa, a He IOCTaB-
JleHa BDb 3aBHCHMOCTb OTH 3asBJIeHIA 3aKJIAJYHKA; HeJOHMKa
BIPOYEMD NOKpPHBaercss 31Bch Takke H3B OCTAJBHATO €ro UMY-
mecTBa, kakb U BB ycrapb 1800 r.!). Ho sro pacmupenHoe
NIpaBO B3HCKaHis, BHCTaBJeHHOe HBCKOJLKO JTBTH cnycra u BB
yerasb T'ocynapctBEHHaro HKomMMepueckaro
D anka?, He Bcrpbuaercss Bo BChX'b y3aKOHEHiAX'D 3), HOpPMH-
PYOLIMXD 3aeMHHS CABJIKM ¢b o6esneyeHieMb JBHIKHMOCTDHIO
Bb Ka3eHHHXD KPeIUTHHX'D YUpeMmIeHiAXb; HHOraa BMBCTO
JMYHATO HMCKAa NPOTHBD 3aKJanogarelas BCTpbuyaioTesi mocra-
HOBJIEHisA, MO3BOJIAOINIA, BB cIydah HEeZOBHDYYKH, IPUBJIEKATDH
Kb 0TBBTCTBEeHHOCTH OL'BHINMKOBD 3aJ10skeHHAr0 ToBapa4). Bro-
crbAcTBiN II4 3akjJaja akiiit BB HOBOYJpeskIeHHOMD I'ocy -
ZapctBeHHOMD Bamkbd 1860 r.% ycramosumascs
TOr'Za GUp:keBasi KOTHPOBKA 1aJa BO3MOYKHOCTb CHAGIUTH GAHKD
BCIIOMOTaTeJIbHHMD CpPeICTBOMB, 3aMBHANIINMD JIMIHYIO OTBBT-

1) Ycrasp 2 mapra 1806 r. (22042) § 75.

2) CM. ycraBn 7 Mas 1817 r. (26837) § 62.

8) Tax®b HANp. He YHOMHHAOTH 00> 3TOfi OTBBTCTBEHHOCTH YK&3DL 2 OK-
TaA6pa 1838 r. (11679), mopmupyomif sakiexs BB ccynaHof kasabh Bocmura-
reapHaro loma, cr. 53—57.

4) Cp. manp. IlpaBuaa Ha BHZady ccyAb u3b Omecckaro u Tarampor-
ckaro IIpuxazosn OOur. Ilpuspbmia 27 cemraGps 1838 r. (6452) ra. VI m. 82,
& TAKXKE yCTaBb KOMIAHIK JJd XpaHeHias M 3aJ0ora TpOMO3JIKHXD ABHKH-
mocret 1838 r. (11751) § 67.

5) II. C. 3. 35847,
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CTBEHHOCTb 3aKJAT4YHKA, & MMEHHO NpPaBOMB IIPOAAKI 3AKJAJIA
J0 CpOKa BB cIy4ah KypcoBaro moHHskeHisl, yrposRawlaro ymi-
9YTORHUTL CcOOTBBTCTBie Me:kIy IBHHOCTBIO OyMarnh M paswb-
pPoMB BHIAHHON ccyau t).

Ho HopMupoBka 3ajora M 3akjiaja BB Ki3eHHHXh KPeIHT-
HHX'D Yupe:RjeHiAXs MMbiIa 3HayeHie He TOJBKO IIPH YCTaHO-
BJleHiH (OPMH YIOBJIETBOPEHis 3aJI0roBaro Tpe6oBaHis, HO Bool1ie
4351 BCBX'b MOMEHTOBD, CBA3AHHHXD Cb IOHATIEMD O BeIHOMD
oGesnedenin. KEcan MH Tenepb o6paTHMCA Kb OllepaliaMb II0-
3eMeJbHAI'0 KPeAHuTa Bb IoCyJapCTBEeHHHXD (aHKAaXDb IPOILIATO
Bbka, To MH HaflZeMb BB y3aKOHEHISIX'b, HOPMHPYWOIUHXD HX'b,
MOHATHOE CTpeMJieHie sakoHoZaTeNs Kb co0MpaHilo BBPHHXD
cpbaBuill oTHOCHTEJNBbHO 3aKJaTHBAEMHXD HMBHill. OTUMBD Iy-
TeM'b OXpaHsiica, pasymbercs, mpexmae Bcero (JHCKaJIbHLH IHHTE-
pech Bb JAHHOMD Yupe:jeHiH, HO KpoMB Toro nocremneHHo
PasBHBAJICA Yy HACh MOMEHTb MYGIMYHOCTH BB BOTUHHHHXD
IIPaBOOTHONIIEHISIXD, OCHOBaHie KOTOpOMY OHUIO Yike I10J0KeHO
IlerpoMd Beauxumb?). Iloamoe CoGpanie 3akoHOBH 32 BTOPYIO
nosoBuRy XVIII Bbra uso6miyersh ykazaMi, NpeXlIHCHBAOIHMHE
KpBIIOCTHHMD yupesJeHiAMb BHCHIATL BB SaeMHHIt DaRKD
o6 cebabuia o6bp UMBHIAXD, IpoJaBaeMHXD HJIM 3aKJalLl-
BaeMHXDb Bb HMnepiu3), nabn Bauks mors yobaurbes, uro uMb-
Hie, TpejcTaBleHHOe Kb 3aJOry, IPHHALIEKATO0 3AJIOT0AaTe.]TIo
M OHI0 CBOGOJHO OTH IPYTHXD BaKJAIHHXD 4). Kakb BHAHO
[VIABHHMD TIPENATCTBieMD Kb IPABHIBHOCTH pPeaJbHAr0 KpeauTa

1) Ycrapp I'ocynapcrsennaro Bamka cr. 76, 77.

2) Cm. yka3D 20 okTaGps 1719 r. (3436) m. 21.

3) Cp. yxa3sp 10 ¢eBpans 1766 r. (12667) u 4 okralpa 1771 r. (13607).

4) CM. yk. 27 suBapa 1780 r. (14974) u 27 amBaps 1781 r. (156112).
22%
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ABNANACH NPAKTUYECKAS HEIVIACHOCTb MHOTHX'B cAbioks 1), H
BcB ycnuis 3akoHOaTeNsI HApaBJIeHH OHJIM Kb HCKOPEHeHilo 3Toro
a1a nas jocTHskeHis pocrobpHoctn?). Kpomb obmmxb cBb-
IBHIt 0 HeIBMMIMON COGCTBEHHOCTH, KOTOPHSA INO/KHH OHUIH
6HTb coOpaHH DBamkoM®, nmocabamift TpeGoBaJb ele OTH IIpH-
CYTCTBEHHHX'b> MBCTH CO0GIIEHilt OTHOCHTEJBHO CTOHMOCTH OT-
abapEaro uMBHIS, H MH BUAMMDB, YTO BTa CTOMMOCTDH 3aBHCBJIa
HMHOI/JIa OTH CJIYyYatiHHXDh MOMEHTOBD, KaKb HAIllp. CMEPTHOCTH
cpeau KpecThbsHb3). SIBHHM®D J0Ka3aTelbCTBOMD TOr0, UTO Irocy-
JapcTBO NpPH 9TOMB He HMBI0 BB BHAY TOJBKO CBOH WYHCTO
X03SCTBeHHNST COO0paskeHisl, HO OXPaHSJI0 0JHOBpEeMeHHO HHTe-
pecH Bcero o0lecTBa, MOTYTH CIYyHTb TB y3akoHeHis, KOTo-
PHA NpPeANUCHBAITD OlJACKY 3aJ0r0Bb, YCTAHOBIEHHHXD BB
Bankb 4), a Ttakske T ykasH, KOTOpHE peryJupyors cBBabmis
06p HMBHISXD, OCBoGoAMBUINXCS OTH 3ajora DBamka ). O6pe-
MeHeHid BB MNOJb3y KpeAMTHAro y4upexteHid OTIMYAJIHCH elle
TBMB, YTO BD YCTaBB INpeANHCHBAJIOCH TOYHOE COOTHOIIEHie
Mesxkay pasMbpoMD cCyAH H 06beMOMD 3aKJIanLBaeMaro HMy-
wectBa 8. Bankb pykoBoacTBoBascs mpu onbHKDB ocolHMM mmpa-
BUJAMH M 3aJ0I'b HOJKEeHD OHIDL MPOCTHPATHCA TOJBKO Ha
yYacTOKB, IO CBoefl CTOMMOCTH COOTBBTCTBYMOINilt BHEAHHON

1) Cp. Hamp. mo 3ToMy mOBOAY YK. 18 ioma 1778 r. (18997), 28 inoma
1796 r. (17478), 12 iomsa 1813 r. (256399).

2) Ecau uMbHie okas3HBaN0Ch BHOCHBACTBIH TBMD He MeHbBe 3aJ0XeH-
HEIMD paHbIIe YACTHOMY JHLY, To o6peMeHeHie BB M0ab3y GaHKa OCTABAJIOCH
Bce TakH BB cuirb. Cp. ykasasb 06D yupexnenin I'ocyaapcrsenraro 3aemMHaro
Banka 18 maq 1754 r. (10285) § 2.

3) Cm. manmp. yxa3b 16 auBapa 1772 r. (13739). CToHMOCTDb 38J10)KeHHArO
BB 6aHKD UMBHiA He NoMxkHEA GHTH gnocn’l},ncmiu yMeBbIeHa ABACTBiAMH COG-
crsegEHKka. Cp. Mamudecrr o BenmomorarespmoMn Bamkb 18 jnex. 1797 r.
(18274) cr. 38.

4) CM. yxa3p 13 HOa6psa 1766 r. (12783).

6) CM. yka3n 19 iona 1767 r. (19943).

6) Cp. ykasnp 17 $eBpana 1763 r. (11760).
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ccyah, Tak’b 4TO BOCHpelleHO OHJIO HAJArarhb obliee o6peMeHeHie
Ha BCh HEIBUMKMMOCTH 3aJI0TOIATEJNIS.

Y ThumreapH0 KOHCTATHPOBAThH Takoe MOCTEeNeHHOe pasBHTie
MOMEHTa NyOJIMYHOCTH H CHEeliaJIbHOCTH BB HAIIEMb 3aKOHO-
JaTeJbCTBB, 0COGEHHO eClM BCIIOMHMTBH, 4TO BB OOJbIIMHCTBD
3anajHHX®b rocyaapersb koHua XVIII Bbka eme rocmoacro-
BaJH PHMCKisl 6e3MOJIBHHS M TeHepaJbHHsA umoTekn. OTpanHo
Takke OTMBTUTB, YTO 8TO CTpeMIeHie 3akOHOZATeJIbCTBA!) Ha-
XOJHJI0O HMHOTJa COYYBCTBie BB HDBKOTOPHXD 4YaCTAXB HAIero
o611ecTBa 2).

CebabHiZ 06bp MMBHIAXD JoCTAaBAAIMCH Bbh DaHKD cHa-
yaja BB BUADB ofmaro nepeyds cIBJIoKb 0 HEJBHARHMOCTAXD,
3aKMI0Y2EeMHX'h BB TedeHie H3BBCTHArO IIPOMEHKYTKA BpeMeHH 3).
das Broparo 3aemnaro Damka GHJ0 ycraBieHo kpoMb TOrO
IPaBHJI0 O BHTPe60BaHIM U3 NPHUCYTCTBEHHHXb MbeTs, 3aBban-
BaoIIMX'B KpbrnocTHaMHU Tbaamu, o63opa cebabHill, kacawoiuxes
oraBapHaro uMbBHiA, IpefcTAaBIEHHAr0 Kb 3aJ0ry Bb DaHK® 4).
TakiMB 06pa30Mb BOSHMKJIHM 3aJ0TOBHSA cBUIbTeabcrBa ), cy-
HIecTBYIlis JOHHHD M TIpU3BaHHHSA, II0 BeeMy Bbposrio,
HTpaTh eule JaJbHBHUIIYI0 poJdb BB HCTOPiH HalIero nosemen-
Haro kpejuTa. J3asoroBoe cBHADBTEIbCTBO CcKOpo cAbiaamaoch

1) Cp. mo moBoay cABJOKD MemAy JACTHHIMH JHNAMH YKa3b 18 mapra
1773 r. (18961). Cp. eme pambnie yka3b 24 ceBTaGpa 1747 r. (9443).

2) Cp. xoJaTafcTBA KYNNOBH I'RATCKOM NpHCTaHH Bb EKATEpHEHHCKOA
xommuccin, C6opruks Her. O6mecrsa T. 93 crp. 232 u 233.

3) Cm. Ycrapp 3aemnaro Bamka 17564 r. . 2. 3akiajHEad coBepmalach
yxe BHb Bamkb, m. 6 in fine.

4) Cm. YcraBbh 3aemmaro Bamka 1786 r. (16407) . 12, a takxe Mamu-
decrs o BemomorareabHoM®s Bamkh 1797 r. (18274) nm. 21 v yka3s 12 HoAGps
1798 r. (18747).

5) lna 3aemmaro BaEka cM. QopMyasapn 3aJN0roBaro CBHABTeNLCTBA
Bb yKa3b 29 ¢eBpans 1828 r. (1836) ; cp. eme ykasn 11 mapra 1869 r. (34283).
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conditio sine qua non IIA moONydyeHIs H3B rOCYIAPCTBEHHArO
KPe/ITHAr0 ydpesIeHis ccyAH !) M Takb Kakb rocylapcTBo He
uMbiI0 ocHoBaHIZ Menwbe H0BBpATL IpeacTaBUTENAMD ITHXD
yupesaenitt, bMb KpBNOCTHHMD yCTaHOBIEHIAMD, To paspbira-
JIOCHh COBEpIIATh aKTDH 3aJ0roBaro o6peMeHeHiss Bb caMoMb Bankb
He Bb BHAD OOHKHOBEHHO!l 3aKjJajHOft KpbrocTH, a Bb gopmb
33.10r0BOMt IOJMUCKK?), T. €. MMCHMEHHAr0 BOJIEH3bABIEHIs €O CTo-
POHH JOJRHHKA, N0JBEprapoiuaro 0603HayeHHHI! Bb 3aJ0I0BOMD
cBIBTe bCTBD y4acTOKD 3aJ0roBOMy NpaBy Bb ‘T0Jb3y DaHKka.

Bce aro mocayxuiao ocHoBaHieMDb Kb pasJBOeHI0 3aJj0ra
Yy Hach Ha /JBa BHJa; BelllHoe o6peMeHeHie BB BUIDB 3akaan-
HOH KpbBmocTH Memay JAaCTHHMH JHMUAMM H ofesmedeHie xoJra
HeJBHKMMOCTBIO ITOCPEJCTBOMD IpeIbABIEHisI 3aJ0roBaro CBH-
ABbreancTBa M 3aJ0r0BOH IOANMCKH BB I'OCyJapcTBEHHOE Kpe-
nutHoe yupesknaeHie. IlocarBaEas mopompana Takisa e 1o-
crbacTBisg, KaK® H 3akjJajHasd Kpbrocrb, (aaromaps TOMYy, 4TO
Danks HeMexJ eHHO MoCab AadM NMOANHCKH OHIB 00S3aHD CO-
o6UTh 00D HTOMB KOMIIETEHTHOMY OpraHy I1s1 HAaJIOKeHis
3ampelleHis Ha o0Go3Ha4eHHoe BB cBHUABTEIbCTBD MMBHie 3).

Ho TosaecTBeHHOCTb 9THUXB MOC.IBACTBIll OHJIA 0XHAKO CKO-
pbe popmaabHaro cpoficTBa, Takb Kak'b MH Cb KOHI[A ITPOILIAro
Bbka MoskeMb OTMBTHTbL 3HaUHTEJIbHOE paclIMpeHie mHpaBa pac-
TopsAeHid 3aJjgorojareis Bb TbHXb cCiIydadxb, KOrJa 3aJjoro-
Jep:kareeMb SBIAETCS KasdeHHoe KpeluTHoe yupeskIernie. H
sabcb MMeHHO OOHapyskHBaeTcs HOBHII TONYeKD, AAHHHIT 3a-
JIOTYy HallUMb 3aKOHOJATeJeMb.

1) Cp. yk. 18 masn 1828 r. (2042) u 27 okra6psa 1829 r. (3262).

2) CM. MexJy mpoinMD yKa3b 20 ¢espana 1802 r. (20157).

3) CM. Ycrapn 3aemBaro Bamka 1786 r. (16481) m. 54 u Manugecrs
o BenomorarensEoMt. Bamkb 1797 r. (18274) m. 27.
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[Ipesxae Bcero GHIO [JaHO NMPaBO COOCTBEHHHKAMb 3aJ0-
JeHHHX'b Bb 3aeMHoMb Damkb 1786 r. umbmift mpoaaBarb
XD Cb pa3pbmrenin bBanka 1 ¢b nepexogoMb Joiara Ha IMO-
Kynarejisi, He CMOTpPS Ha To, 4YTo HMMbHie Hax0AMJOCH TOAD
sanpelieHieMb, H 4ro Tnocabamee He cHuMadoch!). Ioaske
NOCTaHOBJIeHie OBJIO paclpocTpaHeHo Ha MMDBHiA, 3aJ0KeHHHA
BB Yupe:IeHisxb, NoABbIoMCTBeHHHXB OnexyHCkHMDb CoBb-
TaMb 2) M OTHALMXD HBIBBCTHHS CYMMH T0Ih oGesledeHie
HeaBHkHMocTH. JJadpHBAMIMMD IIArOMB Bb STOMDb HalpasJe-
HiH OhJI0 pasphlleHie yCTaHABINBATH BTOPOE 3aJOT0OBOE NPABO
Ha uMBHie, yme 3aJ0}KeHHOe Bb 3aeMHOMD Damkb ¥) Ha ocHoO-
BaHIM HOBHXB mnpaBuab 1824 r.; u aT0 paciumpeHie mIpaso-
Mouilf 3aJorogaresas KOCHYJI0Ch BIOCTBJCTBIH TaKi#e 3aJ0roBb
Bb lIpukasaxp O6uwecrsennaro Ilpuspbris4) u OnekyHCKHX'B
Copbraxb b). HasBaHHHsS yCTaHOBIEHi MOJYYHIM TPaBO TOrJAa
BH/JABATh COGCTBeHHHKAMD 33.JI0:K€HHHXB YYaCTKOBB Koriu &) cb
3aJI0TOBHX'D CBHABTEILCTBD, A IpedcTaBleHis HX'b IpH Mepe-
3aaorb Toro ke uMbHiAZ 1o JoroBopaMb C¢b KasHoit?). Ilpu
STOMb KpeJHTHOE yupesJeHie COXpaHsJIo lepBeHCTBYo1ee MBcTo

1) CM. ManHdecTs 06 yupexaeniu Tocynapcrsennaro 3aemaaro Baska
28 jjona 1786 r. (16407) n. 9. — Cp. ente BuocaBACTBIM 3aK0F'D 1828 r. (2348) m. 11.

2) Cp. yx. 28 mHoaGpa 1803 r. (21059), 1 ampbasa 1815T. (25816), 3 deBpans
1835 r. (7826).

3) Pambme eme OuIb paspbiieRs Nepe3ayorb IO OTKYNAMB YKA30MD
10 ¢eBpaus 1810 r. (24129) u Takke OTHOCHTEeALHO HMBEHIfl, 3aN0KEHEHXD BB
Onexkyrckuxb CoBBrax®b ykasomb 29 nexabpa 1815 r. (26054).

4) YcraBbp 4 iloHa 1824 r. (29940). Cm. cr. 25, 62, 76, 105. — Ycrasn
1786 r. BnpoueMb, Kakb GyATO, IpPeRNOJAraeTb YKe BO3MOXKHOCTD TAKHXD
11epe3aJoroBb U OroBapuBaerh ce6h mpewmyimecrso. II. C. 3. 16481 cr.54. —
Cp. eme yxa3sn 1833 r. (6626) m. 3 lit. b.

5) CM. 3akoE® 31 iloms 1822 r. (29148).

6) Cv. b CBoab 3axoHOBDL 1842 r. BB YcTaBhb KpeAMTHHXD YCTaHO-
BleHIl y3aKOHeRHid, NpUBeJeHHNA mOADL CT. 1193.

7) Cm Banp. yx. 1829 r. b II. C. 3. 8076 u 3121.
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Bb cayuad mpocpouxn, M AadpHbiimifi 3ajgoroeoft Aour®d yIo-
BJIETBOPAJCA TOJBKO II0 -ToramieHin crapbitmiaro tpeGoBaHis Ha
OCHOBaHIM MpuHUMIA: prior tempore, potior jurel).

He OesmmTepecHo 3aMBTHTb, 9TO TOJIBKO OJHHM TrocyIap-
CTBeHHHS y4pesk/JeHis MOILIM 10 STOMY HOBOMY IYTH, & JaCTHHS
JHLA, Kakb BHAHO, He pblIaauch pa3BI3HBATL PYKH CBOMMD
JOJKHMKAMDb . BB ycTaBaxb OaHkoBb AH$uiaarosa m CaBHHa,
HanpuMBp®b, 3aj0rojarenio He pa3pbimajach I0 IpexcHEMY IIpo-
Jasa 3aJO0MEeHHAr0 HMYIIecTBa 2). 4

Bp 1862 r.3) u Bp 1863 r.4), kaxp uspberro, Bocnocabyo-
BaJo ofulee paspbuieHie 3akJIaANBATL 110 JoOOMy AOJTY HMB-
Hisl, yKe 3aJ10/KeHHHS BB [0CYyJapCTBEHHHX'D KPeIHTHHX'D yUPeK-
neHisxb. MH yBuAMMD BB cabaylouleft riaBb, 4To HESCHOCTb
pemaKUi STHXD 3aKOHOBD OKa3aJa YCIYTY Da3BHTil0 HAIIero
3aJI0r0oBaro IpaBa, O0Jarofaps BO3MOKHOCTH 9SKCTEHCHBHArO
TOJIKOBaHis. 3aBch HYMHO TOJHKO HAIIOMHUTb, YTO CBH STHMI
y3aKOHEHIIMH COBIajJaeTh BpeMEeHHHII — Kakb BT0 Teleps b)
0GHADYKUJIOCH — BHXOAB TOCYAAapCTBA H3D POJH I03eMeJb-
HAro 3ajorofiepkareis 1o KpeauTHHMDb cabakams®). Huu-

1) CM. y3aKOHeHiA, YKa3aHHEHA BHIIe Ha cTp. 343 BH OpuM. 8 H 4.

2) Om. yka3b 29 oxra6ps 1809 r. (23942) § 27 u ykassb 28 nexabps 1818 r.
(27608) cr. 6. Ilpojasa HMYIECTBA, 3aJI0XeHEAro BBh G6GaHKB AHOUIATOBA,
GHia AomynieHa Jgumb BD 1863 r. (40402).

8) Buicovafinie yreepxaennoe Mabaie I'ocyn. Copbra 12 ¢peBpass 1862 r.
(37970), 1II. Paspbmurp HeABHXMMHIA HMYLIECTBA, 38JJ0XKEHHHS BB TOCYJap-
CTBOHHHXb KPEJUTHHXD YCTAHOBIEHiAXD, KAKD HACEJNEHHH, TAKL H HEHAce-
JIeHHHS, Cb BBJAOM& CHXL YCTAHOBJeHifl, 0TAaBaTh, CBEPXD TOro, BT 3AJOIB
YACTHHMB YTBOPKIEBiAMB M JHLAMD . . .

4) Bruicouahme yrsepanessoe MEBHie I'ocyn. Cosbra 11 mosGpa 1863 r.
(40259). O paspbmenin BAAABILLAMD 38J0KEHEHXD Bb roCYyNapCTBEHHHX'D
KPOJHTHHXDb YCTAHOBJEHiAXD JOMOBD . .. OTJABATH OHHE BL 3ai0l'b YacT-
HHMD YIpeXIeHiAMD H JHNAMD.

6) Mocab yupexpgenia JBopaackaro u Kpecrbanckaro BamkoBw.

6) Yxkaap 31 mag 1860 r. (35847) 3aKpHBaJIDb 3aeMHELA Bankp ¥ mpeau-
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miaTvBa BB 9ToMBb 1bab Owmaa Torja IpenocTaBieHa vacT-
HHMD TpeINpiATiAMbD :. CTAJM BO3HHKATbL I'OPOJCKiA KpeIHTHHSA
oflecTBa I 3eMeJbHHEe GaHKA. BB CBOMXBH ycTaBaxb l)
OHH peleNHpoBaJH 3aJoroBHsA cBHABTEIbCTBA M paspbmaiam
3aJ0roJep:KarelaMb AAJIbHBHNIIIA pacnopskeHid 3aJ0:ReHHHMH
YYACTKaMH ; JDYTHMII CJ0BaMM, OHM CTaJM NpHMbBHATH craphe
HMHCTHTYTH, BHPa(OTaHHHe TIoCYAapCTBEHHOH BJIACTBI0 BB TO
BpeMs, KOr/la OHA BHCTYIIA1a Bh KayecTBb MIloTeyHaro kpeairopa.

IonsaTHO, 4TO NMpPH NOAOGHHMD NMOBOPOTH BB HCTOPiH HalIero
3ajora 3salnpeuleHie JHIIMJOCL XapakTepa, eMy IIepBOHAYAJILHO
NIPHCBOEHHAT0, T. €. XapakTepa 6e3yC;10BHAr0 NPENATCTBIA Kb
OTYYKJEeHil0 HeIBHKHMOCTH.

Bp 1738 r.?) Mu BerpbuaeMcs ¢b NepBoil HOPMHPOBKofY
($opMaIbHAIO YCTAHOBIEHisS TaKoro OrpaHHYeHiss IpaBa pacro-
psaskeHia HenBH:HMoOCTbI. HKorga oHo He BHTEKaI0 yske I3b
3aJora, OHO TIpEHMYLIECTBEHHO CJYSRII0 o6eslnedyeHieMb G6es-
CTIODHHMD JIeHesKHHMD TPeGOBaHiAMD 3) WM npaBaMb B3HCKa-
Hist, yoKe NpPH3HAHHHMD 110,JIeRalMMH yJ0BJIeTBOpeHin 4). 3a-
npeileHie 10/:KHO OHI0 OHTH HaJ0keHO ) Ha ompexbaenHywo
HEeJBHJKHMOCTD ; IIDH HEBO3MOKHOCTH TOYHAro 0GO3HAYEHid 10-
IyCKaJIHCh OAHAKO M oOLlis 3ampelleHis %) Ha Bce HeaBHKkIMOe
MMY1ECTBO JOIKHHKA HJIM OTBBTYIKA, HO BB pasmbpb uspber-

CHBAND JHKBHAANIK ccyaEnXb Abab BL Coxpammoft Kasmb n Ipukasaxs
obuiecTBeBHAr0 HpH3pBHid.

1) Cm. ykaadp 4 iroHa 1861 r. (37199) cr. 21; 6 ¢espana 1862 r. (37950)
cr. 114; 20 Mas 1864 r. (40898).

2) Yka3®b 8 iona (7594) m. 10.

8) CM. Ycrab 0 6amkporaxd 1800 r. (19692) 4. II cr. 57.

4) Cp. yup. o ry6. 1775 r. (14392) cr. 98; u kpomb Toro yk. 9 smsaps
1758 r. (10788) ra. XIV n. 6 u 30 anpbaa 1800 r. (19402).

5) Yxasp 17 asrycra 1797 r. (18098).

6) Cp. ysakomeris, npuBelieREHA HoAD cr. 2850 3ak. rpaxa. Bb Ceonb
1832 r.
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HOH CyMMH. OJT0, TaKb CKa3aTh, cyle6Hasf HNOTeKa BbH ca-
MOMD [€pBOHAYaJbHOMB BHIB: a4 ydepsaHis ussbersoft
CTOMMOCTH HeJIBH:KMMAro o0BbeKTa, H3b KOTOpOfl KpeIHTOpD
JNOJIPKEeHD II0JYYHTL YJO0BJETBOpeHie, 00bEeKTh 3TOTh BPEMEHHO
H3beMJIETCSs M3B 000pOTa, TAKD UTO paclopsiieHie yJacCTKOMD,
Ha KOTOPOM®D JEMKHTD 3allpelieHie, BO3MOMKHO JHIIb 110 yI0BJC-
TBODEHIN JeHexmHaro uHTepecal) amuma, mo mpoch6h KoToparo
HaJI0eHo 3anpelleHie 2). OGesmeynTeIbHAS TAPAHTISA, KOHEYHO,
He 110cTpaja’aa OH, ecJH O6H eft 6HIa NpHIaHA a6COJIOTHAS CHIIA ;
TOI'Jla 3alpellleHie, Kakb IbiicTBUTeanbHOE OrpaHMyeHie BB npaBb
PacnopAKaTbCs HEJBUMRUMOCTAMH, NMPUMbBHAJIOCH OH Yy Hach Bb
XVII Bbkb aumb kakd npeisapuredbHas Mbpa npH KoHPH-
ckanin 3), mm1 kakdb 1biaecooOpasHoe CpeiCTBO, YTOGH TIpeo-
XpaTuTh cropHoe *) uMbHie 0TH NpoJaskH H OT'H CBSI3AHHATO Cb
Hefl cHCTeMaTH4yeCKaro pasopeHiss CO CTOPOHH BpPeMCHHAro Xo-
3sIMHA.

Ho B® »aroft craaiu pasBHuTid Halllero InpaBa INepexolb
HUMYILECTBA Kb TpeTbeMy CyObeKkTy ¢h o6peMeHeHieMD Bb I0Jb3y
JHLQa, N0 OTHOLUEHI Kb KOTOpoMYy Ipio6pbraTesab He sBIsAJICA
00513aHHHMDB, CuMTaJoCh Toraa HeyMbecrHhMBb. CeHaTb He-
OJHOKDaTHO HAIOMHHAJD MBCTHHMD YYpesKIeHiAMD 0 HeJomy-
CTUMOCTH IIepexo1a HeIBHKHMOCTH BMbBCTDb ¢bh o0peMeHeHieMb Kb

1) Cp. yxaanp 1773 r. (14049).

2) Honyckadoch, pa3ymbercd, nepeHeceHie 3ampelieHid OTb OJHOrO
umbEia Ha apyroe. Cwm. mamp. yk. 1805 r. (21622) u 1810 r. (24102).

3) Cp. yk. 8 Mapra 1751 r. (9838) u 1 mapra 1755 r. (10072).

4) Cp. Hamp. yka3b 27 asBapsa 1798 r.; npu sromd HMBHie yacto Gpaioch
BDb K&3eHHHA IpHCMOTPD. CM. ykaas 1816 r. (26816). ua BREBmEAArO NpaBa cp.
cr. 610Y.T. C.u Cemarckoe pbmenie 1870 r. Ne 1885.— Cuoproe uMbmie, Kakb
TAKOBOe, MOra0 OBITh OTYYXJeHO, HO YJNOXeHie yxe NPH3HAI0, YTO HCTEUD
HMBAL NPaBO OTHICKATH MPHCYXKAGHEYI0 eMy Bellb Bb PYKaXbhb TPETHbAro JHILA.
IFa. X cr. 214; ato 6b10 NOBTOPeHO YKa3oMb 20 ceHTadpa 1809 r. (28851).
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HOBOMY mpioOpbrare.1i0, CTporo BocCIlpelllalb coBepIleHie Kymyest
kpbrnocti Ha nMbHie NoI1b 3anpelleHieMb Jaske Korja MOKYII-
IHKD H3BABIATH KeJaHie o B3ATIH Ha cel6s Takoro noaral).

OGe3neunTesabHOe 3arpelleHie, JHIICHHOe TAKHMD 00pa3oMb
a6CoI0THAr0 XapakTepa, He HMbJo II apyroft 4epTH, KOTOpYW
MH TPHBHKJIH OOHKHOBEHHO CBfI3HBATL Cb 3aJOrOMD:. 3alpe-
lleHie He C€O037aBaJo0 IIpeMMYlL(eCTBEHHAro IpaBa Ha
¥IOBJETBOpEeHie BB IMOJb3Y JaHHAI'O JHIA 2): KpeIHTOpPH, IpH-
TA3aHiA KOTOPHXD elle He CHa0keHH TAaKHMDb 3allpellleHieMD,
KOHKYPHPYWOTDH CBb Tpe(oBaHieMDb, o0esNeuyeHHHMD BB TaKoil
¢opmb. Hurab vbTh c1bI0BB, uTO 3aupelleHie 1aBa.o 1paBo
YIIPaBOMOYEHHOMY JIMIly Y/JOBJETBOPHThbCA paHbllle IPYTHXD
3D CTOHMOCTH YYacTKa; TOJBKO 114 Kas3HH YIoMHHaeTcsA 00D
0.1HOIl 0COGEHHOCTH : ed OIVIallleHHHsA TpeGOBaHiA yI10BI1eTBOPA-
Jich panblue, whMb Tpe(oBaHIS YACTHHX'D JHMIb, BO3HHKIIIA
nocah HagoskeHis 3ampelleHis OTh eA HMMeHH 3).

Bb nabfictBywineMs npasb4) y mach o CHXB HOpD 3a-
upeiedie, Bb po.IH oleslevunTeIbHolt MBpH, JIHIIEHO HCK.IW-
YHTeJADLHOIl CHIH, TaKb 4TO He MOkeTb OHTh pbuH y Hach
0 cyaeOHolt Hrnorekt BH TOMB CMHCID, Bb KakoMD OHa cylie-
cTByeTdh Ha sanalb. Ho apyras (yHkuis Bemnaro oGpemene-
Hif, a0coqwTHAs CIIa 1IpaBa HCTIA, CTAT1a IOCTeNeHHO pa3BH-
BaThCs Yy Hach 1o Mbpb Toro, kKakp KasHa BDL POJH 3aJI0ro0-
Jepsaredss Hauagda pas3pbmarh pacropsiseHis 3aJosmeHHHMI
ell HeIBIURIIMOCTSIMH, lle CMOTPsI Ha TO, YTO OHB HaX0JWINCh

1) Om. yk. 14 deBpauns 1805 r. (21622), 24 sampaps 1810 r. (24102) u
29 centabpa 1823 r. (29620).

2) 310 BHITEeKaeTHh U3Db cT. 70, 71, 76, 74 4. [l YcTaBa 0 GARKPOTAXD.

3) Cp. cr. 77 1 78 u. Il YcraBa 0 GAHKPOTAX.

4) Cm. CBonp 3akonoBDn T. XVI 4. 2 Cya. Ipaxa. cr. 509 ca. — Yer.
Cya. Topr. cr. 696 ca., cp. Takxke pbuenie Cemara 1878 r. N 68,
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noxdb 3ampelleHieMb BDb pasMbBph Bmaamsoft ccyaw. Takmmsb
06pa3oMb, 6arogaps 3aJory Bb rocyJapcTBeHHHXb KPeIUTHHXD
yIpeskIeHifAXb, a TaKke M 3aJOry II0 IOroBopaMb Cb KasHOff,
0 KoTOopoMB OyldeTh pbub HH:ke, 00pa3oBajcs HOBHHI BHID
ofpeMeHeHisi: 3ampeleHie MeHbBbe 3J0CTHaro xapakrepa, €cjH
MOHO TaK'b BHPA3UTbCA, 3allpelleHie, KOTopoe y:ke He Orpa-
HUYMBAaeTh NpaBa pACHoOpsseHid COOGCTBEHHHKa M pOJb KOTO-
paro CBOIHMTCA TOJBKO Kb OrJaileHilo u3BBCcTHAro ymeHbnieHis
CTOMMOCTH [aHHAaro ydvactka. Takoe 3sanpeineHie paBHSJIOCDH
otMBTKD BB repmanckoMb Grundbuch u ToabKO HasBaHie ero
HallOMMHAJI0 IipexkHee (e3yCJI0BHOE 'npioc'ranomenie npaBa
pacnopsseHis COGCTBEHHMKA.

Korzna ramrs 3akoHoAaTe b Bh cpeJund HHHBMHATO cTob-
Tisl C4eq'h HYKHHMB 0XpPaHATH 1) mnpioGpbraresnss apenaoBaHHArO
YYacTKa OTD> HEBHIOJHHXD NMOCABICTBilf, KOTOpPHA UMbBerTb A4
Hero QakTdh IOJyyeHis apeHIHHXD JeHeI'b Blepeldb IPOIaB-
IIOMD, OHD Ha3BaJD IO CTApOl NaMATH NpeanHcaHHyl kKpBrocr-
Hy10 OPMAJBbHOCTb 3alIpell(eHieMD, HO TyTh ke OrOBOPHJICH,
Y10 OHO 3ABCH HE MOKETDH CJIY:KUTb IpPENATCTBieMb Kb OT-
ugy:kaaTeapHoll cabiawb: sampeuienie osHauaerdh 3ABCH TOIBKO
1peaBapeHie 00> YMEHBbIIEHIH CTOMMOCTH JAaHHAr0 YYacTKA.

Mu Bugbau, uro 3akomH }862 r. n 1863 r. JaaH moBoab
Kb o0lleMy paculMpeHil0 TpaBb 3aJorojep:karess, HO B3TH
y3aKOHeHiA CMArYMIM TOJBKO 3allpellleHie, BHTeKawlliee H3b
3a710r0Boft ¢IBJKH, H He KOCHYJHCb 06e3lleYUTe]bHHXD 3alpe-
UieHift mo HckaM®b 6e3b 3aJoroBb 2). CocraBureau IlomoskeHis
0 HoTapiaJbHO{ dYaCTH NOULIM Jaxbe; OHM Ipenjaraj#d Bb

1) Cm. ykasD 14 oktaGpsa 1835 r. (8476).
2) Cm. 3aKkoHD 12 ¢eBpayns 1862 r. (37970), LI m. 3.
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NIepBOHAYAILHOMD TNpoeKTB ynpoilenie M o6belHHeHie STHXD
sBlenin Bb gopMb o6uiaro yHHuToseHid 3anpeTHTeJbHON CH-
cTeMH H 3aMBHH es cooTBBTCTBYIOLIMMH OTMBTKaMH, BHOCHMHMH
BB KpbmocrHoft peectpbl). Dra MHCIb GHJIa OTBEPrHYTa Bb
OKOHYATEJbLHOIt pelakiii MpoeKkTa, Takb Kakb OHa BHXOAMJA,
IOBHAHMMOMY, H3D npenbioBb 3aJaul, BOJIOKEHHOII HAa KOM-
Muccio ?). IlpesHsia samperHTesbHAs clicTeMa ocrajach 3) Bb
curbh i G6Haa, Kakb H3BBeTHO, HsMBHena Jumb Bb 1889 r1.4).
Ho TbMp ne menbe BB Ilomosenin o HorapiajbnHofi wacTH Bb
esl HuHBIIHell pexakuin ocrajcsi c1Bab sTofl nepBoHAYAJILHOM
MHCJIH; H3D cT. 182 BuIHO, YTO BD IIa3aXbh COCTABHTeJef
BHOCIHMOE BB peecTph sampelleHie ), kakb TakoBoe, He CJy-
JRUTH NMOBOJAOMD Kb OrpaHHYeHil0 NpaBa pacHopssKeHis H 4TO
nocabausaa Gpyukuia Bosmaraercs Ha samnpelleHie TOJbKO Toraa,
KOrJa OHA HMEHHO YCTaHABIHBaeTcsd ¢b onpexbuaenuofl wbabio
BOCIPEIIATCTBOBATD TIepeX0y HeJBHKAMOCTH BB ApYris pyku 6).

Ilpeskae wbMb 3aKOHYMTHL 0630pB TOr0 BIifAHIA, KOTOpOe
nvbia Ha pasBuTie Hamiero 3aJoroBaro mnpaBa HODMHDPOBKAa
rocyfapcTBeHHaro xoasficrea, cabayerp elle OCTaHOBHTHCA HA
sajorh 1o OTKynam’b, [OApAAaMb M [I0CTaBKaMb 4YaCTHHXD

1) IIpoexTs monoXkeHis o HoTapiaubHOR wacTH, BupaGoTamEHft II Orab-
neniemt Co6. E. H. B. Kamnenapin, cr. 40 u 151 mpum.

2) Cu. cooGpaxenia xoMmuccin Bucogafime yTBepxkjeHEoOft 11 sHBaps
1865 r. miua pa6oTh 10 npeoGpa3oBanilo cyne6HOA gacTH, crp. 43.

3) Cwm. Ilonoxkenie 0 HoT. yacTH cT. 179, 154 mpum. 2.

4) 3akond 26 ioEa 1889 r. (6131). Cp. Oruerp mo I'ocyn. Copbry 38
1889 r., crp. 529 cu. ’

6) Ilosoxenie o HoTapiaubHOf dacTH cr. 184.

8) ,OTMBTKH BB peecTpb kpbmocTeHXD XBXL 061 orpamndYeHiR mpasa
COGCTBeHHOCTH HA OTYYXKJAEMOe HOIBHAKHMO® HMYN[eCTBO He NpPEmATCTBYOTH
yTBepXKIeHilo aKTa 0 IepexoaB 3TOr0 NpaBa, €CJHH OrpaBHYeHie He COCTOMTEL
Bb NpaMoMD 3ampemerin“. Cp. eme BpeMerEWsas npaBuHIa H
QOpPMH fJAA PYKOBOJACTBA TOPrOBHXDb CYAO6A M CTAPIMIHXD
BOTApPiycoBs mpu nmpuMbHeHIiH NoNoKeHid 0 HOT. 4acTH 1867 r., c1. 99,
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b b kasuoft. Ilocabansis BHCTyNaeTh BB BTHXD C.Iy4asxb
Tak:#e BB POJM KpeauTopa, HO ofeslediiBaeMoe Tpe(oBalie
BHTekaeTh 34Bch He H3b 3afiMa, a u3b locatio conductio n
emtio venditionis. Bb sTHXD NpaBOOTHOUIEHIAXD HMEHHO OGHA-
py#HBaercas TOT'h BTOPOil BHIHL 3ajd0ra, KOTOpHI 3amajHoe
3aKOHOMATEJLCTBO THIETHO cTrapaeTcsd BHBIMTH, Kakh OHLIO
paubiie ckasamo mnpH xapakrepuctikh  Sicherheitshypothek,
AMeHHO Ta o6esneunTeapHas cabiaka, rab BewHas rapas-
Ti HIpaeTds JMIIb J06aBOUHYI0 pPoab M r1b Ha 1epBoMb miaanb
CTOHTD JHYHOCTH AAHHAO KOHTpareHTa, o043aBILArOCA Kb H3-
BberHOMy ablterBio, coepluenie koToparo uMbercsa Gesyci0BHO
BB BHAY KpeIHTOpoMb. 31bBch 3akiajuBaeMas HeJBHAHMOCTD
He CIyMKHTDH NoMbiueHieMb I KamHTajga H oTJaBaeMas Bb 3a-
KJIaAb JBHRHMOCTh He HMBernh 3HaueHis YKBHUBaJeHTa BHJaH-
HOlt ccyH ; BelllHoe oGealneveHie IpusBano 31Bch npegoxpaHATh
TOJIHKO 10 H3BBCTHOI cTeneHH KpellHTopa OTH BPeJHHXD
noc.ThACTBill HeHCNoaHeHiss Jomra. B GoabuHceTBb cayyaepb
BB BIIYy 00'beMa M0/ps/a H HOCTABKH 3aJ0I"b IOKPHBAETD TOJNBKO
YacTh BO3MOYKHAr0 YOHTKA A4 NOAPAZ0AATE]NA IIH 3aKa34YHKa,
H 9Ty OTJIHYHTeJbHYI 4YepTy JdaHHOIt (OPMH 3ajora MOMKIO
npocabAMTh BbL HOPMHPOBKD STHXDB ¢ABIOKD Mek1y YACTHHIMI
IMIAMH CDb Ka3HOIl y:Ke co cpeJuun npouuiaro pbkal): Tamb
yCTanaBJIHBaeTcd JMIIL onpeableHHoe cooTHOIeHie, IIPH3LHAHHOe
HeoOXO0,IHMHMDb, MeRIY CTOMMOCTbI 00BIIAHHNXD ABficTBilt 1
CTOMMOCTBI) 3aKJaJHBAEMHXD O0DBEKTOBDH, H YTO 00BACHAETCS
y#e TbMD, UT0 OOHKHOBEHHO IIOJPAAYHMKD MJM IIOCTABLIMKD He
MoI'b OH IIpelCcTaBUTh IOJHOIl BewHoll rapanrin. Cabaka
OCHOBaHa TAaKHMDB o00pasoMb Ilpe:kje BCero Ha JITUYHOMD J0-

1) Cp. yk. 81 ijoma 1774 r. (14179) n.; 8 pexaGpa 1776 r. (4544) n. 8;
12 nexaGpa 1790 r. (16928).

i
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Bbpin 1 ecan aTo oBbpie He olnpaBlaeTcs, TO HACTYNaerb,
KaKkDh TpH HapylUeHill Mo6oro o6si3aTe]bCTBA, HeorPAHIYeHHAs!
OTBBTCTBEHHOCTh JOJUKIMEA IOTOMY, 4TO HBTH IJIaBHAro OCHO-
BaHifA 1JdA cocpe10TOYeHis B3HCKaHisA JHIUL Ha onpelb.JeHHHXD
00’beKTaxb.

Takass pacunipeHHass OTBBTCTBEHHOCTL 3acorogare’st Io
JoroBopaMd 10ApsJa H IIOCTABKM BCeTpbyaeTcs BB ysaKo-
HeHisix'b ), HOpMHpYWIMXD 3TH cIbakH Buaots a0 CBoja ?)
3aKOHOBD H OHA /0 CHX'D NOPH NPHHALJIEHRHTD Kb ABHcTBYIO-
meMy TpaBy 3). To oTiHYie OTH 3aMMOOGE3NEUNTEJNBHAI0 3a-
Jora o0bACHAETCA XapaKTepoMb CIABJIOKD, ISl KOTOPHXDH CO-
sjaercs, Bb BUAB 100aBOYHATO MOMEHTA, Bell[HAs rapaHria. Kcian
BHHKHYTb BD OCHOBaHie 3TOH OTJIMYHTEJNBHOHl 4YepTH, TO Cpasy
pyumrest o6aATeJbHasA CHJIA apryMeHTa, BHBOJHMAr0 OTCIOAA
HAlIMMH COBPEMEHHHIMH OPHCTaMH%) BB M0Jb3Y paciIHpeHis
OoTBBTCTBEHHOCTH 110 B¢ B M b 3aJloraMb BooOle: OHH CCHJIAITCS
Ha pEMBPDb Kas3HH, KaK'b KpeaHTOpa, OKpY:KHBILArocs Hanbo.arbe
HHTeHCHBHHMHM CDeJCTBAMH B3alIMTH, M InpeliaranTb de lege
ferenda npupaBHMTH BbH BTOMD OTHOLIEHIH I0J0i4€Hie TACTHHX'D
sajorofepskaresnell. Ho oHH, Kakb BHIHO, SICHO He CO3HAKTD
BO3MOKHOCTII JBOSKAr0 3HAYEHis 3aJ0ra 1 KpoM’b TOro yyckaorb
H3Db BHAY, 4YTO KasHa BHCTynaers 3abch mo cibakamsb, rab
BosMozkHa Sicherheitshypothek, mo6aBoumas rapamrisi, a He Bem-
Hoe o0e3neueHie Cb HCKIOYeHieMD ApYroro 1paBa B3HCKaHis.
OTBBTCTBEHHOCTh IOJKHHKA 31BCh IIMpe He NOTOMY, 4YTO OHB

1) Cp. yxe Pernaments Kamepn-Konuerin 28 ioma 1781 r. (6789) or. 22
n. 6 u cr. 28.; ykasp 3l iloaa 1774 r. (14173); ykassb 28 moalpa 1818 r.
(27582) ; yka3® 14 ioasa 1826 r. (467) m. 10.

2) Han. 1882 r. rpaxa. 3akoHH cT. 2309. Cp. yk. 1838 r. (11818) § 161.

3) 3ak. o cyn. rpaxa. Bb T. XVI u. 2 Coga 3ak. cr. 512,

4) Cvm. sanp.'aETOBE@ pB, 3anorosoe npaso crp. 98.
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o0s13aJics mepelb Ka3HO I, a IOTOMY, YTO OHA BHTEKaeThb H3D
Xapakrepa caBJI0KD, 3aKTi09aeMHX'D 10 Havaja XIX Bbka game
BCero C¢b KasHOM M Beabjacrsie aToro orabibHO HOPMHPOBAH-
Auxb!). Tawb, rab rocyaapcTBo BHCTYNANO U A0 CHXD IOPD
Buci'ynaen Bb POJIH 3aHMO/JaTeds, TaMb, Kakb MH BH-
abmi, J4Aas OTBBTCTBEHHOCTH 3a710r0JaTeds GOJbIIel0 YacThbio
He HPHHMMAJIach BB pacueTb.

IIpu pascMoTpbHiM yka30BB, KacaoLIXCA 3ajora Io Jo-
roBopaMb, KYILIM H HaftMa C¢b KasHoOft, T. e. IIOCTaBKH, NOAPAIA
H OTKyNa, MH BHAMMD, 4YTO M 3aBCh HAINMDB 3aKOHOAATE]b-
CTBOMD> IIPOBOJUTCSA NPHHIMID HEOGXOJHMOCTH IMPOTXAaKH 3a-
Jora?) AnA yZOBIETBOPEHisS KpeauTopa, M MHOTAA Jaske IIpHH-
AN CIeliaIbHOCTH 3),

Ilo mpumBpy samora BB 3aeMHHXD 6aHKaXb TaM'b BBO-
AMTCS Takske TpelbsBIeHie 3ajoroparo csuAbrenbcTBa, BHIA-
BaeMaro KpBNocTHHMDB yupexaeniemb?). Mu Bugbuu, wro
UMBHiA, 3a70MeHHHS BDb KPEeJUTHHXD YCTAaHOBJIEHIAX'D, MOINIH
OHTH 3aJI02€HH BTOPHYHO 110 JOroBOpaM® Cb KasHoff 5); maJb-
Hbfimefi cragiel Bb 3TOMDB DasBHTIH ABJIAETCA paspbuenie
NpeiCTaBIATL BB ofeslieyeHie J0roBopa Cb KasHOH MMYIIECTBO,
yike 38JI0KEHHOe TI0 apyrott cxbakb Toro se poxa ). Takums
nyTeMb I BB O9THXD CJAyYasxb salpelleHie I0JydaeTb 3Ha-

1) Cp. eme a3aJjores mpn apeEnt Ka3eHHAro yuacTka Bb YCTaBbB 0 Ka-
3eHHLIXT 06POYHHXDL CTATbAXDL (BB CBoah 3akomoss 1832 r.), cT. 70.

2) CM. yk. 5 ioaa 1821 r. (28676), 16 anpbaa 1824 r. (20871).

8) CM. yk. 16 cenTabpa 1807 r. (22628).

4) CM. Bamp. ykasb 6 okT. 1816 r. (26451), u y3akoHeHis mpHBeReHHHIA
noxs cr. 1025 3ak. rpaxa. Bb CBoab 3akomoBb 1832 r.

5) Cp. yxaab 17 cemTalps 1846 r. (20448) u 26 nmexaGps 1849 r. (23775).

6) Cp. kpoMB BHIeNpHBeJeEHHXT eme yK. 12 ioxa 1817 r. (26923) u
16 mapTa 1816 r. (26201).
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YeHisi o6peMeHeHie HeJBIUKIIMOCTH 6e3b NpeKpalmieHis
npaBa pacnopsskeHisl).

Ha 3ajorosoms npasb, Kakds 9TO BHTekaeTh H3b HACTOS-
maro o03o0pa, NOATBEep:RAAETCS CosljaTeqbHAsA paloTa HalIero
3aKOHOJATEJbCTBA. SalNTa Ka3eHHHX'b IHTepecoBdh He NoMb-
1IaJ0 rocy1apeTBy 3aGOTUTHCS M 00> HHTEpecax’b YAaCTHHX'D
JHALb : TIapaJielbHasd HOPMIPOBKA ITPaBOMOYill 3aJoroepsraTess
H 32JI0roaTel NoBeJa Kb MOCTENIeHHOMY M NPaBHILHOMY pas-
BHTIO HMHCTHUTYTOBB. S3aBch He GHIO HeOOAYMAaHHHXB 3aHMCTBO-
BaHiff H3b HHOCTPAHHAI'O npaBa, He ORJI0 TaK:ke YyBaeyemifi
YICTO TeopeTHIeCKHMH coolpasenissMi. CymiecTBY0OLLisl paMKIl
MQJI0 110 MAJy paclIHpsINCh, HO He paspyllaTich, Kakb 3TO
BHIHO H3B yHeps:aHisi crapoit tepmiumosorin. Takoe sBiIeHie
HeJb3s1 He TNpPU3HATL OTPAJAHHMD, 1 MOYKHO IOeJaTb, YTOOH
OHO TIIOBTOPSJIOCH BB JAPYI'MXb 00J4acTAX’D Hallero rpaaan-
CKaro Ipasa.

1) Cu. mo aroMy moBojy copaBeiiuBuis 3ambuania K. Am—poBa BL
Opua. Bbereukh 1877 r. k8. 5 m 6: K1 Bompocy o mpasb 3amora cBoGon-
BHIXDb YacTeR I'BHHOCTH 3&JI0KEeBHATO HMBHidA.

23



INJraBAa VII.

CBorieTBa 3alioroBaro o6pemMeHeHisl Bb
IbieTByIOIIeMb PYCCKOMD IpaBsb.

Jleranbuoe ompeabiaenie 3anora. — Pacmmpenie mpaBomodwift 3asoro-
narens. — CooTHomiemie BelHATO M JHMYBATO MOMeHTA. —- BosunkHOBeRie
3AJIOTOBATO NPaBa ; 3aKJIAQHAA KPBNOCTH H 3aj0roBas HOANMHCKA. — 3apo-
AHIIH cyneGHOR HIOTeKH. — 38J0r'h Bh KPeAUTHRXD YCTAHOBIEHIAXD ; CCYAW
HA CeJIbCKOXO034fICTBeHALA Yy IIenis H cosoBekceds ['ocynapcreennaro Banka.

B® ramemd nunh abticTByoleMs nmpaBb MOKHO OTHCKATD
od¢uiianbrHoe, TAKD CKasaTh, onpexbieHie sajora, HO He TaMb,
rab cabaoBado OH o0kHAATH, He BH CBA3M Cbh YUeHieMb 06D
aToMD HHCTHTYTB BB 1 w. X 1. Tamb ykasuBaercs JHIIb
Ha olesneynTe bHY0 QYHKIiO 3a70ral); ompexbuienie e BH-
CTaBJIeHO KaKkb OH cayyafino BB Ycrab CypomponsBoacrba
Toprosaro mo mnoBoxzy cabaokdp in fraudem creditorum: msn
npumbuania kb cr. 569 sroro ycraBa MH y3HaeM®b, UTO ,,3aJ0I'b
ecTh He 4YTO MHOe, KaK'b OTYYy#JeHie IpaBa pacropsiieHis, cocra-
BIAKIIArO Hepas BabHylo NPHHAAJIE:KRHOCTh NPaBa COGCTBEHHO-
cru“. He roBops y:ke o TOMB, YTO BTH CJIOBA He YKa3HBAIOTH Ha
IVIaBHOC 3HAaYeHie ocyILeCTBJeHisl 3aJoroBaro IpaBa I oOCTa-

1) Cp. cr. 1554, 1587.
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HABJMHBATCA THIOb Ha OJHOMD 13T moc.ThIcTBift atoro obpe-
MeHeHis, MOskHO KpoMb Toro yeMmorpBTh BB ATOMD HElOJINIOMD
onpebaenii moiokenie, ne coorsbrerBywitee HEHD ABICTBYIO-
ueMy mpasy !). CoBpeMeHnHe seMeJbHHe I 3eMCkie GaHKH, a
TaK/Re KpeJUTHHSA o6iiectBa, paspbiranTs 3ad0I"b yike 3a-
J0skeHHO!! HEeJIBU/KHMOCTH, TaKb YITO JII0, CTaBilee 110 OTHO-
IeHin Kb HHMD BB I0JOKeHie 3ajorojaress, He JHUIAeTCS
[IpaBa pacHoOpsiskeHiss BB TOMDB CMHCTDB, 4UTO MoskeTdh 110]1Bep-
rath CBOK HeABHAKINMOCTh JblicTBilo JadbHbBHNNIX'H 3a7J0I'0BHXD
cabaokb ?).  VeraBaMb STHXD KPeHTHHXD YyupesleHifl 1mpe1-
IIECTBOBAJII  BHILUEYTIOMSIHYTHSI  ysakoHeuist 3), muwbpuiis Bb
BHAY 3aJ01h> UMbBHII 1 JOMOBD, Yike BAJI0KEIHHXD Bb Trocy-
dapCTBeHHHXDh KpPeJAUTHHXD yCTaHOBIEHIsIXD; Whib 5Ty 10
kpafiielt Mbpb Moo BHBECTH II3h caMaro sardasis %) coor-
phrerByoinxs Buicoualtime yrBepskieunnxn Mubuitt ocyap-
crennaro Cosbra. Ho camoe coaep:kamie cuxp 1ocabi-
HUXD JaeTdhb HOBOIb KD PACIPOCTPAHITEIHHOMY TOIROBaHiw,®
TaKb KakDb cpelll CIBI10KD, KOTOPHS He JOJMMKHH CUNTATLCS
npensiTeTBieMd Kb JajdbHbilizeMy satory, yuoMHHAWOTCS 11 34 -

1) BipoueMs 0HO M He cOOTBBTCTBOBAJO y:Ke 1paBy, NBACTByloIeMy BT
1876 r., korga OhLIO H3JaHO y3aKOHeHie, MOCIHYXHBIIeC OCHOBAEieMD NpuMb-
qyamio kb c1. H69 (I1. C. 3. 56466).

2) Cm. ycTaBb AaKNiOHGPHHXD 3eMedhHHXT OARKOBDH CT. 11; ycTaBD
3eMckaro 6anka Xepcouckoft ryGepHin cT. 26 npaM. 2; ycrasdb C. IlerepGypr-
ckaro Kpeanrmaro O6mecrsa cr. 21; Ilonoxenie o I'ocynapctBennoMt JIBoO-
psiHcKOMD Bamkb cr. 22,

3) 12 $enpausa 1862 r. (37970) n 11 moaGpsa 1863 r. (40259).

4) 12 noaGps 1863 r. O paspburenid BaAaAbIABUAMD 3AJ0KEHHARXD BH
rocy1apcTBeHHEHXh KPEAHTHBIX'D YCTAHOBJEHIisIX'L JOMOBL, TOPrOBHIXT, 6aHL
H $a0pHIHKXT CTPOEHIA OTAABATHL OHBIC Bb 3AJOI'hL YACTHHIMD YyUpemRaeHisaIMD
U muuaMb. — B1 3akont 12 ¢espana 1862 r. u. Il rmacurs: Paspbuurs me-
ABHAKHMBIA HMYIIECTBA, 3aJIOKEHHWS BL TOCY AAPCTBEHHEM X T KpPCAHT-
ABIXD YCTAHOBJIEHISX'D, KAK'L HACEJACHUBIS, TAK'D I HEHACEJNeHHLIA . . . . OTAA-
BATb CBOPXD TOTO BDL 3AJIOT'DL YACTHHMD YUpemJeHiAMD H JHUAMD, HA cIb-
AYOUHXD OCHOBARIAXD . . . .

‘)’;*

&
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Ka1aanusa kpbonocrnl), a mocabamisi, kakbs usebermo, Bb
rocy/JIapCTBeHHHX'h KpPeAUTHHX'D YCTAHOBJEHIAXD 3aMbHaMICDh
npeIbsiBrenieMb cBuibresncTBA O0TH KpbmocTHHXD AbIBD I
3aJI0TOBOII TIOAMICKON, H3b Yero MOsKHO OHJO Jer'K0 BHBECTH
3aKJgoyellie, 4TO I 3aJ0r0BO€ IIPABO BD MOJb3y YACTHATO JIUA
He JJ0JkHO OHJIO JINMIATL COGCTBEHHHKA IpaBa JauabHbiimaro
sagora. Bgo6aBokd okasatoch, uro cr. 1215 Verasa ['pask-
npanckaro CyI0lpol3Bo/ICTBa, YOMIHAWLULAA 06'b ¥ 10BIeTBOPCHIH
sanorojep:karesefl o CTApMIUHCTBY 3aKTaAHHX'D, KaKkb
6yATO0 TOATBEPs#:/aia I[pPaBIILIOCTL 9TOr0 BHBOAA. Pasb ro-
BOPIITCSI 0 CTAPUIHCTBD 3aKIAAHLXD, TO HTO Ipeallolaraerb
no Kpaftmefl MBpb HaIMIHOCTL ABYXD TAaKkHXDb CIDBIOKD 10
MOBOAY OJHOI 11 Tofl ke HEIBISRIIMOCTH, TPl 4YeMD CcoBep-
nrefie BTopoft H3h HIXD OTHOCHTCSA KT Nepioly BpeMeHH, KoI/ia
Ha HTY HEJABILRHMOCTL CYILECTBOBAJIO Yi#e 3aJ0r0BOe NpaBo BB
moandy yacrmaro amia. Ho aTo coBnmageuie ckopbe cayudafinoe
u cr. 1215 Verapa Bpsiib M1 BH3BaHa CTpeMJeHieMD Coraco-
BaThes ¢ sakonamu 1862 1 1863 rr. I1sb MoTHBOB®D 2) BHANO,
gyro cocraBHTeal Ycrapa I'paskganckaro CyHolpoisBoJCTBa He
IpenoJaraml CyIecTBOBANisSl Y HaCh HIIOTEUHAro CTAapLIIHCTBA
H OHN, peJaKTHpys HasBamHYyW craTblo, MMbanm no BceMy Bb-

1) 12 ¢esp. 1862 r. III, 3) AKTH cin (KOTOpPHMH BiAanBieub 3aj0XkeH-
HAr0 KpeQUTHOMY YcTaHOBIeHilo HMbBRig o6e3ameunBaerh Ha ceMb HMbBRiM
JOJIIb CBOf 4ACTHOMY yupe:xieHil0) He MOTYTh OHWThL COBEpIIAEMH, KOTJR
ecTh BL BHAY 3alpelieHia HAH Apyrid o06CTOSATENbCTBR, IPENATCTBYOllia 110
ABACTBYOIHMD 3aKOHAMD COBEpImeEHil0 aKTa KPBHOCTEHMD HOPAIKOMD ; HO
JROJITH rocyIapCTBEBUKMT KPeJHTHHMD YCTAHOBJIEHIAMD 10 IEPBOHATAILHOMY
BB HHXDB 3aJ0ry HMBHiA, OTBBTCTBEHHOCTH N0 BHAAHHHMD IJdsd 3AJOTA BD
Nbaaxb ¢b KasHOR KoHmiAMB CBHABTENBCTBDL M A OJT H, o6e3neYyeHEHIC 3 A -
KJalHH MU HA TO XKe HMBRie, a paBHO 3ampenieHis 0 BCBMD CHMD JOJ-
raMb He CIY:KATHL NpelsTCTBieMb Kb COBeplleHilo HOBOft 3akjajgHoft. — 3a-
KOH'b 11 HoAGps 1863 r. ColepARUTD CChIMKY H& colep:kanie 3ak. 12 ¢eBp. 1862 T.

2) K1 cr. 1222 Yer. I'p. Cya: ,B1 HanmeMd rpaxjanckoMD mpaBb He
CYILeCTBYeTT, NPAaBHAT, 00 MNOTEKAXD MJIH O CTAPUIHHCTBL JOJArOBL . . . .*
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poATiio BB BHIY oOskiilaeMyl Toraa pedopMy HalIero 3asoro-
Baro npaBa. Cb AToll e ToukH 3pbHiA T01#HO OHTH 00B-
sicieno npomcxoskienie cr. 183 Iloosxkenia o HorapiaanHoft
Yacru 1).

[IpakTHKa oJHako, He cMOTPSI HA 9TH HECOMHBHUHS oOCHO-
BaHisl 1Js PaclpoCTPaHHTEILHAr0 TOJKOBaHis, cHavaaa He pb-
1aJach NpHIABATL HA3BAHHLMD y3akoHeHissMb 1862 11 1863 rr.
sHavueHie o0liaro paclIHpeHis IpaBb 3ajorojep:atenast. He
TOJIbKO aune/isnionae /[enapraventn 2) Cemara, Ho H Kacca-
nioHHK1 3), TpH3HABAMHN OJHO BpeMs, UTO 3ampelleHie 110 3aK.a-
AHOl BB I10Ib3Y YaCTHAIO A JOHHO OBIO CUNTATHLCSA Tpe-
NATCTBieMDb Kb Jaqabbiiemy sajory. Jlumb BDL HoBbilee
BpeMsi BocllocarbgoBado co cropoHn CemaTta ypaBHeHie 3a.10ro-
BHXD c¢ABJIOKD BB TOMDB CMHCIbB, uro H nocab sajtora Bb
YAaCcTHHA DPYKH JonyckaeTcs JajbHbiiiee oGpeMenenie Toft ke
HEIBIZRIIMOCTH 4).

Hysno 3aMbTiTb, YTO 3aKOHOIATEIHCTBO NOCTBIHATO Bpe-
MeHH, TOBHIIIMOMY, COUYBCTBYeTh TaKOMYy paclllipeHilo npaso-
Mouiff 3ajorojareseli; CTOHTH YKasaThb TOJbKO Ha Bucouatime
yrBepskienHoe Mubmie TocyaapcrBennaro Cosbra 24  su-
Bapsi 1884 r. %), koropoe BB cT. 2 paspbiuaerh BHAAUY CCYAH
OB COJI0-BEKCENS H TAKHMb JILAMDb, KOTODHS IpeICTaBIsOTh

1) ,Mlocabayomie akTH 06b orpannyeniax’s npaBa COOCTBCHHOCTH
YTBEP:KJAITCA CTAPIIHMD HOTAPiycOMD 1t OTMBLTKH 06D 3THXD OrpaHHYeHifAXD
BHOCATCS BB peecTpb KpHUOCTHHXD ALab, He Tpebyst Ha TO corJaacis JHUD,
Bb 10Jb3Yy KOTOPHIXD UMBIOTCH OrpaBHYCHis, ecaIH BIpoYeMD MNpPABA CHXB
JHIB HO HApYLIATCA orpaHHyeniaMit nmocablylomuMu“.

2) Pburenie o6maro codpania mepBuixb Tpexh llemapramentondb M le-
napr. Iepoabain orn 1868 r. Ne 397 (Coopuukt Patbkosa-Poxmosa 11 1871).

3) 1877 r. e 314.

4) 1889 r. Ne 88.

5) II. C. 3. 1980.
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BH 3aJ10I'h HEJBH/RIIMOCTH, Yike oGpeMeHEeHHHA 3alipelleHiaMu
Bb M0b3y KPeINTHHXD YCTAHOBJeHifl MJIH 3aKjJaIHHMHI BB
N0JIb3Y “ACTHHXD JIHIb.

OTHOCHTE:ILHO JApyTraro BHAA paclops#eHill 3a’10seHHOL
HeIBIRIIMOCTDI0, OTHOCHTEJILHO KYNJIH-NIPOJaskH, ¢Ib1yeTd IIpH-
6aBHTh, UTO BB YCTaBaXDh BLIIEHA3BAHHWXD KPeIUTHHXD yCTa-
HOB.IeHitt 1) gomyckaercs, kakh H3BDBCTHO, OTUyskAeHie TaHHATO
VYaCTKa CO CTOPOHH 34aJ0roJarel]si, HPH YeMb IOKYIIIUED
npioGpbraers o6peMeHEHHYI0 HHOTEUHHMD JO.IrOMB Belllb. DBb
HBKOTOPHXD H3B YCTABOBD MIIOTEUHHXbL GAHKOBD 2) Tpefyerca
JJs 8TOro paspblieHie co CTOPOHH KpeIHTHAro yupeskieHis.
Ho rorma Oyierp JokasaHo, dTO BB OTABIBHOMD cayuyah npex-
noJaaraeMas npojama He HApylIaeTdh IHTePeCOBD 3aJ0r0Jep:ha-
Teldsl, TPyAHO OyJeTh OTKa3aTb KOHTpareHTaMd I10 KyIIb-mpo-
Jamb BD NPHHYIHTEJLHHXD CpelCTBaxD s IIpoBedeHiA OT-
qysAeHid H IO0MIMO Bo/OI OaHKA.

Yerasp I'paskianckaro CyzaompomsBoictBa 3) npeamnodaa-
raerd ¥), wro i BB cayuab myGiurdHOll TPOJaKH HeABHIKHMOCTII
Mo HCKaM'b APYrHX'b KPEJUTOPOBD 3aeMILIIKA KpPeIHUTHAr0 yupesk-
Jlellist, YJaCTOK'D MOeTD IlepeliTH Kb NMOKYINIIHKY ¢b 6aHKOBHMb
J0JrOMb, €CTIH TOJALKO MOKYNIHKD 3aABHTH Ha ATO coruaacie 9),

1) Cp. cr. 11 YcraBa aKmioHepHHXD 3CMeJbBHIXD GAHKOBL; CT. 21
Ycrasa C. Ier. Kpeaurnaro O6mecrBa. Om. ewe Ycrapp C. Iler. 3aknanuaro
OGuectBa 4 Iioaa 1861 r. (37200) cr. 67; Ycrasr ToBapuumectna Ilosemeln-
naro Bamka 1866 r. (43268) ct. 47. Tpebyercs Toabko yBbaomienie Banka.

2) Cm. [Tonoxenie o Iopoackuxss OOCuiecTBeRHHXDL Bankaxn 1862 r.
(37950) cr. 114.

3) Cr. 1184 : IloayauBn cin o6bsBiaeBia (0 myGanasofl mpojax’t) kpe-
JHTHOe yCTaHOBJeHie 0043aH0 HeMeNJeEHO YBBIOMHTH MBCTO, IPH KOTOPOMB
OpoN3BOAUTCA IpONaKa, o cyMMb, cnibaylomefl Kb IepeBoly Ha NOKYIIHKE,
U 0 nopaaxb ed ymaaTh Ha ycJioBiAXb cabiaHHaro safma.

4) 3nbenr mecoMEbHHOE HOBIIECTBO YCTaBa&; cp. cT. 1283 2 4. X ToMma
no uan. 1876 r.

5) O mpaBax® GaEKa BL cayda’h HENOKPLITIA J0ara mpojaxeft ydacTka
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TAKDb YTO 3alpelleHie 10 3alJory M 31bch He CHuUMaercd, a
nvbrie BMBerb ¢b HHMD 1IepexoduTh Kb TpeTbeMy JHILY.
Cenarp !) 1ame pacnodo:keHd?) npuMbHATH 3Ty cTaThlo M Kb
UMBHIAMD, 3aJ0KeHHHMD BD YACTHHA DPYKH, KOrja OHH IIO
JMYHHMD B3HCKaHIAMD HasHauawTCs Kb npojamb no Hacry-
IUIeHisT cpoka, o6osHaYeHHaro Bb 3akaajamoft3). Takumb
006pa3oMD €037aeTcsd BO3MOKHOCTh JOBOJBHO CTPAHHAI0O ABJEHIA :
100pOBOJIbHAA MTPOJaKa y4aCTKaA, 3a.10/KeHHAr0 B'b YACTHHSA PYKI,
JA0JI’KHA CYHTATHCSA HEBO3MOXKHONl, HO €Cau JIMYHHE KpeJHTOPH
BIagbiabna NpeabABATH CBOM Tpe6oBaHisi KO B3HCKaHil0 H Ha-
CTYNIHTD NY6IMYHAA NIPOJaka, TO 3aKJAJHAA MOMKOTH OCTATLCSA
Bb cuab u pacnpocTpaHuTh cBoe gblicTBie Ha HoBaro B.a-
ababua.  Brnpouemdb CeHarTh, Kakb BHIHO, CKJIOHEHD?) Kb
npu3Aafilo TB{ICTBHTEJbHOCTH 1006 POBOJIbHHXD OTYYyHAeHift
3a.10’KeHHOIl HEJBHKHMOCTH Cb COXpaHeHieMb 3aJ0roBaro obpe-
MeHeHis II0 3aKJa]1HOIl : Takb Hanp. 10 N0OBOAY HCKa 3aJjoro-
JepsraTels HA YYACTOKD, Ilepelleqlill IOCPEJCTBOMD KYIIH-
NpPOJAKH OTD 3a.0r01aTesd Kb TpeTbeMy auuy, CeHaTh 0 1HAKRIH
IIPH3HAJID, YTO B3HICKaHie JOJMKHO OHTL O0pallleH0 Ha HOBaro
BJa,1bJablia, HE3aBHCHMO OTH BOIIpoca 0 HeXbliCTBHTEJBHOCTH
oTuysaaredbHott cibaxu ®). 3abeb — Bompekn cr. 1458

[0 YACTHLIMD B3HICKARIAMB, cM. H3uBaeMull KoMMHTeTOMB cbB310B%
npeacraBHTeNefl yupexaeHifi 3eMeAbLHAr0 KpPeaAHTa YCTaBb
akn. 3eM. GaHKOBDL (M3Aa. 1886 r.) crp. 159 ci.

1) 1878 r. e 248.

2) OueBnnHo Ha OCHOBaRiM cT. 1185 YcraBa I'paxp. Cyonponssoacraa.

3) Cp. cr. 1187 1 1068 YcraBa ; B ciayya’h 0TKa3a MOKYHIUHKA MPHHEATIA
Ha ce0s I0Jira H NpPH HeJOCTATOYHOCTH NpelToxenHOfl WBHH Ha NepeTOpkKKL
nonoXKeHie 3ajJorogepkarens Moxernh cabiarbca KpPHTHUeCKHMB. Cp. mo
3TOMy noBoxy pasmoriacie Mexay Bep6aoBckumt (Kyps. I'p. u Yroa.
Ilpasa 1883 r. II npua. crp. 159) u 3MupnoBuMDb (IOpua. Bheranks
1885 r. I crp. 156 cui.).

4) 1877 r. Ne 59. .

5) Han npusenennaro phuenia CeHata He BHAHO, KAKHMDL 06pa3oMb
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CBoJa TrpaskJaHCKHXD B3aKOHOBb — HeCOMHBHHasi IIONHTKa
CHaGANTh Hallle 3aJ0roBoe IpaBo Toff alcogTHON ciLIofl,
KOTopasti eMy TpHcBoeHa BB puMckoMDd mnpasb. W 31ben
o6Hapys#yBaeTcsi HOBHII War'b Blepelb, O6aarojaps ycH-
JiAMB cyJe0HOil 1IPAKTHKH, KOTOpass Bb 00JacTH 3a’J0roBaro
[paBa CTapaeTcs 3aBepIUINThH PaGoTy HAIIETo 3aKOHOaTeJbCTBa 1),

Mu Buabmi BHule, 4To orpaHuyeHie IpaBa paclopsismeHist
3aJ0r0]aTelsi BHTEKaeTb H3b yubabBomMxb cabaoBb NMpeskHATO
3aJ10r0Baro NpHcBoeHis 2). CeHATD ke CTPEMHTCS K'b HCKOPeHeHiw
BTOr'0 HAYAJA, HACKOJIBKO JIO3BOJANTS ABICTBYLlie 3aKOHH, H
Bb CBOeMh GTPeMJIeHiM IIpoBecTH NPHHUHND 00sA3aTeNbHOfl IIpo-
JaskH, Kakb Goabe cooTBBTCTBYWLIAro MoTpe6HOCTAMD 060pOTa
OHB MesJy IpouYHMMbB BoclpelljaeTh leX commissaria gaske o
OTHOILIEHII0 Kb ABH:RHMOMY MMYILECTBY, XOTA y Hach IPOJaska
3aKJaja I0CTaBJIeHa BB 3aBHCHMOCTbL OTD JKeJaHIA HOJk-
HHMKa H He cuMTaeTcsl 0e3ycJoBHOft 00SI3aHHOCTBIO 3aKJaaJolep-
ares 3).

Bunre 6nio ynoMsaHyTo o CooTBBTCTBYWLEMD OrpaHIYeHilo
npaBh  3ajJorojare’]s BocCllpellleHil [epefaBaTh 3aKJIaJHBISA
no HaANHCAMD.  JTO UOJO:xeHie YcraBa o GaHKPOTaxb
BHCTaBIAeTC BB AblicTByloumeMd npapb 10 Takoff creneHM
Kareropmueck ), yro CeHarhb), He cMOTps Ha GaaronpiaTHoe

ObI0 yOylleHO H3L BHAY 3anpelienie, Jexaniee B& HMBHIH IpH coBepiienin
KynJeA KpBHocrH.

1) Cp. pia desideria Bp Otuerb 0 ABLACTBIAXDL KOMMHCCiIH ANa ycTpofi-
CTB& 3eMCKHXD 6amkoBdb LV (1859 r.) crp. 137.

2) OcraBieHie BemH y KpejuTopa Iocia’th IPocpouku — sBijeHie BechbMa
paclpoCTpaHeHHOe M N0 HWAL BB o6W4yHOoMD mpasb. CMm. IlaxmMam1®.
O6nasoe upaso I crp. 92.

3) 1869 r. Ne 53.

4) Cr. 1653, 1678 1 4. X Toma.

5) Cu. mamp. 1870 r. N 678.
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HacTpoeHie opiaideckoll mirepatypu!), me pbiates nyreMb
TOJKOBaIifA OTKPHTb BO3MOKHOCTH IlepeAavIl 3aJ0TOBHXD ITPaBb.
Jlunis BB TeveHie Hmubumaro rojga BocmocabIoBado — ecut
Bbpury CyneGuoit T'aserh?) — pbuienie kaccamionnaro /le-
napraMeHTa, KOTOpPoe pa3cMaTpHBaeTdh Bocnpellenie cr. 1653
KaKkb MoloAeNie, H3JaHHOE MCKJIOUHTENbHO BB HHTEpecaxb
COOCTBEHHHKA-3a7101'0/1aTeIsl, U IIpH3HAeTDh, UTo paspbiuenie co
CTOPOHH IIOCABIHATO YIOIHOMOUHBAETD 3ajdorojepsrarelds Kb
nepeaay’db 3aJororaro mnpana.

H3b Bcero »Toro ABCTByeTh, YTO HAIIL COBpPEMEHHHIY
3aJ0I'b YyoRe NOTOMY He MOkeTh COOTBBTCTBOBATH onpel1b.leHil
cr. 569 Y. C. Topr., uro oHD HaxoguTesl eule Bb nepioab
Pa3BUTISL 1T 4TO €I'0 OT.JTHYHTEJbHHE MOMEHTH Bb HacToslllice
BpeMa He ycnbam emte ycranosurnes. Thvb He Membe y
Hach Bb JuTeparyph 3) mnpHHATO npH3HABATL G(e3YCTOBHO 3a
HAIIHMD 3AJOTOBHMD IIPABOMD XapakTep’h aKIEeCCOpPHAro IipaBo-
OTHolleHiA. Kcanm STHMD BHpaskaeTesi TOJALKO TO, YTO 3a.10-
roBoe nmpaBo HMbeTb BB BHAY 3BalyITy ollpeabJeHHAro JeHesk-
Haro mHTepeca?), TO Bo3pa:kaTh MPOTHBD HTOI0, KOHEUYHO, HBHTD
OCHOBaHilt ; HO ecau 31bchb mpeanodaraeresi BDb  HaleMb
3aK0HOJaTeILCTBD sBIeHie To:kIECTBEHHOE Cb PHMCKOM TIpI-
JaTOYHOCTRIO, TO OyIeTh, Mo:derb OHTb, He JHIIHE OCTAHO-

1) Cp. cratbu 'ypassaa n llanbxoBckaro sb Cya Bberankb
1873 r. Ne 204 u 1876 r. Nee 106, 107.

2) 1898 r. Ne 29 BB cyne6HOt XpOHHKE.

3) Cp. manp. TanToBep, 3anoroboc npaso crp. 119. Ha1 upex-
Hel aurepatypel cM. Tepaanuyt, Kparkoc pykoBoactso kT, mHo3Hamiio
uacTtHaro npasa Poccin (1810 r.) Il crp. 53; Kpanuxdenn a1, Hauep-
Tanie poccifickaro rpaxj. mpasa (1843 r.) crp. 265. — Crpannoc onpexbicaie
Bb Cyne6moMb Bbermukt 1876 r. Me 55, O0mee ofoapbaie.

4) Cum. c1. 1554, 1587.
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BHTbCA HA BONpoCH 0 COOTHOILCHIH TpeGoBaHiA M BeLHATO
ofe3anedeHida 110 HallleMy IIpaBy.

AKIECCOPHOCTD, BB CMHCID NapaJielbHOCTH 060HXD IpaBo-
Mouift H BB cMucab Bo3xbBIiCTBIA yyacTH IlepBaro H3b HHXD
Ha OCYUIeCTBIHMOCTh BTOparo, MoxeTb OHTh HalldeHa Yy Hach
Bb KpallHeM® cay4yah ToJbko IpH 3aJorb o AoroBopaMb Cb
Ka3Ho!l, 1B BelHoe ofe3neyeHie MrpaeTb pPOJb IPUAATOYHAIO
MOMEHTa 1 He JHIUaeTh JHYHHI IICKD ero oOHYHOll (yHKIiH.
Ho ecam MH ofpaTHMca Kb 3aJory Mesay YACTHHMH JIHLIAMH,
TO MH BCTPBTHMCSI TaMb Cb 00pa3laMi, BHCTaBIeHHHMH X-Mb
TOMOMB!), KAK'D Cb IIPOTOTHIIAMH Bel[HATO 06e3nedeHis, a HMEHHO
Cb 3a.J0T0MB IOCPEACTBOMD 3aKJaIHOI KPpBNoeTH HIM J10MOBaro
3aeMHaro nmcbMa. CeHarckas IIDakTHKa Bb nocThbiHee BpeMs
cTa’a JOMYCKAaTb BO3MOMKHOCTb IBIICTBHTEbHAr0 3aJ01a MeRI1y
YACTHHMII JNAMH M BHD 8THXD (OPMAILHHXD PAMOKB 2). 10
cTpeMJleHie BH3BAHO ’ReJaHieMb PacUIMpPUTb IOHATIe 0 3a70rb ;
HO HOTapiaJbHHS Yy4pesJeHid 10 CHXD IIOPD PacnoIoskeHH
c4liTaTh IBICTBHTCABHHMD 3aJ0I'b MeX1y JACTHHMH JIHIAMI
Jmub Bb (opMb 3aeMHaro o0s3areIbCTBA Cb BEUIHHMD 00e3-
nedyeHieMb3). IToTH B3LAANDB 1O KpaltHeft MBpb yxe naBHO
YKOpeHHJICS BB HAIINXDb NPaBOBHXD BO33pDBHIAXD H Jaxke cCo-
CTABUTENH YCTaBOBD OcCTaIHCh eMy BHpHEMH 4). TakuMb o6pa-
30Mb BBpoATHO, UTO H J0 HACTOAUIAI'0 BpPeMEHH BbD JKI3HH,
M5t ofe3nedeHiss BellHHMD> MOMEHTOMb KaKOro-Im0o o0s3aTellb-
CTBa, NPUXOJUTCS IpeBpalliaTh IocTbiHee Bb 3aeMHHII J0IID.
AToTh HHTepecHLil BHAD novatio coBpeMEHHAro pycckaro npasa

1) Om. Ipunoxenia kb cr. 1643, 1669, 1673.

2) 1889 r. e 4.

3) Cp. Mefteps, Pycckoe rpaxa. npaso (1894 r.) crp 416.
4) Cm. MoTHBH KB cT. 1185 Yer. I'p. Cya.
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npe;ICcTaBIsAeTd Ty OCOGEHHOCTb, UTO ATO IepBOHAYaIbHOE 06s-
3aTe;ThCTBO BC.IbACTBie coBepluenia 3aka1alHoill kpbnocerit o6:ie-
KaeTcd He BD OOHKHOBEHHYK 3aeMHYl c1BJky, a BD 3aeMb
sui generis, OT.IHYATEJbHAS UEPTa KOTOPAro COCTOMTH BB TOMb,
9T0 MO0 3TOMY 3afiMy HDBTDH OGHKHOBEHHAaro B3LICKaHis, obpa-
aeMaro Boo0lle Ha Bce IIMYLIECTBO I0/URHMKA, & JaHO TOJILKO
1IpaBo, BHTEKaollee M3Db BelllHaro olesredyeHiss I BB CIIY KO-
TOpPAaro KpeIHTOPD Y.10BJETBOpsieTcsl 113b onpelbieHHOl Bel.
ITponmaska 1) mocobamelt 1IM  HeJOBHPYUKA INyTeMB  Ipo-
JaRH NPEeKpPallalnTh BCAKYI T0JTOBYI CBA3h MedkJy KOHTpa-
reutaMi. 3abch TakuUMB o6pa3oMb He MoieTb OHTL phun
00b aKLECCOPHOCTH BD CMHCID MapaseJbHOCTI JIBYXH HCKOBD,
TaKb Kakb JIH1HOe BinckaHie ycrpaneno. Ho ocoGeHnoctsb
3aeMHAro o6A3aTeJbCTBA 3a10T0JaTel]s] BHCKA3HBaeTCS elle Bb
TOMB, YTO 3aKJIaJIHAas INpHpaBHeHa Kb KpbIocTHOMY 3aeMHOMY
MHCbMY, 0e3IeHeRHOCTb KOTOParo He MOKeTb OWTDL JoKasaHa 2).
Cenarb?) n BBb JaHHOMB cIy4yal crapaercss NMpOBOAMTH HOBYIO
TOouKky 3pbHiSI BB IHTepecaxb I10.RHIKA, OTpPHLAs 3HadeHie
cr. 2015 nas KpbBUOCTHHXD 3aeMHHX'DB IHCeMDb Cb BeUIHHMb
obesneuerieMmb. Ho Takoe TheHoe ToakoBanie cr. 2012 Bpaamn
T yTo6HO y#e TOToMy, UTo BB JApyroMb Mberb 3akons %), a
nHor1a Jaske caMb CeHATBY), pacnpocTpaHATD yUueHie o 3aeM-
HHXDb INHCbMAaXbh HA 3akJajHng cxbaku. Eme wmerbe ynau-
HHMB MOKHO Ha3BaThb cchilky CeHara 8) mHa cr. 655 Ycrama

1) Cp. er. 1676 1 4. X 1. Taxkid co6HTid, Kakp o6BanD ojecckaro Oe-
pera, MOTYTDL JHIIHTH N 3aJl0roJicp:KaTens HEJNBHKHMOCTH cabaylolaro emy
YJI0BAETBOPeHis.

2) Cr. 2015 1 4. X ToOMa.

3) 1888 r. N 70.

4) Cp. cr. 1649 1 4. X TOMA.

5) 1869 r. Nele 145, 146, 147.

6) 1896 r. N 93.
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CynomponsBoactBa ToproBaro, kotopas uMbBers BDH BHIY
cabakn in fraudem creditorum. $lcwo, uTo M BaKJIATHHSA MOTYTD
GHTb BT BTOMB CMHCID NPH3HAHK Oe3eHesRHHMH ; HO 3T0 He
npeapbuiaers ciayyas, rab Jumo, yyacrByouiee Bb cIbiakb,
T. €. JOJURHHK'D, CCHJIaeTcsi Ha esl Oe3JeHe:RHOCTb, T. €. Ha
(})afc'r'h HenoJayueHiss JeHerb, YIOMSIHYTHXD Bb akTbh.

Hamp 3akoHD !) roBOpHTB, uTO 3aeMb HE TMOYHTAETCS
Ge31eHeRHEMD, KOIJA 33eMHOE IHCHbMO BHJAHO 110 J0TOBOPY
HaliMa HJIH KYILTH, APYTIIMI CJI0BaMl, 4TO H3DB 3aliMa, cayska-
maro o6HoBICHieMD ApyroMy Abii¢cTBHTEeJdbLIOMY JOI0OBOPY,
MOReTh OHTDH JONYIEHO B3HCKaHie; 1 3T0 03HAUAETD, YTO KOI'Ad
00HOBIGHHOE TAKUMb HYTeMb 0053aTeJLCTBO OKaskeTcsi HeIbit-
CTBUTEJIbHHMDB, TO M 3aeMb, ero saMbHuMBLIill, Tak#ke OyJ1eTb
cunitarbed HeIBHCTBUTEILHHMD I Ge3deHesmHHMDb. Ho Bb
ThXb ClIyyasxb, KOI'la 3aeMHoe IIHCHLMO coBeplueHo Kpbmoct-
HLMD (111 HWHD HOTapiaJhbHHMB) HOPSAJKOMD, TO HCKIOUEHH
Bch BospaskeHisn JoikHHKA, HMbomia nbabl Jokasath orcyT-
cTBie IloJyueHis JeHel"b IUIM OTCYTCTBie BCsiKofi apyrofi causa
debendi, T. e. orcyTcTBie 06HOBIENHArO 06SI3ATEIHCTBA, BHTEKa-
Uaro Hsb KYIUI-UPoJaski, HallMa M T. 1.

- Ecin MH 1npuMbBHHMD Temepb 3TO IOJ0skeHie Kb 3afiMy
10 3aKJajHoll, TO MH HaligeMb TaMb 3aeMHoe Tpe(oBa-
Hie M 00s43aHHOCTb YIUVIATHTL H3BbBCTHYIO cyMmMMmy, HO o0s3aH-
HOCTb O00JeYeHHYl0 BB (OpMy OTBIEUEHHAro ofs3aTedbCTBa,
BO3HIKHOBCHie KOTOparo He Mo:eTb OHTb OCIIApHBAEMO, TAKD
4yT0 31bCb NMPOTHBD 00s13aTellbcTBA HBTDH TAKHXD BO3paskeHil,
KOTOpHST MO OGH UMBThb orpasiruurel]bHoe Bos3abiicTBie H Ha
Beuruoe oGesiieyenie. Heansst peabacrsie sToro mo oTHOUIEHIN

1) Cr. 2017 1 9. X ToMa.
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KD TAKOMY 32J0Ty TOBOPHTL 06h AKIECCOPHOCTH BB CMHCID
NOIYIHEHIS O0JHOI'0 IIPABOOTHOLIEHIS ,1pyroMy, 0co0ento ecJit
craTh Ha Touky spbuisi Cemara!), KoTopHil He J0IycKaeTb
BHeCeHis] KakixX’b OH TO HII OHUIO CyCIEeHCHBHHXD HJII Pe3odw-
THBHHXD YCJIOBill BB 3arJQIHYI.

AxTB, ycramapmmawulilt sajgorb, BMberb ¢1n  ThMD
cos1aeTh OesycaoBHoe oGbiyanie yniaatutb usBbeTHYl cyMmMmy,
Il eJIHCTBEHHHS COOMTISI, KOTOPHS MOI'YTh BlocabacTBin
IOBJIIATL Ha 3To ofbianie, KakDb ymiaTa WL OTCPOUKa,
AOJSRHH OHTbH BHECeHH BD CAMYI BaRJAIHYI0 ; H Takoe I10J0-
sellie O3HAAETD, ‘TO BO3paskeHis, I13h HIXD BOSHIKAWILIA,
TO.IbKO TOr'Ja YHHUTOMRAWTD JanHoe ob(buianie, Korjga oHH IT0-
CTaBJeHH BDL IHelocpejICTBellHoe COHPIHKOCHOBeHie ¢bh BeulHHMb
oGesneuenieMb 2). Bce 3To ouenn MaIo HOAXOAHTH INOXD TMO-
HATie 00> AKLECCOPHOCTI ; ToJayvaercsi, Hao60poTh, BueuataIbhie,
4TO TIPH IepeJaBaeMoCTH 3akI1alHoll naure mpapo IMbiao 6w
[OJABIKHOII II BB BHCUIE!! cTermeHn OTBJIeYeHHBI 3a101"b, KOTO-
poMy Ol 1os3aBujoBajdi Ha 3anaxb Beb ropsivie CTOPOHHIIKIL
MOOGIHIIIBALIH 1To3eMeTbHOIT cOOCTBEHIOCTIL.

Eeau TakuMb 06pasoMb NPHJATOYHOCTL BBH PHMCKOMD
CMHCJID HeJL3s CYHTATH XapaKTepHHMD MOMEHTOML [Js olpe-
abienisa cBoficTBa Hallero 3aJ0roBaro IipaBa, TO NpHJAETCH,
MOKeTDH OHTDL, 1ICKAThL €ero OTJIHYHTEJLAYI 4epTy Bb ApyroMb
nomaATi. Bb aureparyph OHAB yke 71aBHOS) BHCKa3aHD

1) Pbmenie 13 auBapa 1856 r. B C6opruk’t pbmenift IIpas. Cenara I1
(1835 -1864 rr.) I Ne 519. :

2) Cm. cr. 1650 1 2040 1 9. X 1.

3) Om. yxke Qurexsmant, O mpioGpbremin nmpaBa coGCTBeHHOCTH
Ha 3emao, crp. 150; cp. Takke IlIMureavckin Bn Kyps. Mua. Hap.
Ipocbuenia 1875 r. 9. CLXXX ctp. 8 u BepGunosckif, Cyn Bberuuxn
1876 r. N B5.
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B3MIAAD HA HAIly 3aKkJaJAHYI0, Kakb Ha aKTh, yCTaHABIMBRILILiN
YHCTO JHMYHYIO CBfI3b Mex]y KOHTpareHTaMu, BB BHAY TOro,
4TO0 y4peskaaeMoe el IpaBoMoYie OCYIIECTBIAETCA MeMIY NBYMS
onpenBlleHHBIMM JHIIaMH, 6e3b BO3MOMKHOCTH CHHTYJSPHAro
NpeeMcTBa BH IIPABOBOMD II0JIO:KEHIM OJHOTO MJM JIPYroro.
[lpoTuBb »5TOr0 MOMHO BO3pa3uTh, 4YTO Hepaspbuienie mepe-
Aa4M 3aJI0roBaro IpaBa CO CTOPOHH AKTHBHAro cy('hbexkra He
rOBOPUTD NPOTHBD BelHAr0 XapaKTepa, Takb KaKb HBKoTOpHSA
TIpaBOMOYisl, TNpPUYMCIAEMHS POMAHHCTaMH Kb KaTeropiu Bell-
HHXD [paBb, KaKb HAlp. CepBUTYTH, HE MOTYTh CJYMXHTb
npenmMeToMd oruyxsjeHida. Doxbe Bbckumb, koHeuHo, sBiAAETCA
apryMeHTh, BHBeJeHHHH H3b HEOTUYMKIAAeMOCTH 3AJOMKEeHHAro
o6bexTa, BeabacTBie koropott — mo kpatimett MBpb npmauM-
niagpHo — o6JagaTeleMb fABJAETCA Bcerja 3akIaJIHKD HIH
ero HacaBaEUKD. Ho jaske IIOMMMO PasBHTIA HAILEro 3aKoHO-
JlaTeJqbCTBa BD HOBbBIillee BpeMsA H INOMHMO CTpeMJIeHis Halmeft
NpakTHKH, MOXkHO TBMB He MeRmbe M mpi npexHeMD (e3yCJ0B-
HOMD AbtictBin cucremn 1800 r. Hafitu caydau, rab mpaBo
A3b 3akJagHOR OyJAeThb OCYLIeCTBIATbCA BB BUAD abcoaoT-
Haro mnpaBa. IlpeacraBuMb ce6b 3anoeHHHII YYaCTOKD,
KOTOpHII [oCpeACTBOMB /aBHOCTH cAbBiaajgcs CO6CTBEHHOCTLIO
TPeTbAr0 JHNA; BHOCHBACTBIM e HACTymaeTh CPOKD YIJIATH
KanuTajga, Toria KaKb TNPOLEHTH /[0 TOro BPeMeHM HCIpPABHO
BHOCHJIMCH 3ajorojarejeMmb. Heucrnonsenie rJjaBHaro o0s3a-
TeJLCTRA JlaeTh 3aJIOrofep:KaTesio TPABO HANpABIATb CBoe
B3HICKaHie He NMPOTHBD MOJKHHKA, & TIPOTHBD 06JajaTeld Belli
H 9TO B3HCKaHie MOJIyYHTH 34BchL Xapakrepd BelllHAI'O TIpaBa.

OcraBasa nake BL cropon’ Takoe cpaBHHTedbno pba-
Koe sBieniel), MoxkHO OTMBTHTL IO MOBOAY KaskAaro 3ajora

1) Omo oaaako npensuanTesa 14. X ToMa BT CT. 3 mpiioxeHia Kb cr. 694
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YepTH BellHAro TPABOOTHOIIEHis: KoTAa Mo Mpocpodyk’d gosra
aajioronep:aresb TpeOyeThb lepeaadd eMy HeIBHKHMOCTH st
BIaAbHIS ¥ M01b30BaHiA!), TO MOI'YyTh BOBHUKHYTL Caydal, rab
[0 OTHOIIEHI® KB TPeTbHMD JHI@AMD, MPENATCTBYOLIUMD OCYy-
LIECTBJIEHII0 €r0 NMPABOMOYifl, HCKD ero 6yAerTdh OTHIOAb He JHY-
HATO XapakTepa, a Ha060pOTH OCHADYMKHTH MOMEHTH, KOTOpHE
Bb TeOopiH INpPHHEATO CBA3HBATH Cb IOHATIEMD O BelUIHHXD
paBax® 2).

[lonTBepskaenie JHYHAr0 XapaKTepa 3aJOra YCMaTpHBAaeTCs
y Hach O6GHKHOBeHHO BB cT. 1458 1 4. X ToMa, H3B KoTOpOIt
BHTeKaeTh, 4YTO OT4YyXJAeHie HMbHiA, coBeplIeHHOe BONPEKH
salpellienil,, yCTAHOBJEHHOMY 00 ompexbieHHoMy moary?),
6yneTs BCe-TaKH CUMUTATbCA ABHCTBHTENLAHMD, HO 32 TO 3aJI0r0-
JlepskaTesb JHIIaeTcAd BelHaro o6esnedediss # uMberr ToOJbKO
JMYBHI HCKD Kb NpoAaBLy M Kb JAONMKHOCTHHMD JHLAMD,
BHHOBHHMD BB YNylleHiM. 3aJjoroBoe mnpaBo, BMBCTO TOrO
q9ro0H pacHpoCTpaHMTb CBoe N'biicTBie Ha npeeMmHlKka, COBCHBMB
npekpaiiaercs. Takoe sBjenie ¢b Touku 3pbHiA poManmcTH-
YyecKaro ydJeHid PpaBHOCHJIBbHO IPU3HAHI JHYHAro XapakTepa
npaBootHomeHifs. Ho ana nmomuMaHias [aHHON CTATBH HYKHO
uMbTh BB BHAY coofpasenis HAlIero 3aKoHOZATENS, O KOTO-
pHXDb OHTa pBYb BHIe. 3akonb Yy HACH NpeANoJaralb, UTo
HUKTO HE paclojio’keHd Ipio6pbBTaTh yke 3aj0RCHHOE HMY-

1) T. XVI 4. 2 CBoxa, 3akoust 0 Cyn. I'paka. cr. 615 ci.

2) Cp. Bb aromdb cMeicab Jlerafi, O 3aeMAHXb aktaxs (1824 r.) 1
erp. 21; Kyrkoapmuk®, Havsanbnnia ocroBaHis poccifickaro npasa
(1813 r.) L.

3) Korna 3anpeniedie HAJOXKEHO TOJLKO CBb IBJIbI MPEJOTBPATHTHL OT-
yy#kJeHie H CBH3AHO Cb CEKBECTPOMB, TO KYIJIi NpoAaxa GeayclaoBHo Hembil-
CTBUTEJbHA, €CJH OHA COBeplieHa BONPEKH CYILeCTBYlolleMy 3amnpeileriio. Cu.
cr. 1415. — KoBTpacTh Mexay 3TOR crarbell M cT. 1468 sacube oGmapyxn-
BaeTcs BD M34. 1832 r. mMexay cr. 883 m 921, koropwHda o6b ocHOBAHW HA
3ak. 24 Masa 1826 r. (365).
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1lecTBO I CYHTANb HYRHHMD TpelylnpeskIaTh Mokynareiett
nyremd 3anpeuienis. ['ocynapcrBemmas BaacTh ¢b cBoeft cTo-
ponn noBbpserns TBMB opramamb, KoTopHe 06A3aNH 3a60THTLCA
0 HAJOMKeNiH AToro 3ampellcHia U UMBTL ero BB BHIY, Koria
BO3HHKAETDh MHCJIL 00D OTYysJeRid NaRHArO YYACTKA; OJHTENDb-
HOCTh ATHXD OPraHOBL IIpejmnoiaraercsd H cunTaeTCss HOCTATOY-
Holt rapanTieft /1A TOro, YToOH MOJOGHHS OTUYK/ERis He NMbBan
mbera. Ho ecamn Bompekd okUIAHIAMTD 3TH JOJKHOCTAHS JHIA
HApYUIATDH CBOK 0GSI3aHHOCTD, 3AILUTA, TIPEJIOCTABIsEMAas TPeTheMy
JHIY, He JO0JMHA OHTL HIUIOB0PHON; TAaKb Kakb [OKyNaTelb
HIYEero ne 3HAJTh 0 COCTOSAILEMD 3ampellenid mo 3aJjory, KyIus-
npojasca oxaxercs abiterBuTesabmoft 1 oAb mnpioGphreTs HMY-
LILeCTBO, CBOGOHOE OTH JAONTA. JTO He UTO IHHoe, Kakb moGbaa
MOMEHTa TI'IACHOCTH HAaAh MaTepialbHHMD NpaBOMBb; M Ha 3a-
naab npn kuuHoft cucreMb 3ajoroBoe npaBo, 0 KOTOPOMT He
OHJI0 OTMBTKH Bb peecTph, CUMTaeTcCsA He CYIIECTBYOLIUMD s
noGpocopberraro mpio6phrares ).

3ampellleHie BB Halleft 3agoroBoff crcremd, ocHoBaHHOL
Ha 3akJaanoft kpbmoctn, ABIseTCS HEOOXOJUMHMD CIYTHHKOMD
HIIOTeRH I HaJjaraercs BDL HHTepecax’h TPeTbUX'h JIUB, KaKb
npeaymnpeskaeHie o cocrosiBuieMcs y:ke ofpeMeneHin. Ho cammft
AKTh YCTaHOBJeHisA 3aJ0ra coJAepRHTCA Bb 3aKJANHON M HAIOD
3aKOND — C'b lpe:RHelt ToukH 3pbHis — npamo pbuaers, d4ro,
€CINi yCTaHOBJeHH jBa 3aJora Ha ofHo H To ke MMbBHie (YTo MO
X ToMy He IOIyCTIMO), JABHCTBHTENHHHMD O6yHeTh CUHTATLCS
3aJ0r0Boe IpaBo paHbllie BOSHIIKINEE, T. €. TO 3aJI0T0BOE TIpaBo,
KOTOpOe COHEPsRHTCS Bh 3aKJIAHON, paHbllle COBepIIeHHof 2).

1) 3T0 KOCBEBHO BHITEKAETT W3T COMOCTABJECHiA cT. 463 u 1700 Yroxenis

0 HAKA3AHIAXD.
?) Cr. 1630 m. 2.
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Ilpn Takoft KOHCTPYKUiH sampellieHie Hme HIpaeTh PoMH Jaske
Ans onpexbaenis crapumuctsa l). 3aTpyAHUTEILHHMB SIBJISIICS
Ha TpPAaKTHKD BOIPOCH O TOMD 3HAUYEHIH, KOTOpoe NO0JIKHO OHTL
YCBOeHO 3allpelllefily, HaJaraeMoMy HAa HeABHMKHMOCTb Iocab
BH/IAYH 3aJ0roBaro cBHABTe1bCTBA, BHTPECOBAHHAIO AJA 3aJj0ra
Bb KpeAduTHOMB yupesieHin 2). IlocabmeMy, KOHEUHO, BARHO
3aHATH COIVIACHO YCTaBy mnepBoe Mbcro, Koropoe O He OHIIO
3a HAMD oGesneveHo, ecaH OH Jpyrie KpeIMTOPH MOIVH Ipio-
6pBeTH CTApPUIMHCTBO BB IPOMEKRYTOKD BpPEMCHH OTDH MOMEHTA
BHJIa4YM cBUADBTEeNbCTBA [0 NpexAbsABJeHisT ero BB KpeJHTHOE
yupesxnenie. CeHarTs3) pbmanb, YTo CTAPUIMHCTBO BB MOJAb3Y
yupe:Jeniss cuuTaeTrcsd Co JAHA HaJOKeHis 3salpelleHis II0
Buaayb cBuabreancTBa crapumMb HoTapiycomnh. Ho ompeab-
JeHie CTADIIMHCTBA BB CYUIHOCTH He paspbiaeTs Bompoca
00b omnpeabiaeHin TOro MOMeHTa, C'b KOTOPHMD CBSI3aHO yCTaHO-
BJIeHie 3a70ra, KaK'b TAKOBAro: NpH KHMsKHOH cucremB mpejBa-
pureabHast OTMBTKa Tak:ke o0e3lleunBaeTd CTAPIUIMHCTBO BB
10Jb3y olpexB.eHHaro Juia, HO He CO3/aeTh ellfe 3a710roBaro
npaBa. ¥ Hach HaJ0KeHie sanpelleHid nocTb BHAadl CBH-
ABTeILCTBA TaKske He 03HAYAETDH ellle, UTO JaHHAS HEJIBHIKH-
MOCTDL COCTONTD Bb onpenbiaennoyd 3alorb: Hemspberenn
nokaMmbers pasmbpb Hnorewnaro o6peMenenis ; HenapbeTHo eule,
COCTOHTCSI JH BooOLle 3aJ0I"b, TaK'b KaK'h KpeIHTHOe y4peskie-
Hie MOMeTh OTKa3aThCsl OTh BHIAAUM CCYAH U COGCTBEHHHKD
Ch CBoefl CTOPOHH MOKETHh OTKA3aThCS OTDH INpeJsiBIeHiss CBH-
abreabcrBa. OJHHMD CJI0BOMB HBTH ellle TAaKOro MOMEHTa,
H3D> KOTOparo Mo:HO OHJI0O OH BHBECTH OKOHYATEJbHOE COr.a-

1) Cemarn 1893 r. Ne 36.
2) Cr. 192* Ilon. o Horapiaubuon Yacta.
3) 1893 r. e 53.

24
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IIeHie CTOPOHD OTHOCHTENMBHO onpexb.IeHHaro ofesneveniss goJra
HeABIENMOCTHI0. O6peMeHeHie mocrbanelt BHTeKaeTh H3b 06MbHA
BOJIeH3bSABJIEHIlt, KOTOPHI! IIPOHCXOAMTH BDH KpPeAHTHOMD Yupe-
saenin mpu BHAawh ceyan !). Pocmiicka BB 10gydeHIN JeHer'b
noAs olesledyeHie aHHAro y4YacTKa O3HA4yaeTb CO CTOPOHH
ccyaolnoayJyaresst corJacie Ha o6peMeHeHie, a cavMasd BHAaya
IpH TAKHX'b YCJIOBIAXH PaBHAETCS BHpaKeHI KeJaHis co CTO-
POHH yupeskieHiss mnpio6pbern BeiqHoe mpaBo. OCHKHOBEHHO
ycraBaMH ATHXDb KPeJHTHHXD ydpeskJeHilt Tpefyercs elle BH-
cTapieHie oTABJbHAIO aKTa, T. H. 3aJ0roBoit moamHckH 2), rab
3aKJAJUAKD H3DBABIAETH O CBoefl I'0TOBHOCTH IIOAYHHATbLCA
H3BBCTHHMD O00S3aHHOCTAMD BB I0JIb3Y 3aJ0I'0JepiraTels.
Jas arofi 3ajmoroBoft moamucku HBTH ompexbienHoff (opuu 3)
H OHa BB CYU(HOCTH He Heo0XoquMa %), Takh Kakb BHOAaYa M
HoJIyyeHie CCYAH O03HAYATH YHe caMi 1o ce(b BO3HHKHOBeHie
3aJiora, co BCBMH ero mocaBACTBisIMHM.

Ho KoHeyHO HYsHO AJs BTOro, 4TOOH CTOPOHH HMBJIH BB
BHIY HMEHHO 3aJioroBoe oGpeMeHeHie. CeHATH®) Cb NOJHHMD
OCHOBaHieMDb OTpPHIIAeTh CYlLeCTBOBaHie 3ajora, Koraa HBTB
J0K23aTeJLCTBD TOT0, 4TO AOJKHHKL HavbpeHdb OHIBL CO3AATL

1) 3anpeuenie, koropoe Hajxaraerca mocab Bugauu ceyaw (IIpua. kb
cr. 192! Iloa. o Hor. Yacrn § 3), nMbert aumb BTOpoCTeNeRHOe HA3HAYEHI® | OHO
HMBerb HJLIO TONBKO BHECTH BL KPBIOCTHOA peecTph pPaaMBpn yxe ormb-
qeHngaro o0pemeHeHis.

2) Cm. nanp. Ioxoxenie o [BopanckoMt Bamkb cr. 57 u Ycrasn C. Ile-
Tep6. Kpenuraaro O6wecrsa § 18.

8) Cp. YcraBh aKNiOHEPHHXDL 3eMedbHHXDL OaHKOBL BDL H3A. Kommu-
rera Cpbanosnh 1886 r. crp. 97 cu.

4) YcraBp Anexcannpuuckaro Tyabckaro Bamka 23 nek. 1845 r. (19546)
§ 66: xpoMt BHIIENONMEHOBAHALIXL JOKYMEHTOBHL He Tpefyercd OTh 3aeM-
LKA HUKAKUX'D 0643aTeNbcTBD, BMECTO KOMX'B CIOYXATH Aud Bamka yno-
cropbperieMT BL cibianHOA ccyAb caMoe mpomenie 3aeMuUMKa M pocuncxa.
€ro mo KEHrb BT HOJNYyYeHiH [eHerD.

5) Cp. 1885 r. Ne 126; 1895 r. Ne 8; a Takxe 1880 . Ne 88.
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Beli[Hoe o6esneuyeHie BB ThcHoMD cMueab ciaoBa. Kaccaiion-
HHil CeHaTd AJA YCTAHOBJEHIS HIOTEKM HAa HeJBHIKMMOCTL AK-
LiOHEpHAr0 TOBAPHIIECTBA I10 BHIYCKAEMHMD HMD O0IHIaALiaMD
He CYHTaeTh [JOCTATOYHHMD HH HAJOMKEHis sanpeuleHis, HH
Jaske 1pelocTaBieHie IIpeHMYL[ECTBEHHAI0 IipaBa YJ0BJIETBO-
peHist fep:raTeqsMb STHXTD obauraiiti. CeHarb BB STOMB Ha-
npasiedin uMBab npe:kie Bcero Bb BUAY YCTPaHHTh H3b cepb
3aJI0MOBHX'Db IIPaBOOTHOLIEHIH Takid cabiakH, IIPpH KOTOPHXD
JOJUKHHKED 13BABIAETD TOJAbKO O CBoell roTOBHOCTH OTBBTCTBO-
BaTh BCBMD HMYUECTBOMD IJIH Jaske oupexbiennoft 4vacTbl
onmaro1). Ho korza BB CBf3H €D NMOZOGHHMH OI'OBOPKAMH OT-
BOJIITCS KpeJHTOpy IIPaBo Ha IpeHMylIeCTBEHHOEe Y/0BJeTBO-
peHie I Korja sTa 0CoGeHHOCTh OOGHapy:kiBaercsad Bb (opMb
sanpeulenis ), To ThbMb caMHMB TPaBOOTHOIIeHie O.II3K0 IOA-
X0IHTh NOJDb NoHATIe o sasorb, Jame ecam oHo BDL cIBJakb
He HA3BAHO STUMD MMeHeMb. Kciau npuusaTh (e3ycJI0BHO TOUKY
spbuisi CeHaTta, To NMpHILIOCH OH TaK:Re OTPHIIATL 3AJOTOBHI
XapakTepb IpaBa B3MWCKAIis KasHH 110 HeJoMMKaMb. TpeGoBa-
Hie o0b ymaarb Jdoskurca 3abeh Ha Biaaxbabua  00J03KeH-
HOft HeJBUKRUMOCTH I YJOBJIeTBopseTcs Inpesmie YbMD Impil-
Ts3aHisn BCBXTD OCTAJBHHXD KPeauTOpoBSH 3). Bb maHHOMD cay-
yah, ITOMIMO BCAKATO 3aNpelleHis, MH HAXOAHMD Na JHLO ABa
MOMeHTa, AaG6COMIOTHOCTD I HCKJIOYHTENBHOCTh HCKAa KAasHH,

1) Kakn nanp. YeraBn Cecrpopbuxoft iKex. Joporn 9 $eBpana 1873 r.
(51848) B1 § 18.

2) CM. ganp. Ycrappb [IyTHBILCKHXT 3aBOJIOBDL 24 oxT. 1872 r. (51438)
§21.—O06e3mneyenie BKIAXOBT BD FOPOJACKHXT 6ARKAX'L BCBMT FOPOACKHMTE UMY -
I1eCTBOM'L HeJb3f, KOHEYRO, HA3BATL 3aJoroMs : ITox. o Top. O0m. Bankaxo
¢r. 48. Ho xakoe 3HaucHie MpHIABATL 3ampelleHilo, KOTOPoe MOXeTb OHTh
HAJOKEROo Ha ounpenbJeHHOEC HMYLIECTBO BL cHay cr. 47 aroro Ilomoxenia ?

8) Cr. 1163 Yer. I'paxa. Cyn.; YcraBb ak. 3eM. GAHKOBL CT. 24 M 27
upua. Kb cr. 68 Ilon. o [IBop. Bamks, § 48.

24*
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KOTOpHe IpHAAKTH 3TOMY IIpaBoModilo XapakTeps 3amora. On-
Hako HBTL TBMB He MeAbe co CTOPOHH 00s3aHHAr0 Cy0heKkTa
I06pOBOJILHATO YCTaHOBJeHiA Takoro o6peMeHeHis; BCabBICTBie
gero TPyAHO 06e3yCJ0BHO YCTPAHHTH H3B Hallero o0beKTHBHAIO
npaBa nousarie o GesMoJBHOH HioTekh, Kakb 0 peaJbHOMD
Aoarh, BosHHKaolEMDb BB CHIy caMaro sakomal). H npuzercs
NpH3HATH TOTAA, YTO He OAHH CABJIKH CO37a0TH y Hach ?)
3aJ10r006GpasHHsI IIpaBooTHoUIeHisA. UTo ke kacaeTcst 10 cyae6HAro
pbiuenis, To MH Bhule BHABIM 4YTo BB HauieMD npasb sampe-
uieHie, UMD BH3BalHOoe, He CO3JaBAJ0 TpeHMYLeCTBeHHAro y10-
BJIETBOPeHIsT BBb 110Jb3y 3aHHTepecOBAHHAI0 JHUA; H A0 CHXB
Noph Takoe 3alpellleHie, HajJaraeMoe KaKb IpeJBapHTelbHOe
o6esmevenie (¥er. I'p. Cyn. er. 616 cx) man kakbs Mbpa co-
MPOBOKJAIIIASl B3HCKaHie OKOHYATeILHO IPHCYsKAEHHAr0 TpeGo-
Bagist (ct1. 1096), coxpammio cBoft mpeskHitt xapakTeph Bb JBOS-
KOMB OTHOLIEHiH: Ha Hee He pAaCIpPOCTPAHEHO HSKCTEHCHBHOE
TOJKOBaHie 3akoHOBD 1862 u 1863 rr., Takbs 4TO OHO MO
CHX'b NOPDB CIYJKHTD IIpPeNsTCTBieMb Kb OTuy:kIeHi. S3abcp
abTb abcomorHaro mckad), 1 ¢b Apyroft CTOpoHH BTO 3alpe-
njeHie, Kakb M apecTd ABHIKHMAIO HMYLecTBa, IO YcTraBy
I'pasmaanckaro CymonponsBoACTBa, He [aeTh B3HCKATENo, IO
HCKY KOTOparo omo OHJIO HAJoXeHo, TNpedMylllecTBa Iepens

1) HarepecHnft caydaft Takoft 6e3MOJIBHORA HIOTEKH BD HOJL3Y KA3HH
npeacraBiadeTs YcraBn o Hapon. npoposoascrBinm (T. XIII Ceomal BB cr.
106—-210. Kpomb umbmig, BT, NOAb3y KOTOPATO NOHIJIA HPOMOBOJNLCTBOHHAS
ccysa, oTBBYaeTn H OCTAJIbHOE HMYLIECTBO 3aeMIHKA. OT0 pbakift npumbpsn
HeorpamndenHON OTBBTCTBOHHOCTH IPH 3AHMO006€3MeYHTEILHOMT, 3aJ10rh Ka3BH.
Cp.OnmerrefAMd, YKasarelb BONIPOCOBD INpaBa, pas3pbunicHHHXD MHHEH-
creperBoMb I0cTHLiH Mo Komcyabranin (1885—1893 r.) N 102.

2) Aprymertanio AnrenkoBa (Cincrema pycckaro rpaxj. npasa III
cTp. 342), oTpHIANILATO 3HAYEHie STHX'DL NPAMBPOBL I rpaxKAaHCKATO NPABA,
HeJb3d HA3BATL YOBAMTEILHOMN.

8) Cp. mamp. Cenarn 1889 r. Ne 28.
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0CTaJIbHHMH KpeJuTopaMu oTBBTUMKa 1), IpH 1eMb eMy, KOHEUHo,
He Bo3(0paHeHO oO0pallaTh CBoe B3HCKaHie H Ha OCTAJbHOE
HMMYILECTBO, ecaH 00beKTh, HaxoAdulificad 101D 3alnpelleHieMb
(MIH apecToM’b), OKamercs BHOCHBACTBIH HeIOCTATOYHHMS 2).

OHAKO Bb Y3aKOHeHIAXD MOCHBAHHXD JecATHABTIlt MokHO
OTHCKATb OTIBIbHHS T0J0KeHisd, KOTOPHA Tak'h peJaKTHPOBaHH,
Kakb OyATo OH y Hach 3ampellleHie, HaJOKeHHOe BB CHIY CY-
deOHaro pbuieHisa, co3zaeTh HCKINUHTEJLHOE IPaBO HA YJ0-
BJEeTBOpeHie. YCTaBH 3eMeJbHHXD GaHKOBD 3) IpelNHCHBAWTD
nepeldb BHAauefl ccyau morameHie Bcbxb 0603HaYEHHHXD Bb
3aJa0roBoMd cBHAbTenbecTBD 3anpellenit, He pasaMuasn [MpH 3TOMb
3ampellieHilt 1Mo 3aJory orTb 3alpelleHift no cyie6Homy pbiue-
Hilo, Takb 4TO M 32 TOCTBIHMMH €0 ipso NMpH3HaeTCA Iep-
BEHCTBO II0 OTHOLIEHil0 Kb 6aHKYy, H HecoMHBHHO, uTO Takoe
CTApIUMHCTBO HABOJHTH yske HA MHCJIb 00h HIOTEYHOM'Db %)
o6pemenenin. Kiue onpexbieHnbe BHCKa3HBaeTCs HOBHI! yCTaBb
TocymapcrBennaro Banka’®), koropuft Bp cr. 106 mpusnaers
3a B3HCKaHieMDb 110 COJOBeKCe.1AMDb, 00e3lleyeHHHMb HeJBH-
SKHMOCTDBIO, IIPeHMYIeCTBO Iiepelh BCHMH APYrHMMH JOJraMu
3aeMINHKAa ,3a HCKIOYeHieMDb . . . TBXB J0AroBb, KOTOpHE
006e3leueHH 3J0roMb HIH 3alpelleHieMDd, HaJOKEHIHMD
Ha HMYIECTBO IIpe:kje 3alpellleHisA Mo 3aJ0roBoMy cBHIbTe.b-
CTBY, BH/JAHHOMY 114 10Jb30BaHiA KpeJHTOMD Bb I'OCyAapCTBEH-
HOM'B GaHKB“. [loab aTHMU 3ampelleHiAMI, NOJb3YIOLIMMIICA Tpe-

1) Cp. c1. 955 ¥. I. C.; Cenarp 1879 r. Ne 117.

2) Cm. ctr. 1222 V. I". C. u Ykasareap OnnenrefimMa Ne 140.

3) Cp. manp. IlpaBuna nbAcreia u mopsjka abaonpoussoncrsa Locyn.
IBop. 3emenvnaro Bamka 4 jpek. 1885 r. cr. 36.

4) BanKL H3DB cCcyAW He yAE€pPKMBARETDL lleHOI'b H& YIJATY JIOJIrOBD, He
0603HAYCHAHX'D BL 3aJOroBoMDb cBHABTENAbCTBL. CM. CemarTh 18756 r. Ne 502.

5) Cooap 3axonosdb T. XI 4. 2. IIpon. 1895 r.
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MMYLIECTBOMD, MOKRHO T0J1pasyMBBarh H 3anpelieHis, HAJI0MeH-
HBA cyAoMb Ha ocHoBaHin cr. 1096 nm 604 YcraBa I'pauaaH-
ckaro CyZIOTPOH3BOACTBA.

Hakonenn, Jaske BB HauleMb lipolleccyajJbHOMD KoJekch
BeTpbyaercs J000NMTHAs BB 3TOMD OTHOWeHIH cratbsa 1063,
KOTOpasi Ha CJydall HeCOCTOSIBLIEICS 11ePeTOPARKH M0CTAHOBIAETD,
YTO apecTOBAHHOE TBHKIIMOE MMYLIECTBO IIEPeX0JHTH BB COO-
CTBEHHOCTb TOTO KpeINTOpPa, 10 B3HCKAHI0 KOTOPAro HaJOMKeHD
apecTbl). OTHMD YCTAaHOBJIEHO 32 HHMD [PEIMYLIECTBO Ie-
peab JIpYyrMMH KpeIMTOpPaMH, TOJbKO 3aABHBILHMH O CBOHXB
TpeGOBaHiAXDb , M OTUMDb IIPHBHAETCS €ro NpaBO Ha HEIo-
cpelIcTBeHHOe OTHOLeHie Kb Bemy. Ilogo6Hoe TmoCTaHOB.Ie-
Hie BpAIb JAH GH COCTOSJIOCH, €cJu GH COCTaBHTEIM YCTaBa He
TpeJnoJarajds CylecTBOBaHis, MM o kpafiHeft MBpb He osmu-
JaJaH BBelleHiss y Hach 3aJoroBaro npasa, U3BBCTHaro Bb rep-
MaHCKolt lopHcupyaeHuin noas naspanieMs Pfindungspfandrecht.

Bp yuyemin o 3akaagb IBHMKMMOCTH MOXKHO IO HalleMy
abficrByonieMy npaBy CYHTATL HEOOXONMMHMD BOJEU3bsSBIeHie
€O CTOpOHH 33KJaloJaTel]s AJA YCTAHOBJEHiS BelHaro oGesie-
yeHis, TaKkb Kakb Aaxe MU TH cayuau, rab Bewp, Haxoas-
masci Bb pyKaxXh KpeAUTOpa 1O II0BoAy onpeabieHHON
cabikn M G6e3b (opMadbHArO 3AKJAJHAr0 JIOroBOpa Cly-
SUTDH [Jd Hero oGbeKTOMDb IpPeMMyLecTBEHHAr0 YIOBJETBO-
peHis, MOTYTh OHTb OTHeCEHH Kb JOOPOBOJLHOMY 3aJOry, MOJ-
YaJMBO YCTAHOBJEHHOMY CAMHMDb aKTOMD llepeaud BeulH :
rpy3b, H3B NpPOJARIl KoToparo ieabsHas popora yHOBJIEeTBO-
pAeTh cBoe TpeGoBaHie InepeAb BCBMH OCTAJBbHHMH KpeaMToO-

1) Iocranosienie cr. 1064 mOAKHO GHITH IO AHAJOriH PAcOpOCTPAHEHO
Ha caydafi, npeaycMoTpbREbf cT. 1171—1173 Yer. Tpaxn. CynonpoH3BojcTBa.
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paMH, MOReTH CYHTATBHCS eff 3aJ0KeHHHMD> BDH MOMEHTD CIauM
rpy3a oTnpaBHTeqeMbl). Ecai Bb HToit o6iacTH Hallero npasa
MOKHO TAKUML 06pa3oMb o60oiTHCh (e3b 3aKjIaja, BOSHHKAKWLAro
BB CHJY CTATHU 3aKOHA, TO 3aTPYAHHTEJLHHMD ABJIAETCA HMEHHO
onpenbiaenie pbiuaouwaro MoMenTa Bb 3aKJIJAAHHXD CABIKAxXD :
MOeTb JM BO3HHKOYThL 3aKJaJHOe IIpaBO NyTeMb IIPOCTAro
o6MBHA BoJen3bABAEHI! MaH By:Ha HenpembuHo nepenaua
Belld KpeaHTOpy BB BuAB pyuHaro 3akaana?)?

Bp Hopbftuiett autepatrypb Hanlero npaBa MozHO yKa3aTb
Ha AHRHeHKOBa3), KOTOpHIt CUHTaeTb HeOGXOAMUMHMD Takoft
nepexoAd Bellld Bb obJajaHie sakjanojepsaread. MH Buabay,
qro Ha 3ananb ormBuaercs Bb HBKOTOPHXD Cayyasixh Bo3Bpalle-
Hie Kb puMckofi Hnorekb ABHKIMOCTH H 4TO (e3ycCJOBHasA 06s-
sanaocTh Faustpfand mbekoabko cmaryngack. CoorsbrerBynoutis
aBJenis BcrpbuaTess H Bb Hauiefl NpaBoBoil MH3HH, He roBOpPA
naxe o Goamepeb?), rab mepenaua oGeanmeunTesbHON Bewid He
gByxHa. [lomumo TBxb cayuaess, rab npaBo 3aknajojepaTens
o6esileueH0 KaKHMDB HU0yah Tpe6oBaHieMD, T. €. JABHAH-
MOCTHI0 %) , MPHHAJJIEKALIUMD 3aKJIa]0JATe]0 MPOTHBD TPeTh-
aro Juna, u rab sakaagosepaarenb ThMb He MeHbe He IOJy-

1) YcraBb poce. kea. jopors cr. 85.

2) Ccnaky To6bnonocuena, Kypen (1892r.) I crp. 630, Ha cT. 1522
Heab3d CYHTATH yObAHTenbHOfl, TAKDL KAKP TaMb He BHIHO, 9TO 3BKOHD
AaeTh NpoJaBLy HPEHMYILECTBO IepeaAl APYIHMH KPeIUTOpPaMH.

3) Cucrema III crp. 354 ca.

4) Y Hach GojaMepes Biederb 3a cOOOf JHIIb OrpaHHYeHHYI0 OTBBT-
creennocth (cM. mpakr. C. ITer. Kom. Cyua 1877 r. Ne 45 y Maprenca,
OnpiTh KOM. TOpr. mp.). BoaMepes BB y3akoHEHifXb, KOTOPH:A CIYKATHb OCHO-
BaHieMD HameMy nbAcTByloleMy npaBy (YcT. kyn. Bonoxoacrsa 1781 r. (15176]
cT. 46; YcraBb KoHCYAbcKift 1858 r. (33944] cr. 68), aBusacrcsa Bb poau Noth-
bodmerei, a oTHIOAbL He cHekyaaTusHaro foenus nauticum.

5) Cr. 402 1 4. X ToMa.
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9aeTh BD PYKH COOTBBTCTBYyML{aro akTa WJIM A0OKYMeHTal),
MOKHO ellle OTHCKaTh Bb HauleMb npaBb cabiaku, rab mpen-
MeTOMD 3aKjJajBaro ImpaBa cuuTaeTcd ThaecHasa Bellp,
ocraoulasicss y nmoJskHEHKa. HATepecHw Hanp. koaeGamia Ce-
HaTa?) 10 1I0BOJY YYaCTH /[BHKHMHXD Belle#, BOIIEAUHXD
Bb COCTABD 3aJOXeHHO! HeJBHKHMMOCTH H OTABJIMBLIMXCA OTD
* Hesl BIOCHBICTBiM, HO He HAXOJJLIUXCS Bb PYKAXh KpPeLUTOpa
Bb MOMEHTH ofpalieHid B3ncKaHiA. Mowerds au ceft mocabna-
Hif TOJYYHTb H3b HHXB IIPUBHIETHMpPOBaHHOE Y/J0BJIEeTBOpeHie
IpH CTeYeHIM Apyrunxb TpeGoBaHilt? Bonpoch 3ToTh. ocTaercs
_HecOMA'BHHO OTKPHTHMB. ¥ TBEPAUTEbHES 0TBBTH?) MOKEO OHIIO
6H BO BCAKOMD ciydyab modepnath BBH THBXD NOJ0MKEHIAXD 0CO-
OHXD YCTaBOBDL, KOTOPHSA NPAMO pa3pblualoTh HIOTEKY ABHKH-
MoctH. Ilpu 3akiaanh cenbcko-X03sHCTBEHHHX'B MPOAYKTOBD AJist
o6eaneyenia ccyan n3b ocynapcrsennaro Dankat) xab6s ocra-
eTcd Bb pyKaxXhb 3aeMUIMKA; XOTS 3aKOHD M HA3HBAeTDH Cero
nocabaBEAr0 XpaHHTeJdeM'BY), HO ITHMD He YCTpPaHAETCA
BO3MOKHOCTb [JIA 3aKJajofiaTels Bo3ABiicTBOBATH Ha 9TOTH
xab6n; H Bb cayuad oruysxnenia xab6a Heabss Gynerh
oTKa3aThb BaHKY Bb HCKB mpoTMBD TpeTbsro auua, npio6pbs-
IIaro ero; HoO Ha NPAaKTHKDB, BB BUAY (AKTHYECKHXD 3aTpyl-
HeHilt M OPHIHYECKUX'D NpeNnATcTBiff, CBA3AHHHXD Cb 3ITHMD
HCKOMD, 'VIaBHYI0 poJib OyAyTh Hrpath JJs Damka gpyria oxpa-
HuTeJbHHA MBpHE). ’

1) Cp. Ycrass C. Ilerep6. crpaxoBaro o6mecrBa 1868 r. (45963) cT.67 u
takxe Iomoxenie o BHKymb cr. 72.

2) Cp. pbm. 1892 r. Ne 54 u 1897 r. e 80.

3) Cm. Cerarp 1872 r. N 975.

4) MNpasuaa aaa BHaadn ysypexieHiaMum [ocyn. Bamka ccyab moawb sa-
J0I'b CENIbCKO-X03AACTBEHHNX's NPOAYKTOB'D, H3BIEYeHBHA H3h YTBEPK AERHATO
I'. Munucrpoms dumrancoBnL 2 Mapra 1896 r. Hakasa IO cefl omepaiiu.

5) Mpasuaa cr. 6, 10.

6) IlpaBuaa cr. 34, 46, 47.
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Takoe sxe OTCYTCTBie pyuYHAaro 3akjajla MORHO KOHCTAaTH-
poBaTh Bb 3aKJAAHHXD CIBJKaxDb, 3aKI0UaeMHXb Bb Iopoi-
CKHXD O0O0lIeCTBeHHHXD Oankaxbl). Ho camyw spkywo uimo-
cTpali Kb BoIpocy O JIONylleHiH HIIOTeKH Ha JBMIKHMOCTD
JaeTb YCTaBbh 0 KpEJUTHHXD TOBapHIECTBaXb; TaMb 3aJ0-
JEHHAA 3aeMIMKOMB Belilb He TOILKO OcTaeTcs BD ero py-
Kaxb, HO YCTaBDb /ase INpPeABHAHUTDH Ilepexodb 3Toll Beln
Kb TpeTbeMy JHIly H paspbuiaerh 6aHKy OCYUIeCTBIATh CBOe
MpaBo ¥ 10 OTHONIEHI0 Kb HTOMY TpeTheMy JHLY 2).

H3p Bcero »Toro BHAHO, 10 KaKofl CTelleHM yueHie o 3a-
Jorb HOCHTD BB COBpeMeHHOMb HalleMDb IpaBb ele Heolpe-
AbieHHHI! H He3aKkOHYeHHHI! Xxapakrepb. Takoe noJoskemnie
00'BACHAETD 10 H3BBCTHON cTeneHH CTpeMieHis Kb IIMPOKHMB
3aHMCTBOBAHIAMD HM3Db 3aMaJHATO 1[PaBa, KOTODHMH OTJIHYAITCS
nosBHBLIIECA y HAcCh IPOekTH HumoTeuHoft pegopMu. Ho ecan
BCIIOMHHTB, 4TO H Ha Samagb nomsarie o samorb nepesxuBaerd
AbyTo Bb poab kpu3lca, TO BPAAD JH MOMKRHO OKHAATb, 4TO
Haule Oyayllee 3aJ0roBoe 3aKOHOJaTelbCTBO YCTPaHHTDH TbH
YHCTO Teoperirdeckia HeloyMbHiA, o KoTOopHXD OHIa pbub
Buuie. HecoMHbBHHO TOJbKO 0QHO, YTO BB HauieMb ABiicTBYlo-
meMb npaBb narasambe, abMb rab auGo, o6HapyHKHBAETCA ITO
couyeTaHie JMYHAIO M Bel[HAT0 MOMEHTZ, HA KOTODOMD MH
OCTAHAB.INBAJINCL IIpH pa3cMOTPBHiM CcoBpeMeHHO! repMaHCKofi
HITIOTEKH.

Hawa 3akaannas ycTaHaBIMBaeTH €0 ipso NpaBOOTHOLUeHie,
Bb KOTOPOMB COJEP/RHTCA M J10.IroBas CBA3b H BelllHoe o0e3-
nevyernie, BMberh coeluMHeHHHA. TosaecTBenHoe sIBJeHie

1) MNonoxenie o M'opogckuxs ObwecTBenEHxb Baakaxsb cr. 102, 110.
2) O6pasnosnit YcraBb Kpeauranxts Tosapumectss 12 iloas 1896 r.
(Co6p. y3ak. n pacn. 1896 r. cr. 968) § 42.
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00Hapy:HUBaeTcs NpH 3aJ10orb Bb KpPeJUTHHXD YCTAHOBIEHIAXD,
KOTOPHA Bb CHJIY 3aJ0T0BOH IOANMCKH HJM IIPOCTOH 3aeMHOf
POCIHCKH 11pio6pbTanTs 01HOBpeMeHHO H TpeGoBaHie 00D yriiarh
M3BBCTHOM CyMMH H IIPaBO B3HCKaHiA Ha onpebieHHH 00beKTD.

IIo moBoay Bompoca 06b akIeCCOPHOCTH BB Havaah Ha-
cTostiuefl IJ1aBH OHJIO y#e OTMDBYeHo y HAach OTCYTCTBie IpH-
JAaTOYHOCTH BB CMHCJIB oTHBJIbHAro BelHAro MOMeHTa, Ipi-
ypoqef;uaro Kb CAMOCTOATEJNbHOMY 0043aTeIbCTBY, M 4TO Y HACDH
Bb 3akJajJHoil cojep:uTcAd He OOHKHOBEHHOE 3aeMHOoe 00s3a-
TeJbCTBO, & OTBJIeueHHoe oObllaHie ynaaTHTh H3BBCTHYIO CyMMY,
A7 TOJydeHiss KOTOpoit ylpaBOMOYeHHHIt Cy0beKTh CHAal:KeHD
u3BbeTHOM HMCKOBoft 3aluTofi. Daarozaps xapakTtepy camoft
cabakn, 10aroBoit MOMEHTD Hallefl 3akjJaaHofl eiie peiabedrbe
BHCTynaers, wbMb npu Grundschuld uim npu unoreku Mex.ien-
Oyprckaro 3aKoH0,1aTeJbCTBA, TaKb KaKb Cb aKTOMD oOpeMeHe-
Hifd COBIAJaeTh yCTAHOBJeEHie 0043aTeJbCTBA M MMEHHO 3aeMHaro
ob0sizatenbcTBa. H BB BHay TOro, yTo JHIO, OTBOAALIEE JIpY-
roMy IpaBo Ha Beilb, BMBeTb ¢b TBMDb 0053BBaETCA YILIATHTD
H3BBCTHOE KOJHYECTBO HeHer'b, TO ThMb CaMHMDb BO3HHKaeTb
ABOfICTBEHHOE IIpaBoMOYie, Bb CHIY KOTOParo 3aJorojepsraTeib
uvMberb He TOJIbLKO IIpaBO Ha YAOBJETBOpEHie H3b CTOMMOCTH
JaHHAro o0beKTa, HO KpoMb TOro M mpesjae BcCero NpaBo
Ha ynaaTy onpenbiaeHHofl cyMMH. 9Ta QYHKLIA 3aKIaaHOM
BHCTYIaeTh Ha IepBHIl MIaHb, Korja Kpbmocth npeabasiasercs
KO B3HCKaHiIl0 110 CTapoMy NOpAAKY; CYAB IOCHJIaeTh 00D
3TOMD MH3BBleHie 3a’q0roJaTenio M, KaKb BHIHO H3D cTarefl
3akoHoBD 0 CymonponaBoictsh I'paskiaanckoMs, 3to usBblieHie
uMbeTh 3HAYeHie BHB0BA J10JUKHHKA ,,Kb OTBBTY M miatemy‘!),

1) T. XVI 4. 2. 3akonw o Cya. I'pakna. cr. 615, 620.
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TOYHO TaK!Ke KAaKb mNpelbsBlIeHie KO B3HKaHil0O 4Yepe3db To-
Junio 06e3CIopHAro odﬂaaTeJchBa, HeoOe3IIeUeHHAro 3aJ10roMb
ICIH 3aKJaJ0MB 1),

Beabacersie sroft  aBOHCTBeHHOCTH %) 3akgajgHad cIbaka
ABIAeTCA TakMe JOJTOBHMB J0I'0BOPOMD, M HHYTO HE IIpensT-
CTBYeTh KOHTpPareHTaMb YKPBIHTL 3Ty CBfA3b [OCPEACTBOMD
ApYTHXD €IOCOGOBB, INOCPEICTBOMD IpHBJIeYeHid 100aBOYHHX'D
005133HHHX'D CyGEKTOBD — T. €. mopyuureJeitd). Ho aaxbes ThmMb
He MeHbe HBTH srToft mMapaiiebHOCTH ABYXD INPaBb, KOTOpas
orMbuaercss npH piuMmckoit unorexh; MH uMbeMmd abao 3aben
He Cb JIOOHMDB 00643aTeJbCTBOMD, Kb KOTOPOMY IpiypouMBaercs
BelilHoe o0e3rieveHie, a ¢'b onpe bIeHHHMD 0693aTeJILCTBOMD, T. €.
Ch OTBICUEHHHMD o6buianieMd yniaatH. Ho ato o6si3are1ncTBo
OT:LrYaercss OTh OCHKHOBCHHHXB Tpe6oBaHIfl THMB, 4TO 714
Hero HBTH YCTaHOBJIEHHO!l 3alUMTH BB BHAD JHYHArO HCKA,
a CyLIeCTByeTb TOJbKO 0co00e B3HCKaHie, BHTEKawllee H3b
HaJIoeHis BemHaro obpemenenisi4). Ilpm Takoit mocTaHoBKB
Yy POMaHHCTAa MOXeTh SABHTbCA IMONOJ3HOBeHie cmacTH 3aben
YHCTOTY WPHUAMIECKUXB II0CTpOeHilt ¢b mnomoubo obligatio na-
turalis, 1a9 KoTOpOIl IO PHMCKOMY IIPaBYy MOMKETDH CYIIECTBOBATH
3a;oropoe mnpaBo. Ho He cMOTps Ha TO, YTO Bb COBPeMEHHOMB

1) TaMs *Xe cr. 592.

2) Ona Menbe scHa NpH 3aJ0rh M0 MOAPALAMD H NOCTABKAMD C'b Ka3HOH,
TaKb KaK'h TAMB JI0JrOBOA MOMEHTD COCPeJOTOMHBAETCS HA JHYHOMD HCKb.
Ho M TaMB B3BICKaHieé IO 3aJIOTY MOXETH COJAEpPKATH HANOMHHAHI® 00D
ynaars, Bb BHAY TOrO, YTO OHO IPeAIIECTBYeTh YHOBJIOTBOPEHil0 H3B OCTAJb-
raro umyuiecrsa. Cr. 220 n 221 Iloa. o moapaxax®sd u mocraBkaxdh X T. 4. 1
(1887 r.) u cr. 512, 513 m. 4 3ak. o Cya. I'paxa. T. XVI u. 2.

3) Cp. Cemarp 1869 r. Ne 522.

4) Ilo moBoAy pa3BHNBI MeX]Yy OOHKHOBEHHHIMB TpeGoBaBieMb H HCKOMD
10 38KJIAJAHON CM. yKe 3aKOR'D 1830 T. (4198) 11. 3 H 3aKkoED 19 ions 1849 r.(13405)
cr. 292 n 293.
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3anajJHoMb npaBb He Hcuesan eule nocabauie cabanl) yueris
00> HATYPAJIbHHXb 0643aTeNbCTBAX'B, OPHCTH TaMDb BCE-TAKH
CTapalTcsi O00DBACHATL OrPaHHYEHHYI) OTBBTCTBEHHOCTH 3a.10T0-
Jareqs 6e3b IOMOUH POMAHHUCTHUECKHUX'D Y4eHift 11 o6paianTb
BHMMaHie Ha cBoeo0pasHoe 3Ha4yeHie, KoTopoe HMbBJI0 BB cpeHie
BbKa BelnHoe ofe3meueHie. Y Hach ke OH.I0 O6H emle Gorbe
HeyMBCTHHMB mnpHMBEATD noHATie 06b  obligatio naturalis,
TaKb Kakb MpHILIOCH OH IpeABapHTE]bHO J0Ka3aTh BOOOLILe
cylliecTBOBaHie 9Toro MHCTHUTYTa BD HalleMb IpaBb, 4To GHIIO
6H HecoMHBHHO 3aIpyaunTeabHo. KTo Morp 6H yTBep#1aTh,
Hanp., 9T0 y HaCh 3aKJaJHas, He YA0BJIeTBOpeHHasd BC.1bHJCTBie
HEJ0CTATOYHOCTH 3aJI0XeHHaro o0beKkTa, I0JMHAa OHTH NPHHATA
Kb 3a4eTy TPOTHBD TPeOGOBaHifA, NpelbABIeHHAr0 BHOCIABACTBIM
3aqorojarereMb ? EauAcTBeHHOe ynoMuHaHie o 3ayerh Tpelo-
BaHilt Bb HalleMb 3akoHoJaTeabcTBB Berpbuaerca BB cr. H87
YcraBa CynompomsBoactsa ToproBaro, H n3b Hesi TPyJHO BH-
BecTH napemiio: etiam quod natura debetur, venit in compensa-
tionem 2).

[lpome 6yzers TakuMBb 06pasoMb oGoittich Gead obligatio
naturalis u npU3HATL 33 MPABOOTHOLIEHIEMB, BHTEKAIIHMb
H3B 3aK;IaTHOIL, XapakTepb, 0COGEHHOCTb KOTOPAro 3akjvaercs
Bb TOMb, UTO YIIPaBOMOUEHHOe JHIO [10J]yYaeTd HCKJIIYHTEdb-
HOe TIpaBO YAOBJETBOPEHIS] H3Bb onpexbieHHOlt HeABHMIMOCTH,

1) Cm. Ma yr, Die Fiille der Naturalobligation, 1895 u Stobbe-Leh-
mann, Deutsches Privatrecht 1II § 212. — Cp. I'epm. Yaoxenie § 390.

2) Ecnin mocih HeyROBJAETBOPHTeJNbHOA IPOJAKH 38J0T& RONKHHKD
0GPOBONLEO yIJIATHTL HONOHMKY, TO OHD, KOHOTHO, He MOXKETD BHOCABACTBiH
Tpe6oBaTh BO3BpAILEHIA YIIAYeHBHXD feHerb. Ho naa mckmodenia ero
HCKa He HYXHO NIpuOBrEYTL KDL obligatio naturalis. Jlocraroumo Oyners
HPeANoNOKHTb ¢ ero CTOPOHH NpPH3HAHIe OTBJEYeHHAr0 0043aTeNhCTBA BB
MOMEHTD YINIATH M HelocpejcTBenHoe moramenie aroro aoara. Cp. ITo6%-
nouocunoBs, Kypes (1890 r.) lI crp. 30.
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ybMp U HcuepnnBaercs ero Bsuckanie. IlomsaTHo, uTO aTA
0CO6EHHOCTb OCHOBaHAa Ha BelllHOMB o0peMeHeHiH, T. e. HA TOMD
daxrb, uro BB 3aKIajHON yKa3aHO Ha Belllb, KOTOpas dOJIKHA
CIAYJKHTb €JMHCTBEHHHMD IIpeJIMeTOMb IPUBHJIErHpPOBAHHAI0
B3HCcKaHia. Kcan ske 9To BeiuHoe oGesreudeHie OkaxeTcsA He-
ABHCTBHTE.IBHEMD HJM IIOTOMY, YTO KOHTparedTH He HMbJi
JOCTaTOYHO!t TpaBOCIOCOGHOCTH 1), HJIM IIOTOMY, 4TO Bell(b He
Morja OHTH [0BeprHyTa TakoMy oOpeMeHeHilo, TO 0.,roBoft
MOMEHTD BHABIseTcs M3 s3akJagHoit 2) H ocraercsa Bb CHIb;
HO IS JOCTHIKeHisl IepBoHAYaJbHoO!t 1WBimi KpeanTtopy Aaercsd
y#e He 3ajI0roBoe orpaiHdeHHoe B3HCKaHie, a OGHKHOBEHHHI
JIYHHIl ICK'B, HE CHaGseHHKIY npenMylLIeCTBOMB, HO ofpaliiae-
MHIl Ha BCe HMYLIECTBO OIZKHMKA 3).

Thcenan cBsisb MemaAy J0JATOBHMD MOMEHTOM'h H BelIHHMDb
ofGpeMeHeHieMDb TN0AJep:kHBaeTcs Bb HallleMb IpaBb Oiaarogaps
0COGeHHOCTSIMD Hallell 3ajoroBofl cucTeMH: 10 IocabaHeit
CTaAil Bb Pas3BHTII HAIDero 3aJora sajorojare’b, HJIH ero Ha-
CIBIHIKD, OCTABAJCS COOCTBEHHHKOMD 3aJI0KeHHOI HeIBHIKH-
MOCTH IIOKA JO0JI'h He YIJaqyHBaJjcd, Tak'b Kakb sallpelleHie,
Jexaulee Ha WMBHIH, He I03BOJATO OTHYHAATH €ro; TaKHMb
o6pas3oMb y Hac'h pasjiBoenie posefl JoJskHHKAa H BIaxbibua
o6peMeHeNHAro y4yacTka He Bcrpbyatoch Ha npakTHED. daJjorosoe
B3HCKaHie o6palaJjoch Bcerja Ha 3aeMIHKa INIH ero Hacabn-

1) Cp. X 1. 9. 1 npua. kb cT. 698 (mpum. 2) m. 1, 2.

2) CrpaHHOe paculeHeHie INpaBooTHONIeHiA mpennaradt CeHardh (cM.
Cyn. Bberauks N 40), pBmMBmH, 4UTO Nepefiada 3AKJIAIHON BONpPOKH
ct. 1653 nepenocHTDL JHYHOe TpeGOBaHie, & 3RJOTOBOE NPABO NpPEKpallaeTcH.
Takoe saBneHie BpaaL Jan YRoGHO Jaxe CBb COTJIACIA 3anorojaTels.

3) llpaBuabHOe MOEMMAHie HTOf mepeMbHH BT NPABOOTHONIEHIH OGHA-
pyxuBaers pbuenie Psasanckaro Oxpyxmaro Cyaa 11 pek. 1876 r. Om.
Opux. Bberaukn 1877r. kH. 3 u 4 crp. 119. - Ilo moBony orpaBHueHHOA OT-
BBTCTBeHHOCTH 3ajoronatens cd. Cenarn 1881 r. Ne 187.
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HHKA TIOTOMY, 4TO 3a0:KeHHas HeJBHMHMOCTb Bceraa OHJa BbH
ero pykKax’b.

Bb nacrosuiee BpeMsi sTa HeloIBHKHOCTb 3a.10:KREHHLIXD
YUACTKOBD 3HAUHTEJIbHO cMArvyeHa. Koraa BosHHKIM HIO-
Te4ynHe 6aHkH, paspbuiaBurie npojasky 3a710/ReHHHXD HeIBIi-
sRHMOCTell, TO BB HXD YCTaBaXb CTaja H3Db OCTOPOKHOCTH
noMblaTbCs HEHY:RHAS BB CYILHOCTH OroBopka o IepeBoib
J0JTa NHa INOKYIaTeNsd, HeHY!KHas IOTOMY, 4YTO HTOTDL Ilepe-
X0ABb BHTEKaeTh H3b caMaro IOHATIA 0 pea’lbHOMD A0arb
BDL MO0Jb3Y KpeIUTHAro YCTAHOBIeHid, Kakb H BD I0JIb3Yy
yactHaro Juua. Oco0eHHOCTL Halllero IIpaBa 3aKTI0YAeTcs
TOJBKO BB TOMB, YTO TAKOl Ilepexoqb Y4YacTKa ¢b ofpeMerne-
HieMb O3HAuaeTh Yy Hach, BDb BHAY OTCYTCTBiA JHYHOM oOT-
BBTCTBEHHOCTIH, MOJHOe OCBOGOxJEHie 3aJ0rofaressd OTDH J0Jra.
Takoe-se mpepBaHie J0.roBoff cBAsW, Mo KpaftHeit Mbpb BB
CMHCJID yCTpaHeHiss B3HCKaHis, HYkHO OyJeTb IpPHU3HATL KOrja
YYACTOK'D 3aJI0r0/1aTe s y3yKaniupyerca TPeTbHMb JHIOMD . HCK'D
H3D 3aKJI3THOI MOKeTh OHTh TpeAbsABIeHd IHUIL Kb ceMy
nocabaHeMy, a He K'b 3aeMILHKY, 0603HAYEHHOMY BD 3aJ0r0BOMD
akTb. Hbckoabko HHEMD NpegcTaBiasgerca noloxkenie 1baa, koraa
HacxrbaAHMKD N0 3aBbiaHio 1MoTyvaeTsb onpeabiaeHHHIT y4acTOKD,
yiKe 3sajoskeHHHII sapbluareleMb; oHDB 00s3aHD, ecIl OHD
He TIpeANoyTeTd JONYCTHTH B3sHCKallie, YIIATHTL BC cyMMyl),
XOTSl OHAa MO:KeTh M He COOTBBTCTBOBATH ero Jo.1M BDL HacIbi-
CTBEHHOMD IaCCHBD ; NPOTHBD COHACTBAHHKOBD ‘Ke 3ajoroiep-
#ateab He uMbers nucka. Ho mpuHimniaibHo 5TH comacabi-
HHKH 00A3aHH Y4YacTBOBAThH BB ILIaTeskd A0JroBDb sapbiuare.s
copasMBpHO CBOIMB 4YacTAMDB2) I, Takb Kakb 3aKkjJajHas Co-

1) Cp. Cenart pbur. 1880 r. N 70.
2) Cp. X 1. 1 4. cr. 1259, 1543.
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JAep:KUTH HecoMWBHHO Toarp Hacabiolarelsd, UXb oTBbreTBen-
HOCTh BHCKa3HBAeTCS BB TOMbB, 4T0 00.;1a7aTesh 3aT0iKelHol
Bell}, YIJIATHBIOIfI JeHbIH 10 3akIajHolt, OyleTdb uMbrth npa-
BO Tpe60BaTh OTH COHACHBIHHKOBD BO3BpalleHid Toil YacTH
J0Jra, KOTOpas NPHXOJHTCA HA HXb HacTBACTBEHHY©O 1011,
ec.TIl TOJIbKO He 6yJeTdb [oKasaHo, uTo sapbuiare; b HMbJIb Bb
- BHY 06peMeHHTDh HCKTIOYHTEIHHO HACTBIHHKA JaHHATO YJYaCTKa.
Cp napyroit CTOpOHH caMHuil XapakTeph 3aJoroBaro BiH-
CKaHisl JaeTh KpeJHTOpYy NpaBo Ha YAOBJIeTBOpeHie Msb J0Gof
YacTH 3a.J10/KeHHAro0 06'beKTa, H eClH NocabIHilt yke pasabiens
MeJKIy 3aKOHHHMH HacaBIHMKAMH 3aJlorojarens, B3HCKAaTeJb
MOMeTh H3b OAHOIl 4YacTH 9Toft Beuyf TOracUTh Bech CBoft
Ao0arb. HempaBnabho 6yJeTh €O CTOPOHH CyJa, €CJH OHD 3a-
CTaBHTD €r'o HCKATb Cb KaskKJaro COHACTBIHHKA Ty YacTbh A0Jra,
KoTopasi cooTBBTcTByers pasMbpy jaocraBliarocss mo pasabay
yuacrral). Jlpyroe abao koHeuHo, koraa pasxbas ynacabaoBaH-
HOl HeIBHKHMOCTH IIPOH30LIEND Cb COIVIACIA 3aJ0r0/epsrarelis ;
nocabauitt Torjaa eo ipso cunraercs paspBbUIHBUIIMD NTpeBpalieHie
eJIHHYNAro 3ajJoroBaro npasa Bb UBJAHI psaxb oTABILHHXD
IIpaBoMoyitt?).

Ilpenmerno orpaEMyeHHast OoTBBTCTBEHHOCTL MO 3aJI0Ty He-
JBHRHMOCTH BHCTAaBJIeHAa BB HaumieM’b NpaBb Kakb M0J0éHie,
cootBbTcTBYIOIIEE BB GOJLIUHHCTBD caydyaeBdb I1biasMB o6pe-
MeHHTeJdbHOIt cAbiakn. Ho Bo3MOMKHH, KOHEYHO, H MeKAY
YACTHHMH JIOAbBMH CIy4daW, ©AB peaJbHHIt KpeAHTD HIPaeTh
JHIIb J06aBOYHY0 poJb, I'AB doaroBad CBA3L BO3HHKJA Ha
noysb JanyHaro AoBbpid, mpu 4veMdb Hvbaach paBHHMB o0pa-
30Mb BB BHAY COBOKYITHOCTL HMYIIECTBEHHHXD O0Jarb, IIpH-

1) Bb 3TOMB cMBICHB Helb3s cOriaacHThed ¢b pbm. Cerara 1881 r. \e 127.
2) Cu. manp. Iloaox. o JABop. Bamkb, cr. 26.
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HATeRAIMX'D JOURHHKY Bb MOMEHTD 3aKTOYeHiss cabiaku, H
MOTYIHXD OHTL Npio6pbreHHnMu BB Oy ayuieMb. Heabss Berba-
CTBie 5Toro He NpH3HATH s3acayru CeHara!l), KOTOpHIt 06BACHILTD
ynoperByouefl mpakTMKB, 4YTO OroBOpKa 0 HeorpaHHYeHHOI
OTBBTCTBEHHOCTH MOKeTh OHTH BHeceHa BB sakiaaamyo. Ho BB
aToM'b HanpabJeHin CeHaTh?) 3aX0AHTD, IOBHIANMOMY, CIHIIKOMD
Jaleko Korja pbimaers, 4To BHeceHie HeYCTOMKH BD 3aKJIaJHYIO
€0 ipso paclMpsieTd KpYI'b IPeaMeToBDb, MOMJeRAlHXD B3H-
ckamilo kpeauropa. CeHaTh TpPH STOMDB pasCMATPUBAeTH He-
YCTOHKY, Kakb [IONOJHHTENLbHOE ofeslledeHie ¢b BIOJHD camo-
CTOSITEJIbHOM YYAaCTbi0 ; HO BO3MOMKHA H JApyras Toyka spbHig,
npu koTopolt Heycrofika HMbBeTh whiblo TOJBKO YBEIHYHTH Ty
4YacCTb CTOMMOCTH, Ha KOTOpY INPOCTHpaeTCsd B3HCKaHie Kpe-
AHTOpA, H TOr/Ja HeyCToHka SBISETCA JONOJHHTEJIbHHMD 005-
3aTeJIbCTBOMB, 00eslle4eHHHMb BD CBOIO oyepenb TBMD ke 3a-
adoromb. Takb pascyskIaeTh OYEBHAHO HALIb 3aKOHB3) M0
OTHOIIEHil0 Kb 3akoHHOI HeycroiikB, H HBTH OCHOBaHiA IIpo-
BOOUTH 31BCh, BMBCTD ¢b AHHE HK 0 BHMb?), pasunuy Memiy
3aKOHHON M I06pOBOJIbHOIl HeyCTOHKOI.

IIpeskne wbMb pascraThea c¢b ydeHieMb 0 3ajgorb Bb Ha-
eMb COBPeMEeHHOMD IpaBh, He Ge3HHTEepecHO, MOXkeTd OHTb,
OCTAHOBHTLCA Ha OTBBTCTBEHHOCTH 3aj0roAaTelss M 3aKJIAJ0-
Jare’si, KaK'b OHa IpOsABISeTcA M0 3aMMo00esledHTeIbHHMD
caibakaMb Bb KPEJUTHHXDb YCTAHOBJEHIAXD, -y#e IOTOMY,
4YT0 9TH CABJKH 10 KOJMYecTBYy M pasMbpy o6opoTa CTOATH

1) Cm. pbmenia 1874 r. Ne 1291 1884 r. N 5.

2) 1870 r. Ne 1795.

3) 310 mo kpafimenr MEpPB BHTeKaeTb H3b CT. 626, 631, 633 3ak. ©
Cya. I'p. XVI 1. u. 2 CBoia 3aKOHOBD.

4) Cucrema III, ctp. 367 cu.
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AecOMOBHHO Ha MepBOMB IaRb BB coBpeMeHHofi :Ru3AH. Eean
MH 00paTHMCA CHAaYaJa Kb 3eMeJbHHMD GaHKaMb H Kb I'OpOA-
CKHM'b KPeIHTHHMD OOUIeCTBAMb, TO MH YBHIUMDB, 4YTO HTH
yJpesR/ieHis ONepHpyTD HCKIOUHTEIbHO b IOHATIeMDb 0 pean-
HOMB KpeauTh H BHIAOTH CCYAH COpasMBpHO CTOIMOCTH
IpeICTaBlIeHHHX'Ds Kb 3aJ0ry HeJBHMKMMocCTell, He B3Hpas Ha
JHIHOCTh 3aeMinuka. TauMb H  yJepskalach INpPeIMETHO orpa-
HIYeHHas! OTBBTCTBEHHOCTh HAallero IpaBa: HMMYIIECTBO, TaMb
3aJI02KeHHOe, MOKeTh OHTh IIPOJaH0 Cb TOProBb 3a Wbiy He
HII’ke JOJTOBOII CYMMH ; HexocTHeHie sToft 1bHH IMbern mo-
crbiacrsieMdb cHATie HMBRHIA ¢b TOProBb H MPOJAAKY II0 BOJIb-
Hoft wbmb l)b dJepesh M3BBCTHHI! IpoMe:RyTokh Bpememi. He-
NOKpHTie BHJAHHON CCyAH pas3cMaTpHBaeTCs Kakb YOHTOKD
3aJorojepsrare]s ; yCTaBH NpPeABHIATH BB TaKHXb CIydasaxb
B3HCKaHie ¢b OWBHIIMKOBH ?), B3HCKaHie b APYI'HXB YUaCT-
KOBD, 3AJ0KEHHHX'D Bb OaHKD, eCOM OHM CBS3aHH KpYrosofl 1o
pYKofi3), It HakOHeWD 3auHcieHie yOHTKA Bb 3AIACHHI KAIHTAIb4).
Ho mnrab BB 5THXD ycraBax®h HBTH Aake HaMeKka Ha THUHYIO
OTBBTCTBEHHOCTD 3aJI0T0aTeNs.

Hyxmo mo aroMy moBoay saMbTuth, 4Yro STH GaHKH Yy
Hach, Kakb M Ha 3amaxb, BHNYCKAOTD 3akJIajHHE JHCTH, KO-
TOpHE COJep’RaTh 00s3aTeJbCTBO CO CTOPOHH G6aHKa, HO (e3b
3a;0roBaro IpaBa BB TO0Jb3y Jepskareneft STHXDL JHCTOBD, He
CMOTPSI HA TO, UTO BB yCTaBaX'hb I'OBOPHTCS 00b OTBBTCTBEH-

1) Yerasn aKuioHepEHXD 3eMEILHHXB GaHKOBD §§ 24, 27. — Cp. ewe
Yer. Kpecrbsinckaro Bamka 27 moaGpsa 1895 r. cr. 31.

2) Cp. manp. Yerasn C. Ilerep6. Kpenurnaro O6uiecra, cr. 119.

3) Cum. Ycrapb 3emckaro Bamnka Xepcouckoft ry6. cr. 3; mpoekrp Ca-
paroBckaro 3emckaro Bamka 2 moa6ps 1865 r. (42631) cr. 5.

4) Cr. 28 YcraBa AKNiOH. 3eMeJILHHXD GAEKOBD.
25
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HOCTH YCTaHOBNeHis BCBMD CBOHMBD HMYIIeCTBOM®DY).
3aJ0I"b CYL[ECTBYETh TOJbKO MeRAYy GAHKOMD H 3aeMIIHKOMD,
3aJI0KHBIIMMD onpelbienHoe uMbHie; a BDL 6aHKaxb Cb Kpy-
FOBHM'B PYy4yaTeJbCTBOMB HAa BTOPOMB IIaHb mo kaskjoft -oT-
AbabHoit ccynd cronTdh ele 3agd0roBoe NpaBo HA  YYACTKH
BCBX'D OCTAJILHHXD 3AeMIIHKOBD 2).

BrnipoueMs y Hach oTcyTCTBie BellHOIt rapanTin MeHbe
onacno, YbMb Ha 3anaab, yke moToMy, 4To HallH GAHKI HE MOTIYTD
pacnopskraThes npiobpbhraeMHMH IIMIH 3aJOMOBHMH IpaBaMH Ha
YYACTKH 3aeMIMKOBDL M 4TO KpoMb TOro ycTaHoBJeHisi, BHITyC-
KaoIllig 3aKJajHHe JHCTH, APYyruMil GAHKOBHMH olepauismu 3)
He 3aHUMAKTCH, TaKb 4TO KOHKYPpeHLis C¢b JpPYTMMH Kpeau-
TOPAMH BDPAAD JII BO3MOMKHA.

T'opoackie o61iecTBeHEHE 6aHKH, HA060POTH, HMBIOTD 10BOJIb-
HO OOLINPHHII KPYI'b ADBATEIHHOCTH H MeKRIY MPOUYHMD BHAAWTD
CCYZH O'b o6e3leyeHie He IBHKUMOCTH; HO U 31bcep HbBTH cab-
IOBD JITYHO!T 0TBBTCTBeHHOCTH 3aKkaandIukat). B cBssiu ¢b STHMII
SIBJICHiAIMM He Ge3lHTepecHO YIOMSIHYTb 00> 0COOEHHOCTH, BCTpb-
4aeMoit Bb HDBKOTODHXDB YCTaBaxh KOMMEpPYECKHX'h GAHKOBD :
saeMHoe 00s3aTeJbCTBO, 00e3NeylBaeMoe HeJBUKHMOCTDIO, 00-
Jexaercss BB (QopMy Bekcelsd, H BD caydah HeyniaaTH
IIPOLEHTOBD HJH KaIlMTaJa BeKCelb NpeabsaBiseTcsi 0OHKHOBEH-

1) Cp. manp. Yer. C. Iler. Kpex. O6mecrBa cr. 23 1 BenpaBHAbHO® HO-
HHMaRie aToft craThbH CeHATOMD BB 1884 r. Ne 26.

2) Onmo rocyaapcrso HMbBern, BL cryuat mecocroareanHOocTH Xepe.
3emck. Banka, npamoe Boagbicreie Ha ero umymecrBo. Om. cr. 17 YcraBa
in fine.

3) KomMmuceia g ycTpoficTBa 3eMCKHX'D GaHKOBD 1854 r. cunrana pac-
muperie cpepn ABATENLHOCTH HIOTEYRHIXD KPeAUTHHIXL YCTAHOBJIGHIA KeJa-
TeabERIMDB. CM. BL T. IV ed Tpynosn (1862 r.) : IlpoexTs 4acT. kpel. yupexn.
§§ 7 n 16 n TaKkkKe NPOeKTL 3eMCKHX'L BamkoBb, § 19.

4) Cm. Iloar. o rop. o6uy. Gaskaxs cT. 145 n npua. kb cr. 144 § 16.
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HHMD NOPAAKOMD Kb npoTecty. Ho aTorTh mporecrs oramuaercst
TBbMb, UYTO o'b BeleTh TOJLKO KD Npoiaxd 3agomed-
Haro HMylu(ecTBa; APYraro B3HCKaHis 3aJ0rofep:RaTeb He
uvbers 1).  IoaHoe, kakd BUIHO, TOP:RECTBO MPHHI(IIA OIPaHIL-
YeHHO!l OTBBTCTBEHHOCTH, HO sBJeHie ¢b TOYKH 3pbBHiA ydenis
0 Bekceab Heymo6000'bsicHIIMOe !

OTHMD TOJBLKO YTO YKA3aHHHMD BHIAMb 3aJIOroBaro o6es-
nedeHiA HYsKHO IIPOTHBOIIOCTABHTH CJayyaH, rab moarosas one-
pauis HOCHTDH cMbBUIaHHH XxapakTepb, rab OGaHKOMB OTKpH-
BaeTcsd KpeIlTh onpexb.ennoMy JImly Ha OCHOBaHIM ero o6uiaro
HMYLIECTBEeHHAr0 II0JI0sKeHis H oOluefl KpeJHTOCNOCOGHOCTH, HO
BJI06aBOK'D IIPHHIIMAETCs, KaKk'b o0esnevenie H3pberHaro pasmMbpa
Kpeaura, onpe;1blenHas HeIBI:RIMOCTb BB 3a.10rb 2). Ilo ycra-
BaM’hb 9THXD OaHKOBDL TaKoll 3aJol'b He CYRIBaeTbh IIpaBa
BSHCKaHiA KpeIHTOpa, KOTOPHIt MOXKeTh HCKATh YJOBJETBOPEHis 1
H3D OCTAJBbHAI0 HMyllecTBa Ho/skHHKA3). B1b  o6uiecrBaxb
B3aIIMAAro KpelHuTa collocTaBleHdie BelllHOI rapaHTill ¢b 0GHKHO-
BEHHOMD JHYHHMD KpeJIUTOMbh BHPAaskaeTcsi BDb BHIABAeMOMD
A0IKHHKOMD coJloBekcenh, ciIa kotoparo sabeb ocylesisieTcst
Ha OOUIMX'B OCHOBANiAX'B, BNOJIID He3aBHCHMO OT'H yCTaBJeHHOI

1) Cp. YeraBn Mockosckaro Kyneueckaro Bamka 1866 r. (43360)
cT. 26, 28; Boamcko-Kamckaro Bauka 1860 r. (48058) cr. 25, 27; KieBckaro
Iipomuiziennaro Banka 1871 r. (49730) cr. 26, 28. — Bekcenb, B aaBaeMHN
MeXAY YACTHHIMH JIHIIAMH IO JOITY, yike o6e3HedeHHOMY 3AKJIANHON, B3HICKH-
BaeTCA Ha 00HIeMT OCHOBA&HIM CO BCEro HMyNeCTBa JOJKHHKA (cp. pbiremie
1V lenaprameara BbL CGoprukbs Hocermko IV N 30). Ilpu orsreuen-
ROCTH 060HXD JOArOBHXD AKTOBDL JOJNKHHKDL 4acTo OyHAeTh HOIBEPrHyTD.
PHCKY IBOAHAIO INIATEHKA.

2) CM. Banmp. YcraBh KpeJHTHHXD TOBAPHULECTBD, CT. 37.

3) Cm. ¥Yer. XapbkoBckaro O6mniecTBa B3aHMHAro KpeauTa 21 amp.
1881 r. (C.Y.P. 1881 r. cr. 394 § 10, § 14 n. 2 u § 22; VYer. Ogneccraro
OGurecTBa B3aHMHATO Kpeauta 28 HOAGps 1867 r. (45219) §§ 3. 19 u 32; cp.
mo aToMy moBoay CemaTsh 1878 r. Ne 18 u mo moBoay CapatoBckaro OGiecTsa
B3aHMBATO0 Kpeiura pbumenie 1879 r. Ne 143.

26*
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Sicherungshypothek; a Bb HBKOTOPHXB 13B STHXB 001IECTBD
JiHas oTBBTCTBEHHOCTH NOCTaBJIeHA IIPOCTO BB 3aBHCHMOCTD
OTH COIJIAINeHis CTOPOHD ).

Hy:xro eme mo moBomy 9Toft 4mHCTO o00e3lNeduTelb-
Hoft wHmoTeKn 3aMBTHTL, 4YTO OHA JONYCKAaeTh BB (Olb-
meMdb pasmbpb, uwbMp Hama sakaagHad (B Jame ubMmb
3aJ0'b BB 3eMeJbHHXb (aHKaxXb), Bos3ABIicTBie 06A3aTe.IbCTBEH-
Haro MoMeHTa Ha BellHoe oGe3leyeHie: BB paMKax’b OTKPHTAro
KpeINTa 3aKI0YAlTCS MHOTOUHCIEHHHS H PasHoo0pasuHs GaH-
KOBHS OIlepailifg, H3b KOTOPHXD BO3HMKAlTDh BO3paskeHisl H
OrpaHHYeHisA, MOryliid OTPasHTLCS M Ha OCYIECTBHMOCTH 3aJ10-
roBaro B3HCKaHif.

Ecmn MH Teneph mepefiieM’b Kb 3aKJIaNy JBHMIMOCTH, TO
H TaMb HaltayTea cabiaku wicro peadbHaro xapakrepa, riab
cCy/la BHJAaeTcA BB BHAY IpeJCTaBJenHaro olesleyeHis H He-
3aBHCHMO OTD oOluelt GIaroHaJeHOCTH MOJKHHKA. Takofl xa-
paKTepd HOCATD 3allMH, 3aKT0UaeMHe BB CCYyAHHXD Kaccaxs 2),
B TOPOACKHXD JoM6apaaxs 3), saltMH noas oGesneuenie xaboa,
CIOsKEHHAro Ha skeabsHHXD Aoporaxb%). Bo Bebxb sTHXB
CJIydasx’b yYCTaHOBJeHA AJS 3aJjorojiepaareis 006A3aHHOCTb IIpo-
Maky 3aKkjJaja BB clIy4ab npocpoykH, HO HBTHL NpH 3TOMB

1) Yerarn KieBckaro KoMmepueckaro Banka 18 fioas 1868 r. (45999) cr. 33.

2) 3ak. 24 amp. 1879 r. (59458) cr. 10, 11.

3) YcraBt. Ogecckaro JlomGapna 1871 r. (49734) cr. 55; ¥Ycrasn Kies-
ckaro Yacrmaro JdomGapaa (C. Y. u P. 1885 r. cr. 383) 8§ 54 u 61; Mockos-
ckaro JlomGapna (C. Y. u P. 1884 r. cr. 401) §§ 54 u 61. — YcraBp TO-
BADHLIECTBA A 3aKiala [ABHKHMAro HMyuiecTsa 4 iloHa 1868 r. (46074)
ct. 37, 41 ; Yeran MockoBckaro ToBapumiectsa nns ccyib HOAB B3&KJIALD
JBHAKHMArO IMyllecTBa 28 Mas 1869 r. (47142) cr. 43.

4) TlpaBuaa o upoussoncTsb I'ocynapcrsensniML Bamkoms mpu mo-
cpeicTBB keNB3HHX'D JOPOr'DL BHAAYH CCYADb NOAB 38JI0r'b XIBOGHHXDB rpy-
308D 14 iloEa 1888 r. (5348) cr. 10, 11.



389

YIOMHHAHIS 0 .THYHOII OTBBTCTBEHHOCTH TO/MKHHMKAa BB caydab
HEJOCTATOUHOCTH I HeUassHHOM NpoOMakM 3akiJaja.

Takast no6aBoyHast OTBBTCTBEHHOCTb OCTAJbHHMD HMYylle-
CTBOMDB BeTpbBuaeTcs 0JHAKO 10 3aJ0Ty Bellelf, CJIOKEeHHHX'B
Ha TOBApHHX b ckJaiaXxb. Ho mecomrbrHO, uTo nombuienie
o6paTtHaro ucka npioGpbrarteis BappaHTa BBH 3akonb 1888r.1)
J0JHO OHThb OODBSCHEHO BIifHieMb aBcTpifickaro M (¢paH-
1y3cKaro npaBa; Bb yCTaBaXh paHblie BO3HMKIIMXD OOIIECTBD
171 XpaHeHid ToBapa MH He BeTpbuaeMb JdHON OTBBTCTBEH-
HOCTH Bb CIy49ah HeJOCTATOYHOCTH 3aJ0KeHHHX'D IIPeIMeTOBD 2).

Takyio e pasHHLY MOXHO OTMBTHTL. MeRIy YyCTaBaMH
NepBHXD OGLIECTBEHHHXb TOPOACKHXD OaHKOBD M HHHD abil-
crByloniMb IlooskeHieMb: BB IepBHXD 3aeMDb N0ADb 06esle-
yeHie JIBHRIIMOCTH He C03JaBa.1b JHuHONl OTBBTCTBEHHOCTH
3aeMIIHKa 3), TOra Kakb HHHD ropoackoft GaHKB MOMeTh, Bb
cayyah HeynoBJIeTBOpeHisl H3'b IPOAAMH ToBapa MM TPOLEHT-
Hoft 6yMary, o0paTHTL HCKb Il Ha OCT&J]bHOE MMYIIECTBO 3aKJa-
J0Jarend 4).

Moszkro otTMbTHTL eme Ha JapyroMb npumbpbd pomanu-
3aljio 3agorosBoii oTBBTCTBEHHOCTH BDb Hamelt skH3HH. Bb
1849 r.% nocabaosadao npusHatie 3aKoHoAaTeNEMD 00HYAsA, yCTA-
HOBHMBIIArocs Ha IerepOyprckofi Oupab, BB CIy KOTOparo
JOJRHHKD, 3aJ0MHBLIIL aKNid, 110JBeprajics A00aBOYHOMY B3H-

1) 3akons 30 mMapra 1888 r. (5099) 0 TOBApPHHXDB CKIAAAXb, CT. 39.

2) Cm. cr. 37 ycraBoBDh, nombuennnixp BB I C. 3. moan Nele 49887,
49888, 49958.

3) Cm. pmanp. YcraBbp Bamka B1 [lemst 1844 r. (18311) er. 107; BB
3apafckb 1847 r. (20837) cr. 95; BB PocroBb 1874 r. (21027) ct. 68; BB Ko-
JomMEb 1847 r. (21067) cr. 94; BB Apxaurcanckb 1847 r. (21622) cr. 102.

4) Cu. INodoxenie 1862 r. (37950) cr. 75, 91, 107, 116.

5) Buicouafliie yTBepaxjiennoe Mabmie Iocyn. Copbra 14 ioma 1848 r.
(22363).



_ 890

CKaHil, ecJH Tpojaska OyMarbh He YIO0BJETBOPSAIA KpeJIHuTopa,
H Bb CHJIYy KOTOparo 3akjaajoJaTe]hb He MOI'b OCBOOOAHTHCA
0TDh 3Tolf oTBBTCTBEHHOCTH OTKA30M'b OTDH JAaHHATO MMYIECTBA.
Ato HOBoe IOJOkeHie, oTMBHsAWINEe IMOCTAaHOBJIEHie YcraBa o
Bankporaxb, Owio Brocabacrsinl) pacrpocrpaneno?) Ha Beo
Poccio, Takbp uTo MH uMbeMd 31bch oTpasHHH MPUMBPD KOIH-
¢uranin ob6wyas — wburo Bpoab savaTka oddunianbHOL
peJakmin KyTioMa!

To.pko YTo 0TMbYeHAHI 1yaJansMb Mekay cIbakaMu dyucTo
peaJbHaro xapakTepa H ApYI'HMH ollepanisMu, Bb KOTOPHXD 00Ha-
pYyRMBAeTCS JIHYHO-BELHHI! MOMEHTD, XOPOLIO HLTIOCTPHPYETCH
ABYyMSl WHCTHTYTAMH, BOSHUKIUNMM CPaBHHTEJbHO HeJAaBHO, BD
cBA3M ¢b ThMH MbpaMi, KOTOPHSA IPHHHMAETD IPABHTEIbCTBO
s 60pbOH Cbh HACTOAIMMD CEJBbCKO - X03AIICTBEHFHMD KpH-
3HCOMD, 4 HMEHHO: 3aJ0I'h 110 T. H, MEJTiOPATHBHOMY Kpeaury 3)
H 3aJ0r'b A1 ofesnedeHis kpeauTa, OoTKpHBaeMaro I'ocynap-
CTBEHHHMDB DaHKOMD 110 COJOBEKCEIAMD.

Bb nepsoMb cayyab ccyaa nmberbs BB BHAY YIIyulleHie
OCHOBHATr'0 KaluTajJa H BHAAETCA IIodb obedlevyeHie HeIBHKU-
MOCTH, KOTOPHA 10 cBoeft 1BHHOCTH, M NOMHMO OyIyUIHXB
yayulleHill, ABJATCA J0CTaTO4HOIl rapaHTiell ;s ccyaojaTeds:
3aJ10I"b HTOT'D HOCHTD TAKMMDb 00pa3oMb XapaKkTeph, TOMKIECTBEH-
HHII ¢b oOpeMEHeHiIMH BD 3eMeJbHOMD OaHKD, 6eddh JIYHOM
OTBBTCTBEHHOCTH JOJUKHHKA %).

1) 3akorD 1861 T. (36556).

2) Cenard BB phuenin 1889 r. N 2 npraaeTh aTOMY I0J0KeRil0 3aYeRie
o611aro 3aKOHA M AJd KPeAHTHHX'b YCTAHOBJEHif.

3) Buicouaiime ytBepxaenBoe MEbHie ['ocya. Cosbra 6 Mas 1896 . (C. V.
1 P. e 78) 0 ccynaxb Ha Ceabc-KOXO3AACTBEREHA ynyumiemid.

4) Cr. 15, 21, 26.
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Hao6opors, kpeanTdp no co1o-Bekcemo GHIDb IPHPABHEHD,
1o kpatinems Mbpb nepBoHauaJbHO, Kb 3HAYEHI0 KpeguTa,
oTkpHBaeMaro I'ocynaperBeHHHMD DaHkoMB moah Bekcedas C¢b
aByMst nognucsimul). OHD Jo/ukeHd OHIb uUMBTH BeabiacTsie
ATOro XapakTepdb OOLKHOBEHHAro BeKcCeJbHaro o06s3aTeabeTBa,
JIUIb ¢b NPHAATOYHHMD BELIHHMD obesledeHieMb. 3abeh ceyaa
BHJaeTcs IJ1d paclllpeHis He 0CHOBHAro0, a 000POTHAr0 KAIIHTAIa :
nMbercss BB BUAY KpeJuTHas OJAIOHAJERHOCTb?) JaHHATO
Jana M BeabiacTBie aToro mpeanosaraeMoe paclipeHie Bcero
xo3dafictBa. DaHKy naercd ofllee NpaBo B3HCKaHis, pAAOMDB CD
rapaHTiefi, BHTeKaollell H3b [peiCTaBlIeHHA0 BH 3aJ0Ib
uvbais.  IlepBus ysakoHeHiss3) BB Aroft 061aCTH NpHAEpHU-
BaJIMCh CpEJHAr0 HANpaBJIeHis, 1piiaBasg 3TOMY KpeauTy TNpii-
cyuift emy cmbmandndt xapakrepb. Ho Bb HOBOMB Ycrasb
Tocya. Banka 3ambrHO, Kak® 6yATo, NMOoJYEPKHBaHie peaJbHAr0
MoMeHTa ofesneveHia: paswbpdb ceyIu ompeabiasercs He TOJIbKO
CTOMMOCTBI) HAJIHIHHXD 060POTHHXD CPEACTBD, HO H CTOMMOCTDLIO
uvbuif?): a Takb Kakb owbHka nocabanett HecoMHBHHO .1ervue
TIPOI3BOIMTCS, TO ATHMD co3;1aeTcsl HbuTo Bb poab noseMenbHaro
Jjoara.  Kpowb Toro HesicHOll 1pejcTaBasieTcsi HOPMMPOBKA
NpaBb B3HCKaHift: YcraBDh roBopuThb, uro baHky mnpurajme-
AHUTD HIH HCKD N0 BeKcellw, LTI 3aJ0r0Boe INPOH3BOACTBO; M
H3'b peJaKuin 3aKoHa, KaKb GyJTO, BHTEKaeTb, YT0 pash BaHK®
BHOpaIDb BTOPOI MyTh, NEpPBHIt A5 Hero 3akpHTH®). Hakomeus

1) Cm. 3ak. 28 Mas 1883 r. (1605) n 24 anBapa 1884 r. (1980). Bropont
uMBaB WLAbI0 HOPMHPOBATHL ofe3nedeHie KPECAHTA IOCPEJACTBOMT HOLBIKH-
MOCTH, YXe 38JI0)KEHHOA, M YCTAHOBHIL NPABHJA O BTOPHXDH 3RJIOIOBHIXD
cBUABTENLCTBAX' D, KOTOPHA MOTOMD NOpeulid Bh 38KOHD 1892 r.

2) Uupkyasipp Tocyn. Bauka 1884 r. Ne 83077.

3) CuM. Bhue OopuMm. 1.

4) Cr. 100.

9) Cr. 106.
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Bb HOBBUIIMXD INpaBIIaXb 1897 r. ) paspbiaercsa nepexoasn
KpeJHTa HA CHHI'YJAPHAI'0 INpeeMHHKa, KOTOpHI! IpioGpbraers
006e311eYnTeqbHOe HMYIIeCTBO2). ITO, KOHEYHO, Mal0 I'apMOHH-
pyers ¢b IoHATieMb 0 Kpeaurb, OCHOBAHHOMD HA JHYHHXD
KayecTBaxXb M XO3SIICTBEHHHXb CIIOCOGHOCTAXD 3aeMLIUKa 3).
HeyausureapbHo I10TOMY, YTO BB 06liecTBb HaduHAaeTcs YKope-
HATHCS B3IVIALD HA KPEAUTD 110 COJOBEKCeJ, Kakh Ha BTOPYIO
3aKIaJHY0 Bb KDPEIUTHOMD YCTAHOBJEHIU 4), Kb KoTopoll Bia-
ABapun npu6braTd nocab npeaBapHTeqbHO!t MIIOTEKM BDL 3e-
MeJbHOMD Oankb.

1) NpaBuna jgus Bujaa9M YupexpgeHiamn Tocyn. DBamka ceynp
HOAD COJOBeKceJs HA CHa(KeHie X034fcTBA 0GOPOTEHIMH CPeJCTBAMH OTDH
19 irona 1897 r. '

2) IlpaBuna cr. 54.

2) Ho myxHO orMbTHTL, uTo BHicouaftiie yrBepxperHoe ;MEHbHie [ocy-
napcrsesnaro Cosbra 11 mas 1898T. (Co6p. Y3ak. u Pacnop. Ne68) — o pas-
pbuleniH akunioHepHHIML GAHKAMB . . . BHAABATb CCYAH HOADB COJOBEKCeas,

o6e3neuenasie HMbRiAMM — BD cT. 11 YCTaBOBHIDL N&PAJIISNbHOCTDL JIHIHATO
K BelHAro HCKOBDL 3&J0r'0[AepXKaTels.

4) THmb Gonbe, uto crT. 48 [IpaBuaD Aa€TDL BO3MOKHOCTL 3HAYHTEILHO
CMACrYATb NPEJNOaraeMylo KPATKOCPOUHOCTL 3TOr0 KPeIHTA.



INJTITABA “VIII.

Pyecckasa umorexka BB» mpoekrs Borumu-
Haro Yerasa 1892 r.

H3b naaoxenHaro Bb Npeluayuleft riasb saBcrByeTh, 4TO
AJNS TeopeTHKa Bb HACTOAlllee BpeMs 3aTpyIHHTEJNLHO onpelbh-
JUTH OKOHYAaTeJbHO XapaKTepHHs 4YepTH Halllero 3a.J10roBaro
npaBa, XOTS Bbh HeMDb MOMKHO OTMBTHTHL orpasenHie HBkoro-
PHXD H3b TBXD MOMEHTOBD, HAa KOTOpHE OHLIO YKa3aHO NpH
pa3cmorpbHin sanagnraro npaBa. Ho aas npakrtHyeckaro mpn-
MhbHeHid 3ajora pe3yJbTaTH pasBuTid, mMbBmaro Mbero y Hach
10 HacTrosIllaro BpeMeHH, HecoMHBHHO 6Gorbe ocsasaemMH. Bwb
TedeHie MpoIllaro W HHHEBUIHATO BBKa BHpaloTa.1iCh Yy Hach
JBa BHJA 3aJ010Boft 0TBBTCTBEHHOCTH NpPHUMBHHTENLHO KD THMB
cIyJasaMb, rab ofpeMeHeHie HrpaeTdh po.Jb IIOJHAr0 SKBHBA-
JeHTa 334 3aHATHS AEHbI'H, I NpuMBHHUTEIbHO Kb TBMD sBIe-
HiIMDB, rab BelmHasa rapaHTid TOKPHBAeTH TOJbKO Ty 4acTh
BpeJa, KOTODHI! MOKETh HACTYIHMTb OTH HEMCIOJHEHisl Kakoro
HUOY1b o6a3areabcTBa. IlapasieabHo ¢b BHIbIeHieMB ATHXD
ABYXb THIIOBD 3aJ0roBaro o6peMeHeHiA oGHapy:RHBaeTCS II0-
CTEeNeHHOE pacllipeHie IpaBa pacllopsiskeHis 3aJ0roJaTels, Ha-




1

CKOJIbKO ThATeJbHOCTh ero He mporuopbuntd wham 3axora l).
/15 3aBeplleHis 3TOro HCTOpHYeCKaro npouecca 6HI0 OH AoCTa-
TOMHO €O CTOPOHH HAIEro 3aKOHOAATEIbCTBA MOCTAHOBHTb, 4TO
BooO1lle 3ampelleHie, Koria oHo uMbernb Toabko wbavio ynep-
JRAThb ONpeXBJEHHY) CTOMMOCTH BelM, He JOI/KHO CJIYHHTH
NpenATcTBieMDd Kb OT4Yys/eHilo; TBMB caMHMD OHJIBL OH CO3-
JaHD a0COJMIOTHHII XapakTepd AJdA 3aJ0roBaro IpaBa Bb CHIY
cyze6Haro pbiueHis; H J0CTaToyHO OHJIO0 OH TIPU3HATH 33
B3HCKaHieMb Ha OCHOBAaHiM apecTa MJHM 3alnpellleHid NpaBo Ha
NpeMMyLIeCTBeHHOE yJO0BJETBOpeHie, 4YTOOH HMBTb 3aJ0r'n BB
MoJHOMB cMHCab c10Ba?). Cb Jpyroft CTOPOHH Je€rko 6H.IO
OH C03JaTb 3aKOHOJATeJbHHMD INyTeMDb BHBUIHIA yCJaoBisS 1714
nepeJadyd 3aJoroparo IpaBa, o0JeueHHaro .H6o BB opmy
3ak;JajgHaro, Ju6o BB GopMmy 3ajgorosaro cBHAbTeNbCTBA, H IIO-
JYy9ATb TAKHMB 00pasoMd BCbh TH BHIOIH, KOTOpHS INPHHATO
CBA3HBATL C€b olpaluaeMocTblo Hiorekb. Hbckoabko mocra-
HOBJIEHif! B AToll 06acTH Ipiypount 68 abficTBylollee HHHD
NpaB0 Kb BHSCHEHHHMD JKH3HDLIO 1IOTPEGHOCTAMD.

[Ipn sToMp Hy#no uMbre BB BHIY, 4YTO Hame IIpPaBo
BCerja 3HAJ0 NYOGJITYHOCTL BB CMHCIDB ycTaHOBiIeHis BHBuI-
HUX'D NPH3HAKOBD 3aJjora Bb HHTepecaxb TPeTbHXB JIIIB, H
9T0 KpoMB TOro BB Hacrosiuiee BpeMsa 3akoHb 1889 r.3)
BO3CTAHOBILTL HAYAJO CeuiaJbHOCTH, CHJIBHO TOCTpaJaBIiee
Bb TeyeHie BHHDbBIIHATO BbKa BCeabacrBie pacmpocTpaHHTENb-

1) YceraBn 6amkoBDL, paspbmaimniie Opogaxy 3alora, oroBapHBawTb
ce6b mpaBo Bocnpemarh chbiakH, o6e3nbHHBA0NA 3aJ0KeHEYI0 HEJBHKH-
mocts. Cp. mamp. Yer. C. II6. rop. kpex. o6uecrsa cr. 75.

2) Takt nanp. opoextdb yaoxeria 1814 r. yacrs III pasn. XI1§318. ,B1
cayusas ABYXD 3ampeinenifi mo cyieGHOMY NPHroBOpY Pa3HHXD IPHCYTCTBEH-
HHXD MBCTDL Ha 04HO MMbHie HajaraeMhXDb, OPEHMYIECTBO OTAAETCA TOMY,
KOTOpOo€e mpexJe COCTORNOCH .

3) 26 ilona 1889 r. (6131) I e¢1. 1 u 5.
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Haro Toikopamia cr. 1062 X toma u. 21), 6aarojapsa KkoTo-
poOMYy Yy4YaliaJoch Ha TIpakTHKB npHMbHeHie o0LIHXD 3ampele-
Hift Ha Bce uMyuiectBo orBbrunka. ToTh e 3akoHB cocpe-
Jotouuab Beh 3ampeinenia BL kKpbmnocrHoMb peectpb, uTo
BHAYHTEJbHO 06Jeryaerd J0KHOCTHOMY JHIY 0003pbHie BCB XD
OrpaHHMYeHift, JeskallHXh Ha JTaHHOMB YyJacTkh, M ecan OH
MOJIb30BaHie ATHMD peecTpoMb OHI0 Oh paspbiieHo H gacT-
HHMD JHIAMb, Yy Hach OH €0 ipso ocHOBaTach OH IyGJINYHOCTD
B CMHC.TH 06111eJ0CTYITHOCTH 1103eMelbHHXD cBb1bail. Ocraics
OH TOrJa OJMHDB TOJbKO BaskKHHII npo6Bab BB ABiicTBYloIeMb
npasb, a MMEHHO OTCYTCTBie 6e3yCJ0BHAI'0 3HAYEHiA ¥THXD CBH-
IbmEill. Y Hach BB HacTosilee BpeMs [PaBHTEIbCTBEHHHI! op-
rag’b He rapaHTHpyeTh TOI'0, 4TO CoJep:aHie KHHTH cOOTBHBT-
cTByeTd AbBHCTBHTEILHOCTH H Bb ciIydad pasHoraacis Mewx1y
$opMAJbHHMD H MaTepiabHHMD TpaBoMb lipio6pbTeHie mpaBo-
MOYi Ha OCHOBAHIH OKasaBIIarocs HeIpaBHJIbHHMD cBbabHiA
He MO:KReTh CUHTAThesi Ge3NoBOpPOTHHMB?). Bo BeskoMb cayuab
Halla [PaKTHKa 3) oTcramBaeTb 10 CHXD NOPH STy TOUKY 3pbh-
His, oTJaBas IpeHMYILEeCTBO MaTepiaJbHOMY IIpaBy, XOTs Bb
CBOB HalIMXDb IpakIaHCKHXD 3aKOHOBD BCTpbualoTcs crarbi,
Kakb OyATO, NPHSHAWILiA AocToBBpHOCTH KpbocTHoll 3amucu?).

1) ITo u3n. 1768 r.

2) Cm. Bb CTenorpadunyeckomMn ordieTh o6uUuXxs cobpa-
gif nepBarocopbaja npeagcTaBHTeNeR POCCIACKHXD 36M.
6anKo0BB 1874 r. (ctp. 175) xonaTaficTBO BB CMBICHDH yCTAHOBJEHis y HACH
nocroBLpHOCTH peecTpa.

3) Cp. Cenarn 1888 r. e 62.

4) Cr. 614 u 635 1 4. X ToMa, KaKDL GyATo, YKA3HBAlOTDL HA NBACTBH-
TeJAbHOCTDb 38JI0T'a, YCTAHOBJEHBAro He coOcTBenEHMKoMb. Ho Cemarn 1887 r.
Ne 34 06BACHMAT, YTO 3TH CTATHH OTHOCATCA KD CJaydal, Koraa coGcersen-
HUK'L UPeJHOYHTAETH He OCHAPHBATH NBACTBHTENHHOCTL 3&JIOra, & B3hICKH-
BaTh o6peMeHsiomylo HMBHie cCyMMY b OHBIIAr0 BAAABILLA, 38JI0KHBIIATO €TO0
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Bb neropin Hammxb KoJu@HKaLiOHHHXDB pa6orh BB 3Toft
o6aacTH BerpbualoTes 1Ba MpoekTa HIIOTCUHON pel0pMH, yCBOUB-
urie KHUraMb IPUHUHUID A0CTOBLPHOCTH.  9T0 TpoeKTh rpaga
Baynosa 1869 r.1) u npoexrs Municrepersa HOctuuin 1874 r.2).
O6a oHir ckopbe mMbBoTB 3HAYeHie, KOTOpoe BB I'epMAHCKOMD
3aKoHojaTe.beTBS  mprceBoeHo T.  H.  Grundbuchordnungen :
OHH HOPMHMPYIOTDH INPeMyLIeCTBEHHO CaMylo permcTpaiiio npaBb
Ha HEJIBMIKHMOCTH H BB 006JaCTH MarepiaapHaro mpaBa Cra-
paioTea yiepaaTh AbiicTBoBaBUIill TOrJa NMOPANOKD M OrpaHI-
YUBAKTCA JHINb Heo6XoguMuMu nepeMbramu 3).  Hbckoanko
HIMpe XapakTepdb U3JdoxeHis Bb npoekrd 1892 r.—mo kpaiineit
MbBpb orHocuTenbHo 3agqora. Palora sra BH3BaHAa Bhcouatiie
yTBep:rJeHHHMD MABHieMb ['ocyaapcrBennaro Cosbra 19 Mmas
1881 r.%), BB cily KOTOparo pesyJbTaTH, JOCTHTHYTHE IIpO-
ekToMb 1874 r., O o6jeyeHH BB QOpMY 0COGHXD MpPaBHIb,
H3JaHHHXD BDb CBA3H C¢b 3THMDB MHBHieMb IocyrapcrBeHHAro
CoBbra ¥ MNpPU3BAHHHXDH CJIYKUTH PYKOBOJCTBOMB IIpH JaJIb-
wbiumxp pabotaxb BB sroit obiaacti®). Pascmorpbmie 1po-

1) IIposakTp NoNOKeHiA06b 06e3NeYeHin TOroOBOPOBL
H 00438TeNbCTBS HOOTEYHHMD NOPAAKOMD, BUCCOHHHNA Ipa-
dom Baynosumbp BB [ocys. Cosbrh Bb Maprh 1859 r. (mameuar. sn Tpy-
nax1p Unoreunoit Kommisccin 1 crp. 34 ca.) cr. 26.

2) OKOHYATeJbHBIT IIPOEKTD MOJNOKeHid 00> yKpbmienin npapL Ha He-
ABuxHMee nMbuie (Bam BDL Tpynaxt Hnor. Kom. II erp. 1029 ca.) cr. 128.

3) Cp. no aroMy mnoBoay Bcemopnamubiliiylo 38IHCKY CT4TCBh-CeKpe-
tapsa rpaga Ilanenma 14 gek. 1867 r. (Tpyaw I crp. 8): ,OrmocHTeaLHO
nepecMoTpa HBKOTOPDHXD INOCTAHOBJGHI MaTepiajbEAro mpasa chbiyerd
NpHUATb Bb PYKOBOJACTBO TO ofmlee NPABHJO, YTO IIOCTAHOBJEHid 3TH, KABKDH
uMblonlis oCHOBAHieMd CBOMMTL TBEPAY HCTOPHYECKYIO II0OUBY, H HAXOAAiACH
Bb OPraHHYECKOA CBA3H CO BCCI CHCTEMOft PYCCKHXDB I'pPaKIAHCKHXDL 38KO-
HOBD, HOANEKATH H3MBHEHII0 JHIIL BL KPAAEUXD CAYdYasXD, KOrjJa CyuiecTBo
HX'b OKBXeTCH HeCOBMBCTHHMB CBb HEOOXOJUMBIMH YCIOBiAMH HpPaBHIbLHAIO
HIOTeYHAro yYCTPORCTBA.“

4) CoGpagic y3ak. H pacm. cr. 936.

5) Oun H3aaHH NOAH Ha3BaBieMDb: 'TaBHH A ocHOBAHig Npef-
nonaraeMaro nopaaKka ykpbnonaeHnia npaBb Ha He ABHXKH-
MOe HMYl[eCTBO.
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eKTOBD TM0J0sKeHisA 00T YKkpbnienia mnpaBa Ha HeABIKHMOCTD
I IpaBiIh 00 yc'rponcma KpbBIOCTHRIX'D yupesRaeHift 10RH0
OHJI0 OHTDL TOpY4YeHO KOMMHCeil, cocTosiueft H3DH 4JeHoBD 1'o-
cyaapersennaro Copbra!). Ho BL 1882 r. mpejpapHTelnHAS
pelaKuis nmpoekToBh OHJIa Topydyenma KOMMIICCil, paGoTaouelt
HA1D COCTABIeHieMb NPOEKTa TIpaskAaHCKaro y.IoskeHid?), n
ATHMD NOCTHAHUMD QaKkTOMD, N0 Beemy BbposATiio, 00BACHSIETCS
Goarbe sHauHTeILHOE MBCTO, OTBeeHHOe MaTepiaabHOMy 3aJo-
TOBOMY IIpaBy BB IpoekTd, msgannmoMb BB 1892 r. moap HasBa-
HieMb BoTuHHHaro ycrasa?d). Kpomb o6mxs ravans my6-
JITYHOCTH II JIoCTOBBpHOCTH AJ4 BCbXDh npaBoMouifl, CBA3AHHHXD
Chb onpen’lméunon HeJBHARIMOCTbIO, KpoMb moapo6Haro yyeHbs
o nopaird npio6pbrenia I mpekpaiueHis ATHXD UPaBb 4), MH
HaxoquMb BB oTAbab o satorb omperb.renie aroro mncturyra ®),
OCHOBaHist 114 ero npioGpbrenis®), msmoskenie oGbeMa mpaBoMouitt
3aJI0T0AepP:RaATe NS *), 0COGEHIOCTH BH3BAHHS CTedeHieMb HBCKOIb-
KHX'D 3aJorojep:rareelt8) 1 HakoHeus omicaHie XapakTepa sa-
JI0r0Baro BsHCKaHis ¢b HeaBHskmMMocTell. OueBHaHO, uTO Be'h HTH
CTaTbH BOTYHHHATO YCTaBa AOJKHH BCTYNITDL BB CILTy mnocab 3a-
MBHH 1 9. X ToMa HOBHMD Y JOMeHieMDb, & To GHJI0 OH BecbMa

1) Bucowanime yrBepkz. Mmbmie I'ocyx. Cosbra 19 Mas 1881 r. m. II.

2) 3 moabpa 1882 r., B Co6p. y3ak. n pacm. cr. 106.

3) OnHoBpeMeHHO C'h HAMD BHIUILIH cabjylomie npoekTH : a) IMosoxenie
0 nopankb B3HCKARIA L HeABHXHMHIXT HMBRit. b) Yupexpewie BoTuHH-
HHXT ycramoBiemifi. c¢) IlpaBuna o061 oGeanedeRin HMBHiCMT, JAOrOBOPOBTH Cb
KA3H0KW H Cb KPEeJHTHHIMH YCTAHOBJEHifAMH.

4) IlpoexTt BOTYHHHArO ycraBa cT. 1—16 u cr. 111—211.

5) BoTuMHELIA ycTaBD CT. 43.

6) Cr. 44, 50 c1, 54 ci1. YcraBh BL 3TOMT OTHOIIEHIM pAZTHYAETD
38J0T'L, OCHOBAHHKI! HA YacTHOR caBakB — 3aJOr'nL NMOGPOBOJLHHM — ¥ 3a-
JOr'L TPHAYAHMTEJLHBI, OCHOBARHWA Ha cyae6nHoMDL pbmenin. Iomsarie o
3ay0rbh. BHTEKAIEMD H3b CAMOA CTATbH 38KOHA, HCKIOYEHO NPOEKTOMD
ct. 56, 10, 11.

7) Cr. 74 ca.

8) Cr. 59 cu.



398

3aTpPYAHHTEILHO YCTAHOBHTD CBAI3L MEsKIY 3THMD YCTABOMD H
HMD He OTMBHEHHHIMH IIOCTaHOBJIEHiAMH JBicTByllIAro Mare-
piaapuaro mpasal). Bb rTakoM® cayyab, cyad mo xomay paGorb
J0 HACTOSIAr0 BpeMeHH,. Hedb3sd OMH/JaTb BBeleHis pedopMH
urnoreyHaro 150 Bb HeNOCpeACTBEeHHOM' Gy AylieMDb — 4TO BIPO-
yeMb He nporuBopbuurd n. IV mubHia I‘ocynaﬁcmemam Co-
pbra 19 mas 1881 r.2).

HoBHIt NIPoeKTDH COAEP:KHTDH H HOBYI TepMuHOJOrio. Ci0Bo
»BOTUHHHHII“, KOTOPHMDB OHD 03ariaBleHb, NpHMBHAETCS KO
BchbMb npaBaMb, YCTAHOBJISIeMHMD Ha HeJBHKHMOCTH, KD KHH-
ravbs, 1B 3TH npaBa perncTpHpyoTCA, H HAaKOHelI'b Kb ydpe-
JkJeHiaMDb, 3aBbayomnMs sToft permcrpauiefi. Takoe HalMeHo-
BaHie BH3HBaeTh BOCHOMHHAHIA 00b YyupesieHin (BorumaHON
Koaterin) ¢p aHAJOHYHHMH q)ymcuiﬂmi: BrocbacTBin ke
Bb CBoxb SakonoBh3) oHo npHMbHSETCS Kb BeU[HHMD HCKAMb
BooO1le BB IPOTHBONOJOMRHOCTh JHIHHMDB. Ho BB HoBBitmeft
Jmrepatypd C10BO ,BOTYHHHHII ONATH NOJAYYILI0 6oabe TheHHIL
CMHICID — 1 XapakTepuCTHKH BehbXb NpaBoOTHOLIEHiH! 1 ABJe-
Hift, BHTEKAOIMX'D 3B HMYUIECTBEHHO!! POJIH HeJBHKRHMOCTII,
Il 3aKoHoJaredb BDH 1889 r. CaHKIiOHHPOBAIH BTy TEPMIHO-
Jori 4). Ocraercss TOJIbKO TMOskeNaTh, YTOGH 6arogapst Ho-
BOMY YCTaBY H Ha OOHJIEHHOMH A3HKD YKOPEHHIAch HOBAS Tep-
MHHOJOTiA, coeguHAWIAA BCh BHIAH HeJBHKHMocTell 10D Ha-

1) Hanp. cr. 75 . 5, 7. BOTYHHHATO YCTaBA HECOMHBHHO IpeAsiaraerd
Goxrbe IIMpOKoe NOHATIe 0 NPHHAILIEKHOCTAXD HMBHIA, wBMb BB cr. 887 1 W,
X ToMa.

2) T. 1V': Y3akoHeRis 0 HOBOMDb UOpAAk: Ykpbmuremis npass Ha He-
JBHAKHMOE HMMYINEeCTBO BBOJAMTH BB AbficTBie mocremenno, mo Mbph BO3MOXK-
HOCTH, H coofipaxadch ¢b HMBROIMMHCS CPEJCTBAMM. . . . .

3) Cu. cr. 1592 I'paxn. 3akonoBn BL CBogk 1832 r.

4) 26 iwoma (6131) Becou. yr. Mabuie 06> H3MBHCHIH XBACTBYOINXD
Y38KOHEHIA OTHOCHTeNhHO o(e3medeHis CHJB HAlAraeMHXh BA BOTYHH-
HHKOB'DL OTPARHYCHIfl BL mpaBh pacuopsiKeaia HeJIBHAHMBIMI HMYLIECTBAMM,
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sBaHieMb BOTYHHH:@ TOrJa H OrOpOINMHKD SBHTCS BD IN1A33XD
CcBOMXD cochaell ,BOTUHHHHKOMDB®, H JIHI0, OTAaLILEe JEHLI'H
B3afiMH 1OBb ofesleyelie TOProBHXD Oallb MJIH HM3BOIHYLHXD
IBOPOBDB, 6Y1eTH CUNTATH Ce0sl ,,BOTUHHHWMTD KpeIHTOpoMb ‘1)
Ho ewe dorbe sarpyIHHTeIbHHMD GyJeTh (opMadbloe cBeje-
Hie BCBXDB cyulecTBYOUHXD Y HACD I03eMeJIbHHXTD IPaBooT-
HOILeHill Kb onpeAbleHHHMD THIIAMD, BHCTABJISEMHMD BOTYHH-
HHMB YCTaBOMb. CTOHTH TOJBKO PACKPHTH IepBHil ToMb Coop-
Hiika I'oskeBa n Il[BbrTkoBa, uro6m Haraagumo yoOb-
AUTbCSI Bb 116CTPOTH COBpeMEHHLHXD NpPaBb HA HEJBHKHMOCTD.
TaMb mepelb IVIA3aMH YHTATENS] MEJIbKAWTD IOCTAHOBJIEHIA
0 3eMIeBJaABHIH KpecThbsiH'b, KOJOHHCTOBD, O II03€MEJILHOMD
yerpofictBb Kasaybuxb BolicKh, 0 3eMiaeBIaibHiH peselelt,
00b IMylIeCTBD KOoueBHXB HHOPOAIEBD, O 4YHHIIEBOMD BJIa-
abuin u T. A. Heaerko 6yaers mo BBeJeHiN Ipe/jiaraeMoft
IIPOEKTOMD CHCTeMH Bb Tpexbiaxt ussberiont Teppuropin?) co-
CTABJISITH BTOPO! OTAB.1h BOTUIHHON KHUTH3) M PasI'paHHUNThH BHO-
CHMHSA TyJa CTATHI 0 NpaBb COGCTBEHHOCTH OT'B CTaTeil TPETLATO
orxbaa, rab cozepskarcs orpanndenis atoro npaBoMoyist 4). Hamra
TnoseMeJbHAS HH3HD n:xoﬁlmyém SIBJIeHISAMI, HAIIOMHHAIOUIHMIL BD
H3BBCTHOMD OTHONIEHIH cpeiHie Bbka: OHBATh CIyUad, KOria
H y Hach CKpeuHBaloTcd Ha y4yacTkD IpaBoMovis ABYXD JHI(b,
cpead KOTOPHX'D Helderko BHABJINTL INOHsTIe 0 COGCTBEHHOCTH
n monstie o jus in re aliena. Torja BOSHMKHYTD 3aTpYIHeHis,
0 KOTOPHXD COCTABHTEJH IIPOEKTA Kb COkaJbBHIO yMa.TdHBATD.

1) Cr. 63 BoTuHEHAr0 ycraBa: JIM10, KOTOPOMY IO BOTYMHHON KHHTD
NPHHAICKHTD . . . . . 3aJI0r0BOe NpaBO (BOTYHHIMWNA KPOJHTOPD). . . .

2) Cr. 356 nepeuncagert caydaH, Koria BL MBCTHOCTAXD, rab Gyaerhb
BBeJIEHD YCTAB'L, NepBOHAYANbHAA 3amiicka UMBHIA 6ynern ols3areanua.

3) Cr. 118. .

4) Cr. 119.
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Boupoch 5ToTh BIpOYeMB BHXOANTH U3 3a IpedBJoBH Ha-
CTOSALAr0 OYepKa H J0JskeHb OHTh OTHeCeHb Kb Haykb rpadk-
Aanckoit nonutuku. Ilocabausas raksme JoMkHA pascMo-
TPBTH CIOPD 0 COOTHOLIEHIH BOTYHHHOIN PErHCTPALH H ITOJI0M4eHis
MeskeBaro nbaa BB Poccinl). Ilo atoMy moBoay yske BHCKa-
3aJIHCh BB JUTepaTyph ABa NpOTHBONOIOMHKXD MHBHIA: 0aHH?)
CTaHOBATCS HAa TOYKY 3pbHisi cocraBureselt ycraBa3) m orcran-
BalOT'h BO3MOKHOCTb HeMeJJJeHHAro BBeJeHis BOTYMHHATO yCTaBa
He3aBIHCHMO 0T yUopsiioueHid MeskeBaHis, TaKb KaKb BOT-
YHHAHA KHATH TIPH3BaHW I'apaHTHPOBATH TOJbLKO HAJHYHOCTD
msBberHaro npaBa4), a He TeppHTOpiaIbHHI ero oGbeMb; ApY-
rie %), Ha060pOTh, HAXOAATH, ITO WpPHAHYECKOe ompeabienie BoT-
YHOHHXD NPAaBDb MOTepseTh OOJbLIYID YAaCTh CBOero 3HAUeHisd,
ecrd Mbceromoaoskenie o(bekTa mpaBa BB NPOCTPaHCTBD He
6yderd TO4YHO ycramoBJIeHo. OnEu H Jpyrie mucaTe CCH-
JalTcA Ha MPUMBPD 3aMaJHHXD rocylapeTBb, TO NOXYEPKHBAA
CTPOryl0 HIIHBHAYATH3aLil0 yJaCTKOBD, Kb KOTOpOil cTpeMHTCSA
COBpeMeHHas KH3Hb, TO, Ha000pOT'h, YKA3HBAA HA HeH3GBsKHHS
pasHoryacia Mesxay AbHCTBHTEILHHMH I'PAHHIAMH YYACTKA H €10
omicadieMb Bb BoTyHHHO!l kHHTB. jlake Haykh rpamaanckoft
NOJIHTHKH OyAeTh TPyAHO JAaThb 3abBch alCoTMoOTHO TNPAaBHJb-

1) Cp. Buicoyafime yrBepkaennoe Mabuie Iocyx. Cosbra 19 wmasn
1881 r. m. VL

2)Cm. InkowHHED, Hnoresnas pcfopma n Mexenamie BT HKypm.
Mun. I0ct. 1897 r. Ne 4.

3) O0bscHHTENLEAS 3AMHCKA Kb MPOEKTY BOTYHMHHATO ycTaBa (1893 r.) I
cTp. 34 cu.

4) BoTynHENA ycTaBDh cT. 13—18. )

5) Cp. Musuaor, O meppomavyansnHoft 3amuckd uMBRIt BL BOT-
RN Kuury, Rypa. Muna. Ocr. 189 r., CentaGpb. Cp. BL 3TOMD XKe Ha-
npaBienii mo mnoBojly npoekra 1874 r. Ilecrpxeukin, 3ambuania Ha
BTOpPORl TPOEeKTh HNoTeyHAro ycraBa, XapbkoBb 1875 r. — Haxomeus cp.
eme BL JARypsanb IOpua. O6uecrBa 1898 r. Ne 2 3achpamie 22 BoaAGps
1896 r. crp. 60 ca.
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Hutt otBbTh. Bcee 3aBHCHTH BDL CYWIHOCTH OTH 00BbEMa OTHX'D
pasHormaciit u paswbpa ykJouenift ¢opMaJjbHofl sammcH orb
HacTosiutaro oobjuka ydacrtka. HecommbHuro, manpumbpsb, uro
IpH Haulefl dYepesnogocHIB MOYTH HeBo3Mo:kHO OyAeTh IpH-
JaTh mepBoMy OTABay 1) BOTUMHHO!! KHHIII NPHCBOEGHHYIO eMy
POJIb OINCATeJLHAr0 MOMEHTa, a HTa HeonpeABbJeHHOCTHL OTpa-
3UTCA HeCOMH'BHHO Ha 3HaYeHill ocTaJbHHXDB crarelt. [ BB
pesyJabTarh MokeTh OKA3aTbCs, UTO OTKPHTie BOTYMHHON KHHTI
JJ51 JaHHAr0 y4acTKa 0GOCTPUTD TOJILKO Me:KeBHe CIIOpH, 0e3b
HAJIITHOCTH CPeICTBD 1S yJ0BJIeTBOPHTeJ]LHAr0 HXb pbiueHid.

Ho omATh Takn mpoekTd pascMarpiuBaercsi 3aBch JHIIbL Cb
ToukH 3pBHIA 3aJ0r0Baro 1paBa, KOTOpPoe BIIPOYeMDb HMB HOP-
MUpyeTCd TOJbKO 110 OTHOIUeHIl Kb HEJBHARHMOCTH, KaKb
ATO BHTEKaeThb Y:e 1I3b caMoro 3arjaBid ycraBa. Bb HeMb MH
HaXoAuUMDB ThMB He MeHDBe 0JHO NocTanoBIeHie 00 06peMeHeHin
ABH:RHMAro liMyIlleCTBa: BDL CBA3H ¢ onpexb.aenieMdb o6beMa
3aJI0r0Baro IpaBa Ha HeIBIKIMHIl yYacTOKD YCTaBb II0CTAHO-
BJfieTh, 4YTO OHO paclHpoCTpaHsercs Tak#ke Ha OTAbJaeHHHe
M0 H HAa TpHHAJLTIe:kHOCTH MMBHIA 2). DTo modoskeHie
HHTEpeCHO yske T1I0TOMY, 4YTO OHO CBHABTelbCTBYeTH 0
HEeoOX0JMMOCTH HIIOTEKM JBH/RHMOCTH H 0 HEBO3MOMKHOCTH
npoBectit 0e3ycJoBHOCTL pyuHaro 3akaagad). Ho BB Bor-
UHHHOMB YycTaBbh JaHHoe IoJoxkeHie co3jaeTh BB BHcleft
CTelleHH .T06OIIHTHOe sBJeHie . INIOAW M IIPHHAJJIERHOCTH IIOJ-
JIe:RaTh, KaKb BH/HO, 3aJI0I'0BOMY IIpaBy, TOJALKO IIOKa OHH Ha-
xo01aTcsl Ha 3ajo:keHHolt 3eMab. Ho u Tyrp sajorozepsrarenn

1) Cm. BOTYMHEHA ycTaBb cr. 117.

2) Cr. H . 4,5, 7.

3) IlepeuMenoBaHie HOOTEKH IBHXHMOCTH BT INIPABO ynaepxaHia (cM.
CBogb rpaxi, ysak. npubaatifickuxt ryGeprift mpnM. Ko cT. 1357 n 1403 mo
IIpox. 1890 r.) He cO3JA6TD elle PYYHArO 3AKJI8]&.

26
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cTBCHeHD Bb CBOEMDb B3HCKAHIN: OHD AOJNMeHD JONYCTHTL KOH-
KyppeHLil0 JHYHHXD KPeJHTOPOBD H OTPaHHUMTbHCS copasMbp-
HOIt Josteft M3D BHpYJYeHHoHt mpoxaxefi cymmu!). Bp cyu-
HOCTH 3aJ0TojJep:KaTeqb AOCTAI> OH TBXD ke pe3yJbTaTOBD
¢'h TMoMolbl0 JIMYHAro Tpe6oBamia. He coBcbhbmb scHO, mogyemy
COCTAaBHTEJIH CHAGIMIN €ro 10 OTHOIIEHI Kb 3THMD ABHKUMHMD
BelllaMb HMEHAO0 3aJOTOBHM'B IpaBoMb, DPa3b OHH Ipel-
BapHTEJIbHO BHEMHYJIH U3 ero Ipasomoditt droit de suite
droit de préférence. Uro ke ocraercs oTh MOHATIA o 3agorb?

Ecmm Mu nepetineMs kb pascMoTpbHilo 3aJ0roBaro nmpasa Ha
HeJBH/RUMOCTh, TO MH TaM’h He HaliJeMb (6e3yCJOBHAI'0 eJHHO-
o6pasisi: coCTABMTENH BCTPBTHINCHL BB 9Toff 06MACTH Hamieft
JKU3HH €D JBOIHCTBEHHOCTbIO HOPMHPOBKH, BH3BaHHON TBMD cre-
IaJbHHMD 3aJI0TOBHMB IIPaBOMbB, KOTOPOe BB OTHOUIEHISIX'B
Cb KA3HOH M KpeJIMTHHMI YCTAaHOBJEHIAMH BHPOCJIO Y Hach
pAZOMD CBb 3aJ0roMB MekIy dacTHHMH Junamu. Ilo oTHomre-
Hi0 Kb ABIEHIAMD, OTHOCALMMCA Kb 00peMeHeHIAMD IepBoit
H3b TOJBbKO YTO HA3BAHHHXD KAaTeropif, cocraBHTeIHM He
pbummics npoBecTH 0e3yCJOBHO BHpPaGOTAHHHSA HMDb HadaJa.
HnTepecHo mo sToMy moBoy pascMoTpBTh pacnpexbienie HOpM®,
OTHOCAIHXCSA Kb 3aJ0Ty BD KasHD II Bb KPeJUTHHX'B yCTaHOBJIe-
HiAXD I BHADBJIEHNHXD BCaIbBACTBie HTOro BB 0COGHIT IPOEKTH?).
Ilo orHomeHi KB 3aJory 10 AOroBOPaMb Cb KasHOIl TaMb
coxpaHeHb BDb cyuHoctu Status quo. BorumaHOe ycraHoBieHie
BHIaeTb 3aJoropoe CBHIBTENLCTBO AJdd BTolt WBaM M camas
sajoroBasd cAbiaka 3akgovaeTcss N0 TNpe:RHEMY BB AAHHOMD
IPHCYTCTBEHHOMD MBCTB, KOoTopoe DOBOAMTH TOJBKO 06h 3TOMD

1) BorunreHft ycraBsb cr. 97.
2) IlpaBuna o061 ofe3nededin HeABUXHMHMD WMBHIeMD IOr0BOpPOBH
Cb KasHOM B Chb KPEeNWTHHIMH ycTaHOBJeHiaMH, 1892 r.
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10 cpbabmis BOTYHHHAr0 YCTAHOBJEHid AJA cOOTBBTCTBYWLLIATO
BHeceHiss BB KHHTY ). OTHocHTeqBHO ’ke YCTaHOBJeHifi rocy-
JapCTBeHHHX'b, OGLIECTBEHHHX> M YaCTHHXDb, NPOCKTh pPasi-
qaeTh o6esnedeHie OOHKHOBEHHAI0 3aliMa OT'h 3aKJOuYeHid Kpe-
AMTHHXD 3afiMoBB?). [lo mepBHMB cabikaMb BHAAKWTCA CBH-
ABTeTBCTBA KAK'h A0 CHXD T0pb, HO CaMoe yCTAHOBJeHie 3aJoro-
Baro o6peMeHeHis coBepmIaeTcs Bb BOTYIHHHOMD IIPHCYTCTBEHHOMD
vmberb 3); 1m0 KpeAMTHHMD ke 3altMaMb HBTD Hase 3aT0roBaro
cBHABTeIbCTBA, H e THHCTBEHHASA JbIOTa, peoCcTaBlIeHHas 0anky,
CBOANTCA Kb paspblleHilo 3akmodaTh 3aJ0roByl CIBIKY Y
HoTapiyca, eci domicilium Gamka He HaxoguTcsi Tamb, rab
COCTOMTD BOTYHMHHOE YCTAHOBJEIlie 10 JAHHOI HeJBIKIIMOCTIIY).
Kakp BHAHO, TIpH KpeauTHOMDb 3aiiMB MpoeKTh IMPOBOANTD MOJ-
HOe TOpJKEeCTBO HOBATo TOPsAJKAa H YCTPaHeHie CTaparo.
OcraBnsisi gaxke BB croponb Th coolpaseris 5), kKoropHMI
COCTaBHTEJH PYKOBOJHJHCH NIPH STolt HIBEJIHPOBKH, IPH3BAHHOI,
MOeTh OHTb, CTBCHATH GAaHKU BB MXD onepauisxs®) m Beaba-
CTBie 9TOro MpPH3BAHHON BpEJHO OT3HBATHCS HA HHTEpecaxb
Tolt TMYOJHKH, JJA KOTOpOll Bb CYWIHOCTH M BBOJUTCA HOBHLII
opANOKD, cabiyers o6paTHTh BHMMaHie Ha caMoe OCHOBaHie
pasinyuig Mexay sajJoraMb Io safiMaMd Booflile M 3aJoraMb
10 Kpe IHTHHM'D 3altMaM’b. BoTuuHRHIt ycraBb 3a4BCh 04eBHAHO

1) IpaBuaa cr. 1 ci., 12 cu.

2) IpaBuaa raasa II. 061 oGeanedenin ReABHRHMEIMTL HMBHieMD 3afl-
MOBD H3b KPeAHTHHXDL YcraHoBiemifi. I'masa III. O6b ycramoBieHiH kpe-
IUTHATO 3aJ0ra BDL NOJAb3Y KPEAUTHHXDL YCTAHOBIEHif.

3) Npasuna cr. 25, 28.

4) Cr. /4.

5) Cp. O0BACHEHTETLEYI0 3RMHCKY KD mpoekTy ITpaBuat (1893) crp. 55 cu.,
crp. 86 ci.

6) Cemarn 1880 r. Ne 287 mpranaws, 9ro O6mecTBa B3AHMHATO KPeIHUTA
MOTYTH 3aKII0YATH 3AJOrOBHA CABIKH 0 HeXBHRHMOCTAXD II0 3AJOrOBOMY
CBHABTENLCTBY H N0 3aKIATBOMN.

26%
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penenupoBaxs Cautionshypothek repmamcrkuxt ycrasosn, Korda
oHb BB cT. Dl mocraHoBIseTH: ,,Ecam cymva TpeGoBamisi, Bb
ofe3srnevyenHie Koero yCTaHOBJseTcA 3ajor'b, He omnpeibiena it
caMoe TpeGoBaHie MOkeTH BO3HUKHYTH JHIUb Bb OYyAYlIEMDb H3b
Kakoro JH0o [0oroBopa IJIH HMHHXD OTHoLIeliff cTopoub, TO
yCTanoBIseMHIl BB ofesnedyeHie TaKHXD TpeGoBaHill 3aJ0rb
HMeHyeTCsl KPe IHTHHRM'D 3aJ0roMb*.— H craths, cabiys npn-
MBpy 3anagHHXD 3aKOHOJAATeJbCTBD, NpHOaBJIAETH Aaxbe, dro
Bb TaKHXDb CJIy4yasxXh HYHKHO BHECTH MAaKCHMAJBHYI CYMMYy
olesnevnBaeMaro geHesnaro uarepeca. IloJoseHie 9To BH3BaHo
MOMEHTOMD CIIeLiaJbHOCTH, IPHCYLUIMD KHH:KHON permcrpauin
o6peMeHeHilt, HO OHBb He J0/KeH'B OHI'B OH CIYKHTb OCHOBA-
niemb aas pasgbieHis sagoropb Ha aBa Bhaa. Bo BeAkoMB
saJorb, ofeaneuynBapllleMb JeHEKHYIO CyMMY, ecTh onpeabien-
HaA JoJA HeHM3BBLCTHOCTH, Bb TOMB CMHCADB, 4TOo HewsBbBCTHO
elle, KaKylw 4YacTb J0Jra lipuiercd B3HCKHBATL IIYTeMDB 3a.10-
roBaro HCKa, KaKoe KOJHMYeCTBO NpOLEHTOBDL OCTaHeTCs 3a
JOJKHHKOMD BB BHAD HeZolmMku; Takb dYTo ,0yayuiee“, o
KOTOPOMD> TI'0BOPHTH cT. H1, MoskeTdh Bcerja mMbTb HbKoTOpOE
3HaveHie. A BT npuMbBHeHiM Kb OaHKOBHMD oOllepalisMb, Ha
OCHOBAHIM yKasaHHaro Bb 3rolt cratbbh Mbpuia, 6y1eTs TpyIaHO,
ecinl He HEeBO3MOKHO, IIPOBECTH I'paHb Me:Jy ecAbikamiu, sa-
KIOYaEMHMH BH MIOTEYHH XD OalKaxb H HA3HBAEMHMH
»,00e31euerHieMDd 3aliMOBDh HeIBHMKMMHMD HMDBHieMB“, H olle-
palisaMH , NPOU3BOJHMHMH BB Jpyruxd OaHKaxb MOIADb Ha-
3BaHieMb ,KpeAHTHaro saJjora“. Bb 1moTe4RHXD O(ankaxb
MOsKeTDh OHTH 3ajloskeHo IMBHie Ha M3BBCTHYIO CymMMy, a ccyxa
MOMKeTh OHTb BHAaBaeMa 10 yacTaMbl). S3abenr orgbabnus

1) Cp. YcraBDh AaKLiOHEPHHXD 3CMEILHHXT GaHKoBD (i34, KoMmiurera
Cpbb3a081 1886 r.) crp. 95 ci.
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Tpe6oBaHisg BO3HHKAOTD .IHIIb Bb OyaylieMb, 1o Mbpb BHAaun
cCyJH, I TaKb KAaKDb 3aeMUUIKD MOkeTh H He BOCHOIb30BATHCA
Beelt ccyqoff, To cymMa Oynayuiaro Tpe6oBaHisg OaHKa ele He
onpeabaexa, Ho TbMb He MeHbe MOMKHO AyMaTh, UTO COCTaBH-
TeJIl NMPOEeKTOBD He phiuniich Ob NpUMBHITE Kb 3TOMy cCay-
yal I0HATIE O KpeauTHoMDb 3ajorb. iaeHH komwmiiceiln He-
coMH'bHHO OJike KD HCTHHHOMY OCHOBaHil0 1Jd IpaBHJIbHAr0
pas1bJaenia 3amoroBux® c¢Ibiaokbs Ha ABDB rpyninH, Korja OHH
NPU3HAIOTD 3a 3aflMaMH BD HIOTEYHNHXD OAHKAaXb Xapakrepb
orpaHiruenHolt orsbrersenHoct ). OHM oueBHAHO OHJIM Bb
JaHHOMB cayyah Hbckoabko cTbeHemH NpaBIIaMH  yCTaBOBD
ATHXD Yupe:sjeHill, koTopHa HMDBTHL 1bao Toabko ¢b peannb-
HHMDB KpPe/ITOMD ; JOIyllleHie IHunoll OTBBTCTBEHHOCTH MLIO
66 BD pa3pb3b ¢b OCHOBHHMDL MOMEHTOMD OILBHOKD, NPOH3BO-
JUMHXD Bb HTHXD OaHKAXD.

Ho 3a To mo oTHowmieHi Kb 3aJ0raMb MeIy 4HaCTHHMH
JIMIAMII COCTABHTE/I He UyBCTBYIOTDH celd CBSI3aHHHMII HIKA-
KHMI TIOZOGHHMI coo0paszReHiaMIl H OHH BHCTABISINTH 0GULYID
npesyMuilo BB 110Jb3y HeorpaHHueHHOiI oTBBTCTBEHHOCTH 3a.10-
rojaressi, CONMACHO Y'UeHill POMAHHCTOBD 2). B ruaasaxs wie-
HOBB KOMMIICIH 3Ta leorpaHiriCHHOCTD BHTEKAeTh H3b CaMaro
IOHATISI 00> aKUeccopHocTn 3), I ecul OHH JO0BOJLHO MOJPOGHO
CTapaloTCs OIIPaB,1aTh HTO HOBILECTBO, TO ATO He MI0OTOMY, UTO OHH TH-

1) BorunnEnfi ycraBb cT. 103: ,m0 3agory BB ofe3medeHie 3afiMa HM3b
KPeJHTHHXD YCTAHOBJICHI! KpoMb KPeJHTHAr0 3aJ0ra JOMKHMKDL OTBBYaeTH
JUOIb 38JI0KEeHHKNMD HMbBHieMDb.“

2) Cr. 97: ,BoTuHBHHI KpeAMTOPD, HE HMOJYIHBUIIf MOJHATO YHOBICTBO-
peHis H3D 3al0MeRHAro HMbHiA, MOXeTh OOPATHTL B3BLICKaHie Ha NpYroe
HMMYI[ECTBO JOJIKHHKA HMJH ero HACIBAHHKE, €eCIH OPH YCTAHOBJIEHiH
3ajqora He GHJIO YCJIOBJIEeHO, YTO JOJNXHHKD oTBbuaeTd
TOJAbLKO 3AJM0KEeHHHMD HMBHieMB.*

8) O0LacHATeNbHAS 3aIHCKA Kb IPOEKTY BOTIYMHHArO ycTasa I cTp. 489.
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roTarcA HATH Bb paspbsb ¢b MOMEHTOMB, BHPAGOTAHHHMD BbKO-
BHMD Pa3BHTieMDb HAIero saJgora !), a moromy, UTo OHH CUHTANTH
HY’RHHMD O0BSACHUTH COOOPAsKEHis, 3aCTABMBIIIA HXD OTCTYIIMTb
0Th 00paTHOM Npe3yMuUiH, BHCTaBJIeHHON! BB cT. 20 T TAaBHHXD
ocHoBamuift 1881 r.: ,Ilo goaroBomy oGsisaTe;bCTBY, 06€3Ie-
YeHHOMY HA HeJBMRHMOMD HMYIECTBS, NOJMHUKD OTBBTCTBYeTD
Jumb THMB CaMHMD HMYLIECTBOMB, Bb KpBIOCTHyl KHHTY
KOTOparo o0s3aTeJIbCTBO 9TO 3ANUCAHO, pa3Bb OH MewKI1y JOJK-
HHUKOMD M 3aUMOJABUEMDb COCTOAJOCH CorjaileHie o0b OTBBT-
CTBEHHOCTH II€pBaro BChMb ero cocTosiHieM'b [0 MOJHAr0 yA0BJe-
TBOpeHis moura 2).*

HarepecHo oaHako mpocabauTb npuMbHeHie IPUHLMIA CT.
97 BOTYMHHArO ycTaBa, BHCTABJIEHHAr0 BONPEKH IIPO-
THBONOJIOMRHOMY ykasaHilo I'ocynapcrBensaro Copbra. Bb
cyuroct# G6e3yCJ0BHO 5Ta HeorpaHM4YeHHAsd OTBBTCTBEHHOCTDH
IPOBOJUTCS TOJBKO 110 OTHOIUEHil0 Kb cyAeOHOH HJIM IIpUHY-
AuTeabHO!! HmoTeKb M KB T. H. KPeJUTHOMY 3aJory3).
IIpoTHBD 9TOr0 HeMb3s BO3PAKATH Yi#e HOTOMY, 4TO CyXeOHAS
UIOTEeKa HeMHCJIMMa 6e3b JH4HOH oTBBTCTBEHHOCTH, & 3aJO0I'b
Has3HBAeMHI! KPe IHTHHM D OYeBHIHO 03HAYaeTh TOTH JAOMOI-
HUTEJbHHI 3aJorb, TIB BellHoe o6e3nevyeHie HIpaeTh BTOPO-
CTENIeHHYI0 POJb, H TAB HAa NepBOMB ILIAHD JHYHOCTL JOJIH-
nauka. Ho mpm mpocToMb J06pOBOJILHOMD 3aJOr'B  3aJjoropep-
saTelb O0JMeHD HCKATh IIpese BCero yIOBJETBOpPeHiA U3b

1) Jlo BOTIHHHATrO ycTaBa HpoexTh rpapa Buaynosa, cr. 23 u mpo-
eKTh 1874 r. § 145 TakKe BHCKA3aJIHCHh 38 HEOrPAHHYEHHYI OTBBTCTBEHHOCTD.
CocTaBHTONH NOCABABATO OXHAKO H0Ar0 KoJeGaJHCh M BHAHO, YTO OBH II€PBO-
H898J1bHO CKIOHAJMHCHL Bb DOJAb3Y yHepikamid craparo mpuennma. CM. Tpyaw
Hnoreysoft xommuccin I crp. 138, 256, 388.

2) Cp. no aroMy nosony BepG6aoBckift, IOpua. Bberauks 1881 r.
CTp. 666.

3) Cr. 102.
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3a7I0KeHHO!l HEJIBH/RIIMOCTH H OCTaJbHOE HMYIIECTBO J0JK-
Hnka orsbuaerdb b in subsidium, uTo HecoMHBHHO MaJso
rapMOHHpPYeTbh CBb TMOHATIEMD O CAMOCTOATEIBLHOCTH TpeGo-
BaHisg, BHTEKAOLIAr0 H3b aKleccopHocra 3ajoral). Brpowems,
KaKkb BHJHO, CocTaBuUTeId Ha caMoMb JAbab Majao pacmodo-
#eHH TPHJABAThH 60Jbluoe 3HAUeHie THYHOIt 0TBBTCTBEHHOCTH NIPH
3aqorb oco6eHHO BB THXD CayuasAxb, KOI'ZA 3aJI0eHHAA Bellb
NepexoAuTs Bb pPYKH CHHIYJISPHAaro IpeeMHHKAa: YCTaB'b ?)
110CTAHOBJIAETD, YTO NOCTDh TAKOro oTuy#IeHisl HeoCyICCTBIEHie
3aJI0T0Baro IpaBa BDb TeyeHie Tpexdb JaBTH JHIIaeTDL 3aJ0ro-
Jepaare’s] OKOHYATEJbHO JHYHATO HCKA NPOTHBD 3aJ10T0aTeds .
/a5 Toro, 9TOGH MOHATH 3HAUEHie STOr0 INOCTAHOBJIEHIS, HYRHO
NPOTHBOIIOCTABUTL €My CT. 7, KOTopas H3beMJIeTh H3b 1bft-
CTBifA JaBHOCTH BCh BHeCeHHHsA BD KHHTY INIpaBa, TPH YeMb
BHIHO, YTO COCTABHTEJIM pAaCIPOCTPAHATD STO HocabIcTBie
pericrpaiiii He TOJbKO HA BelllHOe INpaBo, HO M Ha o6esme-
yenHoe TpeGoBanie3). Ilomyuaercs TakuMb 06pasoMD cIb-
JAYyOIUasa KapTHHA @ I0K3 HEABHIKHMOCTb HAaXOAHTCA BB pPYKaxb

1) 3araZioUBHMD ABAAETCA CMBICADL CT. 104, n0)'b KOTOPOft BB 06 b A C -
BHTEALHOA 3anuckb mombumena ccolika Ha cr. 1445 Ocr3eficKaro
CBoxa, Honyckajouylo excussio personalis, H HA cT. 426 Cakcomckaro YJo-
Xemia, HCKIoYall(ylo 5To Bo3paxenie. ‘ITo MMBAM BB BHAY COCTABHTENH :
CO3JATH JILTOTY JJIA KPeIHTOpa, KOTOPHA BL OOHKHOBEHHHXD CIYy4asxb J01-
JKeHb HA& OCHOBAHIH cT. 98 B3LICKHBATL CHAYANA CD 38JI0XEHHOA BelH, HIH
YCT&HOBHTb JbrOTY IJaa Biaaibibua HEABHKHMOCTH BL TOMDB CMHECHb, 4TO
eMy Haaercs no kpafitefi MBpb Ha BpeMs BO3MOXKHOCTb YCTPAHHTb OTH cebsa
B3HCKaHie ? BnpoyeM®b, kKakb BHAHO, H MeXIy PeJAaKTOPaAMH I'OCIOJCTBYeTDH
Ho aroMy moBoay pasmoraacie. Cp. TamToBep’s, 3aoroBoe mpaBo CTp.
727 npuM. H# OGBbACHHTeNbLHEAS 3aOncka I crp. 494

2) Cr. 98 in fine: O3mayeHHad (HeOrpaHHYeHHAA) OTBBTCTBEHHOCTH
nepBoHAYAJbLHArO NOJIKHHKA M ero HacibJHMK& NPOJOJIKAEeTCA, HeCMOTPs Ha
nepexon’s MMbBHiA BD Apyrid pyKH, eciH KpeauTopdh Bb Tededie TpexDb aABTH
10 HACTYIJIEHiH CPOKa& 3aJIoroBoMy TpeGoBaHilo 06GpaTHNID B3HCKamic Ha 3a-
JoxenHoe HMBHie.

3) Cp. c1. 49 u O6BAcEHTeAbHAS 3anucka 1 crp. 299.
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3ajqorojarelsi, oHb oTBbuaerb 6e3cpouyHo H oTBbuaers
BCBMD  CBOHMb UMyllecTBOMB. Kakb TOJIBKO OHD TPOJACTH
3J0/KEHHYI0 HeIBIKHMOCTb, BB €ro II0Jb3y HAUHHAETCS YKOpO-
YeHHHI! CPOK'B, II0 HCTeUeHiM KOTOparo OHb ¢€B00OJeHDb OTH
BCAKAro 006s3aTeqabCTBa. PesyiabTaTh 3TOTH NOPA3HTE]EHD 0CO-
6CHHO 10 OTHOWIEHI Kb KPEeJHTHOMY 3al0ry IIpOeKTa,
AJs KoToparo HBTH O4eBHIHO HM3BATIA M3B BTOpOfi MOJOBHHH
cr. 98, Takb YTO IepexoAb HeJBHRKHMOCTH M BD HTOMB cayuab
10BeJeTh Kb BO3MOMHOCTH INPEpBaHiA YMCTO JITYHOI 0JT0BOM
cBa3u. 3abcpb eile pasb AaeTh ce6sS UyBCTBOBATb OTCYTCTBie
NPaBHJIbHON KJaccHPHKALiH 3aJ0roBHXD cIbBJIOKD Ha OCHOBA-
Hin o6beMa NpaBa B3HCKaHIA Kpeaurtopal), u kpomb Toro
o6HAapy KHBaeTcA CTpeMileHie, CBOHCTBeHHOe BOOOIe KHHAKHON
perucTpaiiv: crpemieHie KD IepeHeceHil0 JHYHAr0 MOMEHTa
J0JroBaro o6peMeHeHis BB CaMoe BelllHOE IIpaBo.

Bt mavaab raaBu IV npoekTa BOTYHMHHATO ycTaBa,
MOCBSAIIIEHHOt 3aJ0Ty, BHCTaBJIeHDb MOMEHTD, KOTOPHII To.1-
JKeHDb OHID NpefoXPaHUThL COCTAaBUTeelt 0TH TaKoro CIifHiA, a
AMeHHO : TIOAYepKUBaHie aKllecCOpHAro xapakTepa 3aJ0roBaro
o6peMeHeRis 2). DTy aKIeCCOPHOCTL COCTABHTENH, IOBUIIIMOMY,
CUMTATD HEo6X0amMofl 3), ycMaTpuBas BDb BBeAeHiu Grundschuld
uspbcrHylo omacHOCTh, X0TS BB cymHocTH Grundschuld (o
Kpaltgett MBpb BB npycckomd mnpasb) saABIdeTca He J0HO-

1) 3torh 00beMDB OTBBTCTBEHHOCTH H CIYXHTD MBERAHAPCKOMY IOPHCTY
Huber oauuMb H3b OCHOBAHIA, YTOOH IpemiaraTh I8 OyAymaro o6beau-
HOHHAr0 IIBEAIAPCKAr0 3aJI0rOBAr0 38KOHOJATENbLCTBA JABA THIA& 00peMcHeHis :
1) Giilt — samory 6e3d auunoNt oTBbTcTBeHEOCTH M 2) Pfandverschreibung —
Io6aBouHoe o0eanedeHie Kb JuanoMYy TpedoBagilo. Cp. Huber, Betrachtungen
ilber die Vereinheitlichung und Reform des Schweizerischen Grundpfandrechts
(1898) crtp. 68 cu.

2) Ycrasbp c1. 43.

3) Cm. O6bacEuTenbHan 3amucka I ctp. 254 cia., 272 ca.
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IIEHHHMD HHCTHTYTOM'B, KOTOPHII Ha TIPakTAKD MOYTH 4YTO He
OTJIMYAeTCHA OTD IlepelaBaeMolt HIOTeKH, upeza’daraeMoft HaMb
HaluMDb npoekToMb 1892 r.1). Ho Beabap 3a onpexbaedieMs
cT. 43 11ers nocraHoBAEHie, TIH roBopHTC 0 BHeCeHill Tpe 6o -
BaHisa Bb kmiry 2). Cratbu uerBepraro orybaa, IocBslleH-
HHA 3aJ0r0BHMD 00peMeHeHiAMD, coJepiaTd, KOHeYHO, yKasaHie
Ha TpeGoBaHie, 1Jd KOToparo cosjaercs o(esneueHie, HO Cb
TOYKH 3pbHiA Marepia.iLbHaro InpaBa BHoOCHTCS He TpeGoBaHie,
a 3aJ0rDb, OCHOBaHIEMD KOTOPAro CJIYRITH ILIH 3AJ0r0Bas
cabakad), mau cyze6Hoe mocTaHoBiIeHie. AToMy cMblueHin
MOHATIN, BH3BAHHOMY II0 BceMy BbpoATio BHpaxieHieMb ,ein-
getragene Forderung“, Bcrpbuanoumvess Bb CakCOHCKOMD ¥.10-
swenin 4) 1 OcraetickoMb CBogb, cooTBBTCTBYeTh He coBCHMB
yJauHas TEPMHHOJOriS NpoeKTa: ,3aJoropoe TpeGoBaHie“ ymo-
Tpe6sdeTcsl TaMb Bb CMHCIB TpeoBaHis, 00e3IeUeHHAr0 3a.10-
roMb %) ; HO MHOrZa, KaKb BHJHO, COCTABHTETH YIOTPeCIsIOTDH
ATO BHpasieHie 1Jad 00603HaYeHias caMoro 3a.10roBaro B3 H-
ckaHia®), H sSCHOCTh HBI0KEHisA OTH HTOrO, KOHEUHO, HE BH-
ArpHBaerd. BrpoueMdb oveHb BO3MOMHO, YTO 31bch o0bscHe-
HieMD Takofi ABOICTBEHHOCTH JaHHAr0 BHPaKeHiA J10JIHO ToO-
CJIY:KHTb YCBOeHie, XO0TsI M (e3CO3HATeJIbHOE MOMKETH OHTb,
TOfl OTJIMUHTENLHOII YepTH, KOTOPYK MH CTapaJuch OTMBTHTH
Bh FepMaHCKOMD Npasb, TOro JMYHAr0O MOMEHTa, KOTOpPHIl BHO-
CHTCS Telepb BB 3aJ0I'b M BB CHJIY KOTOparo mocabamilt co-

1) Cp. Mexay mpouuMdb CT. 106 BOTY. YCTaBD.

2) Cr. 54. IlpaBuabEbe penaknia cr. 59 o. 2.

3) Boru. ycraBb cT. 4, 234 ca.

4) Cr. 387. I'epmanckoe yaoxeHie Ha060pOTEL FOBOPHTDL 06D ,Eintragung
der Hypothek“ cr. 1115.

5) Cm. O6pacHHTeNbHAA 3amucka I crp. 49.

6) Bory. ycra®n cr. 106.
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JepUTh Bb ce6b He TOAbKO IIpaBo Ha Y/JOBJeTBOpeHie H3B
onpeIbJaeHHON CTOMMOCTH, HO IpeskJe BCero nmpaBo Ha JbiicTsie
CO CTOPOHH 00JIaJaTe]sl 3aJ10KeHHOIl Bely, ADYTHMH CJOBAMH :
npaBo Ha ynaary. Takoe npeanososeHie MOeTdh JIMIUb TOJ-
TBepAUTbCS uTeHieMb cr. 99, rab rosopurcs 06b OTBBT-
CTBEHHOCTH BIaXBIbLa 3aJM0eHHON HeJBUHRUMOCTH ).
Caban sanaznuxd Bbamitt Bb yerapb 1892 r. meyau-
BHTEJbHH, ThMB Goabe, yto peueniis HBKOTODHXD H3B HHXB
TOJIBKO 3aBEpIaeTh pasBHTie HAIllero 3aJ10roBaro npasa, HCTOpid
KOTOparo npejcTaBiseTd HeCOMEBHHOE CX0ACTBO Cb COOTBBTCTBY-
WIIAMH TIepioJaM Bb IPOLLIOMD 3allaTH0-eBPOMeltCKHX'b TeppH-
Topilf. YcTaBh CaHKLIOHHPYETD Bb CAMHX'D OOLIHXD BHPaXKeHIAXD
a6CONIOTHHI!I XapaKTepb 3aJ0roBaro IpaBa, He SABJISAIOIIAN0CA
y#e TpensTcTBieMb Kb OTYykIAeHIAMD 2), u BMBerb ¢b TBMB
pacmupsieTdb TOHATie o 3aJoroBoMb ofesneyeHiH, He NPH3BaH-
HOMD CJAYMHTb TOJbKO OJHBMD 3aeMHHMB cabakambd). Ho
CIIPANIMBAETCA, HEYKeIH [Js 3TOro HYKHO OHIO CO3JAThH U3JI0-
JieHie, KOTOpoe I0paskaeTd HACh CBOHMD OTBJAEYEeHHHMDB Xapak-
TEpOMb, CBoefl OTPBIIEHHOCTHI OTH OKpY:kalllaro Hach Mipa?
He napomp BB HameMb obuiecTBB mnomaAtie 00b YI0:KeHIH
CBA3aHO Tellepb Cb IipejcTaBjeHieMb 0 paloTaxb, NpH KOTO-
pHXD IBficTByolnee 11paBo urpaerd poab tabula rasa. Camas
BHBIIHAA (opMa IIpoeKTa IPOM3BOIUTD Takoe BreyarThHie,
6yaro OH ofHOIt H3D IJIABHHXD 3a60Tb KOMMHCCIH OHJIO €O3-
JaHie HOBOHl TepPMHMHOJOrIM: 3HAKOMHE HaMB CJI0Ba, KaKb 3a-
KJIajaHas, 3anpellleHie, ykpblenie, KpbnocTHas KHHTA TIIA-

1) ,Ilpio6pbBmift o6peMenennoe 3an0roMdb MMbHie OTBEYAETDH IO BTOMY
38J10TY TONbKO 38JI0KeHHLIMDL HMBHieMB“.

2) Cr. 9 BOTYHBHATO yCTaBA.

3) Cr. 50 BOTUHHHAIO YCTABA.

-
"
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TeJbHO yYCTpPaHeHH. Pycckift lopHcTh npH 4YTeHIH 3THXD CTa-
Tefl MO:ReThb NOJYYMTh Bleuar.ThbHie, 4ro oHDb HNMberb nepeld
eo6oft nepeBodb Cb INIpoeKTa, IpeJHa3HAYeHHAro AJA Kakoft
HU6Yb aBCTpATifickofl KOJIOHIH WM KaKOro-HHOYIb I0MHO-aMe-
PIKaHCKaro rocyJapcTBa; UHOCTPaHeL'b e Jerko Moxkerdb Io-
Bbputh, uro Bb ycraBb 1892 r. y Hach BHepBHE BBOJHTCS
3aJ10roBoe IIpPaBo.

Ho Bch st BHBIIHIS cBoificTBa, KOHEYHO, He Bb COCTOSHIiH
YMaJHTb TOro 3HaYeHid, KOTOpoe NPOeKTb BOTYMHHATO ycTaBa
MoxeTh MMBTH A4 skusHH. Bb Hacrosdilee BpeMsA cocTaBH-
TeJH ero ycmrbau yske oka3aTb ABB KPYNHHSA YCIyrH HalleMy
abtierByouteMy upaBy. [lo uxb  uHHNiaTHBD H3JaHD OHID
3aK0HDb 26 ioHa 1889 r., mpeo6pa3oBaBlIift HAlYy 3alpPeTHTEdb-
Hylo cucreMy, a Bp 1891 r. yrBepsjaeHH MHHHCTEPCTBOMB
IOcTuLin cocTaBleHHHS MMH HOBHS mpaBiial) s Bexemis
peecTpoBb KpbBHOCTHHXD ABIb. ITa HHCTPYKLiA NpHAaeThb
Ha3BaHHHM'D peecTpaM’b NPHOJIM3HTEJIBHO TOTH BHIb, KOTOPLft
npejnoJgaraercs 178 BOTYHHHON KHHTH, ONMHCAHHO!I BB NpoekTh
1892 r., Takp uTO BB ITOMD OTHOLUEHINl 3aMelJeHie o6CyHk-
JeHiss 3akoHonpoekra BB IocymapcrBenHoMDb CoBBTH He Mo-
#eTb HMBTb 0co6erHO BpelHHXD MocabiacTailt.

CocTraBHTe M TPOEKTA 2) BO3JIAraloTh, Kak'b BHIHO, HA e 1H
Ha CO3JAHHYI HMH O0GpAlaeMOcTh B3a7JOTOBHXD IpaBb. 1o
CHXb IIOPD> HENOJBHKHMOCTb 3TOTO JeHesxHaro moMbuieHiss Maao
0Tpaskajach Ha HMHTEpPeCaXb 3aeMINHKOBD: 3aKJI3JHAA IpHBIIe-
KaJa M TPOJ0’RaeTh INPHBJIEKATb KallMTAJMNCTOBD, KOTOPHX'D

1) IlpaBuna 31 masa 1891 r. yrBepx. Mum. I0cT. H BBenenEma BBL nbfl-
crBie ¢1» aEB. 1892 r. Bb HoT. apxuBaxb Kiesckaro Oxpyra (CoGp. ysak.
1891 r. e 60) ¥ c1 6 g6B. 1894 r. BB HOTAp. apxuBaxb C. [ler.,, Mock., Kasanc.
Capar., Xapbk., Ogecck. okpyross (Co6p. ya. 1893 r. Ne 179).

2) Cp. I'anToBepD 3aj0roBoe npaso crp. 196.
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MpeJblaAloTD T0BOJBHO BHCOKIHl TpOLEHTH, J100pOBOJbHHA He-
YCTOIKH, & HHOI'Ja H BO3MORHOCTDb BHI0JHO NPioGpBeTH COGCTBEH-
HOCTb Ha NPHHATYI0 BB 3aJ0rb Beulb. IIpHBieuerd .11 Tenepb
HOBHI! 3aj0r'b, ofJekaeMuil Bb gopMy KypcHpyoluelt Ha pHHED
wbHHOCTH 1), HOBHII Kpyrb KAUNTAMICTOBD I YJAYUIIHTCS JIH
BexrbacTBie BTOT0 HAIVIHBA I0J0KeHie COOCTBEHHHKOBD ? (HO
6yayuiee MoxerTdb JaTh oTBbTb. Ho kakopb O6H HH OHIB
aToTd> OTBBTH H KakoBa OH HII OHJa YYacTb I(POEKTa
Bb BHCIIIXD 3aKOHOJATEJbHHXD cepaxb, padoTa KOMMHCCIH
caMa 110 ce6b — saBienie orpagHoe. OHa ocTaHETTA BD HCTOPIH
Hallero npaBa Kakb NPH3HAKD JRH3HI, KAaKb CTpeMieHie Kb
yCOBepIlIeHCTBOBAHII.

1) BoruusnufA ycTaBb cT. 83 ci.
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OonpaBKH.

BMBeCcTO!

COJIePKUBAIH
upu Auflassung nepsoft
970 H PABHO

TBMH 3ampelleHiaMn
dominum directum
HnoTeynns mpoeKTH
pecunia

KaKb JHLY He HMBBIIeMy
excursionis

Sicherheitshypothek
YTPHPOPKH

OTIMYNTONbHAS YepTa

HeoGxoqumocts Kpbmoct-
HATO

TbML He MeRbe BHXONATDL

TAKD, N0 ero MubHilb,
38J8TOKD

1 aBrycra 1731 r.
JOJIXKEH'D> COOTBBTCTBOBATD _
CO3NIAHHLIMT YCTABOME
NpaKTHYeCKAs HerJacHOCTh
venditionis.

cABayeTh YHTATH:

TOKPLIBAJH
Auflassung npu nepsoft
YTO H NpaBo Ha
TBMD 3ampelleHidMD
dominium directum
HooTeunnle mpoekTH
pecuniae
KaKb He HMBBIIATO
excussionis
Sicherungshypothek
» » »

YTPHPOBKH
OTIHIHTENbHOA JopTOR
Heo6xonumMocTs nocroBBp-

HOCTH Kpbmocrraro
™M1 He MeRBe He BH-

X0AATD
TAK'D KaK'b, 10 er'o MABHIP,
3894TOKB
1 asrycra 1737 r.
JOJKHA COOTBBTCTBOBATH
CO3/1RHHOMD YCTABOMD
¢aKTHIeCKAA HErJIACHOCTD
venditio.
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