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CoGetrennan npmymuccran ABATEILHOCTD AMNA BB obaactTy rpamian-
CEaro o6opota yasto GuiBaers HedoeTaTotna, vacro Apasercs, Haupanbps,
HeolxoxmMocTs gbitcTRoRats THLY B OJHO W Toke BpemA B PaIMIALIXE
MBeTaxs M. T. m, Otcloga Broxmk HONATHA WMJeA BOGN0AbL30BaTHEH yeay-
TaMH Jpyraro. IpoM3RofuThH HOCPEACTBOME  10pmInaccknxs  pliicrnij 9TOrO
Rpyraro Th waw Apyria wswbnenix py coelf mpaponoii coeph, —puoant mo-
HATHO npoucxomfenie MHCTHTYTa  npefcTaBHTeAnCTR], MOCPEICTROME KOTo-
Toparo lopmanteckas cnbaxa, COBEPUICUHAT HPefCTARNTELEMD BuTero npeg-
CTABIAEMATO ¥ Wa ero WMIL, TMPON3BOXHT® WpUAMICCKiq n0Ca e TRIA—mpa-
B3 B 0BA3AHHOCTH ~ Toqnko gig nocaBiuire 1. e. jygq lpereraBIsenmaro.
Ho srorn HHCTHTYTS €CTh NPHHANIERHOCTS PA3BHTATO TIpamianckaro 0Go-
poTaj ma ApPYrEXh, Hucmmyi CTYHCHIXD DasBHTIA MDPRROBATO cosmanix 0H'B
WAL BOBCE NE CYWECTBYeT miM, ecay CYUECTBYeT:, T0 BYL Mado pas-
BETOM® COCTOAHIM,

S N e e e ————

ewarano no ompenbacuin Corbra Jexugoseraro Wpuanyeckaro Jures.

Aupertopss M. Kan YCTHH®B,

Conpexennsiyy SAKONORATEILCTRAMK  HHCTITY YT, UpefeTaBuTeaLeTRa
NPUSHACTCH  Bh €10 Noamows ofmiyy osuavenin, a wh o conpeMenumoxs
Tpampanckons 06oport onp HOIywaeTs  wee Goabe w Goate  suaveniy n
CTAHOBHTCH, TaKE CRA3aTH, ofnuMDL 13T er MOTYUCCTREMIIXT, PLIATORT,,
Ecrecrsenno, aro NPH TarOMb suavenin n PGBBUTI ey Ta upeerani-
TeIbOTER Yuenne obpatmim ma mero AOLBIOC  RIIManie u sanginen ero
paspabotkeii. «Hemmorie HUCTOTYTH, Nitimers Dowcpyans, 1), HOJILIYIOT-
¢4 BB nonilmee mpexa BHUMANICND  yqennxt, ny, TAROE ereneiny, kapn
UpercTaBaTeILETRO>. Takoe cmaniioe Haymoe xrikeniec »o ofpaborit; Aan-
Haro BOUpOca HpoaABHAvCH o BpCMen uswlernaro coynnenig Byxrn «Die
Lehre von der Stellvertrehung e Gingehung von Vertrdqeirs
(1852), xoropoc 1o wmutmin Hersepaana OTKPLLIO 20G0it Horymw SNOXY B,
paspabotkt yuenia o npegerasnreaneTns,

—_—

1) Die Lehre vou dor ftelloertrctenden Negotiorm Geftia
1876 ) &. 7.
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HeenoTpst 01ake ma Takoe YOILACHHOC Sandric YICHHNT »miots -
CTATYTONT, €10 AOPMATHYCCKASL f0CTANORKA  UNBETH, KAKb YKasano fyierd
B CANOWL  HAOmenin, cige mnoro reMuwxn  eropowh. Ho . repaszo
Godpmeil CTCHCIN CYHCOTBY TT  pasmoriacic  MemAy YICHMNI M0 Hokogy
peropiu MEETHTYTa  Hpeieranireanersa, Ml pnumte BL Wactoamee wpeas
[PEICTABRTEILCTIO B 10 PASBITOND  C0CTOMMN, BT Cr0  WOJHOND mpis-
pauin W upuAomenin; o mayiAcHic ero Gh ATONB ¢ro BHAL, ROHCUNO, e
AOCTATORND A4H HOJHATO eT0  WomMManin 1w phpuod owburi;  wawh mworab
3ApOANAAES HAGT NPCACTRBITCALCTHA, Kakh ONA PABBULAIACL, KAKb CR4Q-
AmBaLes, ofipcobotiea cadufi puermeyTh? Beb »T Bonpockl HABIOTH He
POALKO BREORI Heroprucerii, no njonuiiieckiii  nurepest.  3ken ob-
OHOIOWIIXE  WIBHEL 0 NPHBNA0TE, UTO HPei-
CTARGTCALETRD BRI PABOTEl0 GG PUMGKRME  HPABOBLNTD 060poToND {570
ro amibuin ecobenno gepaures Capmnen < Dad  Obligationeared
Land 2§ 54 fany; apyrie (Qanaepwaun, ibid) emnranors  ero upous-
BOACHICNT OGBIMIATS MPABA SoBBIXE HEDOAORD. RaROMY M3 »THXB Beseph-

P{l.’%(il{ﬂdl}(',!; B Npeit

uit oTiATH  UPCHIEeUTCRIC?

Whan  1aeTomEAco  TPYIR BRACHITH  ofNiee fonaric o HDPEICTaBH-
TOALETEh B HORUSHETL OTHOMENIS KL 9TOMY  NHCTHTYTY NpaRa PUMERare
npas cospedennaxn, Homarno, ure neTopia nHETIEYTA T. €. erd 3apok-
AcHIG B paspnTic -— OLEHL COCTARKATL  CYICCTRCINYI0 TAcTh BTOro TPYAQ,
HoenfeTBene ¢ Hel AoBRI0  OBL0-O60 navarns  m3avieenic. 1o wewnoant
VAORACTROPHTCALIA  YCTANOBNA CAMAT0  IOHATIH  UPSACTARITCALCTRA CAY-
waa sTovy Goapmies npewsirerpicun. [Fhroropuie yyenne, tparTya odn
HCTOPES KON BpoleXsiicHin 1 paznnriy  npegerapuredberka,  nrham me
conehith TOUHOC  UMBITIY 00 TeMH  cahdh, 11 peaBieric »rTore BHpada-
T ¢e0h merbpuutit Bragls noua ero meropio  losrowy mawn  uona-
30260k 00a%0c Whiccebpasnkls Tk enavaga  odmiit gormarmvecriit ana-
SUah YUeHiz o npegerapnyesnersH, a NOTOMT Yike nepeiitm Kb ero uceto-
pudeckody paspuriio. Coodpasno ¢ HTIND Bee H3T0meiic pacHaiacred na
nbpa orahaa.

B weppews oribal puieuderei  NOUATIC  NPEACTABKTCATLCTBA  H3D
COROCTARICIIL Cho B APYIINT, 0A03K0  NMOAXOMINUOI WD HCMY  $OPMaMH
HOCPEANMICETID UPH W PMUNCCRNS T ¢iRAKAXL, KaKh 970 UPALATO 0k~
HIMBETBONDL  FUCHIAD, TPRRTYIOI{UXT 0 JAUNoNs Boypock. SALen bl MeK-
AY NPOSHNT oeTaoBnaNch  noapebuhe HA OTANYIN  NPEICTARNTEAA 01D T.
H.odaRTHUeekare  necobmisa (nuntius), noToyy uro  Ronpech 065 nXD
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pasamuin, wuBa Goapumoe 3mavenmie aaA onperbiemim TOHATIA mpefcTaBu-
TCALCTBA, TpefcTaBIfeTs Goanmia TpyAmocTH. 31Beh-ike HA OCHOBAHIM BBL-
ReJeNNaro NOHATIA TPefCTABHTEJLETRA yoTaHABJMBAeTcd jfaxke ero opu-
Amueckoe obocHoBaluie.

Bo rropoMn orgbah Ooabmiam wacTh M3JOKCHIA 1OCBANENA PHMCKO-
ny upary. 3aben pasdmparoTea T ©OPMB  IOCPEHMIECTRBA BL WPHAHYE-
¢kuxb cAbaraxs, koTophid BeipaloTasa pumckadg wusin, u pbinacTed BO-
NPOCh ¢ TONDH, JONYCKAA0-IH MPEACTARNTLARCTRO PHMCKOS TDako I Boolme
KaKOe OHO MMBIO BAiAHie na BRIPADOTRY HHCTHTYTA 1PCACTABMTEILCTRA,
Jarbe BT KOpOTERXD cJoBaX'b BHIACHAETET, KAROC Baimuie mwbanm ma of-
pasosanie MPeACTABUTEABCTRA NPAroBHIA 1o33pLHIiA IORBIXH  NApOJORB, 0T-
PABHBIIACK 10 NPEMMYIIECTRY BT LHOJORCHIAXT o0BMNATo Ipasa, a Tak-
we—gpainie yyemnxb fopucrons. Hawouein, wsaaracred RIALIAAT 1A JAH-
nli MICTHTYTH COBPENCHIBIXT 3AR0UOIATCINCTRD, —3aK0I0JATeIBCTRD, [0-
NYCRAMIUXT TIOFI0€ TOPRECTRO MICH NPEICTARHTCABLTEA.

floeTHraeTCH-Au OPELIATAEMMYD TPYAOME BHlcTaBAennan  uhab, ©Y-
QITh HAMB CAMPND, KOHCHNO, MHCAL3T; 10 HACKOILKO [103BOJUNA0 BPEMi,
HA3HAYEHHOE JRIA KUTHAATCRATO PAsCY®ICUIT., I HAYUHMA  cpejeTBa, WMh-
WIiACA BB DYRAXD CTYAENTA, MHI CTAPAINCL 10 BuaMwiknoetH paspaboraTh
B3ATYW TEVWY  RCeCTOpoMie.

—— - T
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MOHATIE IIPE,ZICTABI/ITEJIBGTBA‘.

[Opugmueckas cpbuka ecTh ]03B0TEIIHOE  BRIpaKenie
poXM mpaoparo cyGbexra, pubomee B pesyusrarh npa-
sopbia mocabacreia. Otcioga BUHO, 9TO ocnopanie cabaga
ecth BoIA U uT0, cakjopatelbuo, KOuTparcurond b 0pu -
qnueckoli cabikk apaserca TO ANNO, KOTOPO® BHIPamaCTh
CBOIO BOAI0, OCHOBbIBAIOLYIO CABIKY.

Mo »tomy, uro0st cOCTaBUTH ce6% acuoe womAaTie 0
npeacrapnreabeTsh mpi  OpUARTECRUXD cybikaxs, HaAo
pascmorpbth, BD KaKOMD oTHOWEHiA CTOHTH NPEeAcTaBUTeNb
wp soah, caymameii ocuoBanieMs bk,

Ho yuacrie Tpersux® Auub Bb sagIl0ucHIA opuAd-
qecknxD cibIOKb He OTpammumBacICA OANUMD HpejcTasd-
TebCTBOMD; €cTs CYHRIIH, OTOpaBIACMBIT WIBIMH, ygact-
BylOMuUME BB 3akiwuenin cabakn, TpeTHUME Junamu; o
DTOMY ANA ACHATO W TOMHATO HOUATIA O MNPEACTABATENHCT-
#% nago pasoGpars u BHIAbARTH PYNKNiA OTUXD APYTUXD JHIP.

) \
§ 1. prﬂmue MpeACTaBUTENBCTBA OTh harTHECKATr O

riocobHUUecTBa.

Tepunyh ¢[PEACTABUTENRCTEO» e €CTh HCKI0TATELb
Had NpuHagIeRHOCTH OPHAUIECKAro  A3BIKA. 1); pp A3BIKG

') MWefipan. in ber Kritifden Neberifan- Bd. 1. &. 317,
grﬂrepm %&)ﬂem be  dftreicd allgent. Privatvedts. B. 2, § 90.
nm. 18.
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muTefickoMs wacto BerpbuaoTca Beipamenia BB poab, ma-
npawbps, cibayomaro: onn npejcrasiserh orna npa nh-
TAXb. Takoe iKe mupokoe m meompejbaemnoe mouarie o
npeacrasuteabctss Gpiro sueceno nbroropriMu opRCTaMA U
b 00xacts npasosyio. Taks Bpmums 1) onpepbasers npef-
CTaBNTEAbCTBO, Kakb «Bollfifrung frember Gejdhdfte nidt nur
Der Wirfung, Jonbern qudh dem Willen nadh. T. €. UCHOTHEHIE
aymoxbs AblcTsill ne Toapko cormacmo mocxBACTBIAMB, HO
n cornacro Boxb. Ho rtakoe ompejbaenie yme kpaiine mu-
poro. IpeacrasnreancTo, Kakh NMOKA3bIBAETH CAMOE HA3Ba-
mie, npepmoraraers menpembuuo 3acTynZeHie OAHOTO JIHIA
AjYFAMB fepey’h TpeTbHMB; MeXAy ThMb H3b TONBRO 9TO
npusesennaro onpepbuaenia bpmona n eme 6orke u3® TOTO,
U0 ON'B ) NIPU3HAeTh Nojenliuka, paforawinaro na qymoli
semrb, 3a npejcraBarens, suj#o, uro y bpuana MoMeBTDH
3acTylXenin BOBce omyckaercs H3D BHAY. °) boate Bbp-
HBIMD [0 5TOMY ABiferca onpepbienie mpejcTaBATEIRCTBA,
KOTOpOe NPeI0KuIs Bunamelias *) «Stellvertretung liegt 1ibe-
vall da vor, wo Semand {tatt eined MAndern handelt T. €. B0OG-
me npegcrapnteabetso nubered tams, vk wro-aubo abicr-
Byers sMBcro apyraro». Ho m Takoe oupeabnenie eme
CIMIIKOM, MEPOKO, HOAB UEr0 TOAXOAATH HE TOAbKO AB-
ATENBHOCTh OpEACTABHTENs, HO H— JHID, JOCTABIAKIIAXB,
Bb NPOTHBOHONOMKHOCTH TocibHemMy, <eakTmueckia ycayra
npn 3akmoveniu topuanueckoil cpbaku 5) Ilo sromy ab-

1) Kritifhe Bldtter Ne 2. (1852)- S. 4.

?) @. 5.

3) B neppoM’b n3RaniM CBOMX'H NARKEKTD BpnHUb 0rRasaica oTs
npuBefednaro B3MIAJa B OPASHAADH, 4YTO HPEACTABMTEILCTRO €CTh
Sutervention in fremben Re ht8gefch iften, bei welden
ber Sntervenient dad Gefddft. .. anftatt eined Anbdern..... ver-
vidhtet Haben will cp. [nmme pmans die Lehre von Rego-
tiotum @eftiv. &. 13 HAnm. 6.

) Pandbectenrvedt- (3. Hap.) § 73. Anm. 2,

) Bb 4orseproMs m3fanin csomxs mampexTh (1875 r.). Bump-
mefifh OTKA3aZcA OTH CBOEro HpemHAro oupefbuenia,

-_—0

ATEALHOCTh OPEeJCTaBuTeNa OrpaHAYHBAETCA TUABKO I0pHAH«
ueckoMb coxbiicTsiems, cp wbmp uocab orkasa bpenna u
Bungmeiiga ors comxb nepsonauaisubixs mubaii  (cp.
npumbu. 3 m 5 c1p. 4) coraacupt Beh yuenpie ). .

OGxacTs ®aRTAYECKUX'D YCAYI's NpH 3akil0venia opH-
pngeckoii cabAEm ouesmp oOwmpHa, HO, TAKH KAKE He BCH
9TH YcIyr# HOCATH Ha ce6b ojumakopplii Xapakrepsn, TO
uxs Momuo paspbamre ma Tpm Kiacea.

Kb aunams, J0CTaBIAONIAME PAKTUUECKIA YCAYFA, OT
nocATeA:

1) JMuma, vywacrsyromis mHpi woaroroslenin cabikm;
npa unocpeactss nxb cabiaka ewme ue 3aKimoyaercd, a TOMb-
KO wogroTosisercd. Takosbl: IOPHCKOLCYJILTH, nopatomii
cosbTs oTHocureabno 3armiouenix cpbavu, amme obaexao-
uiee cAbaky BB napzeamyio <opMy (KoulmnOoienTts), MaK-
nepb, mnomoraiimiii 0GOIANOMY COTJAWIeHilo CTOPORE 2).

2) Jluma, yuwacTeyomis npm 3akmoueHin wpnjndeckoil
cAbakm; cofa oTmocateA: nuntius (UOCONEH, HOCIAHAUKD 3),

) Cp. Uummepmans Dic Lehre von frellvevtretende
MNegotiorum Geftiv S. 14.

NHTapencs Die Lertrdge zu Gunften Dritter. (1873)-
©- 4. HasHBaeTh mNocobumyecTBO BCEXD HTHXD Anndb (Epowk Mag-
aepa) MOCOGHMYECTBOM IIpH KOMUENLin Topujnieckolt cuhikm, Ho MHE
kamerca Ooabe BEpIHIMT HaspaHie RoHUMaienTa HPUAATH TOALRO OFHO-
MY Jany B35 Beelt sTofi rpynmm (cMm. BB Tekcrh), Kakb 9TO Ab-~
aaers [ammepmans. (ibid &. 15). Maraepa Tapemen (&. 6) BH-
pbaners BB ocobylo rpynmy, mo Hummepmaut cnopasefganso Bospa-
maeTh (& 16. Anm. 14), uro m3s caoss camoro lapemca Acua
HECYHIECTBEHHOCTD Pasauyig RoHIMNieHTa N MakIepa: KOHUEUieHTH Io-
MOTAeT® TOAbRO OfHOfi cTopoH®, a mMakuepb—obbums. Kv maBHID
I{ummepMana npucoeguuaercs Hepcsc on v, (Homarie goGposoxs-
HaT0 NpefcTaBATENLCTBA BB rpampganckoMs npask. Crp. 7 npaw. 18),

) Metpas (Sahebiicher fiir Dogmatict. Il. S. 2 (1858)-
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nepejatontiit BOMIO mprunuUuatza Apyromy, OTCYTCTBYMLIEMY
KOHTparesty, IOUYTOBBIA O TeXerpadubla yupexjenia; ue-
PeBoATNRD, Hepefaoiil BoJ0 0JHOTO KOHTPArenTa Apyromy
pb ux® Opacyrerein !). Tmos dToro kiacca ®aKTHYECKAXD
moco6unKoBs OpejcTanasers nuntius. *).

3) JMuua, yuacTsylomia npm mcmoisenim opmaudeckoi
cabakm. Cioga MOMKHO oOTHecTH: HOCHIBIIAKA, HACPYHKao-
aro W BBITPYJKAIONIAr0 TOBAPH, O KOTOPBIXG COCTOAIACH
cabaka, npnramuka, orsbmuasaomaro o otmbprsaromaro To-
BapBI, KOHIOXA, EpejaoIaro IPOJANHYIO TO0Wajs °).

Bcb eartuueckie woco6HRKE 3TUXD TPeXb KAACCOBH
umbioTe Memay coGoio To ofmiee, UT0 OHA TaK'h HIW HHAYE
HAOpaBAAOTL BOMIO OpPHHONOAJA T. €. NepejaloTdb, u3lga-
raiTs nag nenonuawts ee “) JBareaswocts Bebxs dTHXB

rOBOPUTH, YTO pUMCKOE HPABO HABLIBAX0 TAR0® JAMI0— ministerium;

HO Ha 3TO ¢IpaBefsuso Bospamaers Urepumurs (ToTh —Ke RYpP-

Hars, 1. &. 71), uro Tepmuuts «ministerium» ymorpebaaerca
O[MHAK0BO, KARD QLA BHPuReNin NBATEAbHOCTH NpefcTABATENA, TaKb
n—darrnyecraro uomomuusa. Haumpum. 1. 15 de constit. pec.
13, 5) ... Ministerium tantummodo praestare videtur. 1. 10 § 1.
¢ edendo (2. 13). I. 49. de donat. inter vivos (24. 1). lpornss
Ipyraro TEPMHIIA PHMCKare mpasa—nuntius (1. 25. § 4. de acquir.
heredit 29. 2,) ramercn, ckasaTh umyero weap3d. Pyccrifi mepeBoxs
ITOT0 TOPMHHA——IIOCOAT, MNOCIANNUKL—Ie eCTh HCKIWYATeIbHAA
NpUHAJISHRHOCT IPamFalCRATO NpPaBa; 10 9TOMY A YjlepEUBAK TEP-
MUHD pHMCKifi—nuntius.

HDArepunrs Jahrbb- f. Dogm. I 278—287 Tapencs.
ibid. ©. 4—5 (anr. b-) UQummepmanws ibid. S. 16 Hepce-
cosd ibid: c¢rp. 8-

Y Tapemcs. ibid

) Ja6aupgs dic Stellvertretung nadhdent. DH. . B. Bs

Beiticrift fitr Dad gefammte Handeldredht von Goldjdymidt. S 189.
Tapeucs. ibid (aur. ¢.) Hepcecons ibid. crp. 7.

*) Tapencs ibid, &, 10-
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qunt oTIEvaercd oTh xbaTeabmocTH upeictaBdTens ThMb,
YTO OepBad ®AKTHUECKATO XapakTepa, BTODAA-IOPHAUICCKA-
ro, By uemd e BarmouaercA OTAMUATENbHBIH DPH3HAKD
©aKTAYECKAr0 mOCOGHATECTBA OTD IOPHJUIICKATO?,

Hrepuurs!) npitaeTca BelBecTd MONATIE ®aKTHUECKATO MO~
coGHauecTsa BD IPOTHBOUOIOKHOCTb WOPH (HIECKOMY HIE Pas-
AAYEHIN ©AKTHUECKHX'D O 0PUIUUECRAX'D DIEMEHTOBS OpHAH-
yeckaro abiicteid. IOpugmueckia abticTBia, rosopurs oas,
CyThb 15, KOTOpBIA MPOU3BOAATH tOpHANUECKin mocabicTBiay HO
He BCe TO, UTO cOBepllaeTca mpu lpajnueckoMd pbicraim,
Hocuts Ha ce6F topoudeckiil xape kreps; 4acTo Kb opajHYe-
CKOMY) JeMeHTY npucoefnuserca dakraveckiii. IOpninueckie
BIEMEHTBI CYTh TB, KOTopsle IopupnuecKd HeoGXOZUMB H
COCTaBIAIOTS cYmecTso (Thatbeftand) ropnangeckoit cabarn;
®aKTAUEeCKie — a4 cymectsa cibakn Gespazamunst. Ha stoms
pasanuin ¥ ocHOBIBaeTCA pasiduenie nouarii ParTHYECKa-
ro nocobunka (Gehiilfe) u wpusnIecKaro; mepselil, oTINTACTCH
oTb BTOparo Thus, uro ero ywacrie mpa cxbark mmbers
prjdIeckyl0 UpHPORY, YyuacTie sKe darTmUECKAaro mocol-
HUKAa oTnocHTcA Kb ®akruueckoil croponb cabakm. IIpormss
nogoGuaro paspbienia siementoss lopuiuveckoli cabara
Ha opEjuueckie W @aKTRUeCKie BO3CTAINm HpeKJe BCEro
Yureps u JaGaugs 2).

Jlabanas roBOpUTH, UTO pasamdiec MEK]Y IOPUIHICCKEMA
W CaKTHYUCCKUMA BaeMentamn woprinueckoii cybarn Taks,
KaKkb X04eTs d1oro Hrepuurs, *) UPOBECTA REBOIMOMHO;

1) Jahebb, §. Dogm- B. I Mitwirfung fiir fremde Nechtsqe-
fbdfte. S- 274. fg- f . oo

) Yureps- ibid. § 90. Aum. 3- JMsbangs ibid. &, 191,
Cp. ewue. HIJ'IPI‘M?H%‘-’ Beitrdge sur Lefhre von der Stellvertres
tung. 8o Jeitfbrift fiir dag gefammte Handeldr. Vb, 16. . 3.
anm,5 3.6n Fp. m8% Pycckux® sromy Mubuino cakpyers Hepcecont.
ctp. 5—6.

3 .

y) Samubuie lrepmra cromrs. Qepcreps Theorie und
Praxis des Heutig. gemein preufijeh Privatrehts B. I, § 24.
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caMs no ce6t ®akrmueckie HIEMEHTHI npioﬁp_’kram'b nojs
n3pBCTHBIMA YCAOBiAMA IopHJnUecKoe 3HAUCHIE, _Abaaworca
opBANIecKAMH BAEMENTaMl, I, naoGopors, AbAnid, m%rho-
mig fopnjuuecuili Xapakreps, HHACXOARTH BB BAY 00CTO=
ATEIBCTBH, 10 UMCTO darTHuecKaro smademia. Takb Bold,
cocTapifioman peobxoxmyil opuamueckiil sxements cpbakm,
ecIi OPa He BRIPaeHa NIM BB 03B5CTRIXD CAYIAAXB BEIPA-
sena ne b onpepbrenuoii oopmb, me pmbers HUKARAX'B
opnpmuecknxs mocabrersiit 1), Mabuie Jabanga cosepin-
euno BBpHO; O MPEANONOKERIAND PASIMINTD daKTHUECKiil u
1opBABUecKill >XeMenTsl JOPARIECKOL cibIKa HeBO3MOMKHO;
OpE TOMB XOTA W MOKHO Obl10-GBI a3iuduTh 9TH DICMEH-
11 HO wxB nocxbacTeiaMb, 2) 5TO pasimuie Ob110-0B1 JAA-
IIeHO BCAKATO 3HAUEHis, MOTOMY 4ro He Oblro Os1 OpHANH-
niazpupinyp. o stomy Teopia Hrepmara cosepmieHEO OCTaB-
Iena.

TocMoTpuMs, Kakb ApYrie yuemble HAXOA4TH TOURY
omOpHl ANA HCKOMAro pasimienis @aKTmuecKaro W OPHAH-
geckaro mocpesnmuectsa. <[logp ropuanueckuMd aKTOMD,
ropopurs Bompmeitan 5). pasymberca mspasienie qacrTHoi
BOAM O TOMB, 4ToGH m3pbernoe mnpaBo BO3HOKIO, DPEKpa-
tanoch mam u3mbuuiaock», Otciopa BEAEO, 9TO AIA 651@13
opagnueckaro AbiicTsia mEoGX0AEMEI B2 DPEANOJORCHIA:
6piTie bodu @ ed O3LABIEHie; NPATOMB HTH ABa IPEAUONO~
senif JOMKABI HAXOANThCA Memay cobow Bp ceasm. IOpu-
Amueckis nmocabicTBiA OMEPAIOTCA HE Ha OAUY TOIBKO BOIIO,
Kotopas cama mo ce6h ects ®akTH, H HE HA OAHO TOXBKO

D) dadbampgs ibid &. 191

2y Hrepnurs (&. 274) roBopuTh, 1TO IOPHANICCROD Rbit-
cTBie €cTh TO, KOTOPOC MPOM3BORUTH IOPHA. mocabjcrsis, cabposa-
TeAbHO M BB pasinvenin sAeMenTORb MPHA. CABARE MOKHO 6pa0 GBI
npuMBHATE TyKe MBPRY. ‘

*y Mampexroe npaso. Ilepesols mOR® pef. Ilaxmana- cTp. 151,
§ 69.
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peiTOBapHBanie coorpbreTBYIONIIMD CHOBB, UTO ONATH Ta-
KH ecTb 0poctoii ®akTh, a ua 10 1 Apyroe smberk ).
Tenepb, UOBNAUMONY, PasimunTh IOpRARYecKoc Iocobuiive-
¢TBO OTDH daKkTHuccKaro Oplno-ObI ACIRO, CKa3apsh, UYTO NepBOE
ABIAETCA TOTAQ, KOTAA TOCPEACTBYION(CE Inlle IPeAnpunnmMaetTh
ROCTaBUTH cBoelo Abareapnoctiio 00 M3DL NpEAnoJoKenii
abiicrsureasnoctu opuanueckoil epbarn. Taxt pbiicrearexn-
HO 1 aymaau whkoroppie yuenwle 2). Ranoe ke n3t npepno-
Jo:meniit MOKETH OCYECTBUTH NOCpPeANNKL? YKasanusie yue-
Hble OPNIHCBIBIAY €My BO3NOKIOCTD DPCAUPHLATh BA3bABIE-
gie poan uwpunnnaza  (phao mao no npeaMymectsy o
BTOpomBs poxb earrmueckaro mocpejunuectea—o nunlius'k.)
Ho rtawoe pacupepbaeuie poan u ¢ ppipaxkenia neBo3Momuo
JOTNUECKH,— BOJIG D3LABIACTL cant cospapiniii ce 3). Ilo
oroMy mubuie 3THXD YUCUDIXD Re MOMKCTH OBITH LPRAUSTO,

I0puguuecsn-abiicryromums asagerca ToTh, K0 0OCy-
mecrpaneTs 00a upepnonoikeuin wpHAIUCCKaro asta T. e.
k1o nmbern cveww Boaw n ppIpakacTs ee 4), nao6opors,
RTO M3J1araersd, HCHOMILICTH, UePCiactn M HepeHocAaTs
Y YKy 10 sodio, Abiicrsyers aavrnvecka. Phbmaomiii moments,
cabaoparespiio, ormocutexpno pasanucHis  PAKTHUECKATO N
panIecraro Hocpegunuecrsa aeikurt %) vb soub abiicrsyio-
H[ArO; BBHIPAKACTD LOCPCACTBYIOUICE JUNE CBOIY BOIIO, ~ ONO

) Jabsupgs ibid &.. 191—2. Tapen ¢ ibid. S. 9.
Memgy Tbmw, ecnubu npunare rteopito Hrepuura, npuuocs 651
HpUsHaTh 3a IOPUAMYCCKATO0 MOCPENHHEA M TOr0, KTO nMBAD-08 He-
BLpPAKENHYI0 BOJAIO HIM KTO TPefnpRIAIL-OLI H3LARIeNie BOJH JIPY-
raro Jaupma, necobliafaollee ¢t pbfcTouTeavuoll bouell sToro Jamua.

2) T'masnunt olpasoms croga ornoentes Hl wmmanm s ibid.
©. 3. ep. eme Tapemen ibid. . 9, Banmredins
Q‘o{[magbt und Auftrag mit Stellonrtentungdbefugnif. po Jeit-
{dbrift fite Dag Privat-Ceffentliche Nedt ter Gegenmart. BVb- 3.
€. 675. fa.

HMummepnma usn bid. S 16—19.

Y Bungmeiigs ibiv. § 69 erp. 151 n § 70 erp. 164,

“Ydadauwygs ibid, &, 1Y2.
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JOCTAaBIACTS I0DUANYECKIA YCIYTH; HAUPABIAETH OHO (mepe-
Jaerb, HCHOAHACTD, H31aTaeTh) UYKY0 BOIO,—ONO JOCTAB-
adeTdh PakTRUCcKis yeayrm 1),

U35 npupoisl yelayrs, jocTaBiseMbiXh [epBOIO Tpym-
Hoil ®AKTHUCCKHX'D H0cOOUNKOBD, KYAa OTHOCATCA Makiepwd,
Konmanients 0 Ap., #CHO, YTO 3TOTH KAACCH NOCOGHMKOBD
AOCTARAACTH WUCTO ®akTuueckis yeayra. Ona we Toabko ne
Buipaikators mpu caAbawb cpoeii Boam, no pame u BB 3akuxI0-
genii To cabarn caMuMB npoanuuazoM’d ue YUacTBYKTH, a
TOULKO HoaroTosasiors cibaky 2).

Touuo raire nra rpynma nocoGunkoss, KoTopsle ydact-
BYIOTD Bpn ucnodneunin cpbakn (saup. EouioXs, 0TBOAAMI
LpOAalnyio Ja0Malb, NpuKaUuEs oTsbmusaomiii u orME-
PUBOHLIE TOBAP'D), NOCTABIAIOTD TOABKO GAKTHUECKIA YCAyrH,
LOTOMY YT0 le H3DABMTS croell wodu upu cabawb.

1o racacres nmocabpnaro kracca ¢akTHUCCRAXD 10COG
HUROBD, THIIL KOTOPBLIXD npeacrasasersb coboii nunling —ne-
peraoniii apyrovy OTCYTCTBYIOHIEMY KOUTpareuty B3Lanied-
HYI0 Bodlo Upumuiata, 1o BOIpoch o npupoadh ero ycayre
Kpaline cuopensy ho aromy mpempe, wbms pbumrs jocras-
JACTD=MT nunliug eartTuIeckin uau GPHARIECKis yeayra opu
dawoucuin epugnieckoii eybaka, nago ocrapoBuThCH 1MOI-
podube na xapasrepb ero yeayrs.

Ahareannocrs nunliusa Tags 6an3K0 NOIXOANTH Kb 1b-
ATCALHOCTH WPCACTABUTENH, YTO HacTO ux®b cmbmoraors, a
nhkoropsie  yuenme Jame  coszmaTedpno OTOMACCTBAAIOTD,
Memay thyt sonpoes o paziuvenin 3THXT ABYX'L DOHATIH
HOMUMO €ro TpoMajnoil BamdocTn Anu oupemliheuia nond-
TH npejcragnteancrsa anberd 3uauntTeapHoe IpakTRuecKoe

1) Yurepw i6id.§ 90. %um 3 Re aroMy mnbuino npu-
cocunaerea Ilepoecon v ibid. crp. 6.

) Cp. TaGangs. ibid. S. 193,
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3navenie npm OTBBTCTBEHHOCTR HOCPEICTRYIOMEXE JINIB 33
culpa u dolus, opr peaxnfutopubIXs UCKaxb ® UPOY.

Bt uemb e JeKATH OTANUNTENbHAA HUepTa yCAYTd
nuntius’a npm 3arIdenin ropojudeckoil cabikm 01B yeayrs
mpejcTaBaTens?

Crapas mKoxa, kejymas cpoe HAYAI0 OTDH TIOCCATO-
poss 1), no mmbwomas rupoueMd n Tenepb nociabrosarenei,
BBICTABONA MONOKeRnie, uTO UpeACTasBuTedb HE CAYKUTD, 00-
A06u0 nuntiusy, opranord UviKoil Boim, a4 NCNOJHACTD CAMB
neoGxoanMbla A sagmoucnia cabarn opuanueckia abi-
cTRi%, uTo OWb, cabAOBaTeABUO, HBANETCHA KONTPArenToMs BB
cabarb, Bb orauuie orn nunliuga, Kak®b opyais Kourpareu-
ta 2). Orpickuras, pasbe, snbuniii mpusuaks, 10 KoTOpoMy
MOMmHO Obln0 Gl YiuaTh mpejctapuTeas wam nuntiusa, oHa
namsa ero b Goapbmeil maun meubmiedi cteuenn ompebaen-
HocTH mopyuenia; Takb 9TO UPEACTIBHTENb OTANYANCH OTH
nuntius'a ThMp, wro nmbas nparo BuGopa ua ocuopanis
coberpennaro  yemorphuis  (Grmefjen) oTHOCHTEILHO AROA
Apyraro komtpareuta, of’beKta m npod.

Bvxka rogopath: «Gbitie mpokYpaTopa yanaerc 00BIK-
HOBEHNO 110 TOMY, UTO HOALOMOMIC UPCAOCTaRANCTDH €TO YCe
morpbuio maphernmii  npoctops  oTHOCHTEALNO  BCTYUACHTH
Bb 20roBopny Memay thve vn rhxw cavuaaxt, rab wpnu-
HENadh caMb Bre Takh cneillaspio oupeabangs, uro aaa
ynoanomoueunaro He ocraerca nnmaabilmeii ceepst pas cod-

1) Cn. Byxwa Die Lehre von der Stellvertretung. bei
Gingehrung von Lertrdgen. S. 123, 135 Azo oupeabasnss nuntius’a
raks: nuntius est velut pica et organum et vox domini nan Bal-
d us. Nuntius nil potest declararc vel addere, scdhabet solum verba
domini formaliter referre. Cp. mutinic Accursinsa.

*y byxga. ibidb. €. 206. 237. Hrepunrs Jahrbb, f.
Dogmatif, Bd. 1. S. 279. 312,
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creennaro pbumenin, srors uocabauiti wmbers cpoero 3aga-
geii: jgosecTn BOJIO npuunuuaza jo cpbienia apyroii cro-
pousl, Kag's nunlius». :

Toroske mubuin pepmaance MwacnGpyxs, Wleiipas 1),
depubyprs %) u ap., nsp Pyceruxs T'oppous 3). BooSue
970 yuenie 0bl10 FOCUOACTRYIOWUNT A0 HOCALIHATO BpeMe-
HU M HE OCTABACHO emie, KaKD MBI Yike CKazald, W Teneps %).

Cropa e jpomkio ornecrn n Urepnnra %), ¢b ocoboii cu-
Jod 1 ACTHOCTIIO NpoBeAaro rocuogcreosapmee Mubuie, «He
HOAJCHKATS coMubuiD, roBOPUTD ONB, YTO KAak's NOUTANBOND,
KOTOPBUE HEPCHOCHTD MICLMO ¢h aKCNToMT, BAH Tederpa-
PUCTD, UCPCID KOTOPAro JOTOBOPH BaKAOUAETCA TeAerpad-
HLIND HBYTCMD, TaK® U nunlius, KOTopoMY TICBMO BPYUCHO,
Tak'b CKA3ATL, BB cioBecnofi vopmb BMbero nucpMennoii, ne
IPRHUMACTE DHRIKOIO OPUANYCCKArO Yuactin b 3arioye -
nin cabaru. Hxs yeayra mojotua yeayrd pynopa, nocpes-
CTBOMB ROTOPAr0 CTOPOUBL NCPEroBapusatoTes MeK 1y coGolo
B ocamn 3aknioualors gorosops OQuin e Goale, kaks MHCTpY-
Meutbl Aas  coobmeuin  (communicative uftrumente)». Taroe
suepruvecroe, pbskee pazanucnie nuntius'a o1s upegerasuress
caomunocn y Hrepunra, Obith Moers, UGTOMY, w0 ToC-
NojC BOBABIIAA Teopin wawaa cedb npornennka BL aunk
Caprusn %), wotopuii, nouaws caabyio ea cropouy, oTBeprb
ee, 1o s3ambut me gaat nuuero Apyrare

"y Kritijhe Ucberfchaw. Vb, XUI S, 318 Miwoaendpyxs,
Cession § 1i.

') Cu. y. Yurepa § 90. Anm. 20.

*) Wypuaas Munncrep. Mctuuin 3a (867 r, T. 31 crp. 228.

1) Copa otmocaren  Ramreitns, Ueber offene und verfdlo-
{jene Briefe re Avchiv fiir die civiliftifhe Pravidg Bd. 50 (1867).
©. 235. BupoyeMs mubuisx sTuxD yueHsss uMBOTh CYUIECTBEHHELA
ocolenHyeTH.

) Jahebb. §. Togm. B I &. 278, 279.

*) Pas Obligationenredht Bd, 2. § 57
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Capnubu 3aMBTHIB, 9TO G0ApINad NN MeHbUIAd CTencHb
caMOCTOATeNBROCTH BEL 3akifowenin cpbaxn Gespasanima AN
nowaTiii npepcraputens -u nunlius’a. Heansn crasathb, Y10~
661 npeMBpbl, KOTOPBIMHE Gasmubu cTapaeTcA A0kasath CBOO
MBICIb, JOKA36IBAIN RMENNo ee; HO Hecomubuuo, 4TO caMad
Meican Blpua, Kakp 310 Oyaerh BOANO procatacrsia. Ho,
OTBEPrHYBD CTayylo TeOpito 0 pasandin Mexjy npeicrasi-
Telems 1 nuntius oMb, Capraby, Kakb CKasano, ue TOABKO HE
HPeATOWUNE HAUEr0 HOBATO N0 HTOMY NOBOAY, A, HAUPOTABD,
UpM3HANB TOMJECTBO IPEACTaBHTENd ¢ DUNLIUS OMb.

3abcs n mossomio ceGb srkpaTnh M3LOKATH €ro TEOPLO,
gasmyto  Hauago ihaoii mkoub, mpojoxKalemen cBoe cy-
mecTBOBakie K Temepsb.

Nuntius BB MCTOWIHKAXT NOCTOAHUO (OMOCTABAAETCA C'D
mucsmons 1), Ilucsmo ecrn Gescosnareavnoe u Gessodpuoe
opyjie, TakospiMb-e Mokers Obith u punhius. Ho nb1s
OCHOBANIN OCTANABIUBATLCA WA TOMD CTpOra oupeabiensomd
ciyuah, woraa nuntws nojodews nucemy. Ecae nocwirato-
miik o6racunts nunlius’y 00b UeMD HACTD abio @ nunbius
epefact’b 1oAnoe copcpKalie BOM NOCIABIAro, a ne OAuHD
T0AbKO yrBepaurevubiii otebre, TO Bee- ke CymMuocTh yo=
AYIb cro Gyjerdh Tame. uTO 1 B UPCABAYUICMD cayaat,
X014 otrh Gylers vike Abiictsosary coanareapno. lean, panbe,
nochIamii 3a suAbnuyio uMB  Bemn, ornocureabno  b-
BBl KOTOpoll oub e MOI'L COHTHCD ¢'b NPOAABUEM, HOPYIRTD
nunlius'y gars nbuy mo sosmomnocrw Gamskyw kb 1wk
npogasga, u cpbaka cocToRTCH; T0 nunlius ie npejcrapaaercs
pooaus awme:upIMT BOAM, HO oud ue Gyaers na OCHOBARIH
TOr0 OTAMMAThCH OT'H IPEeABIAYILEXH Hocpepnukoss. Hako-
Hell'b Jajke TOrga, KOTAA KTo-An0o 0OpYudeTh ApYyromy,
BNANEMY Jyumie 00cAasiaro TOAK® KL OKYyUHaeMBIX'B Be-

1], 2. § 2. de 0. et. A. (44.7) Unde inter absentes quoque
talia negotia contrahuntur: veluti per epistolam. vel per nun-
tium. cp 1. 1 § 2. de contr. empt (18.1). 1. 2 pr. de pactis
(2.14). n ap.
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maxsb, BEIGpaTh Iyumyl0 Bempb @ KYOHTh HA ero, mnocias-
mWaro, uM#, AAd 4ero IpejocraBiuerca Tomy v3pbcrnas cre-
nens ¢BoGOARl BB onpenf;ﬂenim nbubl, TO BCeTaku TO0TH Y-
Aers ne Goxbe, wak® opocrtoii nunlius. «HGo, rosoputs
Camubm, BoX# MO#, nanpapiennans Ha pazauunblia phmeuis,
MeH]Y KOTOPBIMHA BHIGOPD RpeflocTaBAeHD YIOXHOMOYEHHOMY,
ecTh BCETA3KH MOA BOXH, M CaMb UpeAcTasATedb OTHOCATENb~
HO apyroll cTopounsl asiserca BO BehX®B npe)pliymuxh caye
9aAXs DPOCTHIME HOCHTeneMb MOeil soam Conocrabie-
wie HTAXD PasANUYNBIX'B  CAYUaeBb, OpPOAONEKaeTH (apmubm,
npasoantTds &b Yobikacuwiw, uro el oun umbiors oamsako-
BYl0 npnpoay. Boabmas nim Menbmas cTeuenb €aMoCTOA-
TeABHOCTH NpefcTanTeds B cabawb Gespazanuna. Ilposecrn
MeKAY YuoMauyYTeIMn cayuasmn phakyio rpaueny aeso3monno,
n6o Bo BehX® 2THND CIYywanx1L KOUTPARTH BaKalouaerTcs MOC-
JaBMMB  NOCPeACTEOND €ro BOdH, a HPEACTaBUTERb €CTh
TOLEO HocwTeas es», Oreoga Buano, uro (CaBuubil HA3BO-
ANTH HpelcTasuTeds na 0auy crynenh ¢b nunliusoms, opn-
3Hatas uXb 000NNE OpPYAIAMU BOJU NpHBIUBANa, TOTAA KaKD
KOHTPATENTOMD ABIACTCH CAMB UpPUHIUBALDB., ITa TO Teopid
Hamaa cedb mnoro npupepmenness.

Takn Iletipan '), cnanasa mespamaomiii npornss mes,
NOTOMD CTAHORUTCA BT paAbl  ed BAIUTHUKOBD, pu3uapas
€1 ClpapelanBocTh OTHOCHTCABNO coppemMentaro upasa. Taks
ke pymaers Pycrpars 2). Uss nosbiimoxs yuennixs cab-
Ayers aToli Teopiu Hellmann 2). Ho Goabmnucrso yuenpixs
I0pHCTOBD oTBepran BoioAbl (aBuubpn.

') Rritifbe eberjdhan Bd. XII. S. 322—323, 335.

D) JImwicfern Haftet heutzutage der Mandbatar ausd den Wer-
trdgen, die er ald folder gefebloffer Hat. nw Wrhiv Fir civili-
ftijde Praxid Bd 30 S- 340. fg. Npyraa ero cratoa. b Sahrhh.
fiir Dogmati. BDd. 10. S. 203. fg.

3) Pasbops counneniall mm mepm a ua. Die ftellvertretende
Sgcgotlorum Geftio, mombumenumii BB Kritijde LBierteljabhraidrift
fiir Gefetsg. und Rehtdw. Heraudgegeben von Bring. und Poly.
Bd. 19 (1877) S. 349. f3. Cogame MOKUO OTHECTH OTIACTH
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Capaubn cubmans menamie sarmiouats cibaky cb abii-
CTBUTeIbHBIMD €A 3akmiodeniems, cubmans Bb obumell wop-
Mb Bplpamennoe menanie 3ariodenia ¢b cneniaxbuoii Boxei,
KOTopas uepe3b consensus oGpamaerca Bb lex contractus ?).
IlpeacraBatens ects KouTparents &b cAbardb, ero soas 3a-
kaovaers cibaky. dto momuo smpakre m3e npambposs ca-
moro Casuubd. «Boas moa, rosopurs Capnubm, HanpaBiIed-
Had Ha pasamanbla  phuenia (meine Gntidhlife 2), BbIGOPD
MeE]y KOTOPBIMH IIPeOcTAaBIEHD YNOAUOMOYEHHOMY, He He-
pecTaets Ob1Th MOeIo Bodeii»; NO ITOMY 3UAKOMEIH, KOTOPOMY
4 nopydaio kyumts Mk no ero yemorpbriio oany m3m w3-
pbernbive Mub domajneit, u 3a 1y nbuy, Kakyio oud Hali-
aers Goabe moaxoasuteii, 6yiers TOJLKO HOCHTEIEeMB Moeli
Boad. Ob TAKUMD BHIBOJOMB coTdacutbea Heabdd. Cb oanoil
CTOPOHB! U3B TOrO, uto uocikamustii Abaaers BHIGOPH MeEAY
«pazanuusiMu phweniamu» upnunanaza, Acio, 4To BOIHMK-
Hosenie cabakm olycaopinBaercs ero—Iocainaro Boxaeii,
onn apaserca Teopnoms oupeibaenuoii kourp:xtnoii poanm 3);
Ch ApYroil,—m 3T0 cayMoe BAKIOE, KAKD YBUAAMB HEOKe—
paske no subimuocru, no orunomreniio ¥u TpeTheMy mOCIaD-
HBlii pe ecTh 315ch pocHTCAB BOAN MPUMIIOUALA, DOTOMY UTO
OU'hb NOKYIaeTD , Oib BuCTARIACTD celd AuneMD AbiicTByo-
mnmb, Koutparupyiemums. I abiicrsareavino ons 315ch ectp
KOUTPAreuTds Bh UPOTHBONONOKUO.Th HEPBLIMD ABYMD HpH-
mbpams Cazgusn, rab oub aBEseTCA BPOCTBIMD OPYAiEMB
MJA KOHTparesta (CaMoro OpunIunana)— nuotius'oms.

n Teopilo MzaTHepa, ROTOPHI He HAXOARTE MPUNLANIAALNATO pasauyin
Memiy nuntius’ows u npegcrapuresemtn. Cp. mpum. & erp. 12-

DBypuiycn. Die Stellvertretng bei Gingehung von
Lertrdgen. v Arhiv fitr die civiliftijhe Praria. Vb, 58 &. 72,
Kw sromy mubnio npncoepnmaerca Hepcecon s ibid crpa. 12

*) Bw Bopamenin: M e i we Cutidliiffe, wifden denen bder
Stellvertveter bie Wahl fat Bypuiyes (ibid) wugars
contradictio in adjecto.

) Tean Hanbdeldvedht (1875). 1 § 70 Aum. Il e # PIsb.
Kritife Ueberjhau. Bd- XII &. 322.
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Mrakn tegpia Capuupu u ero nocibjopateneii o Ges-
pazamuim mes®jy nunlivs’'oMs H NpeACTaBaTedeMD NPHUIATA
opith ne MokeTn. llomomenie crapoil mKkoxst o pazanuin
MERAV UpejcTasaTeaeMs o nunlius'oMb, Kakb KOHT]AreHTOMD
u opyjieM’ RomTparmpomauia, cosepmicnno wbpuo; no ne-
comubuuno 3uavcuie rTeopim Carmubn BB TOMT OTHOINEHIH,
uTO0 Ona ykazaza (XOoT#4 U ;e Jokaszana, moToMy 4Tto nocpej-
1AKoBD BB ABYXH Hocabpannxs mpumbpaxs Casuunn peapsa
npugaTh 3a nuntius'own) caabyio cropony npeaviayniei Te-
opim, Teopim pasaudenia nunlius'a m upepcragnTets IIo cTe-
nend@ ¢Bo0O1BI, UMD HpeAocTasilentoil.

Meicap, uto pxa womariit mpejcrasntens m nunlius'a uecy-
mecTBeHUs Ipu3naks cpoboguaro ompeabievia Bp cabarkd,
spipsiunyTan Capnuby, NOaywdnida cBoe MOJdHOe pasBnTie H
nposejenie yike Bh TPYAaXds Mo3ANBHINXD  YUCHBIXD M 0CO-
Oenno BB couuseniu OpiBiaro nocabjgosareas crapoii reopin,
IMlanmana 1),

Bt onposepmenie unpusnaka, BHICTABIENUHATO TOCHO]-
ctsosasmeii reopicii, aumants npusoguts paas npumbposs.
«Jlonomont, rosopurs ous, uto A. npepaaraerns b. asb no-
majgun, ramaywo no 100 p., b. gaers nopyueuic D, wuoc-
MotpbTp HTOXD Aomajeii u oTnocnresbno Tofi, kKotopas no-
Rakerca eMy mojxopmueii, wopuuars ors ero (b)) umenn
oodeptd A. Ilo mnbuuno rocwopcrsosasuieit msoast 3abch
B, kart cozgaromiii  onpeabaenuyio KONTPAKTNYI0 BOIM,
Apagerca npeacrasnreacys. Ho, momers Goirh, mpu 3TOMB
B. ne 3uactt un nbust mowaan, nm game TOro, 00L UeMD
pnetd Abao,—xakan cibaxa 3akiromaercs: Kynaa—npojamka
wan gapenie. Heyikean game m s 9toms cayuab gosmno
CUNTATH CT0 KonTparcuToMs® cibaku-npeacrasnrenemts? Hbrs,
xora pbmenio b. n npejocrassens whrotopwiii upoctopw,
OH'B BCE TAKH €CTDh TOABKO OpYy/ie DOCJIaBMIATo — nunlius,

1) Beitrdge qur Lefire von der Stellvertretung beim Ab-
fhlug obligatorijder Vertrdge. Seitfdbrift fiir Sanbeldredt. Bb.
16. (1871). &, 14—18. dabaups. ibid S. 190, Uuumep-

maus ibid S. 21 fg- Tapenc s ibid S. 4 Ynm. 3.
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Toguo Takme nunlius'y MomKers ObITh OPEROCTABIEHD
BeiGops apyraro koatpareuta. Ecam A b npejtaraiors B.
gamAslll cBROto RBAapTHPY Aud Halima u B, RaeTD nopyuenie [,
ocMOTpBTE 3TH KBapTRPHL # OTHOCHTETBBO TOH, KOTOPYIO OL'®
BRIGepeTs coraacuo csoemy ycmorphuiw, 06BABETE, UTO B.
NpEHEMaeTs Npefloenie; TO, HECMOTPA Ha mpaso BHIGODA,
J Gyners spkcs nuntius,—emy Moers GbiTh He a3sbcrua Bu
nbua KBapTEpB, HE POAD AOTOBOPA, OTHOCHTEILAO KOTODAro
0BG NEepPeHoCHTD 3KNenTs.

Jlanke nuntius'y momers OmTh IpejocraBicua coGoaa
BBI6OpPa OTHOCHTENBHO TOTO, KOTOPHIE N3B ABYXD pasand-
HBIXT. AOrOBOPOBD AONKend GOhith 3axuiovens. Hawkouems,
HAj0 CKa3zaTh, uTO OpOCTOPD Aan coO6CTBeHHaro yemorphbain
MOKeTH OblTh mpejocTaBlend nunlius’y He TOABKO RpH ne-
pedecenid akmenta, HO B O®®epTa €O CTOPOHB MpHH-
nanaja.

Mrakb momstie nuntius'a ne mckmoyaerca THMDL, 4TO
eMy jaetca mopydemiems mbrotophii mpoctopb BB BRIGOPH
ApYraro KOHTpareHTa, KoAmuecTBa U Kauectsa 00beKTa, HbHbI
ero o T. 0.

Ch Apyro#f cTopomB mpeAcTaBATeNh ue Bcerpa nmbern
mpoctops Ada cobersennaro ycmorpbuia. Onb momerd GbiTh
sooanb cei3and Bodel npmunumana, Hi OHb GyjaeTs BeeTa-
K npejcTaBuTeleMb, KaKD YBUANMT ITO NmiKe, ccan TOML-
KO ®0pMalbuo Bo3nmkHOBenie cAbakm ofycaopimpaercda ero
BOJeH, eclm ®OpPMalbHO OH'L X0UETD, OH'D BHICTYNAECTD KON~
TparesToMs 1),

BehbMb sTums, Muah kaskercd, ¢b JOCTATOYHON ACHOCTBIO
ONpOBEPraeTcA BHICTaBJIERHOE CTAapoil mKoAOli NoxoKene o

) IMlammans. ibid. &. 19. Yurepwn. ibid § 90, Ja-
Gaups. ibidb. S. 192. Uumyuepmans ibid. & 23.
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pasiuuin  MemAY runlius'odh u IpejcTaBmTeNeMb  CMOTpPA
mo cremesn cboGoA! Bh 3akanvenin cpbavu 1)

Bo unacroames spems sra rocnogcrBosaBman mpeiie
TEOPUI NOTENHIA CBOC 3Daenie.

[Ipeaae, abvwn wepeilitn &% uzioimeuito mybuill yue-
upiX® nosbitmedl wikoas, 1 ocranopawcs ua nbKOTOPHIX'D
Goate wsigarenyuxcs, orbaLubIX®s TEOPIAXD.

Teopia Lepa 2. Hporyparops, roeopiits HT0TH NRCATEND,
CeTh TOThy KTO BRICTVEACTL OTHOCUTE L0 TPETHATO TARNMD 00-
PABON'L, HTO CAVIIITT HocReANTROND ¥h ¢ kawben cosuaniens
CYIICOTBA W Buaueiia cq; uauporuss nunlivs nomoraets cabia-
wh we wiwn cosnaveanumit nocnrean ca, flo tawoit npnz-
HAKS pammuentd ue Mowers ObTb UpU3MaNs BEpuLING. Jua-
e (Xots G ogesme woofuapymennoe} ne Moers nmhrn
MR na mpnviieskye naaneasanio yhania 3). Hecoe-
rosreasnoein wubota Bepa mowuo surbrs ma npanbphb.
Bossyewsn oaumwn o npandpows Casunpu, fl kesawo wy-
HUTh domiais, upogrrays ipoents 100 p., s ne p‘limam"(:b
CTOILEO A8TH. 4 MBL PACNOIRMCH; NOTOND 4 10CHIIAD 10¢-
;e owsplicuiens, wre g cordacent na Tpebosanie npo-
g;rnua. Crucnigro, uxben uocaaunplii ceTo nunlius; w0 oum
OYACTD Taisenialh I 1oldd, CoXi A eMy 00DBACHIo, BD YeMD
abao, u 0BG BCALICTRIC DTOTO NCPEAacTd He OANNT TOABKO
YIBCpARARERT aielen, we odnee cogepikanie Mocit Boan
toeo Oyaers ghitcvronate cosndtemsuo, Girs Gygers sabeb

Al.‘r:“ £l a7 Tir T T ) € (s
- ) We o D pUNeRoNT Bpanh GoMRIM2 T W MEUBUIAA CTeIeHD
CHEMIUMSATERE Jopy i 06 ¢y mia IpH3IAKoNT OTAHYIT npefcTa-
BOTeLA O1h mmatinge. Tannopn L0 g 1L de procur. et defens. (3.3)
POBOPRTEM, 470 01 T6T4 081 procurator.  KT0 HOAVUILIL  CHeNniddh=
noe mopyucnte (wubaie Narnianay. Cp. Rypniyen ibid &, 70.
ansans. ibid. & 14, 2, 15.
2y ™ N I s s .
)(‘,Nmf)mm{n‘_x fiy ©oamaticf. VI CraTea noph sardapieMs’
GUeler Jrrmgqen Geim Gontvabiven dhuvdy Mittelperion, &. 295-6-
) Bowwepmans. ibid S. 24 Aum. 29.
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puntius oMb, T Oy uro bosnuknoBenie cabari oupepbancred
BOBCE HE ero Bodeil, OND BOHICTYHACTD, KAKEL HpPOCToil nocH-
Tedb WYKol 0OBABICHUON BOAM, A HE KOHTDATUTS.

Ocofennoto opuruuaipuoctico oranuaiores mirbuia Bun-
ameiiza 1), n Hlaouana 2).

Bunameiigs pasziauacTd OPEJCTARUTCABCTEO  BD N3BAB-
JCHiH BOJH 0 DPEACTABUTEALCTRO BD roah (b untevidheide jet
pwifhen Stellvertretung  in dev Grbldvimg und Steflvertretung
im Wifleu); w BL OepoND cayuab onb BRAUTE nuntins’a, a
BO BTOPOMD NPEACTARHTENE  Bb  CoHCTBEHNOMS evoiead.
Yrto npeacrapnreds sambuacit MPEACILBRECMAr0 BD MOMEH-
th Boam, 10 mecomwbmio sbono (ep. wpuv. 2. erp. 20);
no ne wbpuo, wro nunfius sanbuseTp tovdapmaro ph U3b-
asaenin ero sond. o mubnio Bnmpmeiiza 85 pocabiuems
cayuab «Boxma w en nybapaenic pazibyawteds; uepsas ma-
XOANTCH Y OpuuNAnasa, sropoe Y nunlinsa. Ho takoe pas-
ahaenie neposmomuo. <iluurto me Mowers cuurareed  Bode
nabapieuiems mapbeTuaro nma, uio He ecth n3bABIenie
ero coOCTRCHION BOAH. D3oag nw uabpisrenic Takh e ue
MOTYTH OBITH pasabacuss, Bakh Boreciocodiuoctsh 0 KOH-
kpernoe phinenie mar Kawn cnocoduocth KL BOJICH3BABIC-
w0 1 Koukpernoo soaemywapicuic: ), Ienonyomio, uroGul
0110 MHIE UIBABIAKO KOO JpYraro, 204 TO cayo i ne
uzbasuao. Ilpuunmiast caMb  co3Jaeih  ROLO I CaND e
H3BABAACTD; DUDLIUS TOILRO HEpPeHocnth BILABICAHYIO BONIO
OpUBIEHAZd APYTOMY, CTCYTCTBYIONIEMY Kouipareury.

HopoGuwlii ke p3raans ua npejcraputess w0 nunliug’a
pbickaszpipacts Hltamawn, Qb ToBOpITH, MTO HPCACTABUTEND
3ambugeTs npescTasaseMaro b Modenth wvoa, a nunlius

1) Lehrbud der Pandectenvedt  Nujle 3. wnd 4. T § 73,
Aum. 2.

) ibid. ©. 18—21.

3) Immmepmanus, ibid ©. 17--18. Liv sromy mubnio npu-
coeunderca Hepcecosn ibid. crp. 14
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BE UPOTABOLONOMKAOCTE IPOCTOMY IEPEenocuuKy nuchMa, pans-
BAETE NOCJABNIATO B W3BABIEHIm polp (Der Bote ver-
tritt den Mandanten in Besug auj bie Grfldrung bdes Bertrags-
willens 1). lporass Iliumana noxmao CK33aTh TOmMe, 4TO
it oporuss Bunpmeiiza, uto pops g eg n3BABICHIE Be MO-
TYTE GbITh pa3zgbanemps MEHAY pasamumniMm mEnawm 2),

1) Manwans ibid, . 5, 18, 22. Bupouems, mo maknmisn
IH.uumaﬂa, I nuntius ecrb Tome ko HBrOTOpolt cremenmm apeicTaBu~-
Tedb B BodB. Bv sromy mudnin my BO3BpaTUMCA HBECKOJBKO HEXe.

") Uawnepmans. ipid, S. 17—18. lurnpyemos counnenie
MMaumana wnbers, opwaro Goxsmoe SHAYeHie 11 BHIACHeHia moRATix
Hpexcrasmreas, uro Gygers BHIHO M3B mocABiywIaroe m3zomenis.

Cuuraio ywberHeims cmazams 81Bcb  nbcroabRO ca0BB 064 opu-

funaisnok Teopin Kanmrefiya (Beitfdrift firr bas Privat-Sfentliche
Redt der Gegenwart &, 675) f Pentlid

Irory LHCaTeyh, B IpOTABOLOJOEROCTD Banpweiny n Ilyn-
Maly, OpHOHCEIBaers SaCTYNAEHI® NDHHIMDAZa gy H3bABAEHIN ero

lunaiy, akb 6ygro—oGm st 0baa  ph#cTBHTEXBHO ero (uprunA-
naxza) moas (cm, naparpads o 0pRK- 060cHOBaKIA OpefcTaBHTOdBC-
TBa). Bo 2.-xp—y 379 Camoe BamHOe--3acTymzenie By H3bABIeHin
BOIN  1EBO3MOKHO Gesmn T0ro, 9TO0H ¢b nuMB HeGrgo CBA34HO
8aCTYIIeHie BY agrk BOJNM, nOTOMY 910 PasnBaenie Bow u ex msn
ABIGHIA N0 pasAMYHEIME AN0AN'L HeMuicamMo (cu, B% TekcTh).

Tetteps Mu1 nepexogums kn msmomeniio B3rasNa Ho-
sblimell mroxer ma pamami npeamers 1),

Ha tsepayo HOUBY MOCTABU.IN BOOPOCH O pasiHgim
MEXAY npexcrasmtedeMt uw nuntiusoms Yureps u ocoGen-
50 JaGauas 2). Mpuswasan pa3iudie MemAy mOpepcTaBuTEe-
JeN's # nuntius'oMs, KaKD MemAy KOHTPareHTOM’b  MHCTPY-
MCHTOMD KOHTDarenTa, oud yRasald, 4TO TOYKY OHOpHI Aud
HCKOMAro pasiuveris HYR:I0 BCKATh HE BO BHBMHHXD npas.
Hakaxb, Kakbp 3ta Abiaau opeapitymia Teopin (ocoGenno
Urepmars), a p1 Momenth BHYTPEHHEM'B, XOTA B CBA3ANHOMD
opraunvecks ¢b BabmHEMB—BT BOXE abiicrsyomaro. «JIpo-
H3HOCHTh HIM OHCATh CXoBa ecTh nhurto GAKTHIECKOE, HO
eCIH BH 3TOMTB RBIDaKaeTcs BOXA roBOpAMIAro, TO ABIAETCA
yi®e H3BABIEHIC BOAM—IOpHAHYECKill aKTBH>.

Pagamuie memay mpegcrasurenems u nuntius'oms 6y~
AeTH TaKuM'> 06pasoMB COcTOATH BB TOMB, WTo nuntius me-
PCHOCHTD BOMIO OpUHNWOANa, a UPEACTaBUTENs BbIpamaeTs
CBOI0 CUGCTBEHRYIO BOJI.

Msicas, uto paszmnuie MEKAY HpejcTaBuTeNeMs B nun-
tiusoms pommuo GbiTh maxoxmmo &b moMentk BHYTPEHHEMD —
Boab TROpAmeit opupnteckyo cibaky, ramerca 3), yme ne
HOBa#; U3 TOF0, UTO CTAPaA MIK0.A IPH3HABALA UPELCTa BUTELN
KOHTDAareuTOM®, MOKHO BUABTL, WTO OHA, XOTA M He BOX-~ -
ok cosmaras 310, onwpasa IpoBejedHoe €10 pazimdie mo
CTENEHE CBOGOABI MOCPEJCTBYIOMAr0 IMNA GMEHHO W3 Mow
MEHTH BOAU; HO Oua HATAL He BbIcTasmIa 5TOrO Hemo, Hampo -
THBL LEHTDD TAMECTH UCKOMATO pa3IMTenia mozaraia Bo
BubIEEXD  OpE3HaRaxs®; mo sroMy Hecomubmno, wro Jla-

1) Yureps, JdaGanps, IMammans, Eypuiyes, lapencr, Iuw-
MEPMAHT.

) Yureps. ibid § 90, Yum. 3. Jabangs ibid. & 189,
192,

") Cp- 06w sroMs muumie Ilimmama ibid. & 4.
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6an]®s OKazaxn yeayry acuoit m onpeabaennoit nocramos-
KOid Jamnofi Melcam.

Hecocroareasnocts selxt prictantennmxs BBIINE TEOpiii,
OCHOBBIBAIOMAXD HCKOMOE pasigvie na BbmIANXE JAHHBIX'D,
S4CTABIACTD HACh OPUMEHYTh Kb Teopim Jabaupa. Moments
BHYTPEHHI— BOXA TBOpAmAN IopEAHYECKiH AKT—eCTh HECO-
uabuno npusnake pbpupii. Ho g CHIY TOFO, YTO BOMA €CTh
MOMEHTD 4ncT0 BHYTpenuiii, ona HYIKJaeTCABD HAPYKHBIXD
PA3LAKAXD, N0 KOTOPHIML MOKHO OBIO GBI pacnosuats es
npacyrergie. Crapaa mrosa Bn ToM% oumodIach, wuTO BHlC-
TaBlaa Takamy ubmpans upasnakoms 00JbIIYIO BAm Memp-
WYIo crenens cpoGogsl nocpeacTryomaro auna iIipn 3dRIT0-
tedin cabaka—npuznas, IPOBECTH KOTOPBLI HEBO3MOKHO N
Kotopoii Beabgcrsie artoro ouposepruyts nocabiosatenamu
HOBOli mKoaBI,— 1 upnTOMT oppjaila aroMy npusuaky wuc-
KIOYATENbHOE 3nauenic, ~

Kakoii we submniii Ipu3Hak®s pacno3uasauis BrICTaB~-
AAETCA HOBOH 1KON0ii? UToGB orebTaTh M2 3TOTT, BONPOCD,
Hajo cuadara Gauike pascmoTpbs camoe noxosenie, uTo
peACTaRNTedb BbIpaKaeTs CBOM BOMIO, a muntius nepeno-
CHTH BONIO IpEHONDAJA,

Ecan upescrasntess BBIDAMKACTs CBOI0 BOMIO NpH 3aK-
moveniv cpbakn; to cabgosateasno BO3HAKHOBENie cabarm
- ed cogepkanie JROMHKHBI 00YCIOBNMBATBCH ero soaeii, Cs
ApYroit cropousr, ecam nunlius ToTBKo MepesocuTs BoJdIo
UPHHUHDANA; TO €ro BOA4 we pomEkna mabrp HIKAKOro
yaactia mpu cakaxb. Ho BriUe, omposeprad Mnbuie crapoit
IEOABI, MbI OpuBedy nECKOMBLKO npusbposs Ilunmana,
U3\ KOTODBIX® BHANO, wuTO nunlius MoEerTs mMETL Ipago
Bb1.0pa oTuOcuTeNBHO 00TexTa, ApYraro KOHTpareata n ja-

e OTHOCATEABLNO TOro, ROTOPYIO H3%D ABYX'D cabaoks 33K~

acnth. He yuacrayerb—an no aT0MY 10 nbkoropoii cre-
HERH U nuntius nopn sacmouenin cxbirg  cpoero BOJEH?
Kypmiyes 1), npeaaMas B0 BunManie TE-ke npaMbper

) ibid. &, 75.
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- MlaaMana mpuxopurs w3 orpunareasuomy pkhuiemio Bpom-

poca. Hanp. Ecxm A npegraraets B gpb gomagm x m Y
oAHakoBoil nbust @ B paers nopydsesie B ocmorphrn zo-
majeii m OTHOCHTENBHO ayumeif nmepegaTh, uTo OHD (A)
UpunaMaers opegromenie B; 1o BeiGops B ne pomkens-am
CUUTaThCA, Kakbd yuacrie BB cupepbrenin ofnerrta cabaun?
Kypniycs rosoputs: wbrs, npu srons ons OTBEpPraeTs Bo-
ofme BeAKkoe Baiamie nunlius’a ua cojepmaunie cpbara 1),
Ou® roBopats, wio BE JammOMBD apambps B ects nuntivs
(Bote) motomy, . uto eMy Jam0 nopvuewie oOTHOCATENBIO
Kampoit m3p o6bnxn momageii mog ycI0BieM'B, 4TO oHa
€CTh W0 ero mubuito Jywwas, npwEATE argests W wro
seabacrsie Toro nuntius 3pfics e CMOTPA Ha upaBo BriGopa
Iepeaaers Toabk0 Buoaub onpesbaenayo oo npUHIBOAA],
HC y9acrsya sosce Bh oupegbrenin obbexra cxbakm. Ho

TaK0E TONKOBamie JAamuaro npambpa He Moikers GbiTh npu-

miro. Ecaa coraacnroea ¢ Rypuiycoms, 1o seiiigers, wro
B aano- gsa nopyuenia, MoKy 1BMB 310r0 HETB. A nopy-
Uaerh B mepepats akments oTmocmrensmc Jyumeii gomapm;
nopyuenie neomnpeibuenno (a1bTepuatasmo), motomy uro me
Haupasigerca na w3sleruslii oGmexs: HeoGxoauMyio ompe.-
Abaennocts nopyueniio (oTaocurenpio o0'nerta) gaers nun-
tius, pyrosogsch crommm yemorphuiens, Ilo atomy cnpa-
BeLNuBO rosopurs Illanmand 2), wro 85 gaunons upambph
nuntius yuacteyers g onpexbaeuin oGsexra cpbakm caoeil
BOXSH, Aaers poak puninuata  neodxoanmyso oupeabaen-
Hocts  (Prdcifion).  Oruowenie MERAY BoXeil mpmngmmana
i nuntius'a MOKuO BEIPAZNTH TaED: UDNUIOANAAD CaMB HKe-
TaCTh M CAMBL BBHIDAIKACT® CBOI BOAI0, HO Gegs neobXxoau -
Mol ompegBaennoct (ohyue Prdcifion) #), nuntius-sge, pyEo-

') Cw amoit cToponp Rypuiyes goamenn Gurer HOPHYUCAEHD KB
cTapofi mroak.

1y ibid S- 29.
) Uro Tagoe FOIEHBTARNCNIE ROIMORNO, 3To MORHO BUIBTE

3L gonyerumocTu traditio in personam incertam. cm. Hummep-
magn . ihib. &, 23
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ropasick cobcTeennpiMb yemorpniems, coGeTBenuodn  Boumedi,
onpeybasers Tounbe, wero xogers npmunmnans. Uss gpy-
raxb, npasejenusixt spime (crTp. 17) mpmmbposs Illamma-
H2 BHJHO, 4TO Dunlius MoKeTh ydacTsomate 8B ompepbae-
wiw Apyraro KoHTparemta, a Takb-#ke Momerh HMBTh BIid-
nie na pbmenie Bompoca, koTopasn m3b cABIOKE A0amBa
OwbiTh 3akmiouena (¢b nocabpummn coraacess m Hypmiycs
ibid).

Takambs oGpasomt Boxs nuntius'a Momerd po HEKoTO-
poli crenennm mmBrTe BiidHie Ha BO3HEKHOBemie m cojepiKa-
nie cabakp. Cw Apyroii cropons! upeicTaBUTENI0 MOMKETDH
OBITH JaHo TaKoe OOpYydenie, UTO eMy He OCTaHeTCA HHKa-
Koro mpocropa ai1a coOcrsesnaro oupeabraenia. Taxkb ecam
A naers nopyuemie B kyomtp ompeabmennpif npeamers,
y onpepbsenunaro amma, 3a oupepbaennyio nmaary m T. A.,
TO HecMOTpA Ha Bce 9T0 b Oyjers npejcrasateleMs, HO-
TOMY YTO OHB #ABAAETcA KOHTpareaToMd BH caibaxk 1),—omp
abraers mpejaoienie @ UPEHEMAETH AKNEHTH, OHB BBICIa-
BaaeTs cebx camoabiicTylomamMs, oHD roBOPATH: A HOKY-
napo,  opepaaram.

Hrags 63t ckasadraro BWAHO, YTO C'b OAHOH CTOPOHE!
nuntius momers mmbre Brigwie na cojgepwasie m BOIRUKHO-
senie cabaka, cm» gpyrolt —mpejcTaBETENs MOKETH B He
mMbre Takoro Baigmia. Ho ecam 310 Tak®, TO ABIAeTCH
BOUPOCH: BEPHO-IW BBICTABIEHHOE BbINIE OONOMKEHie, UTO
nunlius ImepegaeTs BOMIO UPHHOHNANA, a DPEACTABHTEND Bbl«
paiKaers cBow colctsennyio Boao? JbiicTeATeasno mo @x®
BuyTpenneil abareabnocTm pacmosmate mpejcraBATeAs W
nuntius'a weso3Momno; ma ycmorphaie mocza momers GwiTh
npejocrasient Takoii-ke Kpyrs Abareabnocrm, kak® m npea-
craparens 2). Oguako ortcioja Bosce ne cabayers, uToGhI
BBICTaBIEHHOE HOXOMeHie Oblio He Bbpmro. BEpmocTs ero

1) Ko sTomy Bompocy MW BO3BpaTHMCA HEMHOTO IH03%e M pas-
Gepems ero mogpobuke Tamb.

) Dewmepwant ibid &. 22.
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He¢ NOJNERHTD coMubBHilO, HO TONBKO ero cmpicas whcroab-
ko uuoii, ubMb Oblno BLIcTaBzeno Yurepoms a JaGaupoms,

Mo ckasanm peume, uto BO3HEKHOBenwie cybikm m en
coaepimadie JOMKBI onpeabadaTeca Bozel wapejcrasdTend,
ecia sbpuo TO moxowkenie, 9TO mpeacTasuTedb BHIPAiKaETh
ceoio cobcrsennyio Boao. Ho kb atomy poamumo npumbaruts,
uto cubayers pasamuath Martepiaabuoe ompepbienie cojep-
*Kania ® posmmkHosenin cAbikm o1 onmpegbaenia ®OpMaibe
naro. Bropoe cocraBisers meo6xopmmoe ycaopie abarens-
HOCTH KORTparenta cibiku, a cabgosatensno m mpeacrapi-
Teld, 0epB0e MOKeTh W He ObiTh y mero. Takn pasbepemn
TOTH CIydail DpeAcTaBUTENbCTBA, KOIAa OpeAcTABATENIO He
RaHo HUKAKOTO npocropa jAaa cobersennaro ounpeabuenia.

Martepianbno cogepanie m Bo3mmkunosenie  cabukn
ompepbaners sabes caws mpmmnumazs, wopywas, wampu-
mbpp, kynath onpepbaennniii npesmers, 3a oupeabaenaymo
nbay, y oupegbaennaro amma w. 1. 5 Ho npeacrasmrens,
MoKynas Bsemp, BeaeTt ce6GA CcaMOCTOATEALHO; OHD He Tro-
BOPHTH: «MOHf TPUBNANAND IOKYNAETH>, O TOBOPHTE! i
DOKYNAW; A X0uy, uTo6bl cabaka Takoro-to copepmania
BO3UUKAA; # COTrawatoch ma Takyio cabaky». Xora ous
X04€TH TOr0-iKe, 4ero XO04YeTs MNPUHIANAND, N He MOKETD
U Ha Mars OTCTYNATh OTH :Kedadia cBoero fopbpmrens,
HO BCETaKA OH'B X0UeT®H, oub ounpexbinsers Oovltie m co-
fepxanie cabakm. Quamquam ad negolium compulsus,
tamen ipse voluit. Takoe oupeabaenie cabakm vt oTamuie
orb onpeabrenia mavepianbuaro, Kotopoe faers camt npuH-
IAUaTs, JONKHO OBITh HA3BANO POPMANBUBIMT onpeybie-
niews. OHO-TO u ocHosbiBaets cABaKy; memay THMB Kakb
MaTepiaibHOe onpepbienie npmanumara, ero npegmectyio-
mee pbmenie umbers, mokers Goith, 3unuenie sTAMUECKOE
WIm Xo3aiicTBennoe, no ocuosaniens cpbavm caymaots 3abce
HE MOWeT® '). .

) Hummepmans ibid S. 24.
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Wraws Bp ganoomd cxyuab sosumsnosenie cabarm u
ed cojepmanie obycxropampaeTeas @OPMAIBIO BOXel mnpegs
crapatexd, matepiaanrno npnununana. [o sromy BB oTmO-
meniax’h NPEACTaBHTENA Uaj0 PA3AMIATH OTHOMEHIA Mampa-
Tapa Kb MaujauTy I OTHOMEHiA Manjatapa Kb TpeTheMmy.
Maugataps -npejcTaparelh Bh OTHOMEHIN Kb MAuAauTy Mo-
kers ue ambre nukaroit cpoGojsl Axa colcTBEHnaro ycmo-
tpbnin, momerns Obith pmoand cpasdms poueil mMapganta; no
00 OTHOINEHIID Kb TPETBEMY OB BLICTYUAETH CAMOXOTA-
mamMs  (felbitwollend), camopbiicsytomuoms 1).

31 crazannaro BHANO, 9TO BRICTaBiennoe moloikenie:
«TIPEJCTABHTCAB BBIPRIKACTD cBol0 Boldio» —~ sbpuo. Cb apy-
roii cropoust vbpuo m TO nolomenie, uTO nuntius TOALKO
aepeuocnTd Boaw npusnunnarza., Ouo vbpuo pame m pan
TOro cayuad, korga nuntius yuacrsyers Bp cabaxb csoeio
poaeil. [Jbiicrsureanno, xors nuntius un s3ambusers po ub-
KoTOpOil cremenn npnunuuasa e Motenth Boam; oguaxo
pe3yabTaTh ero somn, cro plmcuie ne BhicTYnaeTs na ma-
pyky. 3abch Takp-ke pajgo pasauuarte MaTepiagpmoe H oOp-
maapuoe oupepbaenic cabakn. Yuacrsya cBoeio Boxeil BB
marepiagsuons oupeibiaenin cybaru, nualius peicTaBazers
celn, BeaeTs celA 1ECaMOCTOATENBHO; OHD He TOBOPHTH «i
HOKYNAIO, A X0UY» H T. U.,, a—<¢MOili MAuUZAUTH OOKYHAETD,
xouers». Marepiaanuo nuntius MoKeTs YUACTBOBATH CBOEl
poxeil Bp sawmouenin cabaku, uo @opmaxbumo cabika
obycaoprmsaerca suoanb soxelli mpmmmmnaxa, u6o
®OPMAILHO UPUNNHUAND JKelaeTh H3BABATE Bce TO, YTO
nuntius B3BABLICTL BB upepbaaxs cwoell mucTpyriiu.

dnbes Tawse wago pazImuaTL OTHOMeniA MamjgaTapa
Kb MABJAUTY U TPCTHEMY %). Mangaraps—nuntius’ss oTHO-
wenin Kb Mawpaury mosiers unbrs wbkotopyw jaodo cpo-
Goapt m scabgcrsie ororo umbrs smanie na cabaky; mo no

1) Mlanmanws ibid S. 17, Uummepmana. ibid S. 22.
) Cp. nmpegmjywes upnuby
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- OTHOLICHIID Kb TPerheMy ONb ABMAeTcd NPOCTHIMB UOCHTEs
nems ymoi, onpeabiennoi, a3pasIenoil 8oJaa

Takums 0Gpa3zond O35 BCErO, BHINCCKA3ANAArO, BAXHO:
YTO HOJOIKeHie: npejcTaBmTeab BHIPAKACTH CBOIO coGcTnen-
HYI0 BOXIO, @ nunlius fepejaers BOMO n[_mmmnang——,s'hp-
10 KAKP OTHOCHTEABHC IPEJICTaBiTeNd, Takb u nuntiusa, o
e TOIBKO TOrjJa, Korja mpejcrasureds umbers &opmaibHOe
n marepiaasuoe onpepbaenie cabaru wiu Korga nuntius ue
nwbers wu TOro, MM Jpyraro (9ToTh cayuai oueBHALHD
cams ¢006010), 10 AaiKe N TOTAA, KOTAQ NpejcTasuTedio npu-
HaAeEDTs OANO0 TOABKO dopMaibnoe onupeibicnie, a nun-
lius'y oTgacTH UPEHAACKNUTE marepiaabuoe, Ho ouesmano,
910 TO NoXoiKenie gomkmo Onie womuMaeme ue b GyHe
BaannoMb cmpicst n aame nberoapto uwuaue, wbmb HOBH-
maan ero Yureprs u JaGanin, woropeie, mub waiwercsa, He
Bcerja Pasindaii eopMaibiloe fl MaTepiaibHOe onpepbaenie

cabarn 1),

Iocat roro, kawn naiigena omopa AL pasanyenia
npejeragaTedd U aunlius’a-—mpMemuno  MOMEHTS  BHYTpeH-
mit, BouA, ocuopniBaioniad GAGALY-——~MOMHO I JOMKIO OTHI-
ckath puwbmuiii npusrags, 00 KorepeMy MomHo  GuLI0-O6I
y3uaTh BL TOMT AN ApYromt cayuab Ouirie ojuoro mss
pA3CMATPHBAEMBIXD, HOCPSACTBYIONMYD Aunh. Db uemb-ike
aewmuts ToTh ubmuiit npnsnaxs? st r1oro, wro pasan-
qie MGKAY OpejcTapareacas o nunliis OMT  OCHOBBIBACTCH
TOALKO na oopmarbuond ouperbaenin cakarua, cabayers,
UTO EAMHCTBCHIO BOBMOMUBIMND HPUBHAKOMB aclo3uaBamia
apaaerca  mpu3uan®  eopmaannsii (nad Nufen) T. €. TO,
Kakh OOCPejcTBYICLIee JUIC BLICTYHACTDL UCPCAT TPETHUMB.
BeicTynaers nocpefunks BB Kauecrsh npocraro nepenocyd -
Ka uyskoil, oupeabaeunoii, uzpapacuuoil Boam,—oub CCTh

1) Cp. mubnic IHlanwawa ibid &. 25. Mubune Jabampa
cabryers Hepcecons llomaric pgofpoc. mnpefeTaBUTCIRCTBA BB
rpamy npask crp. 15—17.
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nuntius; BBICTYUaeTh OHB, KakD caMoXoTamifi (felbftwollend)
n3hABATEdb cBOeill coGcTBenHOfl BONM,~—OHBL €CTh HpejcTa-
puredb ). Pazimuie memay npeacraBatedeMm® H nuntius oms
6yaeTs ACHO, eclWm COMOCTaBATh BHOIHE cBABamHArTO BoNel
npmanunala upejcrapuTens ¢b aMbomums mpaso BbiGopa,
a cxblosaTespno u owasbiBalomiaMb Biiswie Ba cabary
nuntius'oms, HeoGxopumywo oupeabaenmocts paers Boxk
npaanueoaia 3pber nuntius, a He npeacTaBETENb; HO UO
oTHOmewnil0 Kb TpeTheMy nuntius BbiCTYHaeTh, Kakb mepe-
HOCUHKD 7YyKoli Bodu, a mpejcTaBuTeab, Kakb caMOXOTAmil,

lIposegenuoe pasamuie MemAy mOpegcrasATeNeMb H
nuntius’oMs TBewo ceasawo cb pazanuieMd 3TAXD IR,
Ka®b KOHTPATEHTa W OPYAin KOHTparapoeamia; TO @ Apyroe
pasmmaie Apyrs apyra B3agMuo o6yciosaasawth, Koutpa-
reatoMds Bb wopagnueckoit cabakb, Kakws crazamo Gbiao
sbimie (cTp 3), ABAAETCA TOTBH, KTO BHIPAKAETH CBOW COO-
CTBEHHYI0 BOJIIO, RTO BCTYNaeTh ¢b NpoTuBHOl cTOpoHOMH BB
coriamenie, mOCPeACTBOMT KOTOPAare BeIPaGaThbiBaeTca OCHO-
erBaioman cabary soss —lex coutractus. Kro-me serynaers
b cornamenic npa Opirin nmpeacrasurenn?— OueBuauo, oub
caMb, n6o sosunxuosenie cabakm wopmaisno obycaosiue
BaeTcA ero BoJjcii, onn splcTaBafeTds ceba (ecAu OHB JakKe
He ecTb TakoBod Bb pbiicTBurestnocTn) camoxoTaIEM®,
OHB NCOOJNHACTS WpUANTecKylo AbaTeasHocTh 3akawuenia
cabaku. Ilo stomy mpegcrasuteisr ABAAETCA KOHTPATEHTOM’
Bb cAbakb, uto supouemt no ThMn mam ApyraMb oCHOBa-
HIAMB Opn3HaeTca GOMBIIANCTBOMD YUEHBIX'H 33 HCKIOYe-
uiewb Casaupm u ero nocabposateseit. HaoGopors nun-
lius He ecTh KoWTparent, XoTa G6pl OB A2Ke B yuacT-
BOBaN'L cBoeil Boaell »p ompeybaenim cpbake, Boaa nunti-
us'a wanpaBieHa He HA TO, TOGHI caMOMy 3akIiouath cibi-
Ky, a Ha T0, uTo0Bl mpomsomaa onpepbrennas cpbaka
MEAY OPEACTaBIACMBIMG W TPeTbUM'B 2); OPH TOMB ®Op-
Maasho cabaka ompepbuaserca, ofycaosamaerce Boxel

1) Maunaus ibid &. 23. Hummepmans ibid S 22, 23.
) Wannans ibid S. 23.

ST

npuan@nara, soropsii scabjcreie sTOro W ABAAETCA KOH-
TpareuToMs.

Ecan upeacrapurexs ects Kowrpareurs »b cibaxb, 1o
ero abateasnocts pomksa mocuTs wa cefb Bch mpH3HAK®,
oTInyawuiie Komtparenta o Byb, m HaoHoPOTH A’ﬁarenbﬂpc‘ﬂ»
nuntiu'sa, Kakb HeKOHTparenTa, JTEXD npusuauonmpM'\ku
He Momers. Bosmmkmosesie topupngecroli caburm Tpe6yers
€O CTOPOHK KOHTpareHTa HanpaBIeHHOH Ha 3aKiwdedle cab-
KW Boim m mM3bABAenia aToli oam '). M3maAsaenie BOIU npﬁ
porosoph pacuajaerca ua JBa MOMeHTa—O0®®ePTH (HpEANO-
Xewie) m asnents (mpaustie mpejromenin). Oovdepenrons
ABIAETCA TOTH, KTO CBOK BON0, HAUDABACHHYIO HA 3AKMIO-
uenie cabuakm, Bhipamkaers Takd ouperbienuo, 9TO mpuUHATIe
ero upeplomenia nporasuoll croponoli 1bIaETH KONTPINTD
yike 3armouesnpMb. Oooeprs 0 aKNeuTs A0 KHDI um‘hh
oupepbaennoe nanpasienie: 0&®epTh JOLK(HD OblaBb cAbrans
TOMY, ¢b KbMB XKeaawTs 3ak1ouuth cAbIKY, a aknenTr—o00-
oepenty. Takb Kakb JOroBOPD €CTh COT Xa il eHie ABYX'D MAH
wberoabkuXD AU, onpepbisomee UXB B3aUMHbBIA, fopRAAM-
yeckia oruomenia Bb opmh Bblpamenia ob6mell Boam; T6
npeAcTaBuTeds BB 0ropopt, Kakh KOHTPAareHTs, JOIKEHE
ObITh YUaCTHRKOMB BL 0J0MX> MOMERTaXh U3bABIeHid obumel
Bonu— ovsepth um akmenth: ecam oxeepmpyers onn, TO emy
e JONKenb OBITh HIBABIEH'D B aKNEUTD; eClU eMy oedepd-
pyers Apyro#t KOHTpareuTs, T0 OHb—AONKEND MIHABNTH ak-
nents. HaoGopors nuntius, Kakb HEKORTPArenTs, MOKETH
y9acTBOBaTh TOAbKO BB 0ddepTh mam akmenrb: xora m BO3-
MOMKeHdh cayuadl T. m. psofimaro nuntius'a (doppelter Bote),
T. e. nuntius'a, nepesocamaro ooveptrsb oTb A. Kb 5. m
o6parao —aknents oTs 5. kb A; Ho 370TH cayuaii umbers
Ty#ke Hpupogy # oOTaIMYaercA TOAbKO THMD, uro 3x%ch ABa
nopyuenia: cuauamza co cropount A, moroms B. 3).

1) Mauxans ibid &. 23
1) Rypmiyes ibid &. 74.
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Bp Bugy u3ziaomennaro JOmKOO CKA3aTh, 4ro npejcra-
paTeab 3ambusers upanymoasa vH UOIHOME Bakdwveninm
poropopa; a nunlius pabraers ToAbKO upegdosKenie oTH
uMmend mocaasmaro (upm  ueMb AKNeNTh A0XEenDd ObITh
00DbABNeNTS mpudo mpmumunalay) min cpbraunoe npuHIHIA-
qy npepioienic npANEMAeTd orb ero uMend 1. 910 Mo-
WeTh CAYHHTB JPYTUMD HAPYKABIND [PU3HAKOMD (XOTA
TOXBKO OpH JOTOBOPAXE), UO KOTOPGMY MOKUO Y3u0AaTh B
AagHoms ciyuabh upucyrcersic mpefcrasureas mam nunlius'a,
TOTAQ Kawp UEpBbIMD UPN3NAKOMB, KaKkh CKa3ano Bblige,
CIYHKUTH TO, Kak'h BBHICTYAACTH NOCPEACTBYIOIU[CE JQnIE: KaKb
CaMOXOTALIEe MM TOABKO KaKD UCpPejalofijee BOMO ADYraro.

Bedws, seimeusromennsins, mnt rameres, jgocrarou-
10 WMCUCPUBIBACTCA pazauuic MeKAy npeacTapureleMb o
nuntivs'oms. Iossomo ce6b srpatub nosropmts ocnosubIa
noxosen s, Pasnauie merpy npepcrasutesens m nunlius oms,

1) Hlumwans ibid &. 25. Rypuiyes ibid ©. 70—74.,
Iimmwepnans (iid S. 45—6) Bospamaers UPOTHBD BHCTADAel-
Haro Bb TekcTd  moaomeniz, roBopaA, 4YTQ HPeHCTABHTEALCTLO BOZ-
MOKHO KIKT BO neefl cgbax’, Taws M BL wacTH €A LMODTOMY OIB
HONYCRACTD NPefCTABATEALCTRO H BR OJIOHD 0GGEPTE MAH B'h OfI0MbB
aktents. Ilo eb orums mubuiems A coraacuthes  ue MOL'Y; A ue
lonnMaw, KaguMb 06pasoNs, MOKWHO JONVETHTL NILABICIIE aryenTa
lle TOMY Juuy, KOTOPOE OTDH CBOEIu MMeln cfbaaro mpefaomedie, a
Rpyromy. Bosmumruomemie psyxcropomiel  efbarn 0GyeIoOnIMBAETCA
COTIaIeHIeNT, JBYXH I, 4 5T0 COIMAIIENic BOZMOMUO TOABKO
TOPja, EOrja upmuATie Hpeflomenia OFNOLO KOUTPAreHTa APYTAMD
HSBABIACTCA  CaMOMY HpENAOMMBWIEMY, HIX—CH Jpyrofi cTOPONH,
ROrfa aRNENT® M3BABAACTH TO JMNE, KOTOPOMY CABJano Ipegaoe-
vi¢. HpepcreBmrean, ®ans camoxoramiii n camopgbiicTryomil, pb-
daeTh Npejuaomenie 0TH CBOCK0 JMNA, XO0TA owh M AbiCTBYeTH Ia
nWA (3 me OTH HMeUnm) Jpyraro; KaRMND-i&e 00pa30ND ARKLBUTAHTD
MORET® N3BABATH CBOG NpHHATIC NPHHUMNANY, KOTOPHHE M me Rh-
1aIh HERAROTO NpERIOEeNia, RakuMDL 06pasoms W Memjy ELMB Bo3-
HERAETD TOTAA .coTJaUeNic BOJL, DTOTO-TO A H He MOTY MOHATL,
Ecan Btpno, uro mpegerasurems ectn ROUTpArenTh BB cABARB, TO
ROARHO €r0 UPU3MATL 3ACTYNARUUMBIPAHMANALIA BIOIUE.
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KaKb MCK1y KOHTPAarentoMs U OpyAieMD RouTparesTa,
MOKOATCA HE Ha BOBIMUHXE OpA3HAKAXB, KaRB AyMaka
crapag meona n wbroropvie n3n nosBiMEXD Yyueuslxsd, a
na momentb Buvrtpeuuems —soas, Tropamell opuinTeckyo
cabary. Mcromoe pasanuie cocrours wma ocuosamin 3TOro
Bh TOMB, UTO GGPBLll BeipaIReTs npu 3axiovenid cAbaxn
CBOIO COOCTBENHYIO BO.MIO, BTOPOIl 11EPeUOCHTd BOMIO HpAH-
nunaxa. Ho ato paszruuie pomkuo OblTh HouOMaEMO e Bb
MaTepiasbHOMB OTHOWICHIN, 3 BL ®OPMAILHOMB; MaTepialb-
no nuntius momers unbrs nbroropoe yuacrie csoeii poxei
BB 3akmouenin cpbikm, a upeacrasatedss MOEKETH H He
unbre ero; no eopmansud cibixa obycrosampaerca pb mep-
vomh caydah poneil npmuymnana, Bo sropoMb —BoOXel mpep-
crapatess. Babuunnrs mpusuagons pacnosiasauins suytpen-
HACO MOMCHTA BOMI CIVIEWTH BO 1-XT TO, Kakb BHICTY-
NaCTs MOCPEACTBYIONLEe AHije,—KakD CcaMOXOTA[ee WAR
TOALKO RaKDL mepejaroulec BOAIO Npuugunana; so 2-xb (WHOr-
Aa) —coepnnenie pb opuond Annb wan paszpbaenie mo pas-
AUMULING JUHAMD Coco00vh YeTanoRIeHia corgamenia Memx-
Ay €TOpOHAMu: O9dCPTa O AKHenTa.

Iporean ncroMoe pasiuvie, Mbl BeeTaka AOMKULI O -
Oapath, uro na npakruxh pacuosmapanie upeicTaBRTE.dn
wig punlius'a wacto OulBacTh oueub TPYAUO, W BOHPOCH
Aommens  Opith  pbwacus Ha ocuopanin  06CTOATENALCTBD,
COIIPOBOIKAAIOIUX: 3akmouenie cabasn

O0bemt ycayrs nunliusa, HICKOALKO OWD BbIACHADCA
H3D CONOCTABACHiA HTOTO MOCPEANNKA Cb Upe]CTaBUTENeMD,
AJETH UAMB BO3MOKHOCTb UPACTYNUTH Tenepp Kh phmenir
1nocTapAenaro siue poupoca o xaparreph yeayrs nuntius'a.
Aocrasmiers-an nunlius upu sukaodenin cibasu yeayrn
DAKTHYECKATO WIH IOPHARUECKAr0 Xapakrepa?

Pumcroe npaso comocrapisio nuntius'a ¢b NECEMOMS,
Rakb 3TO BN 13  MuorowncAenusixt upmmbposs B
neTounuKaxd !).~~9to ymogoGienie cosepmenno coraacno
Ch mpnpojoil ycIyrs aToro xuna,

') Hamp, L. 9. C. si quis alter. vel sibi (4. 50)...... eo etiam
manifeste constituto, ut inter absentes per mediam personam, veluti



— 32

Fcam nuntius spitercd TOABKO HepeHOCAIUMS OILpeE -
abrennyio Bolio nmpunnamala, TO, OYEBHAHO, ero ycayra
nogo6ua ycayrk omcbMa; oad IOMOraeTs OPUHNHIAXY BB
B3BABIEHIH €ro BONH, UEPEHOCA ee APYroMy KOHTpareary, —
ond ects, crbjoBaTeabno, oprans, npn mocpeactss KoTo-
paro NPEHOMIANG BhIpaKaeTb CBOIO BOXIO ApYroMy, OHB
A3GIKD MIH N@ECHMO CaMoOro mpHuNEHaia !

Ecsu nuntius ectp TOIbKO OpPraws 0pAHOATANA BB
U3BABICHIW BOAHM,—A3BIKD €ro WAH OHCHMO; TO ABarems-
HOCTb HTOTO MOCPEJCTBYIOLIaro Xmma AoNKHA ObITh UpU3HA-
na mmbomelo eaxroueckilt xapawreps. I0pmauueckn Abicr-
BYOI{AMB, KaKb ckasano ObLIO BbilIe, HABAAETCA TOTH, KTO
H3BABIAETH CBOK cOOCTBEHHYIO BOMIO; TOTH-iKe, KTO TOIb-
KO OepeHocaTs, Hepejaers UYKylo Boudo, AblicTByers ®ak-
Tuuecku; nuntius—mnepenocamiii Boxio npuAADaIa APYroMy,
OTCYTCTBYIOIEMY KOHTpareHTy—asidetcd, cabrosarelisno,
abiicreyromams oakruaeckn. Cb 5TEMB, BOPOYEMB, HECOT-
sacusl Muorie yuemple, ocobemno uocrbposarenm HOBOM
meoxst 2), Passmuaiors jBa poja OpranoBh, UPH MOCpeACT-
B KOTOpPBIX® M3BABIAETH NPHHLULIALE CBOIO BONWO: COOCT-
BEHHO Oprampl m3bABAenia (nmcbMo, nuntius) @ OPramsl,
nomoraiomie mepssIMb BB OTHpaBienim uXH ®yHKOil (mepe-
HOCUAKD nuchMa).—(0O6pamasch Kb pa3iaviic ycIyrs 3THXB
ABYX'D pPOJOBH OpraHoB®, cupaBepluBo 3aMmbuairs, UTO

per nuntium, vel per epistolam talis contractus perfici possit. Cp.
eme 1. 2. pr. de pactis (2. 14); 1. 1. § 1. Mandati (17. 1); 1. 2.
§ 2. de contr empt (18. 1); 1. 2. § 2. de 0. et A. (44. 7). &
RpYT.

1) Heumepmairs ibid ©. 18=19. Kypuiyer ibid &. 71
(Der BVote ift, Jagt Daurenusd, ein redender Brief, der Brief cin
ftummer Bote»). Ho s10 ymogoGaenie RoaxkHO OHTH MOHAMaEMO He
Bb GYRBaZbHOMB CMHcI; nuntius He ecTb Toabko « Degrifflidy wil-
lendln? Werfzeugs, mbo u oms Momers umbry mpocTOPH RAA

cobcTBeHAHX's onpepkaenifi; opugnyeckn ofHARO nnntius He ABAAETCA
CaMOXOTAIAM B,

) Wanwans, Hummepuans, Capencs.
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abateabHOCTH mePBBIXD HeoOXojmMa AXA zaraouenia caba-
KA, TO ne MO;KeTb OpiTh 3ambilena HRIbEIO abarexsnocriiog
pbaTenLHoCTh—Ke BTOPBIXG ne HeoGxoguma 1), Bs aroMs pas-
Inuin BUAATH pasnutie Bb xapaktepb Abareapmocrn THX®B
U JApYraX’b OPranoph: NEpPBBIX'B NPU3HAWNTE AOCTABIAOMEMH
OPIANYECKiA yeayrn, Bropwixd ~oakruueckina ). Ho neo0-
XOAHMOCTS HE MOMETDH cAYANTh KpuTepiews AIn oupepbienia
xapakrepa akarteapuocTH HocpescTBYONEX'H JAUNG; BOIA,
nanp., mec6xopmma Axa cibakm, mo, ecam owa BhIpaKeHa
He “mHajaemamams o6paszonb, omna ectb MPocToll ®aKTs.
Ennscrsenno Bbpusius Kputepiem® pacilo3uabanid xapakre-
pa gbateapHoCTH PascMATpHEBACMBIXD AAND, 00 HAmeEMY
mubuio, ABEAeTCs TO, H3BABIACTH-IA NOCPEACTBYlOlEe AA-
¢ CBOW BOJXIO RN NepeHocHTd BOAIO TOCTABINAre; Bh mep-
BoMb ciayual cro jpbareanHocTs I0pHAUECKATO XapakTepa,
BO BTOPOMB— ®AKTAYCCKATO.

JtaMb MBI Komuaemd pbup O pasiuuim MemAy mpeg-
CTABHTEIBCTBOMD W GAKTHUCCKOMD [0COOHUUCCTBOMD BOONMmE
n nuntius'oms Bp wactinocru. 1lo3sosnms cedb Toapro me-
Mioro noapo6ube ocranoBuTLEA Na BHUACHEHIH Pe3yAbTATOBD
npoBejennaro pasimuif.

Maw comocrapaenis mpeacraBuTeld ¢b LAKTHTECKAMH
nocoGnukamn n ocobenno ¢b nunlius’omd seiacunIoch B0 1-Xb
T0, YTO NPEJCTABHTEALCTBO BOIMOIKNO TONLKO 1Ipm 10pupd-
gecknx® ABHCTBiAXD, BO 2-XD ~ 1 9TO CaMOE€ BamHOC—,4TO
npejcTeBUTEdb Bb  UPOTHBOUOJNOKUOCTD PAKRTHUCCKOMY N0~
cobuuky - ocofeuno nuntius'y — apaserca KOUTParentToMt Bb
ropugnaeckoil  cibagb. Pascmorpums mogpodnbe sropod
Pe3yabTaTh.

1) Hanpumbps: Ecan uepenocuus®s umebMa notepaers ero, TO
OO MOKETH OMTL JOCTARASUO AAPECCITY BCHAKNME, HAUlEfMHMD €ro,
u opbara Beerakn cocronted. llaeGopots, ecan muchmo ne Oypers
J0CTABAEHO, @ TOABKO ET0-anlo, NPOYHTABWIfA ero, NepefacTdh CMHCID
HalUCZHHATO, CIBAKA HEe COCTOMTCH,

2) Manmans ibid S, 4—7. I numepwans ibid &. 21.
5.
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Mpemac scero nago sambrate (uro 6e10 yme pnpo-
ueM'b YKazauo Belie), uTO HE BCEH yuenuble upmsmaiors
npeacrasatTens 3a koutparenta. Ilpornsouonoksaro muknia
aepmuarea Capnubu @ ero mrosa !). Xora mabuie sTaxs
YUeHbIXs Hamag n Obl10 yie oOTyacTm pazo6pano m ompo-
Beprayto (¢ erp. 15); uo Tamb, npekje wbmb Gbiao
BOARE ycTanoBieHo nousTie mpeacTanmreas, Kakh KOHTpa-
reuta o5 cAbakG, mp1 we morau moanb oupesbaenno BbI-
cTaBATh owmmGounocts Mabuia mkoast Casuuby; Temepn-me,
KOTA2 DPOAb OPEACTABUTENA, KAKD KOHTPATEHTA, 10 HAWIEMY
mubuio, cosepmenno acma, mpi cunrtaemn ymberupMb cka-
3aTh cmie WECKOABKO Ca0BD ‘0 Teopiw, yrsepmaomed mpo-
TABHOE,

Caparbm ropopuTs, Yro KAKBH nunlius, Taks m mpej-
CTaBuTe. b CYTh TOABKO HOCUTENH U3LABICHLON BOAW NPHRIU-
nafza, scabicrsie 4ero m Koutpareutom’b amagerca nocabi-
wiii. Ho noporuss sroro mago sambrors, raxn yike OblIO
ckazano, uro Casuubn cmbuwans sambpenie 3axmounts cabi-
Ky ¢b Abilcrsureabnplvt ea saxnoueniens; xoTa-Gu1 MaTe-
piabuo cpbaka u onpeabasaace woreit npunynoasa, mpeg-
CTaBETEAb BCETAKU BRICTYMACTD, Kakb caMOXOTAmiil, camo-
AblicTylomill, Bcetakn onh sakmiouaers cpbary; npepme-
creyiomiee pbuienie upunmunaza, mosmers Guith, umbers
SHAUeHle dKONOMUYLCKOE, 10 e IPALHTEcKOe, — OPHANTECKH
cAbaka  obycrosausaerca Boaeii upegcrabmrens. Onposzep -
xKenie mubnin Casnuon 0 ero mocabposatendeli Momno pi-
ABTh 1 BB TOMB, uTO mpm mpusnamim oxw TEOpi HeAb3d
ofbacuuts Abateabuocru ropsiuueckuxs Anns, necosepIeH-
woakruaro, Gesysmaro, koropsis, Gyaywm mpasocmocoGisy,
ne ambioTs y ceGa yerosiii pbecmocobmoeru. Ilo Teopin

1) Pycrpars, Hlefipas, Tepubyprs (Heidelberger. Krit
Beitidrift. V0. 1. S.17—20 Rt comanbain 1 ue mory npouecTsh

9TOT0 TPyjd, MOTOMY 4TO Rypuauhb, b oML HOmbuiens, Onbaiorpa-
onYeckan pBAROCTS.
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QapuubH 910 nepbecnocobublA IuA ABIAIOTCA Kourparelu'ramn
Bb cabIKax’b, 3akniouaemMblxd OXDb npejcrapurerami ).

Bt uwopbiimee ppema samurumkoms Teopin Casgubu
BLICTYURIB eme Hellmann B CBOEMD KPHTHIGCKOMD paza-
6op’b Muoro pash NATHPOBAHRATO HAMY TPYAA Iaumepuana 2);
803pamenie ero upOTUBH OPU3HAHIA NPEJCTABATENA KOHTPA-
TEeHTOMD OCHOBaHO Ha ONPOBCPMEHIn pa3andld MemAYy Hmpet-
crasuTeNeMd u nunlius'om®, Oposejennaro nosoif mkosol na-
catenefi—npeamyutectsenno Ilunmvepvanon's,—~rb MubRio Ko=
TOpOii ApAcoeAnnuInch U MBbl.

Ecan eubwnums upnssakons pasnudenia pbateabuoctu
DOCPEACTBYIOMAro ANNA CAYMATH TOJBKO TO, KAKD 3TO AH-
ne bBhicTymaers Bo BHD (nady Aufen), B ecau OpH ITOMB
nunlius’y npegocrapaserca campii oGmupusiii npocTops AIA
co6eTsennaro yemotptinisy 1o, no mubuilo Hellmani'a, neve-
3aeTh BCAKAA pauuia Memkiy pasOupaememu aunawm, Pas-
amuie, ocmopaduoe na Bubmuemd BblcTyuTeHid, He YAOBAET-
BOPHTENbHO, NOTOMY-UTO OHO UPUBOAUTH Kb NpPH3HAHIIO HE-
06X0IMOCTH Bb BacTosmiee Bpema oupeibiesublxs d0pMyaD
AIA BHICTYIAeHid TOTC MAN APYraro 0OCpeAcTBYIOMAro 1Mua.
M35 oOpKuOBeHUaro caoBoymorpedaenia, no mubuilo Hells

1) Bn onposepmenic Toro-me mutHia Casunsn ILluMMepMaH..
(ibid. ©. 37) BuicraBafeTH Bompoeh 00F ofcymAenin AEATEJLHOCTH
negotiorum gestio. Ho Taks Kakp 10 uaBLeTHOMY NPABHLY ?atlhabltlo
mandato comparatur (L. 12. § 4. D. de sol. (46.3), L. 60. D. de
reg. juris (50.17), Paulus. V. 2. 2). T. e. mocabrynmee onoﬁ’peme
NPEENHUNAIOME CIBIRH, cOBEDINEHHONH Ha ero uMn negotlorum.gestor OMB,
¢037aeTh TaRifg-Ke OTHOIMGHIA MemIYy BSTHMH JaullaMm, Kaklg Ob1au-0n1,
ecan-GE TPHHIMHALD fadb pauble mopytemie (mandatum) Ha coBepiuenie
sakaouenHoff crbakm; To MuL KameTed, UTO janmmbif cxyvail me mo-
HeTH CIVRHTH 0COOBIMNG Bo3pamenien® npornsy CaBuHbE, a MOAXOAMT
10gb HAlle NepBOE BO3pameNic NPOTHRE OTBepraeMoii HavMm Teopim.

) Cp. erp- 14, mpuy. 3.
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mann’a, uexb3d BIKIOUNTL 0 Xapakrepd wocpeacrsyiomaro
amma; Oopm o TOMD  MACTO CAMO IOcpeACTBYIONee Inme He
anaers, b kauecTss woro omo peicrymaers. Ho ecau jpame
sch comubuin rakoro popa ycrpaumeus, To u TOrja, FOBOPHTH
peneusents, J0MKHO BCETAKN OTBCPruyTh pasimyie, mpone-
Aeunoe uopoit mroxoii. Ilocors (Bote), roTopomy . gan®
CTOdb-Ke cBoGOIuBl HPoeTOPT A4a colcrsenuaro yemorph-
Hif, KaRs o UPEACTABUTCAI0, #BTACTCA OPraHOMB BOAM
npuunnuasa ue Goxbe u me meuwbe camoro mpejcrasmrens.
Ecau uncrpysnia, jasacsan wocay u unopyuenie —mpejcra-
BUTENI0 MOIYT'E HCRNIOMATL BCAKYID ¢B00OJY 9TOXD JAHUD
BF cobersennons nxb yemorphuin; to u uemn ke, cnpa-
musaers Hellmann, cocroutrs camocrostreabnocts Abareds-
HOCTI BPCACTABITENd BEH  HPOTAROHOJOMKUOCT HECAMOCTNH-
reapuocty nocaa? Ha ocnosanin ruxs paszcyw:geniii onw
UPAXOANTD KD BLIBOAY, UTO Pasiutia MEKAY npeacrapure-
Zens 1 nunlius'ons whrs; npu sroMtn owt upucoepnusercs
Kb wKoAT Capnubiy, upupaguusas upeietasurens §b nuntius'y
HBCABACTBIC DTOrO cuuTA® KONTPAICHTONMT cAMAro HpAHILI-
naia,

Ho coraacutoen ¢t waipogoms Hellmama neanss, pe-
Hje Bcero, uro wacacreds ero mubuis o neodxopumoctTu BB
HACTOALICE BPCMA  YCTAHOBACUNLIXD TOPMYAD  AXd  BLICTY-
wreuis MOCPeACTBYIOIUX'D Hnih, UT0 1o cro mubuin Koi-
CERBEUTHO PLITERACT: 3D jonyctumocti subuiuiro npu-
BHaKa pasauvenia paséupaeMeixe amwn; 10, Mmuk wawercs,
UTO Xapakfeps BHCTYILICHIM peeria Momuo onpepbants o
BaKOUAMT ]PA3rOBOPUATO  ASHIKA, IIOTOMY WUTH CCTECTBEHIO,
seictapang ceOn  phiicrsyiomuns caMoctoareasno, roroputs
OT® CBoero auma u naoopors. Hpasga Hellmann vozpa-
JKACTD NPOTUBT ITOTO apryMenta; ilo cro JOBOALI, 110 MOEMY
mubnito, nmeyposaersopurensnst. Ows  nopkphuizers cpoe
mubnie crbayounnn mprnbpamn: «nnkro ne Gygers oTpH-~
1aTh, TOBOPUTH ONE, UTO HpoOUBNOCAMIii:— 1t MOKYHAI0 BEmb
sa 100 na woma N, wovopuii mocaars mens 00BACHATD,
Ir0 ont jkesacrn cc nmbrn 3a 100 —roanko uepenocnts
UyKYI0 80M0 U 120G0POTH HEXBRA YTBCPIEAATD, UTOOBI TOTH
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OblIB BCeraa uocmrenems uyKoli BOAM, KTO TOBOPHTD:—4
obasasw, uro N xouers kynnts seup 32 100; aro Obl-
T0-0bI HecmpaBellmBo npu o0mieMd nopyuenin» .

M35 ataxt npumbpors Buano, uro Hellmann He pasag-
uaery marepiaapnaro u oopmaaruaro oupepbaenia cabacu;
xota Bb nepsoMb npambph marepiaasuo cabaka oupepb-
Jaetca Bodeil UPHONUIANA—DITOrO HMKTO U He oTponaerdp —,
HO" ®OPMAAbHO BEH COTAAINEHie BCTYNAeTth LOCHAnubli, ®op-
Malbl0 OHB 3akalouaerh cAbAKY; TO-iKe camoe TOABKO Bb
oopatnomt uopusakl npoucxopqurn so sropomn upambpb.
[lo atomy # cuoba yrBepmaa, 4ro oGoporTsl pasropopuaro
#3bIKA MOPYT'H CJAYMKHTH Ad# HpPU3UARIZ NOCPEJHEKA nun-
lius'oss win wpejcrasuredent; Aa U ne OAHA TOAbKO 060-
porsl pbuu, a BooGue seawie swbmuie upusunaku, no KoTo-
PoIMDL MOIRHO Gbiro-Gb CKa3aThb: KTO BCTYHACTH BB COrIA-
Henie T. e. BICTYHaeTh-Xd NOCpEAdUKs, KAaKb camoxoTamiil,
camojbiicrsytomiit, Kaws KOHTpareHTs, WIH TOABKO KaK®b
HOCHTEJIb UYIKOM BoJM.

HeyposaeTsopureasno n sropoe pospamenie Hellmann'a
uporass so33pbuit nosoil wkoast. Ows rosopuars, Yro ne
HOHNMAETD, BB UeMD COCTOHTT CAMOCTOATCALHOCTH HpejcTa-
BUTEdn Uepelh nunlius'oMB, €cAu HPHANAIOTD, YTO UOpYUe-
ifl, fanubld TOMY 1 ApPYTOMY, MOTYTh OblTb OARHAKOBSI.
Ho, ouesuguo, uto u 3pbes see abao pp pasiudenin @0p-
Maibuaro u Marepiaabuaro onpepbienis cabaru: mMarepiads-
BO uopydeHin pPa3GupaeMbIXD ANNDL MOIYTH ObITh OXUHAKOBS,
110  @OPMaJbHO  OJHHD BBICTYNJETH Kakb KOHTPArenTs,
apyroil— kakb opyaie Koutpareura (UpHBLELANa).

CooGpaikan pce, BLINEN3TOIRENUOC, MBI AYMAEMh, YTO
npeanourenie Hellmann’ons teopiu Cabuubn, pagameil b,
upuununank Bceraa komrparenta, a ve  nocpernnib—nun-
lius'a, ne umbers sa cedn unrakuxs ocunosaniii. IIpm Town
nago sanbrarp, uTo, BLICTaBrad celd IpEBEpHenneMD Teo-
pia Capuupu, Hellmann camb ue AacTs 0Auako wogpoGmaro
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passatia csoero po3sphuia, a TOJBKO obbmaers ero Bno-
cabacrnia.

He npusuaerh mpejcTaBuTess 3a KOHTPAarenTa czl_i;mm
m Téms 1), Xora copeplienso no APYTUMBH OCHOBANIAMS,
ubyy Capunbu,

Ons aymaers, uTo npejcrasaTedb ecTb KOHTPATeHTD
Bb cabakb, no pajoms ¢b ThML cunTaersh KOHTPITCHTOMB
m npejcTaBIseMaro, moTomy-uro GyATo-Obl 1OCPEACTBOMD
abareasuocra npejcrasurets neonpepbaennan (unprdcis) soad
manganta oGpaujaerca L onpepbaenuyw cro BOaO, cHo-
cobuvio caymars ocuosell cabaxb. Téis TAAMD 00pa3oMb
Npu3sacTh Jpa KONTPAKTa, COBeplaiomiecs MOCPEACTBOMD
abatespnocTn npeacraputend. «Bp  zaknouenin KOUTPaKTa
VOOJANOMCUEHHBIMT, CF YKa3anieMb na nojnoMouie OTH IMpui-
nuoaza, TOBOPHTH O, MPORCXOANTH HOBHANMOMY 3aklioqe-
uie opmoro jorosopa, Bb AblicTenTeabnoctTa Ke—ABYX'B.
Tperiii nvbers Asyxb Koutparcutoss.... IIpercrapatens

KOHTPArupyeTs Ad4 NnpejpcrasilieMaro) npeacrannﬂemmﬁ ROuT- |

parmpyers mocpeAcTsoMT npejcrapatend». Térn o0nacHACTH
910 Takb: <onpepbreunas jporosopmad BoId, MOCPCACTBOMD
KOTOPOH TOJIBKO U MOWKCTH BO3RUKUYTH A0rOBOPB, HAXOAHTCH
nepBonAuAALH0 Y Manjgarapa, n TOAbKD Bpeabgcrsie daymKoil
onpeabaeunoii, forosopnoil BoJim BOIHEMKAETD Y MapjaunTa
codctsennan onpepbrennas soxa, gocratounad pad 3aKaioue -
nia jgorosopa». 2) «llpeacrasureas ects TBOpEN® Moeil (kou-
Kpetnoii, aocratounoli kA 3akalouenia porosopa) soxd, a
ne Upoctoil wmocHTesb IHTOi, HecyulecTsopasuieil euic Opu

Boigawh moamomouis, Moeii Boam (Kakb gymaers Capuupd W

ero nocabgosatenn)n».

Teopin Téna npepcrasasers usb ceda caMmyio CA0KIYIO

1) Sandeldreht B. T § 69, 70. Anm, & 221 -232.
Aufl. 5,

) ©. 230, 231.
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ROHCTpYKNil0 1 ne umbers 3a coloil peasbuoli moakiajkm.
[lo mubuiio 3toro yuewaro mpeacrasuresb, 3akiodaa jo-
TOBODPL, IPERA3NPYETH BOAI0 NPEACTABAAEMATO N DOCPEACTBOMD
5TOr0 TBOPHTDH KOHTpakrtaylo sosio mocabimaro, seabacreie
4ero TOTH ABAfAETCA TOiKe KoutpareutoMb. lIpoTrusn 3TOrO
nago 3ambruTh BO nEpBBIXB TO, wro mioraa n uuntius mpe-
LE3APYeTHs BOIM NpAANENala u Beerakn scabpcrsie atoro
KONTPAareuTOMb HE #BAACTCH; ¢b Apyroif cropousl m npej-
cTapatelb MoKeTb He uMBTH mpoctopa jJaa colersensaro
yemorpbaia m BceTakn oub OyAerTs KOHTParesTd; 3To OBINO
AoKasapo uamm Bbie. Bo BTOpPBIXG HAg0 CKA3aTH, HUTO
mubuie Teaa o coGersennoms xourpakrb npuununara piagoms
Chb KOHTPAKTOM® NpeJCTaBHTENs CTPajaeTh LEecTeCTBEeHHOC-
Til0; NPEHOALNANG Keaaers sambnute ces L saryousHin
KOHTpakTa, a ue caMb ero 3akaiounts. Boaa npmunupana,
BbIpasmBINadcd BB NOJAMOMOUIM npejcTaBnTeNio, Uepesdb 3a-
Raovenie jgoropopa nocabanumt ne nsmbugercs, a ocraerca
Takoli-me. «Manjanre BH3BIBACTD KOHTPAKTH, HO OHB €r0
ne sakmouaers. Xord wpupndeckia nocrbacrsia, kortopwia
3akaiouennpll  A0roBOps NDPOHBBOAUTE BB HOIF3Y MauAanTa
i npornsd mere, obycaormparotca  Bpijaueli  noiamo-
MOYlM €'B  €[O CTOPOHDBI; OANARO OTHOCHTEJBNO 3akFlodenia
AOTOBOpA 5TO modnoMouie ects He Goabe kars mormss» 1),
Bs  tperbuxn, ccan jgomyctnts teopio  Téas o ABYyXD
KONTPAKTAX'® I Opeun3in BOAN MAiLjauta MpeicTasnTeaeMb;
TO nerb3a Gypers o0bacunuth, Kakamb olpasoms Ipo-
HeXoauTh 9Ta  Opennsia, a cabpopatesnno u  3ara0vIe-
nie KOHTPaKTa caMuMb OpENIMOAXGMT BL cayuab mpes-
craputeldbcTBa  a00b  uepbecuocobnnixs. Hakowens Hago
CKazath, aro BuAkTe BEL sarnWucuin Aorosopa mpepcta-
BOTENeM'b JB3 KOHTPAKTA—KOITPARTH ero camoro (Gru-
ubdbertrag) m KOHTPAKTH HpejcTaBIacMaro (Hauptvertrag)—,
ecTh HaTAmKa. B pbficremrexsnoctu 33bes mponcxofuts Cb
0jHOH CTOpOuBI 3aKII0YCHie JOTOBOpA UpegcTaBUTENeMD,—
AoToBOpa, KOTOPBIL N0 coGerBenubIN® caoBayb Ténd ne npoms-

1) Hummepnans ibid. & 40
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BOAATD 14 RaKII0YAOLIaro HARAREXD nocabacrsiii; cn apy-
roii— npioGpErenie npunnunanont nocalbjersiii Gesw 3ariio-
yenin coOcTBeNarTo ROroBopa, Takb Kakd sbicTasisemoe Tee
aemd a3mbuenie soan upmunumara, Kaks ckasauo, B Abii-
cTBUTEALIOCTH ue cymiecTsyers. Uraws 3p45ch apoucxoauts:
¢h 0AHOW cTOpOULl 3akjwuenie jorosopa, ¢b ApPyroi mnpi-
obpbrenie nocakacrsiit T. e. mpoucxoauTs 0qUND AOTOBOPS,
3akIuenle KOTOPAaro HPUNANIERATD [PeICTABATEN0, HO-
cabacTsia npmugunainy.

Bebus waxomenusive, muh kamercs, Bb aocTaTounol
crenenu orsepraerca ' mubnie Térs o Toms, wro npannu-
nare ectb kKontpareuts Bb cabasb, wocabacrsia koto-
poii ows npioGpbraers.

Itaxs ek teopim, yreepikpamomig, wuro komtparen-
TOMD cAbakm, BakalouaeMoOii OPH mOMOIIN OpejcTaBUTeNd,
#ABIACTCA CaM'B NPUHIANALD, HE BBIAEPENBALTH KPHTHKH,
u seabgersie aTOro pLIBeNeunoe pLIme nNOOKeuie, UTO
KoHTpareutToMd Takoii cobakm ABascrTca camb npejcTaBm-
Telb, OCTaercd wuecoMubunpiMs,

IIposeneunnoe pasimuie memay nuntius'oms m mpegcra-
BUTENeMD, KaKbL ODYAIeMD KOuTparenta W KOUTPAFeHTOM',
nmbers Bakmoe npaktuueckoe suauenie. Eean upegcrasu-
Telb ¢CTb KOHTPAreutTh, TO OWD JOMKewh OBITH JUNEMD
abecnocoGueim® n abilerpurenssuocts  cabakn—aopuaabnpia
YCAOBIA ed BOBHUKNOBENin: cBOGOJA, CEPLE3NOCTh BOMW, BbI-
pamenie e Bo Bub, a Takike 3uauie wan uwesnamie mopokonT
Belll U T. L., BCE 3T0 A9MKuHO Ob1Th 0fcyiKAaeMo Io Jrmiy
npeacraBatela; Hao0oporb, ecim nuntius ecTh TOABKO IMii-
CIpYMeuTb, Opypie Konrparenmta, To cabika we onKua 06-
CYyRJaThCA IO ero Jumy, ORL MOWeTs ue mmbre pbecmo-
cobHoct, Momers Gbith, manpumbps, 0e3yMuBIMB, HECO-
BepmennorbrooMs n. T, 1.

Ocrasiaa moka w5 ctopond Bompocs 06w o0cykaeuiu
cabixn no amny npescrasatens, mbi pasGepens 31kch nog-
pobube gpyroe noxomenie, mmenso To, 4TO wO anny nun-
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tiusa cpbaka mo 8L xakomn cayuak me ofeympaerca. Hro
nocabjuee moxomenie mpmsuaerca sehum yuenwimm, gbawo-
MuAME pasinuie MeRjy mnpegcrasnreremt m nuntius'oMs 1).
Bbpaocts ero mnojreepikaaerca m  puMCKEMDB OPaBOM®.
laareiM®s 06pasoMs 5To Buj#0 U3bH o0cyRaeuin 3uadid
nam me3namia (scientia ct ignorantia) nepocraTkons mpio-
Opbraemoti pema,

Ecam nuntius ects we Gonbe, waww opyaie kourparen-
Ta, TO BOOPOCH 0 ero scientia et ignorantia ue JOXKenw
nubre paiawin ma cpbaky. Taks a cmorpurn ma 370 pum-
ctoe mpaso. Ecin nunlius 3naers uegocratokts semm apm
nokyuxt wepesw mero wrm smaerx, uro oua ue npmuajie-
JRUTH OPOAAIOLIENY, ero 3manie ne BPEJUTH BOIHUKHOBE-
uifo cabakn. L. 2. de Iitig. (44.6) ?).... nam si man-
datu domini emit, eliam si scit servus, dominus ignora-
vit scientia non nocet 1. e. ecam paGh 3uaers, a ro-
CHOAUHD He 3HaeTh, BceTakm nmocabjuiii ne ammaerca npa-

'Ba NOIHATH 3amibHbll wckb. IlaoGoporsn: L. 13 de conl-

rah. emt. (18.1) Sed si servo meo vel ei, cui mandavero,
vendas, sciens fugitivum, illo ignoranle, me sciente, non
leneri te ex empto, verum est. T. e. ecan paby 6yaern
npojant Ghrasii padés, o wems dominus mepsaro pata
3HaaqB, TO HCKD ex emplo ne momers umbrs mbera. Ta-wme
caMaa Molcab, HO BH Goxbe obmeii oopmh upoasiserca
B 1. 12. cil.... personac emenlium el vendentium spec-
tari debent 1. e. pomxuo eMoTpbTe npn olevikaenin 3ak-
modenia cABIKN B A00a KOUTPArUPYOMUXH; A TAKb KAKD
KouTparenToMs npn  Ouitin  nunlius'a Mbl BLINIC HPA3NAAR
npuunaoaisa, to cybara pjomikna GITH o0cyikaacma no am-

1) Byxra ibid. & 207. UHrepunrs i6id. I. S. 289—291.
Yureps ibid § 90. Jabauys ibid. S. 225—8. Beps ibid. VI.
©. 288. llummepmantz. i6id. &. 18. Aum 21,

’) Byxra i0id. &. 15. nowmmaers »To MECTO me TaR:
RyMaeTD, YTO OHO HPOTHEOPHYNTEH APYIMMT MECTAMD HCTOTHEKOBD
OTHOCHTEABNO T. 1. HeoDKOxMMLIXDL upefcraBnTedeli, Mempy THME
SABcb mmbered Bb BHAY nuntius.
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ny nocsbauaro. JroMy oparMeHty NOBHAHMOMY NPOTHBO-
pbunte 1. 51. pr. de aedil. edicto (21.1). Cum ‘manci-
pium morbosum vel viliosum servus emerit et redhibitoria
vel ex emto dominus experiatur, omnimodo scientiam
servi, non domini spectandam esse, ait, ut nihil
intersit peculiari an domini nomine emerit..... Sed si ser-
vus mandatu domini hominem emerit, quem dominus
vitiosum esse sciret, non tenetur venditor. Hrepunrs 1)
OTHOCHTH 3AKIIOUATENbHOE MOXOMKeHie 3TOr0 dparMeHTa Kb
nuntius'y; mo sro me bpuo, uro moxuo suakTh BH3E cBA-
30 ITOr0 HOXOKesia Cb wpeabiaymums. llostomy cosep-
IIeHHO CODPaBeANNBO BHIBOANTD 03B ITOr0 oparMesta Byx-
Ka %), uro cabara ofcympaerca mo anny paba, ecam emy
TOIbKO HE Jano OTH rocmogusa nopydenia mpioGpbers
uMendo oupepbiennyio Bemsn. OQgnako eparMenth STOTH He
uporasopbunts BHCTaBIenHOMY HOXOKenito 0GB oTCYTCTBIM
Bainnid ignorantiae et scientiae ounlius'a wa cabary. B3
AaunoMs caydal abao mpers o padh me xakn nuntius'b, a
T. H. HeoOxojmMoMb mpejcrasutexb; dTE B IOHATIM
COBepIIEHHO pa3amdubl, 4to Mbl najbemca pokasath HEKe,

Oraws scientia er ignorantia nunlius'a a1a cabaxw
3uagenias ge mmbiors,

Ornocurexsno pbecnoco6mocrn nuntius'a whkrs nura-
KAXD YKasanili BH MCTOYNRKAX'B, XOTA W MOMKHO cybaaTh
06D 3TOMB 3aKilUeRie WIB comocrasiemia nuntiusa cn
OHCHEMOME.

Kakn oGcyxaaerca culpa nunliusa? Korga nuntius
KYILUO3MO UCKA3ATH CMLICAD IepefaBaeMoil UMD BOAH; TO,
KORedHo, cibaka we cymecrsyers. Copamusaerca: ponmens
mm nuntius orteBuate uepead TpeTHHMB 3a YObITRA, mp4Ym-
reanwie ero culpa? Pumckoe npaBo roBOPETH TOABKO 06

1) ibid S, 291 Anm. 23.
1) ibid. ©. 14.
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oTBETCTBEHHOCTH mepeA’s NOCIABMAMD '); HepPeAd APYIBMD
EoHTpareaToMs nuntius ue orskuaers. Hrepmars 2) pep-
HKaXcA NPOTHBONONOMKIATO B3riafa, pacmupsd Ha JanHBIR
cayqati noxomenia o damnum injuria datum; no notToM® 0HB
OTKa3aIcA OTH CBOErO0 NEepPBOHAYANbHAr0 B3TAAJA H HpH3-
Haxb, 4T0 nuntius we orpbuaers wmepeis TpeTHEMB, MOTO-
My-4T0 HE CTOMTH CH HAMB HE Bb KaKuX'> 00A3aTeNbHBIX'D
ornomeniaxs 3). Mnduie 5TO coBepmesHO COrIacHO b
npapojoii ycayrs nuntius’a @ mopjepKmBaeTCA W APYTHMH
yaenmiMn *). T8ab °) meitaerca BeiBecTH OTBBTCTBEHHOCTD
nuntius’a nepeas Tj.ethuMb no aclio doli; wo emy cupaseg-
14BO0 RO3PAKANTH, 4TO ero actio doli nempumBummo, korgza
uBrs mEgakoro wiaro ywmsicaa. '

Hraks w33 scero, uro roasko ussbcTHO @35 HCETOU-
HUKOBB 00b nuntius'b, acuo, uto mo ero amny cabaka nm
Bb KakoMB cayuab He obcympaerca, Takb Kakb OHD He
ABIdeTca KouTparesToMb ed. Cb Apyroil cTOPOHBI BB HCTOY-
HUKAX'B €CTh MuoKecTBo MBeTs, mOATBEpHKAalOMUXb 06CYXK-
Aenie cabaku wmo muny unpejcrasareas. Ho 3akcs Me1 me
Oyaems nogpo6uo ocranasimBathca Ha mocabpmeMs Bou-
pock, a 3alimemca mMb npm ofcymgenim fopmamuECKaro
0GocHoBamia mpejcTaBUTENBCTBA; NOKAa TONbKO 3aMBTAME, -
uto 8% BhpHOCTH BbIcTaBIemmare noioxewis 06b oGCyK-
Aenig cabake no mmmy npejcTaBETENd HAKTO WS YUEHBIXD,
pasimuaiomux’b upeacTapuTeld # nunlius'a, Kakb KOHTpa-
reaTa m opyxie KomrparesTa, ue comubsaerca.

) L. 8. § 10 mandati (17.1). L. 7§ 7. de dolo (4.3). L, 11
§ 3. de fals.- tut- (27.6) L. 5. pr. de serv. corr (11.3).

1) Jahtbb f. D. 1. S. 280 -2.
*) Jahebb f. D IV, 53 —54. Culpa in contrahendo.

‘) Cumtenncs Givilredht, B. 1I. § 102 Anm. L. Beps
Sahtbb f- D. IV, & 301—3.

*) ibid. § 72..B. I. Mporuss nero om. Hrepuars ibid, I
&. 281, Aum. 8. IV, S. 5.
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JraNt MBI okamumpaemd phun o pazamuix Memay npea-
CTaBUTENEMs U PAKTHUCCKHMD H0OCOOHMKOMS BOOGmE W nun-
liuso'ms BB wactmocru. Ilposeaewnoe = pasauuie umbers
rpoMajHOe AOrMarmveckoe W OpakTuveckoe 3uavenie, scaby-
CTBiE 1ero MBI HA HEMB Il er0 Pe3ydbTatax’h Takb 1oApol-
HO O OCTAaHOBHIHCH,

Pesyapratoms pasauwia, nposejennaro Memjy upej-
CTaBUTEIbCTBOMD H DAKTUUCCRUM'D HOCOGHHYECTBOMD BOOOLE
H nunlius'oMs BH UaCTHOCTH, ABIAETCA, KAk CKAa3aHo, wo-
XoiKenie, uto npejcrasurelh caMb 3akmouaers cAbaky,
KdKD KONTPAareuTh; UPH TOMD caMoe WOHATIe mpejcTaBuTes
I, Karbs Kourpareura, o5ycaoBimBaers neoGXoJaMocTh A
BITIA  HpefcTaBATENLCTBA MOMENTA 3acrynaenin; pbiicTBu-
'CIBHO TpejcTaBHTeNb, Kakb Oblao 3ambueno (ctp. 4) mo
JoBoxy onpenbuenis, nannaro mpejcrasureascrsy Bprunems,
Abicteyers smbcro npusnunaza, cosepmas mmbero mero
wpmagaeckyo abaressHocTs 3akimouenia cabiga. Jrord
MOMEHTD 3acTymJeuis UPE3BLI9AliHO BaJKCHD AXA  mouATIA
UPEACTABNTENRCTBA, NOTOMY 4TO cyuiecTBYerd whieit pags
Jun's, zﬂsﬁcmymmﬂn 1030000 npegcTaBOTENdIO opaju-
deckm, wo ue sMmbcero mpumnumana, a smBerh ¢b namb.
K3 pascmorpbuio abateasmoctn atuxs Innd M KD 00AP0Ge
Homy oupepbaeuio es orruuin ore ghareapnoctn mpejcras
BATEXA Mbl TCHePh M HEPEXOfEMEs

§ 2 Prandie nmpeacrasuTeabcTEa oTn IOPUAHYIECKAT 0
Coy4JacTis. '

Cyurecrsenoe  oTxmuic I0pAJNTECKAro CcOyYacTHHKA
0Th nuntius'a #cHo ¢b mepparo B3rIAJa, OHO JHCHKATH BB
xapakteph nxp abarexbmoctm: nuntius NCPEeNoCHTh UYIKYIO
BOMIO I BcabacTBie DTOr0 JJOCTABIAETH TOABKG PARTHUCCKid
YCIYIH, 10pUAMICCKI COYUACTHUKE BBIPAKaeTh CBOIO CoG-
CTBeHNYI0 Boxio m seabacrsie sToro gocrabasers I0pHABIecKld
YCRYTH; B BHJY CKasaumaro Aud IOpHADYECKAro coyvacTia
Tpebyerca pgbecnocouocts, gna nuntius'a ke me Tpedyerca,

Cs upeacrapnrerens opuguuccrii toyuacTunkd nmbers
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muoro o0maro; mo Tkmp me menfe »TO MORMATIA coBepiIeHe
HO pasamyubld, Pasingie nxb JewuTs BO 1-XD BD MOMEH-
15 Bubmuems: wmpexcrasarexs abiicTayers Bb ca'.kfmt, KaK'D
yme ckasano, BMbcro mpungnuaxa, ropuindeckiif coydyact-
unkb—sMbcth ¢b mpnunnoazows. Ho ato Babmuee orxd-
uie cootsbreTByers Bnyrpemuemy, IOpupmueckas cabaxa,
cOBepmaeMad IPUHNNNANOMD W I0PHIMIECKAMD COYYacTud-
koMb BMberb, pacnajaerca ua jgsa Abaumia: raasmoe—mpun-
nAala O aKeccopHoe—IpnnYeckaro coydacrumka. Bro.
poe abanie ponoamaers nepsoe, HO AONOARAETEH HEOGXO0-
RuMO, TAKB YT0 WepBoe 6est BIOPAro e MOKeTH CyHIeCT-
soBath '). FOpumanueckoe coywacrie cocToaTh TakBEMD OGpa=
30MB BB TOMB, 9TO coyyacrumks AbiicTeyers lopmauveckn
(umbers cBolo Boxio u BBIpamaern ee) 2); mo ero Abamie
copepmaercds He c¢b ThMB, uro6p 3ambaETE TaKOBOE-iKe
DpEANUUAN, KaKb 9T0 ecTh npm npeacrasuredh, KoTopelil
abicryers mmemno b mpubiMs  masmbpeuiemb MCHIIOUATH
coGersennylo pbaterpuocts npunmunana; abauie topogute-
CKaro COyYaCTHHKAa, HAUPOTABB, NpmcoejnHaercd KB ABaniio
npman@ana, W Ipacoejdsserca pua Toro, utobel cabaka
mosyuymia 3akounoe Ositie 3). Dramp pasinuiems Memay
IpejcTaBuTeNeMs MU PEAUTECKAME COYUACTHOKOME onpe-
Abmserca pasamdie MeKAY omMu, Kakb KOHTPATEHTOMD H
ne KourparentoMs Bb cibaxk, Hecmorpa ma Bco BakuoCTH
Abauin wprgnueckaro coywacruuga, Koropoe neo6XofHMO
pomonnsers Abamie mpuun@mana, BCEeTakd OB HE BETYHAETH
caMb BB COrjamenie, a TONLRO COCTOABIIEMYCA COTJame-
HilO MeKAY NPHENHOAIOMB O TPETHEMS HPUJAETH CBOGID
Abareabuoctelo Bakomnyo cmay. Takums o6pazoms B3TH
ABa  pAbsuiz—upnnnmanalza w 0pujmYecKaro CoyyacTHHKa —
o0pasyeTs ofny Iopminueckyi0 CLBAKY, NpHHAJICKAU[YIO
npurnanany. 00a owm Takbs Ttbenmo cBASaupl, UTO B3ANMHO
Apyrb apyra oGycaopansarors: Bwbers eymectsyors, sube-

1) Hrepuurs i0id I, &. 292
?) lnumepmans ibid &S. 25.
%) laGaugns ibid S 193, Tapencw ibid. & 11.
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16 B ys@uromkaiTca; HO OTCloAa He caBayers, uroGel OHH
AOLKDBI Gblim cosepmarscA Bh OAHO BpeMd, HAPOTHBB
oano abanie momxers cosepmuthea mocak Apyraro; ognako
lopajndeckad cabika Bo3HEKAaeT® AXA OpUARANAIA TOIBKO
npd cymecrsosania EXb o06ouxd 1),

Ko opuinIecKuMs COYYacTHUKaM'b OTHOCATCAS

1) 3akonnvie ceugbrennm 2). Ilpucyrcrtsie 3aKome
upIXp csapbreneli npm cabakb cocrasmsers essentialia ne-
golii; 5TAMD HPE3HAROMD OHH OTAHYAOTCA OTH OGBIKHOBEH-
HHIXB csupbreseli. — Yuacrie sakomumxs csmpbreseii co-
CTONTH BB OpocToMb npmcytcrsim (Afjiftens) npm cabarb;
01HAKO OHH CTOATH, TaKb cKa3aTh, BuyTpud cjxbike m wmo-
TOMY AONKHM Oblth aumamm Jbecnocobupimm *). Ogusaro-
BYIO ¢b BakonmmbiME comabrexams oyurmiio oTOpaBIAOTE
0O®PHNiaNBHBIA IANA; cloka otHocatca %), manpamBps: Ho-
Tapiycs, cyAipa W, T. ., KOrja upEcyTcrsie mxb upn cib.-
Kb Takm-me, Kakp B 3aKomsblxb ceuybiell, cocTasae™s
essentialia negotii.

O6a aTm Brja coyuactia MOMHO BaspaTh CcoywacTiems
®OPMAIBHBIME ), HOTOMY-4TO OHO HEOGXOAEMO HYKHO JAA

1) Hrepaars ibid &. 292

) Urepunrs ibid. I. &, 293—4. Ilummepmann ibid.
S. 26.

%) Yuacrie samoHEHXE cBupbrexclt, RaR® CRa’aHO Bb TeRCTH,
COCTOHTD> BB NPOCTON® DPUCYTCTBIR MX'® npa cabarb; oTEMY I~
ATEAbHOCTH HX'b OTAMYAETCA OTH KBATEILHOCTH NOCIBAYOUIAXD CO-
yuacTauRoB®:- Ho gBanie sasounaro cemgbreas npioSphraers xapa-
Teps OpHARIecRaro AbAHiZ NOTOMY, YTO 0HBD pEmMAaeTCA NPHEATH
BHPAEEHHO8 eMYy npurjamenie (rogatio) ysacTsoBaTh B%H cpbaxb
(Hreprurs ibid. ©. 294); mempy THMn mpm O6HEHOBENHWIT CBH-
Kbrezaxs HBTD Hafo0HOCTH HE BB NPATJalleHiH, HE BL HDPHHATIH
ero.

) Hrepunrs ibid. Tapencs ibid. &. 11.
IemMepwans ibid. & 26.
*) ¥Yureps ibid. § 90.

-— 47 —

ablicteateasuoctn oopusl cpbakm, XxorTA-6b1 MaTepiaabmoe
coaepmanie mocabjmeii m we mogsepraioch CHOpY.

2) IOpuamuecknys CcOYYacTAUKOMB ABAAETCA OPABOBOH
cyOserts (sanpamBpn, coberenHurs), corzamatmomilica ma
pacnmopsienie (OTuymjemie, 3a10rh HMYIecTBa), coBep-
maemMoe Bb ero npasosoli ceepb Apyram’s, HeynpasoMO9eH-
HEIMD auneMs (ue coGCTBCHHHKOMB ! :

3) Juama, yuacreyiomia Bb cABIKAXB PALOMB ¢ HECO- -
sepmennonbTaamd ?): nomeuutess, a WHOTAA PAAOMD H CB
cosepmennonbruuMb: MyESB, coriamatomiica Ha Beigauy
BeKcexs menoli (Bp pyccromd npasb). Cioja-iKe orTHOCATCA
oromNialbHbIA Juna, Halaojaoujia 3a pacoopakenieMs aMy-
mecTeoMb Hecoepmennonbrnaro: decretum de alienando.

Coyuwacrie amn’s, YOOMAHYTHIXD UOAD ABYMA mocxipnm-

1) Hpemmymecrsenno Hrepuurs Jahrbh. f. D. 1. S. 303 —
311, . ©. 121—149. Mefipas. ibid. I. S. 3—13.

*) Pumcroe mpaBo co3fazo 3xhch ABa Tepmmna; auctoritatis interpositio
AAd OmeRyHa m consensus curatoris—pan nonegpress. Ilepeoe oramuanTs
OTB BTOParo oOKIEHOBEHHO TEMB, UTC ONERYHY HpUINCKIBAETCA J0NOJHEHie
AMYHOCTH HYOHAZA: <H3BABACHIA BOJH NyNHAZa M TYTOPa KPHAKIECKH
o0pasywTs oOfHO BoJemshABIEHie; HANPOTHBS WPH COYYacTiH KypaTopa,
roBOPATH, crBIEA 3aKI0YaeTcd ONHEMB MUHOPOMB, a COnsensus curatoris
AOCTABIAETH e TOABKO CHAY BOCHPOH3BECTH HMBBINIACA BB BHAY mocABj-
crBig> (lummepwans. ibid. S. 25. Anm. 30). Bompoen o pazamuin
SHayeHid COyd4acTif TYTOpa E KypaTopa HMEerh rpoMajHyl JHTepaTypy.
By mame#t mopbitmedt xmrepaTyph cymecTByers coumHemie mpoo. Asape-
BEYa, (0 pasimiim Memgy omekoff m mONeYNTEIHCTBOMD 110 PEMCEOMY Npa-
BY), KOTOpHif, HCX0Ad M3D J0Ra3aHHaT0 MMb OTCYTCTBiA RhecmocobHOCTH
Kaks y mynmaza, Taks m mumopa (100, 101. c1p), oromzecTRagers in-
terpositio et consensus Bb mxB 3HAYeHIN; 0HB TOBOPHTH, YT0 NYNRLXE
H MEHODE OTHPABAANTD TOABRO ®OPMAXbHYH CTOPOHY COBEpeHiA cyBAEH,
WpujHiecKill-Ke XaparTeps maern elf cordacie AL OMERAWMEXE (crp. 46,
100 m 210). Bs BEgy sToro BompOCh 0 XOMOJHEHIH BOXM NYNHAXA OTHA-
Raers (erp. 201—202), a ByBerh ¢b TEMB CTAHOBHTCA HECYIleCTRERHRINE
H BOMPOCH O Das HYiM Mem1y consensus curatoris m auctoritatis inter-
positio mo BpeMeHH HX® m3bABIeHia (crp. 205, 206, 211), Ha 910 omm-
pasmch HBROTOPHA H3b NDPOTHBOMOJOMHWID Teopii BB mOXTBepmAeHie
cBoero Mabmia o jonoaHenim Boim nynmixa sorefi TyTopa
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Mo pyOpmKaM@ MOMKHO HA3BaTh, BB NPOTHBONONOKHOCTD
YOOMAHYTHIME [O1H MepBoil, coyuacrieMhb MaTepialbibIME,
HOTOMY-UTO OHO OTHOCHTCA Kb cojepmaniio cAbiku, a ne k5 ea
sopmt ).

Mpescraputens u fopuanueckii coysacTHuks umMbloTH
MeKAY coGoo To ofmee, uro o0a, Kakh ckasano, AbilcTpy-
10T [OPUAAYECKE; HO- €CTh, M eme ofna cropona Abatemns-
HocTH HTEXE Amnb, ril omm Memay cofoio cxonarca. Haks
npeAcTaBuTeNb, TAKB W COYIACTUHRD UYHAB! nocabacTeiams
cabara,—nocabacrsia ea: mpza n ofa3amuocTH, HE Kacaach
DO TOr0, HO APYTaro Amya, HEpexoAdTh UPAMO Kb MpAHIA-
naay. Ho cxogach mempy co6oio BB yKasaunnbiX's NyHKTaxb,
npejACTaBATENLCTBO H IOPHA. cOydacrie, Kakb YKazano, cyTh
uonatia cosepmeuno pasanuunig. [Ipejcrapntens pbiicTayers
opnns, BMBCTO mpunn@nana, oWb CaMb 3aKI0UAETH CABIKY;
COYUacTHARD ABiicTBYeTs pAfOMB €b NOPUBIANATOMB, J0C-
tagiaaa coeil jpbateapmocriio TOABKO Agomoanenie jBATEND-
woern” mocabpnaro,  Xors gomonnenie u meobxogmmoe, Pe-
3YABTATOMB HTOTO pa3imdia Mesky pazbnpaeMplMA ARNAMA
asaserca ueoOGXojmMOCTh BB ompepblenin nouartia upejcra-
BOTEA6CTBA OPH3HAKa 3acTynienin.

Yraszanurii Bl MOMEHTH: HENOCPEACTBEHNOCTH BB
aonb npounaoasa nocabacrsiii cxbakn: mpas win o0a-

3apnocTeil, €0 npomsBOAIMBIXB—MOMenTs 00m il y opefera-

BATEAA CBb IOPUAHICCKNMDB COYYACTHHKHMB——OUEHb BAKEHD
axn oupepbrenin mouatia npegcrasnreascraa. Oub 0TANTAETD
npefcTaBuTeNd OTH T. H. DOCPEACTBEHHATO OpeJCTABHTENA,
O6a srm_ amma wcmoamawTs lopugnueckyto Akareabnocts
3akmiovedia cpbakn u, koweuno, o6a abiicteynrs BMEcTo 2)
npaanunana, uo suberk ¢b ThMs onm cosepmenno Apyrsn

5 Yareps. ibid.

; .
) Mx lie XOTHM® 9JTHMB CRa3aTh TOro, 4Troe T. H. mHocpef.
npeficTaBUTEAL 3BaMBUACTDH npHHUNNAIa BB ero pbATeapHOCTH, @

TOILKO TO, 4YTO dTe anue phHcTBYeTs He BMBCTH b npuugmma-
J0MB.
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orb Apyra oramuaiorce. Kb nogpoGuomy pazcmorpbuio UXB
OTABUNTEIbHBIXDS CBOUCTBD MBI Temeph H MepexojmMb.

§ 3 Pramale (mpsimaro) CPeACTABMTEBCTBA OTE
Tak'ke HaskIBaeMaro nocpeiAcTBeHHAro (mittelbar) WA
HenpsIMaro (indivect) IPEACTABATSNLCTEA.

llpegcrapureascro paspbasors Ha HemocpejCTBCHHOB
u noepefcteennoe. loas neppuND pasymBlOTH TO, 4TO Mbi
A0 CHX'h MOPH Dazpipald IPeACTaBATCALCTEOMB, 0OAD BTO-
peiMB —cabayiomee, Eerm kro mo mopyuewilo mim mo  Ka-
xoMy anGo Apyromy ocuopauiio (omexa, negoliorum gestio)
3aRIOUATE lopupndeckyo cibiary, nocureib KoTOpoil ecTh
OW'b caMb, Upapa K oGazannoctn @3b Kotopoii npio6phraers
ONb CaMb, HO KOTODYO 0L NpepupuRmMaers ¢b Thus,
utofpl Yopujpmueckia nocabacTsia e4 MOTOME HepeHecTH .HA
gpounnnasa; To 310 W Oyaerp T. H. MOCPEACTBEHHOE
NPEACTABUTEABLCTRO.

OueBmRO, uTO januoe lopuimueckoc orgomenic mwb-
eth Goapmoe cxopcto b AbiicTBHTEABHLIMD npejcTaBd-
TeACTBOMD, HACKOAbKO Iocabjnee namm Bpiacneno 10 CAXD
vops. JIbilcTpuTeapno, KakDL nenocpeicTsenublii, TakD 0 T, H.
mocpeAcTsenublii apefcTasnTean— 00a caMu ABIAIOTCA KOHTPA-
reatamn 5% cpbakb, mpunuvas ma ceba oTupasicnie 1opH-
anueckoii ghateasuoctn 3armouenia cabanu (srumn onnm oba
otauuatotes OTH nuntius'a); ecameKe oOuft ¢yTh KOHTPAreHThl
Bp cabarb, To, ouemmano, wro ouu Abdicreyiors ne smbcrd
Ch UpARNUTATOME, uhMb 003 On@ OTANYAWTCA OTD IOPH-
puueckaro coywacrnuka. Hakoment zawb vb TOMB, TaKD W
pb Apyroms cayuab mocpejcrsyroniee aune nmbers uamb-
peuie nmocabacrsin  epbakm  gocrasuth wpmmmnoany B
YeMD JKe  JeMuTR pazimuie MCRAY OTEMu  oTpomeniamu?
Pazanuie sewnrs b nanpasienin nocabperril cabakm. ITo-
cpejcTBenuplii WpeACTaBUTCAb, ABIAACL CAMB KOATpareH-
TOMB BB CABAED, cowh e, BL UPOTABONCAOKHOCTH HElOo-
CcpEeACTBEUNOMY N]eACTaBuTCI0, ABAgeTCH I CYOBEKTOMD ed;

7
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HemocpejCcTBenHbllf mpejcTaBuTeNh 3akA0YaeTh cABIRY cam,
HO OpaBa m O00A3AREOCTH, N3 Hed BHITEKAOWiA, BOBCE
He NpHEAjIEMATD €My, a WePexoAsTs NOpPAMO HA OPHALNMA-
Iaxa; wocpeAcTBERubI MpegcraBATess, HAOpPOTEBD, KOHTpA-
rapyers Al ceba, cams 0043bIBaeTCA HIM YaAPAaBOMOUABALTCA
u3b caibakm m yme TOABKO HOTOMB BH CHIY HOBAro lopu-

angeckaro akra, uymparo cabak®b, (cessio m 1. m) mpasa-

n o6asaunoctu, cosfaunnsia nocxbgnel, nepenocuts Ha npau-
nanaza. J1o pasamdie Bb manpasaeniu nocabacrsili cpbaxm
sooans coorsbrerByers Boak croponms. Ilpm memocpeacrsen-
noMb opexcrautTedbetsb 06B cropoust ®b cabakb corzacusl
BH TOMDB, 4T0 mocabacteia cABAKM BOBHAKUYTH TOABKO BB
ano’b 3actynmaemaro; Apyroit KOHTparemth, BCTYHasa BB CO-
Taamenie ¢b mpejcTabuTedeM’b, Bcerja nMbers BB BHAY ero
opoanunana. Ilpm  mocpeacrBennomt npejfcraBmTeancTsh
HEKTO Tperiii HC mMBeTcA BB BUAY; COKOHTPAaresTs, BCTY-
mas b cABIKy ©b mocpej. mpejcrasateneMB, €ro CaMoro
cuntaers Apyroli cropoeoii Bb cabarb, emy naers pegurs,
eMy oGaswiBaercd, ¢b TBwMB, jaa woro (3a welt cuers) moc-
abapiit 3akaogaers cpbaKy, COKOHTparedis He BCTaeTh
HE BB Kakid opmjmdeckia ormomenia 1),

Urtaks pasipuie memjy pasémpaembiMm AnnmaMm XeKHATD
Bb NPAMOMD HIH HEOPAMOMB HANPABIEHIM COTJacHO Cb BO-
xeit cropons mnocabjcrsiii cpbaka., Ho mpl ckasaam, uro
nocpejcrsennbiii npepcrasutess Takke wmBers nambpenie
a’biictBoBaTh 314 Apyraro, Kakh W HenocpejcTsenAbIl; Heap3d-
x| 1o 3ToMy Bh Abareavmoctn ero rakike BuabTh mpAMoe ma-
npasaenie mocabicrsiii cpbakm ma sroro gpyraro? Ilocpen.
opejcTaBuTelb, cakmodas cABaKy ¢b ApyraMb, BHICTAaBIACTD
camoro cefa CyOBEKTOMD  JOMKEHCTBYRMHXD NPOA3OHTH
u3b uXb corxameunin wocabycrsiif, Ho omds MoEers yBbgo-
MUTH CcBOEro cokomrparenta, uro Abilcryers 3a cuers 2)

1) dabangs. ibid. S. 197. Urepuurs. Jahtdh . D. I. S.
391, 347.

"y dubanps. ibib. S. 195.
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apyraro, m ootomy Hambpend pnocabacTBin HAIpaBATh Ld-
cabpersia cabakn ma sroro apyraro. Ouesnamo, 4TO 3uben
cYmecTBYOTh ABa HanpapleHid pocabacrsiil: ma caMoro
mocpel. NpeACTaBATeNs U HA TPETBAr0, KOTOphIA OTAH-
yaloTcA JApYyI'B OTH APYra, Kakh OOBEKRTHBHOE OTD cy0Bex-
tasuaro 1), Kotopomy-ske m3h 9THX® HAampaplediy OTAATH
npegnoutenie 2)? Hecommbumo oObexTmBHOMY, TAKD KaKb
CymecTso BcAKoll  opHANUeEcKoil cabasn onpepbanerca
0GBEKTHBIO BHICTYNAMONMEAMS BOJCHIBABACHIEMB; OGDEKTRB-
noe BeicTaBienic ce6n cyGpesTomn mocaBacreii cabuum
He MOJKETH CTymesaThcfi Nepeih mpocTeiMb uambperiend
ablicteoBath 3a  4yiKoil CUeTB 8). Ecan pryrou KOH=
TPareHTh 3UAeTH, UT0 ero cokonTparenth AbiicTeyers 3a
cueTh Apyraro, 1o 910 ecth Booamb Oespasimumoe silanie
MOTRBA, KOTOphIli PYKOBOAUTDL COKOHTPAreHTOMD B 33Ki0-
venie cibakm %); moTuBBI, KAKD nas_'hcmo, BooGine He A0I-
supl ObITH MpEONMAeMBl BO BHEManie ©).

Takams o6pasoMb pasimdie Meskay pasbupaeMbima Jd-
naMag necoMpbHHO JEKuTH BB HANpPABIEHIN COrJAcHO CB BO-
nett cropons mocabacrsiit cabaku. Ho »b puay TOZbKO UTO
w3nomennaro 9ro manpasresie nocabicrsifi mwa To BIH ApY-
roe Imme JROMKHO BEI-TYNAaTh 0GBEKTABUO.

910 ofBekTHBEOE BhIcTaBIemie pocrmraerca Thuw, uTO
cabaKka sakaouaerca HemoCPEeACTBEHHBIMD UpeACTaBOTCACMB
Ha uymoe uma (alieno nomine 6), a mocpeACTBEHHBIND—

1) Hrepmars. ibid. &. 312,

) Phmenie sToro Bompoca mmberd BliAnic Ha WPHAMYECKYH KBAM-
oMEAljj0 ABATEIBHOCTH: €CdH OTAATH NpeJmouTeHin cy0heRTHBHOMY HANpaB-
JXeHi, To He OyieTTH TOTAA DasAMUiA MEMAY MOCPEA. M HemMocpex. WpefcTa-
BHTEXEMD.

3) Hrepmurs. ibib. &. 320.

4) da6anps. ibid. &. 197.

) Hrepuars. ibid.

6) (0 3HaveHin BHpaKeHiA: alieno nomine—pb PUMCKOMB NpPaBh A
TOT0BOPK WOCAS.
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Ha cBoe umMa (suo nomine 1. Ho aro me 10MENO mommmars
Bb OYEBAILHOMT cusicab, 3gbes gbao e Bo oupepbiaen-
HBIXD BLIDAKEHINXD, @ BOOGMmE BO pyEmEAXE upa3Haraxs,
o0 KOTOPBIMD MOMKHO OBIIO-6EI sagbre, k1O AMM€TCH nepsoHa-
HaIBUBIME CYOBEKTOMD MOCABACTRIMN 3aRLI0 saeMOl cabuagn 2),

Iraks usb Beero, opeabtaymaro, acno, 410 memocpes-
CTBEHHBI mpeJCcTaBUTENb #BAAETCA Nmip KOHTDAreHTOM's BH
cabanb, no we CYOBERTOMD eq mocabAcTsiil; HampoTHes NMoO-
CPEACTBCIHBI NpejcTaBrATCHd ecTh n KONTpareatTs u cyGm-
eKTs cabakm %), own camm npioGpbraers ¢a mocabacrein u
TOIbEO yike HOTOMD HOCPECTBOMDL moBaro akra nepeuocaTs
XD Ua CBOEIO NpUHLNOANA; ApYramu copamm: pr, epBoM™
cayvat mocabyersin cybary Hepexosars kb upmugnuany
Hemocpeacreenno, me Kacadacop IPEJCTaBATEeNA, BO BTO—
POMD —~TOCPCACTBENHO, mpoXoxa cpess mmme mpejcra-
BOTCMI; oTcioga n uazwamie oraxn amys: HENOCPeCTReH -
Helll 1w wocpexctrenmii ipeserasntens. Ho sropoe m3w
ITUXD Hageaniii ne coorsbrerpyrory cyntitoctn 0603nauaemaro
ML lopupnueckaro oruOwenis, u wp ero ynorpe6anin
HOTOMY TOABKO, uro Bb mamems #3migh 1hrg TeXHuHvecKa-
TO Bblpaskenia a4 pawmaro cryuea 4). Hagpanie cuocpen-
CTBEINbIH mpejcraBntenss yrasbivaers ua Hpacyrcreie upe,-

CTaBNTENbCTBA, MEKAY THMD kaks p AaunoMs cayqab ero
BoBCE HETD,

Bn éamovs abak,

mouemy-661 fomkn0 Gol1o euntary
abareasnocts pasdupaen

aro noga 3a UPeACTaBUTENLCT BO?

O Hrepanrs. ibid. &, 312, Menpas, Saph. f. D, 0
©. 19. Yureps. ibib, § 90. JaGangs. 6. &, 197, 214.
Bypuiyen ibid. &. 75. Fapencs. &. 13, Huwmepmans. ihib.
©. 26.

) Hrepuurs. ibid. S 330, Rypuiyer ivid. &, 77,

°) 9tums obycaopampaercs pasindie pp 1

peBoBaniaxs  oro-
CUTeIBHO pBec

[
1ocobroctu TOro n Apyraro npecTABuTEA ],

) Bame u aro BOIDARCNic B3ATO wamm ngo ubyenwoit amrepa-
TYPH (mittelbare Ctellvertrcting).
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U3s Bcero, wro ckazamd Ao cuX®b HOPB O gp:gc;;};z_
rexberss (§§ 1—3), cabayers, uro 0|10\1§ei11perv; 1’u 1o el
oxaraeTd 3acTylicHie ozz%m;s 5”1‘[13};31 él:il‘ll )130 Ry

oii nbareapuoctn (Dad Selbithand " 15
fKTeBeg;\fqata HilUero mopodnaro ubHTh: ?]J;’Iict»z uocpﬁn?nl;a};g
mee xane e 3akamvaers cAbakm LZ::ZIinTngcw)imup:cx?muuT;

nmbers wambpenia csoeio aba e :
ggﬁcmeunylo Il'ﬁﬂTe:;JII»IIOCTBI}Ipu[ll;ﬂﬂal;lTBO, anaoacx;gggzi'rbﬁ (33 ;'gg;),

tBennylo cibacy. Ilpasja, '
;;g‘ém uaM};ﬁpeuie abiicTrorars AdH npy.raro,ﬂleu!)’i:Tgﬂ'gz-
mbpenie me ynmutomaers 0GHEKTNBHATO Hanpas i oA~
KU H3 €aMoro u%ﬁcmymmaro,( BCJ!'I},I(;I:';G :)Vr(?:gmgm, IncTe-

IHARD He nepectaerh OblTe CaMb C) ; -
f{gl(i)%ﬁn 3% Cll'ﬁj]lku nocabrersiii. Hrans .u'Im, p’g[l:m;:hf:_
HO HHKAKOrO OCHOBaHiA CUNTATH u*kn'reﬂguouTBb pa::I pa;oro
ro MOCpeJHHKA 32 TPEJCTARUTENLCTBO °). T,x[:lﬁlfl{:cumrb
TEPMARD <«IPEACTABATEALCTBO > anmem”Gms Te e
AIf  TOTO cCIyYasn YCAYI'B UOCpPejCTBYIOIIAro i ; Nonka
0HO 3akal04aers cAbIky wpa mMa UpnHUANaNd (,;:1, ous
3navenin Ml m Gygems ynorpeGaath ero sb moca ngmcli‘neu-
H3UHOenin); ¢ Apyroif cropousl BEIpamenie mocpmiﬂmmy
bl WAR HEUDPANOH mpeicTaBnTexb» }]_BMI_CTCH&' mt)o 5
sbIpakeniio Yurepa *, xawb contradictio in adjec .

' 1 2 - 15 .
1) Ummnepnans ibid. &. 15.
AR’ LTR HPCACTABY-
) Bupouems MR CKAa3aIm BWIIE, YT0 RAKD ct(}‘()m?emmmr&aif 1(10 -
Tedb, Takb H pasbmpacaoe Jmne AbicTRYHTH BMBETO ugnuu aza, b
, He X0ThIM CKa3aTh STHML, UTO pascMaTpUBASNHUL 10CPCAHURD 3
TaMb Mbl ; , ! Y
mBHAETs OPUHOUEAJA BB ero ABATEALHOCTH; MBI XOT'E.II)II“ soabql;;)mioxzia:) 1;
bit " FoTh ¢h UPHULUIALOME,
YT0 9T0 Xuue AbiicTBYeT® He BMEGT i . " -
OTIMTaeTes Hapaly ¢b JI’BﬁCTBIlTeILHLIM’b upeacTanureIeMs 0Tb HPHR
YYacTHIERA. ) 1 . ) -
% Jabaugs. ibid. ©. 195. Tapencs t)(tb . 014. Yurep
ibid. &. §34—5. Hrepuurs idid. 1. & 312—350.
4y ibid. § 90. &. 135. WAum. 22, .
} o
) He Toanko vb pycenofi, uo n Bb MHOCTPaniol (1{1&1&18;1[:1,”?
amrepatyph HBTH ToXUnYeckaro Bupamenia gaa ofezuadenia pat 1
ro orgomenis, Mempy yueuslMu ORCTONN CYNECTBYETSH IO BTOMY
uosofy cmopth. Hrepuurs (ibid. &. 312, {g ), KoTopomy ruaBHHEMB
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He cmorpa ogmako wa To, 9t0,Mem1y upeycraBnTeNeMD
il Pa3CMaTpUBAEMBIMG 315Ch nocpojcrBynMEND JENEMB Cy-
IeCTBYeTS Pa3HNLa, YKa3blBAIOIIAA HAa MOJOKHTEAbHOE OT-
.CyTeTsie BO BTopoM®b cayab mpegcrasmreascrsa, cymecTsy-
eTh UBAB PAAD YUEHBIXE, UPESHAKMAXB BB HTOMD BTO-
poM® caydal nmenmo mpmeyrcrsie npegcramateancrsa 1);

00pasoMn NpUHALZERNT'S 34CAYra BHACHeHi LPOBE/IeHHATO BB TeK-
¢1h pasamuia, massaaw sTo auge —Griatzmann: Hamkernurs (Raws
nepesoputs I'opgons K. M. ¥0. 1867 r v 32 crp 230), ynpas-
IA0MIA; HO BTO BHpamenie, KiK' HORASHBAETB ero STUMOJOTHYE-
ckilf pasfopn, mnpeqmoaaraers 8aMBHY OAMOTO uMIlA PYTHMB, Yero
Bb NaHHOMD edyvat pBmmreasno #b1b. Takds Rarn JBaTeABHOCTD
pasbupaemaro Jimua ue ecTh NPeACTABATEILCTBO, KaKb HTO YKA3AHO
Bb TERCTE, TO HEYJOBICTBOPMTEILHHMD HBIgeTCH TEPMHHD: «CHPH-
THH npefcTasnTesns — Stiffer Ctellvertreter —npepnomennntt Sie-
gel’emt w apnmara#  Aprgreoms (Panbdecten. § 76. Anm. 1).
Hfefipas (Jahrbb. f. D. I, S- 20} npefuomnat ynorpe6aars mepe-
BOI'® ZaTHHCKAr0 BRpamenid interposita persona— Jsifdenperjon (xw
Tomy upncoermamanch Yurepw. iBid. § 90, Huumepmans i6id. ©.
27. Anm. 33); no mporues sTOrO Hajo CRasaTs BO MepBHXB TO,
970 NI BTO Haspaiie (mOCPeZCTBYIOmee duie) MORHO IOJBECTH H
TIpeACTaBuTENA; BO BTOPHLD TO, 4TO interposita persona ymoTpe6-
IAeTCA BH PHMCEOMB npaBh 10 Goxpmel 1aCTH TOTAa, ROrga mocpen-
CTBYOIIEMT .n'nuem; HOXL30BALMCL HEMOBBOJHTENLHEMD 00pasoMs
(Hrepmars ibid. . &. 72, 73.) Haronems Tapencs npepaommas
TepEEL: Jntereflenvertreter (ibid. S. 14); Ho eMy cnpasegamBo
BOBpaRANTH (Hummepmam,), Y70 TEuD me NPU3HAKOME MOEHO OT-
MBTHTE M upegcraBuTesi. HTaks HBMenkod amreparyps HBTH
BeBMA mpuusTaro TepMuna; BB Pyccroft me Jareparyps ubren co-
BopIIENHO HARAKOTO.

1) Il e #ipas. Rritifde Ueberfhan. 1. &. 320, Aprfres

Lehrbudy der Vanbeeten Aufl. 6. § 76 S. 100, Anm. Bpurns. -

Kritifde Bldtter. 2. S, 7. Cannuy n Qbligationenr. § 57.
Banmgwenpgsn ibid § 73 Anm- L. Cp. mpma. 1 crp. 57.

Bt pycexoit anreparyph  nogobuaroe mptuig repmated r. Topronws;
T0 BLICKA3aHO BL ero crarbs s K. M. 10, sa 1867 1. u ocobenno
UOZPOHO DAsBHTO BB BLumexueMs po BpeMA mevaTamiA Hamero Tpyza
H3cab6BaHin: «Q HPERCTARNTEABCTRY BD IpamiaHCKOMS npard» crp. 21--
35. Ho Tozomenin Loproma, 1o moemy MEBHID, He yxOBIETBOPHIOTH cyy-
BooTH fBaa. Mubmie sroro mmearvexm o TOMs, uT0 pasbupaemMoe BB TercTh
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BOPOYEM's HA OJUHED H3B HTAXD YUEHBIXD HE DPa3Buib CBoei
MbicAR 10Apo6uo.

[opoas ®B Takomy cmbmenito pazimumpix® moBATIH
Aamb OblDD DHMCRAMB NPABOMB, KOTOpOe, He JONYyCKasd
(npamaro) npeacTaBmTexbcYBa aam, morpaitmeil mbph, snas
ero oYeHb CMYTHO, 3aCTABIANO UCKATh 06X0AHBIXD myTe,
4T06b! YA0BIETBOPHTL KU3HEHHOMY o0opory. Takb W joamkHa
6piTh ombumBaema abateabuocTh BTOTO IEMMA, Kakb 06X0AB

npeacTasuTeabCTBA 1).

amne ecTh mpeacraBmreas (TOPIOND HA3EIBAETE €ro OFHOCTOPOHHEMB Npef-
CTaBHTeJeMDB}, OCHOBAHO HA JABYX® OYIIECTBEHHHXH NYHKTAXDH: B0 1-Xb
Ha TOMb, 9TO <IpaBa H o0A3aHHOCTH u3b cXbJRE, BO3HEEad BB xunb
CaMoro, OJHOCTODOEHATO NPeJCTABUTeId, 0TH Hero NEPEXOLATH HA NPHE-
HuNaZa HeMOCPEACTBEHHO; BO 2-Xb HA TOMB, 4YT0 Hepexofh mocxbiersill
cABERM Ha ODHEEMENAXAa COIJaceHD ©b HamBpemiemb, Bodeli CTOpoEE X
9TO 3TOF0 HA Bb RaKOMD cAy4yab He JoAXHO HTHOPHPOBATH WOX00HO HE-
MeNKAMS Y4eHHMS (YHreps. Jabauxs m gp.), moropsie FOmAN [0 Kpait-
HATO ©OPMAAN3NA, YTBEDEAAA, UT0 BCA CYTh DAacHOZRABAHIA TOrO AN
APYTaro IPeACTaBETeAd IeRHTH BD NUDOH3HECEHIH TOr0 AR JAPYIaro HMEeHH
npE cabakB (Ha 9ne EMA coBepmaeTcd cabARa).

Yro gacaerca mepsaro ocEoBamiA . Ioprowa; To a pi‘)m_me.xwo
He BERY, Ha 9eMDh OHD OCHOBEIBaeTcd, YTBEp®Aad, 4T0 NocaBAcTBiA cxba-
KH UepeX0fATh Cb OAHOCTOPOHHAT0 NpPefcTaBMTEdA HA NPHHIUNAJA He-
LocpefcTBeHHo. Bk mumcaredm 10 JaHHOMY BONDOCY, PAaBHO KAk H Bob
MOIOWATEAbHEIA 3aKOHOZATeJHCTBA, HATHHAR Ch DHMCRAr0 E Konyad co-
BpeMeHHNIMH (fame B TH MBOTa, ROTODHIA WpHBeJeHEHl y 1. Tlopronaj,
TNPH3HAWTD Bh JAHHOMT ciyyad 1epexofb mocpepctennsiif. Cp. L. 49,
§ 2. de acquir. vel am. poss. (41.2) D. H. G, B §368. Jarcon.
rox. § 790. Ipyce. ®ox. tit. 13 1. 1. § 154.

Uro racaerca BToparo ocHoBamia r. I'opgoma, To mpemxe Bcero Hago
CRa3aTh, 9T0 YNPeRb HEMenEMMD yueHuMb (labampn, Yareps, HnnmeP-
MaHp) Bb KpaiiHeMd oopMagmsmb, mo MoeMy MIBHIO, COBEPINEHHO HeBB-
pers. (Cp. Jabamys. ibiD. &. 216 Ymrepsn. ibid § 90. Anm. 37.
Toprons me cumraers, 9ro BB stuxb wberaxs Jabamas mw Yareps cefb
nporreopbuats). Boopymadch mpoTHBS MHMMArO ®OPMAIN3MA NPOTHBHH-
RoBB (mpm3namomuxd OyiTobHl TomecTBO YHOMERAHIA UMEHH ¥ 00BeRTHB-
HocrH), Toprom® fokaskBaeT®, 9TO AIA PACHO3HABAMIiA BOIN CTOPOE®
TORHEI BeARie BHBmIHie NpH3HAKE, WHOTOMY-uTO Ipeobiajammee 3HaYeHie
BB IpPeACTaBMTeAb¢TBB mMBeTs He BHBITNOCTH, a Boas, Hawbpemie cro-

1) Yureps. ibid. &. 135. Jdabaupn. ibid. S. 196.



— BB

Br Pumt pas6mpaemmii mmcrarytt omban rpomajpmoe
snavenie. Hcan k1o xorbas wepess apyraro npioSphern
ppaso TpeGoBanis naAM BCTYONTH BB 0043aTEAbCTBO, JOAKEHD
OmiTs aath ToMY mopyuenie (mandalum) serynmts BB caba-

pous. YmomuHavie mueum me ceth conditio sine qua non huamaro mpeg-
CTABHTEALCTBA; 1O ecdw »1o  mEpHo, To HbYb ocnopauia phlMTEJLHO BH-
FBIATH 13D 00JQCTH HPCACTABNTENLCTEA OAHMOCTOPONLEE NPEACTABATEIBCTRO,
MOTOMY 4TO 315LCh Beeria MORHO pasanuurth Hambpenie cropors manpa-
BUTH IOCABACTBIA CABARM Na caMaro mnpummmmada; »70 Hambpemie noxa-
3HBAETD, YT0 OQUOCTeD. WPCACTABUTCAL ABHCTBYETH BD unTepech Apyraro,
RBHCTBYCTD B2aMTHTL APyraro T. e ABIAETCHA NPEIcTARHTedeMD  exo.
Muean, wTo masr pacilo3HABAMIA BOM cTOpoH® HETH HEOGXOJHMOCTHE Bb
D0pMaIR3MD, & rojusl BedARie BUBMAIE TpusHAK, coLepmenHo BEPHA I,
no namemy Mubuiio, pasrbadercd Tamme m THMH YYeHHME, KoTopHXB lop-
RONE YHPEKACTHL BL 40pMaAu3wh; N0 W3D JTOro HE BB Hanomb cayyab
HCAB3H  MPHATH Kb NPABHAHI®  OJUOCTOPOHNAT® upefcTaBETeds ILficrBH-
TEILHRIND NPECTABHTEIeMT. BB 0AHOCTOPOMUAND MPefCTABATEIBCTEE BoAR
ITOPO'h HAUPARAEHA MA BO3MERNOBeHie uocabeTsifi cxbirm Be auub ca-
MOTO OAUOCTOPOHUATO NPEACTABHTEMH; €CAH LPH HTOM's CTOPONH N HME-
0Th  HaMbpeHie HRUPABUTL M0ABICTBIA  orbakM Ha eamoro WpHMH-
WANAZA, TO 3TO mavbpenie He YHHTTORAeTH INEPBOHIYAJBHATO HATMpaBie-
Hifl Ha CaMoro oxnocTop. upesctapnTedd. Eéam mm Eh sToMy mpubamums,
9T0 HENOCPeAeTReMIk il epexoxs MocabieTriii orb ofmocTOp. NpeRcTABH-
Texst Ha upmumnaga [1ro yreepmtaers Lopronn] me gowasaun; to B
AETH, UTO OLUGCTOD. WPGACTABATCAb 3AKAOYACTD CBOKW COBCTREMHYI ofbd-
Ry; & oTclofa  cxBAyers, wro ouwb Abiiersyers me nuLero upMmIMuAZA
[xoTa m gam 1mero]. wro oun  me zawbmacrs cofersemnofi  rbATeIbHOCTH
NpRHUANAJA, 'UTO OWD, CALIORATCABNO, He ecTh NMpefcTaBmTedb, § copep-
menno coracend op Tapemeoxs (ibid. €. 17), uro OHOCTOpP. Tpep-

CTARATEIDL HPOEOTABIACTD HOTEpECHI  Upnuiniaja JSROHOMHYECKH, HO He

opuymieckr. IIpasruteckifi raison d'étre m oanocrop. mpegcTaBuUTEABCTRA
I ABHCTBATEIRHAL0 NPCACTARHYCALCTRA OJMUAROBD; 10  TeOPETIIECKH  HTO
ABA OTHOMeHIR comepuenno  pazamumuna.  Hraxn u propoe ocmopamie Top-
AOHA BB UOALZY OXNOCTOPONNATO NPeACTABHTCIBCTBA, IO HameMy MHBHio,
HEYA0BIETBOPUTCALIO.

3arbubs  Loprows BB cB0eNT yrRepalemin  ommpactes eme ma TO,
IT0 WPOTHBHRKN €70, BRREIMMYAL GIN0STOP. UPCACTABHTCNLCTRO W3D o00aac-
TH NPCTCTABHTEALCTBA BOODiLC, Ke YRA3UMBAWTH JUS LET0  olpegbiennaro
MLCT2 BB TPAMAGHCROND MPABL, TARD TTO €My WEKYAA T)CRIONHTD ToXO0-
By. llo # mmoan’s corzacenn ¢p Jadaugons (ibid. & 240y, wro xapan-
TEPD ALATEILNOCTH  OAUOCTOP. HPEACTABHTCAA 3aBUCUTDL OTDL e KPHIH-
Y0CKAL0 GCHOBAHIH.
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ry. Manparaps sakaouars cabary, uss rotopoil oms yupas
BoMoumpaicd u o0A361BaxCA CaMb ), a HOTOMB HEPEHOCHID,
gepeycrynalb ee MamjiaHTy NOCPEACTBOMD 0co0aro #KTa—
cessio %).- MaHZaBT® MOI'B BHIHYAUTH Maujarapa Kb ycTyd-
kb emy upio6pbrenmpixs Mauwpatspoms wocabucrsiii; b
Apyrcif cTOPORBI Mamjatapb Mort TpeGopath BO3HArpaKie—
uid usjepmerd Ha mejenie pbaa. Pagm ygodcrsa BB pbii-
CTBHTENbHOCTH cessio n¢ TpeGopaiock, a (quasi ex jure cesso
npaanmualy Apapainch npamo ambioriieca y wourparenra— mo-
CPelHUKa HCKU; C¢b JAPYroik CTOPOHBI NPOTHBONONORUEBIE
3TAM'S ucKd Jasaamch utilifer npamo mpoTnys mpuHiamaia.
Taxkamb obpasons cabika oopMasbno 3akmovanacr MemAy
MaslaTapoMd m TPeTLbuM’b, MaTepiaibHO-ike ona mmbia csoe
ObiTie MEMAY MaBjauTOMb O TpeTbuMb. 3abch Gbli0 He
OpejCTaBUTENbCTBO MAHJANTA MAHAATApPOMB, a crophe, ma-
060poTH, mpejcTaBHTENALCTBO MAHJATAPA MAUJAHTOMD Bb HC-
noauesin gorosopa ). Takoro poga sacrymsemie c¢b npa-
MBIMU HCKaMH MEHK]Y IPOHOUUANOMD O TPETHEMT HA3BIBAKTD
HEHOAUBIMNG (unvollfonumen) NMPEACTABNTEALCTROMD, ITOTE-TO
BHCTATYT® 1 uwbam mopokoe wppmioKenie BH pPAMCKOH
®n3uM,

Taguus oOpazoms Beb ocHopamia, =waris apneoguts [oprows BB
3ALATY OFHOCTOPOHHATO IPEACTABUTEABETRBA, TO MoeMy mubuio, HeyLoB-
ACTBOPUTEISHK, U upormpuuru lopjoma, a He omd camb, BhL npash Obl.
an-0pt ckasath: la critique est facile, mais Part est difficile. Eb co-
madbHilo MB He MOTJE o0CTOATEALHSE 3AHATLCH OIPOBEPHCHIEND MHBHIA
r. Foprona, moTomy-uro mogpobioc pasBHTIC 6€ro NHICAH HAXOANTCA BB
MOABUBUIEMCH BO BDeMA YiKC HCYQTANiA HALero TpyAa ero uscdbjosauim,
Co mumormmm MBETaMH BB HTOML  oOMUPHOMT H BeecTopoHHess n3crbioBa-
Hin v. Topgoma Mut wecorsacuu. wo 1 mpepuiAywei, uaGpanmoii yme
JaCTH HAINETO TPYA, MBI He Movat ofb 9T0MB  YHOMMNYIH, & BD MOCHB-
AYOIEMS H3IOMENIm HPHHYMICHL OTPAMMTUBATRET  TOALKO OZHUME 3aMBT~
KaMn BB Ipumbyanmiaxs.,

1) Hrepuurs- ibid. &. 312, i

) Mwoxeudpyxs. Geffion. § 14 Lyxra. ibid. §§ 5—17.
Bangumeitgs. i0id. V. 1. § 513,

% dabaugm, ibid. &. i96.
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Hbrotopsie yuensie topucrsr 1) PEROMEHAYIOTD N0100-
Hoe oTHOWenie ¢b nbRoTOPSHIMU HecyilecTseumpMI H3M be-
HIAMHE @ A4 HACTOAWAro npasa. Ocranozuymca woppoGube
H2 HXb Mubuin,

Hacroavko mub m3sberuo, KaiK3red, 4T0 Oepeslil BoIc-
- Ka3ads mojoddane M ibuie lIyxta, Ousp OTBCPraeTs Ipeacra-
BATEABCTBO BB TOMDb Bu)b, KaKE 0u0 Gbl10 BHICTABTEHO HA-
MH 20 CHXD UIOPD T. €. OTBEPraeTs HEHOCPSACTBEHHOE mpea-
CTaBUTEN6CTBO, 0OpH 3T0Mb OWD HCXOIMTD W3D NpA3AEANIA
TheHoll cen3m AB B KOUTParnpyOMAXD Cb 0613aTedbCTBOM D, —
CBA3N, HEAODYCKalowed nnkakolt 3ambuni. Heuno pegctaenuslii
mepexoA® oporasopbuuts, mo mubuito Myxrs, CYuLeCTBy €a-
MOTO JOTOBOPA, OCHUOBBIBAIOHIANOCA HA B3ANMHOMB COTaile-
Hig cropous. «OGu3ateancrso w3n AOTOBOpA Apyraro ue
ect obligatio ex contractu, ugo 1% AUMA, MCKLY KOTOPLIMA
OHO UpOH30IINO0, He 3aRMouadu jJorosopa, a Tk, KOTOpHIE
ROHTPAKTD  BAKMOUBMN, HC CyTh CYOBCKTHI 00A3ATCHBCT -
Bar. 2) Taromsb o0pazont BBIXOAUTD, UTO U3H AOToBopa 001-
UBIBACTCA B ylpasomounpaeres npu npegcrapnrenncrsh cams
KOnTparapylomiif nocpejuurs n TOAbKO NOTOMD B ClaIy ces-
Sio onb MOKerh mepenecrn upiodpbreunoe ma apyraro 3).
Henocpeactseuustn  ortucuenia npuauguaoara Kb TpeTheMy,
KOTOPBIA HACTOHYMBO | €KOMCHAYIOTCA COBCMEHTLIM® )aBo-
Bivs Bow3pbaiens, Ilyxta crapaerca oGmacumrs noepej -
croM® acliones uliles, a coGersennoc 00a3aTeasCTBO Npe-
CTaBUTeNd NnECKOILKO  cTymesbiBaeTs, papas nocabauemy
exceptio doli “). Hsv Beero, ckazapuaro, suano, uro Ilyxra

1) Dyxrta Borlejungen. II. § 273,275 1 279, Banreponm.
Pandecten. V. 3. § 608. S. 294, Cunrenwer. Givily. W, 2,
©. 357. fg. Apuprct. Lefrbud. § 246, Medipas Sahrb. f-D.IL
©. 27. Beps  Safnb. f. D. VI @, 988, fa. Cp. mpam. 1
cTp. 54

") Borlef. § 273.

’) Borlef. § 275.

‘ Yy ibid. § 279,
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Aepmutca pumcraro so33pbnia na oﬁ:mramm, cunTad ero
HCTeRAICWAMD 035 CYMIECT3a 001U,

Bs ubcroasso pujomsvbuenuond puxb A3THETCA 1€0-
pis DBanrepoBa oTHOCATEAbHO A3nHALO BOpOCA )e 622:{:2
upuznasad cosjagmeecia, 0o ero Mibsiio, UyTeMb O (;33 "
ro Opapa HPaBuIn, UTO MO COBPEMEHIOMY LPABOBOMY Bmopﬂa
Bil0 KOUTPAreNTh MOKETH AOUYCTHTH CTANYI#Hl0 OpA i
UpUIguUaza 1 9T0 HCKD OTCI0]A BO3HAKACTD TOJBKO n’: tau
mpaunaguana, Banreposs muitaercd 310 omomve‘m.e n(%cx{) i
na gauaxzaxb pmmckaro mpasa. Orseprad l\"lﬂLHle T 3 yua-
UBIXE, KOTOpbIE KONCTPYMPYIOTH AIHHOE omomeme.ii Ha-
uanayMe, phmunreasHo oTwzoHACHIUMCH OTD nonogcgm apc -
cKaro upapa, m yTsepikAag, 49r0 pUMCKoe Bo33pbule HJmBX
mectso o00a3aTeibcTRa BB CBOEMB O0CUOBAHIA CUPABE] o,
OTOMY WTO AeuTs 85 npuporb Bemied, Baurepon'r;mn e
oguako Abiaers yeTymky cospemMemnoMy MPaBOBOMY Mcagro
Bieuilo W dpu3HAeTb OTCTydseHie OThH UPABOBATrO p?mo ro
so33pBuin, gomyckas Mamparapa Kourparsposatrs Op 10 ua
ums  Maujganta; oroms  pbilcTsie 'pmmcxaro upnuna ne
orsbiserca, w60 «upu:oiKenie dTOH ©OPMBL nvbers Toumb
TO 3Aafenie, WTO Uepe3b ITO ApYyroii RONTpAreHTE Hpﬂcb;({
ysEaovagerca o 1 0KypaTopeKoMs u(}'cronnc.mh npomucam
pa n, cabrosateasio,—o0 MOAUAIUBO mecclr AOTOBOPH
Tpedoania ManjanTy> 2.

MIeiipas ®), nposuasas  nepaspeiBnyio CBA3L CB 1101;0';
BOPOMD AUNG, 33KIOUAOMUXD ero, rosoputrs, IT0 ou'an %
00100MoMD yTBEPEK leuin onupaercs HPCRAC ncgro uaanr(? -
poay seuieii, a motoMn Yyike na Corpus juris. f rort;l Tmf)b_
cunTaeTs upejcTasatend mam pnoinb 06:13armmm na To1k
ro principaliter, cabposarerbuo pajomMs ¢b UpUHIUNA .

Vueuble oToil mKOILI, ONAPAACH HA TPU3HABAEMYIO HMA

) Pandecten B. 3. § 608. S, 2935,
2) ibid. &, 294.
9 1bid. S. 30—1.
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HHAUBH]YANBHOCTL  IOYOBOPHBIX'D  OTHOMIERiH, OTBEpraloTh
IpUIOKAMOCTL M JaiKe BOSMOMKHOCTH (HENOCPEJCTBEHHATO,
UpANaro) mpejcTaBuTeAscTa (TOABKO MPU 00A3aTeNbCTBAX'S)
‘M Ha 0CHOBAplW 5TOr0, KAKb CKa3aHO BblNE, UPB3HAIOTS,
UT0 # BL nacrosuiee BPEMA TOCHOACTRYETH HEMOAHOE mpej-
CTaBuTeabeTso. Oum CTPoAT® TakaAMB 00PA3OMB CBOO Teo-
pilo, TaKb CcKazaTh, wa |asBANMEAXD ONpoBepraeMoli MM
TEOPill MOJUAT0 UPeJCTaBUTeNbCTBA; 00 HTOMY, UTOGH mo-
Ka3aThb HECOCTOATENbUOCTH A4 HACTOAIIATO BPEMERU HX'B
cobcrsennaro mubuin, napo pasemorphrs o OTBEPrHYTH HX'B
BO3paenid MPOTUBD TeOpiu HOXHArO MpejcTABATEABCTRA.

Bea vTa mwoxa, oucsnamo, cromrs BH IOEKNOMB mO-
R0Kenin, crapasch o33phuin  HOBKIX'B HapoaoBd (caMmm
OHU ~ OpUSHAKTB, 4TO BB coBpemennomt oGopors memo-
CPEICTBEHIOC NpPeACTaBNTENBCTBO AOUYCKacTed. Baunreposs
ibid) moasectu noxw pamkn puMckaro upasa. Pumckoe Bo3-
spbuie ma obauranino 1 ca INAUBAAYAABHBIMG XapaKTe-
POMDL OHZ  XQUCTH BO3BECTH Bh HEOCHOPUMOE HOMOIKenie,
eTeKalomee, o es mubuio, W3B cymecrsa o6a3atenbcTa;
HO OHA He 00BACHACTD TakUXb APKUXD JKN3HCHHBIXD ABIenil
CoBpemeinaro obopora, kaks, nanpamps, Gymarn na npess-
Aarens (Papicre auf Infaber), rah npasa TpeboBauid, or-
pBmasmnce ore anms, 00pamanTes, KAKL CAMOCTOATEdD.

ubtd nhunocrn 1), Kakwn o6wacmuts mogoGuoe ABlenie, He-
yiRean auomanieii 2)?

Ho ecan BooSme spnocts camois OCHOBBI, Ha KOTOPOi
LOCTpoena Teopid HTOH WKNIB, MOKeTD HoAxe;RaTh coMnb-
Hllo; 10 Bb ropaspo Géupmeii cremenn uwogmemntd comubaiio
BEpuocts es no oruomesiio gy HHCTATYTY OpejCcTaBuTeIp-
¢tBa. Ounmpance Ha MPU3HABAEMYI0 OMH MIIANBAYaAbHOCTH
JOTOBODHBIXD  oTHOMenii, YKazamumle yuensle 0ocTaBmIA

1) Bpruns. K. BL % 2+ ©. 34 By Pyccrot  amreparyph
cp- Hepeecons. Ilounrie RoGp- npex. BL rpamp mp. cTp. 56.
1) Cw. Ilefipas. Srit, Ueberfsh. B. 1. S. 330.

— b1

ce6b sapaueif, kakb Cka3aHO, OTBepruyTh NPHXOKHEMOCTD H
sbprocTs HenmocpejcTBenHAro, NoXHaro MNpejCTaBATEIbCTBA
Ho cupaseanuso rosopurs JaGaumpp 1), dro ecyum Jame
UpBHATH HONOKedie 0 NHAUBMAyambHOCTH 00A3aTeNbcTBEH~
HBIX'h OTHOWeHili M ncrekaiomee orcloja Tpefopanie HeH3-
mbasemocra cyOmextors oGa3arenbeTsa, TO BCETARH OTEMS
He N0CTATHETCA mpejnasHavexnan yoomsuytoll mroxoli nbas:
ONPOKAHYTH TEOpito ONHAr0 HpelCcTaBHTEABCTBA; COBPEMeH-
noe Bo3apbuie ma mpejcTaBETENLCTBO, KaKb HENOCPEACTBEH-
BOe, HOJHOE, TpAMOe BCETaKU yfepHnBaeTcs, NOTOMY 4TO
0HO BOBCe He Tpefyerh mepexoja o6i3aTeabcTBa Cb oauogo
amma wa apyroe. Bn camoms abab: ykasamubie yuensie <)
roBOpATH, 4T0 Ifopajmueckia uocxbjcreia o0a3aTeNbCTBA
BOBHBKAIOTH TOABKO BB Xonk ero uepponauaxbnaro CyGmb-
€KTa, W TaKb Kakb OpPH 3TOMB CHHTYJIApHAA CcYyKHeccld, 00
mubuilo ATHX'D yuempIXh, He JONYycKaeTcd, TO, OUEBHAHO,
HeloCpejcTBeHHOe  1PE/CTABNTeABCTBO ABIACTCA HEMBICIH-
mboiMb. Ho, Kakb yike cRasano, Teopia HemoCpejCTBEHHAro
upejcraBuTeancTsa He Tpefyers nepexoja 006a3aTedhcTBa
Cb OAHOTO JHIA HA APYroe: mpeacrapuredn spaserca spbes
KOHTparenToMb, no oub Abticrsyers Bmbero upexcranide-
Maro W upejcrapidemplii yie, cOriacno Bf)ujl'ﬁ CTOPOHG €CTh
ODepBOHAYANbHBI ¢y 0beRTs mocaAbACTBIH, NCTERAOMEXD
u3b oba3atenbcTsa °). BnpoueMb, upOTEBE HTOr0 BHICTAB-
agercs Apyroe rtpeGopamie, uCTeKaoulee u3h NHARBAAYalb
HOCTH 0043aTeIbHBIXD OTHOWIEHIii, JloroBOpHBIA OTHOMEHLA,

1) ibid. &. 184.
(* Myxra. Panbd. § 273 Banreposs Pand. § 608 S. 294.

%) Howrn Tome roBopurs loppoms (M. M. 10. 67.r. . 31.
cTp- 226 n BuHOBHL BHImeJmes ero counmenie—IlpegcTaBar. BB
rpag. npasb—crp, 12-—13); oun yrBepmpaeTh, uTO BONPOCH 00
HEJUBAIYaARHOCTA OTHOmERI® M cuuryZapsofl cykpeccim MomeTh
OHTL BO30GyREeHD TOJHKO MO OTHOMEHil Kb YCTAHOBIGHHHMB
y®e QoroBopaMb, Memjy TEMT NpH npefcTaBuTeAbcTBE [OroBOPHHA
OTHOIUEHIA npm CAMOMB HXD YCTAllOBAeNinm CBASHBANTCA Ha OCHO-
BaHiH ACHO BHpPAameHHAr0 HaMBpenis CcTOPOHS Ch AMIUEMD NPEJCTAB~
JAEMHND.

I
!
o
i
1
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no maknio pamuoii mEOIHI, BO3WMEAOTE TOILKO B aanb
caMuxs gonrparentosh. «'Yrobel 3akmovawmiii KonTparTs
He Obl1b CYODBEKTOND BOZHARAIOMATO 0673aTeNbCTBA, HO
UEUOCPEACTBEnHO Uepesh uero Gbilh TAKOBHIME APYyroii, 370,
rosoputs Hyxra, upotnsno cymectry gaunaro wpRguecKaro
OTHOMIENIA, UPi KOTOPOMD ¢YOBERTHl HPHHALICKATD CTOID
CYWIECTBENHO Kb eF0  cofepianito, wro mepembna moeabi-
noxo  gbaaers camo oBazartennerio apyronb» 1. Memay
ThNB Teopin (uewocpeicrsennaro, I0Juaro) mpeicrasurelb-
CTBa, Kakb Mol vopbau, ocnossizaerca wa pazpbaenia 2) no
PASTUUNRIME AONANE Koutparenta (ODpeAcTaBnredn) o ¢yGb-
esTa obasarerpcrna (npeacrapaaemnii). Hpotnsd  Takoro
pasabrenin 1 ocoentzoctn poopymacrca Téab 3), ROTOPHIi
CIUTaeTd €ro Aame Jornueckn neso3MoknbMB. Ho npo-
THBL BCETO 3TOTO HANO CKA3aTh, UTO COBpEMEHHUBI pasoBoii
060poTH me yEIajLIBacTCH Bb paMim, uavepueHObIA ATAMH
ygeusinm,

Hepbprnoctn  mxwe3raa;a npoasaserca ocolefAno BE-

cxBayiemens, Oun rosopars, uTe nepBONATATBHBIMD cy0s-
CKTOMDB  mocabjctrifi  eabIRm  aBIgeTeA  caMB  HEHOIHBIH
MPeACTABNTCAR] 1O TOPAZ, NOMATHO, HPEICTABIIEMOMY MO-
ryts ObTh mpioGpbreust Toseko Takin mpasa W ma mero
MOTYTDB TepeiiTn TOXLKo Takia ofa3aunocta, Kb KOTODBIM®D
caocobents cambp HOCPeANnRb,~—0Th nocxbaaro jgommua
6prTh  TpeGycma, cabiomaTeNnno, He TOTBKO CIIOCOBHOCTH
sarmounts cabary, (o6maa xbecmocoduocts), no n peIaTUBHAA
crocofnocTh Kb upioGphresio mocabicrsiit es. Mexny
TEMb BB nutnbmuent oGoporh Bo3MOmKHO npioGpkers ue-
Pe3b NpejcTaBETCya NpaBa, Kb KOTOPHIME OHD CaMB  He-
cnocobens *). Touno TakKe wepesb wuero MoEHO npio6-

1) Myxra Pand § 273. & 420 1 ocobermo Iifefipas,
Sabrb. 7. DI S, 29, uperuss nuxs, Bpnunz, K. BN 2,
S. 4.

) Kaks ofwacuurs lofobnoe, TARD CKA3aTh, HEECTECTBENHO®
ABICHIG, 4TO W3B rABARM OfUOTO mpiofpbroers Epyrofi, aTHMD MW
safimemen B'® maparpadih ofis ofocmoBalin PeCTABMTEALCTRA,

) Handeldr. B, I. § 69, 70. Aujl. 5.

®) Tabanpgs ibid. &. 185.

~
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pbete upasa, snosah uemepenocumpia, wampombps no nk-
KOTOPBIMB COBPEMEHNBIND 33KOUOJaTCABCTBAMD AONYCKaeTeA
Opaws wepesn npeacrasotens; meymedn n 33bch najo Bm-
abts npoxompenie npioGphraenpixy, mocakjcreili  uepess
aane npejcraputesa !). Jormueckan posmoskuocte pasgb-
Tenin cyvekra m womrpareura 0073aTelIbCTBA BHANA M H3D
AONYCTAMOCTH NMPEACTaBUTENBCTBA B I'OCYAAPCTBENIOMD [Ipa-
Bb. Hempicanyo Gbino-6u1, manpumbps, yrsepaaats, uto
AOTOBOPHI, 3aKAOYElHble HOCAAHUAKAME, BO3HUKATL Npewk-
Ae BCero vh BXb Junh 2),

Hakonews, npotmes wubuia veasannnxi YUeHbIX’b
AOIIKYO CKa3aTL eme TO, Y70 IOJMKUTCALHLIA BAKOHOJA-
TEAbCTBA UPAMO NPABNAITE HCUOCPEICTBCHROCTD BOBHAKHO-
Benia mocabgersiii cpbaku vh aond  mpuamonana. Ilpye- -
ckoe. w L. tar. 13, § 85, Asrpiiickoe § 1017,-1018,
basapckiii wogeses. u, 4 ra. 9. § 7, Conconmcroe § 188,
®pannysckoe art, 1998, Hhepuxeroe. § 949, pcero acube
Bblpaikeno 910 npusnanie #h 0CHIErepMANCEOMD TOPTOBOM®
Yaomenin § 52: «MeRAY UPOKYpOCTOMD nan YOO0AHOMOUEH~
HRIMD 1 TpeTeuMs cAbika, Bakiiouenyas ua @M npuena-
fara, He MpoussolaTh WA UPABL, nu ofazaumuocteii». Pyc-
croe X 1. u. I cr. 2326 w. 2 er 193 °), Cp. Phw.
rpamy wac. gen. 1870 r. N 1039, Cacbaunnkona,

Bee, crasamnoe s ouposepmenic wmubnin  panmoit
LUROIBI 0 HEAOBYCTHMOCTIL IPAMATO UPCACTABITCABCTEA, CAY-
wurs ByMberd e 1hvn  sospaikeniens UpoOTHED 0UXB Te-
Opill HenoINaro mpegcTaBATeALCTBA. XOTH BCCrO CHA3aHmA-
T0, mo moemy wubuio, copepmenno AocTaToumo, wroGmt
OTBEPrRYTH TOCLOICTBO TCOPLH HEUOANATO TPOJCTABUTEND -
CTBA BB HACTOAWCC bytMA, OIMAKO # mo3poxin ce6b eme
nbekoAbKO ocTano.ohes pa oTAbabupixt mnbuisxn whko-
TOpBIXD mOcateacit 7 wuoif mRoIbI,

— .

1) Yureps ibid. § 90. Qum. 20.

"y dabaugs. ibid. &. 185.

°) Cp- Hepcecosws ibil. Crp. 153 n caby. Topront Toas-
R0 4T0 BHWepuee counuenie: Hpeger. B3 rpam np. crp. 11.
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- Mabnie Ilyxtei. Ilyxra, Kak® cKasamo, cTporo jep-
MadcA puMcraro Bo33plbnis ma npejcTaBuTeNscTBO M UpPA3 -
HaBalbh BO3HUKHOBeHie 00A3aTENbHBIX'D OTHOMeEHll TOJBKO
85 annb camoro mpejcraBmrend; HPH ITOMB, YCTynaa Tpe-
GosapiaMs copemeHnaro olopora, JTOTH Yuenslii npanm-
chlBal®s 3actymaemomy acliones utiles, a coGcrsennoe o0a-
3aTEIBCTBO OpeJCTaBUTeNs CTapafcd CTyumesaTh Iocpei-
creon® exceplio doli. Ho mporass Ilyxter Hajo ckaszaTs,
9T0 er0 mnoboumbia cpejctsa He BMbOTH BB HAacTOAMIEE
Bpema upmiomenia !), scabgcrsie wero @ sea ero Teopis
TepAeTs CBGHl CMBICKE,

Muabuie Bamreposa. Jrors unmcatear oTCTYHAeTdb
OTH MOJOMeHilf pUMCKAaro apasa Bb TOMB, UTO JONYCKAETh
abiicTsoBaTh HeNmOINaro gpejcTaBOTeNd NPAMO HA AMA NPHH-
nomaza. Kb Takomy orcrynaenio, womeumo, wuobyamiaa
Banreposa morpebuocth cospemensaro o060poTa; HO ero
KOHCTPYKLIA TPeACTaBATEJBMBIX'D OTHOMIenilt BceTakm He
coorsbrerByers TpeGoBaniams 3toro oboporta, Baureposs
AYMaXb YAOBIETBOPHTH KHM3HEHHOH NOTPeOHOCTH BD HEMO—
cpepcTBennoMs npefcrasareascrsh ycramoprenmiems cabakm
Ha PMA ODHANUIAJA @ COBEpIIAEMOil NOCPEACTBOMB 3TOTO
Moruanusoii ueccim TpeOosanmiii manjaury. Ho musHennbiil
0Gopots TPEGYeTd He Takoil HeMOCPeACTBEHAOCTH , 1O KOHCTPYK-
uin Bamreposa mocxbanas npocyTcTBYert TOALKO KO HApPYK-
HocTH, BB AbiicTeuTespnoctu-me gbficrsie pumcraro npau-
juoa ocraerca BB noaunoii cmrb, noTromMy-uTo BCeTakm

1) Casmmsn Oblig. B II. &S. 52. Besexeps Deutfd
.ivatr B. II. S. 277, Bexreps Wirtemb: Privatr.- B, 2.
€ 679, (ewm. y Jabaupa ibid. &. 197  Wunt. 30) Jabauan
ibib. &. 197. 3a npuromumocts actiones utiles (quasi ex jure cesso)
B HacTodmee BpeMa cronrs Kypuiyes ibid &. 76. Toppous
(BB TOZBEO 9TO BHIIeRUCMT H3cALJOBANiE) CYHTAETH BO3MOKHHMT
npunokenie actiones utiles u BB pyccrons npasd (erp. 23 npum, 3);
HO Cb YTHMB COIMACHTHCH PBUIMTENBIIO HEBO3MORIO: BT 3aNafREXDb
84ROHOJATENbCTBAX'B, BHPOCWHXD I1a moul puMeraro npasa, OHTH
MORETB, 9TH WCKM M MOTYTh HPHIAraTheA, HO ¥ HAch DTO HEMBHICIHMO.
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octaloTcd BosmmkHoseuie nocxbacrsiii cabaxm 8p  mmnb
ApeACTaBETENs © Hepexolt XD la Dpuulnuoana  mnocpeg-
cTBOMD TIecci#, xora-Obi 1 Moxvagupoii. Iostomy mub
KameTcA, 9To Koucrpykiia Baumreposa ikmsuennomy oGopoty
yaopaetsopats pbunreanno ae b cocroanin n urto Beaba-
cTBie 3T0ro Baureposn uelupass, orsepras (uenocpescrTped-
fH0e) MpejcTaBuTeIbeTBo Ba OTCYTCTBIEMb, KAKD OHD TOBO-
puTH, Hpakraveckoit neofxogumocTu rakoro phmanress-
Haro OTCTymNeris oI'pb NMOJOMeNili PHMCRUXD; BB TAKOMB
oTCYynIeHid, HAmpOTURL, CYUECTBYETh CaMad HACTOATENb-
gaa skasmenpan ueobxogamocts. Kaww, nampambps, poxa-
meudb ObITH MOcCTasiend 110 KOHCTPYKninm Baureposa ponmpocs
00 obcymaenin cihagu mo aany mpejcraputTeds, —BONPOCH,
pazoGpaunblii uasu Baime?

M3t Beero, cKa3auuaro 0 HEMOXHOMD MHPCACTABUTEND-
ph, Acuo, €Uro 0uo HU BH KakoMd caydab me MOEerd
VAORIGTBOPUTL UOTPEOHOCTH  COBpeMEUuaro 060poTa u 1o-
TOMY e MOKeTh HCRIo4ITh ¢06o0 (MOMUAro) mpejcrapu-
TEABCTBA; C€Bb APYLOil cropoust Beh porpamensn npotmeb
rcopin (MOJHATO) HpeicTaBATENbCTBA, A UTO B CYN{HOCTH
0 ommpajach MKOIA MAPOTABUAKORE, OKA3BIBAIOTCA HEVIOR=-
AeTBOPHTEABHBIME ).

CymecTByeTH - BD HACTOAIEe BpeMa LpaKTHIECKad
HPOTOAHOCTh MHCTATYTA T. H. HOCPELCTBEHHATO [PEeJCTaBH-
reapeTBa (3aKliovenic c¢abaki ma cpoe nmd, HO 3a HYIKoil
cuers)? JaGaugs 2) roBoputTh COBEPIICHHO IPABHIBIO, UTO
Bp TOMB BEAB, Kakb OTOTH MHCTATYTH upnzaragcs y Pam-
Ianb T. €. BB suAb T. H. nenoxparo npeAcTaBATENLCTBA,
¢b actiones utiles u. 1. m., osnp Tenmepr HEOPHAOKAMSD 3);

1) lporuBs pouycTuMocTH (MPAMATO) OPeCTAaBUTEAHCTBA BH-
ceasaxca u Tésn (Handeldr. Bd. I § 69, 70. Aufl. 5.), npen-
10®aBHs Cb cBoeft CTOpONH TeOpild ABYXD RONTPARTOB®, KOTOpad
HaMmn pasofpama n onpomepruyra Omaa summe, cm § 1. erp. 38-40.

) ibid. S. 197-8.

¥) OTHocMTeXLHO RONycTUMOCTH actiones utiles BB  HacTodiee
BpeMa cm. mpuM. 1. crp. 64,
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HO ¢B APYroff cropousl, ecam OTGPOCHTL ITH Temeph me-
npuvbuumeie weku, 10 8b 3TOMB BuAb wucraryTs umbers
Uy Bach UpRIOkenie pPAAONB ¢B A0NYCKaeMBING cB0GO1-
HBIMT  NIPeACTABATEALCTBOMD. Taks, HAup., eclu HAQo
CKPBITH cpoe mMa mpn nokynrb, uroOer ne mossicmam k-
ny; npn npojakb meumieli, worga me xotath 0GHABUTE, KTO
upojgaerh, mopywaors 910 egbmats gpyromy otp cpoero
nMenn: 1o camMoe Baiknoe Nppaoeiie Aanuaro HHCTATYTR
ecTh Te, WTO OWL JAEKUTDH BB OCioBauin KoMapjuTHAro TO-
BapiuecTa 1 KoMMucionnoti Toprosam 1),

Pesyabratoss HI0KENHATO BB Hacroamen's naparpash
ABAACTCH UCOOXOARMOCTL 10 OTHOWEn{w Kb mOnATIIO mnpej-
CTABNTEABCTRA MOMCHTA  HEIOCPEACTBCHIOCTH BO3NMKHOBEHId
wh ik npannouara  wocabgersiii cabagu; Ipu TOMB 3Ta
HEHOCPCACTRENNOCTE  fokua  coorsbreTBosath obnapymen-
Hoit mocepegerroms 3akmovenia cpbakn ma uMa npnanunaza
e Apyrumn gakusn do06o coocoGamu soxl cropous.

Lean cocaunurs  wel mpusuakw, peitcuuBmicca npum
WRAOKENIN  PCJAMAVINXT  HAParpacorhb; TO MOKHO COCTA-
purh cedb cabaywomee uvonarie o npegcrasnreascrab, peg-
CTARUTEND, ABAAACH Kowrparentomd Bb cabawb, cosepmacts
swlero mpmuwmana opuguieckyio  gbateasuocts 3axaove-
Hig ef, upu yems uwocabacraia, uponszsopnmpa cpbaroii—
Upasa u ODARAHUHOCTH,—BOZNAKAIOTS, COLJACHO HBUO BHIpa-
wennofi Boat cropons, wmenocpepctseuno sb aAunh camoro
npunnmiena. Fagoe onpepbaenie ofuako iue ucyepusizaers
soanh nonaria mpeacrasureancrsa. 3xbch gomment GbiTh
ewme Goxbe cuapuo orvkuens Momeuth BOAM CTOPOHD OTHO-
cuTenRie wozunrnosewia nocabersiit cabarn b annb upun-
nunasa.  Bo seakoil mpmauveckoii cabark BO3HUKHOBEHIE,
npekpamenie w n3mbucnic npaBobixd ormeweniii 0Gycaon-
Auaerca manpapaenuoii na sta mocabacrsis poxeii cropous.
Touno rawme, »» nmpuwmbuenin &b pazGupaemomy 3pbcs

1) Urepunrs ibid. S. 317, 318. Vareps ibid. &. 136
Anm. 26,

—_ 67 —

OTHOIUEHiI0 13 NPEACTABUTENBCTBA, JAOIKHO CKA3aTh, 1TO
MeKAY Bogell cTopownh, Hauparienuoii ua BOCUPON3BEALHIE
nocabacrsili g14 npuunuiaza, v ABACTEATCABULING BOSHAK-
nosenieM’® TakoBeIX's mocxbacreiil jpoamua OuITh UPUUNHHAA
cBA3h, WHAUE mpefcrapuTeabcTBa He Gypers. Orrbunth yka-
gaunblii MomMenTs neoGXoZuMO BB BUAY TOrO, UTO CYWECT-
BYETH PAAD JUNT, MOTYWIAXD yAomeTsopare vebML, Bbi-
CTaBICHNGIMG Bb IIPEASIAYHIIXD HAParpadaxs TPedoBaniaM D,
0 BCETAKH HEABIAIOIIXCH HA OCHOBAMIL HTOTO IpeAcTaBn-
rexswn. K5 pasemorpbuio  pkarteapnoctu ornxs  AMRG 1
oupepbaenito ey orauuis  oTb AbATCILUOCTH UpPEACTABUTENA
MBI TCUEph H Hepexoannb.

§ 4 Praunuie rpeACTaBUTEABCTBA OTH T. H. HeobX0 AU~
' MAro NpeicTaBUTEABCTEA.

Pumckoe mpaso, mne gouycrad (uenocpenc'rpenﬂam)
NPCACTABUTENBCTIY, AONYCKANO CT AUUATO BPEMEHD OpR
wEKOTOPEIX'D  OCPEAUNKAXD  HEHOCPCACTBCHILIA koruf)meum
MeEAY OPHUHERIATOMD T TPETbuMb. Ul OTHOCATCH, Ha-
npambps 1), npioGphrenie pomopraABIRG  MEpesh UOCPER-
¢cTBO mOABJacTublxh emy cunosell u paGosn. Kaws pabs,
Takp M Ccolnb Bee, HpioGpbrennoe myn, npioGpbrazu B
cury lopaauteckofi 1eoOXOAUMOCTH AJA CBOETO JLOMOBRIARL-
ku 2). 9ro upioGpbrenic me sasuchao ne TOABKO OTHL BO-

1) Rpomb woro copa-me oTHOCATCH Beh JAMNa, (‘,OGTE)HBIHifE in
manu et mancipio (Casunnn Syflem B. 3. § 113. S, 92- Gai 1L
§ 86, 90). Hyxra (Vanbeetenn § 274) clopa-me 0THOCHTD HA-
cabogaTeas 1o OTyoulenio kb cpoemy uacabjpuary- Cuv nums coraa-
waiorea: Bamreposs Panbecten V. 3 §. 290—1. Byxra ibid.
§ 8. &. 73—80. liporusr muxs cM. Bpuurs Kr. BL Ne 2-
S. 20 w Melipas Ky. Ueberidhan &. 338.

1) Gai. M. §§ 86—96, 163-—-167 1Ulp. XIX. § 18—21.
Paul, Rec Sent ¥. 8. L. 10. n 53. de acquir. rer. dom. (41-1).
L. 79 de acquir. vel omitt. her. (29-2). § 4. J. inut. stip 3-19,
Capunnn Shyftem. § 113. B. 3. Tyxra Lanbeeten. §'53‘“ S. 82,
Byxxa ibidb. &. 9. Mandry Dad gemeine Familienglitervecht.
Band- [. &. 10, 131 u 135.
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a8 HOJBAACTHArO '), HO jJame U OTh BOJE CAMOTO AOMOBIA-
avikn: aepsbtii  upioGpbrasrs sropomy pawe mporuss Boxm
nocabaunro 2). Takums ofpaszomt nogpiacrabie ABIAOTCA
kakb-0b1 npiodphrateapusivg opypisma (Grwerbdinjtrumente)
csoero gomosnansikm %), Ecrn ognako mp 6yjems Oxike
BCMATPEBATBECH 8% JAaHHOE oTHomenie, To 3ambrom®b, uro,
Hecnorpa ua nopobuyio oubury abareavuocrn nNORBEACTHRIX D,
sosuukuoscuie cabaky ofyciosamsactca poxeli camoro Hoj-
BAACTHATO, @ & OMOBAAJBIKN %), Bcabacrsie uero mepssiil,
a ue sropoil, #sagerca wourparentomd b cAbakb; ecam
AomMosrajgeika i npiodpbraers nce, npio6pbreunoe CbIHOMB,
TO sceraku u3b cqbakm, 3akawvcunolt sruMtd mocabiHuMb.
NHanke tarv xaws seh npioGpbrenia nogsractuaro Bb cU-
dy opuantecroil ueodXoZuMOCTH upuauaAReKAIN A0MOBIA-
AbIKL @ npatoMs mpomagsekanu  HemocpeicTBENHO, KAKD
FOBOPATH caMul HCTOUHAKA 3), To oTcioga ObIIO Ge3pazany-
HO, HA TBC HMA 3AKTOUNTH HOARTacTublfi cabary: suo uan
alieno nomine, 1 abiicTeurensuo woppTacTuplli MOTH 3aK-
Trouuts cAbIKY w na cwoe mMa n palris nomine °).

Ecanm mut conocrasnms teneps seh vpnsmakm gamunaro
oTHOWIEHA, TO OHO HAMB NIpegcraButca v cabaylomens vu-
Ab: nopsractubtii apasercs konrpareuromt »v cpbaxb, oms
Akiicreyers ue smberd ¢n pomosaagmivelt, Momers szakarw-
wnth cAbaky na usa wocabauaro, uakouens, wuocakpcreia

1) § L0 stip. serv. 3-17, Mandry ibid, &. 122,123,

) L. 62 de VOO, (45-1). Servus vetante domino <i pecuniam
ab alio stipulatus sit, nihilominus obligat domini promissorem. cp.
§.3.J. per quas pers. 2. 9w gp. Casunvm Obligat. B. 2.
S, 22 Iyxra. Pand. § 53. &. 82. Mandry ibid- S. 131.
Buugmeiigs  Pand. § 73, Tadangs i0id. S. 198 Anm. 32,

) Carnunu Syjtem. § 113. S. 83. Mandry ibid. S. 136.

f) Mandry ibid. &. 120.

) Lo 79, de acq. vel. omitt. her. (29.2).... neque momento
aliquo subsistere in persona gjus, per quem adquiritur. ...

°) Gai. L. § 167. Byxra ibib. &. 17. Mandry ibib.
&. 123, 137.

cabaku uemocpepcrsenHo wepexogATh HAa JOMOBIAJBIKY.
Ouepupuo, uro spbcs coegumenst seh 15 npusmakm, xoro-
pble Ha OcHOBauWiE NpejbAYUIAXD MN3ParpadoBsd (1-3) yxa-
3BIBAIOT'H HA OKITie IPejCcTaBHTedbCTBA. lI'EﬁCTBu"l‘eJleO ub-
KOTOpble YueHsle !) @ cumrajiu paHuoe OTHOWIEHIe 33 LPOA-
CTaBUTENbCTBO, HABBIBAA €r0 UpeiCTABHTEABCTBOMD 1HE06X0-
AuMBIMD (nothvendige Reprefentation). IllpoTass Takoro mo-
HEMania JauHaro OTHOMCHIA BoOpYXmicA npemxae sebxs
Bpruns %) @ gokazass, 9TO OTHONIEHie 3TO 32 mpejcTa-
BATEJBCTBO CUMTATh Hepo3Momuo. Pazbmpaemoc oTuolnenie,
abitctsareasno, nmbers, wakd mpl Bupbam, OGoapmoe cxop-
CTBO ¢ OPeJCTABHTEIBCTBOM’S; HO 9TO HE YHUITOXKAETH
UXb OPABNUOIANBHATO pasimdid; Uepsoe OTAHYAETCA OTH
proparo ThMB, 4TO Opm neMT spo3umknoenie BB aunb
npEunanaza npass, npioGpbraeMHXs BB BaKAl0vMennoH
coinomMs nam paboms cabaku, nme naxogmrcs BB NMpHUANLON
csasn ¢b Bodell mocabimmxs,—Bo3nuKHOBEHIE 5TO 06YCIOR-
ngBaeTcA, Kakb ckasauo, me Boieli sakpioumpmaro cibiry,
a opuguaeckoli Heo0XoAUMOCTbIO, BDH cHAY KOTOpOl JAOMOB-
nagelka moaywars sch opioGpbremin cmoero mogsaacruaro,
OHO IpOUCXOAUTH, TaKb ckasarb, ex lege °). ienaers-im
noasiaacTunili apioGpters A gpyraro o a4 KOro HMeHH0,—
Bce 3T0 Gespasaumuo; ecan-6bl Jae oWp H BHIPAa3AND Ke-
nanie npio6plcrs aua csoero AoMOBIAJBIKE, TO ITO Hela-
uie ne mmbers nukakoro smaveuis, NDOTOMY-UTO HE OHO
CAYKETDH OCHOBaHIeM® AAA BO3HUKHOBEHIA BD gmub apanga-
naxa npioGpbreunsixs n3w cabakn mocabacteili, a opocras
opuanieckaa neobxojumocts *). Me® crasaummaro AcHo,
Kakoe rayGokoe pasimtuie CymecTBYeTh MeKAY NpejcTaBH-
TEABCTHOMD U pazGHpPacMbIMB OTHONIEHieMB. DTO pasinyle

1) Casunbn ©yftem § 113. S. 97. Hyxra Pand. § 274
nnd Borlefungen dagu Apugres Lehrbudy. § 76 n 77. Byxra
ibid. § 2.

H) Krit. B H. 2. &. 9. Bupesews mucan Bpruna, rars
yBHAUMD cefiuach, He COBCBM'D YEOBJACTBOPUTEAbHA.

%) Tapencs. ibid. &, 19.

4) Jabaugs- ibidb. &. 189. Unmmepmans ibid. &. 32.
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aano Hleiiprio 1) nomnoe ocwosanie uabTs wh BRIpamening
«HeoBX0auMOe  npejcTaBuTeNbeTBO> — conlradictio in adje-
cto ?). Pasbupaenoe otnomenic MemAy 1OMOBIAMIKOH B MO~
BIACTHBIND We usMbuuioch °) pake w Bb ToMb cayuab, ecam
sropoit mubaw peculinm (profectitium). Peculium, xotsa u
HAXOAWACA BB 004ajanin DOABIACTHATO M UA3BIBANCA (UAS]
patrimonium pusillum nocabguaro *), no no CTpOromMy
- OpaBy OWb RCeTaKHm upuHuagiemars Aemosragnirb, L. 5.
§ 4. D. de¢ peculio. (15.1). § 1. J. per quas pers,
cuique adquiratur (2.9) °), m gotomy see, npio6phrennoe

P T —

Bb pury Toibko 4T0 cKasaMHATo BT TeRctd ABIAGTCH e COB-
¢BML TOSHRNT TpeGoBanie, IpepbABIENHOE NPeAFTABUTEARCTHY Bpnu-
uemt. Boopymasch INPOTHBTL npu3HaHia T. H- HevOXOAMATO npeg-

€TaBuTesd ABACTBUTEALULING npefcTaBnTedeMs, OHB TOBOPHT'H, YTO .

UPEICTABUTENEN D JIBAACTCA TOrB, KTO 3aCTYNACTH JApPyraro co3Ha-
TeabUu0 M poanmo (S 4). lporuss aToro Hago cKAsaTh, YTO MO-
BIACTURA TakKe MO®ETH BOAMMO UAupanuTh NOCJBRCTBiA cBoelt
CIBIRE NA KOMOBAARWRY, 10 BCOTAKH HTO Hanpaprelle He NpULACTh
€0 ABATOABMOCTH XAPAKTEPA IPEACTABNTEABCTEA, HOTOMY-4TO He 0HO
o6ycaopansaers Bozumkimoenie nocatgcsnll cabagn Bh qunb npun-
1inana, Memiy BoJefi IHOfBIACTHATO W BOSUMRHOBEHieMDd nocaBacT-
Bilt qaa Romopuagusn spBch Bceraru HBTL NpuudmuHOd cBAzM.

1) Krit Ucberfhau &. 317.

’) T% mmcarean, koropme npusHapain CymecTBOBaNie HE0HXO0-
ARMAT0 NPEACTABMTENLCTBA, NABHBAZA NPeJCTABUTEABCTBO NPOINXD,
CBOGOIHEIX'D AN — CBOGORHLINT (freie); B Bmpy crasanHaro o Ho-
00XonnMOMD npegcTARNTEIBCTY BhIpameHio: cBoGojHOe BpejcTABH-
TeancTBo— «freic Meprefentations —ects me Gorbe raxs TapTOZOriA
(Yireps. ibid. &. 133 Uum- 18).

') Hiroroprte yuenne (manpumbps Hummepymans ibid. &, 32
Anm. 40 a) RyMaloTh, 9T0 NpH CYUIECTBOBAHIM MeEKydid JOARHO
npusuaTe GuiTie npegcrTanuTeAbCTRA, noToMy uro Torga GyAro-6m
nybeTs 3uayenis namhpenie HopsaactHare pEHCTBOBATH RAA JOMOB -
JA[NEN T. 6. €CTH NPHUMIUHAA CBASH MMy nambpeniems pbhcrso-
B4TL Jai npuHUMNSAa M BOSHMRHOBeHieMD mocaBAcTHift epbagn BB
auyt sroparo. Cm. BB TercTE.

) L 5.83. D. de peculio (15.1). Cp. Bpunns. ibid. &. 9.

®) Taoxs. Grlduterung der Pandeetn. Ipl 14. S. 355—6-

— 11—

peculiari nomine, wo crporomy wpasy upHHajIelano mo-
cabamemy. L. 51 pr. de aedil. ed. (21.1). L. 16. § 3.
de liber. causa (40.12). Heru-xe nopsaactnbrii, Abiicrsys
u patris vel domini nomine u pecuiiari nomine, BCcTaka
npiodpbraas aomosraguikh; 10, ouesmpio, ero mamipenie
abiicrsoBate BB TOMEL uaAU APYTOMDB HAUPABICHIT ONATH
Takd ne uyMbao uokakoro 3mavenix, a MOTOMY OWATHL TAKM
He GbLIO OpuYuuLOil c3i3n MCKAY drAMD HambpenieMs nop-
BAacTHaro m npioOpbrenicMd BIactenuna.

Mraks 3B WITOMENUaro gcHO, 9TO Jannoe¢ OTHOIIE-
Hie ecTb ne NPelCTaBATeNLCTBO,—O0HO ecTh cKopbe cyppo-
rats nocabaudro, OHo BLI3BANO IIPAKTHIECKOIO NOTpeHHOCTIIO
BB Opejcrasnteabcrsh, norpebuocriio, npucymcie BCAKOMY
060poTy, AaiKe CTORNCMY HAa HEBKNXB CTYOEU1Xd NPapo-
BAaro pasBATiA; HA DTONB 3uatenin Jauuaro OTHOMEHin Mb
ocranosumca noapoGube po sropomn orabub wacrosmaro
TpyAa. Cospevenems ognako pasGupaemoe oTnomenic n3-
mbuurock. Cb passoriems bona castrensia, quasi castrensia
@ adventitia Irregularia, wotopsin puoand upnuagiemann
cory (llyxra Paud. § 433), crapmii upnunmuws pymna-
ca 1), u Torga, rosopaTs 2), HacTyHILIA BO3MONINOCTH HOMb-
sosatbent AbTeMu abiicTButeasno waws npejcrasmreaamm 3),
005 5ToMB MBI TOTOROPUMT TO-ie B0 uropomh OTALAE,
Tams ke mb1 upejpocrapdaeMs ceGh ocTanosutnea nona Bo-
npock o Bosnuknopeniu Bb aunkb gomorsagnikm oﬁnsax.moc—
Tefl H3B cpbakn, 3zakmoucnnoii UOARIACTHBIMEG (achoncs
adjeclitiae qualilalis), memay 1bus vars 3pkcn M1 ropopm-
an TOAbKO o upioGpbrenin uepsaro uocpepctsomh cibakn
BTOPAro.

3aBch Mbl JOKHLI OCTAHOBUTLCA €Ml na 0MI0OMB BON
pock. Boime 6pimo ckazano, 4ro T. 1. neofxoguMbie npej

1) Capunbpn Syftem § 1i3. IMyxra. Vand. § 271 &
Borle}. ¥ uemy. Byxra ibid. &. 21, u 1. g

’) Myxra Pand § 274. Byxra ibid-

%) Cp. npum. nepsoe
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crapaTeadw MOTYTb 1) yj0BaersopaTs BehMB. TpeGoBaniamMs,
1e06X01uMOCTh KOTOPBIX'D JAM NPEICTABUTENHCTBA BLITEKACTD
03b UPEJRAYIEXD Oaparpaeosh; N0 dTOMY OHR ABIAKTCA
nofo6no ABbHCTBUTCABBIND NPEACTABITENIEMD KOUTpPATCHTAMY
pp cabakh, uro pmoawb mcuo n peipamen0 BB MCTOTHH-
kaxs 2): L. 12 de contr empl. (18.1), L. 51 pr. de aedil.
edicto (21.1) L. 16 § 3 dec liber. causa (40.12). Ho ccam
T, H. 1e00XOAUMBll upejcTaBuTedb €CTh KOHTpParcuTs, TO
gen0 ero otaudie oty nunlius'a, Kotopuiff, kakp usBbeTHO,
gourparentoss Bh cpbixb ne spaserca. Ifa vro-10 pasiu-
qic punfius’a u T. H. HCOGXOANMare IIpejcTasuTedd MblI O
cemranncs seime, ma crp 41 upus. 2; owo umbers 3ua-
qenie Axg phureniz poupoca, o ubeMy MUY A0.KHA OBITH
obcy:kpaema cabiga co CTOPOHBI  ®OPMANLIBIX'D yCJI0Biil
ea posnnruosenia. ITo aumy npuntius'a, KakL CKaszauo Bbl-
me (er. 40), cabaga un sp xaxowns caywab ne oGcym-
paerea; nanportnsds Abru u paGel, sakzouas cabary, uo-
cnbacTRin KOTOpPOHl B cmIy Topmpudeckoill neoGxoanMocTH
iiaja0Th na axo palerfamilias’a, apagioTes, Kakb CKasano,
gonrparentasn u peabaersic vrore cpbara obcympaercs mo
nxw iy, dpemge veero pp L. 12, contr. empt. (18.1) mbt
umbesns obmice foaomenie ¢ TOMD, UTO GOPMAILUBIL YCA0-

pia posnukuoseria cAbagn oGcympaoTcs GO Juny KonTpa-

rentopt cabaors 3). Ormocnreasno dolus T. n neobxopn-
Maro apegcrasnrexs umberca b mCTOUHBKAXYL cabaywouiee

1) 3phes ymorpelaeHo BHpamelie <MOryTh» LOTOMY, UTO O

BJACTHLIC CHIIOBLA U pﬂﬁhl 33RIW0YIAIOTD c-;ﬂ;nny, Kakp HA HMIT

CBOGr0 JIOMOBNANHIEM, Takh M 1A CBO® NMA; BO BTOPOMB cayiab,
oueBHAO, T. I, HEOGXOf. NPefCTABATENh BHCTABXENUWHME BB Ipe-
ABIYIIX'S NHaparpaoaxs TpefopaHiaAM® He yAOBIETBOPAECTH A AMLeTH
cile NpYryw, OTARYAINYI0 ero 0Th ABHcTRUTCALHAr0 NMpefcTaBmTedf
cTopouy, Eposth yrasamuofi B macTonulens naparpads.

) Byxka ibid. ©. 13-—15.

') L. 12. contr empt (18.1) Jn hujusmodi autem quaestionibus
personae ementium vel vendentium spectari debent, non eorum,
quibus adquiritur ex co contractu actio; nam si servus meus vel
filins, qui in mea potestate est, me presente, suo nomine cmat, non
est quaerendum quid ego existimem, sed quid ille, qui contrahit.

— 13

whero: L. 4 § 17 doli excep (44.4);... sed de servorum
et filiorum dolo, si quidem ex peculiari eorum negotlo
actio intendalur, in infinitum exceptio objicienda est. Si
aulem non ex peculiari causa, tum de eo dumlaxal excipl
oportet, qui admissus sit in ipso negotio, quod gerilur....
OTHocHTEABNIO 3uanid mam ne3uania neoGXOJuMaro npegcra-
putexs cymecrsylors cabayomia wmbera: so 1-x5 upmse-
nenmpii yie smme (crp. 42) L. 31, aed. ed. (21.1)....
omnimodo scientiam servi non domini spectandam esse,
ait....; maabe: L. 30 § 7. acq. her (29.2); L. 16. § 3.
lib causa (40.12). Quare si filiusfamilias emit, sigquidem
ipse scit, pater ignoravit, non adqvisivit patri actionem,
Hoc si peculiari numine egeril; celerum si patre mandante,
hic quaeritur, an filii scientia noceat. Et puto adhue no-
cere, quemadmodum procuratoris nocet ')

By mpmbmnens npask wbrs na paGows, nm pbrett
Bb cMBlcAB puMckaro mnpasa; 1m0 €CTh BCeTakm oTuomenia,
nhcKONBKO NOXOKiA ua peoGXoaumoe NpeACTABUTEABCTBO.
Takoso b5 Toproponmd npash upioOpbresie Bpirop® npna-
quoaioMs u3b cabaky, 33Rrnlouenuoil npaKamukoMb OTD
csoero mmenn. Cabaga 3abep 3akaiovaerca Ha nMA B 33
cueTh CaMOTO MpHMKammKa, no fo TpeGopanilo UpONNNDAIA
pascMaTpnBaeTcd, MpOTHRD BOJW (EPBaro, b ChAy Hpeimu-
canif B3akoya, Kagb B3akiioveunas 3a cuerb proparo ).

—————

Y Mandry ibid. &. 120—122. Ornocuteasyo vainnia skas
uis, Hesmamia, dolus, metus W T. §. CAMOTO JOMOBIAAWIEN CP. ukera
L. 13 contr. empt. (18.1). L 51. aed. ed. L. 4§ 17. doli
excep. (44.4).

HD. §H. & B. (0fmerepManckos TOProBoe yaomenie) Art.
56, 53 (cp- Art. 96, 97, 157). Ham® TOpropuft ycTaBh B
er. 695, Toms XI. 4. 2 go mpog. 1868 r. rosopnth: Ilpuras-
quRD win  cAgbael(b.... NI IONh KARUMT BHIONMB e JOJEERH
yOpapaaTh uymmMW ghAaMd, un 6paTh dymaXb TOBAPOLE AIA npo-
Tamn, 6e3h NUCHMEMHAro Ha TO OT® CBOEr0 X03:ilHa [ROBBOEHIA.
B upormeinons ciyiab mafipennsie y mero Tawie TOBApH 0TOMpaOT-
cg BB moabay xosamsa. Cp. Phw. Ilpas. Cenmara mo ABIy MTocnm-
ROBa, KypHaAh Tpamj. H YroIopnaro mpasa 1873 - e 3. «Jlens-
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Nanuoe oruomenic, oUesHino, HE eCThb NPEJCTaBUTENLCTBO.
Hpewae seero 3a5ep 0TCYTCTBYETD THABUBID OpU3NAKD, Xa-
pasTepnayloniii ipejcraBuTeascTBo —pasibaenie KontTpareuta
u cyOnesta npasb. LlpejciasmTens, Kawp Mbl Bupban Bbi-
me, aBagach koutparentomd Bb cybakb, camn ne npioOph-
TaeTh u3b nes nuuero, u Bch ea mocabjcTBid BO3HUKAWTD
Bb aonb mpejcTasasemaro, rakb OyATrO OWb CaMb KOHTpa-
ruposaidn. Memay 1Thunp 31bep npnkamuisb, ABIAACH KOHT-
pareutont % cakanh, ue mmbers game n medania npioG-
pbrath ama npunnmiaza I cam’b BETYHACTH BL 0paBa o
06432400¢TH, BOZNREMIA u3s caAbiaky, camb apaaerca cyOihe
eKTOMD npoUcHcANNN's Nocabacreili; npunnnnasd upiodph-
TaeTh, cALJOBATCABNO, TOJBKO Yike U3Dh JRNA IpHKALIHKR
BB CHIY NOBaro axra (cessio m. T 1) u opioGpbraers,
koneuno, co nehau rhun  ocoGennocramu w BO3pasReuiamu,
. KOTOpBIY CYHICeTBYIOTH B aunh upoxamuka ). dromy shy-
TpenneMy otauuiio coorpbrersyers n pnbmuee: Takbp Kakb
nocabacrsia  cabagn  UepexoiATH A UpHUiDOAla  nocpel-
CTBEHUO, T0 M c1bara 3ariwyaercs TPARAUBKOND SUO noMINE,
a u~ alieno nomine *). H3m crazanuaro Mokuo 0p130-0bl
BARNOUATH, YTO Jaunoe OTHOMIEnie ¢X0XN0 ¢b T. H. HoCpes-
CTREHUBIN'b TIPEACTABUTCABCTBOMDB; 10 BB AbilcTBuTEaBHOCTH
n ororo wbre, noromy-uro cabaxa zaksouacTca vpuKauiu-
KOMB 3a CBoil cuers, m me 32 cuerh upunguiuaza. Haxo-
HeNs jJanuoe otaomcnic OTJAXUYAETCA OTH NJCACTaBATENLCTBA
u ThMb npusiaronn, BB KOTOPOMD  ouo (IepBoe) CXOAHO
€h T. H, 0€00XO0UMLING HpEICTaBuTeAbcTBOMGB. Bo3nngno-
Benie nocakacreiii ny aunh mpwmunmana npr npescrabuTeIn-
cTab obycaoniuuraercs, karb u3sberuo, Boacii ¢TOPOHD; MesK-
Ay tbwe Kaks BB ganuoms cayuab, Kake H BB HE0GX040-

T@, BEIPYUCHNLIA NPURASINEONB TOPIOBIEIO Bh IaBkE X03muma, npo-
H3BOAMMOA cBOMMM ToBapamMH, 32 COTCTBOMULI  cBOfi cYeTB.. . MO-
JERWATH BBWCKANUO Ch UPHKALIMEA BB NOAb3Y X03AMHA». '

1 o f o . (i

) Tadaugs ibid. &. L01- Tapencn ibid. S. 21—22.
Huumepmaus ibid. S. 29-~30.

) dabaupn 60D, Hnmmepyaus ibib,

— 75

MOMB OpeJcTapTeIbcTEs, nuraroii npuIHINoil CBfIBﬂyM(’}HR_Y
ABATEIBHOCTIIO KOHTPATENTa U BONIKHOBEHIEND nocabacTsil
AJA mpuniniala wh1h,— nocabiersin calakn  BOIHAKANTD
Bb aunb mocahauaro faike vporurb BOAM KOoHTparedTa, Bb.

cuy 3aKOHHAr0 mpejrucanis Y.

TakuMb 06pazods  BHIXOAQTS, OTO Janioe oTHCTICHIE
BOBCE He NPEACTABUTEIHCTBO 1 UTO PHUMLINALE BOaYUaLTH
PesyubTaThl H3b UYKOH 1A uero epbaky. Orgomente 3710,
Kakp ckazano, umbers wburo cxoiwoe ¢b 7. H neoGxo-,
AAMBIMT NNEACTARNTENLCTROMD: BHPOGENT pecMoTRA HA Tae
Koe CXO0JCTBO, 3TO B3 NOUATIA COBSPUICURO pasaagHbI.
Oun pazimuanTes Bo NepBLIXD N0 Xaparrepy CAMBIX'D JBID,
BCTVIIAIOMAYS BT HTT OTHOmerid: nputamary w. T. 0 .ue
HEPAoTh, KOHCULO, PO PadoBB, [ MOTOMY EIM"H.(;)T'L ‘nﬁpaso-
camn mpioGpbrath cedk umymecrso, Torid KD P bl
pbre Bh puyewomtn uparh ragero wpeed ne ny },.‘my. Jsa
YKA3CHHBIA OTAOWICHE PARMCTIOTER AP D 0ib Apyra ;Aa-
abe thun, uto npu neodxeiuMoNt n;’)e;,{:"rnunTeJn;CTM, yua-
crie poanm Tpuezanana pe rpedyevea  an pO3UNKHOBEHIA
cabaka rB ero aunb, 2To BOIMUKHORCHIE cosenriaeTes 1pso
jure u pae, Kawh Mbl puaban, EpoTHRE BOJI URNUTIBIINAAY
pp gangonds ke cayuab wocabacrsia ovn Bosmma':fn',n BB
auns npuunpiada Bh CHIY 0c0oHo  BRIpLKCHLAro  ReJauL
ero npucsouts cedl TarovLlA.

Hraws, posevorpbns paunce otHomienic, AOJKUO CKA-
3aTh, UTO OuO, Oyaydm cXoiud ¢b T. il. 1Heo0X01RMLIMD
[lp(?lICTaB!lTeJ]l»(“'l'B!')M'b 80 MUOTOMD OTINYANCD OT'I)"HCI'O,
suberh ob Thwh cosepmicHno oramuacreax orb  abiicrsd-
TEABUATO BPCACTABUICABCTBA,

OGpamanch Tenepb Kb BONPOCY O TOMB, Kakoe 3ua-

venie gomkuo uMbrb puLd MONATIA  UPCACTABUTCALCTBA BBI-
abrenie n3p merc T. o, HCOOXOAUMATO  HPCTABHTEBOTHA, .

1) . Hepeeconws. iorarie foép. Tpef. ¢rp- 44, HasHBaeTH
faHmoe OTHOWeHie «NeobXoguMOl cessio» . <
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HaJ0 CKa3aTh, UTO W3 BCEro, cKaszauuaro spime, cabayers,
uto Jas OplTis mpegcTaBuTEXbCTBA BE0GX0juMA UPHUAHHAA
CBA3b MekAy HamBpenmiemb, BoXefi KOMTPareHTa M BO3HRK-
nosenieMd mnocabacrsiil »bv amnk npunnunana, neo6xoammo,
uTo6B! BO3NUEKHOBEHie HTO 00ycAOBINBANOCH BOMeil KOHTpa-
TCHTa~— npejicTaBATeN .,

Boipbaenie u3n oGzacta mpeacrasutesncTsa T. H. He-
00xX0auMaro npepcrapurenabctsa mMBeTdh, Kakh BHAHO H3D
H3A0KENUAro, 0UeHb CymecTBeHHBIi Xapakreps JIa onpe-
Abaeuis moustia npepcrasuresscrsa. Teumeps Mol mepexo-
auMb kb Goxbe Tpyamomy Bompocy,—o passmuin MEKAY
IpeAcTaBuTedLCTBOMB U T, H, AOTOBOPAMH BB 11042y TPETHAX b
ABI, —BOMPOCY TPYAHOMY yske nofomy, uto ygosieTsopu-
Terbnoe cro pasphmenie egsa mactrynsio Bb mowbiimee

~ BpeM1,

§ 5. fTauiie npescraBuTesncTBa OTH JAOrOBOPOBH B'L
noaezy TpeThAro (Bertrdge su Gunjten Dritter)

Cubmenic »ToXB cosepmenno pazmuunbIxd  mousTif
naufonbe saTeMuuio m 3aTeMuseTd WOMATIC mpejcTasnTedb.
crea, 80 BMBerh ¢ 1hMB  Bompocs 06b nxw pasanucuia,
MOSKHO CKA3aTh, elle O 4O HACTOAINALO BpeMEHH ejsa-xi
DOCTaBIENT COBEPIICHLO TBEPAO,

Pavcroe npaso reabacrsie mmiwsmayaasmaro Xapakre-
pa pmMckoii obxuraniz ue gonyckano ®b npungno®, uToGbH
3D A0roBOPA  OAHOr0 MOTAM ABUTLCA AAA ApYraro Opapa
mam 06a3auuocTu, Ha OCHOBaHim-IM NpeCTaBMTEABCTBA WA ¢
Apyraro kakoro amGo otwomenin 1); porosops, sakzmuei-
Eblil TakOMD 0GpasoMs, Gblrs mnatomens 2). Opuako Pamt

Y L. 38. § 17. de U. O, (45.1).
) L. 6. C. si quis alteri (4.50). ..emti actionem nec illi nec

tibi quaesisti, dum tibi non vis, illi non potest.

Y

BC MOM'H ILIPOBECTH HTOro npasuia Gedb HCKAOUEHIA; Cb
TakosbiMu Mbl Berpbrasica Bo Bropowd oipbal macroamaro

TpyAa '),

llepBrie yuenble pumckaro upasa Bb cpepmie phra—
FAOCCATOPB! N NOTOMBL KoMMenTatopwi~ 3ambruam pasusny

"MEEAY PBMCKaOMB Bo33pbuieMt Ha DpCACTaBmTEABRCTBO M

B033pbHieMD BOBBIX'D BapoaoBD; onm 3ambinan, uTo WHPOKO
pacupocrpannpmilica o6piuaii, senpern pbiicTrovarmemy
PUMCKOMY DpaBy, Bactofiunro pCEOMCHAYETH A0NYCTUMOCID
npeactaputeavctra.  Yto wme onu cpbaeaw, wroGpl BHIETRA
36 nporusoybuis? IipoGosaas Ceiao opnus u3B BBXD
(Marlinus) ponyerrmocts DPCACTARHTENLCTBA BD RCTOYNH-
KaXD A4 OTALALLBIXD cIYyuaept Bo3rec1n 55 oGmee parnao;
o 970 pe npamwio c¢c6b  couyBciBin BO BCIXB TpOURXB
raoccaropaxs, «Specialia non sunl trahenda ad consequen-
tiam» crasagy Mositinus’y 2) Torza ppupymaan BRIATH B3D
npoTuBopbuia pocpeacTBOMD UNCTO CXONACTHUCCKATO TpieMa,
Accursius ckasanxs, uro cabpyers pasanyath,— o6hmaeTt-an
ApYyrad CTOpOna YNIATy TPETbEMY CAMOMY 0rOBapuEAICIIEMYCA
i o6bmanie Gypers naupasieno wemocpeicTBerRHO BHa BMA
tpetbaro. locnbanaa crunyaania, no mubnio raoccatoposs,
nepbiicteuTeabua;s ueppan, ecan konrparents nybers nurepecs
Bb o0bujania Tperbemy, paeTh MCKTL Koutparenty; ecau-me
nogobuaro wmurepeca HETH, TO JAA HEro ABAAETCA TOABKO
naluralis obligatio, ut alii detur. Takums oGpazoms cno-
maaoch npasuro, uro verba obligaliva gomknsl OpiTh Ha-
IIpaBaenbl 4a nsa  KORTparenta, a verba execuliva morxa
ObiTh HAllpapiensl ma Jaue TPeTbAro, m cTAmyIAllis Oplaa
Abiicreureasna, (Promitlis mihi, quod dabis Titio—pbiict-
suteasra; promitlis Titio, quod dabis illi—ueabiicrentens-
Ha). ITEME 0pieMOMB DONOKCHie pUMCKAro IpaBa o Leo-
OycTAMOCTU npeAcTaBaTe’sbcTBa B Ovasinmnctsb cayuaess

'y L. 13, pr. D. de pign. act. (13.7), 1. 3. C. de donat
quae sub modo (8.55). L. 7. C. de pact. conv. (5.14).

’) Byxga. ibid. &. 121—141,
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morzo OwiTe oGoiigeno; mo OTH HTOr0 HA JOATO 3aTeMnH-
q0ch. MONSTIE WpeACTaBnTeAbCTBA, NOTOMY U9TO OHO ObIRO
cmbmano ¢b jorosopaMm BB DOIB3Y TPCTHATO.

Horpra 3akouoparesbcTBa JONYCEKAIOTH KIKD HpeACTa-
BATENBCTBO, Takh W AOLOEOPBI €D NMOJB3Y TPETHATO JApHa.
Hpyccroe yaomenie k. I+ tur. 5. § 74 n ¢abp.—Ascr-
piiicriit rogeres § 881 m 1019.—Code civile art. 1121,
1165. Cakcouckiii § 853, 854.

Yro-e rakoe forcsope! BB NOIB3Y TPETLATO B BB
4eMB AXD OTAMUie OTH NpejcTaRATEeNbCTBA?

CymuocTh Ha3BaHuLIXG JOTOBOPOBD YAOBIETBOPHTENB-
usIMb  06pa3zoMt RRAcHena ToAbKO B Hopbilwee BpemA
Humepmanoms 1) wo navago sromy sblaceniio 0bl10 0010-
Keno eme bepoms 2),

Beps moaxoants ®b BLIICHEHiD CYHIUNCTA AOrOBOPOBE
BB NOAb3Y TpeTharo oMumpnueckums cnocoboms. Eeam,
rosopntd oub, N. oGbmaets A, 3an1aTnTh N0NKHYIO UMD
(N) cymmy T, 10 A we uwbers mpasa mwa mcksn, udo Tpe-
Oopaule, Koropoe Xoucrs Yjiomaersoputh N, ne Kacaetca A;
T uwe momers Hckath, roTomMy-uro emy muvero ne ofbmano.
JdTord cayuaii, no crosams DBepa, puwoan®k coorsbrersyers
puackoMy moxoieniro: alteri stipulari neme potest. Ecau,
naxbe, moexb oO6bwania N. yuraret A. cupocurs ero, jod-
went-au ont (A) uswberurs 065 sToMd T, u N Ho3BONHTH
aro, 16 A TyTh 6viers Ablictsesats, wawb 3sacryuawowii
M 1o G, kakp mpegcrapureasr ero. Hawouems, ecan A.
uy rromunaers N, aro oun (A} mmbers wa mero (N) Tpe-
6c 3amie Bo 100 m nopywaers N. sammatars ostn 100 T,
Koropbia N tome pgoxmens n'T; 1o m3b o6bmania N spasercs

') ibid. &S. 50--85.

2) Weber Bie §. g. Lertrdge ju Guunften Dritter. v Jahirbh,
f- Dogmatif. B- 6- S 131'—1)85, itfleir D Sak
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npaso tpefosania axa A. Db 9bi0 moab3y 3aKMOUETCA BB
nocabpaems opambpb wourpants, cupamusaers Beps
OpU3HaeTh, UYTO BB IOAB3Y NpOMACCapa, a He TPeTLaro,
X0TA JOTGBOPHl TAKOr0 pOJA @ HA3LIBAIOTCA <JOroBOpaMd
Bb DOJK3Y Tperbsro». Haspamie 5T0 Bepn npm3naers HA
OCHOBaHIH N3JOMEHRAro 3a meylauno BpipanHoe, B6o «BB
abiicteaTespHocTn Takie Joropopsl He CYIb JOTOBOPEI BB
10Jb3Y TPETBATO, HO AOTOBOPH BB LOGb3Y CAMAro UpoMmC-
capa, npm demb yiKe dToTh 06bmannoe emy mcmoineuie me-
PEBOAUTD HA TpPeTharo» '). JTH AOTOBOPLI €CTh AOTOBODPH BB
IOJB3Y €aMOro NpoMuCCapa HOTOMY, UTO IIPHUMHHOE OTHO-
menie (Caufalbezichung) oGbmznia (dad ‘warum? aud weldem
perfprechen wird) memuTd BB OTHOMEHiAXD NpOMHCCAPR KB
UPOMETTENTY, a ne OPOMATTERTa Kb Tperbemy Jauny 2).
IloaTomy BBIpasKenie rioccaroposs m mx'b nocabpoparexei,
uT0 mpoMmceaps jodment wumbrs muTepecs B ynaarh
TperLemy, beps cunraers 3a meyjgopaeTBOpuTeIbHOE BbIpA-
menie pbiicrenrensno sbpuoti -Muican °). Hraks beps aga
ABHCTBUTEABAOCTA T. H. JOTOBOPOBD BB MOAB3Y TPETHATO Tpe-
Oyers cymectsopania u3sbernofl opnjniieckoil cBa3n MEKAY
NPOMATTERTOMB 0 LIPOMUECCAPOMB.

Ev PBepy mpumkuyan s5 atoms oruomenin Perexas-
cOepreps n I'apencs. PeresncGepreps ropopuTs ‘)i «mce
noiuenie OTHOCHTeAbHO TPerhAro umbers TOUKY omopbl
BB OTHONIEHIH HpoMuccapa Kb mpomatrenty». Taxkp e
I'apencs °): «Causa oGbmanis nponorrenta Bo BCbXB Cay-
uagxn AbHCTBUTENBHBIXD AOTOBOPOBD BB MOAb3Y TPETHATO
€cTh lopmiuueckoe oOTiomicHie MeKAY OPOMHTIERTOMD H
npoMuCCapOMB, OTHOMewie, IPH KOTOpOMB CBb 00buxs

1) ibid. S. 133—136

) hid. S. 136, 137.

3) ibid. . 139,

1) Rrit. Vierteljabraidr. §. Gefeisgebung und Redytdwifjen-
fdhaft. B. X[ S. 559—56Y-

5y ibid, & 211.
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CTOpONs WPORCXOASTE W(HOJNenis,~ mcnoanerie npommc-
capa UPOMHTTEHTY, 3a KOTOpo€ NPOMOTTEnTH ¢b cBoOeli
CTOPOHBI  0043b1BACTCA Kb UCHONHEHIIO OTHOCHTEABHD HpO-
muccapa. 9to mocabimee memosneuic vce man otuactm mpo-
MACCaPD Cb COTJacid OPOMATIENTA NAUDABIAAETH TPETBEMY>.
Ho raasueims o6pasoMt upumais m passnIb Mbleas bepa
Ilnumepmans, xota ous Bo muoroms c» Bepoms m pacxo-
autca. Pascwmatpmpan mpepmectnylomin MONLITEH KB 0Ipe-
Abzeniio cymimocrs AOTOBOPOB® BB MOAL3Y TPETHATO, HTOTH
aBTOPE Tpewije peero abmaers 1) ympexs PereascGeprepy
n Papency, uro omm npumenyinm s bepy, 3alsiss, uro
OWh CYIECTBEUNno Apyrums 06pa3oMs MOHUMAETH JOTOBOPHI
BL UOJAB3Y TPETbAr0, WhMD DONUMAIOTH HTH JOTOBOPHI caMIl
PereancGepreps o lapencs (Takke n Yureps). «beps, ro-
poputd lumvepmant, nouuMaers moAs HazBauUBIMD KOH-
TPAKTOM® TaKoli, W3 KOTOPar0 HPOMECCApD HONYUaeTs
[paBa oTuoCATENbIO YHIATel TpeTheMy (cp. DBeps. ibid,
crp. 185, 136, 144 2)-); memay rhub Kaxs Perensctep-
rep %), Tlapencs %) © Yureps ®) npm  pororopaxs kb
I0AB3Y TPETBALO OPA3NAITD NCIIOCPEACTBEHIOE YHOTHOMO-
uie Tpetsaro. Cw touru 3pbnin Bepa tpeGopanie upuvau-
noii csazm (Saufalbesichung) nmeiuo memAy nposurTenroMs
m OpOMECCApOMD COBepUIenuoO NouaTiios eccan obbmauie
A3€TCA BB T0AL3Y DpOMICCApa, onL AOLKCND TOAYTUTH
BCKD OTHOCATENALHO YOaAaThl Tperhemy, ecan cabgosareanuo
eMY JOCTaBigeTcA W3BheTUAA DMYUIECTBEHHAN CTOUMOCTE (BB
puah TpeGonanin), To matyparbmo m causa Toro pocTas-
Aedi  poamuna OLITh MeMAY DPOMOTTEHTOMH U npomucca-
PoOMB—Ii€ mHaue, Kakp ccxu-061 cojepmanie o6buania

1) ibid &. 71,77.
') ©. 144: Ilpaso ua ofbumanmoe 81 NOJB3Y TPETHATO HCMOJ-
HeHie ecTh npago, HpiOﬁp’ETGHlIOB ne TperoeMy, 10 GaMOMY npomuccapy-
%) ibid.
Y ibid. S, 140.
) Die Vertrdge 3 Gunjten Dritters oy Jahrob. §. D,
B. X. &. 63.
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6bII0 HampaBIEHO Ba YOIATY CaMOMY HPOMHCCApY. Hampo-
™t ¢b Toukn 3pbuin Yurepa, Uapemca u Peremncéep-
repa pekBHIAT6 HpUUAHHO CBA3H, cymecTRylomeil MemAY
NPOMATTEHTOMBA [IPOMUCCAPOMB, MOKETH HOANEHATH COM-
nboiro. M60 Take Kake WO MOHATIO ITHXD nacarexei
Tperiii apioGpbraers (camoctoatexbnoe) mpaso TpeGopamid,
TO ovenh OJM3KO HpejmoONOWKeHie, UT0 MPUYNHHOE OTHOIIE-
Hie JaHHATO BB NOAL3Y Tperbaro o6bmania joxmHO ObITH
Mem]y OpPOMATTEHTOMD M TperhuMb. lcmoanenie (Suwen.
bung) m ero causa cyrs mepasybibuble MomenTs lOpmRABYe-
ckoii cpbakm: Taks kaks mo mmbsio Ynrepa m PerexncGep-
repa OpoMUTTENTh HOCPeICTBOMB cBoero oGbujania pocras-
AAeTh WMYmecTBenmyi crommocTs (TpeGoBanie) Tpernemy,
TO @ NpuYgHY BTOrC KOCTaBAeHiA OHB HeoOXOoAUMBIMB 006pa-
30MB AoMKens UMBTb OTHOCHTEABHO TPETHArO>.

Cans Tammepmans 1) mexoquTs M35 HOXOKenia, npus-
nansaro oosbilmeii maykofi, uro Beakiii amymecTsennsiit
KONTPAKTD COCTOUTD HM3L ABYX'h HepasabibubIXh cocras-
HBIX'B UacTeli: n3b uCHONHenia i WPHUAHICCKATO OCHOBAHIA
(causa) aTOro ‘mcmoanenin; TaK® WUTO causa HCHOXHEHid
AomKHAa Haxoputheda Bb auub Toro, womy sTO mMcmomneuie
HallpaBleHo, KTO ero Aoikend moxyuars. f me mory, ro-
BOpUTH IluMMepMan®s, JOCTABATL HMYU[CCTREHHBIA BBITOAbI
A, uroGel mocpegcTBOMB 9TOrO Ojaputh X. Hauporass
MOEHO FomycTHTh, 4TO A ynjagmpao A. 100 motomy, uro
X uxs emy (A) jomkemb W uTO A IOCPEACTBOMB 3Tl
yoaaatel xouy opapute X. To, uro 3gbcs no subummocrn
ARIACTCA YUOMaTOli oTaocutespno A, ects BB AbiicTBuTeds-
HOCTH JOcTaBiemie RMyu{ecTBeHHMXB BbiToAs X m Bmberh
¢b ThMB memoanenie co cropoust X mo otmomeniio Kb A.
Moe ucnoanenie oruocmrensuo X AemATH BB TOMB, YTO f
YCTPaHAK OTH Hero ymiaty m3bh €ro nMymiecrsa OTHOCH-
TeIbHO A; mcuoxmenie-se coO CTOPOUBI X MO OTHOWIEHIW
Kb A OpONCXOANTH BH TOMB, uTO ero (X) mMymecTso ue
noIyYaeTs oloraujenia, LOTOpoe JoMEKenh OplaB OPOU3-

1) ibid, &, 7885,
11
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BecTd Moii mOJapokb, a yro 310 oGoramenie HACTYOaeTh
8b amymectss A. Ilepsoe mcmoxuwemie cosepmaerca dona-
tionis, mocabanee solvendi causa. BooGmie-xe opajagecKoe
OCHOBaHie EMYNIECTBEHHAr0 HCMONHEHIA MOKETH GbITh, KAKb
9TO COBEPIIeHHO NOHATHO, CaMaro pazmo00pasHaro Xapak-
repa: donalionis, dolis, conditionis implendae, obligandi,
transigendi, solvendi causa m. T. m. ‘

Mraks Beakoe umyulecTennoe uHcmOXHeHie JOMKHO
uMBTh cBoe lopuamueckoe ocmosamie (causa) pb amnh TOTO,
KOMYy 3TO HCHOAHeHie HANpPaBleso; NPH TOMB HA CAMOMD
abab wacro mpomcxognts, wro mpw cymecrsopamin ABYX'B
I0PEARIECRUXT OCHOBAUI MPOMCXOAUTL 0AHO TOIBKO BMY-
mecrsennoe mcuoanenie. jHuamenwvims mpambpoms sroro
apaserca assignatio. Ilo sabmumoctm sgbesr npomexopmts
TOALKO OAHO HCDOMHEHIE OTH accHTHaTa Kb accarmarapy,
Ho BB pbdcremTesbnocru—nava: ors accmrmata KB accur-
HauTy # oTb nmocabguaro kv accurmarapy. MUéo c¢b oot
CTOPOHBI ACCHTHAHTD O0BABMIETH accHruaTy, 4ro yniara
Ch €ro (accmraata) cTopousl accarnatapy Oyners mmbip
Buatenie YUIATHI caMOMy accurmauty, ¢b Apyrofi acemr-
HaHTh OOBABAANETH accuruatapy, 4wroOH onb yuaary, cabe
A3RHYI0 MY CO CTOPOWBI accHrHaTa, CYATAID 3a YOAATy (b
ero (accurHauTa) CTOpOHHI.

Hoxuyio anasorito cw accarsaniei, rogoputd [lammep-
Madd, Hpelcrasadets n delegatio !), kotopas oTamuaerca
OTH accarnamia ThMs, 4ro Belzvisaers He pealbnoe mcuoi-
Hie, a o6a3arelbcTBe niblil aorosops. Jorosops, Bakaw-
GeHHbIH HA oOcuoBaMim jJeleranin MemAy geleraToMb m
Aeleratapom’s, upejcrasasa no submuoctm eguuaunoe
HCUOITHEHIE NEPBAr0 OTHOCATEABHO BTNPAro, €cTh CpeACTBO,
Ipi TOMOWE  KOTOPZro Bh OAHO W TOKE BpeMA IPORCKO -
AUTD BCOOINEUIE €O CTOPOHSI JeJeraTa AederauTy U cocro-
pombl mocabamaro pezeratapy.

Orp accursanin u Aexerania (ocoGenno wuocatuet)

1) By TBeHomd cMmcad
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IO JOTOBOPOBD BB mOAB3Y TpPeTharo, roBopuTs aMmepyuans,
0Z@ND TOIBKO IArs,

Taxike w npm jorosopaxs BB NMOIAL3Y TPEThATO Cyme-
CTRYIOTH ABA YKOHOMHUECKIA HCLOOJHEH1A: CO CTOPOHBI HpPO=
MUTTEHTa NPOMECCAPY H COCTOPOHBl UOCABAHATO TpeThEMY.
Ho o6a ata ucmonnenia cosepmatorcs, oo Belpaeniio Ilam-
MepMana, unisono,—o6a oum BHBMHAMB oﬁp..a‘?,om cla-
BaoTcA B0 oguo. Kamjpoe nss atax'h mcnolneuifi, Kouevao,
pmbers cpow causa B AEgl NmOJYYaomaro 3To memotue-
uie. Takoms o6pasoms tamn, ryk nosuammomy Bcero Bb-
postube Gpln0 npepmonOKHTE HMYIECTBeNHOE HCOOIHEN:e,
HMEHHO OTH OPOMHTIEHTA Kb TpeTheMy, TaM’b €ro BOBce
pbre. Henoxuenia npodcxoaTs OTH IIPOMUTTEHTa KB OPO-
Muccapy u otp nocaxbaaaro Kb TPeTheMy,—Mek1Y NepsbNG
n tperbumb wbTh causa, nm mcooruenia. OsoiicTBo Iopm-
Augeckaro ocuosamia (causa), mumbromaro mbcro Memay
HPOMATTEHTOMD W MPOMACCAPOMD U MEKAY HOCABIHUME H
TPeTHUMB, MOKeTH OBITh Takme pasHoo6pasHo, Kakb H
opd Apyraxb UMYIECTBEHHBIX'D HCHOMHEHIAXD.

Takosa rteopia IluMmepmana OTHOCHTENBHO CYMIHOCTH
IOTOBOPORL BH HOAb3Y Tpetharo. Oub ocmorbsosaaca Mub-
BieMb Depa 0 HeoGX0AuMoCTH Kay3aabuaro OTHOMICHIA MeX-
AY OPOMRMTTEHTOM> ® IIPOMUCCAPOMD W Pa3sulh ero, HO
suberd ¢b Thub ous yjepmarp TOTH DpU3HAKL AOTOBO-
POBD BB IOAB3Y TPeThAro, Ho KoTopomy Tpertiii mpiodph-
TaeTs Upaso TpeGopamia WL 03HAMENIaro JOrosopa me-
nocpejcrsenso; Mekiy thus kakp beps caaTain mpaso
Tpetbaro upoussoansimbs (lapemes. i6id &. 116. nassl-
Baers ero Téopilo Ableitungdtheorie), noaytaempins TpeTh-
UM'B OTH OpPOMUCCApa BH CHEY MOATAAMBATO YOONHOMOUIH
(Grmddptigung) 1.

Br 1opuanueckoii antepatryph cywmecrsyers momeITKa,
npauajaexaman ojuoMy u3b nopbillEXD yueHslxh, mmed-

1) Bepns. ibid. § 6. ©. 147,
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o Tapemcy 1), o6vacunth cymuocts AOTOBOPOBE Bh TONbe
3y TPeTLATO copepumiento ocoGenusinn oG6pazoMs. Opp
nbiTaescd npumbuuTh Kb HazBaHEBIMT AOroBOPAMD [OHATIe
O peoIeKTOBHOME Abictoin npasa (Reflerwirfung), flouaTIC,
yeranosaeunoe lrepuuroms. *) Tapenes TOBOPUTD, YTO HpH
AQHHBIXL J0rOBOpax’s HACTYNAETH BH NOAB3Y TPeTHATO ped-
nextasuoe pbiicreie mpasa; Tperii YUICTBYeTH, BH BbI-
FojaxXs Jorosopa, torja waks oab ponce ne €My Hanpas-
anaacs. Ho ma aro cnpasepamo BO3pakaers [lnammep-
Mads %), ar0 jorosoper m WONb3Y TPETHALO CB pediek
THBEBIMG  abillcreiens npasa cpaBuenst Gpith me MOTYT®.
Hazsanurie gororoper ocnopsipators Ana 3-ro npaso, nmke-
Tceca BL BOAY wpu 3akliouenin  jorosopa; pedaekTaBHOE
e ablicTeie IipaBa  ecTh ToOabKOo cabacrsie 0paaavecKaro
®aKTa, aue ero ubas (Mrepnurs, ibid &. 288). Bupouems
u caMb Tapener arto Ipu3naers, Koraa ma erp. 217 ro-
BOPATE, YTO UpH  paséupaeMbIXs KOrOBOPAXD TpeTiii npio.
6pbraers cormacno e nambpeniens n woreit manncinen-
T0BD, MM Koraa ma etp. 269 yuorpeGasers BBIpaiKeunie
cgewollte meffexmirfungcn»-menaemoe peaoaexrtuBnoe abiicrsie.
lIpusnasy pesnexrnsnoe abiicreie »p AOTOBOPAXD BB HOABIY
TpeTharo npeamamBpenurims, I'apencs 1hMt campimy npn3-
aeTk, UT0 ero pesxextnsnoe pklicrsie mocutn pa ceGh
vike apyrie upmswakm, uwbub Taropoe-me y Hrepuwura, n
9THMB NOKa3bIBAETH, 4TO Teopia Hrepuura g1, AOTOBOpPaMB
Fb LOAL3Y Tpetharo nenpumbumma. Boodme lapeucs, rakm
rosoputd Ilmumepmans ¢), o0peiBaeTs BeARYIO cBA3L cpoel
Teopin ¢k Teopicit Hrepmura. Oug UPUAYM3AD Kakoe To,
Takb CKa3aTh, yculennoe pesdekrusuoe )hiictnje npasa —
“imeraemoe» peaxcwrusnoe abiictsie: mo nro BhIpamenie
no mbreomy sambuauite oguoro myy nosbiimuxs pyceruxms

1) ibib. &S. 204—974.

) . . o
) Die Reflerivivfungen. py alrbh. f. D, B, X, &,
245—354, : b f ©

*) ibib. &. 75,
) ibid. &. 715
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nucarexeii, umenno Hepcecona 1), ects mnnuto mnnoe, KaK®b
contradiclio in adjecto. Taxumn oGpasoms monsitka [a-
peuca o6ocnoBaTh AOrOBOPLI BB H0AB3Y TPETHATO HA Ped-
TexTusuoNs Abiicrsin gpasa jomkua Opith npusnana  ge-
Yaasmeiicd,

Iocab toro, wkawm onpepbaena cymuocts goroBopows
B WOIL3Y TPETHATO, MOMKNO pepeilTn Kb Bonpocy o TOM®,
RAKOE CYIMECTBYETD Pagautie MewAY Hrudu JorosopaMu i
opepcraputeanctsons. Ho pan Goabe acuoit nmocranmopku
BOOpOCa 0 MCKOMOM'B  pasquyiM Ml cupraeM® neobxojm-

- MBIMD  OCTAHOBUTBCA Cnavyala ua CXOJCTBEHUDIX D HepTaxs

060UX'D PasdUpacMbiXT UHCTUTYTOBD.

Morosops B% nomLsy Tpersnro ects rTaxoii AOTOBOPD,
B3% KoToparo Tpetiit coofpasno wamkpesio uw poat xon-
Tparentowt  upieGpbracts wemocpepcrrenno  cofernenuoe,
CAMOCTOATENBIOE TIPABG *).,

31 panmaro onpepbacnis mngun, wro IPH AOTOBOPAXD
Bh IOAB3Y TPETLATO, KAKD W npn upejerasnreanersh, cy-
MECTBYeTs pasybacuic mo pazamunpivs  aanamb  cBOHCTRD
Kowrparenta  jorosopa n cyGwenta nponcTeRIONAXD  WAB
aorosopa  nocabpcrsiti: wano NpeJeraBuTedsh, Takh 31BCh
SaRMouatoniit fororopts B3 nozpyy TPCTLATO Juna,—oba aB-
AHIOTCA  KouTparentamy; ¢b Apyroil CTOPONBL, KAKD Hpej-
CTapasemolil, rtakb 0 Tperiii  (»m pazbupacMpIXG  J0roBo-
PaXB) —00a, e ywactsys pw 3akrovenin aoropopa, apas-
1074 ero  cyGmexramu, moxyuawTh UPOUCTERAOMiA  N3'B
HIcro mpasa u oGasaumocrn: ofa oun maxogaTes in obliga-
tione ). Ilpuroms raws g ROCOBEOPAX'D B HOZL3Y TPeTh-

) Monarie gobp. mpex, ecrp- 63,

) Tapeues i6id. &. 2069, Yurepw ibid, &. 6. My
mepmans ibid. &. 61.

®) Hpu obbmanin  ymaarw TPETLENY  BOBMOWNEL B Cayyad:
I Tpedoranie, LLITeXMOMee AT gavuaro oblhmauii IpHUALICRATE
CaMoMy HDOMNCCAPY, I OMT MOBCTH HpuiyInih UPQUIBECTH TPEThE-
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aro, Taks m npu npegcraBurexscrs Tperili moaywaers mo-
carbgcreia gorosopa BB cmIy ABHO BHIpaKeHHAro uambpe-
Hid, Boam cropond l).

Marbe rags opm mpejcraBuTexbcTss mpasa m o6asan-
HOCTH BO3HHKAIOTH B3 AOTOBOPA ANA NpejJCTaBI#EMaro He-
nOCpeACTBenHO; TAaKb I BH JOFOBOPAX'H B MONb3Y TPETHArO
Tperiii moay4aerTs HEUOCPEACTBEUHO CaMOCTOATeNbUOE, HE=
npom3sojmoe npapo Tpedosania Kb ppomurresty. Crapas
mKoxa, nocabiuuMs npeacTaBaTeleM’b KOTOpOl aBmiCA,
KaKD Kawmercd, Bepws 2), cuataxz mpapo, molydaemoe TpeThe
e OpE  pa3bmpaeMbIts  AOTOBOpax’®, MPOU3BOAHGIMD; HO
ukoxa mopbiiman, raasusiMb oGpasoms b anub Yarepa 8),
OTBEepria rocmojcTsoBaBiee Mubuie m TBepAO YycTamoBmAA
11elI0CPEJCTBEHHOCTh, CAMOCTOATENEHOCTh UPABA TPETHATO .-
Jeps, Kakb Oblro yme 3ambueno Belme, cauTals JOroBOpSI
Bh IIOAb3Y TPETHALO JOTOBOPAMH BB HOJb3Y CAMOT0 NPOMEC-
capa, IOTOMY-4T0 Kay3albnoe OTHOLICHie BO3HHMKAKOWAr0
o6asateabcTBa oub BuAbAB BB OTHOIMIEHIAX® IPOMATTEHTA

My yInaIaTy, WAH TpeTili caM’s M HemoCpefCTBeHHO YIDABOMOYMBAETCH.
Bw mepmows caydat TpeTilt ecTh Hu 9T0o @HOe, Fak® Solutionis causa
adjectus, outn maxogurcA ToIbko in solutione; Bo BTOpOMB, Hampo-
TUBS, oAE Haxojpurca in obligatione (Uummepmans ibid. &. 50,
51). Ecan BB nmepsomb caydat npaso TpeboBaHia moayyaeTh CaMb
NpoOMUEcaph, TO ecTecTBEHHO, 4YTO0 TPeTilf moaysaeTrs HTO nOpamo
TOXBRO IOCPefCTBONTD IleCcil; HAmpoOTRBL BO BTopoM's cuiyiah, Rakh
ckaszaHo, Tperift -mpiofpBTaeTs HeNOCPENCTBENHO CaMOCTOATEALHOS
npaso. Hazpamie goromoposs BB DOAB3Y TPerbaAro JOI®HO OHITH
OTHeCENO, Kakh cnpasefanBo roBopnTs Llmmmepmant (ibid. &. 84.
YAnm. 101) ro BTOpOMY cayvaw, MHOTOMY-YTO ToibKo 3RECH MoAy-
9aeTs TpeTili, Takb CRA3aTh, PHULHYECRYH BHIONY, fOAL3Y,—Ipa-
Bo- Hanporne®, xorga tperifi Haxogmrca in solutione, goroBops
3aRAI0YaeTc CckopBe BB NM0AB3Y CAaMOro IpoMuccapa, Yhms Tperbaro.

1) Hammepmans ibid &; 65. Yureps ibid. lapeuncs.

*) ibidb. Jabaups ibid &. 194, 195. Casanrn. Oblig. IIL
S. 74, fg.

) ibid. &. 61. fg.
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Kb 0pOMECCapY; Ha OCHOBAaHIM 3TOr0 OHB NPHOACHIBAIE
Opaso TpeGobamia mpommccapy W TONBKO YiKe OPOH3BOAHO
OT® HEro AaBaldb dT0 npaso Tperbemy. [Ipormes 3TOre BO3-
crans Yurepb !) m ¢b osueprieil BBICT2BEND COBEpHIEHHO
IpOTABONONOKHOE WONOKeHie—HUMEnHo, UTO NpPOMHECCAPD
Bb JOroBOpax® BB MOAb3Y TpeTharo He upio6phraers cams
H@Rakoro TpeGosamia. Jpyrie yueuvie 2), xors mue Bnoauh
OpU3HATD 9TO NOJOKeHie W HAXOAATH, UTO W UpPOMHCCAPD
MOKETH OONYUHTh [paBo TpeGoBaHia ®3B> [OroBOpa BB
00Ib3y TPeTbAT0 (BUPOUEMB M CaMbB YHIepD BCKOAb3b 00
9TOM: YOOMHH3eTH), HO H OHA COTIacHpl Cb ThMB, 4TO
8T0 mpaBo TpeGoania npommccapa coschMb me To, KOTO-
poe dpmuagnexurs Tperbemy,—eMmy oGbumaerca we camoe
mcmoruenle, a jJocraedenmie ymaatel Tperbemy *). Ho ecam
upomuccaps ne npiodpbraers w3 pasbupaeMblXD A0roBo-
poss HoRakoro upasa tpeosania maa opio6pbraers me To,
kakoe mupioGphraers Tperili; To ecrecTBenuno 3akmouenie,
UTO [paBo TPETHATO €cTh CAaMOCTOATENbHOE, HENPOB3BOAHOE,
HEDOCpeACcTBenno eMy npunapdesamee upaso. «Tperiit opi-
o6pbraeTs ceoe upaBo uepess mpommccapa, HO He OTH
Hero>. Ilostomy rtperili nurakumb oGpasoMb He MOMKETH
G6ITh CUATaeMs BCTYNAOWAMD B LpPARO DPOMHCCApa, Ad
Aorauecku Gb110-0b1 HEROZMOKNO WPUHATH Takoe OPEEMCTRO,
HOTOMY -4TO NpaBo, BoO3UWKAlOLIEE AN TPeTbAro, JIA HpO-
Muccapa BO3HHKHYTL e Moets %). IIpaBo Tpetbaro Bos-
HUKaeTh ipso jure 5) m BH TOTH MOMENTH, BB KOTOpHIH
BOO0Ule UPaBO BO3WMKAET® H3D AOTOBOPA, BE KOTOpbIM,
cxbiosarexbno, mpomuccaps mpioGpbraxs-661 npaso gaa
ce0d, ecan-Gb Koroops OblIh BaKM0YeUs BB X0 N0IB3Y ©).

) &. 62.
%) Tape . S : .
ibib.C)‘S 5%6?01567% 38, 39, 143, 241 PereascGepreps
%) Tapeucn. &. 38,
*) Tapeucns. ibibd.
5) Yareps ibid. &. 64,
®) Tapemcs. ibid, S. 246.
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Hraws ®akh OpPH NpeAcTaBuTexbeTsb, Taks W Opm JoroBo-
paxb Bb OOIB3Y TPETbATO Tpetiii npio6p1n‘am camocrog-~
TeIbHOE, HeloCpPeACTBEeHHOe npaso TpeGosania. Bw sToMB
sakraiouaerca uxb riaasnbiiinee cxogcrso,

Cymecrsosanie ¢TONb MIOTHXD I CTOJb CYLICCTREH-
HBIXD OCIIAXD MePTH Y 000UXD pasbupaeMblx’h HaMu HHCTH-
TYTOBB, TWOCAYWKIBIIEE, KCTATH CKa3aTh, upHIuHoil cmb-
menix  OTUXD HHCTHTYTOBDL BB Cpejuie pbra, ne ynmuro-
HKACTH OANARO U AAIKE ne 3aTeMHACTH NPHIIINIAIBHATO Pas-
Juuid  JaulplXs  HUCTATYTOBB. BB uembuKe XeKDTH 3TO
pazanuie?

Ipu npeacrasureanctsd mpomurTents nocpeacTBOM®
o0bmwama upomuccapy—-npejcrapuredio rocTapaATETH opHH-
IuImany uocabiuaro —npescTapaaeMoMy BMYHIECTBEUHOE M
noaunenic w, cabgomareanno, no oTuomenin KT aTOMY-¥'e
upexctapnseMony upecabayers ous uspbernyio causa, Mek-
AY TDOMUTTCHTOM'S M HPEACTABUTEACMD, PABI0 KaKD H MEKY
IIPCACTABUTCACMS 11 HPUNIUIIANOMD €r0 0TS NI K& y3aALULIX'D
OTHOICHIL, U1 UMYIICCTBEIULINGD TCHORUCUL. IIpegcrasurean
TOABKO BaMTILICTD NPLACTABIACMATO B kM0l KOHTpaK-
Ta. Takuwts olpazenss upnupejerasuteabctsh uaxointes pb
HATUUHOCTH  OAHO  TOJLEO Kay3aapuoe OTHOWIENHIC —MEK]y
OpPOMATTENTOMDS W IPUUIIIATOND—0# c0OThbeTBennd 3ToMy
OAMO ~ TOALKO WCHOLEeHIE €O CTOPOIBI lepsaro Kb MO-
cabauemy. HaoGopors npu AOTOBOPAXD BEH 10AB3Y TPETb-
JATO CYMIECTBYIOTD, Kawb OLINO cKazamo wulme, JApa Npu-
THANBIA  OTHOINENIA—MEIR]Y HPOMHTTENTOMT I OpOMHCC3 -
POMB I MCIKAY mOCHBAUIMD W TpeThUMT, a motomy cy-
MECTBYIOTE: 1 ABA  HMYIECTBONUDIA  NCHOTHEHIA —O0TD Tep-
Baro RO BTOPOMY I OTH BTOparo kb Tpernemy. ilenoane-
uig JKE €O CTOPONBI LPOMHTICHTA Kb TPETLCAY He c¢Yie-
ctayerb. lraks npw  upegcrasnteancrek HPONCXOANTD
OMHOUTCHMAA, UPH  ROTOBOPAND WD HOALIY TPCTHATG ABY-
wiennad cabaka, IHootomy mpn npegcrasureasetsh Bozuie
RACTh A0roBops, ROTOPLIE 0PI HOHMATBLIOMD nopagkb tpe-
OyeTs BIT CBOCrO CYICCTROBANIA TOALKD ABYX'T A0I'B, -~
mosBiaenic TPETLATO (upeacrasnredn) cayuaiino; mpu aoro-

BOpax’s BB NOIB3Y TPEThAr0, HANPOTHBE, AAKC U HPE BOp-
MaIbHOMD HOpasKE jommmpl GbiTh HE0GYOAMMO TpU y4acr-
Bylomia xmna. Pasanuie MEKAY HPeACTaBuTeNbCTBOME M
AOTOBOPAaME KB N0JAb3Y TPETLArO Xexutrh, jarbe, BH TOMD,
UTO OpeACTaBATedh MpeANpnuOMaers uyKYyio 114 ceGa cgba-
Ry, upoMumccaps-me B na3BAHUBIXD CCHUACH AOTOROPAX D~
CBOI0 cobcTseunyio ). Bpio Toabko-uTo cKazamo, uto opa
HOpMAIbHOM'S UOPAAKE  A0rOBOPD, BOBHUKAIOWIIN uepesn
fpeacTapmrens, TpeGyeTh A4 CBOET0 HOABIEHIA W cymiect-
BOBAUIA TOZBLKO JABYX'B AA0b—UPOMATTENTA H TPETHArO
(npmunnnana); a3m srore BOANO, YTO WPCACTABATEAb BB
Rorosopt ecth Jume mocTojOHMeC, cayvaiino npasxojamee,
a moIToOMy u cpbara auam mero ecrn uymkan cabaka. Ha-
060poT® npm A0TOBOPAXH BT HOXL3Y TPETHATO NMpOMHCCAPD
TPOUSBOJUTE TO, UTO M IPH HOPMAZBHOMT. mopaakh oms
PON3BOANAD Ob1, — NPAKHAMACTD HCOOXHeRic co CTOPOHLI Qe
MUTTEHTA U C'b CBOCH CTOPOHBI NpPCANPUHIMAETD TaKOBOE mO
OTHOMENI0 Kb Tpethemy. Ilat aroro BOANO, YTO NpOMHAC-
Cap, TPeAUPUNAMACTD e WYIKYI0, a CBOIO c0GCTBEHHY IO
CABIKY, HO TOABKO HPH DTOMB B NCHOJUCHIA cHHBACT
Bb OAA® aKTh-—Bb NCHOMICHIC ¢O CTOPONK UpoMuTTenTa
Kb TPEThEMY.

Royrpenuemy oranuim, CYBICCTBYIONIEMY MekAy pas-
GupacMuIMm  mreTATYTAME U BLILICHEINIOMY Wb RLIDIER3A0-
KeHHOM'B, cooTsbTCcBYers OTamuic subunce, Hpeacrasuresn,
3akmouan  crbary, uyiayo pasm nero, AbiicTeyers ne na
CBOE nMd, a ma umMa npuunnnaisa (alicno nomine), nanpo-
THEDL TPOMBCCAPT BB AOTOROPAN'D BB NOABBY TPCTHATO, 3aK-
diouas csoto cobersennyio cabaky, pkiicreyers, sno nomine.
Touno Ttakme uajgo CrasaTh, uro ucpselit pbiternyers swke

o

CT0 mpuHumnana, BTOpoii-ike camb 3a cela 2.

) Unumepwant S. 85. Fapency &. 34-—~6. Yureps.
@' 61'

) Vareps» &. 61. Tapency. &. 34—G Inumepmans.
S. 84-—85.

12



— 90 —

Uraks sors mek cropomer pasanuis, CYULeCTRYIONIAro
MEHAY  UDCACTABUTCILCTBOMT N JOFOBOPEMI B NOAB3Y
Tpetbaro. Ouesupuo, paspituie 910 cToab cYHieCTsENNO, 4TO
YCTpaHAeTH BCAKYI0 BO3MOMHOCTL cMbuenins Ha3BaHHBIX'D
UHCTHTYTORD .

3a%ch MLI CUMTAEMT HYIRULING  O0CTAHOBHTBCA emMe na
ToMb—uMbOTD-10 BT nacrosuee ppems AOTOBOPSI BB NOAL-
8Y TperbaAro odmmnpuoc npuromenic? MaGanaw !) rosopurs,
UTO BB nacToMmmee BpeMa ¢b JONYCTUMOCTIIO lipegcTaBl-
TEIbCTBA yKasannbie JOroBOpsl  morepain GOABINYIO YACTL
CBOEro mpaxrnveckaro suaucnis. Ho na 10 cnpasepanso
Bospaikaers lapeties *), uro porosopit »v momay TpeTh -
TO uC CYpporaTh upeAcTaBuTEILCTBA U UTO MCTOPIA Mpaba,
HanpoTnes, vaurt, ure pbiicrenreasnoe npeacrasureancrno
il lipusuauo pauvume, wbMn 20roBopH BB HOALBY TPETLATO,
Cipasenausocts mutnin Dapenca HOATBCPIRAQACTC ABACHIs-
NI TPARJANCKATO  060DOTA—CVIIECTROBANICN S K1 HTOMT
06oporh Gounmaro wiena MOFOBOPOBD BD NOABIY TPeTharo 8),

Buiscuenic pasanuia, CYHCCTBYIONIAr0  MEHAY npen-
CTABUTCALCTBOMT I J070BOPaMI BL 11043y tperbaro. nmkerr
T0 guavenie pan onpeabacuin nonaris wpeperannrenancrra,
UTe CAMBIND MATTHANLING  00PABOMT BLIACHACTD HOLOMKEHIC
peacrasuTeaT v sanmouacsmoii uns cabakk. Do Vike
I palbIic — crasano (em. crp. 53), wro upegerasuredn
Yaacrsyers »% cabawh, wymoii g Hero: mo pro nonoKe-
me npioGphracrt ocoGennyio scnocts nocnk TOTO, WAL
BLIACICNO, MTO MCWHAY UPCACTABITEACN 1 IPOMITTEHTOMT
CB 0pnoli croponyt n memay NpejCTapatTeaACMT I Hpunnl-
HaZOML B APYrodi me WpoHCXOANTS nnKAaKHNT nmyuecr-
BCHMBLIXT, nenonueniii, kaks TakoBsin mponcsopars npu o=~

Y &. 195, Cannnin. Oblig. II. €. 84.
) 34, 35. dum. 2.

) Cp.y Yarepa €. 81 .99,

SR | Qe

Topopaxs 8% noansy ftpetharo; temeps, Mul kamerca, Bel-
Crymaers ¢b 0cofemnolno ACUHOCTIO TO, 9TO IIPCACTIBUTEID
Cere uymoit 81 cabaxb, uro upu wopvarsuoMs nopaaxb
ey wbrs b meil sbera n avo, cakjiosateabuo, noasne-
nie ero iws Spiel, xawn rosopain wbausl, cosepmenno
Caydqaiino.

YroOet sarmouuth  pazcaorpbuic  oTINUNTCABNBIXE
CBOHCTRE nmpeacTaBUTCALETBA OTH CXOAULIX'B Ch HUMB 10pH-
JMYECKUX'B HUHCTHTYTOBD, CRAKCMT cnie whekoanko caows
00b  OTANMIM UPEICTABATEABCTBA OTH  HPCACTABNTEAbLAr0
negoliorum gestio.

S 6 pT./]I/I"IiO NMpeACTABUTCJAECTBA OT s NMPCACTABHATECN L

Haro negoliorum gestio,

Ipepcrasureannoe negotiorum gestio umbers mbero
Tam's, rab wro-awdo coznarensnuo u noaumo IIPCATPIRUMACTD
opugnicckyo  cabaky wa qysmoe nmz, cakgoparensio ¢b
ABIBIMG HaMbpenient newyoMnNTh UpCAUPUATIC TakoBOH CO
CTOPOHDL APYTaro o mpH ToMt® ue Gyiyun kb TOMY yiox-
HoMOUEUL KaRuMB A160 0cofpIND  oTHOmMENiCMB &b npmHI-

wnoaxy 1.

Taxuys oGpasons upeacrapnteabiuoe negoliorum geslio
BD UPOTREONOAOKIUGCTH HPOCTOMY, KoTopoc, kaks uanberuo,
XapARTEPUBYETCA  TOABKO  BUYTHEHHUINT  OTHONCHIAMN YWa-
CTBYIOU(AMT L T. ¢.  OTuOmeniaMi MekAy negotiorum
geslor'oas n npuuRuRaIONT, TOTOMY-UTO HEePCAT TPETBUMD
annesrs negotiorum  geslor spieryuaers ne Goake Kakb T.
H. Hocpefcrseitplii - npejcrasuTeds, (pegcTaBUTEIbIOE Ne-
goliorum gestio, wamporup, Xapakrepuzyerea smberk ¢n

1) Hammepmant ibid S: 136. Druss NHCATEACME, RaR®
KAMETOH, YCTAUOBICHO B NCPBBIE Pas®h rawh camoe momatie, Tare
I TePMUUB «TPEICTABUTEILI0S Negotiorum gestio,
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thMb 1 oTHOWeninMa Bubmmuny. Negoliorum geslor 3gbes
abiicTeyeTs Kakws npepcrasurens 1. e. wmern nbaio soc-
upomssectn thike rtopmauneckis nocabacrsia, kawria upo-
B30 an-0bl, ecnu-Gbl NpANNUNAND caws KOHTParnposals.

Iraks mot BugnnT, 4T0 UpCAcTABHTEIBHOE negoliorum
geslio nmbers upesssiuaiino muoro CXOHaro ¢b upejcra-
bareabcrsoM®.  Ilporass nopoGuaro cxogersa ABYXDH Ha3-
BAHHBIX'D UHCTUTYTORD Ro3crans JaGaups '}. Oun rosopurs,
UT0 upw negoliorum geslio cymecrsvers apa COBepLICHHO
oTAbaBUBIE APYID OTH Apyra lopajuyeckis  otuomenis, c¢b
OXHOIT CTOPONBI  KBABHKOUTPAKTHOE: MCIKAY NpAunInnazoM®
o negoliorum geslor'ons, ¢ ApYroii—rourparTioe: Memay
geslor oMs u TpeTbuND; upi upexcrapureanersh, nauporuss,
CYMECTRYETT  coraacuo mambpenio cropons toanko oguo
KOHNTPAKTIOC oTHOMICHIC: UPeCTaBUTCIb caMb Te nmbers
nambpenin oGassisares, Tierill ne uwbers, nambpenin ipi-
obpbrars upasa ma peryiars pp 00#3aTCABCTBA OTHOCHTEAb-
HO — mpeacTaBaTess, 10 —uCHOCPEACTBCUNO  OTHOCHTENLHO
Tperbiro. Ouerngno, wyro Jdadaupn CUyCKaerTh H3b BHAY
TOTD cayuaii negoliorum geslio, rkorga geslor pbiictyers,
Kak®  Opeacrasurean, cabgosateasno Ttakike He skelaeTw
cawb oGassiBatnes g npioGpbrars upasa; o oTOMB cayaab
npu negoliorum geslio, kagt n npa upeacrasurcascreh, cy-
HECTBYCTD TARD=KE TOALKO OMI0 10PHANIECKOE OTHOWEN]C —
UMELNO MELAY #pUNLNNALOND H TPeTbUMD.

Taknms oﬁpazfom'b ago npu3nate b abiicTBRTEND-
HoCTH cymectsosaunic negoliorum geslio ¢b upejcTaures-
HBIMD XapakTepoMs.  YuorpeGanaocp-mi Y&C Bb PUMCKOMD
mpash  negoliorum geslio BL  JanuoMb eMbicab, ckasaTh

1) ibid. S. 230, Cp- rarme. Hellotane.  Peuemsin  cou.
um;mepmfum__«Q'Dtc~ ftelfy. Negotiorm Oleftivs, nombmennan gy
Keit. Vievkeljahesidrift. B. 19, &, 363.
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TpyAuo, xora Ilammepmand u TosOpHTE 00D ITOMB YTBep-
AuTenbno, ccolaaach wa L. 24, D. h t, 1),

Jaa wondria upepcraBmTedbETBA, KAKD YBHAUMT HeM-
HOI'O HEiKe, HEOOXOAUMD MOMERTD M0.J1HONOYIA HpeAcTa-
BATEN0 €O CTOPOHBI HpUHNAOANA, MOIHOMOWIA NpeANPHAATH
T mau Apyria opajuueckia aklicTeia oTH mMenu npoung.
naxa, CyuwecTBoBauie 3Toro Momenta u 0TAWYAETH DpeAcTa-
BUTENLCTBO OTH IpejcTasuTeabuaro negoliorum gestio. Ipn
UpejcTaBUTENBHOMs (Kakbs W BOOOMe npu BCAKOM'B) Dego-
tiorum gestio cabaka conepmaerca gestor'oms Ges®s noaHo-
MOYIA HA TO CO CTOPOHHl NPAHNHOANA, W HTO NOJHOMOWie
ABIAETCA  TOABKO BL CHAY 0000ar0 aKra, NpejupuHmMae-
Mare Mo oTiHOWeunilo KB 3akiovuennoii negoliorum gesto-
roms cpbagb—ratihabitio. Copawmmsaerca: Bh KaKoMB-iKe
noroxkenin wmaxopmrca cpbasa jgo patmxabmmin es npHu-
nunatoMs? Pycrpars 2) weickaswmisaers Mmnbmie, uTo po-
rOBOP®, 3akmouenublii negoliorum gestor'oms ¢b mpegcrasn-
TEIbHBIMD XapakrepoMs (Pycrtpars uasbiBaeTs ero ueynoui-
HOMOUSHHBIMD DpejCcTaBNTENeMB, 1UTO b CYO[HOCTH TOKe
caMoe), ects He Goabe, KakL oddepTd CO CTOPOHBI TPeThA-
T0 mpruinoaly gepe3n mocpeactso negoliorum gestor'a, m
UT0 NpRHNANIALD BOCPEACTBOMT paTuxabnmin aknenTHpyers
OT0TH O®@epTh. Jo paruxabunim cabixa eme me cymecr-
BYeTb, W paruxalunmis He ycrpausers kakoli am6o Hejo-
cTaToKh BB cAbakb, a maers mavamo cpbarb. Ho ma
910 cmpasednnso sambuaers Ilmmmepmans 3), qro ecam
npausth Mgbnie Pyctpara, to negotiorum gestor ¢ npej-
CTABUTCABHBIMDG ~ XapaKTepoOM® ABHTCA HPOCTHIMB nuntiu-
$'OMB (DOCAANEBINT) TpPeThAro, uero Bb yblicTBHTEIbHOCTH
nb1s.

Jan Goiria cybakw, kaks cmpasepimso rosoputs Hum

) Hummepyans ibib. . 135. Hellmann ibid. S. 383,
f

) »lleber Stellvertreting ofue Lollmadst> 81 Jahrh. f D.
B. X. &. 211--220.

?) ibidb. &. 150.
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MepMans 1), ueofxoausipl ToAbRO TP Momenta: ghecuoco6-
HOCTb, CYUICCTBORANIC ROJAN H BOJCHBBABICHIE; I TAKD KAKD
Bce 910 maxopurcsa s annb negotiornm gestor'a ¢n mpea-
CTAaBATENBIRIMD  XapakTepoM'b, TO CHPARCLINBO  TOBOPHTD
ceifuac’k mna3paunplii uucateab, uro cpbaka savmovaercs
gestor'ont enoxuk 2). Tawams oGpasons negotiorum ge-
slor ¢b 1IpeACTaBNTEABHBIMD XAPAKTEPOMD, KaKb n npejcTa-
BUTeNb, ABIAETCA KouTpareutoms - Bb cAbarb; o cabaka,
3armoyennas gestor’ows, ue BH COCTOANIN OJHAKO NpoH3-
BCCTH IPABOBBIXH mocabactTeiil,” noka oua ne Gyzers partn-
xaGuposana; crbiosateasno patuxabnmin ue eeth UACTh
opriuieckoil cabawn, sagaouenuoil geslor'oms, a TOABKO
npuaaeTs eif cuay aponspectu upasosbin nocabactrin, cabe
AOBATGIBIO [OCHTD XapakTephb akwmeccopuslii 3). Bw pu-
Ay Bcero crazauuaro epbaka negotiorum gestor'a po pa-
ruxabnuin fomrua ObITh obcykpaeMa, Kakb ropopntrs Hum-
MepMadh 4), 0 anaxorim ¢b yerosuoii cpbaroii; TaK® uto
cabaka gestor’a apagerca, kawn causa efficiens opuiuuc.
ckoli cabakn, a paraxaGaonis, raws condilio juris. Toro-me
mubuia pepiarca n owuorie apyrie umcarexu 5. Ho ecan
A0 parnxabuuin cabara negoliorum gestor'a ¢w npefcraw-
TCARHBIND XapakTeponwst ecth ue Ooabe, wakn cibiaka, sak-
dioteiman 04T  YCIOBIEMb; 70, OUEBUmo, 4UTO Kb MHeil
AoliKust Ob1Th npnmbuaemm ek npasuna, nabomia mbero
OTHOCHTCALHO YCJXOBHLIXE cabaoxtn ©).

1) ibid. S. 149.

) cp. Bypuiyen. Stellvertectung bet Gingehung von Ver-
trdgen nn Wrhiv fite die civilifiihe Pravis. B. 8. (1875).
S. 106.

Y Qammepmans ibid. S. 151.

) i6id. &. 152.

°) Buuguwedns Pand, § 74. Wam. 4. Tadangs ibid.
©. 231. Vureps Cyflem &. 71. Bpuuus Paud, § 373. Upo-
TUBD 3TOro mospamacts Pyerpars i0id. &. 213; no ero muk-
Hie, 9T0 cpbaka fo parnxafmuin eme ne sargouena, TPHBORUTE K
WeBBPUONY peayabTaTy, KaKb ML CKBBAAM HEMIIOr0 pPABLING B
TeRCTE.

) Buugmetigs ibid, § 74. Wnm. 4, § 89.
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Ecau parnxaGunia ne nocabgyers, To ouesnano, 410
upRHEOuUNar> e o0A3pIBaeTCA W me  YUPAaBOMOUNBAETCH
u3b cabakn. Csasp cabakw ¢b npunnnmazoMb, COCTOAWIAN
Bp opash nocabanaro mseisBath Kb Knzan nambuennbig
cabakof opuamueckia nocabjcTsia, ¢b OTKazoMB 0T pa-

~tuxabnnin obpeiaerca. Ho takme me ympaBomogmpaeTca H

ne obaspivaerca m3b cabakm uw negotiorum geslor, moromy-
YTO OWDL 3aRJ0Uals €€ une TONLKO 3a uYViKoit cuers, no
pake # ua uysmoe nMa l),—ows ne cyGbexTs BO3uMKAI0-
muxb 83b cAbakn nocubacrsili, a ®akroph Axm Bocmpous-
pejenia  TaxkospIxh BB aunb cmoero npuanunaza,—ons
AbilcTBYeT's AAA DpUULUDANA e TOIBKO DKOUOMEUECKH, 1O
ombers Bb BHAY ero caMoro memnocpeAcTsenno OCTABATD
B o0asarenvubla otnomenia k1 Tpervemy. O6b orpbr-
cTeenpoctu negoliorum geslor'a ¢b UpeACTaBUTEABIBIMTD Xa-
PAKTCPOMTD 3a YOLITKE, KOTOpblE HECCTD €ro COKOHTparenTh
Opu HepwacTynJaewin patuxalbuyiss, ML CKajKCM'B HUIKE.

Ecrn parnxabnuis uactymaers, 10 cibika perymaers
Bb 110MHYI0 CHIY N UPON3BOANTT fopngnucckia mocabacreia.
Ouepnauo, wro mocabacTsia 9Tn nacrymaiotTs menocpepct-
BENO, UTO 1OBAIQ aKra—maopropenia npeanpnuatoll gesto-
r'oMt  cpbakn ne rtpebyerca *). Takums ob6pasoms Hodo0-
menie cpbakn wocad parnxabunin upn npepcrasnTeabLIOMD
negotiorum geslio cosepuienuo m0g0010 noxoxenio cybaru,
3akmovenuoii mpejcrasureieMs; geslor, zagmounsmili caba- .
Ky ma mM4 npumnauajna, ocracrea snb ca, spaserca cay-
UaliBBIMT  TPETHOMT, 1 cABAKA  NMPON3BOAMTT 10D UARYC CKiA
mocabacTsia ToNbKO MCHKAY DPEENUIALOND I ADYIEMT KOn-
TpareuToMs 2,

Hraks unecomubuno, uro npepcravnreasuoe nogotiorum
gesltio mmbers mmoro ofmaro ¢ npejcTaBNTCABLCTBOMB M

Y Oummepmans ibid. &. 286--287. Bunpuweliys ibibd.
S, 170. Jab6angs. ibid. &. 132. Kypuiyen ibid, S 107.

) Hummepmant ibid. &. 188.

) Bunpwefigs. ibid. § 74. Honmepmants ibid. S. 188.
dacanps ibid &, 232, n pp.
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gre moxoxenie cabagm mocat partmxaGmnim mopoGuo molxo-
xenilo cxbuku, sarioueunoli mpeacrasmredemb. Ho Bb ueMs
e COCTOTH paznmuie memAy o0oummm paséupaeMbiMu Hama
gucraryramu? (Qduesmino, UTO Pasiayie 9T0 COCTOMTD, KdKD
CKA3aNo0 yiKe, HUMEHHO BB OTCYTCTBi OpA UpeACTaBETENL
HoMb negotiorum geslio MoMenta wONHOMOYIA ANA COBep-
wenis gestoroms cabaxu #a mya npunmagara. Xora mpa
npeacrasutessctsh, kaxn mbl pupbian, cabaka sakaiovaercd
CAMAM'B NpEJCTaBATENEeMB, HO BCETaKW TaM’b BOAY NDAHNA=
paza uszsbcerma, u mpeacraButedr AbicTByerh COrIACHO CB
oroli BoJeli; UAMPOTEBD HPH IPeJCTABUTENbHOMD negoliorum
gestio Takopoll poim RpEANAIAZA He CYHECTBYETH, OHA
MOABIAETCA TOABKO HOTOMB HOCPeACTBOMB parmxabmnin ').

Pasanuie, njoseaeunoe Me#jy NPEACTaBATEABCTBOMD N
npeicTaRUTEIbHLIMD negoliorum gestio, umbers gas onpens-
Jedin  DOHATIA NPEICTABOTEABCTBA CYIHICCTBEHNHOE 3Hauenie
Bb TOMD OTHOIICHIM, YTO BBIABATAETH Ha BUAL HeoOXoAu-
MOCTH ANA MONATIA HPEJCTABATENHCTBA MOMEHTA MOAHOMOYLN
NPeACTaBNTENI0 €O CTOPOHBI mpuufunata A 3akalouenia
jopujnueckoli cAbAKm na nMA nocabanaro, Kb 6ammkatimemy
pascmotpbuito 9TOro mco0Xojmmaro Aa DOUATIA UpejcTaBm-
TeABCTBA MOMEHTA MBI Teleph W NCPEXOAMD.

Buberd cb 1imp sabes pommmno cwasats, uro ¢b mpo-
pejenieMd pasimuig MemAYy OpeAcTapnTedbHLIME negotiorum
geslio E DPEACTABHTEILCTBOMD OKAuUMBAETCH METOA® 000-
coﬁneuin,——yremzu;, KOTOPAaro Mbl ACPHARACH A0 CHX'B WOPD
BB BHIACHEHIE MOHATIA IPEACTABATENbCTBA M KoTOphId, Oy-
AYUH IIEPOKO HPHIOMKENH, OPUHECT UAMDB TaKb MEOTO AXA
YCTaHOBKE uckoMaro onpeabaenis npepcrapnrenncTsa. Bt
nocabpyomens u3romKenin MBI nepeiiieMb yKe KB noxo-
KUTeAbEEIMD onpejbaeniams.

1) Cp. maknie Hepcecora. llonarie gobp. upeg. erp. 72.
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S 1. p npeACTaBHTeJEHOM s OJHOMOYIH.

Mo moBOjYy UpeJcTAaBUTCABCTEd MOIYTH CYI[ECTBOBATH
ABOAKiA OTHomenia: B0 1-XBb MEKAY OpejcTaBIAeMbiMD H
npeAcTaBuTeneMs, onperbanenpla nopydeniens (mandatum);
B0 2-XP MeH]y [peicTapiaeMbiMb 0 ADYIEMH KOHTpared=
ToMb, ompepbasempld noxnomouiems (Bollmadt). ILoaTomy
mopyuenie i noAnoMoUie JONAKHDI GBITH CTPOr0 pasanyaeMel.
Pamckoe npapo scabacTsie TOrO, 9TO HE UPH3HABALO B
npnanmak opejcrapuTeabcrsa, Je 3Har0 W 0 noJaHOMOUIN;
B HEeMD OblA0 TOXBKO ofne nomarie—mandalum, uto BOOA-
w5 coorsbrersopaio upeb, pomyckasmarocs Bb Pamb 1. 1,
HocpejCcTBennaro npeacTaputesbeTBa ). Hoaoxenina pume
CKAro mpapa MOJAXN MOBOAD U B HOBOG Bpemd une pasin—
yaTh ATUXD JABYXD  Pa3ANIUBIXD nonatiii —mopyuenia u
NOXHOMOYUiA,—Takoro B3MMAAA YUeuplec Aepikaimcs A0 1O-
cxbauaro mpemenn 2).

R demb-iKe JIEROTH pazarnuic ABYXh HABBABEHIXD
gonatiii? Beabjcrpie mandalum,—munopyuenia nocpejcrsyio-
mee amne cosepwaerhb cibaky 3a cUerdh Opunymmara, HO
pa cpoe mmA (Suo nomine); norucyic-ie JAeTh npaso 3},
sosmomuocts (Macht) saxawunts cAbany ye TOXbKO 32 CUETD
upasnumana, Ho W na ero uma m, cabposarensuo, wpons-
secTH mpasopbid mocabacTeia menocpeacTsCUNO XA HErO 4).

1 L, 42. § 2. de procur. (3.2).

) Byxra &. 237. ibidb. Meipas ibid. ©. 318. Cp- y
Ja6anga &. 209.

%) Bnupmeligs. Pand. §74. Mepesoxs Maxmaua crp- 167
m erp. 168. mpam. I,

) Ta6anps ibid. ©. 204, Ranmrelns (Bollmadyt und
Auftrag. 3 Jeitfrift fitr das privat und bifentliche Mecbt Der
Gegenwart. B- 3. S. 670—694), xpururya mubiie JaGanfa %
HAXOJA er0 He TOYNHMB, BHCTABIAETH CBOIO TeOPil 0 pasauyin MEmAY
MAHAATOMD X HoaHoMouiens. Onh TOROPUTD (©. 688, (6389), 4T0 MaH~
faTapin npmHagIemnTs phuenie Lonpoca 0 TOMB, KaRD (wie) sar-

13
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Hoxrnomouie W mopydemie um BH Karkoms cxydab me oGo3-
gauatoTh Bubmueil nBuyTpenneil cTOPOHLI CAHOTO W TOrO-iKe
oTHowenid, WO CYTh JBA Pa3AUUHBIA OTHOWIEHiA, KOTOPHIA
ToILKo caydaiino, a we HeolxogmMO Mekay 0G0l coBma-
paorp. dro ckazannoe bbpuo, momuo soabTh W3H TOFO,
yto 06Ga TH OTHOMIEHid MOTYTH CYLECTBOBATH HE3aBUCUMO
apyre orb apyra. Taks o 1-x3 MaHJaTb—IOpYUeHie MO-
sKeTs OplTh Aanbd 6e3w mounomouin 1). Ormomenie, BO3HH-
galomee TOrja, OVAeTs pHMCKOE HOCpeJCTBEHHOE Wad He-
noxnoe NpejcTaBuTeabcTso. Bp cospemennoms ObiTy mOpy-
genie Gess moxnomonin jaercd, manpanbpb, wommcciouepy,
KOTOpBil, Kaks nzeberno, nurorga ue AbiicTBYeTH KAKB
DpeAcTaBHTe)b CBOETO NPHNNUOANA, a BCErJa HA CBOG HMA,
Bo 2-x» MOeTs ObITh Jano moauomouie Oe3b mopyue-

a109uTH cRBARY, a VIOAHOMOUYSHHOMY Kpomb Toro phurenie Bompoca
0 ToMB: JOARNA-TH OuTh sarmiovena cabara (O0); BE 3TOMB
Kaumrefins BHEATH IlepBOe OTINYie MeRAYy NOpydleHieM:L M NOAHO-
Motiems. Bropoe oramdie HasBaumHi TnucaTeab BUANT'E BB TOMB,
4TO0 MOpYuenie [AeTCA TOABKO HA efAHMYHYI0 CHBAKY ® 4TO HpH
HBCKOJNBENXs, MNOPYYaeMBIXD CfBIRAX®, HAXOLATCA Ha JAnme yiwe
nopydenia, a He nopytenie (&. 609). Oruocurexsbo BTOParo Mpus-
paga RanmTefiHa mnafo CRa3aTh, YTO OHD HUYeIo XApakTepucImYe-
cKaro mah cebd He UpeJCTABAAETH, NepBRit-me npusnars obycaon-
anpaercd ThuB 0COGEHHBIMD B3TJAALOMB HA HPELCTABUTEJILCTBO, O
koTopomn My ymommyarm Bume (ctp 20 mpum. 2.) m ¢k KoTo-
pHMB N HE corzacmamch. Bmupymefps. Paund. § 74. Anm.
I. rosopurs, uro mopyuemie (uftrag) racaerca Toft cropount or-
HOWeHiA, YTO OFMHB uTo MubyAL fgoamenns (muf) cpbaars faa
gpyraro, a uoauomouie (Bollmadht), uro opmus dro-unbyss BB
npash, momern (Ddarf) cmbsars paa apyraro. «Homeumo, rosopaTH
Bumgmefigs, 55 mOpyueHinm MOEeTh AeRATH YKe N HOAHOMOUie, RTO
Aaa MeHa phlcTBOBATH JOMEeNTH, TOTH MORSTH YMe fAA MeRA AbBi-
¢reoBaTh». Ho Taroe obnpAcleHie NpPHBEfETH KB Ipusnanio, IT0 n
noaunomouie m mopydenin onpepbasioTe ABD pasAMYHHA CTOPOUH
OANOTO M TOTO-7%e OTHOLIeHiA M 9T0, CaBj0BATEABNO, OHHM JOMRHEI
ObITH mOCTOAHHO COBMEBCTHEI, dYero B RABHCTBHTCABHOCTH IPUIHATH
Heap3d, Cu. paxsume BB TerrTH.

1) Ja6augs. ibid. &. 204. Bmnpwmefigs § 74. Anm:
I. Dummepmans. ibid. &. 89 Wnm. 108. Japenbyprw Boll-
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nig '). Takb opuns u3b ropapnuiei KoMaH3UTHArO TOBA-
pumectsa, Beaymiii ero pbaa, mpejcrapuTedb akijionepnaro
ToBapmmectsa . T. 0. umbiorh moIuOMOUIC ne3apacaMo 0Th
nopyuesis u jJaike BOUpEKH sonh npunmnnra; ouu 004301
gaioTd nocabamaro pamke Bb Tomt caydab, xorga cosep-
watorTs sanpemennyio b cabagy *). Bb upnscACuubIXb

npumbpaxn oGpems nonuomouis oupepbuaent 3akouomMb, M

NOTOMY MOKHO Gblio-GBI Aauuble cayuau CTNTATH MOKIIO=
yedieMb, a BO Behx® UpOUNXD CIYHaAXH UPCANONATATE
coBnajenie mopydewia n MDOJTHOMuUiA; HO TOUHO TaRKE H
mnpa cBOGOAHOMD onpenbaenin obpeMa 1mOJHOMOULIA OHDB MO-
#erb ObITs mpocTpannbe ofbema Aanmuaro YmoauoMoaeH-
nomy nopydenix %), Hraxs MBI BRABME, UTO Kakb noAHO-
MOuie Takbs M nopyuemie pyrn Gesn jpyra CymecTsosath
MOryTs, Bnpouems sto me mbmaers croath umb pAjoOMB A
JaKe COBEPIIEHIIO COBNAaATL “).

CopamuBaercd: o6a-1m Ha3pauubla oTHouienia cymecr-
penns! Afa mouaris upeacrapntesscrsa?  Mer supbam, 9T
OTCYTCTBie 00A1HOMOUIA UU3BOARTH BacTynieule Bb OORATLE
I0CPEeCTBEHNAro NpeAcTabnTeabCTBa, HANPOTHBE OTCYTCTBIE
gopyuenia mpu OpiTid mouoMouia ne mMbmaers A’hﬁcnmpm
3aCTYIAIONaro HOCHTh XAPAKTEPd NPEJCTaBuTCILCTBA. Iio-
muccionepns, uwka nopyuenie u ue b moanomouid, upen-
crapuTeXeM’b He ABAAETCA, UANpOTUBE TOBAPHUB, Bejymid
abaa Tosapumectsa, ue unba uopyueuin m uvba noauo-
Mouie, ABIfeTCA mpejcTapaiedems Topapmuectsa. IooTomy
Baj0 CKa3aTh, UTO MOMCHTDH HOpyuenis e cylmecTsed’d AIA
DOHATIA NpPeACTaBNTEAbCTBA, HANPOTHBD MOMEHTH NOXHOMO-
uis cymecrseHs °). Bp puay cwasammaro et u 3alivemed

macht al2 Verfehramittel s Jeitidr. f. d. gejam, Handeldredht.
B. 11. &. 72, ig.

1) dabangs. &. 205. Bmupmweitnn ibid. Iummepmansn
a JagenGyprs ibibd.

2y Ja6aups ©. 205.

3) dabanpgsn. S. 207.

‘) Jaauns. ©. 208.

) dabaups ©. 206.
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B Hacrodulems uaparpaet Gowbe mogpoGupims mscabposa-
HieM'b [0JIHOMOYiH,

YroOs1 pbareavuocrr mpejcrapmrens pocraria mmbe
muxcA BL  BUAY Pe3yAbTaTOBB, HEOOXO4MMO A1 ITOTO
BCTaTh OpEACTaBHTCI0 Bh 0COGENHOE NOXOKenie, HMEHHO
neobxonumo emy mMBro co cropoust upnunmnaxa moxmomo-
uie. Hoanomouie cabposareasno, ectb, Kakp yiKe GHLIO
CKa3aHo Bple, upaso, sracTb (Madt) nocpejcTsoMt npej-
apuaAtia cAbAKN Ha mMA npusUEDaza Dpom3BecTH TaKis-imKe
lopupuueckia wocabacrsia, kKakia macrynuiue0b1, ecam-Gpl
npuHNAnals camb opepupunanrs cpkaky 1).

Hoanomouie £0m10 0CHOBBIBATECA HA KAKOMD -1160 npa-
sOBOMB MOMedTE; O ma kakoM's wMeHHO, 3TO 6e3pasanuno
a4 ero mouatia 2), IlpeacrabaTenbnoe noiuoMouie OCHO-
“bIBAETCA:

1) Ha aktb yoommomouia co cropousl unpuunmnana
mpegcrasutexio 3). JMabaups *) rosoputs, Wr0 ynoamomouie

1) Hummepmaus ibid. &.89.

*) Hummepuans ibid S: 88,

°) Ormocurexnuo ynorpebsenia Tepmuma «moJuOMOYies yicHHe
pacxoparca. H'BkorTopre pasymBlOTH HOAT MUML AKTH YUOAHOMOYiA
(Crmddtigung) npeferaBnTesn co cTOPOHH UPHANMUEALA [AA BAK-
Jw0veHia opbare, cabfoBaTCAbIO ARTH npegwecTByoOWii opbanh. Ta-
KaMD  00pasoMs oM BHEATEH B MOAMOMOYIN N6 NPABO Kb BAKLI0-
eHI0 CYBIRM NPefCTABUTCACN®, A OfUO W3B OCHOBAUifi TOTO mpa-
a. Cioga ormocarea: Buupmeigs Pand. § 74. Yureps ibib.
§ 90. ©. 139. Apugren Pand. § 77. Hanporuss apyrie {Ryp-
niyes ibid. &. 78,80 Bpunys Pand. S. 1618,1619, Mun-
mepmans ibid. &. 87.) ymorpeGuants Bupamenic «IOZROMOYie»
UMEHUO [i# 0003mavenin upapa upefeTaBmTesA, BO3MOKHOCTH IIA
HEro 38RMI0YMTL CRBARY Ha una npuununasa. locabpmee nams ka-
&erca Goabe BBpubME.

HErotoprie yueune pasamuanTr cmenisgsioe m reHepaipaoe
yuoznomouie (Mlyxra. Vand. § 53. S. 82,83 n p.); HO cnpa-
BOAUHEO TOBOPUTH Bmupmefige (ibid. § 74. Yum. 2 }, uT0 1MO0K06-
Hoe pasauyeHie Geanmodcsllo, 1OTOMY OHO BCerfga ecTh It Oypers
TOJBRO OTHOCHTENRI0 BELpHO.

Y ibib. &. 208.
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ecTh KoHceHcyaabuplii JOTOBOP'B, UOCPCACTBOMD KOTOPAro

KOHTpareutsl B3amMuo o00A3BIBAIOTCH, l['rf)ﬁm czﬂmaa, ROTO;
pylo oAumb B3H REXB (YOONROMOUENuLHi) BarI0UICTD ci
mMa Apyraro (Aapwaro ynoiuomouie), pascMaTpuBanach,
Kakb-0bl BaKIOUCHIOI caMIMD AasuliMT noxuomouie. Jo-
rosops 310t oMbers swauenie ue TOAbLKO MCEAY Konga-
rentaMg, Ho m pXA tpersaro amuz. lpornsn 1020 uamro
pomEManis AKTa YUOZUOMOUIA cOpaBeAanso  BO3PaALTD
Kypuiyes ). JaGanys pbraers npeaMeTows 00067ar0‘i1;)(;
roBopa MWy CTOPOUAMH TO, UTO COCTABIACTD cymec 0
IpejcTaBOTENLCTBA T. €. NeHOCPEACTBCn1oe BO3NUKHOBENIE .
npaps m oGazauuocreii Bb aunb uUpuNIIUAIA. Ecan npex-
CTABHTEJBCTBO CYUICCTBYE1D, €CHi €CTh MPaBOBbIE LOPMEI,
YCTAaHOBIAIOULIA NENOCPEACTBELNYIO o0szaunocTh B Hparo
gacTymaemaro, npu sakmovenin cubugs npenmanme;élfm"b
HA ero (3aCTyNaeMaro) HMMa; 10 U3AWIILC TO-KE camoe ABHCT
pie cabarm, 3akiiouacmoii mpeacTaBuTENEMD, 00yCAOBINBATE
eme 0cOOBIMB JOTOBOPOMD MEHAY HPCACTABNTCACMD U Hped-
CTaBIACMBIME. Keap-3K( HOXOIKNTCIBIOC NPaBo ne npu3nacTdb
NpejcTaBuTeNbCTEa; TO 970 uocabauee AOrOBOPOMD MERLY
ROHTpareuTamu ycramopsceno Omits ue mokers. Bn BRAY
9TOT0 mpaBmabwbe cunTaTh YHOAUOMOUIC OﬂllOCTOPOHHﬂM'ﬁv
AKTOMB UpHUIIHNAKA, KD UeMy yske W npmman wbroTopnie
nncatexn 2). Yuomiomouie mpepupnmmyactea 00bIKHOBEURO
OTHOCATEABNIO NPCICTABATENH; MO MOKCTB CHYURTLCA, HTO
ono craners m3BbeTHRING ucpess ohbABICHIE O NEMD TPCTh-
emy. Jaa pbiicTsareapuoctu ‘ynmmomoufl;u ne rpebyeres
aknellTa ero co CTOPOUEBL lpejcTaBuress °).

2) Ha ceouniannuoii pommuoct (vacrnas JONKBOCTD
MOAXOAUTE WOAD UCPBYIO pyOpuky), mamp. OICKYWwb, ro-
CYAQPCTBEHHBIE WHHOBHUKD.

1) ibidb. &. 79--84. '

) Hummepmans ihid. &. §9. Perenncﬁepre’pmﬁt. QBier-
teljardidrift. B. 11. &. 369. Bpunns Vand. ©. 1620.

3 Mummepmaun ibid. &. 89.
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3) Ha ycrpoiictst opugmueckaro nuna.

4) Lcau mesmpy npepcraBmTeneMt n opejcTaBIAeMbIME
obTh um oguore M3B ynomanyreixs ocuosauiii, uneobxogu-
MBIXD Ad# OBITiA DOJUHOMOWiS; TO sRIAETCA IpejcTaBuTeNh-
uoe negoliorum gestio, u, cabposarensyo, OTCYTCTBiE 10J-
1610M_oqin MOLRHO OBITL BOCHONHENO HOCPEACTBOMD paTmxa-
Hnin,

§ 3 ,}Optmmqocmoe o60CHOBAaHIe IIpeACTaBHTeJLCTRA.

Seber handle fitr fidh felbft.

U3z Bcero c¢kaszaumaro memme o npeacrasaTeascTh
BUAHO, uT0 upegcraButess cosepmaers lopupnueckis abii-
CTBIA TaKD, 410 cabaka cumrTacTca Ragb-GuI 3aRkI09eRnuor,
CaMEMD OPRONAUANOMD, I opagaueckia nmocabacreia eg—--
UpaBa m 06A3anu0CTH—ABAAIOTCA BE nunt npejcranasemal
Hepsonauansuo Geaw Beakaro mpoxomaenin uepess Juie
ipeacrasurens. Taxoii HOPAJOKD CB ecTecTBEHHOU TOURA
3pbria nemopmasens, néo no CCTECTBCUHOMY TIOPAAKY Be-
meii  pesriii pbiicreyers ana ce6n m cedh upioGpbraers.
Int-me ocuosauie, mo KOTOpOMY MOKHO GblNO-Gbl OmpaB-
Aath ¢b opugnueckoii Toukn spbuin 910, TARDL cKa3aTh,
fienopmanenoe  apacunie? Yuensie 1o HoBoAy 3TOrO0 pasph-
Jnxucs, '

Capnubm 1), IHleiipas 2) Pyctpars 3), xora m me
BX0Juan Bb pascmorpbuie sroro Bonmpoca %), uo uxsb mak-
HIC Ha STOTH BOUPOCH MOKHO BLIBCCTH H3B MOCTANOBKN Y
Hax® Boo6mie Bceii TEOpin 0 mpepcraBnreanctsh. Bek 3TH
YUCHBIE OTOMACCTBAAIOTL DpefcTaBuTeNd cb nuntius’oms, T.

1) Oblig. B, [I,

) ibid, &. 338, 337.

*) Cu. y Byxeu. Crp. 226.

) Cp. Témr Handeldr. S. 288.
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€. AYMalTh, YT0 CAbAKa BCerja BaKilowaerTcs caMuMb NpHH-
IRUAXOMD M uTO, cabjoBaTeibuo, m KOHTDArenroMs H cy(b-
eKToM® BB cAbakt asaserca Bcerga camw OPUHIADANS.
Ioatomy Bompocws 06 oGocmosaniu npejcTaBHTeIbCTBA Y
HOXB oTnapaets camb cobow. Ecam seh nocpegcrsytomia
Juga opeacraBadiore m3b ceGa aumb nuntius'oss u, cak-
AOBATeABHO, BO BehXD caywasxd KomiparenToM's ABIfETCA
CaMh DPUHOANAN%; TO HAKAKOIO OTKAOHEHIA OTH €CTECTBEH-
Haro monaawra pemeil nBT1 m Bompocs 0GB opuamueckoMB
000CHOBAHIN NpeJCTaBHTENLCTEA N3ARMeHs, Bolme Mb1 fo-
kasala wecocroateannoctb Mubuiii o Gespaanuinm mempy
nunlius'oMs W NpejcTaBATCIEMD; OCHOBHIBAACH HA HTOMD,
Mbl JoamHBI 315ch ocraButh Ge3t puumanin TH BRIROABI,
KOTOpbIe MOMKHO CAbNaTh 3B TeOpinm uAZBANUBIXE YUEHHX'B.

Focnonctsyroman teopis no sompocy 065 o0Gocuonauin
NpeiCTaBuTe bCTBa—TEOPid IOpUANUECKOil ®uKIim—nmbers
MHOTO [puUBepiKenmness 1),

Ilepsbiit, na cxomxbko mul n3rberno, BEICTYNAAL CT
dToli Teopieli Byxsa 2). Ons rosopurh: «Bb uelbuneMb
npash yroepamaoch moaomenie, nT0 0643aHHOCTD KB MCIOM-
HCHIIO [OTOBOpA. 3AK1I0YEHHAr0 MAamJaTAPOMD HA AMA MAH-
Ranta, naxopnrcd BG jmut nmocabiuaro; oww-me b cmay
lopajnueckoli PUKNIN camTaeTca W KOuTparenToMb. TakmMp
00pasoMs OTINUNTENBRAA WePTa NpPeACIABATEIA COCTOUTD
BL TOMB, UTO mocHbjcTeia Aorosopa BhL cuay iopmamuecko
®UELIN 0THOCATCA Kb DpHENAmalny, Xcra pblicTsie, nocpeg-
CTBOMB KOTOPAro 3akfioYents KORTPaKT®, 4ykio emy. J[bii-
(TBHTEALHOCTh 3AKNIOUEHNAT0  MauAATaDOMB KOHTPAKTA HA
mMi Apyraro o6cykjaerca uo ero (mampatapa) amny 3).

1) Byxra. ibid. §§ 19 m 21. Vureps Syjtem. § 90.
dabaups ibid. S. 225, Bungmeiigs i0id, § 73, Anm. 16,
Fapencs ibid § 5. € 15,

) ibid. & 202, 206.

2) ibid. &. 207, 237.
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Mubuie Dyxkm, cosepmenno vhpuoe, Gbizo 0jHAKO
UMb MAAO PasBUTO; [OITOMY JApyrie Yuenbie, COTIAMAACH
¢b Byxwoif, mpiTajiuch AaTh NONHOEe PA3BUTIE ITOK TEOPIH,
§O, YBAEKOCH KoueTpYKuicit emknin, oum NpHOUIR Kb
nesbpuBIMD  BHIBOJAMD.

Taks Yureps 1) nsaaraers csoe mubumic cabayomnmb
oGpazoms: «rpu npeacrasareascrsh nubers mbere emknia,
caibika pespesenrauta cunTaerca KakDb-Gbl 3aRI0UEHHOIO
caMuMb UpUULALAJZOMB, OHAa ecTh HCRAWOUATENBHO W HE-
nocpejcTsenno cabika npnunmmana, Ha ocmosaniu a10rO
¢oco0nocTh BETaTh Bh OPUAHUCCKIA OTHOWIEn!s, BLITCKAIO-
mis uzb cpbagn, a Tawke n oopMa cAbaky JOMKHBL ObLITH
o0CYIRAQENSl 1O JAHRY UPHUIumana». Bnpouens Ta-mKe
Mplcab Topazjo scube nposepena y Jepubypra, ma KoTo-
paro Yureph I cebliaercs. JTOTH yuenblii TOBOPHTD 2),
yrTo CHOCOONOCTL KOHTparmposarts, Aaxbe ue TOABKO HO-
cabjeTsia  gorosopa, 10 jazke U Cro Iz'l;iicn_m'rc.uwocrb,
cojepikanie, uaroOUENs ©OPMA Lo JaKjalouenis,—»ce ITO
AOMRNO OmTh  ofeyikaaenmo uo amyy manjanta. Tasnms
00pa3oM’s OWs HPUBHACTD, MTO B CHAY l0pHAnuecroll ©HE-
A HACTOAUIIMTD ROUTPAYCHTOND CUUTACTCA ((PRHNDOAID U
YTO HODTOMY JOTOBOPT KaKh OTHOCHTEABIO CBOETO Npome-
XOoiEAcHia, Takb n Abiicrsia joKend OpITh  00CYyiKAacMD IO
anny nocrbanaro.

O6cyskaenic cabaxm mo xnny npusnumaza Mojazo
cupaselIUBBIl IOBOA® Kb nNanajraMb ne TOIBKO 03 PHK-
uiw, 0 AAKE W HA JOomycTnMocth camoro (mpamaro) mpe-
crararenbcersa. Téan 3) cupasegiuso sambraoas, 410 HpH
Takoll KoumCTPYKNi Bompoca o npejctasntTeabcTss Ha Kamk-

1) Syftem ded  Bftere. Privatr. B. I § 90. S. 136,
137 fg.

) Deidelberger Krit.  Jeitibrift. 1. S. 18--20. Cp. Ja-
Ganpge- ibid. &. 2256,

3) Hanbelér. § 66. um. 6.
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pomd mary 6yayre werpbuatbea npormsopbuis m oopawta-
ueckia mpeypoGersa, Takoro-ke wmnbuin gepikutca m Bam-
reposd 1), Cv vameii tousn 3pbnin mubnie Vurepa o
JleprGypra poaskuo OnITh na3zBano HCHPABLIALILIMB NOTOMY,
YTO UpH IPMIATIL €ro Hewe3acTdb Inouaric mpeicTaBaredd,
Kalkh ROHTPAreNTa U 1OTOMY VIOUTORACTCA pasdntuie mene
Ay mpejcrtasnteacms un nunlius'ons. JIbao »n  TOMB, dTO
HI TPOUEOND UPAMATO UPEJCTABATENBCTBA, HH KOHCTPYK-
uia emknim popce me fawts npasa abmate Tariz sakrmio-
venia, 10 Kaknxs gowau Yurepd n JepnOyprb. 910 J0Ka-
gano JaGaproMd U wojAepiKmBAacTCA APYTHMH  YUCHBIMH.
Teopin JaGampa cocronts BB crbaywomems., Xapaxrepr-
CTHMECKI upuU3uaKhs WPEACTABNTCARCTBA BB OTIOUIE OTH
nunlius’a, ropopurs ORb %), COCTONTD Bb TOMB, 4TO Npej-
cTaButeab CaMh X0uerh, BoXy BH ero anub apagercd m
UMB BBIpAIRaeCTCA; Mo lopiinueckia mocxbacreia poam ero
TAROBBI, Ka®khL OY/JTO ¢Ha HCXOAUTD OTDH JHUIA IPeACTaR-
AAEMATO; BOMA NpPCACTABATENA CUNTAETCA, MBICAATCA BoJeil
nparnonaxa ?). By Bogy ortoro moan u ¢4 usbabienie
Acagnet Goith 0GeyiRAacMBl 10 IaUY HpeJCcTABUTENd, Npa-
BY GKC 1 00#33MNOCTI el0  UPON3BONAMBIA— O JHNY 3a-
CTYIAEM3aro; BoOJcciocodnoctTs, cpofiofa, ceprié3uocTh BOIM
Tpebdyoret »p b UpPEACTARUTCAST, NANPOTORG, PEXATHB-
naa cunocobnocts wn epbanb—on st spegeranasemaro 4).
Hsaomennoe mubuic dadanga  a2evh  ROZMOKIOCTD COCTA-

1) Pandeeten § 608 S. 295.
?) ibid. &. 226.
*) ibid. S. 187.

1) Jadampt srgurs spben alAdorio ¢b MONOKCHIEMT B paM-
CHOND Ipaph cwimoned n pabonb. RBACTBYIONEXE B RavyccTRE He-
00XORUMEIXD TNpegcTaBUTCACH; KK 3i6eL, TaRB M TAML CcBODOAA
BOAR, MPHCYTCTBie ommbuu. m. T. I. o0CYREAIOTCA MO JNNY CLIHA
wi paa- L. 51, pr. D. de aedil ed. (21.1). Hanporuss cnocod-
I0eTh Kb upioGpbrenio rpefonataes v1 s deminush man pater-
familiasa. T.. 130, D. de verbor. obl (45.1). (). raxce-me mnbmie
OTHOCHTEARNO  famuaro  pompeea  Buupmeiiga.  Pandeeten § 73,
At 16.

14
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saTs BEpHOE U ACUOE gpejcrasuenie 06w o6ocunosanin mpej-
cTaBUTeIBCTBA MO TOCHOACTBYIOMEi Teopin. IlpepcTaButednn,
n3paslag cBoio colcTpennyio BOTIO mau 10 gpaiiuedi mBph,
KAk MBI BHILIE CKA3AAU, ABTAICH CAMOXOTAUIUMD BB cabakk,
camh 2akdiouaeTs ec i, crbjopareapio, caM’s ABAACTCA abii-
CRUTCABHBIMG KOUT)ATCUTOMD; Npapa u obasaunoctd, @3%
ero cAbAGH BOBUTEKAOWILA, UAYTH UPINO Wb Hpunimnaty,
Gesh BCAKATO IPOXOAenin uepess Anie MpejcTaBaTEld;
po omberh ¢b THML TARKC U KAUCCTRO HpEACTABUTENd KAKD
ROHTPATERTA lEPerocHrcs CuIol0 PUKI{iK na Ipunuanaia,—
OpUNNANAlL  ABAACTCA TO-MC KOUTPArcuToMd, HO TOJLKO
MplcTnMBID.  llobTOMY BCE, WTO Kacacrea 10 zaRJaiouenia
cabarn, en BOBHUKHOBCUIA, O0CYAAaeTen MO IONY DpPeicTa-
piTedsn, nocaAbAcTRIN Be eg—npasa n ofasaNNOCT— 10 AUNY
npunnunana. llorpa cabaka sariaouena n prioan’s oapenb-
jena, CIIOI0 ENEHiN ONA NPUINCHIBaCTCA  CAMOMY MpHHMA-
nany, Tawn-uto nocabpuii npiodphracts npasa m 06a3an-
HoeTH Kakh-0m nun cpoeli coderpennol eabagn 1) Omudra
Yarepa u Ap. COCTONTDH BB TOML, WUTO Oui, YOICKIMHCE
oUERicil, Berasu wn npormsopbuie ©b  caMuMIi-Ke coboii:
UpU3NARAA, AT ROJA, OCHOBLIBAIMAN KONTPAKTD, CCTL BOJA
HpeACTARNTCAN, ONIl  JOTLYCTIAN obevirjenie ea no mny
npunuuasa. Ipusegennoc o0bacuenic oGocuopauin npe-

o

1) Bumgmeiign. § 75, rosopurr, uro Takh KaRhL CaRTHISCRA
NP HPEeTARHTEALCTRE  USTARIICTE BOCTARN BONA MPEACTABUTEN,
To 116 TOABK JLIT BOHpoca: CYNECTRYCTD- i WsbaBlennad Boxs JbiicT-
BRTEALIO, [0 TAKKE 1 P Raablbillieds obcympenin  ABACTBITEND-
HOCTH M CILAK BOXM ORUD DPIHEMATL BO BUOMANie JIHUe NPefcTa-
puTedt, a4 He sacrynmaemaro. Bo 2-wp rowh § 313. upuw. 4 ToOT®H
e ABTOPTL  TOBOPUTD, NTO  «H3bhiABIeNlan  BOLl  HPEICTABUTELA
MBICAHTCH ROJeit  npommunaaa co  pebmu  ocolenioeTAMm, KOTOPHIA
AMBIOTE CROC OCHOBAMIe Lo BIYTPRIHEMT COCTOMNIN NPCACTABATENR»,
Bv 1-m% Towh § 73. wpan. 16, Bungumefign 1opopuTh [0 TOBOAY
oboetoalll HpeETLRUTCALOTBA, 4TO «HOUTPARTD OTHOTO MHICINTCA,
HPefcTABMACTCH, BOOADAEACTES  KAKh KOUTPAKTL Jpyrare, 4To Kol
TParT® OUOTO HPHne L sae e Apyromy, RARE 610 ('OG(‘VFBEIHILIE’I ROMI-
TpakT®- Iogoluaro-me Mubuig OTHCCHTOALIO efocironania  1pefcTa=
paregseTsa pepmnren u Lapencs {bid. § 5. &. 156—18.
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CTABATENBLCTRA, ME BO30YHAAR NPARTIUCCRUND 3atpyAuenitt
o moBoay ofcymseuis eabann MO auiy TOro DAW ApYraro
¥3b YIACTBYIOUIUXD BD apedctaureaneTsh Auih, rAaBubID
oGpasows nmbers 1o HPCHMYNICETBO, HIO coxpanieTs pas-
jmuie MeKAY KOUTPAICUTOMD 1 CYOLCKTOND 1pass, 2 cnk-
J0BaTEIbRO W MEHAY Tpejctastrelenst i nunlius' oMb: ecin
npejcrasutenb ¢crb phiicrpureanumit KouTparents b caba-
kb, To yme ero weas3n pupaBidTh wh nuntiusy, Ka®b
wpl pugbam 910 BB MEPBOMD naparpaeb. '

He cmorpit na 10, W10 UPHBELCIHIL reopia 000cHOBa-
pig mpefcTapnTeALCTBA CCTh rociofeTsylomad, oua mwbers
MHOrO MPOTABIUKOBD.

Ieiipap 1) rogopurs, 4T0 opuiecran bUKNiA Opo-
rasopbunry pemsubnuony upuniiny, to kotopomy o0a3a-
reaberso  THCUO CBAMANO Cb AUNCNE CUO 3ARIOUADINAME,
yro ouna parbe ne noajepmuBacTCA bl milinieMs YUeHBIXB,
G TONOKNTEABUEING  RAKOHOAATCALCTEOND M He MOKETH
OBITH TIpH3HANA rpolrsBeAeniedn 05blUNATO UPana. llepsoe
pO3paKenie MNafacth Camo ¢O00il, 1TOTOMY-UT0 HAKAKOTO
NPHHIANA THARBHAYALBHOCTH 00a3ATENLCTRA Bh HAacTOAMee
BpeMA HeE cYHCCTBYerh, DBropoe u TPCTLO po3paskeHie Ana
COBPEMENNOIT RUBIMIL HECHPABCLIUBHY, HOTOMY-uTO N yUeuble
@ 32K0HOAATEABCTEA 2) NPH3LAIOTT, ®UKIiW, NPOTHED TPeTh=

“Air0 MOMKHO CRA3aTh, 4TO *blll(lliil MOTAa co3jpaThesd nYTeMs

00bI9aeBb cyneﬁumw, 12 u esuahreaneTso  AnIYh, n3y4yas-
MEXD o6LIuHoe NpPaBe, TOBOPUTH, WIO @URIA 00b1uUbIMD
IpaBoOMD JONYyCKaeTc: ). -

Banrepossh ‘) BO3pAKACTT HPOTHBD puguio Bo 1-x5
vbMp, U0 b5 nedl ubTh MaKOOHOCTI, UOTOMY-UTO PEKOMEH-

1) Rritifhe Ueherfdhar. S. 339
1y Preuf. Canbr. L 13, § 55.
%) Om. Bunmefiga Pand. § 73, Wan. 16. a.
+) Lefhrbud) der Pand. V. 3. § 608 S. 295,
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ayesmoe nMb ara npambuenia m kb Teuepewuelf KEIHR

PHMCKOE T. U. NOCPCACTBSUNOC IIPEJCTABNTEALCTBO BHOINE,
uo ero Mmbunito, ypomaersopsers reuepelneMy npasoboMmy
000poTy; BO 2-Xb UTO OHA ©E MOKETD OBITh UPOJYKIOMB
o0pIunaro upasa, n3b KOTOPAro ee BLIBOAATE (Tak'h KaKb
3 pmveckeMD npasb wmopobueii enwnig we Ob1I0), DOTOMY=-
YTO HTO OPABO MOKETT TOALKO Opusuar, Kaxoe-a1mbo mpa-
BOBOE OTuOMIENie, 10 nuokorja ne momers pbmats o ToMs,
Kak'p Takoe oruolmmenic OPUINYECKH Koucrpyuposarts. Hean-
JKe OARNiA ue MOMKeTH OBITH HPOAYRTOMT 00bIRHArO Npasa,
10 JIa ea cymecrsosania wbrs uopasosaro ocuopauia, Hep-
soe Bospaikenic Baurcposa, nocitt mpuspauia oTkIouUenin
CORPEMENNLIX'D IOPUANYECKHXT HouaTili OFb uouamii, 3aK-
aoualomuxca b puMckoMs npash, camo coGolo oTnajaers;
IPOTUBL BTOPAro-ike H3j0 CKA3aTh TO~KE, UTO CKABAUO BLI-
me npornpb 2ambuamia Illeiipaa.

Hagomenn, ccrp nbaslit pagb nucarcacueii, koropsle,
HUUCTO € BO3Pa:kad HPOTUBD KOUCTPYKUiit @nknig, ThMD
He meube cumraoTs neyaosuBIME 1N HEBO3MOKOBIME BOC~
noansosathea eii e obbacnenis fopujuuccraroe obocnona-
uia npeacrasureascrsa ). Taws Imwmepyans 2) roopurs,
UT0 Cb UPWIAFICMT ORI Aan  ofocuosanin  npejcrapu-
TEABCTBA JCFKO MOKNO BUHXCTL BH OWNORY, JNErKo MOIKETH
ABHTBCA BITAALDL, TL0 CIUAKO IOpUAUTCCKD COOCTBEHIIO 3ae
crymaemplii cosepuacts ¢pbaky, uro ouh apirercia rourpa-
reuToMb; mocabicrsiears-ime d1oro 6yaern 1ue9lXOUMOCTD

1) Copa ormocarea: Uumwmepmans ibid. &, 41—45, Ryyp-
uiyes ibid. &. 86, DBpouusr  Kro Bldtker- N 2. S, 42,
Karlowa. dad Nedhtdqeidhdaft und feine WirFung (Berlin, 1877).
&. 55 Hrepnurs., Geift Ded  vémijben Medud § 59. Perean:
cbepreps. Rv. Vierteljahrdidhrift, S. 11. €. 368, 369. lsw
pycesnxs: IlnTopmyn JMexuin no toprosomy mpany. § 44, n oeco-
benno Hepcecors p1 ueganno  Bouegmsms  codnmenin: Iouarie
KOGpPOBOJLIIATO NPECTABATCALCTRA BB IPAKANCRONT Wpapk, y Hero
/6 YRasala I BCA JITEPATYPa HTOIO BOmpoca.

1) ibib. &. 41—45.

e R

5 g

— 109 —

06Cy®AaTh MO AUy 3acTYNaeMaro Kakbp PEXATHBHYIO CIO-
cobnocts kb cabikb, rtawb m cnocoGuocth OBITH BB neit
kontparenroMs, OpunMt CAOBOMD JIETKO MOKHO Oynersp
npujTH Kb Opu3HANio TAKOro noxoienis Abia, wakoe
pekomenpopaas Jepuyprs. Juada orcrpauenia  0nacHOCTH
puacTh b nojobnoe sabiympenie, prckymee 3a coGoil ue-
BBIOANLIN MochbacTsia AXA TPAKAANCKATO o@opom, .I[um-
MepMamb lUpejlaraets OCTABUTH KONCTPYKULI &UKNID U
ocramosnTbea npoero ua upnsuanin  paspbrenia  cpoficTeb
koutparenta @ cyOrexra cAbakm mo pasymunpIMb  AUNAMD,
e NbITafch OTBICKUBATh HTOMY Kakoro-indo o6bAcHeHlf.
Ogb OPABOANTE HOPMYAY, TOCDEACTBOMB KoTOpoll XOTBAD
o0BAcHuTh eymuocts npejcrasaresnersa Hrepaurs (eift Ded
RN R § 59): «abilcrsuTesnnoe npejgcraBaTeILETBo 0CHOBBI-
paerca na paspbaenia npn sakaoueniu cabakn npauRHEL A
cabgersia; nupuunna ((fadhe): abanie-—pocraerca Ha A0LIO
npeacrapnteas, cabacrsie (Wirfung): wvparo—mna  A0N0
NpeACTaBAAEMAro; TakuMb o0pasoN® HpeJcTaBuTesbCIBO 3aK:
mouaers Bh ce6b uckycrsemmoe pazbejuuenie TOro, 4To
Ipn HOPMAXbHOMB HOMOKeHin wpujinieckol cabarn cocras-
maers exunoe nbroes. Hoyyepmans oty @opMyny cHaTaerd
pwe poomwh Towmolo U me Bcerja y/0BIETBOPUTEABHOIO N
HpEUAMAETH APYTYIO: «OBITH NPEJCTABUTCCMD 3UAUATH abii-
CTBOBATh Cb #BUO BLIPAKENHHINT nambpenieMs BCKAIOUUTS,
sambuate coGersenuyw abareavnocrsh ppyraros.

Kypuiyes 1) roumo Tamke npn3uacrs, 9T0 Xapakrte-
pucTmiueckas uepra mpejCcTaBuTCABCTBA COCTONTD B TOM®,
uro wontparents u cyGnexrs obligationis ex contractu cyrb
pasamuublg JIHIa,

Br pyceroii aureparypt paraapni Ilummepmawa m
Kypniyca unosropsers n passmsacts r, Hepcecows, mosromy,
pospazkan nocabauemy, mpt suberh cn 1byun Gyaemn Bo3-
pamarh 0 ABYMT LCPBBLIND.

1) ibid. &. 87.
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U. Hepcecosd BB mejaBuo BbIMEAIEMD rpyak: Tonatie
0 mpecTapuTexncTih BB rPBRAAHCKOMD npash,— pasdnpas
rOCIOACTBYIOMYI0 TEOPifo oGocHoBania TNpeACcTaBATENbCTRA,
ye coriamaerca ¢b ueil, 0TBeprag NPArOAHOCTD AXd Januaro
cayaas oumgnin (crp. 84-—7). HoxeMuka ero GOCTORTD BB
cabayomems:  «CTOPOUHUKT roCIoACTBYoel Teopin YT
BepIKAAIOTD, UTO JOTOBOpHAA BOXR UPEACTABHTCIA opuja-
Weckm PascMATpUBaeTCd, BOOGPAKAETCH, MBICAUTCHA KAKD Ta-
Kopan npmunnoaza. Ho mocpeacTBOM® Tagol PUKI{IA MBI
npujeMs Kb TOMY-ie BbIBOAY, Kb Kakomy HDHBOZOTE npe-
peiayman Teopis (Teopia npmpasunBanin Bpejcraparent Kb
nunfius'y) 7. e. KB OpE3MAHil0 TPUANANANA 33 HACTOAMATO
KOUTparenTa OmiN Kb NpH3maniio boim ero sa Ty, KOTOpad
upoasuiacs Bb forosopb. IHomatie npamaro mpejcrasuTelb:
¢TBA MOKHO 0 IYHKHEO 0OBACHOTL, ne mpudbrag Kb momouin
lopagavecKoli eUKNiN, KOTOpAA pecriocobHa jaTh TOUHAro
W OpaBRIbHAro npepcrappenia 00 uzcabayemoms nper-
werb, Cymecrsosapie NpejcTABATENbCTBA MOKIO 06ACEATD
WCEIIONATENBI0  CcaHKiiell moJoiKuTeabnaro mnpasa, n6o
ecan-Gul mOTOMUTEbIOE Opaso me npusuasano abicrsu-
TCABHOCTH NPAMATO HPCICTABUTEIRCTBA, TO HHKakai PHKIiA
ne morma-0sl jJaTh HAJIEKAmaro OCHOBamiA A1n €ro Ccy-
mectropania. Omulra mpefbIAymuxs teopii (1. e. Teopiu
uphpaBuuBaoNell IpeicTanuTeNs 0 nunliusa @ Teopin ro-
cliofcTsyfomeii) 3akaotaerca Bb TOMB, UTY oub cmbmu-
BaloTH HOMATIE KOUTparenta W IOPHANUECKAro CyOheKTa mAH
pbpuke maxogats, uto sropoil AoMKenn OLITH ipso jure u
nepspinb. Memay tHMT 3B OPMYJRl  TPCACTABUTEILCTER
BAAHO, UTO CBOiiCTBA KONTPArcHTa 1 IOPHAAIECKArO cy(mnens
Ta pacupeabigioTca MeKY JBYMA DAsAOuOBIMI IONAMU:
mpefcTaBaTeneMb U TPUNLEIALOND .

Mat wamercs, wro mubuie Bebxd 3THX® Omcarenei,
IpE3HALMAXB POENiI0 nenpuroAuolo uid panparo Caydad,
1 »b ocoGennoctn Mubnie r, Hepcecosa ne aubiors 3a ced
phernx s ocnopauiil.

Yo kacacres Bo 1-xb omacenifi 3TmXD nmcaredefi,
gro0Bl M3'b pascMaTpuBanid BOXW OAUOTO KAKE BOID ApY-

— 111 -

raro Ml Heé OpHINAA CHOBA KB TOMY pe3yapTary, 4910 ahii-
cTauTeapnblil  womTparents B cpbarb ecrs cavb npasny-
naxp m 910, crbjosarensuo, BCA cpbaka goxmua ObITh
ofcympaema 100 ero Jamuy; 10 13% ¢clkazaunaro Bpimie o
CYmEOCTA 10pUATYeCKOll PUENIO Acu0, UTO Taroe OMaceHle
HampacHo: XOTA Opangumars f MEICANTCA KOUTPAreHTOMd
b cabarb; ojuaro ycaoBid ,1e00X0AnMBIA ANA KOHTpArupo-
padig, BCETAKD AOIKHBI HAXO0AWTLCA HE Db €ro (opanng-
naxa) xanb, a BB agh  npejcTaputend, TaKb UTO akiier-
BUTENbHBIMD KOBTDAreHTOMD ABIAETCA BCETARN nocubaniii;
IpOHOUOATB-KE ABIACTCA TOIBKO MBICAOMBIMD KOHTpa-
rentoms. Iloatomy ue pbpens Yuperd rocnoAcTByomei
teopin co cropomst r. Hepcecosa, 110 o1a Teopia me CbY-
wbia pa3lInunTh KOHTpareuta OTbH cynekra mpash U 00M-
sannoCTeli; TOCHOJCTBYloniasd Teopif pasiiwuaers ¥ Bb nbit-
ctpuTeAbHOCTH paspblgers OTO ABa NONATIH, KaKb BHAHO
U3h CKA3aHUATO BHliie, HO TOIBKO NbITacTCA BH COCAmHE-
nid AXB HOCPEACTBOMD puknio waiiTm OCHOBY JAJXA IIpefe
cTapiTenbeTRa, mnaiitm ofnacuenie mHenopMaibuoMYy &ARTY
npioGpbrenis oanuMs uss A0TOBOP, 3aKAI0UERNAro APY-
rams. 1. Hepcecosd W camb upusuacrs, UTO nojoGuoe
npioGpbrenie «cocTanifACT® ykroneuie 0T €CTECTBEHHATO
nopagka Bpemteil, Dpa KOTOPOMD BCIKOE anne akbiictsyers
g camoro ceha m cBonMd pbiicTsiamMn  upon3sojdTds H3-
whienia Bb coGersennoit npaposoii coepb> (cTp. 82); urto-
xe paerd oms pmbero orpepraevoli mih opEniv Aaa oboc-
wopanis mpejerapnreascrpa’ Oub ropopuTs, WUIO CYMECT-
BOBallie peJcTABUTeABCTBA M0 00BACHUTH TONBKO cankniefi
H0N0KATEILHANO MpaBa, UTO PWENiA ero co3gaTh HE MO-
serb. § me gymao, uro-Op1 Kro nubyas comubeainca Bb
sToMd u fo r. Hepcecosa, Hamporups, Mub kamercd, Beh
paaban ¥ cosmapaiu, 110 1O OOBIMHOMY Tpasy m 1O WOI0-
HROTCIBIOMY 3aKONOAATEALCTBY NPCACTABUTEABCTBO  AOMY-
ckaeTcd, NO Ne OCTANABINBAUCH 1A DTONB, KRAKD TIPeA-
maraers r. Hepcecops, @ TIWTANNCH OTHICKATH pasymMroe
ocuopagie DTOL0, MBITAINch Takoe ABicHie IOPUANYECKH
KoncTpyuposath. Taknyn 00pa3oNs T. Ilepcecorn nmuero
fe jaers c¢b cpoeil cropoubl AJA pasplienia sTOr0 BOOpO-
ca. Bupouems mnosmpumomy T. Hepcecoss Kakb OyAto ©
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ye X0ThI® OTHICKUBATH HOKAROTO OcHoBamin jua obbacue-
Hia TOT0, KakoMb o6pazoMs mu3b cjAbakm, 3aKnoTenHol
ojHuND, npio6pbraers apyroii, moromy-uro, uo ero Mubuio,
QOpMYJa TPeJCTasuTeABCTEA OCHUOBBIBACTCA U paspbaenin
¢cBOHCTBS KOUTpareuta m IopuHAuveckaro cyObexTa Memay
aByMa  pazamunsivy  amiasn (crp. 86); wo memay ThuD
caub-Ke OHB, KAKB MBI Vike CKasald, UpU3HAET: YKadaumoe
upiobpbrenie weectTeCTECUUBING. '

Hakonens, v. Hepcecopp mnempurofuocTs SOKIIN A
AANBAaro cIyvad JOKA3blRAacTT CLE CAMBING XApaKTepOMD
es, «buriia, rosopars oun, nwbers mbero ramn, rak Kb
AAUNBIME PAKTHUCCKNMD OTHOmEHiAND TpEMbmaloTCa TYIR-
Abin mxb npupoak opugnucckia mavagal ucpesd mee Buep-
pple Bo3umkaern mpaso. Bybero Toro, wrofel cosparh Add
HOBBIX'H OTHOWIEniil IopmANUCCKiA npasmaa, upu nocpenctsh
uRNig 00CYIRAADTE XD 00 CYU[ECTBYIOMIAND Yike Hop-
mamd. Odennano, UT0 WOAD TAKOE WOuATIe PREIIN HEXb3A

- IoABeECTR C-JI'III[YIOIH,)’IO DOPMYRY DpAMETo NpeicTaBuTedb-

crBa: «topnanueckia pbiicrsin. A nopompawts taris nocnba-
cTBin, Rawb-Obl onnm Opirn ghilersismu  B». Ho camb-iKe,
r. Hepcecons, rosoputs, uro Yureps !) ofpiacusers cka-
3AMHYI0 HOPMYAY UMCHIO  WOCPEACTBOMD CHENIN, KOTOPYW
OI'D Na3BIBACTD  creopernucckoio» (a Irepuurs *)--c«jor
MaTHUECKOii») BH NPOTHBOUONOKNOCTL DULUIM  TOTO DPOJA,
rotopyo uvpmseaers u I, Hepcecos®s m koropyio  Yureps
nasbiBaeTs «Ipaxrnuceroii», Hpasaa, uro r. Hepcecons
cuntaeTs ofbAcHenic Ma3BANHALO YUCHALO TOJBKO 32TEM-
umomems ABxo; no mouemy onb vro phaders,—ruoueMy ont
CYATAETH 34 OUKNIW TOABKO TOTH POAD €A, O KOTOPOMB
ORB TOBOPOTH, M HOUCMY UC CUNTACTH TAKOBOW TeOpeTH-
TECKYI0 DUKHII YETepa, HT6 TPYAIO NONATH.

1) Lertrdge sn Gunften Dritker. v Jabrbs 7. D B, X
S 9. Aum. 12. '

3 Geift b 0. K. S. 290. V. IIL

B
i
3
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Bw 33knouenie A JAOXKeHD CKasaTh, 4qTO soan’h
cornacend ¢b Mubuiens Buupmetiza '), KoTOpbIil FOBOPETD,
uT0 UKNiA BB JAAHHOMD clyuab ume ectb TOABKO HMCKRY=
cTBenuan KOHCTPYKIiA, NPBAYMAaHHAA YUGHBIMH, HanpOTARS,
0oHa 110JCKABHIBACTCA CaMOK0 An3uilo, OHA KeJIaeMa CaMBME
croponani. Mub gamercd, uro KeJanle CTOPOD, WTOOHI
«pblictsie mpeacrasmTend CUNTAZOCH HE €T0 abticTeiems, a
gbilcTBieMB NpHANUNaTa», COBepUIenHo ecTeCTBEBHO M 4TO
yueHole Anmib nopvbraad scersa CYIEecTBOBABINYIO BD W3-
HE GUKLIO.

CooGpaxas Bce, CKasapHoe 0pOTUBD Teopin, He mpm3-
patomeil eaKnio yaobuoli xn obocuoBania TPeACTABATENb-
¢TBA, Al OLTACH HA cropoub rocmogcTyiomell Teopid. Nbii-
cTBUTCIBHBING KoOuTpareutoMs Bb cybakb apaserca npea-
craputens; NPOUIANANE €CTh Oepsonadaibubill cy0BexTd
gerekafomuaxs n3b cabmsn nocabacrsili, no smberh ¢
rhut BB CHIY lopujuveckoil ®UKNiE 0N MBICHATCA KOU-
TpareutoM’d W TakuMb 00pa3oMBb npiodpbraers umbsimisca
pb Baay nocxbiersia wakn-Gum w3® cpoei cabaka, Hoatomy
®OpPMANBIBIA YCAOBLA posnmknosenia  cabakm A0aKusl OBITH
ofcyaaaenbi 10 IMNY KOHTparcura —ADEACTaBATENs, pedis
TuHas-ke cuocobuocth Kb cAbikb pomxua 6uiTh Bb X80B
OpRERANAIA.

Temepb Ha 0CHOBAHIM YKA33HUATO ofocHOBaBIA Hpejs
cTAaBATEAbCTBA CUATAEMB NYKublMb mnoapobube nororopath
o abiicrBareapuocTu BOIAD, ocuospiBaomeli KOHTPaKT®:, O
cnocobuocT ¥h upioGpbreniio npass u oba3annocTelt 3%
JOroBOPA NPH NPEACTaBuTeAbCTBE U 0 sopub cabukm, a
Tagke 065 otebrersennocrn npejcrasarens, Abiicrayomaro
Gess moamomouia, PyrosopamnMm Havalama 3pbch AOMKHBL
6piTh TH Hagala, KOTOPHIA TOALKO 4TO YCTAaHOBIEHbI BhIMIE.

1) JbiicrsuteapuocTs BOJM.

Dbl10 yike CKasano, 49TO BOIPOCH OTOTH JONKHO 06-
cy®aaTh N0 IMNY OpeACTaBaTedd, TaKb KKD  BOAM, OCHO-

n Pand. B, 2. S. 181, Amm. 4.
15
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BHIBAIOMAN OTOBOPH, ecTh ero Boxa. Iloatomy mnpejcrasu-
tedl, JoMEKenh 004agath obmern pbecnocobuoctiio,—Bb ero
anuh gomkast Gerth ek ycaosin, ueobxopmmbia fAs TOTO,
urnGol  GbITh KOHTDAremroMb, 100 BH €ro amnb Bosce ue
Tpedyerc npucytereia peaaraBaoil cnocoGaocTu BCTATh BB
otnomenin, nopomaaemsia cabawoii, Bo BUAY DTOCO MOTYTH,
nampantps, 05ITH HpefcTasuTemAMU necoseputennoabruiil u
[pusnanuplii pacrounTens, NOTOMy 94T0 W TOTD U Apyreii me
MOTYTH TOABKO OpHUUMATh na cedn oha3arexbcTsa, HO Kol
tparapovats Moryrs 1). W3 §B. J. quietquibus ex causis
manum. non possunt. (1.6).... et qui manumittitur pro-
curatoris habendi gralia non minor decem et septem annis
manumiltatur—pu o, 9T0 PAMCKOE 0PaBO JONYCKAI0 KB
Dpe/iCTaBuTebCTBY W mMinores, XoTA Oud ne MOriWm Opuuge
MaTh Ha ce6n 06i3aTeAbCTBD, AONYCKANO OCTOMY, ¥TO AAA
sagmouenia cabaci b wauecrst mpegcrasntens Tpebyerc
TOABKO BOIMOSKUOCTDL IOPHIUYMECKA AblicTBATENBHO BHIPAZUTD
CBOI BOMIO, a 3TO 3a YKA3aHHBIMA JNIAMU 0pA3HABAAOCS.
Hanporurs Gesymupiii (furiosus) n infans we moram OsiTh
APCACTABATENAMI, WOTOMY-YTO He MOIIW BbIpasuTh CBoelf

poru. L. 1 § 10. L. 18.§1. deposs (41. e
Handeldr B. 1. § 72 5 poss (41.2) Cp. Téas.

Ho o0meit abecnocoGuocTn eme Mamo; nago, 9To-
6bl BB KamKAOMDE KOHKpPETHOMB caywal Boas mpejcrapnreds
optna na  aune. lloatomy uwpmuympenie, nperepirbsaemoe
mpeActasuTeneMs, oGManb, Cyumjecrsentas omnGra, onbsue-
uie 10 yTpaThl cnocoGuoctd BrapbTh CBOUME HOCTYUKaMd,
BpIpaKCHie BOAM pajd IYTKH—BCE HTO Bleuerdb Hexbit-
CTBUTEBHOCTE cAbakd, KaKe Ja OPUANUOATA, Tak® W Opo-
T Hero. Krror in corpore upeicrtasuteds CYIecTBENND
axa cabaga, a error in persona —ue cyniecteens (Kypuiyes.
S 89): Uro pbilcTsutespuocts cABIKN mId BOAM, OCHOBHI-
paromteii cabaky, oOcyijaerca wo Iumy mpejicTaBuTedd
€ro MO:kuo puprbrs parbe nsv sumaucwia pam cpabara scien’-
jJla et ignoranlia npegcTaBuTeds OTHOCHTEABHO HEJOCTATKOBD

1) Bypuiyes ibid &, 87. JaGaups. ibib. &. 227,
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npioGpbraenpixs Bemeil. OGmee mpaBnao 00 3TOMY HOBOAY
BbicKa3ano Bb pumcroms npash pb L. 2D, de litig (44.6) ...
et magis est, ut scienlia inspicienda sit ejus qui compa-
ravit, non ejus, cui acquiretur. Cp. TawKe L. 12 D. de
contr. emt. (18.1), npapejenusiii ga CcIp. 72. upum. 3.
Ecsn mpejcraBaTelh 3ualb  1€J0CTATORD npioGpbraemol
pemg; T0, X0TA bl IPBHIUDAND DTOTO H 1Le 3UALL, OUD He
MOMeTH HOJHATH peAxmduropuaro mcka, L. 51.§ 1. de
aedil. ed. (21.1), L. 16 § 3. D. de lib. causa (40.12): Quare
si filiusfamilias emit, siquidem ipse scit, pater autem igno-
ravit, non acquisivil patri actionem. Hoc si peculiari no-
mine ecgeril, ceterum si patre mandante, hic quaeritur, an
filii scientia noceat? Etputo adhue nocere,quemadmodum
procuratoris nocel. Bak10MATEABHBI  CI0BA DDATMEHTA
npupaBuuBaOTh china (KOTOPHI BT A2UMOMD cayuab ectb
7. H. BEOOXOMMBI UPeJCTaBETCAb) Kb DPORYpaTopy; OB
neppoif-1 € YacTH BUAMO, MTO scientia cpina um’bern suaue-
wie aaa cybikm,—spegurs eit. Cp. eme L. 16. § 4. cit.
L. 22. § 5. cil: sed si per procuralorem scientem quis
cmerit ei nocet 1). HaoGopors scientia domini negotii ue
nmbers 3mauenia npu ignoranlia mpeicrapaTeda. Kegato-
yenie npejcTapiserca TOABKO BB ABYXD CIyUaAxb, eCall
gpUNNENALD JACTH mopydeuie KyIUTs oupepbiennyio Bems,
suas ea megocrarsm. L. 51. cit. L. 13. D.de contr. emt.
(18 1) n Bo 2-xB, ceau oOTeUd fuaw upu uokyurb sema
§ MOLB ue AonycTaTh cbtua Ao med. L. 16. § 4. D.
de liber. causa (40.12) cp. Hopoies. Cakcoucriil Ko-
pexcb, § 846.

Hampotupt npejcTapidemblii MOMKETD ne nubTe U He
polikens umbro abecnocoGuocrn. Kakb n3slberuo, Bb TOMB
pMenno W JAeEaTh cylecrsenuan  10Jb3a (upamaro) npea-
CTaBETENbCTBA, UTO LOCPEACTBOME nero jaike u TOTH, K10
ne MOKeTH lopmaundecka—abicTsuTeabuo BLIPA3ATH CBOIO

) Moaeubpyxs Gefjion. § 13. &. 88. {g. Kypuiyes
S. 90. Cp- eme L. 5. pr. D. de tribut. (14 4).
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BOIO, MOMeTH Dpio6pbrate mpaea W BCTYnate Bb oGn3a-
TeAbCTBA. Bopouems BOHPOCH MOMETH KOCUYTBCA U By~
TPEHHATO COCTOAHIA OpeAcTaBisemaro: Bo 1 XT TOrja, Kor-
A2 OWB JaeTd UOpydYedie mag DOAHOMOYIe NOXD BAisHIEMD
cTpaxa uam obmana 1), B0 BTOPBIXD BB BblUlE YEA33UUBIXE
CIYUaAXD COEUiasbuaro MOpYYeHis W BO3MOMKHOCTH HEAO-
HyCTRTH CblUa A0 NOKYNKH MOPOYuoOH peuyd.

2. Ilpasa u oGa3ammoctd BO3u@KawTb B3B cabixm me
ANd NpPEACTARETENH, @ JAA NPUHNNNANA; DOITOMY U COo-
co6uocth Kb mXb mpiodpbrenilo —pessTuBuas  CcuocoGHOCTD
Kb KOUTPARTY joXkua ObiTh oGcympaema Bb annbk upeg-
cragasemaro. Ecan cabaka sakaiouaerca necosepmennonbr-
RAMb, pacTOUNTENeMB H upo4., Korga onu AbiicTsyiors Bb
kauecTsl mpeacrasurens, oma pbfictemTeasna, Xora st
Apna He MOTYTH JAHUNO BCTYHATh Bb 06asaTesncTra. Ecanm
IpejcTabuTe]b NOANNINETH BeKcedb HA NMA NpAHIMIAJA,
T0 cabaka pliictenressna, xora-6e1 mpeacTaBnTedh U ne
MOr'b caMd 06a3bipaThes Bekcedamu. Felim ieua 3aK1109UTH
6eab coTaacia coero myka Kakyo-1nGo cabiky uepest
noCpepAcTsO mpejcTaputeas, 10 Kb 3r1oil cabakb pommust
GeITh IpHAOKENH Ipapnaa, yeTamoBICHuBIA BeoGme Aan
cabaoks kensl ?). BooGuie npeacraRare]s MosKeTDH npio6-
pbeth 4 mhosnmnana Takin opasa moyCTawOBHTH TaKid
0GA3anHOCTA, Kb KOTOPHIN® ON'D caMB pbmmressne necrno-
cobeun. 06T sTOMB #cHO TOBOPHTH pnMCKOe Dpapo Bb
L. 130. D. de verb oblig (45.1).... imo el quod (filius)
in suam personam conferre non potest, hoc pairi acquirat, 3),

3. @opma. Vureps ) n Jepubyprs %), ucxoxs n3s
HENPAaBUALHATO pascMaTPMBauia  mpejcTaBlAAeMaro, Kakh
KOuTpareuta, npumin kb uesbpumomy weiBoxy m ortnocn-
TeAbHO TOTO, 0O ybeMy Juny obeympaerca oopma cibixms

:) Bungmeifigs Pandb. § 73. Anm. 19 Byxka. ibid. &, 15,
) Eypuiyes ibid. &. 88.

3) dabangs. ibid & 85. Kypuiycn. ibid. &. 88.

') ibid. § 90. Anm. 28.

%) ibid. &, 18.
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omE rosopars, uro eopma cibikm jpomkma Beerja oﬁcy;ﬁ;
JaThd N0 AMUNOCTE DPMHLUIANA, MemkAy TEMB ual':: Ty

nago pasimuarth Apa cayuas. Keam oopma 00ped m;erlgg
cymuocriio cpbara, TO ona AONKUA OBITH 06(:):1{11<1emmmjl
anny opuununaza. Hampumbps, Bompocs o 'ronérb, Top6 o
nan ne roprosan cabaa cosepmaerca, j01Kens ObITh O cy;ﬂa
AaeMs 00 Jnny opounanaia ). Fern-ike oopma unpeanuc a
3aKOHOMB, TO HAA0 PA3AUYATL! COCTABAAETH-2U OHA corp“).
negolii nag TOIBKO CPEJCTBO JOEA3ATEILCTHA. B ﬂepnol:a
cayuas @opmofl ofyciosausaeTcs BO3UREHOBCUIE UPABA,

‘conocobuocts KB npioGpbrenito kotoparo A0XKud OBITh BB

manb opapumoana; Bo sropoms caysab eopMa cay%ﬂn.n
ToAbKO AXA upmsuania obuieit pbicTeuTebHOCTH  CA Jl.hTr;,
U DOTOMY TAMDB [PEHOMAETCA BO BHUMAHIE JANE OPEAC

paTeas %),

By sakmouenie MBI AOMMHSI CKa3aTh wheroanro (:Jéowb
06p orsbrcTBennocTH npejcrasarens, abiicTsyiomaro 0e3®
HOAHOMOYiA (KOTAA UOJHOMOWis BoBce wbTh mam Koraa mpea-
cTasuTeab BbIX0AdTH 3a upepbant cymecTsylomaro nonug:
mouin). Ecam cabaka, sakmwouenuas Takoro poaa npe.u,c‘T“O
paTesend, ne Gyperb paTuxabupoBada, TO OUEBHAHO,
ona ne unbers MBKAKoro 3uauyenls as Upunnunala, n(;-
ToMy 910 OHE He AMbyb uambpenin nu OﬁlISBl?aTbCﬂ n3b :60:
us opiobpbrare npasa. Touno Takie cornacto (13 Hpi;? -
joil Bemeil, 970 mopoGuasa cabaka ue nyubers ?uaqeumoe
AI4 npeacTaBaTeld, HOTOMY UTO OHB SAKAIOUALD CC Ha inoG-
aMa @, cabposaTenbHo, TaKKe He XxoThan (':‘am, Il]m un[:euie
phrate npass, um BCTYNaTh Bb oﬁusaTenbcm.a. OnoﬁbITKﬂ
ApYraro KOHTparewta, KOTOPHI moiuech n3pberusie Y T
oTh cpbrasuplXh Pacxojosd #a4 OTTOrO, UTO JOIIH
ussbeTUBIXD BHITOAG, KOTCPHIA MOFD B3Biedp Opu Acmol-
peuiu jorosopa, Opia0-0bl HecnpaBeplnso, ecam-0bl €ro

1) Jabangs, ibid. &. 227. Anm. 64 Téas ibid.
. 233. 8. L.
) Hepcecors ibid. Cp. 92.
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ocrasaan 6e3n posnarpaikpenida. Ho kroeike AoIKens ero
posmarpaguts? Quepnano, 4UTO HA DPUHNUDAIA BO3IOWAT
Takofi 0TBBTCTBEHNOCTH HEAB3A, LOTOMY 410 ORB 31Bch BB
porosoph me mpuumMaers UAKAKOTO Y4acTid; Takb UT0 dTY
oTsbTCTBEHHOCTD MOKHO HAJTOMKATH CJUUCTBEHHO TONBEO HA
npejicTaputens, u 310 OyjerTh coBepuIenHo cOpaBeAsnBo —
Byab npepcrasutels ToAbKO nuniius'ons, yuacrsyil OHD BB
xorosops TOIBKO OAKTHUECKH, BeA TAMECTh 3aKA0YeHiA
jorosopa majaxa-0s1 ma npmunauana, Kake HA pbicrem-
TelbHAr0 KOuUTparenta, a notoMy @ orpbrersennocts 3a
yOsiTkn majana Gbl na HEro jKe; HO ecAd KOUTPAareHTOM:
ABIgercAd caM’b NpeACTaBuTEeNb, eciu Oouwb CcaMb 3aKdio-,
vaers JOTOBOPH, €CNW OHDL CaMb ABIAETCA CAMOXOTAUIAMD
10, 049eBHANO, BCA orBbreTsennocts 3a yObITEM, npuunden”
upl4 €ro AOTOPOMB, AOMKHLI HapaTh ma uero. Oruocuress
no ero otsbrcrsennocru, BHpoueMs HAAO0 PAIAMUATL ABA
cayuas. Bo mepBeIXB TOTH, KOrAa CTOPOUBI 33aKAOUANTD
AOTOBOPD GOAD yexosiemb umbromaro nacrynats ojobpenid.
Bw atomd cxygab apyrofi KouTparesTs 3HACTH OTCYTCTBIE
MoAHOMOUIA W, BCTynaa BB cABAKY b uocpescTBylmUMD
Iu0eMs, 09eBujHO, A006pOBOABUO HOABEPraeTd cebA PHCKY
pouecTn yGLITKH OpO HewacTyw.ledin paraxaluuin; moaToMy
cOoBEpUIEHO CUPABCANNBO HE BO3NATATh BB JANHOMB CAY-
uab ua npepcrasureas orsbrersennocTn 3a yOLITRH, ecld
TOJBKO MEiKAY HuMb I upruimuaioms ne Oslao  ocobaro
o0'n DTOMB AOTOBOpA 1). Bropoit ciayqaii, EKorja CTOpOUBI
3aKIOYAI0TH AOTOBOPD  NOAL  UPCANOAGKeUieMb, UTO N0g-
noMouie cymecrsyers. 3abch-To W ABIAeTCH  BOSPOCH 0
Bosuarpaikieniu 3a yOWITKH TPeThATO, Takh KAKD OND ne
3ndetds 006 orcyrerein noanomouis. H gblicrsnreanny ragan
orsBTCTBENANOCTD  DpeACTaBUTENA  NPU3HACTCA HPAMO T10J0
RATEILHBIMH 3akouojartespcrsamp: D G, D. At - 5H5.
A6 I.; Weehjelordn. Art 95; Cawconckoe yrom. § 789,

813; llpycckoe w. 1. 1. 13; Ascrpiiickoe § 1009; Cod
civile art, 1997. P § 10095 Code

1) Huumepmans ibid. S. 299 —300.
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Touno Takme W HAYKA TNpasa NpA3NaeTh OpeAcTani~
tenrs epaucTsenno orshrersemupinn 33 Beh y6niTKN, MOTY-
mie mpousolitu Axn Tpetbaro u3h CABIKM, 3aRI0Yennoi
mpeAcTasyreneMb, He EMBOmAMD  HOAHOMOUIA, 00> UeM’B,
BpOUEMB, €r0 COKONTPAreHTs He 3uais. OrnocuTeabHo
npasosaro ocuopadia 9ol orsbrcTBeHHOCTH Yueudvie pas-
abaunace; no axs mameil mham ubre najgobuocta BXOAATH
8b Goabe moapoGmoe pascmorpbuie pazimIABIXD Teopill no
atomy Bompocy '). byjers-am ocuosasa 373 orpbreTBe N -
HOCTh Ha CYHIECTBOBAHIA JEAAKTA €O CTOPOHLI TPEACTABH-
Tenau (Xotd 9Ta Teopif, Koropoll ACpKUTCH Bpunus. Kr.
Bldtter Ne. 2. & 39, scero menbe yaopreTsopuTeabHa},
GyleTs-1m Oxa OCHOBAHA ma NpPelNoX0KeHia AOrosopa o
rapantig, KOTOPYIO ABMO HIN MOJUaluBo OpunAIs Ha celd
npeactapaTens nepeyb TPeTbUMD OTHOCHTEXbHO CYIIECTRO-
pauia noamomouin (dTot Teopim jJepmarca: Byxwa ibibd.
©. 238. Buupmefigy. ibid. § 74. w Anm. 7 a, 8; Kypuiver
i6id. S. 101—104), Gyjiers-In ona ocuoBana Ha TEOPlH
culpa in contrahendo, wriseaennolf n pazparoii Hrepaurons
(Jahebb. - D. B. 1¥. . 1—112. Jroil Teopin pepHATCA
Tabangs. ibid. &. 234, m3p pyccknxs Hepcecoss ibid.
crp. 100—101), paw, nakoneys, 9T1a orsbrersensocthb
Oyaers pmisegena npocro m3s bona fides, m3® pecmpa-
BAAMBOCTH MOJOWenid TPETLAr0 KouTpareuTa npeis NpHH-
nunatons, Koropeil mmbers npaso o croeii Boab 0306~
puTe cabiky mam oTsepriyTh, a Torhb me mmbers npoTash
Hero HOKAKOTO UPaBa M HOTOMY jJoNkens uMETH BOIMOMK-
gocth Tpefopath BO3HATPAKACHIA CO CTOPOHBI NHpPEACTaBH-
Tedn (Takb AymMaeTs oGocnosath oTBhreTBEnHOCTH Il am-
mepsmans. i0id. © 293--299, ero reopia no obLeMy OT-
phrersennoctn Bcero Goabe ¢xointca ¢b Teopiell rapam-
Tin), Bce 3710 Ads named whao ue umbers ocoleHuaro
sHauenid, 401 MACH BAKHO TOABKO TO, urto BChH yueHbIe
npa3naoTs oTebreTsCHNOCTL M0 JaunoMy BOmpocy 3a mpea-
craparesems, Oruocutearuo olneMa orsbreTseHHOCTH Yyue-
Hble Takxe pacxoparca; BBKOTopsie HPu3naKwTh, YTO OT-

1) Cu. obsopw nx® y Illummepmana ibid. &. 283—200.
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pETCTBENHOCTD OTPABRYMBACTCA TOALKO peraTARABIME yOBIT-
gaMm 1), Apyrie cyartaoTd npepcraBaTedt oTsbTCTBENHBIMD
RaKD 32 HEraTapisle, TAKDs O 32 mozdTuBHBle YOBRITRE 7). W,
HaKoHEeN'h, TperhH, Opu3iasan Bb npummn’b uepbifcrpuTean-
10CTh NOF0BOpA, 33KIOUCHIATO TAak)ro Ppola npeAcTaBare-
IeMb, Cb OpaKTHieckod TOUKM 3pbuin  ponyckaioTs BO3-
MOKHOCTH A4 TPCTHATO morpeGosath OTH npeacTapuTead
pgunaro meaoxucmia gorosopa 2). Ha rakoii-me Toukb 3pb-
mid cTOWTH m ofuerepMaHckoe TOProsoe yiowxenie, npus-
pasan Bb Art. 55. 33 TPETHAMD [paBo Beifopa MeKAY BO3-
yarpamaenieMs YOBITKOBD (Sdabdenderfaty) 0 mcnolnenieMs
goropopa (@rfiillung). Camo coGoft monatno, uro Tpertid,
ecId OHB XO0uerh, MOKeTD He tpeGoBaTh BH TOro W@ ApY-
raro; npejcTaBnTeNb IKe HE MOKETD gacTawBaTh 0Oepels
TpPeThEMB HA ucnolneniu gorosopa smbcro BO3HATPAKACHIA
yobiTROBE. ROTH BCE, UTO MBI cunTall HYKHBIMEL CKa3daTh
o6% oTrbrcTBRENNOCTH OpEACTABHTENA, nbiieTnytomiaro 6e3b
noaHOMOYLA.

Osanunsan 33bcs pbup 06 obociosania npeicTasi-

telpeTBa U obcymaeuin 0coOBIXD CAYUaCBD, paspbueuie
KOTOPBIXs 00YCIOBIUBACTCA ThMb wan Apyramb 000CHOBA-
pieMd OPeACTaBUTENBCTBRA, MBI smberh ¢» ThbMp OKamum-
paemt BooGme pbub o0 npepcTaputeabeTst B Ha ocHOBaHIN
pcero, cKazanHaro A0 CHXD 0OPH, HA ocnosaniu KaKkb OT-
pENaTeIbHEIXD, Takbh N MONOKATESLUBIXD AANNbIXB, A0OBI-
THIXh BB OpelbllymieMb W3AowcHid, NOUBITaeMCil  AaTh
onpepbienie mountia npejcTABATESbCYBA.

§ 9. pnpezxtﬂeaie NpeACTaBUTEALCTEE U aHAIN3E ero.

IlpescraBuTesbCTBO €CTh TaKOE opujnIecKoe mousrtie,
rab opuo aumge, UPeJCTABHTEAD, umba Ha ocuoBaHld KAKOro

1) Bypuiyes ibid. &. 102.
?) Jabaugs &. 237.
3) Humyepmann. ibid. S. 287 u 292. Anm. 392. rarme
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HEa0y]b OpaBoBarc MOMenTa NoJXHOMOUIE €O CTOpPOuLl ApY-
raro, JpejcTasiseMaro, 3aKi0uaeTs IOPHAAYECRYIO cabaky
Ha @Ma 9TOro Apyraro, cabpopartenbno, ¢b ABHO BbIpaMeH-
geiMp nambpeniems 3ambuuTh OpUHAMNAZA BB €ro coh-
CTBEUHOMD gakmouenin cabaka n smberh ¢b TEMB b HAMB-
penieMb BOCHPOU3BECTR ANH nocabauaro Tagia wpapnaeckid
nocabacteis, wakia wacrynmam-Osl, ecld-Obi TOTH CaNG
3akaonuIb cibIkY, Taks uTo, cabaosaTennHo. mpepcTawi:
Teb OCTaeTcd coBepuiento JyKAD OPBARTECKIND 00CATA-
cTBiamd cpbakm.

Anangzupyd 570 ompepbrenie, Mbl HaXOAUME BB HEMD
cabayomie cyumecTsennble MOMEHTHI:

1) TIpeactaButeabcTBo ecTh MoHATIE OPUARIECKOE, OHO
COCTOBTD BD 3aKJ0UEHIH opujnuecxofi cabaru ITumMb
NPA3HAKOMB OHO OTAUYaeTcHd OTh YCAYIH ®AKTRUECKUXT
noco6HAKOBS © B ocobeumoct# TH nuntiusa, KoTopbil
cpbakm e BaKI0UAETH, 3 TOABKO CIVIKUTD OpVAieMD ed
3AKNI0UEHIf 0 N0TOMY JOCTABILACTD HE opEARgeckia yeayra,
a ®aKTHUecKis.

92) TipeacraBuTedp, 3aKIOYAH cabary, abdicTByers
BMﬁScm mpRunuuana, Takb aro nocabauiil umKagoro y4a-
cTif BB 3aka0uenin cpbacn ne npasuMaeTh; STAMD Upel-
CTABETENHCTBO OTIMYAETCA OTH IOpBAMUECKAaro coydacTid,
rab coyuacrumkn xora u Aabiictayers 0puaYecKE, HO He
smbcro, a pagom’s €b APYrAMB NHIEMD, pMberh cb HAME.

3) IIpeacrasutens 3akiiouaerd cabaky ma mma IpRA-
mumaia ¢b ABHO BhIpamennbivb nambpeniems sambamtTs
noenbanaro Bb ero coGCTBEHHOMD 3aKIYenin M suberh
¢s Thud ¢p nambBpeniem® BOCHpOM3BECTH AXA TOTO Tarif
jopugneckina mocabpcrpia, xakis macryaaan 6p1, ecam-Obl
OWD cam’hb 3akmounrs cAbIky, Takbp YTO OpejcTaBHTEND

Beps. Ueber Srrungen beim Gontrajyiven duvdh Mittel8perion
b, Sahrd. f. D. B. IV, § 2. &, 291 fg.
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0CTAETCA COBEPIICHHO TYHAD nocxbacrsians cabaka. Cab-
70BaTeAbHO, UPEACTABATENh ABIAGTCA KOHTDAreHTON® Bh
cxbikb, no ue Apigerca CyOBEKTOMB NPOHCTCKAIOIAX'
g35 Hea mocabieriil. XoTA TakEMb-iKe KOHTParesToM® Bb
cabab apaserca u T, H. nocpepcrennsili  NpejcTaBuTelb,
1o omb npm dToMB He mubers nawbpenin UCKAYATH ¢06-
crpennbii KONTPAKTH NpUHIWOANa, HOTOMY-4TO abilcTeyeTs
ya coe myA, Mesmay TEMD Kakb npepcTaBuTelb, KaKb CKa-
gano, @mbers wambpenie mmenuo gambunts cobcTBEHHYIO
pBaTeIbEOCTh MPARLANATA B BaKAWUEHi KOHTPAKTA CBOGIO
pEareaproctito. Ob Apyroit cTOpoOHbI pazimuie memay Iper-
cTapuTexeMb W T. U. TOCPeJCTBEHUBIMD NPeJCTaBHTCAEMD
1eHKNTH B TOMB, UT0 TNepsbl e apaserea CYOBEKTOMD
cabaru, TOrga Kakh BTOPOH 3aKmouaeTdh CBOIO cobeTBeu-
uyio cABIRy B TONBKO MOTOMB NEPEHOCHTD €il nocabacTeia
ga Apyraro Bh cmiy Hoparo akra. Taroso oTanuie mpes-
CTaRATENBCTBA OTH T. H. NOCPEACTBEHHAr0 npejcTaBATeNb=
cta. Hempmuacruocts mpepctaButeds Kb nocabacTsiawn
sakaiouaenoii mub cibakm Abaaers ero wymasmn cpbard,
H OTHMB UPA3HAKOMD UPEACTABATENHCTRO OTIHYACTCH emle
0T A0TOBOPOBL BB WOAB3Y TPeThAro. llpw HasBamubIXb A0-
roBOpax’® MOCpejHWED 3AKIOUAETH CBOWO COGCTBEHHYIO caba-
Ky uag ayume ckaszath ABb  cAbakm, TONbKO CaEBaeMblA
pobmenyMd 06pazoMs Bh OANY; HPR HpefcTaBATEXbCTBb-He
IPOECXONTS OAua cAbIKa W NPUTOMD COBEPIIEHHO UYHAAA
AAA TpejCTaBHTENd 0O CBOEMB NOCABACTBIAMS.

4} Opeacrapreas 3aKmouaers Iopuamueckylo crbary
¢h nambpeuniems BOCHpOM3BECTH JAA NpERIADATA TakiA
jopundeckin nocabacrein, kawia macrynmam-Gbi, ecan TOTD
camd koutparmposass. Memay abiicteiamm npejcraBaTend
I BOBuuKnOBemiem® mocabacTeiii Aaa mpmEnmIaja JA0JKEA
6wTh mDpuumnpas cwash; mocABACTBiA BTH JMONEHBL GBITH
o6ycaoraensl naswbpeniems npeAcTaBuTeNA. OTEME npu3sa-
KOMB HpejcTAaBUTeNbCTBO OTIHYUAeTCA OTH T. H. HeoOXoxd-
Maro mpejcrapatexncTsa, rat mnemocpexctTsennpiif nepexopts
mpash u_obdsamnoctell na mpuunumana ne ofycroBiaBaeTcA
nambpeniemd mpejcraBaTCnd.
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5) lpeacrasateip JoTKeHd gubts moruoMouie OTB
mpEmnAnala Aaa cosepmesid ppaagaeckoil cabake wa uMd
nocabauaro, muade Bp waymumoctw Oyiers ue mpepcrasd=
TelbcTBO, 4 MpeicTaBmTEabHOE Negoliorum gestio.

6) Heo6xogumoe Axa GpiTia npejcTaBATENBCTBA HONHO-
MOuie JONEHO OCHOBBIBATLCA A KakoMDB uHOYAb NPABOBOMD
mosenth (ynournomouinm cO CTOPOHB UPUHUHILLA, AOXK~-
nocta mam yerpoiictes ropmimuecKaro quNa).

7) Wsp @opMyls! onpepbrenia npeACTABUTEALCTBI BUA-
wo, uto mocabjiumee ocHOBBIBACTCA N paspbaenin  CROHCTBD
xonTparenta u cyObekra cabirm MemAy npepcrasureacus u
NpABUAGALOMD U HY MBICAOMOM coegunenin 060uX’b dTAXD
cpoficTes mOCPEACTBOMD @KW BB AmNb TpeacTaBLieMaro.

i
‘.
|
i



OFNABANEHIE

MPEAHCJIOBIE
OTABAL -

lTonatie npeacrasHTensCTBA.

§ 1. Oramvie mpefcTaBATENABCTBA OTT $anrmuound:
ro nmocofumyecTna - . . .
§ 2. Oramaie mpejcTaBMTEJBCTBA OTH IOPHANYE-
ckaro royuacTia . . . .
§ 3. Oramuie (mpamaro) npejcTaBETeILCTBA OTD
Tard HaskBacMaro mocpegcrsennaro (mittelbax) wmau me-

npamaro (indirect) mpepcTaBmTeABCTBA . .
§. 4. Otamvie npegcraBmTeAnCTBA OTH T. M. He-
00X0MMaroe IpefcTaBUTEALCTBA . .

§ 5. Oramuie npegcTaBUTEABCTBA OTF JOTOBOPOBD
Bb noansy Tperbaro (Bertrdge zu Gunften Dritter)

§ 6. Oramuie mnpepcTaBNTEABCTBA OTD NPEJCTABU~-
TeabHaro negotiorum gestio . .

§ 7 0 mpepgcTaBUTEABHOMD NOJHOMOYIR .
§ 8. IOpupuuecroc ofocHoBaHie NpeRCTaBATEALCTBA

§ 9. Oupepbaenie mnpegcTaBETEABCTBA W AHAAN3D
ero - . . . .

I—I11.

Crp.

44.

49.
67.
76.

91.
97.
102.

120,



3AMBYEHHBIA ONEYATEN.

Crp. Crpoga. Hameuatano:

npuy. [. von ftellvertretende

5

6. npun. 3. D H.

8. 4 cn. opuguiecyi
9

Cabnyers 4aATATH.

vort Der ftellvertretenden
D. 9.

opuanyeckit

. upay. 2. Stellvnrtrntung3befu- Stellvertretungsdbefugnif

gnif
Il. mp. 1. Stelfverivetung

Stellvertretung

12. mp- 4. Kammreitun, Ueber Bammretun. Lolfmadt und
offente wnd verjdhloffene Auftrag. sn Jeitjcbrift firr das

Briefe

13. 6 cn. pars
17. 4 ¢B. otHocmTeTHHO

20. nmp. 2. ne6wigo
21. mp. 3. mubuie

28. 6. ¢s. nuntiwsa

33. 2. ¢+ 10

35 mp, I.  gestio

36. 14 en. wro no ero makuino
47. mp. 2.  are

-~ —  pameff

48. mp. 1. ?)

49. 3. cs. Hpexcrasurexscro
52. 4. ¢B. Aagerca

54. mp. L. erp. 57

Privat und dffentliche Redyt ded
Gegenmwart B. 3. S. 670, f3.
Haatueps. Ueber offene unbd
verjidloffene Briefe.

naTh
OTHOCHTEALHO

He ORL10
mubnie

nuntiug’a

u

gestor'a

110, 00 ere MubHilw,
970

Hamel

1)
Ilpepcrasareancrao
ABaAeTcA

crp. 58.

Crp. Crporka Hanewarawuo:

58.

2,

92.
63.
65.
72.
78.
82.
84.
91.
95.
98.

104,
105,
107.
110.
114.
115.

npuM
3.

np. 4.

8. cH.

16 es.

np. 3.
4 cH.
15 cH.

12 ecn.
5 cH.
2 cH.

np. 4.

18 ¢.

mp.

I cu.
6 cs.
7 cH.

2 cH.

Borlef.
)

npefcTaBHTEALCTBA
npepcrasaTesssh
presente

C.

acCHIRAHTY
Reflerwirfungen
YYaCTBYIO UM R
nogotiorum
nopyyeHin
BONPOOA
AbECBATEILHRINE
TPEThAr0
ofsacHuTH

eTo

9

118. 15¢8. HHA
— JROJRHH

119

5 e¢B.

BPOYEMD

I1

Cabgyers 9aATaTh.

Borlef.
Y)

HPefCcTaBATEALCTRA
npeRcTaBuTeIbCTEE
pracsente
T.
ACCUTHAHTY
Reflerwirfung
YYacTBYIOUIAX'D
negotiorum
nopyuenie
BOIpOCA
ABHCTBHTEABHRN D
qeTBepTaro
ofpaCHETD
5T0
1)
HElE
JO4®HA
BNPOYEMD




	Kazancev predstavit (1878) 1
	Kazancev predstavit (1878) 2

