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Bregenie.

§ 1. JIbficTBHTeIbHOCTE 00438TONBCTBE B 3ABHCHMOCTH
OTb ero 005eKTa.

Ha Bompocth 00b omperbieHin HOHATIA 00A3aTENLCTBA COBpe-
MEHHas IOpHIHYECKas IMTepaTypa JlaeThb ABa OTBbTa.

OMHH yCMATDHBAIOTH CYIHOCTb M COJepAaHie 00A3aTeILCTBA
Bb NpaBb KkpeiuTopa Ha M3BhcTHoe nhicTBie IMIa 00A3aHHArO,
BB rocnoictBh Haxb uymuMB IblCTBieMb, BB MOTYHHEHIH YyHOH
BoIH. O0s3aTeILCTBO CBA3HBaeTh B H3BECTHOMD HAmpaBlIeHiM
cBoGoLy AbBHCTBi#t NOIRHHKA M CTABHTH €e Bh 3aBHCHMOCTb OTD
BOIM Jpyraro IWla, YOpaBOMOYeHHaro 1o 0043aTeIbCTBY, OTD
BOIM KpeauTopa. B1 cully sToM CBABAHHOCTH JOLKHHAKD MOKETH
OWTh BHHY#JIEHD HIM Kb COBeplleHilo sphcrHaro mbHcrBia
HIH, Hao00pOT'h, Kb BO3JEpAKaHil0 OTH M3BBCTHHIX'L IBHCTBIH, —
MeRIY TBMDb Kak'hb NPH OTCYTCTBiM 00S3aTeIbCTBA HAa HEMDH JeRa-
aro, OHb.OHIb OH CcBOGOJEHD IOCTYNaTh N0 COOCTBEHHOMY
yemoTphHilo, He coo0pas3yfach Bh JAHHOML OTHOIIEHIH CB BOIel0
Apyraro aumma.

Jpyroe MubHie, mpeJCTaBHTEIAMH KOTOpParo MOryrh OHTb
HasBaHh KonmeHs, lemenaiycs, llorTTs, oTyactu IapT-
MaHHD H BpHHI B, onperbiseTs 0013aTeILCTBO KaKk'b IOCIOACTBO

Halb WHHHOCTBIO, Haxojdmelicd Bb YyHKOMb MMyMeCTBH; (akTH-
L .
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qecKoe OCYIEeCTBIeHie 8TOTO OTBIEYEHHATO TI'OCIIOJCTB3 COCTOHTDH
Bb TOMD, YTO JaHHAA LBHHOCTH NEPEHOCHUTCA M3'h UMYIIECTBA JAOILK-
HHKa BL HMyllecTso KpeauTopa. JlBicTie, Ha KoTopoe 00s3a-
TEILCTBO HAIpPaBJEHO, Cb OJHOM CTOPOHH TOIbKO Omiwke omperh-
JfeTh Cnoco0h HCHOMHEHisA, T. €. TOTh LOPAIOKB, KAKHMB I'BH-
HOCTb JOIKHA OHITL NEepeHeceHa B> HMYILECTBO KpeAuTopa, Cb
Ipyroit — hicTsie 9To jlaeTh MacITalh Kb onpentneﬁho BeIHYMHH
nbHHOCTH 4 THEX'B CIy4aeBh, KOria YCIOBIeHHHH croco6s
HCIOMHEHIs 0TNajaeTh, HO OTNajeHie HTO He 0CBOGOKIAETDH JOTK-
HHKa OTH Jeikalllell Ha HeMDb 00f3aHHOCTH ').

Bt cyumoctn o6a ykasaHHHs omperbieHis j1aleko He TaKb
Pa3INYHL MeRAY CO00f Kak'hb HTO MOTIO Ohl KalaThCA Cb IIEPBaro
BBTIANa; MERILY HHMM HETOABLKO CYLIeCTBYeTh MH3BECTHas BHY-
TPEHHAA CBA3b, HO BTOpOE€ MO:KeTDh OHTH Jame HA3BaHO IPOCTOH
Momudukaiiett nepparo. Bt camomt rbat — ecan uuymeémen-
Haa nbHHOCTh XBilcTBiA, Ha KOTOpoe 00/A3aTeILCTBO HANPABIEHO,
BO3BOJHTCA BDb HEoGXOIMMOe YCIOBie IOPHIHYECKOH CHIH CaMoro
00s3aTenbCTBa (9T0, KaKb ML YBHIMTH HW:Ke, M Ihlaerca Gomb-
IIHHCTBOMD IOpMCTOB;L COBEpIIEHHO He3aBHCHMO OTH TOI'0 ompe-
XbieHis, Kakoe MMM JaeTC NOHATII 06ABATENLCTB3), TO IO CY-
IeCTBY fABIseTCH (eSpasIMUHHIME, HAa30BeMD IM MH CojepAaHieMb
00si3aTenscTBa caMoe rhiictsie (Kakb rbiaeTs GONBUIMHCTBO) MIH
NpEeJCTAaBIAEMYI0 STUMD JbilCTBieMb HMMYIECTBEHHYI0 ILEHHOCTD
(BMberh co cTopoHHHKaMM BTOparo B3rifia).

TocnmozcTBylouwMMb Bh CoBpeMeHHOH Haykb, n 6esh comHb-
Hifi [paBUIbHHEIMD, JOLLKHO OWTh MpHU3HAHO mepBoe ompexbie-

1) K6 ppen. Die Erbschaft, crp. 14. Demeliuns. Untersuchungen. 1.
Nr. I, ctp. 158 ¢a, Schott. Der obligatorische Vertrag unter Abwesenden.
ctp. 456 ci. Hartmann. Die Obligation. crp. 20 ca. 119 ca. Brinz. Pan-
decten. 2 uax II. crp. 1 cu.
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Hie, yCMAaTpHBaiOllee CYIHOCTL 00A3aTeILCTBA Bb IpaBb ofHoro
mana Ha phiferBie jgpyraro?). Byxyun noxpoGHo 0GocHOBaHO
CaBunbn H IIyxToit — OHO DPHHATO TAKUMD I'POMATHHIMD (0Ib-
IMUHCTBOMb IOPHCTOBB, YTO lIOJIpOGHOé yKasaHie Ha OTIBILHRLIA
HMEHa MOKHO CYMTATh MaIMmHMME. IIpM sToMb, oHAKO, caMb
c06010 BOSHMKaeTh AaJbHEHINA BOIPOCH.

JlBiicTBiA, KOTOPHIA MOIYTDH OLITH COBEPMAEMH Yel0BLKOMB, .
pasHo00pasHH 0 OesKoHedHocTH. BceAkroe MM ¥3b HUX'D CIOCOOHO
OLITL peIMETOMb 00A3aTeILCTBA WM JUIA BTOT0 HeoOXO0AUMO, YTOOLI
rhiicTeie o61agano u3phCTHRIMM (iBoﬁc'rBauu, YZA0BIETBOPAIO MH3-
BLECTHHME Tpe6OBaHifIME, TaKbh YTO IPH OTCYTCTBiH HepBbl'X'l; n
OpM  UpOoTHBOpBYiM BTOPHIML 83 00A3aTeILCTBOML Ha TaKoe
XbAcTBie HapaBIeHHHMD He MOKETH GHTD upl;xaua.no IOPHIHYECKAro
8HaYeHis ? .

Hanborbe ofiuee orpaHndeHie Bbh STOMb HAIPAaBlIeHIH CTa-
BHTD, 10 npumMbpy Iereas, CaBuupu. ['ocmoacTBo Harb Uy:RMMH
rbitcreinMu, umbiollee BB pesyIbTaTh mnojuMHeHie IMYHOCTH
HIOIRHHKA KpeiyuTopy, He JOLKHO BeCTHM Kb NOIHOMYy nopaGomie-
HiI0 STOMt IMYHOCTH ; cymma XBHCTBiff, Kb COBepIIEHil0 KOTOPHX'Db
HBBBCTHHI JOLKHNKD 00f8aHD 110 OTHOMWIEHI Kb u3BECTHOMY
KPeJINTOpYy, AOIKHA IIPeICTABIATHCA MUHUMAJLHOM IIO OTHOIIEHII
KO BCeMy KpYTy cBoGojHOH JIbATeabHOCTH mepBaro®).

2) Puyckoe mpaBo, ycMaTpHBas CYIHOCTb 06438TeIbCTBA Bb TOM'B, YTOOK
0HO ,alium nobis adstringat ad dandum aliquid, vel faciendum, vel praestandum* 1
nonpasabiasa, TaKUMb 00pa3oMb. BO3MOKHEE 06bEKTH 00:13aTeILCTBA HA dare,
facere, praestare co CTOPOHH JOJRHHKA, —- IOABOJMTD, OAHAKO, HOAL BHpAKeHie
»fAcere,“ movuMAeMOe BB UINPOKOMB CMHCIB ClOBa, BCAKI 06BHEKTH 00s3a-
TeJIbCTBA: ,verbum fa ¢ e r e omnem omnino faciendi causam complectitur dandi,
solvendi, numerandi, judicandi, ambulandi* (L. 218 D. de V. 8. 50. 16. Papinian.
1° 27° quaestion. cf. Lenel. Palingenes. 1. 868 Nr. 332). .

8) Savigny. Obligat. R. 1§ 2 ctp. 6 H e g el. Philosophie des Rechts. § 67.
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C1b oTHMD orpaHMveHiemDh, Gorbe OJHAKO KOIMYECTBEHHRIM,
9bMb KaYeCTBEHHEIMD, MOKHO COTJAacHThCA OesycaoBHo!). B
HOJNOKHTEILHHX'E 3aKOHOAATEILCTBAX> HA HTOMDb OCHOBAHIM 3a-
OpellaeTcs, HOp., 8aKMOYeHie [I0roBopa JMYHAro HaiMa Ha
CPOK'B, NPEBHIAION{H MSBBCTHL, YCTAHOBICHHHH B3aKOHOM,
maximum.

PaBHEIML 00pasoMh MOTYTDH CYHTATHCA GE3CHOPHHIMM B3
cirk;monﬁa nolaoxeHig, Tounbe onperbiAoufs ycuIoBiA, KOTO-
PHMDb JOLRHO YAOBIETBOPATL Kaikioe oTxbibHoe rbicTsie, cocras-
IA0Iee OpeIMeTh 00A3aTelbCTBA; HMEHHO :

1. UYro sr10 pbHcTBie MA0NAKHO OLITL BOSMOKHEIML, BO8-
MORHLIMD (PAKTHYECKH H IOPHAMYECKH.

2. Yto oHO He JOLKHO OWTL (E3HPABCTBEHHHIMD.

O6s3aTeqbCTBa, HAPABICHHHSA Ha NBHCTBiA HEBOSMOAKHHSA M
Ha jbicTBi# GeSHpPAaBCTBEHHHSA IOPHIMYECKOH CHIH HMbBTL He
MOTYTB, YTO NOHATHO CaMo Co00H, TaKDb Kakb 00a TpeGoBaHis
BLITEKA0Th HEImOCPeICTBEHHO H3b caMoif mpupois npaBa. Kb
coBeplUeHil0 xb#cTBi#l (PaKTHUYECKN HEBOSMOKXHHIX'> LIPABO HPHHY-
JMTb He Bb COCTOsHIH. [laBas 3alHTy TpeGoBaHiAMDL, HAIPABIEH-
HLIMD Ha ABACTBiA HEBOBMOKHBIA IOPHIHYECKH (MHHIMM CIOBAMH —
CAMHMb :Ke IIPABOMDb 3aIpelleHHBIA), OHO CTAHOBHIOCH Oh B Mmpo-
THBOpbYie cO CBOMMM COGCTBEHHBIMH HODMaMHM. SallMILAH, HaKo-
Hellb, o0AsaTeaLcTBa MMBIONIA IpeaMeToMb IhHCTBiA GesHpaBCT-
BEHHhIA — IPaBo LLI0 OW Bh pasphs® CO CBOHMH OCHOBHHIMH 3a-
JAYAMHM : KAKOBO, Obl HM ORI OTHOLEHie MeALY MpPABOMDL H MO-

4) KoanmyecTBeHHRIMD — TAKD KAKb 00432TeNbCTBA, OrPAHHIHBADILIS
JMYHEYP CBOGOAY AOMXHWKA JHIIL Bb OTJBIALHLIX'D OTHOMEHiAX'b, HPH3HAKNTCA
HeJBACTBHTENLHHMH eIle HA APYTOMTL OCHOBAHIH: 0O (6e3HPABCTBEHHOCTH CO-
AepikaHid.
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PaIbl0 3alMTa Ge3HpaBCTBEHHOCTH, ThMTL Gorke mpHHY:RIeHie Kb
He#l, B> I'BIM OpaBa BXOIMTH HEe MOEETS ).

Ho ecain ne MomeTd B0sOy#jiaTh coMwbHit BL CBOeH mpa-
BHILHOCTH HH OJHO W3'h IIPHBEJeHHHX'> TpefoBaHilt, TounHbe ompe-
ABadg0mEXs XapakTeph, KOTODHM 10LkHO MMBTL pbicTBie, dTo-
OHl OHITL BO3MOKHLIMD IPEIMETOMD 00S3aTElILCTBA, TO B'h BLICHIEH
CTENeHH CIOPHLIMT sABIAeTCs AalbHbAuiee ycloBie Heo6XxonuMoe,
1O ToCH0JCTBYOILEMY BTH COBpEMEHHOH pOMAHHCTHYECKOH iuTepa-
Typb B3raany, anda xhHCTBMTENHHOCTH 0043aTEILCTBA; HMMEHHO
yciosie, Bb CHIy KOTOparo o6s3aTeIbCTBO JOIKHO 06IaJaTh HMY-
IIECTBEHHLIMD, JAEHERHHMD HHTEpecOMb, APYTHMH CIOBaMH, 4YTO
xb#icTBie, Ha KOTOpoe 0653aTelLCTBO HANPABIEHO, XOMLKHO 06IAIATH
HMMYTIeCTBeHHO! IBHHOCTBIO.

IToxpoGHoe wuanOkeHie JMTEpPATYpH Bolpoca OyIeTh JaHo
HHARE; 1I0Ka MOKHO OI'DE8HMUHTLCA YKasaHieMb, 4TO pasiudie BO
B3TrIfAJaxb JOXOIATH BDb 9Tolt 00iacTH 10 JiaMeTpaibHOH IPOTH-
BOIIOI0:RHOCTH HX'D> MERIY coloil, npHUeMDb MERIYy IBYMA Kpait- .
HHMMH HaIPaBIeHiAMM pacroiaraercs eie bkl pa1rh HOCPeICTBYIO-
umxb MubHif. Omn (kaxb mup. CaBuHbH, ®p. MoMMCeH D,
TapTMaHHB) CUMTAIOTH BOMOKHHMD 06HEKTOME 00ABATENLCTBA
TOAbKO TaKif rhHCTBiA, KOTOpPHSA 061aJal0Th UMYIIecTBeHHON UhH-
HocTel0 BooGme; apyrie (YHTeproabiHepd, IlIyxra, Kea-
aeps, Bpuuns, Peno) Tpebyors, uroOm xblicteie mpex-
CTaBIAI0 MMYIIECTBEHHYIO L'EHHOCTb 18 KpejuTopa; TPeThbH (Hup.

5) [Jdpyro#t Bompoch, KOHEYHO,— MOTYTD JH 0043ATeJbCTBE, HAIPABICOHHEK A
Ha Takig nBAcTBig, BIeTsr 3a co6oft BooOmie Kakias HEGYXb MpUAHIECKiA mo-
cabacrBis. YTBepAuTEedbHHA O0TBBTH Ha 9T0 BO3MOKEHD 0e3h BCAKATO IPOTH-
Bopbuis OCHOBHOMY IpaBHIy 0 HeqBACTBHTENLHOCTH CAMOr0 00438TETbCTBA.
Taxs HOp. H3B 0643aTeaLCTBD NOAOGHATO pOA& Jerko, NpH H3BBCTHHXD

YCJIO0BiAXD, MOKETh BHTEKATh OTBBTCTBEHHOCTh OJHOA CTOPOHH 3a& Bpedb H
yOHTKH HOHeCEHHHe APYrofl oTh BCTYWIeHiA BB 00434TEJNbCTBO.
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Apuxrcs, Heitneps) — urobu 810 XhHCTBie Morio 110 KpaliHel
wbph OHITL cBejJieHO Kb jeHemHoH nbHHoCcTH; e pHOYpPrb cum-
TaeTh JOCTATOYHLIMDL YHe KOCBEHHAaro OTHOIIEHid Kb WMYILECTBY
noraras, 4To 00beKTOMD 00fi3aTeIbCTBA MOTYTDH OHTH TOUBKO Th
AbHCTBiA KoTopHA BBH 000poTh coBepiialoTCA 33 JEHBIH.

Bt npotvBomonoFHocTs BebMb 9THMDL MHbHIAML, BL TOH
HIH MHOH cTemeHM TpeCyOUMMB JiA 0043aTEILCTBA XapaKTepa
MMYIIeCTBEHHAro MHTepeca, ipyrie opuctel (Feiteps, Buui-
metxs, lepuurs, Yureps, [oabJIUIMAATD U T. I.) 06D-
ABIAITH BTO ycloBie i 00A3aTe’bCTBA a0CO.MOTHO Oespasind-
HuMb.  Ilpu sToMb M Mewnmy aBTOopamu nocrbiHeft Kateropin He
CYILECTBYETD, OJHAKO, I0MHAT0 eIMHOrIACiA OTHOCHTEILHO IPaHUIlD,
KOTOPLIMH 04epYMBAETCS KPYI'b MHTEPECOBD NONIeRAIMXD 3aINTh
npaBa W 3a nperbiamMu KOTOPHX'> TaKofl HHTepeCh TepAeTh
CBOMCTBO MHTEpeca IOpHUAHYECKaro. p .
Bb 4acTHOCTM 1O OTHOIIEHI Kb PMMCKOMY npaBy MHbHis
. pacxoiATca elle jaiablie. HesaBHCHMO OTH TOro, YTO KaRibilf
H3Db YUOMAHYTHX'> Bbille B3rIAJOBD MHILETH TOYKH OIOPH Bb
PHMCEHX'> MCTOYHHKAX'h — 8IbChb HMIETH COOpP: O TOMB, He CcIb-
AyeTd IM CUMTaTh TpeGoBaHie HMylecTBeHHOH I'BHHOCTH TOYKOH
apbuis craphifiuaro nepioga pasBuTiA pUMCKAro mpaBa, OCTAaBIEHHON
Ch TeueHieMb BpeMeHH ? He COCTaBIAeTD IH 8TO TpeGoBaHie 0coOeH-
HOCTH 00s18aTeILCTB'D stricti juris B mpoTHBomoN0KHOCTS obligationes
bonae fidei? KakD coruacoBaTh HeMMYLIECTBEHHYI0 I'BHHOCTH CB
npuHnMnoMDb condemnatio pecuniaria, €b PHUMCKHMD HOPAAKOMb
HeToMHeHiA cyjleOHaro phmedia u T. I

Ho panbme vbmb nepefiaTs Kb H0LPOGHOCTAMD — HEOOXOMMO
OCTAHOBHTHCA TOUHbBEe Ha INOHATIAX'> MMYLIECTBEHHOH IIBHHOCTH
H WMYIIECTBEHHaro MHTEpeca, leKalMX'hb Bb OCHOBAHIH BCEro
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AaneHbimaro wnsaomeHis; onpexbieHie STHX'> HOHATIH HETONBKO
BHISICHUTE CaMbit INpeiMeTh CIopa, HO OTYACTH OCPHCYeT: H
OCHOBaHifl ero.

§ 2. HHArepecs m mbEHOCTS.

Tpe6oBaTh, 9TO0H 0043aTE.ILCTBO. IPEJCTABIANO I Kpeiu-
TOpa HHTepech 3HAUWTDH, BooOlie roBops, TPeGoBaTh TOALKO OA-
HOr0: 9TOGHI CoBepllleHie WM HecoBeplleHie JOLKHUKOMD XbHCTBiA,

Kb KOTODOMY OHL 06sf38aHh — He OHLIO Jid KpeiuTopa Oespas-

INYHEIMD, YTOOH MCIIONHEHiID 0653aTEILCTBA KpPEIMTOPD NpHIA-
A —

Bal's u3pbcrHoe sHaueHie. Ilonnmasi BhIpaKeHie ,HHTEPECH® Bb
BTOMB CMBICIE — MOKHO COTIACHTBCA Cb TEMDB, YTO HAIMYHOCTH
€ro ectb Heo0xogumoe ycloBie IXBHCTBHTENLHOCTH 00653aTENLCTBA
T. €., YTO eCIM HCHOTHEeHie WIM HeHCIIONHeHie NOCHBIHATO HOLR-
HHKOMb IS KpeguTOpa alCoMOTHO O0espasiMyHO — BB TaKOMb
ciydat Kpemutopy AomrHO OHTL OTKasaHo BDb npaBh ocymecr-
BlieHil 0043aTeIbCTBA CYIeOHKMD HOPAAKOMD.

Herpymio, omiako, yGbauthes, 4To TpeGoBaHie, BLIpaiKeHHOE
Bb Tako# oOinefi ¢opmb ammeHo, BL CYIHOCTH, BCAKAro Cojep-
#ain '). YTo ncromHeHie 0683aTeAbCTBA Ms HETO He (e3pasiMyHo
— 98T0, pa3’p 0053aTelbCTBO BOBHHKIO H3h JOr0BOPa, KpeIUTOPD
AOKA3HBAETHL y#e TEMB, UTO BCTYIMID BD TaKOTO poja JIOro-
BOPD Cb JORHWKOMDB, BO BCAKOMB e cIydat OoHH MOKa3LBaeTh

1) Crbayerps 3aMBTHTB, 4TO BHpaKeHie ,MHTepech“ craBmee, I0 3aMb-
varipIle pAH C 8, MOJHHMD TEPMHEOMD COBPEMEHHOR OPHINIECKON TUTEPATY PH,
caMo no ce6ts crpanaers RBKOTOpPOR HeompexbiaerHOcThI0. Pernice. Parerga
(Ztschr. Sav. Stift. V. 1884 r.) I crp. 45 (cp. Labeo III' erp. 178), co cCHUTKOR
Ha Gneist Verwaltung, Justiz, Rechtsweg, crp. 52 ci. — Kakoft cMBICAD eMy
OpHARETCA N0 OTHOMEHID Kb NAHEOMY BOIPOCY — BHAHO H3Db A&IbHBAMAro
H3JIOXEHif; 0 TEXHMIECKOMD 3HAaYeHIH NOHATIA cp. Fr. Mommsen. Beitrige
zum Oblig. R. Abth. 1. Zur Lehre von dem Interesse § 1, 2.
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3TO CaMhMb (aKTOMD IpeXbABIEHiA Kb IOLKHMKY HcKa. CTaBHTH
KpeIHTOpa BB HEOOXOAMMOCTL BB KAKIOMBL OTILILHOMB clyuat
JOKasHBATE 00000, 9TO HCNOTHeHie 0043aTeILCTBA MMbeTh J1s
Hero sHayeHie — OYEBHJHO HEBOBMOKHO.

TakuMb 00pasoMDb OFHO M3DB ABYX'h: Wiy TpeGoBaHie Haany-
HOCTH HHTepeca Bb KadeCTBb CYllUeCTBeHHaro yYcCIoBif IOpHIH-
YecKol cHiIbl 0043aTelbCTBa JHIIEHO BCAKATO IPAKTHYECKATO 3Ha-
YeHid, MIM-ke Heo0X01uMo Gmume onperbiMTh KAaKOro poja joi-
KeHb OHTL BTOTH MHTepeCh. BB mnocibiHeMb OTHOUIEHIH roc-
HofcTByKIlee MHbHie, KAk TOILKO 4YTO 3aMbyeHo, M NpPH3HAETD
Heo0XOJHMOCTb MHTEpeca HMYLIeCTBEHHATO MIH Booflle HIH
JIMYHO 1IA KpeiuTopa. Bmb Kakuxb #e cIy4adxh STOTb HHTe-
pech Ha avme wmbercs ?

Cb sKOHOMHYECKO! TOUKM 3phHIA MMYILECTBO eCTh COBOKYII-
HOCTb MaTepbAILHEX'D 6Jal'b, Pa3CMATpPHBaEMad KaKb ofHo mbaoe.
C1 Touku 3phHiA lopuiMyeckoffi — NOIH MMYIECTBOMB MOHH-
MAETCH COBOKYNHOCTb NPHHAMIERAIMXD CYOLEKTY UpaBb, HMbo-
UMXD 00BEKTOMD MATEPbAIBHEIA (Iara, T. €. WM HENOCPEICTBEHHO
00e31e9MBAI0NIMX D Y IPABOMOUEHHOMY N0TL30BaH1e HMH, .11 /e Halpa-
BIEHHHX'b, Bb KOHEUHOMDb PEBYILTATH, Ha J0CTaBIeHie eMy Tagoro
noassoBaHia. Kamnoe orabibHoe npaBo, BXojsiliee H cioco6Hoe BXo-
JMTb B COCTABL BTOH COBOKYIHOCTH, €CTh IPABO HMYILIECTBEHHOE 2).

2) HMymecTBo pascMAaTpMBaeTCA Kakb ONHO NBlIoe Bb CHIY- NPHHAX-
JIOKBOCTH CBOOR ofHOMY cyObexTy. Ompenbiemie mamsoe BH Tekcrb oTMmb-
98eTh TOIBKO OIHY CTOPOHY HMYIIECTBEHHOR cepn aHNa — COBOKYIHOCTH
IpaBOMOYifl, KOTOpasd TOYEbe MOKeTh GHTh Ha3BAHA AKTHBHEIMD HMYIECTBOMb.
Tlomarie nMymecTBa HepBako ompexbisercd, OAHAKO, K&KD COBOKYINHOCTb
BC'BX b HMyNeCTBEHENX's NPABOOTHOLIEH It Cy6HEKTa ; IPH TAKOMB ompebire-
HiH momATie 3T0 OXBATHBAETH HETOJLKO MMYIIECTBOHHHS IPaBa HO H HMY-
IReCTBEHHHS 0693aHHOCTH, ,commoda et incommoda“ mo sHpaxenin Yapniana
Bb L 1. 8 pr. D. de bon. poss. 87. 1. Bb HcrouEMKaXDh BHpaxenie ,bona“
ynorpe6aserca Goxbile® YACTHRO BB CMHICHB MIH AKTHBHATO HMYIReCTB& HIH
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IlonnMad noxrbs MHTepeCOMb TO 3HadeHie, KOTOpoe MPUAAETCA
InneMb 4eMy Onl TO HM OblIO, MOXb I'BHHOCTBI0 — TO CBOHMCTBO
Onara, Bb CHIy KOTOparo eMy sHaueHie BooOlle NpPUIAETCH, Mhl
AOILKHH 3aKIOYHTh, YTO HMYIIECTBEHHLIMh WHTEPECOML M HMYy-
ILECTBeHHOH WWEHHOCTLI0 00713/12€TH TONBKO TO, YTO MOHETh BXO-
JUTL BBh COCTaBb MMYIeCTBa, T. e. OianmmaluMs o0pasoMb
TOIbKO KARILHA OTIBILHHH MaTephAlbHLIM 00beKTh. [arbe, of-
HaKO0, MOHATiA STH NPUMEHMME H Kb IpaBaMb, 00e3leYHBAIILIMMb
110b30BaHie TaKoro poja OOBEKTaMM; NPUMBHHMH NOTOMY, YTO
NpaBaMb STHMDL UPHIHCHIBAETCH BHaueHie M I'HHOCT BB Tolt
mbph, B Kakofl TO M jpyToe NPHIHMCHIBAETCH CaMOMY MaTepb-
simbHoMy Oiary sBasioiieMycsi 00beKTOMD MMYIL[ECTBEHHAro Ipasa.

IIpeamersd 06sA8aTenbCTBEHHAro LpaBa ecTh IhHcTBie omk-
HHKa; caMo Ho ce6b jxbiicTBie He eCcTh MAaTepbAILHHIH 06'1,;31('1"1,,
HO pesylbTaToMb ero coBepileHid MO&eTh OHTb NpejocTaBleHie
TaKkoro O0BeKTa KpexuTopy uiH apyroMy mmny. Bw crywasxs
1ojio0Haro poja MOKHO TOBODHTb 00> MMYIECTBeHHOH IhbHHOCTH
o0s3aTeqbCTBeHHAro ABHCTBiA M, B> 3aBUCHMOCTH OT'B BTOr0, 00Db
uMylecTBeHHO# I'BHHOCTH caMoro 00s3aTelbCTBa, MNpHYEMDb H
abitcTBie M 0043aTENLCTBO CUHTAIOTCA PABHOL'BHHLIMA TOMY MATephb-

YHCTAI0 OCTATKA, 38 BHYETOMB 006A3aTerbcTBh (bona deducto aere alieno; cp.
L. 39 § 1 D. de V. 8. 50. 16. L. 83 eod.), uHOrja, OXHAKO, 3TO BHpAaXEHie
OXBATHBAETH COBOKYNHOCTh activa M passiva (Taxb HOp.H BB L. 1. 8 pr. cit.).
Ilpx aroMb He cirbayeTh YOyCKATh M3'h BHIA, 9TO PHMCKie I0DHCTH, roBOps 0
bona, 6mxafkmumMb 00pa3oMd UMbIH Bh BUIY TOJKOBAHIE CMECIA, Bb KAKOMB
3T0 BHpaXeHie HOHMMANOCh BB 3AMKTH (bonorum possessio, missio in bona
u T. 0. Cp. Lenel Edict. Perpet. cTp. 331 ci.). BuisicHeHie jopuaHgeckaro mo-
HATiA MMyNlecTBA M Bb YACTHOCTH 3HAYEHiA M pasBHTiA 3TOro HOHATIA BB
puUMckOMTD HpaBb, cocTaBiIfAeTh cojepxkamie Tpyna Birkmeyera. Ueber
das Vermdgen im juristischen Sinne. O ToMs %e cp. Savigny. System d. heut.
R. R. I. erp.339, 340 mp. b. Neun er. Wesen und Arten der Privatrechtsver-
héiltnisse. § 138 (cTp. 90 ci). Windscheid. Pandect. I. § 42 B» 5a4. Brinaz.
Pand. 1 uax. § 150. crp. 651. 2 uan. I. § 124. cTp. 445 ci. Pernice. Labeo.
L crp. 310 cu.
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AImHOMY OOBEKTY, KOTOpHIt 6yJeTh HOIydYeHb KaKb pe3yIbTaTh
HCIONHeHiA JOIRHHKOMD IeRallell Ha HeMb o6ssanHocTH?). Ecum
9TOTH O00BEKTH MOCTYHaeTh Bb MMYLECTBO KpeiuTopa — 00d-
3aTeILCTBEeHHOe ThiCTBie mpejcTaBIseTh NMYIIECTBEHHRH HHTepecH
crnemiarlbHO MIA HEro; eciM o0beKTh NOCTYNaeTh He B HMylle-
CTBO KpenuTopa (HNp. 063aTeILCTBA Bb NONB3Y TPETHHX'B IHIIH)
— xbitcTBie o6aajaeTd MMylecTBeHHO# 1hHHOCTRIO caMo mo celh,
HO He I KpemuTopa Bbh YacCTHOCTH.

Pagomt ¢b MaTephanbHHMK GraraMd Kakjioe JnIe MORETH
001a1aTh M3BLCTHOI COBOKYNHOCTBI0O YHCTO HJEAIbHHIX'h, OTBIe-
YeHHHX'h Olarb, 00beMb M COCTaBh KOTODHX'B He CTOMTDH HIH
HM B'b KaKOMb OTHONEHIM Kb 00beMy H COCTaBY €ro MMYIecTBa
WIH, €CIM M CTOMTH, TO B'b OTHOMEHIH YHCTO KOCBEHHOMD.
Yectb, Jo6poe MMA, MOKOH, 310poBbe — o6XajaHie BCEMb STHMD
[OpeACTaBIACTs A yenoBbKa AHTepecDh; Bce 8T0 Onara mybiomia
IS Hero cBOK I'BHHOCTb, TaKk'b Kak'b, YJIOBIETBOpAA HICATLHHIMDL
NOTPeGHOCTAMD YeloBhueckoit MPHPOAR, OHM MMEIOTH BHaveHie A
Kakgaro. O9TOTH WHTepeCh M 9Ta IBHHOCTL JOLKHH OHITL Ha-
3BaHK HEMMYTIECTBEHHHIMA MOTOMY, YTO caMd OBHHMHE 00DBeKTH,
Cb KOTOpDHMH MHn BeTphdaemMca BB 8Toit o6nacTH He HMEIOTDH
MaTepbAILHAr0 XapakTepa. HocBeHHoe OTHONIeHie Kb HMYILECTBY,
KaKb Yy:ke 3ambueHo, BOSMOKHO M 8IECh: BB HHHXD CIyYafdXhb
Ch NOMOIBI0 MBBBCTHHXD MATEPhAILHHX'D 3aTPATh MOAKETH OHTDH
coXpaHeHo win npioGphTeHo 8XOpOBbE,’ BOBCTAHOBIEHO M OrpaiR-
aeHo JoOpoe WmdA, moxydeHo naphcTHoe oOpasoBaHie; Bb APYTHX'B
— IumieHie 8JOPOBbA, NOGPAr0 HMEHH, OTCYTCTBie 006pasoBaHiA

3) Il'brEOCTD 06d3aTENLCTBA HA H3BBCTHY NEHEKHYI CyMMY PABHAOTCA
TaKHEMB 06pa3oMb CaMofl JeHeKHOR cyMMb; Ha HepeJady Bb COGCTBOHHOCTH
HOJBHXKHMATO MMEHBSA, A0MA, Belli — N'BHHOCTH HXD H. T. X.
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MOTYTE BB SHAUATEILHON CTeNEHH BIIATL Ha HMYIIECTBEHHYIO
‘coCToATEIbHOCT, iMHNa. Ho ¥ BB ciydaaxs uogo6Haro poia -
HHKTO He CTaHeTDh, KOHe4HO, HaMEpATHL ITEHHOCTE 6Iarh TaKoro poia
TEMHA JeHe:RHEIMH CYMMAMH, KOTOPHA HCTpadeHH Ha MX'h 3alUTY H
npioOphTenie WIH KOTOPHX'h IHMIE IMIIAETCA BCThICTBiE MXB
orcyTcerBia. B oroft o6macTH mHTepech M IhHHOCTH 6iara Ha-
XOJATCA Bb MOIHOH B3aBHCHMOCTH OT'h UYHMCTO MWHIMBHAYATbHHXDH
YYBCTBL H HAKIOHHOCTEH HMEHHO JAHHATO CyG'beKTa, PASHHIA
#&e OTHX'D> BKYCOBh W HAKIOHHOCTEH MOFeTDH 8IbCh JAOXOIMTH [0
TOro, 4To OpeicTaBIAilleecd OJHOMY OIaroMb MOXeTh KasaThCA
JIpYroMy YHCTHIMB SI0Mb.

BosMoxHH cTyuan, Korja coBeplleHie IOLRHMKOMDL KBHCTBIis,
COCTABIAIIAI0 HpeIMeTs: 00A8aTelLCTBA, HMLETH pesylbTaTOMb
JocTaBleHie KpeAMTOpy MHIM JpYroMy IMIY He MaTephsILHAro,
AMyNIeCTBeHHAar0 00BHEKTa a YUCTO OTBIeYeHHaro O6iara HIH-Ke
orpamjenie mocrbiHaro orb Hapymenia. Murepects (Bb HanGonke
ofimems cMucrh ClI0Ba), Kak'b Heo0X0HMoe YCioBie 06:3aTeILCTRa,
BD TAKHX'B cIy4adx’h Ha Iune Hmbercs: KpemuTopy He Gespas-
IMYHO, HMCHOIHMTD M JOLKHHKD CBOE 0043aTeIhCTBO WM HETS,
HO HMMYIUECTBEHHHMb STOTH MHTEPEC'h HasBaHb OWTh He MOKETD?).

PesymbTaTh BCEro CKasaHHaro BLille, TAKHMB 00pasoMs,
crbxyiougit. ,[['lsﬂche2 COCTaBIAKIIEe 1IPe;METD 00s3aTeILCTBA,

AN L R bt Rl i e T R Ll AR,

o01a1aeTs HMYILECTBEHHOH ITEHHOCTRI). B% . TOMDL  ciydath, ecmw
KOHEUHHIMD PesyIbTaToMD €ero _ COBEpILeHiA JOMFHHKOMD 6y:1en
W‘-

HOCTYyTleHie BB MMYIECTBO KeMTOpa HIM JPYTaro IAla Kaxoro
3 - -E _ R Y Dt Tl .

v 4) B nmpumbpp o6asaTeqncTBa Takoro poas Burame 1 (Pand. II.
§ 250 op. 3) UPHBOAUTD AOTOBOPD, 3AKIMIOUGHHEIA MEXRAY ABYMA cocBIaMu IO
KBapTHpB 0 mpeKpameRid OJHAMD H3Dh HAXD HTPH HA $opTeNbAHO, HeymoGHOA
apyromy. IIbank paxs npuMbpoBh TAKOrO Poas MOXKHO, Jaibe, HAANTH BB
Gutachten lepHETa; HOTPYAHO YBEJIHIHTD THCIO HX'D J0 KAKOR yTOJHO MUGPH.
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HHOYAb MATEPhAILHATO 0OLEKTa; Bh MPOTHBHOMD ciyyat xbitcrBie
BT0_WIM NpEICTABIACTD 118 KPEIMTOPA WHTEpEC HEMMYIeCTBeH-

B TT N SIS

l-[bm HIN He npezlc'rasnﬂe'n, Bosce HVIK&KOI‘O Mu'repeca.

AT LA .

-

§ 3. Onpexbmemie BeXMYMHH WEHHOCTH H HHTEpEca.

H31 nsnoreHHaro BHJHO, YTO Bh OCHOBAHIM IIOHATIH IbH-
HOCTH M HHTEPECa JeRUTD DIeMEHTh YHCTO CYOLEKTUBHRIM : 3HaUeHie,
pHjaBaeMoe JHueMb o0i1afgaHil0 ybMb OH TO HM OBLLIO 3aBHCHTD,
CTpOro roBopd, BDb KAKIOMB JaHHOMDL cIydak, MCKIOYMTEILHO
0Th MHJMBHIYAIbHHX'b BKYCOB> W HaKIOHHOCTE# JaHHAro IMIa,
Takb Kakb o6iajaHie TOOMDL 61aroMb (KaKs MATEPbSILHEIMD
TaKb H OTBACYEHHBIMb) BHHTCA KA (bIMb OCTONLKY, I0CKOILKY 5TO
nocrbaHee y108:1€TBOpAETs Cy(6hbeKTHBHRIMD 110TPeOHOCTAMT 06133~
teas. EcrecTBeHHHIMD MEPHIOMD ITBHHOCTH JI0NIRHO GRIIO Ghl, TAKMMD
06pasoMb, CIYAHTb CYObeKTHBHOE UYBCTBO YIPaBOMOMIEHHAro.

flcHo, onHako, YTO KIacTh BB OCHOBaHie CBOMX'H phuieHilt
Takoll wWATKiHt n HeompexblIeHHBI! KpUTepii Kakb CyOLEKTHBHHSA
UYBCTBa OTTHJILHHX'B JHIE NpPaBo, He Blajad Bb IPOM3BOTH, He
Mo:eTb. IIpM McnoaHeHin Jewaledf Ha HeMb 3ajJadd — pery-
IMpOBaHIM OTHOLIEHi# mojelt MekLy CoO0H M BOSCTAHOBIEHIH Ha-
'PYLIEHHHX'h NpaBh — OHO JIOLRHO, MO KpaiHe#t Mbph jaa rpo-
MaJHaro OOIbIUMHCTBA CIyyaeBb, MCKaTh Oorbe OGHEKTHBHAroO
whpuaa bHHOCTH, M BB 001aCTH WMYLIECTBEHHHIX'h OTHOLIEHiH
HaXOIUTD €ro BB JEeHbIax’®.

IIpn Takoro poza oubHkb mnpaBo pYKOBOZMTCH Barnﬂflom,
YTO OIHHD M TOTH-KE€ HMYIIeCTBEHHHE O00BEKTh AO0I:RKEHB
uMbTh paBHY WhHHOCTL Jis Kamjgaro. HempephiBHoe ofpaiueHie
MATePLATEHHXD 0.Jarh MEeRIY I0JbMH, NOBefliee Kb yCTaHOBIe-
HiI0 BceoOmiaro uambpuTels IBHHoCTe! — JieHerh, JaeThb BOB-
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MORHOCTb MpioGPhCTH KAKIOE H3DL HUX'B B'h MOGOH MOMEHTHL 33
usBherHyo JeHemuylo cymMy. Bwbert ebn Thybs nocrbumist
(arTD N03BOIAETD CUUTATH KaARIbli MATEPbAIbHHI 00BHEKTD paB-
HobHHLIME TOH cymmb JeHers, 8a KOTOpyw nocrhiHiit MoEeTH
OHTh mpioOpbTers BB o0oporTh. PaBHOIbHHEIMEL 8TOH ke Ccymmb
MOKET'h CYATATHCA HMMYIIECTBEHHOE NpaBo, obesmedHBailiee Nolb-
30BaHie TaAKHMb 06BEKTOMDb (N0 COPAsMBPHOCTH, KOHEYHO, Ch 0Gb-
€MOMD M JIHTEIbHOCTBI) TAKOTO NOIb30BAHifA);-HAKOHEL'D Bh ONpe-
xbaenHoit xeHexHOH cyMMb MOKETD OWIThL BRIPAKEHA H COBOKYIIHOCT
OTXBILHEX'S HMYLIECTBEHHHX'S MPaBh — WMYILECTBO : BEIHYHHA ero
onpebinTeA CyMMOH CIaraeMbiX'’b, NMOTYyYeHHHX'b OTh oOmpexrbieHis
I'BHHOCTH Ka:K1aro HMyLIeCTBEHHATr'0 ITpaBa B'b OTAbibHOCTH. UTO Ka-
caeTcd, Bb YaCTHOCTH, J0 HMYLIEeCTBeHHOH IEHHOCTH 0043aTelbCTBa,
TO H OHa BHPABHTCA B'> HBBECTHOH JeHeRHOH CyMmb, B 3aBUCHMOCTH
OTH IBHHOCTH TOr0 MATEpLAILHAr0 00'beKTa, KOTOPHH MOCTYOHTD
B'b HMYIIECTBO KpeAHTOPa WIM Ipyraro JIMla Bb pesyibTarTh coBep-
1IeHid 10/LKHMKOMB IBHCTBIs KB COBEpILIEHiI0 KOTOparo oH'b 00s8aHDb.

ITpaktnyeckoe upHmbHenie mpaBa mpH TAKHX'D YCIOBiAX'D
3HauMTeabHO obaerdaercsa. Bo Behxb ciayyanxw, _r“_,zgk;_ xbao nieTsb
00T HMymiecTBeHHOM OTBETCTBeHHOCTH, QUHOLO_ ML Tepers Apy-

-t

ML — pasMbpb 8Toft 0TBETCTBEHHOCTH BCerja Mo#eTdh ORITh

BLpa:ReHh B ompejbiaeHHolt jeHemHON cymus, Y/IOBI€TBOpeHie —

P R N

(IPOK3BE/IEH0 NYTEMDb HFBATIA BTOH CYMMH HM3h MMYLUIECTBA OJHOIO
JMLa U NepeHeceHieMb esl BL MMyllecTBo Apyraro. Uro Kacaercd,
HaKoHel'b, N0 onperbleHis BeIWYMHH 5TOH OTBETCTBEHHOCTH, TO
(Ipx Beemb pasIM¥iM NPMHIUIOBD, NPHMBHAEMHX'H BB OTAbIL-
HEIX'b CIYYAfX'b) BeIHYHHA 9Ta onperbiseTcss He HA OCHOBaHiM
HENOJAILIHXCA TOUHOMY MCUHCIEHII0 Cy('beK THBHREIX'S HAKIOHHOCTEH
OTXBIBHEIX'D ML & HA OCHOBAHIH CTPOr0 OOBEKTHBHAIO NPHBHAKA
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— JIeHERHOH CTOMMOCTH JAHHHIX'> HMYIIECTBEHHHX'hL OGBEKTOBD
BB 060poTh.

B saBncAMOCTH OTBH 9TOr0 MOXKETh GHTL BHECEHA MOIPABKA
M BB caMoe onpexbieHie moHATi# uMymecTBeHHo#t MBHHOCTH M
HMYIIeCTBeHHaro HHTepeca. Ilogb nepBo#t jomxHa OHTL MOHH-
MaeMa CI0COGHOCTh WMYILECTBEHHAro 00beKTa OHTh BHIPaKEHHRIMDb
B'b H3BBCTHOH J1eHe:kHOlt CyMMb, 104> BTOPRIME — TO 3HadeHie, Ko-
Topoe 00NajaHil0 STOM JeHeRHON cymmolt mpuuaercd. Takb KaKb,
0IHAKO, TaKoe 3Haueiie nsMbpaAeTcd, COrlacHO CKaSaHHOMY BhIe,
HCKIMIOYMTEILHO BeIUYHHON STOM CYMMH H TOKW Ke BEeIHIHHOH
uamMhpserca caMasd WEHHOCTh 00'BEKTa — TO NPU JAHHKHIX'b YCIOBLAX'D
HOHATiA I'BHHOCTH M MHTepeca 0YeBHIHO COBHALANTD.

IItHHOCTL omperbaseMas TakuMb croCOGOMDL TOUHEE MOKETH
OHITH Ha3BaHa PRIHOYHON HiM MEHOBO# ITBHHOCTHIO (pretium commune).
B® rpomajdoMs GoabmMHCTBE CIYYaeBh HMEHHO OHa KIaJeTcs
BD OCcHOBaHie OIBHKH OGHLEKTOBs M IpaBb HPH pPery:IHpOBaHiU
MMYIIECTBEHHHX'h OTHOLUEHiH ; BB OTABILHEIX'D CIy4adx®b, 0JHAKO,
[IpaB0 MOKET'h BOBBPALIATHCA Kb JAHHOMY BHIlie €CTEeCTBEHHOMY
NOHATIIO MBHHOCTH M ompexbisTh e paswbpe He IO PHHOYHOM
CTOMMOCTH 00'beKTa ; OHO MO:KeTDb, B'b BHIE MCKMOUYEHis, IPHHM-
MaThb BO BHMMaHie TO 3HaueHie, KOTOpoe WpHIAeTCA O0IAIAHIIO
HMDb oupelbIeHHHIMD IulieMDb, AaHHHMDB CyObekToMb. BT Taknxs
CIyYasixhb TOBOpHTCA o IbHHocTH oco6aro npucTpacrtisa (pretium
affectionis, Affectionswerth, prix d'affection) m o6H wnrepecht
oco6aro npuctpacria (Affectionsinteresse, interét d'affection) ').

1) Mckmodenis mogo6HATO PoJa ONPABAKBAKTCA TBML co0GpaxeHieMs,
9T0 BB OTABILHEXD CAYYadXdb OTABJILHHE HMYHleCTBeHHHE 06BEKTH MOryTh
YAOBIAETBOPATh NOTPeGHOCTAMD oO6NanaTedel He TBMH CBOMMH CBOACTBAMY,
Bb CHIY KOTOPHXD 9TH O06BHOKTH SABIATCA MPeIMETAMH IpamaaHcKaro o06o-
- poTa, & CBEPX'B TOTO ene M APYrHMH, HMBPOIIMMH 3HAYEHie TOJbKO RIS JAE-



15

OGuazas 00beKTHBHEIME KpUTepieMs Aus usMbpenia whHHOCTH
HMYUIECTBEHHHX'D> O00BEKTOBD M JIpaBb MH JIMIIEHH €ro Mo OT-
HONIEHI0 Kb TOMY, YTO MH BhIlle HA3Bald OTBIEYEHHKIMH, Wjealb-
HEIMM OIaraMd; JOCTaTOYHO, BB caMoMb Abab, moBepxHoCTHaro
pascy#ieHis, YTO6H YyObAATLCA BD TOMB, YTO OTBICYEHHHIA 6iara
H JeHbrH — b BeIMYMHH a0COII0THO HecOHsMBpHMEIA.

Baara mogo6Haro poxa IpegMeETOMb TpamIaHCKaro o60poTa
CTYZAHTb He MOTYTH; HU OHO M3h HHMX'L He MOXeTb OHTb Ipi-
o0pbTeH0 KamIWMD KeIAONMMbL BL M0G0 JAHHLEIN MOMEHTD 3a
onpexbIeHHyI0 JeHeAHYI0 CyMMY, no8ToMy (BB NPOTHBOMONORHOCTH
MaTepLAILHHIMD 00BEKTaMb) HH Kb HMMb, HA Kb IpaBaMb HMbIO-
ML UBIBI0 MXD JOCTaBleHie M BAlINTY, HEIPUIORHMO IOHATIE
pHHOYHOH wim MbHOBo#t I'BHHOCTH, T. €. MMEHHO TO MOHATIe,
KOTOpOoe OfHO CMOCOOHO JaTh OO'LEKTHBHEIN KpuTepiit ias ompe-
Irbnenia nbeHoctm Ginara. Yto jgaxe BB ThX'b cIyvyasxs, rrb
KOCBeHHOe OTHOLLeHie MeKIy MMYIIECTBOMb M OTBIEYEHHLIMH
6raraMp Ha June nvberca — IbHHOCTH NOCTHIHMXD HE MOMETD
CUMTaTLCA copasMbpHO#l BelHYMHD MMYIECTBEHHHX'> 3aTpaTh,
IPOH3BEeJEHHHX'h Ha MX'D npioOpbrenie m orpakjeHie, OwIO Yy:Ke
sambdyeHo Boune. Mexkary TEMBL H Takoe KoCBeHHOE OTHOMIEHie
CYIIECTBYeTh JaleKo He Bceria M, BB KadecTBh o6maro mpa-
BHIa, CKopbe MomeTDh' OWTL YCTaHOBIeHH OODATHHEIM IPHHIUID:
[OIHAA HEe3aBHCHMOCTb OTBIEYEHHHIX'h 6Iars OTH HMYIIECTBA.

HAro Juna (EIp. HOPTPeTH GIMBKHX'DL Jnofefl, HOXSPEHHKI MMH BelH H.T. I.).
Cy0beKTHBHHS TyBCTBA JHIA He MOTYTh NPHHUMATHCS Bb PA3CYeTh BCET &
HO BO3MOXHH CJY9YaH, BDh KOTOPDHX'B He ofpamarb Ha HWX'> BHHMAHIA GHLIO
GH HECUPABOJTHBO. — YIOTPeGIeHHHH B TeKCTH PYCCKift TepMHEE , 0 BHHEOCTD
0co6aro IPHCTPACTIA“ MOKHO HAXOIHTH He BHOJHD yJaYHHMDb, HO TEPMHHA
TOYHO COOTBBTCTBYOImMAro BHpakXeHilo pretium affectionis Bh HameMb HpHIH-
gJeckoMb A3HKD He cymecTByerhb. [I06B 1o H 0 ¢ i e B'b. Kypes I'paxa. Ip. II.
crp. 186 noab3yeTca BHpPaKeHieMb ,0c00aMBaAA IBHHOCTL; OTTBHOKD L,affectio“
IpH 2TOMDB Tepsercd.
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Mu NPUXOJUMD, TOBTOMY, Kb BHBOLY, 9T0 BO Bchx1 cay-
YafgX'b, [b I0pHIHYECKiA OTHOLIEHiA KAacalOTCHA Takoro poia 6iars,
uHTepech (T. e. TO 3HadeHie, KOTOpoe HXh HAIHYHOCTH CyOB-
eKTOMDb mpHiaeTcd) M IbHHoCTh HXB (T. €. TO CBOHCTBO, BB
CHITy KOTOparo HMMb HpPHIAETCHA 3HAYEHie) HHM 10 OTHOLIEHID Kb
MMYMIECTBY, HH Cb HOMOIILI) AeHerb ObHeHH OWTbL He MOTYTb.
Mu noabsyeMcs, I08TOMY, Bb HpuUMBHEHIH Kb 9THMD GIaramb
TePMHHAMH HEMMYUIECTBeHHAA IBHHOCTL W HEMMYIIECTBEHHLIH WH-

Tepech; Bupa..neme ynoTpeGHTeIbHOe B TepMatCKol I0PHHYECKOH

umepa'ryp-h €CTb ONATh TAKH Aifectlonswerth u Affectionsinteresse 2).

e

2) OTH BHpaXeHis COBIAJAI0TH, TAKHMD 00pa3oMb, Cbh TBMH, KOTOPHH
ynorpebasaorcs Ad8 o06o3HaveHid NBHHOCTH 0co6aro mpHCTpacTis Bb IpPH-
MBHeHiH Kb MATepbIbBHMD 06GBbeKTaMBb (pretium affectionis). O6B oTHO-
IleHiH &BTOPOBL Kb TOMY K JApyroMy pbub 6yneTnr HuAKe, HO Mhl 3aMBTHMDB
yxe 3abch, YTO MHOrie H3bh HHXD CKJIOHHH IpHAaBaTh TepMuEy Affections-
interesse cMHICIIb IPHCTpPACTisi HM Ha YeMb, KPOMB KalpH3a NAHHATO JHIA He
OCHOBAHHATO H HHYBM'B> He MOTHBHPOBaHHAro. MOXHO yTBepXKIaTh, YTO TaKad
CKIOHHOCTb Bb 3HAYMTEJNHHONA CTeNeHH OTpamaercd H HA OTHOIUEHIH JAHHHXD
aBTOPOBb Kb BOINPOCY O 38IHTE HEAMYLIECTBOHHBIX> HHTEPeCOBL — 3allll-
IATh KAaOpH3H H HM HA 4YeMb He OCHOBaHHOe IDHCTpacTie OHM CYH-
TAOTh MH3NHITEHMB, Bh 4YeMb KOHeYHO M IpaBh, HO HIPH 3TOMB YOY-
CKaeTcs H3b BHJA, YT0 M Bb OGIACTH MMYIIECTBOHHHX'> OTHOIUeHIA ocoGoe
OpHCTpacTie [ajeKko He Bcerja HEOCHOBATEJbHO, He TOBOPA yXe O TOMb,
YT0 BB OCJACTH OTBIEYEHHRIXD O6iars HeHMymecTBeHHAad IBHHOCTD H
HEOCHOBATEJIbHOE IPHCTPACTie MIBA MOHATIA COBEPIIGHHO pA3IHIHHA. —
Ecan MB DpocaBIUMD CMBICTB, Bb KOTOpPOMB TepMuEH affectus, affectio ymo-
Tpe6IsoTes Bh HCTOUHHKAX'H, TO HOXYIHMD crbxylomifi peayabrars. Iloxb
HUMB OOHMMAlTCA : Apyx0a (L. 8 D. de castr. pecul. 49. 17); cympyxeckas
ao6oBb (L. 82 § 18 D. de aliment. 34. 1.); poauTeabckasn mo6oBb (affectio pa-
terna BB L. 71 D. de eviction. 21. 2.; naturalis affectus patris B» L.28 § 8 D.
de lib. leg. 84. 8; mpuBs3aHHOCTL pogHuTedef kb liberi naturales — L. 88 pr.
D. de leg. Aquil. 9. 2, L. 63 pr. D. ad leg Falcid. 35.2., L. 54 pr. D. mandat. 17. 1).
B® L. 1 § 3 D. de injur. 47. 10 affectus mpusnaeTcs OCHOBa&HieMb AJa IpaBa
npexbsaABiIenia actio injuriarum u craBuTca HapasEB cb potestas (Bb 3TOMDL
TeKCTB MOXHO mojgospbBarb HHTepmoasnilo affectus BMBero ,manu man-
cipiove®, HO H BB TAKOMD Ciaydah OCTAETCS XapAKTePHHIMDL CBMbA BHOOPT
aroro cioBa). Hmeoraa affectus 06o3Eadaern pOACTBEeHHYK cBA3L (TAKL HOp.
Bb Lex Pompeja de parricidiis § 6 J. de public. judic. 4. 18), unOraa ymorpe-
6agercd BbL cMbicrb ,abTtu“ (L. 3 C. Theod. de naufrag. 13.9); Takof xe cep-
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§ 4. HwymecrBeHHHH M HeMMYIIeCTBEHHHH WHTepeCH
BB 00433TeIHCTBAX'S, BOSHHEANIAXT H3E HPHANICCEHXD
AETOBE.

PascmarpuBad noxpo6Hbe oTHolieHie, BBL KakoMb onpe;h-
IeHHHSA BHIlle TOHATIA WMYTECTBEHHAr0 H HEHMYIeCTBEHHAI'0
HHTEpeCca MOTyTh CTOATh Kb 0043aTelbCTBY, Ml MPHXOJIMMB
Kb CTHBIYIOUAME BHBOIAMD.

ITo mpudmHaMD BOBHMKHOBeHisi 06s3aTeIbCTBA MOTYTDH OLITH
pasrbiedn Ha 1Bt GONBLIIA TPYIIA : OJHH H3B HHX'h BOSHHKAITH
KaKk'b pe3yibTaTh CBoGOZHO! BoaM JNUB, ABHCTBYWONMXDL BT
npexbiax’h, O0TBeIeHHHX'b MMDb O0BLEKTHBHHMDL NpaBoMb I'DaHHIB
caMoonpenbieHis, gpyrii — Kakb CrbICTBie HapylleHiA OIHMMB
JMNEMD TPaBb Jpyraro, HapylleHid, ycTaHaBIMBaowaro nsphcr-
HblA 00:3aTeNbCTBEHHbIA OTHOIIIEHIA Me:RIy COBEpLUMBIINMD IIPaBoO-
Hapymledie H notepobBumMb oTh Hero. Kb mepsoft rpymmb
OTHOCATCA HOP. 00A3ATENbCTBA, BOBHMKAIONIA H3DL /JOI'OBOPOBD,
OJHOCTOPOHHNX oGbaHill, 3aBbIIATENLHRIX' PACIOPA:REHIH H
T. J.; KO BTOpO# — TIIaBHHMDB 06pasoMb, HO JajdeKo He HCKIIO-
YHTEIbHO, 0043aTeNbCTBA, BOSHMKAWNIA H3b JIEIMKTOBD H aHAlIO0-

e3HbIfi MOTHBD HpPHBASAHHOCTH caBAayerp mojpasymBeatb ¥ BB L. 6 D. de
pignor. 20. 1, rab affectio npusraercs ocmoBaHieMDh HcKmoYeHis mo6uMaro
pa6a H3b 00NleA rHNIOTEeKH (9T0 nokasmBaercs H L. 8 D. eod., xoToprt oge-
BHAHO ecTh mpojoiaxenie L. 6 cit.). Bb L. 7 D. de serv. export. 18. 7 coxep-
xanie affectio 06bACHIeTCA KaKD KeidaHie ,beneficio adfici hominem*®. Ocra-
ercs JMIOb OAMEDL TeKerh Yaomiama (L. 6 § 2 D. de oper. serv. 7. 7), rab
affectio craBuUTCS HapaBHB 61 voluptas, HO H 3aBCh Kakb HA OCHOBaHie IJIs
affectio 1opucTh ykasnBaerdh Ha dilexerit (¥ro xpomb cMuicaa ,JOOHTR® ymo-
Tpebiasercs H BB CMHCIB ,HOYHTATH®, ,YBaXaTb“), MexIy TBMb KaKkb Bb
ocHOBaHie voluptas oEB KiIajerd ,in deliciis habere“. — Bb BHAY yKasaHHHXD
TeKCTOBD HENb3d, KaKb HAMDB Kawercs, He NPHUATH Kb y(BxkaeHilo, 9To BH-
paxenia affectus, affectio (8> nporHBOmoJO:RHOCTH Voluptas, deliciae) ymorpe-
6i1gerca PUMCKHMHA BpHCTaMu A 0003HAYeHid Cepbe3HAro, OCHOBATEIBHAr0
PACION0XKeHisd, Cepbe3HOA MPHUBA3AHHOCTH.

2
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THIHHX'H OcHOBaHift (quasi delicta)'). CymectBennoe pasmnuie
MeRILy o0buMM IpynmaMH COCTOMTDH BB TOMb, 4TO 003aTeILCTBA,
OTHOCANNACA Kb I1epBOH H3D HHX'b, CIYAATDH OTXBILHEIMD THIAMD
cpeacTBoMb Kb npio6phTeHio Orarn, MMBIONMXD 114 STHXD
noc:rbHMX'D 3HadeHie; OTHOCANIACA KO BTOpOH, — BO3HHKAA W8'Bb

HapyIleHis YyRUX'h> OpaBh, ABIAOTCA OpyHeMDh 3alUlMTH 6Ialb

y#e npio6pbrennux’b. B BHIy Takoro pasiudis Kamlas M3b
STUX'b TpPYNMI'b W JOTKHA OHITDH pa-BCMOTp;BHa otababHO.

B% obsa3aTenscTBaxh, BOSHMKAKLIMXE KaKb PedyIbTATD CBO-
6ofHolt TEATENLHOCTH IMIB, — 6Jmma.muee'onpen'kneﬂie npeaMeTa
M cofiepxaHiA Kamjaro oTXbibHaro o0A3aTelbCTBa MPEIOCTABIEHO
CBOGOIHOMY YCMOTPhHIIO JMIIs ero yCTaHABIMBAKIMX'D. ['paHuIlH
9TOMY CBOOOJIHOMY YCMOTPBHIIO KIaIyTCA Cb OJHONX CTOPOHHI HpH-
ponoli (xhACTBiA (H3HYECKH HEBOBMOAHHSA), Cb JApyrol — o6b-

1) OgEa u3®s 3THX'b ABYX'H HDHUMHD JOKHTH Bb OCHOBAHIM BCSAKAro
00643aTeJLCTBEHHATO OTHONNEHid, COBepIIeHHO HEe38BHCHMO OTH TOTO, HpHHAI-
JeXHTDH M IocabaHee Kb OGINACTH T. HA3. ,CHeNiaibHO — 0643ATENbCTBOH-
HAro mpaBa“ HIH-Ke BO3HHKAETh HA I0YBB BeMHHXD, CeMeRHHXDb, HAaCTBI-
CTBeHHHIX'h IIpaBb. PHMCKas KiaccHHKallis OCHOBAHi BOBHHKHOBeHiA 0643a-
TeNBCTBD Ha obligationes ex contractu u ex delicto, ¢b mOmOMEMTENLHHIMD
pacupexbieHieMb 0043aTeJbCTBD, He MNOAXOAANMXB BB TOYHOCTH HOAD STH
paMKH, H& OBB BTOpocTeneHHHA TpymmH : obligationes quasi ex contractu u
quasi ex delicto, JomxkHa OHITH, MO3TOMY, IPH3HAHA Bb BhICIIeA CTeHeHM ynad-
HOA H BHOJEB oTBBualomel caMolt CYIDHOCTH ‘mpeAaMera. EIMHCTBeHHAA HO-
IpaBKa, KOTOpas Moria OH OHTL BHECEHa BB TAKYI KJIacCHPHKANi0 — 3TO
nojaBesieHie 0643aTeNLCTBD X contractn M quasi ex contractn moar oxmy
o6y rpymmy: ,,0643aTeJ bCTBa BO3HHKAIOILiA H3'> OPHAUIECKHX'D AKTOBB (CP.
Windscheid Pand. 1. § 362 np. 1); o6o6ienie — BBH KOTOPOMb PHMCKie
JOPHCTH HE HYRIBJHCH HOTOMY, dro pollicitationes 8 puMckoMD npaBh urpa-
0Th HAYTOXRHYI0 pOJb, & MCKOMOCTb pacta pPa3BHBAINACH JHIIb NOCTENeHHO,
opuieMb PasBHTi® 3TO JaJeKO He A0BeLeHO /0 KOHNA. M3b MEOrOYHCIeHHNX'D
OONLTOKD 3aMBHHTH PHMCKYI KiaaccH@uEamilo Ipyroff (cp. EHmp. Sintenis
Pract. Civilr. II. § 95 np. 1. Bruns-Eck. v. Holtzend. Encyclop. I. § 70.
Baron. Pand. § 210. v. d. Pfordten. Abhandlungen Nr. 4) Hm oxma He
MOXeTh OHTh NpU3HAHA yjadHoft. I'pomamHoe GOJILIIMHCTBO IOPHCTOBD IO-
STOMY C'b IOJHHIMD OCHOBaHieMb elle H J0 HACTOAI[ATO BPeMEeHH H3Jaraerb
cHcTeMy 06A3ATeNBCTE'h Bbh HOPAAKE PUMCKOA KIRCCHPHKAIIH.

.
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eKTHBHLIMb NPaBoMb (UBACTBIA Ge3HPABCTBEHHHA W HEBOBMOKHBLA
I0pHINYECKH), HO B'h STHX'D TPaHHIaXh caMoonperbaeHio oTABIL-
HEX'> IHOBL NPeOCTABIeHs IIMPOKi#t mpocTopsh?).

B1 dpesBHualiHo 9aCTHXDB CIy4adXDb 00A3aTeAbLCTBA MO0700-
Haro poia MMEIOTH HemocpeiCTBEHHOE OTHOIIeHie Kb MaTepblb-
HHIML OlaraMb, Kb WMYMIEeCTBeHHHMD IpeIMeTaMb; OTHOLIeHie,
cocrofiliee Bb TOMB, 49TO COJepRaHieMDb Oin:KaHmiaro o0LeKTa
0053aTeIbCTBA, — IEHCTBIA NOIAHHKA, — SBIAETCH 00A3aHHOCTD
nocrbiuaAro nepeHecTH M3BBLCTHHIM MaTepbAlbHH IpeIMeTh BB
Goabe uan menbe nomHoe, cpouyHoe uau GeacpouHoe, oGnajaHie
KpeiuTopa. Ilhab Takoro mepeHeceHis MOKET OHTL paszinvHa;
OHa MOXeTh COCTOATb WIM BB JOCTaBleHin xpémropy HOBaro
MaTepbAlbHaro o6beKTa, J0 CHXh [0pbh He OLIBIIAr0 BB €ro
obzajaHin (HOp. KywIs-npoiaka, HaeMb Bellei), HIM Bb BO3Bpa-
lleHiH Tpe[MeTa eMy y:ke NpHHaile:xaBmiaro (HIp. CCYIa, 33eMb,
NOKIa:ka), HO KakoBa OW OHa HM Oblia — Besxh M Bcerja IpH
TaKOr0 poja OTHOLIeHiM MMbeTcA BOBMORHOCTH YCTAHOBHTL TOUHYIO
CBA3h MERAY 00A3aHHOCTHIO JOIKHMKA M MMYyllecTBoMb. CBf3b 8Ta
1 COCTOMTH Bh TOMB, 4T0 J(EitCTBie TOIKHHKA HAaIpaBlIeHO HA JOCTa-
BleHie yYIpaBOMOUEHHOMY TOYHO ompexbieHHo# HIM, IO KpaftHelt

2) MoaxHEbl J¥ GHTb NOCTABJEHH TaKOA cBo6oaB mpenBan Gorbe TBe-
Hele, TBMB YKa3aHHHe Bb TeKCTh MM, TouHbe roBops, MOTYTH JH Takie Gorbe
ThcHbe nmpea’Binl OKTh BHBEAEHH KaKk'b CrBACTBie U3 CAMOA IPHPOIEl IpaBa
— Kb 3TOMY CBOJHTCHA, B'b CYHHOCTH, BeCh BOHpoch 06b MMylleCTBeRHOH NBAH-
HOCTH. KaKkb Heo6Xoqumaro ycioBid o6asarembcrsa. TpeGosamie aTofl whH-
HOCTH, KaK'b Heo0Xo1uMaroe yciopia o6ssaTesbersa (rocmoacTylomee MEbHie),
onpejxbieHie OPHAWIECKAT0 HHTEpeCa, KAKb MHTepeca [NOCTOMHAIO 3aIMTH
npaBa (BuEAameRns), McKMoOYeHie H3D MOHATIA IOPHAUIOCKHX'D OTHOMIERIA —
oTHOLIEHIA OOIIeKHTIA M JHoGesHoCTH (IepHAr'B), — BCe 3TO €CTh HHYTO HHOS,
KaKDb IOIKTKH IPoBecTH 6oiabe TOYHHS TPaHMIOH cBoGomh camoompenbieris
JHIb Bb YCTAHOBJGHIH 06S3aTeNbCTBOHHHXD oTHOuIeHin. IloapoGHOCTH HHXEKe.

2*
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whph, momnexamie#t TodHoMy onperbuaeniio MMymiecTBeHHOH IrbH-
HocTH 3).

Hsp sToro, omHako, emle He crbryers, 4TOGH BONPOCH O
HeNMYI[eCTBEHHOMb MHTepech He MOI'b MTPaTh HMKAaKOH poIH Bb
00g3aTebCTBaX'h Takoro poja. Crayyam, korga M M HAX'b Bo-
'HPOCH BTOTh MMBETh 3HaYeHie MOTYTh OWTh (OPMYIHPOBAHH
crbayonumMs o0pa3oMs.

1. MaTepbATbHELA TPeIMeT'h, COCTABIAIVLIH cofep:aHie 00s3a-
TeILCTBA MO&KETh HMBTh JIA KpeguTopa HHTepech 0C00aro mpH-
CTPAcTid; TaK’h Halp. NPEIMETOMD KYIUIH-IPOIARM MO&ETH OHTH

-l —

poaoBoe umkHie IOKYTIATeld, HaXoJAneecd BB ll&HHOG Bpew{ Bb

R

COOCTBEHHOCTH UPOJABlA; [PEIMETOMD NOKIARM — Bemu 0co6o

UMb ITBHUMEA (PaMIIBHHA JparonbHHOCTH) H T. ,iq T

2. Hencrnomexie 0653aTelbCTBa J0LKHUKOMD, He IPeJCTABIAA
A KpPeIUTOpa HMYIECTBEHHATO yiepla, MOEKETD JOCTABHTbL €My
Henpm'moc'm Apyroro poja, OHTb HEYI0OHHMb BB APYTOMDb OTHO-

—--—._-_.-.. © v m——————

wenin. Takm HIIp., €CIM JIOMOXO03fiHHb, O0f3aHHKI MO AOrOBOPY

JOCTABISATH TOILMBO i moMblleHisd, claBaeMaro HMb BBH HaeMb
KBapTHPAHTy, CBOel 0GA3aHHOCTH He MCIONHAETh H TOILIMBA He
JOCTABIAA€TH, — CIBJICTBieMb STOr0 11A KBapTHPAHTa Bh MHHXD
CIyYasX’h KOHETHO MOKETDH OWTh M MaTepbaibHHM YOWTOKH (OHB
MOETH OTAIUIMBATL Bhb 9TO BpeMa mombineHie Ha CBOH cCuYeTs,
MOEETD OHWTL BHHYAIEHD CHATH BpeMeHHO Jpyroe momMbmieHie,

3) 0643aHHOCTD JOJIAKHHKA, IO PHMCKOA TEPMHMHONOTiH, COCTOHTH BB
dare, HO Hé BB TBCHOMD CMHICITB 3TOro cJ0B&, IPH KOTOpOMbH d aT e 03HA-
Yaerh ycTaHOBJeHie mpaBa COGCTBEHHOCTH WJIM CEPBHTYTa, & Bb LTHPOKOMB,
rabk OHO NPHHMMAETCS pPABHO3HAYYIMMD ,aliquid a se dimittere et id quod
tenueris, habendum alteri tradere* (Sen. de benefic. 2. 10.). 06b ymorTpeGrenin
TepMHHA dare Bb 3TOMB cMHCITB wpHcTamu cp. L. 60 pr. D. loc. 19. 2, L. 65
pr. D. de contr. empt. 18. 1, L. 5 pr. D. praeser. verb. 19. 5 n mu. 1p. BooGme
— cp. Arch. fiir Civilr. u Proc. X. Marezoll ,Ueber dare, facere, praestare
als Gegenstand der Obligation.© § 2. ctp. 225—228.




21

MOFeTh B3a00IbTL M NPOMBBECTH pPacXoiH Ha ledeHbe H T. 1.),
HO TaKoro yOHTKa MOKeTh JIA HEro H He TOCTHI0BaTh: BO3-
MOJRHO, 9TO TIEPERMBD X0l0]a BH HEOTOINIEHHOMDB JOME OHB 0CTa-
HeTcA 3I0POBHME 10 IpexHeMy, ThMD He MeHbe Helb3d OTPHIATD,
4T0 HEY100CTBA UMD TIePEHeCeHHHI MOTTH OLITh BeChMa BHAUMTETbHEL

3. Ilpn o6s3aTelLCTBAX'h, IPAMEIME COJEPKAHIEMDb KOTOPHIX'D
HBIAETCA Ilepejaya MATEPhAILHATO HPeIMeTa KDEMTOpY, IHLa,
YCTaHaBIMBaWILiA 0643aTeTCTBO, MOTY T'h IPHOABIATE Kb HEMY yeio-
Bifi 0 TaKHX'b XBHCTBIAX'D, KOTOPHA caMy 10 ceGhE MMYylLIeCTBeHHOH
ubHHOCTHI0 He ofafaiorTs. Takb HIp., cAaBad KBapTHPY, AOMO-
XO08AHHD MOKETH IIOCTABHTb HKMIBLY YCIOBiEMD HE BOBBPAIIATLCA

JoMolt mosxke H3BbcTHaro gaca, He TIPOM3BOJIHTDL myMa BB ClaH-

s G Sl IS NT M

HOMB eMy TNoMBIlleHiM, He TOUMThL meYed HOUbI0, He JepiRaTh Ma-

BBCTHLIXDL KHMBOTHHIXD H T. 1. )
i e g L I

4. HakoHems BO3MOKHO OMHMO BCEr0 8TOT0, YTO 110 YCIOBiAMB
00:8aTeTbCTBA Mepejaya MaTepbhAlbHaro o00heKTa JOLKHA OHTH
NpoMaBejeHa JIOLKHHKOMD He MLy, YCTaHOBHBIIEMY 00A3aTelNb-
CTBO, & KaKoMy HHOyIL TpeTheMy JHIY. Camo mo ce6kt Takoe
cofephaHie 00A3aTeIbCTBA He MOKETD elle CIYKUTb JA0KA3aTelb-
CTBOMb OTCYTCTBiA BB HeMDb HMYIIECTBEHHaro HHTepeca JId
Kpeautopa *). HesaBucuMO OTB clIydaeBb, KOTZa 5TO TpeThe IHIO
ecTh 1Ml MoBhpeHHHN KpeauTopa wim persona solutionis causa
adjecta, — xorza, crbaoBaTemsHo, mnepefaHHad eMy IBHHOCTB
nocTynaeTs TEMb He Menbe BB HMMYIECTBO TaMOro KpeguTopa,
— BO3MORHO, YTO KDEIMTOPD, Bb CIyual HeHCIOIHeHiA NOLKHH-
KOMb OPHHATON Ha celsA 00A3aHHOCTH, 0TBEYaeTDd nepexrs TPEThHMD

4) Ibno nperd o negotia inter vivos; BB akrax’h mortis causa Jaume,
ycraHapaImBalomee 06513a8TeIbCTBO ¢aMo He abiaercd OGHKHOBEHHO HH Kpe-
JHTOPOM'D, HH JOJMHHKOMD.
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IMIeMDb CBOMMB COGCTBEHHHMb MMYIIECTBOMDB ; IIPH TAKHX'B YCIO-
BiiXs> 003aTelbCTBO 00:13JaeTh, B pasMbpaxs 9ToH O0TBBTCTBEH-
HOCTH, MMYIICCTBEHHOH NBHHOCTLIO H JUIA KPeIMTOpA, HECMOTPHA
H& TO, YTO MCIIONHEHO OHO JOIKHO OWTh BB MO0Ib3Y TPETHATO
mua5). Ecmm, ogHako, imme, ycraHosuBiiee 00A3aTENTLCTBO He
HeceTh Iiepels TPEeTHbHMD IMIeMDb HHKAKOH HMYILECTBEeHHOH OT-
BhTCTBEHHOCTH Ba HCTOJHEHie WIM HEMCIOJNHeHie JONKHMKOMD
abicTBia (00A3aTeNLCTB2 BB 110163y TPETHUXH JHIL Bb TOUHOMB
CMBICITB BTOrO CIOBa), TO AIsf Hero 06ABATENLCTBO HMYIUECTBEH-
HLMB HHTEpecoMD He 001ajaeTh, HO HEMMYIIECTBEHHEIMD MOFETDH
1 obzaxats °). .

Bo Bchbxb cayyasxh mono6Haro poja MMymieCTBeHHas IbH-
HOCTh 00:3aTelbCTBA, KOTOPAH, CTPOro rOBOPs, AONKHA Oblza Ohl
MBMBpATECA IBHHOCTBI0 MAaTephAIbHAr0 00beKTa, COCTABIAINIATO
ero coiep#adie, Bb u3pbcTHOM crenenn MoguduLUpyeTCA — Cb
JeHeRHBIMH HHTEpecaMH, CIYRKAIMMH [IaBHHMDL OCHOBaHieMb
00A3aTeIbLCTBA H TIAaBHOW MOGYIMTENbHON IPHYMHOM ero BaKI-
yeHid, cMBIIMBAlOTCA HHTepecH 0c00aro poia M 9Ta MOLMQUKALiA
He MOKETbh He OTpamaThcA Ha IBHHOCTH caMoro o0A3aTelbCTBa,
T. €. Ha TOMb 3Ha4eHiH, KOTOpOe lHuIe YNpPaBoMOueHHOe NpPHIAeTD
cBoeMy mpaBy. fIcHo mpH 8TOMb, 4TO HHTEpEeCH, KOTOpble TAKAMD
006pa3oMb MOryTDh OHTL CBA3aHH Cb IIaBHEIMB 0043aTeIbCTBOMD,
pa3HooOpasHH 0 OE3KOHeYHOCTH M 4YTO Ha [pHBEJEHHHE Cly-

5) lIpaMBpu cayvaeBs mono6Earo poxa cm. L. 88 § 17, 20 ca. D. de
V. 0. 45. 1. Ulpianus 1°. 59° ad Sabinum u § 19 J. de inut. stip. 3. 19.

6) UMymecTBeHHBIA HHTEpECh MJIA CAMOTO KPEJHTOPA MOXKETH BDH CIY-
Y89X'b TAKOTO PojJa GHTh CO3JaHb HCKYCCTBEHHRIMD IyTeMb: HpHOaBJeHieMb
Kb 06:3aTeILCTBY HOYCTOAKH, poena conventionalis, BL BeqHIHHEB KOTOPOA H
BHPA3HTCA B'b TAKOMD ciIydah IBHHOCTH 00438TedbCTBR I Kpeguropa. Ho
nbEHOCTD, ompemBideMast TAKHMD CcIOcO60MB, He BHITeKaeTh H3L COZEp-
AKaHig 0693aTeIHLCTBA, & BHOCHTCA B> HEr0 IPOH3BOJLHO.
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YaH MOKHO CMOTPETH TONBbKO Kakbs Ha mpuMEpH, 4YHCIO H KOM-
OMHALIH KOTODHX'H MOIYTH GHTL YBeIMUYEHH elBa JIH He Jo 6e3-
KOHEUHOCTH.

WUtakb, noBTOpss CKasaHHOe BB HBCKOUBKHX'L CIOBaX'h,
ML JOIEHH IPHATH Kb BHBOAY, 4TO Jake Bb THX'b CIYYadXb,
Korja OInmailiiML cofiepAkaHieMs 00f8aTelbCTBA ABISETCA Iepe-
Javya JONKHUKOMB xpezm'répy u3pbcrHaro, TouHo omnperbiaeHHaro
MaTepPLAIbHArO0 TpeJMeTa, Cb TAKHML 00A3aTeIbCTBOML MOTYTbH
OLTh CBABAHH JUIA KpeiuTopa BechMa pasHooOpasHHe HeuMylie-
CTBEHHHE HHTEpEeCH.

IIpemveToMsd 0643aTeIbCTBA MOTYTH OWITH, OJHAKO, HETOILKO
Takid JBHCTBIA JONKHWKA, KOTOPHA MMBIOTH HEmOCPEJICTBEHHOH
nbabl0 mepeHecenie u3phcTHaro mMaTephsibHaro o0bekTa BB Gorbe
nin menwkbe monHoe obnajaHie KpejuTopa, a BooOlie BeAKiA Ihfi-
CTBifl JIOI:RHHKA, Pash OHH OGLEKTMBHO BO3MOKHH M He IPOTHBO-
pbuaThs mDpemmMcaHiaML mnpaBa; MHEIMM CloBaMM —- KpoMb
obligationes quae in dando consistunt cymecrByers eme mhiaas
orpoMHas o6iacTb obligationes quae in faciendo consistunt.

PascmatpuBas 6anike BO3MO:KHOE OTHOMEHie STHX'HL AbHCTBiA
Kb HMYIECTBY YIPaBOMOYEHHAro 110 00A3aTeNbCTBY IHIA,MH BH-
IAMB, YTO HEKOTOPHHA M3 HUXB CTOATH Kb STOMY HMYLIECTBY
Bb OPAMOMB M HEIPOCPeICTBEHHOMb OTHOLIEHiH, T. €. 9TO HCHoI-
HeHie MX'D> JIOIKHHKOMD OTpaRaeTCsi Ha HMyllecTBE KpexuTopa,
yBeTHYHBaETDb WIM YMEHbIIaeTh ero. KciM 3aKkmoueHDb JIOT0OBOPD
Ch NOAPAAYHKOMD O mHocTpoiikh jgoma, ¢b pabouvmu 001 ocyurb
6010TH, 00> 0oO0paGotkb moze#f, cb LOBLpPEHHHRMB O BefieHiH
rpa#JaHCKaro mnpouecca, ecid KoMy iM60 MOpydYeHo HalmojeHie
3a I'BIOCTHIO H COXPAHHOCTHIO USBECTHHX'D Bellell H T. L., TO
Bch corualleHis nogo6Har0 poja YCTAHOBJEHH HMEHHO Jif mpi-
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o0phTeHia WIM oXpaHeHiA HMYI[eCTBEeHHH X s HHTEPECOBD
IMma ynpaBoMoueHHaro. Haxlemaniee HCIOIHeHle JOLRHHKOMD
MPHHATHIX'S Ha celA 00A3aHHOCTEH COXpaHAeTh HMYIUECTBO STOr0
IMOA OTH YMeHblIeHiA WIH Cmoco6CTBYeTh €ro yBeIWdeHilo, He-
MCIIONHEeHie — MO:ReTb OTPA3NTHCA Ha WMYLIeCTBH OMYTHTEILHHIMD
H NOLICRAIMME TOYHOMY HCYHCIEHII0 00pa30oMb: KpeIATOpD Te-
pdeTh J0XO0IW Cb 10M3 BOBCE He BLICTPOEHHAr0 WIH He rOTOBaro
KD Ha3Ha4YeHHOMY CPOKY, TepdeTh J0X0IW Cb HeIBHRUMAI0
neEHbA, TEpPAETD OTD LyPHAro BejeHid MPOmecca, MO:KeTD IHIIHTHCA
BenieH, 33 IBIOCTHI0 KOTOPHX'D> He OHI0 HalleRamaro Habmoje-
Hia B T. 1. Bo Behbxb cIyyaaxs Takoro poia 06A3aTeILCTBO
HeToabKo 001ajaeTh HMyliecTBeHHOH I'bHHOCTBIO, HO IbHHOCTDL
8Ta MOKeTDh OHTbL HCuMcieHa He MeHbe To4HOo, YbMB Tamb, rib
akao unén o mepegadb BB ero ofiajaHie MATEPbA.ILHAIO 00b-
eKTa — OHa paBHAeTCd pasHHI'h BL BeIMYMHE ero HMymecTsa,
umbiolel HACTYNMTh 1OTb BIiAHIEMD HCIOIHEHIA W.IH HEHCHol-
HeHid 00f3aTeIbCTBA.

Bumbert ¢v Thbwp pasymberca camo coGo#t, 9To H mpH Ta-
KOMT OTHOLLIEHIH 003aTeJbCTBA Kb HMYIIECTBY, Cb HHMB MOTYTDH
OLITb CBA3aHH pasHoOOpasHLHE HeMMYILeCTBeHHhHE HHTepech; BXO-
IMTb BB NOIPOOHOCTH OTHOCHTENLHO CIy4YaeBh, TI'ib 9TO OKash-
BaeTCA BOBMOKHLIMD, HBIMIIHE, TAaKh KaKb HaMb NpPHILIOCH OH
TOIBKO NOBTOPUTH elle pash CKasaHHoe Bhume (crp. 20—22).

HaxkoHen's BB psxy 0043aTelbCTBh, COjepRaHieMb KOTOPHX'D
apigerca facere BB ThcHoMB cmulcrh sToro caoBa, rhHCTBiA,
ucnonﬂemempm'b JeRUTD Ha OOABaHHOCTH JOIKHHKA MOTYTDH
OHTb TaKOBH, YTO caun 1o ce0b oHM He CTOATH HH B KAKOMB
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saterscTBa. Ecmm, Hup., 3aBbumarems, oTmyckas paGoBb Ha BOJI]O,\

HalaraeTd Ha HMX'D OPH STOMD 00A3aHHOCTb COJEp:RaTh BDb MO-
paakt ero Morury, mpomsBOfMTh BB MBBLCTHHIE JHH PENMIiOBHHIA
IepeMOHIH — HCNOIHeHie HWIH HeMCIOIHeHie BOJILHOOTIYIIEHHRIMH
BO3IOKEHHHX's Ha HMX'H 00A3aHHOCTell He OKA3hBaeTh HUKAKOTO
BIAHIA Ha MMymlecTBO saBhblllaTens, mepellefmiee Kb ero Hacrbl-
HuKamb. To-:ke MOKHO CKa3aTh M 0 Macch 00s3aTeNLCTBD MO JI0-
roBOpaMb: TAKOBO HIIp. CojepxkaHie JOroBOpa Cb AOMAIHMMB Bpa-
4eMb — Ha nocrbiHeMb IeKHTDH 00s8aHHOCTL CIBInMTHL 3a 310-
poBbeMDb WIEHOBDH M3BECTHOH CeMbH; J0TOBOPOBD Ch ITpeNojaBa-
TeIAMH — OHH GOepyTh Ha ce6s 3a60oTy 00B oGpasoBaHiW; JOro-
BOPH Cb MOBBPEHHHIMB MOIYTH OTHOCHTHCA KB 3alUMTE BB yro-
J0BHHIX'B NpOLIECCaxb, YIPORAOUIMXS He HMYIECTBEHHHMD yIIep-
6oMb, a IMYHHMD HaKasaHieMb; Kb HTOH e KaTeropi MOTyTD
OLrTh, 0 W3BbeTHOM c'réuerm, OTHECEHRL JOrOBODH Cb JOMAIIHeH
npnc:ryroﬁ'— 00s3aHHOCTH, NPHHMMAaeMHs nocrbiHeR Ha cebs,
0CBOGOAIAIOTD APYTYI0 CTOPOHY OTH TpaTH BpEMEHH H OTB
PasIMYHLX'D> HeyJNoOCTBD, HO HPAMAr0 OTHOIIEHIA Kb lmymy
CTBEHHHIMD BhHITOJaMb H yulep6aMb He UMEIOTD.

Bt ofue#t caoxHocTH Bk 0643aTEAnCTBA, OTHOCALACA Kb
aToil rpynib, HampaBlieHH Ha npioOphbreHie O6iars coBeplleHHO
HHaro nopsAjxka, YbMb MATepbsIbHHA: 370pOBbfA, IMYHOH CBO-
6oabi, pasIMYHHXD YA00CTBD M T. [.; HEUMYIIECTBEHHHI MHTe-
pech COCTaBlfeTbh MX'b TIABHYK CYIUHOCTh M TIaBHOE COEpka-
vie. Hap sToro He cubayers, KOHEUHO, 4YTOOLI OHM HHKOTZA He
CTOAIH HM Bb KaKOM'b OTHOLUEHIH Kb uMyiuecTBy. IIpeine Bcero,
CTOpOHA, IPHHUMAIOW[AA Ha ce6s 00A3aHHOCTL Kb COBEPILEHIl0 Ta-
Koro popa AbHcTBiff, cOBeplaeTs MXH BB I'DOMATHOMD GONBIUMH-
crBb cry4aesdh He Ge3Bosmes Ho — AbBHCTBiA 9TH Jpyroit cTopo-
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HOMt OIIAYMBAIOTCA, TaKh Hamp. ONIaYMBaeTCA TPYADL Bpaua,
TPYAH [penojabarensd, nopbpeHHaro, paloTa JOMAIHe# NPHCIYTH
H T. . 3arhMb BOBMOKHO, YTO BB OTIBIBHHXL CIyYadX’b He-
HCIONHeHie JOIKHAKOMD CBOeH 00A3aHHOCTH BlIeYeTh 3a Co60H
HMYIIECTBeHHHH Yyiep0s 114 JApyroil CTOpoHW: GoxbsHb BLIBH-
BaeTh PAcXofH N0 NpUriallleHilo JApPyroro Bpaya, 0O TNOKynkb
JeKapCcTBa, MOKETH BHIBBAThH N0TEPI 3apo6OTKa; JMIlieHie HIp.
JHYHO# CcBOGOJL, KAKD pe3yibTaTh IPOHIPAHHAr0 10 BHHE mo-
BEpeHHaro yroumoBHaro Hponecca, MoxeThb Takike Bledb 3a.C06010
H3BECTHRI HMYINECTBEHHH Yuiep6h M T. A.; BO3MORHO, HaKoO-
Hell'b, 1 Bb H5TH 00A8aTEILCTBA BHECTH MMYIMECTBEHHHH HHTEpECD
HCKYCCTBEHHO, TyTeMDb CoriaieHis o Heycroiikh (poena conventio-
nalis). Ho nMymecTBenHb#t yurep6s, kak®s cabjacTsie Hencno:me-
Hifl JONRHHKOMD JeRalllaro Ha HeMb 00f3aTelhCTBA, Besxh ABIA-
eTcH PesyIbTaTOMb YHCTO CIy4YaliHaro cTeveHifi 06CTOATEILCTBD;
Jerko mpeicTaBuTh ceGb caydanm (M OHM OYIyTH YpesBHYalHO
qacﬁ.l), rxb caMoe Hefo6pocoBbcTHOe HapylleHie Takoro o06s3a-
TeILCTBa HETOILKO He IPHHECeTh HHUKAKOro yiiepla, Ho, Hampo-
THBD TOr0, CTOpOHa, mHoTepnhBIlad OTD HEHCNOIHeHiA — Bb
MaTephAILHOMD OTHOLIEHIH OCTaHeTCs OTDb STOro Bh BhIroxh, us-
6aBIAACH, TpH 6IArompiATHOMD CTedeHiH 00CTOATEILCTB, OTH pac-
XO0/I0Bs M OTH 00fBaHHOCTH YIUIATH BOBHATpa:kKieHisi KOHTPareHTy.

Takuup 06pasoMdb, Bb NPOTHBOMOIORHOCTb ABYMDb TNEPBHMB
rpynnaMs rhiicTBiff, rab cymecTBeHHLM ABIAETCA HHTEPECH, M03-
BOJAWOMIjHA TOYHOE HCUMCIeHIe HMYIIeCTBEeHHON IBHHOCTA 00A3aTelL-
CTBa M I'Th MHTEpech HeMMYIeCTBEHHHI GLIBAETH, TAKh CKA3aTh,
IPHBXOJANMML — 0043aTelbCTBa, OTHOCALACA Kb mocrhyHel
rpynuk, mo caMoMy CYILECTBY cBoeMy HMBIOTH Xbio ¢b MHTepe-
COMH HEMMYILECTBEHHHMD H BH HMX'h, HA060POTD, HPHBXOAAIHMME
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H CIyYafHHMD ABIAETCA MHTepech MMymecTBeHHHH. UTo KacaeTcs
Bb YACTHOCTH [0 YMCIeHHaro onpepbiaenis mbHHOCTH o0s#saTelb-
CTBa I KpeguTopa, To 3abch 114 Takoro omperbieHis HETDH
H3 JIWLe TOoro OOBeKTHBHaro NpH3HaKa, KOTOphi umberca BB
APYTHX'D' CIydYadX’b: Helb3d CKasaTh HOP., 9TO KTO OH TO HU
O6n10 IBHHMTL CBOe 3I0poBbe H 310p0OBLE CBOEl CeMbH BB TY
CyMMY, KOTOPYI0 OHB YIIauHBaeTh Bpady; o0pasoBaHie — BB Ty
CyMMy, KOTODYI0 YNIauWBaeTDh INpenojaBaTellio ; JIHYHOE JOCTOMH-
CTBO H CBOGOXy — BB J€HbraX'’h, yNIauMBaeMHXB HOBEpeHHOMY
H T [

CkasaHHaro 10CTaTOuHO, 4YTOOW BHACHATbL OTHOIIEHie He-
MMYIIIECTBEHHAr0 MHTepeca Kb 0043aTeIbCTBaMb, BOSHHKAIOIIMMD
H3b CBOOOMHEIXD XBHCTBit JMI'E M HampaBIeHHWXD BB 0OmIeH
CI0RHOCTH Ha mnpioOphrenie 6marp. OOpamadch jarbe Kb Bo-
OpoCy O NPaKTHYeCKOMb 3HA4YeHIM STHX'b MOHATIH MEl JOLKHBI
saMbTHTL cabxywoluee.

Jlo6poBoabHOE M COTIacCHOE CBb CofepiaHieMDb 0043aTeILCTBA
HCIOIHeHIe ero JOIKHMKOMD, He BO3OyAlaiomee BO3pameHilt co
CTOPOHH KpeIuTOpa, He OCTaBIHeTh MBCTa HHKAKMMDL CIOPHLIMB
BOMPOCaMb, KOTOpHE MOTMH Ohl BOBHHKHYTH BB IPOTHBHOMD CIY-
9@b. Jlo6poBoIbHO MOrYTDH OHITh HMCHONHEHH M 0658aTeAbCTBA
0e3HpaBCTBEHHLIA, M 3ampelleHHHs NpaBoMb, jake, Bb H3Bh-
CTHOMD CMHCTE, KOHEYHO, N HEBOSMOKHEIA : JIOIKHUKD MOKETD
HOp. X0GPOBOILHO BOBHATPAAMTL KPEIMTOpPa 3a HEHCHOIHeHie He-
BO3MOKHAro obssaremscTBa. Ha upakTHkE npaBy NpHXOIMTCA
uwbte abao co BebMu Boupocamu, CBA3aHHEMH Cb 00d3aTelb-
cTBaMH (KaK’b H CO BCAKMMM IODHIMYECKHMHM OTHOLIEHIAMW) IMIlb
Bb TOMDB CIyyab, Korja MeRIy CTOpDOHAMH BOBHMKHETh HeCOrla-
cie u onb ofpaufaloTca Kb Cyxy 3a pasphiieniemb sToro Heco-
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raacia. Cb sToft TouKM 3phHiA pHMCKOE IpaBO H yCMATPHBAETH
B o6asaTeibcTBh ..juris vinculum, quo necessitate adstrin-
gimur alicujus solvendae rei secundum nostrae civitatis jura“
(pr. J. de oblig. 3.13, cp. L. 3 pr. D. de 0. et A. 44.7),
T. €. BHIUTDH €ro CYLIeCTBEHHYI0 YepTy Bb IOpHIuYeckod Heol-
XOAMMOCTH JJIA JIOIKHWKA MCHOJHATh ABHACTBiA, Kb COBEpIIEHI0
KOTOPHX'B OHB 00s3aHB. IlpakTHueckn — MEpa 0TBETCTBEHHOCTH
HOLKHNKA epEelb KPeIHTOPOMD onperbisercd, TakHMDb 00pasoMs,
Bb 3aBHCHMOCTH OTh OPraHW3aliH NIPHHYIHTEILHAr0 HCIOJHeHiA
00A3aTeILCTB'h, M3 4ero, BB CBOI0 odeperb, cibayers, YTO BB
Thenbime#t 3aBUCHMOCTH OTH 5TOH OpraHWsallii CTOMTD H 3a-
AT DPA3THYHRIX'> MHTEPECOBD KpeINTOpa Ch 003aTelbCTBOMD
CBABAHHBIX'D 7).

IIpu Bcems pasHooO6pasin CpejiCcTBb, KOTOPHA MOTYTH OHTB
npuMbHAEMH DNpPaBOMDb Kb UPHHYANTEILHOMY HCIOIHEHIl0, STH
CPeACTBa MOTYyTH OHTH CBeleHH Kb TpeMdb rpymmams. 1[Banio
cyae6Haro oCyuecTBleHis 00g3aTeIbCTBa MOKETH OLITH HIM IIpH-
Hy®JeHie JOLKHMKA Kb IMYHOMY coOBeplleHilo TBACTBi#f, Kb Ko-
TOPHMD OHD 00f3aHDb, HIHM COBepllleHie BTHX'D THHCTBiA BH HOIBSY
KpeanMTopa He3aBHCHMO OTD BOIH JONKHHKR, WIH, HAKOHEL'D,
BoambilleHie KpeiMTOpY 8a CYeTh JOX:RHHKA TOro Yiuepla, Ko-
TOPHIA IOHECEH> NIEPBHMB 0Tb HEMCIOMHEHIsA o0asaTenscTBa. OcTa-
eTca pa3cMOTphETh Bb KAaKOMB OTHOLIEHIH Ka:K1ad H3'h 9THX'B TPeXDb
CHCTEMD CYyHeOHOHl B3alMTH CTOMTDH Kb HHTEPecaMb KpeIHTOPa.

Ecuu BemocpejcTBeHHHIT 00BEKTH 0043aTeNbCTBA €CTb Ihil-
CTBie JOI:RHHKA, TO HamOorke cooTBbTCTBYyOmAML Hieh o6s3a-
TeIbCTBA CHOCOO0MD HCHONHEHiA MH JOIKHH, OTPOro TOBOPA,

7) Cp. Dernb urg. Preuss. Privatrecht II. § 2, eTp. 3—5.
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IPH3HATD TOTH, IIPH KOTOPOMD JOIKHWK'L NPHHYAIAETCA Kb IHY-
HoMy cosepmienin xhitctsill. Ho Tak® kaks xbitcrsie (cosnaTems-
HOe) eCTh HHYTO MHOe, Kakb BHbINHee mposBleHie cBOGOHOMN BOIM
IANa, TO W OEepBHH BOIPOCH, Ch KOTOPHMDb MH 31bch BeTphyaeMed,
ecTb cabaylomit: Bo3MOKHO 1M Boollle i [pPaBa IPOH3-
BECTH Ha BONIO JOIRHHKA, OTKA3LIBAIOILAIOCA OTH JA0OPOBOILHArO
ACIONHEHidA, Takoe JaBleHie, KoTopoe ThMb He MeHbe BacTaBHIO
0L ero mpou3BecTH Th IBHCTBiA, KB KOTOPHMD OHDL 00683aHB ?

C1b umcro oTBieueHHON ToukM 3phHiA OTBETH JomKEHB GHTH
JaHb OTDHLATENbHHH : mpH u3BbeTHOH TBepAoCTH, H3BHCTHOM
cTeleHH YIOPCTBAa JaHHAr0 IHMIa MOTYTDH OKasaThCAd (e3CHILHRIMH
KaKifi YrogHO NPHHYIMTEILHHA CpeICTBa, XOTA OH OHM BaKIO-
YAIHCh H B> KpalHMX'B HACHIAXD Harb IM4HOCTBI. ThMb He
MeHbe NMpaKTHYeCKoe 3HaUeHie 33 TaKUMDb OTPHIATEILHHIMD OTBE-
TOMb BpPAIb 1M MOKeTD OWTh NpHU3HAHO: 001ajas OFPOMHEIMH
CPEACTBaMH NpHHYAKJEHiA M0 OTHOIIEHI0 Kb YaCTHHMD IHIAMD,
rocyJapcTBeHHasd BIACTh MOAKETH CBA3ATh JId HHX'B Cb HENOBH-
HOBEHieM'h es NOCTAHOBIEHIAML TaKid HeBHIOJNHHSA NOCABICTBid,
KOTOpHA OKa:KYTCA CHOCOOHHMM mpeoforbTh HanOorke ymopHoe
COPOTHBIEHIe.

OTH HeBHTOIHHA NOCTHACTBIA MOTYTH OHTL HAmpaBIEHH
IpeRIe BCEro MPOTHBD JHYHOCTH JAOLRHHKA. IIouTH BBL KamioMb
npaBb Mo#HO OTMBTHTH SHOXY, NPHHALIERAMYI Kb paHHEMY
mepioly ero pasBWTif, KOTJa HEHCHOIHeHie JOLKHHKOMB CBOMX'D
0043aTelLCTBs BeleTh, Bb KOHEUHOMD pesy:bTaTh, KT MoIHOMY
YHHUTORKEHII0 ero IpamJaHCKO# TUYHOCTH, KOTJa NMPaBO IPOH3BO-
JMTH Ha Hero, TakWMb 00pa3oMb, Bb BHCLIEH CTeneHH HHTeH-
cnBHoe faBieHie. Cb JApyroft CTOpOHH Helb3s BHpoYeMb, YIy-
CKaTb H3b BHIa, YTO Bb HTH paHHie nepiogul 00A3aTeILCTBA HO-
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CATL COBEpIIEHHO CBOeoOpasHLM XapakTeph M 001aCTb OpPHME-
" HeHi WX'> Ype3BHYaMHO ThcHa: B Helt 3ambuaercd, BB YacT-
HOCTH, eclIH He MONHOe OTCYTCTBie, TO, mo Kpafmell MEph, cky:n-
HOe pa3BHTie HMeHHO THX'b 0648aTelbCTBD, COJEpHKAaHie KOTOPHX'b
COCTABIAETD facere Bh COOCTBEHHOMD CMHCTS CHIOBA.

He wenbe pbitcTBuTENbHHIMM MEpaMy NpPHHYKIEHIA MOTYTBb
CTYXRMTb M TakKif, KOTODHSA, OCTaBisg BB CTOPOHE IM9IHOCTH
JOIKHWKA, HAIpaBIeHH HCKIOYMTEITHHO NPOTHBD €ro MMYIIECTBa ;
TakuMM MEpaMM BL PYKAXh DHMCKAar0 MarucTpaTa ObLIM HIp.
multae dictiones, pignoris capiones, missiones in possessionem u
T. J., — CPeICTBa, KOTOpHA, OCHOBHWBAafACh Ha imperium Maru-
CTpaTa, NIpHMBHAIMCL WMBL HETOIbKO BB O0IACTH OTHONIEHiH,
BHITEKAIIMX'D M3> TOCYAApPCTBEHHAro mpasa HO, 10 H3BBCTHON
CTeNeHH M Bh HMBBECTHHX'D npexrbiax’s, Takke M Bb T'PamIaH-
CKO# IOPHCTHKILH.

Takumb 06pasoMb, MBpH, HampaBleHHHA KaKb HpPOTHBD

AUYHOCTH JIOILRHHKA, TAKb M IPOTHBD €ro HMMYIIECTBA MOT'YTbH:

OIMHAKOBO MpUMBHATHCA BB TOMDB ciyuak, koraa IBiLio cyneo-
HAaro OCyIIeCTBIeHiA 00f3aTeILCTBA CTABUTCA MPHHY:KIEHie JOIA-
HHKa Kb coBeplieHilo in natura Thx®b xbHcTBifi, KB KOTOpHMB
oHDb o0a3anDb. Takoe oTHolmleHie Kb JOLKHHKY, Berydal ycmh-
IHOCTH JaBleHis, 6esh coMHbHiA JaBalo OH NpPaBy KpeguTOpa
Bb BHCIIEH CTemeHH IBACTBATENLHYH BalMTY: KpeIUTOpPY BB
CYIHOCTH BmOIHE G6espasiMyHO, HCIOIHAETH IM JAOLRHUKD IO
OTHOLIEHII0 Kb HeMy CBOH OOGS3aHHOCTH JOODOBOJLHO MIM HBTD.

HOBTOMY, nplmym’rem)ﬂoe ncno:meme, €CIH OHO efe BO3MOKHO

. e

M _He nowepﬂno CMEICIa, YIOBIETBOPAETT KDEAHTODA BIOMHB, Ha-
paBH'i; Ch HCNOIHeHieMD noﬁposonbuum (aa HCKIOYeHieMDb TOro
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00CTOATeNLCTBA, YTO Cb HEOGXOJHMOCTHIO BECTH MPOLECCH, Ch
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IPOCPOYKOH BH IOTYYeHiH JOIKHAro, A1 HEro, BB CBOI OdYepen,
MOTYTH OHTbL CBA3aHH SHAYMTEALHHIA HEYJN00GTBa).

OcraBass, omHako, Bb cTopoHb Bompocs o whiaecooGpasHocTH
TAKOH KpaiHeHl CTpOroCTH N0 OTHOUIEHI Kb JOKHHKY M 3XbCh,
ThML He MeHbe, MOryTh BCTPETHTBCA Cb OJHOH CTOPOHH TaKie
CIydYaH, KOTZa UDPHHYAMTeIpHOe HCIIONHeHie OKasaloCh OH MM
COBEPIIEHHO HEBO3MORHHIML HMIM, Mo Kpafine# Mbph GesnouresHHMD
A1a kpeauTopa 8), — cb ipyro#t — Takie, rub oHO WBNMIIHE, TaKb
KaK'b YJOBIETBOpeHie KpexMTopa BO3MO:KHO 06e3b BCAKHX'B MEDPH
JaBleHiA Ha BOMIO J0LKHUKA, OyTeMb 0GpallieHid B3LICKAHIA HA €ro
uMyHecTBo. Kaks Gespasnnuto 11 KpeiuTopa 100pOBOTLHOE WIH
He100poBONbHOe HMCHONHEHie JOLKHHKOMD 00A3aTENbCTBA, TOUHO
TaKKe O0e3pasiMyHo Jif Hero, no KpalHe#f mbpb Bo MHOTMXD
CIy4afXb, CaWb IM JOLKHWKD NPEJOCTABHTH eMy [M0lb3oBaHie
BelbI0 WIH II0Ib30BaHie BTO OHBH HONYYHTH uYepedh MOCPEACTBO
cyneOHoit BIAaCTH, caMb IM JOIAKHMKD COBEpIIMTDH H3BECTHOE
ablicreie waM ghicTBie 8To OyaeTs coBepllieHO 8a ero CYeTh BB
N0Ib3Y KpeiuTopa APYTHMH IHLAMHU.

TakuMs 06pasoMb, Mh NPHXOTUMDb KO BTOpOft clgc'reu'h cy-
Je6Haro oCyIecCTBAeHiA 06A3aTeILCTBD, IPH KOTOpO# JAaBIeHie
Ha JMYHOCTb JOIKHMKA BB Kako#f On To HH Onno ¢opmb ocra-
BIfieTCA Bb CTOPOHE M KpeIHTOPD IONyyaeTh YHAOBIETBOpeHie
HCKIIOYHTENbHO H3h ero uMymectBa. (b mpoueccyarbHOi TOYKH
sphHis BB 00f3aTeIbCTBAXh Ha dare 5Ta CHCTEMAa XapaKTepHsy-

8) Eciu Hmp. Bemp, ko-ropyio JONKRHEHKD NOMTKEHD OBLTH IepelaTh Kpe-
JHTOPY — mOrH6:ja, ecan nabfcrBie, mo mpomecTBi¥ H3BBCTHATO BpeMeHH IIO-
TepAJI0 IJd Hero BCAKOe 3HAYEHie — BB 3THX'D CIUylasxh HauGoabe nbi-
CTBMTEJNbHLSA MBPH NPHHYXKAEHiA HiIH He GyAyTh HMMBTH HHKAKOR pas3yMHOR
oBaM MIM MpeBpATATCA BB CPOICTBA HAKA3aHIA NOIKHHKE 3a HEHCHOJHEHie
005138TEeJLCTBA, T. €. YKIOHATCA OTh CBOEro HPAMAro HASBHAYEHid.
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eTcAd OCyRleHiemDh OTBETUMKA in ipsam rem H OTHATiEMD Y Hero
Bemy (WOAB3YACH PHMCKHMA TepmuHamu) manu militari, B® 06a-
3aTelLCTBaX's Ha facere — l_'mgg__'rasneniem KpeIuTopy mpasa_
NopYHTH ucromHerie AbHACTBIA TpPeTHHMD THIIBME, OPOMBBOAA

R

oIIaTy ero Hshb nmymecma nommmca
““"""Camo coboit paaym;e'rcﬂ, 4TO u”npn TaKko# cucremb HHTe-
pechl KpeIuTOpa mOAYyYal0Th HOYTH HACTONBKO Xe XBACTBMTEND-
HYI0 BalllATY, KaK'b M NpPH NnepBoff. ITO MOKHO, MO KpaitHelt mbph,
YTBepRIaTh G6e3yCIOBHO TNO OTHOMWIEHI Kb 0043aTeIbCTBaMb,
nMBoOIMME 00bekToMb dare, HO 0 OTHOLIEHI0 Kb 00643aTelb-
CTBaMb, Hanpamlémmm Ha facere pbzo Hbckomsko uambHsercs.
He roBops y&e o ToMb, Korja HcmoiHeHie TEHCTBiA cTaHOBHTCA
O0BEKTHBHO HEBOSMOKHHIMD HIH 0e300lesHHMDb JId KpeauTopa,

BOSMOJRHHI CIy4aH, Bhb KOTOPHX'D Il HEro BaiHO coBepilenie abi-

CTBiff MMEHHO JIOIRHMKOMDB, T. € H3BECTHHMD, ompeibieHHLMD IH-
neMb, BO3MOKHO Takke, 9To AbHcTBie HUKEML XpyruMs, kpoMb xoi-
AHMKA, COBEpIIEHO OHTb M He MoKeTh. BT mpuMbps 06s43aTelbCTBD
N0J00HaT0 poja MOKHO IPHBECTH JOTOBOPH HIpP. CBb AOMAIIHHMD
BpayeMb, Ch MNpenojaBaTeleMb, Cbh XYIORHHKOMDb, Ch aPTHCTaAMH
H T. L, b uMbOTH 8HadeHie KadecTBA, KOTOPHIMH 0013JaeTh
usBkcTHOE, onpexbleHHoe IWIE; CIOAA Ke, HIP. OTHOCUTCA CIyu4al,
0 KOTOpoMDb ymomuHaeTdb IloThe: cornanmieHie, 3aKTOYeHHOE MeERLY
JIBYMA IHIAMH O TOMDb, YTOOH OJHO M3B HHXE OpOCHIO MIDY Bb
KapTH ?). ‘
Haxonens wﬁfb cyJiefHaro ocymiecTBiIeHisas 00s3a-
TeILCTBh, COCTOAIA BhL TOMB, YTO KpeIuTOpy Jlaerca  mpaBo

9) Pothier. Traité des Obligations. P. 1. Ch. 1. § 139. Cornamenie sTo

" 6HUI0 3AKMIOYEHO MOXIY AANeft M ILIeMAEHHKOMD IOLBL HeycTofixof BB 300

JHMBPOBD H CYJOMD OHUIO NPH3HAHO JBACTBHTEIHLHHMD.
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Tpe6oBaTh OTb IOIKHHKA BO3MEIIEHiA ymiepla, KOTODHIH MOHECeHD

TIEPBHMD ME HWXh OTh_HEHCHQUMEHiA. 00A3ATETLCTBA, CTABHTEL
sTo mocrbaHee emte BL Gorbe ThHCHYI0 CBA3L Ch HMMYIECTBOMD,
vhws 5To [rbiaerh BTOpas cHcTeMa. IIpaBo Kpexmurtopa mnpu
Takolt cHcTeMb CBOAMTCA Kb IOTYYeHII0 H3DH MMYLUECTBa JIONKHMKA
usBbcTHoM mWhHHOCTH, BHIpameHHOH B jJeHexHOH cymmb M cTporo
cooTBBTCTBYOIE# TOMYy MHTepecy, KOTOpHH OLITb CBASAHDL Ajd
Hero b MCOOMHeHieMb oOfsareibcrBa. Cb 9ToH TOuKM 3phHiaA
068aTeILCTB0 H MOKeTHh OWTh ompexblieH0O KaKh TOCIOACTBO
Haxb ITBHHOCTBIO, HaXojAmielics BH YyKoMb MMyliecTsh 10).

HesaBHcnMo OTH cojep:kaHiA ofasaTembcrBa (T. €. OTH
TOro, HampaBleHOo 1M oHo Ha dare HIM Ha facere), pesyIbTaTh
HEHCIOmHeHisA ero MO0 OTHOUIEHII0 Kb MMYL[ECTBY KpeiuTOpa Mo-
®eTh OHTH TPOAKifi: MMYIUECTBO BTO MOXETh WIH YMEHbIIMTHCH,
WIH YBEIMINTHCA, WIH ocTaThes 6eanh mambHeHia. Octaeres ompe-
rhauTh, KaKoe BIifHie Kakjgoe H3Dh STHX'h BO3MOKHHXD HOCTH-
CTBill 0Ka3hLBaeTH Ha cyleOHOe OCYIlecTBIeHie 00A3aTelLCTBa MPH
cucremb BoawbmleHisi yuiep6a.

Ecan MMyniecTBO KpeJWTOpa HOAL BlifHieMDh HEHCHOTHeHis
008aTEIbCTBA YMEHLIIMIOCh, TO OTBBTCTBEHHOCTh JOIRHHKA
BCEra MOKeTDH OWTH CBeleHa Kb omperbleHHOH JeHeRHOH cymmsb,
Bb CAIYy TOro, YTO OmBHEHH BB JeHbraXh MOTYTh OHTh Kakh
BCE MMYINECTBO, TaK'b M NIOOHSA COCTABHHA 4acTH ero!'). Bem-
YMHA BTOH JEHERHOH CYMMH OMpeXbIMTCA PasHOCTLI0 MeRIy oOLiei
CTOMMOCTBI) HMMYLIECTBA MOCTE HEHCIOIHeHis 00f3aTelLCTBA H
CTOMMOCTBI0, KaKyio oHo HMMbEIo Oh Bcayuat Hauiemraliaro Mcmol-
HeHifd JOLKHHKOMD JIeKaBIIMXh Ha HeMb o6fsaHHocTe#. ITa pas-

10) Cp. Brume, ctp. 1, 2.
11) crp. 12. 13. .
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HOCTh ¥ HA3LIBAETCA HHTEpeCcOM’d Bb TEXHHYECKOMb CMHICTH
crosa 12), '

OcHoBHas 3a]a4a CyJa OpH ompexbaedin paswbpoBd oTBET-
CTBEHHOCTH JOMRHHKA CBOIMTCA IPH STHX'B YCIOBiAXD Kb OOBHKE
HMYLIECTBA BB JIeHbraxb; HMMeHHO 3xbch, crbaoBarelbHo, H
HonyYaeTDb 3HaueHie BOIPOCh O TOMb, KaKisi npasmla JOLKHB
OHTL 1070KEHH B'h OCHOBaHie TakoH olbHKHM, T. e. 00M3aHDB 1M
CYXb IPHHHMATL BO BHHMaHie HCKIIOYMTETBHO PHHOUHYI0 1thHy

rrm—— e e m—— -

(pretium commune), WM _MO®eTh_BBOAHTE BL CBOM  PascueTd
# IBHHOCTH oco0aro npuchacm (pretium affectionis); n ecan
TocrbmHee BOBMOKHO — TO BB BABHCHMOCTH 0T KAKOTO MOMEHTA
pretium affectionis Moxer®s G6WTL BHpakeHa BDL oupexrbieHHo#
fleHesRHO! cyMb: 0T INUHATO 1M ycMoTphHiA KpemaTopa, M-
Haro ycMorphHia JoxkHMKa, MHbHiA camoro cyie W T. I. fcHo
caMo cofo#f, uto o0TH orTBbra, Kako#t OyleTh AaHbL Ha HTOTH
BOIPOC> M 3aBHCHTD PasMBpD 3alllMTH HEMMYIECTBEHHHX'D HH-
TEpecOB KPeIUTODPAa, CBABAHHKIX'h Cb 00A3aTEILCTBOMD.

Bropoit cayualt, Bo3MOKHHI I[P HEHCIONTHEHIH 06ASATElNb-
CTBa, €CTb TOTD, ¥T0 Pe3yIbTaTOMDb HEHCIONHeHiA OKaReTCH
YBelIndeHie MMyIECTBa KpeJuTOpa; Goabliiel) YacThbl0 YBelH-
yeHie ATO OyIeTh COCTOATb, KOHEYHO, BTL cOepeiReHiM TOro
- MMYIIIeCTBEHHAro BO3HarpaifjeHis, KOTOpoe KpeIMTOpb IOLKEeHD
Obirs Obl ITPOM3BECTH JOIKHMKY 3a CoBeplleHie HMb YCIOBIeH-

12) Cp. crp. 7 up. 1. CooGpa3E0 Cb ITHMH MOKETH OHTb MOTHGUIHPO-
BAHO M caMoe IOHATie MATepeca, AAHHOe BHIle BH § 2 — HHTepech KpenaH-
TOpa BHPA3HTCA Bb TOR cyMMB, KOTOPYIO OHB HOJYYHTh Cb JOUKHHKS BB
pesyiabTaTh cyne6HAro ocyuecrBieHis o6s3aTeiancrBa. — Camo coGom pa3y-
mbercda, 9T0O MOMEHTH, IOJIOKeHHHE BH OCHOBaHie ompexbieHid pasHHIH BDH
COCTOAHIM MMyIecTB& MOryTb OHTb H36pamn, & Ha ABab m HabupamTcAd,
PA3JIMYHO, BDH 38BHCHMOCTH OTH APYTHXDB 06CTOATENbCTBH, ONpeNBIARLHXD
OTBBTCTBEHHOCTD JO0.1:RHHKA.
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Huxb gbfictsifi. Ilpn Takoro poga o06CTOATENLCTBAXH CHCTEMA
Boambilenia yuiep6a, JMOIaACh JNeKALIAT0 Bh OCHOBAHIM es NMpH-
3HaKa, N0 HeoOXOJUMOCTH CBOXUTH OTBETCTBEHHOCTH JOWLRHMKA Kb
HyTO; MexIy TEMb BoBce Hephbiku ciydan, KOTJa HeHCHOIHeHie
0053aTelLCTBA, HE OTPA:KAfACh B HEBHTOJHYI) CTODOHY Ha HMY-
uiecTBs KpexiuTopa, BB BHCIIEH CTemeHM YyBCTBHTEIBHO OTpa-
RAETCA Ha €ro uHTepecax’d Apyraro poja. I[Ipumbps mogo6Haro
poia, KOTOpLI CaMb aBTOP'b XapaKTepu3yeTh TEPMHHOMDB ,Ipa-
CTHYECKaro“ KoHcTpyupoBaHdh Ilepunroms '3) Ha Bpems mpas-
AHeCTB> BB ropoxh, BB KOTOpOME OXHAaeTcs Golbilioe CTedeHie
mpib3AHX'b, B> NOCTHHHUIIE H3BECTHHME IHIIEMT Bapaibe 8aKas3aHB!
KOMHATHL JIf cefi W I8 CBOeH CeMbH. IMom3ysice GoabmuMDb
CIIpocoMb Ha moMbileHis, XO08AHHH MOCTHHHMIM OTJaeTH BTH KOM-
HaTHl, 3a BHICIIYI0 IPOTHBL YCIOBIeHHO!H WBHY, ApyroMy, u Iwune,
3akasaBIlee i cefa 3apanbe nombiieHie HaXOIMTDH €ro, MO
mpik3gh BB ropoxb HOUbIO, 3aHATHIML. IIpibsikift BHHYMIEHD
HOYLI0 Cb ReHo# M XbTbMM OpOAHTE 1O TOPOLy BB HOMCKAXD
3a mombileHieMb W Bb KOHI'BL KOHIIOBD HaXOJUTDH €r0 Bb T'OCTHH
mnt nocrbmisro pasGopa. CrpanmBaercd, Kb UeMy Moxe
GHTL MpHCYHJEHD X03AHHB, HApYIMBIIH jforosops? Ecau mo
TepnbBImi#i OHIL HACTOILKO CYACTIMBD, YTO HANIelh SKHIART)
A1 CBOHX'D> TNMOMCKOBDL — Kb ymiIaTh BO3HATpakieHis W3BOILMKY ;
ecn :Re, BCIbACTBie I103MHATO Yaca He MOr'h OWTL HOGHTbL M
PKHIAKL — HH Kb 9eMy, TaKh Kak’ HoTepmbBU§M Ha JpyToit
AeHb MMBETH BL KapMaHb pDOBHO Ty-:Re CYMMYy JeHerh, KaKyio
oip umMbre npH Hadarh cBonxb crpaHcTBoBaHill. OWb MMbeTh
name 60abliy0 cymMmy, ubMb Kakyo uMbib OH MpH aKKypaTHOMb
HCIOMHEHIH JOLRHHKOMD CROET0 00A3aTebCTBA, TAK'D KAKD PACXOIH,

18) Jahrb. f. Dogm. XVIIL crp. 100.

SR DA

3.
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HAMB NPOH3BEJleHHHe MOTYTDh OHTh SHAYMTENLHO MEHbIIMMH MPO-
THBD IJATH, YCIOBIEHHO/t 3a mepBoe nombiieHie.

Uneno mpumbpoBh NOXOGHATO Poja MOKETH OHITH YBEIHYEHO
10 Ge3KOHEYHOCTH H Bb TPAKTHYeCKOH RHBHH TaKie CIydaH BOBCe
He pbaku. Cncrema BoawbimleHia ymepGa W JeHexHoO#t ombHKM
MHTepeca caMa mo ce6b Onna OH BHOOIHE CIOCOOHA JATH HOIHYIO
BaIlATY KpeIHTOpy IpH TOMDb YCIOBiH, 9TOOH 83 Cyne6HOHN BIACTBHIO
OLI0 NpHBHAHO NpPaBo OLBHMBATHL Henuymec'mémme HHTepecH
Bb JEHbIaX'h; HO HeIb3d YNYCKATb HM3Db BHIR, YTO TaKaH
ombHKa JokHa Obna OH OHTHL NOCTpPOEHa Ha COBEPLIEHHO HHOMD
npusHakk, wbML moHATie pHHOYHOM IBHH, TaKb Kakb 9TO Io-
crbiHee NPHICKAMO HMCKNOYMTEILHO Kb HMYIIECTBEHHHIMbL 00b-
eKTaMb.

B1 Gorbe mogpoOHt pasGoph TpeTHATO CIyd4asf, KOTa He-
HCLOIHeHie 00S8aTeNLCTBA HE MPOH3BOZMTDL HHKAKOTO BIIfHIA Ha
MMYIECTBO KDEIMTOPa, MOKHO He BXOIMTL BOBCe, TaKb KaKDb
10 MOBOAY €ro DpHULIOCH OH TOMbKO GYKBAILHO IOBTOPHTH BHIIIe.

OGwee sHavyenie, HakoHem'b, HMheTh Bompoch 00D 00s3a-
TeILCTBAX'h B'h N01b3Y TPeTbHX'h IHI'b, KOTOPHSA, KAKD YkKe samb-
YeHO BHLIIle, I KPeIHTOpPa HMYIIECTBEHHLIMb HHTEPEeCOMDb He 00aa-
AAI0TD HHKOTAa ). Bompoct 5TOTH camMb mo ceGh BhBBaTL IbIYI0
IMTEpaTYpy M CIODHHMB fABIfAETCA MIaBHHIMDL 06pa3oMb BB IBYX'h
HalpaBleHiAXb: BO NEPBHXB, AOLKHO IM OHTb NMPHBHAHO MPaBO
ACKA [0 BTHMBH 0043aTeILCTBAMD 33 TPETHHMDb JIHIEMb, Bb NOIb3Y
KOTODAro OHO BaK.IYEHO; BO BTOPHXH — JOLAKHO JH OHTL mpH-
3HAHO HTO IPaBO 33 KPETUTOPOMDB, MIA KOTOPAro HMYIECTBEHHLIMb
HHTepecoMb 00A3aTeILCTBO Bh NOILSY TPETHATO IMLa He o0na-

14) Crp. 21.
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aserb. ScHo, uro phmenie sTOoro Boupoca, BO BTOpo# ero
nozoBRub, 3aBHCHTH BIOIHE OTB TOro oTBETA, Kakoff XaeTcA Ha
6orke o6uiiit Bonpochs 0 3aMTH HeNMYILECTBEHHHX'h HHTEPECOBH
xpemaTopa. [Toxpo6rbe sToft cremiadbHolt 06IacTH 06A3ATENLCTED
Bb NOIL3Y TPETHUXD JHI'h OPHAETCA KOCHYTHCH HHIKe.

TakuMb 06pasoMb M3D BCEro CKasaHHar0 MOryTh OHTH BH-
BefleHH cIrbaywoufe pesyIbTaTH: BONPOCH 00b HMYI[ECTBEHHOMB
H HeMMYTIECTBeHHOMD HHTepect BB 0043aTelbCTBaX'h, BOBHHKA-
OIHXs H3h CBOGONHOR IBATEILHOCTH JIMIIB, MONYYAEThH HPAKTH-
yeckoe 3HayeHie ML TpPH OTCYTCTBiH J0GPOBOILHAIO HCHOdHE-
Hif CO CTOPOHH JOIAXHHKa M BooOme, NIpH Hecoriaciax’s ero ¢b
KpeIMTOpOMDb, BOBHMKAIONMXD BL CBASH Cb 00A3aTeILCTBOMb.
Paswbpu ¥ cnoco6n 3alMTH CTOATH Bb Thewbimed csasnm c¢b
opraHHaallieff cyne6Haro ocyllecTBieHis 00A3aTeibcTBa, T. €. Cb
OPHHIMIAMA JIAHHAI'0 TPAKIAHCKAro mpouecca Boollle H HCHol-
HHTEILHATO TPOHMBBOACTBAa BDb 4acTHocTH. CaMa 1o ce6ht saimura
HEMMYIL[eCTBEHHHX's HHTepeCOBh KpeJUTopa, CBABAHHKIX'L Cb 00d-
3aTeILCTBOMb, BO3MOKHA NpPH BCAKOM cucTeMb cynefHaro ocyuie-
CTBIeHifs, HO HauOoabe IomHAsA 3BalluTa JaeTcs KpexuTopy ThMb
IPOLeCCOMb, KOTOPLIt ABHTCA KOMGHHAIielf BCEX'B TpeXh CHCTeMb :
JaBleHisi Ha BOMO JIOLRHHKS, HCIIOJIHeHiH in natura u BoambuieHist
ymepOa, KakIOH BD uaa'hc'mux'b mperbiaxh.

Bo gy o IR BB G g T e o e 80

§ 5. HwymecrBeHENI H HeMMYMIOCTBeHHH{ HHTOpecH
BB 00438TeABCTBAX'S H3D NMPABOHAPYMeHif.

O HapyllieHiH IPaBDL MOKHO I'OBOPHUTL Bh JBOAKOMB CMHICITE.
Hspbetana pbiterBia ogunx®s mins, Gyxyun camu mo cebh
J08BOJEHHLIMH, MOTYT'h CTaHOBHThCA BB HNpoTHBOph4ie ¢ CyODb-
eKTHBHEIMH NIpaBaMH ApPYTHX'b, T. €. OWTh HNPHIMHOH (aKTHYe-
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CKAro COCTOAHiA, He COOTBETCTBYWINAr0 BOrk yIPaBOMOUeHHAro').
Ms1 HapyweHiit Takoro pofa Jad moTepmhBIIAr0 BOBHHKAETD
OpaBO HCKa, COJepFaHie KOTOparo Mo&eTh OHITh PAa3IMYHO BB
3aBHCHMOCTH OTD Pa3IHUHLIX'D OPHYHHD, OIWRAHIIMME Ke oOpa-
30MDb OT'b TOTO, €CTb IM HapylleHie IpaBa fABIeHie Lusileecs HIH
npexojdiiee : Bh IEPBOMD CIyYat HCKDL HANpaBleHb Ha YCTpa-
HeHie JaHHAaro (aKTH4YeCKaro COCTOAHiA, BO BTOPOMB — Ha YCTpa-
HeHie 1ocarbJCTBi#l coBeplUMBLIarocs HapyuleHis mpaBa. [loHnMaeMoe
BD TAKOMDb O0IIEMD CMuCTE — HapyuieHie MpaBa Je:KUTH B OCHO-
BaHIM BCAKAro MCKa, Bb TOMDb wicaih M THEXL MCKOBL Mo 06s3a-
TeITbCTBAMb, BOSHHKAIONMMD W3H IOPHAMYECKHX'H aKTOBB, O KOTO-
pHXD nuia pbub BB mpepuyuieMtb naparpadb; sHaueHie, Kakoe
Bb S5THXb HCKaX'hb MOAETH MMETH BOIPOCH 00> HMYILECTBEHHOMD
M HeuMYyllieCTBeHHOMDb HHTepech, y#e pascMoTphHO.

ITors mpaBoHapymienieMb BB ThCHOMB H TeXHHYECKOMB
cMbcTh ClI0Ba MOHMMaeTcs,, OJHAKO, He BCAKoe rhACTBie, Hapy-
wawiee Cy0heKTHBHOE HMPaBo Apyraro IHIA, a TONbKo XhiicTBie
HeJI0BBOJIEHHOE, T. €. Hapymiaiollee clelialbHoe sampelleHie 00b-
ektnBHaro mpaBa. CoBepuieHie Takoro AbHCTBiA ecTh IMpaBOHApY-
wenie Bb coGcTBeHHOMD cMucrb cioa (delictum) n HashBaerca
IpaxJAHCKHME UpaBoHapyleniems (delictum privatum), ecim Ha-
pYylUleHHas BanpeTHTENbHAd HOPMa OTHOCHTCA Kb 00IaCTH Tpa-

#IAHCKAro npasa?); BB TOMB ciyuah, ecan sampellenHoe rbii-

1) Takb HOp. IpaBo C66CTBEHHOCTH HAPYIIEHO, eCJH BIalBeTh Bembo
He COGCTBEHEMKD, & APYTO@ JHIe UPOTHBDL €ro BOJNH; NPABO MO 0673ATeJb-
CTBY — eCIH NO-URHHK'D HE YIOBJIeTBOPSeTDh KPeIUTOp& Bb CPOKD H T. I

2) BxoanTtsh Bb pa3cMOTpBHie CJI0KHATO BONPOCA O KPHTepiB, JexanieNs
Bb OCHOBAHIM paajiHdifd TI'PamIAHCKAT0 H YTOJOBHATO HeJHKTa 3aBCh He
MBcro. Bo3MOXKHOCTD yCTAaHOBIIeHis 06mMAro KpHrepid rocuoJcTByOIUMD MEB-
mieMb orBepraerca. Cp. Hilschner. Das gem. deutsche Strafrecht 1. § 4
cTp. 15 ¥ mpNBeJieH. TAM'b JHTEPAT. (CAMDb &BTOPD JAEPKHTCHA JPYTAro Baridna).
Listz Lehrbuch des deutschen Strafr. § 24 crp. 107.
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crBie Hapymaerd BMbeTht ¢b TEMB M ube 160 CYOBLEKTHBHOE
OpaBO — H3Db COBEpLIeHis ero BOSHUKAETDH O00A3aTeIbCTBEHHOe
OTHOIIEHie MeXIy mpaBoHapylmTeleMb W nortepubsimmsb. Coxep-
KaHle BTOr0 OTHOLIEHiA CBOAMTCH, B OOMIMX'D 4epTaxh, Kb 00d-
8aHHOCTH [EepBaro MW BOBMECTHTL BTOpPOMY ITPOHMCILEMIIH s
fiero yuep0h, WM yOIATUTL eMy M3BECTHH Tpadyh, MIM, Ha-
KOHeI'b, Kb ToMy M jpyroMy Bmherh. Takia e mocabicrTsis
CBASAHH, B'h CIIy IHOIOKHTETLHATO MpEIMCAHis [paBa, H Cb
coBepuierieMb W3BLCTHRIX'D ABHCTBiM, BB KOTOPHXD 00HEKTHUBHOE
OPaBO JEIMKTA BB TOVHOMDL CMHCIE CIOBA He YCMATPHBAETH
(quasi delicta).

OTHomeHie, BB KaKOML 0053aTeIbCTBA, BOSHMKAOUUA 3D
NPaBOHADYIIEHiH, MOTYTDH CTOATh Kb MMYLIECTBEHHOMY H HeHMY-
IECTBEHHOMY HHTepecy, CBOJMTCH Kb CIbayloleMy. '

3anpeTHTeNbHES HOPMHI, HapyllieHie KOTOPRIX'h COCTaBIAETH
HOHATie JEIHKTa, YCTAHABIMBAIOTCH, Kakhb M BCh 06esb HCKinoye-
Hisl HODMHI IIpaBa, Uil OrpajieHis Kakoro :IH60 HHTepeca, oOlie-
CTBEHHAaro Wiu uacTHaro. OCHOBHHMTL BOIPOCOMb B> NpHUMbHeEHiM
KB oﬁaaarreni,cmam, BOBHHMKAKIMMD WA IPaBOHApYIeHill 0yieTH
nosToMy, CIBAYWNLli: MOTYTH 1M Takifd 3alpeTHTelNbHhd HOPMBI
OLTh yCTaHABIMBaeMH [UIsi OrpasjieHiAs HeMMYIlleCTBEHHHXD
HHTEpecOBDh YaCTHHX'L JIWL'b, MOTYTDL /M, HOYTOMY BOSHHKATh
00s13aTeIbCTBA Me:KIy [paBoHapyLMTeleMb W LOTepPITEBUIMMD
Bb ThBXD CIyyadX’, KOT/ja HapyUIeHHBIMH SHBIAIOTCA HeuMylile-
CTBeHHHIE HMHTepechl noTtepirkpinaro?

Cp orBuedeHHodt Touku 3phHiA OTBBTH Ha BTOTL BONPOCH
3aTpy/[HeHIl He mpeicTaBifeTs. HMYTO He MpeNATCTBYETH IPaBY
6paTh MOAB CBOK BAlIMTY BCEBO3MOKHLIE MHTEPECH; OTH Hero
#&e 3aBHCHTD BHI6OpD crocofa, Kakoi OHO cuMTaeTh HauGorbe
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cooTBETCTBYIOIMMD cBoe#t nbmM. TrapHbinmMMs #W3bL TaKHXD
€rnoco60Bs Bh JEMHKTaXb IPaKIaHCKO-IPABOBHX'L H CIYRHTD Ha-
JoKeHie Ha IPABOHAPYUIHTENA OOASAHHOCTH YIIATHTb H3BBCTHHIA
mTpadb, HIp. HBBECTHY0 JeHeRHYI0 CyMMy, Bb 1013y IoTepnhB-
waro. IIpn BLGopE: Takoro cmocoGa orpamieHia TOT> WIM JpYyToit
XapaKTeph HMHTEpeca He MOKeTh HIDaTh HHKaKOH pomM: o0ssaH-
HoCcTh Kb YmiaTh mTpada ecth HemocpeacTBeHHoe cIbicTBie
coBepieria uaBheruaro gbitcrBia. HETb HajobuoCcTH BB OCO-
6hIXb JOKa3aTEeILCTBAX'D TOr0 (aKTa, UTO Takol Croco(s 3aIMTH
MHTEPeCOBh YACTHRIX'h IHI'b OpHMEHAETCA Ha NPAKTHKE Kam-
JHMB IPaBOMb, H YTO, Bbh YaCTHOCTH, PHMCKOE IMPABO IOIb30-
BAJOCh HMD Bh YpesBHYaHHO IMMPOKMXD paswbpaxs. Mu umbems
arber OBIWA pAlL TPaRIAHCKHX'D MCKOBB, BOBHHKAIOIMX'bL H3H
HapylleHii YMCTO HEMMYIIECTBEHHHX'> HHTEPeCOBh M HAIpaBlIeH-
HRXD> Ha TpeGoBaHie H3BECTHOM jJeHe:RHOM CyMMH, BeIMYHHA
KOTOpO# ompenbieHa HIM CaMHMDL 33KOHOMBL HIM NPeJOCTaBlIeHa
ycMoTphHil0 opraHoBn cyneGHo#t BiactH (Hmp. actio injuriarum
aestimatoria). Muo#t Bompocsh, KOHeYHO, MOKeTDH IM BO BCHXD
STHX'D CIydYadxb MATH pbyb 06s onbHKE BTOrO HeMMymecTBeH-
Haro uHTepeca, Bb CMHICTE ompeybieHis ero CTOMMOCTH Bb jleHb-
rax’b: MOKHO 3apaHbe cormacutecd C€b THMB, YTO nOAIERalIAA
yuiath JeHeXHad cyMMa He MO#eTh OHTb HasBaHa TOYHHIMB
9KBHBAIEHTOMD: TAKOTO HHTEPeCa, T. K. NOHATIe SKBUBAIEHTA,
OCHOBaHHOE, BH CBOK OYepeib, Ha NOHATIM PHLIHOUHOH I'BHH,
Kb HEMMYLIeCTBEHHOMY HHTepecy Boollle, Kb HeMaTepbAILHHMD
6zaraMb Bb HYaCTHOCTH, KaKh OBLUIO NOKA3aHO BHIIE, HEIPHIO-
#uMo. Thubp He wmewbe HeIb3d OTPHOATH, YTO JI€HERHEIH
wmTpadh, HalaraeMul! Ha COBEpPHIMBLIATO JAEIHMKTDH KAKh HaKa-
3aHie, 1uA notepmbBlIaro ABIAETCA YJOBIETBOpeHieMb, MoOlydae-
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MHIMB 33 IPAYAHEHHOE er0 MHTepecaMd HapylleHie; Cb OJHOH CTO-
POHH TaKoe HaKasaHie yJOBIeTBOpAETh YYBCTBY MeCTH noTepmhs-
maro (actiones vindictam spirantes), ¢b gpyro#t — oHo focTaBlIfeTH
eMy obnajaHie ApyrHMBL OGraroMhs BsawbHb yTpaueHHaro, XoTd
6n ¥ GzaroMn WHaro mnopsika. BsshbumBaerTs mMbpy Toro u Apy-
raro WiM 3aKOHD HIM CYIbsi: TaKkMMDb 00pa3oMb ONBHKA HeHMy-
llIeCTBEHHAro HHTepeca, TaKkh HIM HHave, Ha Xhrb mpowsBogMTCH.

B1 Gorbe ciomHOMD OTHOIIEHIH CTOHTH BONPOCH O HEHMY-
IECTBeHHOMb HHTepech Kb THEMD BOSHUKAIMME H8L JEIMKTOBD
0053aTeILCTBAMD, COjepHaHie KOTOPHXD CBOJHTCA Kb 00H3aHHOCTH
OpaBOHAPYWIMTEId BOSMBCTHTL moTepubBileMy ymiep(s, NpHIH-
HeHHH! mnocTbiHeMy coBepiIMTeleMb NpaBoHapymieHisa. IIpemie
BCero 37bCh MOXeTh BOSHMKHYTh COoMHEBHie OTHOCHTEILHO TOrO,
BXOJMTH I BD MOHATIe yiiep6a HCKIMOYMTENbHO HMYILECTBEHHLIN
YOHTOKL MIH :Ke BTO NOHATIe BbL paBHOM cTemeHM mpuMbHUMO
H Kb THML ciyvasamb, Korja mnoTepwhBIiiff IMmaerca Kakoro
IH6o HeMaTepbsIbHaro G6mara. Bm nepsoMb cayuab, T. e. Koria
npuxoMTcA MMBTL IBio ¢ ymeploMb YHUCTO HMYIIECTBEHHHMB
BOBHHKAKTH BHOBb Th-Ke BONPOCH 0 NPHHIIMNAX'b, KaKie XOLKHH
ORITb MOMOKEHH B OCHOBaHie ero, KOTOPHX'h M YKe KOCHYIHChH
roBops 00 00s13aTelNbCTBAX'D, BOSHHKAIOILMX'D W3h I0PHAHYECKHX'D
akTopb. Bo BTOpOMBL Ke — 9TH BONPOCH BHUBMTAlTCA Ha
IepBHA IIaHDL : IPH3HABAA IMPABHILHOCTL CAMaro NOHATIA yiiep6a
HEWMYILIECTBEHHAr0 MHl JOILRHH MCKATh IPABHTb JIA TNPOH3BOJL-
CTBa ON'BHKM M BosMEIleHiA Takoro ymiepOa.

Bcee nanoxkennoe Bome uwbio mbapio gaTh obmiee moHsATie
0 TOMD 3HAUYEHIH, KAaKoe HeMMYIIeCTBEHHH! MHTEpeCh MOKETH
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AMBTL N0 OTHOWEHi0 Kb o0asaTelscTBaMb. CHemiambHad sajada
HacTofllelt paGoTH ecTh MCrbIoBaHie TOro OTHOLIEHis, Bh KaAKOMb
CTOANO0 PHMCKOe IIpaB0 Kb BONPOCaMb, CBASAHHHMDL BBb BTOH
00I1aCTH Ch HeHMMYIIeCTBeHHHIMh MHTepecOMb. I'IaBHHIE IYHKTH,
KOTOPHLIE IIPH STOMD HOLKHEL OyIyTh GHTbH NOABEPTHYTH NOXPOGHOMY
PascMOTPHHII, 0G603HAUMINCH OTYACTH yHe M3h JAHHMXH BHINE
o0IMX'D> pasCyRIeHill; Malo:KeHie IMTEPATYpH BOHNPOCa OTMETHTH
H Th 10XpOGHOCTH, OTHOCHTEILHO KOTOPHX'b CYLIECTBYIOTh Das3HO-
riacis Bh OPHIMYECKOH TeODiH M KOTOPHX'> MH 0 CHXD
HOpPh He KACAIHC.



dntepatypa.

§ 6. 00630pp MOTOEHTCIBHHXD 3AKOHOJIATEIECTBE:
($panIy3CcEoe, HTAXBAHCEOS, AHTIificKoe, aBcrpifickoe,
OPYCCEOe H DYCCEO® IPABO.

Bonpoct 061 HMylecTBeHHOME XapakTeph HMHTepeca, KaKb
CYIECTBEHHOMb YCIOBiM TBACTBATENLHOCTH 0048aTelbCTBa, CIIO-
peH’b TIaBHEME 00pasoMb Bb MePMaHCKOH naHieKTHoN autepaTyph;
IHTEpaTypa IpYTHX'b CTPAHD KaCaeTCA ero NoBEPXHOCTHO; Bb IOI0-
RUTEILHHIX'h 3aKOHOJATEIHCTBAX'D 0 HEMD YIOMMHAETCA IMUIb BB
BUIE Hekmodenid. Ha Bsragiaxt raaBwbHIMXT 3aKOHOZATEILCTBD
MH M OCTAHOBMMCA paHbllle, WEMBL IepefiiTH Kb NOXpOGHOMY
M3I0KEHII0 Teopilt repMaHCKUX'D MaHAEKTHCTOBB.

Yro KacaeTcd, mpemie Bcero, A0 ¢paHOY3CKaro mpasa,
TO OHO npﬁanae'n, HEOOXOMMMEMB  YCIOBieMD KBHCTBHTEILHOCTH
0043aTe.IbCTBa HAIMYHOCTL KaKOro JM60 [03BOJEHHAr0 OCHOBAHIA
(cause licite), T. e. HammuHocTL HBBBCTHaro uHTepeca, i1d yAo-
BIeTBOpeHisi KOTOparo 00A3aTelILCTBO YycTaHapmMBaercd ). 06a-
3aTENbCTBO, 3aKMOYeHHOe (e3h BCAKAr0 OCHOBaHiA (Sans cause),

1) Domat. Lbs lois civiles dans leurs ordre naturel. L. 1. T. 1. erp,
20. Nr. V. VI. Bigot-Preameneu Exposé des motifs Nr. 27. Loersé.
Legislation civile. VI c¢tp. 152. Laurent. Principes de droit frangais. XVI.
Nr. 107—111. crp. 145—152.
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T. €. He NpeACTaBIANIIee AId CTOPOHD HHKAKONO HHTepeca —
HebHCTBHTEIbHO; HexbitcTBNTENbHO 06S3aTEILCTBO M BBH TOMD
crydab, ecin BH OCHOBaHIM ero Ie:RHTDH omMOKka (fausse cause)
niM HepossolenHad mbib (cause illicite) T. e. mbiw, mpoTHBHAA
3aKOHAMD, JOOPHIMD HpABaMb MIM OOLIECTBEHHOMY HOPAAKY 2).

ITpeaueToMt 00A3aTelbCTBA MOKETH OHTH HIM Belllb, KOTO-
PY10 OfHa H¥b CTOPOHD 0OA3HBAETCA XATb (MOKETH GLITH mpea-
MeTOMb 00/3aTelbCTBA TAl/Ke IPOCTOE I0NL30BaHie MIM BiarbHie
Belbi0) MM Ab#cTBie: cropoHa mpUHHMAeTH Ha ceba 06s-
3aHHOCTb COBEpILHTHL MaBhcTHoe xbiicTBie Him, HaoGopoTsh, He
coBepmaTh ero. UTo Kacaercs A0 HepBOH KaTeropi 06A3aTeIbCTBD,
TO Kb COAEPKAHI0 MXD> LPEXbABIANTCA CIBAYIOLIA TpeGoBaHiA :
Belllb He JOIkHa OBITb HM3BATOH H3B onpm‘a; OHa JOIAHA
OuTh onpexbieHa mo Kpaitseit Mbpb pofoBHMHM npHsHakamu (en
espdce); HaKOHe'b — JOMAHO OWTH BO3MOKHLIME oupexbiexie o6b-
eMa 00#3aTeNbCTBA M Bh KOIHYECTBEHHOM OTHOIUEHiH 3).

Banxafiimaro nepevyucleHiAd YCloBilt, KOTOPHMD JOIKHO
. yaoBueTBopaTh Ab#icTBie, Bb ThXDb ciyyadaxs, KOrja mocrbr-
Hee COCTaBIA€Th HEMOCPeICTBEHHH O0LEKTDh 00A8aTelbCTBA
Code Civil He 1aeTh; 0YeBHAHO, NOBTOMY, UTO 3IbCh IPHIOKAMH
TONbKO OTPHLATENLHEIA OTPaHHYEHis, YCTaHOBIEHHHS BD cT. 1131
u 1133, T. e. pbicTBie He MOMKHO OWTH BaNpelEHHHMDb 3aKO0-
HaMH, nﬁomnnm JIoOpLIME HpaBaMb M OGIIECTBEHHOMY HOPAJKY.

TakuMb 00pa3oMb, CYHTad CYIIECTBEHHHIMD yciaoBiems rbif-
CTBHTEILHOCTH 00ABATENLCTBa HAIMYHOCTH HM3BECTHAro J03BOIEH-
naro murepeca, Code civil yManuuBaers 0 TOMB, UTO TaKOH HHTe-
pech JONKeHD CBepX'h Toro 00IajJaTh WMYILIECTBEHHHMD Xapak-

2) Code civ. art. 1108. 1131. 1133,
8) Code civ. art. 1126—1129.
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tepows. Thwr He Menbe mocabauee TpeGoBaHie (paHIy8CKOMY
mpaBy HsBbcTHO Xopowo W yMonuawie o Hemb Code civil xomkHo
6HTb OTHECEHO HACUETH MPOCTOM HETOYHOCTH PpejaKiin*). 9To
ACHO H3DB crbxywomaro.

ITotee, OPHCTD CepeiMHH IPOILIATO CTOrLTiA, H3larad ycuo-
Bif, KOTODHIMB JONKHO YAOBIETBOPATL- AbHCTBie, cocTaBusollee
00beKTh 00A3aTeILCTBa, M'OBOPHTD, YTO Takoe Ihicrsie, Gespas-
IM4HO O6yZeT> JH OHO HONOKHTENbHHMDB HIH OTPHLATEILHHIMD,
AOMAKHO NPEACTABIATL HHTEPECH A KpeAuTOpa M IPHTOMD HH-
Tepech TaKOro poiaa, 4YTOOH BO3MOKHO OHIO ONBHHTL €ro BB
aenrraxb (un interst appreciable & prix d'argent). ITpuumna
8TOMY, MOACHAETDH aBTODD, OueBHHA: 00ABATENLCTBO €CTh COCTO-
fHie OpAAMYEcKol cBasaHHOCTH®); Tamb, rib ofbmasmi#t yro
6o COBEpIIMTh HIM 4Yero ;MO0 He COBEpIIaTh, MOkeTH OesHa-
Ka3aHHO HApYWmHTb CcBoe o6bmanie — 00 ofasaremcTtel He
MokeTb OuTh M phun. Bwmberh cb ThMDL odeBHgHO, uTO OesHa-
KasaHHOe Hapyllenie oGbmiaHis Bo3MokHO Besyh, rxb KpesHTOpB
He WMbeTh Bb COBEpIIEHIM WIH HecoBeplleHiH TBHCTBiA HUKAKOro
nojaomarocs ombHkb MHTepeca: OpPH TaKHXD YCIOBiAXDL He
MOKETh BOBHMKHYTh MCKa O BoswbilleHin Bpeia M YOHTKOBS
(dommages et intéréts), npoucmemuuxs OTH HeMCHONHeHis 06h-
IaAHHATO0, T. K. Bperb H YOLITKH €CThb HHYTO HHOe, Kakb onbHKa
TOTO MHTEpeca, KOTOPHH HMBeTh KpeguToph Bb MCHOIHEHiH 00s-
saTembcTBa. (Coo0pasHO MOHATIIO Bpeaa H YOHTKOBD, O0S3aHHOCTD
JOILKHHKA CBOTHTCH Kb BOBHATDAMRIEHII0 KpeIMTOpa Kakb 3a IO-

4) Crbayernb 3amBTuTb, 9T0 Code civil He ymoMHHAETH TaKKe M O TOMD,
910 gBACTBie JOXKHO GHTh BO3MOKHK M 'b.

5) ,Obligation étant un lien de droit® . . . ToYHHY HepeBoAh> HBBBCTHArO
ompenBileHis MCTOYHHKOBD ,obligatio est juris vinculum® e. q. s.
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TEPH, TOHeCEHHHA MMBb OT'h HEHCHOIHeHiA 00A3aTelIbCTBA, TAaKDb M
38 BHTOJH, KOTODHX TaKoe HeucloiHenie ero mummgo. Thmsb
He Menbe abiicTBie, He o6najaloliee NMYIIECTBEHHHMD HHTEPECOMB
MOKeTh OWTb yClIOBieM 00A3aTelbCTBA, €CIH Bb 3aBHCHMOCTb
OT'b HMCHOJHEHiA WIM HeWCIONHeHis ero CTOPOHH CTaBATH YILIATy
naehctHaro mrpada (peine, poena conventionalis, Heycrofika)®).

HanoxenHoe pascy#jesie IloThe WOYTH c€lI0BO BB CIOBO
TNOBTOPAETS OJMH'D H3Dh HOBBHIINXD (paHIy3cKHX'D LMBHINCTOB,
Jopans, co cchitkamu Ha OBINA pAxXbL APYrUX'h IOPHCTOBB, HO
CBEepX'b TOro mpmOaBiasgeTd cabipyomee: ,¥YTBepKIaIH, YTO J0-
CTATOYHLIMh OCHOBaHieMhb Kb IPeIBABIEHII0 HCKA MOKETH CIy-
KHTb HHTepech HeuMylecTBeHHHH (un intéret d'affection). IIpaBna,
YTO HMHOTHA, BDb XBIaXh, KACAIOUMXCA JHYHATO cocToAHiA (en
matitre d'état personel), sakoHozaTemb JomycKaeTh UpeNBHBIEHie
HCKOBD, OCHOBAHHRIX'L Ha HMHTepech UMCTO HpaBCTBEHHOMDL: Ta-
KOBDb, HOP., HCKD O NpPH3HAHIM HHYTORHHIMD GpaKa HHCXOAAILATO
POACTBEHHHKA, ITPaBO Ha KOTOPLIfi NPHBHAETCA 33 BOCXOIAIIMMH.
Ho ana sroro moTpeGoBadoch 0coGoe IOCTaHOBIeHie 3akoHa. UTo
KacaeTcsi 0 0043aTelbCTBD, TO Bb HHX'DL HHTepech Bcerja Jol-
KewDb OHTb moAzaonmmed ombHKD, T. 6. — MHTepech HpaBCTBEHHBIH
M BOOGILE HEMMYIECTBEHHRLI!l 1A IpeIbSBleHid HCKa HeJ0CTa-
TOYeH'b: Bb TAKMX'D CIyyadXDh He Oblo OHl BOBMOKHOCTH NPH-
CYAMTb IOIKHWKA Kb BO3MBIIEHII0 Bpejla M YOLTKOBD; 00d3aTelb-
CTBO OKasaloch Oh HUTEML He o6esnedeHHHMT (serait sans sanc-
tion) W NOLRHMKD — HHYBMD He CBABAHHBIMB“?).

6) Pothier. Traité des obligations (meps. mag. —1761. r.). P 1. Ch. 1.
§ 138—140. Ch. 2. § 159.

7) Laurent. Princ. de droit civ. frang. XVI. ctp. 112. Nr. 81, co cenin-
xoit Ha Touiller. Droit civ. frang. III. 2. crp. 88. Nr. 146. L o cré. Legis-
lat. civ. VL crp. 152. Bigot—Préameneun Exposé des motifs. Nr. 138
H Pothier cit.
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Bt oTcyTcTBiH MATEDHANLHAI'O HMHTEpeca MIA KpeguTopa
Horve Bugban Takke OFHY H3DH NPHUMHD HeXbHCTBMTENLHOCTH
A0roBOpOBh BB NOIb3Y TPeTbHX'D> IMI'E. BB 9TOMDL OTHOIIEHiH
Code civil onATh mOYTH HH BD YeMb He OTCTYNaeTh OTDH Tolo-
iReHiff, yCTaHOBIEHHHX'> HaS8BaHHHIMDL IOPHCTOMDb: 0043aTeNLCTB],
33KMOYEHHHA OTH CBOET0 MMEHH BDh IOIbSY TPETHATO IHIA, 00Bb-
ABIAWTCA TBACTBHTENLHRIMM TONBKO BL TOMB ClIyuak, Korjia oHd
BXOJATDB, KAaKb YCloBie, BB JAOr0BOPD, 3aKIOYEHHHH Kpeiu-
TOPOMB A cebd IMYHO, HIW ABIAIOTCA YCIOBieMD JapeHis KOHTpa-
renry §).

Th-ke NPUHONMNL TONOKEHH, HAKOHEI'h, B OCHOBaHie mpa-
BAI'b, PEryIHPYIOIMXD NOCTHICTBiA HENCHOTHEHisi 0043aTelbCTBb.
Bt o6asaTenncTBaxh, HampaBieHHHX's Ha facere um non facere
HEHCIONHeHie BIEYeTh 33 €060 OTBLTCTBEHHOCTh JOWKHHMKA 33
Bpels M YOWTKH [PHYIMHEHHHE KpEIMTOPY, IPHYEMDb [OHATIe
Bpeia M YOWTKOBH OXBATHBAETH H TOTH ymep(h, KOTODHIH Kpe-
JATOPOMDL MOHECeHh H Th BRIOJH, KOTOPHXH OHBb IMUIMICH.
IIprHy#®IeHie JoLKHMKa Kb coBepmreHilo mrbficTsift in natura,
Kak'h NpoTHBOphUalliee ‘ NOHATIIO IMIHOM cBoGoxnl, MbcTa UMBTH

- He MoKeTDh?); HO, Cb OZHOH CTODOHH, KPEIMTOP MOKETDH OLITh

YUOIHOMOYEHD CYJOMB NODPYYHTbL CoBepilieHie 9THX'B AXEHCTBIf
TpeTheMy MLy 83 CYeTh AOLKHHKA, Cb APYTOit — OHD HUMbeTdb
npaBo Tpe6OBaTh, HE3ABUCHMO OTDH BosMElleHiA NOHECEHHAro WMb
yuiep6a, YHHUTOKeHis TOro, YT0 OblIo ciblaHO JOKHHKOMB BO-
MpeKH 00A8aTeILCTBY MIH, ONATb TakH, MOKeTH 83 CYeTD
NOIKHHKA YHHUYTOXRHTL cxrbiaxHoe 10).

8) Pothier. Traité des oblig. P. 1. Ch. 1. § 563. ca. C. civ. art. 1119.
Cp. Laurent. Pr. XV. crp. 608 ca. Nr. 531 ca.

9) Laurent. Prine. XVL crp. 258 Nr. 188,

10) C. civ. art. 11421144, 1149.
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B® o6meMn — Th-ke npaBnmia mpHMBHAIOTCA M Kb 00s88-
TelbCTBaMDb Ha dare, ¢b ThMbL pasiuuiems, 4TO BB STHX'D
nocrbJHHX's WpejocTaBleHie KpexuTopy ofmexTa in natura ecre-
CTBEHHO HrpaeTt Oorbe kpymayw poab. Ctr. 1136 C. civ. roso-
PHTDB, YTO Bb 00A3aTeTbCTBAX'D> TAKOr0 POia TOIKHHKD O0OA3aHD
»BBIATE Beulb Kpematopy (livrer la chose) u oxpauaTs ee
(conserver) 10 MOMeHTa BHIayM, [OIb CTPAXOMb OTBETCTBEH-
HOCTH Neperh KpeXMTOpoMDb 3a Yillepds W YOWTKH.“ PascMarpu-
BaeMoe caMo mo ceGb, 8TO mocTaHOBIEHie Herko Morio Oh OHTH
UCTONKOBAHO Bb TOMb CMHICTB, 4TO M BB 0043aTeTbCTBAXD HA
dare K0RHMKD, BCIyuah HeMCHONHEHiA, MORETH OMIThL IPUCYRIEHD
TOIbKO Kb YriIaTh YOWTKOBDL Kpexuropy, Ho Ha rbak ¢pannys-
CKOMY mpaBy Xopomo HsphcTHa peambHas oksekymid ''). IIpu
8TOMB CIrbAyeTh 8aMBTHTb, UTO €CIM OpeIMeTOMTL A0roBopa Ohlia
nepejaya KpeauTopy IpaBa COGCTBEHHOCTH Ha MSBBCTHYIO Belllb,
NPUHAJIERABIIYI0 JOMKHMKY, TO IPaBO COOCTBEHHOCTH Ilepexo-
JMTH Kb KpEIHTOPY BB CHIy DOpOCTAro CorjallieHids CTOPOHB;
aKTa TpaJMllii, Bb OPOTHBONONOKHOCTL DPHMCKOMY IpaBYy, He
Tpebyerca '2); oTCIOfa fACHO, YTO NpPH TPeGOBAHIH MCMOIHeHis MO
00518aTeTbCTBY TAKOr0 COJEPHAHIA KpeIMTOpDL BMECTO HCKA, Bhi-
TEKAal0Iaro H3h J0roBOpa, MOKETh HENOCPeICTBEHHO BHHIMILMPO-
BaTh BeMlb.

TakoBH mpaBuia 00> OTBBTCTBEHHOCTH JOMLKHHKA L0 06s3a-
TeILCTBaMb, BOSHHKAWUHMB H3Db A0T0BOPoBB. OTBBTCTBEHHOCTH
€ro 1o 06#3aTeIbCTBaAMD BOBHHKAKLINMD H3D AEINKTOBL W AHAIO-
PHYHHX'B OCHOBaHilt, onpexbaserca crathamu 1382—1385 C. civ.;
OHa CBOIMTCA TakKe Kb BOSWBINEHII0 Bpeia M yuiepla IpH4H-

11) Mourlon. Repetitions. II. crp. 6582. 583. Nr. 1188,
12) C. civ. art. 1138.
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HeHRaro mnorepmbBmieMy, T. €. Kb B03MEIIeHI) HOHECEHHHIX'H
AML T0TEph M YOYIEHHHX'b BHIOIb.

Takums ofpasoMb, BB 0o0WeMb pesyibTarh, ¢paHIyscKoe
OpaBo, Ha NEpBHIl BSTIATb, He MOKETH OWTL HasBaHO 0C060
01aronpiATCTBYIOIMMD 3alUMTh CBA3AHHHIX'> Cb 00A3aTeILCTBOMD
HeMMYTIIECTBEeHHEIX's MHTEPEeCOB'b, T. K. IIOHATiEe Bpeja H YOLITKOB,
Kb BO3MBINEHII0 KOTOPHX'H BDb GONLUMHCTBE CITydYaeBb CBOAUTCH
00513aHHOCTD JIOILRKHHKA, onperbiIeHo 3aKOHOAATeILCTBOMb B CMHCTE
YHCTO MATEPbANbHOMB. JlOCTaTOYHO, OJHAKO, CaMOr0 MOBEpPXHO-

CTHaro 3HaKOMCTBA Cb NpPaKTHKOH (PAHIY3CKHX'H CYA0BB, YTOOH
‘Y65 mTHCA BB a6COTOTHOMN TIOKHOCTH_TAKOTO BAKIOYEHIA 1 AN _ejlBa I,
N —————

HaNpOTHBD, MOKHO yxasa'rb Ha JPYTYI0 CHCTeMy MDaKTHUeCKaro

NN e st A Y

npumbHeHin UpaBa, KOTopad [aBala 6u Oon'l;e  WTHPOKYI0 BAIATY
cmamnbdcire "=

Soe wwe e

Lo
BCEBO3MOHHMD HHTEpecaMb erlm'ropa, CBHB&HHHM’L JIs1 Hero

- B i e s, P gt W -y - .-

Ch 00A3aTeILCTBOMDL. MEI He MOKeMb, Kb com'lsmro, OCTaHo-
BHTBCA IOAPOGHO Ha H3NOKEHIH NPHHIUIIOBD, MOUO:KEHHHXD BB
ocHoBaHie 9Toit CyleGHO! NPaKTHKH, 3aMBTHMB TOIBKO, YTO TakoH
pe3yILTaTh JOCTHI'AeTCA 4pe3BHYaiiHO cBoOoAHON obHKON YOHT-
KOBB 0 HCKaMb, BOSHHKAOIHMD M3 0083aT€ILCTBB. ITa CBO-
6oxa ombHKM BeJeTh Kb TOMy, 4To moHsaTie dommage-intérets
Ja®e BB THXDb CIy4asfX'h, KOTJa MCKH BOBHHKAKOTDh H3Db 00s3a-
TEILCTBh, HOCHIMX> UMCTO HMYIIECTBEHHHH XApaKTeph, JATEKO
pacnmpserca 3a nperbinl, orsefenHne eMy cr. 1149. C. civ.,
T. e. 83 mpexbm damnum emergens u lucrum cessans; WimH,
Jyduie cKasaTh, — B'b OCHOBaHie omperbieHis pasmMbpoBE: TOro
M Jpyraro OPHHMMAIOTCA BO BHMMaHie TaKie MOMEHTH, KOTOpHIE
CTOATHh BHE BCAKOM CBABH Cb WMYIIECTBEHHHIMH WHTEPECAMH.

HanGorbe pempedHo Takoe HampaBleHie BHIPasHIOCh, OIHAKO, IO

OTHOIIEHID KB OGﬂBaTeJIbCTBaM’L, BOSHHKAOUMMD H3Db JCIHKTOBD
4
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M quasi — JeIMKTOBs, TIh MojBefieHie Hoxh moHaTie dommage-
intéréts HeToNBKO MMylIECTBEHHAro, HO H HeMMYIIECTBEHHAI'O
yuwep6a (préjudice moral) cTazo OCHOBHHME NPHHIMIIOMD Ipak-
THKH H Teopiu 13).

Bb nTanbAHCKOMD mpaBh, NpeACTABIAWIIEML HM3L Celsd,
Bb 000leMDb, TOUHYI0 KOMI0 (hpaHIycKaro, HMKAKHX'b YKIOHEHiH,
110 OTHOWIEHII) KT JAHHHMD BONPOCAMD, OTMEYEHO GHITh He MOKET.
Il Codice civile del regno d'Italia, moxywmsmiit cury sakoHa cb
1 suBapsa 1866 r., ecTb HMuTO HHOE, KAK'B NOYTH GYKBAIbHHIA
nepeoxrs Code civil M pasmHuie MemLy HMMH CBOJMTCH, 3a He-
MHOTHMHM MCKINIOYeHiAMM, Kb pasHMIb BDb pasMblileHiH MATEphAla
no oTxbibHeML pyOpukaMb. B1 uyacTHOCTH, 06sA3aTeIbCTBEHHOE
OpaBO CKOMHMPOBAHO Cb (PpaHIy3CKAro MOYTH Cb JOCIOBHOH TOY-
HOCTBIO, I10J0GHO TOMY, Kakh 8T0 mocrbiHee, BL CBOX OYepeib,
ckomvpoBaHo ¢b Traité des obligations ITorwe.

AHraifickoMy mpaBy TpeGoBaHie HeoGXOIMMOCTH HMYIIe-
CTBEHHAro MHTepeca BDb 00s3aTeIbCTBL NOBHIMMOMY HeH3BECTHO
BoBce. OHO TpeOyeTh, UTOOH BB OCHOBAaHIH Kamlaro olssaTelb-
cTBa nexano ,a sufficient consideration,* Ho mpu 9TOMB KaTero-
PHYECKH 3afBI#ETh, YTO TAKUMD ,JOCTATOUHHIMDL OCHOBaHieML“

13) Laurent. Prine. XVI. ctp. 341. Nr. 281. — B BhicmeRl cTenens
JOGONKITHLI 096PKD IPAKTHKH $PAHNY3CKHX'D CYX0OBb Bh 3TOMb HANDPABIEHIH
nserb Zin k. Usber die Ermittelnng des Sachverhaltes im franz6slschen Civﬂ-
Processe. T I, ogogenuo  Ora. XIV. erp. 563—613. Bnb T. 2-wb aroro " CodH-
‘menia (0c06. crp. 179—3J0U5Y¢olpatia Macca OPHMBPORD, HATNANHEO HILTIOCTPH-
PYOIUEXDs NPHELMION, MNOJOReHHHE BbL OCHOBaHie ¢pPAHLY3CKOR IPAKTHKH.
CnemiabEO BOIPOCY O BO3HArpaXKjeHiH 3a Bpelh H YOWTKM Bb OTHONIGHIAX'D
BHBJOTOBOPHKIXD NocBAmERo HacabioBanie Sourdat. Traité de la respon
sabilité ou de l'action en dommages-intéréts en dehors des contrats. 2 T.
Paris 1887.
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NPUBHAETCS He HCKMOUMTENLHO JeHeARHHH, nopjaiounfics ombHKb,
wuTepect (a valuable considerativn)).

Yto KacaeTcd 10 NPHHYRJIEHIA JOLKHYED Kb MCIOIHEHI
xberBig in natura, To BB daucrb , Rules of Court* k1 HoBOMY
Judicature Acts, Mu BeTpbuaeMt crbiywoiee * nocTaHoBieHie :
»IOTIHHEHie 1PUroBOPY, OCy#IalolleMy HaBECTHoe muie coBep-
IMTh Kakoe auGo pbicTBie, He cocrosiilee Bb ymIaTh IeHemHoN
CYMMH, WIM, HaoG0pOTH, BO3JEPHKATHCA OTH COBEpIUEHIA KAKOIO

6o xEHACTBiA, MOKeTh OWITh BHHYKIEHO NOCPEACTBOMD IIPHKA3a .

00s apecrh uin TiopemHoMb 3akmouenin“ '5). Hago sambTHT,
YTO ele HeJaBHO TaKif NPHHYIMTEIbHHsA MBEDH MPOTUBD THYHOCTH
JOLRHWK& TPHHMMAJINCH TONBKO 1A TpHBeleHiA BT MCIOIHeHie
npuroBopoB® cyia cipaBeBoctd (Court of Equity, of Chancery),
KOTOPHH MOI'b pacuoOps:KATHCA NpHBefeHieMb Bb TOYHOE MCIOM-
HeHie 00A3aTEILCTBD, HADPYUIEHHHXH OJHOH M3D éTopOH'b (. Has.
specific performance); cyab o6maro mpasa (Common law) mornb
TOJbKO NPHCYAMTH B3HICKATH YOMTKM, IPHYHHEHHHIE HEHCIONHe-
Hiews jgorosopa '%). Tlosme, omHako, Th #e cpeicTBa WpPHHYIM-
TEIbHAI'0 MCHONHeHiA OHUIM pacHpPOCTpaHeHW M Ha IIPUroOBOPhl
Cy10BH ofmaro mpapa !?).

OTHomenie aBcTpilickaro mpasa Kb Bompocy o xapakTeph
HHTepeca, Heo6XoiuMaro i IBHCTBHTENHHOCTH 00A3aTeILCTBa,
MokeTh B03OyauTh HbKoTOpHA comubHid. Ilpemge Bcero He

14) Addison. On the law of contracts. crp. 8—9.

15) Order XLII Nr. 6. ,A judgment, requiring any person to do any act
other than the payment of money, or to abstain from doing anything, may
be enforced by writ of attachment or by commital ¢

16) Kypa. Mun. I0cr. 1866 r. Map k0 B 'b. O4epk’s rpaxi. cyRomp. Bb
Aurmiu. Crp. 16.

17) Yepear Common Law Procedure act 1860 r. Kennedy and
Raikes. The new practice. London 1877.

4‘

———
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crbayers yOycKaTh H3h BHAA, UTO ABCTpiMCKiM Kojekcs 'S) Bos-
HAKD, KaKb M BCE 0esh MCKNIOYeHiA TrepMaHCKiA Kogudukalin
FpaikJlaHCKaro mpaBa, Ha no4ysk mpaBa NaHieKTHaro, Bb KOTO-
POMD JIOKTPHHA O HEOOXOJMMOCTH Alf 00A35TeILCTBa HMYIIECTBEH-
Haro HHTepeca 10 MOCTHIHArO BpeMeHH IOCHOICTBOBala Gespas-
nbmbHo.  3aThMB — CBOEOOpasHWI TEPMMHDL ,,THYHO — BEIHHA
mpaBa“ (persdnliche Sachenrechte), kaknms nomssyerca 9ToTD
KOJeKCh 1A 0003HadYeHis 06A3aTeNLCTBEHHEIXS OTHOMIEHIH, MOKeTD
OLITH IPHHATH Bb CMHCTE IPAMATO YKasaHisi Ha TO 0GCTOATENb-
CTBO, 9TO CYIUHOCTh TAKHX'h OTHOMIEHi#f aBCTPificKoe MpaBO yCMa-
TPHBAETH BH IoCHOACTBE Halh HMyiecTBeHHON MIEHHOCTHIO.
Thut He MeHwbe MOKHO YTBepAKIATh, YTO WMYIIECTBEHHOMY
XapaKTepy 00A3aTelbCTBa aBCTpifickoe IpaBO CYlIECTBEHHAr0
3HaveHis He npuiaeThb. UTo KacaeTcd, Ipeixie Bcero, 10 00s8a-
TENBCTBD 10 JOTOBOPaMb, TO BOBMOKHHMD 00BEKTOMB IOCIEIHAX'D
o0’bABIAETCA BCe, 4YTO HMBETDh 3HadyeHie B TPAKIAHCKOMD 060-
pors '9), HexbHCTBHTENLHH JHIIL Th JIOrOBOPH, KOTOpHE HAIpas-
JeHH Ha AbHCTBiA 00BeKTMBHO HeBO3MOMHHA M AbHCTBiA asampe-
ILIEHHKIA BAKOHOMb, & TAKAe JOTOBOPH B'b OIL3Y TPETHHX'D IMIIH2).
Beryyat HeHCHONHeHIA HIH ,HEHAJLIEKALIATO HCIOIHEHis Xo-
rOBOpa OfHOM H3B CTOPOHB, APYI'ad CTOpoHa HWMbeTh mpaBo Tpe-
6oBaThb TOYHAT0 MCHONHEHiA ero u BoswbineHia ymepOa,
OPOHCIIENIATO JIA Hed OTh HEHCHONHeHii KOHTPareHTOMDb IIpH-

18) Das allgemcine Btirgerliche Gesetzbuch fiir das Kaiserthum- Oester-
reich.

19) ,Alles, was im Verkehr steht*. ABG. § 878. Taxp HHp. OB
OpH3HAHD ABACTBHTENLHHMD JOTOBOPDL MEXKIY ABYMA JHNAMA 00b YCTYynKB
ONHHMD H3Dh HHXD APYTOMY ,3ecTH H30o6pBremia“. Ilpumbu. 6 kb § 878 BB
usnan. Manz'a.

20) ABG. § 878. 881. IlpumBpH Jq0roBOpOBDL IPOTHBO3AKOHEHIXD CP.
§ 879.
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HATHX'H Ha ce6f o6asaHHocTe#i?'); mpu DTOMD Ha BosmbineHie
yuiep6a MCK'B MOKeTh OHTb HemocpeJICTBEHHO HANPaBIEHD TOJLKO
Bb THXD CIyYadx’b, KOTJa HCHONHEHie JOroBOpa CTal0 Y&Ke He-
BO3MOXHLIMD HIH, [0 3aII08JATOCTH, IMPOTHBHHMD IEIM, CBH KaKoi
J0roBoph OLLTHL 3aKMOYeH'b; B NPOTHBHOML CIydYal HMCKB j0d-
AeHh OLITH HANPAaBIEHh MMEHHO Ha HCIONHeHie 10roBopa?Z).
Borke o0misa nmpaBuia 0o6b OTBBTCTBEHHOCTH 83 YIIepOD,
OpHYMHEHHHA OJHAMD JIMIEMD JIPYToMy, ykasaHH BB §§ 1293
cIbi., HpHYEMD STH NPABHIA BbL PaBHOH CTeNeHH NPHMEHHMBL M
Kb HapyIIeHilo 06s8aHHOCTEH, NPUHATHX'D Ha cefa 1O X0ToBOpaMb
# BooOmie Kb oTBhTCTBEeHHOCTH 33 AXBHCTBiA, BBH ROTODHX'H JIMIE,
OpHYMHHEBIIee ApyroMy yuiepOh, He cBoGogHO 0TH BHHH. Ilomn
yiep6oMb Bb TakuX'b CIyYadX’b HOHMMaeTC HeTOIbKO ymiep(n
AMYIECTBEHHHN, HO TaKike BCAKOe HEBHTOJHOe mocrbicTBie Ais
npaB®: M JanuHocTH mnoTepmbsmaro 23). IIpm ThaecHnx: moBpe-
RIEHIAX'D, KpoMb BoSMEINEHIA YHCTO MaTePbAILHHXD YOHTKOBD
(Hnp. pacxomu Ha IeveHbe, OTEpA CIOCOGHOCTH K 8apaloTKy),
JAeTCA BO3HATDaiKeHie 3a IIoHeCeHHHA cTpajaHis (Schmerzengeld) 24)
H 33 oGesobpaxenie 2%). IIpn nemmkrax®h, CIBICTBieMb KOTOPHXH
Onrs  ymep0’s WMYIeCTBeHHH!, BB OCHOBaHie ombHKH ymiepOa
MO:ReT'b OBITh IONOAKEHA HETONbKO PphLHOYHAA IbHa BelH, HO H
nbua ocobaro mpucrpactii (Werth der besonderen Vorliebe);
HMEHHO BB TEX'H CIyvYadXxh, TTb moBpemienie Owio crbicTBiems

21) ABG. § 919.

22) Tlpumby. 4, 5, 6 xb § 919 BD H3AaH. Manz'a.

28) ABG. § 1293—1295. IIpakTuKof IPH3EAHO, YTO HPEAMETOMD BO3MB-
meRis MOXeThb OWThL H HpaBCTBe HHK ft ymep6s (ideeller Schaden); mpxu-
wie 3 xp § 1293 Bb n3gan. Manz'a.

24) ABG. § 1325.

25) OcoGerHo weHNMEDL ABG. § 1326.
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WIM HapylieHiA HOPMH YTOIOBHAro IpaBa WIH mOpeiHaMbpeHHo
81I0CTHAr0 MOCTYIKa 26 27),

IIpycckoe mnpaBo, nocth OGHYHBIX'H, MOBTOPAIOIIMXCA BO
BCEX'h 3aKOHOJAATEILCTBAX'h, MOCTAHOBIeHI# o0 HelbilcTBATEID-
HOCTH JOTOBOPOBb, MMBIOIMXD cojepRaHieMb bicTsia HeBo-
BMOMHHA M BAKOHOMD 3ampellieHHHs 28), peryaupyern Guniwe
BOIpoCh 00b MHTepech, KaKkhb OCHOBaHIM 0053aTelbCTBa, CIBAY-
0IUMD 06pasoMb: ,J10T0BOPH, HMCIOMHEHie KOTOPHXL HE MORETH
HHKOMY OpPHHECTH HHM BHINOJIH, HM MONbL3H, AOLKHH, L0 mpochib
CTODPOHH, Ha KOTOPYK OHM HAJaraloThb M3BBCTHHA 06A3AHHOCTH,
OWTb 00bABIAEMH CYIOMD HelbHCTBHTENHHBIMH 29).

OcraBassa BB cTopoHh Bompocs o ubiaecoolpasHocTH M30paH-
Haro 3xbchb cnoco6a ocliapuBaHis 10rOBOPOBb, IMLIEHHHX'h HHTEPECa
JIf CTOPOHD 3V), MOKHO 3aMBTHTB, YTO, TPeOys HAIMYHOCTH MH-
Tepeca Boofile, MOCTaHOBIEHie BTO He COJEPAMTL BB Ce0b Hu
marbiinaro ykasaHiA Ha TO, YTO MHTEpeCh STOTDH JOLKEHD CBEPX'b
TOT0 00/13,JaTh MMYIECTBEHHWMD, jeHe:HHMDb XapakTepoMb. Ha
8To ofpalaeTh BHHMaHie M H3BLCTHHIT KOMMEHTATOPH IPYCCKAaro
Kogexca, Koxb, Bb cBoews mpuybuasin kb § T037): wbrs

/ Heo6X0oMMoCTH, 3aMbyaeTdh OHDb, YTOOW HHTepech Bb JoroBoph
( OLUIs MHTEPECOMb JeHe:RHHMDL. CoBEpIIEHHO WHAYe, OJHAKO, OTHO-

~

26) Muthwillen und Schadenfreude. ABG. § 1331. 1832.

27) O mpenmerB o6sa3aTesbcTBa Boobute cp. Hasend hrl ,Das oester-
reichische Obligationenrecht* I. ctp. 21—23 ; moapo6Ebe MEBHie aToro aBTopa
6yneTp H3JI0XKEHO HHXe; BXOJUTh BDb pa3bopp ero 3abch H3JNHINHE, TAKD
kakb Hasenohrl crouTs Ha 0YBS NAHNEKTHArO0, 8 HE THCTO ABCTPiACKAr0 IPABA.

28) Aligem. Landr. f. die Preuss. Staaten. 4. 1. Tur. 5. § 51—69.

20) Allgem. Landr. cod. § 70.

30) 061 aToTh cp. komMenTapin Koxa kb ykasas. § 70. T. 1. erp. 180
up. 69. \

31) CM. mpenmaym. OpEMBY.
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cHTCS KB JaHHOMY Bompocy Jpyro#f, He MeHbe aBTOpHTETHRIH
CHeMATHCTD 10 MpycckoMy IpaBy — JlepHOYPI'h: OHBL HETOIBKO
00bABIAETS HMYILECTBEHHYI0 ITEHHOCTL 0043aTeILCTBA CYIECTBeH-
HHMD ycuaoBieMb NBACTBHTENLHOCTH MOCIEIHATO, HO IPAMO MCKIIO-
98eTh H3'h IOHATIA 00s43aTeIhLCTBS BCh coriamieHis, He uMbiours
OpAMaro Mid, 1m0 KpakHe#t mbph, KOCBEHHAro OTHOLIEHIA Kb HMY-
mecTBy. Taks — He MOTYTH OHTH HpeiMeTOMD 003aTeaLCTBa 005~
IIaHiA, OTHOCANIACA Kb CeMefHOMy mnpaBy, HUp. ofbmasie ych-
HOBHThL Koro-mH6o, oGbmanie BCTymuTh Bb Opaksb; saThMbp —
OTHOIIEHiA mpaBa oG6IIeCTBeHHaro, HOp. — oGbmianie OTKaB3aTHCA
0Th TOCYJAPCTBEHHOH JOI:KHOCTH, OTD KAaHIWJATYPH BB Hapia-
MEHTCKHX'h BHOODPAaX'h; HAKOHEI'b — He MOKeTh OhTh MpPeAMEeTOMb
0043aTeILCTBA BCE TO, YTO, MMBA IBIbI0 HCKIIOUMTEILHO YJ0-
BIETBOpeHie IMYHHX'b, HMHIMBHIYAILHHX'D HOTpPeOHOCTEH, He
IPUHALIEKHTS Kb 0GIACTH TOTO, YTO Bb 060poTh MOKETDH OHITH
npio6phTeHo 3a jeHbr, Hmp. — obbiyaHie, xauHOE cochLy mo
nombieniio, He HrpaTh Ha (opTenbaHo. PHMCKoMy mIpaBy H ero
3IpaBEIMD ITOHATIAMD, 3aKMOYAETH ABTOPD, MH 00A3aHE THMD,
YTO NOZOGHHE BATUAZH SABIAITCH HEBOMOKHEIMH H y Hach32).

Mutuie JTepubypra Onio 6 Kak'h Hembsd Gorbe - ACHRIMD,
ecMOH caMb aBTOPh BB JaibHbiilieMb pasBUTIM CBOEr0 H3Io-
ReHiAi ocTaBalcsi nOCIEIOBaTeNbHHIMB, 4Yero, OXHaKO, YTBEp-
#1aTh Heansd. Ilomemusupya cb Iepunroms, [depH6yprd BuoaHb
corzamaercs ¢bh 3aMbyaHieMb nocrbgHATO 0 TOMD, YTO ,HMYyIIe-
CTBO He eCTh eJWHCTBeHHoe O6aaro, Koropoe, BbH KayecTsh mpe-
MeTa JOToBOpa, DPH3BAHO 3alMIIATL mpaBo“. ,IIpemnae obime
repMaHcKoe NpaBo, NPOJOIKAETH OHD, NMPHBHABAIO BOBMOKHEIMB

82) Dernburg. Lehrb. d. Preuss. Privatr. II § 21 crp. 48—50.




56

HCKB 0 CoBepileHiH o0pyueHis; 6o OH, Aarke, Bmomwh MHCIMMO
OpHBHATH 00S3aTelbHHIME JOTOBOPD> O BOCOMTaHiM xbTel BB
n3BECTHOMD pemHTio3HOMD MCHOBHLIAHIM, TO-HKe MORHO CKA3ATh M
0 COTTAMIeHIH MeXIYy MyKeMDb W KEHOK, Bb CUIy KOTOparo mo-
crbaHAs 0cBOG0OKRIAETCA OTh OOSBAHHOCTH CIBIOBATL 33 MyXeMb
npu nepembHt ero wbcromureancTBa. Ho He Kaminit HCKOMHM
JOTOBOP OCHOBHBaeTDb 0053aTeILCTBO M HEe BCAKAA O00A3AHHOCTb
Kb coBeplleHilo xbiicrBiA ecTh of6asaTemncTBeHHad. KEcm BB
001aCTH CeMEeHHHX'D> H IMYHHX'B, & TaKke OOLIECTBEHHHXD MPaBh
JOTOBOPL B M3BECTHHXD OTHOMIEHIAX> MOKETDh CIYAKHTb OCHO-
BaHieM'h 1IpaBb, IPHYeMDb HAIWYHOCTh MMYIIECTBEHHAro WHTepeca
He ABIAETCA CYUIECTBEHHLHIMb YCIOBieMb, TO, 10 HallleMy MHhHilO,
Takoe sfBleHie He MMbeTnh HHYero o6mWaro cbh BONPOCAMb, —
OTPaHHYMBAETCA IH 001aCTb 00S3aTEILCTBD, [0 CAMOMY MNOHATIIO
CBOEMY, 3alLMTOH MHTEpecOBD, JOMYCKaOUMXD oubHKYy BB
AeHBTaxb* 33), .

B1 pesyabrath, Kakb sAcHO u3b M3lomKeHHaro, JepHOYprs
HHKOMMD 00pasoMb He OTPHIAeTH ABACTBHTEILHOCTH AOTOBOPOBD,
MMBIOIIMX'D MPEIMETOM b HeHMYILeCTBeHHHE HHTEepeCH, HO BO3CTAeTDb
OpOTHB'D HO/BeJeHiA UXDb MOTb IOHATIE 006f3aTeNLCTBE. B UeMb,
OJHAaKO, BAKIIOYaETCHA pasinyie MemR1y 0043aTeILCTBOMB M ,HCKO-
MHMB JOTOBOPOMB, HAJATAlOHUMDb Ha CTOPOHH HBBBCTHHIA 00a-
8aHHOCTH“, OTBBTa Ha BTOTH BONPOCH ABTOPHL He JaeThb M HH-
KaKOTo CYILECTBEHHAro pasiyif Me#RIy OSTHMH JBYMA MNOHATIAMM
MH, Cb CBOe#l CTOpOHH, ycMoTphTh He BB cocTosHiH. Kpemutopy
WM, ynorpebaas OGorbe ofmifi TepMUHD, YIPaBOMOUEHHOMY IIO
JOroBOPY BB CYIIHOCTH a6COmOTHO Ge3pasiMyHo, GyJeTh IM OT-

83) Dernburg. Eod. mpumBy. 3.
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HOMeHie, CBSBHIBalONIee €ro Cb JOLKHMKOMB, Ha3BaHO 00S8aTelb-
CTBOMDb HIH HETDB, €CIH TOILKO HOIFYaeTH ZOCTATOUHYIO BALIHTY
HHTepeC'h, CBABAHHHHA JId HEero Ch HCHoIHeHieMb IOIAKHMKOMD
IpHHATHIX'S Ha cefa mocrbaHuMb obAsanHOcTell. Bes cuiaa Bospa-
weHin Jlepu6ypra HampaBieHa, TakMMBb 00pasoMb, IPOTHBD yCTa-
HOBHBLIEHCH TEPMHHOJIOTIM M OCTaBifeTh Bb CTOpPoHB CylHOCTh
BOIIPOCA.

Kakt OH To HM Ohi10, MH MOKeMDb HPHATH Kb yObajieHiwo,
YTO W NpyCccKoe mpaBo, Tpelys Aas ABHCTBHTENHLHOCTH JOT0BODa
HAIMYHOCTH M3BBCTHaro MHTepeca, He CTaBHTD HEOGXOAMMHIMD
yciaosieMb, YTOOH nockbiHilt HOCHIL XapaKTeph MMYIleCTBeHHKI;
ThwL He Menwbe cabayers sambTuTb, UTO CyZeOHad UpPaKTHKA B
9TOMb OTHOIIEHIH ropasji0 CTpoixe, WhMb, HampUMEPE, HPAKTHKE
¢pasmysckas u urto ombHKa MHTepeca BcIyYah MCKa IIpPOM3BO-
JNTCA .TEePMAHCKHMH CYyJAaMH BB ropasio Goabe ThcHuX® mpexh-
aaxb, 9bMB cylamu (paHIysckumu 3¢)

Yro KacaeTcd 10 HOCIEACTBIfi HEHCIIOAHEHiA XOTOBOpPa, TO,
He BXOJd Bb HOXPOOHOCTH, 3aMETHMB TOILKO, YTO €C:IM ITpeaMe-
TOMDB J0oroBopa ObLl0 coBeplleHie H3BLCTHHIX® XbBHCTBIt — mpo-
THBD JOLARHHKA MOTYTDh OHTL CYAOMb HPUHATH NpPHHYIHTEIbHHIA

"MEpH 114 npoM3BejeHiA JAaBleHiA HA €ro BOIO, BDb BUTXB JieHe-

HHX'D WTPadoBs, BH paswbph, He npeBHNamEeMtb BL obmelt
CI0RHOCTH THICAYH NATHCOTH MApOKh WIM TIOPEMHAro 3aKIloyeHis
Ao mectH MbcsAuens 35).

Hakonens oTBETCTBEHHOCTH N0 NpPaBOHAPYLIEHIAMDL peryuin-
pyercd UPYCCKHMDb NPaBOMD MOYTH THEMB Ke CAMHIMB CLHOCOOOMD,

34) Cp. o6 aroms nmrHpoBaH. (cTp. 50. mp. 13). Bule couuHeH. Zink'a.
Ueber die Ermittelung des Sachverhaltes 1 T. &.
85) Reichs-Civilprocessordnung §§ 774. 776. 794.
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4YT0 W mNpaBoMDb aBcTpilickumb. Mexry mpounms u 3gbeh Mu
BcTph4aeMb nocTaHoBieHie, YTO Bb TX'h CIyYaaxs, KOra JEIHKTH
3aKIOYaiCA BDL HaMBpeHHOMD MOBpERJIEHIH YYEHMXD BelleH, —
COBepIMBINi#i ero 0643aHDb BoBMECTUTL moTepnbBiieMy He pHHOY-
Hylo mbHy Bemm, a whHy ocoGaro mpuctpacTis 39).

ITepexons, HakoHemb, Kb PYCCKOMY IpaBy, MH Ipexie
BCEro JOIRHH 3aMETHTBH, YTO O Heo0X0AMMOCTH MMYIECTBEHHAro
HHTepeca BDb o0g3aTenscTBh BB TekcTh 3akoHa W s1bch He ymo-
MHHAETCA HH OHHMD CloBOoMb. IIpemMeToMDb A0T0BOpA, 1O HAIEMY
3aKOHOATeIbCTBY ,MOTYTH ORITH WIH MMYIECTBa, WIM AbHcTBiA

JHIb; qbib ero foaHa OHTbL HENPOTHBHA 3aKOHAMD, 61aroYMHiI0
n 0011eCTBEHHOMY TNOPAIKY“, MOSTOMY: ,10T0BOPL HeXbHACTBHTE-

. IeH'b M 0043aTeIbCTBO HHYTOXHO, eCIH No6yiuTelbHad NPHYHHA

* K'b BaKJIOYEHI0 OHaro ecTh AOCTH:KeHie WbiM, 3aKoHaMM 3ampe-

. IIEHHOM, KaKDb-TO, KOrjJa AOTOBOPD KIOHMTCHA: 1. Kb pacTopReHin
BaKOHHAT'0 CYTIPY/KeCTBa; 2. K'b HOI0KHOMY HepeyKkpbueHilo nMhHis
B H3Ghikanie nnaTexa J0Ar0oBb; 3. Kb IMXOHMCTBEHHHIMDb M3BOPO-

' TaMb; 4. Kb NPHCBOEHII) YACTHOMY IWILy TAaKOrO HPaRa, KOTO-
paro oHO mo cocToAflil0 cBoeMy HMBTh He MOKeTDH; 5. KO Bpexy

. TOCYZApCTBeHHON KasHEI“ 37).

B Yro nepeuucieHHHe BD NPUBEAEHHHXD HYHKTaXbh CIyuaH
He UMEIOTD HCUEpPILIBAOUIATO 3HAueHid, a IPHBEJEHH IHlIb BB
Burk npuMbpoBs M He HPEJCTABIAITCA eIMHCTBEHHHIMH, Ha OCHO-
BaHiH KOTOPHX'b JOTOBOPh MO#eTDh OWThL NpPHBHAHL HeTbHCTBH-
TeNLHLIMB — SCHO CaMO co00¥; Ha 8TO 006CTOATENHCTBO CBEPX'H

36) Werth der besonderen Vorliebe. Allgem. Landr. 4. 1. Tur. 6 § 87.
TaTy b 6-f NOCBAIeED CHeNiadbHO NPABAIAMD 00D OTBBTCTBOHEOCTH IO IP&-
BOHAPYIIEHiAMD.

37 T. X. 4. 1. Cs. 3ak. ['paxa. cr. 1528. 1529.
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Toro KaTeropuieckn ykasaHo Cenatows3%). Behb stu crydan
IpeACTABIAIOTD H3H celd, BB CYIUHOCTH, HHMYTO HMHOE, KaKb
oTababHuA mocabicTBiA oflaro mpaBuia 0 HeXBHCTBHTEILHOCTH
JAOTOBOPOBD, BAKIOYEHHWX'b JIfA AOCTH:XeHiA mbiaeil, MPOTHBHHXD
»B3aKOHAMDB, 06JarouMHil0 M 0OIeCTBEHHOMY NOPSAIKY“.
Bo8MO:RHHIMD ITPEIMETOMB I0M0BOPa HAlll'b 3aKOHDH CYHTALTD,
TaknMb 06pa30Mb, WIM MMyIlecTBa WiH XBACTBiA 1ML, BB YeMb
HeIb3d He BUIbTL aHadorin usBhcTHOMYy yxe HamDb AbueHilo
o6s3aTemCTBh Ha obligationes quae in dando u obligationes quae
in faciendo consistunt. Yro mpeaMeToMT o6sBaTENHCTBA ABIAETCH,
CTpOT'0 I0BOPsA, BO BCAKOMD c:rxtlat IbitcTBie auma obssaHHArO,
— atoro cr. 1528 He oTMbyaeTsh, HO M Ha BTO YKasHBaeTH
Cesats BB paxk phmeniit 39). Bxoaa, narbe, Bb Gorke mo-
IpoGHoe onpexblenie noHsTiA oroBopa CeHaTDh omperbiAeTd mo-

crbapift, Kakb nCOTIallieHie  BOMH ABYXD  HIM HECKONLKHX'D

'IH]],'L, NOpo&jaloNiee HPaBO Ha Jy:Koe n;'knc'rme, mmomee HMy-
mec'melmuﬁ il XapakTeph M HHTEpeCh, T. €. WHHHOCTH B'b_oOIle-
P'\——“_ i

antin. Ecan _106poBonbHoe CornalilieHie Moxh HTO ompepbienie -

He HO,Z[XO}[HT’B, TO He MOKeTDH OHTb IIPH3HAHO JlOl"OBOpOM'B T&K’B
O —————'

.....

\P coruaiieHie H'kCKOJ[bKMX’B IiOb, COCTOAIUXD OOBM’BCTHO

e ————— —

AYWENPUKALMKAMA, O TOMb, YTOOH BONPOCH 10 HCIOTHEHil
“3aBBIIAHA pBIUaTL 10 GONBLUIMHCTBY TOIOCOBD, HE MOKETDH GHITh._

TIpHBHAHO J0rOBOPOMTX 40). .
“Bp apyruxs phlueHiaxs BHCKasnBaeTca Goabe ofiee 1i0-
qomeHie, YTO ,UpeAMETOMb CABIOKL HIM JOTOBOPHHX'H COTia-

38) Pbu. I'p. Kac. Jlen. 1886 r. N. 66.

39) Cp. smp. Pbm. I'p. Kac. den. 1870 r. N. 1091; 1871 r. N. 788; 1873
r. N. 1485, |

40) P. T'p. Kac. [len. 1873_ r. N. 1485,




eHilt MOKeTDH OLITL BCAKOe IMPaBO PAKIAHCKOE, 33 MCKIOYeHieMD
IMIIb CIy4aeBh, KOrja OpH TakHX'b CIBIKaxXD HMMbeTcd BB BHLY
RocTirenie Ibaefi sakoHoMb 3ampelleHHHXB“ *'). Jlaa Gorbe
TOYHAro ompexbleHia NOHATIA ,OpaBa rpakiaHckaro“ crxbiyers
o6paTHTbCA Kb TOIKOBaHIAMB, JAHHHMB Kb cT. 1 Yer. I'pamn.
Cyzonp., riacsmieff, 4To0 BeAKift cmopb 0 mpaBb TpamIAHCKOMD
HOMIERUTD padphileHilo cyae6HEXD ycTaHoBIeHin“. 31bch CeHaTh
NOACHAETDb, YTO HOXb IPABOMDb TPARIAHCKMMD CTBIyeTh NOHH-
MaTbh Boofllle MPaBO Ha BCAKArO POAA MMYIECTBO, Ha Bce, 4TO
MOXeTH GHTb NpeJMeTOMb YACTHATO o0majaHid *%), HO HETONbKO
npaBo BemfHoe (Ha HEJBWKMMBIA MMBHBA M KAIHMTAlbl), a TaKme
upaBa Ha rhilcTBiA Apyraro auma; Kb 9ToH :Ke 00MacCTH OTHO-
CATCA M IMYHHA NPaBa, CONpHKEHHHA Ch PORIeHieMb MIH Cyule-
CTBOBaHieMD 3aKOHHAro Gpaxa i3).

Taxknup o6pasoMDb B3IIALb, KOTOParo JEpAUTCA Halla CYy-
Je6HAS NPAKTHKA MOKeTH OHTH (OPMYyIHPOBaHD BDb CIBIYOIMXD
CI0BAX'h: NPEIMETOMD JOTOBODA MOKETh OWTh BCAKOe TDARIAH-
CKOe IpaB0, HO TaKh Kakb INOXb STO NOHATie, €CIM OCTaBHTb
BBb CTOpPoHL npaBa CeMeiHHsA, NOXXOJATD TOILKO NpPaBa Ha HMY-
IECTBO, TO €CIM TNpeIMeTOMb A0roBOpa ABIAOTCH AblicTBiA IMua
o0asanHaro — ABHCTBiA STH JONKHH 00IaJaTh HMYIIECTBEHHHIMD
XapaKTepOMb M HHTEPeCOMb.

IocabacTBis HencnoaHeHis - 0043aTeTbCTBD OIMRe onpexbient
Bb Pasn. II. 2-it Kamrn X 1. Y. 1, npuuems yxe caMoe saria-
Bie HasBaHHHXD KHuru (O mopamkt mpioGpbrenia m yrphnnenia
npaBbp Ha MMymecTBa Boobme) M paspbia (O cymectsb

41) Pbm. I'p. Kac. Jden. 1873 r. N. 397; 1878 r. N. 73.
42) Pbm. 1879 r. N. 315; cp. 1872 r. N. 1254 u 1879 r. N. 248.
43) PBm. 1874 r. N. 900; 1879 r. N. 236.
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H OpOCTPaHCTBE pasHHXD® NpPaBh Ha HMYIIECTBA) CIYRHTD
JOCTATOYHHIMD YKa3aHieMb O B3IMVAXb Halllero 3aKOHOJATENbCTBA
Ha XapaKkTeph mMpaBb Ho obssaTenscrBaMb (1. mnAtas 2-# Ru.
Pazx. IT). YcrauoBuB®s BB CT. 569 ofmee mpasuio, 4To ,BCA-
Kiif JOTOBODH W BCAKOE 0053aTelIhCTBO, IPABHIBHO COCTABICHHHIE,
HAIAral0Th Ha JOroBapHBAIOLMXCA 006A3aHHOCTb HX'b HCHOIHHTBL®,
3aKOHDL onperbiserTs famblile, YTO ,BCHKI# AOroBOph> H BCAKOE
0043aTeIbCTBO, BB CIyYah HEHCIHONHeHif, IPOMBBOJATH IPABO
Tpe6oBaTh OTH IMUA 00s3aBLIAr0OCA Y/OBIETBOPEHiA BO. BCEMb
TOMD, YTO NOCTaHOBIEHO Bb OHLXB“ (cT. 570) m uTo ,ecan
1o J0roBOpy HIH 06s3aTelLCTBY He mocrbiAyeTh Bb CPOKb HCHOI-
HeHif, TO BBHICKAHie MPOMBBOAUTCH NOPALKOMb, MBIOKEHHHIMB Bh
33KOHaX'b CYJONPOHSBOJICTBA rpamiaHckaro“ (cr. 572).

CaMp no cebb oOuiiil CMHCIDH yKasakHulX'h CTaTelt He OCTa-
BIfiETh HMKAKOrO COMHBHIA B TOMB, UTO KPeIMTOPs HMbETh
npaBo Tpe6oBaTh OTDL JAOLKHMKA WCIONHeHia yrb#cTsid in natura;
Bb IPaKTHYECKOMD OTHONIERiM Bech BONPOCH O MOCTHICTBIAXD
HEHCIONHeHiA o0043aTelbCTBA CO OTOPOHH JONRHMKA CBOJWTCH,
TIOBTOMY, Kb BONDOCY O TOMb, KAKMMH CPE[CTBAMH PACIIOIATAiOTH
OpraHH CyjeGHOH BIACTH IO OTHOIIEHII0 Kb IPHHYUTEJHHOMY HCIOI-
HEHil0 IOTOBOPOBE T. €., 110 BHPa:KEHilo CT. 572, K'b HOPAAKY B3HCKa-
Hif, HBI0:REHHOMY BB 3aKOHAX'b CYAOIPOU3BOJCTBA TPaKIAHCKATO.
Bawrattimee ToaxoBasie ct. 570, BL comocTaBleHin el Ch IIpa-
BHIaMH IPHHYIMTEILHATO MCHOIHEHiA Ccyle6HHX'b phiuenid, mpu-
BoquTh CeHaTh Kb CIBIYOIMMD BHBOAAMD.

ITo ofmeMy mpaBuIy, KOHTPareHT: HMEeTh BO3MOKHOCTD
JOCTHTHYTb OCYIIeCTBIeHiA npio6pbreHHaro HMb» 10 JI0roBOpy
NpaBa MNOCPeICTBOME Cyla; TaKoe OCyllecTBIeHie IpaBa, TakKoe
YAoBIETBOPeHie MO J0roBOpY MOKeTh 3aKIOYAaThCA WIM Bb mepe-
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jawb MMyllecTBA HATYpOO, MIM Bh NpPOMSBOICTBE 3a CUeTh
- ofs3aBmaroca onperbleHHXD XbHCTBi HiM pa6oTh, HIM HaKo-
Hell'h, BO BSHICKAHIH Cb HMyniecTBa OTBBTUMKA ompexbieHHOH
CyMMHI, IM00 yCIOBIEHHOH 10r0BOPOMb (Heycmmca, poena conven-
tionalis), :m6o BB BHxhk BosHarpaieHia 3a yOwTkH. Us® obmaro
I(PaBUIa O BO3MORHOCTH IIPHHYIHTEILHAI'O HCHOIHEHis JIOrOBOPa
JOILKHO, OJHaKo, 10 HeoOxojauMocTH OWITL jomyileHo cabiywomee
VCKIIOYeHie: NpPUHYIUTENTbHOe HCIOIHEeHie [0roBOpPa MORETH OKa-
3aThCA (PAKTHYECKH HEBOSMOKHHMB, (TaKb, HIp., Bh TOMD CIy-
yah, eciM NpHCY:KIeHHasA MCTLY Belllb He OKASHLIBAETCA BBH HMY-
wectBh orBETYMKa). Cb Takol ke HaKTHYECKOH# HEBO3MOKHOCTHIO
\MH umbems 1bi1o m BB ToMb ciyyah, korjga o6As3aTeldb-
/CTBO 3aKI104YaeTCA BBb HCNONHEHIM KAKHXD
jInbo xbitcTBifi cCAMHMB OTBHETUYMKOMDB: CYIb BB
Enpaa'k npeinucaTh coBepileHie ABHCTBIM 3a c4yersh oTBbETUHKA,
|Ho He BB npaBh UPHHYAMTL CaMoro OTBBETYMKA Kb COBEpILeEHil
!;rt.nc'raiﬂ. Bt 9THXD ¥ BB 10JOOHHIX'D CIy4adXh, KOTAa IPHHY-
IMTeIbHOe MCIOIHeHie [oroBopa He MoxeTbh MMbTh Mbera, —
HCTILy OCTaeTcs NpaBO Ha BOBHArpa#mjeHie 3a NPHYMHEHHHIE He-
HCIIOHEHiEMD JI0TOBOPa YORITEH *4). '

ITpuHIMI'G, KOTOPHH MOKeTh OHTH BLIBEIEHDL WD BCEro
CKa3aHHAaro, TakAMDb 00pasoMb, SCeH'h: NMPHHYIUTEILHOE MCIOIHEe-
Hie NpuMEHMMO HACTONLKO, HACKONLKO OHO OXBATHIBaETh HMMYIle-
CTBO JOIKHHKA, OCTaBlAd B CTOPOHE ero IMYHOCTb; Bh NEPBOMB
cayyak A0roBoph UPHBOZMTCA BB McroiHeHie in natura (mepe-
Jiaua WMYIIeCTBA, NPOMSBOACTBO XHHCTBift 8a CUETH JONKHHMKA),
BO BTOPOMB — jaBlieHie Ha BONO JOLRHHKA HOp. JeHeKHHIMH

44) Pbun. I'p. Kec. Jen. 1873 r. N. 217; 1879 r. N. 31¢; 1880 r. N. 118.
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mTpadaMu, TIOPEMHHME 3aKliodeHieMD (CpeAcTBa H3BECTHRIA mpyc-
ckoMy npaBy) He jomyckaercd. Tiun He wmembe, CeHaTs HeomHo-
KpaTHO YKa3HBa€T’h, UYTO HEBOSMO:KHOCTb HPHHYIHTEILHATO MCIOI-
HeHis JOroBOpa He JOIKHA CIYAMTb JIfA CyAa [OBOJIOMEL Kb
OCTaBIEHI0 HCKA KpeauTopa Oess pascMoTphHiA, Takb Kakb
IpU3HaHie OpaBa CTOMTDL BHE 3aBHCHMOCTH OTDH TOr0, MOKETH
A 3T0 UPaBO OHTL OCYIIECTBIEHO IPUHYAMTEILHRIMH MBpamu.
Takoe upH3HaHie IPaBa MOKETD IpeiRJe Bcero MMBETL CBOHMb
nocThACTBieMb J00POBOILHOE HCIONHEHie JOLKHHKOMD 0053aTelb-
cTBa; 3aThMDb — MpHaHaHie JOroBOpa NBHCTBHTENLHKML JaeTh
IpaBO Ha B3hWICKaHie YOWTKOBTL 3a ero HenucromHesie. McTuy He
MOKETD OHITL 0TKA3aHO BL MCKE TONLKO MOTOMY, 9TO, m0 MHbHiO
cyiebHaro mhcra, HBETL 3aKOHHHXD CIMOCOG0BDL Kb IOHY:KIEHIO
oTBBTYHKa HCOOMHWTL phileHie, Takh Kakh BOIpOCH 00D ocym;e-=
CTBIGHIM NPaBa MOKETDH BOBHWKHYTh IMIIL MO IOCTAHOBIEHiH p'ls-|

IIeHisA, KOTOPLIMB CHOPHOe LPaBo GYIETH IPHBHAHO nonnema.u:mu/\

YioBierBopetilo. Boobme, sambuaers, CeHaTh, yCTaBb IpamiaH-
CKaro CyJOIpoM3BOACTBA IpeJyCMaTpPHBaeTh INIb Hauborke dacro
BeTphyaniiecs Bb HpakTHKD CIOCOGH MCrodHeHiA phiueHit u He
KacaeTcd IpHBefeHis Bb MCHO.IHeHie philleHilt Mo MHOIMMTL HCKaMb,
0 KOTOPHIX'> YIOMHMHAaeTCH BB TOMD ke ycraph4%).

Hems3a He npusHatb, 910 Touka 3phHia CeHaTa He OTIM-
U8ETCH HH SCHOCTHIO, HH 105 10BATEILHOCTBIO : CYAY NpeIIHCHI-
BAETCA PasCMATPHBATH HCKOBLIA IIPUTA3AHIA U IOCTAHOBAATE [0 HUMB
phileHid, He ofpaljas BHMMaHif Ha TO, MOT'YTbH MW ST phileHisa
OHTL HpHBEIeHH Bb MCIOIHEHie MIM He MOIYTh; YKa3hBaeTCH

45) Psm. I'p. Kac. Jen. 1873 r. N. 217; 1874 r. N. 307. 394, 900; 1879
r. N. 236; 1880 r. N. 118. 218; 1881 r. N. 66.



64

COeMiaTbHO Ha HENOIHOTY NpaBWrh 00b HCNOMHeHIM phmeiit,
coiepRamMxcA Bb YcTaBh TIpaRIaHCKaro CyAONPOU3BOICTBR H
STHMB KaKh Ol NpHBHAETCH 33 OpraHaMH cyxeOHOA BIACTH IPaBO
NpUHKMATB, Beaydah Takoro npoGhaa, mo cBoeMy yeMorphHio
MEDH Kb BHHYKIEHI0 MOBMHOBeHisi cO cTopoHn orBhruka. M
ThMB He MeHbe — Kakig GW To HH OO MBpH HpHHYHIeHis OT-
BETUMKa Kb coBepileHilo rbitcTilt in natura o6BABIMOTCA HEBOB-
MOKHEIMM ; MeRIYy ThMb ykasanie CeHaTa Ha BO3MOKHOCTH J106po-
.BOTLHAr0 HCHOTHeHiA 00s3aTelbCTBA CO CTOPOHH JOLKHHKA BB
GoapumHeTBE CIyyaeBbs KoHeuUHO Ha ABrb He onmpaBjaercd, a OpaBo
Ha BO3HarpakieHie 3a NPHYMHEHHHE HENCIOIHEHieM: J0roBOpPa
YOHTKM KpeiuTopbs HMbeTs BO BeAKOMB cIydah, BB 0c060MD
NPH3HAHIH, JIA BTOr0, JOroBopa THACTBUTENBHHME CO CTOPOHH
cyia HETH HHKAKOH Hajx06HOCTH.

Hrakt — npuHyAuTEeILHOE HCIOAHEHie JOTOBOPOBL IPOHBBO-
IMTCA N0 HallleMy OpaBy in natura, ecim Takoe MCIOIHeHie BO3-
MOKHO nyTeMb MEDPh, HalpaBIeHHHX'b NPOTHBD WMYIECTBa J10d-
#HWKa. B mporuBHOMB cry4at mpaBo KpeauTopa N0 00d3aTelNh-
CTBY ofpallaeTcd Bb OpaBo TPe6OBaTh OTb JOLRHWKA BO3ME-
lieHiA yORTKOBD, MOCIEI0BaBIIMX'L JIA [IEPBAro OT'h HEHCIIOMHEHiA
BTODHIMB MPHHATHX'D Ha cefa obasanHoctefl. Ilpu Takuxsb yciao-
BiAXs phinaomee 3HaveHie 1A YIOBIETBOPEHIA KpejuTopa IOIy-
yaeTh BOMPOCH O TOMBH CMHCKB, Kako# NpHIaeTCA HAIIMMM
3aKOHAMH [OHATI0 YORITKA WM, BHIPARAACL TEXHHYECKUMDb

TEepMHMHOMBs DpYCCKaro 3aKoOHOAATEILCTBa, HIOHATIIO »BpeIa H
. ﬁ

YOHTHKOBB .

HopMu, cremiaibHo peryaupyoiiid IpaBo Bo3HArpamRAeHiA
33 TIOHECEHHEIe BPeIb M YOLTKM, COCTAaBIAITDL COAepRaHie wle-
croit riaBH, pasgbia Broparo, Bropo#f kHurh X T. U. 1 Cs.
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3ak. 'parn. I'zaBa 8Ta pacmagaeTcs Ha JIBa oTAblIa, M3 KOTO-
PHXB NEpBHH TOBOPHTH ,0 BOBHATPARJIEHIM 3a NPHHYTUTEILHOE
OTUY:KJeHie HeJBHRHMHXD HMMYIIECTBh, BpeMeHHOe BaHATie HX'B
H yCTaHOBIeHie NpaBa Y9YacTifi Bb NOIL30BaHIM MMH“, BTOpO# —
»0 BOSHAUpa:mkAeHiM 4YaCTHOMDB; mocrbiHifi, BB CBOW oO4epem,
noipas3rbieHs Ha TpH PyOpAKW: ,0 BOBHAarpa:kieHin 3a BuarbHie
YyARUMD MMYUIECTBOMB“; ,0 BOBHATpaRIeHiM 8a BpeXh H YOHITKH,
OpWIMHEHHHE NPecTyIlIeHieMh WIH NMPOCTYIKOMB H, HaKOHEI'b,
»0 BOBHATPARIEHIN 33 Bperb M YOWTKH, mocrbroBaBiie oOTH
nbAHIRt, He NPYBHABAEMHXH NPECTYIIEHIAMM W OPOCTYIKAMU“.
Yie HW3D NPOCTaro nepevyncleHias 3arjaBiit OTIBILHKXD
pyOpHKD ITerko ycMoTphTb, 4TO, BO IIEPBHX'b, Kaklad M3h HAX'D
PasCMATPUBAETDh KaKyld HHOYOb CHENialbHY0 TpyUIy CIyYaeBb
¥ 49TO, BO BTOPHX'b, BeCh BOIPOCH O BOSHATDAMKIEHIM 3a Bpelh
H YOHTKA CTaBHTCA JeCATHIMb TOMOMD BB OmMAKaHIIylo W
HEIOCPEeJCTBEeHHYI0 CBfA3b Cb YIUep6oMb WMYIIECTBEHHHMD; II0-
crbadee craHeTd eue Gorke ACHHMDB, ecIM NPHHATL BB C000pa-
AeHie, 9TO KHMTa BTOpasf BTOr0 TOMa CBOJA 03ariaBlIeHa ,0 MO-
pankt npioGphreHia u ykphrueHis mpaBb Ha MMylecTBa BooGme*,
a pasgbrr Bropoff Ha3BaHHO# KHHMM — ,0 cymecTBb H mpo-
cTpaHCcTBE pasHHXh NpaBDb Ha uMymecTBa“. TakuMb 00pasoMs,
CaMaro IOBEPXHOCTHAr'0 B3TIAAa Ha HAI'b IPAKIAHCKIA KOEEKCH
JoctaTouHo aa yOb#jeHis 8B TOMB, YTO Kb BOIpPOCY O 3ammTh
HeHMYTIECTBEHHWXs HHTEPECOBh Bh OTHONIEHIAXDL JOrOBOPHLIX'H
(o mpaBoHapymieHiAXb HHKe) OH'D OTHOCHTCH OTPHIATENBHO.
THmb He uewbe, crbiyern saMbTHTh, 4YTO eTMHCTBEHHas
cTaThd OoOLIATO COjAEDXaHiA, HpeIOCIaHHAA BB IiecToi riash
BChMBb NepeddCIeHHHIMB CHelialbHHIMB pyOpHKaMb, He BXOJA,

upaBja, Bb TOYHOe ompexbieHie Bpeja M YOHTKOBD, JaBada Ol
5
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caMa no cefb MOMHYI0 BOBMORHOCTh NOXBECTH NOXH BTO IOHATIe
M HeMMyIlecTBeHWHH ymep6s. Cratha sta (cr. 574 X. 1. U. 1)
yCTaHaBIHBaeTDh oliee IPaBHIO, 9TO ,KAaKD 1O OOIIeMy 3aKoHY
HAKTO He MOXETDh OWTL THIleHh IPaBh, €My IPHHALICKANMXD,
TO BCAKil ymlep6s BB MMymectBh M NpHuMHEHHBE KoMy Iu60
BpeIb WM YOLTKH CBb OFHON CTOPOHH HAJAraloTh 00ABaHHOCTH
}xocTaB.MTb, a C¢p Jpyrofi IPOM3BOAATD NpPaBO TPe6OBaThH BO3HA-
rpaxienia“. Huyto He npemATcTBOBal0 OH Ha NpPaKTHKL mpHMb-
HEHil0 YKasaHHOH CTaThbH M Kb CIydasMb yilepla HeMMyleCTBeH-
Haro, ThMb Gonbe, 9TO CaMulit TEKCTh 3aKOHA JaeTh OCHOBaHie
KD DasiHyeHilo ,ymep6a BbL uMyiectBb“ oTh ,Bpeia M YOHWT-
KOBBLY, Ha KOTOpHeE ykasuBaercd oTnbibHo. He Bxonsa BB moapoG-
HOCTH, KOTOpHA 3aBeld OH CIMLIIKOMDb JaleKo, Mhl MOKEMb,
OTHAKO, YTBEP:RIaTb, YTO TBEpPJ0 YCTAHOBHBLIAACH CyJleOHas
NPaKTHKA MOHMMAeTh MOIb BpeioMDb N YOLITKAMH HCKIOYHTEILHO
yuiep0s MMylIeCTBeHHHIH M 9TO yliep(Dh HpaBcTBeHHHM (préjudice
moral, ideeller Schaden) He mpusHaeTcA mNoOZIERAIMML YHOBIe-
tBopeHilo. Ct. 574 HemswbHHO TomkyercA BB cMucrk ofmaro
IONOKeHifl, TIACAN[AT0, YTO ,HMKTO He Bb mpaBh oboramaThcs
3a Uymo#t cueTH“%%), momomeHis, HecoMHBHHO BB Heff BaKmo0Ya-
I0IArocd, HO JaleK0 He HMCYEPNLIBAIILAIO BCETO ed COJEePRAaHiA.
HasBanHaa cTaThd Moria OH SABIATHCA BD PYKAX'Dh CyJAa MOry-
YMMD OpYHieMb 1A B3alMTH BCEBOSMORHHIX'b, AOCTOMHHIXH STOH
3alllITH HHTEPECOBD, OpYJieMb, OTH KOTODaro pYyccKasd NPAKTHKA
J06pOBOILHO H COBHATEIHHO OTKA3KBAaETCH.

OTHOCHTeILHO 00A3aTEILCTBL 110 JOTOBOPaMDb MH JOIKHHI,
TaKNMDb 00pa3oMb, IPHATH Kb yOEKIeHI0, 4YTO N0 PYCCKOMY HpaBy '

46) Cp. mup. Phm. I'p. Kac. Jem. 1879 r. N. 339; 1880 r. N. 218; 1882
r. N. 60; 1883 r. N. 32; 1887 r. N. 13 u MH. 7p.
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HMYILECTBeHHH} HHTEPECh 00'BABIAETCA CYMECTBEHHHMD yCIOBieMb
HXD XEHCTBHTENILHOCTH, HO He BH TOMb CMHICTE, YTO OTCYTCTBie
TaKOr0 MHTepeca BleYeTd 33 CO00M HUYTORHOCTL 00S3aTENLCTBA,
& Bb TOMB, YTO Bh IPAKTHYECKOMD pesyIbTaTh KpejiuToph, He
norepmbBmil OTH HeHCHO:NHeHiA 006A3aTENLCTBa HMYLIECTBEHHAr0
yiiep6a, JMIIeHD BO3MOKHOCTH UPEIBABUTH Kb JOIKHHKY Kakoe
Ol TO HM OWI0 TpeGoBaHie 0 Bo3MBINeHiM Bpela M YOWTKOBD.
Mu He JOLKHH, OJHAKO, YNYCKaTh M3h BHIa, 4TO Beaxh, TIh
HTO BOSBMORHO, 00A3aTEILCTBO NPUBOJUTCA Bb HCHOIHeHie in natura
H 4TO, T0BTOMY, KPEIMTOPL ocTaeTca 0esh BalATH TOIBKO Bb
TEXBh CIY4adX'b, KOI/a A0r0BOP'H, HEHCIOIHEHie KOTOPAro JAOLKHH-
KoMb ymiep6a KpeiuTopy He OPHYNHHIO, COCTOANL BB HCIOIHEe-
HiH H3BECTHHXL ABHCTBIf JIMYHO CAMHMT IOILKHHUKOMD.

Haws ocraercd, BB sakmoueHie, pascMoTphTs nocraHoBIeHis
PYCCKaro mpaBa, OTHOCAILACH K'b 003aTeILCTBaMb, BOSHHKAIOMIMME
M3b 1PABOHADYIIEHIA M aHATOTMYHHX'DB ocHoBaHilt. IlocraHoBneHis
8TH COCTaBIANTDL cofepxanie cr. 644—689 X 1. 4. 1 Cs.
3ak. 'paxn.

O6mee npasuno orBbTCcTBeHHOCTH 1O npaBouapymeuiﬂin,
Jal0Th CT. 644 u 645. BuHoBHWI BT COBeplleHIH NpaBOHApY-
WeHiA MIM HpOCTymKa o0f3aHs BOSHAIPaiuTh MOTEpIEBIIAro 8a
Bch HemocpelcTBeHHO NpHUYMHEHHHle mNocThbaHeMy mpaBoHapyIle-
Hiewb Bpelb M YOHTKH, HE3aBMCHMO OTH TOTO, COBEpHIEHO IH
NpaBoHapyuleHie yMuIIIenHo Wi HbTH. Kcam e mpaBoHapyieHie
COBEPIIEHO HMMEHHO Cb I'BILI0 NPHYMHHTL YORTKH HWIM HOTEpPH
notepobileMy, TO BHHOBHHIH 00f3aHh BOSHArpajuTbh HOCIHIHATO
HETONMLKO 33 YOLITKH, HeNmOCpeJCTBEHHO MpOHCUIeflie OTh ero
abitersift, Ho u 3a Bch Th, Gombe oTaaleHHEe, KOTOpHE TaKHMB

HocTrbACTBiEMD ABIAIOTCA.
5 -
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Tounaro ompexrbleHis MOHATIA Bpela M YOHTKOBT He JaeTCH
n 3rbch; MW OpPUHYXIEHH, TaknMb 00pa3oMb, OGDATHTHCA Kb
pascMoTphHi0 OTABILHHXL NpaBoHapYylleHid, nocrbacTBiA KoOTO-
PHXD PeryIMpOBaHH HalllMMM TPaRJAHCKUMH 3aKoHaMH. Pesyin-
TaTH, Kb KOTOPHMD Mhl IPUXOIUMDB, MOIyTH OHTb, B KOPOTKAX'H
ClI0BaX'b, M3IOREeHH CIBIYOWHME 06pasoMb. '

IlTousTie HpaBcTBEHHArO ;ymepéa. Kakp CIbICTBiA OpaBoHA-
pymenia (préjudice moral, ideeller Schaden) BT HauleMmt 3aKoHO-
naTencTB'!; MAlI0 pasBHTO, XOTA H HETB HEJOCTATKa B'h OTXHEIb-
HHX> YKasaHiAXh Ha MpU3HaHie ero co CTOPOHH ImpaBa *?);
BooOle ke I'OBOPA — OTBETCTBEHHOCTb NPABOHADPYUIHTelIA Be3xh
onpexbasercs HCKMOYMTENHLHO pa.au'ﬁpom, YHCTO MMYTIECTBEHHAr0
yiuep6a motepmbpinaro 48). .

Yrto KacaeTcs, HaKOHelb, 10 OTBETCTBEHHOCTH 33 Bpelb H
.y6f.mm, noxyuuBliecs, Kakb crbicrsie rbicTBiA, He npH3HABa-
eMaro HHM OpecTynlIeHieMb, HM MpPOCTYNKOMb, TO COBEpPIIMBIILH
Takoe IbAcTBie Takke NPH3HAETCA 00A3aHHHMDL BOSMECTHTL 9TOTB
Bperb M YOHTKH mnoTepubBiieMy. IloHarie sTo M 8rbch MORETH
OuTh ompexbieHo Bh cMucrh yiep6a HMylecTBeHHaro 49).

Takums o6pasoMb MH NPHXOMMMD Kb BHIBOXY, 4TO IO BO-
Opocy O HeoOXOIUMOCTH s 00A3aTeIhCTBA HMMYILECTBEHHATO

uHTepeca pycckoe mpapo TpedopaTemvihbe hME kakoe TGO APY-

47) Cp. mop. T. X. 4. 1. c1. 662—664 ; 666, 667 ; 678—682.

48) Mu, kb coxanbmilo, He MMbBeMb BO3MOXHOCTH, IO TPOMATHOCTH
MATepbAJIa, OCTAHOBHTELCH XOTS 0K HBCKOJIbKO HOPOGHO HE H3N0MKEeHiH IPABHID,
PeryJMpyonIMX’b OIBHKY TAKOr0 MMyllecTBeHHaro ymep6a, TbMb Goxbe BXO-
JHTb BDL PascMOTpBHie cyneGHOR HPAKTHKH IO 3TOMy Bompocy. O6miee Hampa-
BlleRie BTOf DPAKTHKH CKJIOHHO, 0JHAKO, CKOpBe CBLYRMBATH, TBMD PpACINH-
PaTh mpenBiH rpaxIaHCKOA OTBBTCTBOHHOCTH IPABOHADYUIHTEJS.

49) T. X. 1. 1. cr. 684—689
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roe, uTo MMbeTp 3HaueHie M B 0043aTeMLCTBAX'D 10 JQIOBODAME,
HO BB ocoﬁelmggmi PE3KO BHCTYNaeTh Bh 00A3aTeNbCTBaXh II0°
npaaonapymeniau'x;. Thmb He Menbe He CIBIyeTs yuycKaTh H3B
BHa, YTO BB JaHHOMDb OTHONIEHIM TEKCTh B3aKOHa BO MHOIMX'b
CIy4adX’b JaBal'sb Ol BO3MOMHOCTb NpPHMEHEHiA MHBIX'b IPHHIH-
nosbs ybMB Th, KaKUMH pYKOBOAMTCA CyjeOHad IPaKTHKA.
3akmoyeHie, KOTOpoe MK JOIRHH BHBECTH H3b BCEro BHIle-
CKA3aHHAr0, MOKETD OWTH MBI0KEeHO CirbayiolmMb 006pasoMs. Hu
0JHO 3aKOIHOJAATEILCTBO He COAEPHKUTD BB ceGh mpsiMaro mpemH-
CaHii 0 NpHaHaHIM HeIbHCTBMUTENLHLIMH [OTOBODOBD, He 001aja-
I0NHX'D> MMYIIECTBEHHHIMb HHTEPECOMb; Bb BTOMB OTHOLIEHIH He

ABIAETCH HCKMOYeHieMDL H pycckoe mnpaBo. Takuvb 06pasoMs,
Be3rh Bonpoch 0 SalUMTE TakuXb 00A8aTENLCTBD [PEJOCTaBIEHD
yeMotphHilo cynebHol NPAKTHKH M yCTAHOBHTD NMPABHILHELA OCHO-
BaHiA I 9TOH NPAKTHKM €CTh NpAMas 3ajJaya IOpHIHYeCcKOH
Teopin; Ha xbrk — Bompocs STOTDH philaeTcA pa’iMyHO BB pas-
IMYHHX'D CTPaHaX'h, OpHYeMb HauOombe CTPOrMMbL MOKETH OHITH
Ha3BaHO pycckoe mpaBo. Borke TouHo peryimpoBaHh BOIPOCH
00p OoTBETCTBEHHOCTH, BOBHMKAlOle#l H3H NPABOHAPYIIEHiH; Ipu
STOMb, ONATH TaKH, CYXy UpelocTaBleHa GONbILAA HIM MeHbLIAS
csofozia BB onpexbieHin pasMbpoBD TpamIaHCKOH OTBBTCTBEHHO-
cri. Camu no ce6b MHorisi mpaBoHApYyIIeHiA IPeJCTABIAKNTD M8H
ce0a HHYTO HHOE, KAKb HapyllieHie MMeHHO HeHMYIIECTBEeHHHX'b
HHTEpecoBs norepmbpiiaro, Ho mo Bompocy o6b ombHKE BTHXB
HHTEPeCOB> B'h BHIE HMylecTBeHHOH OTBETCTBEHHOCTH IpaBOHA-
pymHTelA Nepeah NoTeprbBIINME MOTYTD, B CBOK OYepesb, OhTh
oTMbYeHH BHAYMTENbHHA PasHOTIAciA MeRIY OTABILHHIMH 3aKOHO-
AaTenscTBaMH. M sxbch pycckoe mpaBo, ONATH TakW, ABIAETCH
HanGorke CTpPOrHMB.
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§ 7. JorMaTHUecEad HCTOpPid BOmpoea 0 HEOOXOTHMOCTH
HMYIIECTBOHHAT0 HATEpecd B 00a3aTeancTnh.

HMsnaraa oTHomeHie (paHIy3ckaro npaBa Kb BONPOCY O
HeoOXO[HMOCTH HMYIIIECTBEHHAaro HHTepeca 1IA ABHCTBHTEILHOCTH
00a3aTeaLCTBa, MH HMBIM yike cayyait y6bauthed, uTOo (paHIys-
CKo#t 10pHMyecKoit muTepaTyph Takoe TpeGoBaHie M3BBCTHO JaBHO;
YTO OHO KaKdb Hembad Ooxbe sicHo M To4HO dopMymmpoBaHo IloTwe,
OZHMMB H3'Db HanGorbe BHIAIOIMXCA POMAHHCTOBD NpoLLTaro Bhka.
O6painadcs, parbe, Kb cnelialbHOMy pa3cMOTPHHIIO repMaHcKol
TMAHJEKTHON IMTEPaTYpPH, MH JHOIKHH 3aMETHT, 4TO 3nber AcHoe
yKa3aHie Ha CYILECTBEHHOCTh Ha3BAHHAIr0 MOMEHTa i 06A3aTelb-
CTBa HaungaerTh BeTphuaThea npuOasHTeNbHO mumb ¢b 30-Xb
rogoBs Tekywaro crorbtia. Hm BB MoHorpadisxs no mpaBy
0053aTeILCTBEHHOMY, HH B> HaHOoIke poCnpocTpaHeHHHXD y4el-
HHKaX'b NaHJEeKTH NpOILIaro M Hadala Tekyuaro Bbka, o Heoxo-
AMMOCTH HMYILECTBEHHAr0 HHTepeca He YUOMHHAeTCA HH OJHAMD
cIoBoMb ') H HepBoe yKasaHie Ha 9To TpeGoBaHie IBIAIOTD TOIHKO
[omeds M YHTeprombuHepdh; U03BOAMTEIbHO, M0BTOMY, HpeLIo-
KHTb ce0F BOmpOCH O NPHYHHAX'D TAKOI0 sABIEHiA.

Iepunrs naeTs eMy o0bscHeHie Ha NepPBHI BITIALH Ype3BH-
YaiiHo ecrectBeHHoe. JlomHol, mo ero yGb:mieHilo, nox'rpuabn 0
Heo0X0IMMOCTH 1is 00A3aTeNbCTBA HMYIIIECTBEHHOH ITBHHOCTH KOPH-
JHYecKasd Hayka 00d3aHa OTKDHITIIO NOJIMHHHXB MHCTHTYHilt [as
wid, Tourbe rosopsa, Berphuaomemyca y Iaa (IV. 48) sambua-
Hil0, YTO NPHIOBOPH PHMCKAro CyIAbH AOLKeHD OHIB BCEria OHThL

1) O HeMb He ymoMHHALTSH, HOP., Bucher. Das Recht der Forderun-
gen. Koch. Das Recht der Forderungen nach Gem. und nach Preuss. R., e
yuomunaoTs yde6Huku Thibaut, Mithlenbruch’a, Mackeldey.
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HaOpaBleHb Ha ompeybieHHyl0 jAeHexHyl0 cymMy. Hcropuueckas
IIKOIa BDH CBOEMDb IIOJOTBOPHOMB, HO He CBOOOJHOMB OTh YBIe-
yeHif M KpalfHocTelf, CTpemieHiM u3BIeYb BO3MOKHO GOIbLIIYIO
HOAL8Y M3h OTKPHTI MO MCTOpiM mpaBa, BBela, OCHOBHBAACH Ha
sawbuanin Tas, gorMy o06b mMyuiecTBeHHo# IbHHOCTH nbiicTBiA
BB MPaKTHYECKYI0 IOPHCHPY/EHIil0, IpHYeMDb 83 MOATBEPAAEHIEMD
9TOH AOrME o6paTHiach Kb maBbcrHoMmy Texcry [urects (L. 9
§ 2 D. de statulib. 40. 7): ,ea in obligatione consistere, quae pe-
cunia lui praestarique possunt“. Paxpmme — 8T0 TpeGoBaHie rep-
MaHCKOM NpaKkTHKE OHIO a6ComOTHO HeusBhCTHO 2).

Takums o6pasoms, mo MubHil0 Iepunra, yuenie o Heo6xo-
AMMOCTH MMymlecTBeHHO# IybHHOCTH JIBHCTBif, COCTABIAIIIAI0
npeiMeTh 00A3aTeIbCTBA, IPOMCXOKIEHIA BechbMa HEJaBHATO: OHO
ABHIOCH Ha CBBTH 6Harojaps OTKPHTII0 NOLTHHHHX'D MHCTATYLiH
Taa (uwbBmemy wmbcro, kak®b uspberHo, Bb 1816 r.) u oum-
60ouHOMy mOAb30BAHI0 MMM CO CTOPOHH HCTOPHYECKOH IIKOIH,
Hayaldo XBATENbHOCTH KOTOpo# najaeTsh NPHOTHBHTENTLHO Ha TO
iRe BpeMd.

B® BuIy yKasaHHaro BHIlE TMOIHAI'O MOTYAHIA [0 JAHHOMY
BOMPOCY TepMaHCKOH IOpHIMYEeCKOH JMTEpATypH [0 Hallero
Bbka, wHbhie IepuHra Ha nepBHil BArdAlb NOAKYNaeTh CBOMMB
npaBjionofobiems, TEMb Gorbe, 9TOo, Kakh MH YBHIUMD HHXEe,
o6a Tekcra, M mHeTHTyui# Taa u L. 9 § 2 D. cit.,, mpuBojarcs
TOCHOJACTBYIOIIe! Teopielt B kKadecTh ejBa IM He IIaBHBALMXD
JI0Ka3aTeIbCTBD. IlpH GmukadiieMb pascMOTphHIM He MOAETD,
OMHAKO, HE BOBHMKHYTh B3HAYMTEILHHXH COMHBHI# BH OpaBHIb-
HOCTH TaKOT0 H3IOXeHid. ’

2) Thering. Gutachten in Sachen der G#ubahn. Jahrb. £ Dogm. XVIIL
cTp. 41. 42.
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[Ipemge Bcero — He3aBHCHMOCTb T'OCHOICTBYWILEH Teopin
0Th OMMOOYHO MCTOTKOBaHHAro Tekcra ['ad, a Buberh ¢b Thwb
OTDb 3a0IyAIUeHi#t M yBIeUeHIHf MCTOpPHYECKOH IIKOIL, #ACHA Yyike
H3Bb TOro mpocraro (akra, 9YTO CTOPOHHWKOMDL M BHIPASHTEIEMDH
pro#t Teopin sBiserca Ilorbe, mmcaBuilt cBoe ,Traité des obli-
gations“ Gorbe wbmb 3a mOTb-BbKA KaK® O OTKDHTIA MNOLIHH-
HHX'h HMHCTHTYHI# T'ad, Takbs M J0 HapORjIeHiA HCTOpHYECKOH
ukoan 3). 3aThMbs — HelbaA He 06PATHTh BHMMaHifA K Ha TO 06CTO-
ATeNbCTBO, YTO BHBUIHAA KapTUHA GopbOH MeXKLY IBYMs BariAIaMH,
0 HeoOXOIUMOCTH HMYILECTBEHHaro MHTepeca BB 0043aTelLCTBh
W 0 TBHCTBHTEILHOCTH MHOCKEHATO IIPH OTCYTCTBiM TaKOTO MHTe-
peca, Oniia OH COBEpllleHHO MHasH, eCIMOH Mpo6uBaTHL celb gopory
I[PUXOJHIOCH He BTOPOMY, a IEpBOMY M3h HMX'h. HaKb HH CHIBLHO
Ouno BrisHie uc'ropriqecxoﬂ IIKOJIH — €ro, OFHAKO, BCerja OKa-
BHBAIOCh HEJOCTATOYHO AIsA TOro, YTOOK OIHMMbL B3MAXOMDB Mepa
YHHYTORATL CTapyl0, TBEPAO YKODEHMBIIYOcA Bh Haykh M mpak-
THED Teopiio M TOCTAaBHTh Ha ed MECTO HOBYIO, MiaMeTPaIbHO
IPOTHBOMONOKHY0 nepBofi. Bt jawHoMsb cayyat GopnGa BeneTes
Bb MPOTUBONONORHOMD HAIpaBIeHIH: OYMIIATL cebb myTh, HCKaTb
CTOPOHHMKOBD, HPHUXOAMTCA He MHEHII0 HCTOPHYECKOH LIKOIH,
yBlIeKalomelicss, 10 BhpakeHil0 IepuHra, :0:RHHIMH B3rIAjaMH, a
mHbHiI0, 1o cBUIETENLCTBY TOro-ke aBTOpa, 6espasrbibHo rocmoj-
CTBOBABIIEMY Bh TeOpiH M NUPaKTHKD, HAUHHAA CDb IIOCCATOPOBH
M BILIOTH JI0 Hayala Tekyw@aro crorbria. OrHollleHie, TakuMb
00pa3oMb, [0IyYaeTcs COBEPIIEHHO 0GpaTHOe TOMY, KaKoe JOLKHO
Onno 6n umbth wbero upn xoxh rbub, Kakb ero pHCyeTh
Iepunrs.

3) Ha 310 yrasaap yxe Dernburg. Preuss. Privatr. 1l. § 21. mpuu.
3. Pandecten. IL. § 17. npum. 6.
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Mui, ¢ cBoeft CTOPOHK, CUNTaeMD NPABHILHEIMD TiaMeTPAILHO
NPOTHBONOTOKHOE mHodoxeHie. ['ocmojcTBYOMUMD BTeveHiH nbiaro
pafa abTh poaKeHD OWTL HasBaHbL HMEHHO TOTH B3riIAlb, IO
KOTOpDOMY HMYIIECTBEHHH HHTepech IPeACTaBIAeTCA Heo6XOoMu-
MHIME yCIOBieMb JrhACTBHTEmLHOCTH o6ssaTembctBa. OTCyTCTBie
fiCHO! (OPMYIHPOBKM STOr0 BSIVIANA BHL NaHJEKTHoH IuTepatyph
ofpACHAETCA  IpeRIe Bcero ero  oGLIEeNPHBHAHHOCTHIO, HO
riaBHEMDL 00pasoMb TEMB, 4YTO BeChb BOHPOCH 8TOTHL ThcHBi-
muML  06pasoMsb ‘cBABAHT He Ch MaTepbAIbHHMD TpaklaH-
CKHMDB [PaBOMb, & Cb NPABOMB MPOLECCYAIbHHMB, [NpHYEMb
aBTOpUTETD JloHen1a Jarb, Bb CBOe BpeMd, IOIHLH ueperkch Toit
TeopiH, BO3HMKHOBeHie KoTopo#t IepHHIL HpUIMCHBAaeTH 3abry-
RICHIAME HCTOPHYECKOH WIKOAM.

Hawb npuxoamnoch yike YKasHBaTh, YTO BONPOCH O TOMD
HIH JpyroMb XapakTeph HHTepeca moIydYaeTb IPaKTHYeCKoe
3HadeHie JMIIb B TOMDb CIyyab, ecau 00i3aTeIbCTBO JOKHHKOMD
100poBoabHO He HcmonHAercA. HapyluieHHoe 1paBo KpejuTopa
IpEeBpAIAeTCA, PH STHX'H YCIOBIAX'h, Bb IPABO HCKa Kb JOLK- .
HHRY H, hos*romy, caMb 00010 BRIBHTaeTCA AaubHbiiuni Bompocs :
Kb 4YeMy MOKETH OHTh HPUCYRIEHD AOLKHHKD, HE MCIOIHMBIIIH
J1eRaMXs Ha HeMb obssaHHocTelt. IlocTaBUB'L 9TOTD jaibHEHILIH
BONPOCh, CBSA3b KOTOParo Ch NEPBLIMb OYEBHIHA, Mbl BCTYI&EMD
BB 001acTh, Ttb cHOpeHd eBaly He Kamkinlii Warb, HO, B3aMBHD
BTOro, MH IOIy4aeMDb BOBMORHOCTh HPOCIBHTL MCTOpLO clopa,
HaYHHAs CO BpPEMeH'h IJOCCH W BOSCTAHOBHTb LIal'hb 33 1LUAroMb
pa3sBHTie M ofpasoBaHie JOIMH 0 HEOOXOIMMOCTH HMYIIECTBEHHAro0
HHTEpeca Bb 0043aTCILCTBE, KoTopasd He ABHIaCh, BONPEKH yTBep-
A&aeHil0 Iepuura, Bo BCeOpyXiHM, KaKDb MIOXH 3a6ny:sleHilt CaBUHBH
H ero mocrhioBaTeNedf, a BOSHHKIA M 00DASOBATACH HMEHHO Ha
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9To#l MoUBk, COCTaBIAA €CTECTBEHHHI! pPesyIbTaTh B3IIAJA, HOIY-
9¥BIAro srkch JOMMHMpYMILEe sHaqeHie.

BsaBb HCxOmHOM TOYKON HAlllero HCTOPHYECKATO O0YEPKa
Komudukaniio IOcruniana ¢), Kaks 6a3MCh, Ha KOTOPOMD OCHOBAHO
Bce JaTbHbitlilee pasBHTIe HAYKH IDa:kJaHCKAr0 IpaBa, MH JONLKHH
cKasaTe crbiywoiee.

OG6ugi#t pesyiasTaTs pedopMD LOBIHEAIIATO HMIIEPATOPCKAIO
nepiofa BB 06IACTH PHMCKAT0 TPARIAHCKATO [Mporeccad OHIb,
Kakb M3BECTHO, TOTH, 9TO pasinyie MekIy OGHIKHOBEHHHMD IpO-
MBBOJCTBOMD 10 TrpaijaHCKuME abiaMb (ordo judiciorum privato-
rum) M MarHCTPATHBHHMD J03HaHieMDb (cognitio extra ordinem)
OLLIO YHHUTOXKEHO ; HaunHad cb [liokaeriana n MakcuMiada, Bech
I'PARIAHCKI! Npouecch peryinpyercs HOPMAMH, OTHOCHBIIMMHCSA
npe#lie MCKIOUHTEILHO Kb MPOMSBOJCTBY BKCTPAOPIMHADHOMY, Kb
MaruCTpaTHBHOMY JosHaHiK. CkasaHHoe BB momHo#t Mbph npuwmk-
HAMO H Kb mpoueccy BpeMens IOcruiana®).

Hap wMHOroUMCIeHHHX'h> NOCTBICTBI YKasamHo#t pedopMul
coelialbHoe OTHOIEHie Kb HallleMy BOOpocy MMBIOTD iBa: namb-
HeHie, IOXb e BIifAHieMb, BO NEPBHXD COJePKaHIA CyAeOHAro
NPHrOBOpa, BO BTOPHXh — CHOCOG0BL IpHBEJeHIA €ro BB
HCIOIHEHie.

B ordo judiciorum privatorum, rab cmopHoe gxbuo pbina-
I0Ch Ha OCHOBaHIM (OPMYIH, HPUrOBOP’> NPHCAKRHAIO CYAbH, IpH
phileHiu npomecca B'b MOIb3Y MCTIA, BCErda, KaKOBD Ob HH OBIB

4) Hanoxenie 9IMCTO PHMCKAr0 OpaBa COCTABHTD CleNiaJbHOE COAepRA-
Hie cabaymomaro orabia.

5) Bethmann-Hollweg. Civilprozess.Ill.§ 120. Keller-Wach.
Civilprozess. § 1 ctp. 5.; cp. pr. J. de succession suhlat. 3. 12; § 8 J. de in-
terdict. 4. 15. L. 2. 5. C. de pedan. judicib. 8. 8.
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OpeiMeTh WCKa, JOIRKeHD OWIh OHThL HampaBleHh Ha ompexb-
ICHHYI0 [EHERHYI0 CYMMy, Kb YIIaTh KOTOpOH HCTIYy mOpHCY-
wpanca oTBbrumks. Tomrko BB oyHoft rpymnd MCKoBDL (actiones
arbitrariae) cyaes, paHbllie NOCTAHOBKH OKOHYATEILHAro. IIPHTO-
BOpa, oOpamalca Kb OTBETUMKY Cb NPHKasOMb BO3BPATHUTH HCTILY
cnopHLit o6bekts (arbitrium de restituendo) ; menommenie sToro
IpHKasa A1d OoTBBTuMKa OHIO Heo6ARaTeIbHO, HO HENOBHHOBEHie
(contumacia) Biekio 3a coGoit 11 Hero MBBBCTHHA HEBHITOTHL
TaknMp 06pasoMb, IOCTHTHYTh (AKTHIECKAro OCYlLeCTBIEHiA
CBOETO ITPaBa, HETOIbKO 003aTeNhCTBEHHAro, HO Jake M BelHAro,
HCTel's BB (opMyaApHOMB mporecct He MOM'b M JOoI&eHD OhIb,
BO BCAKOMD CiIydah, YIOBIETBODHTHCA NONYYeHieME HPUCYRIEH-
HOH eMy JeHeRHOM cyMMH b oTBbrTumka. Coo6pasHo 8TOMY,
HCHOOHeHie CyAe6Har0 MPHroBOpa COCTOANO BO B3LICKAHIM Cb
uMymecTBa OTBETUMKA omperbieHHOM JeHeRHOH CYMMH BB
N0Ib3Y HCTIA. -

Bt npoussogcTsh extra ordinem phiteTBQBAaNM MHHA HOPMH
NPHroBOPL CYJILH-MAarucTpaTa, He cThcHeHHaro pamxamu ¢opmy-
IApHAro mpouecca, OHIBL HampaBlieHb Ha (aKTHYECKOe MpHaHaHie
UpaBa HCTLA ¥ MPUBOJWICA BB MCLONHEHie CPEICTBaMH, KOTOPHMH
pacmonararb MaruCTpaTh Bh CHIy UpHHaJleRKaBlleil eMy IuCKpe-
IOHHOM BIACTH; UPH STOMB OKABHBAIOCH BOSMOKHEIME HETOIBKO
pealbHoe HCrONHeHie IPUroBopa (HMp. HACHALCTBEHHOE OTHATIE
BellM OTH OTBBTYMKA ¥ mepejaya es HCTLY, coBepuiedie rh#-
CTBill 33 CYeTh NOIKHMKZ M T. X.), HO U IpOM3BejeHie NaBIeHid
Ha BOII0 HeNocIylmHaro oTrBbTuMka Bb BHAB IrTpadoBb TOH MM
Apyrof#t dopMu (pignoris capio, multae dictio).

PesyisraTs 1 l0cTMHiaHOBa mpaBa, KQTOpoe MH U GepeMsb
HCXOZHOH TOYKOM JaabHBHIIATO0 HBIOKEHiA, MOIydaeTcd, TaKHMD
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o6pa3oMb, BB KOPOTKHX'H ClI0BaX'h, TOTH, 4TO Cb OTHajeHieMb
HeoGxouMocTn condemnatio pecuniaria, cyzeGHut mpHroBop® co-
JepFHTD BB cefb mpusHadie NpHTA3aHiN MCTHA, OLBIIMX'D Ipel-
meToMs cmopa (condemnatio in ipsam rem) m, HACKOILKO 9TO
BOBMOKHO, OPUBOTHTCA Bb MHCIOIHEHie NPHHYIHTEILHHIMH Cpeji-
creaMn (manu militari). Cpeactsa 9TM pasIM4HH, CMOTpA [0
COIEPARAHII0 HCKA. VIMEHHO, MOKHO OTAMYATH:

1. Hcku, HampaBleHHHe HENOCPEICTBEHHO Ha ymiaTy WaBh-
cTHO#t cywMMu. IIpuHyzuTelbHOe HCIONHEHiE MO TAKHMDL HCKAMDL
BO3MOKHO I[yTeMb ofpaillieHiss BSHICKaHiA Ha MMYILECTBO AOIAHHKA H
peanmsaniu MbHOBO# IhHW BTOr0 HMyIIecTBa Bb BHIb 1M creliatb-
HOl BK3eKymliu (pignoris capio cb mocrbaywowel mpojakeit) M
BKBeKyliu obuwelt (missio in bona). Pspoms ¢b STHMBL pHMCKOe
mpaso, eme Bo BpeMa IOcTHHiaHa, JomycKalo M KOCBEHHOe Ja-

BlIeHie Ha BONO JOIKHWKA, B BHAL 3aKmoYeHia 3a JOITH, MERIY °

ThMb Kakb HasHaueHie Kb HeMy Ji0 YIOJIATH J0dra BOEHHAro

mocroa sBifercd (opMoit JaBieHid, oOpasoBaBuieficda BL mocrb-

Jywoiee BpeMs M PHMCKOMY OpaBy HeusBbcTHOM.

2. Hckn, HampaBieHHnie Ha exhibere u restituere, tradere m
dare (o6macTh HpeRHHX'D a.ctiones‘ arbitrariae). Y zoBnerBopeHie
00 STHMDH HCKaMb, TaMb Tlh OHO BOBMOKHO, COCTOMTD HIM BB
HperbABIeHin MCTIY OTBBTYNKOMDL MSBBCTHHIXD OGLEKTOBD HIH
Bb Nepelayh HXB BTOPHIME NepBoMy (B'h COGCTBEHHOCTb, BIaXh-
Hie M monbsoBaHie). Cool6pasHo S9TOMY, NPHHYIMTEIbHOE HCIOJN-
HeHie IpHTOBOPOBB, HAIpaBIeHHLIX'> Ha exhibere mum restituere,
tradere mau dare, cocTouTs, BOOGINE I'OBOPA, BH TOMB, YTQ HCTIY
OKashIBAETCA CO CTOPOHH Cyia coxbiCTBie BbL H3BATIH O00TBEKTa
ero NpHTAsaHi#t ushL obnajanid oTBBTUMKA.

3. Hcku, HampaBIeHHHe Ha Jady OTBLTuMKOMT oGe3medeHis,
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(cautio cautionalis) HeTwy; ruaBHHMH cayyadMm 3rkChb MOIYTH
6uTe HasBaHH cautio damni infecti u cautio legatorum servan-
dorum causa. ITpruHyuTeIbHO® McHOIHeHie HpON3BOAHTCA 3ikCh,
Kak'b uaBbcTHO, nyTeMs missio in possessionem, — mpegocTaBIeHis
ACTIy BIaxbHiA 00beKTOMB, 0 KOTOpPOMB MIeTH pbub BB cynel-
HoM: coopk.

4. Vcku, HampaBleHHHle Ha ApYyriA xbitcTBiA, KoTOpHs BCh
Bb COBOKYIIHOCTH MOI'YTh OHTh mofBeleHH Moxh LoHATie facere;
Kb THMD HCKAMD NPHHA/IERATH, Bb YACTHOCTH, 4TO MMEETH A
Hach 0co0yl0 Ba:KHOCTb, HCKM N0 BChMBL 006f3aTeilbLCTBaAMDb (uUae
in faciendo consistunt. — Ilo Bompocy o coxepikaHiu cyxe6Haro
NPArOBOpa, O CN0CO0aXh NPHHYIMTEIBHAr0 HCIOIHEHiA €ero H
MoxkeTh OHTL OTMBYeHo To, jusueecs BredeHin wbuaro psaga Bh-
KOBb, PasHOriacie, 0 KOTOPOMBH MH YIOMMHAJIM BHIlE H KOTOPOMY
0043aHa CBOMMDb IIPOMCXO:k/IEHIEMD JIOIMa O HEOGXOIUMOCTH HMY-
eCTBEHHAaro MHTepeca i IBHCTBUTENLHOCTH 004A3aTeIbCTBa.

Yro KacaeTca 10 COJepXaHifA CyAe0Haro mpHroBopa, TO TOY-
HLX'hb OPABHIB OTHOCHTEIBHO TOTO, KAKOBO IOILKHO OHITH HTO CO-
AepXRaHie NP WCKAX'h H3D 06H3ATEILCTBD HAIpPABIEHHHXD Ha
facere, FOcTumians He jaern. OOmee sambuanie, cojpepikaleecs
Bb § 32 J. de actionib. 4. 6. ,curare autem debet judex, ut
omnimodo, quantum possibile ei sit, certae pecuniae vel rei
sententiam ferat, etiamsi de incerta quantitate apud eum actum
sit,“ pbimag Bompocs, M0 OTHOUIEHIH KL 00A3aTelLCTBaMb Ha
dare, kb oGsisaTenncTBaMDL Ha facere MoReTh OHTL NpPHMBHHMO
TOXBKO Cb M3BBCTHOM HaTAXKOM, Takh Kakb factum He Momerd
CYMTATLCH TOKICCTBEHHHIMDb CBH res. 'T'bMb Mewbe MOKHO ycMa-
TPHBATh :KelaHie YCTaHOBHTL Kakoe IuGo ofinee NpaBHio B Gbr-
dowsn sambuanin L. 14 C. de sentent. et interlocution. 7. 45.
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w + « . Ut liceat judici vel contra actorem ferre sententiam et ali-
quid eum daturum vel facturum pronuntiare...* Hakonens
— ObaHft pATb TEKCTOBL YKashBaeTh Ha To, 4To HauGorbe
€CTEeCTBEHHLIMD IIOCTBACTBiEMD MCKOBD [0 00A8aTENLCTBAME MO-
cabmAro poja eme M Bb IOCTHHIAaHOBOMB NpaBh CYATAETCA IPH-
cy#jeHie oTBbTYMKA Kb ymiaTh JeHeRHOH CyMMH, BEIMYMHA KO-
TOpo#t omperbisdeTcA MHTepecoMb KpemuTopa. MH comuiemcs Ha
crbaymwoue :

L. 42 § 1 D. de re judic. 42. 1. Celsus 1° 6° di-
gestorum. Si quis promiserit prohibere se, ut aliquid dam-
num stipulator patiatur, et faciat, ne quod ex ea re dam-
num ita habeatur, facit quod promisit: si minus, quia non
facit, quod promisit, in pecuniam numeratam conde-
mnatur, sicut evenit in omnibus faciendi
obligationibus.

L. 68. D.deV.0.45. 1. Paulus 10 29 ad edic-
tum. Si poenam stipulatus fuero, si mihi pecuniam non
credidisses, certa est et utilis stipulatio. Quod si ita sti-
pulatus fuero: ,pecuniam tu mihi crediturum spondes?* in-
corta est stipulatio, quia id venit in stipulatio-
nem, quod mea interest. )

L. 72 pr. D. eod. Ulpianus 19 200 ad edictum. . . .
Celsus autem refert, Tuberonem existimasse, ubi quid fieri
stipulemur, si non fuerit factum, pecuniam dari opor-
tere.. . secundum quod Celsus ait posse dici justa
aestimatione facti dandam esse peti-
tionem.

L. 81 pr. D. eod. Ulpianus 19 77° ad edictum.
Quotiens quis alium sisti promittit, nec adicit poenam.. ..
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quaeritur, an commitatur stipulatio. Et Celsus ait, etsi non

est huic stipulationi additum nisi steterit, poenam dari“

in id, quanti interest sisti contineri. Et verum
est, quod Celsus ait: nam qui alium sisti promittit, hoc
promittit id se acturum, ut stet.

Bo Bchx®b yKasaHHHX'H TEKCTaX'h, BHOIHE MOHATHHX'H Cb
Touku 3phuia condemnatio pecuniaria gopMyisipHaro mpouecca
MOTYIUMX'h> BO30YIUTh COMHEHie TONLKO 10 OTHOIIEHII0 Kb MO08-
XrbilnieMy M, BH 9acTHOCTH, Kb IOCTHHIAHOBY WpaBy, BB KOTO-
poe OHH OJHAKO IPHHATH Bb BUIL 8aKOHOBH, €CTECTBEHHHMD II0-
criacreiews stipulatio facti mpusnaerca Toabko geHemkHas oTBET-

_CTBEHHOCTL NOLKHWKa; HHrAb HETH pbuM o ToMb, dYTOOH Jod-

AHHK'D MOT'> OWTb NPHCYXKIEHD H NPHHYRKIEHD Kb COBEpIIeHilo
xbHeTBiA in natura. 3Toro Mamo: 0cBOGOIMTHCA OTD CBOETO 00d-
3aTeNbCTBA TAKUMb HENOCPeICTBEHHHMD COBeplleHieMb XbHACTBiA
IPH3HAETCA BOBMOKHERIMD A JOMKHMKAa Toibko 1o litis contesta-
tio, mocxts 8TOro MoOMEHTa — HATYPAILHHIMDL HCHOIHEHieMD Kpe-
JATOPE yke JOBOILCTBOBAThCA He 00s3aHB. Takbh TOBOPHTH
L. 84 D. de V. 0. 45. 1.

Paulus 10 749 ad edictum. Si insulam fieri stipu-
latus sim et transierit tempus, quo potueris facere, quam-
diu litem contestatus mon sim, posse te facientem liberari
placet: quod si jam litem contestatus sim, nihil tibi
prodesse, si aedifices.

C1 nmpyro#t CTOpOHH, OJHaKo, BB TOf Xe KOAM(DHKAIIH
HOcruniana Mu BeTphuaeMb OrpOMHOE KOIHYECTBO TEKCTOBDB, ACHO,
OBHIMMOMY, YKA3HBAKIINX'Db, YTO IHIle, 00f3aHHOE i04eMy ImGo
Kb COBEDHIEHI0 Kakoro HHOyIb rbHCTBiA, MOKeTh OWTL HpHHY-
AIEHO, JaBleHieMDh OpraHoBb CyueGHOH BIaCTH, HMEHHO Kb CO-
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BepileHil0 sToro xrhicrsia in natura u wro ynpasouoqemn.ﬁi BOBCE
He 00d3aHDb YAOBIETBODATHCA IOTyYeHieMb Cb JIOIKHMKA JeHERK-
HAaro BOSHArDa:XKieHid, a MOXETH IOCTHTHYTh YIOBICTBOpEHiA BDb
BUIE HENOCPEJCTBEHHAr0 WMCNOIHEHis MOIKHHKOMB JIeKAMXL Ha
nocrbHeMs obasaHHocTell. Takb, Hampumbp® :

[IpuomuTes BB HenonHenie ¢uieHkoMMuces o6 oTHyckb
Ha Bomo pala (libertas fideicommissaria) M mokymka dwyxaro
paba c¢b sroit mhabio (Cogitur heres decem praestare, debet
manumittere, cogitur natum matri tradere, redimere cogitur
et manumittere, cogitur vel alienum redimere vel suum manu-
mittere, omnimodo manumittere cogitur u 1. 1. — L. 6.
12, 13. 15. L. 24 § 12 D. de fideicom. libert. 40. 5). )

Jleratapiit moxyuuBmi# ZeraTh, Ch IPHKA3AHIEMD SMAHIIHIIH-
poBaTL CBOHMX'D rbreit — cogitur emancipare, neque enim debet
circumveniri testantium voluntas. L. 92 D. de condic. et demon-
strat. 35. 1.

3apbuaTelbHEA pacnopaXeHias oTHa 0 IbTAX'H, HOp. 0 Mb-
CTONpeOLBaHIM HX'h, IPHBOJATCA B HCIOTHEHIe CYieGHON BIACTHIO:
interventu judicis haec omnia debent ad
effectum perduci. L. 7. i f D. de ann. legat. 33. 1.

Touno Takme — pacuopsiKeHis yMepniaro o IOXOpPOHAXb ero
(Si cui funeris sui curam testator mandaverit et ille accepta pe-
cunia non duxerit. ... extra ordinem eum a Praetore ¢ om-
pellendum funus ducere. L. 14 § 2 D. de religios. 11. 7),
o mocraHoBkb eMmy mamsTHuka (,principali vel pontificali aucto-
ritate compelluntur ad obsequium supremae voluntatis* L.
50 § 1 D. de her. pet. 5. 3.), o nepiomiueckoMs coBepilieHiH
OOLIYHBIX'> pelnTiosHHX'h AbHCTBilt Ha Morwrb saBbmarers pa-
0aMW, OTIYIIEHHHMH HMDbL Ha BOMO CBb 8ToK WhIBl (,officio
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tamen judicis eos esse compellendos, testatricis jus-
sioni parere* L. 44 D. de manumiss. testam. 40. 4., cp. L. 72
§ 2 D. de condic. et demonstr. 35. 1).

Orens, HEOCHOBATEILHO OTKABHBAWIIH CBOMMB IBTAMD BB
coriacii Ha MXb G6pakb, MIM JoYepH BDb BHjauybh mpHaaHaro
NPHHY:KIAETCA KD ATOMYy MarucTpaToMb (,per proconsules prae-
sidesque provinciarum coguntur‘ L. 19 D. de ritu nupt.
23. 2); ceurbremu, nognkcaBmie 3apbinanie, IPHUHYKIAOTCA Kb
npH3HaHil0 cBoux® medatedt (.praetoris id officium est, ut cogat
signatores convenire et sigilla sua recognoscere* L. 4 D. testam.
quemadm. aperiunt. 29. 3); mmme, y koroparo Ha,xbzrwrca BB
pykaxt saBhbijaHie — JOmycKaTh IPOYTEHie ero U CHATIE CH Hero
Komift (.omnimodo ad hoc compelletur L. 2 § 8 D.
testam. quemadm. aper. 29. 3); Tpereitcki#f cymps, W3GpaHHBIE
CTOpPOHaMH M COTTACHBILificH IPUHATL Ha ce0f STy 0GABAHHOCTD,
NpAHY:RTIaeTcd pas3o0path ybio M mocraHoBuTh phinenie (,,multa
adversus eum dicenda est. L. 3 § 1, L. 32 § 12 D. de recept.:
qui arbitr. 4. 8) u wmu. 1p.%).

HbTp HAKakoro coMHbHif, 4YTO C€b HNCTOPHYECKOH TOUKH
sphHiA pasHor;acie MeRIy TOIbKO YTY HPHBEJIEHHBIMH W Bhe-
YKa3aHHHIMH TEKCTAMH HCTOUHHMKOBD OObicHAeTCA BB BHCLIeH
CTeleAN NMPOCTO, & MMEHHO — pa’lnyieMb MeRIy IpaBHIaMH, THH-
crBoBaBIIMMH BB ordo judiciorum privatorum u cognitiones extra
ordinem: kb o6iacTH nocrbiHMXB, CIbIyeTs 3aMBTHTH, OTHO-
ciarea BCk TB ciyyad, o KOTOpHIX'L MAeTh pbub BB mOCIBIHHXD
MbCTax’h; MarucTpaTbh, IS KOTOparo mpH IHYHOMD philleHin

6) IlpuBeneHHLIl BD TexcTb MaTepbsab, COOOMATh KOTOPHM BO BCeR
no;THOTB MamiHe, co6pant lepHEroM®s BL ero Gutachten in Sachen der Gitu-
bahn. Jahrb. f. Dogm. XVIII. cTp. 55 ca.

6
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xbia condemnatio pecuniaria OHza HeoOAsaTelbHa, NOIL3yeTCA
CBOGH JMCKPEmiOHHO# BIACTHI0 JIA OPHBEleHiA BH HCHOIHeHie
cBoero phmieHis; (' BHHY#IaeTH ce6b noBHHOBeHie HMyMieCTBEH-
HEMM 1ITpadaMu M, Bb KpaliHems ciyyah, Taws ryb nbio Hiers
0 1a9b oTBETUNKOMD BoldeM3bABIEHIA, MOKETH (PHHTHPOBATL STY
Aavy (Tak’d rbiaaocs, Hup., Bcrydah manumissio u emancipatio).
Y I0BIETBODHTLCSI TAKHMB YHCTO HCTOPHYECKHMD OOBACHEHieMb
MIA OCTHHIAHOBA OPaBa MW He WMbBeMb, OIHAKO, HHKAKHX'B OCHO-
BaHiff. YKa3aHHaro pasIndis MeRLy ABYMS BMIaMH IPOH3BOACTBA
Bb HTOMD IpaBhk He CYIIECTBYeTh, OHO HCYe3lO JABHO; (YHKIiH,
leRaBliA mpe#je Bh MCKIOUMTENLHON KOMIETEHIIH MArHCTPaTa
cum imperio, npuHajIeXATH Temeph CyAbk M M3b MHOTOUHCIEH-
HHIX'> MHTEpHoIsui# BL Tekctaxdb (cp. Hup. sed interventu judi-
cis haec omnia debent ad effectum perduci B» L. 7 i. f. D.
de ann. leg. 33.1) Bmomnd scHo, uro IOcTHHIaHD Co3HATENBHO H
HaMbpeHHO IpoAOCTaBHIDb CYAbB BIACTh, IMPHHANLICRABLIYIO MpeKie
MarucTpaty. Takumb 00pa3oMb, M He MOKeMDb YKIOHHTHCA OTD
TOCTaHOBKH CBJyI0I[aro BONPOCa: KaKad TPYNNa TEKCTOBD J0i-
KHa Jeyb B> OCHOBaHie MMOCTAHOBKM OOIIATO HPHHIMIA, TO €CTh:
JONKHO IM JnLe, 00s3aHHOE Kb coBeplleHil0 M3BbcTHaro rhitcTsis,
OHTH TIPHHY:#KJaeMO JaBieHieMb CYyJeOHOH BIaCTH Kb COBEpHIEHiIO
ero in natura, miM ke OHO OCBOGQAKIAETCA OTDH OOA3ATENLCTBA
yunaTo#t KpexuTopy M3BECTHOM CyMMHI, NpeICTaBIAIIEH! HHTEpeCH
NOCTEIHATO BT WMCIONHEHiH 0053aTeNLCTBA; JOLKEH'h IH CyAeOHHIA
IPHIOBOPB BB 00s3aTenbcTBaxh quae in faciendo consistunt 6HTH
HanpaBleHh Ha factum JOMKHHWKA HIM HA HHTepeCh KpeIuTopa.
IToctaBHBT Tako# BONMPOCH, MH TOALKO (hOPMyIHMpYeMb, OJHAKO,
M3BBCTHYI0 KOHTpaBep3y, Hayalo KOTOpOR 100:keHO ellle IIocca-
TOpaMH H KOTOpasd Bhipakaercd HMH cIbIyoumms, o0pasoMsb
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»an quis praecise ad factum cogi potest, vel solvendo interesse
liberatur?«

He craBs ce6b 3agaweit mpocabmuTh HCTOpil0 HTOTO CHOPA
J0 MeITbYalumXb ﬁonpoOnocTeﬁ, otMbuath MarbiiiA yKIOHeHin
H Da3HOriacisa, 4acTo MMBIINA IpeIMETOMP INLIL HEeCYIeCTBeH-
HHe OYHKTH, MW OTPaHMYMMCA THEMB, YTO JaiuMb OOMIH OYepKH
PesyIbTaToB'h, JOCTHTHYTHX's PasBHTiEMD JIHTEPATYPH ITOCCATO-
POBL H KOMMEHTATOPOBH 110 STOMY Bompocy. PesymbtaThl sTi cirb-
Aytwomge.

Communis opinio doctorum rocranoBHIa BL KadecTsh 06maro
npuHmyna, 4to ,regulariter non potest debitor praecise compelli
ad factum, sed praestando ‘interesse liberatur“, BmBOzA ero us®
L. 13 § 1 D. de re judic. 42. 1., L. 54 § 1 D. de V. O.
45. 1., L. 72 pr. D. eod.?). Ecuu He ocHOBaTexsAMH STOH JOKTPHHHL,
TO, 10 KpalHeli vbph, HanGorke aBTOPHTETHHIMH BAIIATHAKAMH ed
MOTYTDH OHTH Hassauni: Bartolus, Joannes de Imola, Jason de
Mayno, Ludovieus Romanus, Alexander Tartagnus, Paulus de
Castro m gp.; BBL KavecrBh communis opinio oTMbyaerTs 5TO
wabuie Jacobinus de S. Georgic BB KomMeHTapiax®h kb L. un.
C. de sent. quae pro eo quod inter. 7. 47., XoTa oHDL 3ambyaeTs
OPH 9TOMB, YTO HETH ACHATO MOCTAHOBIEHA B3aKOHA, W3H KOTO-
paro OHO HerocpeiCTBeHHO BuiTekaeTdh (nulla lege hoc bene pro-
batur). Toro ke wmubuia gepsurea m Antonio Gomez: ,ego, ro-
BODHTB OH'B, firmiter teneo communem opihionem, pro qua ultra
Jjura superius allegata, considero veram et subtilem rationem:
quia si praecise teneretur ad factum, videretur infringi libertas
et esset quaedam species servitutis, argumento textus in 1. Titio

7) Cp. raoccy Kb yKasaH. TeKCTaMb (M3had. 1566 r.)
6‘
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centum § Titio centum D. de condic. et demonstrat. (L. 71 § 3
D. 35. 1)«9)

YcraHaBmBas ofillee IPaBHIO TAKOrO CONEp/KaHifA, CpeiHe-
BBKOBHE IODHCTH He YIYCKalH, KOHEYHO, M8h BHJa TEKCTOBD,
KOTOpHle MBI IUTHPOBAIM BHIIlE W KOTOphe MOran GOWTH HpHBe-
AeHH BB KayecTBh BOSpaeHill IPOTHBL OPABHILHOCTH HX'b BHIBO-
aoss. Beb cayuau, Hemogxojdilie MOXEL YCTaHOBIEHHOE MMM ITDa-
BHIO, OHH CYMTAIW, OJHAKO, IPOCTHIMH HCKIIOYEHIIMA H3B Hero
W IOJBOAA BTU OTAbIbHHE CIyYau IOLH OOMsA pyOpnKH, yCTaHo-
BHIH, Bb KOHI'S KOHIOBH, IbBILi pALD TAKHX'B HCKIOYeHiH.

~Quae quidem regula, npoxomkaerr [omens BB LIUTHpO-
BaHHOME MbcTh cBoMxh Variae Resolutiones, et conclusio generica
fallit in aliquibus casibus, in quibus debitor praecise
cogitur facere. Primus est, quando factum debet
explicari in judicio.... Secundus casus est, quando quis
est obligatus ad factum ex legis dispositione. ... Tertius casus,
quando quis tenetur ad facta ex dispositione testatoris. ...
Quartus casus est, quando in promissione facti fuit interpo-
sittm juramentum per debitorem.... Quintus casus est,
quando quis tenetur ad factum actione reali.... Sextus est
casus, quando factum promissum non concernit in-
teresse vel commodum pecuniarium, ut quia promisit
quis legere in aliquo studio, pro certo salario, vel pueros erudire
in grammatica, vel aliam similem artem exercere: quia tunc
praecise compellitur facere, nec liberatur sol-
vendo interesse, rigore reipublicae, ita notabiliter
tenet Salycetus in L. un. C. de sentent. quae pro eo quod inter.

8) Variae resolutiones. II. ¢. 21. 22. (Op. omn. ed®. 1701 r. p. 291).
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(7. 47), 11 colum. in mater. n. 37. Cujus opinionem sequitur
et commendat Vicentinus in 1. in exsecutione de V. 0. (45. 1)
50 colum. num. 170. Septimus casus est, quando quis
tenetur ad factum traditionis, et venditor habet facultatem tra-
dendi, propter maximam bo@¥m fidem, qua reperitur in hoc con-
tractu.... Octavus casus est, quando quis tenetur ad rem
restituendam, nedam actione reali, sed etiam actione perso-
nali....“....9

K1 cB0oeoOpasHEMb BHBOZAMB MOKHO NPHITH, COMOCTABIASA
BCI0 STy MAaCCy MCKINIOUeHi#f €O CTpOro M TOYHO, Ha IlepPBhIH1
B3I7IALh, (OPMYTHPOBAHHHIME ,OOMHME NPABHIOMDL“; Bh pe3ylb-
TaTh Hembsd He BHHecTH yObiiedia, d4To npu Takoit Macch
HCKMOYeHi#t 101&HO OHio OH, ckophe OHTH ycTaHOBIEHO ofmee
OpaBHIO COBEpIIEHHO o6paTHoe: 4YTo, BB GoIbMMHCTBE CIyyaeB®,
JOTKHWKD, 00A3aHHEIM coBepmIMTh HaBBCTHOe rbiicTBie, MOXKETTH
OWTH UpHHY:KIEHH Kb COBeplIeHilo ero in natura u uro solvendo
interesse oHh 0CBOGOKIaETCA TONLKO Bh TEXDL 0043aTENLCTBAX,
KOTODH#A, BO3HHKad M3 CBOGOJHATO COTIAIIEHIA IHI'B, 00IaIAI0TH
IpH BTOMDb WMYIIECTBEHHHMD XapaKTepoMb. B YaCTHOCTH Jis
Hach HUMbBeTs, OpH 9TOMB, 0C00YI0 Ba:KHOCTH IIECTOH M3D OpH-
BeJleHHHX'b [oMel[oMb ciydaeBb. 3rbCh OpAMO M KATEroOpHYeCKH
IPM3HAHO, YTO 00A3aTeILCTBA, He NPEICTABIAINNA JeHeRHAro
WHTEpeca I KpejuTopa, BmoiHb IBHCTBUTENBHH, M 9YTO OHM
IpUBOJATCA BDb McnouHeHie vigore reipublicae. Kakums umeHHo

9) Hente, cunras ofmell HOpMOM pHMCKAro mpaBa, 4T0 ,obligatus ad
faciendam non tenetur praesise ad factum, sed liberatur solvendo interesse*
HONAraJlH, 9T0 Bh KaHORMYeCKOMB M HMmepaTopckoMd mpaBb (jus regium)
AbAcTByers oOpaTHHA npHENHOD. Cp. Joannes Guterius Placen-
tinus. De contractibus juratis. ¢. 89. n. 4—6, (Tractatus Universi Juris.
T. VL. P. 2. fol. 85).
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c10c060Mb — YyKasaHieMV Ha 9TO MOKeTh CIyXKMTDH glossa ad v.
sive L. 21 § 4 D. de op. nov. nunt. 39. 1. ,Ex hac lit-
tera collige argumentum, quod scriptor potest cogi praecise ad
scribendum, et poni in compedibus.... et ita concor-
dunt omnes doctores Bononiae residgutes. Et est ratio, ne tur-
betur publica utilitas, id est studium: sicut et hic, ne contem-
natur edictum praetoris“. Takumb 06pa3oMDb, Mbl HPHXOAUMDB Kb
BHIBOJY, U4TO €CId He IIPeJCTaBIAETCS HOBU3HOM JorMa o Heo6Xo-
JUMOCTH WMYTECTBEHHAro0 HHTepeca s ABHACTBHTEILHOCTH 00532~
TeIbCTBa (0I'Ma, COCTABIAIIIAA HENOCPeJCTBEHHOe M IIPAMOE II0-
cabjicTBie UPMHLMOA, 110 KOTOPOMY HMCKB M3h obligatio ad facien-
dum jonreHd OHTH HAUpaBleHb Ha MHTEPeCh KPeAHTOpa), To, Chb
Jpyro#f CTODPOHH, TOYHO TAKKE HE MOKETH OHITL Ha3BaHO HO-
BOBBejleHieMDb M 00paTHOe Mol0:KeHie: YTO MMYILECTBEHHHIH HHTe-
Pech CYIIeCTBeHHHIMD Jifi 00s3aTelLCTBa He sBadercd. O6a Bo-
mpoca phlueHnl y:kKe rioccaTopaMd M UXb lIpeeMHHKaMH; phluedn
BBH TOMDb HalpaBleHiM, YTO BB 11€pPBOMDb CiIyyah KpeiuToph liony-
YaeTh Y/OBIETBOpPeHie BB BHIB YmIATH eMy IeHERHOM CYMMH,
BO BTOPOMb — JOKHHK'L JaBleHieMDb cyjeGHOH BiacTH 1pH-
Hy&JaeTcd Kb MCHOIHEHil0 HPHHATAr0 Ha cebs# 00H3ATEILCTBA
in natura.

TakoBo OO IOlNOMeHie Hallero Bompoca Bb jorMb Ko Bpe-
MeHH JloHemna; 1OXD BIiAHIEMT HABBAHHATO IOPUCTA MONOXKeHie
9TO0 pajuKaidbHO MaMbHAeTCA.

JloHenns CTalhb Ha CTOPOHY TOro MH'l;Hiﬂ_, KOTOpoe YTBep-
AJa0, 9T0 BO BChX'h Ge3h MckmoveHis obligationes ad faciendum
JOIRHHKDS HHKOT I3 He MO&eTbh OHTh HEeTOIbKO NPHHYXKIEHD, HO
AaikKe M UPUCYRIEHs Kb coBepuieHilo xbiicTBia in natura; uro exuH-
CTBEHHOE IIPaBo, BHITEKalllee JIA KpeiuTopa H3b 00:3aTeIbCTBh
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TAKOTO0 pOJa, €CTb OpaBo Tpe6oBaTh Cb JOWKHHKA BO3MBILeHis
HHTEpeca, TO ecThb yllep0a, OpOMCLIeJAro AId KpeauTopa OTb
HEHCIIONHEeHIA JONRHUKOMD HPHHATHIX'H Ha ce6sa mocabiuuMs 00s-
3aHHOCTEeH, M BHITOXbH, KPeIUTOPOMD BD B3aBHCHMOCTH OTH BTOr0
yuymesHuxs (damnum emergens u lucrum cessans). Cb M3yMH-
TeIbHHIMDb MACTEPCTBOMD M HemoJpaxaeMoll MalleKTHKOH HOpHCTH
PasBHBAETH M 060CHOBHBAETH CIBAywILia ronoxkeHis: ,in faciendi
obligationibus, simulatque factum non est, quod fieri potuit et
debuit, obligationem, petitionem et condemnationem esse in id,
quod interest, etiamsi debitor facere possit et nolit. Itemque
debitorem nullo modo cogi jure praecise ut faciat“.10)

HNanoxenie aprymentanin [Joneanra Bo Bce#t moiHoths, nepe-
Ja4a BCBX'b 10KA3aTEILCTBD, KaKifd aBTOPh NPHBOIATD BDb HOIbSY
cBoero MHbHia M BchXh Bo3pameHilt, Kakii OHB CTaBUTH Ha JI0-
BOJK HPOTHBHUKOBB, saHAN0 Oh HecopaswbpHo MHoro mbcra
MH [0 HeoGXOIMMOCTH OrPAHHYAMCA, MOSTOMY, JMINL KPATKOH
nepejiayeil ero OCHOBHHIX'b Mhicieit. ")

JloHelrs nozaraeTh, YTO NpeiMeTh 00A3aTelbCTBA, HANpPAB-
JeHHaro Ha coBeplieHie uaphcTHaro ybHcTBiA, ecTh, BB CYIMIHOCTH,
BOBce He 9TO {rbiCTBie, a TOTH MHTEpECh, KOTODHIA CBASAHD M
KpeIHTOpa Cbh COBeplleHieMb WIM HecoBeplleHiemMb ero. Hemsas
OTpUIATh, KOHEYHO, YTO BB TOTH MOMEHTD, KOrja 00A3aTelILCTBO
ocHoBuBaeTcs, rbiicreie sTo (factum promissum) cocraBiseTs ero

10) Donellus. Comment. ad L.4 C. de act. e. et v. 4. 49 N. 13. (Opera
omnia ed®. 1765 T. VIII. Col. 1033).

11) K cabayom. cp. Donellus. Comment. de jure eiv. L. XV e¢. IlIL
(Opero ed®. 1765 r. T. IV. col. 29 sq.). Comment. ad Codic. HHTHPOB. B> IPHM.
9 (Becb komMenTapifi Kb L. 4 C. de a. e. v. 4. 49). Comment. ad Tit. D. de
V. O. ad stipulationes non dividuntur (L. 72 D. de V. O. 45. 1. (Opera ed°.
1755 r. T. XI. col. 1199 sq., ocoGerro col. 1212 sq.).
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HerocpejCTBEHHOe cojiepiKamie (in obligatione est), Ho Tombko
Bb TOMB CMHCIE, YTO cCoBeplleHieMb ero IOIKHHKD MOKETD
0TDb 0043aTelLCTBA 0CBOGOIUTLCA, & BOBCE He BRb TOMDb, 4TO 00h-
maHHoe 1hicTBie MoikeTd OWTh HpeaMeToMb Mcka. Iloka Cpok®,
BDh KOTOph# xbitcTBie J0WKHO OHTBL COBEpILIEHO, HE HCTeKh —
10 ThXB 10DPB HCKA O COBepLIeHiH ero, OYeBHIHO, UpPelbABIEHO
OHTH He MOKETb, HO TAKOr0 MCKa HE MOKeTDb OWTh NpelbABRIEHO
M [0 MCTeYeHiM CpOKa, TaKh KaKh HAuUMHasd Cb HTOr0 MOMEHTa
cojep#aHie ofsisaTeincTBa MbHsercs: mon aliud in obligatione
versari incipit, quam id, quod interest.

Ha proupocs, He mpoTBOpbuMTD 1M Takoe philenie ocHoB-
HOMY OpaBHIy, 9YTO TpeGoBaTh Cb JOLKHWKA MOKHO TONBKO TO,
Ha 4TO OHB obssaicd, [JoHexrs orpbuaers oTpuuareisHo. Ha-
vMbpeHie CTOPOHD, TOBOPHTDH OHDB, OBLUIO HAIPABIEHO HMEHHO Ha
MHTEpeCh, XOTA CIOBaMH OHE M BHPa3uin jpyroe (non promit-
titur id quod interest verbis, sed sententia contrahentium). Hu-
KOTJa KpeIuToph He 3aKI0YaeTh 06A3aTelbCTBA PajH CoBepilieHis
camoro jyh#icrpis (nemo factum stipulatur. propter factum), hit-
creie 8TO caMo mo ceGb 1A Hero 6esnolesHo M He MOKeTh OLITh
00'bEKTOMB LIpaBa Y&Ke I0TOMY, 4To OyAyuM coBeplueHo — Hege-
3aeTh Gescrbmo (quod statim evanescat semel emissum, nec ha-
beri a quoquam possit). Takis 0043aTelILCTBa 3AKMOYATCA pPain
00Ib3H M OPHOBUIM, KOTOPHIA H3BIEKATCA M3 CoBeplueHis IhH-
CTBis,, Whah WXb — MO A1 b3 a ThHCTBiA, TO €CTh TO, YTO H3D
HEro HM3BleKaeTcs H TOILKO Ch BTOK IBILI0 OCHOBHBAIOTCH 00#-
3aTeILCTBA. Takb, HampaMbps, ecIM B3aKlOYaeTCHd JXOroBOpbL O
nocTpoiikh JoMa, TO 3aKmOYaeTcA OHL BOBCE He [iA TOro, 9TO-
6n Onlmv coBeplieHH M3BECTHHIS YBHACTBiA, CO31AMIIA NOCTPOHKY
(non utique propter aedificationem, seu ut interponatur solum
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opera aedificationis), Ho g1a Toro, 4To6H BB pesymbTaTh Momy-
YATbL JOMB, a MBD JoMa MsBlexkaTh moibsy (utilitatem insulae).
Ho, ecau Mu 3akn04aeM’ 0058aTeILCTBA PaIH TOH MONB3HL, KAKYIO
H3D> HUX'D M3BIEKaEMb, TO €IMHCTBEHHHIMD NpeIMeTOMD 00d3aTelb-
CTBa fABIfAETCH HTa II0Ib3a, KaKOBO Ghl HH OLIIO HeNoCpejiCTBEHHOe
ero cofiepaHie ; TakuMb 00pasoMb, MCKD 06b HHTepech M Oyiers
HCKOMD HMEHHO O TOMbB, 9UYTO COCTAaBIAINO MCTHHHHI HpeIMeTh
00513aTeILCTBA.

Cb ThMb, 9TO KpEMTOP He MOKETH HHYEro TPeGoBaTh
Kpowb BosmbineHias uHTepeca BB ToMb ciyyal, ecanm pbhcrsie
y#&Ke He MOKETH OHTL COBEpIIeHO, COTIACHH, IPOOILKAETD IOPUCTD,
Bch; HO MHorie mno;aralTh, 4YTO MOKa coBeplleHie xbicTBiA
OCTaeTCA BOBMORHHIMD, 10 THEX'b HOPH JHOLKHHW OHTbL ynoTpebus-
eMh MbphH NpUHYRKIEHiA NPOTHBDL JONKHWKA, MOTYIA 3aCTaBHTh
ero cosepiuTh rbiicteie in natura. Ho Takoe mubHie, ocHoBaH-
HOEe Ha JIOAKHO MOHATOMD YYBCTBH CHOpaBEJTMBOCTH M Ha IOKHOMB
NOHMMaHiH NpaBHIa ,pacta servanda sunt*, Jom®HO OHITH aGco-
JT0THO OTBeprHyTo. IIpewne Bcero — OHO MPOTHBOPEYHTH HCTOY-
HHKaMb H TEeKCTH NpPHBOAMMHE MML BB CBOK MOIL3Y MOTYTDH
ObTb MCTOIKOBaHH B 9TOMb CMHCIE TOMbKO CBb GOILIIMMH Ha-
TARKAMM U UCKAREHIAMH. 3aThMb — NPUBHABAA €ro I{PABHIBLHHMD,
MH OpHULIA OWl Kb BRIBOLY, 4YTO OJHO M TO e 00A3aTelbCTBO
MOKRETh OHWTh HalpaBleHO Ha [Ba Pa3IMYHHX'b MHpeIMeTa: IIpH
OMHHX'D> YCIOBIAiX'> Ha coBepileHie XBHCTBiA, upH APYrHXDb —
Ha MHTepeCH; TaKOM BHBOXL IpeACTaBIfAeTCA HM Cb YbMB He-
coo0pasHHMD. HakoHel'h — HecMOTpsA Ha BCH cpelcTBa NpHHY-
#eHid, JIOIKHAK'D MOKETH OKa3aThCA HACTOIBKO YTOPHEMbB, YTO
IbHcTBiA BCe Taku He COBEPIIHTH M BB KOHI'E KoHIOBL Xbao
OIATh TaKH CBeleTcd Ha BoaMbllleHie MHTepeca.
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Bt Buxy Bcero vroro JoHernrh MPHXOAMTDH Kb OKOHYATENDb-
HOMy BHIBOAY, YTo BB 00sBaTeiLCcTBaXb quae in faciendo consi-
stunt orBbTCTBEeHHOCTb A0MKHHMKA ompejxbasderca pasMbpoMT UHTe-
peca KpeiuTopa M 4T0 06A3aTeNbCTBA, BB KOTOPHXD
TaKoro nﬂ'repecz.u Ha aune He uMmberca — Hexb#i-
crButeabHu (si nihil intersit stipulatoris omnino non teneatur,
nedum praecise facere cogatur).

Ecin MH upuMeMDb IpM 9TOMBL BO BHMMaHie, YTO 1IOXb HH-
‘TepecoMd JlOHelLrb NOHWMAETT HCKIIOYMTENbHO HHTepech YHCTO
uMymecTBerHb0l (damnum emergens et lucrum cessans ex eo
quod factum non est, quod debuit) !2), To yBuiMMDB, uTO yueHie
JloHenna ecTh 1onHOe M BDb BhiCUlell cTeneHH nocmknoaar@e.

-t s

060CHOBAHie JOTMB O HEOGXOIMMOCTH MMYUIECTBEHHATO HHTE
. - . ane

ans yhHCTBHTeNLHOCTH ofA3aTenbcTBa '%), nanHoe Gorbe ubMb 3a
1IBa BbKA 10 OTKpHWTIA MHCTMTYLiA Tas u 10 Hadama ybaTedb-
HOCTH McTOpHYecKolt 1Koan. Takums o6pasoMdb, BONPOCH STOTH
HEeTONbKO He MOKeTDh OLTh Ha3BaHh HOBHIMb, HO, HANPOTHBD TOTO,
BOBHMKD CB IEPBHXb BpeMef’h 00paGOTKH PHMCKaro npasa.
ITocat [onemna caban jporMaThHyecko#i oO6paGoTKH BTOrO BO-
mpoca TtepawTes ). IlpuunHy sroro sBueHis MoxHO BHAETH BB
TOMB, YTO CHCTEMA, Bb KAKYI0 LIDHBEJEHO OBLIO U3N0KeHie PHMCKAro
1[paBa Ha3BaHHHIML ABTOPOMDb, BILIOTh 10 Halllero BbKa leRaida

12) Comment. jur. civ. L. XV. ¢. IV N. 1. 1 noapo6uo Bp Com. jur.
civ. L. XXVI. ¢. XV. = Com. ad. Tit. Cod. de sentent. quae pro eo quod. inter.
profer. (7. 47).

13) JliameTpasibEO IPOTHBOMOJIOKHArO B3raana depxaica Kysanif (Com.
ad. L. 72 D. de V. O. 45.1 ed.°. 1722 r. T. 1. col. 1211): cHOPHHA BOUPOCH
pa3bupaerca HMb TIABHHMD 06pa3oMd IO OTHONIEHiIlo Kb actio empti. 061
HCTOpiH Bompoca Bb JTOMDB YACTHOMB ciIyiab cp. Sintenis BB Zeitschr.
f. Civilr. u. Proz. XI. crp. 20—88.

14) Cp. onnako Lauterbach. Colleg. theor. pract. Pandectar. L. 44.
tit. 7 § 18. Gliick. 1V. § 816, cTp. 310. 311.
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Bb OCHOBAHIM Teopid M NpaKkTHKM mpaBa. Bbpube ckasaTh —
0Th CHCTeMATHYECKOH 06paGOTKM mpaBa mNOCHBIyIoNie OPHCTH
INOYTH COBEpLIEHHO YKIOHHIHCh, 06paTHRD BCe BHMMAaHie Ha IIpak-
THueckoe ero npumbhedie. CaMo co60l0 fiCHO, 4YTO O TOYHOH M
ACHOH (OPMYIHPOBKDS MPYHIMOOBD, O JIOTMYECKMMb PasBHTIH HX'b
JOIMATHYECKHMDb ITyTeMDb NMPH TAKUX'b yCIOBIAXD He MOra0 OHTH
pbun, HO 4TO KacaeTcsa [0 NPaBHIb, KOTOPHIMM PYKOBOJIHIACH
IPaKTHKA, TO BTeYeHiM BLKOBD, U MMEHHO [0 Hallero croakris,
Mul HMrxk He BcTphuaeMb H crbIoBbL coMHbBHIA BB TOMB, UTO
peIMeTOMS HCKa 10 oOsisaTeabcTBy ad faciendum MoxkerTd OHTDH
TOAbKO HMHTEpech KpejuTopa. ABTopuTeTdb [loHemna sABHiCHA, Ta-
KHMB 00pasoMb, phumaomwums s cyis0bl Bompoca 00D HMYylle-
CTBEHHOMD HHTepech Bb 006sAsaTedbcTBh, HO TOUHYIO (opMymn-
POBKY BOUpPOCH STOTH BHOBB NOIYYHI'H JMIIL TOTA3, KOIAa
BHOBb BOSHWKIA CHCTEMATHsallid 1paBa, KOT/a JIOTMATHKA BHOBb
nojBesla pe3yJIbTaThl BCeMY, LIONY9eHHOMY ei0 BB HacabicTBO OTB
KasyucTHYeckoil o0paGoTku MaTepbsia. IlepBus paboTH BB 9TOMB
HAIPABIEHIM MOABHIMCH, KAK'b UBBBCTHO, iMilb BB KOHUE npo-
uiaro ¥ Havairbh Tekyw@aro croxbria u BMberh ¢b ThMBb Bonpoch
o(rb HMyIlleCTBeHHOMD HHTepeck BB 00A3aTeibcTBE ONATH CTal'b
npeaMeToMb o6cyxieHid. Jamubitiuaa HcTopis ero Mox&eTh OHTH
H3lI0KeHa B HBECKOILKHX'D CI0BaX®.

ITepBriMM. aBTOpaMH, KOTOpHE €I'0 KOCHYIMCb, OHB, KaKb
1 crbroBalo 0:iRMJATh, OBLIL (GOPMYIMPOBAHE Bh TOMB CMHCIE,
YTO MMYILECTBEHHH! MHTEpeCh ecThb HeolXouumoe yciosie Ihii-
CTBATEILHOCTH 00f3aTeNbCTBa '%), IpHYEMD BTa JorMa He BCTph-

15) G6schen. Vorlesungen iiber d. Gem. Civilr. II. § 383. Nr. 5 n
§ 460. Unterholzner. Quellenmiissige Zusammenstellung d. Lehre v. d.
Schuldverhéltnisse. 1. § 1. Nr. V u § 103.
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THJa Ha NepBHXDb LiaraX’h BoapakeHift. H3b uyncia nepBHXb,
YCOMHMBIIMXCA BB esl a0COMOTHOM NMPABHILHOCTH, MOFKETH OHTH
HasBaHb ['efiepb, BHCKasaBult cBou comHbHiA cnepBa 1o
4acTHOMy Bonpocy (00A3aTeIbCTBA Bh NONB3Y TPeTHHX'h IHI'L),
Bb TOMB CMHCHE, 9TO ,0043aTenLCTBO, caMo no ce6h xbicTBH-
TeJbHOe, He MOKeTh OHTL HpPH3HAHO HeThHCTBHTEILHHMB TOILKO
NOTOMY, YTO 33KNIOYeHO Bh HOAB3Y TpeThAro muma“'®) nosmmte
0606mMBILI#f UXD OFHAKO, BDH TOMDb HampaBleHiH, YTO HETOILKO
0043aTelbCTBO B'b 110Ib3Y TPETHbHX'b IHMI'b, HO H BCAKoe 00A3a-
TeILCTBO He MOWeTHh OHTbL IPH3HaHO HeTBACTBHTEILHHIMD @O
TOH NMPHYMHE, 4TO OHO IMINEHO JeHeRHAro MHTEpeca A KpeiH-
Topa '7). 4

Mutuie Teitepa, pPHCTa MaJ10 ABTOPHTETHATO, HETONLKO
He Hamiao ce6b mocrbaoBaTexneit, Ho BHBBaJ0 KpaltHe ph3koe
CTOIKHOBeHie MeRILy HAa3BAHHHIMDL aBTOpoMb M CuHTeHHcoms 'S).
HrdopupoBaHie HOBaro TeyeHisi CTal0 OJHAKO HEBO3MOKHHMD Ch
TEXs n0pb, Kaks Bo riaaBh ero cramm Bmumoefins u, Berbrn 3a
HAMB, lepHHID, M3 KOTOPHX'D MEePBHI BHCKA3AJICA BB €ro moib3y
ellle Bb MEPBOMB H3J|aHiM CBOEro MAaHAEKTHAr0 INpaBa, BTOPOI,
[0 ero CloBaMb, elle paHblle OTKA3aJICA OTH TOCHOICTBYIOILATO
B3riAla Bb CBOMX'b leKHiAxb. B HacTodllee BpeMa HOBoe Tede-
Hie npio6pkTaeTs Bce Goublliee W Goiabimee uncIo mocrbioBateneft,
Kakh MH YBHIAMBL M3Db 0003phHiA cOBpeMeHHaro CcocTosHiA BO-

Ipoca, Kb KOTOPOMY M INepeXOJHMb.

16) He y er. Abhandlungen. N. 1. crp. 1—-32.

17) Hey er. Bb Zeitschr. f. Civilr. u. Proz. N. F. III. crp, 1—47.

18) Cp. ¢b oo cToponn Sintenis. Pract. Gem. Civilr. I § 102.
npum. 4., ¢b apyroa —Heyer Zeitschr. cit.; I'efiepy Boapamaerb M Van-
gerow. Leitfad. f. Pandect. IIT § 608 mpuMbu.
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§ 8. CoBpeMeHHAH IHTODPATYPA.

Barusjn coBpeMeHHHX'h I0PHCTOBL 110 BOMPOCY O 3HAYEHIM
MMYIeCTBEHHAro HHTepeca A JXBHCTBHTEILHOCTH 00A3aTelNLCTBa
MOTYTD, HE3aBHCHMO OTH pasHOTIacid BB YaCTHOCTAXDb, OHTDH
paspbiesn Ha b rpymmn'). Kb mepBo#t Msb 8THXH rpymnsb
JOIFHH OHITh OTHECEHH! 'nn'kﬂia, Ge3yciloBHO TpeOYOIIisA HaIHy-
HOCTH TaKOro HMHTepeca, IpHYeMb MHOTiIE aABTOPH YKa3HBAOTD,
0JHaKO, Ha TO, 4YTO JOCTATOYHO XOTH OH TOILKO KOCBEHHAro
OTHOIIEHIA Kb MMYIECTBY; KO BTOPOH — OTBEpraioiisd CylecTBo-
BaHie Kako#t Ohl TO HM OLII0 CBABH MEKAY ABACTBMTEIBHOCTHIO
003aTeIbCTBA H MMYIIECTBeHHOH I'BHHOCTHIO ero obbekta. (OGo-
3pbHie 8TMXB ABYXh Trpynmh MHBHi#t M COCTaBHTH CojepKaHie
HACTOAI[AI0 mnaparpada, mpHdeMb ML OCTaHOBHMCH CIepBa Ha
OepBOi M3B HHX'D.

Bume yxe Onino sambueHo, 4TO yKasaHie Ha CyleCTBeH-
HOCTh MOMEHTa WMYTIECTBEHHOH I'BHHOCTH H8Bh HOBHIX'H IOPHCTOBD
BuepBue TbIalTh ['Omens u YHTeproubmHeps; ['OmeHD roBo-
PHTD 00F sTOMB clbayomee:

» BOBHNKHOBeHie 003aTeILCTBa IIPeNoIaraeTs, YT0 KpeAHTop'h
umbeTs HHTEpech Bh coBeplieHin IBHCTBiA, Iexamaro Ha jol-
&uukk. He TpeGyercd, 49TOOH STOTL HMHTEpeCh OWIL Hemocpej-
CTBEHHO JEHERHHMD, HO OHB JOILKEHD, 10 KpaitHel Mbpt OHTL

1) Bompoch 061 HMymecTBeHHOA IWBHHOCTH 00643aTENBLCTB& PA3CMATDH-
BAETCA NOYTH MCKIOYHMTENLHO Bh y4eOHHKAXD> NaHNEKTHATO IpaBa; MHMOXO-
JIOMb OCTAHABJIHBAIOTCH H& HeMb H HBKOTOpPHA MOHOrpadin mo mpaBy o00:3a-
TedbCTBOHHOMY. CrenmiadbHBIXD PaGoTh HO STOMY BONPOCY CYIIECTBYOTH
toapko ABB: [hering'a. Gutachten in Sachen der Géubahn. Jahrb. f. Dogm.
XVIll u Kleine. Geniigt ein Affectionsinteresse zur Geltendmachung eines
Forderungsrecht. Berlin 1884.
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CIOCOOHHIMEL Kb AeHe:kHOM ombukb. Ecin-Ke, BL CHIY CKia3aH-
Haro, OTCYTCTBie MHTepeca IS KpeIMTOpa IpeICTaBifeTh Ipe-
nATCTBiE JAA BOBHMKHOBEHis 00A3aTeILCTBA, TO M3h CAMOH IDH-
poIH OTHOWIeHis crbayers, Aarbe, 4TO Cb LPeKpallleHieMb BCS-
Karo HMHTEpeca /IS KpeIuTopa ipso jure mpeKpamaercas M o6s-
3aTeNbCTBO %) .

YHTeproibiHeph TaK&Ke CUHTAETD WMYMNIECTBEHHYI0 IBHHOCTHL
xbicTBia BooGle H, BB 4AaCTHOCTH, L'EHHOCTL €ro JUIA KpeauTopa,
HeoOXOIMMLIMDL ycloBieMb TBHCTBHTEILHOCTH 00A3aTEILCTBA M
BHINTD Bb 3TOMD OTiM4ie 00A3aTelLCTBEHHAro MpaBa OTH ApY-
I'MXb IHYHHIX'D 00A3aHHOCTeH: 0043aTeILCTBO COAEPANTH BB celb
MMyIllecTBeHHoe oforaiieHie ¥ BbL CHIy BToro Bch 00s3aTedn-
CTBEHHHA MMPaBa OTHOCATCA Kb 00IACTH IPaRD WMYNIECTBEHHHX'b.
ITHMD, MPOJOIKAETD aBTOPH, OOBACHAETCA HeThHCTBHTENLHOCTH
cIBAyOIUHMXD 00543aTeILCTBD: 1. HampaBIeHHHXD Ha OObEKTD,
KOTOPHH MO:KeTh OHTb MCTPe60BaHDB Cb TOro-Ke IONRHHKA JpY-
IMMD 00S3aTeNLCTBOMD; 2. 00A3aTENLCTBH, Bb CHIY KOTOPHXD
IrbitcTBie JOIKHO OWITHL COBepUIEHO JONKHHKOMD He BDh MNOIbL3Y
KpeAuTopa, & BB MOIL3Y JApYyraro Jdua; Hakonemns 3. olasa-
TelbCTBh, HAIPaBIEHHWX'h Ha Takifd XBACTBiA, KOTOpHA, He CTOA
HA BB KaKOMDb OTHOIEHIM Kb MMYIIeCTBY, WMBIOTDH Wbibio Jo-
CTaBlleHie KpeluTOpy Hemojiawmarocs oubHkb yroBombeTBis (An-
nehmlichkeit). Ho u BBH ThXx1 cayuasxs, koraa jibiicrsie camo
no ce6k owbuxkb nopraerca, upaBo TpeGoBaHis mpioGphTaeTh
OOLIKHOBEHHO TOJNBLKO TOTH, AMA KOTO OHO Takyl lbHHocTh Wmb-

— i e e e

2) Goschen. Vorlesungen tiber das Gemeine Civilrecht. II. § 383 N. 5
u § 460, co ccuiakoft Ha L. 97, § 1, D. de V. O. 45. 1; L. 54, D. mand. 17 1,
L. 6, pr. L. 7, D. de serv. export. 18. 7., L. 8 § 6, D. mand. 17. 1.
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eTh; IMOPTOMY JNOILKHO OHTL HA3BaHO MWCKTIOYeHieM: NpH3HaHie
mpaBa Tpe6OBaTH OTIOYCKa pa6a Ha BONKD 33 TaKUMB JTHIEMD,
KOTOpoe moGY:RIaeTCA Kb STOMY MCKIIOUWTENLHO YYacTieMb Kb
paly, Gesp BCAKAro Bh TOMb MMYIIECTBEHHaro HMHTepeca?).

O6a Ha3BaHHEIX'> aBTOpa BHICTaBIAKTSH, TaKUMDL 00pasoMb,
HeOOXOAMMHME yCI0BieMDb TEHCTBHTEILHOCTH 0043aTENLCTBA HMY-
HIECTBEHHY0 IBHHOCTL JIBHCTBiA, COCTaBIAIMArO ero O0BeKTD;
Takyw IbHHOCT: jph#icTpie xoamHo mMbTh Wi Kpeauropa. Ilpu
STOMD JIA 000MX'h IOCTaBIeHHOe TpeGoBaHie sABIAETCA 10 TaKOH
CTeIeHH eCTEeCTBEHHLIMDb, YTO KaKOH OH To HH OLUIO MOTHBHPOBKM
NoJoKeHIA He JaeTcd BOBCe; pPaBHHMB 00pasoMb H BB TOMb
€MHCTBEHHOMb HCKITIOYeHiH, KaKoe DPHBOAUTD YHTeproiblHep
co ccunkoit Ha L. 54, D. mand. 17. 1., oHD BHIMTH HMMEHHO
TOILKO HMCKIIOYeHie W JaleKh OT'h MHICIM HMCKaTh 3Ibch mmpumh-
HeHiA Kakoro mm60 06maro IPHHIIMIA.

Bt nocrbjueMb OTHOIIEHIM MaroMb BHepexh MO&eTDh OHTHb
HasBaHO MHbHie IIyxtu. Byayun, BB oOumieMs, 06e3ycIOBHHMT
CTOPOHHMKOMB MHEBHIA 0 HEOGXOIMMOCTH MMYIECTBEHHOH IBHHOCTH
M obs3aTenncTBeHHaro abHcTBia Boo6me, IbHHOCTH ero Jas
KPEINTOpa Bb YaCTHOCTH, — IlyXTa ycTaHaBIMBaeTh OAHO ofIiee
HCKAOYeHie M3B HTOr0 IPABMIA : OTCYTCTBie HMYILECTBEHHATO
HHTEpeca KpejHTOpa OHT He CUMTaeTD NpenATCTBieM: Kb BO3HHK-

3) Unterholzner. Quellenmiiss. Zusammenstellung d. L. d. Rom.
Rechts von den Schuldverhiiltn. 1. § 1. N. V u § 103. AsBTOp®H NPHBOZHTD TB
XKe TeKCTH HCTOYHHKOBD, KAKUMH MOIb3ayeTcs M I'éummewsb, ¢b N006aBieHieMD
L. 68 D. de V. O. 45. 1; § 19 J. de inutil. stip. 3. 19 = L. 88, § 17, 21 D. de
V.0.45. 1; L. 9, § 2 D. de statulib. 40. 7. Takumb 00pa3oMt YHTEpProibu-
Heph NepBHA coclaicd HA NOJYIHBHIR BHOCTBACTBiM TaKyl H3BBCTHOCTDH
TekcTh YIbmiaEA ,ea enim in obligatione consistere, quae pecunia lui prae-
starique possunt.
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HOBeHil0 00ABaTeNLCTBa BB ThEX'b CIydYafdx'h, KOTJa mperbABIeHie
HCKa 00D HCHONHEeHiH ero COCTABIAETH AJA KPeIMTOpa HPaBCTBEH-
Hu#t jgomrs (eine sittliche Pflicht). 3a sTuwb nekmoueHiems —
BOBMOKHOCTH BO3HMKHOBEHii 00ABATEIBCTED, HANDABICHHWX'DH HA
ABHCTBIA, IMUIEHHHs MMyluecTBeHHoM IbuHocTH, IIyxTa He jpomy-
CKaeTh HH Bb KaKkowdb ciydab ?).

- Hu y omoro H3b UDHBEJCHHHXD BHIEe aBTOPOBL MH He
BcTphyaeMb, TakuMb 00pasoMb, HHKAKOTO 060CHOBaHiA TOro Tpe-
OoBaHiss, KaKkoe OHM BLUIBHTAOTDH Bb KauecTBh CylIeCTBEHHAro

ycaoBia rBACTBUTEILHOCTH 00533TENLCTBA. 'TaKyl) MOTHBHPOBKY

JaeTb BriepBble CaBHHBH, KOTOPHI apryMeHTHpYeTh CIrbIylOLIMMD
C110CO00MD.

Cymnmocts Iopuanueckaro oTHomeHias CaBHHBH BHIMTH BB
TOMB, 4TO nocrhiHee mpejcTaBifeTh W3Dh celA 00IacTh rocmoi-
CTBa MHIMBHIYaJbHOH BOIM ; TaKoe roClioJICTBO MLICIHMO BL TPeXh
HAIPABIEHIAX'> ¥ MW HMEEMDb, N09TOMY, TPH KOHLEHTPHIECKHX'B
KpyTa, MNoIBIacTHHXD Bork. IlepBulil cocTaBisieTs COGCTBEHHAH
JHYHOCTb ; BTOMY KPYTY COOTBETCTBYIOTH TaKDh HasHBaeMbld IIPH-
PORJEHHHS NpaBa, KOTODHSA NpPaBaMH Bb COOCTBEHHOMD CMBICHD
CIOBa HA3BaHH, OJIHAKO, OHWITH He uof‘m. Bropo#t — IM4HOCTS,
paciiMpeHHas BB CeMbb; TIoCmOACTBO BOIH, BO3MO:KHOE€ 3XbCH,
BXOJHTh BDb 00IacTb NMpaBa IMIIL OTYACTH W COCTaBIfeTDH COAEp-
Kanie npaBa ceMeitHaro. Tperilf Kpyrb, HaKOHEIh, COCTABIAETD
Bobumifi MipH; pacipocTpaHseMoe Ha Hero TOCIOACTBO BOIH
BNOIHE OTHOCHTCH Kb 0GIacTH MPaBa M COCTABIAETH COAepKaHie

4) Puchta. Pandect. § 220, cp. § 226. Vorlesungen II. §220. Nr. 4.
ceulrkoft Ha L. 54 pr. D.. mand. 17. 1; L. 2, i. f. D. de tut. act. 27. 3;
71 pr. D. de condic. et demonstrat. 35. 1; L 44 D. de manum. testam. 40.
L. 6. 7. D. de serv. export. 18. 7.
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npaBa HMYyIleCTBEHHaro, KoTopoe, Bh CBOI0 oYepeib, pacmajaeTcd
Ha mpaBo BemHoe M obssarenncrBenHoe. [locabanee MomHO ompe-
ABIMTB, Kakh YaCTHYHOE POCMOJCTBO Halh UY:KMMM XBHCTBiAMM
(4acTHUHOE — B'h IPOTHBOMONORHOCTE LOTHOMY NOTYMHEHI0 YyRoMH
IHYHOCTH ——pabémy); HO [peIMeToMD 0043aTelb(TBa MOTYTH
6urh He Bch xbiicTBiA, a TOMbKO ThE HM3DL HMXB, KOTOpHA, BB
CHIy CBOeH MaTepbaibHONM PHPOAL, MOTYTDH OHWTh BHIbIAEMH H3'Db
IHYHOCTH M pa3cMaTpuBaeMul HapaBHE ¢b Beljamu. IlpHuuHa sTOMY
cabryomas. \

Borbke niu wmenbe coBeplieHHoe npHMbHeHie OPHINYECKHX'H
HODMB- Ha TIPAKTHKE BOBMOKHO IHMLIL Bh TOMB CIydah, ecin HMy-
IECTBO PasCMATPUBAETCH, KAKD BEIHYMHA YMCTO KOAHYECTBEHHAs.
Takoff B3rasiyhb Ha HMYIIECTBO CTAHOBHTCH, BB CBOI0 oO4epenp,
BO3MORHHMD IMIIL 6Iarojapa HOHATIIO IBHHOCTH, T. e. MpHBe-
JAeHiI0 PasHOPOJHHXs HMYTIECTBEHHLIX'S IPABOOTHOMIEHIH Kb 0THOMY,
ofmeMy UMb BChMB, TpeTbeMy — JeHbraMb, TaKb 4YTO Ha IOpH-
ANYECKOM'D ABKIKE TEPMHHH ,ITBHHOCTH® H ,JeHe:xkHad 1BHHOCTH
paBHO3HaYywH. HHmBHIyalbHOe WMYIECTBO MOKETH, M0STOMY,
OWTL mpeBpallieHO Bb YHCTO KONMYECTBEHHYK) BeIMUMHY TEME,
yro BCh COCTaBHHA 4YacTH ero UpeBpamaloTcd BB NpaBo C€00-
CTBEHHOCTH Ha W3BECTHHA JEHERHHIA CYMMH: STO NPUMBHHMO H

‘Kb IpaBy COOCTBEHHOCTH Ha I0GoH mpeiMeTs, H Ko BChMDb jura

in re, M Kb MPOCTOMY MOIL30BAHIK BeWbI0, H, HAKOHEh, Kb
00513aTeILCTBaMDb, BDb 4eMb Ohl mocrbjHis He sakmwdainck. Ilo-
TydYaeTcs, TakAMDb 00pa3oMb, BO3MO:KHOCTbL IPEBPATHTL BH IIPaBO
co6eTBentocTd W faciendi obligatio wmcraro Tuma; Ho BMbeTh cb
TEMB CTaHOBMTCA SCHHMD, HouyeMy He Bch rbHCTBiA MOTryTH GHTH
npeMeToMb 006513aTeILCTRh: HElpHrofHH Kb 9ToMy Th xbifcTsis,

npeBpa.meHie KOTOPHIXb BDb JACHEKHLISI CYMMHl COBEDIICHHO HEMh-
- 7
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CIHMO; BO BCAKOMB cOyuabh Takin IbHcTBiA He MOryTsh OHTH
TpeIMETOMD 00A3aTENLCTBA Bh TOYHOMD H COBEPILEHHOMD CMHICTH
Toro cuoBa ).

ITocabania * cioBa CaBMALM BHOCATD M3BBCTHYI0 Heompexrb-
JEHHOCTh BB €ro, Bb 00leMb, CTPOro JOTHYHOE H3IOKeHie: M8'b
HHX'b MORHO B3aKIOYMTb, YTO, He OTBepras npununuia:iwo 10pH-
JMHECKOH CHIN 00A8aTelLCTBD, HANPaBIEHHHXD Ha IBHCTBIA,
JeHexHol ombHKE He MONIAMIifAcA, aBTOPD JMMINL OTKA3HBAETCA
MPHAHABATL TaKifd 0053aTelLCTBA 33 00A3aTEILCTBa ,BD COOCTBEH-
HOMBL M coBeplIieHHOMBb cMuicrh srtoro cuoBa“. Mexny ThMB
oTBETa Ha BOHpOCH, Bb UeMb HTO OpHIHYeCKOe 3HaYeHie BhHIpa-
KaeTcs H KaKoe pasindie MOLRHO OHTH YCTAHOBIEHO MEKLY 00f-
3aTeIbCTBAMH IEpBaro M BTOPAro poja OPH OPAKTHYECKOMH HPH-
mbHeHin mpaBa — CaBMHBH He JaeTh, OTKDHBad, TakMMDb o0pa-
30MDb, BO3MORHOCTb IIOABOJWTH MOLh NOHATIE 00ABATEILCTBA BH
HeTOYHOMD M HecoBepilleHHOMb CMHICIE cloBa Bce, UTO He MOAOH-
JeTh IOIb CTPOro (opMyIHpOBaHHOE HMB NMOHATIE 06A8aTeabCTBA%).

THtubp He Menwbe, 0Bog CaBMHBH  JOCTATOUHO SCHHL.
NMymniecTBeHHO HIM, 4YTO TO e, JeHe:xHOH IBHHOCTBIO 00s3a-
TeIbCTBeHHOe ThifcTBie NOLKHO 061aJaTh y&e IMOTOMY, UTO CAMO
00A3aTeNLCTBEHHOE NPABO OTHOCHTCA Kb PaspAily NpaBDh HMyIlle-
CTBEHHHIX'h; CBepXh TOI0, Bb NPOTHBHOME cIyuah okasaloch Onl
HEBOBMORHHIML BOBCE, WIM BOSMOAHLIMDL IHIIL B> BeChMa Heco-
BepIeHHOH CTeleHH, NpaKTHYeckoe mNpHMbHeHie MpaBa. JTHMH
cioBaMy CaBHHLH YKasHBAaeTh Ha XOPOLIO y&e H3BECTHYI HaMb

5) Savigny. Syst. d. heut. Rém. Rechts. I. ctp. 334 ca.. 344 cia, 369
¢, 376 ca. Obligat. R. 1. § 2. ctp. 9.
6) Cp. Buime, crp. 56, 57.
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cBA3L BOMpoca 00> MMymecTBeHHo#t mbuHocTH nbitcTBiA b npo-’
neccyadbHHME OCYIleCTBIeHieMDb 00A3aTelbCTBa.

,  Borbe TouHoe o6ocHoBanie M Gorke moIpOoOHOE pa3BHTie
9THX'h JBYX'b HONO:KeHiH, COCTABIAIIMXD CYIHOCTb BCEro BO-
npoca, M ABIAeTcA JaabHbitmelt sagadelt aBTOpoBh, IPHMKHYBIIMX'D
Ko B3risaxy CaBHHBH.

[Ipu TakoMs, Gorke nogpo6HOMb, Pa3BHTIH He MOTIO He OOHa-
PYRHTLCA Ha NEPBHX'b :Ke IIaraxdb, YTO TpeGoBaHie MPAMOH CBSBH
MeRIy HMMYINeCTBOMb M JbHcTBieMb, BB TOMDB CMHICTE, 49TOOH
nocrhiHee ,Morio OHTh pPasCMATPHBAEMO KaKb Belmlb“ H ,Ipe-
BpAllleHO0 BD JEHERHYN CyMMy“, ¢opMyInpoBaHO CIMIIKOMD YBKO
H 9TO, OPH nocrbioBaTeNbHOMS IPUMEHEHIH TaKOI'0 BTIAA, AOLKHE
Ohad OW OHTH OpPUBHAHH HeXBHCTBHTENLHKIMH MHOTIA 006s3aTelb-
CTBa, BBH IOTHOH I0pUINYECKOH CHIE KOTOPHIX'> HHMKTO HHKOIAa
comnbBaThca He Morb. Kakia pab#icTBiA MOTyTH GHTL OGpallaeMbl
BDb JeHexHHA cymmu? Ilpewje Bcero, KoHeuHo, Bch oOssaTein-
cTBa Ha dare: BbL HAX'H O0GSBAHHOCTh JOIKHAKA CBOIMTCA KD
nepexavh KpeauTopy M8BBECTHAr0 MaTephbalIbHaro 00beKTa, OLbHKA
KOTOparo BB JeHbraX’h 3aTpPYJAHEHIf HHMKOTA3 UPEICTABHTL He
MOAeTh. 3aThbMb — Th W8T 00s3aTeinCTBTL Ha facere, BB KOTO-
puXh XBATEILHOCTbL JOLRHHKA, BH KOHEUHOMDb pesylIbTaTh, Ha-
MPaBIEHa Ha CO3JaHie TAKHXD MATEPbAILHHXD 00beKTOBDb. Jloro-
BOPL Ch INOAPATIMKOMDL O IOCTPOHKE JoMa, 8aKash XYIOKHHMKY
KADTHHH, AODTHOMY INATBA M T. 1., NOMIAIOTCA TOYHOMY HCYH-
cleHil0 WbHHOCTH, TaKb Kakb 3sTbch Besxh nwbTcA Ha mMme
JBHHBIA, TI03BOIAIOLLA oOUperbINTh JEHERHYI0 CTOMMOCTH O0BEKTa
MMBIOIATO MONYYHTHCA Bb pe3yibTaTh HCHOIHeHIA JOr0BOpA.

CyuectByers, omHako, mhiaa o6macTh ThicTRilt, BDH BO3-

MOKHOCTH KOTOPHX'H OLITh HpeAMeToMD O00:3aTelbCTBL BIOMHD
. 7. L4
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NBACTBHTEILHEIX's HMKOTA HHKAKHX'h COMHEHi# He BOSHHKAIO,
MERIY TEMDL Kakb, Cb JpYyToil CTOPOHH, He Morio OHThH coMubHiM
W Bh TOMb, UTO O HPEBPAIIEHIH HX'b Bb JCHE:KHEIA CYMMbI MOKHO
TOBOPUTL Pas3Bb TOILKO BDL HepeHocHOMb cMuclk. Tpyrn joma-
HIHeA OpHCIYTH, OpenojaBaTeled, aJBOKATOBD, XPaAMATHYECKHX'H
apTHCTOB'B, IEBIOB'L, My3HKAHTOBD U T. ., ABISETCA Ha KARIOMb
mary npejiMeToMtL j0roBopoBb BHOIHE IBHCTBHTEILHHXD; OH'B
CIYRHUTH HCTOYHUKOMD HMMYIIECTBEHHAro oforaimleHia AId CaMHX'h
STHX'h IMII'b; HCHOIHEHie OPHHATHXH MMH Ha celsi o0g3aHHOCTel
MOKETh OLThL B JHE/RHOMD OTHOUIEHIM BAKHO W 1A TEX'B,
KTO Cbh HMMM JIOTOBOPD 3aKmMOuaeTh (WIA X03eBh NMPHCIYTH,
pouTelell YYEHMKOBD H CaMHX'h YYEHMKOBD, JIA aHTpempeHe-
POBb M T. 1.); HO BCE BTO IMpOCTas BOBMOKHOCTb, BOBCE He
Heo0XO0/MMOCTh, — HapyllleHie STHMH IHIAMH CBOMX'L 00A3aHHOCTEH
MOKETH OWTb BB HMYUIECTBEHHOMD OTHOILUEHIH JaXe BHITOIHO

KpPETHTOpY, cOeperas eMy Ty mIaTy, OTh KOTOpoH oHb BerbicTBie

TAKOT'0 HApYLIeHiA O0CBOGOAIAETCH.

Hemsaa orpunmats, KoHedHo, uTo BCh 0653aTeNbCTBA TAKOIO
poia MMEIOTD OTHOlIEHie Kb WMYIECTBY, HO HeIb3d He 3aMETHTB
¢akTa, 4TO OTHOLIEHie HTO JAIEKO He CTABHTD MX'D Kb NMOCTHIHEMY
~ Bb Ty IPAMYK H HENOCPEACTBEHHYI) CBfA3b, KAKAA MOKeTH OHTH
otTMbueHa BB 00653aTENLCTBAXD IepBoit rpymnd. Bb KakoMs
CMHICTE MO:KHO TOBOPUTH 3rbch 0 DpeBpallieHiH 006A3aTeIbLCTBEH-
HuX'h ABHCTBilt Bb jeHemHHs cymmu? [Ipekue Bcero, KoHeyHo,
Bb TOMB, YTO HClOIHeHie 00S3aTeILCTBA MOKETD OKa3aTh H3Bh-
CTHOe BIifHie Ha MMYIECTBO KDEIHTOPa; HO TaKoe BlifHie YacTO
OyAeTh COBEpILEHHO TaJaTelbHHMDb W He MOLICKAIIMME HCUHCIe-
Hil0. 3aTEMBb — BOBMOKHO BBATh 3a KPHTEpifi Ty CyMMy JeHers,
Kakoil jaHHoe pbiicTBie OILTAUMBAETCA; 5Ta CyMMa BOOIHE IpH-
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rogHa, OJHAKO, TOILKO i OI'EHKM CTOMMOCTH, KaKyl IbitcTBie
nMbers 114 KpeguTopa M HHKOMMB 06pasoMb He MOKETDH CIYRMTH
MEpHIOMD HMMYNIeCTBEHHOH OTBETCTBEHHOCTH JOILKHHKA.

Bt BHIy Bcero uamomeHHaro, Heib3sd Ohino He ompexbiMTh
XapaKTeps TBACTBisA, BO3M0RHAr0 Bb KadecTBh 00heKTa 0043aTelb-
cTBa, HbCKoubKo MHade, Whwb 8T0 OnuI0 crbiaHo CapuHpu. I'po-
MaJHoe GOITBLIMHCTBO NOCIBIYIOMMX'D IOPHCTOBD YKA3HIBaeTh, MO-
9TOMYy, 4TO Helbsd TpeGoBaTh, UTOOH o0fA3aTelbCTBeHHOE AbicTBie
uMbao HenpeMbHHO I p A MO0 e. OTHOLIeHie Kb HMYINECTBY; 4TO
BOOIHE JOCTaTOMHO, YTOGH OHO CTOAINO Kb HeMy Bh OTHOLUEHiM
KOCBEHHOM'>, NOHMMAA 10X TAKHMB KOCBEHHHMDb OTHOIlE-
Hiews crbaywomee.

ITpexMeToMs rpaxuaHckaro o6opora, I'OBOPATH LPEICTaBH-
Teod 9TOro MojauumupoBaHHaro MHbHiA CaBUHBM, MOTYTDH OHITH
HETOIbKO ua'réppanbuue npeaMeThl H HETOILKO OHM MOT'YTBH OHWThb
[0JBOJMMH 110Ih MOHATIe ,06mara“. DBiaroms HaskBaeTcd Bee,
YT0 CHOCOGHO CIYARMTh Kb YAOBIETBODeHil0 4eloBbuecKMX'B mO-
TpebHocTelt, a 9TH mocIbiHiA BHTEKAKTDH HETOILKO H3D (usu-
YecKOH, HO TaKke W3'b LYXOBHOH CTODOHH ueroBbdyeckod mnpupo-
IH; yRoBIeTBopeHie moOTpeGHocTeff Takoro poja (moTpeGHocTel
KYXOBHHX'h) BaxKHO Jis JeloBbKa He B MeHbUIeH cTemenH, TEMB
YAoBIeTBOpeHie HOTpe6HOCTEH MPHPOIH PusHIECKoR, mosTOMYy HETH
HHKAKHX'D> ‘OCHOBaHIi OTKashBaTh BDb NPUSHAHIM OpPUIMYECKOM
CHIH 33 TAKMMH 00533TeILCTBAMH, KOTOpHA 33KTOYeHKl b MBIBI0
00e3NevnTh KpeguTopy HMHTepecH mepBaro poja. Ho mpusHakoMb
TOro, 4To W3BbCTHadg XyXoBHa#d NOTPeGHOCTL XBHCTBHTENILHO CY-
IleCTBYeTh M HYKJAETCAd BDb YAOBIETBOPEHiH, CIYHKHMTH OIATH
TaKH TPaRIAHCKiN 060poTs. [[hitcTBisA, yroBIeTBOPAKIA MOTpES-
HOCTAMT TaKOT'0 POja, BCETAa MOIyTH OHTh HalileHW BB 000poTh
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B3aMbHDh YNIATH HM3BBCTHOM CyMMH JeHerh, OHH OO IAa4H-
BalTCHA BB 060poTh, ¥ BH 5TOMb HOCTYNIEHIH HJealbHHXD
61ars Bb TpamIaHCKi#t 060poTh M IeXRHTH KpuTepilt Thxb IbiA-
CTBilf, KOTOPHSA CIOCOGHH OHITL 0GHLEKTOMDB 0053aTeIbLCTBA 7).

Takuwb o0pasoMb, Ha Mbcro mpamoff casu jpbHcTBiA Cb
HMYTIeCTBOMb, NpPEBpallleHid NepBaro Bb onperBIeHHY0 JeHeRHYI0
CyMMy, CTaBHTCA yxe Gorbe HMDOKi#f npH3HAKD — BOSMOKHOCTDL
HaliaTh BB o6oporh usBbcTHoe xblicTBie 8a MSBBCTHYIO CyMMy
JeHers.

Takoe, Gorbe TouHoe, ompexbienie Kpyra KhHCTBil, Bo3-
MOAHHXD BB KauecTBb mpexmera o0f3aTedbcTBa, GesDh CoMHbHiA
NOAXO/ATD Topasfo Ommme Kb NpHpoxh mocIBAHATO H MOKETD
OuTh HasBaHo Gonbe yiaunrys®). Thue He menbe, nosBOIMTENLHO
84/IATHCA BOIPOCOMB, THACTBHTENILHO 1M Heo0XOIMMO TAKOIO POAS
orpaHuyeHie ¥ BHTEKAETDH 1M OHO H3b CaMofl NMPUPOAH 00s3a~
TeacTBa. Ofm 0oTBEYATH Ha TaKof BOIPOCH YTBEPIMTEIBHO,
nonaras, YTO BB S9TOMDb JOLKeHDb OHTb yCMATDHBaEeMDb OTIHYH-
TeIbHRR OpPHSHAKD 00A3ATEILCTBD OTH JAPYTHX'Db IMYHHXD 004-

7) Cp. amp. Bruns-Eck. v. Holtzendorff's Encyclop. 1. § 48 ctp. 498.
nmpuM. 3. Hasendhrl Oester. Oblig. R. I. crp. 21—23. Unger. Oester.
Privatr. I. erp. 213 ca, 539. Der reviedirte Entwurf ctp. 52 ca. Jahrb. f. Dogm.
X. crp, 58 mpumbBu. 72. Arndts. Pand. § 202, mpuMmbu. 3. Dernburg.
Preuss. Privatr. II. § 21. Pandect. II. § 17. Hartm an n. Arch. f die civilist.
Prax. CXXIIIL crp. 370 ¢ci. Ry ck. Schuldverhiltn. crp. 6 crbg. Kuntze.
Die Obligation crp. 122 u xap.

8) Hnnte, Hmp. Kleine. Genilgt ein Affectionsinteresse u 1. n. cTp. 9
¢, YCMATPHBAKOTDL CYIeCTBeHHOe pasuudie Mexay MABHiemb CaBHELE H
TOJLKO YTO H3JOMKEHHHMDb M BHAATH Bb NOCTBOHEMD KaKb GH IEePeXOIHYI0
CTYyIeHb KO B3IJIAAy, OTPHNANIEMY Heo0XO0JHMOCTb KAKOR OH TO HE GHLIO
CBA3H MERIY HMMyMeCTBeHHOR NBHHOCTBI XNBACTBIM H MOPHIAIECKOR CHION
0043aTebCTBA; HAMD KAKeTCHd, YT0 BCO pAa3dMdie CBOJHTCH TOIALKO Kb Gorbe
yaagmo dopMyaHpOBKE.
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sanHocTelt %); IpyTie NPHBHATD, 9TO CBh HPHPOKOHt 06ABATEILCTBA
XapakTepb AIBHCTBifA, COCTaBIAIONIAr0 €ro cojepxaHie, HH BDb
Kako# CBA3H He CTOHTH, 4YTO BBH CYLHOCTH NpeiMeToMb 00:3a-
3aTelbCTBa MOKETH OWThL BCAKoe XhilcTBie, ,IPH KOTOPOMB ]Ba
IANa CTOATDH JAPYr'b> IPOTHBDL JXpyTa Kakb IHIa YHCTO IMOCTO-
pomnia“. Iocrbmiie corzamaiorcd, mosToMy, 4To, CTPOTO I0BOPA,
00s13aTeILCTBO MokeTDh OHThH HampasleHo M Ha XhiicTBie, abco-
TOTHO He mojjamineecs JeHexHol oubHkE; HO BL TaKkoMDb CIy-
4yat 0073aTeTbCTBO, 3aKIOYAITh OHM, He MOrio OH OHTH HpH-
BEleHO B’b MCIONHEHie CpeJCTBaMH, BHITEKAIOI[MMH H3b CcaMoll ero
HPHPOALL, — T. €. o0pallleHieMDb BSHICKaHiA Ha HMYINECTBO AOIKHHKA,
Bb paswbph, omperbiseMoMb HMHTEpPeCOMD KpeIMTOPa 10),

Hocrbmi#t x0BOXs OHATH MEPEHOCHTH HACH BB 001acCTh
»IPAKTHYECKaro mpumbHeHia mpaBa“, Bh 00HacTh TIpakIAHCKAro
npouecca, 0 YeMb HaMb IOPUXOJMIOCH Y&e IOBOPHUTH M paHBIIe,
H Kb UeMy ellle UpHieTcd BepHyThCA Hume. UTo Ke KacaeTcd
JO CYIIECTBEHHOCTH A 008aTeIhCTBa NPHBHAKA OILIAYMBAEMOCTH
IbfieTBia BB oGoporTh, TO 0 HeMb MOKHO 3aMBTHTL crbiaywomee.

ITo y6bkaenilo CTOPOHHHKOBD M3TaraeMaro B3rifja, MPHSHAKD
9TOT'hD MOKETh CIYKHTb 0e30NMO0YHHIMD KpUTepieMb JiIf OTIMYiA
AbHCTEif, yIOBIETBOPAWIMXD Yeln0oBLYECKHMD MOTpPeGHOCTAMB H
MOTYIIMX'b, T09TOMY, OHITh IpeiMeToMb 0043aTelibCTBA, OTH ABH-
CTBifi XapakTepa NPOTHBOMNOINOKHATO, T. €. CIYKAUMXD Kb YA0B-
JeTBOPEHil0 KalpusoBb OTIXBIBHHX'L IMI'b, KANPH30Bh, HE 3aCly-
RABAIOMMXD lopujnyecko#t samurh. Cb TakuMb MHBHieMD coria-
CHTLCH TPYIHO. -

9) Taks mop. JepuGYprs L c
10) Neuner. Wesen und Arten der Privatrechtverhiltnisse. crp. 64.
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lio6oe Onaro CTaHOBHTCHA NPEIMETOMB TPAKIAHCKAr0 060-
poTa BeIbiCTBie TOTOBHOCTH Psija’ OTABIBHHX'D IHI'D ONIAYHBATHL
ero jeHrraMu o uspbcrHod ombHKE, mpHYEMD YHCIO STHXD IMIB
OmukathueMy ompexbieHilo He mnoLgaeTcd M MOKeTh Ha Jrbrb
Outh Gorbe Mau MeHbe BHAUMTENLHHIMB; CaMO MOHATIE TPAKIAH-
ckaro o060poTa He MORETh, NOSTOMY, OKTL Ha3BAHO MOHATIEMD
crporo ompefbleHHHMDL M He MOKETDH CIYRHTbh HENpPedOKHLIMD
O0beKTHBHHMD KpHTepieMb A OTIMYIA OFHMXD  AbHCTBiRt
OTH JApyTHXb. Ha KakoMb OCHOBaHIM MH OTKaKeMb BB IOpH-
Juveckoft curk 00A3aTelbCTBY, cojep#aHieMb KOTOparo sBis-
ercA rb#cTBie olaveHHOe KpeIHTOPOMDB, €CIH KpeiuToph ecTh
xoTA OH jae IepBOE W €JMHCTBEHHOEe IHIe, COrJacHBleecH
sTo xb#icrBie omaaTTh JeHbramn? 3arhmb, — ecam npnmbpn
IepBaro Ha4HHaTeld HAXOINTD IOjpakaHie, eciu BCrbib 33
NepBHIMD [IATEIbIIMKOMD HAXOIMTCA BTOpPOHM, TpeTit W T. A.,
TO KOrJa e HACTYNAeTh, HAKOHEN'b, TOTH MOMEHTh, BbH KOTOpHI
ME [0Ny4aeMDb BO3MOKHOCTb CKasaTh, 4TO HAJI00HOCTb BB Y10-
BIeTBOpeHiH H3BECTHOM moTpeGHOCTH ecThb Ha Jauue, uro 6iaro
CTall0 NpeIMeTOMD TI'pamiaHCKaro obopora.

Jlanke — camo 06010 scHO, 4To omnaTa IBHCTBIff CTOpPOHB
BDb 00d3aTeIbCTBE, HHAa4e CKAsaTh, BO3ME3JHOCTh JOrOBOpa, He
uMbeTh W He MORETh MMBTL aGCOJIOTHO HMKAKOIO OTHOLIEHIA Kb
XBHCTBATEILHOCTH 003aTEILCTBa ; BO3BOAA IPH3HAKD, Bb OCHO-
BaHiH KOTOparo IeRHTH FOTOBHOCTh Kb TaKoit jJeHerHOH omratTh
(upH3HaKD rpamiaHCKaro o60poTa) Bb y c 10 Bie xbiicTBHTEm-
HOCTH 00f13aTeIbCTBA, MhI BHOCHMD BB MHOHATie mocrbiHaro sie-
MEHTh STOMY NOHATII0 coBeplleHHO YyRiuH. Vwba orpomsoe
3HaveHie 1 omperbieHisa whHHOCTH 00BEKTa, IWhHHOCTH ThHCTBIA,
c10BOMD — I'BHHOCTH 00513aTeTLCTBA, JAaBad CpEICTBO M MaMb-
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peHis sToit IBHHOCTH — TpamIaHCKilt 060POTH He MOKETD, OJHAKO,
OLTh BO3BOXMMB BBh KpuTepift [as phuleHis Bompoca 0 IOpHAH-
yeckoit cwrk camoro o0s3aTeanCTBa; N0 KpaitHeit Mbph, Tako#t
cnoco0s yhHACTBiA BHOCHTD Bb 00A3aTEILCTBO BIEMEHTDb, He HMEIO-
Uit Kb HeMy HHMKAKOTO OTHOIIEHidA.

Hemnsa Takike He oOGpaTHTh BHHMaHiA M Ha To ofcToATels-
CTBO, YTO IPH3HABAA MNOMHYI0 XBHCTBHTEILHOCTb 00A3aTEIbCTBD,
KOTOpHIA, [0 COJep&aHil0 cBoeMY, CTOATDH Kb HMYIIECTBY BB OT-
HOIEHIH YHCTO KOCBEHHOMb, H3laraeMbit BSIIfjb Ha NpaKTHKE
He JaeTh TAKUMD 00H3aTeNLCTBaMb, Bb CYIIHOCTH, HHKaKoH 3a-
wmntH. IIpexmeroMs MCka M 8rbcb, Kakb M Besnh, npusHaercs
TOILKO HMYILECTBEHHKI! HHTEpeCh KPeIUuTopa, T. €. TOTDh YIepld,
KOTOpH# HOCIBIHMME OTD HEHCIONHeHiA 00A3aTelIbCTBA MOHECEHD;
npaBa TpeGoBaTh (AKTHYECKAro coBepiueHis ybHcTBiA 3a Kpeiu-
TOpoMDb He mpusHaercd. Mexxy ThMb, MMEeHHO BB 9TOoif 06I1aCTH
HETOILKO BOBMOAHR HO M Ype3BHYAMHO YacTH Takie crydad, rik
caMoe HejoGpocoBkcTHoe, caMoe rpyGoe HapylleHie J[0roBopa, BT
HMYIL|eCTBeHHOM'S OTHOIUEHIM IS KpeauTopa OyJeTh COBeplIeHHO
0e3pasIWuHLIMD, BaTPOrMBad, OJHAKO, OHTb MORETH BB BHICHIEH
CTemeHH YyBCTBUTEIbHO, MHTEpeCH APYTaro Poja, CBA3AHHHE if
Hero ¢b 00A3aTelbcTBOMDB. Kcau joMammHift Bpaub OTKA3HBaeTCH
Je4nTh OoIbHaro, KoTOpHH BCItAbh 3aThMD BLI3JApPABINBAETD W
0es> €ro noMOLIH; eClM TPHMITAlIEHHK! OpenojaBaTelb He SBIA-
eTcs M YYeHHMKHM ero, BcabjacTBie 8TOro oCTalOTCH BTeveHin HBKo-
TOparo BpeMeHH Oesn 3aHATIf — HMYlLIeCTBeHHaro yiuepéa Bhb
cIyyadx’h NoZo6Haro poja KIA KpeauTopa Oolbliiel0 YacThi0 He
HaCTYynaeTh BOBCE; 4acCTO, HAOPOTHBDL TOr0, MOKHO CKkophe roBo-
puth 00> HMylUecTBeHHOX BhTOnb, cocTosmiel BB cOepeseHin
WIaTH YIOMAHYTHMD IMIAMB. JTOTO Malo: BO BChXdb cryvyaaxs
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JABYCTOPOHHE — BOBME3IHHX'S (CHHAIIAIMATHYECKHXE) J0T0BOPOBD
HCHOMHeHie 00A3aHHOCTEH JONKHMKOMD NpEJIoNaraeTb OMIATY
9THX'D 00A3aHHOCTeHl KpeIMTOpPOMDb; B3aHMHHA O00A3aHHOCTH CTO-
POH'B, 6yyuH PaBHOBEIHKH IPYTDb APYTY, TAKUME 00pasoMD ypaBHO-
PBIMBAIOTCA M BCAKIM HCKD KpEIHTOpA BCTPhTHTH BodpakeHie
CO CTOPOHH JOIKHHKA, COCTOflllee BB TOMB, 4TO OCBOGOEIEHie
nepBaro OTh 00A3aHHOCTeH Ha HEMb IeRABIIAX'H, HCUEPILIBAETD
BeCh MHTEPECH, CBABAHHHH A HEro Chb 0043aTEILCTBOMB. Bb
KpaliHemb cIyuah MCKD KpeIuTOpa, OILIATHBLIATO ThHCTBie BIe-
pens, cBejeTcd, modToMy, Kb condictio causa data causa mnon
secuta umm condietio sine causa.

OTH UpaKTHYecKiA mocTBACTBiA He MOrIM, KOHEYHO, OHTH
yOYIeHH H3D BUIA OPEJICTABUTENAMH TI'OCHOJCTBYWLIAro MubHiA;
Bvberh ¢b ThMb Hembsa ObI0O OTpHOATL M Toro (akTa, YTO
noTpe6HOCTH OTABILHHXD IMI'E MOTYTH BHBHBATH HX'h Ha 3a-
KIOUeHie JOTOBOpOBD W COrJameHilt, MMBONMXT DIpeIMeTOMB
ThHCTBis,, KOTOpHA He CTOATH jaXe W Bb KOCBEHHOMD OTHOIIe-
Hil Kb HMylecTBy. B1 kadecTBb cpeicTBh, 00esmeddBaOIMXb
HCIOMHeHie 00f8aTeNhCTBA BBh CIYYadX'h TAaKoro poja IIpeida-
TaloTcA Opexae Bcero, BKIOYeHie Takuxb XBHCTBill Bb coriaiue-
Hie BB KauecTBh ycuoBift rizaBHaro o6s3aTeibCTBa, .33TEMBH —
ofesmeveHie MX'h HeyCToOHKOM (poena conventionalis), mpuunmaemoit
Ha cefd JOIKHHKOML BB cIydyah HecoBepuieHis uMb IbicTBift,
COCTAaBIAIMX'D CojJepKaHie 00A3aTeabCTBa. ')

Yro omHMMD W3 YKABaHHHX'D JBYXD CHOCO60BTL HHTepecH
KpeJuTOpa MOryTh OHTHL ofesnedeHH BL momHoH Mbph — He

11) Cp. muTHPOB.BHuLe (OpHM. 7) ABTOPOBD.
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NOAIEXHTD HAKAKOMY COMHEHIO, HO MOKHO COMHEBaTLCA BB I0pH-
JMYecKolt HeoOX0oJuMOCTH UPHOEraTh Kb o6esneveHiAMb TaKOIo
pora. Buberh ¢b ThMb caMoe ykasaHie Ha BTH CpeJCTBa CIy-
FUTD ACHHMD NPH3HAKOMD TOT'0, YTO YTBEP:KIaeMasd T'OCIOACTBYI0-
muMes MHBHIEMD HeIbHCTBHTEIRHOCTH 00513aTENLCTB:, He 001aJai-
IMXD HMYIECTBEHHHMD HHTEpecoMb, eCTb HeXBHCTBHTEIBHOCTD
COBEpUIEHHO 0c00aro pofa. YCIOBisA IPOTHBHHIA 3aKOHAMB M yCIO-
BiA OesHpaBCTBEHHHH, KaKbh M3BBCTHO, HMYTORHH BB TOH Ke
CTeNeHH, KaKb H INIaBHHA 0043aTEILCTBA Ch TAKHMD COJEPRaHIeMb.
Touno Takke uBBCTHO, YTO He MMEETDH HMKAKOH CHIH M COTva-
menie o poena conventionalis, ecun sTa poena conventionalis
nvberds 10hIbI0 00e3meynTh MCIONHeHie HHYTOKHAIO JIOTOBOPA.
Pascyxpan mocrbroBaTensHo, Mhul AOLKHEL OhlTH Ol, IOSTOMY,
OpHATA Kb BaKMOYEHl0, 4YTO ecld HHTepech HeHMYILECTBEeHHRIH
He MOReTh OHTh IpeIMeTOMD TIaBHAro o00sS8aTelbCTBa — OH'B
TOYHO TaK:Ke He MOKeTh OHTb M MpeIMEeTOMDb YCIOBif; 4TO €CIH
rlaBHOoe 0043aTeILCTBO CBb ColepkaHieMb 10J00HAaro poia He
HMEeTh 0pHINYeCKolt CHUIH — He MOXeTHh MMBTh TaKo# CHIW M
OpulaBleHHHH Kb HeMy H0roBoph o Heycrofikb. OcraBass Bb
cropout ycuaoBie, mnpeicTaBisfiOllee Ush celA IMIIL CPEACTBO
IPOM3BECTH KOCBeHHOE JaBleHie. Ha BONMO JOLLRHMKA, Hmbiomee
nhaplo no6yauTh €ro, mpejpocTaBieHieMb eMy Kakoit 1H60 BHITOIHI,
Kb COBepIIeHilo FBHCTBiA, MK MokeMDb OrpaHMuMThCA 3aMbda-
HieMDb, YTO IONB33 JOrOBOpa O HeycTokh (mOMHMO TaKoro e
KOCBEHHAr0 JaBIEHiA Ha JOIRHMKA) CBOIMTCA Kb COBJAHII0 HCKY-
CTBEHHHIMD ITyTeMb NPeIMETa HMCKa 10 00A3aTeNbCTBaMb, NHLIEH-
HEIMDL HMYIIECTBEHHaro HHrepeca. Heo6XOIHMOCTh TAKOTO HCKyC-
CTBEHHAaro [peJMeTa HCKa, 83 OTCYTCTBieMDb eCTeCcTBeHHaro,
MOXeTh CIYXKHTb YKasaHieMb Ha MCTHHHOE OCHOBaHie MHEHisA, OTpH-
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OAI0IAroe XhACTBHTEILHOCTL 00A3aTeIbCTBD Takoro poia. Henbit-
CTBMTEILHHIMH, HHYTOXHHIMH Bb ToH wbph, BB Kakoit ABIMIOTCA
HHYTOKHEIMH 0053aTeIbCTBA POTHBO3AKOHHLIA WIH Ge3HpaBCTBEeH-
HHA, 8T0 MHbHie MXD> BOBCE He OPH3HAETD; HerbHCTBUTEILHEIMH
OHH OOBABIAIOTCA IMIIb Bh TOMDb CMHICTB, 4TO KPeIMTOPD IMIIEHD
Bh HHX'B BOBMOKHOCTH (OPMYIMpoBaTh MCKb, BCIydat HeHcmol-
HeHiA JOIKHMKOMB AbicTBiA, B ompexbiedHod jneHemHol cymmk,
ABIAIOIEACA SKBHBAIEHTOMD €ro HMYIUECTBEHHAr0 HHTepeca.
IIpnunna, TakuMb 00pasoMb, ONATH TAKM YMCTO ITPOLECCYAIbHAS.

Bt BHIy Bcero usuomeHHaro, eCTeCTBEHHbIMD AadbHEHILIAMD
maroMb ABHIOCH OTPUIaHie Kakoi GH TO HH OHIO NPHHIHIIANL-
HOIt CBABM MERIYy MMYLIecTBeHHOM 1hHHOCTBIO ABICTBiA M OPHAH-
4eckoi cuioit obmsaTenscTBa. PhumMTenbHHH 1marL BH STOMD
HampaBlleHin Obllb, Kakb yxke 3ambueHo BHle, crbiants [efiepoMs,
HeJ0OCTaTOUYHQ 0f0oCHOBAaBIMMDL cBoe MHbHie M mocrhjioBareneid He
HameqummMb. HrHopupoBaHie HOBaro TedeHis CO CTOPOHH I'OCHOJA-
cTByolaro MubHiA crbraloch, ofHaKO, HEBOBMOAHHMD Cb ThEX'B
‘I0pb, KaKB BO TrIaBb ero cramu Takie aBTOPUTETHbE OpeNCTa-
BUTEIM IOPUIMYECKOM HAyKH, Kakb BunmuedArs u, Bcrbib 3a
HAMB, IepHHIB.

Baraaxp, Bunmmefiza Momerd OHTH nepefadd cabiyomuMsb
o6pasoms 12).

IlbitcTie, cocTaBisAIlee HpeIMETh 0043aTeIbCTBA, OOLIKHO-
BeHHO OpEJCTABIAETD IS YIPABOMOYEHHAro JeHeRHLIH HHTEpeC .
Yro TaKOH NeHeRHHH HHTepec> Heo0XOWMD, IPYrHMA CIOBAMH,
4910 (aKTh, caMb 10 cebb XoCTATOUYHLI A1d BO3HMKHOBeHid 006d-
8aTelLCTBa, He Bb CHIaXhb OCHOBATH €ro BbL TOMD ciyvyab, ecam

12) Windscheid Pandecten. II. § 250 8% Texcrb u 0co6. npumby. 3.
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cofiepaHieMD ero sBusercs rhicrsie, neHexHo#t ombukb He mof-
laoieecsd, — 3T0 yTBep#AaeTcs 4YacTo, HO 0esb J0CTATOYHLIX'B
OCHOBaHIit; MPHBOJMMHIH B'D J10KA3aTeIbCTBO TAKOI'0 B3IMAAa TEKCTH
L. 9 § 2, D. de statulib. 40. 7 rosopurs mmmb o HeghicTBH-
TEILHOCTH 00A3aTeNLCTBA, HAIpaBleHHAro Ha JOCTaBleHie MpaBa
COGCTBEHHOCTH Ha cBoGoiHaro yenosbka, 4ro ckophe p01KHO OHITH
Ha3BaHO ThACTBieMb HeBO3BMOKHLIMD, YbMB AbHicTBieMD 6es3h HMY-
mecTBerHo#t nhHHOCTH. CBepxh Toro, 3ambuaHie o HeybHCTBH-
TEILHOCTH 00A3ATeNbCTBA, OCHOBAHHOE Ha OTCYTCTBiM B HeMD
UMyniecTBeHHo# nbHHOCTH, cxbraHo 3gbch ML MHMOXOAOMD;
BCAKOMY H3BECTHO, MexLy ThMb, Kakb OOACHO IIOHHMATb BDb
OyKBalIbHOMB CMHCIE TaKif, BHICKa3aHHHA 10 YACTHOMY IOBOXLY,
BHIpa:KeHiA MCTOUYHHKOBD.

Mo:Ho, mpaBia, YKasaTh, OPOJOIKAeTH Bumuuedrs, Ha
whasl psgs MbeTh, BB KOTOPHX'H ABACTBUTEILHHMD OCHOBAHIEMD
phiieHida, oTpuUAlILAre OPHAHYECKYI0 CHly 0013aTelbCTBa, ABIA-
eTCsi OTCYTCTBie MMYIeCTBEHHAr0 MHTEpeca KpeauTopa '3), HO 8TH
whcra Bnomnh ofbAcHmioTeA M3h condemnatio pecuniaria dopmy-
IAPHAro Tpolecca, Bh BULY KoTopod oHM Obimv mucaH. M ne-
CMOTpH Ha cywecTBoBadie condemnatio pecuniaria, Bb APYrHXD
wbcTaxh mpusHaloTCA JAEHCTBHTEIBHHIMH 00A8aTEILCTBA H IpH
OTCYTCTBiM HMYIIECTBEHHAro MHTepeca KpeauTopa!4); crbayers
JyMaTh, YTO BB CIyYasXb Takoro poja pasMbph JeHeRHOH
CYMMH, BL KOTOpOH BLIpa:RalCs IPHTOBOPb, 3aBHCHID OT'H yCMo-

18) L. 7 D. praeser. verb. 19. 5; L. 38 § 17, L. 95 D. de V. O. 45. 1.

14) L. 11 § 1. L. 16 § 1 D. quod vi. 48. 24; L. 3 § 18 D. de hom. lib.
exhib. 43. 20; L. 6 pr. D. de serv. export. 18. 7 u oco6erno L. 54 pr. D,
mand. 17, 1.
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TphHiA cymH. Ecmi-e MarHCTpaTh Kelalb BSATH IEIO B CBOH
PYKH, TO OHD MOI'b BHHYJWTh NOBHHOBEHie NYyTeMDb Halome-
Hif JleHEeRHHX'D IITPAOBD.

Bo BeakoMs cryuah, 3akmodaeTs aBTOpPB, BONPOCH Hporec-
cyailbHHe I CORpEMEeHHar0 mpaBa 3aTpYAHEHilt OpejiCTaBHTH He
MoryTsb. Ipunnyns condemnatio pecuniaria HaMb Yy®IH; NOBH-
HOBeHle CBOeMy NPHI'OBOPY CYAbfi MOKETD BHHYIHTbH JeHERHLIMH
mTpadaMu W aumieHieMs cBoGogn. BT BHEYy 8TOrO, BL OCHO-
BaHie COBpEMEHHaro IpaBa JACLREHD OHWTDL IONOKEHD NPHHIHIID,
YTO He MO:KeTh OHTb OTKAa3aHO BDH INPH3HAHIM IOPHANYECKOH
CHIH 33 003aTeILCTBOMb TOILKO HA TOML OCHOBaHid, 4To XEH-
CTBie, Ha KOTOpOE OHO HAampaBIeHO, He WMBeTH jeHexHo# whH-
HOCTH Jad Kpeauropa. 31 8Toro, KoHeuHo, He crbryers, 4TO-
Ou cyma o0asawh, OWID 3amMuaTh HCTHA BO BChXL 0esdb
HCKIIO4eHid coydYadx’b, It MCKD HaupaBiews Ha JbilctBie, nn-
meHHoe uMyniecrseHHoit bHHOCTH. CyabA He BHIETH 3a mpexh-
JH CBOMX'h IOIHOMOYiff, ecIM OTKARETh BB CBOeH moMoiH Besyk,
rrb Bb OCHOBAHIH TpeGOBaHiA JeAKHTH OPOCTOH KANPH3DL H JACTD
eeé TOIbKO TaMb, T'TE Bh OCHOBAHIH ero J&KHTDH HHTepech, 3a-
CIyRHBaIOMj#, M0 ero MubHilo, opuaMdyeckoit samuTH (berechtig-
tes Interesse). Ecmu s, Hampumbps, Gepy co csoero cochia 06h-
liaHie, YTO OHB MPEKPATATH MBIIAOIYID MOUMDL BAHATIAMDL HIPY
Ha QopTenbAHO — eCTb IH OCHOBaHie J0BBOIMTHL cochry GeaHa-
KasaHHOE HapyIIeHie HQroBopa?

7/ OTOMB BBTIALL Hallerhb TOPAYAI0 SAUIMTHHKS BB IHOD
{/ Iepunra. B KoHCymbTamin, JAaHHOM mo 10BOXy H3BBCTHaro mpo-
{ mecca, nvbBmaro wbcro BB lllBefinapin, BB 1877 1., MeRIy
i yJpeIMTeNLHEIMD KOMMTETOMD IiA NMpoBeieHiA HBKOTOPHX® Kerb-
BHOZIOPORHHIX'> JMHIA W UEHTPAILHHIMTL O0OIIECTBOMD KeTB3HHXD
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A0pors, NMPHHABIINME Ha Ce0s MOCTpOHMKY STHX'H auHi#t, IepuHrs
noApo0HO OCTaHABIHBaeTCA Ha Bompoch o0b MMymecTBeHHOM IhH-
HOCTH 00s3aTelbCTBeHHaro JXHACTBIA M HPUXOJUTH, NIPH HTOMB,
Kb ThMb XKe BHBOJaMb, 9T0 M BuHImEHTH, PacxoiAch, OIHAKO,
¢h NOCIBIHHMD BB YaCTHOCTAXB '%). -

Taxs, IepuHrs orpumaeTs, 4TO Jake BB (GOPMYIAPHOMH
upouecck, mpn rocmoxctet mpaBuia o condemnatio pecuniaria,
0043aTeNbCTBA, IHIIEHHLS MMYLIECTBEHHAr0 HHTepeca, He MOTIH
moryunTh salTh. He crbpyert 3a0hBaTh, rOBOPUTH OHB, UYTO
paloMs ¢b cymbeit Bb Pumb croars eie MarncTpaTh (IpeTops)
H Hemb3d, OpH pa3CcMOTPHHIM pUMCKOM OpraHMsamin cyneGHOM
BIACTH, YNYCKaTh HM3b BHJIa CYIIECTBEHHaro Y4YacTid, KOTOpoe
Ouuro 31ben ome;ieno MaTHCTpPaTy. ITOTH HocrbiHilt pacnoraraeTsb
BB 9TOH 0071acTH THMM e CAMLIMM NPHHYJMTEILHLIMH CPEJICTBAMH,
KOTOPHIA B0OOIE CH BIACTHI0 MArHCTPATa CBA3AHH, a Kb TAKHMb
CPeICTBAMDL NPHHALIERHTH H YIposa JeHeRHHIMH _lurpadamm
(multa) HemokopHEMD '%). CBepx®b Tor(;:_ roBOpHTSH lepuHrs,
rocuojcTByioniee MHbHie He oGpamjaeTs BHHMaHiA Ha TO 06CTO-
ATENLCTBO, YTO M CYIbH MORETDh HOIL30BATLCA JEHHI'aMH HETOILKO
Bh CMHCIE SKOHOMMYECKAI0 SKBHBAIEHTa HMYIECTBeHHOH wWEH-
HOCTH, 4TO  JieHBraMb, KpOME TOro, NpPHCYUIA CHIA CIYRHTD
CPEACTBOMD YJOBIETBOPEHIA HAPYUIEHHWXh HHTEPECOBs HCTHA,
KaKOBH OH HHM OLLIM 9TH WHTepecH. BooOmie rosopa — Cyxb

15) IThering. Rechtsgutachten in Sachen des Interkantonalen Vorbe-
reitungs-Comités der (G#ubahn gegen die Gesellschaft der Schweizerischen
Centralbahn, betreffend die Vollendung und den Betrieb der Wasserfallenbahn
und ihrer Fortsetzung von Solothura nach Shonbiihl. Olten. 1878. Ilepemeua-
TaHO BH ero-xe Jahrbiicher f. Dogmatik. XVIIIL crp. 1—128.

16) 1hering. Gutachten. Jahrb. f. Dogm. XVIIL crp. 55.
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MOKET'h IONL30BATLCH JNEHBMAMH Cb TPoAKoH WBILO0: AaTh moTep-
mhBileMy SKBHBAIEHTDH €ro HMYIIeCTBEHHaro yiepla, HAKasaTh
HEHCOPABHAT0 JOIKHHKA M, HAKOHEI(b, YIOBIETBOPHTH morepmbs-
Waro 3a xaw060e HapylleHie ero MHTEpecoBb, BDL 4eMb OH 9TH
nocrbanie He sakmodaanck (die Aequiralentfunction, Straffunction,
Satisfactionsfunction des Geldes) 17).

B1 o6iuems — lepunrs, Buberh ¢ Bunumeitioms, orpu-
IaeTh CyllecTBOBaHie Kakod OW TO HM OHIO CBASH MEHIY MMY-
1ECTBEHHHIMD XapaKkTepoMb 00s3aTelbCTBeHHaro rbiHcTBiA M 10pH-
JadecKko#t cuioit camoro o043aTeILCTBA, HO OHDL TOYHO TaKKe
JaleKh OTh MHICIM 00BABHTL MCKOMHIME BCAKOE COrialilieHie, Ka-
KoB0 OH HHM Owuio ero cojgepkasie. I[Inrasch omperbiuTh molo-
/KMTEILHBIA TPaHMUW g OTIMYiA XBACTBil, MOrylMX® OHTH
npeaMeToMb 00A3aTelbCTBb, OTH ABHCTRiM j14 BTOrO Hempuroj-
FOAHBIX'B, IepUHI'> OPOBOAMTH STH TIpaHUIH HBCKOILKO MHade,
ybMe Bunpgme#s: oHB IOBOPUTD, YTO IpPeIMETOMD 00A3aTelb-
CTBA He MOryTh OHTb Takis XBHCTBIA, KOTODHA OCHOBAHH Ha
uHTepecaxd obumexnTia u mobesHocTH (Greselligkeits- und Gefal-
ligkeitsverhaltnisse) 18).

. JloBoaul Brmmmeitza u Iepunra He ocrammch G6esp Bo3pa-
KEHIf cO CTOpOHH DOpejCcTaBUTElIed TOCHOACTBYIOMAN0 B3rIA1a ;

17) Ihering. 1. cit. etp. 53 cu.

18) Thering. 1 cit. 91 ca. Brum’ caBIaHH H JApYTis HONKTKH OIpe-
ABiMTh GMuAe TPAEMNN NBACTBIA, MOLYIHX® OHITh HpeIMETOMD O0A3ATEIb-
ctBa. Taxs, amp., Kleine. Genligt ein Affectionsinteresse u 1. 4. mpH3Haerh
JOCTORHKIMD 3AI[MTH NPAaB& BCAKIA He (O3HPABCTBOHHLIA H HO HePA3yMHHIA
unrepech. Kohler. Ueber das Recht der Stiftungen. crp. 243 — Badxift
»DA3YMHBI HHTEpECh, NOCTATOUHO BAXHHA IJA TOro, 4rolH MOpHAHIecKiR
HOPS/I0Ks OpHBEXb H3D 38 Hero Bb NBHAKeHie CBON NPHHYJMTEJbHHA ANIA-

parb (Zwangsappaiat)®.
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CYIHOCTb STHX'h BOBpameHi#t CBOIMTCA Kb TOMY, 49To OLUIO yiKe
HBIOKEHO BHINe H 10STOMy BB Gorbe moapoOHELt pasboph MX'B
MH 31BCh BXOIMTH He cTaHeMb, ThME Gorbe, 4To mpu JaabHbitnreMs
HBIOREHIN HaMDb LPUIETCA HEOTHOKpaTHO BCTphTHTHCA Cb ThMM
me Bompocamd. Ha cTOpoHy HoBaro MwhHifi CTalo, OJHAKO, 3Ha-
YATeIbHOe 9ACI0 IPHCTOBD H TedeHie, Hadalo KOTOPOMY Bh Hallle
Bpems mnoloxman [efteps, Bungwelirs u lepunrs, mocrerneHHo,
TakiMb 00pasoMb, ycuiuBaercA M mpio6pbraers Bce Gombimee M
6olbiee Koam4ecTBo mocihaoBaTeneit ‘9). MoxHo saMbTuTh, BB
3aKI0YeHie, 4TO Ha BTy-HKe TOUKY 3phHiA CTarb M NPOSKTD
TpaKJIaHCKaro yuo:kenia mua I'epuancko#f mmmepin 20).

19) B moapay ero Brckasamch: Ziebarth. Die Realexecution und
die Obligation. crp. 29 cx., 171 ci1. T hon. Rechtsnorm und subjectiv. Recht.
crp. 189. 203. Goldschmidt. Handelsrecht. 2 uan. II. crp. 82 mpum. 26.
Kohler. By crarbh nurnpoB. BL mpum. 18. Baron. Pandect. § 208 u zp.

20) Entwurf eines biirgerlichen Gesetzbuches fiir das Deutsche Reich.
§ 206. Motive. IL. ctp. 5; HO cp. kb 3TOMY § 221 H MOTHBH Kb HeMy (Motive
IL erp. 21 ca).



MmymecTBennbil MHTEpPECH BB 06A3saTens-
+ ¢TBH N0 pumcKomy npasy.

§ 9. O06mig sazaum parepbiimaro msmoZemid.

Hameft cneniaubHoit sajaqelt sBIseTcA uscrbjloBaHie OTHO-
meHiA Kb BOOPOCY O Heo0XOIUMOCTH MMYILECTBEHHAr0 HHTEpeca
BB oOssaTencTBh mpaBa pumckaro. OtrbibHile, Wmbionge 3Ha-
yeHie Jaa phiueHiA STOro BOMpOCAa, NYHKTH BHACHHIMCH, BD
ofleMb, yKe M8 CKAasaHHAro BHIlE M HAMD OCTaeTCH, HOSTOMY,
HAIOMHHBL O HHX'b, 0OPATHTH, CBEPX'h TOI'0, BHHMAHie Ha YaCTHO-
CTH, Cb KOTODHIMH STOTH BONPOCH CBA3AHD CHEMAILHO A pHM-
CKATO MpaBa.

J{0BOIH, Ha KOTOPHIX'h OCHOBHIBAETCSA MOCHOACTBYIIIee MubHie, -
HeMHOTOMMCIEHHE ; MOKHO YTBEDKIATb Jake, YT0, Bh CYIIHOCTH,
BeCh CHOPD CBOTUTCA MCKIIOYHTEILHO Kb HOYBL mpomeccyarbHaro
mpaBa: Kb BONPOCY O BOSMOKHOCTH HIM HEBOBMOKHOCTH JaTh
CyAeOHY10 3all[HTy 0043aTelbCTBaMb, HANPABICHHHMD Ha TEHCTBIA,
IMIIeHHKIA HMMylIecTBeHHO#t IbHHOCTH. CBepX'h> TOr0 YKashHBaeTcA
eme, 0OgHaKo, Ha JBa crbyyiomis ochoBaHiA. IIpemxue Bcero — Ha
IpHPOLY TpamJaHCKaro IpaBa, YaCThb KOTODAro COCTABIAETD
MpaBo 006A3aTENLCTBEHHOE; OTPAHMYMBA# MPHHIMILATLHO 00IACTH
rpa#jaHckaro npasa (3a MCKIOYeHieMD NPaBh CeMeHHLIXB) pery-
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IHpoBaHieMb IPABOOTHOINIEHi# [0 MMYIIECTBY, Kakb 8To ybiae
GOIbIIMHCTBO IOPHCTOBh, €CTECTBEHHO NPHATH Kb BHIBOAY, YTO
o0s3aTerbCTBO, a cibjoBarensHo W xbHcTBie, cocTaBIAIOMIEe P
MeT’h ero, MOIRHE 06IaJaTh WMyIIecTBeHHOH IBHHOCTHIO. 3aTh)
HAKOHEIb, YTBEPKIalTH (YT0, BOpOYeMb, ecTh He Goabe, Ka
JIOTHYECKi# BHIBOAD M8'h UPEABILYILAro), YTo 9TO Tpe(oBaHie E
TeKaeTh H3h HPHPOJH CaMOro oOASaTENLCTBA M  COCTABIAE
o'rnu\mTenuiylo 4epTy NOCIBIHATO OTH APYTHMXD> IHYHEIXD Of
3aHHOCTEH.

OTH TpH JoBoja caMy coGolf oTMEYAIOTH Mojlexallie Halle
GunxkaltmeMy pascMOTpPhHiI0 BOIpOCH, OTBBTH Ha KOTOpHE
AeHb OWTL JaHDb IO OTHOIIEHI Kb DHUMCKOMY NpaBy, HMeH:
BHITEKaeTh IM HeoGXOXMMOCTb MMyIecTBeHHo# mbrHOCTH XBACT!
¥3Dh IOHATIA T'pakJaHCKar0 NpaBa; BHTEKAeTHh IM OHA H3H IO
Tii 00A3aTEeILCTBA ; HAKOHEI'b — BB KAKOX CBA3M CTOMTD ¢
TpeGoBaHie CH OpraHMsaliefi TpaiIaHCKaro mpomecca. Hamio
M8h OTHX'D> Tpex’ BONPOCOBD M NOCBAIEHD BB JalbHbime
HBIOMeHiH 0coOut OoTAEID. '

['pyumipoBka MaTepbla IO YKASaHHHWME TpeMb OTIbIa
N0 HeoOXONMMOCTH SABIAETCH, OJHAKO, UPE3BHYalHO HepaBHOM}
Hoit. Me®ny ThMB, Kakb IlepBhle jBa He OTIMYAIOTCA 0CO0
CIO;RHOCTBIO, TpeTiit TpeGyeTs pascMoTphbHiA mpomeccyaibHol ¢
IMTH BB BaBUCHMOCTH OTH IBYX'Db, CTOAIMXD BDb KIACCHYECK!
BNOXY PAJOMbB, CHCTEMDB: OOHKHOBEHHAro OPOM3BOACTBA IO AbIa:
rpaxjaHckuMb (ordo judiciorum privatorum) m MarmcrpaTHBHA
nTosHaHis (cognitio extra ordinem). B ocHoBaHim BTHXH JBY.
CHCTeMD JIeKAIW HACTOILKO PAsIAYHBE NMPMHUMIN, YTO Pasi'
BTO He MOTIO He OTPAamaThCA, M NEHCTBHTETLHO OTPARAIO!

KaKb Ha Kpyrb HHTepecoBDb, NOJIERANMXD> 3aUTE 1pPH T
8.
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HIH MHOMD NPOH3BOACTBB, Takh M Ha cmocoGh 3amMTH BTHXD
HHTEpecoB. ')

Hcxomolt Touko# upH pascMoTphHiM mIpoIecCyalbHHX'B BO-
IpoCOBDh B3ATDL OyJeTH mpomecch (opmyiApHbifi. Haunmsats no-
XpoGHoe pascMoTphHie B Ipolecca JNerHCaKIiOHHAro Heynoéﬂo
HoTOMYy, 4TO B 9TOH 00zacTH, 3a HeMMbHieMb HNOIHHXD H JO-
croBbpHHXD cBbieHif, xbao cBemoch OWl Kb IOCTPOEHIN IHIO-
Te3b, OHWTL MoxeTh Gonbe uan Menbe npaBiomOJ0OHHXB, HO, BO
BCAKOM'D CIy4Ya’h, IHMUIEHHHXD XOCTATOYHHIX'b (PAKTHYECKUX'H OCHO-
BaHiffl. OcoGoe BHMMaHie IOLKHO OHTH, OfFHako, ofpaieHo Ha Th
Pe3yiIbTaThl, KOTOpHE MNONYYalTCA BBH STOMbL OTHOIIEHIM Jid
IOCTHHIaHOBa MpaBa, I'rb pasnndie MeRLy AByMA ¢opMaMu mpo-
M3BOJCTBa NOTEPSAN0 BCAKOE 3HAYeEHie.

B1 zakmodenie saMbTHMTL ele, 4TO XOTA HAIA 3a1a4ya H
OTPaHMYMBAETCH, B CYI[HOCTH, OTHOIIEHieMDb Kb SalMTEH HeuMy-
INECTBEHHHX'h HHTEPeCOBs MpPaBoMb 06A3aTEIbCTBEHHHMD,
ThMB He MeHbe, HAM'L MpUETCA, A YCTAHOBIEHIA TPABHILHAIX'D, 1O

1) IIpoTHBOIOJIOXKHATO B3TAAJa AEPKUTCA BDL STOMD OTHOIIGHiH [epHHEID.
Orb Ha3hBaeThL Ipy6niMb 3alryxaeHieMb MubBHie, ¥r0 Mexay ordo judici-
orum privatorum It cognitio extra ordinem, MeXay kKoMuereHIniefl cymabH H
KoMIeTeRIliefl MArHCTpaTa CyleCTBOBAJO LUPUHIHIIATLEOS Pa3JiHdie ; omu604-
HHIMB OH'B Ha3HB&ETb H TO yTBepXKIeHie, YTO e THHCTBOHHHMD COJepXaHieMDb
cyaeGHATO TpHTOBOpa Bb $OpPMYIsapHOMD mpomecch Morjo OHTb HPHCYXJeHie
oTBBTUMKA Kb YWIaTh oupexbieHHOA neHexHOA cymmul (Jahrb. f. Dogm.
XVIIL crp. 53 ca.). — 3amumarh Takie BarigAbl, TOBOPHTDH IO STOMY IOBOXY
IlepEMCDH, MOKHO TONLKO IPH KpafiHe IPOH3BOJBLHOMD TOJNKOBAHIH TEKCTYAJb-
HAT0 MATepbsJa: Bb OOHKHOBEHHOMh IPOM3BOACTBS IpeTopd H CYAbsA CTOATDH
He pANOMb, & KaXIbA HA CBOeMb onpeXBieHHOMD MBCTSB ; Bb $OPMyIAPHOMD
nponecch condemnatio pecuniaria Bo BeakoMb cayuah o6a3aTeanHa, OCTHHiA-
HOBY IpaBy OH& BooGuie HenaBbcrHA. Takoft cmoco6nh KoKA3aTeNbLCTBA, 3aMb-
qaerb IlepHMCD, CIYXKMTD JHIIb KO Bpely KOHEYHHXH pe3yJdbTaTOBb, Kb KO-
TOPHIMb OPHXOAHTDL &BTOPD, H Ch KOTOPHIMH, BL o0meMb, Heab3s He COriaa-
cutbcd. Pernice. Labeo. IM'. Crp. 173. mpum. 1.
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HameMy MHEHIO, Touekh SphHiA Ha mocibiHee, KacaThed BONPO-
COBDb, He CTOSIIMX> BD NpPAMO M HEMOCPeJICTBEHHOM CBfA3H Cb
HameH cnemiambHoit TeMoit. Takifi OTCTYIIeHis, OTHOCALACA Kb
Oorke mMpoOROMYy BONpPOCY O 3aMIMThE HEHMYIECTBEHHHXH HHTe-
PECOBDL TPAKIAHCKHMD llpa,BOMtb B0O0IIe — MOTYTH, OJHAKO, CIy-
KATb Kb Oorbe spkoMy ocBbIIeHi0 CHEMiaTbHEIXB BONPOCOBD
00433 TeILCTBEHHATO upaaa).

I'naBa nepBad.

§ 10. OmpexbueHie mOHATIA I'DAKIAHCEATO NPABA.

ITpuctynasa kb KiaccuuKamiv mojneRam@aro pascMoTphHio
MATepbAlla, TPOMaJHOe GONBLUIMHCTBO IOPHCTOBD, CTaBAMXD ce6b
3ajauelfl cucTeMaTHYeCKoe MalOMeHle I'Da:RIAHCKATO paBa, 110CTY-
naers crbiyoumms o6pasomb. Ompexrbimpdb rpamiaHckoe Ipaso,
KaKb COBOKYNHOCTb IOPHIHYECKHX'> HOPMb, peryIMpyoOLIMXD
B3aHMHHIA OTHOIIEHIA YACTHLIX'H JIMI'B, KAKh TAKOBHXD, W COCIAB-
IMCh IpH SToMBb Ha usBbcTHoe ompexbienie Yubmiana publicum
jus est, quod ad statum rei Romanae spectat, privatum quod ad
singulorum utilitatem“, ykasuBaioTB, YTO, KpOMb MpaBOOTHOLIE-
Hiff, BOBHMKAIOIMXDH M8'H COK3a CeMefHaro, mpeIMeTh TIpakiaH-
CKaro mpaBa COCTAaBIAIOTD ABE Ipyuun IOpUIMYECKHX'D OTHOLIe-
Hiff: npaBa BelMHA H 003aTeNbCTBEHHHA, KOTOpHA, BMbeTh
BBATHIA, MOTYTH OLITh HasBaHKl NPABAMH HMYIIECTBEHHHIMH. ')

1) Bb 10ka3aTeqbCTBO CKA3AHHATO MOKHO COCIATECA HA JNOGOR KypCh
TPaxIaHCKaro npaBa. — OTIHIHTENbHAS YepTa OPAB& HACTBICTBEHHATO yCMa-
TPHB&ETCH, Kak'b M3BBCTHO, He BB 0CO60MB XapakTeph COCTABIAIOLIMXD €ro
colepkaHie OPUAUIECKHXD HOPMB, & BB cmoco6b mepexoaa npaBbh OTBb
OJHOTO CY0'HEKT& Kb JAPYTOMY.
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Jloruyecky NpPaBAILHLIMD BHIBOJXOMD OTCIOfa H SABIAETCA NO-
noxkeHie 0 HeOOXOAMMOCTH AlA 00A3aTEILCTBA, KAKD NPAaBa HMY-
ILIECTBEHHAT'0, MMYILeCTBEHHO! IEHHOCTH, KOTOPAd, B'h CBOK 0de-
penb, MoxeTd OHTH UpH3HABaeMa 33 00A3aTEeILCTBOMD IHUIL Bb
ToMb ciydah, eciH el obrajaers u rhiicTBie, cocTaBifAwiee €ro
cogepxatie. DBesycuoBHO joKkasaTeabHYl cHIy BCA 8Ta JAEAYKIis
Moria OH WMBTH, OJHAaKO, 1L BH TOMD ciyuat, eCinGH OCHOB-
Had NOCHIKA, HA KOTOPOH OHa IIOCTpPOEeHa, He MOJIeRala HH-
KakoMy comubHilo. HapbcTHo, Mexiy ThMB, UTO BTO JaleKo He
Takb, YTO @m0 Bompocy 00b omperbieHin rpakiaHCKaro npasa
MubHid KpaltHe HECXOZHH H 4TO GOIBIIMHCTBO ABTOPOBH, pas-
CMATPHBAIOLIMX'> 9TOTD BOIPOCH €X professo, CKIOHHO yCMATpH-
BaTh CY1I€CTBEHHRI! OPH3HAKD IOPHANYECKHX'D HOPMD I'PARIAHCKAr0
XapaKkTepa OTHIOIb He BDL TOMb, YTO X CUeELialbHOH 3anadedt
ABIAETCA PeryIMpoBaHie IPaBOOTHOUIEHiH MO HMYIecTBY 2).

He Bxoas BB mOZpoOHHIY 0030ph MONOKEHiA BOMPOCA O
npupoxh rpakiaHCKaro npaBa BL COBPEMEHHOM KOpHAMYECKOI
Haykh, Bompoca, IajleKo BRIXOAAWIAro 3a nperbin Hameft sazauu,
MH He MOKeMb, OJHAKO, He YKasaTb Ha TO, 4TO TOTH CHOCOOB
o6ocHOBaHiA BHIBOIOBB, Cb KOTOPHIMB MH 31bch BcTphuaemcs,
€noco0b, COCTOALUIH BB IOCTPOEHIH OTBIEUEHHHX'h YMO3aKIIOYeHif
M3b IPOMBBOILHO MOCTABIEHHHX'H OTBIEYEHHHX'B HOCHIOKD, IErKO
BeleTh Kb IOIyYeHil0 HempaBHILHHIXH pesyinTaToBh. OTphTa
Ha BONMPOCH ,YTO TaKoe IPaRIAHCKOe MpaBo“, ,BBH 4YeMDb COCTO-
ATh €ro CYIECTBEHHHA YepPTH“, Helbdd, pash XbI0 HIeTh 0 Mo-

2) Cp. Ahrens. Jurist. Encyclop. crp. 117 ca. 553 ca. T h o n. Rechts-
norm und subjectiv. Recht. T'n. 3 § 14. Mypomnen®. Onpenbienie H
ocHOBHOe pa3nbiemie mpaba.
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JIORNTEILHOMD NpPaBh, HCKATH BB PASCYRICHIAX'H OOMATO XapaK-
Tepa, YMECTHHXL IMIIL BB TOMB CIydah, Korga Hmerca phime-
Hie Ha Jpyro#f BOOpPOCH, KOTOPHH MOKETH OWTh (opMyIHpoO-
BaH'b, HAUPHMEDD, Takb: ,YBMB J 01K H 0 OHTH IPaRIAHCKOe
mpaBo“.

IIpu pascyxpeniaxs nocrbiHsro popa cBobofa wacrhbioBa-
Teldd GesrpaHHYHa, HO TPAKIaHCKOe HpPaBO JaHHATO HAPOJa Ompe-
IbieHo TaKUMD ny’rém; OLITH HE MOKETDH: OHO eCTb COBOKYIHOCTB
HONORUTEILHHX'D IOPAIMIECKHX's HOPMB, PeryIHpYOIMXD H8BE-
CTHHIA CTODOHH KHBHH BTON0 Hapoja BH OmperbIeHHYI SmOXY;
cofepikaHie M XapaKTep’h STUXh HOPMb 3aBHCHTH, BB CBOK Ove-
peib, OTH HOTpeCHOCTeH HApOAHOH :RMBHM H moTpebHOCTEH JaHHOH
BIIOXH; OHO IIOCTENeHHO, XOTH 4YacTo M HeaaMbrTHo, MoaMpuIH-
pyerca nogb BlisHieMb Oes3uHCIeHHAro KOIM4ecTBa (PaKTOpoBD
H, TaKAMDb 00pasoMb, COXpaHAeTHh BOBMORHOCTh BCerAa OTBEYATH
Ha TperbABIAEMHE eMy KASHBIO 3alIPoCH. 3alaBasch MBILI0 ompe-
IBIMTh TIOHATie TpamIaHCKAaro NpaBa JaHHAr0 Hapoja, uacabio-
BaTeldb 00f8aHb, 09TOMY, BHBECTH CBOE ompe[rbieHie A3 MOTHATO
0003phHia BCBX'P MONOAHTETLHHIX'H HOPMB H IMIL mocrk 9TOro
HoTy4YaeTh BOSMOARHOCTH CTPOHTh CBOM JOTHMYeCKie BHIBOAH, He
00acafACh 33 IIATKOCTb OCHOBaHiA.

- Mu, cb cBoet CTOPOHH, CKIOHHH OTHECTH MHOTIfl TpYA-
HOCTH, BOSHMKAWMI{A OpH AambHbiireMb TONKOBAaHIM TPAXIAHCKO-
IpaBOBaro MaTephAla, Ha CUETh HENPABHILHON MOCTAHOBKH HCXOA-
HHX'h HOUOKEHIH, OTHOCA CiOfa #e M Bechb BOOPOCH O HeolXo-
JMMOCTH MMYIIECTBEHHAro xapakTepa ibficTiA Aua I0pHIMYECKOH
cuin 00s3aTerbCTBAa. HEle M3 CTOPOHHMKOBD: I'OCHOJACTBYIOIIAr0
MHbHIA CKIOHHW, Kakb MW BuybiM, OpUBHATh, BB BUIXb HCKIO-
YeHid, rhiCTBUTENLHOCTh 0043aTENLCTBD, IMIIEHHHX'D HMymle-
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CTBEHHaro xapakTepa®), JpyTie YIOBIETBOPAMTCA KOCBEHHHMD
oTHOWleHieM: Kb uMymecTBY ¢). Jlawe oTpHIasd Heo0XoIMMOCTL
Takoro ycuosis, Buammueins, sampumbpb, rbiaers 8TO TOIbKO
[0 OTHONIEHI Kb 00A3aTeILCTBAMB H leraTaMb, He BXOJA Bb
pascMorphHie Gorke ofmaro Bompoca 0 TPHPOXb T'PAKIAHCKAIO
mpaBa’), u ToabKo IepHHTB IpOTEeCTyeTb HPOTHBE YTBepAIeHis,
YTO eJIMHCTBEHHOH 3ajauefl MPaBa CIYRHTD 3AIUATA HHTEPECOBD
HMY1IeCTBEHHHXS %).

ITonnTKM KOHCTPYMpOBaTh IBHCTBHTEILHOCTH 00A3aTEILCTBD,
JMIIEHHHX's WMYIECTBEHHAr0 MHTepeca, KAKb MCKIDYeHie
M3 00laro IPaBUIa He u—ory'n, OJHaKO, He MNpPEeACTABIATH BHA-
YHTEILHHX'D 3ATpyHHeHil. Boupock 00b O0CHOBaHIAXL TaKOIo
MCKIIOYeHi, o mperblaXd ero, BHBHBAKNTDL, BB CBO OYepeib,
ampiopHnle OoTBETH, IMlleHHHE (AKTHYECKOH MOJKIAJIKY, H OTBIE-
YeHHRIA pasCy#KjleHid Ha TaKid TeMH [Jal0Th HOJHHHA POCTOPD
1IpOH8BOIY, FpaHHYaILeMy, Cb OAHOH CTOPOHH, C'b ,HPABCTBEHHHMD
xoaroms“ IIyxXTH, — ¢b Apyro#f ¢b ,HHTEPECOMD, JOCTOMHLIMD
salMTH npaBa“ Bunmueitya n Iepunra, upuyems ompexbienie 1o-
crbaHATO MOHATIA CHOCOOHO yxe caMo mo ce6b LOBECTH Kb upes-
BHYaiHOMY pasHoriaciio mubHiit. Bebh moctpoenia Takoro poja,
suonet ymbernna de lege ferenda, TepanTh mouBy mpH Hacrh-
J0BaHiH BOIPOCOB HOIOKHTEILHATO IIPaBa.

Cepxh TOro, fiCHO, 4TO NpPABHUILHAA TOYKA 8phHiA Ha Bo-
OpoChH O BAIMMTE MHTEPECOBD TOT0 HIH APYTAro poia He MOKETH

3) Hup. ITyxra u, Bcabab 3a HuMb, Buchk a. Stellvertretung. crp.
190, 191.

4) Cp. Baume, crp. 102, mpum. 7.

5) Windscheid. Pandecten. cit. u IIl. § 634. mpam. 1.

6) Ihering. cit. ctp. 50. Ho u IepuErs roBopHTH TOJNBKO O 3a1a9B
mpaBa Boo0mje, & He IPARJAHCKATO IPABA BL IACTHOCTH.
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OWTL yCTaHOBIeHa BB Npefblax’ MCKIMOYHTENBHO 003aTeIbCTBeH-
Haro mpaBa; MWHTepeCH, 3alMIiaeMule M npeclbryeMble myTeMb
00433 TeILCTBEHHHX's OTHOIIEHiH, ABIAIOTCA He Gorbe, KAKD 4acTHIO

. 00IaT0 KpyTa HHTepecoRb, KOTOpHE 6epeTd IOXb CBOK BAIUTY

TpaRiaHCKoe MpaBo0 M 9Ta YacTh He MOXeTh OHTh UPaBHILHO
noHWMaeMa BHB cBAsH CBb IBIHME.

OTtHocuTenbHO BChX'Ds BOMPOCOBD, CBABAHHHX'L CO CBOHCTBOMB
HATEPECOB'D, HOAIEKAIUHUXD SalMTE I'pakIaHCKAaro npasa a priori

‘MOZHO YTBEPHAJaTh IMINL OJHO: YTO HM H3'h OTBICYEHHAr0 IIOHA-

Tif TPaKIaHCKAro UPaBa, HA W3'h HOHATIA OpaBa 06A3aTEILCTBEH-
Haro He MOKeTb OHTbL BHBOIMMO BaKTIOYEHi, YTO M IepBoe H
BTOpoe JONKHO OpaTh Ha ce0a BalUTY HCKIIOUHTEILHO HMYlie-
CTBEHHHX'h HHTEPECOBD YaCTHHXD ImMub. Jpyro#i Bompocs —
JEPRHTCA M TAKOTO B3IIAJd JAHHOE MNOIORHTENLHOE MPaBO JaH-
Haro Hapoja; Jid OTBETa Ha BTOTH BONPOCH HEOOXOAMMO pas-
cMoTphTh mpemie Bcero onpexbieHie, JiaHHOE MOHATII0 rpasjaH-
CKaro OpaBa INOJNO:RMTENLHKIMD 3aKOHOAATENLCTBOMB STOT0 HApOAa
¥ HaMb NpEJCTOMTH Temepb, COMMIACHO CKAasaHHOMY, NOABEPrHYThb
Gorbe moapoGHOMY aHaauM3y ompexbieHie MOHATIA CPARIAHCKATO
UpaBa, YCTaHOBIEHHOE PHMCKHMHM IOPHCTaMH.

YcmatpuBaay im PaMisHe BB I'pakIaHCKOMB IpaBh MCKMO-
YHTEILHO NPaBO HMYIIECTBEHHOE ? BAMMILAIO IM DPHMCKOE Tpa-
AIAHCKOE MPaBO HCKIIOYMTEILHO -HMYIIECTBEHHHe HHTEpech, HMY-
WECTBEHHLA NPABOOTHOIIeHis ?) ?

7) KocBeHHLIMD myTeMB yTBEpAHTONbHB OTBETH HA 3TH BOIPOCH MO-
XeTh OHTH BHIBEJGHD H3b Pas3cyXeHifl exsa JA He BCBXDB lopucToBb. Ilpa
Mofi — MM BeTpBTHAM TOoMbKO Yy V. Liszt'a. (Die Grenzgebieten zwischen
Privatrecht und Strafrecht. § 2. crp. 3). ,PuMckoe rpaxkjgaEckoe mpaBo, roBo-
PATDH 8BTOPD, ABIAETCA HMOUTH HCKIIOYMUTENLHO NPABOMB HMYI@CTBEHHHIMD.
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WssherHoe omperbienie YibmiaHa, KOTOpoe elle ¥ Bh Ha-
CTOAEe BpeMA CIYKHTH MCXO1HOH TouKo# BcEXb pascymueHidt o
mpupoxs TPaKIAHCKATO IPaBa, KIaleTh Bh OCHOBAHie HTOro MO-
HATIA He IMPHBHAKD MMYILECTBeHHON I'BHHOCTH, & NPHBHAKD COBEp-
meHHo WHaro poxa: Onpexbiedie 8To, Kakbs M3BBECTHO, rIacHTh:

Hujus studii duae sunt positiones, publicum et priva-
tum. Publicum jus est, quod ad statum rei Romanae spec-
tat, privatum, quod ad singulorum utilitatem: sunt enim
quaedam publice utilia, quaedam privatim®).

OTIMYMTEIbHE OPHBHAKD T'PAKIAHCKAI0 MPABOOTHOMIEHIA
Yibuiaus, (onperbuenie koToparo, mpHHATOE Bb JIWTECTH M 1OB-
TOpeHHHoe Bh VIHCTHTYLIAX'B, HOCHTH, TakUMb 00pasoMDb, Xapak-
Teps definitio legalis), ycmaTpnsaers B singulorum uti-
litas. Onpexbnenie sTo YibiiaHoMs mojpo6Ho, ofHaKo, Xarbe He
pa3BHBaeTCA ; HHKAKUX'b Gonbe moJpoGHHXD yKasaHit MH He Ha-
 XOZMMBL H BB OCTalbHOMB TekcTh kopupukanin IOcTuHiasa u
ecTOH HaMb He OhIa WBBECTHA OTIHYMTENHHASA UEPTa PHMCKAX'D
IOPHCTOBD — OTCYTCTBie Bh HHX'D CKIOHHOCTH Kb orsneqeim},m'b,
IMLIEHHHMD IPAKTHYECKaro npuMbHeHiA, pasCyRIeHiAMDb, — MHI
MoriM OH JyMaTb, 4TO OHH, MMbA meperh IiasaMd OCTOPORHOE

Topasno mmpe MOHWMAaeTh €ro 3aJayl Telepb, NOHHMAJ0 HXH H Bh NPONLIHeE
BBKa, repMaHCKoe lopuaHdeckoe co3namie. I[puaHamia cO CTOPOHH TrpaXIaH-
CKAr0 IpaBa H 3ANATH ero Tpe6yeTdh IBlasi Macca KH3HEHHHX'D MHTOPOCOBD
K8KDb OTABIALHHIXD JUYHOCTE#, TAKD M OPraHH30BAHHHIXD TOBAPHINECTBD.
Jlast Bach, — BB IPOTHBONOJOKHOCTH PHMIAHAMD, HMYIIECTBEHHOS NPABO
COCTABIAGTH HETOJIbKO He eJHHCTBEHHO®, HO MAKe H He BaxHbAmee conep-
samie mpaBa rpamjasckaro“. IlocubaHee yTBepxueHie, Bb BHAY BCEro H3Jo-
HEHHATO BHIIG, HE MOKETH, KAK'D> HAMD KaxeTcsd, He GHITh HA3BAHO HBCKOILKO
CMBIBIMD.

8) L. 1§ 2 D. de just. et jur. 1. 1. Ulpianus I° 1° instit. cp. § 4 J.
eod. tit. 1. 1.
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saubuanie SIBonena ,omnis definitio in jure civili periculosa est:
parum est enim, ut non subverti possit“?) — wambpenno u co-
3HATEJLHO YKIOHMINCH 0Th (OpMyInpoBaHiA TaKMXB ompexrbueHii,
NoJBEPraiMxhs ONACHOCTH JaudbHbimee cBoGoiHOE pasBHTIe
mpasa '0).

ITousTisi ,singulorum utilitas* cams Yibmians, Kakb Yike
sambueHo, mogpoOHbe He pasBuBaers. Onpenbinpsn, BB JauabHBH-
meMs HM3IOKeHiM, jus publicum 10 ero coxepkaHio, Kakb
»jus, quod in sacris, in sacerdotibus, in magistratibus consistit*
OHDB, -Ch OYEBMJHOM HEHOCIBI0BATENLHOCTHID, OCTaBIAETDH BTY
Touky BsphbHia upun mnepexoxk KB jus privatum u rosopuTs
He O CoOJlepRaHiH, a o npoucxoxjieHin ero: ,collec-
tum etenim est ex naturalibus praeceptis, aut gentium aut
civilibus*.

- flcao, opmaxo, 4ro moHsTie singulorum utilitas pazexo me
OTIMYaeTCH onpe,wknemioc'mo. Braro oTAbIBHBIXH IHIO'B M TOTO
wh1aro, Kb KOTODOMY. OHM HPHHALIERATH, — OGIIECTBA, CTOATH
MeRILy coboft BB CBSA3H HACTONBKO THBCHOM, 4YTO pasindie MERKLY
HAMH 9aCTO YCMOTPhTH Helerko M BDb CIy4adx’b HOZOGHAro poja
9pe3BHYaitHO TPYiHO ompexbinTs, mModTOMY, NOIRHA M H3BBCTHAA
0pHIMYecKas HOpMa OWThL OTHeceHa Kb jus publicum i kb

9) L. 202. D. de R. J. 60. 17.

10) Cxra3aHHOe BB TOKCTB MOKOTH IOKA3aThCA NPOCTHIMB 060pOTOMD
pbuu. Ho uap phimenis, kotopoe repmanckifi Entwurf eines Biirgerl. Gesetzb.
OPHHATD IO NOBOJAY 9TOT0 BOINPOCA, BUAHO, YTO CO3HATENbHO® YKJIOHEHie OTb
TAKAX’b onpenbieHil BoBce He eCTh Bellb HeBO3MOXKHAA. Bb camoMb 1bub
— Entwurf oTka3nBaeTcs naTh ompexbieHie NOBATIA rpamaaHECKaro mnpasa
,TAKDB KAK'b OTBJIGYECHHO®, IHAAKTHYECKOEe pCarpaHHdeHie ofnacrefi IpaBa rpa-
HKOAHCKATO H OGLIECTBEHHAN0 HH Kb deMy, kpoMb Bo3bymmaemia coMmbmif,
He Begernb“. Motive. L. crp. 1.
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jus privatum. Vkasaunas TpyiHocTb 3ambueHa Ohlna, KOHEYHO,
JaBHO. Y#&e rIocca cHaGkaeTh cCloBa ,singulorum utilitatem“
npumbuaniems : ,scilicet principaliter, secundarium ad publicam
utilitatem: expedit enim reipublicae, ne quis re sua male utatur,
OTHWJb, BIOpOYEMb, He CHOCOGCTBYIOIMME pasbAcHeHil0 rhia.
To-xme caMoe crbayeTs ckasaTb H 0 pascysueHiaxs Jonerna,
KOTOpHI! BJaeTcA B MHOTOCIOBHOe ompexbleHie TEpPMHHa IIOCCH
»principaliter, Mazo ocTaHaBIMBAACH Ha CaMOH CYIIHOCTH BO-
mpoca ')

Hemsa He mpusHaTh, 9TO H3B> OPOTHBONONOKEHifA, BH KaKoe
Vapmass nocrapuas jus publicum u jus privatum, msBiewn 9TO
au6o ompexbuenHoe rhiicTBhTensHO He nerko.  MomHO OnI0 O,
IpaBjia, OCHOBHIBAfICH Ha ero-me JalbHbimeMb MaloxkeHiH, yTBep-
KIaTh, UTO Bce, YTO He ,consistit in sacris, in sacerdotibus, in
magistratibus* npuHagneRNTH Kb 00JACTH TPaRJAHCKAro mpaBa
H PeryiupyeTcs TPaRIAHCKO-IpaBOBHIMH HopMamu. Ho acHo, 1To,
JaBas I'pakIaHCKOMY OPaBY TaKoe, YHCTO OTPHIATeIbHOe, ompexh-
leHie, MH BHOCUMT BB 8Ty 001aCTh M YTON0BHOE IPaBO, H yTOIOB-
HHIfl nponeccd M T. A. IlomuTKa ycTpaHuTh 8TO mocrbjicTeie ThMB
3ambyaHieMDb, 4TO YTOIOBHOE IIPABO OXPAHAETH ITPEHMYILECTBEHHO
WHTepecH OCILECTBA, a He HHTEPECH YACTHHIX'B JHI'b, KAaKb TaKO-
BHX'B, BpAIb IH JACTDh Kakie 100 pe3yIbTaTH, Bb BHIY YKa-
3aHHOH ye TPYIHOCTH IIPOBECTH TOUHYI0 I'DaHb MERIYy HHTepe-
caMH [epBaro M BTOParo poja.

ITosBonNTEILHO, OJHAKO, BAJATHCA BOIPOCOMb, He NEKATD
I mpuYMHa BChX'D BOBHHKAOIMX'H, TAKHMB 00pasoMb, 3aTpyA-
HeHiA BL TOMB, YTO CIOBa YibliaHa IOABEPralTCA TOIKOBAHIAMD

11) Com. de jure civ. L. IL. ¢. 7. N. 2.
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TaKOTO pPOJa, KaKHX'hb CaMb OHL BOBCe He WMBIL Bb BHLY; YTO
Bh BHpaXeHiAX'> IOPUCTa CTApalOTCA HAffITH TAaKOM CMHCITD,
KakoH MMB BL STH BhHpameHid He OHIDb BIOKeHB. BB camoms
xbrb, — pascMaTpHBaA TEKCTh Oe3b 3apaHbe COCTaBIEHHAro,
mpexB3ATaro MHbHiA, Hemb3s He HPHATH Kb yObmieHilo, yro moxrs
moaTie jus privatum Yibmaus rbHCTBHTENLHO WOXBOAMTDL BCe
TO, YTO HE BXOJHTH BDb Ph3KO M TOYHO IPOBEAEHHLSA HWMDL I'pa-
HAOH jus publicum. He GynerTs, Kakh HaMb KameTcs, CIMIIKOMD
cMBINMD 3aKili0deHie, YTO YKa3aHHHH TeKCTh BoBCe He MMEIB
Bb BHIY JaTh onperbieHie TpaRIaHCKAro mpaBa B TOMD CMHCTE,
Kako# MH OpHAaeMD 9TOMY MOHATII0 BB HAacToAllee BpeMA, YTO
DOXb jus privatum WPHCTD OOHMMAETDh He TPAKIAHCKOE HPaBO
Bb HamleMb CMHCTE, a mMpaBo, peryIHpylniee B3au M-
HHfA OTHOMEHIiA YaCTHHX'> IHND, KaKD TAKO-
BH X b, He3aBHCHMO OT'h MX> OTHOHeEHiA KB rocyaapctsy. Bb
8TOMb CMBICTE, ON's MOHATIe jus privatum Bo BcAKoMs cydah 1010M-
IyTH M YTONOBHOE IPaBO, H YTONOBHHIA MpOLECC: M MHOroOe H3'h
Toro, YTO MH B'b Hallle BpeMA 0THOCHM K'b IPaBY 00M[eCTBEHHOMY '2).

Kb ToMy e ‘BWBOXy NDHMBOTMTL M Dpa3scMoTphHie Bcero
X0Ja MHICIe#t BB JanbbitlieMh HanoxeHiH IOPHCTa, KOTOPOMY, Cb
8TOl ToukM spbHis, He MO®ETD GHITH crbaaHo yupeka BB Helo-
crbroBaTeILHOCTH : TOBOPHTH O HPOMCXOAIeHiM jus publicum us-
IMIHe, TaKbs Kakd jus publicum Bcerja okawmerca ,ipsius pro-

\ 12) Crbayerr 8saMBTHTH, 9YTO H TepMMHD Ljus publicum* He Bceraa
yunorpeGasercs Bb TOMBb CMBLIGTB, KaKofl eMy OIPHIAAHD BL YKASAHHOMD TOKCTH.
Bb Apyrux®s MBCTAXH HCTOYHHKOBL OH'D HMBerb, HAIpUMBDPH, 3HaYeHie I p H-
HYNHTeJABbHORA HOPMH, Takb HOp. BB L. 838 D. de pact. 2. 14; L. 20
pr. D. de religios. 11. 7; L. 42 D. de op. lib. 89. 1; L.. 45 § 1 D. de R. dJ. 50. 17.
Cp. Bavigny. Syst. L crp. 58. Windscheid. Pandect. I. § 80. mpum. 1,
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prium civitatis“, oHo Bcerna Gyzers Takumn ,quod quisque po-
pulus ipse sibi constituit“, mosToMy oHo MokerTs OHTL HeMej-
JeHHO-Ke ompexbleHo Mo COfepPRAHiI0, YTO, KAKb MW BHTBIH, H
uvbers Mbcro BB JrbHcTBHTemsHOCTH. BesA ocTaulbHas COBOKyn-
HOCTb T'PARIAHCKO-IIPABOBRIX'> HOPM'b, omperbleHHas Cb OTpHIA-
TeIbHOM CTOPOHHW Y:ke HOIORHTEIbHHMD omperbleHieMtb jus pu-
blicum, Mo:keTh GWTH HENOCPEACTBEHHO DPasCMOTphHA MO Ppasiu-
yil) Bb OPOMCXOKIEHIH H €CTeCTBEHHHIMD ABIAETCA, MOSTOMY,
JambHbitmee sambuanie ,collectum etenim est ex naturalibus prae-
ceptis, aut gentium, aut civilibus. Eme scwbe ckasauHoe moa-
TBepRJaerca ThMu npuMbpaMn, KoTophe YIbmiaHh NPHBOAHTDH
M1 PasIMYHHIX'D OTHOIIEHi#t cBoero jus privatum. Vim et
injuriam propellere, bella introducere, regna condere, gentes dis-
cernere — Bce 9T0 OPUMEPH, KOTOpHe BpAlh IM ORTH OH IpH-
3HAHH YJauYHLIMH Jif UOfACHEHiA MOHATIA Hamer o TpaRiaH-
CKaro npaBa ; MeXIy TEMD, I0DMCTH 6e3D BCAKAro saTpyAHeHis
NOIL3YIOTCA MMM JIf BHfCHEHiA MOHATiA jus gentium, Kakb 4acTH
jus privatum 13),

Mu mpuxogums kb yObmueHilo, yTo omperbuenie Vibiiasa,
Bh TOMB CMHCIS, Bb KAKOMH OHO JaHO OLUI0 CAMHMB ABTODOMD,
He MOKeTh IERATh BB OCHOBaHIM omperbleHias TpaRIAHCKAro
IpaBa, TaKh Kakb IOHATiE jus privatum BL puMCKOMB cMECTH
M TOHATiE HAIIEr0 TPAKIAHCKArO IpaBa — JBL BeIMUHHH Heco-
nawbpumusa. Bo BeakoMb we cryuah, pnMckoe ompexbienie jus
privatum He JaeT'h HHKAKOTO OCHOBAHiA YTBEDKIATH, YTO OB
singulorum utilitas moHMMaeTCA HMCKIOYHTEILHO MUMYIIIECTBEHHLIH,
JEHERHEIH MHTEPECH.

18) L. 8 D. just. et jur. 1. 1. L. 6. D. eod.
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HasuBas HEBOBMORHOCTHI) HONHTKH CO3IATh ompexbienie
HOHATISI TPAKIAHCKATO OpPaBa NMyTeMb OTBIEYEHHAro DPasCy:RIeHid,
M MMBIM yRe COydalt yKkasaTh, YTO ompexbienie 8TO IOLKHO
OHTH OCHOBaHO Ha MNOAPOGHOMB pascMOTPhHHIM BCell COBOKYMHOCTH
IOPHANYECKUX'D> HODMD, HPH3HABAEMHX'D JAHHHIMB IONOKHTETbHLIMD
IPABOMD 83 HOPMH IDaXIaHCKO-NIpaBoBHA. COMHHTEeNbHHE CIy-
YaH BOSMOXHH M 3rbch; W 31bch, mosToMy, HMbeTDh 3HadeHie BO-
mpoch O IpH3HAKB, Ha OCHOBaHIM KOTOparo M umbin OH B03-
MORHOCTh PaslIMyaTh HOPMHl MpaBa I'PakIAHCKAr0 OTh HOPMB 00-
IECTBEHHAro mpaBa. 'Takod WIPHBHAKD JOLKEHD OLITH YCMATDPH-
BaeMb Bb CH0COGbL ocyiiecTBIeHiA JaHHOH HODMH, T. €. BBb 3a-
muTh e rpamiaHcKuMB cyfoMb (judicium privatum) 14).

Ilpaanuns, Ha KOTOPOMB OCHOBaHD STOTh IIPHSHAKDL Ppas-
IMYis, OPHHUMI'B, YTO OTIAMYMTEIbHBI! NPHBHAKD T'PakJaHCKAro
1paBa B CY(YbEKTHBHOMS CMBICTE €CTh AT NOCTBIHAr0 rpakiaH-
CKMMBb HCKOMB, — HOBHIMb Ha3BaH'b ORTb He MOKETDH: 6yLyuH TOUHO
¢opuymnpoBans M o6ocHoBaHD ToHOMD, OHDL elmie A0 Hero OHID
Gorbe wmM Mewbe fCHO BHICKAsaHD ApYTHMH aBTopamu '%). JlepH-
Oyprs 3ambyaers IO STOMYy NOBOLY, YTO TaKOH IIPH3HAKDB NpH-
rogeH’s ckopbe BB KadecTBE PYKOBOAALIEH HHMTH JIs IpaKTHYe-
ckaro npumbHeHis mpaBa, ybMb BB KadecTBh cyulecTBeHHOMN
YepTH AIA ompexbleHias IPHPOAN IPamIAHCKHX'D OPABOOTHOMIEHIH ;
OHb YKa3HBaeTh Ha TO 0OCTOATEILCTBO, YTO ,€CIH BOSHHKAETD
couHbHie BH TOMB, MOKETH IM JAHHOE IIPaBO OHTH OCYIIECTBIEHO

14) O nbuexin judicia ma publica u privata cp. Hartmann. Der ordo
judiciorum privatorum u 1. 4. 2 Haa. crp. 311 c1. Bethmann-Hollweg.
Civilproz. 1. § 80. crp. 93 ci. II. § 70 crp. 92 cx. 99 § 81 crp. 180 cu.

16) T hon. Rechtsnorm und subjectives Recht. crp. 131. Z. 8 ca. H
opuM. 3.
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IyTeMb TPARIAHCKAr0 NMpomecca, H eci coMHbHie 8TO He MOKETH
OnTh pasphileHo Ha OCHOBAHIM WM MOJORMTEILHArO MpenHCAHiA
BaKOHa MIH cyjleOHoM npakTMkn — cyaba TEMb He Mewbe Oy-
IeTb BHHY®IeH'B, Jid phbimmeHia Takoro comybHida, BepHYTHCA Kb
OpPHHOMNiaTeHOH Toukh sphHiA M pascMOTPBTB, CTOHTBs M BB
JaHHOMD cIyuat Ha nepBoMb miaHb HHTEpeCh YaCTHATO IMIA
HIH HHTepech obulecTsa.“ '®) Bnomwb mpaBuibHoe camo mo ceh,
samwbuaHie [epHOypra He Mo:KeTdb, 0HaKO, HMBTh mpuMbHEHIA Kb
PHMCKOMY 0NpaBy : Bb 9TOMDB InocrbiHeMs phub MoKeTbh WITH
He O BOBHMKHOBEHIM HOBHX'b IIPHTS3aHilt, a aumb o CBOHCTBH
ThX> HOPMD, OTHOCHTEIbHO CH0CO0a NPAKTHYECKAr0 OCYILIecTBIe-
Hifl KOTOPHX'> BONPOCH y:kKe phieHD JaBHO; i PHMCKATO HPABA
MOKHO, II0STOMY, He 0macafch OMHOOKB, YCTAHOBHTb, Bh Kade-
crBb 061[ar0 mpaBHIa, YTO l_c'_l,_i}l__s_yx_'iya_tqm NPHHAJIEKAIO BCA-
Koe MPaBOOTHOMIEHie, KOTopoe samuilialoch mocpeicTBoMb judi-
cium privatum 17),

" "OCHOBHBAACH HA HTOMT MPHSHAKS, ML MOKEM, TAKHME 00pa-
30Mb, OPOBEPATH Ha OTABILHHX'D ITPABOOTHONIEHIAX'H, AABAIO IH,
M KAKHMbL MMEHHO Cmoco60Mb, DPHMCKOE IDaXIaHCKOe IPaBO 3a-
IMTY HHTEpecaMDb HeHMyinecTBeHHhMDb. OcTaBasch IpH STOMD
BB npexbiaxt Hamefl 3ajauM, T. e. pasCMaTpnHBas BTOTH BO-
npoch CIIEIIATLHO 110 OTHOMIEHID K IpaBy 006S3aTeILCTBEHHOMY,
Mhl KOCHEMCH, OJHaKO, BB HBCKOILKHX'h CIOBaX'b, Bb CBOEMDH
wberd, M Beumaro npaBa, rab Bompocy 0 HeMMYTIECTBEHHOMD
HHTepech Takke He MoXeTh OHTL OTKasaHO BB WSBBCTHOMD

16) Dernburg. Pandect. I. § 21 crp. 47.
17) Kb judicia privata Bb 8ToMB CMBHICTB (BhL TPOTHBOLOJOXHOCTH pu-
blica) mpuragiexarp u cognitiones extra ordinem.
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SHa4eHIH. OT0 ThMBL MeHbe MOKHO CUMTATh HBIMINIHAMD, YTO
BCAKi#f TPARIAHCKIM MCKDB, BB TOMD YHCIE W BelHbL, BeIeTD
Kb YCTaHOBIEHiK) 06A3aTeIhCTBEHHATO OTHOLIEHIA MERKLY CTOPO-
HaMA, BB CHIy oO6uiaro mpaBmia ,judicio contrahitur,‘

I'maBa BTOpAad.

OtHowenie Bonpoca 0 HemmyuiecTBeHHOMD WHTepect BB oba3areascret
Kb npupoat nocabamaro.

§ 11. O06mia sambuamis.

Hanaras cocTosiHie COBpeMEHHOH IMTepaTypH M0 HalleMy
Bompocy, MW MMBan yxe ciydait 3aMBTHTH, 9TO MHOTie aBTOpH
CTaBATDH CYIIECTBEHHOCTh TPeGOBaHiA 0 HAIWYHOCTH HMMYIIeCTBeH-
Haro WHrepeca Bh 00s3aTelbCTBE BB CBA3L Ch OPHPOION STOrO
nocIbJHAro0, Kak’hs NPABOOTHOILEHIA, BXOJAIIAT0 Bh 061aCTh IPaBa
HMYINecTBeHHaro. IIpaBHIBLHOCTH TAKOr'0 YTBEP:KIEHiA, MOCKOIbKY
OHO OCHOBHIBaeTCH Ha COO0pameHifixXDb oOllefl NIPHPOAH IpakiaH-
CKaro InpaBa, OHJa y&Ke OTYACTH PascMOTPBHa BB MpeILAYIEMB
naparpadh ; Hamelt Oanxaitmeit sajaded sBidercs, xarbe, uacrh-
J0BATh, MOKETh I Takoe TpeGoBaHie OHTL BHIBEIEHO MW3B IMO-
HATIA caMoro 00A3aTeNbCTBA H, BB YACTHOCTH, ONPABILIBAETCA
IH OHO TEKCTAMH DHMMCKAaro mpaBa, NPHBOIMMHIMA BB €ro Mmojl-
TBep:kieHie. IIpeiBapuTenbHO, NONKHO, OIHAKO, OGPATHTL BHHMa-
Hie eme Ha crbaynomee. '

Ha ocHoBHo#t U Cyl[eCTBEHHHH BOIPOCH : HHYTORH O IH
00513aTeILCTRO, IMIIEHHOE WMYIECTBEHHAro HHTepeca, HpAMaro

H KaTeropuyeckaro orBhTa MH He HaXoJ¥MMb NMOYTH HHU Y Koro,
9
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XOTA KOCBEHHO Kb STOMY pesyIbTaTy NOPHXOIATH, KOHedHo, BCh
CTOPOHHMKH Heo06XOIMMOCTH TaKOTO HMHTepeca. Boo6me — mpH
OmuxadimemMs pascMOTphHIM Bcero Marepbfila 10 BONPOCY O He-
NMylleCTBeHHOMb HHTepech BB 0043aTeanCcTBh, HENMbSA He BHHECTH
yObiraenida, 4ro, Bb CYIHOCTH, BeChb CIOPH HIETh O JABYX'H BO-
Npocax’s COBEPUICHHO PA3INYHHX'b, YTO He MOXKETH He OTpa-
3UTHCA HEBHTOAHO H& NPABHILHOCTH M fICHOCTH KOHEYHHX'h BHI-
BoioBh. Phub Bejerca mnpeuMyniecTBeHHo He o0 AbftcTBHTENH-
HOCTH MIM HeXbHCTBHTENBHOCTH 0043aTeNLCTBA, & O MPaKTHYECKoH
OCYILIECTBUMOCTH €ro: B JOKasaTeTbCTBO HHYTORHOCTH TaKHX'B
0043aTeILCTB, BB OOoabNIMHCTBL Cly4YaeBb, YKasHBalTh, BB
KOHI'L KOHIIOBB, Ha HEBO3MO:RHOCTb OUBHMTL BB JeHbraxb Ibi-
cTBie, Crosilee BHL BCAKOM CBSBH CH MMYIECTBOMB. 4UTO TaKoe
NpaKTHUYeCKOe IpenircrBie M IWpHIHYEeCKasdA HH-
9TO:RHOCTb 00A3aTeNLCTBA AAJEKO He OFHO M TO-Ke, ACHO, OJHAKO,
caMo coGolt: mocrbaHAA He JONYCKAeTDh BO3HHKHOBEHiA IpaBa,
nepBoe — OTHOCHTCA IWIIb Kb MPaKTHYECKOMY OCYIIECTBIEHii0
€ro M B3aBHCHTD HCKIYATEILHO OTH OPTaHWB3alliH TI'paKIAHCKATO
npomecca, paBHO Kakb OTH CBOHCTBa TEX'D CPeJCTBB, KaRifl JaHH
TPaRIAHCKOMY CYAy Ais NpHBeJeHiA ero mpuroBOpoBb RH HCHOI-
Herie. IIpemmonoxmBh, 4To AbHCTBie, He MPEICTABIAKIEE HMY-
1leCTBeHHO! IBHHOCTH B> MOMEHTH BOBHMKHOBeHis 00A3aTeIhCTBa
(Hnp. BB MOMEHTD BaKIIOYeHiA IOToBopa), MONYYaeTD Takylw LbH-
HOCThb BrocabacTBiu ') — Mu JKomwRHH GyieMb pHUMTH Bompoch

1) Takoe nmo3mEbimee NPHBCTYILUIeHie HMMYIIOCTBeHHON I'BHHOCTH MoO-
&eTh IMPOU3OAATH PA3THYHKMD 06pasoMb: NBACTBie MOXeTh NOCTYIHMTH BB
rpaxgauckifi o6opoTs mocwb 3aKiod9eHis N0rosopa; Kb JOroBopy Ho3faEbe
MOXeTH GHTH HpHGABIEGHO COTJAlIeHie 0 HeyCTORKD; KPeaUTOPL MOXeTh CO-
TIACHTbCA BIOCTBACTBIM BO3HArPAIHMTH NOJNKHHKA 38 CoBepiIemie XBACTBia
HT I
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o cyas6h Takoro o0A3aTelbCTBa COBEpIIEHHO MHAYe, Bb 3ABHCH-
MOCTH OTH TOTO, OOBABHMDL IH MH €r0 HHYTORHHIMDB Cb CAMAro
HAYAla, MIM-Ke TONbKO MPAKTHIECKH HEOCYIeCTBHMhMDL. O TOMD,
YTO0 HerBHCTBHTEILHOCTL 00A3aTENbCTR, IMIIEHHHX's AMYIeCTBEH-
HATO MHTepeca, ecTb HeTEACTBATENLHOCTh COBEDUIEHHO 0CO0ATo
poia, Ierko McmbusdeMas IPOCTHMD NIpHGaBieHieML JI0T0BOpa O
HeycTolkb, HaMb MPHXOIMIOCH Y:ke [OBOPHTH BHIe 2).

He mamo CrIoco6CTBOBANO JalbHBHIIEMy 8aTEeMHEHiI0 BCero Bo-
mpoca euie W To 06CTOATENbCTBO, UTO, BB KadecTBh HCX0AHATO
NyHKTa JaTbHBAIIMXD pascymieHilt, oHD 4acTto (opMyaupyercs
Bb crbayomems Baxbh: ,J0mKHO IM mpaBo OpaTh Ha cebA 8a-
mMTy WHTepeca ocobaro npucrpactia (Affectionsinteresse)¢, mo-
CTaTOYeHs I TAKOM MHTepech Ad nperbaBleHia Acka ). Takas
T0CTaHOBKA CIY:RHTD TOIHKO Kb BOBHHKHOBeHiI0 OTABILHATO cropa
0 TOMB, 9YTO TaKoe ,HHTepech ocobaro mpucrpactia (Affections-
interesse)“ u j0“kakux'h NpexbIOBTL OHD NMPaBOML MOKETDH GHITH
3alMIaeMDb, IPHUEMDb OHAa-/Re BHIBHBAETDH I[peACTaBleHie, 9YTO
0Th NpaBa TPeOYIOTDH BaAIMTH HH Ha YeMb He OCHOBAHHHIX'H IpH-

2) Cp. § 8 crp. 108 c1. Tamb ke GhI0 yKa3aHO, YT0 HpnbaBieHie coria-
meHis 0 HOYCTOAKB Kb HOroBOPY HHUTOKHOMY, IOPHAHYECKON CHIBI H CAMO HO
uaberb. Cp. 00b stoMb Windscheid. Pandect. § 286 mp. 2. Arndts.
Pand. § 211. Dernburg. Pand. II. § 46 crp. 126. 061 06s3aTeabLCTBAXD,
HANPABJIGHHKIX'D> Ha ABACTBiA HeBO3MOKHHA — L. 69 D. de V. O. 45. 1. ,nec
poena rei impossibilis comittetur.* Taxumb 06pas3omb, H3D 06mAro IPABHIA
IBraercd [OJOKHTENbHO® HCKINYeHIe Bb NMOXb3Y 0643aTeNbCTBD, JHIIeHHHXD
AMYNIeCTBEHHOR I'BHHOCTH ; MCKII04eHie, JJs KOTOPAaro MOXKHO, KOHEYHO, CO-
caatbest Ha L. 38 § 17 D. de V. 0. 45. 1. u § 19 J. de inut. stip 8. 19, wo
OCHOBAHIA KOTOpParo Tpe6yRTh Gorbe TOYHAr0 HM3CIBIOBAHISA.

3) Taxp mnp. Kleine nmpsaMo qaers cBoeMy H3cIBI0oBaHi0, MOCBAMICH-
HOMY HameMy Bompocy aariaBie: Geniigt Affectionsinteresse bei Geltend-
machung eines Forderungsrechts.
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CTpacTi#f M KampusoBbh OTTBIBHHXE 1MIb*). KoHCTpyHpoBaThH
IOpHAMYECKiA MOHATIA Ha Takoit mouBh, 0ueBWHO, HEBOBMORHO H
IOSTOMY, OCTaBIAA HOKa BH CTOpoHE BONpOChH O TOMB, Kakie
MMeHHO MHTEpeCH MOTYTDH OHTh NMPH3HAHH JOCTOMHHIMH BAIATH
mpaBa MH, BL CrbIyoieMs, GyieMb MCRATh 0TBETa Ha BONPOCH,
¢dopMynpoBaHL BL Gorbe o0umieMDb BHIB, HMEHHO: ,MORHO IH,
Ha OCHOBAHiH HCTOYHMKOBB, YTBEP:KIATh, YTO PHMCKOE IpaBo 00b-
ABIAN0 HEXBACTBATENLHHMA 00f3aTEIbCTBA, IWINEHHLA HMyIle-
cTBeHHaro mHTepeca.“ OTBBETDH 9TOTH 6yleTH JaHD Bb HacTodA-
meft raapb IMpeMMYIIeCTBEHHO MO OTHOMEHI Kb mpasy IOcru-
HiaHa; MCTOpHYECKie MOMEHTH, HMbIOlie BbL STOMDH OTHOMEHIA
sHayenie, OyxyTs oTMbyeHH BB crbayomems oTxbub.

§ 12. Herourmgm: L. 9 § 2 D. de statulib. 40. 7.

910 KacaeTcs, NpexIe BCero, 1o caMoro ompexbleHis mo-
HATIA 00A3aTEILCTBA Bh HCTOYHMKAX'B, TO IO STOMY LOBOLY MOKHO
OT'PAHAYATLCA OTHAMB saMbuaHieMb, HMEHHO, YTO HH Bb 00mIeMD
omperbieHin, fasHomMs BB pr. J. de obligat. 1. 13.

Obligatio est juris vinculum, quo necessitate adstringi-

mur alicujus solvendae rei secundum nostrae civitatis jura?)

HH BB Gorbe moxpoGHOMB OOBACHEHIH CYIIHOCTH BTOTO OTHOMIEHiA,
Kakoe Jaerh Ilasers BH L. 8 pr. D. de O. et A. 44. 7.

4) O snaveHin TepMHHOBD ,affectus”, ,affectio® BB HCTOTHHRAXD CM.
BHme § 3 crp. 16 mpuM. 2; 3TH TEPMHHH, K8KD MH YKA3HBAJH, Bcerjia
YUOTpe6asioTes Bb CMbiCrh cepbe3HOf IPHBA3AHHOCTH, COPLE3HAr0 HHTEpecs,
KOTOPHeE IJs mpaBa G6e3pasiHYHHIME EHKOHMD 00pasoMb HA3BAHH OHTL He
MOTYTB.

1) O 3maveniu Tepmuna solvere cp. L. 176 D.de V. 8. 650. 16. Ulpia-
nus I° 45°. ad Sabinum ,,... solvere dicimus eum, qui fecit quod facere
- promisit®.
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Paulus 19, 20, ingtitutionum. Obligationum sub-
stantia non in eo consistit, ut aliquod corpus nostrum aut
servitutem nostram faciat, sed ut alium nobis adstringat ad
dandum aliquid, vel faciendum, vel praestandum.

0 HeoOXOIMMOCTH HMYIECTBEHHar0 MHTepeca He YIOMMHAETCH
BoBce. BT 0Ka3aTeILCTBO CYIUECTBEHHOCTH TAKOro TpeGoBaHis
AbnaloTes, MO9TOMY, CCHUIKM He Ha YKasaHHHEe TEKCTH, a Ha
parh ApYTHXB,  mMenHo: Ha L. 9 § 2 D. de statulib. 40. 7,
L.95D. de V. 0. 45.1, L. 8§ 6 D. mand. 17. 1, L. 7
D. praescr. verb. 19. 5, L. 33 pr. D. ad leg. Aquil. 9. 2. u
L. 38§ 17. D. de V. 0. 45. 1. (§ 19 J. de inutil. stip. 3. 19).
K1 nogpoGHoMy 'paacuorp'k}ﬁlo BCEX'h STHX'D TEKCTOBDL MH
Temeph H LEPeXOfUMb.

L L.9 § 2 D. de statulib. 40. 7. Ulpianus 19. 200.
ad Sabinum. Illud tractatum est, an liberatio contingat ei
qui noxae dederit statuliberum. Et Octavenus putabat libe-
rari: ot idem dicebat et si ex stipulatu Stichum deberet
eumque statuliberum solvisset: nam et si ante solutionem
ad libertatem pervenisset, extingueretur obligatio tota: ea
enim in cbligatione consistere, quae pecunia
lui praestarique possunt, libertas autem pecunia lui
non potest nec reparari potest. Quae sententia mihi vide-
tur vera.

ITpuBegennHit $parMenTs Yibmada, Toudbe rosops, — mo-
noKeHie, HA KOTOPOMBH 0CHOBaHO phiueHie I0pHCTa, CIYRHTDH, KAk
¥8BECTHO, TMaBHHMB JIOBOZOMB BB PYKAaX'hb CTODOHHMKOBD B3IIAla
0 HEeoOXOIMMOCTH HMYIIeCTBEHHAaro MHTepeca Bb 00A3aTelbCTBE.
BuckasnBaemoe OkTaBeHOMD yTBepieHie, (yTBepKieHie Cb KOTO-
PHMDb BHONHE cornamaercd M YIbiaHb) NOHHMAeMoe GObIIMH-
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CTBOMD BB TOMB CMHCIB, 9TO cofepxaHie 003aTeILCTBA JOIKHO
OHTb CHOCOGHHMD Kb JeHexHo# ombukb dopumymupoBaHo, Ha
IepBHIil B3riAlb, HACTOALKO SCHO H KATErOPHYHO, YTO BCAKOe
OTpHIiaHie ero 3HaveHis iozxm Ka3aThesA HOMKTKOH, He Hebiolmel
HHKAaKHX'h LIAHCOBDL Ha yCmbXd. -

He ycrpauueh Cb JOporH TAKOrO MNpENATCTBiA, Hebas
6Lu10, 0lHAaKO, He CTAHOBACHL Bh MOJHOEe mpoTuBophuie ¢b HcTOY-
HHKaMM, OpaThCs 83 BalUMTY HPOTHBONONOAEHAr0 BSrifia O He-
CYIIECTBEHHOCTH MMYILECTBEHHAT'0 MOMEHTa M1 XEHCTBHTEILHOCTH
0043aTeIbCTBa, N09TOMY BuHmuEAIb, KO B3riasjyy KOTOparo mpH-
coeaunnica u Iepunrs, crapaerca mpuaats L. 9 § 2 cit. Takoft
CMHCI'b, KOTOpLfi He mexrh O, mo Kpaitne#t whph, abcomoTno
Bb pasphab cb saupuuaemoit WMu Teopieit. (6a aBropa mpHOE-
raTh Kb CIBIYOMEMy TOIKOBAHiI.

Bb upuBeseHHHX® BBb TeKCTh CIyuyadx’b, rOBOPATD OHH,
0043aTeIbCTBA, 0 KOTOPHX'h YIOMMHAETDH ¥ IbIiaHDb, ABIATCA He-
CTOIbKO 00A3aTeIbCTBAMH IMIEHHHIMH HMYIECTBEHHAr0 HHTepeca,
CKOIbKO 00A3aTeIbCTBaMH HEBOSMOKHEIMH (WpejocTaBleHie IpPaBa
co6CcTBeHHOCTH Ha cBoGojHaro deinosbka). O6a OHH YKAa3HBAIOTDH
elle U Ha& TO, YTO Heuh3d NOHWMATL Bb OYKBaIbHOMDB CMHCIB
o0ulis BhpaKeHid HCTOYHHKOBD, CTBIAHHHA 00 KAKOMY In60 4acT-
HOMY CIy49alo 2).

' OB nocrbuHMME 10BOJOMD cormamaercs M Kueiime, TepBLIA
OHD CYHTaeTh He YOLIMTeILHHMDb. ,¥YIbliaHb, TOBOPHTH OH'B,
nscrbayeTs 0043aTeIbCTBO, 0 KOTOPOMD HJIeTh phub, HMEHHO CB
TOYKH 3phHiA JeHeKHAr0 HHTepeca M, CCHIAACH IIPH STOMD elie

2) Windscheid. Pandect. 1. § 250 mpuM. 3. lhering. Jahrb. f.
Dogm. XVIIL crp. 80. 81.
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H Ha japyraro opucta, OxraBeHa, BHOMHE mocuboBaTeIbHO MY
XOJUTH Kb BHIBOLY, YTO WCK'h, HANpPaBIEHHH! Ha mepefayy B
cobcrBenHocTh statuliber'a, jomgens moracHyTh, Kakb TOABKO INC
crbuHift JocTHrB CBOGOXHI, T. €. NepecTarb OHTbL HMYIIECTBEE
HEMD 00HeKTOMD 3).

My, c¢b cBoeit CTOpOHH, CUMTad OPABMILHHMD B 00IlieM
HO HeyJAauHo 000CHOBaHHLIMB, TOIKoBaHie Bunmue#na n Iepunr:
He MOKeMD COITMaCHThCsA, Ipekie BCero, Cb yTBep#ieHiems Hieite
4T0 BOIPOCH O IEHCTBUTEILHOCTH 0058aTe bCTEA uscrbayerc
YibmaHoMb ¢b TOUKW 8phHIA jeHeRHO# LhHHOCTH mocabaHATC
IOPHCTDH TOBOPATH O TOMB ,an liberatio contingat*, ,an oblig:
tio extingueretur“, Bompocs o jneHexHOMB MHTEpech BHCTymaeT]
OPUTOMD JIOBOIBLHO HEOXKHMIAHHO, TOIBKO BDb BSaKMOYATEILHEX
CIOBaX'> PASCYMMEHiA, BOBCe He COCTABIAH €ro leHTpaibHar
nynkta. Bubers ¢b ThMb, ocTaBiAA ake BB CTOPOHB TO OCHC
BaHie, Kakoe Hal0Th CBOEMY TOIKOBAHII Kak'hb BuHmme#ms, Tak
1 lepuHrh, MH TOIaraeMb, YTO HHYTO Hach He MPHHY:KI2eT
BupbTh BH 3ambyaHiu ,ea enim in obligatione consistere, qua
pecunia lui praestarique possunt‘‘, obumee mpaBuIo, YCTpaHHT
KOTOpoe CB JIOPOTH MO#KHO GbuI0 OH TOIBKO YKasaHieMb Ha OIa(
HOCTH IIOHMMATH TaKif NpaBula Bb GYKBAIbHOMDL CMHCTE.

IIpucTynas, ¢b cBoelt CTOpPOHH, Kb MHTEPIpPETAliH JaHHAT
TEKCTa, MW OTMBTHMD, HpeRje Bcero, TO 0GCTOATEILCTBO, I
pbub BB HeMb MIETH O TPeX’b DPABIHYHEIXD CIYYaAXD:

1. An liberatio contingat ei qui noxae dederit statuliberum

2. OcoGomnzaerca M JHOmKHMED, 8i ex stipulatu Stichw
deberet, eumque statuliberum solvisset.

38) Kleine. Gentigt u 1. 1. cp. 14, 15.
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3) OcsoGomnaerca ma oHb, si Stichus ante solutionem ad
libertatem pervenisset.

Ka#u#t H3D STHX'H TPeX'h BONPOCOBD Mhl M JOLKHH PA3CMO-
TpbTh OTIrBILHO, eciM FeraeMb ompeXbINTb TOYHO, HACKOIBKO
Kb KaRIOMYy W3'h HAX'b NMOIXOIATDH OCHOBaHie, mpuBoanMoe OKTa-
BEHOMDb W YibmiaHoms. OOGpaTuMcd Kb IepBOMY M3B STHX'L BO-
IPOCOBD.

1. An liberatio contingat ei, qui noxae dederit statuliberum?

OTBETH Ha Hero 3aBHCHTH OTD JalbHbHIIAro BOmpoca: OTIM-
yaerca uu Thmb mHbo statuliber, eme ne momyumsui# cBoGOIEI,
OTb OOhKHOBeHHaro pala, uiH HETH. Ecau HETH — To colcTBeH-
HHKD, KoTophit statuliberum noxae dederit, He momers He GuTh
OCBOGOAJICHHEIMD OTDH JEeKAAro Ha HeMb 0043aTelbCTBa, TaKb
KaKb OHBb IMIIL OCYIeCTBIAETh CBOe HpaBo Ha pala.

IIpaMot u oO6uiift oTBbTs Ha BTOTDH AANLWBHIIA Bompoch
naers Hawb Ilommoniit b L. 26 pr. D. de statulib. 40. 7.

Pomponius 10. 180 ad Q. Mucium. Statuliberi a
ceteris servis nostris nihilo paene differunt. Et ideo quod
ad actiones vel ex delicto venientes vel ex negotio
gesto contractu pertinet, ejusdem condicionis sunt statuli-
beri cujus ceteri.

Takoro-we wmubHiA Ghau M craphifuie 0OPHCTH, Ha KOTO-
pux® cchinaerca I'a#t Bs L. 15. D. de nox. act. 9. 4.

Gaius 19 69 ad edict. provinc. Praetor decernere de-
bet translationem judicii in statuliberum fieri: si vero rei
judicandae tempore adhuc in suspenso sit statuta libertas,
Sabinus et Cassius liberari heredem putant tradendo (Trib.
— mancipando (.) servum, quia toto suo jure cederet:
quod et verum est.
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YcTaHOBHBD BTOTH NYHKTH (TOTH, YTO MEKAY HOIOKEHieMD
statuliber'a xo mactTynumewia condicio libertatis u wonomeniems
0OHIKHOBEHHAr0 pala HHKAaKOM DPasHMIE He CYIIECTBYeTH), MHI
MOReMB NepeiiTH Kb pascMoTphHIO BTOparo ciydad, Takb Kakb

phileHie ero 3aBHCHTDH OTH THXD &e MOMEMTOBB, 4TO M pbhiue- .

Hie mepBaro.

2. OcBoGomaeTcas IM JOLKHMKDB, 8i ex stipulatu Stichum
deberet, eumque statuliberum solvisset?

OCHOBHBasACh Ha TOIBKO YTO NPHBEJEHHHXB TeKcTaxb Ilom-
noHiA ¥ 'as oTBBTH Ha 00a HocTaBleHHHe BOOpPOCa AATb He-
Tpymio. Ecm ,statuliberi a ceteris servis nostris nihilo paene
differunt“; ecaim oHM M BB JCIMKTHHXD MCKaX'h U Bh HCKAXb
no jorosopams ,ejusdem condicionis sunt, cujus ceteri servi;
ecli, HaKOHeWb, COGCTBEHHHKD, KOTOPHH HX'b TPaupyeTdh (MaH-
uMoMpyers), uxb ,toto suo jure cedit“, — pp Takoms cayuah
ACHO, 9TO Kakb TOTB ,qui noxae dederit statuliberum“, Taxs
H ToTHh ,.qui ex stipulatu Stichum deberet, eumque statuliberum
solvisset*, ocBoGoknaerca oTb cBoero ofgsaTenncTsa. (O6sg3aH-
HOCTb JOIKHHKA CBOJMTCA BB 000MX'B CIYYafAXDb Kb 00A3aHHOCTH
»Servum Stichum dare (dedere)* w sTy ofmsaHHOCTh OHB HCHON-
HHETD, TaKb Kakb servus Stichus u statuliber Stichus ects
OIMHB H TOTH Ke O0BEeKTD.

§flcHo, uyTo BB 060MX'H 1IepPBHX'H CIYYaAXh BOHPOCH O TOMb
WIM MHOMB XapakTeph nHTepeca BDL 0043aTeanCTBh He HrpaeTs
HHKaKOl poIM, m0STOMY OCHOBaHie ,,6a enim in obligatione e. g. 8.
Kb [epBHMDL JIBYMb CIyuYadMb He UMBEETDH HHMKAKOTO OTHOILEHis
M NPHUBEJEHO CremialbHo i phuleHis TpeThAro, KOTOPHH, KakDb
MH cefiyach yObmuMcsA, sHaYMTeNbHO cIomHbBe. ITOTH Tperiit
cryda#t crbxyiouwis.
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3. OcsoOGomnaerca an promissor Stichi, si Stichus ante solu-
tionem ad libertatem pervenisset.

o phmenin OxkTaBesa M Yibniaia — 06A3ATENLCTBO 1I0-
racaers (extinguitur obligatio tota); mua oGocHomamis sToro ph-
lieHiA W NPHBOAUTCA HOTy4MBIIEe TaKYH W3BBCTHOCTbL HOTOXeHie
,,6a enim in obligatione consistere, quae pecunia lui praestarique
possunt*; mouzomexie, KOTOpoMy NpHIAETCA CMHCIB, 4TO 0032~
TeILCTBO CTaHOBHTCA HelbACTBHTEILHHMD HOTOMY, 4To o00d3aH-
HOCTh JIOJKHMKA JHIINIACH TONO MMYIIECTBEHHAro XapaKkTepa, Ka-
KuMb o01ajaaa.

ITosBomMTeNLHO, OJHAKO, CHPOCHTH: TOYHO 1M 00H3aTEILCTBO
BO BCAKOMD CiIyuyah IMIIaeTcA TaKOro XapaKTepa; TOYHO IH HCKD
KpelMTOpa J0IKeHh GHTh Hanpaplenwdh HempembHHo Ha luitio
reparatio libertatis u me sBagerca am, ckophe, cogepwauieMb
STOT'0 HCK3 TOTH HMYIIECTBeHHW ymiepGb, KOTOPHI BOSHHKAETD
ISl KPeIUTOpa M3h HEBOSBMOKHOCTH NOILYUMTh paba? JIpyruuu
ClI0BaMH: COOTBBTCTBYeTh JIM mpHBelieHHOe Y IbIiaHOMB OCHOBaHie,
eCTi INOHMMAThL HocrbiHee BB CMHCTE 00Mar0 mpaBWia, TOMY
phimexilo, KoTopoe OPHCTH WAL HEro BHBOAUTD ?

Yto KacaeTcA [0 BTOr0 BOHpOca, TO 3aMBTHMDL, mpeste
BCero, 4To s AHATOTHUHLIX'D CTyyaeRDh HO3Ke HACTyNawias
HeXBHCTBUTEILHOCTL 00A3aTelbCTBa OGOCHOBHIBAETCA HHade.

Crumyasuisi, Kaks M8BECTHO, HAYTOAKHA Cb CaMaro Hayala
,81 id, quod dari stipulamur, tale sit, ut dari non possit . . .
velut si quis hominem liberum, quem servum esse credebat, sti-
puletur4). HuuromHo#t BL 3aBHCHMOCTH OTH O0GCTOATENLCTB,

4)Gai. 8. § 97; L.18 9 D.de O. et A. 44.7; cf. § 1. 2. J. de inut.
stip. 3. 19.
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103Ke HACTYIMBUIMX'D, CTHNYIANiA rbiaercs, ,,licet ab initio uti-
liter res in stipulatum deducta sit, si postea in earum qua causa,
de quibus supra dictum est, sine facto promissoris devenerit:
extinguitur stipulatio*%), Taks Kak®, noscusers Ilasern: ,,una
atque eadem causa et liberandi et obligandi est: quod aut dari
non potest aut dari potest8). Ewme scHbe Ta-Ke nies Bupa-
wena IlommoHiems : ,,Verborum obligatio, roBopuT® 8TOTH WpHCTH,
aut naturaliter resolvitur aut civiliter; naturaliter, veluti solutione,
aut cum res in stipulationem deducta in rebus humanis esse
desiit* 7).

Cxyua#t, 0o KoTopoMb 10BOpATH OKTaBeHb M YIbIiaHb —
a0COII0THO AHAJOTMYHEINA: CTHIYIMPOBaHHHI palh HCYesh, OHD
nepecTalb CyHeCTBOBaTh, HepecTalb OWTh O00LEKTOMD IpakiaH-
CKaro 060poTa, CTHIYIALiA, BB CHIy STOr0 O6CTOATENLCTBA . in
eum casum deducta est, quo ab initio consistere non potuit“;
00A3aTeILCTBO, H& Hell 0CHOBAHHOe, moracio naturaliter u mprATOMS
MMeHHO BeabicTBie To#f UpHYMHH, HA KOTOPYI0 ykasnBaeTdb [lou-
HoHi#t. [loracio OH, mpH NOAOOHHIX'H 0GCTOATENLCTBAX'D, H 00A3a-
TelIbCTBO, HampaBleHHOe Ha TaKoH Oo0BEeKTh, KOTOpHHA 10 caMoif
npupoxh cBoeft, cmocoGeHh Kb TodHOM JeHewruol owbbkb. 9ro
KATEropuueckd noiTBepkiaercd, Hmp., L. 81 D. de V. 0. 45. 1.

Paulus 19 129 ad Sabinum. Si certos nummos, puta
qui in arca sint, stipulatus sim et hi sine culpa promissoris
perierint, nihil nobis debeturs$).

5) § 2 J. de inut. stip. 8. 19. L. 88 § 5 D. de V. O. 4b. 1.
6) L. 83 § b cit.

7) L. 107 D. de solut. et liberat. 48. 3.

8) Cp. L. 26 § 1. L. 47 § 4, 6 D. de legat. 1°. (30).
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Cawpr Yipma#as, B L. 51 D. de V. 0. 45. 1. phmaers
TOTH ®e cIyyal, o KoTopomb Hiers pbu Bb L. 9 § 2 cit,
MHade, 0es8B BCAKOM CCHUIKM Ha HEJOCTATOKD HMYIIECTBEHHATO
nHTepeca. OHD TOBOPHTD:

Is, qui alienum servum promisit, perducto eo ad liber-
tatem ex stipulatu actione non tenetur: sufficit enim si
dolo culpave careat. (Ulpianus. 19. 510. ad edictum)®).
Baumaiimas npHuxHa, 10 KOTOPOH 00ABATETLCTBO BO BCHX'H

BTHX'h CIydYadXb, BKIWYad ciopa ke L. 9 § 2 D. cit., obpapas-
eTcsl IPEeKpaTHBIUNMCH, €CThb, TAKHME 06pasoMb, 108&e HACTYIMB-
lee ¥cYesHOBeHie, YHHYTOReHie 00beKTa; BOIPOCH — IOYEMY Bb
L. 6 § 2 Yiboiads cocialca Ha Jpyroe OCHOBaHie, MW OCTABHMD
NOKa OTKPHTHMD W cuepsBa sawbTHMD crbayiwoiee.

K+ cnoBams Tekcra YibmaHa ,stataliberum solvisset“,
raocca abuaerTs npumbyasie : ,sine suo facto“, T. e., mpH ToM: ycro-
BiM, 9T00H pabb crbuanca statuliber’omt we Berbicrsie xhitcrsia
caMoro IOIKHHRA; Ha TO XRe TpeGoBaie ,sine culpa promissoris“,
~8ine facto promissoris“ ykaswBalTH M BCh mpHUBeJEHHHE BHIIIE
TekcTH. EcIM MH mpexmonoxuMb, 4To Takoe factum, Takaa culpa
promissoris Ha aume Hmbercd — TOTA3 CTHIYIANA, OYEBAIHO,
He TOracaeTdb; JIOLKHHKD OCTAETCA JOIKHMKOMB M CYXDh He Ha0aB-
IsieTea OTB 3ajaun ,oubHuBaTh cBoGoxy“, BbpHbe ke rosopsa
— ymep6b, OpoHCUIeH Uil IS KpeanTOpa OTH HEHCIOTHeHid
0043aTeILCTBA JOIKHHKOMD ; CCHUKA Ha TeKCTh YIbIIaHa BB
TaKUX'b CIy4YafAXb elBa-I4 0cBo6oiMiIa OHl JIOIKHHKA OTBH OTBET-

9) Cp. Takxke moxpo6HOe H TouHOe HManoxenie IlaBna BbL.91 §1 D. de
V. 0. 45. 1, rab ACHO YKA3HBAOTCA HACTOSIAS IPHIMHA OCBOGOXIeHIA
ROJIKHAKA.
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CTBEHHOCTH, KaKb He OCBOOOAIaeTH €ro, BbL TaKoMb cIydah
M CCHUIKA, IPH JPYTHX'D O0CTOATENLCTBAX'H BHOIHE IBHCTBATENH-
Had, Ha YHWYTOXeHie 00BeKTa o0a3arenbcTBa. CaMuit cmocols,
KOTODHIMB MOeT's IPOHBBOTHTLCS OLBHKA 0GHEKTa IIPH TAKOTO POjia
ycioBiaxb, ykasaHs Bb L. 5 § 4 D. de in lit. jur. 12. 3.
Marcianus. 19 49 regularum. Plane interdum et in
actione stricti judicii in litem jurandum est, veluti si pro-
missor Stichi moram fecerit et Stichus decesserit, quia ju-
dex aestimare sing relatione jurisjurandi non potest rem
quae non extat.

Cryva#t Yibmana aomkeHs ORIb OH, 0YeBHMAHO, OWTHL ph-
IleHDb Ha OCHOBaHIM BTHX'H iK€ NPABHIb. T0 Cb TOUKM 3phHiA
paGoBiarbipueckaro Hapoja IPHHLAINE . libertas inaestimabilis res
est“ BooOme A0IKeHD: OLITH MOHAMAEMD OYeHb YCIOBHO; 4TO 00b-
ABIATH CBOGOAY Heo'BHMMHIML GiaroMb Cb 8TOH ToukH 3phHisa
noxo:RUTeNbHO HeBbpHO, — 8T0 oTMbuaeTs M Ilepuucs. Ilpaso,
KoTopoMy Ohnula M3BbCTHa mpojaia CBOOGOJHLIX'D IOJeH BB pal-
CTBO, TOBOPHTD OH'B, HE MO0 BATPYNHHThCA OWBHKOM BOILHO-
oTHyilleHHaro, a Ha [Ibrb HuWKOTAa M He 8aTPyAHAIOCH: IPH
H3BBCTHHX'D YCIOBIAX'> MORHO ORIO TPeGoBaTh OTH pala, He-
TNPABHUIEHO OTHYIIEHHATO Ha BONO, YIUIATH €ro COGCTBEHHOH WBHHL.
MMnepaTopckie 3akoHW phmialoTh Jake STOTH BONPOCH BB KO-
POTKHX'DL CIOBaX'hb: KAKILM TaKoH Bonmoo'mymeﬂuuﬁ JOIREHD
yuiaTHTh 3a ce6a 2000 cecrepumist 10).

Jlarke — Hem8A YmycKaTh M3 BHAA, UTO BO BCEMB TEKCTh
L. 9 § 2 cit. roBoputca Tombko o crumyramin M noxae deditio,
T. €. 005 nckax® stricti juris. PacrnpocrpanaTh mpaBuio, IpH-

10) Pernice. Labeo. III'. crp. 192.
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naraeMoe Kb STHMb HCKaMb, Ha BCh 00sA3aTelbCTBA, BB TOMD
yuerk W Ha obligationes bonae fidei, Mu He wmbews HR-
KAKOTO IpaBa M, yRe NOATOMY, NMPHHOHOY .ea in obligatione e.
¢. 8.“ MOReTHh OHTH, BB KpaiHeMDb cryuah, IpHAaBaeMo TOILKO
OrpaHHYeHHOe 3HadeHie.

W gh#icrBuTenntHo, MW HMbeMDb NOIHO® OCHOBAHie yTBep-
RIATh, YTO BL 00#3aTeILCTBAXL honae fidei aHasornynne Bompo-
" cH phmamich copepmenHo nHaue. Memry TEMB, Kakh CTHIY-
aanis Ha dare cBoGogHAro uenoBhKa eIMHOIIACHO HPHBHAETCH
HHYTORHOH — TOYHO TAKKE eIHHOTIACHO YTBEp:RIaeTCH, YTO
KYIUIA — IpOjla:ka €ro BledeTh 8a cofoft [Opmanyeckia nocrba-
crBifa. [lommnoHilt KaTeropuueckn sasBiserTh, 4To .ot liberi ho-
minis, et loci sacri et religiosi, qui haberi mon potest, emptio
intelligitur, si ab ignorante emitur“, To-xe caMoe mOXTBEPRIBIOTD,
unp., IOnans, JIununit Pyduns, Mogectnss u ap.'') Mexxy
ThMp BB actio empti oubika cBoGoan mpeicTaBMTH 1A CyAa
KOHEYHO He MeHbIIE 3aTpyiHeHi#t, wbMr BB condictio triticaria.

IIpnunHy TAaKOTO HENOHATHAro, Ha NEPBHH BArIAXDb, SBIE-
Hif, Kakb oOCyXleHieé IByX> BNOIHE aHANOTHYHHIXD CIY4aeBD
PasIMYHO, CMOTpA MOTOMY, OTHOCHTCA JH JaHHEI CIydYafi Kb
obligationes bonae fidei wim stricti juris, kakt BHBOEH KiaMe-
TPAIbHO MPOTHBOMONORHKIXS HOCTHICTBIA BB 3aBHCHMOCTH OTH
(opMn BOBHMKHOBeHifi O00S3aTENbCTBA, OOBACHHTH, OJHAKO, Ha
Hall'b BATIAALB, HETPY/AHO, €CIM, OCTABHBD BDH CTOPOHB MaTepb-
AIIBHOe. I'PARIAHCKOE MpaBo, 0OPATHThL BHHMAHIE HA IpoLECCyalb-

HYI0 CTOPOHY BOIIPOCA.

1) L. 4, L. 62§ 6. L. 70 D. de contr. empt. 18. 1. L. 39 § 8 D. de
evict. 21. 2.
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Wcks W3h CTHANMYNANiW, HampaBleHHo# Ha ompexrbieHHRIH
MATepbANBHLI 00BeKTH (certa res) Haswmanca condictio triticaria
u nvbre dopmyny: ,.S. p. Nm, Nm, A0 A9 (certam rem, B®
AagHoMD cuydal servum Stichum) dare oporiere, quanti ea res
est, tantam pecuniam Nm, Nm, A9, A0 condemna. S. n. p. a.“

dopmysa actio empti raacmaa 6H NMPHOIMBHTENLHO TAKD:
~Quod As. As. de NO. NO, (rem) emit.... quidquid ob eam
rem Nm, Nm, A0 A0 dare facere oportet ex fide bona.....
condemna. S. n. p. a.* '

Ecan v 3anoaHnuMt npnBeJeHHHe GIaHKH haKTaMH, AaHHBIMH
KaKIHMD M3B JABYX'h HAlMXD CIy4YaeBDb, TO MH HeMejleHHo yOrh-
anMest, yto Mexny condictio triticaria u mckaMu M3 JOroBOpoB™
bonae fidei He Mormo He cymiecTBOBATL UPHHLMINATLHATO pPas-

aNYis.

Crunynsmis, HampaBleHHas Ha dare cBoGojaHaro uenoBhka,
H@ MOKETh He OWTh HUYTORHOM, TaKkb Kakb camo dare (mpego-
cTaplieHie mpaBa COGCTBEHHOCTH) HEBOBMOKHO; CTHNYIALIA HAMpaB-
JeHHas Ha dare pa0a, JIOIRHa IOTEPATH CHIY, Kakb TOIbKO palh
HepecTaeTh CYNeCTBOBATh, TaKh KaKh HCYe38eTh O0LEKTH, Ha
KOTOpH HampaBieHo dare oportere MckoBo#f (opMyanl. A Takb
Kak'’b YHHUTOXeHie, HCUe3HOBeHie 00GbeKTa MPOMSOULIO He Mo BUHb
JowrHHKa (sine culpa promissoris), To, Ha Mbero ero, apyraro
obbexkta orBbTCcTBeHHOCTH (culpa promissoris, culpam pta.estare)
He CTAHOBWTCH; TAKNMDL 06pasoMb, Bb HCKb HCYesaoTh BCh
ycuopia, Heo6Xopumbia s condemnatio. Kb ombuxh csoGoam
(aestimatio libertatis) Bo Bcems mpomecch He BecTphuaercs HH Ma-
rh#maro moBoga, TaKh 4YTO BHpaxeHie TekcTa ,libertas autem
pecunia lui non potest nec repari potest* ykasnBaeTs TOIBKO
Ha TO OGCTOATENLCTBO, YTO MCUESHYBINi# OOGBEKTH CTUIYIALiH

IRl At L5 S
REARREAAEL e SR
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He MOReTHh OHITh BHOBb BOSBpallleWh Ha CBoe MBCTO, & Kb
onbukb ero BB JeHprax’s HETH HHNKAKOTO OCHOBaHis, BCrhicTBie
otcyTeTBia culpa promissoris 12),

Cb apyro#t cropoHn — cofepiRadie GopMyin BB judicium
bonae fidei abiaeTs NOHATHHMEB, mOYEMY KYNIA-IPOAAXKA, ITped-
MeTOMBb KOTOpoil Ohah CBOGOMHBIA 4enoBbKDb, BledeTh 8a coboft
opuandeckis nocrbacrsia. Dare csoGognaro uerosbka oueBHIHO
HEeBOBMOAKHO, HO TOYHO TaK:ike OYeBHJHO, 4YTO BcIydal Hemcmoa:-
HeHiA 00sA3aHHOCTeH, BHTEKAIHX's M3 JOrOBOPa KYNIH-IPOJAKH,
MpoJaBeIb Ha OCHOBaHIM BTOr0 JoroBopa (ob eam rem) Momerdb
nath um crbuats (dare facere) gwro muGyap xpyroe (quidquid).
Ecau, TaknMb 00pasoMb, CTAIO HEBO3MOKHHMD TOUHOe HCIIONHE-
Hie I0roBopa, TO, MpH H3BBCTHHXB YCIOBiAX'B, Ha NOLKHHKA Ha-
Jaralrcs, B3aMbHB 9TOro, Apyria 00A3aHHOCTH.

Kakp 61 To HM OHIO, M3 CKa3aHHAro Bhillle BO BCAKOMD
cryyat scHo, uro aestimatio libertatis, o koropoit Gyaro Omi
uaeTs 1bio Bb JaHHOMDB ciaydab, Bb TBACTBHTENLHOCTH SaTpYA-
HeHiff HAKAKMXD> He NpPEICTABILIa H HPEICTABIATL HE MOr:a.
3aThus — He Mewbe fACHO, YTO MCTHHHAH NPHUHHA, TOYEMY CTH-
nyasuis TepAers Bb ciydab L. 9 § 2 cit. cuay, ecTh ncuesHo-
Benie 06BeKTa 0043aTennCTBa Gesh BHHH IOLRHHKA 13). Ocraercs,

12) Pernice. Labeo. IlI'. crp. 190 —193 mpHXoAHTH KB TBMDL Xe pe-
3yJbTATAMD HBCKOILKO HHHMDL IyTeMb. Bb cioBax®b libertas pecunia lui non
potest OHDL BHAMTHL YKasaHie Ha HEBO3MOKHOCTh BepHYTbh HCBOGOXKIGHHArO
paba o6paTEO BDL PaGCTBO MyTeMb YACTHATO COTJAleHiA; BbL CJa0BAX® liber-
tas reparari non potest — moBTOpeHie H3BBCTHATO NpPaBHI4, Wr0 -NPOTHBDH
OTHycKa Ha Bomio in integram restitutio me zaercs, co cceurkoft Ha L. 9 § 6,
L. 48 § 1 D. de minor. 4. 4. L. 9. D. de appelat. 49. 1.

18) BB uuTHpoBaEHOMD yiKe, dparmenth Ilasna (L. 83 § 6 D. de V. O.
45. 1. ,,una atque eadem causa et liberandi et obligandi est, quod aut dari non
possit aut dari possit.“ MEl Berpbyaems odeBHHOe yKa3aHie Ha dare oportere
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N0BTOMY, OTBETHTH TONLKO Ha OJMHD BONPOCH HMEHHO: II0YeMy
Kakb OKTaBeH'b, TaK'b M YIbIIaHD CCHIAIOTCA Ha IPYTYI0 IPHUHHY
noramiedis 00A3aTeILCTBA.

Hawmt y®e npuxomuioch YNOMHHATh O TOMb, YTO Mh, CB
CBOEH CTOPOHH, He MOKeMDb COrIacCHThLCA CO B3TIAAOMDB, KOTOPHHA
yCMATpHBAaeTh Bb MSBECTHHXDB CIOBax’b ,ea enim in obligatione
e. q. 8.“ ofllee HpaBHIO, OTHOCANEECA KO BCHME 00fi3aTelb-
cTBaMb. Byib 8TO MHade — TaKoe HPaBHIO, KOHEUHO, HE MOII0
Ob OHTh yYCTpaHeHO HHKAKWMM TOIKOBAHIAMH H eJHHCTBEHHHIMD
HCXOIOMDB s NOJOpPBaHIA ero 3HaveHias ocraBalcd OH HMEHHO
€nocods, Kb KoTopoMy mpubbraors Bunmmeitas u Iepuurs, T. e.
HalOMHHAHie 0 TOMB, YTO OOIMiA BHpameHiA MCTOYHHKOBD He
JOIRHH OHITh NOHMMAEMH GYKBAIBHO '4).

Ho Bb cuucnb ofmaro npaBuia, phuredie YibmiaHa oxa-
KeTCA NOJOARATEIbHO HempUMBHHMEIMD NpH Marbimems usMbHeHin
(akTHUecKol! 00CTAHOBKH pa3CMATDHBaEMaro WML ciyuasd. Ha
BO3paeHie NOIKHMKA ,MOe 00A3aTeNbCTBO IIOTEPANO CHIY, TaKb
Kakp palb, Ha KOTOparo oHo OO HampaBieHo, CTalb CB0o6OJ-
HHMB, a cBo0oja ecTb Gaaro, ombHkbt BB JeHbraxh He mojie-
Ramee“ — KpeauToph HMBeTh IOIHYI0 BO3MO:RHOCTL BO3DA3HTh,

dopmyanr. Ecot HeBo3MOKHO dare, TO HHYTOXRHO BCAKOEe 0043ATeNILCTBO, OCYTIe-
CTBJIAGMOE IOCPeACTBOMD POopMYJIH cb intentio ,,dare oportere*; moaromy dari
posse U moJyyaerh 3HadeHie causa obligandi, kKak® ero masnBaeTh IlaBers.
Cp. L. 103 D. eod. Liber homo in stipulationem deduci non potest, quia nec
dari oportere intendi potest.

14) Kleine. Geniigt Aff-Int. ¥ . x1. cTp. 12. 14. BugNTHL BB L 9 § 2
cit. BHpakeHie ycrapbiaro B3rid4sé PHMCKaro IpaBa, 0Th KOTOPAro OHO B'b
CBOeMD NaabHEBAIEMD pasBHTIH oTKasajoch. Ho, BL TaxoMb ciaydah, Kakol
CMBICITb HMBeTh 3ToTh ¢parMenTs Bb kKogudukanin IOcrumiama ? O6bacHATH
OpHHATIe BB 3Ty KOAHPHKANII BCAKAT0 HeYAOGHAIO NS TOJKOBAHIA TeKCTa
HeIOCMOTPOMD KOMIIMJIATOPOBD €CTh, KOHeYHO, HaHGoxbe yno6HHM, RO, BMBCTD
¢b ThMB, H HauMembe yOBauTeabHBt cnoco(h HHTEpIpeTanid HCTOYHHKOBD.

10
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uTo ombHKH cB0GOAW BH JEHLIaX’h OHb OTHIOAb M He TpelyeTd,
YTO ero MCKD HampaBleHb HCKIIOYHTEILHO Ha BO3HarpakieHie 3a
TOTh YORTOKB, KOTOPHI! HPOM3OLIEND JIf HEN0 OTh HEHCHOMHeHis
00s3aTenbCTBa OTBETYHKOMD, @ 9TO TpeGoBaHie He HMEeT'h HHYEro
obmaro c¢b ,luitio u reparatio libertatis“. YcranasmBaTthL Takoe
ofiiee MpaBUIIO, KOTOPOE OKA3HBAETCA HENPHIOTHHIME HETOILKO
J1s OOILIIMHCTBA aHAIOIMMYHHIX'D CIy4aeBh, HO Jake H Jid CIy-
Aalaro mpeiMeToMDb pascMorphHia (mpH HaawasoctH culpa pro-
missoris) Hu OKTaBeHD, HM YILMaHh KOHEYHO He MOIITH.

Ecim e, HampoTHBL TOro, MH B3TIAHEMD Ha OCHOBaHie,
npHBejieHHOe K0PHCTaMH, He KaKb Ha ofllee NPABHIO M Pa3CMO-
TPHME €r0 Bb TOoH HEMOCpeJCTBEHHOH CBA3H CDb (aKTHIeCKOH
00CTaHOBKOH HMEHHO TOro ciy4yad, O KOTOPOMb Y HHX'b HAeTH
phub, TO MW He MOkeMb He UPHATH Kb yGhaueilo, yTo, He 0y-
XY4H HenocpeJCTBeHHO# M Omwxafiue#t NpHYMHOM NpeKpalieHid
IOpHAMYECKON CHIKI 00s3aTelbCTBa, OCHOBaHie BTO AAA JaHHATO
ciy4yas, OpH XaHHOH o6cTaHOBKE OKasHBaeTCA BUOOIHE mOAXO0-
JHUMMDb. 31BCh OTCYTCTBie MMYIIeCTBEHHAro HHTepeca IhHCTBH-
TeNbHO IWHIAeTh O00A3aTeIbCTBO BCAKOH CHIN, O TAKOML HHTe-
pect He Moxerdh ObITH phun yxke M moToMy, 4To OyAb OHBH Jamke
Ha June — OHBH OW Bce paBHO He OLU'L NPHUHATD BO BHH-
MaHie M 00653aTeILCTBO BCe paBHO OW moracio. OcHoBadie ..ea
enim in obligatione consistere, quae pecunia lui praestarique
possunt* moryvaeTs OIHBI CMBICIH M INOIHOE 3HaYeHie, He CTa-
HOBAACH B IPOTHBOPEYie Cb OCTATBHLIMU TEKCTAMH HCTOTHHKOB !°),

15) Ihering. Jahrb. f Dogm. XVIIL crp. 81 HaxoxUTDH, ITO OPMYIH-
POBRHHHA BB 3TOMDb TeKCTH AGCTPAKTHHA MPHHNOUI'L HPOTHBOPBYHTDH KOHKpeT-
HHMDL pBlleHiAMb, COREPARALIMMCA B HCTOYHHKAXD H NOJIAraeTh, YT0, AABad
npeguodTeHie MOCHABAHHMD, OHL TOJBKO CIBAYeTh NPABHIY, AAHHOMY Jiad
N0X0GHKXL CAyYaeBh CAMHMHM Xe McToumMKaME (BB L. 1 D. de R. d. 50. 17).
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eci noxs obligatio M Gyzems moHuMaThL He 06A8aTeIbCTBO
Boo6me, a MMeHHO JaHHoe 00sA3aTeanCTBO. Bce pascy:xkienie,
OTHoOCAIIeeCH Kb TPEThEeMy CIyual TeKCTa HMEeTh, TakuMDb o0pa-
80Mb, CIBAYIOM{fi CMHCID:

To ke camoe OKTaBeH: YTBEPRIATH H JIf TOro CIy-
yaf, Koria statuliber momyumas Gn cBoGOXy paHble mepe-
Ja49H ero KpejuTopy: 006A3aTelbCTBO MOraclo O, Takb Kakb
cojiepxaHieMb 9TOro 00A3aTeNbCTBa GBLID OOBEKTH, KOTOPhLIH
MO OWTh oOlBHeHHh Bh JeHBraXb (pecunia lui) u Boawmb-
e feHbramu (praestarique); cBoGoja ke HHM ombHeHa BDb
JeHbrax’b, HM o6paTHO 3a JeHbrH, OpioOphreHa OWTL He
MOKETB. .

Bb pesympTaTh, MH npuxoguMb Kb yObmaedio, 9ro usph-
CTHHI TekcTs OKTaBeHa M YIbNiaHA He MOKeTHh OWTh HOHHMA-
eMb Bb CcMuclh ofiuaro mpaBuia, mpuMbHMMaro ko BchbMb 00d-
8aTeILCTBEHHHIMs OTHOWIEHIAMD M 4TO TpeGoBaHiA HMYIIECTBEHHATO
WHTepeca KIf NEHCTBHTEILHOCTH 00A3aTeNhCTBA Bh HEMb He CO-
W'Ocaonarﬁe, srbch MpUBeJieHHOe, WMEETDH OTHoLIeHie
i ——

IMUTb Kb JAHHOMY (aKTHYECKOMY CIy4Yaio.

§ 13. lpoxoxzmenie. L. 95 D. de V. 0. 45. 1; L.8 § 6 D.
mand. 17. 1; L. 7 D. praescr. verb. 19. 5; L. 33 pr. D. ad
leg. Aquil. 9. 2.

IL L. 95 D. de V. 0. 45. 1. Marcellus 19 5°
digestorum. Qui insulam fieri stipulatur, ita demum ad-
quirit obligationem, si apparet, quo in loco fieri insulam

voluerit: si et ibi insulam fieri interest ejus.
10°
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Conepmanie mpHBeleHHaro TekcTa Mapuenza He MOKeTD,
opH OmikadimeMt pascMOTphHIM ero, He BHIBBATh KpalHATO He-
JoywbHia M Beh crbIaHHEIA 10 CHXBH HOPD NONLITKH HCTOIKOBA-
Hii BTOM0 TEKCTa HMMAIO, Ha HAIIb> B3rIALb, HEe CHOCOOCTBYIOTH
ycTpaHeHilo Takoro HexoywbHis, Bwb camomt xbab: cTpanHO
Y&e TO, YTO KPeIMTOpH, yCIOBHBMIifica o mocTpodkh aoma, Mors
crbaath BB JoroBoph Tako#t mpomyckb, Kakb ofosHadeHie Mh-
CTa, Ha KOTOPOMB JAOMB JOIKEHs OHThL MOCTPOeH'h. J3aThub —
OTH xpemfopa, JOTOBOPUBIIATOCA CBH JOIKHHKOMB O IIPOH3BOJ-
ctBb rbficTBiA, BB MMyIIeCTBeHHOMD XapakTeph KOTOparo Huka-
Koe comHbuie HeBOBMOKHO (OCTPOHKA JOMA), KATErOPHIECKH Tpe-
Oyerca npelcTaBleHiA JIOKA3aTEILCTBD,. UYTO OHDb HMEETH HHTe-
pech Bb HCHONHEHIH JOLKHHKOMD JeRAUMXD Ha mocrbiHeMb o0s-
B38HHOCTel. .

Bunmuetirs mpuBoquts L. 95 cit. B» umerh ThXb Tek-
CTOB'b, OTHOCHTEIbHO KOTOPHX'B OHB COrIalllaeTcs, 4YTo Tpelo-
BaHie MMYIIECTBEHHAr'0 MHTEpECa B'h HUX'h CONEPRHTCA; OHD YKa-
3HBa€Th IMIIb H& TO, YTO TEKCTH STH OUBLACHAITCA NMPHHIWIOMD
pecuniaria condemnatio, BL BHIy KOTOpOH OHH NHMCAHH. ,YKa-
SaHHRI NMPUHIMID, 3aMbyaeTs MO STOMYy L0BoAy lepuHrs, OLrb,
OfHaKo, Bb cuib a1 BCEXB MCKOBDL; MeRNy ThWb, HETH HHKa-
Koro combuia, wro BB rei vindicatio, condictio ex mutuo, actio
empti, actio conducti m T. 1. oTH> HMcTHA He Tpe6oOBaIM J0KA3a-
TeILCTBh Bb TOMb, YTO OHDL MMBeTHh MHTEpeCh BDb HperbABlIe-
HiM HcKa.“ 1)

Yro kacaercsi 10 camoro lepuHra, To 11 oGBHACHEHIA TEKCTa
OH'BP KOHCTPYMPYeTH 0coOHWil Ciyua#, TJIaBHHN HELOCTATOKD KO-

1) Windscheid. Pand. II § 250. npum. 3. Ihering. cit. crp. 85
npuM. 6.
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TOparo COCTOMTD, Lpe:Rie BCero, BhL ero upesmbpHoit MCKycCTBeH-
HOCTH, BO BTOPHXB, Bb TOMB, 4YTO 0 (PaKTHUECKOH 00CTaHOBKE,
cosjanHo#t Iepunromsn, MapLenns He YNOMUHAETH HH OJHUMD
CI0BOMB. 3afBMBH IPEJBAPHUTENHHO O CBOEMB LIPeKHEMD a(COIIOT-
HOMD 3a0Iy:KIeHiH OTHOCHTEIbHO CMLICIA JBHHATO ¢parmenra, Ie-
PHHID npejiaraeTs crbiywouee obbacHedie. CTUNYIAHTE ycio-
BHICA 0 mocTpoiikht sjaHia He Ha cBoeH coOcTBeHHOH semrbh, a
Ha 3emnh JOIKHMKA, NpHYEeMD 37aHie BTO M IOCTPOEHO JOWLKHO
OHTL He JIA KpemuTopa, a JIA CaMoro-we IOLKHHKA. Takb, Ha-
DpuMBpD, CHOEKYIATOPs PpACHpojaeTD - MOXH BRICTPOMKY 3jaHif
GoIbIIoH YYaCTOKD 3eMIM [0 MeTKHMDb 4aCTAMB, BB MECTHOCTH,
eme He 3acTpoeHHo#. Hamgnii, KT0 NOKYNaeTh y Hero 4acTb
ero 3eMiM W CTPOMTD Ha Hell oMb — MOAHMMAeTDh STUMD I'bH-
HOCTh YYaCTKOBB, ellle He 3aCTPOoeHHHX'b. CoOCTBEHHLI HHTepecD
IpoiaBla MoOYkIaeTh ero, TakUMDb 00pasoMBb, HAIOKHTb Ha Kak-
Iaro moKyuaTels O0GS3aHHOCTh NOCTpoMTb Jowb (insulam fieri)
Ha npio6phrenHoM: YuacTKk.

O6mee HenoHuMmaHie TekcTa IepHHIs NPHNHCHBAETD BHeCe-
Hi0 BB €ro TOAKOBaHie riaoccod cioa ,8ib i%, koToparo caMuui
TEKCTH He colepkuTDh (riaocca xbicrBuTensHo naeTd L. 95 cit.
crbayouee padpacHenie : ,8i quis stipuletur, sibi insulam fieri,
debet locum designare, alias non valet stipulatio*). Hackomko
MHE naB'cho, saMbuaeTs lepHHI'B, 0 BOSMOKHOCTH JpyTaro
TOIKOBaHIfAi HUKTO M3Db MO3AHBMIINXL aBTOPOBD He JorajnBaics ).

IocrbaHee yTBepwjenie oumboyHo. JloHeanb, pasdbACHAA
¢parvents Mapnenia, onpasiniBaeTs phinedie nocarbiuaro Thws,
YTO BB JAHHOMDL caydak ,licet promissori aedificare insulam etiam
in alieno solo, hoc autem stipulatori inutile, quod enim in

2) Kb aromy u cabayom. cp. Ihering. cit. ctp. 84 ca.

‘i‘"‘:w'. > 2?" y
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alieno aedificatur, id domino soli acquiritur, non stipulatori“; n
npoionKaeTh 8ic ejus interest si vel stipuletur fieri in- suo, vel
inalieno quidem, sed ubi ipse prius insulam faciendam
promiserat aut conduxerat.“ BoaMomHOCTSH, 9T0 CTHNYIANiA Gria
HanmpaslIeHa Ha ,in alieno aedificare“, mpexycMaTpHBars, TakuML
o0pasoMb, yxe JloHelarb, HO BOSMOKHOCTL HHTEpeCa BB ITOMB
M KpeiuTopa OHB BHABIBs IMINL BB ToMb ciyuab, ecim camsb
KpeIHTopbs Kb HocTpoikb goma OHIB 00s8aHD Hepel’h TPeTHHMb
THIeMs ).

Ho, He3aBHCHMO Ja)ke OTDH YpesMEPHOH HMCKYCCTBEHHOCTH H
IPOM3BOILHOCTH 00bAAcHeHiA lepuHra — npOTHBH BTOTO OGbAcCHe-
Hil MOKHO BOBPasMTb MHOTOE. ABTOPb CUHTAETDh HEBOSMOKHHIMD
TpeGoBaHie 0 J0Ka3aTeILCTBE WHTepeca €O CTOPOHH TOrO, KTO
BCTYNUI'B BB JOTOBOPD O NOCTpoHKb joMa Ha coOcTBedHHOH semrh
H OPHTOMD Ha TOMB OCHOBAHIM, YTO O HAJINYHOCTH TAKOTO HHTE-
peca Helb3d He BaKkMOYMTL YKe H3Db caMaro ¢akra BCTY-
miaeHis BDb obssaTenscro. Ho, ecliM JA0CTATOYHO mpocTare ¢akxra
BCTYILIEHiA BH JOT0BOPH MIS TOTO, YTOOH OHITH OCBOOOKICHHHIMD
OTh NpeACTABIEHIA NOKABATEILCTBh MHTEpeca, TO pbm  daKTh
8TOTh> MMEeTh Ha CBoelt CTOpOHE M TOTB, KTO YCIOBINBaETCA
o noctpoiib 3paHis Ha uyxoit 3emak : oHBb Takke Hmberdp moI-
HOE OCHOBaHie YTBEp&IaTb, YTO W OHD He BaKIOYHIL OH J0r0-
BOpa, He umMbA BB TOMB HHKaKoro MHtepeca. CBepxb TOro —
Hajl0 3aMBTHUTL, UTO €CiH O00A3aHHOCTb MOCTPOHKH JAoMa Oblia Ha-
l0:ReHa Ha OJAPEHHAr0 WIM Ha MOKYNaTels JapUTeleMb MIH IIpo-
JABIOMB COOCTBEHHOH 3eMIM, TO TaKoe corlallieHie, Bb HEPBOMb
cryuat kakb modus Brekna O Ba coGo#t Jpyria mocrhicTsis,

3) Donellus. Com. ad Tit. Dig. de V. 0. (45. 1.) ad L. 116. N. 12.
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BO BTOpDOMD, Kakh lex rei suae dicta, nomxna Owna O6n OHTH
npecrbiyeMa HMCKOMB mo riaBHoMy jxoroBopy (actio venditi), rab
0 JOKasaTelIbCTBE CaMOCTOATEeIbHAaTr 0 HMYIECTBEHHAro
HHTepeca He MOrao OHl M BOSHHKHYTH BOITPOCA.

YKazaHie Ha NpaBUILHHI, 0 HameMy MHbBHi, croco6s
YAOBIETBODHTEILHAr0 O0BACHEHis JAHHATO TEKCTA MBI MOKEMb mo-
Iy4YdTb ¥3b THEXB ke CIOBD €ro, KOTOPHA J0 CUXH IOPD CIy-
RHIH TONLKO Kb B036yxueHilo coMHbHili, nMeHHO: ,ita demum
adquirit obligationem, si apparet, quo in loco insulam fieri vo-
luerit.«

IepuHIrs COBEpILEHHO CIpPaBeLINBO BHICKaSHBAETH Heloymh-
Hie OTHOCHTEIHLHO TOr0, KaKMMDL 06pa3oMb BOBMOKEHD TAKOH Ipo-
6krby BD cTUmynAniM, Kakb oOosHadeHie MECTa, Ha KOTOPOMB
JOILReHs OHTbL HOCTPOEHD JOMB (YMyckasd, OJHAKO, LDH BTOMB
M3b BUJA, YTO TaKo# npo6brh aGCOTOTHO HEMOHATEH'b U Bb KOH-
CTPYHPOBAHHOMD UMD CaMuMb ciyual). ImeHHo 5TOTD Heo0n-
ACHUMH OpPONYCKD M JOIKeHD OhIL Obl, OfHAKO, nocnj:mn
yKasaHieMs Ha HCTHHHYI0 (aKTHYecKyw 00CTaHOBKY rbia.

Hennsss He coraacuThcA ¢b TEMDb, YTO €JBa IH BOBMOKHO,
yro6n opu locatio-conductio operis BB joreBopb He OhIo Ou
HAYEro CKasaHO Kakb 0 MbeTh, HA KOTOpOMD 3JaHie JOWKHO OHITH
DOCTPOEHO, Takh H O BCEBO3MOKHHX'DL (oike MEIKHX'D YCIOBIAX'H
corramenia. Ho o ToMb, uTo 006CYHIeHil0 MOJIERATDL JOTOBOPD
locatio-conductio — Mapuenrs W He YIOMHHAETH: OHB [OBO-
PHTDH O CTHOYJIHLIH, cojep:KaHie KOTOPOH MOKETH OLITH BHpAKEHO
Bb (opMb ,insulam fieri spondes? spondeo.“ Cuuicas Takoh
CTHNYIANIN KOHeYHO TOoTb-:Ke, 4To H locatio-conductio, Ho uck®,
¥3'b Hes BOBHMKalOULit, ocTaeTcd, THMDb He Mmenbe, actio ex stipu-

latn. BosHukmifi cmopsb upexzaraerca Ha phbuenie CcymM Cb
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¢opumynoit ,quod As. As. a NO. NO, incertum stipulatus est...
condemna“ u 4To6n onpexbiuTh o6BEMEB BTOTO incertum, cyxba
10 HeoOXOJUMOCTH JONKeHD DPascMOTPhTb cojpepmaHie camoif cTH-
nyaauiv. BerphTHBb BB Hell Toapko cuoBa ,insulam fieri spon-
des* — OHB, TOYHO Takke IO HEOGXOIMMOCTH, BOBIOKUTH HA
MCTIa Ty O00A3aHHOCTH, O KOTOpO# roBopuTh Mapuears, To ecTb
06s3aHHOCTb J10Ka3aTh o0beMDb W mpeqbanl cBoero TpefoBaHia Kb
JONKHHKY *).

BosMo&HOe coMHbHie BL TOMB, MOIMa JH CTHHYJALLA 110
CKOILKO HHOYAb 3HAUUTEILHOMY COrlalleHil0 O6HTh (OpPMYyIHpPOBaHA
A0 TaKoM CTeNeHH HeylauyHo, yCTpaHseTcHd crbayioinnyb coobpa-
weHiemb. HKakb usBbcTHO, O6IMMD OOHYaeMDb PUMCKOM RHBHM
6niIo o6neyeHie Bh OKOHYATENIbHYI0 (opMy BepOaibHAro KOHTpakTa
BCEBOBMOKHKIX'S COTIAlIEHi#t  0COOEHHO KOHTPAKTOB'h KOHCeHBYalb-
HeXB5). Ilpn 8TOMB, BB CTHHYIALIK OPUHHMAIMCHL BCh jocTwr-
HYTHIA COrlamieHid 1o BChEMB NYHKTaMb H, CBepXh> Toro, 6oib-
el YacThbio, Bech JOroBOPH COBepIlaIcA Bb mHChbMeHHOH dopmb
(cautio) cb 3akmounTennHolt dopmyno#t ,haec, quae supra scripta
sunt, ea dari fieri praestarique stipulatus est.... spopondit... .%).

Yro npn TakoMdb xoib jrbia dopMyna crumynauid, Goablier
YACTLI0 COCTABISIACH Ype3BHYAUHO OCMOTPHUTENLHO H BB TOYHO-
CTH NepejaBala coriaufeHie CTOPOH'B — IIOHATHO caMo coGofi 7).

4) Pernice. Labeo 1II' cTp. 188 nonaraer'b: YTO0 CHOPDH MEXAYy CTO-
poramu uMbab mbero He in judicio, & in jure, 9To Ha ocHOBamiM Taxon stipu-
latio imperfecta mpeTopb OTKASHBAND HCTHY BB BeIawh fopMyiH. Bompocs
3TOTh CYLIECTBEHHATO 3HAUeHid He HMbBeThb: Tpe(oBaHie MpeJCTABNEHis N0Ka-
3aTeJBCTBDL MOrJo MMBTH MBero H in jure H in judicio.

5) Paul. Sent. Rec. V. 7. § 1. ,obligationum firmandarum gratia
stipulationes inductae sunt.“

6) u 7) Cp. $opMyJIMPOBKY CTHNYAANiH JJIf KYNIH-OPOJAXH y Varro.
de re rust. 1. 2. § 5. Bruns. Fontes (ed. 5) crp. 259. [na aorosopa ToB&-
pumectBa B runs. Fontes. crp. 268 ¥ pua mutuum — eod.
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Heanss, ogHako, BHIETh HHYEro HeBOBMOKHAr0 BDh TOMD, YTO Ha
npakTukl BcTphyasuch W KpallHe HeynauHHa (OPMYIHPOBKM ;
Thuy Heynaunbe, ubMb mogpo6Hbe OLI0O BHPpPaOOTAHO MpeiblLy-
miee coriamienie n 9bMp Gorbe Onum yBbpeHH Xpyrs BB JApyrb
croponl. Cb HeyjgauHo#t ¢opMyaupoBko#i Mu umbkemb jbno u
Bb jaHHoMB caydal L. 95 cit.: croponm cowmn Buoawh jocra-
TOYHHMD BHECTH B CTHUYIANIK TOJLKO OOIi# pesyibTaTh CBO-
* HX'h [€peroBopoBb.

HsBbceTHO, 4TO.CTUOYIAIiA, pashs OHa He BaKI0Yalach no-
vandi animo, He ToOraumaNa KOHCEHBYAIbHaro JOroBOpa, KOTODPHI
JeRar» Bh ed ocHoBaHiM. B nanHoMb ciydah, TakuMb o0pa-
30Mb, MOI'b OCTAThCA BB MOIHOH cAnxb mpexuiecTBoBaBIIIR eff J1o-
roBopb locatio-conductio operis. 3ToTh BoUpOCH CTOATD, ONHAKO,
BHE BcAKOH CBABH Cb IBHCTBHTENHHOCTBIO CaMOff CTHITYJISAIIM :
eciM merens nMberh ocHoBamie ayMaTh, uTo actio locati a1a Hero
Burogte, wbMb actio ex stipulatu, To own umbers nomHyw
BOBMOKHOCTb IPEIbABUTh UEpPBHH, a He Bropoit Hcks. Ho, uro
0 HCKYy ¥8D CTHNYIAUiH CBb Takoll (OpMyIHpOBKOH, OTDH HEro
Ha cyab Heo6xoinMo AOILKHE HoTpeGoBaTh Gorbe TOYHRIX'BH JOKa-
3aTelbCTBh M OOBACHEHi#i OTHOCUTENLHO e Cojep:RaHiA — YIH-
BIATLCA HTOMY TPYIHO.

Ho, cBepx® Toro, mocwbisia ciopa Tekcta ,si et ibi insu-
lam fieri interest ejus‘‘ mokasnBaiOTH, uTO KpoMb J0Ka3aTENLCTBD,
KacaBIMXCA MATEephANLHATO Cojep#aHiA joroopa (Mbcra, Ha
KOTOPOMD JOILKeHs OWI'b GLITb TOCTPOEH JIOMDB), OTH HCTLA
Tpe6oBaloCh elie M MpeicTaBleHie I0Ka3aTeNbLCTBD TOr0, UTO Cb
MOCTPOHKON J0Ma JiA Hero cBsisaHD M3BBCTHHM MHTepech. OTMb-
THBD, OpeR1e BCEero, YTO HUYTO He 00ASHBAETH HACh NOHHMATH
noXb STHMb BHpakeHieMb HempeMBHHO MHTepech MMYILUECTBEHHHLH
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(cp. aameme sub IIL) M He ynoMWHAad mOKa O TOMDb, 4TO JaH-
HHS CIOB3 TEKCTa BechMa BBDOATHO MPEICTaBIAKNTL M3 cebd
' HMYTO HHOe, Kakb HTepuoasuiio (cp. Hwke § 13), Mm orpan-
9uMeA IWLID aau'kqa‘nien, 9T0 Takoe TpeGoBaHie Ierko oGBACHA-
ercA M3MBHeHieMD XapakTepa CTHIYIALH W NOCTeHeHHOH moTe-
peit ei0, BB MMIEpaTOpCKilt nepiors, cBoitcTBa abCTpakTHAaro 00s-
3atenbcTBa. BerbiacTie Takoro usmbHeHid, cyrb Bespb o0ssaEnb
OLrb, He OrpaHHYHBAsAChH Mpuwwon. noBkpko#t ycnosi#t xhit-
CTBHTEILHOCTH CaMOil CTHOYIAIIH, BOKATH Bb OaHRafilee pascMo-
TphHie MaTephbAILHAr0 CcOAepAKAHIA TOro corialleHid, KoTopoe
BHI3BaJI0 coBeplieHie mocabane#t. Uto, mpH 8TOMD, NOLKEHD OLIB
IOIYYMTL 3HAYeHie M BoupoCh 06h HHTepeth, Kak® o causa obli-
gandi, scHo cama coGo#t, BMbcTh ¢b ThMb 1A ofcysaenia xbia
IPH STOMD CTal0 BaKHHMDL omperbleHie H CaMOTO XapaKTepa
OCHOBHAro COIJalieHis, KOTOPOEe MOTI0 OKA3aThCA HIP. WIH Aape-
HieMs MIH JOrOBOPOMD Bb HOIL3Y TPETHATO IMLa (0 MOCTIHMXL
noxpoGirke mpujierca rooputh BH § 13).

IOI. L. 8 § 6 D. mand. 17. 1. Ulpianus. I° 310
ad edictum. Mandati actio tunc competit, cum coepit inte-
resse ejus qui mandavit: ceterum si nihil interest, cessat
mandati actio, et eatenus competit, quatenus interest. Ut
puta mandavi fibi ut fundum emeres: si intererat mea emi
teneberis: ceterum si eundem hunc fundum ego ipse emi
vel alius mihi neque interest aliquid, cessat mandati actio.
Mandavi ut negotia gereres: si nihil deperierit, quamvis
nemo gesserit, nulla actio est, aut si alius idonee gesserit,
cessat mandati actio. Et in similibus hoc idem erit pro-
bandum.

VKasaHHEH TeKCTh Yibmiaha (0CTaBlAd NOKAa Bh Cropond
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UpHBeJleHHHe Bb HeMb NPHMBDH) YCTaHABIMBAETD CIrbryiouisa
o0I{iA M0N0 KeHiA :

1. Ipexnasuenie actio mandati (directa) craHoBuTCA BOBMOK-
HHIMb Cb TOTO MOMEHTa, BDb KOTOPHH BOSHHKAETh WHTEPECH
MAHJAHTa BDb CoBepileHin rbicrais.

2. Paswbpn HCKa CTOATH B'b 3aBHCHMMOCTH OTH o0BeMa
aToro nurepeca (eatenus competit, quatenus interest).

3. Ilpu orcyrcrBin Kakoro Oh To HM OhlI0 HHTepeca (8
nihil interest) actio mandati npexbaBaent GuTh He MokeTH (Cessat
mandati actio). '

Byiyun pascmaTpuBaeMn camu 10 ce6b, 8TM TpU molOKe-
Hid He BaKMOYal0Th BB ceGh HHYEro TaKOro, 4YTO MOrio O’
B036YAHThL coMHbHiA M mouiexaTh crmopy. YTo BcAKoe 006A3aTelNb-
CTBO H BCAKIH HCK MOTYTDH — [epBoe UMBEThH IOPUINYECKYIO CUIY,
BTOpPOit — HOMIEHATh Y/IOBIETBOPEHil0 IMMb BbH ToMb ciayuat,
ecln Bh OCHOBaHIM WX'B JIERHTDH Kakod MO0 MHTepech yIpaBo-
MOYEHHAaro; 49To 00A3ATENHCTBO HMYTOKRHO M HCKD HEe MOKETH
AMETh pesyIbTaTOBD HPH OTEYTCTBIM KaKOro OW TO HUOHIO
uHTepeca A ynpasomodennaro (si nihil interest) — sce sTo
OCHOBHHIAi Tpe60BaHid, Chb KOTODHMHM Helb3sl He COTIaCHTbCH.

Bt uems, ogHako, MH uMbeTh IIOIHOE NPABO YCOMHHMThCH,
9T0 Bb TOMB, 4TO LOLH Bupamemﬂmn .,coeplt mteresse“. wnihil
mterest“ ~quafenus mterest“"nm obsiant, BMECTE ¢b rocnog-
c'rBylouum'L nm'l;mem,, IIOHUMATh HeIlpeM'LHHO JeHeRHbIH, nMy-

D i

LecTBeHHRI i HHTEpeCh: 0 Heo0X0IUMOCTH TaKOT 0 HHTepeca
m&:—l{: He YIOMHHAETH HH OJHHMD CIOBOMDL M BHECEHie TaKoro
upusuana He MOKETDH He OLITh HABBAHO MPOHBBOJLHLIME, 1o T'kX'b,

no Kpaitve#t mbph, nopsb, moka He OyJeTh TOYHO JOKa3aHO, 4TO

NoXb BHpaKeHisMn ,interest“, ,quanti interest* u T. x. Mcrou-
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HHKA TOHMMAIOTH MCKIIOYMTEJLHO HHTepech JeHewxuu#. Ilocrbmee
O/HAKO, HETONLKO He J0Ka3aHO 10 CHXH IOPH, HecMoTpa Ha 1b-
JaBILiACA B STOMD HAUDABIEHIH MOMKITKH, HO BPAXb IH MOEETH
OuTh 0Ka3aH0S). Bhillle HAMB DPHXOIHIOCH Y&Ke FOBOPHTD O TOMD,
YTO BHpakeHiA 5TH y PumisHb, Kakk H Yy Hach, He HmMbiu
TOYHAI'0, Padb Ha Bcerja ompelbieHHaro IOHATIA, 4YTO CaMHH
TEPMHH'> HHTepeca, NOSTOMY, eCTb TEepPMUHB 10 HsBECTHOit cre-
nedn GesnpbTHnit?). Ho kak® O TO HM OBUI0O — H3B CAMHX'B
R HCTOYHHKOBD HETDPYIHO LpPMBECTH mo6oe KOIM4ecTBO ITpHME-
POBb, Bb KOTODHX'H STOTh TepMHHD 6e3b comHbHiA crouTdh BHB
BCAKOH CBA3H Cb MMyllecTBoMb. Interest nostra aunimum libero-
rum nostrorum non corrumpi, interest patris filiam dotatam ha-
beri, interesse heredis credendum est si testator monumentum
fieri voluit, si filio prospectum voluit, defuncti existimationem
purgari, interest statuam ejus non tolli m T. m.'%) — sTH MH-
TepecH OYeBHIHO HHYero oO6Iaro Ch JeHeRHLIMB HHTEPECOMb He
MMBIOTS.

IIpumbph, upuBejeHHHE YIbIMIAHOMD AiA HIMOCTPaLiH CBO-
XD OOIMX'D HOJNOKeHift, BHIGpAHH HMMDb TAKHMB 00pa3oMb, 4TO
Bb JaHHHXD CIy4YadXh HCTel'hb ABHCTBHTENbHO He MOKETH HMBTH
alComOTHO HMKAKOIO MHTEpeca B mperbaABieHiH McKa. Maniats
OLTb JAHD HA TOKYNKY HeABHAMMAro MMEHBA; HTO camoe HMbHbe
6bio (BeabacTBie HEHCIIONHEHiA HOPYUEHiA) KYILIEHO CaMUMTB MAH-

8) Jl0KA3ATENLCTBY 3TOT0 IOJOXKGHIA NOCBAMAaeTh HeMajo Mbera Fr.
Mommsen. Zur Lehre von dem Interesse (Beitr. z. Obligat. B. II). Cp. 8a -
vigny. Byst. V. Beil. XII. crp. 441—461.

9) Bome § 2 crp. 7 mpum. 1.

10) L. 14 § 1 D. de serv. corr 11. 8; L. 71 D. de evict. 21. 2; 12 § 17
D. mand. 17. 1. ¥ L 7 D. de ann. leg. 33. 1; L. 71 pr. D. de cond. et demonstr.
35.1; L. 1§ 4, 6D. de injur. 47. 10; L. 11 § 1 D. quod vi. 43. 24.
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JAHTOMD HIM JPYTHMDb [0 €ro MNOpyYeHilo, OpHYEMDb HHKAKOro
ynep6a MaHIAHTH He moHech. MaHIaTh ORI JaHDB H& Be-
JeHie APYrHXb XbIb, HECMOTPA Ha €ro HeHCHOIHEHie MAHJAHTH
ONATH TAKH HHKaKoro ymep6a He MMbBIT; crpammMBaeTcd — Mo-
ReTh 1M OHD MMBTL X0TA GH Kako#t HHOYIb WHTEpeCH B'H lpeIb-
ABIeHIH MCKa? o4eBHHO HETBH ')

Bt mporuBober L. 8 § 6 cit. o6kkHOBeHHO cchnaloTCH
Ha L. 6 § 4 eod. — Tekcrs TOro ke WpHCTA, BIATHM H8D
TOW :Ke KHWUTM €ro KOMMEHTApiA Kb SIMKTY M CTOAILN, TaKUMB
00pasoMb, Bb HemocpejicTBeHHo# cBssn ¢b L. 8 § 6 cit. Tekcrs ‘
STOTH FOBOPHTD :

Si tibi ‘mandavero quod mea non intererat, veluti ut
i)ro Sejo intervenias, vel ut Titio credas, erit mihi tecum
mandati actio, ut Celsus libro septimo digestorum scribit,
et ego tibi sum obligatus.

O6bsacHenie ATOro Tekcra, Bb KoTopoms Ilensss U Yib-
niaHb NpHBHalOTH JbHcTBHTembHOoCTh mandatum aliena tantum
gratia mpejcraBifeTs, Bb CBOK OYepeldb, SBATPYAHEHiA BalMTHH-
KaMb JOTMH 0 Heo0XOIMMOCTH WMYILECTBEHHAro MHTepeca BB 00f-
3aTelbeTBB, 8aTpyAHeHid, Ha Halllb BBTIAIb, HH Ha YeMDb He
ocHoBaHHHs '2). IIpH TomkoBaHiM ero 10 CHXh IOPB, HACKONBKO
HaMb u3pbcTHO, HMKEMDL He OH0 00pallleHO BHHMAHIA Ha TO
o6cToATeNLCTBO, 4TO0 KaKkb Ileasb, Taks M YIbmaHDb TOBOPATH
" srbes 0 mandatum qualificatum, 1. e. — 00B omHOML

11) Kleine. cit. cTp. 24 u mpum. 31.

12) Cp. Buchk a. Stellvertretg. crp. 6. Sintenis. Civilr. II. § 102
mpuM. 4. Girtan ner. Biirgschaft. crp. 64 c1. — C» apyr. crop. IThering.
cit. crp. 70. 71. Kleine, cit. crp. 22 n cp. Zi mm e r m a nn. Die stellvertret.
Negotiorum gestio cTp. 54 B mpum. 69.
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M3'h BHJIOBB IOPYYHTENLCTBA, T MMYIIECTBEHHRI HHTEpeCh IIaB-
Haro joroBopa (ut pro Sejo intervenmias, ut Titio credas) cro-
UTDh BHE BecAKaro comHbuia. Brpaxkenie .quod mea non inte-
rerat“ yKaswBaeTh, IOSTOMY, IHIIb HA TO, 9TO Bh AAHHOML CIY-
yah H3h BTOr0 IIaBHAIO JOTOBOPA C a M'b NOPYYMTENh HHMKAKOM
BHIOJH He u3BlekaeTh. IlocrbiHee, oxHako, 11t Bompoca o6b
OTBETCTBEHHOCTH LOPYUYHTENd mNepelb KpeIuTOpOMb, CaMo o600
pasymbercs, coBepiueHHo GeapasanyHo !3).

Mu npHXojuMb, TaKMMb 06pasoMb, Kb BHIBOXY, 4To L. 8
§ 6 cit. 0 HeobxomumocTH uumecjmeﬂﬁaro MHTepeca He TOBO-
PUTD HWYero. OTOTH BHBOIL HoAKphmiderca eme W ThMb co-
ofpa:ReHieMb, YTO, KAKb MH YBHIHMD Hike (Bb Ii. 3), HMeHHO
Bb MaHJaTh, oTHoweHiM aHaloruyHoms fiducia, Bompocs o0 Ta-
KoMb MHTepech nmbib Mewbe Bcero 3sHaueHid.

IV. L. 7 D. praescr. verb. 19. 5. Papinianus

19, 20, quaestionum. Si tibi decem dedero, ut Stichum

manumittas, et cessaveris, confestim agam praescriptis ver-

bis, ut solvas quanti mea interest: aut, si nihil interest,
condicam tibi, ut decem reddas.

Mu umbemt sxbeh abao ¢b MHHOMHHATHHIMB KOHTDAKTOMD
THoa do ut facias: omHo mmme ynuaduBaeTh JpyroMy HsphCT-
[ Hyio cymMy jgeserd (10000 cecrepuift) cb ThMB, 9TOOH 8TO
mocubjHee OTIOYCTHIO HA BONKO INPHHAJIERAIArO eMy pala, H
BONPOCH MAETH O TOMDb, KAKiA TPeOOBaHiA MOKETDL UPEIHABHTH

IepBoe KO BTOPOMY BCIyda’s HeMCHOIHeHiA TOCTBIHHMB, IO OOXy-
%

{
!
v

13) Ha gro 3xbch HampaBieHa actio mandati, Ha OTBBTCTBEHHOCTH 1O
HMOPYYMTeJNbCTBY MM Ha cessio actionis — pnas Hamero Bompoca 6e3pas3aH4HO.
Cp. Pernice. Labeo. III' crp. 185 u mpum. 1. Sokolowsky. Mandats-
biirgschaft. crp. 71 cx.
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YeHIN JeHerh, NpHHATOM Ha ceba o6ssanHocTH. IlamuHiaHsb OT-
pb4YaeTs, YTO NMpH OTCYTCTBIM MHTepeca Jif KpeaMTOpa HCKb
AOLKeHD OWTb HanpaBleHhb Ha BO3BpallieHie YIIAUEHHOH CyMMH
(condicam tibi ut decem reddas), upu namusocTd mocabHATO
— Ha uHTepech (ut solvas quanti mea interest). B1 mepsoms
cay4al owb Jaers, cabpoarensHo, condictio causa data causa non
secuta, Bo Bropoms — actio praescriptis verbis.

Hraks — actio praescriptis verbis jpomyckaerca mmmb BB
TOMB caydad, eciH KpeguToph HMbeTh MHTEpech BH HCHOIHEHIH
JOIRHHKOMD NPHHATHIX'L Ha ce0s 00A3aHHOCTeH M UPHTOMB, NO-
AICHACTD rocnojicTBYy0llee MibHie, WHTepech JeHesHu (Qquanti
mea interest).

Bt nmocrbuHems cmmcrt L. 7 cit. monuManace, ogHako, 10
HACTOAIIATO BpeMEHH HETONbKO TI'OCIOJICTBYOIIMME MHEHIeMDb, HO
H BCEMH Ge3s MCKNOYeHiA NpPEICTABHTEIAMH LPOTHBOLMOIOKHATO
B3TIALA.

Tak's, HanpumMbps, Buspmedrs, npuunciss JaHHHA TEKCTDb
ONATH TakH Kb PAXy ThXb, rih, mo ero MabHilO, HEOGXOAMMOCTD
MMYILECTBEHHAT0 MHTEpeca IpH3HAeTCA 0e3yCIOBHO, HO OOBSCHA-
ercd mpuHnumoms condemnatio pecuniaria ), npuGaBugeTh Kb
9ToMy eille To oObscHenie, uTo actio praescriptis verbis Bo Bpems
Hanuniana OWna eile HOBHIMEL M HEPAsBHBUIMMCA HMCKOMD 19).

IepuHrs npepnaraers Wi 00bsACHeHiA TekcTa ABa cHocola.
ITpexne Bcero oHL oOpalljaeTh BHHMaHie Ha TO, YTO HOXD ,quanti
mea interest* He HeoGXOXMMO IIOHMMATh HempeMEHHO HHTepech

14) Windscheid. Pand. II. § 250. npam. 3.
15) ,,Eine neue und schiichtern auftretende Bildung.“ Heidelb. Krit.
Ztschr. TI. crp. 539. mpum. * **
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HMYIIECTBEHHKIN, HO coraamaercsd, 4to quanti interest ykasu-
Ba€TDh, NOBHIMMOMY, MMeHHO Ha jeHbrH. OB IpeImouHTaeTsh,
[09TOMY, BTOpoe o0'BACHeHie, COCTOANIee BhL TOMb, YTO BB JaH-
HOMD ciyyat JoroBoph Obre 3akmoyeHd o0b oTmyckh Ha BOII
Yyy#karo paba, a Bb TakoMDb TBHCTBIH KpeiMToph He MORETH
AMBETL HWKAKOr0 IMYHAro MHTEpeca: TaKoi palb eMy Takike
Ge3pa3inyeH’h, KaK'b H MHOTIfAl THICAYH IPYTHX'D, RHBYUHXD BB
Puwt, pabossb. IloaTBepikieHie TakoMy o0bsicHeHil0 IepuHIb Ha-
xoauth Bb L. 54 D mand. 17. 1. w L. 7 D. de serv. export.
18. 7., rab ToTb-ke ITannHians o6bABIAETD: ABHCTBHTEILHHIMA
corjameHis 00b oTHyckt Ha BOII0 WIM 0 XOpolieMb oGpallieHiH,
3aKII0YEHHHA TOCHOAMHOMT HpH npojaxh co6CTBEeHHATr o
pala; cBepXh TOro, OH'b yKashBaeTh, uTo IlanmHiaws, ycraHo-
BHBIIi#, Kakh ofliee UPaBWIO, YTO Bh MCKaxh bonae fidei mon-
’KeH'b OWTH NMpPHHHMAeMDb BO BHHMaHie W WHTepeCh HeHMYIeCTBEH-
Hutt (placuit enim prudentioribus affectus rationem in bonae fidei
judiciis habendam, v L. 54 pr. cit.), oporusopbunrs 6u ca-
MoMy ce(f, eciMOn OOBABHID HAIHYHOCTH JAEHERHAr0 HHTEpeca
ans actio praescriptis verbis, wnckb, npAvHcaseMutt IepuHroms
MMeHHO K1 actiones bonae fidei. '%)

Bropo#t cmoco6s, Kb KoTopoMy mpuGbraers Iepunrs, He
MOXKeTh OHTb NMPH3HAHD 0COGEHHO YAAYHHIMD Y&Ke Bh BHIY TOrO,
YTO Ha TAKYKl NpHunHy (Heub8d WMBTH HHTepeca Kb OTHYCKY
Ha BOIK YY:Karo paba) He MOrb OW He yKasaTh M camh [la-
NMHiaw's, ecTMOH OHBL BHIBIE BB Heit riaBHoe ocHoOBaHie JIs
cBoero phuexis. Jarbe — aABaseTcA CoOBEpIIEHHO HENOHATHHIMD,
4TO6H KTO Ohl TO HM OLUI0 mokelars YNiaaTHTL Gombe Win Me-

16) IThering. cit. crp. 86 ca.
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wbe KpymHy cymMMy 8a ocBoOo:RieHie pala, KOTOpHIH eMy Ha-

CTONBKO Ke UyAIb, HACKOILKO H ,MHOTI THCAYA APYTHX'B, KH-

Bynuxs Bb Pumb, pabopp“. Mu nubeMs momHoe OCHOBaHie

NpeoNoRUTb, 9TO IHIle, BAKMOYMBINEE JOTOBOPH TAKOIO po,ua,\
Bcerja GyAeTh BB COCTOAHIM JIOKasaTh, I0YeMy OHO BB ,uoronopq,‘
BCTYmHIO: Yy®o#f palb MOI'b 0KasaTb eMy KDYOHYK yCIyTy f
(HUp. coacTH XusHb), palh STOTH "MOKETD GHITH eMy ponc'rsen-/
HHKOMD M T. 0.

Rueftne, cormacHo cBoe#t OCHOBHOM wjel, ycMaTpHBaeTh HC-
THHHYI OpHuMHy pbmenis, xanxHaro IlanwHiaHoMt x1a 9TOrO
cayyas, Bb ToMb, 4To actio praescriptis verbis ecrn actio ue
bonae fidei, a stricti juris. SBambuanie L. 2 § 2 D. de precar.
43. 26 (Texkcrp, HA KOTOpHY cchulaercs Iepnrs) ,itaque cum
quid precario rogatum est, non solum hoc interdicto uti possu-
mus, sed etiam praescriptis verbis actione, quae ex bona
fide oritur“ own ycrpansers yrasauiemnr Ha § 28 J. de
action. 4. 6, rrb xapakreps bonae fidei npusHantn 3a actio
praescriptis verbis Toarko BB ABYXD ciydasxb: jua actio ,quae
de aestimato proponitur, et ea, quae ex permutatione competit* 1?).

B1 OpoTHBOMOMOKHOCTL BCEMB yKasaHHHMB aBTOpaMb, Ilep-
HHCH JaeTh L. 7 cit. uMeHHO To o6bsicHeHie, OTH KOTOparo
(ynoMAHYB: 0 BOSMOKHOCTH €T0 MHMOXOJOMD) OTKasalcs IepuHr®
M KOTOpoe MH HOJNORWIM Bh OCHOBaHie Hamiero ToakoBadia L. 8
§ 6 D. mand. IMocraBmB® L. 7 cit. Bb cBass ¢b» L. 115 D.
de V. 0. 45. 1., ¢pparMenToMb, NpAHALIEHKALHMD ToMy-%e Ila-
IMHIAHY M TaK#e BXOJWBIIAMEL BB COCTaBDL ero liber secundus
quaestionum, ITepuuct mpHXoJMTDH Kb BHBOLY, YTO B'h HAllleMb

17) Kleine. cit. ctp. 26—28.
11
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tekers Iamvuiags o6pamaers riaBHoe BHWMaHie He Ha interest,
aHa confestim ;]ucweu'b MOKETD KAJOBATHCA HeMeJXIeHHO
‘Beayuah mpoMenTenis OTBETMKA; IPEAMETOMT HCKA OHT MOKET,

\no KelaHilo, #s0paTh WIM OTUYCKD: pala Ha BOMO HIA BO3Bpa-
‘ HIeHie YIIavYeHHHX's JeHers. Ecum uepia'oé'mm Hero 6e3pasindHo
— OHD OpenoYTeTh BTOpoe, TAKh KAaKh BoO3BpalleHie jeHerb
M Hero 0espasIMYHHIML HH BB KakoMb ciydab He 6yzers. BB
4eMb MMEHHO JONKeHD COCTOATh WHTepech HCTHa Bb TepBOMD
cryqal — o6b sroMb IJammHiaHD He IMOBOPHTD HHYETro; MOKETH
OTCYTCTBOBATb JEHERHLIH HHTEpECh, HO MORETH NpOCTO H3Mb-
HHThCA HambpeHie KpeguTOpa H BONPOCa O TOMb, JONYCTHMO IH
nperbABlenie Bh NepBowb ciydal actio praescriptis verbis, BB
Tekerh BoBce M He craBuTca '8). Kb obbsachenio ITepumnca mpu-
COeTHHAECMCA M MHL '

AHanornuHo 8TOMy MOXeTh OWTH MCTOIKOBaHB M L. 5 D.
praescr. verb. 19. 5, Bb KOTOpOMD TaKke HAXOJWIH HOATBEpRIE-
Hie JOTMH 0 Heo0XOTHMOCTH MMYIIECTBEHHAro HHTepeca 19). IlaBers
PasCMATPHBaeTH 3Xbch Crbaymoui#t cryua#:

Paulus 19 50 quaestionum. Naturalis meus filius
servit tibi et tuus filius mihi: convenit inter nos, ut et tu
meum manumitteres et ego tuum: ego manumisi, tu non
manumisisti: qua actione mihi teneris, quaesitum est e. q. s.

nocrb JIMHHAr0 OTCTYIUIeHis, cojepxauiaro BbL ce6b mspberHOE
pascyAleHie 0 MPHPOXh HHHOMMHATHATO KOHTPaKTa, BB § 5 maerca
cibryomi#t orpbrh: ,ejus fiat condemnatio, quantum interest
mea servum habere quem manumisi* 1 sa Bompocs ,an dedu-

18) Pernice. Labeo III'. crp. 186. 187.
19) Hop. Kleine cit. crp. 28.
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cendum est, quod libertum habeo“? IlaBern oTBbuaers ,hoc
non potest aestimari“.

He Bxoasa BB moApo6HOCTH, MH 3aMETHMT TOIBLKO, 9TO MO
HameMy MEBHIIO 3rbch xbuo MieTh He O HAJIMIHOCTH HIH OTCYT-
CTBiM HHTepeca, a 00b YCTAaHOBIEHIH OCHOBaHilt 11 ompexrbieHis
ero. Comnbaie kacaercs CrbIyomaro IyHKTa:@ JIOLKEHD I HCKB
OLITH HAIPABIEHD HA TOTH MHTEDPECh, KOTODHI! CBABAHD A Kpe-
AMTOpa Cb OTIYCKOMB Ha Bomo (yxe MbBIIIMEL MECTO) CBOEro
pala, WM Re CBb OTHYCKOMB Ha BOMO paba foIlxXHHKa. IOpucrs
BHCKASHBAETCA Bb NONb3Y MEPBAro CHOCO0a, ONATH He KACAACH
BOIpoca 0 xapakreph HMHTepeca.

V. L. 33 pr. D. ad leg. Aquil. 9. 2. Paulus 19°29,
ad Plautium. Si servum meum occidisti, non affectiones
aestimandas esse puto, veluti si filium tuum naturalem
quis occiderit quem tu magno emptum velles, sed quanti
omnibus valeret. Sextus quoque Pedius ait pretia rerum
non ex affectione vel utilitate singulorum, sed communiter
fungi: itaque eum, qui filium naturalem possidet, non eo
locupletiorem esse, quod eum plurimo, si alius possideret,
redempturus fuit, nec illum, qui filium alienum possideat,
tantum habere, quanti eum patri vendere posset. In lege
enim Aquilia damnum consequimur: et amisisse dicemur,
quod aut consequi potuimus aut erogare cogimur ).
Oranvie Kakh TOILKO YTO mpnBeieHHaro L. 33 pr., Taks

M yKkasaHHHXb Bb Opnmbdasin L. 63 pr. D. ad leg. Falcid. .

20) TlowTH TORIECTBENHATO CONXOpkKaHif, Ch H06aBIeHieMs HBKOTOPHX'L
Apyruxs mpHMBpoBs — L. 63 pr. D. ad leg. Faleid. 85. 2, P aulus. I° 2° ad
legem Juliam et Papiam. cp. eme L. 6 § 2 D. de oper. serv. 77.

11*
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35. 2 n L. 6 § 2 D. de oper. serv. 7. 7 ors Behxb pascmo-
TphHHXD BHILE TEKCTOBD COCTOMTH BbL TOMh, YTO CoMHbHie Ka-
caercs 3rbch He XapakTepa HHTepeca, a cmoco0a ombHKH ero.
[TaBert ycraHaBiMBaeTH, 4TO IHHHOCTL 0CO6Ar0 UPHCTPACTIA He
NPHHMMAETCA BB pascueTh npH ompelbuedin pasmbpa yumiep6a
BB actio legis Aquiliae u npu ouperbreHin cTouMocTH MMyILe-
cTBa A BhuncieHia quarta Falcidia; Yaibmans — dro Ha Hee
He o6palaeTcA BHWMaHiA B MCKaX'h, BOSHHKAMLIHX'D 110 MOBOXY
OTKa3a Operae Servorum.

Yro kacaercd, mpexie Bcero a0 L. 63 pr. D. cit., To sToTh
¢dparMenTs MW MOKEMDb OCTaBHTH BB CTOpoHb, Kakb He nMbIo-
Ii#f K> HallleMy BONpPOCY HMKAaKOTO OTHomiewia. ToBops o mo-
HATIH MMylIeCTBa W o crmocoGh omnpexbieHian BeTHMYHHH M CTOM-
MOCTH €ro, MH YCTAHOBHIH y:Ke, YTO W TO M IpPYTO€ OCHOBAHO
Ha npHsHaKkbh rpaiiaHckaro o6opota, T. €. Ha mpH3HaKb Tof
IBHE, KaKyl0 COCTABHHIH 4YaCTH, Ha Kakifi pasnaraercd uMyIie-
cTBO, MMBIOTD AIA Kamnaro. IlpaBuio ,pretia rerum non ex
affectione vel utilitate singulorum, sed communiter funguntur“
NeRATD, TAKHMb 006pasoMb, B OCHOBAHIM CaMOro MOHATIA WMY-
IIECTBA M HHKAKHX'b COMHEHi#t BO3GYRIATL HE MOKRETD.

B npumbuedin kb L. 33 pr. cit. sTo mpasuzo 6esn Bed-
Karo coMHbHiA ycTaHaBIMBaeTH TOTH NPHHIMIIB, YTO noxs dam-
num Bb actio legis Aquiliae monuMaerca TOMLKO ymIep6s MMY-
L{eCTBeHHL 21); BHIBOXB, KOTODHH H3'B BTOrO A0LKEHD OHITH crb-
TaHb, €CTh, OJHAKO, JMLIL TOTH, 4TO actio legis-k® sanmTh MHTe-
PecoBh HEHMYIeCTBEHHHX'> HeupUMbHMMA; BHIBOAD, KOTODHH He

21) Cp. BB TekeTh: ,in lege enim Aquilia damnum consequimur, quod
aut consequi potuimus aut erogare cogimur*.
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aMbeTs HHYero HeoOnuvaliHaro Jid BCAKAro, KTO XOTA CKOIBKO
HAGYb BHAKOMB Cb cojepxaHieMb M ucropielt lex Aquilia; ws-
BBCTHO, YTO Jake MOHATIE CaMOro MMYTIECTBEHHAro ymiep6a mepBo-
HaJalbHO YCTaHOBIeHO 81bch OHIO BB BhIcHIel cTemeHn ThcHoe
1 ORO paclipeHo JNilb NOCHBAYIOMMMH TOTKOBAHIAMA OPHCTOBD.

" HecpasHenno Bamwbe 1A Hach JAIBHBHIIN BRBOLB, KOTO-
phit MoKeTDH OHThH H3BIEYeHH M3BH TOTO e TEKCTa: TOTH, UTO
OpH BHYWCIeHiM IBHHOCTU MOBpexJeHHaro mpejMeTa, Als ompejk-
JeHia paswbpa OTBBTCTBEHHOCTH IPABOHADYNIMTENd, HEMMYIie-
CTBeHHHIl MHTepeC'h, CBA3AHHHEIM A moTepmbBlIaro b JaHHHMB
00BEeKTOMDb, Bh pa3cueTh He NpHHHMaercd. IIpu sToMD, mpemie
BCEro MOXeTH OHTH IOCTABIEHDH BONPOCD, COCTABIAETS 1M STOTH
UpHHIMITS ocoGenHocTh actio legis Aquiliae mmm ows BB pasHOM
cremeHH nMbeTds BHadeHie J1d BChXD MCKOBB, HAaNPaBIEHHHX'D
Ha BosMblleHie MMyIIECTBEHHAro yiep6a?

B nepBoMs cryuak, HempuHATie B0 BHMMaHie HEHMYTIECTBEH-
Haro mHTepeca mnoteprbBmaro Bb actio legis Aquiliae morzo 6w
6HTb, Cb JOCTATQUHEIMD OCHOBaHieMb, 00BACHEHO ThML cooGpa-
KeHieMb, 4TO BTOTH HCKD, Kakbh HCKDb MTpadHoll, yxe APyTHMH
CBOMMM TOCTEICTBIAMH JOCTATOUHO OTpaRiaeTh HHTEpeCH M06aro
XapaKTepa, CBA3aHHHE [Id NOTEpIEBIIAr0 Cb MOBpERIEHHOH
Beuplo. B camomsb pbak: whHa, koTopad Kiazach BbL OCHOBa-
Hie MCKa OHIa, Kakbh HSBBCTHO, He Ta, KaKylw HMbIb O0O0BEKTH
Bh MOMEHTH IOBpe#jeHid, a BHCIIaA IbHa ero 3a usBbCTHRIM
IIPOMERYTOK' BPEMEHH [0 BTOTO0 MOMEHTa (33 oAb — OpH noBpe-
AJIeH1H CKOTa, 33 MECAIIs — IPH NOBPe:KIeHiH JPYTHXs 00BEKTOBD).
Yike 9TO 0JHO MO0 IOBHCHUTH OTBETCTBEHHOCTH NpPABOHAPYLIH-
Teld Jadleko 3a mnpefbinl uMymecTBeHHaro ymepOa mnorepnks-
maro, Ha 9To M ofpauiaeTs ocoboe BHuManie § 9 J. de lege

’
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Aquil. 4. 3: ,qua ratione, roBoputcs axbeb, creditum est, poe-
nalem esse hujus legis actionem, quia non solum fanti
quisque obligatur, quantum damni dederit,
sed aliquando longe plurius.* 3arbws — orpbr-
CTBEHHOCTh LPABOHAPYUINTEIA Bb 3HAYMTENLHON CTemeHH BOSBHI-
a1ach, BCIydah OTpHUaHiA HMB cBoefl BHHOBHOCTH, THEMB, 4TO
actio legis Aquilia mpunajmexkara Kb KaTeropin MCKoBb, BB KO-
topexs lis infitiando crescit in duplum. Jarbe — Kb ToMy xe
Belb NPHHUMI'D KOHKYpPpEHIin mTpadHHXD HCKOBH, KOTOpHIH mo-
8BOIANG NOTepnbBIeMy HETOILKO H30MpaTh TOTH H3B HHXB,
npeabABIeHie KoToparo GuIo eMy BHTOIHEE, HO JOMYCKAIb, CBEPX'h
TOro, mocikjaoBaTeNbHOE HperbABIeHie OFHOTO 33 IPYTHMB HA H3-
IMIIeK's OPOTHBB TOTO, YTO Y#Ke ObLI0 UMD JOCTHTHYTO mpeXb-
ABIeHieMDb MepBHX'b: Takb HOp. actio legis Aquilise MokeTD KoH-
KypupoBaTh cb actio injuriarum, c¢1 actio arborum furtim cae-
sarum H T. 1. 2'). Bch oTH coobpameHia JOCTATOMHH JIA BHI-
siCHeHis TOro, YTO BCEBOSMOKHLIE WHTepecH NoTepmbBIAroe GhLLIH
Bb JOCTATOYHOH CTelEeHH OrPaRIeHH M IpPH TAKOMDB cnocobh
onpexbiedia mbHH noBpeJeHHAro 0GHEKTa, KOTOPHHA He NpHHH-
Mal'b Bb PascyeTh WHEHHOCTL 0c00aro IPHCTPACTiA.
BoIbuMHCTBO BHAMTD, OJHAaKO, Bb mnpaBulb ,prefia rerum
non ex affectione vel utilitate singulorum, sed communiter fun-
guntur* oOwift npuHums, Wmbomi mpumbHeHie HETOIBKO KB
actio legis Aquiliae, Ho u Ko BchMB 0e3b HCKIIOUYEHIA MCKAMD,
HaOpaBIeHHKIMB Ha Boswbiuenie WMylnecTBeHHaro ymep6a (Scha-

21) L. 84 pr. D. de O. et A. 44. 7. L.1 D. arb. furt. caes. 47.7. — Cka-
38HHOE IOJYJaeTh 0CO6YD BAXHOCTb, €CJHH MH IpHMeMb Bb COOGpaxeHie, Iro
daxTHaeckasd o6cramoBka damnum injuria datum d9pe3BHYAAHO YACTO Hpex-
CT&BHTDH, BMBCTB ¢b TBMB, Bch naHHHs injuria.
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densersatz). K1 sTomy pesyma'ryb npuxoxuTs H IlepHnes H3®
coo0pakeHia BChXh TpeX'hb YKaSaHHHX'h BHINE TEKCTOBb. ,Iloxb
HHTEpecOMb BH CMHCIB Boswbmenia ymepOa, TOBODHTH OHB,
BCETN3 NOHMMAETCH HMCKIOYHTEIHHO yuep(s> HMYIIECTBEHHHHA M
npH onpenbiesin paswhpa 8TOro ymep6a 8TH TpaHMIH He mepe-
CTYmaoTcA fJame M Jia Takb Has. adfectio. ITpxTBepmiemie
9TOMy MH HAXOJUMD BB IbloMb parh 'rexc'roé'n, KaTeropH4eckn
yCTaHaBIABAIOMMX's TAKOH NPHHIMOD KAKD LA JeINKTHHX'B, TAKD
H M4 JOrOBODHHX'h OTHomMeHiff. J[Ba&JW BB’ CBASH Cb BTHMD
npaBunoMs ynomunaercd uMa Ilexis, Taks urto, umo Bcet Bbpo-
ATHOCTH STHMB IODHCTOMD OHO HJIM YCTAHOBIEHO MIH HPOBEAEHO
Bb NIPaKTHKY; OHo abficTBOBaIo M BB mocrbjyiomee Bpems 22).

IIpoTuB™h moxoxeHiss, 4ro moAh yuepboms (Schaden, damnum
ACTOYHHKOBD) MOHHMAETCA TONBKO W MCKIIOYHTENLHO YIUepOD HMy-
IMECTBEHHKH, paBHO Kakb M OpOTHRD JAalbHbimiaro, 4ro npu
oubukt sToro ymiep6a whHHOCTL 0cC00aro NMpHCTPacTiA BL pas-
CYeTh He NPHHHMMAINACh, MH He WMEeMD BOSDASHTh POBHO HHYEro,
Ho orvbTHMB 3xbch e, 9TO BHayeHie, KaKoe MOKeTH OHThH HpH-
JaHO 000MMB STHMB NONOKEHIAMB, HOCHTDH BH BHICHIEH CTeleHH
YCIoBHHI XapakTeps. UTo KacaeTcd [0 CTENEHH OTPamjeHid, IpH
npuvbHeHin 000HX'> STHX'h MPABHIDb, MOOHXH WHTEPECOBD MCTIa,
TO Kb BTOMY BOIpPOCY 008 OHH HH B'b KAKOMb OTHOIIEHIM He CTOATD
¥ TIPENATCTBiEMs Kb TAKOMY OTpamieHilo He cIy®aTh. Llhab uxb
— €CTb OXpaHeHie OTBETYAKA OTH HeyMBpeHHHXH NMpUTABaHil co
CTOPOHHI MCTIA, HO BTa 0XpaHa JaeTcA TOAbKO OTBBTUMKY n06poco-
BbcTHOMY, TakDh Kakb Beaydab culpa, dolus mmi contumacia c
ero c'ropénu — HCTeN's NONYYaeTh NOIHYI0 BO3SMOKHOCTD IepeiiTH;
npn onbakb cBoero ymep6a, Aalexo 8a nmperbiH pHHOYHOM IBHE

22) Pernice. Labeo. III*, cTp. 180 IV '
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00beKTa M, BooOOle, JEHeRHWXD YOHTKOBL HMP NOHECEHHHIX'B,
nocpeicTBoMb juramentum in litem, BB KoTOpoMs ,Verum rei
pretium* ne umbers yxe HuKakoro sHaveHia. CBepxd Toro,
yTBepH&leHie, YTO TIPARIAHCKOE IPABO MOKETH M JONKHO Sall-
1[aTh HeMMYILECTBEHHHE HHTEpeChl He OOABHBAETH HACh JOKA3H-
BaTh, UTO BTy BalMTY OHO 00f3aHO JaBaTh NPH BCAKMX'L 006CTO-
ATENbCTBAX'b, BO BCAKOMD CIy4yal, ¥ LA Kakuxb OH TO HH OHIIO
HHTEpPeCOBD.

- Taxums 00pa3oMb, CUMTad BHOIHS MpABHILHHIME HOIOKEHie,
yro noxb damnum (Schaden) xak® BB actio legis Aquiliae, Taxs
H BDb JIPYIHXDb HCKAX'h NOHMMAETCA MCKIIOUHTENbHO YIIepGs HMy-
IeCTBEHHHHA, MH He mnpeipbilaeM: BOmpoca O TOMB, YTO STH
HekH, Thvb He MeHbe, JaBaiM Bch cpeicTBa M ANA BAIMTH He-
MMYIIECTBEHHHXs HHTEpPecoBb, HO, CaMo co6ol0 pasywhercd, He
IyTeMb OPHHATIA HMXB BO BHMMaHie TUpUM OWEHKE CToOMMOCTH
npexveToBh. Kie Mewbe npuHATie STHX'L MOdO:KeHilt mpoTuBoph-
YMT'h BB3TIALY, YTO 00A3aTeIbCTBEHHHLISA OTHOLIEHis  MOTYTDH BOSHH-
KaTh M H3'h HAPYIUeHid HHTEPeCOBh HEHMYIIECTBEHHHX'hb H M3'h
0053aTeILCTBD, HAMPABIEHHHX's Ha ABHCTBIA IMUIEHHHA HMYyme-
CTBEHHOM LbHHOCTH. B03MOKHOCTH M TOrO M.ApYTaro He IyMaeTh,
BOpOYeMb, OTPHUATb M IlepHucs. ,Jbio ugeTs ambch, ToBOPHTH
OHDb, 0 pasiu4in Memxy actionem habere u in judicium venire,
Pasiniid, KOTOpoe KIACCHYECKMMM KOPHCTaMH OhLLIO MOIOKEHO B'b
OCHOBaHie Wallo:eHiA Bceff cUCTeMH HCKoBb. Taws, rrb OpATA-
zaHie ocHoBaHo Ha adfectio, TamD cosepxanie WCka MomeTH OHTDL
IOCTaBIEHO BB CBA3b CBb condemnatio pecuniaria Toabko ThME,
yro ombuka ero mpexoctaBiserca officium judicis“?29).

23) Pernice. Labeo. eod.
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§ 14. Ilpomoxzemie: L. 38 § 17 D. de V. 0. 45. 1.

VL L. 38 § 17 D. de V. 0. 45. 1. Ulpianus.
1°. 499, ad Sabinum. Alteri stipulari nemo potest, prae-
terquam, si servus domino, filius patri stipuletur: inventae
sunt enim hujusmodi obligationes ad hoc, ut unusquisque
sibi adquirat quod sua interest: ceterum ut alii detur, nihil
interest mea. Plane si velim hoc facere, poenam stipulari
conveniet, ut, si ita factum non sit, ut comprehensum est,
committetur stipulatio etiam ei, cujus nihil interest: poenam
enim cum stipulatur quis, non illud inspicitur, quid inter-
sit, sed quae sit quantitas quaeque condicio stipulationis
(32 nessawMTemsHEMu orcrynueHiama = § 19 J. de inutil.
stip. 3. 19).

ITpuBefeHHE!! TEKCTH MH IOCTABHIM OTXEIBHO OTH BCHX'B
MBII0:KEHHHX'> BHIIIE [I0TOMY, YTO OHL KacaeTcd BHOIHE caMocTo-
AreabHO#t o0JacTH 0 ABACTBHTEILHOCTH 00A3aTEILCTBD Bh HOMBLY
TPeTHHX'h IHI'P M BB HENOCPeJICTBEHHOM M mpsAMOH CBfABH CB
HAIIUMB BOIPOCOMB HE CTOMTh. BXOMMTL BB NOAPoOHOE MHBIO-
XKeHie M pas3bopD IepBoll TeOpiH, T. €. TeOpiH O JIOroBOpaXh BB
I0ML3y TPETHHX'D> Wb, BHIBBABLIEH CBOI CAMOCTOATENBHYI H
KPYIIHYI0 TMTepaTypy, MH, caMo co6o10 pasymbercs, BO3MOKHOCTH
He nMMbeMDb M BHHY:KJIEHH 6yleMb, MOSTOMY, KOCHYThCA e IHMIIb
HOCTOIbKY, MOCKOILKY OHa CONPHKAacaeTcd Ch Halleld Omumadmred
3ajgayent.

Vmbmians Bb Jurecraxs, IOcrumians Bb HMHCTHTYOAXD
BHICKa3HBAIOT'h, Kak'h 0Ollee MPaBHIO0, YTO CTHHYJIALIM Bb IOIL3Y
TPETHUX'H IMI'D HeXBHCTBATEILHE : 0053aTEILCTBA OJOOHArO poja
n300phETeHH JIA TOro, YTOGH Kamiu# Mors mnpiobphrats ce6b
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TO, YTO OPEACTABIACTH JIA HEro MHTepech, & Bh TOMb, 9TOOH
JaHO OLLIO IPYrOMY, HHKAKOTO HHTEpeca HHKTO MMBTh HE MOXETD.
CpeacrBoMb A1s OpuJaHis CTHIYIANiM THACTBATEISHOCTH MOKETD,
OJHAKO, CIYKHTb CoriaieHie o Heycro#wkh (poena): BB mocrba-
HeMb cay4al Bompoch 0o0b MHTepech He moATeRHTD OImxaftmeMmy
pascMoTphHiO : o0pallaeTcds BHMMAHI® IMIIb HA CYMMY HEyCTOHKH
H H3a YCIOBif COrIallleHid.

Ho kak® BB caMMX'h YKasaHHHX'h TeKCTaXh, Takb H Bb
nocrbiymeMs HBIOKeHiH ') NPHBOZUTCA PAND HCKIIOYeHIH W8
sToro ofmaro npasBuia. [ BiCTBHTeILHH, Hpexje Bcero, CTHIY-
1AM mOABIACTHHX'D> IMOB (pa6a u filius familias) BL momesy
JAOMOBIAIHKH (UTO NMpPABO MCKA Bb TAKHX'h CIyYadX’h NOPHHALIE-
RHTH JOMOBIATHKE fACHO caMo coGoit); XBHCTBATeILHA CTHITYIAIA
U Bb ToMB crydah, eclH JIA CTHOYIAHTa cosepuieHie rbHCTBiA
BB HONb3Y TPETHATO IHNA UPEJCTABIACTH H3BLCTHHH HHTepecs;
TaK'b, HOp. — CTHIYIANiA ONEKYyHa, cojepmadia ,rem pupilli sal-
vam fore“, BaKIOYEHHASA Cbh COONEKYHOMD NpH mepefaub mocrba-
HeMy YUpaBleHifi MMYLIeCTBOMD ; CTHIYIALiA IOLKHHKA B HOIL3Y
KpeiuTopa, domini negotii BL moms3y mosbpensaro u. T. m. Bo-
Opoch O TOMb, KOMYy HPHHAJVIERUTH NPaBO HCKA BB CIyYadX'b
nocrEIHATO PpOja, CaMOMy CTHOYIAHTY HIM TpeThbeMy IMIY,
0CTaBIfeMb MOKA OTKPHITHIME.

ITo oTHOmeHi0 Kb HallleMy BONpPOCY, M3 BCEro CKasaHHAI'0
BHIBOIMTCA crbaywoiiee sakniueHie: ia ABHCTBHTENLHOCTH 00s-
3aTeIbCTBA HEoOGXONMMD COOCTBEHHHH HHTepeCh KpeiuTopa H
OpaBO HCKa JaeTcd mocibuHeMy BB 00beMb BTOro HMHTEpeca.
Camo mo ce6b sTo SaKkmoduenie JIf HaCh He HOBO, MH BCTphua-

1) L. 88 D. cit. § 20—28.; J. cit ,§ 20.
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mace cb HMML y&e Bh L. 8 § 6 D. mand. 17. 1.; pasmriie
MexRIy HacTosuMM Texkcramn M L. 8 § 6 mand. cocrouTs,
OJHAKO, Bh TOMb, YTO H3b BCEr0 XO0Ja H3.I0KeHis NePBHXD SCHO
crbiyers, 9To mOAh ,MHTEpPECOMDB“ 3IBCh IOHWMMaeTCA HHTepech
JEHERHHH, MMYLeCTBeHHRIH. )

B ocHoBaHiM Bcero, UaIoA&eHHAro BhILIE, PasCYyKIeHiA HCTOY-
HHKOBD IeXHTDH adopusms ,alteri stipulari nemo potest* n orn
YCTaHOBIEHIA €ro TOYHAr0 CMHICIA SaBHCHTDH, M0BTOMY, YOhiu-
TeAbHOCTh BChX'h AaubHBANMXS BHBOZ0BD. Pabie vhMb nepefrru
Kb pa36opy TEeKCTa MW HepejaiiMb, OXHAKO, BDb OOLMXB Yep-
Tax'’h, COBPeMEHHOe MOlI0KeHie BOMpoca 0 AOTOBOPaxhs Bb HOIL3Y
TPeTBHX'h JHI' B'h JOTMb IAHIEKTHaro mpasa?)

BeaycuoBHO rocnOACTBYOIHME ellle BL HAcCTOAlllee BpeMs,
HecMOTpPA Ha OTXBAbHHA nOpoTUBOPEYiA, MOKETH OHTH HA3BAHO
To MHbHie, KoTopoe OTpHIaerh ABHCTBMTEILHOCTH AOI'0BOPOBDL
TAaKOro poja, HACKOILKO, KOHEYHO, Ch HMMM He CBA3AHHI co6CTBeH-
Hhle HMYIIECTBeHHhe HWHTepecH KpemuTopa. OTHOCHTEILHO YHCTO
PHMCKaro mpasa LiepeBbch 9TOro HampaBleHis Bb JOKTPHHE CTOMTH
BHB Bcakaro comwbHiA, mo OTHOMIEHIO Kb AaubHbilleMy pasBHTIIO
€ro — MoRHO OTMETHTH pAXb mepioguyeckHxs KouaeGaHift. Teopia
n mpakTuka 16-ro, 17-ro u 18-ro pbKa BHCKaSHBAIHCH BD
[0Ib3y JOMYCTHMOCTH TAKHX'H noroaopoﬁ”), ¢b Hadaaa 19-ro
MOXKETHh OHTh OTMEYEHD NOBOPOTH BB MOIBBY UYHCTO PHMCKAro
npaBa‘) M IMb HOBBHMIAA IMTepaTypa BOBBpALIAETCA BHOBDb

2) Kb crbayom. cp. Windscheid. Pand. II. § 816. 316,. Dern-
burg. Pand. II. § 18. Pernice. Labeo IIU'. crp. 189 cu. 193.

8) Buchka. Stellvertretg. ctp. 158 ci.

4) Buchka. cit. cTp. 187—202. Savigny. Oblig. R. 1L § 59 & MA. ap.
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Ko MHEHIIO 0 XBHACTBUTEILHOCTH AOTOBOPOBS Bh HOUB3Y TPETHHXD
s 5).

Kakb Obl TO HM OHIO — B> HAYTORHOCTH CTHHYIALi#
TAKOTO POJa J0 HACTOAIIATO BpeMeHH He coMwbBalca HHMKTOS),
OCIAPHBAIOCH TOIBKO HOJNOKEHie 0 HHYTORHOCTH IOTOBOPOBD APY-
raro TAna ¢b THMDb Ke XapakTepoMb. BoscTaHoBleHieMb mpa-
BHILHAr0 B3riAja Ha BHTOTH BOOpoCh MW 00a3aHn IlepHHCy.
HaspanHLi#t aBTOP'> OPHXOJMTH Kb YOKIEHi0, 9TO MOCHOACTBYIO-
mee MubHie npaBo (HO TOILKO O OTHOMIEHI0 Kb CTHHYISALiAME,
He JIpPYTHMb ,morosopaia'b), YCTaHABIMBaA JAOTMYy O HHYTORHOCTH
CTHNYIANi# BB TOAB3Y TPETbHX'b JMI'h AA IOCTHHIAHOBA IIpaBa,
HO 9ro MAbHie 9TO He MOKeTh OHTL 3alMIIaeMo I nepioa
KIacCHYecKaro puMckaro npaBa. JoBoin IlepHuca 3aKmOYAIOTCA
BB cIbryniueMs.

»PascMaTpuas L. 38 § 17 D. cit. BB cBasu c¢» § 19
J. de inut. stip. 3. 19, Hembs3d, roBOPHTH OH'B, He 3ANAThCA BO-
UPOCOMB, BKINYEHDH IH TEeKCTh YibiiaHa Hab 49-it kaurn ad
Sabinum O6yxBarbio Bb VHCTHTYUiM HIM #e Becb TeKCTh BB
Jurecraxs MHTepromHpoBaiDb. Ilo Moemy wubHilo Kakh BEbie,
TaKb H BHYTpeHHie NpPH3HAKH YKA3HBAKTDL HAa HHTEPIONALLIO
Bcero o6ocHoBaHia agopusMa .nemo alteri stipulari potest*. IIpa-
BUNO 9TO, HapaBHb ¢b ApyruMb: .nemo factum alienum promit-
tere potest* mpuHajIeRUTD KB TEMD JpEBHHMB IOPHIHYECKHMDb

5) Bahr. Jahrb. f. Dogm. VI crp. 131 ci. Unger. Jahrb. f. Dogm.
X. crp. 1 cn. Gareis. Die Vertrige zu Gunsten Dritter u ap.

6) IipoTHBL 3TOrO0 He BO3pakaerTdb H I'eflepb, KOTOPHA eB& JH He mep-
BHA H3Db HOBHX'> IPHCTOBD BHCKAa3aJcA 38 NBACTBHTEIbHOCTh KaKb 0043a-
TeJbCTBD, JHIIGHHNX'> MMYIIECTBEeHHO IIBHHOCTH, TAKD H 00643aTelLCTBD BDH
noxb3y Tperbuxb aunb. Cp. Heyer. Abhandlungen. Nr 1 crp. 9.
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IIOTOBOPKAaMb, "KOTOPHIA OGKIKHOBEHHO'He 000CHOBRIBaIOTCA BB IlaH-
JeKTaX'h, & CaMd CIY:KaTh A1A 000CHOBaHiA JanbHBHIIMXD BH-
BogoBDb (cp. v. Holtzendorff's Encyclop. ctp. 135 § 32). Sxhesb
9ToMy adopuaMy jnaercAa o6ocHOBaHie, HACTOIBKO iKe HeyjAadHoe
N0 COJEPRAHII0, HACKONLKO OHO HeygauHo mno ¢opmb. Inventae
sunt hujusmodi obligationes — kakin o6ssaTerscTBa? 6€3n co-
MHBHIA CTHOYIALIM, Kakbs 00b BTOML MOKHO BaKNOYHTH H3D
HPeALIYIIAro; HO ecli Takbh — To hujusmodi He ecTb IATHH-
Cckiff 060poTh. ,BBH TOMB, YTOOH JaHO GHIO XPYTOMY, HHKAKOTO
HHTepeca A WMBTh He Mory“ — pbup BHe3amHO mEpeXOJHTH Bb
AMASKTHYECKOE IepBOE THIle M BHICKA3hBaeTDh OPABHIO a6COMOTHO
TORHOE: TAKOH WHTepech BHOIHE B03MOKEHD Jaxe BB TOMDL CIy-
yah, eciM NMOHMMATL NOADL HAMD W WMYIIECTBEHHHI! HHTEpeCh, —
§ 20 sq. camn mpuBOAATDL UPHMBPH mOJoGHAro poia; BL Kpai-
HeMb clyyah, mosToMy, Mo:xkHO ObLI0 OBl CKasaTh, YTO MHTEPECH
He Bcerja Ha IMie umMbercd, HO BDL TakoMb BHIbL 9TO mono:xeHie
He MOkeTh OHTL NMPHBOJUMO BDb O0BACHEHie cTaparo, He Jomy-
CKABIIAT0 HWKAKUX'D WCKIIOYeHill, mpaBuia. ,EcIM 4, OIHaKO,
Xoyy oTo crbiatb“ — 9ro crbiaTh? M3 NpPEABIAYIIATO Nemo
alteri stipulari potest cnbayers ussaeus ,alteri stipulari“: s cBas-
Hoit phuM Takbs HMKTO He BHpasuTcs. HeoGXomMMB JOTOBOPD O
Heycroiikh ,4To6H“, WMIM ,TaKb YTO“, IMPaBO HCKATh NOCIbIHION
npio6phraers U TOTH, KTO He MMbers ,uHTepeca“ BB JoroBoph.
JornyHLIML M BTO HASBATHL HENb8A; Hajl0 OHI0 OH CKas3aTh: TaKb
KaKb JOTOBOPBL 0 HeycTofikb jomyckaercs, Kak®s CpeicTBo 06e3-
TleYyeHisd, W NPH COrNAlleHiAX'b, JIHIIEHHHXs HMYIeCTBeHHoOH IbH-
HocTH. Ho M ¢b 060pOTOMEL TEKCTa MOAKHO OLUIO OW TPHMH-
puThCA, ecMOH ut He OwIO coraacoBaHo 3IBCh CB . HSBABHTENb-
HHMB HakioHeHieMb Oyxymaro BpeMenu. IlocnbaHee ofcros-
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TeILCTBO CNOCOGHO 00e30pYRMTh HanGorbe CHHCXOINTETHHArO
genoBkra“ 7). . ‘

»IIpaBuio ,nemo alteri stipulari potest* msbers, Takmws
00pasoMb I KIACCHIECKAr0 MpaBa TOIBKO TOTH CMHICTH, 9TO
HMKTO HE MOKeTH mpioOphcTH 06sg3aTerbCTBa M HpaBa HCKa APY-
roMy IMINY, COBepmlag CTHIYIANIIO Ha ero uMa. Kciu, mosToMy,
CTHOYIAHTD He WyMbeTs HaMbpeHid CTATh KpeIATOPOMD 10 CTH-
OyIANid IH9HO, TO, caMo coGOl0 pasymbercd, HHEAKOTO 003a-
TeILCTBA H BOSHMKHYTb He MOKeTh. UTO HHKAKOr0 Jpyraro
CMEICIA YKaB3aHHOE NPaBHIO0 He MMBETh — fACHO y&e H3D> NIpH-
BOIUMHXB Bb TEKCTH ,HCKIIOUEHIA“: IHIA TOABIACTHHIA BHOXHB
IBH#CTBATENLHO CTHIYINDPYIOTH Bh NOIb3Y CBOMX'D JOMOBIANHKD,
T. e. nocrbjmie mpioGpbTaloTs HeMmOCPeICTBEHHO MPaBO MCKA; H8H
8TOr0 CrbayeTs, 49To NMpenATCTBi Kb ACKY CaMOT0 CTHUIYIAHTA
He wumberca Hmkakuxb. JIbicTBpTemmHo, Ha STOMDL cmocoGhb
npaMbHeHiA CTHIYJIANIH OCHOBaH& BOBMOKHOCTb IOIL30BAHIA €10
M yCTaHOBIEHiA MOJAAILHHIX'D 00A3aHHOCTEH M GIATOTBOPHTEIb-
HEIX'H yupemgeniit 8).

IIpyuyHy uHTEpHONALiM, Kako# MOABEPrcA TEKCTD YIbINAHA,
sakmodaers IlepHucs, yragaTh HETpYAHO; OpPHYMHA STa — He-
mo60Bb Kb AOCTPAKTHOM CTHIYIALiA, COCTABIAOMAA OTINIHTENb-
HYI0 4epTy K0CTHHiaHOBa upaBa. THMBb XKe caMHMTL BH3BaHA
L. 13 C. de non numer. pec. 4. 30 ¥ Bo BechbX'b OTHOmIEHiAX'H
neynaunas L. 25 D. de probat. 22, 3. Cymb upermucuBaerca
srhbck BXOAMTL BL pascMoTphuie MaTephbAILHHIX'D OCHOBAHiH CTH-
OYIAIiH, a8 CTOPOHAMD JaercA COBBTH BaKMOYaTh JOTOBOPD O

'

7)) Pernice. Labeo III*. crp. 189 u mpmm. 2.
8) Pernice. Cit. ctp. 147 cu. 155. 193.
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HeycToiikt moToMy, 9To BB TakoMb ciyyal mpm mpomecch camb
co0010 MOAHAMETCA BONPOCH O XBACTBATENLHOMDL cojfiepRaHiM 00s-
saTexscTBa 9).

Hraxs, He OTpHIAA Jake IPABHILHOCTH TOro MHbHiA, Ko-
Topoe BUmMTDH BB L. 38 § 17 cit. obbaBuenie nexbhicTBHTENS-
HOCTH CTHIYIAiH BB NOIb3Y TPeTbHX'h IHI'b, MH I[PAXOJHMD
Kb BHBOAY, 9TO, BO NEPBHIX'H, HOCTaHOBIEHie BTO OTHOCHTCA Cre-
IHAILHO Kb CTHNYIALAMDB, He Kacadch 00A8aTelbCTBD JpYyraro
THIIA, BO BTOPHIX's — YTO MCTHHHOH NpPHYMHOM Takoro uswbHe-
HiA OBLI0 He OTCYTCTBie MMYIECTBEHHAr0 XapakTepa 00AsaTelb-
CTBeHHaro Xb#cTBiA, a usMbHeHie B3IIAfa Ha XapaKTeph CTHIY-
JANiM M OTHATIe y HeA CBOMCTBA aGCTPAKTHAro 06ABATENLCTBA.

Mu pascMoTphmM, TakuMb 06pasoMb, BCh TeKCTH, Kakie
uo}‘yn OHITH NpPHBEJEHH, M OpPHBOJATCA XBHCTBHTENLHO, BB JO-
KaBaTeNbCTBO HeOOXOIMMOCTH HMYI[eCTBEHHOM ﬁ'laﬂﬂoc'm 1b#cersid,
COCTABIAKMIAr0 cojepkaHie 00f3aTeIbCTBa. PesyibTaTh, KOTO-
Phit JOonKeHD OHThL BHIBEJCHH H3'h BCET'0 HBIO0KEHHAro, eCTh TOTB,
9ro BCE MbeTra MCTOYHMKOBD, Ha KOTOpHA CCHIaeTCS IOCIOl-
cTByomee MHbBHie, MOTYTH M JOLKHH OHTbL O0BACHAEMH HHAUE,
gbMb 8T0 xrbiaeTcAd OOHKHOBEHHO. PesyIbTaTh 9TOTh HHCTO
OTPHIATENLHE! H HAMD HPEICTOMTH, B JarmbabimemMs, nepeaTn
Kb NPEACTABIEHII0 MONOKHTENLHRX'D JOKa3aTeIhCTBh TOr0 4TO,
HeSABHCHMO OTDH Toff WM HHoOM dQopMu mpomecca (oGcToATenb-
CTBO, KOTOpOMY NPHOMCHBAKTDH 8HaueHie W IPeACTABATENH MIPO-.
THBOIONOAHATO BSTIfJa), PHMCKoe 00A3aTEILCTBEHHOE NPABO
MOrZ0 JaBaTh SalUTy H JAaBalo €e, WHTepecaMb HeHMyile-
CTBeHHHIMDB. Panbmie, TEMDL mepeHITH Kb STOMY, MH OCTaHO-

9) Pernice. cit. crp. 190.
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BUMCA elle, Bb HBCKOIBKMXL CIT0BaX'h, Ha 3alMTE HeuMylme-
CTBEHHHX'h HHTEpecoBh BDb BeuHoMb mpash. Pascmorphuie sToro
BOIIPOCA BH NpsAMOM CBABH Cb Hamied sajade#t He CTOMTH, HO
MOKeTh, ThMb He MeHbe, kKakD yixe sambueHo, cnocodcmosa'm,
10 u3BECTHOM CTemeHW, YCTAHOBIEHI0 MPABHILHHX'D TOYeKD 3ph-
Hii ¥ Ha 00A3aTelLCTBEHHOE ITPABO.

§ 15. [lpuromenie. HemmymecTBeHRHH HHTepech BB
BeIIHOMT IpaBb.

MoxHo Onno OW mpejnonaraTbh, YTO BO BCe#l 00IacTH Bell(-
Haro mpaBa BONPOCH O HEHMMYIECTBEHHOMb WHTepect Ooabumaro
3HaveHid MMBTL He MOXETh W HeIb3sd OTpPHLATH, 4To, xbidcTBA-
TelbHO, BONPOCH HTOTH 3AECH JaleKo He Takb CIOMEHB, KaKDb
Bb npaBb o6ssaTencTBeHHOMB. PascMorphHilo 3xbes MoryTh
HOAJIE:RATE THILL HeMHorie nyHKTH. Cdepa nHTEpeCoBD, uoryﬁmx'b
OHTL Tpe;MeTOMD 3alMTH 00A3aTeNbCTBEHHAr0 TPaBa, SHAYUTEILHO
nmpe, vEMb cdepa MATEpECOBT IpaBa BelHAro; mocrbjHee oxBa-
THBaeTDh TOYHO oOmpelbIeHHHH M OrpaHMYeHHHI KpYT'b> HOPHHAX-
JeHKAMNMX'D CYOBEKTY 9HCTO MATEPbATLHHXD O6I1arb; 00BLEeKTaMH
ero ARIAINTCA OTTXBIbHEE, YHCTO MATepbAlbHLIE OpeAMETH H BO3-
MOKHHSA IPHTABAHIA, BOBHUKAKNIA B BTOM 06ACTH, HATPABIEHH
BCerja Ha Takie MaTepbAlbHHeE mpeaMerH. CBepxs TOro — He
MPOTHBD BCAKAro HapyuleHis cdepn UYYyHaro BelHaro npaBa
pearnpyeTcs IOCpeICTBOMDb BEILHAI'0 Re HMCKA; €CIH TaKoe Ha-
pylleHie He 3aTpOTHBaeTh HeEmOCPeJCTBEHHO CaMoM CYIIHOCTH
BTOr0 NpaBa -— MOCThICTBieMT €ero ABIfAeTCA IAML 0073aTelb-
CTBeHHAA OTBBTCTBEHHOCTh IWIa BMHOBHAI'O Bh HapyuleHin ').

1) Tak®b, HOp., Beaydad damnum injuria datum (actio legis Aquiliae).
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Jlo HACTOAIIATO BpeMeHH BOIPOCH O HEMMYIIECTBEHHOMD MH-
Tepechk Bb BelIHOMb HpaBt M pasCMATPHBAICH HCKIOYHTEILHO BB
ABYX'h HANpPABIEHIAXH: JOCTATOYEH'h IM TaKo# HHTepech Jis
BOBHHKHOBEHIisl CEPBMTYTa M [OCTATOYHO IM HADYIUEHiA ero JxiA
npexbABIeHiA CepBHTYTHaro ucka ?). Coopsb u sybeh cBojuTes
€b OFHOM CTOPOHH Kb OTPHIAHI, CHb IPYTo#t — Kb yTBEP:RIEHiI0
STHX'b JBYX'> HolokeHilt, mpuyems Kaene u spbeb, cornacho
cBoeit ofuielt mpeb, crapaerca mocTaBHTh philenie Bompoca BDb
CBA3b Cb HCTODHYECKHMD XOJIOMDL paspuTid mpaBa. IlpaBuia
.servitus fundo utilis esse debet* 6umo, mo ero MuhHi0, XocTa-
TOYHO M YJOBIETBOpeHiA IOTpeGHOCTeH XpeBHEPHMCKArO 3semie-
XbIbOa; Cb STHMDL NPABHIOMD MOKHO OHLIO OGXOIMTHCA BB TO
BpeMs, KOria AMKTaTOpa Gpalu OTH MAYTa, YToGH NMOCTaBHTb €ro
Bo raapb Boiicka. Ho korza Pnus, o6oraTHBIDMCH COKpOBUINAMH
NOKPPEHHHX'L HAPOJOBDL, yCBOMIBL, BMECTE ¢b ThMB, H KyILTYpYy
HX'b; KOrJa SHATHHE PuHMigHe cTauiM YKpallaTh CBOM HMbHLA
(oHTaHAMH M HCKYCCTBEHHHMH pHIOHHIMH npyxamu, Toraa Ilamd-
HiaHD JomkeHb Owibh HamucaTh cBow L. 3 pr. D. de aqua
43, 24: ,Hoc jure utimur, ut etiam non ad irrigandam, sed
pecoris causa vel amoenitatis aqua duci potest.* Amamormumeri
XOAbL Da3BHTIA ABTOPH YCTAHABIMBAETD H A BAUIMTH CEPBHTY-
TOBB, €O cchulkoff Ha L. 16 § 1 D. quod vi 43. 24 u L. 13
§ 4 D. de usufr. 7. 1, cornamasack ¢b ThMb, 9TO HpPH OTCYT-
CTBiM Kakoro 6H TO HH GLLI0O MHTepeca s YIPABOMOYEHHAro HH
yCTaHOBIeHie CepBHTYTa He JOmyCKaeTcs, HH BallMTH ero He
naercd, co ccokoft Ha L. 15 pr. D. de servitut. 8. 1.

2) Kb cabayom. cp. Fr. Mommsen. Interesse. crp. 129. 130. l1he-
ring. cit. crp. 74. 75. 96. Kleine. cit. cTp. 50—54.

12
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Cb 9 To# CTOpOHH, UpHBIEYeHie Kb PascMOTPhHIO BelmmHaro
npaBa JId mipanennu H AHAIOTiA Cb NOpaBoMb 00A3aTeNbCTBEH-
HEIMB, HH Kb KAKHMD OPAKTHYECKHMD PesylJbTaTaMb, Kak'h HaMb
Ka/ReTCA, MOBECTH He MoikeTs. Pacumpedie moHaTia utilitas 3a
ThcHEe mpexbib HemocpeJCTBEHHOH MOIb3W IS CeIbCKAro Xo0-
34HCTBa, PAaBHO KAaKD M 3allMTa I[[PaBa CEPBHUTYTHO YIPABOMO-
YeHHaro BO BCeil ero momHoThE He CTOATDH Kb BOHPOCY O HEHMY-
1eCTBEHHOMb MHTepech MIM POBHO HH B'h KAKOML OTHOLIEHIH HiH,
€CIH M CTOATH, TO B OTHONIEHIH O9eHb oTjaleHHoMB. (1 aTolt
ToykH 3phHid, Ilepuucs Bmomwt mpasb, jJaBad coBbTh NpPH M-
cb0BaHiu BOIPOCa 0 HeMMYIECTBeHHOMs MHTepech BT 00sA3aTelb-
CTBE OCTABIATH BelHKA MPaBa COBEPIIEHHO Bh CTOPOHE, TaKDh Kakb
srbes copepxanie W mhiup OpaBa CTOATH IpYrh KDL JpYyry He BB
TOMD OTHOIIEHIM, KaKb BB INpaBaX’b 00A3aTEIbCTBEHHHX'b: Bb
HOCTBAHNXS OHM BHICTYNAKTD Ha NepBHt MIaHb, MEKLY THMDL
KaK'h NpaBa BelUHHA W Bb TOMb M B'b IPYIOMb OTHOLIEHIH BHOIHB
HesaBHCHAMH 7). Mu o0paTHMD, [09TOMY, BHHMAHIE Ha Jpyrof
BOLIPOCDH, cTOAli# BL Gorbe ThcHo#t CBA3M CBb BONMPOCOMD O He-
HMYILeCTBEHHOMD HHTepect BB 0043aTelbcTBE W PasCMOTPHMD,
¢b 9To# Touku 3phHifA, CNOCOOH 3alUMTH TAKOr0 HHTEpeca, BO3-
MOKHArO M B'b BelHOMD mpashb, npH puMcko#t cuctemb mpouecca.
Comnbhia sarkmovaiores arbes BB cabpyouems.

ITo camoit mpupoxt cBoeit MaTepbAIbHLIE ITPEIMETHl, ABIAIO-
ufecas o0LeKTaMH BelIHHXD OpaBb, Beirydah HapynteHis nocabia-
HUX'D llerye BCero InojialoTcs jeHemrHol oubHkb M BoscTaHoBIe-
Hil0 in patura; mpu TakMXb HapyUleHiAXDL MK Bcerjga OyleMb
Bh COCTOAHIH TOYHO OMpeXbINTb, YHCTO ApHUPMETHYECKHUMD MYy-

3) Pernice. Labeo. LII'. cTp. 173. 174,
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TeMb, 00'beMb uuymec'méﬁnaro yuep6a, moryduBmIarocs Bb pe-
3yIbTaTh NMOIHATO MIM YACTHYHATO HApYUIeHis BelHaro mpaBa;
Jast Toro, 4To6u 9TO CcrbiaTh, JOCTATOYHO BB MEpBOMD CIy4ah
onpeabiuTs pHHOYHYI0 LBHHOCTH 00BLeKkTa, KoToparo norepnbs-
Wit amunica, BO BTOPOMB — TY PasHOCTb, KOTOpad NONYYHIACH
MeRIy mpemHel W HacTosame#t whbHo# ero BerbicTBie abHcTBIN
BHHOBHAI'0 B> HapyIleHid 1paBa; pasMBpH OTBBTCTBEHHOCTH MO-
cIb/HATO M BHPa3ATCA, TakuMb 06pasoMb, Bb TOYHO ompexs-
JeHHOM JeHeRHON cymmb, noayumBlieiics BDb pesyiabTarTh Haliero
BHYHCcIeHis. FmeHHo 31bchb, 1105TOMY, OLiTo 6n BoomHb yMmbeT-
HEIMDL cTporoe npumbHeHie H3BBCTHArO yxe HaMDb OPHHIHMOA

pretia rerum non ex affectione vel utilitate singulorum, sed

communiter funguntur“, npuHmuna, KoTopw#t CaBUHLM W ero Io-
cibjoBaTelAMH CUMTAETCA EIMHCTBEHHO BOSMOKHEIMD Il IIpaK-
THYECKAro OCYIECTBIEHis IpaBa.

[Ipn 8TOMB MOiReTH, OIH3KO, BOBHMKHYTh WHIWH pAIb co-
wibHilt. KakuMb 06pasoMb MOKETH GHITH BalIMIIEHO IIPaBO TOrO,
KTO IIPeOYNTaeTh Bo3MEIIEHII0 JleHe:HOMY BO3CTaHOBIEHie CBOEro
mpaBa in natura? Kaks mocTynaTe BbL ThXB cCoydasx’b, KOTAa
usBbCTHOE MaTephsibHOe Onaro umbers Aid mnorepobswaro, mno
Kako#t 6o npuunnb, oco6yl IBHHOCTH, HE3aBUCHMYK OTDH PHI-
HouHolt ero whuu? Kaknms 00pasoMb MORETH NONYYHTH SAILUTY
TOTH, KTO JMIIMICA BellW, BoBCce He HUMBIOWEH phHHOUYHOH WBHH,
HO Mmbiomeft sHadeHie s noTepnhBimaro ? crydan mocabaHAro
pora He GYIyTh, KOHEYHO, 4YacTH, HO BcTpbruThCH, ThMB He
Menbe, MOryTb.

C1 Toukn sphuia CaBuHeM M BChXDb, CUMTAIOUMXD HE06X0-
JMMHMD  YCIOBieMb BO3MOKHOCTH IpaKTHYecKaro upuMbHeHid

ipaBa, Bb Oouke nim menbe coBepllieHHO! cTeneHH, CTPOroe mpo-
12*
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BejeHie MNPWHIHOS ,NOpHBEleHIA HMYIECTBEHHHXs NpaBh Kb
ofHoMy, oflieMy HMDb BCEMB, TpeTheMy — JeHbIaMbB“, T. €.
BOBHarpamjeHie norepobsmaro BbL COpasMBpHOCTH Cb PHIHOYHOH
bHOt 00beKTOBD, Bh IMILEHIM MIM NOBpekAeHiM KOTODHXDH Bhl-
pasuics ero MMYINIECTBEHHHWH yulep6b, Ha Bch 9TH BOOpOCH Jo0l-
#eHb OW OHTh JaHB, 10 OTHOLIEHI Kb GOPMyIHDHOMY HpoLeccy,
crbayoni#t orbrTe. Ipunuuns condemnatio pecuniaria, BB
CBABH Cb MSBBCTHHIME mpaBuioMdb pretia rerum non ex affectione
vel utilitate singulorum, sed communiter funguntur“, Bezers KB
TOMY, 4YTO eciH OTBBTYHKD MO BEUHOMY HMCKY He COrialiaercs
Ha BOsBpallieHie mpeaMeTa in natura — OHD JOL:KeHDb OLITh IPH-
Cy%IeHb Kb ymaaTh Tako# CyMMH JeHer'h, IomydeHie KOTOpOH
HCTHOMD mpHBelo OW HMyuiecTBO mocrbaHaro Kb ToH undph,
KaKo#t jocTHraio OH 9TO MMYIIECTBO NpPH OTCYTCTBiM (akTa Ha-
pylleHis oTBETUMKOML IpaBa WCTHA, IIpHYEMD 0COOLA INPHCTpa-
CTiA MCTHA Kb M3BBCTHHMD 00heKTaMDb NPHHMMAEMH BO BHMMaHie
LT He NONMHH. BosCTaHOBIeHis CBOEro MpaBa in DAtura HCTETH
TpeG6OBATL He MOKETh, TaKb Kakb (aKTHYeCKoe NpHBejeHie mpH-
roBopa Takoro coiepxaiis (pealbHas 9K3eKyuin)¢) dQopMyasp-
HoMy nporeccy HensBbCTHa; ecin e Bellb, KOTOpOH MCTel'b IH-
muics, PHHOYHOM WHHHOCTHI0 He 001ajaeThb, TO IO OTCYTCTBIKO
MMYIIeCTBeHHaro yuep6a A1 MCTHA, CIEAOBATEIbHO 0O OTCYT-
CTBIl0 MHTepeca — eMy JIOIKHO OHTH OTKasaHO BB MCKb.

Mu sapanke orosapuBaeMcs, YTO TAKON'O pasCywmIeHid, mpej-
CTaBIAIOINAr0 TOYHYKW KOm0 €b TBX'B, KOTOPHIA CUMTAIOTCA Gesy-

4) Bonpoch 0 TOMB, H3BBCTHA JA ObLLTA pealbHAA SK3eKyNid ¢Popmy-
JSPHOMY Iponeccy, CBA3AHHWA ¢b TOdKoBaHieMb L. 68 D. de R. V. 6. 1, pb-
lIaercAd TPOMANHKME GOJbUIMECTBOMD POMAHHCTOBDL OTpHIAaTeNbHO. L. 68 cit.
CYMTAETCHA HJIH HHTEPHOJHPOBAHHLIML MIH OTHOCAIIMMCH KDL cognitio extra
ordinem. Cp. onsako Ziebarth. Die Realexecution. crp. 63 ca.
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MpeyHHIMH [0 OTHOMIEHID Kb 00A3aTeTLCTBEHHOMY OPpaBy, BB
npuvbHEHiH Kb NPaBY BEIHOMY MH He BCTPhTHMB HMTAL: oHo
croano OW BB CIMIIKOMB ph3koMt mpotuBopbdiM ¢b mpHpofoH
IpaBOOTHOWIEHIN, COCTABIAMHUX'D colepkanie mocrhaHell obmacTu
npaBa. Mu Moram OH, opgHako, Tpe6oBaTh, YTOOW IPHHIIHIL,
BHLIBOJMMbIE W3H CaMOr0 MOHATIA IpamIaHCKaro npasa, OpuMbHA-
IMch, ¢b paBHOH mOCIBIOBATENHHOCTHIO, BO BCEXDH 00IaCTAXL €r0
¥ MO®eMDb Cb IOTHHML OCHOBaHiEMH YCOMHAThCA BB NPaBHIb-
HOCTH 9THX'h NPHHOWIOBD, pas’h OHA TAKOr0 NOCTh0BaTEILHATO
npavbHeHia He jJomyckaloTh. MexIy THMD CTaBHTH HATHYHOCTD
MMYTIECTBEHHAT0 MHTepeca YCIOBieMb OCYIIECTBIEHiS BelIHaro
npaBa He phninTcsd, KOHEYHO, HMKTO, HECMOTPA Ha TO, YTO IPHH-
nuob condemnatio pecuniaria BB paBHo#t cTemeHM HMBITL 3Hade-
Hie ¥ I BEIHKXTDL HCKOBL; 110 OTHOIIEHII0 KB NOCTEIHHMD
CIMIIKOMD ACHO TO O0OCTOATEILCTBO, KOTOpPOE YHYCKAeTCA H3b
BHLY BB npaBh 0043aTeIbCTBEHHOMDb, & HMEHHO — YTO BalUTa
NpaBa M BallNTa HMYODeCTB& €CTh JAIEKO He OfHO H
TO e 5). ‘
Ha nepsuiit B3riasrs, rEACTBHTENEHO MOKETD HPEICTABHTHCA
HEeCOBCEMB NMOHATHHMD, KAKHMD 06pasoMb BEUHHSA NpaBa, Cyml-/
HOCTb KOTOPHX'B COCTOMTH MMEHHO BH 00e3levueHid YIpaBOMOYeH-
HOMY (aKTHYECKAaro mONL30BaHiA HMSBBCTHLIMD MATEPLAILHHIMD

-

5) Fr. Mommsen (Zur Lehre von dem Interesse. crp. 8, 9) ykasm-
B&eTh, YTO H BB BEI[HHXD HCKAX'B BONPOCH 006b HHTepech NOTyJIaersp 3HA-
geHie, TAK'> KaKh HHATOpeCH SABJIAETCA NPeIMETOMD HCKa NOcaB NpH3HaHiA
38 OTBBTIMKOMD 00A3aHHOCTH restituere rem cum omni causa M TaKb Kakb
nocab litis contestatio Memay cTopoEaMH BOSHHKAKNTD KBASH-KOHTPAKTHBIA
oTHOmeERid. — OTpHOATH 3TOr0 KOHEYHO HeJb3d, HO 34BCL MMEHHO H BO3HH-
KaeTrb BOIPOCH O cmoco6ax’d oNBHKH HHTepeca, 0 KOTOPOMB MH 6yjneMb ro-
BOPHTb HHiRe. .
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00HeKTOMD, MOTYTh GLITH COrlacoBaHH ch condemnatio pecuniaria;
Takoe (paKTHUECKOe IONL30BaHie, O4YeBMIHO, He IOAYYaeTh 1i0i-
HO# BalMTH TaMb, TAE HCTe's MOKETDH, NPOTHBDL CBOEH BOIM,
OHTh BHHYKIEHD YXOBIETBOPHTHCA HONy4eHieMb PHIHOMHOM LbHA
Beuln BMbero camoit Bemm. Mexiy Thwb, Kakb uspbcrTHO, dop-
MyIApHHH Lpomecch 00Majal’h JOCTATOUYHLIMH CPEJCTBAMH Lif
TOro, 4ro6n WBGErHYTH Takoro pesyibrata. CpeicrBa STH, Bb
KOPOTKHX'L CIOBAX'b, ObLIH TAKOBMI.

CaMasi KOHCTPYKUiA BelHHXDb MCKOBDL TpefyeTh mOpexie
Bcero phileHia TO# 4acTH cIOpa MeXLy CTOpOHaMA BBb mpouecch,
KOTOpas KacaeTcs Bompoca 0 mpaB+h%). OTOTh BompoCh BH-
ABuraicd Ha pascMoTphHie CyAbH y#e BB BHHIMKAIiN IEIHCAK-
mioHHo#, BL cloBax® legis actio sacramento ,fundum, qui e. q. s.,
eum ego ex jure Quiritium weum esse ajo“ W BB POACTBEHHHIX'H
sToMy HCcKy actiones confessoria m negatoria 7); TouHO TaKme
6Luia KoHcTpyHpoBaHa M actio in rem per sponsionem: phineHie
CyIbH Bb STOMD npomecch jaBalo OTBETH, XOTH H KOCBEHHHIl,
HMEHHO Ha BOIPOCH O npast8). Bb ¢opumynspHors mponecch
«0X jure Quiritium meum esse ajo“ mpomecca IerucamioHHaro
npespaThioch BB .8i paret illam rem d. q. a. ex jure Quiri-

6) Bp mnckaxb 1m0 0643aTeNLCTBAMB, HA060pOTH, HA& HEPBHA MIAHD
BHCTYHIAeTh 06 A3aHHOCTH NONKHHKA: ,ajo te mihi dare oportere®, ,si
paret dare oportere*, ,dare facere oportere* u T. 1. O jus He ymoMHAETCA HH
BB intentio, Fm BB demonstratio.

7) Cicero. pro Murena 12. Gai. 4 § 16. Valer. Prob. § 4, 6. L. 1 § 2
D.deR. V.6.1. Keller-Wach. Civilproz. § 15 ctp. /5. Bethmann-
Hollweg. Civilprozess. I. Crp. 139.

8) Keller-Wach. Civilproz. § 27. crp. 132. Bethmann-Holl-
weg. Civilprozess II. § 89.
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tium Al Al esse* (formula petitoria)?), anamornuHns nambHe-
Hif uMbin MBCTO M BB OCTAIBHHXD BeIHKXD HCKaXbh, BKIIO-
.uas cofa-#e n actio Publiciana ). Kro ounpaica Ha jus, ua
TOro He Moriao GHITh, caMo co6oi pasymbercd, BoaloxeHO 00sg3aH-
HOCTH JI0KashiBaTh, YTO OCYlLIeCTBIEHie 8TOr0 jus mpejACTaBIfAeTDb
A Hero HHTepech.

CoolpasHo yTBep#leHil0 McTHA BB JaubHbimems xoxb mpo-
necca Ha cyiph neiRana o06A3aHHOCTH JaTh lpesJe Bcero OoTBBTH
Ha Bompoch o mpaBb; 8ToTh OTBETH M jAaBalca ML Bb (opub
pronuntiatio'!). s whiaro paga MBCTb, KACAOMHMXCA BTOrO
L[YHKTa, MOKHO 3aKIIOYMTh 4To pronuntiatio xaBazacs BB opmb
~res Al Al est“, , hereditas actoris est“, ,fundus secundum
legem Al Al (mam Ni. Ni) est“, ,secundum actorem (wrm reum)
pronuntio* u T. n.'?). B cBmsu c1b arbitrium de restituendo,

9) Gai. 4 § 41 ,petitoria formula haec est, qua actor intendit rem
suam esse*. L.3 D. de hered. pet. 5. 3 ,hereditatem nostram esse
intendere possumus‘. L. 10 § 1. D. eod. 5. 8.

10) Cxka3aHHOe HE OTHOCHTCA, KOHEYHO, kKb actio Serviana u quasi Ser-
viana. Cp. Len el. Edict. crp. 397.

11) Keller-Wach. Civilproz. ctp 137. — Bethmann-Hollweg.
Civilproz. II: ctp. 240 cunraerh pronuntiatio 3a IpOMERYTOYHHEA NPHUrOBOPH
(interlocutio) ,koToprft 3gbch GBI, KOHEYHO, HEOGXOAHMB, HO OTH KOTOpAro,
BOOOIe TOBOPA, OCTOPOXKHBLII CYAbS HONKEHDL GHIb yXEepPKHBATHCA“ (CO CCHUI-
kofi Ha Gellius. Noct. Att. XIV. 2 § 17—19). MoxkBo coMHBBATHCH, OTHAKO,
TOXJeCTBeHHEH JH interlocutiones BB aToMb cMucah (u mHmp. Bb Tit. C. de
sententiis et interlocutionibus 7. 45) cb interlocutiones I'ewria. Ilocrbamift roso-
PHTB 0 ,juxex acer atque celer* T. e. 0 ropsieMdp M HeTepIBIMBOML cyabb,
KOTOPHIA HeYMBCTHHIMD BHpaKeHieMb cBoMX'B MHBHIfA ,ef suos sensus aperiat
et litigantinm deprehendat®; Trakoe mnoBejneRie €O CTOPOHH CYIAbH, KOHEYHO,
0406per0 6HITH He MOXKeTb. JOBOAMUTH, 0JHAKO-KE, OCTOPOKHOCTH J0 OTKA3&
DOCTaHOBMTL pBmemie mo Bompocy o mpasb) (pronuntiatio, interlocutio) ama-
9HI0 6B HATH CIMITKOMD HaJeKo.

12) L. 40 § 2 D. de procurat. 8, 3, L. 16 D. de exc. r. jud. 44. 2, L. 80
D. de pignor. 20. 1, L. 6 § 2 D. de confess. 42. 2.
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BXOIMBIIMMG Bh KOHCTDPYKOiO BCEXD BeIHHIXD> MCKOBB '3), pro-
nuntiatio BH HoaLBy WCTHA HaJarala Ha OTBBTYMKA 00A3aHHOCTHL
BOBBPATHTh HCTHY OOBEKTHL HCKAa M [0 STON0 MOMEHTa HCKB,
OYEBUJHO, MOI'b OHTH MpoBeJeHD KAKIHMD BElHO YIPABOMOYEH-
HHMD, BIOOIHE HE33BHCHMO OTH HAIMYHOCTH HIH OTCYTCTBiA HMY-
IEeCTBEHHaro HHTepeca. Ecm oTBBTUMKD NOTIMHANCA TAKOMY
UpeBapuTeIbHOMy phmeHilo cyapu — HCTEeN's MOTY9alh CHOPHHM
o6bexTs in natura W, TakuMb 06pasoMb, NOTYyYAIb YNOBIETBO-
peHie KaKh WMYLIeCTBEHHHX'b, TaKh M HEHMYIeCTBeHHLX'D HHTe-
PecoBh, CBABAHHHX'H AISA Hero ¢b o6lajiaHieMb CHOPHHIMD 00b-
eKTOMb.

* Ho mopuunenie arbitrium de restituendo x1a orpbTUMKa
00a3aTelbHHME He Onao ¥ 3aBHCEIO OT'H ero JoGpoit BoIM; BO3-
MOAKHH OHLTM, CBePX'h TOro, CIydaH, KOTAa OTBETUHKD, HeCMOTpA
Ha BCe XelaHie BOSBPATHTb Bell[b HCTLY, CTBIATh BTOr0 HE MOI'b,
He uMbA es Bb BTO BpeMa y&e Bb PyKaXd. 1Iph Takuxs obcro-
ATeJbCTBAX'h, JANbHBAMIAA 3a]aua CyJLH CBojMiach K1 litis aesti-
matio, ks oubuxb coopa, T. e. — Kb oupexbieniio pasMbpoBb
TOM JIeHeRHOM CyMMH, Kb YmIaTh KoTopoHl MCTHY JOolKeHH OHIB
OHTh mpHCYy#IeHD OoTBBTuMKS. IIpMHOMON, nonoXReHHHE BB OCHO-
BaHie Tako# OBHKH M MMBIOTB, OueBHEHO phmalomee sHadeHie
;s phmenis Bompoca o mperblax®h BalHTH HATEPECOBD HCTHA.

OnbHKa, OCHOBAHHAA MCKIIOUHTENbHO Ha NpHBHAKE pHHOUHOH
cTonMocTH oObexta cuopa (pretia rerum communiter funguutur),
UPH W3BBCTHHXD 06CTOATENBCTBAXD (ECIM CHOPHHHE 00BEeKTH
PWHOUHOH mhHE He MMbIp), Moraa OHl LOBECTH Kb TOMY, 9ITO

13) Cp. Keller-Wach. crp. 137. 138. Bek ker. Actionen II. cTp. 140
opuM. 17. Lenel Edictum. crp. 133.
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HCTeIl'b, HECMOTPA Ha IPHBHAHIE ero MpaBa CO CTOPOHH CYAa, OLLIDL
OH IMIEHD BOBMOKHOCTH MONYYATH Kakoe OH TO HH OO YJO-
BieTBopenie. Bo BcAkomdb Xe cayuat mocrbioBaTemsHoe mpoBe-
JeHie Tako#f ombBHKH Jan0 GH BOSMORHOCTL KAKIOMY REIAIOIIEMy
npio6phTaTh MOGHE IpeIMEeTH He3aBHCHMO OTD KelaHid MIH He-
‘RelaHia coOcTBeHHHKa ycTymnTh uXb (ymmata litis aestimatio
IPHPaBHUBAIACH, Kakh WBBBCTHO, Kb Kymrb-mpogamb)t4).

YTo Takoft pesyabTaTh CTOATh 6H BH NOIHOMDL HPOTHBO-
phuid HeTombKO CH 3AlMTON HEMATEPLAIBHHX'D HHTEPECOBD YIpa-
BOMOYEHHAro, Ho H Boofme c¢b TpeGoBaHiAMH HauGorke pieMeH-
TAPHOH CIPaBeIMBOCTH, HACTONLKO SICHO, YTO BB JaIbHBHIINXD
JOKa3aTelbCTBaXh Ha00HOCTH HBTDH; YIOyCKATh STOT0 M3'h BHIa
pHMCKie IODHCTH He MOTIH, M MH WMbeMD TOYHHSA cBbieHid, 4To
9Ta CTOPOHA BOIPOCA H3'> BHJA MMH M He ymyckanach 1%). Yimiato#
phHO4HOM I'BHEI Benid, BoaMblleHieMb YMCTO MATEPLAIBHATO HMY-
llecTBeHHaro ymiep6a HCTHa OTBBTYMKE 0CBOOOKIALCA, MOSTOMY
TOILKO Bb OJHOMDL Ciyyal: eciu OHDL cHadana W [0 KOHLa, Cb
MOMEHTa HapylleHis UpaBa MCTHA X0 MoMeHTa litis aestimatio,
Ours bona fide mam ecum eMy BB ympekh MOraa GHTbL NOCTaBJIeHa
Toabko culpa levis 19),

14) L. 1. L 8. D. pro emto. 41. 4, L 46. L 47 D. de R. V. 6. 1,, HO 3a
HCKIIeHiOMD caydas dolus co cropomnl orBbTumka: L 63, L 69, L. 70 D.
deR V.6 1

165) L. 70 D. de R. V. 6. 1. Pomponius 1° 20°. ad 8abinum , ... ne
in potestate cujusque sit per rapinam ab invito domino rem justo pretio com-
parare.* L. 25 § 1 D. sol. matrim 24. 8. Paulus 1° 86° ad edictum ,. .. dam-
nandum eum, quanti mulier in litem juraverit: quia invitis nobis res nostras
alius retinere non debeat.

16) Bb sroMp cMucrb Hano moEmMarh culpa BB L. 2 D. de in lit. jur.
12. 8; culpa lata u 3gBch, kaxbs H Beaqh npHpaBEABaNach Kb dolus. Per-
nice. Labeo. II. cTp. 398 cu.
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/ CoBepimenHo MHade, Kakb HsBbeTHo, ompexbiasiact mone-

XKallasg co CTOpoHH oTBbTuMka ymiath cymma BL TomMb ciyyuah,
ecun HeucnonHenie arbitrium de restituendo ocHoBhBazOCH Ha
kcul_pa lata, dolus min contumacia nocarbmsro. OmbHka Bcero
MHTepeca, CBS3aHHArO A MCTHA Cb HapylleHieM: ero Ipasa,
HPeJOCTABIANACS, NPH YCIOBLAX'> TAKOTO POJa, CAMOMY #e HCTILY :
OHD MOI'b 1IOxDb npHcsroft (jusjurandum in litem) onpexbmuts pas-
mbpH CBOEr0 MHTEpECa [0 CBOEMY iKe COGCTBEHHOMY yCMOTPhHiK
M MH Jerko MoxeMb ce(b UpeiCTAaBHTb, YTO IPH BTOMB OHDB CO-
pasMbpAre HasHayaeMyld MMb CYMMY TakHMDb 00pasoMb, 4TO IIO-
ny4arb I101HOe YJOBIeTBOpeHie BCHXh MHTEPECOBD, CBABAHHHXH
\Jad Hero cb 00;1ajjaHieMb CHOPHHMB OOBEKTOMB '7).

Bce mnsnomenHoe camo 1o ce6t HuYero HoBaro He IpeicTa-
BIAIETH U II0STOMY OCTAHABIMBATHCHA mOApoOHLe Ha jusjurandum
in litem M HA BEIIHHXTD MCKaXh MH HHMKAKONO OCHOBaHiA He

AwbemMs; saMBTHMB TONbKO, YTO H& 8TY CTODOHY BONpOCa, Ha
BOSMOKHOCTb BAalMTH HEHMYI|ECTBEHHHX'h> HWHTEpecOBL jaXe H
BEIHEIMH MCKaMM, HECMOTpA Ha npuHuums condemnatio pecu-
niaria ¥ Ha npasuio ,pretia rerum communiter funguntur, yxa-
3aHi#f MH Hurxh He BCTphLTHIM.

Yro suayenie mocabaaaro umbers, TakuMb 00pa3oMb, Bb
BHICLIEH CTeneHn YCIOBHHA XapaKkTeph, 4YTO YUPaBOMOYEHHEIH
BCerja LOAyvYal'h MO JMH O e yiaoBieTBopeHie (BO3BpAILieHieMb I
Bely in natura WIM BOBMOKHOCTBHIO JHUHOH owbHKM COOCTBEHHAro
unTepeca); OJIHMM'b CiI0BOMB, YTO Bh BellHHX'B, 110 KpaltHe#t MbpE,

17) To o6cTodATeALCTBO, YTO CYJbA H HOCTB MPHCATH MCTIA MOT'b YMEHB-
IUHTh NOKA3AHHYI HMb CYMMY, 'OBODHTH He OHPOTHBD, & Bb I0JIb3y CK&38H-
HAr0 BBb TeKCTB. '
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HCHAX'b HEHMYILeCTBeHHHE WHTEpech MOriM HOIY4YaTh W LOXydadu
NOIHYI0 3alMTY BB (opMyispHoMb Imponecch, mpejpcTaBifgeTcs
HaMb, Bb BHJY CKasaHHAaro BLILe, He MOLIERALMMD COMHEHIIO.
Jlusi npaBa FOcTuniana, npH BOBMOKHOCTH peAlbHOM YK3EKYLiH,
IIOIOBMHA BaTpy/IHEHIl oTnajaeThs caMa coGof, xpyragd — pb-
11aeTCd Ha OCHOBaHIM THX'b /Ke NPHHIMIOBD, KAKHMH MOAL30BAlCH

Y&e (OpMyIApHHI IPOLECCD.

TJiaBa TpeThA.

Sawura HEWMywecTBeHHaro MHTepeca B8b 3aBHCHMOCTH OTDL CHCTEMb
npoiteccyasbHaro nNpoM3BoACTBa.

§ 16. O6miz sambuamig.

PesymTaThl, HaMH [0 CHXH HOPh 0O OTHOMICHI0 Kb DPHM-
CKOMY TpaBy NONyYeHHHE, CBOAATCA Kb YCTAHOBIEHiI0 TOTO MOI0-
JKeHist, YTO TpeGoBaHiA HeOOXOJMMOCTH MMYyIeCTBeHHOHM IBHHOCTH
XBHCTBiA 1A 10PHANYECKOH CHIN 00A3aTeIbCTBA HMCTOUHMKM He
8Hal0Tb. MH crapaiuch, TakuMb o6pasoMb, JaThb OTBETH Ha
OCHOBHO# BOIIPOCH, KacalONfificA Halue# 3ajayu, HO OTBETD HTOTD,
Bh CHIY CaMaro crioco6a IMOCTAHOBKHM BOOpPOCa, HOCHTD XapaKTeph
YMCTO OTpuLaTenbHull. Hamb npeicTOMTDH Temepb KOCHYTHCH
ero [0N0KHTENLHOH CTOPOHH M LPHBECTH JOKasaTeIbCTBA TOTO,
UTO 3aLIMTA HEUMYILECTBEHHAI'0 MHTEpeca PUMCKOMY I'DakIaHCKOMY
upaBy Obiia M3BLCTHa, He BHIXOJf OPH STOMB, HACKOILKO 5TO
OKARETCA BOSMORHHIMB, M3 o61acTH npaBa 0043aTeILCTBEHHAr0.

Jlatenbinee usinomeHie, M0 yKasaHHEIMB BL CBoeMBb MbeTh
IpHYRHAMD, OyJeTHh OCHOBAHO Ha PABINYiM HPOIECCYAILHArO Ipo-
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H3BOJCTBA, COCTABIABIIAr0 XapAKTEPHCTHYECKYI) YEPTY KIACCH-
YeCKAaro PHMCKAro mpaBa: Ha pasmMdin MeRpy ordo judiciorum
privatorum u extraordinaria cognitio. Cb sTofft ToukHM sphHis,
MOTyIiA OHTh HM3BleYeHHHIMH W8 HCTOUHMKOBH JAHHHA pacipe-
ThIAOTCA MO YKAa3aHHHMB JBYMB TIpyNnaMb Kpaifie HepaBHO-
whpHO: [ OofHOM M8B HMXB (cognitio extra ordinem) omn sBas-,
0TCA 9pesBHYAMHO OOMIBHHMH, s xpyToit (ordo judiciorum pri-
vatorum) — BB BHCIle# cTeleHH orpaHndeHHHMA. Takaa He-
PaBHOMEDHOCTB, He COCTABIAINIAA HMKAKOro HeyjoO6CTBa Mif H3-
BIeyeHisi pe3yIbTATOB: N0 OTHOWIEHi0 Kb npaBy IOcTuHiana,
3aTpYHAETD, 10 HbKoTOpo#t cremenu, uacrbjoBaHie KIACCHIECKArO
IpaBa, XOTA, HaCKOTLKO HaMb KAKETCH, CYIIeCTBEHHHMD MPEeNAT-
CTBieMb Kb COCTaBIeHil0 BhpHaro Barifga Ha mnocrbiHee oHa
CIyXRHTh He MOZKeTh. @aKTh STOTH He IHIIEHDb, OJHAKO, 3HA-
YeHiA BB TOMb OTHOILIEHiH, YTO OHBH CaMb mo ce(h MomeTdh CIy-
KT HBKOTODHMTH yKasaHieMb Ha TO 06CTOATEICTBO, YTO BONPOCH
0 HeMMYIlleCTBEHHOMD MHTepech HMBIL He OJMHAKOBOE BHavueHie
BBb 00bMX's CHCTeMAX'h IpONECCYAIbHAI0 ITPOH3BOJICTBA.

Bume Onino y#e sambueHo, YT0O 0O OTHOMIEHI Kb pHM-
CKOMY mpaBy BB Bompock o 3amMTh HeMMYIECTBEHHAro HHTEpeca
otMbyaercd, OOHKHOBEHHO, HCTODHYECKIl MOMEHTD: YKashBalTBh,
YTO 3all[UTa BTa €CTh HPOAYKTH HosgHbAmaro pasBHTiA NpaBa,
YTO OHUIO BpeMsi, KOTIa PHMCKOe IPaBo o0paliAlo BHHMAHIE HCKIIO-
YHTEILHO HA WHTEpeCH WMYIIeCTBEHHbIe. - JTO NPHBHAITE M
Bunpuetires u Iepuars, Bbp Gorbe nonpoﬁﬂom: 000CHOBaHIH Ta-
KO0 BSTIAa BHIMTDH CBOKO cruemiaibHyo 3azayy Hueitne. Cxo-
JACh Bb OOIHXD BHBOJAX'H, TPH HasBaHHLIE ABTOPA PACXOIATCH,
0IHAaK0, Bh YACTHOCTAX'h: HEOOXOXMMOCTh, B'h NpeikHee BpeMd,

MMYIIIECTBEHHAr0 HMHTepeca Bb ofssaTeabcTsh Buummeirs cra-
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BHTH BB CBsdb b condemnatio pecuniaria opMyuaspHaro mpo-
necca, Iepunrs — cb OOIMMB B3rIAAOMB CTaparo mpaBa M He-
JOCTATOYHHIML pa3BuTieMD NoTpe6HOCTEH, TpeCyIOIMXD IOpHIU-
yeckoit 3amuTH; KuefHe momaraers, 4TO Jaxke W BB mo3gHbH-
1iee BpeMs pHMCKoe mMpaso pbuialo pasimyie Memyy obligationes
bonae fidei u stricti juris: aua mocrbmHMX'B MMyIIeCTBEHHHI! Xa-
paKTeph OCTaBalcCAd, Bh OONBIIMHCTBE Ciy4aeBsh, CYyIECTBEHHRIMB
ycuoBieMb rhiicTBHTeIbHOCTM 10 mocabiHAro BpeMeHu, Jas nep-
BHXD — OHB J0 M3BBCTHOH CTeleHM mNOTepAlh suaerie yxe
Bb KIaccHYeckylo snoxy '). Hackomibko mpaBHIeHs KamIbiit M3H
YKasaHHKWX'B B3IAJA0Bb, NPEACTOHTD. MPOBEPHTL 06IUHMMH pesyib-
TaTaMH JalbHBHIIAr0 WBNOKeHiA; MbI MOXeMDb, OJIHAKO, 3aMETHTH
31bch-ike, YTO CYIIECTBEHHAaro 3HaueHiA HH OJHOMY H3'h IpHBe-
JEHHHX'> MOMEHTOB'h, KaKb HaMb KameTcd, NpHAaBaeMo OLIThL He
MOKETh M YTO ecid MHbHie 0 3aBHCHMOCTH HAllero BOIpOCa OTh
MCTOPMYECKAro XOJa DasBHTiA mpaBa caMo mo ce6t BB BHCLIeH
CTelieHH NpaBIonoao6HO, TO MH, B3aMbHB 8TOrO, MMbEMD CIHMII-
KOMDB MAN0 JAHHHIX'b, YTOOH HpocIbIUTh, XOTA OHl Jake BB 00-
IIMX's 4YEPTax'h, TaKoM HCTOPHYECKIH XOXH PasBUTIA.

Yro KacaeTcs Jo o6maro ImiaHa JalbHBAMIAr0 H3JI0KeHis,
TO OHO, II0 CAMOMYy COJiepXKaHil0 CBOEMY, PacIajaeTcd Ha JBa OT-
Xhla, M3h KOTOPHX's BhL nepBoMb OyieTsh pascMoTphHs ordo ju-

1) CaMb no ceGb aTOTH BIrIAAL O PA3IHYiH IO OTHONIEHII Kb HaHIeMY
Bompocy Mexny actiones bonae fldei u stricti juris He HOBDB; HpHMHKAA Kb
sambyamin [lanmmiaga Bb L. 54 pr. D. mand. 17. 1. ,placuit enim prudentio-
ribus affectus rationem in bonae fldei judiciis habendam®, omn uMBaL mpen-
cTaBuTeNeR yxKe MeRAy cxouxiacraMd Basumuxs. Cp. Emp. Basil L. XIV.
T. 1. L. 54 (= L. 64 D. mand. 17. 1). Schol. Stefani # Anonymi ad v. ,nam
affectus quoque ratio.* L. LX T. 8 L. 83 (= L. 83 pr. D. ad leg. Aquil. 9. 2)
Schol. ad v. ,non ex affectione* u ap.
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diciorum privatorum, Bo BTOpoMb» — extraordinaria cognitio; BB
nepBoMb OTHOLIeHiW Gorbe Memxkoe noapasigbuaemie camo colof aa-
ercA pasinyieMb Bb Opupoxt HCKOBBL, BO BTOPOMb — pasin-
yieMb CpeICTBb, KAKHMH MOI'b IIOJb30BATHCA MATHCTPaThH Jid
OTpaRieHiA MOJNeRALMX'D ero 3alUTH HHTepecoBs. BB 3akmo-
yeHie, HaKOHeI'b, MW JOLKHH OyleMb JaTh oOljie BHIBOAH 110
OTHollleHil0 Kb npaBy IOcTuHiaHa.

§ 17. 1. Ordo judiciorum privatorum. 1. 0643aTeIHCTBA WO
TOTOBODAMT,

Ilpucrynaa kb Gorbe mnoapoGHOMY pa3cMOTPHHIIO 3amIMTH
HeHMY1L[eCTBEHHHX's HHTEpecoBdh B'b 00A3aTeNbCTBAX'h MO JOT0BO-
paMb, MH MOKeMB, Mpekie BCero, 3aJaThCA BONPOCOMB, YacCTO
IM BB [XBACTBMTEJbHONM KMBHH MOIYTDH BCTPETHTHCA AOr0BOPHI,
alCOMOTHO IMIUEHHHE HMMYyleCTBeHHaro xapakrepa. OTBBTH Ha
8TO JOLKeHD OHThH JaHb, 0e3b BcAKAro comybHig, oTpHUIATENb-
HH; AId TOro, YToOH 00A3aTETLCTBO He MPEACTAaBIANO0 HHKAKOI'O
MMYIIECTBEHHAro MHTEpeca Jif KpeiuTopa, Heo0XoIMMu )Ba yclo-
Bifi: BO HepBHX'b, 4YToOW xbficTBie, umbiouiee OHTL coBeplLieHO
JOIKHUKOMD, He CTOANO HH B> KAKOMb OTHOIIEHIW Kb MMYIIECTBY,
BO BTODhIX'b, YTOOH KpeauTopoMb xbiicTBie 5TO He OLLIO OITa-
yeHo '). CoBmajgeHie STHX> 000MX'> YCUOBiff HACTOILKO MCKIIO-
YUTeNbHO, YTO eCIMOH Bech CIOPDL O HeHMYILECTBEHHOMBb HHTe-
peckt cBomuica Kb IBACTBUTEILHOCTH HIH HexbiCTBHTEILHOCTH
JOrOBOPOBL TAKOTO pOJad — CIOPH STOTh HOCHIBL OH YHCTO

1) OcoGoe MBero, Kakh HAMTL yXe H3BBCTHO, 38HHMANTD BO BCeMDb
3TOMB BOIPOCH JOrOBOPH BB NOJAb3Y TPETbHUX'D JHIB.
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JAOKTDHHAIBHHH XapakTep’h ¥ HHMKAKOTO, WIM [OYTH HHMKAKOIO,
NMPAKTHYECKAro 3HadeHid Obl He MMbIb?). Mu He MokeMBb, IioO-
9TOMy, WMBTL HajeRInl BCTPBTUTL BDL MCTOYHHKAXD NpUMEPH
JIOTOBOPOBL TAKOI'0 THH& H, IBHCTBHTENbHO, BCEBOBMOKHHA CTa-
paHiss BhL STOMDL HampaBieRid He mpuBeIM OH HaCh HH Kb Ka-
KAMb pe3yIbTaTaMb.

IIpakTiyeckas BAa:RHOCTb BCEr0 BOMPOCa IEKUTH He BB
8TOMb. BB NmpOTHBOMONO:RHOCT TAKMML HCKIKNYUTETLHHMD CIY-
4aAMb MH, BDb IXBHCTBMTENLHOH :KN3HH, BCTpbyaeMb Ha KamRIoMD
Wary ciyyad TaKoro poja, KOTZa Bh JOT0OBOPb, HOCAIH caMb
no ce6b uMymliecTBeHHH XapakTeph, BKIIOYAKTCH COrIallieHid,
umbiomia uhbabio oGesnedeHie MHTepecoBh JIpyraro poja: Bb
9THX'b COTIAILEHIAXD MOKHO YacTO BHIETb HPHYMHH M MOTHBH,
no0y uBlie KOHTPareHTOBb BCTYNHTh JAPyrh Cb JAPYTOMb BB
0043aTeILCTBEHHKSA OTHOILEHiHd, TaKb 4T0 HapylleHie HUXT OJHOM
CTOpOHOH mMmaeTd JalpHbiLlee cymecTBoBaHie 0043aTeTbCTBA
BCAKAro cMunCIa M Besko mwhau A xpyrofi. 3athbmbs — Hemenbe
BOSMO:KHO, YTO HapylleHie MMYLIECTBEHHAro JOroBopa, He HaHoCH
HHKaKoI'0 MaTepbAlbHAro yulep6a KpeauTopy, 3aTpOrHBaeTh B'b
BLICIIEA CTeNeHH YYBCTBHTEILHO HHTEpecH JIpyraro poja, CBs-
3aHHLIe I Hero ¢ ofAsaTenscTBoMb 3). IocuogcTByomiee MukHie,
0CTaBasdACh Ha Y3Koit Toukbh 3phHiA BB 1HOHATIM 00b MMYILECTBEH-
Hoit 1bHHOCTH o0s3aTenncTBeHHAro IbHCTBiH, NpU3HAETDH HEBO3-

2) 3T0 MOKHO 3AKMIOYHTH YKe H3b XApaKTepa HpUMBPOBD, HPUBOIH-
MbIX'B HPOTHBHHKAMH JBACTBHTEIEHOCTH TAKHX'D 06:13aTebCTBD. CIpPALMBAITYD:
HMBeTb M lopHAHIeCKYP cHIy ob6Bmanmie caBiaTh Typh Bajbca, HE XOIMTH
Bb KIY0b, pAaCKIABMBATLCA HA& YJHIOB M T. II; KOHeYHO HBTH, HO HOHMYIe-
CTBOHHLIl Xapakrepb ABACTBiA TYTh He HPHYEMD.

3) IlpuMBpH cayyaeBb TAKOro poAa ObLIH yKe AAHH Bhle.
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MOKHOI Jake BAIIHTY OTHOIIEHIA TAKOTO pOja H BHL BTOMB MO~
J0RATENbHO HempaBo. Takad 3allMTa PUMCKOMY NpaBy Ohila XO-
pomio ussbcrHa. MaTepbAlh HCTOYHHKOBD, KOTOPHIMD MHl Paciola-
raeMb IO STOMY BOIPOCY, HeBEIHKH, HO BHOIHB JOCTATOYEHS
Al TOTO, 4YTOOH COCTABHTb fICHWH B3TIfXb Ha OTHOIIEHiE Kb
HEMy DPHMCKHX'B IOPUCTOBB; OH OTHOCHTCA TIIABHHIME 00pasoMb
Kb JOTOBOPaMb: KYIIM-DPOJARH, HaiMa U MaHIATA, CBEpPX'> TOTO
— Kb HBKOTODHMD KBA3HKOHTPAKTHHMD OTHONICHIAMDL. ITOTH
MATepbAIDL HaMb M OPeICTOMTDH PascMoTphTh moapoGHte.

1. JloroBop®s KywiH-npojpaxi. YTo 10roBOpb 8TOTH, CAMb IO
ce0b, HOCHTD XapaKkTeph YHCTO MMYILECTBEHHHH, ACHO C'h HEpBaro
BSIIAJa : COfiepAaHie ero COCTABIAKNTDL Cb OAHOM CTOPOHH Tes, Cb
Jpyro#t pretium. IIpH 3aKmoyeHiH TaKOro JIOroBOpa BOSMOKHHI,
OJHAKO, PASIMYHLIA COTIAllleHif, WMYIECTBEHHAT'0 HHTEpeca s
CTOpPOH'D He NPEACTABIAIONIA; Yalle BCEN0 COrIalleHiA TaKOro
POia, KAKD MW MOXeMD BHIBTH H3h HCTOYHHKOBD, SaKIOYAIHCDH
npd mpopaxt paboB®h; mocrbiHie mpojalOTCA Ch  yclaoBieMb . ut
manumittatur*, ,ne prostituatur“, ,at prostituta libera esset,
»De eadem mancipia alterius servitutem quam Seji paterentur post
mortemque ejus in libertate morarentur* — ycuoBia Guarompi-
AtHeA. Hepbako BerphuaioTed, ojHAKO, M YCIOBis IPOTHBOIO-
I0;RHar0 Xapakrepa: ,ne aliquo loci moretur“, ,ne manumittere-
tur*, .ne in Italia esset“, ,.ut, si Romae moratus esset, manus
injicere liceat* u 1. n. Hapyuienie sTHX'b ycIOBi#t HOKynaTeleMs
HHKAKOTO MMYIUECTBEHHAro yulep6a pOJABIy He HAHOCHIO M
CIpALIMBAIOCh, IIOSTOMY, Kakoe Tpe(oBaHie OHL MOKETH HpeAb-
ABUTDL K'b NIEPBOMY BCIydYah HApYIIeHiA MM CBOHX'D 00A3aHHOCTEH.

IMammuians Ha ATOTH Bompoch oTBbUamh cmepBa crbxymn-
IMML 00pasoM® :
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L. 7 D. de serv. exp. 18. 7. Papinianus 10. 1009,
quaestionum. Servus ea lege veniit, nme in Italia esset:
quod si aliter factum esset, convenit citra stipulationem,
ut poenam praestaret emptor. Vix est ut eo nomine vin-
dictae ratione venditor agere possit, acturus utiliter si non
servata lege in poemam, quam alii promisit, inciderit. Huic
consequens erit, ut hactenus agere possit, quatenus alii
praestari cogitur: quidquid enim excedit, poena, non rei perse-
cutio est. Quod si, ne poenae causa exportaretur, con-
venit, etiam affectionis ratione recte agetur: nec videntur
haec inter se contraria esse, cum beneficio adfici hominem
interest hominis: enimvero poenae non inrogatae indignatio
golam duritiam continet.

Bnocubucrein [TanuHians, Kaks u3BbcTHO, MBMBHMIT CBOM
BSTIATH M, CO00pasHO CDL 8TMMb, Al HA TOTH &Ke BONPOCH APY-
roit oTBBTDH, NMpOTHBONONOKHED, 10 ofmeMy wmHbHiO, nepBoMy.
OHB rOBOPHTS :

L.6§1D. eod. 18. 7. Papinianus 10 270
quaestionum. Nobis aliquando placebat non alias ex ven-
dito propter poenam homini irrogatam agi posse, quam si
pecuniae ratione venditoris interesset, veluti quod poenam
promisisset: ceterum viro bono non convenire credere ven-
ditoris interesse, quod. animo saevientis satisfactum non .
fuisset. Sed in contrarium me vocat Sabini sententia, qui
utiliter agi ideo arbitratus est, quoniam hoc minoris homo
venisse videatur.

O6mee mubnie o6p OTHOWEHIM IBYXH HPHBEJEHHBIX'D TeK-
cropb Ilamuniana Ipyrh KO JpYTy e€cThb TO, YTO BL NEPBOMB

OpHCTD emie TpeOyeTh HAIMYHOCTH WMYIIECTBEHHAr0 HHTEpeca
' 13
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MJs mpexbfABIeHiA MCKa, BO BTOpoMb, HOXb Blifuiemb Cabuna,
OH'b TPH3HAETD BOSMORHHIME OCHOBaHieMb ucka affectus, Henmmy-
liecTBeHHLt HHTepech ¥). Hawb, €L CBoeft CTOPOHH, Ka®eTcs,
970 0 TAKOM's uaMbHeHin cBoero Muhia ITammuiams He ro-
BOPHTD HH CIOBa. .

JIbitcTBAaTeNHO , mpH  aHauM3h 060X TEKCTOBD YIy-
CKaeTCd W3b BHJa, YTO LpOjaBel'’sb BDb JaHHOMD cIydat He-
npeMbHHO Oyrerr uMbTh JeHeRHHH MHTepeCh BB IpeIb-
ABIEHIN HCKAa, TaKb KaKb CaMHA MCKD HaOpaBleHD Ha B3bICKa-
Hie HeyCTOMKM, IOAb KOTOpOH 3aKIOYeH'h J0roBoph (convenit citra
stipulationem ut poenam praestaret emptor). He-
ycTolika 9Ta He ofledeHa, oiHako, BL QopMy crunyasuin (citra
stipulationem) u mosTOMY MO#ETDH GHTH MOTpeGOBaHA TOILKO IO~
cpencrBomt actio venditi, mpunamnexamei kb paspaxy actiones
bonae fidei; mosToMy BB MCKE IOPHCTH OTKA3HBAETH, OCHOBHI-
BaACh Ha TOMB, 4TO ,Viro bon o non convenire credere vendi-
toris interesse, quod animo saevientis satisfactum non fuisset,
4To0 ,poenae non inrogatae indignatio solam duritiam continet*,
uyto ,vindictae ratione* wckn bonae fidei npexbaBIeHT OLITH He
MoxeTs. OTcloga ke M Bce npoTHBomonoxkenie Mexyy affectus
duritia, mpoBenenHoe uepess L. 7. cit.

Bt TpefoBaHiu HeycToHkM mpoxaBLy, cabaoBaTelbHO, OTKa-
3nIBaeTCA IOTOMY, 4TO TpeGoBaHie ATo GesupaBcTBeHHO (Solam du-
ritiam continet); BB paBHOM cTeneHn Ge3HPABCTBEHHHIMB OHO
OCTAaeTCHA OJHAKO :Ke W B> TOMDb ciydah, eciu mpojaseus, Cb
CBOEH CTOPOHH, 3AKIOYUID JOTOBOPH O HEYCTOMKD ¢b TpETHHMB

4) K1 cabayom. cp. Thering. cit. crp. 64. 86. Kleine cit. crp.
16. 17. Fr. Momms en. cit. crp. 127—129. .
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mueMs, ThME He Mewbe, OpM TaKMX'B OGCTOATEILCTBAXD> NPABO
Ha B3HICKaHie HEYCTOMKH WPUCTH 33 HUMB HpH3HaeTh. Ilouemy?
Xoxs Muciaeit IlamuHiana, Kak® sCHO W3B TEKCTA, CIBAYIOMif.

Hoxymuyio whHy npojaBews UOIYUHIB; BCe, YTO OHB Tpe-
6yers cepx’s 8TOro, GLUIO OH Jif Hero oboraueniems (quidquid
enim excedit, poena, non rei persecutio est). IIpnsnats
33 HMMDb OpaBO Ha Takoe oforalleHie, XOTH M OCHOBaHHOE Ha
Jorooph, OnI0 GH HecoraacHo €b mpupojo#t joroBopa bonae
fidei. Ho, ¢b apyro#t cTOpoHH, GLUI0 Oh HECIpaBeJIMBO 8aCTa-
BHTh NpOJaBLa HECTH YuUlep(hb, BCrbACTBie HEHCIONHeHiA IOKY-
naTeleMb BOBIOKEHHOM Ha LOCIBIHANO 1O J0roBOPY 0GABAHHOCTH,
Takb KaKb OTh BTOT0 yilep6a OHD CHELialbHO Orpafuis cebs
A0ToBOpoMH 0 Heycroftkh (quod si aliter factum esset, convenit. ..
ut poenam praestaret emptor).' ITosToMy, HecMoTpA Ha HEBIOIHB
HpaBCTBEHHOE Cojiep:RaHie YCIOBis, HCTILY AaeTcA 3alllMTa NOCTOIbKY,
HOCKOILKY OHH CaMb HeceTh MMyulecTBenHw# yuiep6s (huic con-
sequens erit, ut hactenus agere possit, quatenus alii praestare
cogitur). Takuut o6pasomn, HIa ycurbniHaro mnpoBejieHiA HCKa
HEI0CTATOYHO HMMYLIECTBEHHar0o HHT e p € C a, HeoOXOIWMD HMY-
IECTBEHHRI YO LI T O K ‘.

Brocabaersin  Ilamunians ycmatpnBaers, ojHako, BmbeTt
¢b CalHHOMDB, YTO Tako¥f YOLITOK® MOKETh NOIYIMTHCA M JpY-
I'AMB NyTeMb: IbHa, moayueHHad OpojaBLOMD 33 paba, Moria
OLITH NOHMAEHa BB BMAY BOBIOREHHON MME HA MOKynaTelns o6A3aH-
HOCTH; C00GpasH0 Ch STHMDB IOPHCTH M3MBHAETL M cBoe MubHie 0
JaHHOMB ciydyal. BB 9ToMB M COCTOMTH TO ,contrarium“, Ha
KoTopoe cchutaerca Ilamumians Bh L. 6 § 1 cit. 1 Hu kB uyemy
APYTOMY OHO OTHOCHTHCS He MOKETh, TaKb KaKh MCKD BCE TaKH

OCTaeTCA HallpaBlIC€HHHIMDL Ha poena.
13*
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TaknMb o0pasoMb, MH BoBce He HMbemsb 3rbes xbua co
ciydaeMb, rib Bb HCKE OTKA3HBAIOCH 33 HEJIOCTATKOMD HMY-
MECTBEHHAr0 WHTepeca M b moske GHLTh UPHSHAHD JOCTOMHEIMD
3alMTH HHTepec'h HeuMymecTBeHHHH. CoMubHie KacaeTcsl MyHKTA,
AOIKHO TH OHTH JaHO YAOBIETBOpeHie ,animo saevientis“ u ITa-
nuHiawh phmaercss oTkazaTh BB HCkb, o6najanieMs BHOIHB
HMYIECTBEHHLIM> XapaKTepOMb, TOTLKO I0TOMY, 4YTO HCKDb STOTH
0CHOBaHD Ha MoTHBE HeBnoanh npaBctBenHoms (vindictae ratio).
Ananornunu#t crydait ITamuuians pascmarpuBaers BL L. 1 D.
eod. 18. 7. IIpojaxa paba Onia coBeplieHa NOXb YCIOBieMb
~ne aliquo loci moretur* (cp. ne in Italia esset L. 7 cit.), mo
MOTHBOMB TAKOro yCioBif Ghila He poena homini inrogata, a
6e30MacHOCTh NpeAHATro cobcTBeHHWKa — phuledie iopucTa co-
o6pasHo sToMy MbHsAercs: .propter domini securitatem custoditur
lex, ne periculum subeat“ 5).

Iopasjo BaiwHbe wia Hach To coolpaikenie CabuHa, KoTOpOE
no6ymio Ilanuniana uaMbHATL cBoe mepBoHavalbHoe phmeHie;
coobpaxeHie, cocTosilee Bh TOMB, 4YTO YCJIOBiA TaKkoro poia
YMEHBIIATD MpojakHy WhHy Beimy (quoniam hoc minoris homo
venisse videatur). OcHoBaHHOE Ha TOMB eCTeCTBEHHOMD (akTh,
YTO Ha I'BHHOCTL JIOTOBOpa BIiAITH BCh MOMEHTH, mnoBIiABIIie
Ha €ro 3aKkiiyeHie, OHO [aeTDh .MOJIHYK BOSMORHOCTb JeHeRHOR
obHKH H HEHMYILECTBEHHHXD WHTEpPeCOBh, HApPYLIAeMHXDb HeHC-

5) O TAKHXD YCJOBifAXD HpH mpojaxbd paGopb cp. Bechmann. Der
Kauf. I crp. 281. O 10pHAHYECKHXD HOCABACTBiAXD YCJNOBil pA3AHIHATO CO-
nepxanis — Gal. 1. § 97, L. 6 pr., L. 9. 10. D. de serv. exp. 18. 7, L.71 § 2 D.
de condic. 35. 1, L. 4 D. de manum. vind. 40. 4, L. 1 cx. D. qui sine manumiss.
40. 8 L. 1 cn. C. si mancip. ita venier. ne prostit. 4.56 u L. 1 cu. C. si manecip.
ita fuer. alienat. 4. 67. Pa3Burie 3aKOHOJATEILCTBA IO STOMY BONPOCY Npex-
CTABJISIOTh OTPOMHBII HHTEpPeCH JJIA HCTOpiM paGCcTBA, HO Kb HameMy Hpej-
MeTy HPAMAro OTHONIeHiA He HMbBeThb.
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TNoTHeHieMD: I0T0BOpa; 9Ta owbHKAa BHpPasHTCA Bh pasHOCTH Ihi-
CTBHTeIbHO ymiadeHHoH 1hHH w To#f 1hHH, KoTopas Ohula Ol
yIIadeHa IPH OTCYTCTBiM COTIallieHilt Takoro poga. Mu moxy-
4aeMb, TAKHMDL 00pasoMb, TOTH OOBEKTHBHRI KpHTepilt pus
ol'BHKM HeMMYIeCTBeHHHX'> MHTEPeCOBh BB JOroBOPaxh, KOToO-
pHl OTKasnBaeTcs HaWITH rocmoicTByiomee MHEHIe, 1 MH YBH-
UMb HWXKE, YTO HWMEHHO BTHMD KpHTepieMb 1101b30BAIOCH PUM-
ckoe mpaBo mpH jJoroBoph HafiMa. UYto KacaeTcs 10 BpeMeHH,
Ch KaKoI'0 DHMCKOEe UPaBO BHIpaG0oTalo Takie B3LIAAK, TO YiKe
H3b cculkn Ilammiana Ha CaluHa, #uBLIAro 3a nmoaropa BhKa 1o
HEro caMoro, MO:XHO 3aKIN0YHTb, YTO HOBOBBEJEHIEMDb KIACCHYECKOH
SIOXW TaKie B3TIAW He ObLTM. |

[Tpumbpt opsamoit olBHKM HeMMYUIECTBEHHAro HHTepeca BDb
actio empti Mmu naxomnMs BB L. 43 D. de act. empt. vend.
19. 1. Ilokynareib OTHyCKaeTh Ha BOmMO pala, KYNIEHHAro UMb
y Hacrbannka, HacrbiojaTen, kKoroparo Bb 3aBbmiaHin cxrbrars
y#e ujenKoMMuccapHoe pacrnopsa:ierie 00 0cBoG0KIEHIM ero Msh
paberBa. Palb, oTmyleHHHH Ha BONI IMOKynaTeleMb, Y3HaBB
0 ToMb, 4To eMy jJaHa Owuta libertas fideicommissaria, orkasm-
BaeTCA OTDH MATPOHATa CBOEr0 MaHYMMCCOpa, IpeAmouMTas UMBTH
IaTPOHOMDL HaCThHMKA, MAHYMHCCOP'h TepAeTb TAKHML 00pasoMb,
BOILHOOTIYIIEHHAr0 W MpeXbABIAETH Kb npojaBuy actio empti.
Yibmans 0paBa HCKa 33 HAMD He NPHSHABaI'b, IPOTHBOIONOX-
Hoe phuenie sToMy Bompocy jaum, ogHako, IOmans u IlaBers.
O neHexuoMb MHTepeck HcTHA BB JaHHOMB cirydah He Morao
6uts H phum (cp. L. 5 § 5 D. praescr. verb. 19. 5: an dedu-
cendum est, quod libertum habeo? sed hoc non potest aestimari)
u, ThbMb He MeHke, mpaBo HA MCKD 3a HUMD IpUBHaeTCA: OWBHKD
HOJIERHTD, CIBIOBATENBHO, NMPaBO NATPOHATA.
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OcTaeTcsa YHOMAHYTh, HakoHemb, 0 L. 71 D. de eviction.
21. 2. Hwbube, gaHHOEe OTHEMD Bb HpHJaHOe A09€pPH, SBHHIIH-
poBaHO ; ¥MbeTs 1M OTewh HPaBo mpeAbABHTH actio empti wm
nckats mo stipulatio duplae ¢b npoxaBma? BosMo#HOCTH HMY-
IIECTBEHHAr0 MHTEpeca JAIA OTHA He NpeACTaBIAeTCH, KOHEdHO,
BB 9TOMB ciydyah, aGCOmMOTHO MCKIIOYeHHo#H ,propter spem quan-
doque recipiendae dotis“, Ho ITaserb, KOTOpOMYy IIPHHALNERHTD
YKaBaHHHIA TEKCTH, KATErOpHYeCKH NOACHAETH, YTO BOHPOCH O
BOBMOKHOMD HMYILECTBeHHOMDs HHTepech orna wnrpaers 3xbch
BTOPOCTENEHHYI0 pOib M NPHXOIMTH Kb BHBOLY, 4YTO, HECMOTDA
Ha MOryIiAd OWTh BO3CYMICHHRIMH COMHbBHiA, OTeU's HPaBO HCKa
nMbeTs Bo BeakoMb crydab. [iaBHLIMDL MOTHBOMB ero phule-
HiA asiseTcs ocHoBaHie .interest patris filiam dotatam habere* u
BaKNIOYaeTCA TeKCTh saMbdamieMdb .quod magis paterna affectio
induxit.* C1 HeuMyleCTBEHHHMD MHTEpeCOMDb MH BCTphuaeMcs
OIATbL BBH JAaHHOMB Clyyah, KakKb Cb HHTepecoMb BHOIHE gocTa-
TOUHHMD JUIS IpelbABIEHIA HCKa.

ITHMB MCUepluBaloTea Mbcera, uMbionia oTHomeHie Kb i0ro-
BOpPY KYIUIM-IPOJa’RM M MH PasCMOTPHMD, Aaike

2. JloroBop® Haitma. JloroBOPH STOTH ONATH HOCHTDH, CAMb
no cefb, xapakTepb HMyllecTBeHHHH: M 315ch €b omHOM cTO-
pOHH JaeTcA res, ¢b Jpyro# pretium, Ho M 3xhch, KoHeuHo, b
JOTOBOPOMB MOTYTDH OWITh CBABAHH HENMYILECTBEHHLIE HHTEPECH :
NO0KOM, CBBTDH, BOBAYX'> — TaKid KauyecTBa KHIMILA, KOTODHSA
NPUHUMAIOTCA Bb pascyeTd OPH Haitmb, Hanpumbpsh, KBAPTHpH,
HECMOTDPA Ha TO, YTO B HENOCPeJCTBEHHOMb OTHOUIEHIM Kb BOS-
MOKHOCTH [OIB30BATHCA €10 OHH He CTOATH: KBAPTHPa, OKA3aB-
mascA HeyJoOHO# 17A ofHOro, MoxeTh OWTbL yAOOHOH Aia JXpy-
Toro M CBOMX'h JieHer'h, BO BCAKOMB cIyyab, crouts. UrTo Mo-
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#eTh crBIATL CHEMUMKD, €CH BHTOBOPEHHHA HMDB IPH HaiMb
KBapTHPH KAYeCTBAa HEe OKASKIBAIOTCA HA IHIE, WIH €CIH OHH Te-
paTea BrocabjacTRiM? ¢b Toukn 3phHiA MMymiecTBeHHaro yiep6a
OH'L MOXKETHh M He MMETh HUKAKHX'b NPHTABAHIN, NOTEPABD, OHAKO,
Th yno6CTBa, Ha KOTOPHSA OHD PABCUUTHIBATE. CHoco6D 3alUTH
yrasaus BB L. 25 § 2 D. loc. 19. 2.

Gaius 10 109 ad edictum provinciale. Si vicino
aedificante obscurentur lumina cenaculi, teneri locato-
rem inquilino: certe quin liceat colono vel inquilino
relinquere conductionem, nulla dubitatio est. De mercedi-
bus quoque si cum eo agatur, reputationis ratio habenda
est. Eadem intellegemus, si ostia fenestrasve nimium cor-
ruptas locator non restituat.

CopeMIIMKy JAaercd, TakMMDL 06pasoMb, IPaBO HIM OTKa-
3aThCA OTD JIoroBopa Halima %), uin TpeGoBaTh COABKH KBApTHp-
HOM NIATH.

W31 Bcero uanoeHHaro Mol MMbeMb, KaKh HaMb KamkeTcd,
npaBo cabIaTH 00WiH BHBOI'D, YTO 3AIIMTA HEMMYIIECTBEHHRIX'S HHTe-
pecoBs Bh JIOTOBOPAX'h MPOMSBOJHIACH DPHMCKHMB HPaBOMbL BDb
BHAL mpelocraBneHina norepmbBiie# cTopoHh BOBMORHOCTH MIM
OTCTYIHTh OT'h JOr0BOPa, HIN TPeGOBATH OTH KOHTPAreHTa YILIATH
JEHeRHON CYMMH, KD oupeybleHilo BeIMYHHE KOTODOH ‘3aTpY-
JHeHIf HM Bb KaKkoMb cIy4al npeICTaBHTHCA He MOrIO.

6) ... . quin liceat colono vel inquilino relinquere conductionem, nulla
dubitatio est*; corsacEo 3maueRilo quin BBL coriacoBaHinm c¢b dubitari non
oportet, non est dubium, non dubitandum, aTo BHpaxerie J0IXKBO ORITH MOHM-
MaeM0 Bb TOMD CMHICIB, KAKOA eMy NPHA&HD BB TeKCTH H He MOXeTb GHTbL
mepeBOAMMO TA&KD : ,HBTHP HUKAKOTO COMHBHiA. 9TO apeEIATOPD HIM CheM-
IMHKD H © MOTYTH OKasaThcs oTh moroopa Hafma.“ Cp. L. 30 pr. D. de pact.
2. 14, L. 36 § 3 D. de hered. pet. 5. 8, L. 51 § 1 D. de aedil. ed. 21. 1.
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HanGorke scHyio kapTHHy o 3amTh HEHMYIECTBEHHHX'D
HHTEPeCOB: JaeTh, OJHAKO, IOTOBOPD MAHJIATa, Kb KOTOPOMY MH
H IepexoIuMb.

3. Maujars. Bume (ctp. 154 c1.) Mu crapaiucs ycra-
HOBHTb MONOKeHie, 4TO HMYIIECTBeHHHI! XapaKkTep® ILHCTBiA He
nMbeTs cymecTBeHHAro 3HadeHis LA Jorosopa MaHjiaTa'). Iloxo-
RUTETLHOE IOJTBEPKJEHIe BTOMY MH HAXOIMMDB BB H3BECTHOMDL
L. 54 pr. D. mand. 17. 1.

Papinianus 10 270 quaestionum. Cum servus
extero se mandat emendum, nullum mandatum est. Sed si
in hoc mandatum intercessit ut servus manumitteretur nec
manumiserit, et pretium consequetur dominus ut venditor et
affectus ratione mandati agetur: finge filium naturalem vel
fratrem esse (placuit enim prudentioribus affectus rationem
in bonae fidei judiciis habendam) e. q. s.

Ilo cBonMBL OKOHYATEILHHMD pe3yILTATAMDb IPHBEJEHHIH
TeKCT HEMHOTHMD OTIMYBETCA OTH TOTBKO UTO PascMOTPBHHHXL
TEKCTOBb TOr0 Ke I0pHCTa H3Db TuTy’aa Jurectd de servis expor-
tandis: Bompoch M 8xbch UieTh 0 IBHCTBHTENILHOCTH COrlAlLeHis,
8aKmoYeHHaro npH mpojaxt paba. DaKTHIeCKA: 06CTAHOBKA JAH-
HATO CIy4as, OAHAKO HBECKOTBKO MHad.

Pa6b j1aeTs TpeTheMy Inny nopydedie Kynuth ceba (T. e.
paba); MaHIATh TAKOIr0 COAEPRAHIA He MOKeT'H He OHITh HHYTO-

1) Takoft xapakrepn mannara Ilepsuchs (Labeo III'. crp. 184, cp..cTp.
120 ci.) cTaBUTH BB CBA3b Cb &HAJNOTION, KAKYD 3TOTH JOroBOpPh HMBIDL
¢b filducia, rab neHexHas WbAEOCTH ABACTBiIA He HMBJIA HHKSKOrO OTHOIIGHiS
Kb ABACTBHTEILHOCTH coriamenida. IIpuuuny aroro [lepaHCh BAAMTH BB TOMD,
910 filucia He OnuIa HA3HAYGHA CJIYXRUTL OpyHieMb rpamaaHCKaro oGopora
H, ¢b $OPMAJLHOR CTOPOHH, KA8KH JOrOBOPD HECAMOCTOATEJIbHH, 8 IPHAS-
TOYHHA Kb mancipatio, omupaiach Ha jus civile. [dad MaBENaTa HAYANO CBO-
. 60[HAr0 Pa3BHTiA ABTOPH CBA3HIBAGTH Cb L. 54 pr. D. mand. 17. 1. (cM. TexcTs).
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AHHIME : IPaB3 IO JOTOBOPaMb, 3aKMOYEeHHHIMD palaMu, npio6ph-
TAI0TCA MX'Db COOCTBEHHWKAMDb M, TakUMb 00pasoMb, HONYyYaeTCHd
BB pesyibTaTh, 4YTO COOCTBEHHHKD JaeTh TpeThbeMy IHIY 1I0py-
deHie KymuTh Belllb eMy ke caMoMy (COGCTBEHHMKY) MpHHaje-
KAIYI0; Takoe MOpydYeHie He MOXeTDh OWTL Ha3BaHO MAHJATOMD,
OHO eCTb HpejjoKeHie MPOAAKH.

W31 crbryomx’d CIOBH TEKCTa BHIHO, OJHAKO, YTO JAOTO-
BOPD KYIIM OPOJARH COCTOAICA, HO MOKynaTelb He HCHOIHAETH
o0bmaHnaro n pa6a Ha BOmMO He OTHycKaeTh. MH 3HaeMDb, 4TO
cornamedie o6b ormyckh pa0a Ha Bomo, IMpHOaBlIeHHOE Kb J0ro-
BODY KYIIM [Opojamu, OLN0 BO BCAKOMD ciydak-HCKoMO, a mo
3akoHy nmnepaTopops Mapka u Kommoza pa6nb uoxyuars, ¢b Ha-
CTyIUIeHieMb CpoKa, cBoGoxy ipso jure?). Takumtb o6pasoMb, BB
JaHHOMB cIydab, kKasaqoch OH, HETD HaJoGHOCTH HHM BB KaKOMb
Hekd (paGn ocBoGoXIaeTcs, WO YKA3aHHOMY 3aKOHY, ipso jure);
MeR)y Thun Ianuuians jaeTs mpofaBumy jaxe He actio venditi,
Kakbs On cnbjpoBalo oxMiaTh, a actio mandati, ucks n3B joro-
BOpa, KOTOPHI MMB Ke Cb CaMaro Hayala o0bABIEHD HHYTORHLIMD
(oullum mandatum est).

OOBHCHATH BTO MOKHO TONLKO TEMB 06CTOATENLCTBOMB, YTO,
OpA 3aKIOYeHiH JOTOBOpa KYIUIM NpojaxH, 00 00A3aHHOCTH I10-
KynaTeis OTIYCTUTh pala Ha BOMI0 He OLlI0 YIOMAHYTO BOBCE ;
mpaBo pafa Ha ocBoGOkjeHie OCHOBaHO, N0BTOMY, He Ha lex con-
tractui dicta, a MckmouMTenLHO Ha €ro COGCTBEHHOMD COTJALIEHIH
Ch, IOKYIaTeNleMb, Kakh Ha ycloBiM MaujpaTa se emere. IlTpeys-
auenie actio venditi mosToMy W HeBoaMo:xkHO, HO, B3aMbBHB TOTO,

2) L. 8. 10 D. de serv. exp. 18. 7. L. 2 C. si manec. ita fuer. alien. 4. 57.
06b 3TOMDB 3aKOHDB ymomuHaerd H caMb [lamumiams BB L. 8 D. qui sine ma-
num. 40. 8.
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affectus ratione, BockpecaeTs 00BABIEHHHN mHpesje HHYITORHHIMD
MAHJATH M COOCTBEHHUKD> pala morydaerTsb actio mandati directa
Ha ocBoOomjeHie ero, MeRI(y ThMb Kakp actio venditi Momers
OWTb OperbABIEHa IMIIL Ha YIIATY NOKYIHOH LBHEL

HesaBncumMo 0Th YacTHAro CIyvas IpPHBSHAHIA MOpHIHYECKOR
CHIN 00ABaTENHCTBA, OCHOBAHHAT0 HMCKIIYMTENLHO Ha HeHMyIle-
cTBeHHOMDb HHTepech, L. 54 pr. BHCKasHBaeTh, y®e BDb CMHCTh
ofumaro mpasuia, 4T0 Bb ,bonae fidei judiciis affectus ratio ha-
benda est*. Mo:Ho, Bubert ¢b IlepHncoMs, cuntaTh 8TO MECTO
TEKCTa HMHTeprosuiel (I0KA3aTeILCTBa BDb MONL3Y HTOTO, HA HAID
BATIANDb, OJHAKO, Hey(haMTembHH)®), HO BTO, BO [ePBHIXD, He
NOAPHBAETD ero 3HaveHis ia mpasa IOcTuHiasa ?), BO BTOPHX,
He IpenATCTBYeTh eMy OHTh (opMyaHpoBroi, XxoTd Oul u cxb-
JaHHOM KoMmwiATOpaMM, ThBXD B3rIAN0BDL, KOTOPHE, KaKb Mhl
BULbIH, ORLTH NpPUBHAHH YKe KIACCHYECKAMB IPaBOMD.

4. Jlns oTHOWeHi# KBA3WKOHTPAKTHHX'B, HpUMBDPD Heno-
CpeJCTBEHHAro IpUMBHEHIA TOro Ke MpaBUla MH HaXOIUMDb JId
actio tutelae: mogomeuHnt MMbeTs BOBMOKHOCTL HPEXBABHTH HCKD

3) Iloaoxenie ,placuit enim e. q. 5., rosopurn Ilepaucs (Labeo III!
crp. 185. 186) BHCKasHBaeTh NpaBuiao, 4ro affectus nOaKeRd OHITh NPHEH-
MaeMD BO BHHUMaHie BB judicia bonae fldei, 1. e. goaxensd in judicium venire ;
3T0 MPOTHBOPBIUTD APYTHMB CBAABTENbCTBAMD KIACCHKOBB. CBepx’b TOro,
ooJioXKeHie 3T0 He MOXKETH CIYXRHMTh 06ocHOBaHieMb Nisf pblleHis npexnay-
maro ciaydas; 3xBch, Bb actio mandati, affectus ectr causa ex qua agitur
a ratione affectus agere u rationem affectus habere BoBce He 0JHO H TO Xe.
— Mm orpammunMcs 3aMBuamieMb, 4ro rationem affectus habere Moxern
OTHOCHTHCH B> PaBHOAl CTeNeHH M Kb JONYLIeHil0 HCKa HA BTOMBH OCHOBAHIH
(MCKD NpH3HAETCA BO3MOKHBIMD IOTOMY, 4TO habetur ratio affectus) H Kb
OpUEATID ero Bo BHHMaHie BB judicium; 0 K&KHXD NPOTHBOPBYAINHMXD CBH-
IBTeALCTBAXD KIACCHKOBD rOBOPHTDH IlepHHCD, OHD GJHAE He NOACHAETD.

4) Buipaxenie 310 MMbeTh mo MeHbliefl MBpb HACTONbKO Xe ofmee
3HaveHie Kakb H U3BBCTHOE ,ea enim in obligatione consistere, quae pecu-
nia lui praestarique possunt.“
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Kb ONEKyHY, YUYCTHBIIeMy BHJABATb AINMMEHTH ceMbh mojomed-
Haro (MATEDH MIM CeCTPaMBb), HECMOTPA H& TO, YTO Takoe
yuyllenie Bb HMYIECTBEHHOMDb OTHOLUEHIM i NYNHIIa Jake
BHT'OJHO. %)

5. Uto kacaercd 10 NPHHALIEKAIWHXD CIOJa Ke JEraToBb,
TO Bb HMXH BOIPOCH O HEMMYIIECTBEHHOMD MHTepech 3aHHMAeTD
oco6oe mnonoxkeHie. SaBbIIATENHHHA pacHOpsAKeHiA IONLBYIOTCH
HHTEHCHBHOH Ball[TON, 10 OTHOIIEHII0 Kb HUMD IPaBO PYKOBOJ-
CTByeTCH, KaK’h BTO BBICKA3aHO DHMCKHMH IODHCTaMH He pasp,
OCHOBHHIMH NpHHIMIOML ,non est circumvenienda testatoris vo-
luntas“, ,voluntas defunctorum servanda est* m T. m. Takia
pacnopfmceﬂia IPUBOJATCA BDb HCHONHEeHie COBEpIIEHHO He3aBH-
CHMO OTH MX> WMYILECTBEHHAr'0 XapakTepa: W JeraTapift M Ha-
crbIuMK'B, Ha KOTOpHX'D 3aBhiiaTeleMb BOBIOKEHA 00A3aHHOCThH
COBEPLWIMTL Kakoe Ju6o irbicTBie, MPUHYHKIAOTCA Kb NONIMHEHI
Borh 3apbluaTens HesaBHCHMO OTH XapakTepa sToro phicrsis.
CpencTBoMs Takoro NpuHYXKIeHiA OnIo, Kakb HsBbcTHO, dene-
gatio actionis go maum cautio °).

6. Ko Bcemy ckasanHOMy ocTaeTca 100aBHTh, 4TO BCH 06sBar
TeILCTBA, HaupaBieHHHA Ha restituere u exhibere (uHorxa solvere
u noxae dedere), oTHoCHIHCh, HapaBHb CDH BelHBIMH MCKaMH, Kb
KaTeropiu actiones arbitrariae; kv HUMD, H08TOMY, NpUMBHIMO, O
OTHOIIEHIl0) Kb HallleMy BOIpOCY, Bce TO, 4TO BHINe OLLIO CKa-
3aHO 00> MCKaX'h BEIHHIX'D 7).

7. PascMaTpnBas cucTeMy 00f3aTeILCTBD 10 JOTOBOPAMb,
MH He JOIRHH, KOHEYHO, YHyCKaTh H3b BHJA, UTO [0 PUMCKOMY

5) L. 1 § 2 D. de tutel. 27. 8.
6) Pernice. Labeo III! crp. 36 ca. (sub II).
7) Bumme: § 15 crp. 176 ca.
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IIPaBy MCKOMH TOAbKO TH coriaimeHis, KOTOPHSA IOAXOAATDH HOAD
OIMHD W3 IPH3HAHHHX'H THIOBD JOTOBOPa: HCKOMOCTH pacta
elle U BB 0CTHHIAHOBOMD IpaBl orpanwdeHa. CpeicTBOMb NpH-
JaTh I0pPHIMYECKYI0 CHIY BCHKOMY o00AsaTelbCTBY OHIO, Kakb
usphcTHO, obIevenie cornaueHia BB ¢opMy cTamyasuin. OcoGen-
HYI0 Ba:RHOCTH HONYYAl0TDH, M09TOMY, TH BHBQAW OTHOCHTEIHLHO
8TOr0 THNA 0043aTEILCTBD, Kb KOTODHME MH HPHIIIN BHIIE.
Mu crapanics, Bb CBoeMb MECTH, ycTaHOBHTH MONOKeHie, 4TO
BB NpexHee BpeMs ALHCTBHTENLHOCTh CTHOYIALIM He CTOAIA HU
Bh KaKoll 3aBHCHMOCTH HH OTDH XapakTepa obbuianHaro rbicrsid,
HH OT'> XapaKTepa HHTepecca Kpexuropa. Mu Buxbm, 9To BD nep-
BOML OTHOIIEHIN He BHECI0 HUKAKHX's HaubHeHilt n moamHbitmee pas-
BHTie IpaBa, a BO BTOPOMD, HsMbHeHie, ¢b moTepe# cTunysAmied a6-
CTPAaKTHAaro0 XapaKTepa, COCTOAI0 Bh TOMB, YTO OTH KpeIuTOpa
cTalu Tpe6oBaTh ITpejCTaBIeHIA JOKa3aTelbCTBh, YTO 0043aTeIbCTBO
AMbeTh ANd Hero MHTepeCh , HO MHTEPECh STOTH He JOIKeHD
OnIrb HeoOXOJHMO 001aJaTh WMYNIECTBEHHHIMDb XapaKTEPOMb.

Cb uanoxeHieMb OTHOHIEHIi Kb BONPOCY O HeHMYIECTBeH-
HOMB MHTepeck 006s3aTeILCTBD 110 JOTOBOpaMh Hallla TIaBHAA
3ajlaya MOKETh CUMTAThCA BhioTHeHHoit. Hu Bb 00s3aTelncTBAXB
no JeIMKTaMb, HH B SKCTpaOpPIHHAPHOMD ITPOHSBOACTBE Bompocs
8TOTh CIOpHaT0 HHYEro He NpeJCTaBifAeTh H BB NOXPOGHOMD
MBNOREHIH, MOBTOMY, He HymiaeTcd, — 3IbChb JOCTATOYHO Orpa-
HUYATHCA KPATKHMD 06o3phuieMtb obmienspbcTHaro MaTepbana BB
Toit MEph, BB Kakoil OHB CTOMTH BBH CBABH C'h 3aILMTOH HeEHMY-
IiecTBeHHaro HHTepeca. Msinoxkenie 8To, TakHML 00pasoMb, HO-
Baro HUYEro He JacTh, HO OHO He IWINEHO 3HaYeHiA MiA nony-
yeHifi OGUIMX'> BHIBOJIOBD, M3IOKeHieMb KOTOPHXD Mbl 8aKOHUYMMD

Hairy pabory.
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§ 18. 2. 06g3aTexncTBa N0 NEXMETAME.

Yro Kacaercd Ji0 0053aTEILCTBD IO JASIHKTaMb, TO CaMaro
IOBEPXHOCTHAr0 B3TIsAa HA CoJep:kaHie H BO3HHKHOBEHie WX'b
J0CTaTOuHO Jis YOhseHis B> TOMB, UTO BTHMDb NyTeMb AAeTCA
3amyTa IhaoMy paxy HMHTepecoBh, HHYero ofmaro H4 Cb UMYy-
IeCTBOMDb, HA Cb JieHbraMu He umbioumxb. JHKHsHb H 310poBbE,
cB00O%a, YeCTh IMYHAA M 4YeCTh YIeHQBD CeMbH, YBaiKeHie
Kb DaMATH HacwbiojaTeld M T. J. SalHIAINCh TBMB, 4YTO
HapylileHie BTHX'> HeMaTephANTbHHXD OIars yCTaHABIABAIO
00/3aTeLCTBEHHLIA  OTHOIIEHIA MeXIy IpaBOHAPYIIHTENeMb M
noTepwrkBIAME:  mocrbHit noIy4allh IpaBoO HCKa Kb npa-'
BOHApyUIMTEN0, MHCKa MOLIEeRABUIATO DPAasCMOTPhHII0 TIpamiaH-
cKaro Cyia ¥ IpHBOJMBLIAr0 Kb ymiaTh uspbcTHolt jeHemHolM
CYMMHI, BeIMYMHa KOTOpo# ompexbianach HIM HENOCPEACTBEHHO
NOCTaHOBIEHieMD 3aKoHa WiaM OHIa ITpeloCcTaBleHa Ha ycMoTph-
Hie cyga (actio injuriarum aestimatoria). B1 o6sasaTenncTBax®
0 JeIMKTaMb, TAKHML 00pasoMb, KaKb Helbsd (orbe fACHO BhHI-
pakaercs MHICIb, YTO HEMMYNIECTBEHHHI XapaKkTeph HHTepeca He
CTOMTD BB IpoTHBOpBYiM €1 JeHemHolt ombHKoM ero; camo coGoit
pasymbercs, ofHaKo, 4To OLBHKA 5Ta OCHOBAHA He Ha PHIHOYHOH
whbuHocTH 6iara, a, Cb OJHOM CTOPOHH, Ha JOCTaBIEHiH MoOTep-
‘n'kBmeuy YIOBIETBOpeHid, 3a HapylleHie ero MHTepeca, IPeJocTa-
BileHieMT, eMy jxpyraro Onara BsambH1 yTpadennaro (Satisfactions-
function des Geldes, o kortopo#t roBopaTs Iepuurs u JlaGanis),
Ch Apyro# — Ha YIOBIETBOpPeHiH UYBCTBa MECTH HoTepmhBIIAro
Kb OpaBOHAPYLMTENO '). .

1) Bb Hckaxp mojo6Haro 'poja MNeHeXHHR wmrTpaddb, Kakb H3BBCTHO,
samBaure talio. — CymecTByoTp H He00A3aTETHCTBOHHHI® HCKH, rab scHO
nposeisierca Hies vindicta, Takn Bup. querela inofficiosi testamenti, revocatio
in servitutem, uckL o BO3BpamleHiH MOoJapPeHHAT0, Beaydad HeGIArogapHOCTH
0/lapeHHATo.
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Oco6aro BHMMAHiA 8aCIY:KHBAOTH Th JeIMKTH, mocThi-
CTBieMDb KOTODHIX'D ABIANACH OGA3AHHOCTH BOBHATDARIEHIA HMY-
LeCTBEHHAro yuiepba moTepirkBmaro, HCK'p 10 KOTOPHIML HMEID,
TakuMb 00pasoMb, NBIbi0 8amMTy uMyuiecrBa. Mu Bupbin yxe,
YTO, HECMOTpA. Ha KaTeropuyeckoe IIpHBHAHIe NPHHOHOA 00H
oukurkb nMymecrBenHaro yiep6a mo phHouHo#t ubub, actio legis
Aquiliae, Hanpuwbps, naBana Goabe whME I0CTATOUHYIO SAlATY
BCEBO3MORHHIML MHTepecaMb motepmhsmaro, Octaercas o0paTHTHL
BHHMAaHie Ha JIDYToe CpejCcTBO, IpuMbHEHHOE PHMCKHMB IPaBOMDB
M BaIIMTH  TAKHX'> HHTEDECOBh HCKAMH, IIpeJHa3HAUCHHLIMH
nepBoHayalbHo A BoambilleHiA ymep6a 4YHCTO MMYTLECTBEHHAro;
CpeiCTBOMb STHMB OLLIO PpACHpOCTpaHeHie BTHX'b MCKOBD Ha
cllyyad, MepBOHaYalubHO Bb BUIy He umbBiniecsi, BB Buib actio-
nes utiles.

Omus mpumMbps Takoro poja MM HaxouMb Bb actio de
servo corrupto utilis.

Actio de servo corrupto (quanti ea res est in duplum) co6-
CTBEHHHK'> pala MOr'b NPerbABHTH LPOTHBD TOr0, KTO Da3Bpa-
ieHieMb BTOr0 pada HAHOCHIL COOGCTBEHHHMKY WMYIlIeCTBEHHRIH
yuiep6s; Hckb 9ToTh (kKakb utilis) 6wns pacnpocTpaHeHD nosme
Ha ThH crydau, Koraa pasBpailleHil) HOXBEPTINCH CBOGOJHLIA, MOA-
BIacTHHA jomoBiajukh , anna (fili filiaeve familias), mpuyems
nouieRalian ynrath cymma ompexbiszach ycMoTphHieMb CYABH.
Bet oTH MomeHTH sicHo oTMbyennt BB L. 14 § 1. D. de serv.
cor. 11. 3.

Paulus 19 190. ad edictum. De filio filiave fa-
milias corruptis huic edicto locus non est, quia servi cor-
rupti constituta actio est, qui in patrimonio nostro esset,
et pauperiorem se factum esse dominus probare potest digni-
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tate et fama domus integra manente: sed utilis competit

officio judicis aestimanda, quoniam interest nostra animum

liberorum nostrorum non corrumpi.

3ampmra sxbes aerca integritati et famae domus, mHTepecs
Kb IperbABlIeHil0 MCKa OCHOBHIBAETCA Ha TOMD coopameHid, ITO
winterest nostra animum liberorum - nostrorum non corrumpi.“
NuymecrBenHu#t ymep6b, AisA orpamieHis KOTOpParo HCKb ObLIb
CO3JaHD NEPBOHAYAILHO, HETONBKO OTCTYNaeTh HO BTOPOH IIAHD,
HO HCYe3aeTh COBEpIIEHHO 2).

Bt anamoriio ¢b actio de servo corrupto utilis Mu Momems
nmocTasuTh To npuMbHenie actio tutelae, o koropomt mua phun
Bhillte %) : MOONevHHH NpeXbABIAET: MCKb Kb ONEKYHY 8a He-
BBIAYY MOCTBIHMMD AIMMEHTOBH ceMbh MOJONeYHAro; cojepka-
HieMDL 9TOr0 MCKa MOKeTh OHTH TONBKO YILIATa ONEKYHOM> M3-
BbCTHOM cymMu jeHerd 8a praetermissio officii (mo Brpameniio
Tekcra). Actio tutelae mpeBpamaercs, TakuMb 00pasoMb, BB
actio poenalis u craHoBuTCA BB GmuRadmiyio aHaloriio cb actio
injuriarum. )

§ 19. IV. Extraordinaria cognitio,’).

JlokaskBasg BOBMOKHOCTH BAlIATH HEHMMYLIECTBEHHHXD MWH-
TEPecOBs A KIACCHYECKAro PHMCKATO 0paBa, IepHHIb, KakDb MHI
yxe BUXbIH, cCHIaeTCA Ha MONOKeHie, KaKoe, PAIOMB Cb CyAbel,

2) Actio de servo corrupto utilis, kaxs 310 6mMKe moscHaerdb IlaBern
BB L. 26 D. de injur. 47. 10 (I°. 19" ad edictum) ectr HeoGxoauMoe ROMOJHE-
gie actio injuriarnm.

3) L. 1 § 2 D. de tutel. 27. 3. Bume § 17 crp. 202.

1) Kb cabn. cp. Keller-Wach. Civilproz. § 74 c1. Bethmann-
Hollweg. Civilproz. 1I. §98.§119—122. Pernice. Labeo. IlI'. cTp. 174 ca.
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3aHMMATH IpeTOpDh: mocrbmHilt pacmozararb Bb CyAeOHHXD Xb-
1aXp TEMM Xe CpeJCTBaMHM, KOTODHA BooOlle OPHHAJIERATH Kb
ero BIACTH M MOI'b, TAKHMD 00pasoMb, BHHYIATb (akTHIECKoe
noBaHoBenie cBouMb phbmeniaws. Buberh cb Thwp M samb-
THIM y#Ke, YTO M KIACCHYECKAr0 IpaBa TaKoe YTBepAleHie
ABnAercd HeBbpHuMDb. (akTHYECKH, BO BpeMs OTHpaBIeHiA XOILK-
HOCTH, IPETOp> MOI'b, KOHEYHO, eClH :Kelalb, phEOMTL BesAKoe
Xbl1o IAYHO M JHMYHO Re M03ABOTHTHCA 00> WCIONHEHIH CBOEro
phiuenis, HO Tako# aKTh 6L 6 Ch €ro CTOPOHH AKTOMB
yucThHIIare npousBoNa, KOTOPHIHA Jake Bb KAKIOMD OTIEIBHOMD
cryyab Onrb OH, 110 Bce#ft BEpOATHOCTH, IWIeHh CHIN BMhINa-
TeILCTBOMD XOTA OHl, HANpUMBph, TPHOYHOBS: UpETOPH OHIL
CBABAHDL CBOWMD e COOCTBEHHHMD SIMKTOMD MW OTCTYHaTh OTB
HODMB Bb HEMb YCTaHOBIEHHHX'h He MOI'b Yy#e BB CHIY lex
Cornelia 687 r. u. c.?) IlonokeHie TOPOJCKAro mpeTopa
(praetor urbanus) BL 8ToMB OTHOmeHiM ofpucyercsi emie schbe,
eciM MH 0OpAMEMD BO BHMMaHie, 4TO OrpoMHoe OOIBLTHHCTBO
abas, pasbupaBmuxca Bb nopsaakb extraordinaria cognitio pas-
CMaTPHBAIOCH BOBCO HEe HMb, a CHEIalbHRIMA MATHCTPATaMH’
(ump. woHCyzami, praetores fideicommissarii), Tak®, HampH-
wbps, ibIa mo ¢uEeHKOMMHCCAMD, 110 NPHHYAKIEHI0 Kb eman-
cipatio m manumissio, no moMIMOUTANIAML, AlMMEHTaMs H Javb
npujaHaro M T. A. [opoxckoit mperopt Oepert xrbio BL CBOM
pYKM IMIIb Bb TOMB CIyd4ah, eciM OHB HA BTO YIONHOMOYH-
BaeTCA OCOOHIMD 3aKOHOMB, Kakb 8T0 W HWMbio wbero Hmp.,
OTHOCHTEIBHO ONeKH M BCKpuITiA saBbmaift (lex Atilia, -lex Julia

2) Cp, Puchta. Instit. I. § 81 crp. 197. Karlowa R. Gesch. I.
§ 60 crp. 467. :
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vicesimaria). IIpaBo mpuHy:RfeHis IMNA, OpUHABIIArO Ha cebs
o0ssaHHOCTH TpeTefickaro cyiph (receptum arbitrii), ks ncmon-
HEHIl0 BTHX'H OOA33HHOCTEH MOTIO OCHOBHIBATLCA Ha aHAJNOrIH
OTHOMIEHIA OpeTOpa Kb CyAbh MPHCARHOMY.

Bo Beakows criydat HecomMHbHHO, OJHAKO, OZHO: YTO BO
Bchxb ciydasxs extraordinaria cognitio mMymecTBeHHHt Xapak-
Teph HOIEKANArO BAIMTh HHTPpECA He HIPAETh HHKAKOH poau:
MATHCTPATD OXPaHACTh KaAILH MHTEpeCh, KOTOPHY MpHBHAETCA
MMDb JOCTOMHHME 3alUTH W HOJUHHeHie CBoeMy pbhileRilo BH-
HYRI8€Th CPEJICTBAMH CBOeH JMCKpEIiOHHOM BIACTH. OTOTH MH-
Tepech MOKETh MMETH HMYIIECTBEHHYK ISHHOCTS A1A H3BBCTHATO
muna (Hop. alWMeHTH, d0s), OHD MOKETH Takod I'BHHOCTBIO He
o0nazaTh BoBce (manumissio, emancipatio) — Bompoch o xapak-
Tepk ero coBepuieHHO 06e3pasiMyeHd; CpejcTBA, KOTODHIMH Ma-
TUCTpaTd moms3yercss (pignoris capio, multae” dictio), mpurbummu
BDb DaBHOM CTemeHH Kb BHIHY:RIEHII0 KAKWXD YrojHo JbHCTBil;
Ype3BHYAHHO YACTO UACTHRIH XapaKkTeph HHTEpeca OTCTYNaeTL
Ha BTOpoH mNJaHDL MM, JNydlle CKa3aTh, WHTepeCH 4YACTHHX'D
JMID  BAIIHIIAIOTCA MATCMCTPaTOMb BOBCE He JIA OrpamieHis
STHX'B OOCTHAHMX'B, & BB IWHIAX'L MHTepeca oOILECTBEHHAr0 MWIH
peanriosHaro (ma.numissio, NpHHY:RJeHie Kb norpebeHiio, Kb coBep-
IIeHi0 PeInriosHHX's LePeMOHilt Ha MOTHI'S, OALepKaHII0 B Helt He-
yracaeMo#t IaMuainl, Kb BO3BEJEHil0 Ha,['POGHATO IAMATHHKA M T. 1.).

O1p cayuaeBn extraordinaria cognitio BB cofcTBeHHOMD
cuMuicrh cioBa, T. €. OTh TakMX'h, KOIJa MarucTpaTsh, He mepe-
naBag rbia BB judicinm, pascMaTpuMBaIB ero OTH Hauala Jo
KOHIA caMb M phmare jekperoMs (BB TPOTHBONOIOKHOCTH
sententia), ormmvaioTes, kaxs usBberHo, cognitiones exiraordi-

nariae BB LIMPOKOMD CMHCIE T. €. Th CHODHHEIA OTHOMIeHiA, Ko-
14
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TOpHA W3IaBHA JiA mnepefayn BH judicium ¥ He mperHAasHAYa-
mcy.  Cioga orHocAaTcA wHTEepAMKTH, stipulationes praetoriae.
missiones in possessionem u in integrum restitutio.

Yro Kacaercd, mpemie Bcero, 10 HHTEPIHKTOBD, TO OCHOB-
Ho#f mbibl0 MXB OHIa He BAlMTa YACTHHX'H HHTEPECOBH, & IOJ-
Aepxafie O0OMECTBEHHAT0 NOPAIKA M CIOKOHMCTBIiA ; XapaKkTepdb
MHTepeca YacTHWX'b IHI'b, MPHOBraBUMXE Kb STOMY CPEICTBY
3alMTH He MOI'h, ROHEYHO, mMpH BTo# Toukbt 3phHis, HrpaTh Hu-
Kakof pomn n Onap Gespasnnyend. Jlame B WHTEPAMKTaXb,
OTHOCHBIIMXCA CIEIiaAlbHO Kb OCIACTH TDAKIAHCKATO IPaBa
(interdicta possessoria, interdictum quod vi aut clam), womsTie
HHTEpeca TOIKYeTCA B UpeSBHYANHO IIMPOKOME CMHICHE M 1aleko
He OrpaHUYMBAETCA HHTEPECOMDb HMYILECTBEHHHMD.

To xe camoe JIOIKHO GHTL CKa3aHO O missiones in posses-
sionem u stipulationes praetoriae. IlepBua naloTCA, HampUMBpPD,
¢b UBIBK NPUHYIUTH OTBBTYMKA BCTYNMTH Bh NPONECCH, BTO-
PHIMM IPETOP'h MOKETDH MONB30BATHCA 1A OTpakieHiA ero orTb
moBTopeHiA Mcka (cautio amplius non peti); ¥ BL ToMB H BB
ApyroMb ciydal XapakTepb HCKA He MOKETh HIpaTh HHKAKOH
pomu. M31 obcrosATennerBa, uTo GompnmHcTBO stipulationes praeto-
riae 3aKmoyaiuch Ha quanti ea res est, MOAKHO BaKNIOYHTH, YTO
onpexbienie paswbpa nojieRalledl No HAMB ymla'rls CYMMEI GBLIO
npepocTaBiedo cyapk.

Yro, HaKOHe'b, MMYIIECTBEHHH HWIM HeHMYUleCTBeHHhIH
XapaKkTeph HapYIIEHHAr0 HHTepeca, HapylleHHAro npaBa OLlIb
coBepmeHHo Geapasmuyens i in integrum restitutio, wmsshcrro
gaBHo. OcHoBHaA ujea in integrum restitutio ects ycrpasesie
HeCpaBeATMBOCTH, BOSHMKAMEH JMid OTIBIBHHIXD CIy4YaeBh
H8b CTporaro mnpumbHeHiA NIHBMILHATO mpaBa. In integrum
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restitutio jaercss, HoBTOMY, CBH ONHOH CTOpOHH, OpH IOIHOMD
OTCYTCTBIM HMYIUECTBeHHaro yuiep6a, ¢b Ipyrof — BL HeMb
OTKasHBAETCs, €CTH HMYILECTBeHHHH yulep6h Ha Jume ecTsb, HO
He HACTOILKO G6oabmioH, 4ToOL OHThL YYBCTBUTEIbHHWIMD IS IO-
TepIrhBmAro. , '

W31b jaHHAro KpaTKaro ovyepka, IpH KOTOPOMb MH CYHTAIH
H3IMIIHUME BXOJMTh B'h HOAPOOHOCTH, Takh Kakh 8TH HocrhiHia
He Jgaau OW Huuero, KpoMb moBTOpeHiA WBBECTHHIX'B HOLOKeHil,
BaKMOYAOIMXCA BD 1000Mb Kypch maHIeKTHAr0O NpaBa M pHM-
CKaro rpaRJaHCKaro mpouecca, Mhl MoxeMb CIBIATh BRBOAB, YTO
mia extraordinaria cognitio, kKak®s BB TBCHOMD, TaKb U B LIM-
POKOMB CMHICIE CIO0Ba, TOTh WIH MHOH XapaKTepD MOJIEHAIIATO
8aMTE HHTEpeca HMKOIIa HHKAKOTO 3HaveHis He MMBIB. OTHMB
n o0BAcHAeTca, modeMy lepunrs, cofupad MaTepbalhs 0O BO-
Opocy 0 HeMMYLIEeCTBEHHOMD MHTepech BB 0048aTeILCTBAXb, HMBID
BO3MOKHOCTb IIPHBECTH BB NOAb3Y CBoero MHEHIA Takoe OIpoM-
HOe KOIHYeCTBO TEKCTOB'B, Kakoe MH y Hero HaxXomuMb 3). Orpom-
Hoe OONBIIMHCTBO STHXD TEKCTOBDL OTHOCHTCA MMEHHO Kb CIy-
daaMb cognitio extraordinaria m, c¢» 8ToM TOukM BpbHiA, KaX-
IH M3 HAX'B lerko Halizers wMbcTo BB cxemb, JaHHOH BB
HacTosAeMs mnaparpadk.

§ 20. PesyrsraT.

BuBogH, KB KOTOPHIMB MH OPHXOAMMD HA OCHOBaHIM BCErO
MBI0KEHHAT'0 BhINIE, MOIYTH OHTb, Bh KOPOTKHX'L CIOBaX'B, (op-
MYIHPOBaHH CIbIyomuMs 06pasoMs.

8) Ihering. cit. ctp. 61—77.
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TpeGoBaHie Heo0X0AWMOCTH HMyliecTBeHHOH mbuHoCTH xrbit-
CTBiA, KaKDb CYIlIeCTBEHHATro YciIoBia xbHcTBHTeIbHOCTH 006532~
TEIbCTBA, HE MOKETh OWTL OCHOBLIBAEMO HHM Ha mpuporh Ipa-
RIAHCKAro NpaBa HM Ha npHpoat 00A3aTerbCTBA.

B HCTOYHMKAXT PHMCKaro mpaBa TaKOIr0 TpeGoBaHiA Mh
He BCTphuaemMb.

B3 ordo judiciorum privatorum, condemnatio pecuniaria dop-
MYIApHAaro npouecca KIaCCHYeCKaro mpaBa HHKOHMDL 06pasoMb
He CIY:KWia TPeNATCTBiEMb Kb BO3MOKHOCTH 3alIHTHL KaK'Db COT.a-
lieHil, IHIMEHHWX'> WUMYIECTBEHHar0 XapaKTepa, HO BXOAALIMX'H
Bb COCTaB'h JOTrOBOPa HMYIUECTBEHHAro, Takh M 00f3aTelbCTBD,
BOBCE HMYILECTBEHHHIMDb XapaKTepoMb He 001ajaioliuxb. B mep-
BOMDb OTHOLIEHiH, Bopoch ficHbe Bcero Mo#erTsh OHTL mpocabrens
Ha JOT0BOPaX’h KYIUIH-MPOJakH H Halma, HO Oorbe wHim Mentbe
TOUHOH KapTHHR HCTOPHYECKAro PasBHTIA MPHBHAHIA BOSMORHOCTH
TaKHX'b COTJIalleHilt NMpH HMYIECTBEHHHX'D JOI0BOPAXb MH, 33
OTCYTCTBieMb CKOIbKO HUOYIb TOAPOOHHXH cBbjeHilt, cocTaBHTHL
ce6b He mowkems. [laa xbicTBHTEILHOCTH uaima.'ra XapaKkTepb
KBACTBiA, COCTABIABIIAIO COfiepHaHie 00ABATENLCTBA, OLLTL Ges-
pasinueds. [lad TBACTBHTEILHOCTH CTHOYIALIH — TaKKe; HNpH
3TOMb BB KIACCHYECKOMD IpaBh M CTHIYyIALiM BB NOML3Y Tpe-
THUX'h JMIDL JABAIM CTHIYIATOPY NMPaBO MHCKa, IpaBuio ,alteri
stipulari nemo potest* orHocumoch Kb mpioOpbTeHilo Mcka Tpe-
TheMy IHIY, BB I0Ib3Y KOTOparo OhlIa 3aKmoveHa CTHOYIAIiA.
Bt sTomb oTHouleHin mosmHbiinee pasBuTie mpaBa BHeCIO HaMb-
HeHie: CTHHYLALiM (HO He ApyTie JOTOBOPH) BB IOIL3Y TPETHHX'H
mus Obiu  o0bABIEHH HeIBACTBHTEILHBIMH; OTDH CTHIYIATOP&
CTall BO BCAKOMB cliyyat Tpe6oBaTh J0KA3aTelILCTBa COOGCTBEH-
Haro uHTEpeca, Ho HETH JOCTATOYHHX'H OCHOBAHIH YTBEDHKIATS,
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YTO JIA CTHHYJIANIA HA CBOE MM MHTEPECH STOTH AOIMeHD G
OLTh HempeMbHHO MMYylIeCTBeHHHMDb. BB 0043aTEILCTBAXH MO
JEINKTaMb BOIPOCH 00h MMYILECTBEHHOMb xapameirh HapylueH-
HATO MHTepeca He HIpaeTh HHKAKOH pOIH.

Besab, rab o6cymueHio cyia MOLIEKNTH MHTEPECH HEMMY-
LECTBEHHK!, BB QOPMYIAPHOME NpollecCh MPHroBOph HANPABIEHD
Ha JIEH&RHYI0 CYMMy, BelIHYHHa KOTOpPO# Moria OHTH WIM onpe-
XbleHa 3aKOHOMb, WIM IPEJOCTABIEHd YCMOTPhHIW CyAbM, WM,
HaKOHell'b, MPH H3BBCTHHIXH YCIOBIAXH H Cb UBBECTHRIMM orpa-
HRUYeHisiMM, caMoMy HcTHy (mocpeicTBoMb juramentum in litem,
npumbusBimMesa Bo Behbxb judicia bonae fidei).

B cognitio extraordinaria Bompocs 06 HMMyIECTBeHHOMD
xapakTeph HHTepeca BHaveHis He MMBID HMKOrja. 3allMTa JaBa-
nach 81bCh BCAKOMY HHTepecy, KOTODHIA IPHBHABAICA ed JOCTOR-
HHIMDB; PYKOBOIAILMMDL Ul MAaTHCTPATA IPHBHAKOMD BB GOIBLIMH-
ctBb ciyyaeBd O 00lLIECTBEHHHI XapakTeph HHTepeca, oflie-
CTBEHHAA INONb3A.

C1 yHnyroxeHiems pasindia Mexxy ordo judiciorum priva-
torum u cognitio extra ordinem Bch oTHomIeHiA, KOTOpHSA mpemae
BAlMIIATACL MOCTBIHMMD IyTeMb, CTAIH LpPeIMETOMb OOKIKHO-
BenHaro mpousBoacTBa. Jaa mpaBa IOcrumiana o6UWME HPHHIHK-
noMs, BerbjacTsie 8TOro, JA0IKHa OHTH NoCTaBIeHa XBHCTBHTENL-
HOCTb 0053aTeIbCTBA W BOBMORHOCTb BallATHL ero BIOiHE Hesa-
BHCHMO OTH TOro, 00IaJaeTh M HIM He obaajaeTs nbiCTBie,
COCTABIsIOIEe IpejMeTd 00A3aTelbCTBa, HMYIIECTBeHHEMD Xapak-
TEpPOMD.

Us1 sTOoro He crbryerd, opHako, 4UTOOH BeAkoe nbictBie,
KaKkoBO Oh OHO HHM OHIO, MO0 OHTH NpeIMeTOMb 00A3aTeNLCTBA.
Kaxnoe npaBo GepeTs moxbh CBOW BalMTY OupexbleHHHH Kpyrs
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MHTEPeCOBb, Bh BABUCHMOCTH OTH HOTpeGHOCTedl JaHHAr0 HAPOAA
BD JaHHOE BpeMs. YCTAHOBUTh OTBIEYEHHHMD IyTeMD LPH3HAKH,
[0 KOTOPHIMB MOKHO OhIO G OTIHYMTH Ab#cTBie, Moryuiee OHTDL
npeiMeToMb 00A3aTeNbCTBa, OTH ABHCTBIA lopuindecks Ge3pasiny-
Haro, Kaks MH y:Re HMBIH cayuadt 3ambTuTh, HeBosMomHo. IIpns-
HaKH STH JOIKHH OHITh M3BJIEYEHH M3 10ZpPoOHAr0 pascMoTphHiA
Ka&Iaro OTAhIbHAro 3aKoHOAATENbCTBR, YTO H COCTABIAETH 3a-
Jady wopuandecko#t HaykH. OTB cyaeOHoM NpaKTHKH, BB CBOK
ouepeib, MOKHO Ohio OH XelaTh, YTOOH 9Ta LOCTEAHAA He OT-
KashBala, ¥3b 3apanbe npeaBsATHX'> MHEHIA, BB CBoel 3amMTh
TaMb, TH OHA W Moria OW M JOLRHA OhlIa OW ee jaBaTh. Op-
TaHHBallif TpamIaHCKAro mpolecca, KakoBa OH oOHa HH Oblia,
caMa no ce6t npenATCTBieMh Kb BTOMY HMKOTAa CIYRHTH He
MOKETb.
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