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M. I.r.

[IpexmeroM® MoOeit mepBoil Jekuin s BuIOpalp He
JUILIEHHBIH M3BBCTHArO TeOpeTHYeCKare M NPaKTHYECKaro
MHTEpeca BONPOCH O TpaHMOaxb HacabmoBaHis, o pe-
tdopmb coBpemenHaro HacabpcTBeHHaro mpasa !).

CoBpeMeHHBIST 3aKOHOJATENbCTBA M HAyKa 3HAIOTH
TPH OCHOBAaHISl Iepexoja HMMYIIeCTBAa YMEpLIaro Kb ero
IpeeMHHKaMb: 3aKOH'b, 3aBbluanie, KOroBOP®.

Hame npaBo mnpusHaers TOMNBKO JBa H3Db HUXD:
3aKOHD W 3apkuanie. Bb Buay kparkoctu umkiomarocs
Bb MOEMDB paclopsikeHin BpeMeHH s OyAy TOBOPUTBH
TOALKO O IPaHHUIAXB HacAbIOBaHiA MO 3aKOHYy M 3aBh-
HIAHIIO.

[Tpexxne Bcero yMBcTHO IOCTaBHTH BONPOCH, MOWKHO
a1 BOOOIIE TOBOPHTE O TpaHMIAXB HacakaoBaHia ¥ BB
KaKOMBb CMBICIS MBI NOHMMaeM®B 3TH TDaHHIBI.

HacabacTBeHHOE mpaBO pHMCKOE M COBPEMEHHBIXD
TOCYJapcTBh NOCTPOEHO HA MPHHLUN'S KPOBHATO POACTBA
(3a HEMHOTHMH HCKJIOYeHiIMH BB BuUb IIpu3BaHid Kb
HacabICTBEHHOMY IIpeeMCTBY HepexMBLIaro Cynpyra,
YCHIHOBNEHHHIXB> W ychiHOBHTene#). Ho w BB ciyuab
OTCYTCTBif KPOBHBIXb DOACTBEHHHKOBD M JHIB, NOCTa-
BIEHHBIXD 3dKOHOMB B'b NOJIOXEHie KPOBHBIXB POJCTBEH- -
HHMKOBB, HacHAbACTBEHHOE HMYIIECTBO HE IPONafaers,
He Jbraercs noObiueil mepmaro sapiaxbsmaro uMbs. OHO
IIOCTyIaeTh Kb TOCYHapcTBY WM OCOOGBIMB YIPaBOMO-
YEHHBIMb 3aKOHOMB VUPEXKAEHIAME IO BEIMOPOUHOMY
npasy.

1) IlepBas (BcTynure/ibHas) Jekuis, npountannas 55 Hemugoscxoms IOpu-
yeckoMs Jinueh 28 cenrabps 1915 r.
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IOpupuyeckas npupoxa BHIMOPOYHATO IpaBa CIOPHA.
Hbxoropeie HMBUINCTEI pascMaTpPUBAalOTh BLIMOPOYHOE
npaBo, Kakb HacrbpoBanie no sakony. Has muxs, cirb-
JOBaTeNbHO, HBTH BOmpoca O rpaHuMUAx®h HacabroBaHis
(no sakony). HacnbacrBenHoe umymecTBo Bcerja nocry-
7aeTh Kb HACABIHHMKY IO B3aKOHY, OKaXeTCs MM HMb
KPOBHHII DOJCTBEHHHKD MM TocylapcTtBo. Bb aToM®
c1yyas MOXKHO FOBOPHTH JHIIL O IpaHHUaxb Haclnkjo-
BaHi KPOBHBEIXH POACTBEHHHKOBD.

Sl cmoTpro Ba maHHBEIX Bompoch HMHaye. $I pascmar-
pHBal0 NPEeMCTBO IO BHIMOPOYHOMY LpaBYy He BL Kaye-
crb nHacabnoBanis, a xak® ocobwlif BUAB YHMBEPCAIb-
HOM Cykueccin my6JIHYHO-NIPaBOBOTO XapakTepa (stccessio
universalis sui generis) *). Iaa mens nostomy BOHpPOCH
0 TpaHnuaxb HacabpoBaHig umbers npaMoe U Hemocpen-
CTBeHHOE 3Hadenie. ['panuupl nHacabmoBaHin noO 3aKOHY
NPOXOAATE TaMb, '’k Haumnaercs o06JacTb IIpeeMCTBA
110 BEIMOPOUHOMY [paBy.

I'nb xe xOHKperHO NpOXOmaT® W Il HOMKHBEI mpo-
XOIMTDH 5TH [PAHHLKI?

3xkch mpexne Bcero MOXETh OBITh MOCTABIEHD U
CTaBUTbCA BONPOCH: HYXHBE JH TaKif TPaHHIE], HYXKHO
Ju camo HacarbacTBenHoe npaBo? KM Hamo ckasaTh, 4TO
MHCTATYTH HACABIOBaHis HAXOAUTD CYPOBLIX'D KPHTUKOBD.

- Menrepd numers: ,Bb Hacrosiiee Bpems Hacrba-
CTBEHHOE IIpaBO ecThb BaxHbimas usb Bchxb NpaBo-
BEIXB (OpM’B, onpexbasdiomux® noaOKeHie IpaxIaHHHA
Ha CTYIeHAXDB OOINEeCTBEHHOM iepapXiM. 6e3b BCAKATO
OTHOLIEHI Kb €ro JHYHEIMB 3acayrams“; ,HbETH Apyrod
NpaBoBOY (hOPMBEl—TOBOPUTH OHB-—KOTOpas HACTOABKO
nopeiBana OBl BCAKYIO CBA3b MEXIY 3acAyrof M Harpa-
JOI, HACTOJNBKO CTaBmja OB X04b uenoBbuecko¥l WH3HU

2) Cm. Molo pabory ,BeiMopouHoe npaso*,
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Bb 3dBHCHMOCTb OTH HPOMCXOMXAEHIS, HACKOJBKO 3TO
Ibnaers Hauwe HacabacTBeHHOE MpaBo® 3).

,BJisiHie ero Ha yCuHJeHie cOLiaJbHAro HepaBeHCTBA
JIofell TaKb BEJIMKO—TroBopuTh Jlamre *), KOHTpacTh
MEeXJIy ero HpPOSBJEHIAMH W HIeeH COoLialbHOH CcIpaBe-
JIJIMBOCTH, JeJaioulell NPefoCTaBIsaTh KaXAOMY IIIOJLHI
ero TpyZa, CTOJb pa3uTeleHb, 4TO npaBo HacabacTsa
IOCTOSIHHO TI0ABeprajock Bce Goake n 6onbe CHIBHEIMB
HanajgkamMb W OyZeTdb BIpenb UMb NOJBEpPrarscs A0 Thxb
opb, INOKa, HaKOHe'b, M oOmecTBeHHoe MubHie He
3aliMeTb HHOTO NOJIOXKEHiST OTHOCHTE&JILHO 9TOTO BONpoca“.

Kpombs yxasaHHBIXB, MHOTO YY€HBIX'B, MBICAHUTENEH
¥ OpaKTHYeCKuXb jAbdareneii momsepraium caMoi Ccepbea-
HOM KpHUTHUKE coBpemeHHOe HackbaCTBeHHOE mpaBo: Mu-
pa6o u Po6ecnbeps, Basaps u Audanrens, Bentams u
Munns, Jlaccans, Bapons, Bambepreps u ap.

Ho Bmberhs ¢p ThMp npaBo macabmoBanis umbers
# CBOHMXB YOBXIECHHEIXD 3alUTHHKOBBL, MHorie ykash-
BalOTh, UTO NPaBO HacnbroBaHid SABIAETCS BHIPAKEHiEMb
o0ljaro NpMHIMNAG HacxbACTBEHHOCTH, NPeACTaBIsETH
€CTECTBEHHBIM INepexXoqh AYXOBHHIXB: U MaTepialbHBIXD
6narb OTb OZHOTO NOKOABHIA Kb IDyroMy, 4T0 OHO
SIBISIETCH MOTYILECTBEHHBIMB (PAKTOPOMD HaliOHAILHATO
6/1aroCOCTOfHISA, CNOCOOCTBYS MHAMBUAYANbHOH 3HEPriH,
TPYRY, GEPEXIUBOCTH.

,OTHUMUTE Y JMIOKel yCHOKauBakoIlie BHAbI HA NIPABO
HacabpoBanis - numeTs BaoHWIH-—M Bbl Pa3pyLIHTE BB
JIOAAXDB cuapHblinee nobymaenie Kb ABATENLHOCTH, IPU-
Nexanio, J06pOMY XO3SHCTBOBAHiO, Kb GepexIuBOCTH.
Bobi cabnaere popurenbckyro 060Bb BB 6OJbLIEH YaCTH
6e3MmIoAHON M IOpasuTe CyMIeCTBOBaHie ceMbH. Bhl pa-

8) Meurepp—HoBoe yuemie o rocymapcrsb, wusn. [lomosoH, 1905 r.
crp. 145 u 147,
4) Pa6ouilt Bompocs, nepesoxn Biuoxa, uan. 1892 r., crp. 198.
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30pBETE CBSI3b JKUBYIIMXD NOKOAbHI cb OynymmMu,
Brel pmoBenere xo BeICIIE!l CTENEHH B3TOM3MDb M WAXIY
HacnaxueHift y jaone#. He npaena, uto npaso Hacabzo-
BaHisl NPEACTaBIAETH NPOU3BOABHOE H300pkTeHie 3aKo-
HOJATeld, He IpaBia, YTO OHO He MMbeTh HHKAaKoro
ocHoBaHia BB uenopbueckoit npupoxk. IlpaBo macinbro-
BaHig JIoxe# umbers cBOE NPOYHOE OCHOBaHie BB Ha-
crbacTBeHHOCTH yYenoBbueckoi NpUpoAH... Bb nbicreu-
TEeJBbHOCTH NpaBO HacabroBaHis ABIAETCH NOCPEIHHUKOMDb
s npio6pkrenilt mpowsaro ¢b HacToAWMMB U OyAy-
I¥MbB, BB TO BpPeMsl KaKb IIepBO€ OCTaBJIsfeTh CBOHU
npiobpkrenis nocnrbawumMps BB KavectBk Hacabucrsa.
Bv npak Hacwbposamis oOHapywuBaeTcsd CBA3b Bb
HCTOPid CeMeNCTB®: M HapOAOBB, IPOJOMKEHie M Jalb-
whitiee pasButie 0TH noxoabHIT Kb nokoakHi“ °).

,BMbcrh ¢b GOJBIIMHCTBOMD NPENACTABUTENEH KO-
HOMHYECKON HayKu g noJjarailo—rooputs npod. Ilep-
TaMEHTH-—YTO INpaBO Hac/AhAOBaHiA ABAsSETCS MOTYYHMB
pHIYaroM’s ITPOM3BOACTBA, BAXHBIMB HCTOYHUKOMD HAliO-
HaJIbHAro OnarococTosiHid W KyabTypel. He Moxers
HOAJeXaTh COMHBHIIO, YTO MMEHHO IpaBo HacabroBaHid
CTYXHUTD SHEPTHUHBHIIUME CTHMYJIOMB Kb NpexnpiuM-
YHBOCTH, TPyAy H OepexuuBoctd. KTo He yBbpens BB
TOM'B, YTO IIOCIAB ero CMepTH HMYLIECTBO €ro HOAYYHTH
HasHaueHie, COIIACHOE Cb €r0 PACHOPMKEHIAMH, Ch ero
BOJIEH M YyBCTBAMM, TOTH, €CTECTBEHHO, OTPaHHYMBAETH
CBOI0 IBATENBHOCTD M CPAaBHUTEIBHO PaHO BCTYNaeTh
BB (azucw TOAbKO norpebienis® ©).

Sl me 6yny Bxomuth 3xbch BB m3c1baoBaHie BO-
npoca o0k onpaBiaHi HackbACTBEeHHAro mpasa, OrpaHu-
YyCh II0 3TOMY HMOBOLY JHLIb CABAyIOMUME 3aMmbuaHieMb.

5) Bluntschli— Gesammelte kleine Schriften, B. I, c1p..236--237.

% Ipot. M. 1. TNepramenrs—IIpesbas Hacwbiopania Bb rpaMAaHCKOMD,
npaph ~Bber, Mp. sa 1906 r., I, crp, 298.
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Hame nacabacTBeHHoe mnpaBO HACTOABKO CAHIOCH
C'b COBPEMEHHHIMD OOLIECTBEHHBIMD CTPOEMb, YTO NOJIHOE
€r0 YHWYTOXEHie RO3MOXHO JHIUb CBb IIE€PeX0JOMDb Kb
KaKkuMb JUO0 ApyrumMb (opMaMb OOILECTBEHHATO GHITIS.
W GOJBbIIMHCTBO YKa3aHHLIXD MHOIO MBICAHTENEH, MOA-~
Beprag CypoBoH KpuTukbh HacrbacTBeHHOE IpaBo, HO
CUMTAACh Cb COBPEMEHHBLIMB OOIIECTBEHHHIMB CTPOEMB
(1 maxe cb OyaymuMb, Hanp. MeHreps), He OTBEPraiTh
Hac/'BICTBEHHATO NPaBa, 4 BLICKA3BLIBAIOTCA JHMIIbL 33 €ro
pedopmy.

Cuwnras BMbcTh ¢b HHUMH COBpeMEHHBIT 06LIECTBEH-
HBi OTHOlIeHid, kKakb datum, s W 6yAy TOBODHTB O Xe-
JaTelbHbIXh I'PaHULax®h Hacrbposamia, o pedopmb co-
BpeMeHHaro HacxbaCTBeHHAro mpasa.

Bonpocs 3akniouaercd Bb CaABAYOLEME.

Cn Touku 3pbHIS COBpEMEHHBIXD HAMB COLATBLHBIXD
OTHOIIEHIH, IIPaBOCO3HAHis Haniero obliecTBa U €ro dTH-
yecKaro ypOBHS—HAaxXOAATH JH- ONpaBJaHie yCTaHOBJEH-
Hble COBPEMEHHBIMHM 3aKOHONATENbCTBAMHM TDAHHLEl Ha-
crbpopania mo saxkony. Ha aTors BOmpoch MEI MOXEMD
OTBBTHTbL KAaTErOPHUYECKH OTPHHATENBHO.

Eciy MBI CnpaBHMC Bb COBPEMEHHBIXB KOAEKCAXDb,
TO YBUAYMB, YTO OHH HE TONLKO MNPUSHIBAINTL Kb Ha-
CI'BNOBAHII0 KPOBHEIXBL POACTBEHHHKOBB, HO POIACTBEH-
HHMKOBD BecbMa OTAaJeHHbIXBb CcreneHed: ad infinitum,
Hanp. TepMaHCKoe rpaxuaHckoe yuaoxenie (cr. 1924—
1929), pycckift X toms (ct. 1111) ), cBoa® MbCTHBIXD
ysakonenii ry6. Ocrsesickuxs (ct. 1880), npyrie c¢b ubko-
TOPHIMU OFPAHMYEHIAMM, Hamp. (PaHIY3CKil KOXEKCH—
12 cr. pomera (§ 755), mramesHckifi— 10-0i (§ 742),

7) Uro kacaercss namero X ToMa, To NocraHoBnenie 1111 cr. BB BechMa
OrpaHMueHHOME BHAB NPHMBHHMO Kb NpeeMCIBY Bb JHMHIH Bocxosiled H Kb
HacrbpoBanilo popa MarepH b Guaronpio6pbreHHoM® HMyutecTu.



— 6 —

aBcTpilickoe yaoxenie 6 napeHTe/NaMH 3aKOHHArO POJA-
ctBa (§ 751), wBeiinapckoe—Tpems napentemtamu (§ 460).

Ha yemb ocHOBaHO, wkMB onpaBIbiBaeTcs INpPH3Ba-
Hie K'b Hac/'BROBAHIIO CTOMb OTHAJEHHBIX'h, HHOTAA AaXe X0
6e3KOHEYHOCTH POACTBEHHUKOBE?

[lpexxze Bcero sTo saBie”ie umber» wuspkcrHoe
HCTOPHYECKOE, €CIM He OCHOBaHie, TO 00bACHEHie.

Beiio BpeMs, KOraa POXOBOH MM POACTBEHHBIH
CO103p UTPANb KPYNHYIO POJb BB XHU3HU OOLIECTBEHHBIXD
opraiu3MoBb. IIpu crabocTH rocylnapcTBeHHOM OpraHu-
3aliM Takie COI03bl HOCHIH IyOJMYHBIN XapaKTepb, Urpalu
ITOJUTHYECKYIO POJIb, OTIIPABASIN IOCYAAPCTBEHHbI (DYHK-
Wi Bh MHTEpeCcaxh M BDb SaIIHTY CBOMXB COUYICHOBD,
coeputsii BMBcTh ¢b TEMB M (QyHKUIM aKOHOMMUECKIS
u peanriosHbld. TakoBe ObLIM: gens japeBHaro Puma,
Sippe ApeBHHMXB I€DPMaHLEBH U POND CIABSHD.

Gentes apesraro Puma mmbau obuwaro poxoHayais-
HMKa, COCTaBIsgau OTLbBJBHOE pelHriosHoe o61ecTBO,
pwhBuee cBoH ocoOmit KyasTdb (dii gentiles), y uux®
OblI0 O0llee IoJe, KOTOpoe OHM COBMBCTHO BO3LbabI-
paai. (Gens OKasEBalb 3aUIUTY ¥ MOKPOBHTENLCTBO
CBOMMB COYIEHaMb Bb 3aTPYAHHTENbHBIXD CHYYasiXb.

ydaess ofagoro poma—rosoputs Procrens pe-Ky-
JAHKD O DHMCKOMD gens $)—BechMa ThCHO CBsi3aHB
IPYrd ¢b ApyromMb. CoeuHeHHbIE B COBEPIIEHIM ONHHXD
U ThXb Xe¢ CBACHHBLIXD OOPANOBDB, OHM B3AUMHO NO-
MOTAlOTh APYr'b APYTY M BO BChXb cayyagxs wusHu.
Beck ponk orebuaeTs 3a HOATH OJHOTO H3B CBOMXD
UeHOBB; OHDB BhIKYNaerb TABHHArO; mIaturTh wrpads
3a o6BuHeHHaro. Ecau oguHe M3BL ero ujieHoBb BCTY-
naers Bb OOLIECTBEHHYIO JOMKHOCTB, BCh wiednl nb-
JAIOTh CKIaJUHHY, YTOOBl INIATHTh PACXOABI, KOTOpPbLIE

8) TpawmpgaHckas ofmiHa gpeBHAro Mipa, nepes. noxb ped. npod. Kya-
pasckaro, uan. 1906 r, crp. 109.



— 7 —

BJI€YeTh 3a cOOOl ycnojHeHie BCsaKko# pomxHocTd. O6BU:
HAEMBIN SBJAETCS Ha CyAb BB CONPOBOXIAEHiHM BChXb
WIEHOBD POJ4; 9TO HABAAETCH 3HAKOMB COMMIAPHOCTH,
KPYTOBOH NOPYKH, KAKYI0 YCTAHABJIUBAETD 3aKOH'D MEXAY
OTABILHBIME 4enoBbkoMbd ¥ TEMBL 0BALIMB, YacTs KO-
TOParo OHb COCTaBJAETH“.

Sippe ApeBHUXB FepPMaHUEBD ObIL KaKb XO3fHCT-
BeHHBLIM'b COI030Mb, TaKh H COI030MB POACTBEHHOM 3a-
INUTHl, MCTHBUIMMD 32 OOGMABl CBOMX'H COWIEHOB® H MPH-
HHMMaBIUMXDb YIAaphl MECTH 3a ‘HHXDB, NOJYYABIIHMD |
MIaTHBLIHMB BHDY ).

OTHOCHTENbHO APEBHUXD CJaBsiHb Jabromucens ro-
BOPHTB: ,lloemMs xe wuBmieMb 0co6k u BoMOABICIIEMD
POABLl CBOMMH. Hxe H Jo cee Oparbk Oaxy [lomanb, u
HHUBAXY KaXKAO Cb CBOMMDB POAOMB H Ha CBOMXB MB-
ctbxb, Bragbiome kxaxno poxoMb cBouMB® '0).

Ponosasa 060CO6JEHHOCTE MOJAHD SCHO BHJHA H3B
cioeb Jabromucia. PoxcTBenHbie co03H ME BCTpbuaeMb
y HpEeBHHMXB YEXOBb M cepOOBB, NOJSKOBD M JUTOBIEBD
H BB JPEBHHXb NaMATHHKaXb pycckaro npaea (Pycckas
[Tpasna u zp.) '').

[Tono6HEIe COIO3BI MTPald He TOJBKO PENUTiO3HYIO
¥ XO3SICTBEHHYIO DOJb, HO DU CI1a6OCTH TOCYIApCTBEH-
HOM BJACTH MCIIOJHSVIM TOCYRapCTBEHHbIs (yHKuin, 3a-
MbHsIM TOCYAApCTBEHHYIO 3amuTy. TakuMb 06pasoMb
HecomMubHHO HWbkorza uwieHoBb poma u ThMb Gombe
Gonbioit cemMbd obbexuHana ThcHasg CBA3b peauriosHas,

9) Heussler—Institutionen, II, § 130, Schréder—Lehrbuch der deutschen
Rechtsgeschichte, § 11, Ulnuaesckii—Cowo3s poncTsennol 3aliuThl y APEBHHXD
repMaHuess M ClaBaHb.

1y ,TlosbcTh BpeMEHHBLIXD JBTH* MO  JIABPEHTHEBCKOMY CHHCKY, H3M.
Apxeorp. xcmm. 1910 r., cTp. 8.

11) Cu. Llinunesckili—Colo3b poAcTBERHOH 3aluThl ¥ APEBHHXD repMaH-
uess u caapsiab, Krauss—Sitte und Brauch der Siidslaven.
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sKOHOMHYECKas, noautuyeckas. OTpaxeHieMb 3TOH CBA3H
U sBJSETCS NpH3BaHie Kb HacxrbpoBaHil0 popuuel, poid.

Ho BB HacTosme BpeMs NpH PasBUTIH Cb OXHOM
CTOPOHBI I'OCYIAPCTBEHHOM M O6LIECTBEHHOM MM3HHU, Ch
IPYro¥ MHAMBHIYaJbHOH HE3aBHCHMOCTH M CBOOOJH CY-
IIECTBYeTD JM Kakasg Ju60 CBSI3b MHIUBHIyyMa Cb pPO-
IOMD: penuriosHas, 3KOHOMHYeCKas, MOJUTHYecKasr—
Ha 21o1® BOmpOC® Kawaw# OTBETUTE TONBKO OTpHIA-
TeNbHO '*). A ecmu 9TO Takb, TO KaKOe Ke OCHOBaHie
IJs npu3BaHis pona Kb Hacabupomawiro? Ecam xorma To
CyLIeCTBOBAJA CB3b MEXAY POXMYAMH, 3TO He OCHOBa-
Hie JUI HaIIEr0 BpeMEHW, Tenepb 3TOM CBsA3u HBTB.
Ecau wbkorza rycn Pums cnacim, To He OCHOBanie
IOKJIOHSITBC UMD HBIHE.

Taxumb 00pasoM® Bb HAcTOsIiee BpeMms IpH3BaHie
pora Kb HacnbIOBaHiI0O NpeACTaBIfeTh AHAXPOHHU3MB H
PY TOMB aHAXPOHU3MD BpefHHN. OHB NOLNENUTD YHU-
YTONKEHil0. A BBe;eHie MOZOGHATO MNpPHU3BAHiA BHOBD,
Kakb 3TO cxbnazo HOBOe TepMaHCKOe V/OXeHie, HE MO-
KeTb ObTb HUUEMB ONIpaBaHO M INPENCTaBISETH Iajb-
BaHM3aIlil0 TpyIna.

51 ckasarp npusBanie kb HacabroBanilo poma npen-
CTaB/IseTh BpenHEIHI aHaxpoHusMb. [loscHio. Boobuie
BCAKOoe oOorauiedie 6e3b JMYHOH B3aCAyTH M JIHYHATQ
TpyZa IPeACTaBlseTdb aHTHUCOLjaJbHOE, BPEAHOE sBJCHIE.
M ecmu nono6Hoe siBieHie BB USBBCTHBIXB CIyHasxb
MOXETh HafTH CBOe ONpaBiaHie Wau N0 kpaiHeir Mbph
JIOTHYeCKOe OOBsICHEeHie, TO BO BCAKOMB cilydak OHO He
3aCIyXMBaeTh noouiperis, Thmp 6orke noompenis 6e3b
IOCTaTOYHBIXB COLja/bHBIXB OCHOBaHii. Ho npuspanie kb

12) Vickaiouenie coctapiasiorh HBKOTOpbE JABOPSIHCKiE POAbI, MOMAEPICH-
BaeMble Bb CBOEMD €AMHCTBL macabacts. (upenKoMmuccamu, HacabiacTs. obiuepo-
HOBHIMK Kanuralamd W T. M. yupemuedismy. Ho 3To HUYTOMHDIS HCKJIOUeHiS BB
obweMp couianbHOME Dpoueces M npH TOMB HCKYCCIBEHHAro Xapakrepa.
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HacwboBaRilo POAA, AANbHHUXDB POACTBEHHMKOBD BPEIHO
He TOJNBKO CBb 3TOM NpWHUMDiaTbHON TOYkM 3phHis, a
TaKXe W Cb [PaKTHYECKOH.

Kawmomy npakrtuyeckomy cyne6Homy pbaremno (Kb
YHCIY KOTODBIXD INpPHHALNEXKANb W 51) U3BBCTHO, Kakas
KapTHHA PasbIlPLIBAETCA Y HACh KaWMAHIE pasb, KOraa
OTKPBLIBAaeTCS Mal0-MalbCKH KpymHOe HaciabacTso mocinb
JUIA, He OCTaBHBLIATO OMU3KHUXDB POACTBEHHHUKOBD.

Haxoparcs wmaxnepa, MIefkH, CYLIECTBYIOTH HAWe
ubaeig nmpennpiaTia BB 3TOM 06MACTH, PpAa3bICKHBAIOTH
JalbHUXDb POACTBEHHHUKOBB, COOOWAIOTHh UMB 00B OT-
KpeIBIIeMcs HacabacrBb, 0 MXB npaBaxb Ha Hero, cy6-
CHIMPYIOTH HXDB [IEHEWHO HIH 0epyTh Bb CBOH PYKH
BeJleHie mpouecca, NoAb YCIOBieMb YIVIATH HEC/ABIXaH-
Haro Bo3HarpaxzeHiq. [logBasioTcs Macchl HacaABIHUKOBD.
PaspirpeiBatorcss  anneTuThl, (PaOPUKYIOTCS TOKYMEHTHI,
Belercs noJras TaiHas M siBHag 6opn6a. B pesyabrarh
no6bpurens 3arpaunpaeTb HEPbBAKO MNOJOBHHY M JAaxe
Goabliyo yacTb HacabacTBa Ha Bepewie nkaa, Ha ymiary
NOCOGHUKAMD U T. II., 2 OCTaJbHElE KOHKYPEHTHI OCTalOTCH
Ch UHCTHIMb MHHYCOMB, Chb HENPOU3BOJUTENBHO 3arpa-
YeHHBIMH CHJAMH W cpexcTamu %),

Kaxnomy cymeGHomy mbdATeno y Hach TaKXKe U3-
BECTHO, yTO mMOYTH HHM ONHO AyXOBHOe 3ambillanie Ha
KPYOHYIO CyMMy He o6XoZuTcd G6esb AOAraro H CJIOX-
HAaro cnopa NpoTHBB Hero. M cmopsb 3TOTH BexyTh Ha-
CTO He OJm3Kie yMepmaro, KoTtopele o0OwuHO 60nke
YTATH €ro BOJIO, @ MMEHHO IpPH OTCYTCTBiM OJH3KHXD
6onke manbhie poxcTBeHHUKH. CTOUTH TOMBKO yMepLieMy
pacopenbkauTh CBOE HMYLIECTBO MEXAY OMMBKHMU €My

19y ,Losnp NpHBOAMTL H3D aBCTIpilickOH npaxTHKM OZHHD MH/IIOHHLIA
wacnbacTBedHbl npoueccs, KoTopeifi nponoikancs 121 roanb; no HCKIOUeHin
H3IEPXeKh M APYTHX'B PACXOf0oBB OCTanoch 22000 ryinAeHOBB, KOTOPHIE HYMHO
6bl10 pashauTh POBHO MEXAY ABYMS ThicAuamu HacabaHuKoB®*, Llutupyio mo
Turuury —Ilpexbas nacabacrs. npasa, crp. 10.
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mo . IyXy, & He IO KPOBH, WM Ha 6JaroTBOPHTENLHEIS
whian, XaKb SBJISIOTCA €ro ‘POACTBEHHMKM H 3adBIAI0TDH
CIOPD, yTBEpPXAasd, YTO yMepIill Heé OblIb BB 3IPaBOMb
ymb u rtBepmoit namaru. [logoOHblii mpormeccs OYeHb
CNIOXEHD, CBA3aHB Ch AONPOCOMB CBUIBTENeH, aKcrep-
TU30I Bpayel U T. X., OHB BB JABYXDb (IaXe TPexXb)
MHCTAHLIAXL. 3aTAr¥BaeTCd Ha MHoTrie romsl. A HCTHAMB
TOJABKO 3TOTO" K ‘HykHO. OHH CaMBIMb BefieHieMb TaKOro
npouecca yxe BHHIrpbiBaloTh. OHH JT0OOMBAKOTCA TOTO,
yTO yTOMIeHHble Hacabauuku no sapbiuawmiio, uHTEpe-
cyroijecss nogyuyeHieMd HacabACTBA, UAYTH HA YCTYIKH,
Jal0Th OTCTYIIHOrO 332 OTKa3b OTh CIOpa Jawe IIpH
TIOJIHOM BO3MOXHOCTH BBEIMTPATh CO BPEMEHEMB NPOLECCD.
Komy mensBbCTHO, Kakb 4YacTo MONOOHBIMH MHUPOBBIMU
crbakaMu KOHUAIOTCS YKasaBHble NPOIECCHI

[lopa noaoxure KOHEWb NOAOGHHIMB IOPAAKAMD,
nopa pedopMmuposaTh Hame HacarbrcTBenHOoe npago.
Ycrpanenie BchXb Takbs Ha3bIBAEMBIXB ,BECENBIXH HA*
cr’BIBUKOBB ", ,,aMEPUKAHCKUXD ISNIOLIEKD " CrocobCTBO-
Bano Opl 0e3b coMHbBHIA 03ROPOBIAEH{I0 OOMIECTBEHHON
armMoceps!.

CoBpemerHOe HacnrbACTBEHHOE NpaBO, KaK'b MEI BU-
Abay, BB BHAYMTENIBHOM CTENEHH HpPEACTaBIsSeTh HCTO-
pHueckill aHaxpoHH3MB. Ho BB 3alIMTy ero BHIABUraOTH
He TOJNBKO HCTODHYecKis OOOCHOBaHisi, HO M HPABCTBEH-
Hbif OCHOBaHif, M3BBCTHHIH MiSTeTh Kb yMepIIEMY, Kb
ero mpexnonaraemost Boxk. Ilocabnmifi apryments mny-
eThIa Bb 000POTH IHKOJA €CTeCTBEHHAr0 IpaBd U STOTH
apryMeHTh COXPaHH/IDb NIPABO TPAXKAAHCTBA U XO HACTOSI-
Iaro BPEMEHH.

dra mxona Buxblia oOCHOBaHie HaC/IBACTBEHHAro
npaBa Bb €CTeCTBEHHOMD NpaBb coOcTBeHHMKAa Ha pa-
cuopsikeHie CBOell cO6CTBEHHOCTBIO, KOTOPOE Ha Cayyall
CMEPTH U HAXOJMTDH BHIPaWKeHie Bb AYXOBHOMD 3aBbila-
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Hin. Hacrbropanie xe 10 3akoHy ecTh JMilL IONOMHEHie
sapbilanis, OCHOBaHHOE Ha MPeAmONOXKeHin o BhposTHol
sBonb sapbiarens, EcrecTBeHHO NpeXNONOXKHTB, 4YTO
ymepuwiit 6e3b B3aBbinanis Hacrbronarear He XO0ThIb
OCTaBUTb CBOE HMYIIECTBO INepBOMy Chbymbromemy 3a-
XBaTUTh €ro, Hao6opoTsh, BbposTHhe Bcero, uro oHbB
XoThI'b OCTaBHTHL CBOE HMyLIeCTBO Hauboxke GIHSKUM®B
H IOPOTMMB €My JIOAAMb, T. €. mpexie Bcero nhrams,
a 3aThMb U manbHBAIUME POACTBEHHUKAMB MO OJH30-
cru poxctBa. Ha artomb mpenmonowerin o BBposTHON
Boat sapbuwarens M OCHOBEIBAETH INOKTPHUHA €CTECTBEH-
Haro npaea HHCTATYTH HacarbroBaHia IO 3aKkoHy '4).
Onnaxko, Ha YeMb OCHOBBHIBACTCS IPENINOJNONKEH]E,
YTO HacabAOBaTelb OCTaBHAL OBl CBOE HACABACTBO Hajb-
HUMDB pOACTBEHHHKaMb, KOTODHIXH> OHB HE 3HalBL H O
CYILeCTBOBaHiM KOTOPHIX® Hepbaxo He umbrb noHartis?
Ilpu coBpemensoil paso6IEHHOCTH pOZMYEH, HPH CO-
BpEMEHHOMB OTCYTCTBiM DOXOBO#H CBA3H pasBh MOXHO
NpeaNOoNOXKUT, YTO 3TH Jalekie HeU3BBCTHBIE Wiy Majo
uaBbcTHEE HacIbroxaTento POACTBEHHUKY HOPOXKE, OnrKe
eMy, Hamp., Ipysei, NOGpHIXB 3HAKOMEIXB, THXb yupemx-
IeHill, Bb KOTOPHIXH OHB paboTralb, HAKOHEI', [OCYAAp-
CTBA OTH KOTOpAaro OHB NOJyYarb HOMOIUL M 3aIuTy?
W Ha 3T0TB BONPOCH NPHAETCS OTBBTHTH OTPHUATENBHO.
OnbiTh MOKA3LBaeTs ¥ CyReOHBIMB ABATEIIMB XOpOLIO
uspbetHo, Kakb pbhako s3apbiaTenn OCTaBASIOTE CBOE
HMYILECTBO JaAbHUMDB POACTBEHHHKAMB, MPENIIOYHTAS
saBbuware ero ApyseaMb, CAyXKallMMb, HAa LEPKBH, Gia-
TOTBOPUTENBHBIS YUPEXKAEHIA H T. IL (
Mut moryrs ykasarh, 4TO He BCh 3aKOHOJATeNbCTBA
NpUSHIBAIOTE Kb HAacrbroBamilo pOACTBEHHHMKOBB ad
infinitum, vbromuxs kaky0 HHGYAb Kanuo o6wel KpOBH

M) Cp. H. Grotii—De jure belli ac pacis, 1646, lib. II, cap. VII u VII,
S. Puffendorfii—De jure naturae et gentium, 1704, lib 1V, ¢. XL
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cb HacabpomareneMdb M HeBbromelxb nocrbzuemy. Hb-
KOTOPHISI ¥3b HHMXDB YCTaHAaBIMBAIOTH oOrpaHuyenis. [a,
nbicreuTensHO. HO Kakoe mpakTHyeckoe 3HayeHie HMBIOTH
BB OOJBIIMHCTBE cayuyaeBhb 3TH orpaHuyeHis? Huxaxoro
WK TouTH HuKakoro. Bbae, dakruuecku Henn3s noxasars
OueHb [JajleKyl0 CTeneHb poxcTea. Mexny ThMb, 4TO
TaKOe LiecTas NapeHTe/la aBCTPiHCKAro KOAEKCa: MHO-
TOYHCJIEHHEBIE IATHIOPOJHBIE, 191, NIECTHIOPOLHEIE GpaThs
U uxb OecumcaeHnoe moroMctBo—11, 12-aga u cabayro-
mwis creneHu poxactea. IIBbramuaroil cremeHpr0 POACTBA
OrpaHMYMBACTD NPHU3BaHie Kb HacAbroBaHio GpaHnysckii
KOJEKCD, JecATON —HTalbaHCKill. OTHOCHTENBHO yKasaH-
HBIXb CTENeHeH pOACTBA, €CIM Helb3sd CKasaTh, YTO
UXb COBCEMB HEBOSMOXKHO J[OKasaTh, TO BO BCAKOMb
caydal HOKa3aTeNbCTBO MXB OYEHb TPYAHO ¥ MONKETH
OBITL NPENCTABIEHO JHllL BB pPbikuxb cayuasxb. Ta-
KHMB OOpasoMb VKa3aHHBI OTPaHMYEHiT [OYTH He
uMBOTH npaxTHyeckaro 3xadenis. Hecomubuuno 66ib-
lIee NpaKTHYecKoe 3HayeHie MMEIOTH [OCTaHOBJIEHIH
HCIAHCKAaro M IuBeHuapckaro yiaoxeriit. IlepBoe orpa-
HUYMBaeTh NpU3BaHie Kb HacABLOBaHIIO LIeCTO CTENeHbI0
pOLCTBa, BTOPOE TPETbeH INapeHTe/JIOH, NPexoCTaBJssd
upaxbay noxwusHeHnHoe Biaaxbuie, a wacabnosamie nbay
¢b 6abKOM M UXDH IHOTOMCTBY, T. €. HANBAMDB, LBOIOPOA-
HBIMB OpaThiMb M HXb HUcxomawumb (3, 4, 5 u manbe
crenenaMs poxcrBa). Ho wu smbep rpanuua npoBexena
TaK'b, YTO BKIIOYAETH POJACTBEHHHKOBbH, Cb KOTOPHIMH
IpY COBPEMEHHHIXb COLJaJBHEIXB YCIOBiAXHL OOBIYHO
MOpBaHa yXe POACTBEHHAs CBS3b.

CroposnuKH ped)OPMEI NPAaBUJIBHO YKa3HIBAIOTH, YTO
He JOMKHO OHITb NpaBb 0e3b O00A3aHHOCTEH, MEXIy
1bMB npaBo HacabrOBaHiA GOJBIIMECTBA POLCTBEHHUKOBh
npejcTaBlseTh HMEHHO Takoe npaBo 6e3b cooTBkTCTBYIO-
el 0653aHHOCTH.,
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PoncrBenHast OGs3aHHOCTD aIMMEHTANiM [0 COBpe-
MEHHBIMB KOJEKCaMb uallle BCErO OTPaHHYHBAETCS POMAH-
TeMIMH W XBTbMH, Cynpyramu, sHauyMTeJIbHO phie mnpu-
BHAETCA Meway JHanbHBHIUMMHE BOCXOASIIMMHM M HHCXO-
AAWKMY, OpaThIMH M CeCTpaMH, T. €. ¥ BB nocrbineMs
cryual He BuxOnuTh 3a npemkarl ThcHON ceMbH, He
pacrnpocrpansercs Ha CabAyIOWKXE GOKOBBIX'b POACTBEH-
HHUKOBB, He ToBopa yxe o 6oiabe mansHuxs. [Tocabmuie
TaKMMb 06pasoMb Npio6phTaloTh TOJBKO IpaBa M He
HEeCyTh 0O43aHHOCTE.

OnekyHcKis O00A3aHHOCTH NPEXIE TAKKE JeXalH
HCKIIOUMTE/NLHO Ha POACTBEHHOMD® CO0I03B, HO b oOcaa-
OneHieMs 3TOIO €034 M Ch DPasBHTIEMB TOCYAapCTBa
UHCTUTYTH ONEeKM IPHHEMaeThb Bce Gorbe myGauuHbLl
XapaKTepb, OfleKa CTAHOBHTCA NYOIHMYHON 06A32HHOCTBIO
Kaxparo rpaxpaduHa (cp. § 1785 Tepm. I'p. ¥Yimox.).
ITpaBo (1 0053aHHOCTb) DPEHMYILECTBEHHOM ONEKH Bb
GOJBIHHCTRBE - TOCYRAPCTRD NPUHANIEKHUTE TOMBKO BO-
CXOASIIMMD DOACTBEHHMKaMD (TrepM, ¢paHL., HTal), a
II0 PYCCKOMY B3aKOHy 3TO IpaBO (HO He OGSI3aHHOCTD)
IPUHALIEKUTD TOABKO poxuteldsmb (cm. 229 u 230 cr.
1. X, 4. [). Onexa nocraBieHa NMoAb HaA30pDb Cyda WU
creniaTbHbIXs FOCYHAPCTBEHHBIXD YUpPEmIeHilt U TaKUMb
06pasoMb KaKb OIEKYHCKasi BJAacTb OCYIIeCTBISETCH,
TaKb ¥ OIEKYHCKid O00S3aHHOCTH OTNPAaBASIOTCS HPH CO-
I’bicTBIM TOCYHApCTBA, MHOTAA KOMMYHANBHBIXB YUpex-
NEHi WIM uyepesds HXb areHTORD.

3auIMTHUKH COBPEMeHHOW HaclBICTBEHHOM CHCTEME]
CITPALIMBAIOTD: ,eCHH HACIBACTBO He HOMKHO AOCTATHCS
POACTBEHHHKAM'B, TO KOMYy ¥e? 3TH Bce—Taku HMEIOTH
GoiplIee IPaBo“.

Ecan wbTps pOACTBEHHON CBS3H, HBTH M OCHOBaHid
mist macrbmosamis. Bwmbero mopBamHBIX® CBSISEl Cb
JATLHMMHE DPOACTBEHHHKAMH COBpeMeHHbIH ueloBbBKEL 3a-
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BsI3bIBaeTh 6oabe ThcHBIA cBs3H b 0OOWIECTBOMB, Cb
rocynapctBoMb. Ho Beh 5TH HOBHIA comjanbHBIA OTHO-
HIeHisT He NPHHATR WM CIAIWKOMD Mal0 IPHHATHE BO
BHUMaHie COBpEMEHHBIMB 3aKOHOZATENLCTROMDB Bb 06/a-
cTd HacabECTBEHHArO mpasa.

Wraxs, rocmnopa, Kakb Mbl BHIMMB, COBPEMEHHOE
nacabacTBeHHOR NIPaBO HyxkJaaercd Bb pedopmk, npenkiast
HacrbroBanis KoMmKHEL OBITh M3MbHeHB. B®b aTOMB BO-
npoch cXomsiTcd MHOTie MBICIHTENM W yueHkle, CyAeOHbIE
nbATen ¥ uleHH 3aKOHOZATENbHEIXB Nadarhk. Ho BB
KaKOMB BUI'B JIOMKHA OCYINECTBUTHCA 9Ta pecopmar I'ab
¥ KaKk’b DPOBECTH HeoOXOAMMBIA rpaHuunl? Ha sti BO-
IPOCH CYLIECTBYeT® OYeHb MHOTO OTBhTOBB. I cuuTaro
U3MUIIHUMDB NPHBOIUTL UXB '°). /1 usnoxky nepexd Bamu
JULIL TOTH B3NIALb, KOTOPH Cb MOeH TOukKM 3pbHia
npejcraBaserTcd Jyylle IPYrHx®s oTBbuaromuMb COBpe-
MEHHBIMB OOIIECTBEHHBIMBP OTHOIIEHIIMB, Hanboabe wh-
Neco06pasHBEIMb. JTOTH B3IIALDB Bb OCHOBaHie pedopMbl
HaclbJICTBEHHATO NpaBa KAaleTh NPHHIHOD CeMbH. JTO
OCHOBaHie B34TO He ciyuaiiHo. Macaibmomareau nepso-
OBITHAro NpaBa MOKA3BEIBAIOTH, YTO Hallle OOMIECTBO OTH
POLOBOrO NPHHIMIA NEPENIO Kb NPHUHIMIY CEMEHHOMY.
Ha stors nmyrte BCTYnmIo u HacabacTBeHHOE mpaBo npH-
3paHieMb Kb HACHBA0BaHiI0 BBH HEPBYIO OuYepenb CeMbH
ymepiuaro '¢). Cb yHHUYTOMEHIEMD POJOBHIXDL CBSI3EH
KPYrOMB- CEMbH IVIaBHBIMB 00pa3oMb U JIOMKHO OrDaHH-
YHTHCA HacabACTBeHHOe mpeeMcrBo. Bb ocHob cospe-

15) Cwm. mo 3TOMy Bonpocy, Hanp. Baron--Angriffe auf das Erbrecht, Bigallet—
L'heredité collateral, I'mtunrs—Ilpexbast nacabacrsennaro npasa, Bluntschli—
Gesamm. kleine Schriften, I, Das Erbrecht und die Reform des Erbrechtes,
Munzinger— Erbrechtliche Studien, Bamberger—Erbrechtsreform, Fiir das Erbrecht
des Reiches u xp.

16) Cp. JI. Moprans—,IlepsoGuiTHoe o6uiecTBo“, nepes, PyMsnuesa, usx.
1900 r., crp. 532 n ci., M. Kopanesckiti-—,Cospemennbit o6piuat u npesnift
sakoun®, T. I, crp. 317—319,
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MEHHAro O6LIECTBA JIEKHUTD CeMbsl, UIMEHHO Majas CeMbs,
oOuuMaromasl ThCHbIM Kpyry OAHM3KHXB DOICTBEHHHKOBD.
Ecmy BB HacTosmiee BpeMs CBA3h OTABJIbHATO WHAMBH-
IyyMma Cb €ro POAOMB IOpBaHa, TO CBH3b. €r0 Ch ManoH
CeMbeii elne COXpaHseTCsl M JaeTh OCHOBaHie Kb CO-
CPEeNOTOYEHII0 HAaCKBACTBEHHAro NIpeeMCcTBA HMEHHO Bb
3ToMb ThcHOMB Kpyry. Manast cembsl BB TBCHOMS cmbicah
OXBATHIBAETH JHIIb COI3B pOIuTeNei Cb AbTbMH, T. €.
BKJI0YaeTh OTHOLIEHis poxureneit kb A5TAMD, CynIpyroBs
Mexay cobo10, 6paTbeB® U cecTepb APYr'b Kb APYTY.

O6ocHoBbiBas npaBo nbreit ma HacrbactBo nocab
popureneit. bapons roopurs '%): , [IbTH— cosmanie cBo-
UXb DORHMTENEl, OHM [OJIyYalOTh OTh HUXB CBOe OHITie
BO Bchxbs oTHOWeHiAXB: THIO, AYXOBHBIH OOGIHKD, BO-
CNUTAHie, HAKJIOHHOCTH: IBTH NPOXOMKAIOTH JMHYHOCTD
ponutenel!, yxe DU XKH3HU poxuTeaelt IBTH MOMYy4aloTh
OTh HHMXDB, UTO Th MOryr®s yABIUTE MMB, TOYHO TaKxKe
nocths cMmepru popurened OHM IOAYYalOTh BCE, YTO
OCBOOOZMTCS Cb HXDb CMEPTBIO: 3TO HMEHHO H eCTb
HaciabacrBo., IIbTM M pomuTenw mpencTaBISIOTH ABa HO-
KomnbHi; uyenoBbuecTBO pasBuBaercs BB NOKOMBHIAKD;
Gonke payHee BocHUTHBaeTH no3pHbilllee M IepesaeTs
eMy TOTH (POHIB AYXOBHHIXD> M MarepialbHEIXB OJars,
KOTOpHI1 coOpano; xo6peie HpPaBH M AYPHBIE, 3HaHie H
HeBbwKecTBo, (puauyeckis CHIB M AYXOBHBIS NEPEXOZATH
OTh crapmaro nokonbHia kb Mmaanmemy. Kakbs MOxeTn
npaBo nperHeGpeyb BCEMB aTHMBrC...

,CTob Xe Jerko OOBACHUMO M HacabACTBEHHOE
npaso poxureneit nocrs akred, - rosopurs bapows 'F).
Ono mnoxourcs Ha npuHuuns B3aumHOCTH. Ecin xbru
yMUpalOTh, He uMbga camu abredt, TO IPaBHABHO U ClIpa-

17y Angriffe auf das Erbrecht, crp. 3.
18) Tamb e, cIp. 4 ’



BELIUBO, 4TOOH UXBH HAaCABICTBO IOCTAIOCh POLUTRISIME;
yaCcTO OHM TNOJNYYaloTh HA3axb JUIIb TO, UTO YHAA OTH
HUX'DB XKe, HEKOoTOpOe BpeMsa pasBHBAIOCH CAMOCTOSATELHO;
Kpomk Toro HacnbiCTEeHHOE NPaBO poOJAMTENEH Ipex-
craBasgeTdb co60I0 Harpaxy 3a Tk HeHCUHCAMMBIA 3a00THI,
KOTODHISl OTh HHMXbB NOAy4YHau ABTH M KOTOpPHIA 4acTo
NPOCTHPATHCH JO CaMONOXKEPTBOBAHIS, OHU HE HYXIAIOTCS
Bb H300paeHil UXb CJI0BaMH, MH BCh 4yBCTBYeMb HXb
HEOGXOAMMOCTb H BHAMMDB eXeIHeBHO HXb IpaKTHye-
CKO€ OCyILecTBJIeHie".

Huuero mono6Haro Henb3s CKasaThb OTHOCHTENBHO
OOKOBEIXh DPOICTBEHHHKOBB—3a HCKIIOUeHieMb pasBh
OpaTbeBb H CECTED®.

‘Cesisb 6paTbeBh M cecTeph MEXIy COGOK0 Heco-
mubeHa. Bek onu xbru omHux®s ponurenest, BMbeTh
BOCIUTHIBAINCh, IONb30BATHUCh B3aUMHONI IOMOIIBIO H
ycayramu apyrb gpyra. IlpaBaa, o6bIYHO BB COBpEMEH-
HOMB 00uecTBh O6paThs ¥ CEeCTPH CPABHHUTENLHO CKOPO
pacxoaaTcsi Bb PasHbls CTOPOHBI, 00Pa3yIOTh CBOH CEMBH,
NOA%L BIiSIHIEMD NPOCTPAHCTBEHHONM OTHAIEHHOCTH, pas-
JUYHBIXD npodeccili, wepbaxo u pasmaro obuiecTBeH-
Haro IIOMOMEHIT UYYBCTBO POACTBEHHOM CBA3H CpeiM
HUXb ocaabbBaeTdh, OAHAKO O M'OJHOMD WCUE3HOBAHIM BDH
JAaHHOMB CiyYal POACTBEHHOH CBA3H MOXHO TOBODHTH
TONBKO Kakb 06% uckioueHid. \Bcerna ocraercs whuro
obuiee MeXAYy HHUMM: CTapas OTLOBCKas CeMb Chb €
BOCNOMHHAHIAMH U TPAAULISAMU, KOTOPAS U CILYXKHUTD CBA3BIO
mexxxy HumH, Hepbaxo xe sra cBsisb BB TeueHie Beei
)KM3HH OCTaeTcs O4YeHb MHTEHCHBHOH.

Cynpyru BB cuay (pUBHUECKOM, IyXOBHOH H 9KO-
HOMHYECKOWM CBSISM JOKHBI OHITH IPU3BAHBl Kb HACkb-
HOBaHito 1pyrs nocrk npyra. Ilpu coBpemMeHHHIXD 06ue-
CTBEHHBIX> OTHOIUEHIAXB eHa He TOJbKO IOMOLIHHIA
My¥a (Bb AOMalIHEMD x03sficTBh), Marb M OaMKaHIas
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BocOHTATeNbHUNA JL'bTelf, HO 4YacTO TOBApHINB €ro Bb
6opebh 3a cyuiecTBOBaHie, TaKOH ke KOPMHUJEND CEMBH.

M BooGuwe uwieHOBDL ceMbH Hephiaxo oObenuHserTsb
obwmifi TpyAab, TPyRoBOH npuaumuns. Hephaxo uaers
CeMbH y4acTBYTB M0 MEph CHI'B BB IPOKOPMIEHIHN CeMbH,
Bb yBeIMUeHin eq OJarocoCTOsiHiA, BB CO3XaHIM TOro
HUMYILECTBA, KOTOPOEe TIePeXOAUTh CO BpeMeHeMb II0 Ha-
crkacrey.

TakoBb Kpyrs CeMbU BB ThcHOMB cmbicab, Mmanoi
CeMbH M TaKOBHl OCHOBaHis Kb IPEXOCTABIEHII0 uleHaMb
es npaBa Hacabpopamis. Ho stums ThcHBIMB Kpyroms
Hall¥ POACTBEHHHIS CBA3M OOBLIKHOBEHHO He OrPaHUYH-
BAKOTCA. ’

Takb, BB 2TOTh ThCcHBIL Kpyrs HepbAKO BXOXATH
poIuTeNN HAIIMXDb poxuTenel, T. e. mbuel u 6abku, Ko-
TOpble JMIOG0BB CBOXO Kb IETAMB pacmpocTpaHdiorTh H
Ha HXB IOTOMCTBO, a BB ClIydah cmepTu poxuTtenei
yacto ¥ 3aMbHATs uxb. [losromy O6ymers Bnoawb
orpbuaTh COBpPEMEHHBIMB DPOJACTBEHHLIMB OTHOMIEHIIMB
pacrpoCTpaHeHie npasa HacabIOBaHis He TOMBKO Ha xbTe,
HO M Ha BHYKOBD M JaXe Ha JIPYTUXb OPSMEIXBH HHCXO-
ISIMXB W TPELOCTaBleHie BOCXOAAIMML 0O HAyaly
B3aHMHOCTH PaBHAaro Ipasa. XOTs HeJb3s OPH 3TOMDB He
3aMbTHTE, YTO CBASH MeXAY mparbioMb ¥ HIPaBHYKOMB
cnabbe cBasH MexAy ABIOMB M BHYKOMb.

Kpowmt ToOro, » MotHBax® HoBaro Hbmenxaro 3a-
KOHOIpOeKTa O HacrbiacTBeHHON pedopmb Meéxny npo-
U¥Mb YK43BIBAaeTCH: ,ONBITOMD YCTAHOBJAEHO, YTO BB OCO-
Gendocty Oe3nbTHEIE CynpyTH TaKke 3a60TaTCa O ABTIxD
CBOMXDH OpaTbeRb H CecTePb, KaKb O COOCTBEHHBIXD
Ibraxp; 3a60Ta O HHXB OCOOEGHHO 6iM3Ka CEpALy Ha-
cibronarens Bb ciydah cmepru uxb pogureneitt ). Ecim

19y Llpmnpyio no Loh—Zur Reform des Reichserbrechts, S. 9.
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OCTaBUTb BB CTOPOHE mawe coobpaweHis o 6e3xbrHOCTH
Jam 1 Tetku u o 3ambub co6crBenHbixs pbreit mie-
MSHHMKAMH M IVIEMAHHUIAMH, HeJb3s He OTMBTHTH TOro
$IB/IeHifl, 4TO 6JI13Kask POACTBEHHAA CBA3b MEXAY OpaThsiIMH
M CecTpaMH Bb TOMB Ciydah, KOrza OHa NOAAEPXMHBACTCA
M COXpaHseTcs BB KH3HH, HEBOJbHO IEPeHOCHTCI U
Ha UXDb NOTOMCTBO U CIVKHTB Kb HOINEPKKE POJACTBEH-
HbIXh OTHOIIEHiI MEeXIy HXb CeMbsMH. Ecin g 6JH30KD
b MOHUMDB GPaToMb, 3TO HE MOXeTH He OTPasHThCS M Ha
MOHMXDb OTHONIEHIIXb Kb ero XbraMb, paBHO Kakb M
MOuXb IbTell Kb CBOUMB [JBOIOPOAHEIMB OpareiMb H
cecTpaMmb M Haob6oporh. Ho, KOHeuHO, aTa cBA3bL et
Cb TUVIEMSHHUKAMH M IBOIOPOIHHIXB GOPATheBb MEXLY
.c06010 3HauuTeNbHO cnabke CBA3U POXHBEIXBL OpaTheBD.
Ona MoxeTs OBITh OCHOBaHieM’s B3aHMHArO Hac/abACTBEH-
Haro IpeeMcTBa, HO yxe OGoabe yskaro, Goxbe orpanu-
YeHHAro xapakrepa.

CymMupys Bce CKasaHHOeE, s IPUXOXY Kb cibryo-
WHMD BEIBOJAMD. .

Ha moi#t B3rxe COBpEMEHHEIML POJACTBEHHBIMB H
0O0IeCTBEHHBIMB OTHOLIEHIAMB COOTBBTCTBOBANO OB KO-
NylleHie HoMHAro HacabACTBEHHAro npeeMcrBa POLCTBEH-
HUKOBBL MeXHy co06010 BBL npenbraxp IBYXb NEepBHXD
CTeneHel POACTBA, T. €. MENKAY PpOAUTeNIMH—IbBTbMH,
nbnavu (6abkaMu)—BHYKaMH M 0GpaTHO, OpaThsiMu, Ce-
CTpaMu (Ch NPHACOENHHEHIEMB NEePEKHUBIUAr0 CYNpyra,
y3aKOHEHHBIX'b, YCHIHOBJEHHBIXD M BHEOpauHbxb abrel),
TpeThell Ke CTeleHH ‘POJCTBAa, T. e. mpaxbaams (mpa-
6abKaMb) ~ IPaBHYKaMb, ASAIMD (TeTKaMb)—IJIeMSIHHH~
KaMb (IeMSHHHLAMBb) H O0OpaTHO, a TAKXe YeTBEpTOH,
7. €. npanpaxbrams, npanpaBHyKamb, ABOIOPOJHBIMB k-
JaMb .U BHYKaM'b, XBOIOPOIHHIMB GPaThsiMb W CECTPaMb
Hajzexano Obl mpexocTaButh HBKOTOpOe OrpaHHYeHHOE
npaso HacabacTBeHHaro mpeemcrsa Ipyrs nmocitb apyra,
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Hanp. Bb BHAb DpaBa Ha TNOJOBHHY HacKbICTBEHHATO
MMYINEeCTBA MM NpaBa NOXM3HEHHAro BiIaNbHIS UMb,

Takump o6pasoMb IO MoeMmy MHbHiIO rpanuua Ha-
crbroBania DO 3aKOHY, OTpaHHuMBAs NpPaBa POIACTBEHHHU-
KOBD TPETheH W UETBEPTOM CTENEHH, JOJMHA IIOJHOCTBIO
IIPOXOXHUTD 32 YETBEPTOH CTENEHbIO KPOBHAr0 poxctea ).
Ecim we nacrbpopatens uvbers OGOAbIIYIO XYXOBHYIO
CBSI3b C'h NANTbHHUMH POJICTBEHHUKAMHU /M C'b HOCTOPOHHUMH
JULAME ¥ yYpexJeHiaMH, wbMb O cBOMME OIH3KUMH IO
KPOBH, BB KauecTBh KOppeKTHBA OCTaeTCs IpaBo 3aBkimanis.

YkazanHas MHOIO rpaHuna HacrbroBamis, He mnpen-
CTaBJAsieTh Yero-iu6o OCOGEeHHAro He TOMBKO Cb Teope-
THYECKOH, HO JaXe Cb NPaKTHUecKo# Touku 3phHis.

Tax®, Bb HhKOTOPHIXB WITataxb AMEpUKH INIPHU3B2-
Hie Kb HaCIBIOBAHII0 OrPaHUYMBAETCS YeTBEPTOM CTENEHbIO
poncrea. FlHTepecens Bb 9TOMB CMBICHE 3aKOHONIPOEKTH O
pedopm’b HacabacTBenHaro npaea, BHecenHE B 1913 r.
repMaHCKHMDb NPaBHTENLCTBOMD BB pelixcrars. OHD erme
He pascMOTpbHB, HO, NOBHIHMOMY, HMbeTs MIaHCH
crath 3aKOHOMB. COINIAaCHO 3TOMY 3aKOHOINPOEKTY Kb
nacrbnosanito mpuswBaloTCa: 1) Hucxoxsduie, 2) poxu-
TEIM U UXDb NOTOMCTBO, T. €. OpaThs M CeCTpPH Hacab-
Jojartend, IVIEMAHHUKE M IVIEMSHHHIB M HMXDB HHCXOAS-
wie (2, 3, 4 cr.) 3) xbast m 6abxu, IloromcTBo e
1bross u 6a00KD ywe He NpuUabiBaercd. TakumM® 06pa-
30Mb He TPHUBHIBAIOTCA HE TOJBKO XBOIOPOJHEIE Oparhi—
4 cT. POACTBA, HO JNSIHM Ch TETKAMH, KOTOpPhlE HaXOXATCH
¢b HacrbponareneMb Bb 3 CT. poacrsa '),

20y [JocraBush Ihaplo Hactogumed Gechan n3crbroBanie BONpoea o rpa-
HHLAXb HAacrBAOBaHiA, f HE KacaloCb BONPOCA, BB KAKOMD NOPARKD JOMMHBL
6biTh MpHSbIBAEMBI Kb HACTBACTBEHHOMY NPEEMCTBY YKA3AHHBIE MHOK NPEEMHUKM
yMepinaro,

21y Cu. noppoOrbe 06b sToMb 3akoHompoexrh mpod. M. 5. Tlepramesrs—
Hopblwift dasucy b Bonpoch o nparb nacubnosamisi rocymapcrsa, BhCTHAKD
Tpawu. Tlpasa, Ne 5 3a 1914 r. ¥ yKA3aHHYIO TAMDB JKTEPATYDY.
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Ho, rocmoza, HeZOCTaTOYHO OTPaHUYUTH COBPEMEH-
HOe npaBo HacrbroBaHiA, HEOOXONMMO TaKKe YCTaHO-
BUTb, KaKkb OHITH Ch oOcTaBmmMcs 6e3% HacabIHHKOBB
uMyiecTBoMb. 110 aToMy BONIpOCY CyliecTByeTh Macca
IPOEKTOBDb, HBKOTOpPHE U3'h HHXD HE JHUIIEHH (OJbIIOr0
unrepeca. Ho pascmorpbuie rmawe stuxs nocrhiHuxb
3aBes0 OB HACh CAMINKOMD JAeKO BB CTOPOHY %)
51 orpannuych caMBIMB KpPaTKUMB COOOIIEHieMB O I10CTa-
HOBJEHIAXD® NBHCTBYIOWATO IIpaBa M M3JMOXKeHieMb JIHd-
Haro B3IVIaJd.

ITo nhiCTBYIOMMME 3aKOHOJATENLCTBAMD CyAbOA
TaKb HashiBaeMaro BHIMODOYHAro MMylecTsa omnpenk-
asercss cabayromuMs o6pasoMb *P).

" Tlo ¢paHnyscKOMy TI'pa3¢IdHCKOMY KOZEKCY BEIMO-
pounoe HacwbacTBO Ipio6phraerca rocymapcrBoms (§ 768).
Kpombt Toro Ha ocHOBamiu cremjafbHBIXD Y3aKOHEHIH
OONMBHULE NOMBL3YIOTC NPEUMYIIEeCTBEHHBIMD Nepelb To-
CyZapcTBOMD NPABOMB HA BBIMODOUHEIS ITOXKHUTKH OO/bL-
HBIXb, COMEPXKABUIMXCS BB O0JbHULAXD Oe3IUIaTHO, [e-
napTaMeHTh npio6phTaTh craBuiee BHMOPOYHLIME HMY-
IECTBO DMTOMUERE OJATOTBOPUTENLHHIXD 3aBeneHilt ™).

CornacHO HTaNbSHCKOMY KOXEKCY BHIMOPOYHOE Ha-
CBACTBO NEPEXONHTEH BB COOCTBEHHHOCTb IOCYHAPCTBA
(§§ 721 u 758). .

ABCTpificKi#i KONEKCH CONEPMHUTDH NOCTAHOBIEHiE,
YyTO BB CAyyah OTCYTCTRiS HACHBIHHMKOBDL OCTABIICECS
HACHBACTBO, KaKb BLIMOPOYHOE, IOCTYNAETh BB KasHY
WIM Kb THMB JHLIAMb, KOTOpPEIE YIPABOMOYEHHl Ha 3TO
rOCYJapCTBEHHEIME 3aKoHamu (§ 760).

ITo repmanckomMy ymoXeHi{l0, ecid OpU OTKDHITIH
HacnrbACTBA HE OKaWeTcs HHM POACTBEHHMKOBD, HH Cy-

2%) CM. npumbuanie 15 M yKasaHHbIX'D TaMb ABTOPOBL.
43) [loapobube cM. mamy paGory ,BrMopousoe npaso“.
2) Planiol—Traité élémentaire de droit civile, 1910, 111, § 1925.
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npyra Hacrbrozarens, To Kb HacrbroBaHilo mocaks Hero
NPU3LIBAETCS KasHa TOr0 WM3b rocyzapctshb Corosa, nox-
JAHHBIMB KOTOPAro HacKbionaTelsh COCTOANb B MOMEHTD
cmepre (§ 1936). Ha ocnoBamin MBCTHHXB 3aKOHOAA-
TENbCTRD IPEUMYLIECTBEHHOE Iepelh KasHOH IpPaBo
uMbBI0TE HEKOTOPHIS KOpIOpaLiy, YUPeXAeHis, 3aBefeHid.
Takh, BHIMOPOYHOE HMYIECTBO COdZaTh npiobphraers
MOJKD, LYXOBHATO JMUIa—IEPKOBb, ropofy bepiuny mpu-
HaIIeXUTh NPAaBO Ha BBHIMOPOUHEIS MMYILECTBA CBOMXbB
wuTened (3a uckmoueHieMd HBKOTOPHIXB KaTeropii), To
e npaBo umbOTE ropoga PocToxs i Bucmaps, u T 1. %),

[To mpeiinapckoOMy IPaxAaHCKOMY VIOXEHIIO BBIMO-
pOUHOE MMYIIECTBO IIOCTYyNaeTh KaHTOHY, Ak Hacabro-
pateab uMbab nocabanee MbBCTO XKMTEABCTBA WM TOM
obmunb, KoTOpasg yIpaBOMOUEHA 3aKOHOJATENBCTBOM®B
aToro Kanrona (§ 466).

[To ofmeMy npaBuaIy HalIero 3aKOHa BHIMOPOUHEBIS
pMylLiecTBa 00pallaloTcd Bb TOCYNAPCTBEHHYIO KAasHY
(1167 cr. 1. X, u. I).

Ho wuapb aroro o6maro mnpapuila CyMECTBYIOTH MHO-

TOUHCJIEHHBIST UCKIIOUeHis—IPUBUJIETIH Pa3NHYHEXD I0PU-
JMYECKHUX'b JHID U yuypewneHilt. Takp, npaBo Ha BEIMO-
POUHBIS HMYyIecTBA UMBIOTH y Hach: ABOPAHCKiA oOIme-
cTBa, ropoja, CelbCKif 06LecTBa, AYXOBHOE BBIOMCTRO,
VHHMBEPCHTETH M y4eOWbA 3aBefeHis, wbkoropkla 6aaro-
TROPHUTENbHBIA YUPEXIEHIA ¥ T. 4. ¥ T. [
. PascmarpuBas 3TH IIOCTAHOBJEHIf, MBI JOMKHBI CKa-
3aTh, YTO COBPEMEHHHIT 3aKOHOJATENLCTBA Bb OOLIEMDB
CTOATHL HA NpPaBWIBHOMB NyTH. B® ocobeHHoctd 310
sambuanie MOXeTh OHITh OTHECEHO Kb IIOCTAHOBJMEHIIO
IBEHIAPCKATO Y/IOXKEHis.

JbhcrBuTensHO, Cb KpaltHUMB oOcflabiaeHieMDb poj-
CTBEHHLIXD CBfI3ed Bh HACTOfAIlEEe Bpeysa HXb MBCTO

) Kipp—Das Erbrecht, 1911, § 6.
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3aHUMAIOTb Apyris cBsasu. Poxs yerynaers mkero cospe-
MEHHOMY TOCYZAapCTBY, KOTOPO€ 4acTh CBOUXB KYAbTYp-
HBIXB (YHKIiH neperaerd MbBCTHEIMB OOLIECTBEHHEIM®E
opranusauiaMb. Teneps samuTa rpaxaaHuHa —o00a3aHHOCTh.
rOCyJapCTBa, alTUMEHTauis Bosjaraercsd Ha MBCTHBIS My-
HunUnaibHelg yupexjeris. IlyTu coo6uenisi, HapozHoe
3npaBie, HapojgHoe ofpasoBanie, MbBpe Kb pasBHTIIO
HApoAHAro 6/aroCOCTOsIHIA, PasHOOGPAsHbIA KYJIbTYPHBISA
npennpisatia ectb AbIO rocyzapcTBa u MBCTHBIXB 00Ie-
CTBEHHHIX'h> OpraHu3auill, BB IbATeIBHOCTH KOTODHIXB
uMbBeTs BO3MOXHOCTH NPHHMMATbL yyacTie BB GOMBLIEH:
WM MEHBIIEH CTEIeHH KaXIbIH.

Baaroxaps sToMy y COBpEMEHHAr0 HHBHAyyMa pa-
CTeTh M KphnHeTh CBA3b Cb TAKMMH MECTHRIMH Opra-
HUBALiIMM, CBb TOCyJapcTBOMBb—poauHoil. M eciu BB
CIIOKOMHO€ BpeMs 3Ta CBfI3b OIIYyIIAeTCd HE TAK'b MHTEH-
CHBHO, 3a TO O0O/Ne3HEHHO—OCTPO OIIyILaeTcss OHA BB
TOAUHY TSKENBXD HallOHATBHBEIXD HUCIBITAHIN, KaKyIO0 MBI,
Hamp., IepexuBaeMb CEHYaCh.

[TosTomy s BHOJNHE NPHUCOGIMHSIOCH Kb CIOBaMb
LIOPUXCKaro npodeccopa I'mrunmra, KOTOpHI TOBOPHUTE:
,COTJIaCHO HOBHIM'B> CHCTEMaMb, Ch OrpaHUUEHieMb IpaBa
HacwrbgoBaHis PONCTBEHHHUKOBD, OGIIECTBEHHOMY COIO3Y
OTHaeTcsd INpeianoyTeHie mnepesdb HAIbHUMH POJACTBEHHU-
KaMH. VICXOIHBIMD NYHKTOMD SKECh CIYKHTB TO, UTO
oTxbibHAasg JIMYHOCTD OTBH POMJIEHIS, BB PadiUYHBIXD
OTHOIIEHIfX'D, CBABAHA, KaKb ¢b 601be TBCHBIMB KPYroMb
CeMbH, TaKb U Cb Gorbe MHPOKUMB OGIIECTBEHHHIMb—.
obuuHbE KM rocyxapcTBa. Br cBoemb BHEIIHEMB nposi-
BJEHIM OHA OJUIETBOPSAETH THUI'H POJHOIO Kpas U TIo-
BOPHUTDH €ro SI3bIKOMB. OTEUYeCTBEHHEIS YCTAHOBAEHIA M
npuBbYKY ABHCTBYIOTE onpenbisioliuMb 06pasoMb Ha
ed (pusmyeckKoe, HPAaBCTBEHHOE, YMCTBEHHOE pasBHTie, Ha
esl SKOHOMMYeckoe npeycmhsauie, Ha ed NOTUTHYECKYIO
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pbATenbHOCTh, Ha Bech ed 0o0pass xusHu. McmwiThiBas
Ha ce0b Biignie cBoeill poxMHB, OTABAbBHAA JHYHOCTS,
Cb JIPYTOH CTOPOHE!, Cb OOJbUIEH WIM MEHBIIEN MHTEH-
CUBHOCTBIO, COOOpPa3HO Ch KOHCTUTyLiel CBOero rocy-
Japcrea, copbiicteyers manpabiimuemy passutiio obuie-
CTBEHHOHM MKH3BM POJHOrO Kpas. Pasimusbis 3amauw,
BbIIaJAaBIIiA PaHbLIE HA JOJMIO CeMbH, Temeph 6epyTh Ha
€e6s1 TOCyZapCTBO M OOIIMHA, TAaKh UYTO Bb HACTOSIIee
BpeMsl MOXHO CKasaTh, 4TO, IO AOATY M YYBCTBY, CBSI3b
¢bh 00mecTBOMD CHIbHbBe OOWeHisT b NATBHHMH pOX-
CTBEHHHMKaMH. TakuMb 06pa3oMb, ONPaBABIBAETCH HPH-
3HaHie 3a OOIIECTBOMB MarepiaipHaro npaea Hacabmoma-
Hisgt, OpaBa NPHTASAHIA Ha HMYIECTBO mnocxb O6MH3KHUXB
POACTBEHHHKOBD, C'b YCTPAHEHIEMD RAIbHHUXDB, IDH YeMb
31BCh MOXHO OCTaBUTh OTKPHITHIMB BONPOCH, LOMKHO JU
5TO NpUTA3aHie BB CBOEMD IOPUIUUECKOMB HCTONKOBAHIM
pascMaTpHBAaThCH, KaKb HAcTOsAIIee HacabICTBEHHOE NPaBo
HJIM e KaK'b CB0e00pasHoe npaBoMouie gpyroro poxa“ 2°%).

Ha ocHoBaniM M310MeHHBIXD COOOpAXeHilt f moja-
Tal0, YTO Bb HAIIMXb PYCCKHXB YCIOBIXB> BHIMOPOYHEIS
MMyLIeCTBA JAOMKHB NOCTYHaTh noctb xureneir ropo-
JIOBb—BD CPeiCTBa TOPOACKOTO OOILECTBEHHAro0 CaMo-
ynpasaenis, nocrk xurenelt yksaa b cpencrsa y'bagnaro
MJIH TyOEPHCKAro 3eMCTBA— WM aHATOTHYHEIX D UMb yUPex-
JeHil, a Thh Takuxb yupexneni#t wbrp, BB AOXOAB rO-
CYJapCTBEHHON KasHBL

Teneps, rocmoga, MHE Heobxomumo nepedTH Kb
Bonpocy O mnperbnaxp HacrbmoBamis mo sabmaniio.
3a HejOCTaTKOM’B BPEMEHH $l OTPaHUUyCh JHIIb HECKO/b-
kumu ObriabiMu 3ambuaniaMu. |

) [Ipexbant HACTBACTBEHHArO npaBsa, Nepes., \11311. 1910 r,, c1p. 20—21.



[IpoTus® npara sapbiuaHia cymecTsyers He MeHblIe
Jaxe Ooupllie BO3paxeHil, wbMb nporuss HacabroBaHis,
Ha OCHOBAaHiH 3aKOHa.

[IpaBo sapkmania 3akirouaers BB ce6h Taks MHOTO
NpoM3BOJA M CIYyYaHHOCTEH, OKa3bBaeTh HephAKo Takoe
HEe3[0poBOE BiigHie HAa ceMeHHBIT ¥ OOLIECTBEHHHIT OT-
HOIIeHis—uTo BerphbyaeTs BO3paweHisa naxe CO CTOPOHEI
IpUHIHMIANBHEIXD 3allUTHUKOBB HHCTUTYTa Hacabro-
BaHIA.

Ho npaBo sapbmanis ofpasoBanock BB mnpouecchd
JOJATaro MCTOPHYECKAro Pa3BUTId, KaKb pPE3yJbTaTh IO-
CTENEHHATO OCBOOOXIEHIs1 JUYHOCTA OTH IOIVIOLIEHIT ed
poxoMB, OOUIMHOM, ceMbell, OTh NOAYWHEHIS e 3TUMD
coro3amb. OHO siBasiercs crbacTBieMdb TOpPXKECTBA U BEI-
paxeHieMb TOCHOJACTBA NPHHUUNA MHAUBHIYaIbHOH He-
3aBucUMOCTH ¥ cBoGoawl. Cb 5TO¥ mnocabaneil TOUKM
3pbniga npaBo 3aBbumanit M HaxXOmUTH M. 0O6p. CBOHXD
yOBKNEHHBIXD 3aI[UTHUKOBD.

Tax®s xakb s BcTanrh ywe Ha Ty TOUKy 3pbuid, uro
PascMaTPUBAIO COBPEMEHHOE HacaBACTBEHHOE NIPaBO, KaKb
datum—oaTuMB coofpaxenieMb OrpaHuuych g U 34bCb.

CBo6ozna 3aBbliaTe/lbHEIXB DACHODMKEHI MOXETB
OBITh KaKkb OnaroMb, TaKh M 310Mb. baaroms, Korza
BMECTO HENOCTOHHBIXD GAM3KUXD POACTBEHHHKOBH UMY-
IIECTBO NEpexXOnuTh Bb 6ofdke NOCTOMHEIT DPYKH WIH
ynoTpeb/iseTcss Ha pasymHbis whau, 3i10Mb, korga Gia-
rozapsl 3aBbIiaHil0 NoxywaeTcs OGPATHEIM DPEe3YAbTATb.

BonbmnHCTBO COBpEMEHHBIXD 3aKOHOAATENbCTBD He
IPeNOCTaBISIOTD TpaXJaHaMb IIOJNHON CBOGOXBL 3aRk-
ImaHig, a N0 Coo6paxeHiiMb NPaBHO-NOIUTHYECKUMD Bh
To# wam uHOM Mbph orpannuuBaTh BOMO 3apbuiareds.
CymecTByOTh TPH TMaBHBIXB BHJAA TaKHXB OIPAHHYEHiH.
ITo wbkoTOpHIMB B3aKOHOJATENLCTBAMD 3aNpellieHa HIH
CHIBHO OTpaHHYeHA CBOOOJA pPacnopsiKeHis u3BECTHHIME
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POJIOMB UMYILECTBB, KaKb HaNp., IO DPYCCKOMY IpaBy
CR0GOJA paCHOpPAXEHid POZOBBIMH HMYIIECTBAMH, 3aIO-,
phansiMu. Jpyris 3aKOHOAATENBCTBA OTPAHHYMBAIOTD CBO-
Gony saphuarens OpeAnyucaHieMb OCTaBUTh HBKOTOPHMD
KaTeropiaMd HacIBAHHKOBB IO 3aKOHY 0O0S3aTeIbHYIO
HacA'BICTBEHHYIO JOMIO, HANP. TepMaHCKOe, UIBeHIapcKoe
u gp. TperbH, HakoHenws, paspbmaiTes HacwbmomaTeno
IPH HAIMYHOCTH HACI'BAHUKOBD N0 3aKOHY PACHOPSIUTLCS
Bb JYXOBHOMD 3aBbuianin maumb wusBbeTHON yacThbio
CBOEr0 MMYIIECTB3; TaKb, [0 MYCYJIBMAaHCKOMY HPaBy
zapbuiaTenr MOXETHh PacHOPSAMTHECH JUIb '/s 4, CBOEro
HUMyILIeCTBa, a *fs JOMKEHDb NPENOCTABUTHL HACHKBIHHKAMD
IO 33aKOHY.

51 me 6yny BxomuTh 31bch BB pascMorpbhie ThXB
coofpaxeHil, H4 OCHOBaHi¥ KOTOPHLIX> IPH3HAETCH HeE-
00X0IMMOCTb BB OTPaHUYEHIN CBOGOAK 3apbiania. J moka
npusHdo BB npuHmunbs nbrecoobpasHocts Takoro orpa-
HiJeHis. YUTo e KacaeTcss NPaKTHYECKaro ero OCyuie-
CTBiIeHid, TO f OTOpACHIBal0 OrpaHHyeHie BbH pacHopsike-
Hi OTABIABHBIMB BHAOMB HMyIecTBa (POXOBHIMB, 3aM0-
BBIHEIMB HMYINECTBOMD), KaK'h CTBCHSIOIEE IPAKAAHCKIl
060poTs. [IBa xe APYIrHXb OTPAaHHUEHIs He NPEACTABIIIOTE
CYLIECTBEHHBIX'D Dasiuyill ¥ BHOOPD TOrO HIM APYroro
ecTb JHIIb BONPOCH NPAKTHYECKOM Iwhiecoo6pasHOCTH.
CoBpeMeHHBIst 3aKOHOIATENLCTBA NPEIIOYHUTAIOTE CUCTEMY
00a3aTeNbHEIXD Hodel. Moxers ObiTh, Tak®h ya0OHDBe.
[Tpusnaem®d u Mel Bwhers ¢b HumM, uro HacrbaoBaHie
1o 3aBbmaniio T0MKHO GHITE OrPaHHYEHO YCTaHOBJCHIEMD
06513aTeNbHLIXD N0MEH BB NMOAB3Y HBKOTOPHIXD KaTeropid
HacbauukoBb. Kb uucny nocabgHuxs s OTHOWLY: IIps-
MBIX'h HEUCXOASAIMX'D H BOCXOAAIUX'D, 6paTheBDb U CeCTEePD,
IePEXKUBIIAro Cynpyra. B aToM® co6cTBeHHO HUYero Hb1h
HOBaro MO CPaBHEHII0 Cb COBPEMEHHHIMH BAKOHOLATENb-
crBoMb. Ho ofHO HOBIIECTBO He0OXOIMMO BHECTH Bb 3a-
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KoHozareabcTBo. OHO Bb OOLIMXD 4ePTaxh MOXETDH OBITh
dopMyIHPOBaHO TaKUMB 06pasomMb. Ilpu sapbmanin umy-
IIecTRa BB NOAB3Y JHUB, He uMBIOUXB IpaBa Haclk-
JOBaHiA MO 3aKOHY, MOMKHA OHITh OCTABJEHA 06A3aTElNb-
Hasl XOJd BB IOAb3y rocylapcrBa Bb Junhk cooTBhTCT-
BYIOIIArO TOPOICKOrO WIHM 3eMckaro yupexperia. Ilo
BBIIIEH3I0KEHHO MHOI0 cxeMb HacabmoBawis mo sakony
rocyzapCTBO HOXYYaeTh BBIMOPOYHOE MMYILECTBO Yie
npu BeIXOX'L 3akoHHAaro Hacabmomamia 3a mpenbast 2-of
CTelleHH POJCTBa (CHAuaja He BIIOJHB-—IPH HAIMYHOCTH
POILCTBEHHUKOBD 3 U 4 CT. POACTBA, a Jarke whiduKoMB).
CooTebTCTBEHHO 3TOMy OpH HaIMYHOCTH 3aBhulaTenb-
HBEIXD Dacnopswerili, BEIXOIAWMXD 3a Opelbabr BTOPOH
CTEIIeHH POZCTBA, IOCYZapCTBY JHOMKHA OBITH NpemocTra-
BJeHa oOsizaTeabHas JOJag Bb uUMymecTsh (B yuCTOMB
akTuR’b) yMepiaro.

Takumb 00pa3oMb Kb NPHHATHIMB BB COBPEMEH-
HBIX'> 3aKOHOJATENLCTBAXD § MPHCOENUHSAIO elle OXHOIo
NPeTEHACHTa HA OO0A3aTeNbHYI NOMO-—TOCYAapCTBO Bb
s MBCTHBIXD MYHUUHUATBHBIXD YUPEXAEHil.

Bb pomonHenie Kb BEICKA3aHHBIMB MHOIO OCHOBaMb
Heo6xonumMo# pedopMel HACTBICTBEHHArO NpaBa CYUTAIO
CYLIECTBEHHO BAXHBIMB NO04BUTh, UYTO IPOTPECCHUBHBIA
HaJIOI'b Ha HacabICTBa, mporpeccis KoToparo usMEHAETCHA
B'’b 3aBUCUMOCTH 1) oTb pasMbpoBb HacabiactBa U 2) OTh
OMU30CTH POACTBA, MOI'b OB CIYXHTH IPYIHMB CEPbes--
HBIMB KODPEKTHBOMB Kb COBPEMEHHOMY OpaBy Hacab-
JAOBaHis.

51 konudne, rocnoga. Bp saxkmouenie me Mmory He
yKasaTh, 4TO CPeXH HAIIHXB COBPEMEHHEIXDH IOPHCTOBB
BOnpock O pedopmb rpamuus Hacabaopamis mMaio 06-
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cyxnaercst *7). Mexny TEMb—KaKb IPaBHABHO OTMBTHIS
npodeccops [lepraments ?%) y Hacwk 6iausko oGCyxuenie
BB 3aKOHOIATENLHEIXD NAajaTaXb HOBAr0 IPaXAaHCKAro
yIOXeHis ¥ TakuMB 00pa3oMP He Janeka pedopma Ha-
C/bACTBEHHAr0 npaBa. Bb NpoexThs Xe rpaxipaHcxaro
yiIoxeHia pedopma rpaHund HacarbAOBaHiT CBOZMICY Kb
TOMy, 4TO BMbCTO npHsBaHia Kb Hacarbzomadilo poa-
crBenrnkoBb ad infinitum, npunsTa aBcrpiiickas cucrema
6 nmapeHTeMIb, T. €. IPH3BaHie MHOTOYKCIEHHEIXE POX-
CTBEHHHUKOBB OueHb NAJbHUXDL CTeleHel. Spnenie neyrh-
myrensHoe. byrems Hapbarbes, wro ko Bpemenn nbii-
CTBHUTEIBHATO OOCYXKIEHIA BB B3aKOHOJATENbHBIXH Hala-
Taxb NPOeKTa HachhACTBeHHAro mpasa Hama pedopma
HallIeTs HOCTATOUHO CTOPOHHUKOBD, CIIOCOGHBIXB OKa3aTh
BlisHie Ha e ocymecreaedie. M g 6purb OB pays,
rocrofa, ecid OBl BH CEpPhe3HO OCTAHOBHWIWCH Halb
S9TUMB BOIPOCOMB M ecrtd Obl Cpefd Bach HAULIUCDH
CTOPOHHHKM M SallUTHUKH 3TOH pPedopML.

%) Cp. wanp., npod. Kypaunosckiti—Brimopounsis uMymecrsa, 2K, M. IO,
1902 r. ku. 8, VI, [pod. Tlepramerrv—Ilpesbas! HacrbnoBanis BB rpamuaH-
ckoMb npass u Hopb#wi#l dasuce.. Ornbiapubie ronoca paspaBaiucs H DpH
cocTaBieniu npoekra yaoxeris. Cm. sambuanin o Remocrarkaxd nbHcrByromyx®
rpaka. 3axoHoBb, Ne 642—wmmbuie M. M. TiotpiomoBa u Ne 584 muwbuie Kupui-
NOBCKAro MupoBoro ckhaja (moaws npenchaarenscrBoM® Toro ke TioTpiomMoBa) H
OuEHh HeMHOTUXD APyruxs. Maw npexnnxs cM. K. I, Kapenunun—IIpaso uacab-
nosauis, macrbuosanie no 3akowy, ti. I, in fine u Pycckoe rpamn, yaowenie, IL V,

28) Cm. 06b yxasarubla paboThl ero.
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