A J o

YYeHie O HOCOCTOATEJBHOCTMU.

- $.;“\e“1 1031030 77,




INprBars-nouenra Kasanckaro Vuusepcmrera

8 . Ulepmoncbuna,

KASAHD.
1890.



JNosBomeHo meHaypom. Kasanb. 20 ¢eBpaas 1890 r.

SEP 29 1931

CNANA A UL N s

A A AAANAAAANNANA A

TEnorpadia )"H/nl\;epcn-re'ra.



\ 237

~ Exps 1 woxHO oTpENATH, UTO BedEad o0mad pedopua
HAE YaCTHYHOe H3NDBHeHie DpPABOROTO NOPAAEA NPeANOAATADTD
OCHOBATOIbHO® 3SHAHI® CymeCTBYoI(aro. TOAbEO YACHEBD ceB
cymuocTs AbHcTByOmaro mpaBa, ero HeEOCTATEH B JOCTOMHCTES,
TOJMEO O3HAEOMHBIIHCh € THMH OTEIOHeHIAMH, KOTODHA NPAETHES
IPA3HAXA HOOGXOANMHMH, MOXHO TOBODHTh 0 XeAaeMHXD HepeMb-
Haxb Bb 8akoHOAaTeabcrBB. K1 coxarbmin, Heapss OTPHIATH
TAEZX® H TOTO 00CTOATeABCTBA, UTO PYCCEO® IPAZJAHCKOe HPABO,
NOABEPraimeecd eXeXHOBHHMD UACTHHND H3WBHeHiAND N ¢TOAmee
HakaHyHB oOmExD pedopws, ocTAETCA HeH3cABAOBABHHMD BB
Baykh. Pycckia yuemmd cuam, sawbro,’ opamanTca oXoTHBe Kb
HAYEAND NOXHTHYGCKHND ¥ SKOHOMHYGCKEND, YBNB ED UHCTO
DPHANYCCKEND, & M3 NOCIBAHEXD YrONOBHOMY OPABY NOCYACTIH-
BHIOCH HecpaBHeHHO Goxbe, Hemean rpaxpsnceony. Hasnp HeGoan-
IHOT0 YHCAS PYCCENX'D NHMBHABCTODD 3HAUHTGABHAS YacTh HX'D
o0paTHIA CBO® BHEMAHie MCEXUMTEAbHO H& DHMCEOe NpaBo. Pyc-
€K0® TPAXASHCKO® HPABO paspabaTuBaercd HeOIbMHEME XYDHAAb-
HHME CTATHAMH, BH3HBAOMMEH UANle BCer0 EAKEMH HMOYAD IPRE-
THYGCKHENH HefoyWBHiAME, — X0 CHXD NOpD MH He HwDBewdp Jaxze
NOXHATO EYPCA DYCCEATO FPazAAHCEATO IPABA.

Bucrynas ua mayyHoe HOmpHIe, A NOCTABRND ce6B mbavio
NCTOPHYECKO® B JOTMATHYECK06 H3CABN0BaRie PyccKaro rpAXAKRCEAr0
mpaBa. Kb oroft 3agaub, Bp BHAY npeHeOpexeHid €10 €O CTOPOHH
pyctROX HAYKH, HPHXOAHTCA NOJCTYHATb ocTopoxHo. JSI Bavaxd
¢b yacTHEXD OTABAoBb. Ilpempe Becero, mMba BD BHAY H3AAHIe
y Hach TOProBATO yXOXeHid, & H3CABJOBSXD BOIPOCH O HPHIHHAXD
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o6ocoGneHid CHCTeMH TOProBaro npaBa Ha Jamaxh ¥ mHTaxcH
MOEA3ATH OTCYyTCTBie MOXOOHNXD OCHOBaHi#t Ha pyccko¥ moush
H HeXeNaTeNhHOCTb BBEJGHIA JyaJHSMA B HAINe YaCTHOe NPaBo.
3arbup & mepemerdt EB u3cABIOBAHIO TOproBaro mpaBa, EAED
otTaBia rpaxpaECKaro npaBa, ofpamad riaBEOe BHEMaRie Ba
pyccEOe TPAZASHCEOe IPaBO, Jawijee OCHOBAHIe Kb paspbmeniio
TOProBHX'> BONPOCOBS. BB HacTodmee BpeMA A BHCTYNAK HA
BeTpbuy XpyroMy IpOeETy — ycT&BA O HECOCTOATEALHOCTH.

B cBoeMs H3cABIOBARIE A AepEAACA CPABHETEALHArO NpieMa,
BIOJHDS COSHABAH, UTO CPaBHEHi® HAIIETO 3AEOHOJATENHCTBE CB
HHOCTPAHEHMH CHOCOGCTBYeT AYYIIeMy YACHeHil NepBaro, OTTBEAETH
ero 0COGOHHOCTH M YK&SHBaeTh Ha HeoOxoxmmus mmbmemia. JI me
CUHTAND OXHBEKO HeoGXOXMMHND OOpeMeHATb BHEMAaHie UHTAaTEAA
M&CCOD YKa3aHif Ha HHOCTpaHEHe o00pasuH, a IOTOMy H30Pars
A1f Uhielt CpABHHiA TOIBEO YETHpO SAKOHOAATENLCTBS, (PARIY3-
KOG, TIOPMAHCKO®, HTBNIAHCKO® M aHrJiHckoe. BHOOPD mepBHXD
ABYXD> OO0BacEAeTcd TBMD BiridmieMs B'b npaBoBoi EmsHE KEBponH,
EAE0e NPOABIAKTH STH JB& S3aKOHOLATENLCTBA, BHOOPD TPETHATO
00ycIOBAMBAETCA €r0 HOBH3HOW ¥ HOCOMH'BHHHMH JXOCTOHHCTBAMH,
HAKOHeN'> BHGOPD ABIXiffcKaro 3aKOHOZATENBCTBA ONPABIHBAETCH
ero cBoeoOpasHOCTbI , HO3ABHCHMOCTLH OTH EOHTHHEHTAJbHHXD
06pasnoBs.

Bnoart cosman, uto mscabpoBaHie Moe NpeicTaBIfeTH He
MaX0 HeJOCTATEOBB: BDH HeMD JOXXEHH BeTphuaThed yHymeHid
BEBKOTOPHXD BompOCOBD, HBKOTOPHA pBmeHis MoryTs OHTL HpH-
SHAHH Malo JokasaHHHMH. Ho 9T HefocTaTEH 06BACHANTCA COBED-
IIeHHOK HOpa3paGoTaEHOCTbI mpeaMera. He Gyjyunm MPARTHKOND, £
MOTY HEBOXbHO He OODATHTh BHHMAHIA HA TPYAHOCTH H coMEBEHiA,
BO30yExaeMHA @pH mpEwBHemim To¥ wuam apyrok crarsE. Ilpm
TOJHOND MOJYAHIH 3aKOHA HIM ABHHXD NpoTEBOPBUiAXD ero, & He
coMEBBaKCh, YTO MHOTiA COOGpaXeHid BD MOXB3y TOr0 HAM XPYLOTO
phileHia MOTYTH NOEASATHCH HEYGBAMTEABHNME; HO 4 He CUHTAND
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ce6a BuparB ofxopmrs HE ofHoro Bompoca, CraHoBgch Ha TOUKY
sphuig cyAs, BoTopu# Aoixems phmETs BamAml mpepcranremut
Ha ero ycmorphHie Bompocs.

~ J cuens Gu cBoe HayuHOe caMoilGie BIOXHB yXOBIETBODOH-
HHND, ecIH OH Moe W3cXBAOBAHIe MOrI0 HOCAYEHTh ERHBOD AAd
AaxbEBimEXD paloTh EAED IO OTABABHHNG BOHPOCAMD KOHEYPC-
H&ro mpaBa, T8RD H IO IBABHEIND, CHCTEMATHU6CEHMD COUNHEHiAND
0 HOCOCTOATeABHOCTH.

1 cespaas 1890 roza.
. IllepmeHeBAYTE.
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8YOTH EOHEYPCHOE HPaBO B COBDEMEHHOMB €T0 3HAYeHiH, T. €. Xxocxix
COBORYIHOCT I0PHAHYECEAXS HODMB, pPaspHIIAioOmMuXDb cTeyemie °TEOmesls
TpeGoBanill Ha HMYIMECTBO, HEIOCTATOYHOE JAf WOAHATO HXB
YAOBIETBOPERid.

IlosToMy BT npaBh ApeBHEXS HAPOAOBD MH THIETHO HCEAIH GH
cxbj0Bs TOrO CIOEBArO HHCTHTYTA, EAKHMD IPEACTABISETCH
BB BacTodllee BpeM# HHCTHTYTH HecocrodreabEocTd. K1 ToMy
&e B HEPASBHTOMD ONTY JAPeBHAX> HAPOAOBD OfesmeuenieMD
ZOATa CAYRBAO HE HMYIIECTBO AOAZHHEAR, & OHB C&MB '). TO
gBleHie mMpeAcTaBiseTcd OOMUMEP EAED CYyPOBOMY 38EOHOAATENB-
cTBy Many, Taks H CPDABHHTEJbHO BeCHMA MATEOMY mpaBy Mouces.

Mu BugsM3® ero y ermnTae® d rpesoss. (HO Z&e XapakTepH-
30BAJO DHMCEOE HpaB0 HAa HEPBOHAYAJILHHXD CTYIEHSXD €ro
PAasBHTIA.

) «Une idée commune 3 toute I’antiquité, c’est que le corps du débiteur
répend de I'acquittement de ses dettes. L’execution sur la personne, telle
gu'elle était pratiquée alors, nous semble ininteligible anjourd’hui; mais avec
I'institution de 1’esclavage qui transformait la personne en un objet de pro-
priété, rien ne parut d’abord plus naturel que de faire du débiteur le gage
de ses créancierss. (Garraud, De 1a déconfiture, crp. 8).
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2 HCTOPHYECKOE PA3BHTIE

Bb yc10BiaXB RU3EM TOTO BDEMERAH MK He HAXOIUMH IOYBH
JJA8 OpPOHB.IEHIF OCHOBHOM MHIC.IH, XapaKTepH3youleil KOHEYPCHOE
npaBo, — MHcIH o Hamdorbe paBEomMbpHOMT pacmperbiaenin
AMYIIECTBEHHHXD CPEeICTBD JOAEHMEA MemAy Jumamu, muEio-
IMOMA IPaB0 Ha HAXB. OITa MHCIh MOEETH 3aPOJHTHCS H pas-
BHTBhCA BB HCIOJIHATEJHHOMB LPOH3BOACTBE TOIBKO TOrZa, KOTIa
HCOOJHEHie HANpPABIAETCA HA WMYIIECTBO '), & HE Ha JdOE H
OpATOMD KOTAa IpOlecCh HCHOXHEHid BHXOIETD U3b 001aCTH
YaCTHATO CAMOYNPARCTBA I CTAHOBATCA MOXH HAJ30PH IPABH-
TEIbCTBEHHHXE OPraHORD ).

§ 2. Croakrosenie TpeGoBamilt €O CTOPOHH JEHERHHXF
pbpureieil Owi0 mpexycMorpbHo y#e BB TOMB ApeBHEMH NaMAT-
BEES pEMCEaro mpasa °), EoTopHil m3BBCcTeH® mOXD HMEBEM'B
zaroHa XII Ta6aus, m 6nxo paspBueno 3xhcs Bnoast coraacHo
Chb JYXOMB TOr0O BPEMEHH, Ch 9YROHOMHYECEHUMH YCJIOBiAMH H
HDaBCTBEHHLIMH IOHATiAMH To#l smoxu. HeynoBiersopennme Kpe-
IuTopn mnbaM mpaBo paspyOuTh Ha YacTE Thio HecocTuaTeab-
Haro JOAXHHEA — partes secare. ITO HOCTAHOBJICHIE, COCTaB-
Jswomee JarbAbiimee paspatie mpaBa oTxBIBPHATO EpEIATOPA
yOATH CBOEro HEOILIATHAIO JO.'EHHKA, MPEICTaBIfeTcCd, KAKD H
nocrbrHee, CcpeICTBOMP He MWMYIIECTBEHHATLO YXOBJIETBOPEHid,
a YIOBIETBODEHiA 4YYBCTBY MECTH, EOTOpO€ MATAIB HEPa3BHTON
4e10BEED KB HECOCTOATEILHOMY.

IloaToxy cabryers npu3eaTh COBePUIEHHO WSIWLIHUMH,
JAMEHHEIMA HCTOPHYECKOH HpaBIH, HOMMTEHM HBEKOTODHXT yuye-
HEXB, Eakb ['ymke mau JaGexoBa, ARMUTL 3aE0HD GYKBa.1LHATO

Y Endemann, Das deutsche Konkursverfahren, crp. 3.

%) C3 9Tolt CTOPOHH coBepImeHHO NpaBHAbHO sambuanie Pagano (Teo-
rica del Fallimento,, 1, cTp. 9), 4TO0 <«BD 3aKOHOAATEABCTBAXH ApeBHIHITHXT
HAPOAOBH, EAED H Bh APHHCEOMB, He CYN[ECTBOBAIO HACTOHIIAT0 EOHEYpCS
mo roit mpHuYHHE, YTO HCHOXHeHie, HANpaBIeHHOe HA HMYmeECTBO M IHNe,
BB TOMB BEAB, KAKB OHO Tora ocyIlecTBIfXoch, OHIO ABAOMT cOBepMIEHHO
YaCTHHM'B, CBOGOAHHMD OTH BMBIIaTeapcrTBs 0GHecTBEHHOR BIACTH».

%) OTHOCHTENEHO PHMCKAI0 EOHEYPCHAr0 IDaBa CYMECTBYDTS cOeliab-
HHg MoHorpadin: Montluec, La faillite chez les Romains, 1870; Vain-
berg, La faillite d’ aprés le droit romain, 1874. Josoasno mojpo6HOe H3XO-
Zeie Yy MaxHmeBa, Heropuveckilft 0veprs KOHEYPCHAro mpomecca, 3—62.




PEMCEOE IPABO. 3

CMHCJIA H NpPHAATH €My KaR0e-TO PHTOPHYECKOoe 3HAYeHie ).
Pumcrie mmcateny, kaks ABab [eanilt, Ksuntuaians nim Tep-
TYAiaHb, EOTODLe, XOTd NPH3AABAJIN CYMIeCTBOBaHiIe NMOJOOHATO
3aEOHa, HO oOTBepraau ero npambsemie BB BUIy TOro, 9YTO
ero mos publicum repudiavit, OMAM CIRWEOME OTARJIEHH IO
BpeMeEH OTD SMOXH H3JaRid SaKO0HA, YTONHH C.JOBAMB XD MOEHO
6n10 poBLpHTHCA.

Tpysso npeanoaomnTs, 4TOOH BB TO BpeMd, KOTA3 KamIit
BHOBb TOABIAOUlificA 3aKOHD COCTABASETH COGHTie B FEH3HM
Hapo1a, KOTIAa OHB CO3NaeTcd He BB KaGmuerh, a BHpaGoTHBaercd
CaMHMH YCIOBifAMY EH3RH M OTPamaeTd Ha ce0b momaria u xbit-
CrBUTEIbHHA HBJENiA CBOECTO BPEMEHH, — TPYAHO NPEANOJOEHTD,
9T00H MOTJM BO3HHKATh 3aEOHH, HpeiBa3HaYeHBEE OCTaBaTHCH
MepTBoI0 OVEBOK. BHpamemie, uTo 3akOHOZaTeNb HE CO3IAETH,
8 TOJXBEO 3aNACHBAETH S34KOHH, Bb NOJHOMD 3HAYERIM CJIOBA
OTHOCHTCES Kb [EepPBOHAYAJIbHONR HCTODiM Bapoia.

K+ ToMy #e pHMCEOe @mpaBO BB CBOEMB OTHOIDEHIH KB
HECOCTOHTeNbHONY JNONEHUKY He ocraercd oxmoemms. Ha mpo-
THBonO.10&AOMD EOBNE Espomw, B> Hopserin, apeBree mpaBo
HIPEAOCTARIAI0 KPEINTOPY BO3MOEHOCTh OTPB3aTs HecoCTOATENb-
HOMY JONEHWEY Ty #au Ipyryio vacte Thaa *).

§ 3. Bp a1y HauaipHYI0 9mOXy PAa3BHTIA PHAMCEATO MPaBa
HCHOOIHATE1bHOE IIPOH3BOJICTBO 3AKJ0YATOCH BB CrhaylomeMs.
Jlmny, npotuBs KoTOparo GELIB HOCTAHOBIEHD CyAeGHHN mpHro-
BOPT HIA EOTOPOE NPH3HABA.IOCH BB CBOEMT Jjoark, nasaxcs
30 nnesBEWit cpoxs Kag HMcmoadeHid pbuwenia (dies justi) °).
Ecam Bb Teyemie 3TOro BpeMEHH JAO.IHHEEDL HE YAOBIETBOPAXD
csoero Kpeamtopa, mocabimi#t umbas mpaso saxsaTaTh ero, rxb
OH BU HameNT ero, m Tpe6OBAThH OTH MArACTPATA IPUCYEJEHIA
eMy camoro pox:EHuEa (addictio). IToTs mpomeccs, HasHBaeMH
manus injectio, umbas mbero u BE ToMs cayyad, Eorza EHe GHLIO

') lleppuit npeamonaranrs 3abck abieHie AMymecTBa Ha PaBHHE YaCTH
Mexay pchMH kpeintopay: (Uber das Recht des nexuwm, 1846, crp. 91), a BTO-
poli — mpouopuioHaapHoe TpeGoBaHie Eamjparo (Ueber die emtio bonorum,
1850, cTp. 62).

") Heroanuss Maen IMekmzoxa. Thaller, Des faillites en droit com-
paré, I, erp. 15; 3aropoBckii, Her. oueprs safiMa Mo PYCCEOMY HpaBy,
1875, erp. 53.

®) Ilv pEMCEOMY NpRBY HpHSHaHie OHA0 PRBHOCHIBHO NPHEIOBOPY—
<onfessus pro judicato habetur.
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4 HCTOPHYECEOE PABBHTIE.

HE cyieOHAro IPHTOBOPR, HHA NPA3HAHIA, HO EOrJa JOLEHHKSD-
sapanbe, mo JZoroeopy, coraacmicd o0esmeydTh AOAr'B CBOEO-
xmyHoCcThi0 (nexum). Bp aToM® caysal addictio yme me Tpe--
Gosaxocs. [ocxs manus injectio sbpurers nwbas mpaeo ysecra
cpoero JonAEEAEA EB ce0B gomo#. Ho jorzHmks Be cramoBmica.
eme paGoMB, He Tepalb CBOe#l 0pPHAMYECEOH NPaBOCHOCOGHOCTH..
3akons XII tabimnd ompexbisas jame mamGoapmi#t BECEL, Ea-
go#f moram EmMBTH HaloKeBEHHS Ibnw, & TakEe HMOy, KEaKYIO-
MOr's Tpe6OBATh JONARHWES OTH CBOEr0 EPEIHTOPA

Tagoe cocrogpie mpogormanocy 60 amet. Bt Tpn mocabz-
HAXTS GasaPHHXB JBg 9TOr0 BpeMend BhpuTesr 0643aHD GHLIB.
BHIBOJHTH JONKHUEA HA ILIOMAXh H IpEAJaraTh HeJAUIAMB.
BHEYOATh ero cBoGoly, YNIATHBS JemaBHIif HA HEME JOJIS.
Ecim Ttagoro Gnraropbress me nBaxogmxroch, Bbpurers mmbis
IpaB0 yBeCTH 0GPATHO HECYACTHATO IONEHEEA H HA BTOTH Pash
y&®e BB BauecTsb pada, EOTOPAr0 OHB MOrDh IO CBOEMY XKeIaHilo-
mpoaaTh 3a mpeibiamam Pama wid pame yOMTS.

§ 4. Joarosus oTHOmEHid COCTABISIOTH OAMHD M35 IIaB-
HHXB BOOPOCOBD PUMCEo#l @mmepin. Mu 3naeMb, EaEif NPAIMEEL
OpABOARIE EH o0lleMy 3af0iZaHI0, Eakid NPHYAEKE SaTPYXHAIA
0cBOGOREJIERie OTH HOITOBHXH Y35, Bb EOTOPHA mouaxars Obx-
HH# mie6efl. Mu smaemt Tapme, Eakis Giam mocxbacrsid Ta-
EOTO HOJOZeHid Bemef, EAR POCIO BH HAPOAE rayxoe HexoBOAb—
CTBO, EOTOpPOE II0 BPEMEHAM> BCIHXHBAJO, YTOGH AOGHTHCH Ka-
Eoft auGo JbroTH, m 3aTHMB CHOBa CTHXaJ0 HA CTOIBRO, 4TO-
EpexnTop ocMBauBaanch OGXOJUTH 33EOHH.

Kaks 5To BEChbMa 9YACTO HPOHCXOAUTH, AOATO MOATOTOBAZEMOE-
JBHEEHie BHE3dIHO 06HAPY&EMIOCH Giaroxapd OTABIPHOMY, coBep—
meBHo ciydaltHoMy o6crosterncrsy. OAEET M0J010# veaoBbEs,
no umenn Ily6anaift, Fesad ynaaTaTs 10ATA CBOETO OTHA, IONMANE.
caMB BB HeollaTHHe goard. Kpegurops, Bbrro Ilammpi#t, moTo-
paro IOCTHAHHSA NpefIoKeHid OLIM OTBEPTHYTH Cb BerojoBaHi-
eM'h, MOJBEPrh HECYACTHAr0 AONRHMEA WcTasaHiamMB. Cayyaitno-
BRIPBABIIACH Ha CBOGOZY, OHH NpPEACTANH Upexd Hapoioms. Ero.
#aJo0L, ero RCTEP3aHBEN BAIH BH3BAJA BOJIHEHie, E0TOpOe GHIO-
B& CTONBEO CHIBHO, YTO CEBATH NPHEYEAERS OHJIB YCTYNHTDH
H IPEeII0OEUAD EOHCYAaMD H3FOTOBETH 33KOHB, 0CBOGOZEIalOmMil
HECOCTOSTeAbHAT0 JAOIEHEER OTH PaGCTBa, €CIE OE'B He COBEp-
IIENTs HAERKOTO HpecTymJeHid. OTOTH 8aK0ED, HSBECTHEE mOXB-
BMeneNt lex Poetelia, Onit usgaEs Bb 428 roay OoTs OCHOBA-
His Pama sim 35 326 ors P. X. OHD yEMuTOZEHIB 06asaTenb~




PEHMCEOE TOPABO. b

CTBeHHOE COrJameHie OTHOCHTENbHO 06e3medeHid J0ra JHYHOCTHIO,
‘OHh 3alPETHID BalaraTh Ha npucyxieHHnx® (addicti) nbnm,
makonens ond ycrpanuad addictio, Eoraa XOXRHUED J1aBaIB
EJETBY, YT0 OH> HUYEr0 He CKPHNBAETH H BCe HMYIIECTBO OTAa-
ers kperaropy '). Tmrs Jlumsilf, pacrasaBp ucTOpif0 3TOr0 3a-
KOBa, He MOI'h yiep&aThca oTh saMbuamia, 4T0 ¢B 3TOoro Bpe-
MeHH, MO0 BUAS O7HOrO JHNA, HaJa MOrydad OCHOBA B3AHMHATrO
zoshpia ).

OrpannyenHOe an 3HaYeHie 3aKOHA, KOTOpH# Be Bmoanb
«TMHEAND IMYHOE WMCHOMHeHie, HAH HaMBpeERoe HrEOpHpoBamie
3aKOHA NOCJAYABJIN OCHOBaHiEMD Kb TOMY, 4YTO Bb JaibHbitmei
HcTopin MH BerphuaeMt mpaMEpH IMYEAr0 HCHOAHEHIA H 3AROHH,
nnbBmie Ty ®e mbas, urd u Ilereriess 3akoED, Kak® Hamp.
lex Hortensia. Tms ne Menbe BB commbria ToTH darThH, yTO
JNYHOE HCHO.IHEHIE IepecTalo yaxe yAOBIETBOPATH TPEGOBAHIAMD .
BpeMEeHH , COOTBBTCTBOBATH CTEmeHH Da3BHTIS TIPAEAAHCEATO
-060pOTA.

§ 5. Mu He snaeMd, EOTIa B EakumBb 006Pa3soMb YCTaHO- Hxymeorsen-
BUJIOCh MMYIIECTBeHHOe HcmOJHeHie B3aMBE® amumaro. Heco- Boe momoz-
MELHEO, 4T0 OHO SBIOCH M PASBIIOCH ChTOK Xe HESAMETHOI 1o wpmecin
IOCTeNERHOCTHI0, KOTOPad XAPAKTEPH3YeTH HCTOPilo BoOOWE BCEXs  nem,
HHCTATYTOBD puMckaro mpasa °). Toabko CB ycTaHoBaeHieMB
-9TO#f cHCcTeMH MO®EBO BHABTH BB pHMCEOMB mpaBb 3avatkE Cco-
BpEMERHAro KOHKYDPCHArO HHCTHTYTa ‘).

') Taxono ToakoBaHie Garraud, cTp. 14, HAIPOTHBD N0 MHBHID
APYTHIS AOXEHHED A0IKeHD 6HAD MOEICTHCA, UTO HMBETH cpeacTsa HOKPHTH
Bch poarm (Maawmess, crp. 30).

?) Victum, eo die, ob impotentem injuriam unius, ingens vinculum fidei
(Titus Livius L. VIII, ¢. XXVIII).

*) Heropis cBE3HBAGTS BOSHREHOBEHie ero ¢k HMeHeM's npeTopa PyTHIis,
HO E&KOBa ORJa ero poas Bh d3ToM® Abab — HemssBcTHo.

“YRénouard, Trait’ des faillites, I, crp. 13; Garraud, De ladé-
confiture, crp. 17; Pagano, Teorica del Fallimento, I, ctp. 25; Thaller,
Des faillites en droit compare, I, cTp. 7. HAIPOTHBT repMAHCEAS HAYES OTPHIAET
9TY CBA3b, HACTANBAA HA HALiOHANPHOMT HPOHCXOXA¢HiH KOEEYPCHAIO IIPABa.
«MOZHO 0E43ATH, UTO OCHOBHHE nOIXoXeHis HHHE aBdcTByDmAaro EKoHkyp-
CHaro mpasa GoABHIe YACTHE CYIECTBOBAIH YXe BB cpeiHie BBEA X uTo
-coBpeMeHHoe MpaBo ckophe BHpPA6oTAXoCh H3T APeBHErepMaHCKHXT OOGHYaeBs,
yBMT W3 PMMCEArO NpaBa, YT0 BB HAcTofmeMT caydad MH mEMBeMs abao
He ¢hb YYKHMT HPABUMB, HO Ch HalioHAABPHHMBs. Stobbe, Zur Geschichte
des iilteren deutschen Konkursprozesses, 1888, ¢rp. 1; End e m a n n, Das den-
tsche Konkursver.ahren, erp. 5; Fuchs, Der deutsehe Konkursprocess, crp. 1.



Venditio
bonorum.

6 HCTOPAYECKOE PA3BHTIE.

By cayval ckpuTig JoA®HEMEE UIM HEyNJATH JI0Ira BB
YCTaHOBAEHHH CPOEB, RPEIUTOPH MOI'FH IPOCATH IPETOpa O 10-
nymenid ero Kb BialbHilo MMymecTBOMT JOXAKREEA (Missio in
possessionem) '). Tpe6osanie Morazo OGuTs 0CHOBaHO Ba A0roBoph
I Ha cyleGHoMT phinenim mim Ha DaBHOCHIABHOME €My ITpH-
sganin. [Ipocv6a Moria OwTh 3adBIeHa OZHOBpeMEHEO HECEO.IB-
KHMA BBpHTENAMH.

Jonymenie kperHTOpoB> KO BIaxbHilO EMyulecTBOMT, He-
COCTOATEJHHATO JOJAKHHEA, Be JaBad UMD IpaBa coO0CTBEBHOCTH,
OpefocTaBidl0 BO3MOKHOCThH BajJ30pa ® oxpaHemia (bonorum
servandorum causa). Buberk c¢n thbMm  mpomspogmaoch oria-
wenie BBOJA BO BiAajbHie m mpexcrosmeit mpojamM WMymecTBa,
kotopoe 3aMbrano coGor BH30BD EKpexuTopoBb. IlogoGHmit BH-
30BB, CTO.Ib €CTECTBEHHL# BF HacToAmee BpeMs, mporuBopbuuas
65, mo copaBefauBoMy 3aMbuarmiio r. Maanimesa, 0CROBROMY BO3-
3phmilo puuMCcEaro EapoAa, IO EOTOpPOMY Ea®im# cBo6 aEHi
yenoBBRE J0MEERD 3a260THTHCA TOJHEO O CBOUXH COOCTBEHHHXD
HHTepecaxh, & HE CAYRHTb OpyAieMD YyEDXH BHIoIh °). Bnpo-
yeMb npH He(oJBIOMT NpocTpaHCcTBb, 3aREMaeMOM® PrmoMs,
BB TakOMB BEI30OBL eBa JM MOrJa OpOABATHCA HEOOXOXMMOCTH.
Rampuii kpeinToph TOTYACH EKe MOI'B Y3EATH O mOJOXeHiu 1brs
CBOEro JOJFHHEA M IPHCOEIHHMTHCE KB OpeEHUEMT BEpATCIIME.

§ 6. Ilo mpomecrsim 30 xme#t *), BB Teuemie KOTODHXT
HE JONRBMKD, HW KTO a@60 xpyrofi me yA0BJAETBOPII® KPEIHTO-
poBB, mocabinie CXOAMAHCH s BRGOpa H3B CBoeH cpeln JuIA,
EoTOpoe 6K 3aBbILIBAIO0 HpOJamel0 MMymecTBa, —magister bono-
rum vendendorum. C#% 9TOro BpeMeHM HacCTymaab BTopoii me-
pioxs npoussoactea. Ha oGasarEocTE u3bpanEaro Jauma, mnpu-
HOCHBILArO IPeIBAPATAILHO NPHCATY BB 106pocoBbcTHOME NCmoa-
HeHiE BO3M0KEHHAr0o Ha Hero nbia, JeRa1d BH30OBEH JHIOD, HKe-
Jaomuxs npio6pkern mMymecTso HecoCTOATEIbHATO H COCTaBIE-
Hie ycaosili cabakm. IIpozama mpomsBoiuiach onToBas BCEro

) Gajus 1II, § 78 <Bona autem veneunt ant vivorum, aaut mortuorum,
veluti eornm qui fraudationis causa latitant nec absentes defenduntur; item
eorum qui ex lege Iulia bonis cedunt; item judicatorum post tempus quod
eis partim lege XII tabularum partim edicto praetoris ad expediendam pecu-
niam tribuiturs.

%) Maaumess, HcTopHUeCEil 09epRD EOHRKYPCHAT0 Hpouecca, oTp. 22.

%) EcaH XOAXHHED GHIT XABH M 15— BB npoTHBHoMT cxYua®, Gaius,
1, § 79.
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EMYIMECTBA 10AEKHBEA '), TaEh 9TO HOEYMMHKS (emptor bono-
TUm) CTAHOBRJCH OOMUMT MPEEMHAKOMT €ro. YcJIoBid NPOJaEH
SaEJIOYAJIHCH BB 0683aTeabcTBt MOKYHNIMERA YIJATATH KPENHTO-
pans onpexbiennuit mpomeRT®: WXD Tpefopariif (pro portione).
ITposawma myspazacs, Epomt TOro, BF YTBEPEIAEHIN OPETOP],
BAACTBI0 KOTOPAr0 COBEPIIANOCH OTYVE1eHie mmymecTsa (addic-
tio), kak® npexae ThEMD ke AKTOMB NPOM3BOARIOCH OTYYEAEHie
IHIR AONKHHES ).

§ 7. Taras mporaka EMVIIECTBA IPEJICTABALIA HEBRITOX-
HHS CTOPOHH JJd EPEJATOPORS, NOTOMY YTO NOEYNmMHERE MMEIDH
Bb BHAYy OOMEHOBeHHO cnekyastapayio nbis. OHB crapaics
BHETDATh H& DAasHENE MemXAy CyMMOI0, KOTOPYI ORT VILIATHAD
BEpuTENdMT M CYMMOIO, KOTOpPYIO ORD BHPYYHTH OTH LPOJARH
npio6ptTernaro nyymecTsa. CaMad IPoJa%a ONTOMS 00BACHAETCH
ceophe Bcero mepexoioM® OTH IPEAKHATO THYHATO MCIHOAHEHIA,—
TOJIBEO BCE MMYIECTBO, BO Bceli cBoeit mbxocru, cmoco6ro OLLIO
3aMBHUTH JAHYROCTH AOJFHHKR °).

Hesuroga venditio bonorum poikna GHIa DPHBECTH EB
MHCIH 0 npeaMymecTeb posmmuHOfl mporazu, IPE EOTOPOR! BB
00163y EPEAHTOPOBH maa 6 Bes mbuaocts myymectsa. [Ioaro-
My IOCTENEeHHO YCTAROBHACA JAPYro#f cmoco6b peaansamiu AMY-
mecTBa AoxxBUKa— distractio bonorum. Bmbcro magister, 3a-
Jaya EOTOparo 6HJIa BF YCTaHOBIeHIH HamGoabe BHTOIHHXD A1d
pbpnTeaett ycaosill mpoxaxu, cTaxs usbnpaTresa curator bonorum,
Ha KOTOPOMT Jexala 0643aHHOCTh DPAcIpojaEl COCTABHHXD da-
cTeil KOHEYDCHOM MacCH.

§ 8. Ilponama mmymecTBa JOJEHHEA He paspHBajIa A01-
roBo#f cmasE ero cb kpeantopamu. ORD NMPOZOIEAIT OCTABATHCA
oTBBTCTBEERHMT 23 BCe TO, 4er0 He MONYYAIM KPERUTODPH, €CIH
6 BnocabxacTBid 0BB NMpPio6phas BHOBH COCTOsHIE JHYHHIMD TPY-
ROMD MJIH JAPCTBEHEHME cmocoGoms. JImunoe moxosmemie AOJNE-
HEEa ORJO Takke He3aBdIHO. Ecam BB RacTodImee BpeMs TPYIHO
onperBINTh CH TOYHOCTHIO, BB YeMB 3aKJI0YAJIOCH OTpaHHYeHie

) BbpoaTHo c% Topruss, ¢M. (farraud, De la décon!iture, crp. 19;
Thaller, Des faillites en droit comparé, I, crp. 11, npuxm. 1.

%) Venditio bonorum morxo uMBTs 06pasnoMbsubhastatio, bonorum sectio.

%) HeBo3MOEHO COTAacHThCE T MHBHieM® r. Marnmesa, 6yiaTo «po3-
HHYHAS NMPOJaka HMYIIECTBA He Bceria HaXoAMIa HoKynareiel, Jerue GH.I0
OTHCEATh YedoBBka, KEoTopHH pBmmEaca 6H npio6pbers ce6d nbaoe myymeerso
onTomB» (HCT. 0WepET KOHE. HPOL. cTp. 7).

Distractio
bonorum,

Cessio
bonorum,



Actio
Pauliana.

8 HCTOPHYECKOE PA3SBHTIE.

ero cBoGOIH, TO BCE TAKM HeCOMHEHHO, 9TO IMYHOCTH €r0 He
0CTaJacCh BEIMPHEOCHOBEHHOH.

Bt Bary aroro sakoms, npunmchBaeMuit JOgin Ilesapo
BJH ABryCTy H yCTAHOBHBUII Bb DEMCEOM® HpaBE HHCTHTYTE
cessio bonorum, O6mas BHacToAMuMP OaarorbamieMs AIA XOAE-
HHEOBB. Cessio bonorum. CoCcTOHTT BB MPEIOCTaBAEHIA IONRHHAKY
1pasa 106POBOIBLHOI0 YCTYIEO BCEr0 CBOEr0 HMYNIECTBA BB MOAb3Y
EPEIuTOPOBh OCBOGOIATHCA OTH BCAROH auuHO# oTBETCTBeAHOCTH
7 Ge3uecTis, Majaomaro Ha HecocToaTeapHaro JoaERUKka. Cuab-
IOBATEIbHO, HWPH cessio bonorum #cmogHeHie MO OTHOWEHiD EB
aany ronxHnka He umbio mBera. Ho umymecrsenmas orebr-
CTBEHHOCTL TEMT CAMHMT eule He IPERPAWAlach, TAED YTO, €CAH
65 BmocxbicTBiE BB HeMy JOULIO MMYHECTBO, KPEAMTODH MOTXH
0GpaTHTh Ha HEro cBoe B3HCEaHie.

Oanaro poxxumes umBas 31bcp beneficium competentiae
Bb TOMB cMHcab, 4To yacTe mpio6pbremHaro mmywecrsa, He-
o6xoxuMas JAs €ro cojicpmaHid ¥ NPONHTAHIA, ocCTaBalach BHE
BAACTH KDEIATOPOBH ').

§ 9. PamMcroe mpaBo He 0CTaBHJIO COBEpHIeHHO 0e3B BHH-
mamia rbifcTsilt JoNEANEA, IPENIUIECTBYIOMHUXD €r0 HECOCTOATENb-
HocrH. IlepBoHauaisHO mpeTops  PYROBOICTBOBAXCA, MO BCel

BEpOATHOCTH, MOMOWBI0 TOrO OPYIiA CNPaBeAIMBOCTH, KOTODOE °

m3pbcTHO mox® MMeneM® in integrum restitutio. 3atbu® BB mpe-
Topcroit mpakTAES BHpaGoTA’IHCh 1BA CPEICTBA 3AMMTH KPEIATO -
poB® OTH HenodpocosheTHnXs ABiteTBilt TokHERA, AMEHAO inter-
dictum fraudatorium mactio pauliana. [Iepsutit sBEposTaO mpeame-
CTBOBaJI'b BTOPOMY, HO HOTOMB OHH CyimecTBoBaxd paxoMs. Kpomb
Toro 3asoRHD Aelia Sentia yH@uro®RuIB CHIY OTIYIlEHid paGoBb,
cosepmennaro in fraudem. IIperopckit sau<1s caxbaanrs nonKNTEY
TpelynpeiuTh CO CTOPOHH NOIRHAEA YMHULIERHOE nepeykpbmre-
mie mmyumectea. Cparow uwhisio actio Pauliana rasana skpare-
AMF NPaBo onopodeHis nbifcTBif XO.IBAMRR, COBEPMEHHHXH A0
missio in possessionem. Ho gis1 xocrazenis pesyasrata pbpute-
JEMB. He0OX0AAMO OELIO AoKa3aTh: 1) 4ro abitcrsie mpexcrapaa-
Ioch YOHTOYBEIMB IJIs KDEAHTOPOBH, YMEHHUIAIO BEIMYHHY PAc-
npexbasenolt cymmu, 2) yro akitcrsie GELI0O coBepieRO CBb Ha-
mbpenieMts nprynEATH yumep6s EperaTopams, (consilium fraudis).
Oryy®zennas o po3MesgHo#t cxbirt Bems Moraa GHTH BHTpeGO-

) Is qui bonis cessit, si quid postea aequisierit, in quantum facere
potest convenitur, D. De cessione bonorum. kd. III, § 4 (Yasnians).
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‘B&HA& OTH JANA, KOTOPOMY OHIAa OTYyEAEHA, €cAd AOEA3AHO, YTO
eMy mspbeTHO OMao mambpemie oTYyAiaBmIaro AONEEHER (con-
scius fraudis). Hanporusb npm Gezme3fHOMT OTUyZEIeHIH MOX00-
HOE JOEa3aTe’NbCTBO OHIO H3iumEe. Bempb, OTYyEAeHHAS XOAR-
HEEOMD, MOEeTh HepeliTh oTh Anna, npioOphamaro ee, BH TpeThH
pyke. ,Tors, ETO RKymuas Bemp y XONEHHEA, EOTOPArO HMY-
TeCTBO HepefiaRo Bo BiagbHie EpexnTOpOBB, 3HAH 9TO 06CTOL-
TeAbCTBO, NPOAAlD Bemb CHOBA APYroMy IHINy, mpio6pbamemy
€e jo6pocosbcTHO; cmpammBaercd, MO®eTH JH BTOPO# MORyI-
mMAES ONTH anmens npioGpirernost emu? IlpaBmasate B3raans
Ca6usa, mo MakBil0 EOTOPAaro ToTh, KTO Rynuab x06pocosbcrHO
He moirexdaTs oTsbTcreesrocrd, quia dolus ei duntaxat nocere
debeat, qui eum admisit *).

§ 10. 3akomoxateasctBo lOcTumiana Re TOIbKO He BHecao Hxzaparop-
HERAEEXS VAYYMeRifl BH EOHKYDCHOE NPOHSBOACTEO, HO HAmpo- ‘ot o
“THBD OTPa3n.I0Ch BDEXHO HA& CAMOMD OCHOBHOMB Hayaxh mpomecca,
Ha OHcrporh mpomssoacrea. Ilpemze Bcero, BBoxh BoO Baaxbmie
HMYIIECTBOMD HECOCTOSTeIbHAr0 JOJAKHHKA, XO0TA OH H OHAB
JOUyImeRs CyAOMs, HO OTKA3JHBaxcd X0 phmenia no amexramion-
Hoit Fan00B co cropomwm mocrbiuelt macramnia. IIpu mroOroum-
CIEHHOCTH RHCTaBNi#, missio in possessionem Buchia HaTB
AOARHAEOMB BIPOAOJEEHie J0Araro BpeMeHH, He Hajad Ha HEro
OEOHYATEAbHO, HO MoGyRIad EB mepeygphiienito umymecTsa.

Rpoxt toro, B® HMIEpaTOPCEYI0 SIOXY CHABHO pa3BHICH
-06huall moAaBATH HMIEPATOPY HPOCHGY O IPEAOCTABAEHIH OTCPOYU-
EE BB MaaTexd goaross. MMmepatopw, :Rerad BEymdTh KB celB
10608 B OGHAPYEHMTH CBoe Muiocepiie, pa3pBmamm Takis or-
CTPOYEH MHOTAA Ra BECHMA MPOJOJIANTEIHOE BpEMsA, XOCTHraBiiee
5 abre. Uuneparopu I'panians, Bairentunians m Oeonociit mpm-
8HAKOTH Y&E CHIy 32 YCTaHOBHBIIAMCA HOPAZKOMT M CTAPRIOTCH
JaTh OTCPOYRAMB moxobie opramusanim *). IOcrmmians mocramo-
BHAB °), YTO ecin GONbUIMHCTBO EPeJATOPOBD HAXOXATH HPOCHOY
0% orcpoyrt 0cTO#HOW YZOBAETBODEHIA , TO MEHHIIMHCTBO
CcuATaercd CBA3aHAHMD 9THMP phiuenieMt, OmpEYEMB OTCPOYEa
‘He JOJNKHA& NpesHmarts 5 abrHaro mepioga (quinquennale spa-
‘tium).

") Dig., ku. 42, TET. VIII, § 9.
%) Codex, k. I, THT. XIX, 8aK. 4.
%) Codex, En. VII, Tur. LXXI, 3ark. 8.
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Cpoks ycranosrernu#t npn IOcrteniart 11a saaBieris kpe-
ARTOpaMM CBOUXT Tpe(oBamilff, mpencraBagerca gpesawbpro mpo-
AOJEATEIPHNMT '), UMEAHO 2 roja AJd IPOEHEBAIOINEXD BB TOH
&e NpoBEENiM H 4 rofa (intra quadrienium) — x1a umblomuxs
HUTENLCTBO Bb JPYI'UXD NPOBHANIAXB.

IIponaza nMymecTsa OpOH3BOANAACH urator oMb, ECTODHI
JaBall OpHCAry, BB TOMB YTO ORB He BF cTaukb ch morRynmu-
gaMu (quod neque per gratiam emptoris, vel ejus, ad quem
res jure cessionis transferentur, nec aliquo dolo interveniente
minorem justo pretio rerum quantitatem acceperit *). IIpozaza
copepmaJach 0(esh Balsopa CyAa ¥ NPHTOMD Jam®e HeE BCerla
€h NyOJHYBRXB TOProBb.

Rars wssbcrROo, BB uMmepaTopckilt mepioas passuJach
CHCTeMa SaKOHHHXH TallHHXbh HIOTEK'h, KOTODHSA, KAKB H BO-
ofme WIOTEEN TOr0 BpeMEHHW, He COeIMHAIHCh cF BiaxbHieMs
Bempio. IlosToMy kpenmTOopH Bcerza cobmmim npeaympeirTh
obrazaterell TAEWX'> NPaBh, KOTOPHE CBOWMD HEORHIAHHLIMD
noABJeBieMT MOTIE YCTPAHHTH JHYHHXD KPEIHTOPOBE.

ITH yEasaHid BB JOCTATOYEONl CTemeHH OGHADYHHBAIOTD,
EaKEMH CylIeCTBEHBEHIMH BEAOCTATEaMH CTPajalh PHMCKIf KOH-
EypcBHit mpomecch, KOTOpHil RoiEenD OHAB uepeiiTH B Ha-
crbjie HOBHMT RapojaMb, KaED MaJl0 VAOBAETBOPAIE OHB Ca-
MHMD OCHOBHEIMNT TpeGOBaHIAMT 00NECTBEHHATO KPeJHTa M IPAk-
IaHCRaro o6opora.

TJIABA BTOPAJ.

CpeaneBBEOBO® ETANEAHCEOS NPABO.

§ 11. Beabacrsie yRasaHHHXB CBOECTBB TOr0 IpPOHSBOI-
CTBA BH DEMCEOME IpaBh, RoTOpoe oxHako Tamio BI. ce0b Bch
SaYaTRH COBPEMEHBAro KOHEYPCHaro mpomecca, cpexBeBbEoBne:
TOopropue ropoja Mranim DpmRYZAIEeHH OHJIE CAMOCTOATEIbHO
paspaloTHBATh BTOTH HHCTHTYTh. TOPTOBHS OTHONERid HTaJi-
AaHCEEXD TOPOJOBL CTOSJM HA BHICOEONl cTemeHH pasBHTid ).

1) Codex, km. VII, Tur. LXXII, 3ak. 10, § 1.
2) Codex, kH. VII, Tar. LXXII. sax. 10. § 3.
®IlepmenesHYs, Kyper Toprosaro mpara t. I, 9. 1, cTp. 20..
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3T0 06CTOSTEILCTBO BB CBA3H Ch NOMNTHYCCKON Pas3apol.iclmo-
creio Hranin BB cpermie BERa, mpelocTaplasmeo JOARRNEY
BOSMOROCTh Beeria ObaaTh OTH EPEAHTODOBB, BH3BAJO HACTOA-
TCABHYI0 DOTPEGHOCTH BT OHCTpOMB KOREYPCHOMT mponecck.
ITocTanoBaenis 0 HeCOCTOATEALHOCTH COSJABATHCH HOCTE-
nenro, no MEpd TpeGosapili m paspaTia mpakTHRH. BT KamioMb
Goxte 3HaYMTEIBHOMT ropolt KORKYpCHOE HDABO PasBHBAIOCH
CaMOCTO#TENbHO, COCTABAAS IPEIMETH 3aHMCTBOBAHiS 118 MeHb-
IHXH TopoxoBb. KoHRYpcHOE mpaBo, kax® ¥ Boobie TOpProsoe
npaBo cpelReBBKOBNXT HTAHARCKHXT TOPOAOBS, COIEPKAIOCH
Bb BXD CTATyTaXb. OTH CTATYTH HPEACTABIZIOTE 06010 cOop-
HHEY CyleOnHXD plmeniit, a TakKe AKTORSL COrjalleHis MEERI1Y
FOPOACKONMH BJIACTAMH M OTXEILHKMH KOpHopamiamm, mocpel-
CTBOMT EOTOPHX® 3akpbmigince ycranosupmiecs oOHdYam. ITH
phuenis u DOocTaHOBAEHid pacmoAarainch IE€PBOHAYAIRHO BB
XPOHOAOTHYECKOMT mOpaikd mxs cosnamia. BecpMa nomaTHO, 4TO-
OPE TAKOMH mOpaAxt H3I0EeHiA BB NOCTAHOBIEHIAXT CTATYTOUD
BcTphuaiocs me Maiao nmpo6baoss, mpormeopbuiff. mopTopeniil.
Ho nocrenenno 8T HEJOCTATEM CTaJM HcYe3aTh. 110 BpeMEHAMD
CTATYTH TOABEPralHch NEpPecMOTpy, a cb ThmM® Bmberh craim
OPHBOAUTH BB CHCTEMY HOPAJOED H3JA0KEHid IOCTaHOD.IeHil.
Baaronaps Taromy vayuuerilo, Mu BctpByaems B5 nospabiimexs
CTATYTaXb 0co0He OTALJH, NOCBAMEHHNE KOHKYPCHOMY IIPaBy '),
nombuaeMue wmHEOrAa OTIBIBHO, BB caMOMP KOHOE, Rak® BE

?) Pagano, Teerica del Fallimento, I, crp. 34. Bt cBoe Bpemsa r. Ma-
AHMEBDh BHPAEalF coXalbHie «uTo BTOTH mEpioah Wb HCTOPiH KOHKYpCHATO
mporecca A0 CHXD HOPh Mane pa3paGoras. Bh cospemeHHof xHTeparypsh,
CKONBK0 HaM'D H3BLCTHO, He CYNECTBYeTH HM O{HOTO COUHHEHid, cmemiaJbHo
nocBHAMEHHATo dToMY upeiMerys. (Her. ouepes, crp. 63). Ecam cmemiaapHol
paGoTH eme HBTH, Bce Ee Cb TOro BpeMeHH NOABHINCH, EpomE ceifuach yka-
8aHHAaro TpyAs, BakHHA MH3cabuopamia Lattes, J1 diritto commer-
ciale nella lagislatione statutaria delle cittd italiane, 1834 m ero xe Studii
di diritto statutario, 1887. Bck oTH M3cabiosaHia npoaIHBARTE CBETH Ha
cpeatestrosoe Toprosoe mpaBo BooGIie H KOHKYPCHHME Hpollecch BB YaCTHOCTH.
Kpout Toro, 0THOCHTeIEHO ROHKYPCHAar0 HpaBa OTABIBHHXE HTATiAHCKHXB
TOpOAOBS CYIIeCTBYITS cleNiaJbHHEA MoHOrpadin Bo MepBHXT Toro Ee Lattes,
J1 Fallimento nel Diritto Comune e nella Legislazione Bancaria della Repu-
blica di Venezia, 1880 ® Bo BropH:s M asi, Del Fallimento e della Banca-
rotta. T. I, 1883, BT EOTOpOME HCTOpPHYECKOe MNpeIHCIOBie OTHOCHTCA KB
BoxossH.
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cratyTaxs [liavenns, Bpemin, Boronbu, muOrza cpens APyTEXD,
IOCTaHOBIeHi#, Ge3b pasimuid, Eakb Bb CTATYTaXs MHIaHa,
I'enyn, diopernin.

He crxbayers ogmako xymaTs, yToOH HTAIiaHCROE CpexHe-
BEEOBoE mpaB0 COBepmERRO pa30pPBAIO CBA3b Cb PUMCKEME.
»OBO TOIbKO, EaET rosopETH Pamyaps, yiepEaloch oTh Cxb-
DOro moJpamaHid PHMCKOMY IpaBy, HO COXPAHHIO €ro npejanid,
CCHIAJIOCh Ha €ro HCTOYHHEH, 00paimaJtoch Kb II0CCaMb; HO BB
TO e BpEMS He OHJO HRJZOCTATEA BB HOBHIXH IOJOKEHIAXD,
BH3BAHULXD PasBEBABmIAMECS H0TpeGHOCTAMH '). CpexnerbroBre
EOMMEpCiaJuCTH, B3cabioBaBiIie BONPOCH O HECOCTOATEXLHOCTH,
IOCTOAHHO O0pAamAJHCh K PEMCEOMY Hpasy o ero mosfabimmMs
HCTOJIEOBATENMD.

§ 12. Usp pasmooOpasEuxb Ha3BaHill, MPHCBOGHAHXD He-
COCTOATEALHHMD CTATYTaMH, HaumGorbe pacnpocTpaReHHEIMD OH-
x0 fuggitivi, uTd 00BiCHAeTCa YACTHMD (BrCTBOMD ZOIKHHEOBD
0T® CcBOMXD KpenatopoBb. Cuaoso decoctor, pbaro ymorpeGase-
Moe craTyTamu, GRio HamGorbe yuorTpeGuTeasnHO y cpexmenbko-
BEIXD IOpECTOBB-nucaTerelf *). Korkypcroe npoussoacTso npumb-
HAX0Ch B GoabmuHCTBE rOpojoBs TOJBEO Kb EyNNaMT H GaH-
kepamb. K1 HecocrosTeisnnMt meroprosaro kiacca mpumbaa-
xuck oco0us, Gorbe mareig MEpH, Tak’s OHE HOIb30BATHCH MATH-
XETHEI0 OTCPOYKOM, JONYIERHOW BB HMMIOEPaTOPCEid mepioas
pumckaro npasa. Bt Benenim m I'eaym He cymecrBoBai1o pas-
JmYid MeR1y TOPOACKHMB U EymedecKuMb Kaaccamy,—Genuensis,
POBOPUAH BB TO BpeMd, ergo mercator, a moromy snbcek He cyme-
CTBOB.10 TaKOro pasaBoenis. Ilo oTHOWeRil0 B HHOCTPAHIAMB
NOCTAHOBIERiA CTATYTOBD INPEACTaBAIOTH pa3noobpasie: OXHA
noxseprain uxb Goxbe crporumt mbpams, Apyrie npupaBHHBAIH
HXDb Eb COOCTBEHHKIMH IpafjaBaM’b, HaKOREUSH HHHE OTBeprald
BOBCE BO3MOEBOCTb KOHKYPCHAr0 NIpPOM3BOACTBA HAAH HAMH.

Renouard, Traité des faillites, I, c'rp..2l.

) Decoctor, o6BacHaeTs CTpaKKa, MPOHCXOAUTS OTT c1oBa decoquo, uTo 0Go-
SHAYALTH MOCTeNeHHoe YMeHbImeHie My yniecTBa RoaxHuea (De mercatura, 288).
Takoe £e¢ o6pacHeHie saers Ckauda (Tractatus de commereiis, §2 gl. 5, n. 173).
Kpoxd Toro cymecTBoBaIo He MaXo W APYIHXT HasBaHil, kak® cessanti, T. e.
npekpaTHBmie miatexH, falliti mau fallentes, T. e. He HcmoxHEBIIie o006d3a-
TeAsCTBS, rotti HIH bancarotti,—9Tv BHpaEeHie IpoHCXOAHX0 0TF 06H9af oO-
POEMIHBATE JABEY GAHEMDA, CTOSBIIYHD Ha miomaxu (banca rotta). Ilocabamie
ABa TePMHHA HOJAYYHIH oflieeBpomelicikoe pacnpocTpaHeHie.
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§ 13. Bn Goabmmncrsb ropoxosr abiamm o HecocTosTens- Togoymmoors.

HOCTH 3aBBANBRIM COCIOBHHE TOProBHE CyAH, HO BB HEEOTO-
PHXB rOpojaX’h COSAABAIHCH OCOGHA yupeXEieHis Axa srodt mb-
au, Takd Bb Berenmim Owam sopraconsoli, Bs I'eayb—magistrato
dei rotti '). Camoe mponsBoACTBO EOHEYPCHOE COBEpIAIOCH B
0CO00MB> COEPAMEHHOMD HOpSAEh, € BO3MOKHOI OGHCTPOTON *).
Boo6me cpeanerbroBoe uTaliaHCKOE mpaBO, BH HIPOTHBOIO-
JOEHOCTh PHMCEOMY, yibifers SHAYATENLHYIO pOXb CYIy BB
b1t Bajgsopa 3a EOBEYPCHEIMD OPOH3BOACTBOM'B.

. § 14. Ortnomerie KB IOAKBHEY OHI0 HEOGHEHOBEHHO CY- Jxvsms mo--
poBoe. OHO 00BACHEETCA TOCIONCTBOBABIINMD BSIIAOMT Ha He- c¥3zorsizxe--
COCTOSTeIbEHXb, R4Kh HA AHND, OHTAIOMEXCE NyTeMb OOMaRa oot
0CBOGOARTECA OTDH JEFABIIHXH HAa HUXB J04ross. Decoctor
ergo fraudator - TakOBh OCHOBHOH NPHROUID, H3bL KOTOPAro
ACXOJH.TH 33KOHOIATENLCTBA Bb CBOMX'H NOCTAHOBNEHIAXH M IOPH--

CTH Bb CBOHXD H3cabioBamigxs. CTpakKka Be BaxOZATE JOCTA--
TOYRHXD BHpameRilt 118 0603HaY€Ris HECOCTOATEIBHHXH, KOTO--
PHXB OH% IpH3EAETH 3a pessimum genus hominum °). Heco--
cTOSTeNbRHe, He $BHBilliecd IO HepBOMY HPH3ERY, IOABEPraJich
330YHOMY MSTHARil0, JHIIA.IUCH BCIKATO IOEPOBUTEIBCTBA 33EOHA.
Herto me cwbiab molp CcTpaxoM’b Baka3aHid, OKA3ATH HMD Ea--
Ey©O JH60 moMOmp WAA NPHESTh BB cBoft aoMt. Hecocrosress-
HHif HMCKJAOYAICE M3H COCTABA KODPNOPANiE H HE MOTB y&e 3a-
HEMaThCd Eako# amGo Topromielf. Jna posmcramia mMymecTea .
HeCOCTOSTEAPHHE MOTr'h OHWTh NOABEPrHYTH NHTEB ropasio 6o-
xbe FecTopolf, Hemeinm Ta, KEOTOpad AONYCKAAACH BH OGHEHO~
BEeHHOXD cyzeOHoMs mpomseoicreh ‘)., TamecTs AnyAnXD mO--
cabacTBift HECOCTOATEALHOCTH Iajata He TOJIBEO HA CAMOr0 BH--

) Cx. Lattes, Il diritto commerciale, crp. 311.

?) HcxawueHieMT BB BTOMB OTHONEHIH ABAAXach Bememid, rad JHEBHAA--
Iig Npojoaxaiach HHoras mo Ehckoxrko 1Brs (Lattes, Il diritto commerciale,
crp. 318, nprNM. 20).

%) De mercatura, p. 289 u ap. Ilo cxoBans® Basxyca, UPEBOANMEME
CTpaEEom, ROXXHNEH HecoCTOSTeNbHHe more antiquissimae legis dilaniandi.
creditoribus tradendi sunt. Eme sHepruunde BHpaxaerca Crauga, mo MHB-
Him xoToparo decoctor equiparatur latroni et furi. (Tractatus de commerciis,
§ VII, gl. V. n 149).

9 Lattes, Il diritto commerciale, erp. 311.
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HOBHHKA, HO H na GIH3KHXD pommvb, RaEb BOCXOJAIUXT, TAED
H HECXOIAINXB.

Kak® By cypoBo OHI0 OTHOIEHie 3aKOHOXATEIRCTBA H
IODHCTOBE Eb HECOCTOATE.IbHLMT, TBMB He Merbe cpexmesbro-
BHE TicaTeld 10 TOPrOBOMY NpaBy AONKEH OK.IH NpPH3HATH
TOTF 2KTH, YTO HECOCTOATENBHOCTh MOMETH HACTYIHTH IIOMUMO
groro Hambpenia nomgmusa. Crpakea onpeabiasers mousrie
0 BecoCTOSTEILHOME CabayomuyMs ofpasows: decoctor est, qui
fortunae vitio, vel suo, vel partim fortunae, partim suo vitio,
non solvendo factus, foro cessit ').

§ 15. O6mnaprerie ‘HecoCTOATEABHOCTH MO0 HOCKBI0BATE
i no codcrBenHoff HuuMiaTuBb XoA®HAEA WIM HO TpPeGOBaHiKW
EPEANTOPOBT H.IH HAKOHEI'h 110 HOYAHY CaAMOr0 CyJd, YTO BOPOYCME
Berphbuatocy oyeenr pbako. Db mepBows cayyals owb 0cBOGOE-
Jajics OTH HeMeJIeHHArO apecTa HJI APECTOBHBAICA BH COOGCTBEH-
HOMB J0MB, 4TO ORLIO 3HAYMTEIHHOI JbIOTOK IO YCJOBIfAAMT TOTO
BpeMeRH. 3a TO0 OH'B 0051388 6HLIB CB HOAHOO 100pocoBbeTROCTHIO
NPeiCTaBHTh Bh ROPOTKilf CPOED BCH CBOM KHUrd, MHCHMA, HH-
BeHTaps ¥ GaiancT. Cabayerw 3aMBTuTh 0fmaKo, 4TO JaJeEO He
Bck ropoga Jomyckala Takoli cmocoGn o'mpmm EOHEYDCHAro
DPOH3BOJCTBA.

Memay Thys 1omymenie co6CTBERHATO IPUSHARIA OHLIO BECh-
Ma BaRNO Bh BEAY CYPOBOCTH OOpaluleHid ¢b JOAEHAKOMD, He-
COCTOATEJAbHOCTH KOTOPAr0 OTKPHBAJIACH IO Tpe0OBaHil0 Epenu-
TopoBb. IIpervasias nmoxo6Hoe TpeGoBaHie, EPEIATOPH O00S3aHK
OH.JA TPEICTABHTb KaKD JOEA3ATEIbCTBA CBOOXH NPanh, TAKh H
BaJINYAOCTh HEONAATROCTH HAM no Kpaline#t mbph npusnaxoss
ed, YCTAHOBAEHHHXD Bb CTATYTAX'h. TakAMH NPH3HAKAMA HAID.
Bb boxronnn cayspan GesBuxognoe npedHBaHie JIOXKEARA BB
co0crBeHEOMT J0MB BB Tevyenie 3 gRelt, 3akpHTie TOprGBaro 3a-
BeleHid Bb Tedenie 3 GyAHMYBHX'D AHEll 0e3b 00bABIEBis NPAYARE.

§ 18. Beabacrsie 3asBrensaro TpeGoBaHis XOJAKHWED NpH-
3HBaJCcd BB caMHil kOpoTKi#t cpoks. Ecam oHB He mpexcrasisis
JOCTATOYHATO O0e3Meyenis MJH BOBCE i€ ABIAICH, TO HEMEAAERHO
3aET0yalIcad Bb TiopsMy. Ilo OTHOwWeRil EB HecOCTOATEILBOMY
H0JEBUEY JIONMYCEAJIOCH 3a1ePHEAaHie BO BCALOE BPeMs H BO BCAKOMD
mberh, 1ame Bb MBCTax®, MOIB30BABINIAXCA BB APYIHXH CAyYadaxD
npasoys y6bwmma. Bce mMymecTBO J0MKHAER, €ro TOProBHS

1) De mercatura, ctp. 289.
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EKHHTH H KOPPECHOHAEHIid MOJBEPrainch 3aapecToBamifo. 3aTbMs
OPOH3BOARIOCH OGBABIEHIe O HECOCTOATENbHOCTH JOIEHHES H
€ro KPeluTOpOBb.

HecocTosarersROCT HAcTynala He Bb MOMEHTH IIOCTAHOB-
JeHid CyAa O UPH3HAHIW JOAEHMEA HECOCTOATEIBHEMB, & CO Bpe-
MeHn O0HAapy®eHid Upu3HAKa HecocToaTeabHOCTH '). DBmpouems
MOMEHTD 00hfBIeHid HecOCTOSTENbHOCTH He aMExh TorAa ele TOro
Ba:EHAT0 3HaYeRHid, EaKoe OHT uPioGphas BB coBpeMeHBOMD KOH-
EYPCHOMD [POH3BOACTBE.

Kpeantoprt 06s3a8H OHJIM SBMTHCA H NpeIbABATH Tpe(o-
BaHid BB YCTAHOBIEHHNH CDPOED IOJH CTPAXOMB IOTEPA CBO-
axb OpaBs. Kpomt OONWYHHXD [0EA3aTEABCTBH CBOMXhH Tpe-
GoBamilf, M0 HBROTOPHMB CTATyTaMP EDEIHTOPH JOJEHH OHLIM
noZkpbuATE EXH NpHCATON.

H3p cpean EpeiuTopoBs H3Gmpaics oCOOHH# EOMUTETD,
sasuBaBmiitca capi di creditori mim sindaci, na 0613aHBOCTH
EOTOparo JAesa.i0 pO3HCEAHIe WMMYIIECTBA HECOCTOATENbHATO,
VIPaBIEHIS MDB, NPEICTaBUTEAbCTBO ZoXKENEA Ha cynh. Ha wie-
HOBD 9TOTO KOMHTETa BO3JIaraiach 0043aHHOCTh IPOBEpKE mpeins-
ABIdeMKXD KpeauTopaMu Tpebopamif. Kb yuacrio Bp KoHEYpCB
Jomycgaanch Bch EpeauTopsl, XoTd OW TpeGopaHid HXD OHIH
nocTaBIeHH BB 3aBHCHMOCTh OTH YCJOBid MIA CPOEa, eme He
HacTynuBmAxs. MHocTpanHne EpeauTopu mo HEEOTOpHME cTa-
TYTaMB CTOSIH Ha paBHE CB MBCTHRMU, mO JPYruMt YI0BIETBO-
paaHCh TOABEO HOCAE HHXE.

§ 17. CpennepbroBoe EOHEypCHOE NPABO 3HAJNO MHPOBYIO
crbary, kakb cmoco0h mpekpamenia mpowssoacTsa. Hajo Toan-
k0 3amBTETH, 4TO NOCTaHOBACHIA 0 Hel EKpailHe Pa3HOOGPA3RHHL
HiroTopue cTATYTH yCTaHOBISAA CPOED, IO MCTEYEHid KOTOPAro
BO3MO®HA OHJa MupoBas cabira, sanp. BB 'enynm 8 mbcaness,
JApyrie Tagoro orpaEmyenis He sHaau. CaMoe GOJBPIIMHCTBO
EPeiuTOpOBh, TpebyeMoe aasa cuin cabagme, OHJIO Jaleko He
-opaHaroB0 Hamp. BB Iliauennt GesycioBmroe GOJBIDMHCTBO, & BB
Ilazym—oTHOCHTEAbHOE; CB TeueHieMh BPEMERH BB 3aKOHOJIATElb-
-ct8b 0ZHOTO M TOro #Ee ropoja MPOHCXOAUAH mepeMBHH BB OTHO-
meHin ReoGX0AMMATO YHCIA EPeAATOpPOBS. BB HBKOTOPHXB cTaTy-
‘TaXb ToBOPHTCA O HeoOxoamMocTd ceEpbmienis cxbiem asropure-
‘TOMB CyAa, BB APYIAXD 00h 9ToMB He ymoMmHaercd. Ecam gox-
&AEED ycombas c6bxath, To 114 3aEdOueHis Mnposolt cabikm

) Maammess; Her. oucprs, crp. 70, ccHAEa Ha Casaregis.
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BO3BpameHie ero Guao BeoGxoxmmo. Jag oGesmeveHia ero AHY-
Hoft GesomacHOCTH eMy BHJaBaJaCh 0co6ad rpaMora salvo-
condotto.

m:f § 18. TakoBH Bh OOmMEXD YePTax® HOXOKEHid EOHKYPC—
giz.  Haro mpaBa, BHPAGOTAHEHSA CpelHeBEEOBOIO HKHSHBIO HTaXi-
aHCEHX'H ropojors. Biarozapa Hopb#imumt mscabaobaniaMt cra-
TYTHArO NPaBa ME MOZEMD BO3CTAHOBUTb Ch JOCTATOYHOK IOJX-
HOTOI0 NPONECCT PA3BHTIA ROHEYPCA BB EaRAOMB H3D BamBGH-
mEXH TOpPOAOBS, MOCAYEHBIIEXH 06pasmoM® Aid Apyruxs, Menbe-
3HAYATEJNBHHX'D.

HanGoxte apesBHMT HCTOYHHKOMD CTATYTHATO EOHKYDCHAro-
npasa npexcraBigiorcs Statuta judicum petitionum, noaBuBmisca
Bh Bemenim BB 1244 roay '). Bssromt namatemet mMu Berph-
uaeN's 3aYaTEH KOHEYDCHAro OpPaBa, KOTODHMD CYHAEHO GHIO-
IIOCTENeEHO Pa3BUBaThCA B Tedemie croabridi. ,IlocranoBagems
Ha caysad, ecam Ha Eoro JEGo u3F Bemenmiasmess, o6peMeHeH-
Baro TAReCThIO A0ATOBH cBHme 100 BeHemiaHCEBX® JAADPE, HO-
CTYOHTH &KaX00a, 9T0 HE XOYeTh IAATHTh, H eCIH Kali00a 5Ta
OEaEeTCd CIpaBeiauBolo, a Oyaers ycMoTphEa AypHas ciasa o
JIOAZEHEE, TO TARKOro A0JIEHEEA HO 3TO# upnYHEE B3ATH W Aep-
ZaTh IOAD 8PECTOMB, & HMYIECTBO €ro, ABHKHMOE H HEeJIBHEHR-
Moe, pastbAATL B COXDAHHTH AAd YAOBIETBODEHiE EPEIHTOPOBDH.

‘ Cs romma XIII croakria mpomcxozsTh pasiHuie BH IOA-
CYAHOCTH JMI'B, HPOCTO OGDeMEBHNXD JOITaMH H COOCTBEHHO-
gecocrosTeabEHXE (fuggitivi). Ilepsue ocrasaimcr moxs BBAB-
piems judices petitionum, Torza EaE® Xad B'ropnn CO3ARHA.
6uaa ocobas 0OpuCAMENis—sopraconsoli.

B3 1290 roxy cocrogaoch mocTaHOBIeHie, 00dsyiomee EaB—
naro, unkbiomaro kaEoe Ju60 EMYMECTBO HECOCTOATEILHATO, BB
Tevenie 8 Amelt co Bpememm mpexnaBIemid TPeGoBaHid EPEAHTO-
POBB BOSBPATHTS BEMb NOXb CTPAXOMD JXEHEKHAro BSHICEABiL
B pasmbpt 5°/, crommoctr ed. Ct Apyroit CTOPOHH IOCTAHOB-
Zenie, msaanBOe Mexay 1329 m 1339, ofesneymsano mpasa THXB.
A0, KOTOPHA JXOBEDHIH CBOe HMMYIIECTBO HECOCTOSTEABHOMY
b BB nmorsaxd. Torp e 3aEOED AONYCTHIS BOSMOZEHOCTS
maposot cxbakm.

Jpyro# sakoRb, HSEAHBHE OEOIO TOre Xe BPEMEEH, Bb.
npaszenie joxa Janzozo, mubas cBoelo nbiblo yCTPREATH BCE~

1) Pagano, Teorica del Fallimente, I, ¢3p. 34 m cxdx..
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Eie OGMAHH, BOSMOKEHHE IpH NpOJa®B WMymecTBa AONKHHES.
B1 Bmjax® mnpepynmpempeHia oOMaHa NpOAaEa JNOJEEA OHJIa
OpOHSBOARTECA HenpembEBO my6auwyno, cb aykmiona. Hpomb
TOr0 OTH MOEYNMMEA Tpe6oBaJach mpHcara, 4To cibika, 3aRIi0-
YeHHAS EMB, coBepmena Ao6pocopbcTHo, Gest Bcararo mambpe-
Big EOro an6o OGMAHYTE.

3agoms 27 mapra 1395 Bacrampaab, 4TOOH EOHEYDCHOE
IPOHMSBOACTBO HAYHHAJOCH TOTYaCH HOcAL oOBABIERid AHna He-
cocroaTersEuMs. Bb sakonh 1425 Onuro mocTaHoBIeHO, 4TO
BCSBifl RoamHEEE, Eotopull no mMebmilo sopraconsoli He Mors
VILIATHTH CBOEro XoJra BB TedeBie 2 rbrh, K0oaEeRns OHIE GHTH
npasEaBs 3a fuggitivus. Tors &e saromT npejocTaBAdND SOpP-
raconsoli mpaBo IOCPEACTBOMT NHCEMD HJH HNOCIAHHHXBH TPe6o-
BaTh BH/AYH UMYIIECTBA HECOCTOATENbBAaro, Ghkxapmaro ®s®H CBO-
€ro ropoja Bb ApYyroii.

B® 1441 rony OHJ0 OpHSHAHO, YTO AJd CHIH MHEPOBOi
cxbakr Beo6xoxEMo coriacie GoasmmuECTBA °/, BCEX® Epexmro-
POBB. JTO NOCTAROBJEHie NMPOIEPFANOCH HeX0aro u Grio oTMB-
HeHO BB 1487 roay, ycrynmep MbcTo HpPoCTOMY GOALIIHECTBY.

TaroBa EapTHEA DNOCTEIIEHHATO HACJI0EBiE KOHEYDCBAro
npasa ropoxa Bemenin. Oro dAcHO 06HAapYyEHBAETH, YTO EAEI0€
orakIpHOE HOCTAHOBIERie BHSHBAJOCH TERYIE HOTPEGHOCTEHIO,
AocTaToyso HasphBmero, a He OOmMEME OGAYMAHEWMT ILTAHOME.
Iopanors mosBienia mocTaHOBIEHi# oxHOTO 3a IPyrMMB Ipex-
CTABIZETCA COBEPUIEHHO CJIyYalHEIME.

§ 19. I'enys mepeas mpeicraBuia o6pasems CHcTeMaTHYE- K %00
CEaro o6BelMHeHiss BCEXD BHPAGOTAHHHXD AOITHMT BpPEMEHeMT JPaso [eEyX-
HOPMB EOBKYpcHaro mpasa. B® 1498 rozy wmspamm Onum Sta-
tuta et decreta communis Genuae, BF KOTOPHXTH BTOPAS KEHHTE
6naa osarzaBiena: De modo dandi magistratum ruptis, vel se
absentantibus vel latitantibus mole et in fraudem creditorum.
»110CTaHOBISEMD Ha CIyuaf, €clH ETO CTQHETH HEeCOCTOATeXb-

HHMD HAH CEpOeTcd, & Roarb ero Oyiers cshme 50 imps, Ha-
SHAYATH KOHEYPCH BB ONHCAHHOMD HHEe mopajkh, Be mBave,
EaED TOJIbRO IO TPeGOBAaHi0 EPEIATOPOBS, & HMEHHO, EKOria Epe-
JATOPH JOJEHWEA, NPEKPATHBIIATO TOProBA0 HIH Gbmapmaro
HIE CEpHBImArocd, Bb uacid ne membe 3, npeacraEyTs mpeas
oreaMt B3H dominorum vicariorum domini potestatis Januae B
001aBaTH ce6d BEpHTEIIMH YEA3AHHATO JIONEHEEA, GBEaBUIAIO-
MAHM CEPHBIIAarocs,  morpe6yioTd yIpemjeHid EOBEypca; mpoBB-
PEBB HXH Tpe6OBaBiA, MATHCTPATH JOJEEHD BHSBATH CAMOro

2
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HECOCTOATE.bHAr0, ecAd ORL He CLPELICA, & eCId CEpPLLICH, BB -
308Db 1baaerca ero cempl, ecam Tarosylo nubers, aecan AT —
GaIumaiIAMD POXCTBEeHHHKAMS, ecln HXDb myberts, a ecam wbrs,—
cocbasMBb. 9TOOH OHH, €CIH XOTATH, BO3Pawald MPOTHBD YYpem-
JeBis EOHKypca HaXh AMYMECTBOMB HECOCTOATE.IHHATO AONBHHESR
U IPEXCTABHIA JOCTATOYHEIA OCHOBAHIA; ecId Ke BHETO HE Oy-
JeTH BO3PARATh MIM He MPEICTABATH AOCTATOYHKX'D BO3Pamenil,
TOrJa HAYHHAETCH IIPOH3BOJCTBO, BH3HBAKTCA BCH ocraipHHE
EPEIUTOPH HOCPeICTBOME 00BABIEHiA, BB KOTODOME CoO0maercsd
Bce, Yrd mpomcxolwno mpeld marucrpaToMs. 3arbum cabayers
BHGODD EOHKYPCHArO HPAaBIEHif, BB COCTABH EOTOPAro H36Apa-
I0TCA EPEIMTOPH GOJBLIMHCTBOMB rolocoss. Bb wdcio wiesoBs
npaBienHid, COrJIACHO Cb HACTOAMEMH MOCTAHOBJCHIAMH, MORETH
nonacts Bbpurers, mmbiomiit TpeGoBamie Ha cymmy He Merbe
25 aups ¥ NPATOMB NOATBEpHEAeHHOe EaaTBow. I[loToMs mpas-
Ienie, koTopne OHJIO M30paHO, HA3HAYAETDH MOMEYATENs Kb AMY-
mMEeCTBY HECO.TOATEJBHAr0, Kb EOTOPOMY HIEPEXOIHTH YHpaBiemie
EMYIIECTBOMD W NPOTHBE KOTOPAro IIpershaBidioTcs TpeGoBaHid,
IOTOMD COOHPAETH BCE MMYMECTBO HECOCTOATEALHAro, a Tak®e
EHETH, IOKYMEHTH H pasnbisers Bce MMymecTBO MemXy Eperd-
TOpaMH COIacHO CB OpaBaMA EAEJaro, ecid OJHOBDPEMEeHHO
npe1bABAAITS TPe0oBanid, A Ch IPCAMYIECTBOMD Bb YAOBIET-
popenin pankbe npeanasmBmuaxs Tpebosania (!) M kamauit rpern-
TOpP's, MOAYYHBUIIY yrOBIETBOpeHie BIOARE MJIH yacThbiO, 0643aHD
JaTh MOPYYHTEAHCTBO BB TOMB, 9TO PasiBiATH moayueHHOe CB
xapyramn, EMBlouUEME paBHOEe WpaBo, #@ mepeiacTd TEMDL, KO-
tropsie EMBIOTH Jyumis npasa, H 3TO LOPYYATEABCTBO AaeTCA
Ba 3 roza. Y ma mocranoBiemin, mopyuyenisa, o6baBienia H mpo-
M3BOJCTBO HpaBleHid He MOEETH ONRTh HAKARMXD HKaI00B“.
C6usymBoCTH HOCTaHOBNEHil, Reymbias KoHCTpyRmid iopa-
XAYeCENXD NONOFKEHifl ACAO BHCTYMAIOTH BH NPHBEACHHOMB OT-
puBel craryra. B parspbitiiens pasBaTim NPOMCXOAEIE He-
3HAYMTeNbHHA mMsMbHemia jo 1589, ®oraa CTATYTH remyackis
OHJH BHOBH HEpecMOTPBEN W W3JaHK BH HOBOM pelakmim mOXB
nveHeMt Statutorum civilium nuper reformatorum reipublicae
Genuensis. IIpoTust npemnmxt moroxkeni#t sambuaerca wbroro-
poe pasBurie 0CcHOBENXD Havaxb. Hamjuit BBpmress, o6iaxato-
mi#f TpeGoBaHIEMHE BB YeTHpe pa3a 60JbIAMH CPABHHTEILHO CB
3a4BIEHHHME KDPEIATOPOMB> — HCmoMDb. HMBa® mpaso ocraBo-
BUTb OTEDHTie HecocToateabHOCTH. Jad coBepimeHia MEpoBOiE
cxbign joammuky jaBaica BOCBMEAMBCAYEHE CpoBB, mo HCTe-
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YeHi® KOTOparo goimeHs Ouab BenpeMTHEO mpomsofita pasab.as.
Honutem EB ycrpoemito muposoit cabaku Be ocTaraBIHBAJH
X0Aa JAEBAJANIE W CYMMH, cOGHDREMHH OTH IPOAAEH, JONAHH
O6uam Outh mombmenn B GesomacHoMt MEcrh.

T'TABA TPETDBI.

®parEnyscEoe mpaBo.

§ 20. Iloas Biisniemh WTALiaHCEEXD EyIIOBB, pacmpo- Iepsnsxipx.
CTPaHUBIIEXG CBOI0 TOPropylo AbateabnocTs Ha BamEEBH#mwia ro-
poxa loxHO# PpaHnim, E3BBCTHNA cBOMME SPMADEAMH, NepelLId
BB 9Ty CTPaHY MHOTif NHOJOEEHI# MTaliaHCRaro KOHKYPCHATO
npasa. Hrariancrie kynmu TpefoBaim oT1h MBCTHHXB BiacTelt
IpeiOCTaBNeHin HMB TOro e oOe3lmedeHis NOpPaBh, EKAKANMD
noab30BatHCh ORM Ba cBoelt pozumb '). Ppammysckie rocyzapm,
CHABHO JAOPOKHBUIIE Pa3BHTieMP HPMAPOYHO# TOPrOBIM B'b BHAY
AaBAEMHX'B €0 J0X0JI0BH, MOHATHO CI'GIIAIE Y0BIETBQDPHTD STHMD
TpeGOBaHIEMD HHOCTPARIEBb.

lpexnpeEaTHA ¢pasny3cEMME EOpoasMM MEBDH IpOTHBS
HECOCTOSTEAbHOCTH MMEIE IpexAe BCEro YrOAOBHHHE XaparTeps.
Bs ocrob 3aK0HOBT TOro BpeMeHH Je®al0 NpepNocIoEenie 0
310RaMbpeHROCTE BCAEO# HeCOCTOATENBHOCTH.

IlepuM1.  3aK0HOMT® BB 00.JaCTH KOHEYDCHATO IIPABa
aBigercd yeasb Ppanmucka I, zasmmi#t 10 orTabps 1536 roza,
EOTOpHil coaep®ETH cabayiomis pacmopaxenia. ,IIpormes
GaHEDOTOBD JONZEHO OHTH CTPOTOE IPOH3BOICTBO IIOCPEACTBOMB
pascabrosanid, mpASHBA BB CyAB, OYHO# CTaBEH CO cBAAbTeasMm
AAS PACEDPHTIA 06MaHOBD H 3A0ymOTpeGiemilf, AomymeHHHXB
HMH, XD UPHRA3YAKAMH ; BXB 00pasa KH3HE H CIBAOED, Kaks
NpeAEeCTEOBALIIAX:, TaED M NO3XHBAWNXB; BpeMeHH, Koria
OHH CTAITE HECOCTOSTE.ILHRMHE; Bpela M YOHWTROBB, KEakie OHH
JIpPBYEHEIE J1BIAMb, KOTOPHMB 0013aiHch paboTaTh; IOXBEpr-
BYTh ThiecHOMy HRaka3amiio, BAJIOEHTh Ba HEXD OHICHEMED H
noMbcTaTh Yy mO30pEATO CTOA6A“.

Bropux® 3aEOHOMB, OTHOCAMEMCE Eb To#f &e 0061acTH,
npeacTapiserca yeass Kapaa 1X, mspamemi#t Bp 1560 roxy.
Ilpeanucusas crporoe m npumbpHOe BakasaHie BB OTHoWEBiH

) Pagano, Teorica del fallimento, 1, crp. 59.
DA
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GaHEPOTORD , 32KOHD NPEAYCMATPHBAETH CIYY4H UOLJIOEHATO
nepeyspbnienia mMymecTBa CO CTOPORH HECOCTOSTEABBATO NpH
HOOMOIIA IOACTABHHXD JHNG. TaEAMB GaBEPOTaMB, & TAK®e
AXD COYYaCTHHRAMD 33EOHD YrpOEaeTs KOEQUCRamiedl mmyime-
CTB2 B YJIEHOBPEJHTENbCTBOME 6e3b BCIKAr0 CHECXOXJEHId. YEass
1579 roga, mszamen#t 'empuxoms III, Toabro moaTBepimns 9TH
IOCTaHOBJAEHIA.

HurepecHoe ABIeHie mpeicTaBIfeTh PACHOPAEEHie TOro xe
T'enpuxa III, nocabzosaBmee 25 iloma 1582, mnpeamuchpaBmee
Ha3HaueHie 0co60l ROMMHECCIH H3B TPEXD YJIEHOBDH X1f MPOCMOTPA
Bckx® abav o HecocroareabrocTn, mMbnmuxs Mbcro sa mocaka-
mie 20 abrs. HeoGxoammocTh sTolt MBpH 00FaCcHEIETCE BO BBEAEHIA
ED 3ak0By cabiyommmn MoTmpaM®. ,MH DoIyImIE He Malo
#a106s Ha abra o BecocToaTeAbHOCTH B GaBKPOTCTBB, EOTODHS
CTaHOBATCA Teneps Goake YacTHME BT HameMb rocyaapersh, uhusn
BB IpexHee BpeMA; OIHA W3 HEXD AOCTORHH comarbmid, Eoria
BOSHHEAKTD BcabicTBie YOHTEOBD, NPHYWHEHHHXD HeJIaBHEMH
BoIHeHiaMEm BH Hame# crpanB, waun Bcrbicreie Eopa6aerpy-
meHiff, Epa@H HIE HHEXD HECYACTHHXB COOHTift; apyrie xo-
crofien mpuMBpraro RakasaHid, motoMy uTo XbianTca CO BNRMB
sanbpenieMs ThMH, EoTOpHe, He moTepnbps HMEAKOro ymepola,
CEPHBAIOTH 00MaBHEIMS 00Pa30MD CBO€ HMYIECTBO, 06peMEHAIOTH
€r0 NPHTBOPHO 3aJ0raMu, NEPEBO3ATH €r0 3a IPaHHNY, a HOTOMB
n cama GBryrs“. TakuM® 06pa3oMb, BB 9TOMT 3aROHE MH BH-
JEMP pasimuie HecyacTHOH m 310cTHOM BecocrosrearnocTd. Co-
rIaCRO CH HOBATIAMH TOTO BpEeMEHH HEOCTOPOEHOE GAHEPOTCTBO
JOAEHO ORA0 mpubamsmThca ckopbe k® sioctrO#f, wbMT K® He-
CYaCTHO# HECOCTOATEIbHOCTH.

Jpyroi#t xaparTeps HOCHTH yEa3h 1609 roza, wuszuHHEIE
opu 'eapaxB IV. OToTh 3aE0RT OWAT HanpaBieHds Ha IDAE-
JaHCEid nmocrBAcTBiE HECOCTOATEILHOCTH, & He HAa YroJOBHOE
npecabaosanie GaHEPOTOBS, KAED IpeXHie YEA3H (paHNY3CKHXD
gopoaell. ,Taxs Raks BH GoapmmBcTRE cayuaesh GaHKDPOTCTBA
npomsBojaTca ¢b OBanio oboramenia abrelt m HacrBAHEEOBE H,
9T06H CEDHTH Jyulle CBoe 310e HaMbpeRie, coBepmaiTh Iepe-
Aavy mMymecTBa AETAMT cBoMMD W HacIBAHHEAMT HAN HHHMB
GIM3EEMT ADY3bSM'B, BL BHAY S9TOr0 MK OGBABISEMD HHYTOE-
BuUME # HemMBomumE cEIn Bch Tagida mepegaum, LpOJaEH,
JapeRid JIBAEUMAr0 ¥ HEJBAEAMAIO HMYIECTBA, COBEPLICHHHS
HEIOCPeACTBEHHO HIM KOCBEHHO Ch OBAbI0 IMOBDERHTH KPENHTO-
paus“. Bb 8THX® CI0BAXH SAEANYAETCd NpPUSHAHIC HAYALE,
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ycraHOBIeHEHXS BB actio Pauliana. 9rors 3akonm®, mpmamasasg
HAYTO:RHOCTH YEA3aHRHXH DAcmopsmenilt, Bh TO &e BpeMd Yrpo-
&a1s mrpadoms BchMB coyvacTEEEaMB. OXHOBDEMEHHO sampe-
maxock IBHACTBATEILHRMD KDEIHTODAMT IOAB CTPaxXOMb Io-
TepH WXD OpaBb BCTYNaTh BB Rakid Ju6o corsamenis, cxbigm ¢
GAaHEDOTAMH H 1aBaTh AMD OTCPOYEH; IPEANHMCHBAIOCH mpecabio-
BATh XD CyACGHHMD HNOPEAEOMT CH IPABOMB JaXe COGCTBEHHOI
CHI010 3aJepEATh NHTAKIMAXCS OBRATH.

CnoBa cTporia yrposH GaHEpoTaMb BCTphualoTcd BB 3aK0HB
15 amBapa 1629 roga. Bukcrb c» 75D 9T0T: 3aROHD BBOAMID
moio&Eenie, FBCEKOBEO cMAryalolmlee IpexEHee CYPOBOE MOCTAHOB-
zenie. JBio BB TOMB, 4TO BB DpaETHES JaBHO Xomymena OHaa
BO3MO#HOCTs cessio bonorum. Ho &3 Takomy cmocoGy paspk-
mesis Bompoca OTHOCHIECH EpaiBe BegoBbpumso. Omo Guao
TOXBEO TepUMMO, HO He I0.Ib30BaI0Ch ypamemiewms. Ilooromy am-
na, npuGbrayBmid Kb Helt, TOJEHH GHJAHE HOIBEPrEYTHCE EAEOMY
HEOy s BEBuIHEMY HO30pHOMY EJxeiimenilo. ,MIx® o6xeEaim BB
PA3THYBHSA CTPAHHHA EOCTIOMH, BB OAHOMB MBcrd magbmarm
H& roioBy Eakoi BEROyAr npbrHO#, Yame Bcero seieHH#t, EKoOI-
Oakb, BH IPYyroMBb—EOD3EHY, BB HHOMT HPANBIAAIM SPIKES,
EMP EJald Ha el XeXbsHOe oXepelre, XD BHCTABIAIA Kb
1mo30pHOMY cTOACY, BD HHNXB MbBcTaxt 3a HAMH GBEain Maxb-
YHIMEHE Ch EPHEOMB M CBHCTEAMW, TAma NycTHe MBIEM H Eo-
mexsER“ '). 3akoE® 1629 roma oceoGoimas 0TH mOXOGHArO IMO-
sopa TBX® H3P ycTymaBmmxb JXOGDOBOJLHO CBOE HMYIIECTBO,
EOTOPHE CTaJH HECOCTOHTEIbHHMH IO HECYACTHOMY CIy9al0 H
6e3b BCARAr0 OOMAHA.

OcoGenHOe 30 XIS TOPrOBIH, IJS EPEIHTa COCTABALIO BB
‘TO BpeMd# TPaBO rocyAapeilf MPerOCTaBAATh COGCTBEHHOW BAACTHIO
JOXEHEEAMD OTCPOYRY BB HCHOJHEHIH HXP 0033aTEILCTBE ).
IlepsoBayarseo sT0 abaarocs Bb BHAB oOme#t MBpH mo RakoMy
HHOyAb OCO0EHHO BHJRIMEMYCd CJAyYal0, EaED HAOD. KOrAa
Pnrrnos-ABryCTs mpeOCTaBHIB HMONOGHYH JIBrOTy BCEME KoXZ-
HUEAMB—XPHCTiaHAMT BB OTHOMIEHIA HXF KPEIATOPOBE—eBpe-
€pb, nan Eoria Jiogosrgs CBaTol Zaxs TpexabTHIOW OTCPOUEY
X118 BCHXT JOAEHAROBD, BEHCTYNAOIMMXTE BL EPECTOBHE MOXOXB.
Ho poocxbacrein ata Mbpa crana mpemBEaTECE H MO €XHEMYHEIME

HRénouard, Traité des faillites; I, crp. 50.
%) O6Huait, 3aHMCTBOBAHHHA (PAHIYSCEEMH EKODOXSME 0TTH DHMCEHX'B
SMIIePATOPOBS.
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cIy4adM’B, HOCPEICTBOMB BHJIAYH OCOONXD TIDaMOTH, HA3HBaB-
muxca lettres de répit Bs Baay macewm sioymorpeGirerilf, mo-
POEIEHHHXD BHJIAY€l0 NMOXOGHHXT IpaMOTTh, 3HAMEHHTHIN 0pro-
RaHCH 1667 roza, He oTMEHEBE MX® COBepiIeHHO, BBEAD HERO-
TOPH# HOPAIOKED Bh UXE ynoTpeGieHim.

§ 21. He menbe ussbcrauit opromaucy 1673 roza, muBs-
mii#t coel0 sazayero, MOXOOHO ceiyacs YEA3aHHOMY, CLHOCOGCTBO-
BATh IEHTPAJH3ANIN BIACTH NyTeMB OOBEIMHEHiA IpaBa, Brep-
BHE COEIMHHIB BH OZHO OTABABHHSA, CYMECTBOBABINIA X0 TOTO
BPEMEHH, IOCTaHOBIeHiA. XOT# OB mpeXBa3HAyalcs JId Pery-
IupoBaRid BoOGUIE TOPrOBHXT OTHOMEHi , HO TIJIaBHOI ero
nbablo GHIO. KakB 9TO IPH3RANH CAMT 3aEOHOXATENh, OXPABHTDH
B3aNMHOE Me&Xy Eymname jxosbpie m ofesmeuuts UX%H OTH 06-
MaHoBb. CoraacHo cb STEMS IepBui QpaBNy3Ckill K01eKCH, EAED
HA3KWBAKTh OpRoHanck 1673 Jroxa, yrbasers Bompocy o
BecocroareasHocTn ocoOu#t paspbas (XI), cocroamit mss 13
crateil. Cabayers npusHaTh OZHAEO, YTO MOCTAHOBJIEHIA EOJEECR
0 HECOCTOATENPHOCTH ABISIOTCA EpaliRe c1aGHMH, He BRHOCAIEMH
HOYTH HHYEr0 HOBAr0 CPABHUTEIPHO CB NPEJIIeCTBOBABIIAME
YEA3aNH.

Konexcr omperbasis neRb OTEPHTISA HECOCTOATEIBHOCTH
1EeMB ObrcTBa JOJEHUER HJIH HAJOKEHIeMP IeyaTell EHa ero
HMYIIECTB0,—IIOCTaHOBIEHIe, KOTOpoe He umMElo 3HaveHia BB
TO BpeMs, HO HOJAYYHJO ero Toapko mo3gke. Joammuenm 06A3EI-

BAJUCh Eb NPEICTABAEHI0 CBOEMb KDEINTODAMB TOYHON ommcH

Beero myymecTa. Cabays yrasy 1609 roza, EOZeECh ImpH3HA-
Batb HelbicTBUTENBROCTH 38 BCEMH pacmOpSweHiaMH, COBEPIIEH-
HHMHA JON:RHAEOMT B0 Bpexrs Bbpmreneit. Bw coGpamim kpexn-
TOPOBH GOJBIIAHCTBO CBOMMH MOCTAHOBJIEHIEMD 06A3HBAIO MEHB-
IIAHCTBO, UpHYeMT BOOPOCh phuiaica He TNCIOME EPEIATOPOBD,
a BeINYHHOI0 NPHMNALIeRAMAXD UMD Tpedopanilt '). KpeamTopams
OpefoCTaBIfIOCh IPaBO0 BHOOpa &IMEHHHECTPATOPOBH, KOTOPHIMB
BBBPA10CH HMYImMECTBO HECOCTOATEAbHAr0 Axs upoxaxm ero. Ko-
Jekch ompexbasnt cMepTHYI0O Ka3Hb 310CTERMB GAHEPOTaAMb o
Epynsui# jeHemHN# mrpadt BCEMT ero covyacTHEEaMB.
ITocTanoBieHiE 0 BHECOCTOATENPHOCTH, COJEPAABMIIACA BB
KofeEch, mpumbHAIMCL BE TOABEO KB KynnmaMb, HO BooOme LO

) 910 moaoxeHie mMpeiCTABAAETCA HOBHMT H OUOBHAHO SAHMCTBOBAH--
EHNMT H3% HTaxiaHckaro mpaBa—P agano, Teorica del Fallimento, I, p. 70.




OPAHIY3CEOE TNPABO. 23

BcEMs mecoctoarexsurMs ‘). Cxbposaternno 3akoRojaTens Jep-
Eajcd B3TAAAa NPOTHBOLOJORHATO TOMY, KOTOPHHA OHAT yCBOEHD
poocabicTein. OIEaKO DPAKTHEA TOrO BpPeMEHH BB BHXY IPO-
MaJHaro (JaETHYCCEAro Npeobaajania TOPropoit HECOCTOATEIBHOCTH
BaAT HeToproBoil, cMorpbia Ba moOCTAROBIAEBiA EKOjekca, EKakb
H& OTHOCAMiACA TOJNBKO BB HECOCTOATEIBEOCTH TOProBoif *).

§ 22. Bt npoMemyTOEs MemAy E3laHieMb Kojekca 167 33azomogarems-
H nogeieniems Toproraro YyJioxenia 1808 roza, ¢pamrmysckoe "”m,,
EOHKYPCHOE IDRBO HE TOJBKO He OCTAHOBHJIOCHE BB CBOEMH IIO-
CTYDATETHOMD JBHKEHiH, HO HANPOTMBE BHPACOTAIO 33 3TO
BpeMa HEKOTODHA CYIIECTBEHHO BAXEHK, OCHOBEHS HOJO&EHis
Bb YYeHIH 0 HecoCTOATeAbHOCTH.

Bt sToMB oTHOmeRiM 0coGenHHil HETEpECh NPEACTABISETH
8ak0ORD 18 moaGps 1702 roza. Mu muptanm, 9To mePEORaYaJBHO
Bb 28K0RE 160Y, a moToms BB kojekck 1673 Onua npusnama
BexbiicTeaTe bHOCTD pacnopaxsienii, COBepILEEEHXE BO Bpeld
Epeautopamt. Ho Bckopt Ba mpakTurl oGEapy®uniack Heio-
CTaTouHoCTh 9Tolf MLpPH 118 oGesnevenia mnpaps BbpHTezed.
»4dacto cosepmatores Goapluigd 310ymoTpeGieHid OPH HECOCTON-
TeABHOCTH KYNmoBh B BuXL meperaum, nepeykpkbnaermilt, mpm-
HATid@ 0043aTeJLCTBS H APYTEXT NOLIOEEHXD rbiictBii mpm
IOMOIM CTaYyEH ¢Bb HBKOTOPDHMH H3D KPEIBTOPOBH HJIH CO-
BepIIeHid HOBHXB I0ATOBF HJIN cyNeORNXD pbuwenilf, koTopas
HAPOYBO JONYCKAKTCHA HAKaBYE: HecocToaTeIbHOCTH Ch TOW
nkapio, YTOOH IPeZOCTABATH OJHAMB IPEEMYIECTBA IPEAb APY-
TEMH, YTO C0314€Th CHOPH Me&1y OpPeFRHBWMH I HOBHMH Epe-
ZETODAMH, HACTOSIIEMA M IOACTABHRMH U HPOHIBOJIUTSH OOJLLIIE
vOuTEH“. Bt pEpy atoro 2akoss 1702 roja mocTaHOBIAZeTH, YTO
BCb mepejayn, pacnopamenia u cibaku, a Takme cyieORna phure-
Hid OPOTUBD JOJNKAMKA, COBEPUIEHHHS BH TeueHie nocabaauxs 10

1) CaMB E0JeRch 3TOr0 Boupoca He pasphmaers, Ho Takoro MHBHiZ
AepxEaTca BCH COBpeMelHHEe HPHCTH, OE‘-HOBHBMIGL H& TOMB OGCTOI[TC.’IBCTBi,
9T0 KojAeKch BB ofHOMD MBerd (§ 3) maeTd: oco6Ha eme mocTaHoBIeHiA Iag
EyunoBs B 6aHrHpoBE (Lyon-Caenet Renault, .ll,c’rp.e')??, Esnault,
Traité des faillites et banqueroutes, cTp. 33). loaToMy 3aMBuaHie r. MarHmIeBa,
9YT0 «HCTOPHYECKO® uanpamel{ie q)pannysclmro 3aK0HO01aTeIBCTB& COCTOHIO
BB NOCTENeHHOMD 060co6aeHiH nponecca 0 HecoOCTOATEIRHOCTH KaR'h CpPCICTBa
OXpaHeHid Toproparo kpegHTa» (0uepks, cTP. 90) MoXKeTs GHTH NPUHHATO TOIBKO
OTHOCHTeIBHO MO03AHBAMAro BpeMCHH.

*) Kak® 3T0 MOXHO CYAHTH IO CYieOHHMT DPINIeHigMT, NPHBOIMMHME.
Rénouard I, crp. 93—94.
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Inelt mepels OTEPHTiEMb HECOCTOATEILHOCTH, NOJHHH OHTH mpH-
sHAHK HerbitcTBHTEABHEIMIIL

IlocTaBoBienie 3T0 OHJO 33@MCTBOBAHO M3h IPaBa IOPOAS
Jliora, Kyza oRo mporurao usb Hrarim.

Bucrynas ma BcTpbuy BHOBb O0HADYRHBUIAXCA Na IPAK-
iRt 3a0ymorpeGaeniit, 3akoHozatenrb Bb VEask 13 cemrabpa
1739 roxa npernECHBaeTh, YTOOH IPH OTEPHTIH KOHKEYPCHATO IPO-
H3BOJCTBA He JONYCKAIACH TPeOOBAHiA EpeIATOPa, Ipewae YhMT oHl
He OynyTs” npoBEpeBH cyloMb UPH yyacTin cBBAyUEXD BL TOMB
xbab eymmoss. HeoGxozmmocts sToif MBpH 3akoHOZaTCIBP 00%-
acagerb TBMB, uT0o mpu Ge3moparkb BH TOProOBHXH EHHrAXP H
HEONHTHOGTH CyZelt MOAI0&HLEE EPEIHTOPH Jerso0 Ao0@BatoTCA
gomyilemia mx® TpeGopamilt EB yuacriio BB EOHEypCE.

B1 810 #e Bpems mpousourna mepexaya rbis 0 Hecocrod-
TeAbHOCTH OTH O0MEXD CYAOBH CHEeNialbHEIMB, KOMMEDYECEHMB.
Ilocrs mBroropuxs Ekere6amil! aTo moiomenie OHJIO0 OKOHIA-
TeIbHO NPH3HAHO 3aKOAOMB 10 iwoEHA 1715 roma. Hcerwuenie
6u10 cnbrano Tomeko jxaa Ilapuma BB BELY upe3BHYaHHATO
o0pemeRenis EoMMepyeckaro cyia, a moroMy xbia o Hecocrod-
TEIbHOCTH OHIM MOpYYeHH npaso ropoga Ilapaxa. Bopouems
9TO0 HCRIIYEHie IMPOJepRAIOCH HEJO0Iro.

Bt revemie mbiaro croabria, BB oTOpoMB xbBiicTBOBAND
DepBHA KOIEKCH, HPOMHULIEHHOCTh M TOProBAS HA CTOXbKO
yIIA H3 OYTH Pa3BUTid, YTO SABAAACH WHOTPEeGHOCTP BB Iepe-
cuoTpb TOprosaro sakonoiarerscTa. Hao6xozuMocTe pedopMm
OHJa CO3H:\HA eme BB AOPEBONMOMIOHAYI0 90Xy H IOYTH Ha-
EaHYHB TrpO3HHXD co0HTIll yupemiena OHIA KOMMUCCiA A1d MPO-
CMOTP3 TOPrOBHXH 3aKOHOBE.

SaxomogaTeX:- § 23. Uswbmenis sEoHOMEYECEITO mOpAjiEa, MocrbaoBaB-
T30 n'v‘“‘"“”‘nuﬂ Bcnlmc'rme OpPH3HAHIA HOBHX'P MNOXUTAYECKEXD HAYalh, &
Tak#®e OTEPHTie HOBHXb PHHEOBB, mpiodpbremmrnxs ¢pammys-
CEHMB ODY&beMD BHABHHYAH emle Goabe HaCTOATENbHOCTh HOBOR
Eoan(HBANizn ToproBaro 3agoHojaTexbcTsa. (OcoGeHHO 3Ta IMO-
TPeOHOCTh OOHAPYRHBAJIACH BB OTHOLIEHIM KOHEYPCHAr0 IIPaBa,
BaED 3T0 ORIO BmocrbpcTeim mpmsHaHo npu ofcy®aemim mpo-
egra Bb rocyaapcreeadoMs cosbrh. ,HeodxozmmocTs HOBHXB
TOCTaHOBJAEHI# 0 HECOCTVATENPHOCTH GHIA TIABHEMB MOTEBOMB,
moGyAMBUIMME EB CO37aHil0 HOBaro Toprosaro Kogesca“ '). I bit-

) Rénouard, Traité des faillites, I, crp. 138.
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CreuTensB0 HOBHH Eojlekch 1808 roaa, cozepmaBmit B 3-pelt
ERETE mocTaHOBIEHId O HECOCTOATEILHOCTH, Bh 8TOMB OTALAB
‘TpeicTaBAfeTs Bam(oAbmid YEIOHEHIA OTH NIPEEBATO NPaBa,
“TOTJI8 KAED OCTAIbHHA YaCTH MAJI0 OTCTYHRIOTH OTH KOZEKCOBH
1673 u 1681 rozoss.

IIpoerTy cy®aeRo ORI0 BWHECTH MHOTO CTPRHCTBOBaHiil,
ToRa HakoHents ThEe 1Baa o HecocrodTerbHOCTH He YCEODHIH
-ero moseienia Bb Qopub saroma. Doxpuroe uncio GaHEPOTCTBB
OpoH3BeN0 3HAYMTEAbHOE PACTPOACTBC BB TOProBHX® XNBiaxs m
-o0patmio Ha ce6s BEEMadie Hamoreoma, ovoGemno mo To#f mpm-
quah, 9T0 BB umcAB Heco¢TOATEABHHXH OHAO He Mal0 KaseH-
HHXB HoapanuuEoss '). Ilpermdcass w3t 3a rpaHANH YCEOPATH
IZBgRenie mpoesta, Hamoaeoms u caMb BmocrbiacTBim NpHALSAE
yvacrie mpa o6CcyEAeRim ero BB rocyiapcrsenBoMBb cosbrs.

Korza 6uab mogRATH BODPOCH O TOMB, JOAEHO I Tpel-
TO.1aTaTh Bb RAEA0H HECOCTOATEALHOCTE 310# yMucers Ha# HETH,
Hamoxzeons Brcrasaicd b moromurexarHoMs cumucab. ,lpu co-
BPEMEHHHX'D HPaBaXb, TOBOPHIB OHB, CTPOTOCTH IHPEACTABIAECTCH
‘He00X0AuMO0I0; GAHKPOTH COCTaBIAIOTH GOraTcTBa, HE Tepad Ye-
CTH, ¥ 3TO TO Heo6XoxuMo uckopenuTb. Ilycrs 6aBEpOTH He mMB-
ers modbaorocraro Buaa maM uo Epaiimet mBpbk me oTHOCHTCA
EB CBOEMY MOJNOEEHII0 CBb CIOEOHCTBieMh H HOJXHHME DABHOAY-
urieMs, IyCTh Ee XOTh Hepexb OGmEeCTBOMD OH'B NMOK3EETCA YADY-
YeHHNMD, HoTepubBmAMS GoXbIIoe HeCdacTie, & TARD EaKD YCTa-
'HOBHJIC BDb KH3HU JPYro#d HOPANOED, TO HeoGXoAAMO H3MBHATH
-ero. Jro pblicTBie mpom3BeaeTs 3ak.I0YeHie BB TIOpPbMY. Bo Bca-
EOH HECOCTOATEALHOCTH CYMECTBYETH COCTaBb LpECTyIeHid, mo-
‘ToOMy 4YTO GAaHEDOTH HPHYAHACTS BPEIh CBOMME EPEIRTOPAME.
BosMo®ROo EOHEeuHO OTCYTCTBie 310ro Hawbpenid, xotd u pbago,—
BO BCAEOME cayya’d mecocrodrexsnuit chymbers ompaszateca. Ka-:
IMTaHb, DOTepdsB Uik cyimo, xora Ou Bcabxcreie GypH, 3aEAl0-
9aeTCd BB TIOPbMY; ecad OyAeTh IPH3HAAO, UTO rufers cysHa OH-
1a cayyaiigof, — ero ocsobomiawTs“. Hamozeoms BHpasmica
TaE®e IO BOOPOCY 00 OTBETCTBEHHOCTH HEHH 38 XOATH MY&Ea.
»DHI0 OH RelaTebg0, BHCEA3AICH BEIHRil M0AE0BOZENH, UTOOH
®eva Bp BCEX® cayvasxs paspbadia HecuacTie My®a... TaED KAEB
OH3 DIpH3BAHA Eb TOMy CaMO0 IpApOioi0 Bemeldl, KAED H EB

) Yincens, Exposition raisoné de la législation commerciale III,
cTp. 396.
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yuacrilo Bb €ro yrayaxs“. ITH B3TIAXH HMIIEPATOPa HE OCTa-
auch 0e3b BIifHIA Ba XapakTepd KOJAEKca.

HoBoe ToOproeoe yioxemie BHeCI0 MHOTO YyayumeRi#ft BB
CyIeCTBOBABIIEE 10 CEXP HOPH KOHKYPCDOE mpaBo, ofesnedympad
BB GoJpIneil cTeneRn HATEPECH EpPeIETOPOBs Tak® OpH3HAHO GHI-
10 Re00X0IAMKME A8 n30bEaRia 310ynoTpedaenilt JAMATH 101E-
HEEA DOpPaBd pAacHOpSEeHia CBOEMB HMYIECTBOMB CO BPCMERH
ero HecocToaTeabROCTH. OCHOBENMD UPH3HAKOMT HECOCTOATENb-
HOCTH OLII0 NPH3BAHO NPERpameBie AOJKANKOMD ILaTexelt. 3a-
KORD BBEIS COBEPIIEHHO HOBHA IIOCTAHOBJIEBIl OTHOCHTENBHO
BaJORERid apecTa Ha MMYMECTBO AOJJREHKA, Ha3HaYeHId CyIbH —
EOMMHCcapa, momeyntetel, mposbpen TpeGosamiif, mpolaxn Be-
mefi, BXOX4IHXD BL COCTABD HMYIIECTBA, MHPOBHXD CIEIOKB,
pasakbaa.

Bukberh ¢y ThMT XapakTeprs HOBaro yJomeHis IO BOIpO-
Cy O HecoCTOATeIbHOCTH, OTpaZas Ha ce6h wiem Hamozeoma,
npeacrasigercda 4pesMbpro cypoBrMb. 3akKOHb, XOTA H IpH-
318eTHs TPH BHEA3 HECOCTOATEILHOCTH, OZHAKO BCIOZY OTHOCHTCH
TONO3PUTENBHO KB HECOCTOATEIbBHNMD, NpeinoJaras pessk oOMans.
Hcxoxs 3B 9TOro B3raAflad, KOZEKCH NPEINOJOKRHAD Taroe CBOH-
cTBO 33 BCEME pacnopazeRisMM JOJANRHE4, COBEPIIEBHNMH BB
nocxbanie 10 1reii mepexs OTEPHTIENT KOHKYPCHATO MPOH3BOACTBA.
Buberh ¢b o6baBacBieMD JBIA HECOCTOSTEILHRME 3aKORD Npei-
NBCHBAYG HEMELJERHoe 3aKJioyenie JONKHHKA B'h TIOPbMY ILII
JoMamnilt apects. PesyaptaToMs mocabiHATO HOcTaROBAEHId OH-
J0 TO, YTO HECOCTOATEIbRAHE IIOCTOSHHO CEPHBaJACh N THMB
TIperpakEjasd BOSMOBHOCTE KB O3HAROMIEHII0 CB NOJOXEHiEMB
HXH PMYUIECTBA ').

Ero megoorar- § 24. Crporocts mocrarOBIeRill TOprosaro yJomemid upo-

BeJa Kb CAMHMT HeRelaTeJbHHMB pe3ylhTaraMb. ,OnnTs o0Ha-
Py&nxb, 9T0 npE rocmoicTBh Kozekca 1bia O HecocToaTeIb-
HOCTE BOSHHEAJH M OKAHYMBAJHCh IIOMMMO 3aKOHA, He CMOTpA
Ha motepu ® OOGMaHH, CL EaKPMD CONPAREHO Takoe TaitHoe 1po-
H3BOJCTBO. JAKOHEHI NOPAZOKH, NPABHABHO OPTaHO30BRHEHIT ,
npeACTaBigeTCs TapasTielo NpaBs BCXD JMIT N PABEHCTBA MR-
1y kpeautopamu. Bmkbero Toro, uro6m mpmOobrare moxs samuTy
S8aEOHA, JNIa 3aWHTEPeCOBABREHA 6b&aim orTh Hero; mshb 3TOTO
¢daxTa, abiicTBHTeabEOCT KOTOparo GHaa Bub conmimia, Momwo

) Esnault, Traité des faillites, cTp. 31.
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6R10 M3BAEYH 33EJIYEHie Bh Hey0B.IeTBOPNTEIbHOCTH 3aKOHA” ).
IIpn ycraBoBierin mojomeHiff EOHRYPCHAro IpaBa 3aKOHOJIATeNb
0068330 CTPEMATHCH MpE&Ie BCEro Kb PABHOMY YJIOBAETBOPEHiiO
BCEX® EpeaMTOpOBB, ET YCTPaHEHil0 BCARUXD NPEHMYIIECTBS,
HO BTO He TOJKHO 3aCTABISTH ero 3a6HBaTh 06 HHTEpeCaxs
CaMOro JOJEHHMEZ, UHOTIA COBEPIHIEBHO CIyyailHO BHazaOUIATO
BB BecocrogTeasHocTh. HeoGxoammo cTporoe pasrpaEmunHie rpask-
JAHCREX> W YFOJOBHHXH mocabicreili RecocrosTeisHocTd. ,DBo-
npern MEBHiI0 BeamEsro rocyzapcTBesraro nbarend, b TARHMB
61eckOMTB pyEoBojauBwaro cyas6oro $panmiu mocab pesomonim,
Jaler0 He BCARIf HBecocToATENTbHWIH HOJAMRHAKD MOEKETH OHTDH
CPaBHEHS Ch EANATAHOMD, NOKHAAIOMHME CBOl kopaGmp ). ITo
CYpPOBO€ OTHOIIERie Kb JIOAKHAKY OH.10 IaBHOK HPHYNHOK He-
ZoarobynocTH ycTaBa O HECOCTOATENLHOCTH, (0JepHaBLIAroCcH
BB TOProBoME yJomeria 1808 rona.

Corsacno ¢b YRaSAHHHMD BEHIIE HAUpPaBIeHieMD HPAKTHEH
H MHBOTOKDATHEIMB Na01i0leBieN’h, MORA3ABIIMMB, YTO HECOCTOA-
TeabHOCTh IMBers MEBeTo mpeEMymecTBEHHO BB TOPrOBHXD OTHO-
OIeRiSXDh, HOBOE 3aK0NM0IATEIHCTBO IPH3HAJIO TOJLEO TOPTOBYIO-
HecocToaTeasRocTh. Juma n pBaa HeToprosws OHJR MOZYHHEHH
o6meMy HcmoaRnTeabBOMY uopaiky. ThMt me menbe BB mepsoe
BpeMs 1O H3JaHiE yJomeRid BcTphyaloTcd OOPATHHE NONKTEH
IOPAKTAEH — DACHPOCTPAHATH IOJOREHiA 0 HEeCOCTOATENbHOCTH
Ha Juns Heroprosaro 3pamia °). Ho Br 1812 roay raccanionanit
CYXh OCTAHOBHID 9T0 JBHEeHBie, orpanmunsh OmpamMbHemie moao-
Feuill 0 HeCOCTOATEANHOCTH EPYroMb TOPTOBHXE OTHOLIeRiil.

Tarnus o6pasons xbiicrBylomee ¢pannysckoe 3aK0HOIA-
TEJIbCTBO PA3IUYAETD CIYYaH HeCOCTOATENbHOCTH JHIH TOPrOBaro
sBaHigd m Beroprosaro. llepsas, Hasmpaemasa faillite, oGycaosan-
BaeTCsl HECIOCOGHOCTHIO IOAAENARA Kb IIATEKAMD, ROTOPad BH-
pamaeTca Bb NpekpalleHin HXB, BTopad, Ha3npaeMas décon-
fiture, oOyc1oBanBaercs yrocTorbpenHo0 HeZOCTATOYHOCTBHIO HMY-
mecTBa JOIEAMEA Ha HokpHTie BChx® goarosn. Heroprosas
HECOCTOATEAbHOCTh OCTAJACh CUBEDIIEHHO IOYTH HEPA3BUTOI0 W
OpeACTaBIgeTh COBOEYNHOCTh MoJoEeHiH, pa3po3HeHHEIXB H pac-
6pocaHRNXD mO0 pa3HHMB OTihaaMB 3aRomOIaTCABCTBA. ,BB

) Rénounard, Traité des faillites, [, erp. 191.
H Thaller, Des faillites, I, crp. 67.
%) Yincens, Exposition raisonée III ctp. 533.
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OPOTHBOMOJORHEOCTH TOPTrOBO#l HECOCTOATENbHOCTH, KOTOpas mpex-
cTaBIderTs 3aMbyaTeNpHYI0 OPTaHM3ANil0, JHMANMYI IOIKHAEA
BranlHid ¥ ynpaBiemid MMymecTBaMb, KOTOpOe BpyYaeTcd IIO-
HeYnTeNo, Bb HETOPTrOBO# HECOCTOATENBHOCTH OTCYTCTBYETH BCH-
Kafg onperbieEHOCTs B rocmojiCTBYeTh CAyJadHOCTB: BTO TOIBKO
oTnbabHEIe apecTH ¥ OTPHBEM KaKOr0 TO cMBmamRaro mpoms-
BOJCTBA, KOTOPHE B3aUMHO NpOoTHBOpPEYAT® ApYrs APYry; HUEA-
EOT0 eAMHCTBA, HUEAEOrO ompefbieHHAro mopajka ')“.

JAkbitcTBie HOBATO KOHEYDPCHar0o IpaBa pacHPOCTPAHAIOCH
6aarogapa BrisHilo Hamoaseouwa ma gpyrid crpann. Toproemit Eo-
IeECh BoefeHs Onap Bs Hranim, Dexrrim, I'oanasrim, mbroro-
puxs kaEToHax® IlIBefinapim, repmorctsd Bapurascroms, ro-
poxt Jammurs.

§ 25. CypoBocTs HOCTaHOBIEHi#f TOProBar0 KOZEECa, OT-
CYTCTBie caHENiM BHF HEEOTOPHX® H3b HHXD, MeLJEHHOE IPO-
M3BOACTBO, HAKOHEN's MAaCCA H3IEPKREED, CONPAREHANXD Cb HAMD—
BCh aTm HegocTaTEM ycnbau BB NOCTATOYHOH cTemeHM O0HApY-
®aThcd B Tedemie 0 abre mpmvbmemia Homaro 3akoma. Ilo-
Tpe6roCcTs BD pedpopmb ckopo obHapymuiace. YactHHA MBpH,
Bb poxb 3akoma 24 mas 1834 roza, BampaBleHHAr0 Kb yMeHb-
INeRil0 U3JePEERSs N0 KOHEYPCHOMY IPOH3BOACTBY, OHJIH HeXO-
CTATOYHH, YTOOH B036YAHTH RoBEpie 00ImecTBa ED 3aKOHY.

Bs Bupy Tpedomanit wmsmm, 13 HoaGpa 1833 roza yupem-
ZeHa OHL1a KOMMUCCIA JJId IIPOCMOTPA EOHEYPCHArO 3aKOHO,1aTelb-
crBa. PesyibraToMs ed TpyaoBb OHIB HOBHE 3aK0OHB O HeCo-
CTOATEAbHOCTH, mOAyIMBINi# yTBep&Ienie 28 maz 1838 roma m
o6naporosasHn#t 8 iiond ). Hosui#l 3akons, samBEnIB C060I0
in corpore mpemmee KOHKYPCHOE HPAaBO, COAEPEAaBUIEECH Bb TOP-
TOBOMD YJOEeEHiH, ¥ BOWEIH Bb COCTaBh Hocabamaro.

CpaBEETEILHO CB 3aE0HOJaTeXbcTBOME Hamoreona oBE BHECD
MHOTO YJVYIUeHil -B5 EOHKYPCHOE IPaBO, Da3bBiACHAN BOIPOCH,
yenbpmic 06GEApY®HTBCA CH TevyeHieMD BpeMeHH npm npmmbae-
Hin Toprosaro yiomeHiad. Takh HOBHE 3akoHD ompexbauwxs, 9TO
pacnopasEeHid CBOMMB WMYUIECTBOMD AONEHMED JAIIAETCA HE

) Montluc, De la faillite des non commercants (R. de droit intern.
1869, erp. 581).

%) Bt abab cosmaHif HOBATO 3aE0HA BHJHoe YuacTie NPHHHMAIS P3-
HYaps, EOTOparo KoMMentapi# mybers eme Goxdbmee sHaYeHie BB CHIY HTOro
©00CTOATeABCTBA.
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CH TOTO BPEMEHH, KOrja OOHADYXHBAETCS HAJHYHOCTH NUPH3HA-
EOBF HECOCTOATENBHOCTH, & CO BpeMeHH o ¢nIiatbHAT0 IPUIHAHIL:
JINOa HECOCTOATEALHHME. YbM'B mopjepxmpaercs o6mecTBeBBHHE
EpelnTs. 3AEOHD NPH3BALH CTPeMJeHie NPAKTHEH OCTAHOBHTS -
TeYenie NPONEHTOBT IO TPEeGOBAHIZMT RPEAHTOPOBB, CTpeMJieHie-
He mMEBmee 10 cEx® moph omopw BE sarorb. Jairbke sakoms
1838 roxa BEECH NOPANOED H GOJABIYI0 ACHOCTH BB TPYAHHE:
BOOPOCH 0 CEXB cAbIORDL, 33EJI0YEHHHXD NOLKEHKOME 1O OTEPH-
Tis ero BecoctoarearnocTn. IlopaiokT Ha3HAavYeHis momeynTrexed:
moTepnbath 3HAYATEAbHNA H3MBHEBiA: BT TO BpeM#, Kakbh IPER-
JXe KpeanTopn uMbaAn IPaBO NpPEXJATaTh CyAy JHI'B, MMH HSOpaH-
HHXE, ¢b 1838 roga cyan He OmaT orpaHmYeHs BF mpaBb ca-
MOCTOSTeNbHO Ha3HauaTh monmeuynterel. Camuil ROBTHEreRTD JALB,
H3h YACJA KOTOPHXD MOram OMTh H3GPaHN momeyHTead, maMb-
HAJCA BH TOMT OTHOINEHIM, YTO DpemAe OHH MOTAM OHTH Ha-
3HAYeHH W3H CPEIH KPEJIHTOPOBS, TOrAa KAKS HOBHHl SAKORD pas-
phuiras Haseayenie mOCTOPOREHMXD JUI's. BRAO pomymeno cmsr-
gemie B, MEpaxb, OpPUHHMAEMHXB OTHOCHTEIbHO JIAYHOCTH He-
cocroateasaro. ORB y&e He moisepraiaca HempeMRHAO JHYHO-
My 3ajJep&anilo, KaEb Npemje, HO OPH H3BRCTERXD YCIOBIAXS -
MOr'Bs COXpaBuTs cBoGony. Hephiko cayvaamer 3afep&EHd B KOH--
KYPCHOMD IPOE3BOACTBE OTH HEJOCTATEA CYMMB, HEOOXOAMMEXD .
LI NOpPWBATIA NepBoRaYalbBHXPH MEps. 3akors 1838 pars
BO3MOFHOCTh NOJYyYeHid STHAXD CYMMB HSH TOCYARPCTBEHHOM:
EasAN. Haroment BBeleBEo OHJO NpeEpamenie EOHEYDCHATO -
npour3sojacTea Beabacrsie 0GHADPYENBIIATOCH HEJOCTATEA AKTHB-
HOf MacCH 114 NOEPHTIA KOBEYPCEHXT W3iepxers. Cb mpegpa-
meHieMs IMPOM3BOJICTBA EKAXINH KPEAHTOD® MOr'B CaMOCTOATENb--
HO WCEATH YAOBIETBO|€HiA CP AONKHHKA.

3agons 1838 roza aBiderca xbllcrBylomEME saROHOAATCAB-
cTBoMp 1ag Ppannin. Bb cBORX® OCHOBHHXT HaYaJIaX® OHO OCTA—
IoCh 10 CEXB nopb RemsMBBeEmBRMB. ToAbk0 BB HEROTODHXB
YaCTAXD IOpoWsBeleHH On.A nepeMBEH H IOTONHEHiS, & HMEREO~
3aK0OHOMB 17 iroxa 1856 roxa BBegeBa Onia MupoBas cabaka
HOXB YCAOBieMT YCTYNKH BCEro MMYIIECTBR, SaEOHOMB 12 de-
ppaid 1872 ompenbieRn GHJE OTHOIIEHIA IO JOTOBOPY HMYIIE- -
CTBEHHAT0 HallMa H HAROHeN'h 3AKOHOM® 4 MapTa 1889 yupem-
XeHa OHIA cyle6HAd JEKBHAALIS, NPEIyIpeX&A0mMad HECOCTO—-
TCABHOCTD.
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Hpxrees z38- § 26. Eciz 3arors 1838 roia ocraics RenpaKOCHOBER-
OTBYXMAM0 HRMD Bh CBOBXH OCHOBHHXH HayaJaXT, 3a TO eMy NPHINJIOCH BH-
&m IeDEATH MacCy HANafeHil CAMAr0 pA3IHYHATO XAPAKTEPA.
orsa & mpo- BripoueMt camp TBOpeNb 3aRoHa 1838 rosa, Panyaps, npex-
OXTR.  CcEasHBalh HACTYIJIEHie HeI0BO.ILCTBA. ,BOmPOCH O HecocTo-
ATeJbHOCTH, TOBODHIB® OHB '), OHID HEYIOBIETBOPHTEALHO pas-
phmens B 3akont 1673 roga; oBB ocTajica HecOBepIIEHHHMD
Bb yaomerim 1808, oHD ocTaHerci TaEuMB Ee BB 3akon’s 1838
A HenpembHHO mojBeprEeTcd HamaleHiAMB H OGBHHEHiIM» BB
BezocTraTkaxb. CaMuAd HCONTAHHLS YKa3aHis OPAETHEH, CAMHd
ray6oria uscabaoBamia Teopi He BB COCTOAHIM YCTPRHHTH BB
9TO# o0racTH TpyaHOCTeft, KOTODHA KODeHATCH BH caMoit mpa-
poxb muctaryra. Bch repanors mpu komrypeh. Hckycrso sako-
HONaTeld COCTOHTH HE Bh TOMB, YTOOH YCTPAaHATH M Ipexympe-
AHTH BO3MORHOCTh BHHY:KAEHHEHXH [OTEPS, & Bb TOMB, YTOOH
oupexbraTs EXB TOYHO W mOCTaBETh BB coorsbrcTBie. Ympe-
Kal0Th 3aKOHD BB HEIOCTATEAXB, KOTODHE BHTEEAIOTH H3H HE0O-
xoauMocTH, uosunHALINe# ce6b caMuit 3aKOHP M TaED Kakb
BHEOrfa M HArXb 3aKOHD He BOCHPEHNATCTBYETh TOMY, 4YTOOH
HECOCTOATEILHOCTh He KOpeHMAa BB cedb 3ioymorpeGieniit, To
BYEHO IOJAraTh — BCErja H Be3lB KOHEypCHOe 3aKOHOAATENb-
cTBo Oyaers mnoxBepraTecsA HamajikaMbp“. He yenbar ewe sa-
E0Bb YyEpBmuThCE BB #®H3EM, He ycmbam eme BRACHHTHCH
mpakTHYeckia mocxbicTBia ero npumBmenmis, Earkp €O cCTO-
POHH RymevecTsa HOiHAXCA mepBwi# nporecTh. Br 1853 roxy
Hanoaeony 1Il mojama G6rnra mernnia . crpBmiennas 1200
IOANMCAMA BHJAAIOIMHUXCA ReronmiaHTosh 52 HanbGoake mpommru-
IeHBHXB ropogoes. llernmis cozepxara TpeGoBamie 00F ycnIeRin
crporoctd ¥ npuBarin Goxbe cyposux® MEpPD BB OTHOmEHIH
HECOCTOSTEAbHHXD MNP M 00 yCTPaHeHIH EOMMEDYECEHXD Cy-
JOBE OTH HAJ30pa 38 ABiaMm KOHEYPCHRMH *).
IlonuTEa BB YEA3AHHOMS BANPABIECHIA OCTAJACH EIHAHYHOM.
Cp 70-uXT rozoBh HauMHAETCA ABHAEHie OpPOTHBH 3aEoHA 1838
roza BL COBepiieHHO HPOTHBOMOAOEHOMD 1yXL. Brickasmraerca
TpeGoBaHie cMArdeHid cypoBHX® mocabicTei#f HecocTosTeabHOCTH
X118 JONXHAKA, CHATIA CH €ro EMEBH TOr0 M030pa, KoTopul
COEAUHHETCd CO CIOBOMB, ,HECOCTOATEALHHH“.

) Rénouard, Traité desfaillites et banqueroutes 1844. v. I, crp. 190.
') Bsnault, Traité des faillites et banqueroutes, crp. 2, m. 1.
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B 1871 roay manioEaxbnoMy coOpagilo 6uX0 crbiaHo
uperaoxenie JoronroMs 0 omymeninm concordats amiables.
Cywnocts mpegaaraeMo#t MEpu cocrodna BB TOMB, YTOOH yCTpa-
HETh mocrbAcTBia HeCOCTOATENLHOCTH , €CId XOJEHHRD INpen-
CTaBAANE CyAy MEDOBY0 cABIRy, COBEPIIEHHYK XOMAUIDHMD HO-
P2AEOMB, W €CIH CYAD yrBepEiars ee. llperromenie sTo BeTph-
THAO OTHOPH CO CTOPOHH KOMMHCCiH, pascMATpHBABUIeH IPOEETS,
#@ ocraiock 6e3s mocabrcrsilf ‘).

Oco6enBo cHIbHOE JBHEEHie NPOTHBD 3aK0HA OOHADYRH-
Zocp ¢b 1877 ropa, Koraa o6pasoBaics OCOGHM YyaCTHEIH EOMA-
Tert, n3pbeTHEM 101 EMeReMT cBoero riasH comité Laplacette,
EKoTOpHE 3ajzaicd IBAb0 MOAHATO MPOCMOTPA KOHEYPCHAIO 3RKEO0-
mozarexscrea. Haes Mwkwoana scrpbruia moxzepxwey sh Jecco,
Jorpent m Bagunrroed, rotopme B® ampbab 1879 roza cxb-
JaiM OOUHTRY CHOBA HPOBECTH HIPOEETH o concordats amiables.

OcoGenn0 MATEPECHHMT OpeACTABIAETCA IPEAIOEeHie Ae-
uyrata C. Maprena, koropui#t BEech Ha pascMorpbmie masaTm
zemyTaToBh 15 RoZ0pa 1881 npoeET: 0 coBepIIEHHOMT yOpasa-
HEHIA COBPEMEHHAT0 EOHKYPCHATO 3aKOHOAATEABCTBA, KAKD OCTAT-
ga cpexauxs BEeoBb. Ilocabacrsiemt mnpekpammenia mniatemeit
MorAa GHTb HIE OTCPOYER BB IIATERAXD HId MAPOBad cxbiara;
npoaa®a HMymecTBa He JoaEHA Onaa umbrs mbcra. IIpoerrs
OHID mepelaEds JAd OKOHYATEILHArO peJaETHPOBaHiA rocy-
zapcroeaaoMy coebry. Ho EoxMEccis, nasHayeHBas A1d Hsyde-
Hid PpeJaKTHDPOBAHHAIO IIPOEKTa, OTCTYNHAS OTH HEF0 H BHI-
paGoraiza coGcTBeHHHE mpoerTs, mnpeasomennHu#l Jlaposoms
pasath genyratoBh 16 ¢espaas 1884 ropa. IIporues mero
6eah BHCTaBIeED 17 Mapra 1885 EORTPb-IpoeETs JIeRoHTa,
Omu3k0 moaxoidmit kb npearomeniio Baamerrona, Jdecco u
Hotpema. Hbceoarro moszrbe, 11 xera6ps 1886 roza, mo-
crbrosano nperromenie [laxam, cosmajaiomee BB OCHOBHHXD
uauanaxs ¢b wMHCapl C. Maprema. Bs toms me xyxb cabaamo
Ouao unpexsomenie MuavpanzoMs ® Kamermna 17 mas 1888
roaa. Uepest jenb spuaca HOBHE mpoerts Jesonta. Haromens
ImapIAMEATCEAS EOMMHCCIA BHpa60oTaia IPOEETH YACTHYRO# pe-
¢opuu Bp 20 cTaThiXB, mpeitoxEeHHNN maxaTh 19 ioma 1888
roxa Jlaposons. 910 mocabaree mpexromenie OHJIO TPHHATO B
o6aapozosano 4 Mapra 1839 roza *). TaruMB 06pasoMs 38EOHB
1838 roza coxpaEENB CBOIO culy, XomymenHoe u3NBBemie ero

) Thaller, I, 70; Desjardins, 137.
%) Lefort, La réforme de la legislation des faillites (Journal des
économistes, 1889 avril — Juinm).
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gpigerca Jumb BBEOTOpOIO yCTymROIH OfmecTBeREOMY MHLHIW,.
TpeGOBABIIEMY YCTAHOBJIEHIA CTPOTaro pasiHyid MeEAY YCCTHRIMB
EOMMEDPCAHTOMD, CAYY&ifHO NOABEPTIIMMCA BECYACTII0 H KYNIOMB,.
crpeMamuMcsi 0GOTATHTBCA HA CYETH CBOHXH EPEAATODOBE.
JTa Macca IPOEETOBS, CMBHSIOMUXE APYr'h APyra, 3aHO-
- MAIOMad MECIb CTOJBEMXH FOCYZapCTBeEHHXD rbareneff, yEasH-
BaeTh, EaKO#t EnBo#l METepect BOSOYZEIaeTH KOHEYDCHOE 3aKO-
HOJaTeAbCTBO BO (hpaEnyscroMs o6meersB. JBio razero He-
OTpPaHAYHBAETCA IPOEETaMH, Ka6mEerHo# paGortof. Hampormes
MH BEIAMT BHJaoomuxcd pbsterelt, kar® [lackaxs—dionpa uin
Bepryses, co6mpalomuxs BOEPYI's ce6s Maccy myGImEH, IOTOBOH:
caymate BXB pbuE o 32065 xEs. ME He ropopuMs y&Ee 0
He0OGHEHBOBEHAOMD E0JRYeCTBS MyOIMYHNXE OTYETOBD, JORAAAOBE,.
YATaeMHXB BB O6MECTBaXB HIH Ha cobpamisxs. Maao Toro,
AxajJeMis HDABCTBEHEHXT N CONIAJLHHXD HAYED IPEAIAraeTs-
Bt EOoENE 1883 roza TeMy Ha coucramie npemim ,0 msmbme-
BifXb, EOTOPHA MOTAH OH OHTbL BBeJeHH BO ()PAHIy3CEOE 3aKO-
BoaaTerscTBO“'). BB CBiSH CB STEHMD (pPAaBNySCEad JIHTEPATYpa.
o6oramaercsa 3HAYATEAPHRMT KOINYECTBOMT GPOINIOPD, HYPHAIb-
BHXD cTaTell, NOCBAMAEMEXT BOIPOCAME O HECOCTOHTENBHOGTH.
m § 27. Kagag e mpuunea TaEoro HeoGHEROBEHHArO OZEHB-
JeHis, FaKad MHCAb JEEHTH Bb OCHOBE Bcero aBmmeRis?

Bet Bcamaro commbmis, uT0 HECOCTOATENBHOCTH, Ch MO—
MeHTa edl OOHApYy&EeHid, KIajeTh NSTHO Ha AMA AOXKHHEA, BHY-
maers npexy6txjenie mpoTHBT HEro co0 CTOPOHH Bcero obme-
cTBa, MOADHBaeTHh AoBbpie k+ HeMy m ypamemie Mexay ThMB
HECOCTOSTEJBHOCT MOXEETH HACTYNATh BCABACTBie COBepIIEHEO:
cayYafiHHXB 06CTOSTENLCTR, G6e3® BCAKOH BHHH CO CTODOHH.
AOJEHAES. 38 YTO &€ NOKPHBATH €ro I030POME, paspylmaTh
ero EpexaTs? Heas3ds 1m mpefoCTABHTH BOSMOEHOCTH A0GPOCO-
pbeTBEME JOAEEEEaMT HSOErEyTh TaReasnxs mocabacrsill me-
cocroarearaocTd? Cb 9ToI0 NBABI0 CTOPOHEHEH DPasCMATPHBAE-
Maro BSragja NPeRJAraloTh yupexierie ocoGolf cyne6Ho#t JHEBH-
Janin , croame#f ma mnopork EBecocrodreapEocTH. Ilo HOBOMY
sagony 4 mapra 1889 kymens, nNpeEpaTHBmi# mAaTEeRH, MO-
&EeTH BOCHOJB30BATHCA JbrOTAMM ') cyae(HOM JMEBHAANiIH, eCam

sospaxenift.

) HOpewis 6Hxa npEcyxaeHs Thaller sa ero coumHenie, HsAaHHO®:
moron's (1887) moxs sarxamiems Des faillites en droit comparé,

?) Hss XOTOPDHXD I'ZaBHAS COCTOHTH BB COXPaHEHIE 8a HeCOCTOSTENF~
HHNG IPaBa PACHOPAXEHid HMYIIECTBOMS.




®PAHIOYSCEOE NPABO. 33

OpPeACTABETH CYAy BE Teuenin 15 gmeit npocr6y smMberd cp
6aJaHCOMD H CHOHCEOMB Kpeiaroposb. Ho TaruMb 06pasoMb
arota faercd He joGpocoBbcTHOMY, a Goabe noBEOMY Kymmy.
Jlo6pocoBECcTHOCT €ro MO#ETH BHACHATHCA TOJRKO Mo3fHBe.
IIpexcraBiaTs JIbrOTH MOEHO TOJABEO TOLJA, KOIJa BHECHATCH
HEBHHOBHOCTh XOXRHHEA, & 10 TEX® IOPH OHB XONEEHD OHTH
moABepreyTs o6mmmt mpasdiamb. He cabayers ymyckars mss
BHIYy, YTO ,PYKa IIOMONHE IpOTATHBAETCA HECOCTOATEALHOMY
HXONEHHEY He 38 TO, YTO OHB NPEKPaTHID CBOM IIATEXRH, &
He CMOTps Ha TO, 9T0 OHH HXH mpeEparnis“ '). IIporuss sTOrO
BO3Pa&EAWTDh, 4YTO pash Opomena THHEL HA HMJ JOIRHEEA, OH&
He cofizers BB raasaxp obmecrsa. Ilowemy 6m o6mecTBo He
mmkbao gosbpis kB phmemito cyza, o0BaBifioIaroe JOJEHHES
HECYACTHHMD HECOCTOSTEIbHHMD, €C.IH OHO BEDHTH mepBOMY
pBmerilo, 06biBHBmEMYy €r0 HECOCTOATEIHHEIMB?

Hepbaro x1g mpexynpes®jenis mosopa Nperiarall yEHY-
TOXHTb BOBCe CI0BO Hecoctoarexpnnlt (failli) m sambmmts ero-
RaREMB XM00 APYruMb, Banp. Juesuaapyviomifica (liquidé), rag®
6yxrro pbio BB CI0BaXbB, Kakb G6yATo ofimecTBo H3MBRATH mo-
OTHOIEHII0 EB JIMEBHAMPYIOIEMCA TOTH B3TA4LB, EAEOH OHO
BHPaG0Tal0 BB OTHOIEHIH HECOCTOSTEALRHXD. S He coraamycs,
YyTO0H JnmIeHie ny0AMYEHXF W HOYETEHXD OpPaBh, IOPAEAIEe
HECOCTOATENbHATO ROIEHHEA, OO pBitcTBUTEIRHOH M raasmOM
IPAYEHOE TOro OTBPAILEHiA, EAEO€ NUTAIOTH TOPrOBHE IOIXHARH
ED 00BABIEHIl0 HXD HECOCTOSTEIPHHMH H EKOTOPOE 3aCTABISETH
BXD 6pocaThci Ba BCEBO3MOZEHHA CpeAcTBa, HephIEo ruGerruHd,
agmp OH yCTPaBETh MIE mo Epafimelt mEpB orcpoumts crpam-
Byl0 MuByTy. McTurHO® mIpHYMHOK BTOTO OTBpAmEHid ABIsETCA
Ta HDPABCTBEHHAd OnAJa, EAKYI0 HaJaraers obmecrBeBHOe MBEHie
Ha HECOCTOATEeNbHAr0; BH BTOMT OTHOMERIH 3aKOHD GesCHIEHD
H COMEHTeJbHO, TOGH IpeABADHTENbHAH CABIEA, YCTPAHAOWAL
nocABACTBiA HECOCTOATEAPHOCTH, MOrIa IIPOM3BECTH CEPHE3HOE
pirigHie Ba mAbBie ofmecrBa. ITO WyBCTBO XBIAETH 9€CTh HA-
IEMT OCMECTBEHBHMD HDPaBAMD H €CIH OHO IPEXCTABILETH
BEEOTOPHA BeyAo6CTBA, OHO B TO K€ BpeMd HBIseTcH obesme-
geHieMT TOProBaro Epexmta‘’).

) Desjardins, 157.
» Bufnoir, Bulletin de la societé de 1a legislatlon comparée, 1888,

% 4, avril, crp. 375.
3
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Jpyria Bospamenia menbe o6waro Xapakrepa, HO ropasio
Gorbe BamHHE, yCTpaHeHie KOTOPHXH 3HAYATENLHO MOBHICHIO OH
yBaZEeHie Kb SaKOHY, CBoAarca Kb crbiaylomemy: 1) Kb Tpebo-
BaHil0 yupemjeHia Haj3opa 3a ABATEIbHOCTBI0 HomeynTexed mpw
yYacTiH CaMAXD EPEIMTOPOBD '); 2) KD TPeOOBaHiI OrpaHnYeHis
BO3MORHOCTH CO CTOPOHH CY/& OTHOCHTH CANIIKOMD JIAJEKO BpEM:
IpeRpaleria miatexelf, 9To BpeIHO OTpamaeTcd Ha OOLICCTBEH-
HOMB Epexnth.

TJTABA YETBEPTAJ.

l'epmascEoOe mpaBo.

§ 28. O6pamadcs KB pascMoTPBHIO HCTOPHYECKHXB OCHO-
BaBil KOHKYPCHAr0 IpaBa BB IPYrHX® CTpaHAXT EBponH, ocra-
HOBEMCS mpesje pcero Ha I'epmanin’).

Bs nporsronosomnocrs Ppamnin, rib wamniaTHBa BBElERid
KOBKYPCHaro IpaBa IPEHAJIEREAIa EOPO.ICBCEOH BA2CTH, BB ['ep-
MaHId ropoja CaMH NPHHY®EJICHH OHid BRpPaGOTHBATH BAYAIA
EOHEYpCHaro nponecca. MuMnepatopcras BiacTh OrpaHHYHBAIACH
n3papieMs HBCKOILEWX'B . 31uKTOBD, aMbouaxs cBoeo mbabio
yCTpameHie HeCOCTOATENbHHXD JOAKHHEOBH. Taks BB 9IURTH
Rapra V' ore 7 orTa6psa 1531 roza GaHEPOTH ¥ UXB COYYACTHARR
IPAPaBHABAIAC, BOPAMD H HOIBEPra.uch THMT e HARA3AHIAMT.
OIMETD TOro ke uMmepatopa 4 oOrTa6ps 1540 upexnncHsaIb
HEMEJIeHHYI0 Ea3Hb 3JOCTHHMT GaHEPOTAMB.

IepeumMa oOmumE RayaJjaMd EOHKypcBaro mpasa ['epmanis
00f33Ha He PHMCKOMY HpaBy, & IOTPCOHOCTAMEB COOCTBERRArO
TOProBaro 060poTa U CBA3H Ch HTalianceumm kyumamn. Hesb-

1) 970 TaKZEe JOCTHIHYTO HOBHMT 3aKOHOMT 1889 yupemjeHieMD EOHT-
POIepoBs, H3GHpPaeMHIT H3'F THCI& EPEIHTOPOBS.

%) Bonmpoch STOTH BeChMa Malo paspaGoTaHT BB repMaHckoff aETepa-
Typh. «CTPRHHHME 06pa3oMT HCTOpid HAlTero cTaparo KOHEYPCHATO Hpomeccs
coBCEMT He SATPOTHBAGTCH HAITHMH NCTOPDHEAMH HPaBa H HPOIECCYAIHCTAMH»
(Stobbe, Zur Geschichte des éilteren deutschen Konkursprozesses, 1388, crp. I).
Kpomt yrasanHoM paGoTH MOXHO YRasaTh eme Ha Seuffert, Zur Geschi-
chte und Dogmatik des deutschen Konkursrechts, 1888. Ja®e mormaTH9ecKig
H3I0EeHId EOHKYPCHATO NpaBa CTalH HeaaBHo NOABIAATHCE BT I'epMaHiH.
CofCcTBeHHO KAaOHTAJBHOW paGoTo® BB 9Toll 06XACTH MOXeTs GHTH HA3BAHO
ToXbE0 coyHHeHie Endemann, Das deutsche Konkursverfahren, 1889.
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POATHOCTh LPOCTOr0 peNenupoBaHid OOHADYZRHWBAETCA H3B TOTO
y®&e OOCTOAT.IBCTBA, YTO OCHOBHEE IPUANUOH MOAyYHAH HPH-
3HaHie Bb TaguXb MBCTax® B BB Takoe BpeMd, ROrZa He MOTJO
6uth u phud o pemenuid. KomEypcHW# mpomeccs BRPaGOTH-
paetcs puile ma cheepb, wbys ma forb. ,Mo®HO npeamoro®ATS,
rosoputs [[Iro50e, 9TO OCHOBHHE KOHEYDCHHE IPHBIHOR 00i-
3aHH CBO.iMb pacmpocrpanenieMs coxbiicrBilo EpymEHX® TOp-
ro saess, a pacapocrpanenie Bb chpepHoit ['epyManin — raaBHEIMB
oipasoms roprorb ci Uraxiet. OOpa3opaHie ROERYPCHArO mpaBa
CBOTATCH MAC HPAMO ED DUMCRHMB BayalaMb, HO, KaEb M BO
MBOTUX b MIIX b TOJOEHIAX'S TOPrOBAr0 NPaBa, Kb HTATIAHCKOMY
TpaBy, E»ropoe CaMO OCHOBEIBAETCA Ha PHMCKOMB npaBE“').

[Ieproe BpeMa BB repManckoM® mpasb rocmozcTBOBaXO TO
Ha4Ya10, 4ro LPEIMTOPH B cayyaB He10CTaTOYHOCTH HMyUlecTBa
XO.RHAKAQ V103ACTBOPAIACH HE NPONOPHioHATHHO HX'B TPEOOBaHiI,
a MO0 Nopi 1LY OpPeIbABIeHANXD CYly OPUTA3aHi#l, TAED YTO OXHE
MOr.aId Ou'rh Yy 1081€TBOPEHH IIOAHOCTHIO, TOrAa EAED APYrie MOrIH
HC mOIvy.:Ts dudero. Bb Torh mepioxs Bpemend, Eoria xomy-
CEa10Ch .LMMN0Ee HMCOOJAHEHie, OPaBO Ha JONRHAEA IPHHAIICEAIO
TOMY EKpe :itropy, KOTopHI OepsH# mperbasaAs T)edoBaHie nocxB
HeToweliia umvuiecrsa Aorwnoka. Havano ato Gnao mposozmmo
Chb TaKow wocibIoBaTeIbHOCTEIO, YTO BB caydal oxHOBpeMeH-
Haro mpe - ssslcnid HLECROJILEEXS TpedoBaHil, OCHOBAHHHIXD Ha
OHCHLMEHNHXTE [ORYMEHTaX'h, UpPeJmoYTeHie 0TAABAIOCE TOMY, Ube
TpeGosanic 6 110 dovwbyero Goabe paHHEMD BpeMeHeMb ).

To1 o 3w XIII bkt mossaserca npusnauie Heo6X0AUMOCTH
mpomopuiona.sHaro  rbiedis MemAy KpeIHTOPaMH HMYIECTBa
noazsuka ’). [lo100uui# mopa10Ks Jonycka’icd HpemAe BCEro
BB CIyYadX 6 ~Meprd f0.1®AuEa nam 0brersa ero. Toanro mosnube
OCHOBHOE HA1a10 KOHEypca ORI0 PACIHPOCTPAHEHO Ha TOTB
caydaif, Koria 10 TRIGIED OCTABALCH, HE CKPHIBAICA, & elle MO3A-
mbe mpusiaga K12 BO3MOEHOCTH COOCTBEHHAro 3afBIeHid CO
CTOPOHH "0 I'KIIKKA O HCCOCTOATEALHOCTH.

Boepswe s apash ropoia .Iwideka BcrpbuaeMs mOmHTRY
O0beIMne [ .0 10.Keuiil EoEEYpeaaro mpasa. Br msgasiu aobek-
ckaro mpasa 1336 rota sorpbuaems cabiywomee mbero. ,Crarsa

1) Stohbe, Zur Geschichte des konkursprozesses, crp. 2i.
) 8tobhe, crp. I1.
3 8§tohbe, crp. I6.

3.
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9Ta HOCTAHOBIHETH IpeXEJe BCEro O CRPHBmMeMCH JOAEHHEEE,
9T0 EMYIIECTBO €ro BF BHIY ONACHOCTH, BO3HHEAaIOMe# OTTH mpo-
cpouEn BB miate®axd (quod in mora est) nosBoIseTcd 3aXBa-
TATH ® 3aftepx®ath. W Be ToabEO TOTH, KTO BB AbHcrBETENB-
BocTH Ob®ars, cuntaerca crpuBmnMca (pro fugitivo habetur),
HO TarEe TOTH, ETO SaMHIIZeTs OB&EaTh OTH CyXa, U IOAIe-
EATH TOMY XEe 3aE0By. Ecam &e rpamjanHEs He CEPHBAeTCA
H 061aaeTs MMYMECTBOMB BB Hpeibaax® rocyaapcrsa, T0 OHB
IO HameMy OpaBy cBOGOJEHD OTH apecta. ToTh, KOMY mepeIaHO
€r0 apecTOBAHHOE HMYIIECTBO, HE TOABEO He IOAb3YeTCd KAEHMB
1960 TPEEMYImECTBOMB, HO MOZEETH OKa3aThCd BHHOBHHMEG BB
npuyrHeRin ymep6a. IlocraHoBiemia 9To#f CTATBPE OTHOCATCS BB
TEMT WMymecTBaMB, EOTODHA HaXOASTCH 33 mpexbiaMu CTPaHH.
To @e wMymecTsBo, KOTOPO€ BB CTBHaXB ropoja, — HAXOAHTCH
BEB omacmocTH pacTpaTH, TARD 9TO He Tpefyercd OTH BIaxbis-
IEeBT ero TAEo# GIATEIHOCTH H Be IPEAOCTaBISeTCd MMB HH-~
Rapo#t NpHBHIJEriH, HO €CIH ETO H3D KDPEIHTOPOBH NOIYIHIBH
Biaxbeie ®WMP (immissionem impetrat) mIEm apecroBals ero—
9TO BJIeTH H& HOJb3y BCEXT RPEIWTOPOBH H HAEOMY HE MOZEETH
BPEIETH ).

He menke Brzapmyiocd DOORTRY 00HEIMHEHis ROHEYPCHATO
npasa npejictaBigers HioperGeprceoe ropoacEoe Ipaso °).

Penemmia pnMcraro mpasa OpH CBOEMB HEOGHEHOBEHHOMH
BIiSHiz Ha OpaBoBOH# ONTH I'epManim, Be MOria Ee OTPasHTHCH
Ha KOHEYpcHOMD nponecck. Msw cubmenia puMcEEX®, HTazia-
CEEXH H MECTHRXP repMaHCEHMXH Hayans 06pasoBaiocs BB XVII
BBRy oco6oe 0OHYHOE KOHEYPCHOe IpaBo, E3BECTHOE MOAT MMe-
BeMt Der gemeine deutsche Konkursprocess °). CsomMt passm-
TieM® 0HO 00643aHO OH.IO rIABHHMD 06pasoMb auTepatyp’ ) Tore
nepioja ® cyzeOHo#t mparTEEE.

Saxonogatoxs- § 29. OGuuEoe mpaBo mpeacTaBIgeTcs MeHbe BCEro J0CTa-
xx3 repuan-TOYHHME BB nom:yp(f'k, rib Tpefyercd moaBAad TOYROCTR, Ompe-
oxxx3 oTpars. 1BIEHHOCTD HOXOEERilt, Eakid MOryrTs BcTpBuaThca TOXBEO BB

sagorB. IlosToMy rocyzapcrsa I'epMamim orpemsrcs, HaudHaZ

) Pagano, Teorica del Fallimento, I, crp. 81—82.

) Die Nirnberger Reformation 1584.

%) Seuffert, Zur Geschichte, crp. 69.

) loBoxsHo MOXPOGHHE 0630pT 9TOR AMTEPATYPH MoXHo HallTH ¥
Max mmesa, Oueprs, crp. 309—328.
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<b XVIII Bbra, ®® co3gamiio EOHRYDCHHXB YCTaBOBb. Tak®
IIpyccia msyana Bp Teuemie XVIII croxbria Tpm ROHEYPCEHXB
ycraea, 1722, 1781 u 1793, npn uems Bb mocabruenms cayvak
KOHKYPCHOE IPaBO BOMIO BB COCTABB HPONECCYalbHHXD 3aKO0-
HOBB. ABCTpig moayymia BB 1781 rozy Allgemeine Concurs
Ordnung, EOTOpHZ COXPaNHIB HEHRJOAT0 CBOKW CAMOCTOHTETb-
HOCTH, IOTOMY 4YTO TAE#Ee BOIIEIs Bb COCTABH IIPONECCYAIbHATO
sakoHojaTerbcTBa 1796 roaa. Taroe me mbcro HasmaueHo GHLIO
EOHEYDCHOMY mpomeccy 6aBapcKHMD KogexcoMs 1753 roga, mpu
geMs eMy yrbieno G6mio ocoGoe BHmManie. 3xbch BmepBie moxo-
ZKEHIA 0 HEeCOCTOSTEAHOCTH Pa3ybiadiorcd HA EOHEYDCHOE IPABO
| KOHKYPCHH# DOpomecch, Ha IOCTAHOBICHis MATepiaTbHAr0 H
JopmarsBaro xapakrepa. Br ToM® e rogy msjaEb OHAB KOH-
eypcEnit ycrapp BB l'amGyprk. Hbckoasko mospnbe, umenno
Bb 1766 rofy ycrasr O HECOCTOATEIBHOCTH NOABIAETCE H BB
Cakconin.

Ct moaoBuEH TeRymaro croxbrid BB CBA3M CH JBURERIEMB
BCEr0 TOPTLOBAr0 SaKOHOJATEILCTBA, HBHIACH IOTPEGHOCTH BB
o6HOBIeHiH, nepecMoTph EOHEYPCHHXD ycraBosb. IIpezjie Bcero
8 moa6ps 1850 roxa usjamd OHID HOBHIH yCTaBs O HECOCTOH-
teasaoctE BB ['ammoBepl. OcoGeHHOCTH BTOr0 3aEKOHA COCTOHTH
Bb NOJHOMB OOBEIHHCHIE HECOCTOATeNbHOCTH, 6e3b pasjgBoeHid
ed H2 TOPTOBYI) H HETOPTOBYI.

Ham6oxte sambuaTeinBEIMB w3b MECTHHXD IepMAHCEHXB
ROHEYPCHHX'H YCTaBOBB IPEACTABAdETCA NPYCCKilt ycTas 8 Mad
1855, sambumBmi# cob6oio ycrapbemiit ycTaBh KOHI@ IPOIIIAro
<croxbTia. 3aEoHOZaTeNb BB HOBOMD 3akOHB phimmiacs orcrynaTs
OTH DPHMMCEHXD HAYalhb H [O33EMCTBOBATh HOBHE HAYaJa BO
¢parnyscroms sakoEB 1838 roja. He phmasce oamako orpa-
BRIATh rBiicTBie ROREYPCHATO YCTaBa 064aCTHI0 TOPTOBHEIXEH OTHO-
menifi, ars Bo Ppanmin, 3aRO0HOJATENb HOJOXEHI B OCHOBaHiE
SAEOHA TOPrOBYI0 HECOCTOSTEABHOCTh M YEA3alb OCOGEHHOCTH
A2 HECOCTOATeNHOCTH HeToproBodl. PpaHmysckoe Biisnie CEa-
3aJ10ch BH HOpagEl omposepxeHid cabiokb, COBEPHIEHEHXD He-
COCTOATEAbHHNMD JONEBHEOMD JO OTEPHTIS HECOCTOATENbHOCTH,
BB IOCTAHOBIEHIAXD O MAPOBHXD cAbikax®, BB HopaiEE OTEpH-
Tid BECOCTOATEIbHOCTH, BH HASHAYEHIH 114 HAJASOPa CYIbH-KOM-
MHCCapa, Bb HOPSIEE BOSCTAHOBIEHId JAYHHXD OPaBh JOIRHHER
HT. I

IlIpyccri#t sakoH® HOCIyEHID BO MHOIAXH OTHOMEHISXB
06pa3goMs Ald ABCTPifiCKAro EOHEYPCHAr0 yCTaBa, HSIAHHATO
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25 neralps 1868 wu Berymmsmaro B cuay 2 anmpbaa 1869 roaa.
OnBak0 B IPOTHBOLOJOZKHOCTH NPYCCKOMY YCTaBY, aBcTpificilf
3aK0HO01aTeAb HOJOKHID BT OCHOBAHIE HOBAro 3axona ofuyifi ROH-
Eypcnstii mopaioxs, (Ordentliches Concursverfahren), a nas Top-
ToBO# HECOCTOATENHHOCTH YEA3aXh OCONCHHKE 110.10Kenis, cocTaB-
agiomia nckxovenie (Kaufmannischer Concurs). Tlo106r0 npyc-
CKOMY 3aKOHy H aBcrpiiickif ycrars msiaracts orabisno KOH-
EypCcHOe IpaBo H EoHkYpPcHEH mpomeccsd. Ilpm cosnamiu sakona
ambiack BB BUJY COBEPIIEHHO IIPABIIBHAS MEIC.IH— ROSMOKHO
Mente BEIIOYATH BB KOHEYDPCHHIl yCTaBh MOCTAHOBICHIH MaTe-
piaabHATO MpaBa, KOTOPHA 10.1RNH Haliti ce0t Mbero BB 00IEens
rpa®aancroNt saxonozarenvctsb. Cwoza otnocsTes icen o mpa-
Bb COOCTBCHHOCTM Ha HAMYINECTBO, NONABIICE BB KOHEYPCHYIO
Maccy, Ciofa A&e OTHOCATCA CHOPH MPOTHBT PacHOpAKeHill 101
HHEA, COBCPLIEHHHXD J0 OTEPHTIA HecocTosTerbnocTn. Bb oTHO-
meHik nocranoB.cHi#t nocabanaro posa ascrpiiickiit sakounoarers,
33 HEOCTATROMB IO.T0:KeHiif o0maro rpawxianckaro mpasa, ITpH-
Hy®JeHb Onab u3zath 16 mapra 1884 rogza ocofmsg mpasuia.
Toprosag HecocrosTensr.octs mvbers mMEeTo BB orHOWweHim THXB
TOALEO KYOIOBH, (UPMa EOTOPHXD 3aHECeHa BB TOPrOBHIT pe-
ructps'). ToArRO 114 TOPrOBHX B ZOMRHHKORS AOMYICHO MPCEPA-
menie HeCOCTOATEILHOCTH Mo MupoBoil cxbakk.

Bw Buay mbroropmx® HooseicHiit, romymerHHXD HOBBi-
IIAMY KOHEYPCHEIMA 3aKOHOIATENBCTBAMA, Bb ABCTPIH IPOSBISIET-
cd Takke JBHEEHIC BB IOJNB3Y HEPECMOTPA YCTaBa I cOrnmeHis
€ro Chb repMaHCKEMB IPABOME °).

TlocabranMs 1o BpeMenn MECTHRIMT KOREYDCHHMF 3aKOHO-
ZaTeahcTBOMB Jo cospamnif I'epmanckoit Hmmepin Guas KOHEYpC-
BHi ycraps Dasapin, Bomexmiit BB cocTaBdh ycrasa cyionpoaseoi-
crBa, m3gagHaro 29 anpkbas 1869 roza. Pasingie memiy Ttop-
rOBOI0 M HETOProBOIO HECOCTOATEIBHOCTHIO OYTA BOBCE YCTPAHEHO-
BT HOBOM 3aKOHE, a Haj30p® 3a KOHEYPCHEMH 1Biamm ornecens
6uxp ED BEIOMCTBY OOMEXTB CyAOBB, HE CMOTP HA CYLIECTBO-
BaHie CICIiaIbHRXD EOMMEDYECKHXh. JaKOHF BCTYNHIH Bh CHAY
1 iroxa 1870 roxa.

§ 80. Ko Bpemenn o0nermpeniz I'epmamim Ha mpocTpas-
creb, sanmMaeMoMb efo, XbHcTBOBaIM caMHe pasnoo0pazHHE
HCTOYHMEN EOHEypcHaro mpaBa. OJHH rocyZapcTBa, KakD HAmp..

) ABCTp. ROHE. YCTaBF, § 191.
) Benedikt, Zur Reform der Concursordnung. 1887..
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IIpyccig, mmbim cpou COOCTBEHHEIE YCTaBL, CAMOCTOATENHHO
BHPaGOTARBEeE, JDYrid NPOACJKAIM JIEPEATHCA CTaparo (pan-
Iy3CKaro mpasa, EakT BFROTOpmA pefiHCEi# DpOBHHLIM, BB
davzach-Jlotapunrin pbiicreoBatrs HOBHE (panmysckili 3agoHD
1838 roza, BakoHens OCTAJIbHAA 4ACTh T'OCYAAPCTBS OCTABAJACH
nois abicTied o0IW@Ar0 EORKYPCHATO LpaBa, NEpelejuiaro
b XIX Bbey BB Ravecrsl Bacabacrsa npomaaro croxbrid.
Kpowt storo paswooGpasis, moGyanTeibHo0 NPAYAHOL EB 065H-
€lBHERil0 3aKOROATEIRCTBA CAYEEIA MOJNTHYCCKAs Wb, TAKB
Eakd B Depmanin, kakt u Bp Mrazin, Owio cropo cosHauo,
9TO CAHHCTBO NPaBa, EaKb M A3HIEA, SABIAETCH JyYLIEl0 HAIiO-
Haabnolo  cpaseio. OOBelmAEHie IPOLECCYANbHHXD 3aKOHOBE,
npelnpEBaTOE BB 70-XB r0l1ax’h, NPEICTABISETCS NPOLOIKCHICMD
patoTH o6weannenis, mpernpunaToil eme panbe BB o6racTHm
TOProBoft ® mpeliBepheMD KT CO3/aHi0 00INAro rpamaaHCEaro
npaBa.

Bs Buny smax® o6crosreaserss Comwosunntit Cosbrs Chrepo-
T'epuancraro Cowosa npertommnas kauiaepy 21 deppais 1870
BHPa0OTKy IPOEKTa KOHEYpCHaro yvcrasa. Kammieps BO3I0RHAB
AcnoaHenie 9TOH 3aJaYH HA NMPYCCKOE MAHHCTEPCTBO HOCTHIH.
Hocakanee nmo 4yyBcTBy maTpioTn3mMa IOJOENJIO BF OCHOBaHiE
CBOEXH PaoTh mpyccriff sakon®d 8 maa 1855 roga. K+ Eommy
1873 roza mpoekTT OHIP H3rOTOBIEHD MOAH WMeneMt Gemein-
schuldordnung foir das deutsche Reich. IlocranoBieniems Co-
fosBaro CopbTa NpOeRTH GHIB OPEITOMEHE NPEIBAPATEILHOMY
pascyorpbrio kKoMMECcim, cocTaBieHROf n3s BOCEMH IOPHUCTOBB
H TpeX’b npejcTaBuTelell TOProparo EJacca.

9JTa KOMMACCif, COXPAHHBH OCHOBHES HAYaJIa NPENIOKEH-
0aro IpOeKTa, OPU3HAJAA O0JHAKO HEO0XOIEMOCTH HEKOTOPHXB
cymecTBeBENXD msMbBHemilt. Mewkty npounms Rommuccis samk-
BRI caMoe 3araanie npoekta Ha Concursordnung BE® BHAY o0ie-
PaCIpOCTPRHEHEOCTH BTOr0 TEPMHHA.

IIpoekrs, moxyump® eme HBEOTODHS HE3HAYMTEABHHS MO-
OpaBER BB COI03HOMB cOBETE, BE 1875 rogy GHE npeacTaBIeHD
Ha pascMorpbrie pefixcrara. Ilocrt mepmaro uremis mpo-
exTa OHLIO TPH3RAHO HeOOXOAWMHMD HepelaTh ero Ha Caummaii-
mee pascMorpbrie KomMAccin, cocTaBieHHON H3B 14 1emyTATOBE.
" Koummccia OKOHYHIA BO3IOKEHHYIO Ha Hee paGoTy ETB Maio
1876 roza. B® takomt BuAE mpoekTs npexromens OWAD peltxc-
Tary, EoTophi# mocak Tpernaro utemis 21 peralpa 1876 roxa
OpHU3HAID €ro eIMHOrIACHO. 3aKoH® OLIB 00HapoIoBaHE 10 feB-
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paxs 1877 roza '), a Berymnas BB caay Bwberd b mpomec-
cyaJbHEIME ycrapaMm 1 oxradps 1879 roja.

Ycrass cocronts m3n 214 crareit m pasybaderca Ha Tpm
gacto: 1) Marepiaibnoe KomEypcmoe mpaso (1—63), 2) dop-
MaJbHoe KomEypcnoe mpaso (64 — 208) m 3) yrorosHma mo-
craBoBicHig (209—214). CakjoBaTcIbHO CHCTEMa 3aUMCTBOBAHS,
OTB NPYCCRAro 3aKOHA, KOTODPEIL BOOOME OKA3aXh 3HAYHTEIBHOE
BlifiHie HA BHPAOOTEY I'ePMAHCKATO KONEYPCHArO YCTaBa.

B® npormBomoiokHOCT NpERNEMY IPaBy HOBHI 3aKOHD
OTCTpaHAETT MO BO3MO:RNOCTH yyacTie CyAa H BO3JIAraeTs BCIO
TAEECTh KOHEYpCHaro IbJa ma jaunTepecoBAaHHHXD JANG, Ha
Epeiutoposs. Db pocTommcTBAMB 3aKOHa CaAbAyeTh IPHYHCIATH
cTpexMJIeHie €ro 0CBOOO,UITh KOHKYPCHOC IIPOM3BOJICTBO OTH He-
o0xoruMoctH yabidaTe BHUMaHie TAKHMB BOIPOCAMB, KOTOpHE
MOTyTH OHTH pascmMoTpbEn BHB Ronmkypca, Kax® MCEE 0 mpasb
cOOCTBENHOCTH Ha BEINM, IOHABINd BT KOUKYPCHOYI Maccy, Tpe-
GoBagia 00B ynOBAETBOPEHIN 3B 0COOHXD yacTeldl MMymecTsa °).
Ragn megocrarokt sarona, cabiyers ormbraTe upesmbpryio
OTBJICYCHHOCTD IIOJIOMCHIM, 3aTPyAHIMIONYI0 IIPAKTHYECKOE MOJb-
sopamie, a Tak&e HEOOHKHOBEHHYIO TAEeN0BLCHOCTD u3iI0:ReHid,
TPeNATCTBYIOUYI0 CAMOMY YACHCHII0 CMEICIA 3aKOHA.

TJTABA IISITAJ.

Hraniasckoe mpaBo.

§ 81. Mu Buzban, yto mraaianckoe cpeineBbEOBoe IPaBo
TOPrOBHXD TOPOJOBH BEIPA00Ta.10 IJABHHS Hauala COBPEMEHHArO
EOHKYPCHaro mpoiecca W NyTeMB TOPTOBHXD CHOLIeHI# mepe-
miao B Apyria crpansl. KaR® HA ycoBepuIeNCTBOBAIMCH TOPOA-
CEie CTaTyTH BB CBOWXb mo3anbiimmnxs pegakniaxs, TEMb He
Merbe OBH JOMKHN ORI ycTymuTh MECTO 8aKOHOZATEIBCTBY
rocyJapcTBh, COCTaBASBIINXD Bb CBOEH COBOKYNHOCTH COBpEMeEH-
Hyo Hraxio.

OcoGeBHEIMT 3HaYeHieMB II0Jb30BAICA TOCKAHCKI# ycTaBb
0 HecocrosteasHocTE 15 Mapra 1782 roga. HMutepecy 8roro
SaKOHA 3aKJIOYAETCA BO BBeleHiH 006a3arTeibHOM MupoBo#t cabaxm
(concordato coattivo), mpexmecrBoBaBmei 00baBAERiI0 BECOCTOA-

1) Buberd ¢ 8aK0OHOMS GHIH ONYOIHEOBAHH BechMa NBHHHEe MOTHBH
ED HeMy.
) Endemann, Das deutsche Konkursverfahren, crp. 18.
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ceapHocTn '). Crbaga BOZHWEAJA IO IPELIOREHII0 CAMOrO JOJEK-
HAK& H Ch COTJacis EpeIMTOPOBS, NpeICTAaBILIOMEXE '/, Beel
CYMMH JO0ATOBB.

Cb ycranoBicHieMs (PABHNY3CEATO TOCIOICTBA HA ANNEHHH-
CEOMB HO0ayocTpoBb (hpamiy3ckoe B3aKOHOAATEIBCTBO OHLIO BBE-
Aeno BO MHOTEXT rocyiapcrBaxs Hrarxin. IIpaso sTo He OnIO
YK JHMB 10 AYXY HTAIIaHNAM'b, HOTOMY 9TO OHO CO3XaHO0 GELIO MOAB
BIisHiEMD CTAparo 3aEO0HOAATEILCTBA (PAHIY3CEaro, TECHO CBi-
saBHaro ¢ urarianceamu craryramu °). Bs 'onyb m Ilnemontk,
BOLIEIIIMXs BB COCTaBh ()PaHOy3ckoll mMmepinm, ¢panmyscroe
TOProBoe Yy.aoxemie BCTYnmao BB cuay 1 amsapa 1808 roza,
Eaks 7 B0 Ppannim. Ct® ycTpamenieMs HHO3EMHAr0O BJAJEIYECTBA
B0 MBOrMXD® MEcTax® maJa cula Qpanmy3cEar0 3aKOHOJATEIb-
cTBa ® OHJIO BO3CTAHOBIEHO INpeXECE NIPaBo, HO HBROTOpHS
rocyZapcTsa COXpaHHIE y cei cuay 3a cayyaiimo npioGpbren-
HEMD 3aKOHOAATEILCTBOMB. SarThus HBKOTOpHE rocyzapcrsa,
xakbs Heanoas mam IleproBEas 06aacth, BBEAM CBOH COGCTBCH-
HHS TOPrOBH:I 3aK0HOJATEIhCTBA, BechMa OJII3KE0 CONPHRACAIONIiAC
¢b (paHImy3CKEMD 06pasoMB.

Cabnysa sromy upumbpy, CapincEoe EOPOJIEBCTBO H3JAJ0
Bb 1842 roxy Tagme TOProBoe yiomeHie, 0JIA3KOe IO COAEpHa-
Ril0 KB (pamnysckoMy. Tpersd KeHra YJ0omeHid, HOCBINIEHHAL
HECOCTOATEIbHOCTH, MOYTH JOCIOBHO IIOBTOpseTs 3aEoHB 1838
TOJa.

§ 82. I10 yaoxmenie cb o6vernEeniews Mrarim Grro npu-ogme'm“'
HATO 00pasmoMb IPH CO3JaHiM 00Aro Aid BCEr0 1'0CyAapCTBa ;::e;o“,ﬁ?'
TOPrOBaro 3aKOHOAATENnCTBA. IIpeamouTenie, OkKa3amHOe CADAAH-
CEOMY YJIOKeHil0, OOBACHAETCH YBamEEHiEMT Kb EODOJEBCEOMY
JOMy, & OTYacTH CIBIIHOCTHIO, CBb KOTOPOK CTPEMHJIHCH 3aKph-
IUTh CBE3M BHOBb OOPa30BAHHATO TOCYAAPCTBA OOIIMME 32KEOHO-
JareasctBoMb. IIpuTOMB capiEHCRilf EOZEKCH HpEICTABILID CO-
6010 IayviNyl0 pejakmilo (pPaHOY3CEaro NpaBa Ha HTaIiaHCEOH
mousk. Takums oOpazoMb (Jpasmysckoe EOHEYPCHOE IIPaBO Ha-
mxo ce6t moxsoe mpumbnmemie Bh cochameit crpamk.

) Pagano, Teorica del fallimento, I crp. 92.

?) «3akoHH Koxs6epa, 3aHMCTBOBABINie CBO® ColepEaHie y HTamiaH-
CEAT0 TOPToBaro IpaBa, JeTIR B OCHOBaHie TOProBaro YyIXOXeHiE H TAKHMB
o6pasoNs co BpefeHieMT mocabuHaro »F Hrazim, ETaaxiaEckoe mpaBo o6xe-
YeHHOe THIIE (PAHIYSCRHMS IIOEPOBOMG, BO3BDATHAOCE BT CBOE 0TEYECTBO K
poauHys». (Masi, Del fallimento e della bancarotta, I, crp. 46).
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Kar®s nu Beimk0 3HaveHie CXOZHAr0 3aKOHOJATE.IHCTBA:
MeRJy CTPanaMd, UMBIONMMH TOCTOSHHEA TOProBHSA CHONIERid
Apyrs CHb ApYyroms, oxsako BB Hranim ckopo y6kammics BB
gesoctaTouynocTn yrhiicTBylomaro npaBa H Heo(X0IWMOCTH NpH-
BeCTH €ro Bb COOTBLTCTBie C€B IOJOKEHiAME, BHPAGOTAHHEMH
HM3HBI0 APYIEXH HapojJ0Bh, BB ocolcHrOcTH ['epmamiero. Bw
PHJY 9TOTO #BMJACH IOTPEGHOCTH BH HOBOMT TOPrOBOMB Y.IOWe-
pin. KoMmuceid, BasBayeHDad JJd H3TOTOBAEHiA €ro, He 3aMe-
A1a Cb IPOEKTOMB, KOTOPHH OHJT IPH3HAND BaKOHOMD 2
anpbas 1882 u Berynuas B cnmay 1 amsapa 1883.

Bz orabak o mecocrostensroctn, Kotopoit yakiaera 3 knura
yaIOXeHid, EOMMHCCIA IPOABAJA HARGOJBIIYI0 CAMOCTOATEIbAOCTS.
Kommaccia o6paTHia BHHMaHie HA 3aKOHOAATEILCTBO TE€PMAHCKOE
m Geaprifickoe. OfHaKo, 3aMMCTBOBABH M3h PEPMAHCEAI0 [PABa
MHOTiSl YACTHHA IIOCTAHOBIEHiA, KoMMuccis He pbmmracy mpu-
HATH CHCTEMH TepMaHCKaro ycrapa, T. e. pasibaemia ero mHa
MatepiaspHoe N (popmaibHoe mnpapo. Hampotnss mnoxowenis o
HECOCTOATEIbHOCTH H31araloTcd Bh HOpaikb JIBHEeHid KOOKypc-
Haro IPOU3BOJCTEA.

Touno Takke KomMHccis Re phmmiach ycTaHOBATH OIHHB
o0mift koHKYpCHHIT TOPAXOKB, 0€3% pasinueHis TOpropoli me-
cocToaTeAbnOCTH 0TH HeroproBol. Hexpss ne sambtnTe o0amako,
YTO MOTHMBH, IDHBOAEMEC BB oGBsicHeHie, mpexcraBisiotTcs BE-
CKONLEO cla0HMu, yucTo QopmanbHaro xapakrepa. Korja GeLrs
IOOJHATH BOTPOCH O PACHPOCTPaHeHid moCTanopienili KOHKypC-
Haro mpaBa M Ha JNNG HETOProBaro 3paHis, OHB BCTPETHAT-
BO3pajkenie, 4TO koMMuccia mmbers cBOew 3agaycio BHPAGOTRY
TOProBaro 3aKOHOJATENhCTBA, a NOTOMY He BOpaBh yCTaHOBIATH
HODMH Jad o6jacTd, uy:xao#fi TOprosomMy oGopory ‘).

+Heras orpaguTh MMA HeCYacTHAr0 KyNIa, OEA3aBIIAroCA BB
saTpyAHeRnin Bcabjacreie cayvalimaro creuemis 06CTOATENLCTBB,
onacadch NATHATH ero UM OpeloCYIMTEILHEIMT HA3BaHIEMD Heco-
CTOATENbHAT0, KOMMHCCIS 3AMMCTBORAJA M3H GexbrificEaro 3akoHO-
IaTeabCTBA 0cOOHIT IOPAIOKE OTCPOYRM IiaTexed, w3pbCTHHA Ha
poaret moxs uMeneMs Sursis des paiements, a B Mrasin—mo-
ratoria *). Exsa au oxsako nmpaMEpt 3acay®mBalb NOAPABAHiA
BB BHAYy TOr0, YTo M Ha poamE’s OTCpOYKa mIaTemeld mnpakTH-

) Yidari, Corso di diritto commerciale, VIII, n. 4303.
%) Hrax. Topr. yrox. §§ §19—829.
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YeCKH COBepImEHHO BHIULa H3B ymorpedacuig '). Cymmocts Ho-
Baro TOPAARA, OTCTPAHAIUIATO OTKPHTiE NECOCTOATEABHOCTH 3a-
EJI0Ya€TCd Bh TOMB, YTO EyMelh MO®ETH NMPOCHTh CYIh O Pas-
phmenin emy mpiocranosuTh BpeMeHHO (ne cBeme 6 mbcaness)
mcnoanenie o6:a3aTeibcTBb. Takoe paspbuiemic Momers OHTH
AHO TOJIBKO &) NPH HAJIMYHOCTH UPC3BEYANNNXE cOOHTId, b) mpu
JoEa3aTeAbCTBS OpeBHIeHis akTHBA HAIH NACCHBOMB, ¢) IPH
coriacia GOIbINHHCTBA EPEAHTOPOBG.

Bs o0mwems crbryers mpnssaTth, YTO HTAJIAHCKOE KOHKYPC-
HOE TPaBO IPEeACTABINETCH JyIUINME 00pasoNs Kakp IO CH-
CTEMATHYHOCTH, TAEKD M MO SCHOCTH H3JOKERid.

TJIABA HIECTAJ.
Aeraificeoe mpaso.

§ 38. Cosepmenrnro oco6yi0 Ipynmy COCTaBIfeTT KOHEYpC-
HOe IIpaBo AaHI.I0-aMepuranckuX® crpanb. Meropmyeckoe ero
passaTie OHI0 HE3ABMCHMO OTH CyAb0M BOHmpoCca O HECOCTOs-
TeJLHOCTH HA EOHTHHEHTE M BB CBOIO OvYepejb HE OKA3AI0 HH-

REaKOro J1aBieHis na pa3mrrie ROHTHHCHTAQJbHAr0 KOHKYDCHATO -

npasa.

Ilepsuiit konkypcumit 3akoRs, H31aNmH BF AHLAIN, OTHO-
curcd kb napersosaniio enpnxa VIII, umemmo xs 1543 roxy.
9TOTH 3aKOHB HOCHAD [IABHEMDB 00pDasoMB YroJopmHI Xapak-
TePH, YIPOKad CYPOBHMI HAKA3QHIAMH HECOCTOUSTEIBHHMB JIOJE-
maeaMs. llo B3ragay aToro sakoma GaHKpOTOMs NpPH3HABAICH
TOTH ,kTO ycmbas Jaosko cuuckath ce0b kpeinTs, & MOTOMB
BApYrs Gbmais Bb Hem3BBCTHES CTPaHH WIH, OCTABAACH JOMA,
He (E3MOKONICA IJATHTH CBOMMB KDEIHTODAMP H IPOROBAIB
CBOE HMYI[ECTBO BB POCKOIIM M YIOBOABCTBIAXE, BOMPERA BCAKOM
cupasettBocTi I yyBcrBy coberi )¢, I'pamaanckad vyacTs ero
MOCTAHOBJIEHIH OrpanmnyuBaJach IpPEAMACaHieMs JOPAY-EaHIJIEPY
2peCToBATh HMYINECTBO AONEKHHOKA H PasthiuTh ero Memxy Epe-
JHTOPAMH.

) Thaller, Communication sur la législation de la faillite en Bel-
gique, en Italie ct en Espagne (Bulletin de la société de législation comparée
1888, % 6, cTp. 540).

) Lyon-Caen, La loi anglaise sur la faillite. ctp. V.

OrpExzame
32K0EH 0
6aErRpOTaxXT.
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Ha cubry aromy sakomy aBmica Bcropb jpyroff, m3jgas-
Buit npn Eansasers sy 1572 roay m cojepmamiit ywe Goxbe
HOCTanoBAeniff TrpamjgaHcRaro XapakTepa. HoOBHMB 3aKOHOMB
npumbnenie BecocrosteasrocTr (bankruptcy) Onzo orpaEWIEHO
EDPYroMd JHIB EyODeyeckaro KJacca, OTpaHHYEHie, COXpaHsABlIee
cuay g0 1861 ropma. Ha aopra-rammaepa Boszarajachk o00f3aH-
HOCTL HA3HAYeHid KOMMECCAPOBD JJId apecTa JOJKHAKA, CEB-
BECTPA ero uMymecrsa u pacmpexbienia mocabamaro Memay Epe-
JHUTODAMIL.
CypoBocTs mocTaHOBIeHil 3aKOHA HO OTHOLIEHIID EB HECO-
croaTeibHoMy, eme Gorbe ycummmsuasca npm Skoss I, Gmia
ocia0lIcHa BB NAPCTBOBaHie KOopoJeBH AHHH. 3akoHB 1706 roxa
OPefOCTABIANs HECOCTOATENBHOMY JOJAKHHKY BO3MOKRHOCTH Ch
coriacia GOIbIIEMHCTBA EpeAnTOpoBb moxyunth certificate of
conformity, T. e. csmrbrexscTso, ygocrosbpsiouiee, 4TO XOME-
HAKD IIPeJOCTaBEID EDEIHTOPAMD BCE CBOE MMYINECTBO M BOOOIIE
mcnoJunxd Bk rpedosania saxoma. Ciuia BEjaHHAro csupbrens-
CTBA BaKJIOYAIACh BB OCBOGOMIEHIM TOAKHUEA OTH JAJIbHEAMAXE
npecabroBaniit co cropors Epegaroposd ‘). Tanmms 06pasoMs,
KOHEYPCHOe IIpaB0 HpuMBHAIOCH HCENOYHTEIHO EB KyOIAMD.
Yro6E yCTPaHUTH HCYA0GCTBO, COEAMHEHHOE CB OTAEIBHEIMA B3HI-
' CEAHiAMH Ea®Jaro EPEIATOPa IO OTHOINEHI0 Kb IONRHHAKAMD He-
TOProsar0 Ejlacca, 3akoHd 1813 roja ycraHoBmI® 0CcoOH# 1O0-
PEIOED JId HECOCTOsTeAsHOCTH Hertoprosoit (imsolvency). 9rto
OPOA3BOACTBO OTAMYAJIOCH GOJBIIEI0 CYPOBOCTHIO CPABHATEIHHO
¢t bankruptcy, motoMy uTO Ha HEro He PaCHpPOCTPAHAIOCH CHIA
3agoBa 1706 roja.
Obzozznerie § 34. Bs revenie XVIII pbra Oniao m3gaHO SHAYATENB-
n:o:}o“g:rm HOe YACI0 OTABIBHEIXT 3aKO0HOBB, KACABINEXCS HECOCTOATENb-
HOCTE C% Toit mau xpyro#t cropomn. Cuiigmie BchX® pasposmeH-
HHXB IIOCT2HOBIEHIH B OAHO OHJIO MCIHOJIHEHO BB IAPCTBOBA-
mie I'eopra 1V, mmenno s 1825 roxy. Torza Bmepsme npm-
SHaHA OHJa 32KOHOMB BO3MOEHOCTh OTEDHTIE HECOCTOATEILHOCTH
mo mpocs6B camoro roammmea. Buberh cr» Thys pomymena
Grxa MEpoBad crbiga, HO JAOCTHREHie ed SaTPYXHAIOCH Tpebo-
BaHieMT coriacid YpesBHYaiHaro GONBMAHCTBA KPEIUTOPOBD, °/,,.
Rags pomoamenie EB 9TOMy 3aKOHy, dBIdeTcd yipexjieHie BB
1832 roay oco6aro mocrosHEaro GaHEpoTcraro cyaa, Court of

% Baldwin, The law of Bankruptcy, 1887, crp. 2.
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Bankruptcy, cocroasmaro m3® 6 uiemoes. Jo 8TOrO0 BpeMeHH
yupaBJeHie HMYIECTBOMs HECOCTOSTEIBHAr0 GHJIO IPelOCTABICHO
Ge3ROHTPOJIbHO EDPEIHTODAMB, 9TO HOPOXKAAN0 OC3HOPAIOED H
saoymorpeGierid. IlosroMy sazava ympaBleHis HMymecTBOMB
nepefiana OHJa cOBMBCTHO momeynTenraMb, W3GPAHBEIME OTH Epe-
AMTOPOBD H UPHCARHKNMD IONEYHTEJIMD, BHOBb yYpeEICHHHMB
npr GaBEporckoMb cyab (official assignee). ‘

Bs 1849 Bumess HOBHE ROBEYDCHHE ycTaph, samBbmms-
mifA npexnit 1825 roxa, mpurasmilt BH ce6d Bch BHmeamis B
TOr0 BPEMEHH YACTHHS NOCTAHOBIEHid M ycraHOoBEBWi#t HEBEOTO-
pHa HOBHA Hayaia. JoiXHRES EME 1P mpaB0 HPOCATH O IPH-
SHAHiA €ro HeCOCTOSTEIPHHMB TOJHEO Bh TOMD ciyial, ecam
o6bmars ymiaTATE EpeiETopamt He Membe 25°/. Mnmposma
cABAER JOAEHH GHIH COBEPIIATHCH IOXH CTPOTHME EOHTPOJEMB
cyZa ® TpeGoBaJH coriacid °/, EaEB UHCIa EDEXHTOPOBH, TAED
H OperbABICHBHXE TPeGoBaHil.

W3t yacTBHXB SaKOHOBS, H3ZaHHHXE mocaib ycrasa 1849
roaa, crbayers ormtTaTs 0co6eEHO 3akoE® 1861, BB cuIy EO-
TOParo HeCOCTOATE.1bN0CTh ORLIA pacupocTpaEeRa Ha BCEX® amms,
a He TOABEO TOProsaro KIacca, EaEs 9T0 GHJIO A0 CHXB IOPB
co Bpemenn Eimsaserw. ToT®H &e 3agonT BBeXb BIEPBHE BOS-
MOZEHOCTh OTEDHTId HECOCTOATEJFHOCTH HO HOYMHY CAMOTO CYJS.

Hosuit RoEEypCcEHIt ycTab mossmics Bb 1869 rony. Ile-
PECMOTPE EOHEYPCHArO 3aEOHOJATEAHCTBA GOHIB BHSBAHD IJAB-
HHMB 00DasoM® HEIOBOXHCTBOMT OGIECTBa NPOTHRD NONEYHTE-
xeft '). B Baxy sroro mopmil sakom® oTMBEEIT BMBmaTeIsCTBO
XOIEHOCTHHXG JHNG BF yHpaBleHie WMYMECTBOMB HECOCTOH~
TeALHAro, EOTOpoe mepeiano Owiao Bs Bbrbmie caMEXD Epenn-
TopoBs. TaREME 06pPasoOMT BOCTOPEECTBOBOJA CHCTeMa m3BBCTHAL
Bb AHTIiN NOA® AMeHeMT voluntarism BF OPOTHBOHOAOEHOCTH
cacrem’ officialism, npusramroft sagomoms 1832 roga. Cynel-
HHA TNONEYHTENH YCTYHHIM MBCTO IMNaMT, BHOMDAEMEMT EpefH-
TOpaME 10 coGcreemHoNMY ycmoTpBHilo—trustees. Buberd 3
™iMF oTMEHEHO G6HIO IpaBO JONEHAEA CAMOMY IIPOCHTH O00B
OTEPHTIE HecOCTOATeAbHOCTH. 3aTEMB cibasEs GHIB MOBOPOTH
ET NPERHEMY HANPABIEHII0 SAKOHOAATEJLCTBA OrPAHHYEHIEMD
BECOCTOSTENPHOCTH EPYTOMT TOPIOBHXT OTBONIEHiR.

CymecTBeBEuit HegocTaToEL SaEoEa 1869 roga cocrosxs
BB TOMB, 9TO OR’> HpPEeBPamalb BECOCTOSTEALHOCThH BB ceMeRmoe

') Pagano, Teorics del fallimento, I, cTp. 139.
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xbxo, ycrpanaats Beakilt komrpoxas. Kpeamropu camm maxo yak-
JA]M BHMMaHiA KOHEYPCHWMB gbiam», mepejapas STy 0083aH-
HOCTb TpogeccioBatbEHMD HONEYHTEIIME, YTO IOBAEEIO 33 CO-
Goro Maccy siaoymorpedreriit '). ,3axons 1869 roja, mpm npa-
Mbnin ero Ba mpakTukb, Re mpumecs HmEyero, kpom’b sia, rias-
HEMb 00pasoM® Bh OTHOLIEHIE HEOOHEHOBEHHOM MelIeHHOCTH
IIPOH3BOACTBA, 3HAYHTEJABHOCTH CONPAKEHHHXD Ch HAMB H3AEp-
®eEd, moyrH moxno# GesorsbrcrBennocTH momeuymtenelf, Beaba-
creie yero uyacro Bammbilmie BompocH, KaEb Hamp CHOCOOB
JAEBHIALIN aKTHBA JOAMHHEA, phwaince 8D abiicTBRTEILHOCTH
BOJEI0 OZHOTO JHANA, KOTOpOE IIOCPEeJCTBOMB IOAVYEHHOH RoBb-
perHOCTH, Tpio6pbTaro BO3MOEHOCTL caMo cels HA3HAYBTH IO-
neyutelems, onpenbints pasmBps mpmunrtalomarocd eMy Bo3HA-
rpa®jeHid, ¥ Ha3HAYHThL Ha(awjaTelbHH# Komurers“ *). Abxo
JOLLIO 0 TOFO, YTO OAHD YBAMmAEMHIl CyJbd 3adBUIB, YTO €CIH
sakons 1869 roza ocramerca pb caab eme HBCEOILEO BpeMeRH,
HE OJMHD SAPaBOMHCA#IIA yenoBBEB, CO3HaBaA CBOH 00s43aH-
HOCTH BB OTHOLIEHIH ceMbH, He GyJeTs ILIATHTH HOAHOCTHIO CBO-
X JI0Ar0OBB °).

ITH HELOCTATKA TPeGOBaJH HACTOATEALHO IIPOCMOTPA KOH-
EYPCHAT0 33aKOHOAATEABCTBA, KOTOpPOe OHJIO BHEIOJIHEHO TAABHHMB
o0pasoMs Gxarogapa yuacriio UsmGepasma, upenchbiartens Board
of Trade. PesyxsraToMt BCero nBm#eHid GHIL HORH KOHEYD-
cHH#l ycraBb, usansu# 25 asrycra 1883 roja u Berynmsmrif
BB cunay 31 gexabpa 1883 (§ 3).

IE%ereynmse § 385. Hosuit ycrass, He pacmpocrpamsomiica ma Ilor-
8“0!03&1615" JaHAI0 H I/Ip.namum (§ 2), mpexcrarisercd BO MHOTHXH OTHO-
IIeRiAXD BO3PAIICHIEN KT CTAPOMY AHIIIMCKOMY 33EOHOKATEMb-
CTBY, mpeaiecTsoBaBiieMy ycraBy 1869 roga. Bw ocmosamie mo-
Baro 3aKOHa HOJOEEBH OuaH cabiyiomis nged: 1) HecocroaTean-
HOCTh 3aTPOTMBACTH OCIECTBEHHHH HATEpech, a MOTOMY HE MO-
&eTh OWTh NpejocTaBieHa CBOGOZHOMY ycMoTphHilO EpeamTo-
POBB; 2) yOopasienie HMYIMECTBOMB HECOCTOATEILHAr0 JOAKHO
OHTL NPeAoCTaBICHO HE CYIeOHEIM, & aIMHAACTPATHBRHMT Opra-
HaM'bh; 3) HECYACTHOMY HECOCTOATEIbHOMY HEOGXOAMMO LIPEA0CTA-

HMittermaier, Englische Handelsgesetzgebung 1883 (Z. f. G. H.
1883, B. XXX, 8. 557).

%y Bald win, The law of Bankruptcy, erp. 5.

 Lyon-Caen, La loi anglaise sur la faillite, crp. XXVII.
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BATh HEEOTOpHE JbroTH ‘). Ilonomenis HoBaro 3akoHa pacmpo-
CTPAHAKTCA BH PABHOH CTENEHH HA INND Kakh TOProBATO KJACCa,
TaRs ¥ HETOProBaro, Takb YTO CHb 9TOH CTOPOHH amIJifickoe
IIPaBO CXOAMTCA CPH repMaHCEAMD. Bo3CTaHOBIeHO IpemIe cyme-
‘CTBOBaBllee JId JONARHHEA IPaBO IPOCHATH CaMoOMy 00 OTRPH-
Til HECOCTOATEILHOCTH, HAUDOTHBH HOYMHDB CyAa BH 3TOMTH Nb-
ab ycrpaHems. 3aEOHD YCTAHOBIAETH CTPOriii Haxsops 3a Aba-
TeIBbHOCTBI0 JaBIb, official receivers, cocrodmuxs mOxTH RaA30-
poxs Board of Trade. Ct cyreGro#t pedopmo#t mpewmmit Court
of Bankruptcy morepans cBol caMOCTOATEJIBHOCTH, TAED 4TO Bb
HacToAmee BpeMd Hajl30ph 32 rbraM# KOHEYDCHHMH IpDHHAJLIE-
&u1s High Court s® Jonzons m County courts BB rpad-
CTBaX'h.

Cs Bubmmeil CTOPOHH 3aKOHB HpeACTaBIdeTcs BH BHcHIed
cremena meyilosieTropuTessHuMB. IIpemae Bcero Gpocaerca BB
Tia3a 3HaYATeAbBHE 00HeMB ero, 170 rpoMaiHEX® crarelf, co-
CTaBIEHHNXH Ka3yHCTHYHO. JTUMB HeyMbmieMD aHrIM4an® 0606-
maTh OPHIAYECKid MOA0EeHid 00BACHHETCd Heo0XOIEMOCTh IO~
¢roannaro uzMbaenis Bb 3aronoxarensctsh. Bb aToME OTROWIEHIH
Anrrnis opeicrasigerd sambyareibHoe BIeHie: CO BDEMEHH Y CTa-
Ba 1825 roza m3rano Owlao 41 3aE0H08H, KacaloUIMXcd KOHEYpC-
HArO MpaBa, BB TeYeHie aTOro mepiofa BpemeRH cMbHAIOCH yYe-
THpe OBisHHXP KOHRYPCHHXB ycrana. HeraBro uagamHOMY 3a-
KOHY Y&e HAYHAAa TH YrPORATH ONACHOCTH YCTYHRTH MECTO HO-
BEIMD IIOCTAHOB.ICHIAMD ), KOTOpHA GyAyTh TaE®e HeJ0IroBBYHH,

ecid aurnifickiif 3akonoraTerr He Bocmoab3yercds npuMbpoMs
KOHTHHEHTA.

) Lyon-Caen, La loi anglaise sur la faillite, erp. XXVIII — XXIX.

f Lyon-Caen, Loi anglaise sur la faillite, crp. III, a moToms
LIV—LXVIL. «Y&® He aHI.IHYaHaM'h KOHeYHOo OyAerTs cABIaBE® YHpPeKs B
€03, laHiH CAHIIKOMD OTBIGUEHHHXP HOpME. OHH CTPAJANTH IPOTHBOIOIOX-
HHMF HEJOCTATEOM'B, CTATBH HXB 3aKOHOBE, 06JIeYeHHHA BB APXAHYECKYR
$opuy H upeambpuoR XAHHH, caBIVHTH APYrH 8a APYroMt 0e3p BcaEoHk
Jorudecroit cpa3H. Kaxjad H3b HHXF BHPAEaeTh OAHHD TOXBKO (aKTD HIR
opRND ToXbE0 ompeibaeHHHE cayvalk, Ho moueMy HTH cAyYaH ouperbreHm
TaK's, & He HHaY8—Ipe (cTaBafeTcd 3arajkom: it is juste and reasonable, m
He MOTOMY YT06H CoOTBBTCTBOBANO TeopeTHUECKHM'h LpeJCTABXEHiAM'B, & Mpo-
CT0 COBIAJAETH CB TYBCTBOM'D CUPABeAAHBOCTH 3aKoHo1aTexs.. CTpanHad cubes
HpPABCTBEHHHXT NpeinHcaHilt ¢b NPakKTHUYeCKHMHE TpefoBaMiamu. Yacro mpo-
NYcRAOTCHE CAMHA BaXKHHI NOJIO0KeHid, KOTOPHH MOrXH 6H ocBBTHTE Bech
mucTHTYTHs. T haller, I, crp. 106. ’
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3aEOHT HpOM3BENh BeChMa CTpamEOe BHeuaTrbHie Ha 00-
MECTBO — OHB IOBIERD 38 COG0KW HeOOGHEHOBEHHOE YMeHbleHie
YHCIA2 KOHEYpCOBh. BB To BpeMa EaET BH 1883 roxy umcxo
nocakzenxs cocrasaano 8,555, BB nepm.m roxs ArE#cTeia BO-
Bar0 3aE0Ha 4YHCI0 HXP ymaxo Xo 4,171 '). O6pacmserca sTo:
dBI€Hie CH OJHO! CTODOEH SHAYHTENBPREIMT TPABHTEIHCTBEHHHMD
EOHTPOIEMT 38 KOHEYDPCHRMHA ABIaMH, YCTAHOBICHERIMT [0 HO-
BOMY S3aEOHY, CP JApDyrof CTOPOEH YBEIHYECHEEHEIMH H3JEPEEA-
MH, COOPAKEBHHIME B NPOH3BOACTBOMB. IloaToMy mpeamoun-
TaI0THs OEOHYATH nbJa JOMAIIHEME HOPHAROMb Gest odumiats-
Haro OTEPHTiIA HECOCTOSTEABHOCTH ).

Bz Iloraamain m Mpaanaim aBicTBylTE 0COGHE 3aEOHH,
HIMEHHO BH mepeoit cTpaEb OCHOBHEMB aBideTcd ycTaBs 1856
roga ¢t nosppbi#mumn mambremiamm 1880 m 1881, Bo BTOpO#H
crpaEd yerab 1872, Giuskit 1o copepxamiio Kb aHLIIACEOMY
EOHEYPCHOMY ycTaBy 1869 roxa.

Ofizepo-axepz- § 36. PoxcreemEnnt anmraifickomy spaserca mpaso Chae-
' n?m mz—po-.amepnxancnnx's Coennrernnxs IlraToes. IIpm camomd cos-
TOXOTEO JaHIM EOHCTHTYIIE AMEpHEAHCEOH EOErpeccy GHLIA IpeloOCTARIE-

HA BHPaGOTEa 06mAaro EOBEYDCHATO S&EOHOJATEIbCTBA.

Bt nmepsufl pass monmTEa cosxaHia 00mAro EOHEYPCHArO:
opasa mocxbposaza Bs 1800 roxy. Ho sakoE® 8TOTH mpoaep-
&axcd Begoxro: ero xbificteie 6mao orMbmeno 19 aeeaGpa 1803
roza. BropmuEo yaanoch mapTim meRTpaimsma JOGHTHCS H3LaHid
ofmaro ycraBa 0 HecocToaTeabHOCTH 19 asrycta 1841 roxa, HO
H 0BG mpojaepxaica Merbe 2 axbre, morepasr cmay 3 mapra
1843. Harorent® TpeThd HONHTEA, Cb KOTOPOA OHIM CBE33HH
CAMHS INpPOYBHSA HajJeXAH, MNOAYIHAA OCYIECTBIEHie 2 MapTa
1867 roza; HO H TOMy yCTABY €XB& YAAX0Ch IPOCYMECTBOBATH
zecats 151r5. Ero ab#icreie Guxo ormbmemo 7 iloEa 1878 roaa.
B3® mocaBamee BpeMa CHOBa NMOXHEMAETCH BOIPOCH 00B 00HEAA-
HEHiH EOBEYPCEAr0 3aEOHORATENbCTBA. I'1aBHOI IPHYEHOMO, CAY-

) Baldwin, The Law of Bankruptey, crp. 6; Thaller, I, crp. 115;
Mittermaier (Z. f. G. H. 1884, B. XXX, c1p. 576).

%) 970 06CTOATENFCTBO KAKT HEIBSd JYUNle ONPABAHBAET TY KAEW,
xoTopY® EMBIR cocraBHTeXH OGAHEPOTCEAro ycraBa 13883 ropa. IIo cioBaMB
YpmOepaeHa, NOKIANYHES 110 DTOMY S8AEORHY BS HEXHed maaarh, mpexzaras-
_ miftcs 8aEKOHT, Eaks H B0oOm[e BCH SAEOHH 0 HECOCTOATENFHOCTH, AOIXXEHSH
xBTS ABORHYD 8a7auY: CBH OAHOR CTOPOMH CTAPATHCA COEPSTHTH YHCAO EPY-
meni#t (to diminisch the number of the wrechs), ¢x xpyroik — cophidcrroBars.
cuacenim (to protect the salvage).







