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KoniteeeioHHb@ HOT0BOPEL FOPOACKURD 00MLCTBRH~
HBiXD YUpasyienid.

JloroBOpH rOpONiCEAXDs OGINECTBEHHNXH YHPABICHIf cb 00me-
CTBAME KONHO-KEXBSHHXD WIM TPaMBANHHXD AOPOTS, SIEKTpH-
yeckaro ocpbmenis, B006mMe Cb YACTHRME UDEAUPHHAMATENAMH,
NPABICRACMEMEA Kb OTOPABIeHil0 X034HCTBeHHOR ALATEIBHOCTH,
BXojame#d Bb KpPYrh BBIOMCTBA TODOACKOIO CaMOyIpaBIeHid,
HPHHATO 'Y HACH HASHBATH <¢OCHOBHHMH> WIM <HODMAIBHHMA®.
’I@pﬁtﬁ“y §TH ‘HASBEEi® HHYOr0 He roBOpATh, TAKD KaED OHE HO
opuguleckie Tepuman, CMECID BXb, HOBULAMOMY, MOEeTH GHTH
a460 TOTH, UTO KOTOEODH - OPEHASHAUSHRL CHYRETH 00DAsHOME
Al OXHOPORHSIXD CABIOKS TOOXA" (p"fsm Tp, Race. gem 1912 r.
» 129) 1800, 970 OHD COES[ERATYL ocnosaam HIE HODMH XIA
GyAYDIEXT JOTOBOPOBS, 3aKI0UAEMHXD Komxeccmzepom ¢b 008~
BATOIAME, NONBSYIOIMEMACT YCIyTaMd ero mpejupiarid.

Ob6menpuasaTsii OPANAYIECKif TePMHHD AN 0G03HAUCHLA HOLTTH
" HHIXD CpBIOKB— «KOBRECcionER forosops». Ho W oED yEasH-
BaeTs xEmie Ha 1O, UTO BH JAHHOMB cxyIal oprams Buaco,
JAeTH YaCTHOMY JHOY <KOHOECCil0», T. €. KOSBOXIETH eMy wbIo-
BejocTymnoe BeBMS ®  EamioMy Ha oGmeMD OCHOBAHIA, OJTHMS
eme He Laspbmaerca Bompoch 00F #x® JOpEABIecKoR wpmporko
TAKL EaKh BHJIATA KOHLECCIH MOXKeTh OHTb CaMOCTOATEILHEIMB
AKTOMB, COHpOBOmIalomEMS #xb sakmouenie. Ho, ecan pame
OH2 ¥ BXORUTH BB COCTABH KOHIECCIOHHATO [OTOBOPA, TO BO
BCAKOMD ciyyal He WCIGPIHBAGTH €ro cofepmamia, #6o BHIAYR
KOHIECCiM— OXHOCTOPOHHIE aKTH Biactd, & phub WieTs 0 jorosoph.

He Bb maykB, sz Bb gaKoHOxaTeIbcTBS MH He HAXOZEMS
obme#t ropuimeckofi Kareropi@ <ROHNECCIOHHHXD HOFOBOPOBEY,
OPHEPOAY ROTOPHXH MOBHO 6mio Ox cumrath Ooxbe mam wembe
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BHACHOHHOK W YcramoBliemHOM. llepens HaMm He PasHOBHAHOCTH
o6menspBcTHATO HPaBOBOTO THIOA, & CHOXKHBIIEECA B: COBDPOMeH-
HOMD TpaBOBOMB OHTY cBOoeoOpasHoe gBiemie, IWODHAHIECKAA
CYIHOCTs KOTOParo Momers OmTh ompepbieHa mmmb mocad BH-
AcHenis ero OHTOBHXD O0COGeHHOCTe# W SHAYEHIA THNHYHHXB
PIEMEHTOBD €T0 COCTaBa Cb TOURH 3pbmia reopim m pbiicrByromaro
mpaBa.

BriTopad CTOPOHA KOHIECCIOHHEIXD JOTOBODOBE QTAHMYAETCS
HeOGHEHOBOHHOI CI0AKHOCTHIO, UacTHOXO3sficTBEHHOE Ipenmpiavie
TyTH OpUBIERAaeTcd Kb pbaTersHOocTR, HANpaBIeHHOA HA NIAHO-
wbpHO® YyIOBIeTROpeHle HACYMHHXD NoTpe6HOCTEd O6HBaTeneR
d COCTaBIAIMEH IPAMYId 83}aYy TOPOACKOTO CaMOYNpABIEHiA,
Hocabraee npm sToMD mpecabayers OGMeCTBeHHHSA, & He YSKO-
xosaficreenana mhaw, Ono phiicTByers Bs mHTepecax® COHBa-
Tenefl, Bb KauecTBB yupemperia, koropomy BelpeEO nomeuerie
o0F ero IOJNB3&XE ¥ HYXEJaXx®. BoRNeccioEEpD, Hao60pOTH, pPYKO-
BOJCTBYeTCA WCKIOYATENLHO CNEKYIATHBHHIME  COOGpameRians,
crpeMuenieMs k% Haxmpb. Ero kumeunas nBis—ussiederie BOs-
MOoxHO Oonpmell npuleiE BHa 3aTpaudBaeMEI EHT KaOMTIARE..
Memxny 06mecTBeEERINE YYPEKNCHIEMD W YACTHHME NDOIPHHEMA-
TeNAME YCTAHABIMBAETCA ANATENLHO® COTPYNHAUECTEO ), HUTOPOE
NOJRHO ONHOBDEMEHHO BHNOIHATH TDPH DA3HODOAHHA SalaTH:
oprapusaniio ojHO Wes (YHEOIA HIM ONHOTO E3H BHIOBE 00uUge-
CIMBEHHGZ0 CAYHCeHIS, TEKAMAr0 HA TOPONCKOME YODPaBIGHIR;
KaKb TOCYJADCIBEHHOMT YUPeXIeHiHW, A0CTaBleHie KOHIECCiOHePY,
BB KauecTBh UacTHOX03alfiCcTBERHAr0 MpeINpEHEMATENd, OPEOHIH
Ha EaOuTalb, HOTPa¥YeHHRH HMD HA 9Ty OPraHHESaNii; HAEOHENS,
yAoBIeTBOpeHie onpexbIeHHENXT HYXAH FOPOECKEXD OO6nBarenel
8L OpMaXs W HA HAYANAXb, HamGombe COOTRETOTBYOMEX® #XE
marepecans. Omo, cirbrosaTensno, CIYRATH OXHOBPENEHEO EIIMD
TOPOACKOrO0 YNpaBleHid, KoHmecciomepa ® obmBarened. 'HOpmxh-
YecKil aKTH, Ha FOTODOMD HOKOWTCA 9TO COTPYAHHIECTBO, FOIEEHS,
He cTECHAS TOPOCKOr0 YUPABICHIA B HOCHISHOMS OCYINECTBICHIA
BO3AOMKEHHHXD HA HEr0 FOCYAapCTBEHHWX® 33AaTh, COBXATH ODa-
BOBHA TrapanTid, 6e3h KOTODHX'S KOHNECCiOHEDs He CTAHOTSH

1) Kars ,coTpyIEEYectBo® Hao0paXAETE CTHOMERIS MORNY ROBIOMEE:
ToMb B Eonnecciomepows Rolland 35 Revue du droit public 1909 1., crp. 520
¢, Freund vv Deulsche Juristenzeitung sa 1911 r., trp. ‘1178, :THocabauil

FOMATPHBASTE TYTH HADORZAXIIYNOS HOBY®R $OPMY XOsZHcYBoRIHID HPOX-
nni il SR
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PECEOBATD CBOMMD KAUHTATOMS, H BB TO JKe BpeMa 00esnevdTh
mHTepecK OOHBaTeNA.

Pasmoobpasi npakTEuecknxb mbiek KoHNmeccioOEHArO Jo-
_POBOPa  COOTBETCTBYeTh Tamoe iKe pasHooGpasie ero IOpHAH-
9ecKaro COCTaBa, T. €, THXp DICMEHTORs, Cb KOTODHIME CBf-
suBalOTCA UpaBoBHA mocabpcrsia. Omo eme yBemmumBaeTcs
.vhM'B, uTO TOpOACKOe YyOpaBiemie cosmbmaers BB ceGh CBof-
CTBa Oprala BlacT# ¥ WPHAEYECKATO JALN2 M MOXKETH COBep-
HiaTh MOPHAYECRiA xbACTBIA BH TOMB B JIpyroMb Kauecrsk.
Opranmsania o6ImecTBeEHAT0 CAyXeHid W 0Gesneyenie WHTEPECOBSH
oOmBarene HeCOMABHHO JeXaTh Bb INIOCKOCTH NySIRIHO-IPaBO-
BHXF (YHENIA, OCYmeCTBIAEMHXD HOCPEACTBOMD ATMARECTPATHB-
HHXD aBToBb. Hao6opor:, o6esmedenie KOHNECCIOREpY BOSMOKHOCTH
USBICYeHIa NPHONAE WS OTOPaBIAeMOX mMb IBATEIBHOCTE CO-
CTaBIAeTh WMYMECTBCHHHE SEKBEBANEHTL 5Tof nbATENHHOCTA X
IeEATh, CIBIOBATENSHO, BB NIOCKOCTH TPAKIAHCKATO OPaBa.
‘Iacmonpasoaoﬁ xapaxrepth umkers Takme 106P0B0NbHOR NpEHATIE
BMD Ha ce6a 00a8amHOCTeX KaEbh 0O OTHOMEHI KB TOPOJCKOMY
CaMOYil aBJeruo _Tarh B Kb obmBaresams. Mexgy thup Bece
“HiriCTE COCTABINETH HpSAMPTE epmuarc uepaspbipHAaro aKra, o6-
JeUEHHATO BH (OPMY coriameHi MeEAY TrOpOJCKEME YODABIe-
HieMh W KORIECCIOHEPOM®.

Otrgecerie s10r0 CormameHis kb ABYXCTOPOHHEME JOTOBODAaMb
FPRKJAHCKATO DPABA SaTPYAHAETCA THMD, 4T0 HM% yOTaHABIH-
Baerca: HbBUTO Gombmee, WhMb HEJHBEIyajbHOE NDPABOOTHONIEHIE
Mex]y KoHTparenTamu. KoHmeccioBHsMS Torosopoms onpepbiierea
€00¢06%5 OCYINeCTBIeHIS FOPOICKEMD CAMOYOpaBienioMs OfHOA HIB
m%’h Ha HeMD, KAKb [OCYAAPCTBOHHOM yupemienin, sajays
n. omonﬁt}rmwpug upexupiariio onperbieRsoe TPaBoBoe HO-
moxemie B Oprammsapis, npecabayome#i oOmecTBeHHNA I[BIH.
Oms BHYXOAETS u3% UPerbIOBT MELMBHLYANBHOR HMYI{eCTBEHHON
cepn ropofa, Kaxh KPEAHYECKArC JMOa H, CIBI0RATENSHO, HSH
npentIoBs TPARZAHCKATO OPABA.

- Thur me axtoms, mawbe, ycranaBn@paercsd, BH HIRBHCTHOH
wip}, Dopanoxs Bejewis npepupiaTia KOHIecCiOHepOM'b, HACKOIBKO
OTH STOr0 3aBHCHTH ycmbmmoe BHUOIHeRie BOSHOMEHHON HA HEro
ZBATONBHOCTH M em SaTPAIHBAIOTCE HMHIepecH ofmBareied. Bw
OCHOBHHX'h ALYl HODMATHERXS LSTOBOPAXS OGHKHOBRHEO COEGPRATCS
EaRD TexHHUecKis ykasadia, o06gsaTelsaNa JIA KOHMecCioHepa,
TAKD ¥ YKasaHis Ha uperbisums ycuxoBia (OTHOCRTEILHO TAPEDA,
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CpOKA, KAaueCTB& H T. 1), OTh KOTOPHXT OHB DU 3aKNIOUEHIR
JOTOBOPOBD € OTABIBHEIME OGHBATENAME MOKETH OTCTYHATHCH
TOIBKO BB BHTIOJHYI X1 HEXS cropomy. Ha Samanb ouens gacto
TYyTD K€ HPeLyCMATDHBAITCS MUWHHMANBHEA YCIOBiA GyAymHXD
TpPYAOBHXSH AOrOBOPOBL Ch DAGOUMME W CIYKAIMAMA, SAHATHMA
Bh IaHHOMB upenupiarin.- Cormamerie CTOpoH® TAKEME 06pasoM®

He TOABKO pA3IDAHEYABACTS MMYI[ECTBEHHEIA CHEPH KOHIEGNEHTS.
# KOHNECCiOHep2, & KaEh Gbf WHKODIOPEDPYETHh YaCTHOXO3AMCTBEH-

BOe Ipefmpiarie IOPOJCKOMY CaMOyDpaBIeHil0, YCTAaHABAWMBAA BD
TO KE BpeMa HOPMH YACTHATG HPaBOHOPSAKA ), KONMB JONKHH
HOATMHATECA KAaKbh KOHUECCioEepb, Takb W OOGHIBATENH, 00CIyRH--
BaeMI¢ JTHMB UpeAnpiaTiews, 4 HHOIla TAK&Ke SAHATHE BH HeMb

pabciie u caywanlie, HACEOILEO NPOTHBHOE He BHITEERETH H8D.

SaKF'0UEHHEIXD. HMF JOTOBOPOBS CH EOBIECCIOHEDPOMS.
IOpmpmueckifi cocrasn, pascMaTpuBaeMaro HaMH & JOTOBODA
NPeCTABIAETE TAKAMS 06pa30MB HOBONBHO HECTPYIO Kapruay. B

HeTO0 HECOMHBHHO , BXOIMTL SIEMEHTD %’0%66%03/(1./167-&11&?2, T. €.

zoOposonsHoe corxamerie soxb. I'opoxckoe ynpaBJIeHie To6po-

BOJBHO JONYCKAeTh KOHNECCIOHEPA Kb OTOPABISHIO ABATersHO-
CTH, OpTAHRSANis KOTOPOE BXOJETH BB EDYIs 610 BBOMCIB&, H
K5 IIONB30BABIK0 TODOICKEMS MMYIECTBOMD. NOHIECCIOHEPSH T3

He MOXeTs OWTh NPHRYHAEMD Kb OTHpaBIEHio FTIH ABATENb-
HOCTH, W60 SaKORD TakOE NOBMEHOCTE He ycraHaBmEBaers. Co-
riacie CTOpOH® Ee myMBers xapakTepa IBYX's DPaspOSHEHHHXD BOXe-
mstasrenii. Raxnaa cropoma mapbuaers gpyrymo ouperbieHmmMm
OpaBaME 1O OTHOMEHIW Eb ce6B, cBaswBadg, Bb cooTBBrerBennol
wiph, coGersernyo csobony nb#crsii. Komnecciomeps oGasyercs
COODYRHETh UpeRupidTie, CONEPKATH €ro BH HAAJEHAMEMB COCTOA-
Hid, o0caymmBarh oOmBaresedl HAa NPOIyKASaHHHXD YCIOBIAXE

MHOTAA YXBIATE TOPOACKOMY YUDaBIeHil0 UaCTh CBOeR npxﬁﬁ’y
HpOiaTh eMy Ipefnpiatie ma sapambe onpexBIeHHEXP YCIOBIAXB,
OCHE OHO NOXKENAETH €0 BMEYUHTH, ® T. A. A TOPORCEOE YHpa-
BIeHie, B BEAE SKBHBANeRTA, NPEJOCTABIACTE eMy mpaso (OOH-
KHOBEHHO (DaKTHYECKYI0 HIH ODHIAYECKY0 MOHOMONIM) Ha OpH-
GHIBHYIO JIS Hero XBATeABHOCTH, HA NONH30BAHIE TOPOACEHMD
HMYMECTBOMB, MHOIZS Ha HspberHOe, Ob cBOEH CTOPOHW, CORbi-
CTBi6, Ha OUperbleEHNA usr0TH B T, 1. Cormamenmie CropoHs,

TARAMS 00DASOMD, nu’ﬁeu—«no xpakaelt wbph qmpuanbno——xapaw

1) 061 sroME HOHSTIE OM, uonpoﬁx'ke HAHIY cmmn ‘#t Wpmn. Bbor
aeEd 33 1915 r, rm. IX.
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TEPD B3AMMHATO JOrOBODA CF THNUTHHMG JJIA HEI0 ABTOHOMHEIMD
CaMOOTpaHUYeHieMb KaXAOR CTODOHEI ¥ COOTBEICTBEHHHMT Dae-
WHApPeHieMs 0paBoBOK ceps KOHTPATeHTA.

Onmaxo, moHCTETYTEBHEE 5@derrs 5roro foroBopa, Kakb
MH BANbIH, OTIAYAETCA TAKEME OCOOEHHOCTAME, KOTODHXbH
HEEOMMB 00DasoMb WeNb3A €YATATh HODMAIBEHME mocrhicreiamum
9aCTHO-IPaBoBOro coriamenid. Mws, mommmo o6gsaTenscTBeH-
HHXB UDaBOOTHOMEHiE, cosfgaerca mspbcrTHOE NpaBoBOE HOJO-
menie koEnecciomepa. ['opoxckoe ympaBuemie paspbmaers emy
BeJeHle IPOMHCHA HMIA Jake MOHONOIRMSEPYETE €ro, HACKOIBKO
mo SaKOHY BHIIS1a Takoro paspbmemis ® ycramosmemie mo-
HOHNONIE BXOJWIb Bb KPyr's ero kommerennmin. OHO BRIKOYAETH
ero Bb cQepy oOmecTIBEHHAr0 CIYXKeHia, OCTaBIAd 32 cobow0
mpaBO HAgsopa 3a BeJleHieMb KOHIeCCiOEHaro mpexnpiaria
¢ pame usBhCTHYIG JHCOUOIWHADHYIO B KapaTelsHYIS RIACTH. .
Maorga oHo HapbiseTs ero kakwMu-HEOYAb DPHBHEIEriaMu, HaIp.,
0CBOGOXKIAETS eI0 OTh TFOPOICKAXS HANOLOB. Db T0 Ke BpeMA
rOpOXCcKOe yOpaBleHie, IONb3YHCh BCHMA NOCTYIHHIME €My ajMu-
HECIPATHBHEIME MEpamM#, 3acTaBisers OOHBAaTeNAd HOTYHHATHCS
Tpe6oBaHiaMT EOHIECCIOHEepa, HACKONLEO 5T0 HEOOXOAMMO Hid
§esnpeIATCTBEREArO OTIHpaBIeBia o0mecrBennod cayxbn. llocaby-
Hifl TaKAMD O0DPA30MTH SARUMAET: HO OTHOIIEHI Kb KOHIEJEHTY
2 Kb OGHBATENO BH HSKOTOPHXH OTHOMIEHISXD HPABOBOE MONO-
Kenie, 61¥3K0e Kb HONOKEHI0 X03aHCTBEHHAIO OPraHa OPOZCKOTO
yopasieHia.

Bs wopupwieckoMs cocraBh KOHHECCIOHHAr0 JOrOBOpa MH
HAXOJEME, HAKOHEIh, TPETiH IpesBErIafHO CBOCOOPA3HBIY HICMERTS,
ROTOPRHE MH HA30BEMD HOPMAMUSHLME, Raks MH yEasals
BHIIG, AM% 9YAaCT0 HPEXYCMATPHBAOTCA OyIymid OTHOmeRid KOH-
geccioEepa KB WMHAZABEAYAABHO HeonpelbieSHHMD TDETBEME
genams. CorsamemieMs CTOPORD BB BHIOR 9aCTH  COSHANTCA
cBOEr0 puja HOPME OGBekTEBHAaro upasa. OHO HCUHOZHZET: Npa-
BOTBOPYECKYI0 (YHKI{0, COBEpIIeHHO HeCBOMCTBEHHYIO, IO TOCHOK-
CTBYIOMEMG B033PLHIAMB, 9IACTHO-IPABOBOMY JIOTOBODY.

B xoncencyansHOMY 9IEMEHTY KOHIECCIOHEATO JOTOBODa
upuwbHAoTc OOMmis Hayaja FPaBRAHCKAr0 IpaBa, ¥ ME HA HEXE
OCTaEaBIRBaTECA He OyaeMs. Bw jamsmbiimens Mm nocrapaemcs
BLIICHETH IODAIAYECKYI0 CYHMHOCTh YEASaHHHXH HAMH OCOOeH-
HOCTe# 9TOI0 JOTOBODA, €r0 KOHCTETYTEBHArO H HOPMATHBHAIO

aperra.
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L
Eoncmumymusroe c60%cmeo KoNYECCLONHazo 902060pa.

Taapmmf BOUpPOCH, DORIeKAMiA pameMy paspbmenin, sa-
ENOY3eTCA B TOMB, COCIABIAET: Jd BOUCUIBABIGHIE TOPOACEOTO
caMOyIpaBierid, omperbifiomee HpPaBOBOe NOTOXeHie KOHIECCio-
Hepa, CAMOCTOATENHHHA AIMAHECTDATHBHHA AaKTh, akTh BIACTH
IOPHIMYECEAS CHIA KOTODAr0 MOKOWTCA Ha HyOAMIHO-LIPABOBOMD
NONOWEHIE ©ro ABTOPA, MIE HTO JIWML OJFEHD M3H COCTABHHIXD
2JEMOHTOBh [DAKLAHCKO-IIPABOBOTO J0TOBOPA, KOMME EAKIad
CTOpOB& CBHBHBAETCA JHIbL Bh TOH MBDE, B KaKkol MeXIy HEME
cymecrByers «ofmas Bousa». He Tpyaso Bmgbrs, 4ro ropmumve-
CRad TPHEpOJa CABIKW, MMeHyeMoR EOBIOCCIOHHHIMT AOTOBODOMS,
Gyzers BH TOMBL W JpyroMb CAyIas Jaex0 He OXMHAKOBO0 M
970 OTH BTOTO 3ABACHTH BOSMOXHOCTh DpuMbBHeHia Kb Hel TOIBEO
DONOMeHili UACTHATO WpaBa WIH TAKKe HAYANE ny0auIHEArO
npasa.

OToMy BONPOCY NOCBHIIGHA JAOBOILHO OOMEpDHAA JATEPA-
Typa '), HO HCXOIHHA NONOKEHId W NOCTAHOBKA Y OTLBIL-
HEX'D aBTOPOBD HEONWHAKOBH, M STUME BB GONbMeN Crelend
00BACHACTCA UXH DAcXOXIEHIe BO B3riaiaxb, YBMb HPEAOUNiaNb-
HuME pasgornaciamu. BO $pammyscko# mmreparyph oTmpaBHOW
TOUKOI0 . HOCHYRANO HCHONHGHIE YACTHHMD NPEANDYHEMATEIONS
TaKs HA3. Ny6amummzs palors (travaux publies), cosepmaemmxs
Bb ofmeMs marepech, OOHKHOBORHO Bb ceph nyOaAIHArC MMy-
mecra—domaine public,—no cormamenitc ¢b TrOCyA3PCTBEHHOH
Baacte0. IIpeinpHEEMATEN0 TPELOCTABILGTCA HPABO M OHb HpH-
HEMAOT: HA cefd 0043aHHOCTE COOPYRWTH mpepupisrtie, Embiomee
ofmecTseHHOe 3HAUEHIS, M SKCIUIOATHPOBATh €F0 HAa YCEOBIAXD,
¥BNOEEHHNXD BB 0CO00MD AKTH, |HASHIBACMOMD «TETPALSI0 HOBHH-

1) HautGoxbe moxao oEa yxasasa ¥ Bopsewxo, Kounmeccin menbsmomo-
poxparo gpana {Mocksa, 1883 1), Ssler, Ueber die rechtliche Natur der
Eisenbahnkonzession nach Schweiz, Recht (Ziirich 1883), I Guillouard,
Notions juridiques des aunforisations, concessions administratives (1908),
Kirtel, Die Verleihung von Schienenwegen (Diss. Lipz. 1906), ero-me Rechtliche
Stellung des Strassenbahnunternehmers sw Egers ERisenbahnrecht. Ent-
scheldungen und Abhandlungen 1. XXIIH, crp. 191 o, a Takme BE: ywet-
HAKSXD ajMEHUCTparassare npasa; Haurlou (8 mezm., crp. 812), Barthélemy
{7 msx, erp. 613 cun), O. Mayer 11 § 49, F. Fleiner § 19 u np.
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mocreii» (cahier de charge). IOpHcTR ZOBOJNBHO OIMHOXYIIHO
ompexbianrs oT0 cormamenie (comcession) Kake AOTOBOPH S
generis '), He npexpbmas Bompoca 06H OTHeCeHIm ero Kb 9acT-
HOMy WMIE UYONMTHOMY HpABY °) H NPOTHBONONArad ero MPOCTOMY
agMEAACTPATABHOMY paspbmenmito (permission, autorisation) *).
Hiuenxrie aBrops mcxoxars Goipmem 9JacTsio H3b (PaKTa Ha-
xbuenia BepxoBHOM BuacTel OTThIEHEXD JUNG Gowbe mim memke
OOMEDPAEIME  WCKMIOYHTENGHEIME  UpaBoMOuiaMu (KOHmEcclaMm),
KaK’h NPaBOMB SKCHDONPIANid YACTHATO MMYIIECTBA HAM HPaBOMD
TIONBSOBABIA TOCYJAPCTBEHAKMS UAH NYGIMYAHMD AMYINECTBOMB
(res communo usui destinatae), ¢b OXHOBPEMEHHHMS BO3IOKEHIEMD
HA STHXD WL 00A3AHHOCTH COODYAATh M BECTM Ha CBOH Cpef-
" ¢TBa W CBOf DHCEB, HO WONH KOBTPONEMB TOCYAApPCIBA, Ompens-
JeHHOe UpeImpifrie, HPEACTABAAIOMee 0GIMECTBeHANT HHTODECH *).
HanGomewee srmmamie opucTh yrbasioTs camoli KpyunHod KoH-
geccin, —xerbanonopoxuof, BHIaBaeMol IEGO Bb 3aKOROIATENL~
"goMt mwopaagb, am6o BB mopapxd BepxoBHAro ympasiemia. Bsm
CBA3H CB BTHMD AKTOMD OGSKHOBEHHO CTABHUTCA OOMifl BOUPOCH
o gpupors rommecciomHaro jorosopa. Tak® Earkb HOTOBODHEIA

1) Bo meproll MoEOrpadEIeckol paborh IO BTOMY BOIpOCY, 03aria-
syegmEol: Des droits et des obligations des concessionaires de travaux
publics (85 Revue de législ. et de jurisprud. 2a 1835 m 1837 r.1.), Delalleau
IaeTt Tarce oupexbaemie: la concession est un contrat, par lequel une oy
plusieures personncs s'oblizent envers Padministration a faire executer &
leurs frais, risques et perils, un travail d'utilité publique, moyennant la
Jouissance d’un péage ou d'autres avantages stipulés dans Faete de con-
cession. Hocasnayoniie apropsl GOibIIed TACTHI HOBTOPAWTE IT0 Onpens-
axemie. OM. Dalloz, Répert. 1. 12 s. v. Concession M 99, Adwooe, Conférances
sur le droit administratif t. 11 § 707, Dumay Efude jurid. sur les conces-
sions de chemin de fer (1878) crp. 36 ex., Bart/iélzmy yx. cow. crp. 612
a np.

?) Cu. waup. Dufouwr, Traité général de droit administr. & & (1870)
<rp. 185: Nous ne dirons pas de la concession qu'vlle ne renferme sousla
forme administrative, qu'une conventidn prévue et reglée par les lois ci-
viles. Il est de la derniére évidence, quelle différe de toutes les stipula-
tions du droif commun par le fonds non moins que par la forme, ef que
pourtant elle constitue un contrat d'une nature toute speciale, un eontraf
sul generis, pour parler le langage des docteurs. Op. Laferritre Traité de
la juridiction administ. t. I crp. 605.

3) Cm, mamp. Laferridre Tamn-me, Perriquet, Contrats de Uétat (1890)
Le mot concession est un terme général servant i désigner divers contrats
d'intérét public... 11 g’applique, improprement, & des situations, oi il v a
simple permission plutdt que contrat, Batbie Traité de droit public et adm.
t. VI (1868) crp. 273: Elle se distingue de la simple sulorisation, que ordi-
nairement suppose ul droit antérieur, dont I'éxercice est subordonné &
une permission préalable. .

1) OTHOCHT. HCTOPHYECKOV CBI3E ¢D peratismm oM. Fleimer, Instit. des-

- deut. Verwaltungsrecht, erp. 299 n opmw. 2.

*
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BIEMEHTD PyTH OTICTYHNACTH Ha BIODOH INam®, OoibmmMcrBo HE-
MENEHX> WDHECTOBD, HE HPOBOAI CTPOraro pasimuia MewIy EOH~
mecciero Bb cMuerh «paspbmeHia» ¥ KOHIECCIOHHEIMB JOTOBO-
poMB, BUAATs B BE DOCTBAHEMT: TONBKO (oOpMY yCTaHOBIEHid
npesmieria ') #xa 0coOHHE, OCIOMHEHHE I'PaRIAHCKO-IPABOBEIMA
nocxbrersiavm, axrd Bmacrm («Verlethung») ).
IIpoTEBONONOKHOCTE BTUXD JBYXs MCXOLHHXE NONOKeBif
0c0GeHHO ApKO NpOABEIACH BH 3HAMEHHTOMB coopht samagHO-
mBeANapCREXD KeALsHHXD AOPOTD €b HPABUTEALCIBOMB, IO IIO-
BOXy KoTOparo saupomens Omam MHbEIA Jysmnxp mBeAmap-
ckmxs wprcross °). Cowsauit corbrs, BB csoemd wockamin (Bots-
chaft) ors 16 iroma 1871 roga, cojepxaBmeNs MOTHBH Kb DPOEKTY
BOBaro Eelrb3HONOPOKHAIO BaKoHA *), €Talb Ha Ty TOUKY spbais,
9T0 «KOHOeccim, KaKb JT0 ABCTBYeTd H3b CaMaro HasBaHid, CyIb
akTsl BepxosHofi Bmactm. TocygmapcrBo Takme Mamo JIOroBapu-
BaeTCA Ch KeXB3HOJOPOKHOI KOMIAHIE, KaKh Cb aNnTeKapeMt
EI¥ COJepEKATeieMD FOCTHHRALE, NOXYYAOWUME KOHOeccim, 00b
OCymecTBIeHIM mMP CBoell Bepxosmoil Baacra. Omo, mpaspa, Ih-
naers mMb umspbermmla obbmanis (Zusagen), kommu o6esmewn-
BaeTCA KOMMEDUECKad CTOpOHA HXb LpefHpisTia, HO OHO ¥ HE
AyMaerTs OrpaHmYEIb cefa Bb Marbiimed CTeleHN OTHOCHTEINRHO
OCYLIECTBJEHIA CBOMX: BEDPXOBHHIXD Hpasb. Ja HEEaKoe rocyrap-
CTBEHHO® YYpeX&ieBie W He YDDABOMOUGHO Ha TAKOS OTUYMEACHie
BEDXOBHEIXs HPAaBh>. :
Houra oxsoBpeMeHHO 3HaMemmTsi meefiumapckilt wprcrs Pro-
TEMaED °), CHPOWEHHHA O TOMbB, MOKeTH IH CONSARE COBETS,
BaKIIOYMBD KOHNEeCCIORHHE R0roBops, HOTOMD WSJaTh HOBHE 3a-
KOH®, mSMBEEIOINIA HONOEeHie KOHIECCIOHepS, BHCKA3ANE Aia-
METPaAbRO UDOTHBULONOAHHA BITUAKL HAE TPEPOAY DTOTO JOTO-
Bopa. OHL OCHOBHBaeTCZ Ha 09€Hb pACHDPOCTPAHEHHOR Bb TC

¥y Cm. Windscheid Pand. I § 1385, Unger Oestr. Privatr. I erp. 52,
Gerber Doutsch. Privatr. § 67, Meile 3% Zeitschr. fiir Handelsr. . 24 erp. 354,
Seder y. cod., erp. 40 oL

% Koehne, Grundriss des Eisenbahnrechts (1906) crp. 44: Juristisch
wird die Konzession von der herschenden Ansicht als Hoheitsakt angese-
ben, der mit der GewHhrung von Privatrechten verbunden ist. Cp. Ouo
Mayer, Deut, Verwaltungsr. I crp. 306 cm, Fletner yE. cou, crp. 303.

3) Cu. Drei Rechtsgutachten betr. die reghte Natur der Eisen-
bahnkongessionen (Carrard, Heussler = Hilty), Basel und Genf 1877 r.

*) Hanezaramo »n Bundesblatt 1871 r. 1L crp. 6596 cu. (UuTEpYeTCs
- 1o Seiler yx. cog., erp. 24).

% Riittimann, Rechisgutachten iiber die rechiliche Natur des Eisen-
bahn-Konzession (Ziirich 1870).
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BpeMA Teopim HeNDHKOCHOBEHHOCTH <IIpiOSpETeHHHIX® npaps>,
B CMHICHB TPaBh, NPAHALICKANMAKS (USHICCKOMY WIM OPHIE-
YECKOMY JHEIY Ha OCHOKAHIN CABKNIOHMPOBAHHALO O0BEKTHBHHMD
TpaBOMS TATYIa. POTHMAHD YTBepKIAETH, UTO BONEHSBABIGHIE,
KOUMB I'OCYA2PCTRO NPENOCTABIAETH YACTHOMY JHNIY BOSMOMKHOCTH
saxomombpraro mpioGphremia Takoro mpasa, @ BOJGH3BABJeHiE,
KOMMB ©T0 JHNG COIIAmaerca Ha ero mpioGpbremie m mpmmm-
MaeTh Ha Ce0d CBABAHHKA Cb HAMH OGA33HNOCTH, MOPAXEIECKH
COBePIIEHHO OXEOpOXEH ® pasmongbwar. Bwberh ssarme, omm
COCTABIAKTH He WUTO WHOE, KAKb IPAKAAHCKO-NPABOBOHK KOCOBODS,
OXEHAKOBO 00A33Te pHE X¥a o0hmxs cropers, To, YT0 BG JaH-
moms crytab npeamers m mbap gorosopa mmEoTE: rocyzapersen-
HNT XapakTeps, ero MOPUINIecKof HpUpOIH Be MhHAETD.

Hicroxpro Xb15 CMycTd, BOSHAKD YHOMAHYTHHA BRULE CUOPS,

M0 WOBOAY KOTOparo crbsys mpeicTasmrenedl mBeANapcEAX® JKe-
Th3HKXTE AOPOrd MDOCHAD Jo3amckaro mpopeccopa Happapa (Car-
rard), Gasemxscraro—Ieficiepa (Heusler) m Gepmcraro—'aupru
(Hilty) zarp csom sagmouemia. OfHax), ¥ OHE OKa3AIACH DPas-
-garo Mmbmia mo Bompocy o mpmpoxk ormowenilt Memgy rocy-
ZapcTBOMB M KoHmeccioEepoms. Rappapt pbmnrensso BHCKasaics
®hL TONE3Y OOHKHOBEHHAIO0 TpaREaHCckaro nporosopa. I[lpasga,
9TOMy [OTOBODPY IpPEXMIeCTBYeTh «ROHIESCCiA», COCTABIANIAA
aKTh BePXOBHOM BIACTHE, HE3aBHCHMO OTD TOro, 00ieTeHa JH OHA
85 Qopmy cornameria mag ubrs. Ho pass mocramosieH0 BH-
Aarh KOHEOEcCl0 W «TOCYAADCTBO BCTYMACTH Ha cell UDeiMers B
AOFQRODHOE coryamenie ¢b JumaMu, XbACTBYWIIAME HEODPHHEY-
JRJEHHO, OHO UMb Y:Ke He JIHKTYeTH CBOell BOJ@; ORO ammp 06a-
SHBaeTh HWXH COMNACOBHBATE WXH BONIP €O CBOGI, T. €. 3aKI0-
93eTh Cb HAME JOCOBOPH, CTONEL K¢ SAKOHHNA ¥ CBAMeHHHE
(sacré), EKak® BCAKiE Jpyroft, cBA3NBAmMili 01MEAR0BO 0GOMXH
KOHTDArEETOBS W MOPORIAOMIE BH MHONB3Y KaEZAr0 H3h HAXD
B3aMMHEA, (6300BQPOTHO NpioGphremAmA mpaBa» ).

I'eficieps croxs xe pbmarexnsso craxs Ha TOYRY spbmia
meefimapckaro cowsgaro cosbra. «Hommeccia, rosopuTs OHS,
He ecrb NOTOBOPH ¥ YCTAHOBICHHHA €K NPABA W NPeHMYMECTsa
{Begtinstigungen), Tapme KaKb BOSIATaeMEA ei0 00A3AHHOCTH He
ABIAITCA NOTOBOPHHMH IIDABOMOTIAMA W o6asarenscreaym... Jlo-
TOBOPG B'S OpPaBOBOME CMuicKE MEB KAMETCH HOMHCTUMEMSH NPH

1) Drei Rechisgutachien I crp. 8.
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OTCYT-TRiH pPABHOIBHROCTE M OJHODOAEOCTH YCTAHOBICHHHXD HME
UpaBh B o6gsamHHOCTEH, & N8 9TOro, A XyMal, IpexJe BCerc
CaME JOTOBAPHBAKINIACA CTODOHH AOJKHH HAXOJRTHCA Bb OAH-
HAKOBOMB NPaBOBOMD HoJIoXedim»... «HoHmeccia ecrs npmsa-
meria M, KaKb TAKOBAd, CO3LAeTh ompeghmieHHOe MpPaBOOTHOMEHie
U CHETYIApHOe IPaBO AI1a koHnecciomepa., Ho oma—akTts, pasHo-
ubHERE SaEOHOAATENBCTBY, NpOABIeRie BepXOBHOA BJACTH H,
KAED TAKOBOe, MO:KeTh OHTh B3aTa 0GpaTHO» ).

Hecmorpa Ba Takoe KapiuRalbHOe pacxomiesle Kappapa
z Teficiepa BO BS[AAJaX® HA CYMHOCTh KOHIGCCIOHHATO OTHO-
meHid, TpeTii KoHOyabTamETh I'MIBTE BB CBOemD saxuioteHim xb-
I2eTh TONHTKY COeIWHBTh W Npumuputs ¢6a MubHIA., «Bcaras
BHAAYa UaCTHOMY JHLY XeXbsHOJOpDOXHOHR KOHIECCIH, YIATH OHD,
nmbers meospro (unwillkithrlich), mapagy ¢ xapakrepoMs Ha-
nbnenia (Verlethung) cysepemmsiME npaBaum, TakEe Xapakreps
ABYXCTODOHHATO ¥ YaCTHAr0 JOIOBODPa, M35 EOTOPAro BOSHEKANTS
Opasa ® 00A32HHAOCTH, MOTryINiZ OHTb HpeIMETOMD B3AHMEEX'D
cyne6HRXD uCKOBR». Komnmeccid, cabposarempmo, Bcerga mMbers
"zph cTOpOHE HmYGIKYHO-IPABOBYH H 9ACTHO-HDaBOBYIO ).

Ilousa pua Takoro kKommpoMuEcca ORI OTIACTH IOATOTOBICHA
CaMAMHA EOHCYIbTAaHTAMH TEMD, 4TO OHH BB CBOAXD IPAKTHUE-
CEHXh BHIBOJAXb OKa3aJIHCh BO MHOTOME CONMEapHNME, MMb Oniam
OPENNOKEHN KOHKPETHHE BOLOPOCH: MOIGs JH MBe#HApCKi ¢Oxs-
BHA coBETH, OCHOBHBAZCH Ha oOmeMT 3$akoEb, JAKIIEMD €My
TaKOe IPABO IO OTHOMEHII Kb XKeaBsHOIOPORHHMB O00MECTBAMD,
. m0oTpe6oBaTh yBenmYeHia umcia MoBsgoRs, XOTA BTO HpPOTEBOPB-
YAI0 YCIOBIAMD KOBIECCIOHHATO RKOroBOpa, A 06A33HE IH OHD
BOSMBCTHTL KOHIECCIOHEpY UDHYHHEHHHH OTEMB DacnODAKEHIeMb
"MaTepianbHei®  ymep6s?  Beb tpm komcynsramta orshuanrs Ha
00a BONpOC3 YTBEPAUTENHHO, XOTH M MOTHBEDPYIOTH CBOH OTBBIH
HEOJKHAKOBO.

Boobme mm cropomHEEM KOroBOpHO# TeOpiH, HE CTOPOHHAKE
TEOpiA AKTA BEPXOBHON BIACTH He OTDANAIOTE CYI(ECTBOBAHIA B
SHAYCHIA MOMOHTA, BHJBEIAGMAaro MXb IpOTHBAMRaMH. Beh, Bb
CYIMHOCTH, COLIACHH, 4uYTO KOHNGCCIOBENR JOroBops ABIAeTCA
O/HOBPEMEHHO QKTOMT BJACTH ¥ COrIameHieMD - TOCYAapeIBa Cb
JACTHEMS HpeJUPEHHMMATONEME, 4TO HMMB SATDATHBRIOTCH ¥ IYG-

3y Taws me I crp, 8 & 15.
?2) Taws me I cxp. 16.
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IUYHHE 7 YaCTHHe WHTePECH, YCTAHABIMBANTCA KAkt NyGimImo-
OpaBoBHA, TAKL W 4vaCTHOUPABOBHSA ormomenis, Coops muers
IR 0 TOMB, KAKMMb H8H STUXH MOMEHTOBS ompexbiserca ero
OpUIUYeCKAd  TpHpoga, HaXORsTca JE 065 noroBapusamoniiacs
CTOPOHH BB OZMHAKOBOMB LPABOBOME HONOKeHIH, Kaxh KORTpa-
FEATH 0 9aCTHOHNDABOBOMY JOTOBODY, WM &Ke TYTh Ha ORHOH
croporB cromry oGreuenHOe BIRCTHY) POCYAAPCTBO, HA APYyrofi-
NONIRHEHEOE eMy Bb upenblraxh $aKOHA Y4CTHOE JEIO.

Yme mepewe (pammysckie ABTODH, TpyZMBmIecs HaEh HTOK
upo6aeMoro, oTMBTRIE, YTO HOCDEACTBOME KOHOECCIOHHArO JOTo-
BODA OPTaH® TrOCyAapcTBa 32aMBHAETH cefa YACTHEME IHIOMD,
NepeHccd Ha Hero OTHDABIeHE CBOMXD [OCYAAPCTREHERIXS (QYHE-
nit ). «Kommeccionmposamie upexnpiaris, mmbimaro obmie-
CTBEHRO® sHavemie, rosopats MLoodyps 7), sakmouaers BH ceGB
Ieleramiio JaCTHOMY IMIy MECCIH, KOTOpad HO CBOEMY HDEMeTy
GescmopHO OTHOCHTCS Kb 0GIACTE AIMHHUCTDANiA». OJIEMeHTY
obmecrperaolt Muccim mam 00mecTBeHBON cxymGu (service public)
BH KOHIECCIOHmOMT porosoph CKODO cTagm Ipupasarh phmawimee
sEavemie. Bt 1o ke BpeMs Bk HayEb u BB Cyne6Ho# nparrurd
yipbumnocs mossphmie ma sty «cayk6y», Kakh Ha OJHY HSH
orpacuefi rocyrapcTsensaro ynpapleHia. Ycramopupmeecs xbiemie
nocrbraaro ma obnacrs mommiiw (domaine de la police), Bb ®o-
TOpo# WPOABNAeTCS BIACTh, EaKb TakoBas, M o6nacTs Befenis
zhan (domaine de la gestion), Eyma ormocarcs sakmiouemie Xo-
rOBOPOB® ¥ BOOGmE BCTYIIeHie BB FMYMECTBeHHHS CAbIEm,
GBII0 IONONHEHO yueHieMb, N0 KOTODOMY Beakad XBATENBHOCTD
OpPraHOBB TOCYAApCTsa, HANPaBISHHAA Ha YAOBIeTBOpeHie TOCY-
HAaPCTBEHHHXD WOTpe6HOCTeH B OTHDaBIZeMad B OOmEMT HHTe-
pech, cocrasisers «nyGraumyo cayxGy» °). Opramwsanmis sroft

1) Cu. manp. Bailde yx. coq. crp. 273 La concession est un acte, par
lequel Padministration subroge & ces droits un particulier ou une compagnie.
Cp. F. F. Meyer Grunds. des Verwaltungrechis (1862) erp, 214 mpam. 6:
Im Sinne des franzosischen Rechis sind die Unternehmer nur Stellvertroter
und Beauftragte der Staatsverwaltung in Ausfiithrung und Betrieh einer
zum domaine public gehorigen Anstalt des ffentlichen Dienstes und fithri
dies zu einer fast unbedingten Uniterwerfung derselben unter die Disposi-
tionen der Verwaltung. .

%) Y&, cou 1. 8 § 244. Cp. Tamp me crp. 186: Le concessionnaire
n’est pour Padministration qu'un intermédiaire chargé moyennant un prix,
dun travail dont le résultat. en raison de son aifeciation, doit tomber
dans le domaine public.

%) Gu. Ripert, Des rapporls entre les pouveirs de pelice et les pou-
voirs de gestion dansles sifuations contractuelles, s Revue publ = 2
crp. 1. Duguir (tams-me 7. 24 crp. 417) oupeabassrs service public Faxs
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CIY:EGH  BXOJHTH Bb O00ACTE FOCYXApCIBEHHATO YUPABIOHIA I
COCTaBJIAETH AKTH BAacTA. 10 00CTOATENBCTBO, 1T0 BL AAHHOMD
caysad rocyAapcrso BBEDACTH: ee WACTHOMY NpeLUpUHAMATENIO,
- npuGbrazs  ®p QopmE ZOroBOpPHATO cOrJAWeHIA, W UTO MEEAY
HEMD ¥ KOANECCioOHepOMs> Ha 9T0f [MOUYBE BOBHHRAIOTH HMYIIE-
CTBEHHHA OTHOmEHiA, cyTw pbia He MbHASTE.

Kopnecclonanil ROroRrops, TakmMb o6pazoMb, OTODPBANCA Bb
¢$pannyscrod poxTpmEtL Orp cBoell mcTOpwueckoE Oasw, OTb
marché de travaux publics. Ero mpeimerons up@sHaerca He
TONBKO COOpYWeHIe M BeleHie KOHIECCIOHEPOME X03AHCTBEHHAr0
npexopiatia Ha cBo# cueTh @ PECKB, HO, I'FABHEIME 06DasOMB.
OTIpaBIeHIe CPEACTRAME STOr0 Hpexupiaria «nyGaminofl cayxOs»,
Kb KOTODOZ He MOryTh HpEMBHATRCA HAUala TPAXKIAHCKAr0 UDABA.
CooGpasEo ¢ BTEME, HPaBOBOE DONOMKEHIe KOHIECCIOHepa, €ro
HpaBa ¥ 00A3aHHOCTN, HACKOJBKO OHE KAacadHCh 5ToH CIyxEOH, a
He WMYMECTBeHEHXS OTHOMeEHI cropomd, mpio6pbim nybamuso-
npasoBOf xapakreph. KommeccioEHHE JOrcBOPH BH STOR UACTH
CTalh TPUBHABATECH «aLMMHHACTDATHBENMS JoroBopoMs» (confrat
administratif), r. e. axroMs, Kb KOTOPOMY HNONEHN NPEMBHATECH
IONOXeBiA aIMEBECTDATABHATO mpasa 1),

Oxmaro, Tarad KBanu(ukaygid rposmia UTOKOPBATH IapAHTIE
HENIPEEOCHOBEHHOCTM B HEOTHOMIEMOCTH HMYICCTBEHHHXD IpPaBs,
npefoCTaBIeHHENAT KOHIECCionepy, B0 rocylapcTBo, Kakh BIACTD,
1O TOCHONCTBYIOmEMy Boasphuio, ne Moxers 6e3IIOBOPOTHO OTDAHH-
4uThH ce0A FOTOBOPHEME 00A3aTENECTBOMD Uepe)hb YACTHHMb JANOMD
MMEHHO HOTOMY, ITO BIRCTh €CTh 00mecTBeHBad Muccid. Pass rocy-
AapCTBEHHHA WHTepecs Tpelyert WsMBHeHiA yCuOBifi KOHNEZEpO-
Bauno# «caymOm», OHm Moryrsr MsMBEAThCH, He B3EpAA Ha TO,
970 STEMB HADYIIAIOTCA mpaBa KoEneccioEepa. ®pammysckie CyaH,
85 ocoberHoCTE L'ocynapersenasd Corbrs, Raws BHCmeEe aMEHE-
CTDATHBHOE CYAMIRING, ® Xydmiie KOMMEHTATODH YHOTDEOMIH MHO-
TG TPyAa HA BRPAGOTEy HOXIACH O4YCHH TOHREXE B OCTPOYMHEIXD
mocTpoenifi ® pasrpaEEuenil AuA TOro, UTOGH IapalH30BaTh Bb
w3gberaol mbph sr0TH mparTHueckm HenpiemmeMml BHBOXH. Mu

»18 mise en oeuvre de 'activité que les gouvernants doivent obligaioirement
exercer dans Pinterét des gouvernés“. Cp. Hewriow y=. cow of. 13 cm =
470 ¢, Faucmpomoss, OCHOBEHA HAYANA AJMENHCTDATHBHATO Hpana (1914)
erp. 36 cm

02 1) Cp. O. Mayer, Theorie des franz. Verwaltungsrechts crp. 291 u o,
302 5 e .
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me OyleMb Ha HEXD NOAPOGHO ocramasamsareca V). Br o6muxs
YePTAZs PESYABTATH, Kb KOTODHMD HOKR NpHIIa (paHmyscras
OPAKTEKA, CBOLATCA Kb CIBIYOMMME MONOKEHIAMD: Dpara, npexo-
CTaBACENEI KOHNECCIOHeDPY HA 9YaCTHOS HMMYIIECTBO KOHIGNEHTa,
WA Ha HaXonameecs Bb ero 3apbisiBamin NySAmYHOE MMYMECTBO
{domaine public), senpmrocnoBerER. UTO Ke Kacaerca ero Hpasa
#a ornpaBierie myGamuEON crymOH ®, 0COGCHHO, YCTAHOBIGHHATO
AOTOBOPOMD WODPAZKA €4 OTUPABIEHiH, TO HA HEXD KOHNEIEHTH MO~
KeTh MOCArarh, ecli:m 9To TpebyeTcd murepecaMm ofmecrsa. Kemm
#®e aKTh, HADYUIAIOMH OpaBa KOHNecciOHEpa, BH3BAHD HE WHTG-
pecaMu 00miecTB3, a PECKAJBPHBIMM COO0paskeHIAME, MM KaCaeTcd
BHyTpeHHeft (XosaficTBeHHON) KomHmeampoagHOR ciyk6m  (la
gestion du serviee public), oms, Do uCKy KOHUecCiOHepa, TONEEHD
6urh oTMbEens. Onparo, HE3aBHCEMO OTH TOTO, OCTAHETCH NH
aKTH, UPOTHBOPBIAMIA AOTOBOPY, B CHIb MIM BHTH, KOHIEICHTH
00643285 BOSMBCTWTL KOHIEeCCioHEDY YOHTEM, NDUYHHEHHHA eMY
BapymenieMs xorosopa.

Eonmneccioreps, B CBOWO 09epers, LOXKEHs HONIAHATECA UPe-
NHCABIAMT EOMIETeHYRHXD ODraHOBD TOCYIADCTRA, KACAIMEMCH
DOpSIEa 6r0 «CAYEOGH», JName KOTAA IMHM BOSNAraioTCd Ha HEro
00433aHHOCTH, BHXOJAMIA W3 UpeabIoBE, DperycMoTphEEHXD J0-
rosopoms. Ho m BB sToM® cayuah, ows MomeTs Tpe6oBaTh BO3-
wbmenia yOmrross. IIpoTHR® HemOAYMHMBINALOCA KOHIECCIOHEDa,
KOHIEZEHTh MOKETh CBOSK BIACTHIO HDHEEMAT: MBDH agMuHH-
crparusuaro Bosxbiicrsis, paspburemums eMy 2aK0HOMB ¥ AOTO-
BODOM®B, & BB cayiah cepresmaro mapymenis ofssammocTed, name
JCTpAEETH €r0 OTHh AaubEb#maro oropasienia nyOxwaHOH CIyROH.
Oneako, Opragsl rocylapcrea, TPEHEM3A TAKiA MBpH, PHCKYHOTD.
910, CAW’ aAMBENCIDATEBENA CyIH DDPHESHAETH, 9T0 AJA DTOTO HE
GHNO NOCTATOYHHXL OCHOBAHIM. w OTMBHMTS WXb, KOHHECCIOHep™
npioGpbreTs npaBO HA BOSHATPAXAeHie 33 NPNYBHEHEHA eMy
AMYIMeCTEeHHNA ymep0s. ITOTE PECKD OYeHb crhcHETENEHD 1uA
agmmarerpanig. Tocypapereenmstit Coslrs Hamers BMXOAL # HSh
5TOr0 moxOMeHix °). OHB TNPeLOCTABENG KOHIEHJEHTY UPaBO, He
upubbrag ks whpaws anMERECTpaTEBEAre BO3ELHECTRIA, 06pAMATECA

1) mapubfimia phmenis DpupeleHsl i OTYACTE pasofpamm y Ripert
VK. co4., a Gomwbe mosyuis y Hauriow, Precis, crp. 813 m ci. Cwm. ocobenEo
BarmoYeRis roeyi. kommecapa Romieu w npawbuamia Hauriou ¥ Sirey
1904. 3. 81; 1906. 3. 145: 1907, 3. 113; 1908. 3. 65; 1011, 3. 1. Phi. raccan.
cyma yrasaEH ¥y S. 1918 L. 20 n 1. 440 »p HOJCTPOUNHIXD OPHMBUAHIAXE.
2) Om. 8. 1907. 3. 113,
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B AOMUHUCINPAMUSHOLE, CYLD Cb HCEOMB 0 OPHCYXRIEHIA KOHmeC-
ciomepa, Hapymmpmaro cpoy 0023aHHOCTH, Kb Boambmenio yOmT-
KOBby Ha ocHoBamim 1142 cr. rpaxy. koa, Ilpw raxoMs mopanks
KOHIEHAEHT: PHCKYeTh TOJLKO IIPOMIPHIIEMB IDPOLECCa.

He Tpynro segbrs, uro kommecciomunf xorosopt Bo Ppannin
VIPATEIb XaPAKTEpPH YACTHONDPABOBOTO COLNAMEHIA W IPeBPATHICA,
Bb yactd, kacawomedca service public, B afMEEAECTDATHBHRY aKTDb.
Xapakrep® rpamganckoll crbIkm OB COXPAHEIE JAMb MOCTOJBEY,
HOCKONLEY ¥Mb onpefbisiorca uMymecTseBHES OTHOMEHiE CTO-
POH® ¥ HROHOMHUECKiA YCIOBIA COOPYXEHIA M 3KCHMOATANIA KOH-
uecciomepoMs cBoero npegopiaria. Ilopsoxa arorm sTOf 9BOXII-
uin, Opiy *) yrasmsaers, 9ro BS HACTOAIIEE BpeMd DASHHIS MEX-
Ay XBYM3 cnoco0aMm BeleHS rOCyZapcTBoMs IyOanunolt cIyROH—
X03#HCTBOREEIMT (80 Tégie) B RoHNECCIOBHHMD-—BD SHAYHTONE-
s0¥ wBph crmagmiacs. Romneccionmmf Zorosops oGHEMAETH, BE
cymHocrHd, xsa porosopa. Ilepsmfi oprammsyers le serivee publie
concédé, m Amngerca AIMEAECTDATABHEMD 3ETOME, DErIAMEHTH-
pywImEwh NpPaBOBOe NONOEEHie KoHuecciomepa. Bropok cocra-
BIAET: TPAELAHCKIA FOLOBOPD MEKAY. THME Ke CTOPOHAMHE, YCTAHA-
BIEBAIOMIA «HOCPEACTBOMD TETPagd HOBRHHOCTeH, MAKCHMAJIGHATO
Tapuda ¥ (HEAHCOBHXD cOriamenifi», EMYIIECTBeHHEA mocIbr-
CTBiA ® ycuosiz ero oEcHyaranium. OTO DPAasABOEHie XOTOBOPHAre
axra (dédoublement d’une opération contractuelle), xaws wm BE-
Abam, Morso Om cOCTAaBIATH GOJNBIMYI, OHACHOCTh JIA KOHOEC-
ciomepa. Ho Bo ®pamnim oila mapammsyercs KAET cUEHIaISHEME
5aEOHAME, IPeiyCMATDPHBAIOMEME OTBSTCTRCHHOCTE EOHIGACHTA °),
TaKb, Bb OCOGEHHOCTH, MHPOKEME upEMbHEeHieM® Bb DpakTHED
AIMEHECTPATHBHEXE CYEOBS MHCTATYTA HyOIWYHO-LIPABOBOLO BO3-
whienia ymepGa, OPRYMHEHHAr0 KOHIECCIOHEPY He TOIBKO He-
SAROHOMBpHRME ABECTRIAME a)MWHRCTDATUBHON RIacTH, HO Tak-
xe BuonEb saxomEmMm MEponpiarismeE, onpaBilBaeMENE Y0-
IEYHEMD BETEPECOMD. '

Tarymo me 2BOIONI0,—TOIEK0 BE 0GPATHOMD HaNPABIEHIN,—
cOBepirIa B mhMenroi xmreparyph Teopis, ycxarpnsaiomaa BB
ROHNECcioRHOMS goroBopl  ycramosmemie upmemuerim. Hexssa
OHIO 3aKpHBATH rjasa Ha T0, YTO BHJaYa EOHMNECCIH HA COOPY-

1y Cu. Précis crp. 811 ® en. ¥ ero upuwbuauis y Sirey 1904. 3. 81
Dugwit (Revue de droit publ. .24 crp. 427) COBEpIIeRHO OTPEL&ETD AOTO-
BODHHH XADAKTEDD He TOHPEO COPNAMIGHIS ©F KORIEIPHTOMD, HO HAKE CO-
raamenis xoHneccioHepa ¢b AGOHEHTOMB.

%) Cu. Hauriou, Tams me, orp. 823 = co. .
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smemie m skcmioaraniio msphcrmaro mpesmpisria eme we odBac-
HAETh BOSHEKHOBEHIA 004BaTeNLCIBEHHBIXD OTHOMIGHIE MemLy
KOHIAGHTOMb M KOHmecciomepoMs., Ilpmsmieris (kakb Hu mm-
POKO NOHAMATH BTOTh TEPMHEHD) HE CO3MAETH CYOBEKTHBHHXD
TPAXkJAHCKAXD UPaBb U0 OTHOMERI Kb TrOCYAapCTBY, a IHOIbL
u3BBCTHEA KOEKDeTHHSA IPEHMYIIECTBA IIPABOBOTO IIOXOKEHiA
URHOIO JUI3 WM IPYNOR ARND mepexs apyravu ammana. Cb apyrod
CTODOHHL B8D KOHIECCiH, KaKb NDHUBAJIErid, He BHTEKANTH TaKKe
0043aHH0OCTH, BO3XaraeMusa Ha KoHmeccioHepa. OGnacHETH HXH
ABTOPUTETOMD BIACTH HENb3d, TAKh Kakb SaKOHD He IaeThb Opra-
HaMb TOCYAapeTBa IpasBa TPe6OBaTH OTh Ja THACO NPELIPUHEMA-
Tella KGATENLHOCTR BL OGMIECTBEHHOMD HHTepech, NHKIOBATH eMy
HOPAJOKD ® ycHOBiA »Toli AbaTensHOCTH, KOHTPOAEPOBATH € H
T. &I. Bce 510 BO3MOXHO TONBKO JMG0 HA OCHOBAHIM CHEIIANLHArO
sakosa, Jm60 ¢b coriacia kommecciomepa.

CosHaBas, 910 BHEBOAM H3H TeOpim npmsmuerim e coorsbr-
CTBYIOTH HM HAMBpeHISMD CTOpOHB, HE NpaKTEUeCKEMD HbIaMs
upuBledenia KOHLeccioHepoBh Kb OGIeCIBOHAO-X03AACTBEHHOR
AbATENPHOCTH, €4 CIODOHHAKM JOLOJNHAKTH ee OrOBODKAMH, Cyme-
CTBEHHO MTRAIMUME BZI0 HOCTAHOBKY BOOPOCA.

Bupaub wommeccii m BooGme mpEBmierili, rosopaTs ofEm '),
MOTyTH IpPEJmecTBOBATh COTJAIIGHIA, KOHMEA TOCYAApDCTIBO, KaKb
¢ucen, upiobpbraers NpaBa W NpHEEMAeTh Ha ce6s m3BberAHA
obszarenscrea. Ecam suocabicrsinm, upm Bejawh wouneccilf, mim
Bb CBOMXD OTHOMEHI4X® Kb KOHNECCIOHEDY, OHO HAPYIAETH OT&
0043aTebCTBA, OHO, KAaKD (PHCED, HECETH 8a HTO MMYMISCTBEHHYIO
orsbrersennocrs. Apyrie Bupamatorca Gonke wareropmumo. Ifo
cuosams $. Meflepa ?), «msp cornamesia rocyzapersa, OTKasH-
BaOmarocAd 0TH BeAenia xbura coOCTBERHHIME CPELCTBAMH, Cb IpeA-
NPAHUMATENeMD BOSHEKAETH HACTOAMiEe TPABO A IOCIBIHATO,
KOTOpoe MOXeTs OHTH OTHATO Y HEro TOJbEO BB CIYYasiXb, Hpefy-
cMOTPBHEHENXDS 3aKOHOMD BN JAOIOBOPOME, H TGIRKO 33 IOXHOE
Bosﬁarpam;xeme» To me mosropawors ledicuep: 8, Befineps )
u apyrie. Ho cormacyerca mm sro yuemie b IONOEEHIEMB rO-
CyZapciBa, Kaks Bractu? Bigs mapymenie Ixymoro qac’maro npaﬂa,

1y Om. manp. Doraburg Preuss. vaatrecht INCN na,zt} “erp. 49 pmvx-
legia conventionalia®.

2) Grundsitze ete. (1862) erp. 214. Cp. Sarwey Dsais off Reclht iin@ die
Verwaltungrechtspflege erp. 331 ci : RO

3) Drei Rechtsgutachten crp. 13. e

4) Va3, coq. crp. 42, 50 7 cm.
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1m0 0o06meMy TpaBmay, BAEUOTH 32 c0G00 OTBRTCTBEHHOCTH Ha-
pymmTeNs; TocyXaperso e, XLHCTBYS, KOTEA BToro TPeGyoTh
ofmie WHTEDECH, BO BpeAh 9YACTHOMY JHMIY, IOCTYmaerh BHoIHE
mpasombpao. Orsbrs Ha 9T0TH BOUPOCH Y BCBXH HASBAHHHXD
2BTOPOBE: ONMHB M TOTH JRe: FOCYZAapCTBO MOMKeTh, Bb CAyuad
HaJOGHOCTH, OTCIYOMTRCA OTB YCXOBI Kouneccid, po 66a33H0
BOSMEMATE KOHOECCIOHEDY UOPWIAHEHUE® eMy YOHTRH, HOomosmy
Mo amozo mpedyems cnpasedausocms V). ITpurasamie xommec-
ciomepa na BosMbmenie y6HTK0BS EMBETh HMYIIECTREHEHI Xapak-
Teph ¥, cabpoBaTensno, noanexmts BbAbEIO rpampamckaro cyxa.

O6asarHOCTE KOHOECCiOBEpa JEXKATH B INOCKOCTH Iy6ngu-
HArQ Tpasa ¥ DOTOMY OHB DDH BXD HCHOJHENIM KOIXEHTH IHOBH-
HOBAaTHCA KOMIETEHTHEIMD OpramaM’b BIACTE B HOIYRHATRCA HXb
Hamsopy. Ho w tyre mm y xoro nbre commbmif, uro npupamie
uw% Ha ceb6d 006833HHOCTHE COOPYAUTH M BeCTH KOZNeECCIOHHOe
npexnpiatie ecrs axTh joGpOBOIBHHIE M UTO BCAKoe oOpeMememie
ero 00A3aHHOCTAMP, He BHTERAWIIMMY HM M35 SaKOHA, HE B3b
COTJNamenis, JaeTs eMy Opaso Ba Bosmarpaxjiemie. Humkro, Ha-
KOMens, e OTPMUAeTh, ITO OTHOIIEHiS KOHUECCiOHepa Kb JUIAMb,
HONBBYIOMEMCA  yCIAJTAMU €O NPEAUpiATA, OCHOBHBAWTICA ECO-
_obro ma rpamzamcro-upasoBuxs crbaraxs. Ipenmpiarie, Ba Be-
Nemie KOTOpare ama KOHIECCid, OTHOCHTGABHO 8au(MTHl CBOHXB
PMYIECTBEHEN s DPABD ¥ 0O CBOEMY MONOXeHi0 BF o6opord,
HETENG He OTIEYaeTCA OTH JIO0r0 TacTHOXO0SAACTBEHHATO NIpeX-
oplarid.,

Beh stm orosopkm w pomosmenia poxaftiBaloTs, 4T0 H IO
Teopin DpmBmierim cojfiep:kamie cxbukm He mcuepnmBaeTcd HYO-
IAIEC-IPABOBWME aKTOMDB BHJAYM KOHIECCIW HAa IWKTYeMHXD KOH-
LENenTOMD YCAOBIAXH, & YTO 'Ch STAMD AKTOMB CRASAHK Tpak-
NaHCKO-MPABOBHA OTHOMEHIA, 114 BOSHUKHOBERiA KOTODHXSH, EpoMb
akTa BJIACTH, eille He0GXOEMMO cOriIameHie Cb KOBIECCIOHEDOMS.
Bume my npusenn coo6pamenis T'eficzepa, modeMy Bce-TARE BD
AaHHOMD cXxylal Heibsa roBopmTe O JXorosoph. O nocwbpumewms,
aymaers Deficreps, momers G6HTs PbYb TONBKO TOTAR, EOFAa yCTa-
HABJMBAEMHA COTIAIIEeFieMb IPaBa H O0ASAHHOCTH «paBHOI'ﬂ%ﬁHH
.1 opmoponaw». Ho aro me mbmaers nm D'eficiepy, mm apyrEMs

1) Cp. F. Mey:r yi. cou. crp. 216, Heussler yx. cou. crp. 25, Setler
e1p, 80, Gisrke Deut. Privatrecht I erp. 195, 0. Mayer B35 Neue Zeit und
Streitfragen . X (1904): Die hntschadigungspﬂmhs “des Staates nach-Bil.
hgkeitsrecht
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CTOPOHHEKAMB TEOpiM HpHBUIEriM IPH3HATH, UTO COTAAlIEHie CTO-
POHB COCTABIACTS HEOOXORHMHA DIEMEHTE Bb OPUAAIECKOMD CO-
CraBb IpPOLEAYPH, HOCAMeH Haspamie KOHUECCIOHHATO AOTOBOPA,
W 9TO OHTHMD COPIAMEHIEMD HECOMHEHHO yCTaHABIMBAKICA Ipak-
NaHCKO-NPaBOBBA ordowenia. Bb mrorb Bv mbmenkodi amreparyph
I OpakTukb Ca0KWIOCH yueRie 0 cuimanmHOMD MIW IBORCTBEHHOMD
xapaxrept kommecciommaro gorosopa ‘). Omo, Raks ME BybaH,
6hUI0 BUepBHe BHABAHYTO Opod. ['MABTE BB ero YHOMAHYTOM®
BHIIE BaKMIOMEHIA ¥ 0 HOCABAHATO BpeMEHH MOLJO CUMTATBCSH
socmoxcreyromays. Ho kaxs Bo Ppanuim, Tawn m B: [epmanin
HaY9IHAS MHCID HE YCUOROMJIACH I3 TAKOMD MEXaHHYECKOMb pb-
menin, T. e. Ha OOBeAWHERiM Bb oAHOK cyburb crosm pasmopon-
HHXP DAEMEHTOBB, Kakh aIMAHRCIDATHBHEHA aETh W 4aCTHONpA-
'BOBOR JOTOBODPD, Cb TBMB, 4T06H KB neproMy mpumBHannch Ha-
4304 IpaxIAHCEAro IpaBa.

HounTer Gowbe coBepmeRnHON 0PUIAILCKON KOHCTPYKIIA KOH-
TeciOHEAro JOroBOpa HaxofaTca BB ThcHOM cBAsm C¢B mpomCXOfd-
muMps Bb mocabguia gecarmnbria GHCTDHMD [BIEEHIEMD HAYRH
afMUHACTPATHBHALO 0paBa BH CTGPOHY OCBOJOXEAGHIA OTH TOCHOX-
CTBa IMBHJUCTEYGCEEXD HOHATIX W JOrMaTosh °) u Cb BO3pa-
CTAMUMD NPABOTBOPYSCTROMDE AAMAHHCTDATEBHHXb CyAoss. Ha-
y4Had KDHTAKA BO3CTAla NPEKAE BCErO NPOTHRS YHACKBIOBAHHAIO
OTh NOMMNEHCEAr0 roCY1aperBa AYaNMCTHIECKAro MpefcTaBlerid
0 ToCyAapcIBB, Kakb BAACTA W KaKb opajuieckoms Jant (puckh).
Kasua—roabko OfHA CTOpOHA rocygapersa, uim, Bbpabe,—rocy-

4

1) Oum. §:ler yu. cod. crp. 26 ® cx., Meild Recht der modernsn Ver-
kehr-und Transportanstalten ctp. 22 m ex. 0. Mayer yx. cow II crp. 305
npau. 18, Sisrk Die rechtliche Natur und Funktion des Zustimmungsvertra-
ges Bp HKger's Entscheid. und Abh. 2. 23 crp. 205 ea. Takoft me yBuficTBeH-
HHI Xap axrepb, BOPOI6MB, HPHILCHBACTCS BBROTOPHME JAPYrHMDb HHCTH-
TYTaMb, Kaxh, Hanp., srcopoupianin (Laband Arch. f. ¢iv. Pr. 1. 32 erp, 151
cx., Glerke Deut. Priv. I erp. 470 cx.), rocymaperBernolr cxyxbds (Lehm,
Annpalen des deuts. Rechts 1885 1. crp. 122 m cx) 1 mp.

2} psywbHenid, KOTOPHIMD AOIBLPrARCh HEKOTODHISI OCHOBHHSA LOHNTIH
H HHCTHTYTH FPAKASHCKAI0 HpaBa U0 HepeReceBiR BD 00IacTh aXMHHI-
CTPATHBHATO NpPaBd, OPESCTABINIOTD OTPOMHLIT HATEPECE IS HABHIRCTUBL,
YEABHBAA, HACKOABKY DTH HHCTHTYTH CHOCOOHBI, DPH HAZNSRAIEMT HXD
yraySzenin m paciimpesin, 0czo0OHIBCA 0Fb HDHACYIMAIO ML HMHAUBHAYH-
JECTHYECKAT0 Xapakrepa. BDH 9TOMB OTHOMERIH BACHYHEBAITEH vcofeHHGE
BHEMAHIe DoHATIE 0 OySamYHOME CYOLeKTHBHOMD Npars, OyGIHMHON cul-
GTBeHHOCTH, OpeICTABUTENbCTBL (BB ciysas aBHeTBil BD nybauydoMb
maTEpech), MyOAMIHOMD BosEATpakmemim # Ap, O [ldner Umwandlung
zivilr, Instituten dureh das 6ffentl.Hecht (1908), Haurtou yx. cox. orp. 84 cir.,
Tezmer, Die Privatrechistifel im otfentl. Recht ®% Arch. fiir 8. R. =. 1X,
v. Gehe, Zur Frage der Anwendung des sogen. Privatrechistitel im 6l
Recht, pp Ztsehr. fiir Praxis und Gesetzg. der Verwaltung 1. 34
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KAPCTEO, DPAsCMATPEBIEMOS Karh CyGLeKTh MMyDIecTBOHHOH ciepr. .
Hemapymmmocts OpPaBb YACTHHXD JANG HE MOKETH 3aBACETH 0I5
TOTO, Bh KAROMB EAvecTRb IOCYAApCTBO WXD HADYMAerh. OTHMb
MOKETH TOIBEO OMpexBiaTocg IOACYRAOCTS GHODPOBD Ch rOCYXap-
creoms ¥ upmmbpemie Kb HAMP mo;oKeHift TpamIaHCEAr0 Hin
ny6rmEaro npasa. Ho pasrpammuenie mhiicTeifi BiacT# m ducka,
DIEMERTORD UYGIMIAAr0 W NEBHILHALO Bb OUEHXD ‘N0 CYIIECTBY
AKTAXB TOCYIapCIBa W CBHSAHHEIXG ©h HEMHM IPABOBHXH NMOCKBA-
crBiaxps e gomEHO mpormBophumTe upupork um nphiaws oTEXH
AKTOBS. BB YACTHOCTE——TaM’b, IXB rocymapcrBo ABHACTBYeTH BB
ny6uauusomts sarepeck, BEE cBoell WAEEBELyATLHOR WM YMECTBEH-
ot cdepw, BO3EEKaOMia OTCIOAA DDPABOOTHONIEHIA NOMKHEI
ofCym®IaThed 00 RaganaMb NyGumIHaro TWpasa, a He BTHCKHABATHCA
HACHILCTBEHHO BB DaMKd DEBUIBCTATeCEAX® womarié. Horma
3aKOHOMDH He mpefiycmorpbum nocabacrsia rakmxs Abicrsik, HAa
o6szamHocTE cyia (06Imare HAM 2JMOHACTPATHBHATO) JIERATH
CHEAXONHETH EX'H GYTEMB PACKpPHTIA KPOIOMEXCA BB IhHCTBYHOMEMb
nparb HemWCAHEHX® HOpME> ).

$opur, BE KOTOPHA obneraroTca UYOAHIHBA UPABOOTHOMIE-
Hid rocyxapcrea, 9aCTO 3AWMCTBYTCS B35 FPaRA3HCEArO NpaBa,
HO OTEMB He MO0KeTs ONTh onpaBimbacMo npambmefie K5 HUMB
TOXOKEHiA IPamAANCKATO HpaBa, KOIMa ST OTHOMEHid, MO Xa-
pakrepy ¥ 1him, oTEOCaTCZ BB CPepB roCyZApCTBEHHATO YHpA-
Byenia. MmcrmryTs rpamiamckaro mpaBa, MopeHeCeHHHE Bb
o6macTs, ANA KOTOpPOA oOHM He upejHasHATeHH, 4dacTo ME-
H4I0TH CBOW DNpAPOAY, mpio6pbraa myGamumompaBoBOA Xapak-
tepy., Takas meramopdiosa, uwo Mmbmito HBEOTOPHXD YUOHHXE,
WPOACXOAUTD, HALP., Chb WHCTHTYTOMB COGCTBEHHOCTH, KOOI €Tr0
CYOBERTOMS ABASIOTCA TOCYNAPCTBa WMIH OGIIECTBEHHHS CaMoympa-
BIGHIA, & ero obvexToMs—nyGrminas semp ). Ty Xe yIacTs

1) Fleiner, Tnstit. crp. 56, Cp. 0. Mayer 1 erp. 139 ca. Bn rpyamoctn
¥ ONACHGCTH NPAaRTEYECKAr0 OCYMIECTBICHIT BTOTO Cyne(HATO IPABOTEOP-
TOCTBA KPOETCH ©IB& JH He caMas cXalas CTOPOHA HSNOREHEOH JOETPIHUEL

2) Teopia OyGEETHON SEMUBACTPATHRHON COGCTBOEHOCTH HDPHMBIKAETD
KB PHMCKOMY yI€HI0 O yes publicas in usui publico (cw. Eisele, Die
Rechtsverhiltnisse der res publicae, Basel, 1878, Girard, Manuel, 5 éd.
©1p. 241). Housa An4 Rea GiIa OTIACTH TOZTOTOBISHS JDAHILYSCKAME yie
mieMs o domaine publie (oM. Barckhawsen »p Revue de -droit public sa
1912 = 1913 r.r., 0. Mayer, Dent. Verwaltungsr. crp. 227 m ex) u smaMe-
EHTHME CUOPOME O 3eMaBh noxs Gasenbexom kphmocrsio (CM. sarmoveHis
Kearacpa, Tepumo, Jepubyma m Poxsesuns B Rechisstreit fiber die Basler
Festungswerke 19382). Iapmbfimawmu noGopmmeaum srod reoplm Bh uaa-
-cT0A1es BpeMT wBunorcs 0. Mayer, Deut, Verwallungsretht II § 35 u om.
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pasrhisers MHCTATYTH JOTOBODHATO corlamernis. Kb Hemy opraust
TOCYAApCTBA W JAPYrAXD IOPHIMYECRUXD JANG NYOIMAIHATO IPABA
aprSbraoTs He TOJBKO TOrJ3, KOCAA OHE IBACTRYIOTE BB CBOGH
AHJMBHIyaNbHON mMymecTBeHHOR cdepd mim BCrymamoTs BB mpaBo-
BHSA OTHOHEHIS C€b HADPYIEME TOCYZAPCTBEHHHME YUDERICHIAME;
Bb (OpPMy JOrOBODHATO COLJANIERid OOCNEKAIOTCA TaKKe AaKTH
yOpaBiemid, UOPOEAAOMie IpaBa # 0GA3aHHOCTA NI IaCTHATO
Iuna, HO JHMmb Cb cordacia mocxbpmaro. Tarie akrsr, mpencra-
BISA HOJEYK KapTEHY AByXcTopoEEe# cxbika, Bb OJHOME OTHO-
MeHIE CyMmMEeCTBEHHO OTIMYAWTCA OTH TPAEJLABCKOIPABOBOIO 1O-
TOBOPa: WXT WDPHINYECEAT CHIA, NOCKOJIREY WMM 00SSHBACTCA M
YIPaBOMO4ABAETCA FOCYLAPCTB0, MOKOUTCA Ha MyOJIMTHO-IDABOBOMB
00J0KeHiE TOCTBIHATO, KAKh HOCHTENd BJIACTH, & He HAa CAHK-
ioHBpOBaHHOA DPABOMOPANKOMB W9ACTHOH aBTOHOMi, HOXOGHO
opuingeckot cEnb rpampaHcksXt cxbnoxs. Bb  pammyscroR
Joktpumb ¥ UDakTHES, cosgaBmell momarie o «confrat admini-
stratif>, s1a ero ocofeEHOCTR VCHISHHO mOxYepkuBaeTcda Y), HO
BB TOJE BpeMd NPHSEAETCI €ro AOoTOBODHHE xapakreps. Bp mb-
Menmkofi jmreparyph mo oToMy BONpOCY BeJyTCA ORABIEHHHE
cnopur *). OpEE OTCTAHBAIOTE KOHCIPYKHIX HyOXAYHONDABOBOrG
IOroBOpa °), Apyrie yuaTs, YT0 Bb JAHHOMD cAydiab npasmisHbe
TOBODHTH 06> OXHOCTODOEEeME akTh BIacTH, ropuiuveckilr sddexrs
KOTOparo OGyCROBIHBAaeTCA COTHacieMb mim JOGPOBONBHHMSE HOI-
JmEerieMp Apyrore KomTparemta (conditio juris) *). Ho tk =
Apyrie cxXONATCA BH TOMB, 9I0 COTJ3MIEHie BOJL, KOTAA OHO HPH-
wBEserca B -cpepd ammmmEcrpatmBaoR pBaremsEccTE TOCYRAp-
cTBa, coorsbrcrBemAo MBHAGTD CBOW IODEEWYECKYH TPHEDOAY H
90 ero mocxbrcrBia HONFHW oOCyxRA3TRCA 00 HavalaMb 0y6-
JAIHATO NPaBa. '

7 Arch, f. Gff. Recht = 21, crp. 499 ecu. Howuriow, Precis cip. 682 ca.
Louis Bernerd, Du droif de propriété de I'Etat (1910). Bmpowemsn fpam-
My3CKas KOHmenmis ,propriété adminisirative* = momarie ,offentliches
Eigentum®, smasusyTtoe 0. MahepoM®, UTHIOAD He TOXIC TBEHHH.

1) Ow. mamp. Perriquet, Coutrats de lUétat n® 232: un countrat est
un confral administrafif et donne liew & la compétence administrative
lorsque VEtat y intervient pour exercer directement les pouvoirs const-
tuants la puissance publique. Om. Aucoc y&. coy. II ctp. 304

2) Cm. 0030pb pasuuanbxs MubHil y Greorg Meyer - Ansciit'z, Lehrb
des deut. Staatsr. erp. 499.

%) Om. Laband Staatsr. (5 msn.) 1. I crp. 446 ca., Fauempamosd, yK.
¢04. cTp. 192 co

4 Om. Kormann, Rechisgeschiffliche Staatsakte (1910) orp. 28 cx.
Fleiner, Instit. erp. 172 ¢, O. Mayer 3% Arch. f. Off. Recht III erp. 1,
«<ro e Deut. Verwaltungsr. I erp. 98,
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Mu me Gymems pasbupars, Bb kaxoll mbph rocymaperso rTa-
KENMG COrJalleHieMs CBS3HBAETCA, T. €. HACKOIBKO HMB cThe-
HEeTCS BOZMOMKHOCT: OZHOCTOPOHHe# OTMBHE aKTOSS BIACTH, KOILd
toro TpeGyers nyGauummii mATepech. 3ambTEMD TONBEC, UTO JOK-
TPUHA W UDAKTHEA CIPEMATCH NOXBECTH IPOYHEA IOPUANYCKIHA
QyHRAMEHTD IIO4H HMHECTHTYTH UYOIAYHO-IPABOBOLO BOSMBMIEHIA
ymep6a, cayxamif, xaks Mu Bmybam, BEBROTODHMB KoppekTu-
BOMB BE oXydasxs Takof ormbmm., OOmenpmsHanEBN® Bb 3T0H
IOKa €me OdYeHb coopHOH o63acTm MOXKHO CYMTATH JRINB T0, 9TO
orBhTCTBEHHOCTE TOCYAAPCTBA $2 BpEJD, NPHYMHEHERH TACTHEMS
JENAMb AAMEHECTDATHBHEMK AbHcTBiSME, He MOKETh OHTh BCe-
whio mocTDOSEA Ha HAYANAXS TPAKNABCKAro ppasa. lpmamzns
BEHS IDeAUONAraers IeNAKTOCHOCoGHOCTD TOCyAaperBa (KOTOpas
OTDEHSETCA TOCHOICTRYKIMEMD VYOHIEMH) ¥ CIWMEOMB CyXu-
BaeTs ero orBBICTBEHHOCTh, TAKDH Kakb NPABO JaCTHNXE JIHOD
HephiKo Hapyaerca BHOXHS 32K0HOMEPHEMEA aKTAME HPABATEJE-
CTBEHHEIXD ¥ OGIIECTBEHHHXH OpraHoss. lpumngns Dprympenia
Ha000pOTH CIMIIKOME pacmApiers ee, ufo oxsarmsaers nch Th
CIy¥aH, KOTJa FOCYZaDCTBO BO3NAraeTh Ha CBOEXH TNONKAHHHXD
XKepTBH, He MORIe:Ramia BosHArpamiesio. Ks mybamisompaso-
BOMY Bosmbmesioo ymep0a KoMmEE IpaMBESTECA 0COOHE mOIO-
aenis nyGrmumaro mpasa, cooTsbrcryrmia ero npmpoit ® Ha-
sHavenilo. Harosu srTm monomenmis, Ha 8T0TH Boupocs orBbTE
upEXojuTcs HCKazs Bh Abfctayomens wppasb. Hawama ecte-
CTBEHBAr0 npasa ¥ TpeGoBania CHpaBeJIMBOCTH, HA EOTOPHXD A0
CEXD NOPD OOHEHOBEHHO OCHOBHIBAJAcCh 513 00asamuocts ),
COCTABIAIOTE HOGAOCTATOYHO onpefbieHAYH A CIAMKOMB MATKYIO
Ho9BY. '

Hparraxa # nmayra (opMalsHO Bb HACTOAIIEe BpEM: eme
IepEaTCA TOTO BSLIAAR, UTO MyGUHIHO-NPABOBOE BoOSMBmesie
ymep6a momers mmbrs MEcro TONBKO BB CIHYY3aIXB, INpeRyCMO-
TpbuEnxs sakoEOMS °). Ho omm dpessmvalfino mMAPOKO TONEYHOTH
3ak0®bs, Tawb, pannyscEie CyAH—alMUHUCTDATABEEE B KACCA-
HIOHHHE-—OCHOBHBATS OTBBICTBEHAOCTS rOCYAADCTEA HE HA
KaKHXb-HA0YAb onpefbieHHHXD TOCTAHOBIGRIAXD TIDARIAHCKATO

4} Om. seimte mpms. 28,

4) Gp. no sroMy soupocy Gerhard Anschiife, Der Ersaizanspruch aus
Vermbgensbeschadigungen durch rechtmissige Handhabung der Staatsge-
walt (Berl. 1897), Gautier, Précis des matidéres administratives dans lemrs
rapports avec les matibres civiles (187Y) crp. 411 m car.
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BOjekca, 3 Ha ero obmems pxyxb m mHa équité '), Hbwenxie
y9eHHE HACTAPEAOTH Ha TOMB, 4UTO0, KDOMB NDAMHXD YKasaBil
8aR0OHa, 00433aHROCTH Kb NyOIMIHO-NPaBOBOMY Boswbmenito ymep6a
MOXKETH Takme HMBTH -CBOHMD OCHOBaHIEMD CIOKHBIIACA Ha
3T0TH CYerb BH ofoporh mpasossia Bosspbmis ). Km raxomy-
me pbmenio BOmpOca CRIOHASTCA TAKEe IPAKTHEA IePMAHCEEXD
N WBeANAPCKEXD Cy0BS. MHCTATYTS MyOIMYHO-IPABOBOIO BOS-
HATPARIEHlT NPOTHBONONATACTCA JGNMKTEON M EBASHAGIBKTHOR
OrsBTCIBEOHHOCTH 1O HAYAJAME TPARAIHCKATO PaBa °) W CTPOHTCA
H3 COBEPIIEHHO CaMOCTOATENSHNXH HAYalaxb, - HaLh CO3IaHieMB
KOTOPHX® ADYRHO DaGOTAOTh aAIMAHECTPATHBACIH *}—Te0peTHER
¥ TPAKTHEH.

Mn smay®jess Opid OHri0 KOCHYTheA BEKOTODHXB HTOTOBD
gayusofl paGoTm BD 00ZacTH ANMHHHCTDATHBHAIO LpaBd, IIOTOMY
9T0 Ha HEXD NHOCTpoeHa HOBEAIAA, OYEHD pACHpPOCTPAHEHHAR
TeOplA KOHIeccioHHAro Aoropopa °)., OHa RaTeropwuesEm OTBEP-
raeThH KOHCTPYRQiA COefWHEHis ABYXD AKTOBG MIH JBYXH JOIO-
BODOBE H COUETAHIA &KTA BIACTE Cb YACTHONDABOBEIMS JOTO-
Bopoms. Take HA3. KORHECCIOEHHH JOrcBOPS® #BIdETCH, IO
STOMY YVUEHIif0, * 6JUHHME 3IMHHACTDATHBHEIMG AKTOMH, KOEME
OpraEE TOCYAAPCTBA MEPEHOCATH HA JaCIROE AANO OTHpaBieHie

1) Op. Barthslfmy,. Traité élém. (1914) crp. 79: I est, done resunu
aujourdhui, par la cour de cassation aussi bien que par le Conseil d'Btat,
que la réparation des dommuges oveasionnés par les fonctionnaires dans
la gestion des Services publies a pour base, non le droib civil, mais
I'équité. Cp. Zessier, La responsabitité de Ia puissance publique (1906).

2} Cu. O. Mayer, Deut. Verwaltungsr, I, § 53 u 54, Fleiner, Instit.
§ 17, Fleischmann, Entschiidigung Obffentlicher Betriebsuniernehmungen
b Bger's Eisenbahnr, Entschad. 7..20 u 21 (vaws gaapabiuia yrkasagig
_ Ha xmTep. E CyN. mpartERY). (0 mom.kemim Bompoca h {meknapis oM.

HHCTPYRTHBHEYO erarpio Frich Vogt'a Rechimissige Eingriffe des Staafes
in subjective Privatrechte nach der Praxis des Sweiz. Bundesgerichis
(Ziir. Beitr. zur Rechtwiss., Heft 26).

3) IlonMTRE BB 060cHOB&HID O0S3ABHOCTH KB BoswBmenin yirepGa 0T
UpaBOMBPEHXS &KTIOBD Ha NOYBB TPAEIAHCKATO UPaBa BHpOUeMb HR IIpe-
wpamawores. Cx. manp. James Goldschmidi 3w Festg.-der Berl. Juristen f.
Gierke 1. III: ,Rechisgrund wund Rechisnatur der staail. Entschidi-
gungspilicht®, m yx, Tams aETeparTypy. .

4) B mamei amreparyph aTy DpobaeMy zarparnpanrb JasapeBckif
vE. cou. ¢rp. 807 1. Bamerpatoss yx. codw. ¢rp. 330, Sarpanxoss, SeMern-
nas HONHTEKa TOPOACEOT0 caMoyupaeiemis vp T'epmamim I crp. 312 ca,
1L I Anexchers, OTBBTeTBEHROCTE rOCYI. 88 YHEOBHUKOES BH HUp. Bhern.
za 1914 1. gu. VIl m VIL Cp. Bmxe mpmy. 52

5y Om. O. Mayer I, § 49, Fleiner § 19, Kitlel yx. coq., Schieicher 5
Zeitsch. f. Praxis n. Geselzg d. Verwallung r. XX, Kormann yg. €09
erp. 106 cax., Pasquay, Die elekirischen Stromanlagen im allg. deul. Ver-
waktungsrecht (Arch. f. 6. Recht 1. 29 crp. 260 = cn., Krasny Die Auiga-
ben der Elekirizititsgeseizgebung (Berl. 1910} crp. 36 co
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IhATeIPHOCTY, COCTABIAINIEH TACTH TOCYAADCTBEHHATO YIDABAGHId
(Beleihung mit iffentlicher Verwaltung) w mpemmers oco6aro.
«nyGamymaro mpepupiaria». Ho sawbma rocygapctsa wacTHBIMD
HpelIpUREMATeIeMD He BIideTh Ha Xapakreps BehpeHHOE emy
rhaTeNBHOCTA; €F OTHpaBIeHie COXpaHders cBOficrBa WyOIamyEOR
ciyx6m. IlostoMy KOHDecCioOHepH HE MOKEIs IepDeZaTh CBOHX®
Opash APyroMy Imuy M BB cBoell nbATENRHOCTH JON:KEHB IOA-
qUHATECA JUPEKTEBAMD, NOXyIAEMHMT OTh KOHIEZEHTA.
Konuecciomeps He NpUHEyXgaeTrcd Xb NpEEATIIO Ha ceba
KOHIGIMPOBAHHATO TpeAUpiaTia, a Zo6DOBOIBHO cdTiamaercd HA
mero. Ilyrems cornamenia ¢k mmMb ompegbidiTca TOPANOKD H
yCIIOBiA BeJieHis MpeAnpidria, 0043aTeNbHEE He TONEKO XIS KOHNEC-
cioHepa, HO Tak®e Jud wommepenta. Ilepwi#t upioGplraers
cy0rexraBHOe Ny6AMYHOE Hpas0 HA HXE COOMIOJeHie cO CTOPOHH
KOHIENEHTA ¥ HA SAMHUTY OTh HXb HeOPABOMBLDHATO HADYHIeRid.
Ogmospemenro OOREHOBEHHO (arcEpyorcd ¢QOpMAl ® mpspbis
Haji30p2 W JOUYCTEMEA JWUCORIIAHADEES MBpR Ha ciydall me-
UCIPABHGCTA KOHIECCIOHeDa, WOBORH XA JOCPOUHArO TpeRpa-
Menid KoHOeecim # T. I. ,
Corxameniews, paxbe, yCTaHABAMBAIOTCH IpaBa H 0G43an-
HOCTH KOHNeccioHepa, me mmBiomig mpaMoro oTHOmEHIA KB Xo-
papxy ormpasienia BBipemmofi emy pbaremsmocrw. Omm mwbiors
OTYacTH NyGIMYHEEA XaDaKTeDd, KaKh HAHp. NPIBO MONBSOBATECA
nyOJuIHEMT HwYOIECTBOMB KOHIEJEHTA, OCBOOOENEHIE OTH Ha-
XOTOBD, PHCKANBEE TOC06isA, OTIACTA—TPAKIAHCKIH, HaUp., BMY-
INECTBERHHA TapAaHTil, NABACMHS KOHIGASHTOMS Ha CIYIafl H3Mh-
HeHiA ycuosili moHmecclH, 06A3aTEeNsCTBO KOHIECCIOHEpa BHOCHTDH
KOHIEJeHTY Jactb AOXOROBB OTF NPEAUpiaTia, NPABO KOBIENSHTA
Ha BREKYms ®H T. nof. CorzamemieMs CTOpOH®, HaKOHEH, MOIYTH
saparbe HOPMEUDOBATECA NDPEESIBHWA youoBis OYAyMUWXS AOrO-
BODOBb, 3aKJIIOYAEMHXD KOHLNECCIOHEDOMD IpH -9KCIHUOATAIIH ero
npepuplaria. :
Takemb 0GpasoM® H3s KOBIECCIOBBAr0 JOroBOP2 BHTEKAIOTh
OZHOBpeMeHHO UYGIRYENSA H [PaRAAHCKIA UPABCOTHOIIEHIS H,
€000pasHQ €h 3TEMG, BOSHEKAOMic W8T HEr0 CHOPH HOKCYAEHK
T0 OOMEME, TO AAMHHACTPATHBHNMSD CcyRams. Ho sTo ofcroa-
TeNbCTBO HE ARMNMIAETH er0 HY eXHACTEA, HE BHAYEHiH HyOEAYHO-
upasoporo akra, pb#creywomaro, Eaks Bch WONOGHHE ARTH,
rebus sic stantibus, 7. e. moka cepsesmme mATepecH oGmBaTeNed
BBEpOHARR KOHNEJEHTY, KaKb TOCYASPCTREHHOMY YIpemAemin, ®e
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morpebywors ero membmesis wim game ombmm. TKommecciomeps
MOKETh MCKATh 3AMETH BbH TIPamfaHckOM® €yxb, KoOrga xomme-
JGHTs HADYIIBAS CBOW FPAaRIAHCKO-IIPABOBHA 00A3aHHOCTH, H Bb
aIMAHNVCTPATUBHOMD, Koria RKblcrpia KOHUEIGHTA HPEECTABIAITCA
HeNpaBARbHNME €b TOUEM 3pBuiz mopms nyGimyHaro mpasa.
Hapymenie e KOHmeCCiOHHAr0 IOToBOpa TPABOMEDHEIME ARTAMT
BIACTH JaeTh €My TOJLKO 1paBo Tpe6oBath HyOIEYHO-IPABOBOTLO | .
BOSHATDAXEAEHIA (TMOCKONbKY OHO gonmyckaeres pbAcrBymomumMs
8aKOHOMbB), HO He BOBCTAHOBICRIA HAPYIMEHHSIXL UPABE. -
Taxoro mopbiimee yuemie o mpapoxt Kommecciommaro xo-
rosopa. Ilo sromy yuemiio oHP HpeAcTaBIAeTs COG0I0 KOHCTH-
TYTHBHEA ¥ HODMATHBHHE &KT® TOCYJRpCTBA HIE OOMeCTBeH-
HAaro caMoynpapliemig, ofmetenHm# 8% (ODMy CcOTIameHid b
JACTHHMT INpejupuHAMATeNeMb - (Iy0IMIH0-UPABOBOA JOrOBODE).
TeopeTnueck® 510 yuemie BacIyREBaeTh IPEJIOYTeHIS He TONBKO
fepeg> MONIMHEHIGMD BCEr0 AETa HAYANAME IPARJaHCRaro Opasa,
He cOoOTBBICTRYIONIAME ero npbicrsureabHod mpupogh, HO Takme
mepexs Teopield cOefWHEHIA JBYXH AOTOBODPOBD W KOHCTDPYEIICH
cwBImagEAre JOroropa, TAEh KAKE Ta H APyrag DOPOKIAOTH
MHOKECTBO Heacmocredl m mpormsopbuifl. Oro mecommbuHoe myume
BXD TPEMADAETH HHTEDECH FOCyJapcrsa, KOBLecciomepa m o0mBa-
Tesefi W yCTpaEsers RoANE3i0 UpaBb FOCYAADCTBA, KaKb BIACTH
n xakd ¢ucka. Ho de lege lata w ¢» Touxm sphmia mommraxm
IpaBs 5Ta KONCTPYKIlA IpiemMaeMa TONBEO NIPE HAJAYEOCTH
AXMEHRCTPATUBHONA [OCTHIE W HEKOTOPHXD MHCTHTYTOBS, KOTODHIE
Jawe Bb CTPaHaxb, AMBOMEXS 60raryio IATEDATYPy aIMEHECTDA-
TEBHAr0 0OPaBa H MEOPONXBTHION TROPISCKYI AIMBHHCTDATEBHO-
Cyle6HYH UPARTARY, HAXOZATCA eNie BB CTapid sapomp;éﬂix.
Hame pbiictByiomee npaso He GIarompidTeIByeTs YCBOeHiw
Tarod KOHCTPYRUIM KOHIECCIOHHAro ZOroBopa. AJIMEHECTPaTABHON
I0CTHHiM, BB CMHCIEB 0006aro mopajka NpPAaBOCYALA ¥ SaINBTH
OpaBb rpaXxpans Bb cuydad wxs mapymenis pblicreiaMe agmp-
HHECTpamiW, Y HACH He Cymecrsyers. IHalmogaworcs IEMb, IO
cuosams npod. KEmmcrparosa '), ussBerBme ero «sauarkms m
«monoGisi». DBw ceasE Cb STEMB Bb HAINEMP ODABOBOMB OHITY

L

]

| S

1) ¥E. cou. crp. 314, Cp. Gap. Kopda, Amymancrparasrag Iermgis
85 Poccim (1910). Ha HefocraTeord Yy HACH ,YYpemienil, HOTopms
MOTaM OB NpP4BHALHC, DE3TpPHCIPACTHO © 0e3D BaMemuedis paspbmath
BO3ENKakuiie [0 FbuaMd YyiHpaniesis cHODH®, YHAshiBAeICH Tayme XD
®ypuanh KOMHETETa MUHEHCTPORD, HAUEYATsHEOME 8D llpas. Bberamkb o1n
21 gam. 1905 .

#
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vepbumnocs Bosspbmie, wro Toapko ofmie CYNH UPeCTABASIOTH
HaNeKHHA PApaHTin HpasocyAid, M 3aMbuasTCd eCTECTBEHEOE TALO-
thrie Kb NOTMEEnild wMP, II0 BOSMOKHOCTH, BCBXBH CIOPOBBH
YACTHHIXD JEOG Cb KasHoo ¥ ¢b OOIMeCTBEHHHIME yOPABIGHIAME.
Ha sr0 yxasmsaoTb, wmemyy Opounysb, Hepbaxo serphuyaromiscsa
Bb HOPMANBHHXH JOTOBOPAXs OTOBOPKH O HONUUBEHIM CHOROBS,
MOTYIRUX'> BOSHEEHYTD MeK1y KOHIDareHTaMu, cyneGHOMY pasGu-
paTensersy ).

Hamu rpampamckie sakomst (cr.cr. 698, 406 cx., 414 u 1p.
r. X 4. 1) u mpakraka (cyne6Has X a\MEEECTDATHBHAA) CTOATH Ha
poust pasrpaHmuenis nPEPOAN B YHRNiA rocyIapeIBa, RAKD HOIATA-
Y9CKAr0 COM34, M KAKS CyOBLEETa HMYIIECTBEHHHXD HpaBh. IIC
pasiBoenie, HemsMBHHO IIoBTOpAEMOE CEHATOMD EAXJHB pass,
KOTA3 BOBHEKAETH BOMPOCDH O MOJCYAHOCTH CHOPOBD, BOSHAKAKIIAXD
MEXNIY YACTHHIMM JIEIAMA ¥ IIDABATENBCTBEHHHMD HIA 00me-
CTROHHEEIMD YUDEEAeHIeMb, DacCHPOCTPAHAETCA Tak®e HA FOPOICELR
ofmecTseBEHA yupasiemia. Takp, rpamp. Kacc. IeOapPTaMeHTS,
o6ozptsn Bb phmemin 1892 r. sa B 43 cBow upefmMeCTEOBAB-
MyK OpakTEKY, BHIBOAMTH H8H Hed «To ofI[ee HAYaxo, ITO
DOXCYRHOCTS BHIIGYEASaHENXb ABIb CYLy WiIA afMEHHCTpAIid
BABHCHTH OTH TOF0 UOIOKERid, KOTOpOe Bb JaHHOMB caydab
3aHEMAGTh KateHHOe HIM obmectsedHoe yipemgenie. Ecam omo
asiasercs b Abnk, BB kazecrsd merma mam orpbrumma, npei-
CTABATENEMD MMYMECTRS, IPHHATNICKAMAXS kasnd mam olfmecrsy,
¥ SAaMATHAKOMbS HHTEDECOBH 9TOr0 MMYmecrsa,—ubao nopsbrom-
crBeHEO cyAy. Ho ecaz omo mbAcTBYeT: Kakb ByacTh, Bh Ipe-
xbaaxs Qydruifi, eMy npeAoCTaBIeHHHED IO Yapasfemilo rocy-
JAPCTBEHANMA Wim ofmecTBeHnmME Xbramu, To Abxa, Bosmu-
KaIOMid MeRJy KaseAHNMb YydpexmieHieMt ¥ JACTHEIMHA JHNSME
00 TOBONY CABNAHENXD CEMB YupeXKjeHieMD pacmopamenid mim
RaKHXDb-IH00 ero nbHcrsifi, HaupaBICHHNXH Kb OCYUIECTBIGRIIO
npefocTaBieHHOd eMy BnacTh, mopnexars Bbrbmiw agMmBECTpA-
TERHHEXD yupemkienid. OO6mee HATaN0 6e3ycIOBHO NpAMBHMMO
TAKKE Kb UMYIECTBGHHEMD CUOPAMD YACTHHXD JIBNS ¥ Topoj-
CEEXD O0mecTBeRENXs yupasieniii>. To me wporusomosTasienie,
HO, EaKbh MH YSUJHMD HAXS, Cb HBEOTODHMDL YKIOHGHIEME OTG
OpeXRHAXD CBOHXD . B30M4f0BB, pB3Ke IPOBEIEHO CEHATOMDH, BD

1) Taxas OToBOPKA MOZETD TOIRKo mMETh 3mavdenie Jud cmpenbuenis
MBCTHON DOACYAHOCTH, HO He MOABBIOMCTBEHHOCTH, KOTOPSX HpEIMeIOM®D
Y8CTHArC COINIAIIeRiT OMTR HE MOKETE.
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oxuoMb B3p HOBbAmEx® ero phmenit wo pbay Ilumprs cs
muEECTepCrBoMs BHYTP. Abms (1918 r. N 52).

Ilpu Tako# wocTaHOBKS, ocofeHHOe smavemie npioGpbraers
10 00CTOATENBCTBO, WUTO IO HAMEMY SaKOHY UPABO TOPOAA Ha
«obmecrsennna muymecrsa» (cr. 414 . X u. 1), Bp wacr-
HOCTH,—H3 <«ODHHAJIERAMIA TODOICKOMY HOCENeHIl0 3eMIH, Ha-
3HAYGHHHA OOAS VAWM, HepeyIkd... M COCTOAN(id B o0mews
scbxs monmpsopamim» (cr. 8 Top. Ilom. 1892 r), pascmarpaz-
BaeTcd Kakh OOHKHOBOHHO® IDaBO WACTHOA COGCTBEHHOCTH.
Topors oTHOCHTENBHO HTHXD ~HMYINECTBs OUDAHHTEHE NPABONE
yuacria o0mjaro, HO, 0O TOCHOACTBYIOMmEMY BB Hamell amrepa-
1ypb ') w wpakrakb ®) Bossphmin, apmaerca HXD IACTHBIMS
coGcTenHEAROMD Ha o0memt ocmoBamim, Huctaryrs ny6amuzoi
coOCTBEHHOCTE Bh Hamews npash mowusm me mubers,

3akmUeRie FOpONCKEMD OOIECTBEEHHMD YUODABICHIOMD JO-
TOBODOBB, BCTYUNeHIe BB 0643aTeNECTBeHHKI OTHOMEHIS «MMEHEMT
TOPOJICKOIO WOCeNeHiA» @ cyie6Has Sam@Ta HHATEDPECOBD IOPOIa
Orp3ENYABAIOTCA «HMYHICCTBOHARMYU gbiaMdA» ¥ HOLIHHSIOTCA
xB#CTBiI0 OGMUXD TPAKIAHCKEXE BaKOHOBb. COLMACHO CT. 7 TOp.
TOI. «TropopcEoe oOmecrBeHHOe ympasiemie HMbers mpaso,
WMEHEMD TIOPOACKOT0 NOCeJeHid, HA OCHOBARIA 00X’ TPamRiaH-
CKEXD 33KOHOBSL W Cero monoxenid, mnpiofpbrate m oruy®iaTh
UMYMECTBR, 3BaKI0YATe JOTOBODH, BCTYNATH BDL 00433 TeNLCIBA,
BUMHATH IpakJaHckie uckm m otbuats Ha cyad mo wmyuse-
CMBEHHVMEG 0BAGMS, b COONOJEHIGMD NpPAaBHIb, YCTaHOBICH-
HEIXD JA4 Ka3eBHEXD yupasiemifi». IlpexcraBmemie o myOmmuso-
TIPaBOBOMT. COTAATIEHIA MEEJLY roCyJApCTBEHHHMD YUpemKeRieMnb
¥ YaCTHHMG NWOOMD HameMy ABHCIBYiomeMy IDaBY cOBepHICHHO
ayxro. Jaxe B THXD Cayuanxs, KODGA OPEEMETOMD COTIAMEHid
ABIAETCA YIIATa KOHIECCIOHEDOMs Bh NONE3Yy TOPOJA <AKNW3A
33 Jomamedl, ymorpe6iseMmXb JAIi Openupiaria, mapaemb ¢
IROAMY, W3B080ME saHEMawmumyucds (phm. 1880 r. X 8), mux
JHOMONHATENbHAr0 (CBEDPX’H YCTAHOBISHHANO 33EOHOMEL) mHETEAHATO
coopa (pbm, 1905 r. ¥ 75), cemars NPASHACTS CHOPD O UPABHIEL-
HOCTA B3UMaHIA 5THX® ¢GOpPOBD HOACYIHHIME IDAKIIHCKOMY CYAY,

'y OM. crarsu Muuma ®b Mype. I'p.  ¥Yr. lipasa 1886 r. 2 7, Tomo-
JUnKAre BH Bberm. Hpasasa 1903 r Ne4, [openSeprans Hpash sa 1899,
M 22 m ofpgcmenis mogofimaro B. Buerapsmua BB or. 414 B1 Hpaxr. u
TeopeT. KoMMeRTapid KE 8aR. Tp. (Bum. II). Heropuvecxoe ofocHoBAmie 27070
noxoxenis maers BricraBrEmub pH Hap. Mocr. Topog. Hymmsa 1912 r. N 1.

%) Cur,, maup., pbun sa 1883 r. M 33, 1892 1. M 25, 1912 . 2 16.
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HOTOMY 9TO «Bb IDABOCTHOMIEHIA TAXKYMMXCA BBEJEHD BIEMEHTH
IOrOBOPHEIH».

Moskers TODTOMY Ka3aThCsd, UYTO HAMEMY NONOMKATENLHOMY
npaBy HanGombe cooTBBTCTBYeTs BHCKASAHHOE KOTAa-TO Prorm-
maHoMs, Kapapom® m ap. Bosspbmie, mo KOTOpOMY KORIECCiOH-
HHH J0roB0ph XOIKEHD DAsCMATPHBATHCA, KAKH YACTHO-HPABOBOH
IOTOBOPD, IpeAmeEcTBYeMN MIH COIPOBOEZAGMRA O0COGHME (3a-
KOHOEATEIbHEMS HIN AJMEHACTPATHBHHME) aKTOMD,—BHIAUEIO
koumeccin, Kb TaKOMY BHBOJY, HOBEIEMOMY, IPHIIIN Tarke HhRo-
TOpHeE BEIHNE MOCKEOBCKie IODHCTH B OTHOMD KOHKDETHOMS CIyuas,
a AMeHHO IO BOHpocy O fopmmmieckoff npmpoxd Zoropopa Mo-
CROBCKAre TOPOACKOTO YUpaBieHis ¢b GexbriicKEMb 0GIECTBOMD
KOHHO-ZKer5sEnXbh gopors ‘). OHE BB ChOEMS EONACKTHBHOMD
8AKNI0YeHIA ONPEAHIIIOTE ero, KakKb «JOroBOPE O IDPeIOCTaBICHIA
DpeXIpUEAMATEN HCKIIOUMTENBHAT0 NpaBa IONB30BAHIA yEasaH-
HEIME Bb JOrOBODS TODONCKMME YVIMIAMHE JId ycrpoficrBa mo
HEMD TpaHCHOPIHATO Upefopiaris ofmaro momp3oBamia ompenh-
nxenpnaro tunas>. Hapagy ep wmcro-nmmBmabmmmu mocabpcrBiamm,
TOPOAT, BHJaBH KOHIECCIl0 Ha YCTPOACTBO KOHHO-JKEIBSHEIXD
HOpOrs, NpEHAND HA ce0A, KEAKD YKABHBAETCA Bb 3aKII0YEHIN,
pasHOOGpasEEA NyOJMYBO-IPaBOBHA 0045aTEIBCTBA, & HMEHHO
0623aTeECTBO PEryANpOBATs (BE KauecTsd oprama BiacT®) ofmee
TONB30BAHIe YIUNEI0 Takb, 4T06H He HAPYWAZOCh MCEIIOYMTENb-
HOe N0IbBOBaHie KOHHecCiOHepa, W3IaTh COOTBBTCTBOAHHT 00a8a-
TEILHNA IOCTAHOBNEHIA B 0CBOGONHT, EOHIECCIOHEDa OTHh IIATEES
onbEouHaro ropoicsoro cGopa. <«Ily6amvHO-mpaBOBAaf CIOpOHA
OTHOIIEHi#, TOBOPETCA BB BaRIOYEHIW, XApAKTEPH3YeTCA BCErO
Tounke, KaRD OpPeNOCTABNEHIe HDEXNDPBHEMATEJNI) CO CTOPOHEI IO-
POXCKOTO YUpPaBIeRiS psfa IpaBUierifi, MCTOIHMKOMD - KOTOPHYE
MOmers OHTh TOIBEO FOPONE, KAKs OPraHb NPABHTSNBCTBEHHOH
BIACTH, BO #0460 % PE3YALMAMOMS KOTOPHXD ABAAEIC TAKES
yCTAHOBIeBie MMyIIeCTBeHHHNXD, IDAKIAHCKEXT OPABDH».

_ ABTOpDH 2T0r0 HHTEpECHATO KOJLISRTEBHALG TPYAa HE OCTa-
HABIEBAINCH Ea BONPOCH, BB YeMb SaKNI0IA6TCA IPABOBOE OCHO-
BaHi® NyOymYHO-IPABOBHXH 0GasamHOCTEH ropoxa H EOHHeccio-
HEpa, BB JOroBopd MIM BB 0COGOMB, OTTBIBHOMS OThH HEro, BOJe-
ASBARICHIN, WCXOJAMEMD ¥3% TOPOACKOTO YHpPABAOHLA, KAKB rocy-

1) DrseMOusps BTOTO saRmOYenis Gbm'b INGE3N0 TPOAOCTABICHD TAYH
ONHEMD H3L KOHCYJABT&HTOBS, Hpod. A. 3. Bopucons.
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JAPCTBOHHAT0 yupemnenia, ONA OTDAHEIMBAIOTCH YEASMHIENS, 970
B5 pascMoTpbmEoMs mMum ciyual Bn cocrash crbiEE BX0XATH,
EpoMt monomeHifi, omperbIANMEXL BIAUMHBL HMYIIECTBSHEEIA
IpaBa ® OCABAHHOCTE CTOPOHD, WONOKEHIA, YCTAHABIEBAIONIiA
«IPABEIETIIO» KOHINECCiOHepa HA 0co60e OTHOMeHIe Kb HOMY €O
CTOPOHH TOPOJACKOr0 YIDPABIeHIA, Kaks OPraHa BIACTH.

Ozmaro, mus nOmHOR XapaETCPHCIMEM ¥ HODUAKICCKOR KOH-
CIpYKNim KOHIeCCIOHHATO HKOTOBOpa BTEXD yHA3AHI HeKOCTA-
touno., He cabayers ynycrars #ss BHAY, uT0 EOHNecCIOHepy HE
TOABKO NpefOCTaBNAITCA NIPaBa, HO HA Fero TAKKe BOBIArawICH
00A33HHOCTH, M IPATOME OGA3aHHOCTH COREPIIEHHO 0C00aro ¢BOI-
CTBA.

Toporckoe obmecrsernnoe yupasiesie, corxacmo 1 cr. Top.
Tloa. sbraers gbna o wmbcrumxs mONB3aX® M HYKIaXH, Kb KO-
TOPHMD OpUHAJNERATH GIaroycrpoficrBo ropoia, BOJOCHAOWmeHie,
ocsbmenie (m. 4 cr. 2, m 10 cr. 138). Mub peraamen-
TEpyeICA COJepEaHie W TONH30BaHIE «KOHHO-KEXE3HHXD M HHHXD
YCOBEPIIENCIBOBARANXD Iiyred> (w. 5 cr. 108), mopagoxs ABaA-
®eHid o ymmgams (m. 12) m 1. 1. Omo, cuxbgosarensso, co-
BepIaerh OTHOCATENLHO CBOSTO AMYINECTBA HE OJBH TOALRO IACTHO-
IpaBOBHE DACHODAAMTENBHEE AKTH, IPOABIAET: HE TOIBKO CBOE
HpaBO0 COOCIBEHHOCTH Ha Hero, HO TAKKE IPHHALICKANYIO 6MY
nyGamuEo-HpaBoByo Biacrs. OveHs 9acTo ropojcKoe ympaslemie,
8ak;oyan CLBIKY, BH CHAY EOTOPOH Hi4 9aCTHAIO JHGA OTEDH-
BAGTCA BOSMOZHOCTH TONE30BaTECA m3BBCTARIMB ofpasoMs yiu-
HaMy ¥ TIOMALAME, BoBce He AMEers Bh BHEAY DACHOPAAHTLCA
CBOMMb HMyNIECTBOMB, HCIOZEB0BATE €r0 Bb CBOGMH HHTEpeck,
kags COGCTBEHHEEL, & UpecIbIyeTsh COBEpIEHHO EPYLyo Ibas:
OPraHE30BATh YIOBICTBODPEHie OZHOX W8D HYyKIE POPOACKEXD O0HI-
Barexeli, Taroft xapakreps mubiors Bch mopuamsHse (OCHOBHHE)
AOTOBOpH, 3aKINYaEMHe [OPOIOMB ¢b KOHNecCioHepaxm, Oyib» TO
komEO-merbanoe, TpaMsafinoe, BOXOUPOBORHOE, HIEKTPUIECKOE, Te~
sedorEoe wam Ap. obmectsa. Ecim ropojckoe ynpaBleHie NpH
STOME HHOTJa M HSBICKACTH JOXOLH M85 CBOGr0 HMYINECTBA, T0
STOTH YACTHOX034ACTBEHANA DHEMEHTH BCO-:Ke HMEerh COBEPmEHH)
BTOPOCTEHEHEOE 3HAYCHIS IO CPABHEHII0 CBb OCYIECTBIAEMOIO KOH -
HeCCIOHEEMD JOTOBOPOMD OGIIECTBEHHO-X03AUCTBEHHOK 3aAader0.
Hexssa, cabgosarensEo, a priori yTBepEIATH, YT0 9IH AOTOBODH
BAEJIOUAIOTCA TODOJCKEME yupasiemiem® Bb Kayecrsd Bmagbab- -
HA TFODOECKOTO HMyINecTsa, & He NyGIAYHAre OPEJCTABH-

€
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TeIS METEPECORh ropoia. OLEAT Heb HEOGXOJEMEIXG DIGMEH-
TOBL Bb HXB COCTaBl sakmouUaeTcd BB TOMB, YTTO KOHIEC-
cioneps o0asyerca KB COODYROHI0 Dpeimpifrid, Heo6X0AHMAro
maa GmaroycrpoficTsa TOPOXA, ¥ BB obcayamsamino obmBarexeli Ha
sapake YCTAHOBNSHHHXD YCIOBiAXB. ['opoxs, Kak® cOOCTBEHHAKD,
HOIOCDPEACTREHHO BECHMA MAJO BaMHIEPECOBAHS BB CYIIGCTBOBAHIM
noXOOHKXE HpeAOpiATIA H yKe COBEDUIEHHO HE 3aMHISPECOBAND
85 THXB yCUOBiAXB, HA KOTODHXDB HXD YCAyraMd IONbBYIOTCA OOH-
BaTelW, HO €r0 o970 ONMSKO Kacaercs, Kaws Yupemiemid, sbparw-
maro MBCTHHA MONB3E. ¥ HYXEAH. JOEA3aTeNBCTROMT MOMETH CIY-
"WATH XOTH GH TO 00CTOATENLCTBO, 9IO TAKie e AOTOBODPH BaKIK-
YaI0TCA TOPOJCKEME YIPABIEHIAMEA BT T. HA3. BIALEIGYECKAXD LOpO-
JaX’b, HOCIPOSHEHXD Ha seMIb uacrHmz® BIagbusmess. He ro-
pOXs ABIAETCA JECTHHATODOMT OOBIAHAKXT KOHEECCIOHODOMD
nb#creif, a ropouckie o6mBatemm. Topoackoe me ympasnemie,
S4EJII0Yad KOHIECCIOHHHE JOrOBODS, AWIND BCHONHACTH JIeEAINYIO
B2 HeMD NyGIHYHO-UPaBOBYI0 0043aHHOCTs 3a00THTECA 00D HWHTE-
pecaxs O0HBaTeneH. ’

Bp RonmeccioHHEIR JOTOBOD: TARKHME OGPasOMD Kakb OH
BHOCHTCH DIHEMEHTH O0O0SBaTONbCTBD B IONESY TPETHAX'H JIHAID.
Ho wpmaeueckas garypa TOroBOpa B® IMONB3Y TPOTHEXD JRIE,
Thup me membe, K HeMy He NpPEJORHMA, TAKh EAEs OHA IpEJ-
T0Xaraels FHAMBAAYAIGHO OHpeXbIeHAAro JecTmBaTapa, & He
personae incerti, maTepecH KOTODHXT IO SaKOHY BBREpeHEl mpo-
muccapy, lpwmariems ma cefa YEasaBHHXD 06433TEI6CTBE NP0~
METEHTH, Bs JaHHOMD CEYIal KOHIECCIOHED®, GAKTHUSCKR CTAHO-
BRTCS MCUONHWTENEMD OXHOX M3 337RYP WIH  O0UICCTGEHHUWLS
¢Ay#e0s TOPOXCEOrO YIPABIERIT W OTHMD ONpeXbigerca ero mpa-
BOBO® TOJOXEHie He TONBKO 0O OTHOMeH{IG Kb mocrbaaeMy, Ho
0TYACTH TAEXE U0 OTHOMICHIW Kb 06mBaTesaMs. COrNaCHBIINCH Ha
ornpasaerie gharensnocTr, AMbomed o6mecTBeAH0e 3HaTeHIe B CO-
craBrgomed nyGRuYHEO-NPABOBYIO PyHKNIX FOPOICEOrO YUpaBieHis,
KOBNecciogeps TEMB CAMEMD NOXIHHACTCA MY BO BCeMD, KAcai-
TEMCA HOPAREA ed oTnpaBuenin, Memny nuMu BosEARaETD MY6IHIHO-
TIPaBOBOE OTHOINEHIE BracTE W wopimmesid. OQmo mmbers cnoEMb
'OCHOBaHIENS, CB OXHOH CTODOHH, IONOMKEHI® SAKOHS, KOEMD HONE-
uepie 0 MBCTHRXS NOIBSAXS ¥ HYXJAXE Bb faEnod obuzacta (uwyra
coo6menig, BojocEabmenie, ocebmenie ¥ Hp.) W EOHTPOUE Halb
HXB YHOBIETBOPOHIeMD OTHECEHW KB KOMIETOHIIH FOPOJCEOrO
yIpaBAeHid, & b APYrof— coraacie EORBSCCIOREDA HA HPREHOCOD-
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JeHie CBOEr0 TpeFUpiATiA ®b OOCIyEEBAHIO HYEEH 0OHBA-
Texei.
dro ormomenie mmbers EBroropyno amamorio cb rocynap-
CTBEHHOI CIyXG0H, OTH KOTOpO# OHO, OfHAKO, ONIMIAETCH OF-
CyTCTBIOMD IATHO-CIYAEGHATO DIEMeHTa, a Takke TEME, Ur0 mpasa
v 00A33HEOCTH UWHOBHUEOBS OCHEHOBPHHO 3apambe roumo ycra-
HOBJGHE; YCHOBiA Xe, HA KOTOPHXb EKOHNECCIOHEDS 06s3yerca
0 JOLYCEAGTCA Kb OTHPABIERI «0CMeCTBeHmON CIyMOH>, HAOGO-
poTh, BAKIEI Pash 0c000 enpexbuiorca foroBopors. D1 yCIoBia
CBOAATCA Kb OPENOCTABNGHI Kakb TOH, Taks M Apyrok croposh
n3BBCTHEIX'S MMYIIECTBCHAHXD OPaBh. [IaBHEIA BW8b HEXT: OPABO
KOHIECCIOHED2 Ha TONB30BAHIe TOPONCKWMH 3eMIAME (WHOTAA
TaOKKE BJAHIAMM) Jif JAHHATO DpENIpisTia W HA ero Gesmpemar-
CIBEHHYI DECINIOATALO BH TeueHie ompenbieHBEaro cpoka X
IpaBa TOPOXa HA YacTh BAAQBOTO WM THCTAIO HNOXO0[A, Ha BEH-
EyI's HOpeimpiaria 0 mWcTeveHIN CpoRa m HA ero GesMesgHOe
npioGpBrerie mo ero moredeHim. v
Bt BOpMamsHHX® (OCHOBHHIXH) [IOIOBOPAX® OOHKHOBEHHO
oupexbadercd, Kakbh rppoicroe OOMECTBENROE YUDABJGHIO NKOMK-
HO DONB3OBATECA CBOGK TYGIAIHOW BIACTHIO IO OTHOMEHIN) Kb
KOHIECCiOHepy, Hamp., Eakie HAIOTUM JOMEHH OHIb CHOREHH
¢ Hero, Kakie, Hao00pOT®, FOAKHH OHTH VIIATABACMH UMD Bb H0-
BHmeHHOMS pasmBph, Kakia 00a3aTelbHHA IOCIAHOBIEHIA GYAYTH
usaBaThed BH mbuaaxs cogbiicrsiz Eommecciomepy, makia wmBpm
6yIyT> HPHHEMATECA Bh cHydab €ro HEHCIDABHOCTH (JeHeX-
Hpe WWTpags He BHMe oupegbresmol cymmm), @ . & Beb
aTd IOXOKEHIA JOTOBODA, OFHAKO, HE MOLyrs OHTh TOIKYEMEI,
Kakb OFpaHEYeHic WiE BawBrenie nyOIBIHEKXD NPABhs B OGgsaH-
HocTe TOPONCROrO yHpasleHis, @00 Epyrb OTEXD HpaBh H 004-
8aHHOCTEX TOYHO OYepYeHD SAKOHOMB W HH HOCTYHATHCA RMH, HE
usMbHATS MXE ropoxs He Momerb. I[yOEmyHO-IpaBoBOe LONOMmeHie
ropoNa COCTABIHETH YACTH «OGMECTBEHHATO NOPSAKa», O EOTO-
pous roBopurcs Bb ¢T- 1528 7. X u. 1, a mOTOMY JZOrOBODE,
EJOHANIACA ®b ero m3MBHeHilo, Bb COOTBBICTBORHON uacTH AOI-
mems OHIB OH cuararsca megbficTsarexsmmns. Ha camoms gbnb,
CMHCHD VKA3BHHNXD IOCTAHOBICHIA 3armiovaerci HO Bp HaMbHe-
miE Uy6IAYEO-UDABOBOIO HOOMEHIA IODOACEOTO YIpaBleHis, a
JEMb BD DDPHAATIE WM HA ce6a HMymecTBEHHOX OTBETCTBEH-
HOCTE (rapanrid) Ha cayyadt OTCTymIeHia orbs HOPARKS, HEHADY-
ITENOCTh KOTOparc uMbiach Bb BEAY CTODOHAME IIpH 3aRIH9Ye-
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_mig XxoHmecciommaro porosopa. Mmm, crbroBaTelbHO, YCIAHABIH-
BAETCA MMYyIECTBEHEOS 06433TEN5CTBO, JaBAEGMOC ROHuecciOHepy )
Ha CIyJali yXyameHis ycxoem BRCIIyaTamin npe;mpmmm Beaba-
creie pbficTBili mim ynymemif TOPONCKOIO ynpasxema.

CkasaEHOe TDHBOXETH HACH Kb TOMY SakIiOWeHI, IO Ha-
meMy npapy nanGoube coorbrcTByers mpumsHaHIe KOHNECCioH-
HAr0 AOroBOpa cMBmMAHHCK CEBIKoI0, claramimeiocs Hsh ABYXD
PasHODOJHGIXES BIEMEHTOBH: 1) W8D aIMUHACTDATABHATO akTa,
KOMM’H KOHIECCIOHEDH HONYCKAeTcA KB 00CIy:EWB2EID MBCTHHXB
HY&Ib, COCTABAAKMEMY OJHY B35 ofasamHocTeR ¥ npeyMers BhROM-
CTB2 TODOJCKOr0 yOpaBieHia, HO A06DOBOJNLHO NPHHATOMY HA3
cefa KoHIpCCiOHEpOMD Ha OUpeABICHHHXD YCIOBiax®; 2) Mss
YaCTHOOPABOBOTO JOIOBODPA, YCTAHABIWBAIOMAr0 HMYIIECTBEHHHA
opaBa B o06asanHocTA CcropoHs. IIpaBOoOTHOMEHIA, BRTEEAIOINIA
H3P AIMAHUCTPATHBHATO aKTa, ¥MBOTH HyGAmYHO-IPABOBOH Xa-
pakreps. l'oponcroe ympasiemie, oupegbias ® periaMeHTHDYA
NOLAJOES IBATENBHOCTH KOHIIECCIOHEDa, HAUDABIEHHOA HA YEa-
3aHHYyI0 OBns, pbiicIByeTrs Kakb BIACTH BE KPYIY CBOHXD EKOM-
neTeHni#t @ momers npuGbrars Kb DPEEyAATCIPHEIMD MBpams
DM UPOCHTH O TPHAATIA TAROBHXSG ApYyrie OpraEN rocyAapcrBa.
Bonpocs o npaBmibHOCTE MIM HEOPABUTEAHHOCTE ero ABAcTBil
KONEeHS PHIIATLCA Ha OCHOBAHIW HODMB IyOIAYHATO UPABA ¥ B
agmuaEcTparasEoMs mopaixb., HaoGopors, mMymecrseHENA OTHO-
MWeRiA CTOPOHE, NOCEONBEY OHH BHTGKAIOTH M3h JOTOBODHALO CO-
TIAMeHid, & He Wb UONOMEHIA, SAHEMAGMAIC TODOACKEME yOpa-
BICHIGMT, KaKb BEACTHIO, JNEKATH Bcemblio B IIOCKOCTHE TDa-
KJGHCEAT0 HPaBa.

Rorga xoEmeccioHePT HAPYMAETH CBOW NOTOBODHHA o00asaH-
HOCTH HWIE BHXOJRTH HSH HpexbIoBD paspbmeHHAr0 My DOIb-
30BARIA TOPONCKEMY VIBOAME, NNOMANAME ® T. A., TOPOACKOS
yOopaBlieHie MOXeETH HCKAaTh Cb Hero cyie6HmME mopagwoms. Ho,
ecnn FhECIBIAME EOHUECCIOHED& B TO K¢ BpeMdA HADYMARTCS WO~
PANOKS, YCTaHOBAEHHMN TODOXCKUME yIpasieniews, Eakp yupe-
JEfeHieM's, HA KOTODOMD - JemBTh: 8afora 00T HCHDABHOMD €O-
CTOARIM yIANG M HNOMajed, OHO MOKETH Tpe00BaTs BOBCIAHO-
BIGHId HADYDIEHRArQ NOD4ARA, He npﬁﬁﬂhraa Kb cyay. Bp phme-
Big ofmaro cofpania 1IepBaro u KaCCANIOHHENXE ACNAPTAMEHTOBD
cenata mo pbay rop. Beppmiesa cn ofmecrBoMb GepEAYSBCRArs
BOJOCHAGKEHIA 0 caoch ¢p ropoxckofi maom@pAE GaWHE, KO-
crpoennoff 6est cormacia ropoxa (0. ¢. 1910 r. M 32), sucra-
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3HBAETCA jame Womomemie, uro «Bch jpbma, Kacawmisca mpen-
META MONB30BAHIA YIMOAMA B NIOIIAXAMY, BOOYRIACMNA CAMAMT
X6 FOPOACKEME OGIIECTBEHHAIMH YODABIGHIAME HIM YaCTHHME
JUUAMH, & DABHO UDABHTENLCTBEHHKME, 36MCKEMA, COCIOBHEIMA
YCT2HOBJCHIAMA, NOAIeXATH pasplhmenio B® nopaisd agMunn-
CTPaTHBHHXD MHCTaHUif». Buocabacrein cemary ogmako mpmmuaoch
BHECTH CYINECTBEHHYH LONDABEY BB 5T0 HoJowemie. By phme-
mim 1912 r. 3a B 116 oED pPasHACHAETH, ITO KATErOPHIHOCTH
HoTOMEHIA, BHCKAasaHHAr0 oOmEMB colpanieMs, oGBacHAETCA
Thub oGcrogrenscrsoMt, It phus maa o BranbipveckoM® ro-
pouBd. Tamw, rxb ropoxy IpmHEANIEKAT: HE TONLEO TPABO AMK-
BHCTDP2TEBHATO 3aBLIHBAHIA YIANAME 7 IIOMAjAME, HO JakKe
opaBo COOCTBEHHOCTH Ha HYXG, OHB He JHIIEHT IPaBa I0GHBATECH
CHOC3 CaMOBOJHHO BOBBENGHHHXH COODYXKEHi BB IpamIaHCKOMD
cyAh, OCHOBHBasch Ea Qaxrh mapymenia ero mpasa cOGCTBEHHOCTH.

Topasgo wmembe onpeakueEma ® AcHa DpPaKTAKA CEHATA
(xaxp KaccamioHEAro, TAaKh ¥ 1-r0 JiemapraMeHTORD) HO BONPOCY
0 nocabACTBiAX® WapymeHiA IOPOXCKEMS OOCMECTBeHHHMD YIpa-
BreHieMs cBoux®b 06asamrocreit. Cor, cr. 141 'op. ox. (1892 1.),
«YaCTHHA JuNa, O0MecTBa M YIpaBierid, BB ciyiab mapymenia
IXb TDANXEAECKEXD HpaBb nrbficreiamm oOmeCTBEHHAIO YIpaBle-
Eig, mwbioTs mpaBo meKa Ha OGMEMT OCHOB3HIM.» (yCI. TDa:A.
CYZ, cr, 1 = mpum.). Ho KakoBo «o0mee oCHOBaHIS» CyreOHOX
orsBICIBEeHHOCTA TOPOLCKOTO ‘yHpabieHia Mo Hameyy upasy? Ilpz
paspbmenin aToro Bompoca BHEMAHIE CEHATA . COCPEROTOUECHO
UCKIMYATONPHO Ha KDHETOpiE NS pasrpaHEYeHid mopsbaoMcrBen-
HOCTH -CHOPOBD, BHISBAHHHXD HADYNIEHiSME Opaps YacTHHXB
TEOD, CYAeOHNMS WI¥ aAMBEMCIPATHBHHMD yupempeHiams. Ma-
TepialbHO-OPABOBAL CTOPOHA, T. €. BONPOCH O TOMDB, RONAHH JH
nocxbicreia mapymemnis oOCYREATHCA DO HAUANAMDB YaCTHALO HIH
ny6uMYHaro npasa, ocraeTcd coBepmers0 B5 ThEm., Ramn Mu
yi&e VKasHBai®, ANA 3T0r0 Bompeca phmartomee sHaenie, mo
uEhHilo cemarTa, EMBers TO 06GCTOATENHCTBO, XBECIByeTH AH IO~
POACKOe yIpaBieHie BB KauzecTBE BHACTH HIM EaRD CYOBEETH
csoeft mMymecrsennofi cdepr. Bs mepsoms cayuad BmTeRawmis
uzs ero pbiicrsifi NpPABOOTHOMIERIA OTHOCATCA Kb NYOXMYHOMY,
BO BIODOMB Kb FPAmEAHCKOMY 0pasy ‘). 3aKIoueHie Re 10-

. 1) Hanboxbe mommmift o630ps pasbucHeHi® m onpexbmesif uwo xam-
oMy Bompecy ou. y Muma Topop. Iomox. 8 msm. (1915) mome or. 141 z
Topnona, Yer. rp. cyn. (1914 1) moxs er. 1—2
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roBOpa € JACTHHIMA NWOAME pascMaTpuBaeTes, Kans Akficrsie,
oTHOCAmEecs Kb EMymiecTBeHHOA cdeph ropoza.

Opmaro, ceHary H@ YAAJIOCH CTPOTO JODKATHCA IPEHOfAHHOH
uMe goxrpume. Takb, Bs phmemin 1884 r, sa ¥ 21, mus yEa-
SHBAaeTCd, TT0 HMYMECTBEHHHA Tpe6oBaHIiA TACTHHXTL JHUE Kb
TOpORYy MOTYTH MHOIXA He AMETs UacTHO-IPABOBOTO XapakTepi.
TaroBo, Hamp., TpeGOBaHie yI¥TeIeMD yIIATH XEajoBansd. «(Cyret-
HOMY K6 OXDAHOHII0 HOJNEEATH TONBEO 2PAMKOAHCELA NPAGH 65
MIBCHOMND CMUICHTS CA0eay. Kb HEME He TPHHANNERATE «CAY-
Hoeduoln npasar ).

Boxke CYIMECTBEHHO yEIOHEHIE B oﬁpatnym CTOpORY, T. €.
B% CTODOHY UPU3EAHIS AKTOBD BIACTE OCHOBAHIOMD HXS BOSHUKHO-
BoHig epasxcdancruss npasooTHOmenilt. Bo p%m. 1880 r. X 8
pasOEpaerca Tako#t cayuall..'opojckoe ympasieEie omrTpadoBaio
0o0mecTB0 KOHHO-eXB3HHXs ZODPOrh 3% HECBOGBPEMEHHBI BSHOCH
axn@ea, pasMbps koTOpare OHIAT YCTRHOBIEH: BE KOHIECCIGH-
HOMD JOroBODB, W BSHCKAIG 3701h mTpads Bb Ge3cOOPHOME
gopaarb. Cemars UPE3HANS HCKS O BOSBPAISHIM BIHCEAHHAr0
mTpada NOARERAMAMSE CYOeoHoMY pPAsOHDATENLCTBY, TaKb KAKD
TpefoBaBie HCTHA «34EMOYaN0 Bh cefh He mamo0y Ha pacmops-
meHis m pbAcrif yOpaRH IO BSHICEAHII0 pTOTO HAXIOra, a
TpOck6Y O BOSCTAHOBAGHIA HADYMEHHHXBH TakoBHMME KBEcreismm
YODAaBH CpPAEJAHCKEXTE IIPAaBh RMCTHA N0 AOrOBOPY, & MO TOu-
HOMY CMBICIy yKasaEHON camEMb npocmreleMs 148 (EmmEb
141) er. Topon. Uomomx., mogo6mna TpeboBamia MOryTs GHTB
sadsigeMH B5 ¢opys HcEa Ha ofmemt ocmoBamim». TarEMs
o6pasoMs TOMY OGCTOATENBCIBY, BH EAKOMH KayecTBE ropojickoe
yOpaeleHie BAPYMHIO CBOH JOIOBODHMA 0643a8HOCTE, Bb JaH-
HOMS CEyYaE He NpEAABATOCH HEEAKOTo 3HAYeHiA. Bb Goﬂdze oOmeft
# phmmrensEoR ¢opMB Ta XKe MHCIP BHCEA33HA CEHATOMb Bb
pbm. 1902 r. sa N 126 uo noeoiy Hapymenid rOpOIOMB HPABa
gacreol coberrennocrd. Iocrh samomenia yaums ¥ BHpapHeHid
e ypoBHA Co00MigHIe MeXXY ABOPOMS OFHOIO W3® NPAUGTAIONIEXD
BTG Hefl [OMOBS H YIWNEI0 OKasanoch BaTpyjmeEHmiMb. Cemarts
UDHSHALD 83 NOMOBIANBIBNEMD NPaBO HA BOSMBINGHIE DAacXOfOBB
TO0 YCTPaHGRi0 3Toro HeynoOCIBa, X0Td BB TO Xe BpeMA He
orpunaerd sakoHoMbpmocrw xbitcrsik ropoxa. JMomomzagbiens,

1) Cp. ramme pbho. 1881 1. N 148 (mewn cexperapd TrOPOACEON
IYME 0 ®anaosamim), phm. 1876 r. N 216, 1910 r. M 73 = mp.
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rOBODHTH CeHaTh, umbers mpaBo Ha coolmenie [BOpa €b y.au-
neo. «Ogmaxo e, orciofa BoBce He cabgyers, 970 YpOBeHb.
yIRLOHE JOMKEeHD OCTaBaThcAd HaBcerna HemsMbnmmmt. Hauporuss,
Bb HHATepecaxd TIOPOJCKOTO GIArOyCTPOHCTBA MOMKETH IPELCTa-
BRTECH HEOOXOAEMOCT: MSMEBHATL ypoBeHh YIMOH NOHEKEHieMb
nrGo noswmenieMt ero. Ho, npw msymbaenin ypoBEs yIEnm, TpaBo
CMEXHHXD JOMOBIEBIBNEBH HA HONb30RAHIE €10, KOHEYHO, JOJKHO
6HTh DNPAEEMAGMO BB yBamemie. Hcan odwys 6w200u 20poda
6UI3DIEAIOTIE HEOOLODUMOCTRG CIBCH UG UMYUCCTREEHNILA NPOEE
OMOTBALHYLT 20PONCHHF-00MO0BAAOTBA5YCES, MO ROCATBONIE, RO~
CIYNAACH COOUMB SULHDLNG UWHINEPECOME DAR UHMEPECH 00WA20,
UMIBIOME  HECOMMISHH 06 NPABO HA 803HAPANCOEHIE 30, 5MO.
Bosmarpakierie f0iEHO GHTH OmpexbieHo 1m60 KOGPOBOILHEMD
Ch HEMH COLNQmeRieMb ropojcKoro OGMEcTBEHHATO YHDaBIeHIA,
na60 myTems HCXOfaTaficTBOBaHIA IKEOpoUpiamim BB YCTAHOBIGH-
HOMDB BaKOHOMSB Topameh (575 mcabi. cr.cr. sak. rpazg.). Tars
KAED UACIMHE UHMEPECH OMITBALHYLS 00M06AAMI6YEES RPU-~
HOCAIMCA 63 dcepmey obujed 10437 Iopoja, T0 ¥ BO3HAIpa-
EIeHIe ROJEHO OHTh yHIaiHBaeMo ¥3% OOMEXD CPEICTB: IOPOXA.
B pammoms caysab roponckoe oOmecreemmoe yupaBiemie, He
BOBAZ BYM BF EKakoe cormamemie ¢b poMoBragbusmawmm CamoBaro
TepeyIka W He ONpeAbiB: BMD «CHpABELUMBATO X HPHUIXIHATO
BosHarpammenia» (cr. 575) BB TOMD HOpAAEB, Kakof ycramo-
BIeHD Ha ciyiafi HeoOXOIMMOCTH MOZYMHGHIA YACTHHXT WHTEpe-
COBB HMHTEpeCy OOMECTBEHHOMY, DACHOPAZEIOCH O TAKOMD HOHA-
MeHIH YPOBHA IePeYIRa HOCPEACTBOMT BHEMEW 3eMyH, 970 OpH-
meramiifi ®b HeMy JABOPE MCTHA JIMIDHICA BOSMOEHOCTH BbB3Ia
n BRbSKA, a y HOCTPOeKD oO0Hamumimch Gyapaments. Ilpu rarmxs
ofcroaTenscreaxh JoMoBuaxhiems umBeTs cupasedausoe ocHo-
saxie TpeGoBarh BOsMBmeHis OPEIMHEHHAIO €My Bpear.

Br npEBeieHENXT DaBCymACHIAXD CEHATA SAKII0IAGTCA IO-
TUHTKa, IyTeMb pAacHpOCTPABATENBHAr0 TOIROBaHiE cr. 575,
n6peHeCTH X% HAMB yieHie, OmONssopaBmeecs Ha 3amagb 1o
nocabguaro Bpemerw GogpmEMb yembxoms. Cormacso sroMy
yueHil, rocyxapcrBo, Tpe6ya OT® OTKLNbEATO IRNA Bh OOmeEMb
pETepech Hecemia 0C00bXT BMYIECTBEHHHXDL HEDTBB, T. €.
cBepxs THXD, KOTODHA 33KOMb BO3Zaraert Ha BChXh rpampads,
06582HO BOSHATDAIETs €ro sa oTH meprss ‘). Ilpaso ma BosHa-

1) Om. G. Meyer, Der Staat und die erworbenen Rechte, crp, 15 en.,
Gerb.-Anschiitz yx. cow. erp. 17 e, 60 ca.
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TpaKaeHie BHBONATCA OJHAMA W3 HAYANA HENDEKOCHOBEHHOCTH
«upiofpbTeHHNXD TWPaBh>, HA CTPaKD KOTOPHXD CTOETH Ipa-
SEIAHCKIA ¢yAD, IPYIEME-—U35 CONIAXD HPAHIHIORD YPaBHATEND-
Ho#i cnpasegamBoctd. CeHars Bb HpEBEeReHHOMS pBmeHim CEIC-
HAGTCSA, MOBAIHMOMY, KO BTODOMY BSLisiy, HO He COMHBBaerca
BH YACTHO-NPABOBOME Xapakreph o6g3aEaccrE Kb BosMBmeRio
YOKTEORS.

Onmaxo, worna 10 abrs cmycra, B. A. Makuzarops, mo yxe
ynomaryrony xbry B. Illmsprs ¢» MEEECTEPCTBOMB BHYTpEIl-
HEXD Ibab, Xo0uBaica BB TPAEFAHCEOME cyrb «chpasepimsaro
¥ ODUIHYHATO BOSHArpaXmeHIA» . Aud BIaLBIbNa HEMYMECTBa,
VHEIIOMEHHAr0 AL Ihlell ycMupemia Marewra, mOREpmEBD cBOe
tpe6opadie CCHIKOI Ha TO, UTO, COMNACHO €T, 77 OCH. 88K, H
574 cr. = X u, 1, HEKTO He MOXeT: OHIp JNRWIMEHD CBOUXD
mpaps Gesd CyAa, Ceparh YRAOHAXCA OTh npuvbneHia momomenia,
mMT Ke (opuyimposamHaro’ Bp pbm. 1902 r, N 146, @ 005-
apuns 8030YEICHHERA cuOp® HemoABBEOMeTBeHHRIMB CYAY. Jmo0o-
OHTHO TO, WT0 OHD HDHE 9TOMD BHEDBHE BHCKA3HBAETH BILIALS,
IpEOAmERMOMIACT Kb HBIOXKEHHOMY BHIIE YYeHIO 0 HyOINIROMD
sosubmernina ymep6a.

Bs nporsBomorommocTs mpemogamHOMY Bb 1902 r. pasnac-
HeHilo, CEHATh WIONAraeTt, 9T0 «Kb OYOIMYHEIMT UPABAME, 0Ue-
BHAJHO, NOMKEH OHTH OTHOCHMH M. IIpaBa YaCTHWXD JENE Ba
BosMbmeni¢ yOMTEORD, TPUUAHMBIMKAXG ymepO0h BE HXb HMyIme-
creb rTagmMm ghHicTBIAME B pacHOpAXeHiANH OPraHOBE IIpaBH-
TeJABCTBERHOH BIACTH, KOTODHSA BHSHBAKTCA He0GXOJAMOCTH)
UpHEgTiA UpesBHYafERNXE MbEph.. Bors mmemmo Takol xapac-
Tepd, Xapakreph cmopa O mpash Oy6GIMIHOMS, ABNACTD E NPEXb-
aBnenand,. . ucks 0 poambmemim YOHTEOB®..., BCObACTBie uero
BCKb 9TOTH HE MOETD HOZmemars BBALHLO rpampjaHckaro cyla»
(pbm. 19138 r. N 52). llpmsmanie BHCHHEME CyZOMB CyOBEK-
TBEAr0 OyOIRYHAro OpaBa TPAKIAEE Ha BosMbiieHie yORTRORB,
OPRYRHEHAKXT NPACOMBPHbIMY THACTBIAMM OpraEssh NPABE-
TEIbCTREHHOR M OOINeCTBEHRHOH BIACTH, MOEHO OmHuI0 OH HpH-
BiTCTBOBATE KAKDL SHAMEHATENBHOS NposBAeHIe cymelckaro TBOp-
4ecTea, eclu OW y Hach Omao Mawbfimee ocHOBamie HagbaThcs,
YTO OpragaMM ATMEHHCTDATHBEON IOCTHLIE 5T0 HOJo:xeHie GYEeTh
yeroemo, 4uro omE Toumbe onpexpbrare mperbam H®  ycuosi
OTBETCTBEHHOCTH TOCYAaDCTRA B IPUSHAOTH HHCTATYTOMDL KhE-
CTBYIOIIATO0 XNpaBa, CHOBOMD, — DABOBLIOTD MHCIL COHATA CO-
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oGpasso ¢p TpeboBamiaME xm3HM. Y Hack me phmenmie mo
xbay Ilimmpra sEaMenyers 000K TONBKO OTKA3H OTh: cyneGHOH
3aIUTH [PABS YaCTHHXD JHIH, HADPYMGHHHXD HpaBOMBpHHMEA
pbiicreiaun Buacrm. B pbmenim 1902 roga sa N 126 cemars
060CHOBANS NPOTHBONOIOKEHN BIIIALS HCEMOYATEIEHO C000pa-
KeHiAMA coNiansHOE CHPABEIIHBOCTE W, KAKbh HAMB KaiKeTcd,
570 HBHCTBETONBEO eJWHCTBOHHOE OCHOBaHie, KOTODOE MOKETDH
OBTh DpHBEeJEHO BB HONTBepEiemie ero msruaga. Ccmnea B. A.
Maxnaxosa Ha BBOJEHEA cloBa 574 cr. 1. X u. l: «mo obmeuny
B4KOHY HHKTO He MOXKeTH OHTb 6esh CyAa JHIIGHD UPaBs, eMy
IPBEAANERATIXE » ,—MOIIa 6H CIYRATH HOLTBEDPRICHIOMD 06sg3aH-
HOCTH TOCYAADCTBA BOSHArDAKAATh JHUNb, HOTEpPUEBIIAXDH YOBITKE
oTh 3aKOHOMBpHHXB FbHCTBIN AOIKHOCTHEXH JHIG, 6CIA OH ¥
HaCh Takol «oOmif sakomb» cymecrsoBays. Ho B. A. Marma-
KOBB €aMb NpH3EAETH, UT0 DOJ00HOH 3aKoHOZATeNBHON HOPMEH
y mace mHBre Hm Bp X TOMB, HE BB APYIEXS TOMAXD CBOAA.
«QuepngHo, rOBOPETE: o0HE, phus mieTd 06D o6mewMb DpEHEOADE,
0 nyxb TPakIAHCEHXD 3aKOHOBH, WHAUE TOBOPA, 5T0 IIpesyMi-
' nig, MpepmosaraeMas 3aKOHOXATENeMDB, XOTA W HATLB HMB IPAMO
me ¢opmymuposannag. CymuocTs or1ofi IHpesyMnmim cocTOHTH
Bb TOMB, UTO HEBOBHATDANEMOCTH YOHTKOB: HHUKOLLA He HpeI-
HONAraeTci M MONKETs ObTp HODTOMY VCTAHOBIEHA JHIIb YacT-
HHMD CIeIiaJbHHMD 3aK0HOME, BOSIEATAMINAMD HA lIaHHOG ATO
06A3aHHOCTS HecTH 5TH YOHTEE» 1),

TpynHO, OZHAKO, COINACOBATH Cb «IPESYMIIISH BOSHATDAM-
MOCTH» TO, YUTO HAME BS3KOHH CHENIaNpHO NpPeAyCMATDPUBAITH
4acTHNE CAyuad, KOIAA 33 JHIAMHU, Ha HMYMECTRO0 KOTODHXB
nocAraeTs TOCYAAPCTBO, HPHSHAELTCA IHPABO HA BO3BATpamIe-
mie, ® YTO OHH BB C1. 77 OCHOBHEXE BaKOHOBH 0ce00 Oro-
BADHBAIOT, YI0 <«OPHHYAWTCIPHOS OTIyEAeHIe HEABEKHAMHXDH
' BMYIMECTBs, KOIEa cie Heo6xoxmMo ]I Karod-nmbo ToCyRap-
CTBEHHOH BIm oOIEecTBEHHON TONLSH, [JOIYCKaeTCA He WHHAUS,
KaKk® 33 CHpaBejiMBOe ¥ OPHIMYHOE BozHarpamjieHie». Ilpe-
3yMINid BOBHATPAjUMOCTE BD Taxof oOmel ¢opub mecommba-
HO 9Y:KEA Takke HameMy NyOImusoMy NpaBy, He IIPASHAIO-
mewy, Bb BARb ofmjaro mavaza, OTBBICTBEHHOCTE T[OCYAAp-
cTBa 3a JLHCTBIA OMKHOCTEHXD JALb M OTPAKAANOEXD STHXH

1) Om. moxman®s B. A. Mawxaaxosa =a temy ,Ipampameras o1sbi-
CTBSHHOCTh HOREHOCTHLIXL Jun®“ 8% Tpymaxs CHB. IOpug, O6m. 1. IV,
crp. 5 ® ero ®e saMbrxy b Bhers. T'p. Hpasa sa 1913r., B 2, erp. 128 e
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auNG, AaEe Bb caysab ux® mempasombpENx® ABACTBIE, 0TH
cyneb6HO# OTBBTCTBEHHOCTH HDH TOMOUIE Takh HA8, QIMAHUCIPA-
TRBHO% rapamTin. TpyAHO ZRONYCTHTH TaKylH HECOTIACOBAHHOCTH
«06maro Ayxa» HODMB TPAKJAHCKAT0 M NYGABIHATO IPaBa.
By cr. 574 7. X u. 1 gEiCTBETENRHO CONEPREICH CCHUIKA
Ha ofmee IpaBOBOe HAYalo, GHIb MOKETDH, JaXe HA HOPHHNADND,
dopmymmpoBanasi B. A. Makmaxosmms, HO, Kb Comarbaif, sT0
HRYI0 HE DendUEpOBAHO HANEMT IONOKHTEILHHMND TNPABOME,
He HaXOIMTH Bh HeMb omOpH. Ha Takymw MECIs HIBOZATH COmO-
crasrenie crarem 574 c¢v TOCHOZCTBOBABmAML BH KoHNS 18 m
p5 Hagarh 19 pbEa yucHieMT 0 HEODEROCHOBEHHOCTM TAED Has.
upio6pbrennnxt npass. ot HAME wepBoHAYANBHO ) IOnpa-
symbBarach Karh OPHPORAEHEHSA, Takb ¥ npioGpbremnns oxmEms
H3h S3KOHHHXD CI0CO00BD UacTHEA OpaBa. Ho y&Ke TeopeTmrm
ecrecreerraro nwpasa ([lworreps, Ildefidepr um 1p.), HauEEad CB
18 Bbra, o0o0sHavaloTs TepMAHOME <jura quaesita> TomBEO
nocxbgsia, 7. e, OpaBz, OCHOBAHHEA HA KaKOMD-HEGYAs Jerals-
oMb TETYXh. TocymapcrBo Momers mocaraTs Ha HEXD, KOTAR,
aroro TpefyerTs obmee 0xaro, HO XONKHO BOBHATDAKIATE YacT-
HHX® JI¥OG 33 NOHECEHHHS HEMA <«0COGHI ROPIBH>».
Ilepenecenroe W3% ecTeCTBEHHATO IpPABa HA HOYBY HONOXKA-
TeNBHATO, 9TO YUeHie, OFHAKO, moTepnbio CymecIBeHHHA OrpaHH-
yemia. Bt moamoMs o6neMB oHO GHIO PEeNEOEPOBAEO TOIBKO
TPyCCKUMD 00IeseMCKEMD yIoRenieMs ). B OCTaIBHNRXD ABYXD
" noguERamiaxs Tol BmOXE—(paHUYSCEOMS KOZeKch B aBCrpifi-
CKOM® yIOmedim—mnoBgrie «mpioOpbremHsx1, mpaBs» COXpaHE~
IOCH TONBKO Kawh Macmralh nius o6paTmaro gbicTBia samoma °).
HenpurocHOBeHHOCTs e YACTHHXE NDaBs N0 OTHONEHI Kb
TQCY/AICTRY COXPABCHS HCKIAMIWTENHHO A4 TPaBa COOCTREHEOCTH,

4y TTogpoGHay® JOTMATHYECKY® HOTODi® HTOr0 HMECTETYTA XaeTh Al-
tolter, Das intertemporale Privatrecht (1901) § 70—81.

%) Om. Allg. Landr.,, Einl. § 74. Binzelne Rechte und Vorteile der
Mitglieder des Staats miissen den Rechten und Pflichten zur BetSrderung des
gemeinschaftlichen Wohls, wenn zwischen beiden ein wirklicher Widerspruch
{Kollision) eintritf, nachstehen. § 75 Dagegen ist der Staat denjenigen,
welcher seine Dbesondern Rechte und Vorteile dem Wohle des gemeinen
Wesens anfzuoplern genttigt wird, zu entschidigen gehalten.—Ows. moropin
$THXL monoxenil y Anschiilz yk cow. crp. 67 cm.

) Code ecivil, art 2 o ascrp. Alg. BGb. cr. 5. dpaun. Kolerch ue yno-
MAEAETE o ,droils acquis®, mo mBTe coMEBEIZ, 9r0 pBUL HIETH EMEHEO
o guxs. Om. Locré, Législation civile I crp. 565 .troublé dans ses droifs
apquis par une loi postérieure. Op. Planiel, Traité, 1 § 241 g 255,
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Ha or0fi moysh crommucs 0cOGHA IpamIaHCRO-NPABOBOH HECTH-
TyTs (BOSME3NHON) vKcmpoipiamim BE 0Omemb mHTEpECE,

BoaM0OXHO, YTO COCTAaBHTENM HAIIETO CBOXA, NOXD BisHieMH
HPYCCKAro YIOMKeHIA M JOKTPHHH 6CTeCIBeHHAIO UPaBa, HCXONMIE
U3 OpefuONokKeHid ©0 CyImecTBOBamim «OCIAro B3aKOHa», IO
KOTOPOMY HHKTO HE MOMeTHs OHTh JHIIeHD CyleCHOH 3amuTH
npio6pETeHENXT HMT BaKOHHHME CDOCOGOMD NDaBs M  BCAKIH
mMBers mpaBo0 HA BOSHArDAXKJeHie 8a NOHECEHHHA JIA oOmpek
TOJB3H 0COONA mMymecrBenrud mepren ). Ho aTo npennoxoskemie
HAMB BCE Ke EameIca Maro BEDOATHHMD, €CJE [DPEHATE BO
BHEMAaHie, 9T0 HESAZOAr0 A0 W31aHia Hamero ceoga (4 nerabps
1831 r.) s llpyccim mocabrosano, 8% mopagxd kaGmEeTHATO .
yEasa, pagbdAcHeHie, 3ro § 75 ofmeseM. yIOX. JaeTh IPaBO Ha
BOBHArpamAeHie TONBKO Bb TEX® caygasxs, «KOTEA MHTEpECH
BchxD o6mBaTesedi rocymapersa TpeGyKRTH aIMEHECTDATHBERXD
ABHCTBiE, HADYMAOMUXD HACWMHYW COOCmseHHocms 0TASIbEATO
xaga» %),

Boxke mpoctwms m BlpoarHeM®s HaMD EameTcd Ipyroe
o0bscHERIe CMHCIA BBOZHHXD CIOBD ¢T. 574, HemoCpEICTBEHHO
BHTEKAIOMEe s [yXa W COJEPXKAHiA BaKOHONONOEEHIH, mpase-
ASHHEXD TOXD 91010 cTatheo, Kaws merxo wmommo yObamrses,
BB HAX'L TPOBOZHATCA Ta 06IAA MN CIb, Ge39nCIeHEOe MEOKECTB0 Dash
OOBTOPSHHAH €5 HSMeEMT JopedopmenHoMD Dpash, 410 camo-
ynopasHoe paspbmemic cnoposs m 006HED He JOHYCTHMO, 410
samuIarh 015 TpPaBOHApYMeHiX m o6myt NPHE3BaHD CYAB, 06a-
samAWi OPHECYMIATH BCAKArO0 NPABOHApymZTeJd EF Boswbmeniio
ymep6a *). CocrasmTenm CBoxa cOwIm YMBCTHHIMD BOCHDOMSBECTH
Bb sakomh BTOTL EmcTOpmieckii ¢yHzaMents cyleGHOA orphI-
CTBEHHOCTY 32 I'DaKJAHCKIA NpaBoHapymenia Bb BHED CCHIKE Ha
«00miff 3aK0HB», IO KOTOPOMY HEKTO He MOMKETH CaMOYIPABHO
(«Oesv cyaa») JNWMATS APYTOr0 OPUHALIGKAMEXD €MY IDaBE.
Omm wmpm sromp myENE BB BHIy He OTHOWEHie roCyAapCTBA. EAKS

") Br mepsnixs mamaniax® cBoia sa cr. 353 (awab 574) cabaopamo
erohy. I ,0 sBosmarpampgesia ofuecrBesEoMb®. (T, 354 Rorga uacrnoe
HeABHARUMOE UMYIHeCTB) DoTpebyercs gis Kaxof-1160 oCH{ecTBRERON HOIb3H
xE HeOGXOQHMANG yHOTpebaeais, TorJa BISEBALLY OHAr0 EOMEHO OHITEH
onperbIeHe BB TO e BpeMs DPHAMIHOS BOZHATpamiesie.

) Om. Anschiitz, ygas cos, crp. 76.

%) Oy, manp. yxok. 1649 v er. 216 n cr. 88, Moperoft yerass 17201,
or. 101 (,u pomexe 8a Beh OOHASL JUBONBHOE HAKABHAHIE oHpeIBiIensd ecth
eYIOME, Kb KOTOPOMY HAIIeXHTEH CBOH OGHIB UPHHOCHTb, % HE CAMHMD.
YUPABABBATHCA®), MaHR). ¢ HoeNHHKRAXE 1787 © § 17. .
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NyOam4IHO-IPABOBOTO COM3a Kb NPaBaM’b IPAKIAHD, 4 BS4HMOOT-
HOmeRis 9YacIHHXD IANG *). )

ITonmraeMca Temeps, Ha OCHOBAHIE BCEro M3N0KEHHAro, OTpe-
nbauTs 3HAUEHie «IpaBa HCKA Ha OGMEMTH OCHOBAHIA», O EOTODOMB
ropoparca B85 cr. 141 I'op. llox. l'opoxcroe ofmecrsennoe yupa-
BueHie Boo6me orbuaers nepers KORMeccioHRepaMy HApaBEE €O Bea-
KUMT JAPYTEMB JOTOBOPEHME KOHTDareHTOMS, HO 33 ybiicTeia, coBep-
IMeHHHA 0TH €70 HMEHE, KAKD FOCYIaDCTBEHAAr0 YIpekRAeria (aET0BE
BIACTH), OHO He CeThOTBBTCTBEHHOCTS (CyAeGHYIO) JMMB IOCTOABKY, .
TIOCKQIBKY OHO, MO CMHGJY MAQrOBOpa, WDHHANO Ha ceba BMy-
INeCTBEHHEA IapamTid Ha cilyyall yxyameHis HoJOKeHid KoHmec-
cionepa oTs Takmxb pbicrsilr. TpeGosars Bb cylebHOMS nopagxb
BOSCTAHOBIEHIA NIpaBa, HADYIICHHATO. TAKEMD AKTOME, M OTMBHE
pacuopaxenia, npormeopluamaro gorosopy, KOEHECCiOHEDPD He
momers. llporust mempasombpmmixn NbflcTBIA OPraHOBE IOPOJ-
CKOrO ‘YOpaBNeHiA eMy OTEDHTH HyTh 0G/EAjNOBaHIA Bb AXMHUBH-
crparuBROMD nopaakb. Ho oTHomenilo ke ®p pacHmoOpAKeHIAMD,
Ae BHXORAINAMD H3H NpPefbIOBH BIACTH TOPOACKOIO YUpABIEHid,
® OTOTH UYTh JIJ HEro SakpHTh, jAake KOIXa OHH IO CYMECIBY
aporaBopbuars mATepecams obmBareneli. «['opomaHe, MO CIOBAMD
ceaTa, O0ASAHH CYATATE DACHODAKEHie TOPONCKOH YIPABHL CO-
FIACHKMbD Ch WHTEPECAME ropoja ¥ eMY HOXYHHATSCH> °).

Ilomsoga wmrors o6sopy Hamero AHACTBYHINATO WUpPaBa, MH
MO¥eMD CEasaTh, 4TO TeOpid, yCMATPEBAOMAA B KOHNECCIOHHOMD
aorosoph epmBrift, o6IevenHEI BE GOPMY COrNAMEHid, alMAEACTDA-

.- THBHHR aKTh, HOPOKIAIOMIA OJHOBPeMEHHO NYGAMIHELS B TPAKIAH-

CKif UPABOOTHONISHIA, Wh HAMEMY mpasy menpmiommma. Hexpes,
paBHO, BYABIL BT HeMP 9MCTO OMBHAbHHE gmoroBops. -CocraBaas
cMbmaEEYo0 CIBAKY, KOHNECCIOBHRE KOrOBOPH H, Bb YaCTHOCTH,
HOpMadbHHe (OCHOBHHE) JHOTOBODH, BSaKIICYAEMEE TODOJCEEAME
yipaBleHiaMu, 0GHEMAKTH AIMUHUCTDATHBHRI aETH, YCTAHABIH-
BAOMif NUYONMYHO-NPEBOBOE OTHOMEHIe BIACTE ¥ NOJYAHEHIH,

1 Cp. C. A. Bbasgenna. Boftea E rOCyAapGTBeEEGe BOSHATpARALHIe,
Herp. 1915 v, erp. 10 ci. DTore SBTOPL BEARTH Bb BOSHEATDARIEHIH 34
npapoMbpHEg pbicrsis rocynapersa ,NyGIEIHO-IACTHOS UPARO SUI generis®,
EensBBeTHOS ,KAKD 0CO0HY NpaBOBO HHCTHTYTEH® HATIEMY NBACTEyDOIEMY
saxoEy. Kxra au raxasd oMBmMaEHAS ROECIPYRNIA MOKETH CHOCOGCTBOBATE
YSCHEHID BTOr0 HHCTHTYT& H IeYb PBh OCHOB&EBie 6r0 BAKCHOLATENDHOR-
HOPMADPOBKH,

) %) SarmoYHETEIRHBE CHOBa phmenmis 1902 . Ne 126, Cp. tamme phum.
1828 r. N\e 84, .
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00CyRIaeMoe IO HataNamh NyOIHYHATO NpaBa, ¥ NWBHIBHER
IOTOBOD®, MOPOKAAOMIN MeXIy CTOPOHAME HMHIEBHAYANBHHA
EMYWICCTBORHHS OTHOmEHId, Doglexamid Bcenbio HOpMaMh
rpaZiaHckaro Ipasa. Bt ciyual romamsim MexIy mpaBoMBpHEME
abicIBiAME TODOACKOro ympaBieHid, Kakh BIACTH, W €ro AOro-
BODEHMY 0043AHHOCTAME, OHO, KOrIa NpPOTHBHOE HE YEa3aHO
B85 saxonB, orshusers JgWmb BB Openbiaxs IPAHATON e O
JOrOBOPY TapaHTid.

11
Hopmamusroe ceoticmeo roHyeccionnazo 002060pa.

KoBneccioRHuMB T0roBOPOMD He TONBKO OUDPELBIAIOTCA BSAMM-
HBlA TpaBa B 00433HHOCTH TOPOLCKOrO YIpPaBsieHis M KOHIECCIOHEpa
B TpPaBOBOS IoJomkenie mocabiHAro, KARG JNHNA, OTHDABIAIOMIATO
ofmecrBeARy0 (yHENIO; ¥MB, KaKbh MH YKasHBald, sapambe, B
aGerparTHON Popwb, YRASHMBANTCA YCIOBiS SBOHTYaIBHNXD GYAY-
XD HOFOBOPOBS KORHECCiOHEpa Ch OGHBATENAMHE. OTa CTOPOHA
KOHHECCIOHHAro JOroBOpa OpEXCTaBIASTH SHAUMTENLHHA TEODETH-
9eCKiA TPYNHOCTE W BH TO ke BpeMa Goibmofl mpaxrmueckifi maTe -
pect. HecobGmojenie woBneccioEEKMA 06ImecTsaM# HOPMATEBHHXD
yeuoBifl, ¢b nhns0 ®WaBletenid ®8h CBOSTO MOHONOJBHALO TOJO-
XeHia He TPEAYCMOTPBHEHX® JOTOBOPOME BHIOAF, CAYRHUTH HAH-
Gonbe TacTHMD DOBOAOMB AAs EBaperamik co CTOpoRW o0uBaTe-
aJefl w ropomckmxt yopasieniff. IOpmiaveck® HOPMATHBHOS CBO-
CTBO KOHIECCIOHHArO JIOrOBOpa Topasgo TpyAEbe o0BSCHETD H CO-
TJI2COBATh Gb TOCAONCTBYIMAME YIeriamu, 95Mb yixe pascmorphu-
HHA HAME KOHCTHTIYTEBHNSA HocabficTsid 3Tore cpoeobpasHaro
pECTATYTA. M3% crasammaro Hamm o lopmamieckoldl mpapond xom-
L CCiOHAAr0 JEOrOBOPa, €ro HOPMATHBHAA (PYHKNI JOTHUECKE de
BHTEKAOTS. _

Cropons, yCraHaBIWBad BB KOHESCCIOHHOMB 70roBOpS YC.I0-
Big OyAyMEXD IBEHTYASBHUXD AGrOBODOBB, HECOMELHHO mHMBIOTH
Bb RERy, 9r00B XOTOBOP® Bb 910fi dactH gbficTBoBags, wTo0H
Bb KOHHEAEDOBAHEOH OTpaclE ofCAyxHEBAHIA wLCTHHX® HYEID

*
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NME DYKOBOJCIBOBANACH He TONPKO KOHNECCIOEEPD, HO TaKKe
o6mBarteld, molpsylomieca ycuyramm ero npejmpiariz. Taro
HOPMATHBHEX 5QderTs, 0THAKO, H0 FOCTIOACTBYOMEMS BO3spBHians,.
He BHTEEACTH ¥3b KBAIM(UKALA KOHNECCIOHHAr0 JIOrOBODA HE
KaEkb AETa BUACTH, HA EaKh NOIOBODHAro coriamemis. Bropxe-
Hie OpPraHOBD BIACTH B IPAXARHCKO-IDPABOBHA OTHONIEHiA, KaKo-
BHME HECOMEBHHO ABIAICTCA OTHOUIGHIA MEXAY EOHOECCIOHEDAMHE
H ero kJieHTaMd, BOSMUKHO TOJBKO BT YEaSaHHHXE B 3aK0HE
dopMaxs ® cnyyadxs '). Bi gacTHOCTHE—TOPOECKOMY OGINECTBEH-
HOMY YHUpaBIEHil0, [0 HAMEMT SaKOHaMb, He JaHO IPaBO OTpA-
HAYABATH AOIOBODHYIO CBOGOLY 93CTHHXH IWI'b MHAYE, KaKb BH
nopagkl 0643aTeNLHEIXD NOCTAHOBIGHIN ¥ HCRINYATENBHO OO
OpeiMeTaMDs, UepeYHCIeRHKEMD BB TOPOXOBOMH noXoxenin. Jo-
TOBODHHSA K€ COTNAMEHIA, N0 TOCHOZCIBYOMEMY YUYeHio, ycra-
HABIMBAOTH NPABOOTHOMIEHIA TONBKO MEENY COBEDUIUBMEME HXB
IMpaM® HIE TBMH, IUpeICTABHTENAME KOTODHXT OHE ABIAIOTCHA,
HO HMW HE CO8JaTCs aGCTPAKTHHWA [ONOREHis, ZOUOJHAIIILAL,
00000 HOpMaMb OOBEETABHATO HPaBa, COREpKaHie pBeATyalb-
HHXB JOTOBODORb.

Mu rarmws o6pasoMb HaTalkwBaeMCH Ha ofmyio mpobiemy,
avbomyio 6oisDIOe TeopeTHUECKOe ¥ NPSKTAYECKOS BHaUeHie,—
Ha upobieMy HOpMartwBHON QyERUiE cormamenifi, npoasisomelics
Bb CUSJaHIM, DYTeMb 9acTHNXD BOJNEES1ABIeHIH, afCTPAKTHEIXD
OpaBoBHXE HODM'S BJIM OOLEKTWBHAr0 IPaBOMOpANEa Ina ouperk-
Zenpolt comjansnof ceps. Mu nonmTaeMcs cnepsa uHaWTH TEo-
perniecKR DpaBEAbHOe paspbmeHie oToH mpoGiaeMH, a NOTOMB
orpbruTE Ha BoOpoch O cmixb W SHAUEHIW HOpPMATHBHOA UYACTH

1) OymecTsoBaHie aKTOBE, He HCXOOAINEXD OTH 34KOHOATEIBHON BIa-
¢rEm ¥ aMbonulXh HOPMATHBRLIN XapakTepdb, BUKBMD HE OTPpHIAeTCH, HO
HXH OGHEHOBEEHO NPOTABOHNOCTABASDTD ,aIMHHACTPATHBHOMY axKTy B
cOGCTREAHOMT cMHCenbB“ Kayd aKTy, HANPaBIeBHOMY Ha ,YCTAaHOBIeHIs
m3mbHenie HiE UperpanieRie KOBEKDPETHHIXDL WOPHARIECHKEXDL OTHOILEHIR BIHE
cocrosEin“. (CM. Exmcrpaross, OCEOB, Hadalla aIMEHHCTIPATARHAIO IPaBa,
crp. 184, Kormann, yx. coq., ¢Tp. 29 ci.). Takie axkThl H&3LIBADTE TO ,Deraa-
senrapanyn® (gauxp. Barthélémy, Moreau), To ,oprammaanicREuMz® (Hao-
rivu), 10 ,yraraMm“—,Verordnungen® (Rosin), T0 ,TeHepanbHEIMA DPECUO-
paxenigun®— Generalverfiigungen (Haenel, O. Mayer} n 1. 2. O cnocofuoct
&AMENHCTpATEBEArO AKTA cOSAABATH a0CTPAKTHHS HOPMH Bb cfepB KoM-
Herennin W3ZAWIIAr0e HXB Oprala BIACIH H O WpUXHYecKol mprpond mHo-
AOOHHXD aKToBh, cp. O. Mayer, Deuf. Verwal. I, erp. 122 ca., Hsmein, La
délégation du pouveir légisiatif, »® Revue pol. et parl., sa 1914 r., ctp.
290 cx., Bernatzik, Rechtssprechung und materielle Rechiskraft (1886),
erp. 4, lorw, Korerar. npaso, orp. 258 u ca., Moreau, Le réglement admi-
nistratif, Enwerparopa, y&. cow., crp. 190 cu., Fleiner, Instit, crp. 62 (raus
ESILHBAMAL HATODPATYPa).
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KOHIECCIOHRAr0 JOrOBOpPa Ha OCHOBAHim Hamero JbficTBynmaro
1paBa.

O1HO #8D OCHOBHKX'S MONOKERifl FPAXAIHCEATO NPABA IIACATES
I70 BOZEW3BABICHIA (ONHOCTODOHHIA W KOFOBODH ) CBASHBAKT,
¥ VOPaBOMOYHBRIOTH TOALEG ThXH, OTh KOL0 OHH HCXOZHTS.
HecraTyTsl OpaBompeeMcrsa, NPEICTABHTEABCTBA H  HOTOBOPOBS
B NOXB8Y TPETHAXT JUNS, COCTABIAA JKIOHEHIA OTH 3TOro ROr-
MaTa, He MOIIE HOKOJXeGath ero, kaks obmee opasamo. Hexsss
“6HII0, OIHAKO, COBEDHIGHHO 3aKDHBATH PIasa Ba CYUIECTBOBaHIO
KaED Bh HyORATHOMSB, TAKS B Bbh %4CTHOMS ODaBh coruamenid mim
-€OBMBCTHHX'S BONEHSHABNCHIN, ABHO pASCIMTAHAHNXD Ha Goxbe
o6mupHN NpaBoBOR BYeKTs, a HMEHHO HA YCTAHOBIeHie mspher-
Haro nopAAXa, KOTOPOMY LOXKHH HOATHEATHCA HE CAMB COIJACHB-
mieca, ram, mo kpafined mbph, me ToabKO OHE, a HeonpeybreHHAH
EDyrs JENG, DPRYACTHHXD Kb H3Bhcrroit coniaasnoR cpepb, mamp.
wienk kopmopamifi mam JENa, SapATHA BD OUPeXbICHHHXD
HpejnpiaTiAXE, WIE mOIB3yIOmiZcA ycIyramm onperbuemmaro
npexnpiarid. JQus Taruxs coriamenift b Tpagmnionmof cHcTeMb
‘YacTHO-NPABOBEXS CLbioks He okasamocs Mbcra; omb He ykua-
AHBAJNACH HE Bb OfH0 B85 #3sberAEST 0OpuARuecKOd Hayrb
uomstit. Bw amreparyph srors $arrs me ocraica mesambuen-
HEIM®.

«f xouy», rosopurh Kymme, aBroph ueEpBare MOHOrpags-
9ecraro HWacrBEOBamHiA WO 9TOMy BOUpOCY, «AOOMTRCA NIpPHUSHAHLA
Bb HAYKD WPEAMYECEATO MOHATiA, OTCYTCTB6 KOTOPATO COCTA-
‘BIAeTH KpymEmfi npo6hrs BT gorMarmieckod cumeremdt mamero
opasa. Mus sajaua BOCHOIHETL 2TOTh npoGhab» Y).

Jua oroft wham Kynme Bocnoapsosamca 0¢oGox opuimde-
cko0 ¢urypow, HOCTpoeHROH Yxe Ko Hero Orromoms I'mpre
npe onpepbienim UpEpOIH YIPEJETENBHHXD HOPOBODOBB, T. €.
COTJAIIEHiA, SaRNIOAEMHSS b Whibo 06pa3oBARiA CON30RL HIH
gopoopauift. Tagia cormamenmis, sawbuaers I'mpre 2), «TONBEO
OLHOK CTOPOHOM OTHOCATCA Kb IOrOBODHOMY UpaBy. Bp To e
BpeMA OBE HBIAIOTCA DIEMEATAME TBODUECKATO aKTa, CO3JAm-
maro comiansEare mocamrens soxd. Thum me abficreiamm, xomma
HENABEAN TOCTYNAKTCA YACTHIO CBOeR cBOGOAH, OBH CYRNECCHBHO

1) Ioh. Emil Kunize, Der Gesammtaki, ein mneuer Rechishegrilf
»s Festgabe der Leipziger Juristenfak. fiir Otto Miiller (Lpz. 1892), czp. 29.

2) Gierke: Genossensechaftstheorie, crp. 132, Op. Bekker, System d.
Jeeutigen Pandektenrechts (1887), II, crp. 84, 87.
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KIagyTh OCHOBaHie HOBOMY cOIialpmOMY cymecrBy ((Gemeinwesen),
WieHAMH KOTOparo oEd ceGg 061aBIf0TH... HO aTo yupermreis-
moe pbiicreie He ecTs KOrOBOPTL, a OZHOCIOPOHHIl KOJIASKTHE-
mud axrs (ein einseitiger Gesammtakt), me mbromi mapagemnm
BE MHIRBAXY2JBHOMB npaBhE» *).

o apyromy nosojy, a umenso BT macAbXOBaHiE, MOCBAMEH-
HOMD OCHOBAHIO chBepO-repMaHCKaro cowsa, Kb TaKOMy e OO-
crpoeHifo upmxonurs DmEawmr: °), KOTOPHE Iaers OTEME ak-
TaMb HasBapie Vereinbarung (corsamesie Bojb) Bb ODOTHBONO-
JIOKHOCTs J0rosopy. <Jorosopoms, moscHAers DBrpimArs, Ha-
8HBaeTCd cABIKa, cOBepmIaeMad IOCPOICTBOMP ABYXH, HCXONAMAXD
OTh DAasBHXD NPABOBHXH CyOrexross, Abfcreifi pasmmymaro
CO6PKAHIA, HAUDABIEHHHXD Ha ONHY ¥ Ty xe Ibis m Hempe-
wbHERO JomoXHaOmMExd Apyrd Ipyra. CornamenmieMs (B cMucrb
Vereinbarung) maswBaerca ciiapie HECKONPEAXD OZHHAKOBHXS
no cofepxanin Bons, OFo— eamecTBeRAENE cnoCo6H 00pasoBania
o6mefi Bomm», lemammexs °), passpsas yuemie Bumpmura, sawb-
JaeTh, 9T0 «COrIamenie B YEasamHOMS® cMbickh, mmbers mbero
tawb, 1k mBckonpko Bsome, xbficTeya Bposs, me mmbam 6 ropm-
IU9eCKOR BOSMOJKHOCTE HODONETL OHpeABIeHHWA OPUAWYSCEH-
peneBanTENA BoneBolt axrs». Onb mprOaBRfeTh, UTO Takid xe
cornamenis Berphuaorca s uacTHoMb uUpaBl, wak®, Hamp,, BB
YUpeIMTeIbHHXS aKTaXh, Ha KOTODHXD OCHOBAHH YCTaBH EOD-
nopani# (crp. 196). ¢ ’

RyBsne BE yme ymoMamyro#i momorpadim oupeabigers <mod-
JEeKTEBEKA aKTH», Kakh cAbARy, BB KOTOPOE yYacTBYoOIH HB-

1) B npuwbvanin I'Epre mobasugers: Die ...dem Vertragezugemu-
tete Leistung ein neues und selbstfindiges ,Rechtssubjeki* hervorzubringen,
wird so lange undenkbar bleiben, als unter ,Vertrag® eine Willenseini-
gung iiber diec Gestaltung subjekfiver Rechisverhilinisse verstanden wird.
Soll nicht iiberhaupt der garze Vertragsbegriff unklar zerfliessen, so muss
er streng auf das Gebiet der von der Rechisordnung anerkannten Freiheifs-
gphiren fiir sich stehender Subjekie eingeschrinkt werden. Cp. Karlowa
»h Zeitschr. {. priv. und 8ff. R. XV, orp. 406, Bernatzik ®s Arch. f. off.
R., V, crp. 250,

2y Binding, Die Griindung d. norddeuischen Bundes. Hin Beitrag zur
Lebre von der Staatenschopfung. Lpz. 1889 (orrmext msw Festgabe 1.
Windscheld).

8) Georg lellinek, System der subj. stfentl. Rechie (1892), crp. 193 cu.
Bro onpepbuesie wHcroabRO pPacxXopmres ¢p oupembuenismA DmERHATra
Vertrag ist eine Verabredung mehrerer Personen {iber Vollziehen und
Emplangen von Leistungen. Vereinbarung ist Willenseinigung zum Zweck
der Befriedigung gemseinsamer, Vertrag Willenseinigang zum Zweck der
Befriedigung entgegengesetzter oder doch nicht congruirender Interessen®.
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ckonpko uenmoBbEs Be b THMB, WTOGM ADYI'B ApYra CBASHBATSH,
a pna T0r0, 9ro0H NPOMSBONMTH METAHHKA BCBMA yIACTHEEAME
eIREHA COBOKYNRRH adeETh IO OTHOMEHID Kb TDETHEMDH JH-
NaM%. «YUaCTHERA COTJAameHid Be CTOATH APYI'> UPOTHBS APYra,
a ofpasyrrs Bch BMbBerb ogmy cropomy, BHCTYHAIOTH KaKH CO-
yuacrenku (Parteigenossen). Bw stoms «nmopanmsmb» (8% npo-
THBONONOKHOCT «[yadMsMy» jHorosopa), mo muhmio Kymme,
3agyovaeTca (OPMANLEHA OTAAINTENEHNE NPU3HAKD KONIGKTHB-
Haro akra. [lo cymecrsy xe-—ang Hero XapakTepHO OTCYTCTRie
momenta «cpasmsamia ponm (Willenshindung)s, cocraBugiomaro
coenaduueckoe- CRBOACTBO [Orosopa. KyHmE 0YeHH MHEPOKO MO-
HUMAETs IOHATIE KOATeKTHRHAro axra, OHB COIa OTHOCHTE,
BADD., coBMBCTHO® ycTamoBIeHle HEBCKONBREME COOCTBOHHRKAMA
cepBRETyTa Ha ofmee umbHie, ofburw, coBepmaeMna coBMbcrao
HBCEOTPEEMY KONJEKTEBEHIME NDOKYDUCTaMA, COLJAMeERHie yupe-
putened o0® ocHOBamiE akmioHepHO# kommamim, cosMberHoe
ocHoranie HbcrompkEME amuamu yypempemis {Stiftung), cosub-
crauts  nhficreia  mEckOmBEKEXP IymenpmKazumEoBs ¥ T. HOL.
O6mee Bo Bchxs osrExt npambpaxs 1) coyuacTie Bb OFHOMB
cOBMECTHOMD BOJNEHMBbABJEHIM HECKONEREXD JBND, €T0 «OXHO-
CTOpOHHIA nmIOpanusMEs, 2) T0, 770 3QderTs sTOTO aKTA, HO
supaxeniio KyHne, «iexmrs Beerga Bwh mEgmBEEyanbsHod wpa-
BoBoH cdepH COBEPIDAIMEXD €r0 JHNb, MEKIy KOTODPHMHE OHD
He YCTaHaBIEBACTh HEKaKOR Iopmiudeckoll CBE3H, HBKAKHXY
BSAaHMHHXH NpPaBOOTHOmeRiA» (crp. 45).

COr Thxp mOps He Tompko mlhMenkie, HO Takme (pammys-
ckie W wTagbgHCKie Mopmers ') Ee pasp upuGbraim kB KOH-
CTPYEIH OZHOCTODOHHATO KoOJieKTHBHAr0 akra. Beb omm nox-
MEDEEBAWOTH €r0 «OJHOCTODOHHIE NIIOpaTEsMB» ¥ OCOOHE
«TBOpUeCEil oferrs», mpoaBrAmikcs, mo Makmiio I'mpze, B®
TOMB, 9T0 UACTHHIME BOJNCHSLARIGHIAME MOXeTs OHTH CO3IAHE
«HOBHE HOCHTeNb Boad», a no Bmmpuary °) «BE HpaBoTEOP-
wecreh extra legems. .

) JIgreparypa maubowbe monmo yrasaHa y Gleifsmann, Gesammiaki
and Vereinbarung (Diss. Halle 1900, a Tanxe Verwaltungsarchiv ss 19021,
erp. 395 cun), G. de Bézin, Exposé des théories allemandoes sur I'acle com-
plexe, 81 ,Récueil de législation de Toulouse® 3a 1905 r., erp. 239 o
Donato Donati, Affo complesso (orruces ¥8b ,Archivio guiridico® 2a 1903).

%) Yras. ¢o%., crp. 67: Dis Vereinbarung selbst ist weder Geseizes-
moch Rechisvollzug, vielmehr ein rechisbegriindender Aki exira legem.
Ouo wB9ro OTAHIROE OTH XOTOBOPS H BDH TO Ee BpeMd ,wB4ro HpOTHEO-
WOLOKHOS AKTY HOXYHWHeHid opuofl cropomsl APYToA“ (exp. 70).
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Hacws wnrepecyers BOIpPOCH, Kak's CT)POHHEEE 3TOrQ yueHix
06BACHAIOTS npaBoTBOpueCckilt addexTr, BB 9eMD BHZATD €ro IIPaBo-
Boe ocHopamie, Hymme o06X0oiuTh »T0TH BOIPOCH MOJYAHIEMD.
Ouens KpaTky W HEACHH TaK¥Ee Bb 2ToMb HYHKTS 00bAcHEHIR
Brepmora. «IIpasoTRopieckas omia coraamenia, rOBODETH OHD,
He MOXReTH OHTb BHBeJeHa, DOX06HO cmIb IOPAAAYECKEXT oIb-
oKD, H3h CapKmiE sakoEa, OHa MOKETH OCHOBHBATALCH TONBKO
H3 TOMB, 9T0 Bb HeMb COAEPHKATCA HOTOHIIW, OPHSHABAEMHA BB
npasoBofi skmsHE mpasorBopueckmME  (gesetzesbegriindend), a
mMenHo oOpasopapnie m uspasxemie o6med Bosm, koTOopoE Bek,
KIS KOro OHA X0ueTh OHTb 00A33TEIHHOI0, NOIKHEH HMONIRHATHCA»
(crp. 68). Haromens, I'mpke,—TBOpens momatia 00 oXHOCTO-
POHHEMB EQNIEKTHRHOMS aKTh,—BHAETH Bb HOMD «CYKIECCHBHOE
DposBiIeRie W BOWLIONIEHIE BOIE BOSHAKAIONIAro COMiaTpHALO CY-
mecTBa, KOTOpPOe BB JTOMB akTh caMo ce6a yTBEDPEKIACTE»
(erp. 132), xpyrmum crosaMu—NposBXeHie aBTOREOMim camoro
YUpeAacMaro IpaBoBOTO Cy(Bexta. Msb OCTATBHHXS 3BIOPOBD,
YCBOMBINEXD NOHATIE 0 KONNGRTUBHOM: AarkTh migm corsamesim,
Ha ero mopMarmsHoMsb s(dexth B wbMenwo#l mmreparyph ocraEa-
BIEBAETCA TOJbKO TpEaess '), HO & OHD HE YEa3HBaeTh HAMD TOTHO
¢opMy.IEPOBAHAArO IPABOBOrO HAYANA, BE CANY KOTOPAr0 KOJLISKTAB-
Bad BOXA YACTHHXD IANG, BES 3aK0HOAATENFCTBA, MOKETH TBODHTS
OT8IETGHANA HOPMH, 0643aTeXbHHA HE TOABKQ XI8 BAXH CAMEXD.
Tpuness Bozcraers npOTEBL OTOMASCTBIGHis DOBATIA «coria-
IIeHIA» B «OJHOCTOPOHHSTO KOJIGETABHaro akta». Ilpm nepsoms,
FOBODHT: OHE, BBCKONEKO IANE Takb e, KAWS NP BaKIOYeHIH
| [OTOBODa, M31LABIAKTH LPYTb ADYLY CBOKO BONNO, RO COXepxamie
Ka)RJaro. Wshs 8THXE BOJACH3LABICHIH, Bb OTjH4ie OTH AOrOBODA,
COBEPIMEHHO OXEHAKOBO, NOTOMY YTO TYTh HE DPOHCXORAID CO-
rIacOBaRiA UPOTHBONONOXHNXD MBTEPECOBT, & CXOZATCA <OOmie
B ogmnakoBme nartepecs». «Cornamemie» wuwkers mboro npx
HaNRYEOCTA «o0maro mpasa u 00med BiacTE (Rechts und Ge-
waltgemeinschaft)», upu o6tenneenin sBcRoIBEAXS MUIL 1A yIpe-
JKFeHid COM3A WIM KOPHOPANiw, HAKOHENT, OPE BCakoMb phmenin,
ODPBEAMAGMOMD KOLIeriabHO OPTAHESOBAHHHMS yIpekieHioMs.
Ono «epmHcTBenumd, yRasaHEHRH OGLEKTHSHHMT HUPABOMD, CHO-
co0% COBNABATHL Weh MHOKOCTBA HEAEBEAYAILHRXD BOIL OARY
ofmy» BIXM COBOEYIHYI BONK, OTIRYHYW oTb mocibimexs. Has

% Triepel, Volkerrecht und Landesrechi (1899), crp. 49 ca
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COrMamenid BOSHHKAeTH Hpas0 ¥ 0043amHOCTs ABHRCTBOBATE OfH-
makoBo ® coswbermo. Taroe cosmBermoe nbficTsie m ecTs <kOI-
JEKTHBHHA _akTb», OTHIONb HE TOXACCTBEBHHH Ch NpeNmecTso-
BABMHMB eMy coraameniems. MMb «mstaBiserca o6pasopasmascs
TyTeMb coriamenia o6mas HIA COBOKYNHaZ BOJA». Komiexrams-
BRI aKTH BCOra HAIPABIGHD HA UpaBoBofi adderts extra partes.
OIAMB OHB OTIMYASICA OTH JOrOBOPA, MOPOKIAOIIALO HPEA-
geckiz mocabpersis ToNBKO NS ero yuacTHEKOB®. Cormaimenie
MOXeTh OHTh OCHEHOBOHHOK OPHXA1ECKON cAbIKCI0, BDL CMHECTh
BONIEW3HABNeHIA, coBepmaeMaro Ha mo4BB m Bb mpexbiaxs b
€TBYIOIMAr0 NpaBa, HO MOKeTH # He OHTb e0. «OHO HecompbuHO
He SBISEICH WPAIAYECEOI CELIKON BB STOMD CMHECIb, KOTEA
BOJA CTOPOHD HpPAMO MM ROCBEHHO HANDPABACHA... Ha CO3ZaHie
upasosoro moxmoxernia (Rechtssatz)», ma oBpasosasie oGvexTaB-
maro mpasBa. MHOIA OHO H TyTh TAKXKEe ONEDAETCA HA NMOJOMKEHIA
xbicIBylomaro upasa. Torga OHO COCTABIAETH JMMb CPEACTBO,
€O3JaHEOS CAMEMT IHPABOMOPAJKOMD INd CAMOYCOBEpINGHCTBO-

" pamid, (Hamp., COLIAIGHieMD BONb COBJAGTCA 3AKORB, AbHCTBA-

TEJAFHOCTD KOTODAr0 S2aBHCHATE OTH <«BHCHAL0> 33KOHA, OTH KOH-
crarynin). Ho Mmcimmo rtarme, uTo coriameHie, HaupaBIeHA0e
Ha [OpomsBegenie mpaBoBuxb monomenii (Rechtssitze), gocra-
raers sroff ubam Gess Taxod saBECEMOCTE» 1),

Ha p1rx® JKOBONBHO TYMaHHEXS O0bscHeHIAXD GpHBAIOICA
o6mia pascympesia Tpruens, @ oHD HePexX0IdTh Kb HPUIOKEHIO
KOOGHTH XD HMB PEBYIbTATOBS Kb VIR0 06b MCTOYAMKAXD MEKLY-
papogmaro mpasa. Cpegm HAX® «COTIAMERi» OTBOHTCA MEDO-
xoe Mbcro. Tyre OHb KaTeropEYecKE CTABATh BOLHPOCH: OTKYAS
9epaaeTs CBOK 00J3aTENbHYIO CHANY, KaKh HCTOURAKD MEEKIY-
HADOAHATO [paBa, «o0Nias BOId», ecIA OHA He 3HKAETCA Ha
xbicreyomens npask? Orsbrs sa srors, no Bupamesiio Tpa-
Held, «METAPHEIHIECKifi» BOIPOCH o7eHb Kpatokb. «OcHopaHie
o0sa3aTeabHOCTA [pasa, TOBOPATH aBTOpDH, He uMbers opupdle-
CRaro XapakTepa». OHO cocTodTd BB TOMB, 9T0 «BH 06mel Bonk,
COAepEaBic EOTODOM ABIACICA JIA TOCYAAP(TBA HOPMOM TOBE-
ReHiA [0 OTHOIIeHI0 Kb ADYruMbB vOCYAapCTBaMb, OHO BCTIPB-
93eTcd HE TONHRO €b IyKOK, HO OFHOBPEMEHHO Cb COGCTBEHBOD
BOJEK, TaKD 4UT0 HA TOCYAADCTBO BOSJIAraeTca TOABEO TO, %10
OHO CaM0 Ha ce6s BOZIOMEIO>.

1y ¥Yras, cod., crp. 62 (kypeass Tpunens).
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Tpumensr BHepBHe oTAtIdeT> HODMATHBHOE COTIAMEHIS OTH
EOIJeKTHBHATO axrTa, Ho MemJy HEMm coxpamderca HIKoTOpad
CBA3H, CMBICKs ¥ B3Hauenie KoTopoi He coBchMn AcHM. Kox-
meRTEBHHE akrs AbAcTByers extra parfes, mo DpaBOCOSHAATENB-
HYI0 CHIy aBTOPH, NOBHANMOMY, IDEOECHBASTs HE €My, & COLJa—
menilo. Ea ocrosamie 0HR yCcMATpUBaeTh Bb aBTOHOMHOME CaMO-
OTpaHETeHIH KOHTPAreHTOBD, OTA, NPABAIbHAA ¥ LBHHAA MECID,
OfHAKO, me BrumIack y Tpmmena Bs QopMy 3aKoHUYeHHOR opm-
xEyeceolt Teopim. Becn sompocts 06h 0CHOBAHIM HOPMSB, YCTaHA-
BIHBAGMHIXH IOCPEJCTBOMD COIMVIANIGHis, NpHESHAETCA BMT JeKa-
meyMs BHE 06IacTH npasBa, «MeTAlOpEAMYECKEMb». ABTODH, Ha-
KOHeIh, OTPAHEIMBALTCA OO0JACTHIO cOTJaDIeHifi MEWMEY rocyAap-
crpaMy, HackOIBKO ero pascymaenia npuMbHmME Kb COPXAMeERiAMb
YaCTHEArO IIPABA, OCTAETCA HEBHIACHEHHEMB.

Yuenie 00b 0XBOCTOPORHEME KOJIGKTEBHOMD axm%, KaKb HOBOH
OpEAEIecKOl KaTeropiw, Bcrpirzao Bb obmeMt crophe orpmma-
TeNEHYI0, 5MT NONORHTENBHYHO OmBEKY, Eaks Bb HhMemgolt '),
Takh M Bb HTaNbAHCKOR *) m dpasuyscrod ®) mmreparyph. Kpm-
THKaMD He OCOGEHHO TPYAHO GLIO ZOKa3aTh, YTO KOMLICKTHBHHE
aKTs BC BCBXT® HPHBENEHHNXD €r0 CTODOHHEEAMA DpaMBpaxs,
OTHOCHMIMXCA Kb YACTHOMY UpaBy, B CYIMHOCTH UPEICTABISETSH
cof0l0 He UTO MHOR, KAR® CBoeOOGpasmoe coweranis BhCKOTLEEXE
OJHOCTODOHHHEX'h BOZemsbABNeHiA *), muE BomemsbABIEHIN, 06pa-
sylommxt BMBerh axraveckifi cocrass jgorosopa. Msn aTExs
npeMbpoBs MOXKeTh GhHTh BHBEACHO TONBKO TO BAKIKUenie, IO
NpaBOUOPAROKS HMBOTA3 CBASWBAeTE: uSBberHmH, SKOHOMAYECKHA-
eARHHI, npaaosaﬁ offeRTs He CH OJHEMEB, a CO MHOKECTBOMB
BONeHSTABICHIA °). «KONIGKTMBHOCTE® BIM  <ILIIODPATHZME»
ABRAIOTCA .JAWB OCKORKHEBIAME IOpDHIEYECRAr0 cOCTaBa CABIOKS,
H0 He HCKIOIUTENLHHMT CBOHCTBOMD ¥ THUAYSHME IPASHAKOMb
rakofi-Ta6o ocobolt kareropin cxbioxs. UTo me Kacaerca aderra
ROIJIeKTHBHHXD aKTOBH, TO, HO MABHIO KpUTAKOBE, TYTH TOXE

1) Om. ocobenmo Gleitsmann, yx. cou., a rakme Brockhausen, Vereini~
gung und Treunung von Gemeinden (1898), erp. 57 ca., Rehm »1 Kritische
V1erte13ahrschrlft 7. 33 (1899 r.), erp. 379, Ofner = Arch, 1. Bif. Recht, X,
erp. 6

z‘) Cm. Bézin, yB. cou., erp. 206 o

3; OM. TaMB X®e, CIp. 349 cx., Duguit, L’état ete., crp. 408 cau.

%) Brondi {umrapyeTes y Bézin, ¥E. ¢09., crp. 338) TOBOPETE: il
concetto non ci da veramente un atio speziale a ge, ma indico soltant(r
S4B speciale configurazione e shruttura delPatio®.

%) Gleitsmann, Verwaltungsarchiv, X, 414, 423,
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BETE HHEYEro HOBAr0 ¥ AHOMANLHATO: HMW 1uG0 TAKD ®e, Kakb
upm jporosoph, CBASHBaeTCA TONBRO PHAWBHIYANEHAS MPABOBAA
cpepa EamAar0 M3® JYACTHHKOBG, JMGO—EOTEa OHH  COBEp-
Mal0TCH OpraHaMy MOPEAMYECKAr0 JHNA BB mpepbiaxs mpegocra-
BieHHOM eMy aBTOHOMIW ')—npaBoBas cdepa JAHHALO COHA
uam yapemenid. Bb yupesnTeNEHHXD aKTaXh, HPOAMECTBYOMAXD
BOSHAKHOBEHI0 IyOIUIHO-NPABOBIIO MIA YACTHO-UPABOBOrO COK03A
unm yupexgenis, I'nefircmans, Bcasys sa I'mpkre, BUgmY® TOJIBKO
NpoABIeHie aBTOHOMIN yupeXEaeMaro mpaBoBoro cyGrexra °).
Haxe o0a3aTensHOCTE MOXIYHAPOAHEIXD corjamesif, mo ero
wabaio, Bnoasb ymoBNeTBOpETENBHO OoGBAcHAerca THMB, UTO
yIacTSy®miA BB WXD BaKIiOUeHIM IocyiapcrBa <ABACTBYIOTH BB
nperhrax® aBTOHOMIM, KOTODOK OHM HANBIEHH CAMEMD NOHATIEMD
o npash (der durch den Bogriff des Rechts verliehenen Autonomie)
TaKb ®e, KAKD yIpepurenn yBACTBYHOTH Bb mpexbiraxs aBIOHOMIE,
npefocTaBiIeHHof EMET OmpaBomopAfKOME». Bb mocrpoeHim ocoGaro
DOHATIA «KONICETEBHATO AKTA» BIM «COTNAINSHIZ», OTIMMHATO
oT> mnosamia o jorosoph, cwbposatesnmo, .® Ty BETH Ha-
KOOHOCTH, .
Kpmroka, Tawews o0pasows, HOiBepria BOONHE OCHOBA-
TOIbHHMD COMHBHIAMP ODRrORHOCTH APABHAKA <«OLHOCTOPOHHAIO
nhiopangsMa» 108 o06pasosamid HOBOH, OTHRYHON OTH JZOrOBOPA,
KaTeropim cornameuifi, W JOrMYECKYI0 CBS3b MEMLY 9TEMb OPH-
BHAKOMD ¥ UpaBOTBOpUeCERmMB sdderrows. Dra ceasp rhicrsa-
TeXbHO COBEDMERHO 16 BHACHCHZ H BE Jokasama. Hao6opors,
LOKa3aHHNMD MOKHO CUBTATH TO, YTO Bb COBpeMeHnOf Xo3sf-
CTReBRO% JKUBBE ICJIYINIR MEPOKOE PACHpocTpanesie HOPMATEB-
BMA corhamenis, mybrmia OGescnopEO JBYXCTOpUEEHIH, T. e.,
poroBopHKH xapakrtepb. Cpens Bmxb uepsoe MECTO 3aHEMAIOTS,
Taks Has., KOMIGKTHBHHIA RMIB TapEQHHA cormamesii o Tpyab,
yCHIEBEO DpEBIeKaBIis ¥b ce6b Bb Teuepie mocabinmxs 10 xbrs
BHEMAHIe W0pECTOBD *). UymHOCTS UXB BAKIKIALTCA BMEHEO Bb

1) Brockhausen, crp. b4, HasuPaerb »TH cuaydam: ,organische Wil-
lensbhildung*.

2} Verwaltungsarchiv, corp. 418. Om. kpmiury atoro psrasga y Kap-
J0B8, YE €01, oTp., 406,
. .. 3) JimrepaTrypa 9T0r0 BOIpOCA OYeHb O6mupsa. Om. Gmbalorp. yxa-
sapie y De Visscher, Le contrat collectif de travail, Parig 1911, Galizia,
1, contratto colletfive di lavoro (1907), Pirou, Les conceptions juridigiuis
successives du confrat collectif (19093 cr upmm. 1 xp Hame#t crarsh: Ta-
pEGEEN (KOpIeKTABEHY) HOrOBOPD, RAKD UPeIMerh TPAmIAHCEATc EDABA
‘1073
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TOME, YTO WME NyTeMb XOTOBODHALO COTNAmeHid onpegxbianres
Bb afcrpasTHof goput ycunoria Gyrymuxt 9BeHTYANLHHXSD JOrO-
Boposs. VIxm HOpMatmBHRA adfertd Bb IaTeparypb aoBoIREHO
CIAHOMTIACHO CBA3BHBAETCS b TEMBH OO0CTOSTONACIBOMD, HTO Ha
opBO% cropowd mam Ba 00baxb CTOpPOHAX® HenpeMBHHO Bb Ea-
wecTRE KOHTpDarenTa BHCIYHaerdh xoasexmuss. Iloxs xoanexra-
BOMB TyTH HOApasyMbBaerca xags unpodeccioHaibENE C€OI08B,
TaKD BOOCI® BCAKO® coegmueHie xmmb ofmodl mpodeccim, mpH-
BEMaomes Opasossia Qopmsl. Coo0pasHo b DTEMD CTABHICA
BOUPOCH, Kakh H vhys 0OpEARYCCEM OOLACHHETH, 4T0 KE COOMIO-
Jerio rapa@8HNXD HOPMD, YCTAHOBIGHHMXD COTIAMEHIEMb MEXRAY
upofecciona bREME COW3aMH, OOH43NWBAIOTCA HXD uleHa. Jna
orsbra Ha °T0TH BOmpoch OfIE mpubhralors Kb KOHCTPYKOIAMS
XOroBOPOBL Bb II0JB3Yy TPETHUXD IAUb, AJM NPEICTaBATEABCTBA,
Epyrie Kb pealBCTmyeckoli TeOpim IOpHAHUECKAr0 NHIA, IO KO-
TOPOR 0BO Da3CMATPABASTCH, KAKH BHPA3ATE.Ab BOJE BXOANAXE
BL €ro COCTaBh JMiofel '); Tpersw, HakoHemb, rOBOPATH O HOTO-
Boph sui generis, 0 HOBOMD Ge3HMSHEOMDB ZOrOBOPE, T. €. cTaBATH
HOBYI0 KOHCIDYKTHBHYIO 3a1auy.

By nmocwbymes spems Bv dpammysckolt amteparyph rhaarorca
HONHTEE BHEAYS O6bACHET HOpwaraBHRE sddexTs AOroBOPOBS,
COBepPIIACMNXD KoJnexTEBaMA. CoslaBaeMbla 9TAMG HYTEMD HOPMH,
ropoparh Hbkoropse, uMboTs €BOMME OCHOBAHieMT® He COTIa-
INeHie, & 9ePOAOTH CBOIO CHIY Bb «CONMJADHOA HeOOXQAUMOCTE
(nécessité solidaire)s, o6venumammefl Tpymmy JMIG, Bb HHTEpE-
€axb KOTOpOX HOpMH cosjaorcs. (CaMoe NOHATIG o KOXAGRTHBH
TYTH UQAYYaeTh COBOPIIEAHC HHOS CoJepxamie. Y IIaBHHXS
npercraparened vroro yuemin, Pya ®) m Ilmpy, pbas mpers me
0 cowsb, a 0 rpymnd, mHe cocraBusiolmed IODHAHYECKArO NHALR.
OropaBHOIc TOUROW ANd HEXH MOCHYEEAO CONIANbHO-DEOHOMAUL-
¢Koe sgrenie, KOTOPOMY Bb mocabnmee BpeMa (paBmyscRie IOpHCTH
crajd yabuars odenp Goubmoe sHEMamie °), MMEHHO COBepIAK-

} Om. npegncaosie Canefing g yras. Brme pafors de Visscher's.

%) André Ronast, Essai sur la notion juridique de conirat collectif
dans le droit des obligations (thége, Lyon 1909, crp. 86).

% Om. Charmont, Les transformations du droit civil (1912) = ero xe:
La gociallsstion du droit, 5 Revue de metaphysique sa 1905 1., Dugulf,
Les transformations géndrales du droit privé (1912), Em. Lévy, L'alflrmation
du droif collecti! (1903) u ero me cratn ¥b Rev. Trimesi, sa 1803 (erp.
85 cu) w Questions pratiques de législation ouvridre sa 1909 n,

eTP.
j:-ll e, Cp. Marep. ofoaphaie Gap. A. Homsse 85 Bber.Tp, Hp. sa 1918 1,
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Haacd CAI0I0 HeOGXONAMOCTH «CONMAAPA3ALIA» MHTEPECORD BHYTDH
comianpHEYE rpymms. Ha srolt moush, yuars oHu, MeXIY J0XbMA
cosgarorca mapberEas cBasp (union collectit) w mmbmme pacmo-
SHABAeMAA OPIAHM33IiA, NOSBONAIOMIA EMB BHCTYUATH Kakb
eUHNH KONJCKTHBS W NPOABIATH CBOXO KOJJEKTHBHYIO BOJIO.
Epyrs msydaeMrxs AsieHif y ¢paELY3CKAXB YUeUWXD HB-
cEONbKO WHON, whmp y whwenkmxs !). Pya, aetops maubonbe
o6croaTenbaaro macabrosania 0 «KoNIGKTABHOMS Horosophs, onpe-
xBIdeTs ero mo BEBMEAMTL NPE3HAKAME, KAKD «ZVCOBOPH, HCXO~
AAMIE OTH TPYOUE, He COCTABIAKINGX IODUJEYECKAre JANA (o
personnalité), mam sammoueHEN# Gesh BCAKaro ydacria xopmpu-
geckaro Jmna, Ho, Thys me membe, o6nexmHsiomif, Guaroxaps
OPHCYHMIEMY €My XapakTepy ejHECTBa, BChXb HHAMBHIOBE, BXO-
EAMEZH Bb COCTaRb JAHHOH TIpPYyNOH, Jaxe HECOTTACHHXD CB
maue (les opposants)» (crp. 80). Pya Bupsgraers TaxuMb 06pa-
30MB JiBa KpHTepia: CaMoe CBOACTBO KOJUIEKTHBA, BAKINIAKIAT0
cornamenie (orcyrcrsie neradbHOH MEPCOHR(HKANIA) M DPAAIADD
Mafopusanid, 1. €. 00433TeJbHOCTH COTNaMmenis He TOJBKO XA
AABINEXH COTAacie, HO TAak®e Ji4 HECOLJACHBIMIACOCA MeHsmHH-
cra. OcBoBamie 0643aTeJbHOCTE ABIODD YCMATDHBAETD Bb Nices-
sité solidaire, mopo:xmamomed cmiow Bemed KOLISKTRBHYIO BOJIO
B KOJIGKTHBHOS HpPABO H ONPABAWBAIWEH «AHANBHAYAIBHOE HPH-
mysxzenie» (confrainte individuelle) nmo ormomemiw k» Hecorna-
cusmaMca, Oopamadcs 3arhys b AHATAZY COACPKAHIA «KOIAEK~
THBHALO XOTOBOPA», ABTOPH OTMEUAETD, YT0 OND «UOHKHOBEHHO
cofep®arh  «xapriio» (une charte), wro mM» ycramasam-
raloTed HEEOTOPHA <upeisapurensiss moxomenria (régles pre-
alables)», ¢b KOTOpHME HOMKHN OWTh COOOP4syeMM COsepimae-
wus poocabgersid cnbaxd. 9ra QYHKIA KOJMEKTABHATY AOrUBOPS,
rOBOpHTH aBTOPL, EMbers wubkoropyio amanorin Cb KOHCTRTY-
nieo Bp Oy6AMYBONMD npaBhl «IOroBOPOMD TYTH HANEPELb oHpe-
pbasworcs mpepbam  pbareasHocrm ero  yuacrResoss>. Oda m

ty Cw. Charmont, Les transfuormations da depit eivll (1912) w e e
Le socialisation du droit BB Revue de metaphysique an 19035 1. bucuil,
Les transformations générales du droit prive (1412), Em. Lévy, L'affirma-
tion du droit collectif (1903) i evw &e eTark#l BL Revus trim, de drail cjvil
%a 1903, erp. 95 ca. u »1 Uuestions pratiques de législation ocuvrivre 3a
1909 r., orp. 174 cr. Op. Jurepar. oéuspbnie Gzap. A, Huabie b Boen Ip.
fp. sa 19131, N L
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Berphuaerca IpeMMyMECTBEHHO Bh DYGIMYHOMD IIpaBh, HO He
YyEAa TAKEe LPABY IPAmIaHCKOMY ).

Bn ueMD e, OLHAKO, COCTOETH M Ha YeMb SHEALTCH mpm-
awueckas omia xaprin? Pya gaeTs Ha aT0T® BONPOCH HBCKOIBEO
yEZOHIEBHA B Beonpepbuesnxd orsbrs. Ea ocHopamie, ToBopATH
ORB, cabayers mckaTs me Bb npasb, a BB Parraxt. Herb ¢akrw,
TOPOKIANIIie DPaBOBEA MOCHBICTBIA, HE3ABHCHMO OTH 4Yen0Bk-
yeckofl BONE, KOTOPAd HE BAACTHA HAXDL HEME. OTH (DAETH M
«NPEAAOTH CUAY akry, omperbiasiomeMy, Kakmmb OGDABOMB HXB
nocaby TBiA NONAHH OTPASHTECA HA NPABOOTHOMEHIIX'H CTODOH®;
OHE ¥ JOIKHH CIYRET onpasiamiemd (justitication) wpesssi-
yafinoli lopupmieckoff cuaml foroBopa-xaprim» (crp. 117). Mu
TyTD, CIBIOBATENBHO, OLSATH Borphuaemcs ¢ Thuyb, aro Tpmneas
HAsBaNEF «METAIPHAMICCKEMDBS> 0GLACHEHIOMD HOPMATEBHOM CHIH
COTJameRia, T. €. Cb TPOCTON CCHAKOK Ha (AKTH ¥ Cb OTKa-
S0MD BaliTH [J2 HEXD IOpEARYECKOe CCHOBaHie,

Pya onmpexbrsers kounekTHBHEE ZOTOBODH, KaKb «akTh CO-
riamienids, yCTaEaBIEBAawmif, mo Mmememelr MbpE, xEs oXBOH ¥3E
CIOPOR®, €JUHYI0 ¥ REIABEXYAIbHO-00A3aTeABHYI XapTilo, COBEp-
mennyo GONBIIMHCTBOMB MHIABALOBD, O0BLEXRHEHEHXD CBASHIO
HEDpOMSBONLHOM coampaprocru> (crp. 115). Ero yuenie, BB
KOEEYHOMD HTOT'S, CBOAMTCA Kb NPUSHAHIIO CHOCOGHOCTH KOIIGKTH-
BOBb CO3JABATH OYTEMT corjiauiedis, mpe mspECTHHXD (QaKrHye-
CKEXE 00CTOATEJBCTBAXT, HODMH, 06A3aTelpHua A¥d onmpepbien-
Har¢ kpyra JEOs ¥ oTHomenifi. O6bacHeHiA 0DPBAMIECKALO OCHO-
BAHIA CHIH STHXD HODMS MH H Y Hero He HAXOIHME.

Haup ocraerca EOCHyThCH eIIe OfHOIC CBOeOGDAasHAIC yue-
Hig, BHJBEHYTAIO TAaEXe BH (pammysckodt nmreparypb ?), HO He
noxbsywmaroca Gensmmms ycobsoms HE ub Haykh, BE BB CY-
neﬁﬂoﬁ npaxrekl °). OHO HenOCPEACTBEHHO OTHOCHICH Kb KOHIEC-
CIOHHOMY ROTOBOPY.

Bo 1888 r. Gembrifickis agsoxars Saictolette BRICTYIIHID

) Amanorie ¢b nySawIESING NpaBOMD NOXIEPEEBASTH Takge Pirou,
KOTODHIM, TOROPE O KOXNGETUBHEMIXG COrNamerisxh © IPy;H, pascMarpH-
BAOTH CHHAUEATE KaKh BaK0HHATO H 06ABaTeNbHATO HPERCTABUTENS BCBYE
WIeHORE fpodeccioHadbHON IPYHIE H CPABHEBAGTH 270 COTIANIeHis €B
BAKOHOME, BOTHPOBARHFBIMD (GONBIIAECTBOME TONOCORT HAPONEHXE Hpel-
crapuTenei.

2) Om. Bourdoen, Des contrats dutilité générale passé au profit dune
collectivité (Paris, 1905) = yxras. Tam's aureparypy. Adde \ast Revue
crit. 1908, erp. 536 cu., Rouast yE. cow., cTp. 64 cm

3y Om. Sirey 89. 4 1., Pand. 94. T dm 98 I, 246 5 npnmiqaam B
ITEMD phmeniaMs Lab’ne, Deslandres m Gény.
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®b HypEant Revue de droit international co crarsew, osarmasien-
moo <Des contrats d’utilité pubhqne»‘ Ilosogomt mua wmea mo-
CIYKATD TPOHecch MexAy Geaprifickams ropoxoms Mons » Obme-
CTBOMB rasoBaro ocebmenia. Ilo xommeccionnoMy noroBopy o6nie-
€180 0043210C6 Bh TOMD CIydah, ecam Bb KakoMb-HEGYEE HBD
ropogoss ®Ppaaminm mim Bexsriw, wmorpeGiswmuxs He Goxbme
rasa, wbMs ropops Mons, pp Teuemie Tpexw abrH Gylers cyme-
creoBath Goxbe jgemeBas nbma Ha rass, mam yciosis, Goabe
BHIOJEMA JIa a6omeHtoBh, 4bMb BB Momnch, coorshrcrenao
wsMBARTD CBOM yCIOBiS U BOSBDATHTH DasHEIY 32 9TOTH TpEX-
mbraif mepioms. Korga mpepycMorpBHHOe STHMB NYHETOMS KOO~
BOpa COOHITie HACTYIHIO, FOPOLH IOTPEGOBANEL, 4TOOH O6MECTBO
BOSBDATHIO HSIMMEKD DNoiyieHHOE cyMMH obmBarensws. Ho
Genprifickifi Cyxs NpHBHANE, UTO OPOACKOE ynpapiemie ue mwbuo
OpaBa HPeYbABATH TAEOH MCKb, TAKD KaKh He OHO UepemIAYE-
BANO BSEICKHBAGMYH) CYMMY, & IIeRUpOBarh 33 0GHBaTeXefl Bb
CPaEJIRHCKOMB cyrs OHO BaxoHOMT He yOpaBoMOdYeHO. Sainete-
lette mHe cormamaerca cb oTEMEH cooGpamemiama. IlyGimumas
BIACTB, JaBMag KOHNECCil0, roBOpHETH OHSB, HMEers mpaso ®
06a3aHa MOJURHATH MOJB30BAHIE KOHNEcCiero ycmoBiaMs # TpeGo-
BaHiaWh, KOTODESA OHZ CIATACTH HEOGXOIMMHME H NOIESHHME
zna my6ymre, OHa JNONRHZ CTEOJIADOBATE ¥ OOABHIBATHCA 23
cuers oOHBaTexedl, XO0Td ® He DONYYAia OTh HEXD A0BBpeH-
woct# (mandat) Bv cMmcaB rpampauckaro mpasa. Tomsko dJacrao-
HPaBOBEA OTHOmeHiA mwbiOTH WHAMBALYANbHEH XaparTeps, ycra-
HABIABAOTCA HCKNIOYATENEHO MERAYy OJIpeXBICHNHME JHLAMH.
OTmomenis e MeXIy HOJBIACTHHME # BIactsio (gouvernés ef
gouvernaux) wmwbooTs Xapasreph «Oesimunmf, o0mMECTBeHHHNIE,
BceoGmift (impersonel, public banal)». Bracrs me wmoxers pas-
cMatpuBaThcs kaEb uosbpemmuli mogsacrmaro (gerant d’affaires
du goéuvernéd), xoropare MOXHO IMMETb NOJHOMOUA, KAED TONBRO
cOGCTBeHHARD WIM XO34HHTL CaMb IOKNaeTh BeCIA ¢pom ihia,
KoTOpHE Noamens orsbuarh 3a ymep6n, m 1. A Iomsnactouil xe
He MOWETh CUmTATECA <HocropomEuMb» (auirui), noToparo He
3aTpArmBalTh NBACTBiA, coBepmacMmA Bb o0mems mHTEpeckh.
Cs rtouxm 3pbEin TPAEIAHCEATO UpaBsa, KYMAETH ABTOPT,
MeR[y HEME CymeCTBYeTh NDaBoOTHOmeEHie SUl gemeris, «a@ajo-
TEYEO® OTHOMEHIX mpasompeemcrsa» (quasi rapport d’ayant cause
5 aufeuwr). Omo BosmmEkaers usb TOr0 arra, uro «nyGimvaad
Bracts BEjaers rpamiaHcEie KOLIGKTHBHEE RHTEPECH IOABBAOM-
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CTBEHHHXTE €l JUNE» (la, gestlon des interdts civils collectifs de
leur administrés).

Hopumarusari# 5QQerTs, H0 STOR Teopim, TPUIACHBAETCA AOTO~
BOpaMb, COBEPIACMHMT ODPraHOME BIACTH Ch YACTHHME IMOAMHA.
65 o0wems unmepecrs, By oToMB nocabpmems obcroaTenncrrh u
sakmouaercd, no makai Sainctelette, ocroBamie Toro, uro sdpderTs.
cxbiks pacupocrpaHdercs Ha oOmBatenelt, kakb gbiicTBETENB-
HHXD AeCTHHATOpoBT. PopMalbHOE XKe OCHOBAHIE 3BTODH BANATH
BH amajoriz Cb IpaBompeeMcTBOMB. HO expa nm Takaa amaioria
cymecrsyers. IIpaBompeeMcTBo HpEAUONAraers CymiecrsoBamie
KaKoro-iu6o iopmimisckaro ¢akra, ¢b KOTODRMD CBA3ana cMbHa
cyGrexra upasoormomenid. Takoro ¢akrta MM TyTh He BEAUMS.
Aprops aro cambp cosmaers ® mpubbraers Kb ceHIKD Ha jus
imperii, T.e. Ha T0, YTO ropoickue yUOpaBueHie ABACTBYeTs KaKb
ny0aMuEas BIACTH W IOTOMY He HY®AaeTca B Mamgarh, Ho m
970 yKasanie nMteTd CHIY TUNIE HOCTOABKY, HOCKOJBEY yCTaHOBIEHIe
0043aTeNbHEIXE HOPMDb BXONHTH BB EPYr'h KOMIETeHNIE rOpoi-
croro yopasiemia. Ocraerca, cabgoBaTeibEo, yTgepamAeHie, 41O
TOTH, KOMY BebpeRa sammra HHETEPecOBD onpeXbJeHHAr0 Kpyra
xurh, ThWh CAMEMD YIPaBOMOYRBAETCA NEHACTEOBABTL BXD AMEHEMD.
Ho »10 yrBepmpenie Hy:xpaerca Bb JOKASATEAbCTBAXD W efBa JH
sybers mouBy BB rpamgaEcEOMT mpasb u mpomecch.

bBbrami# 0630ps nOORTOKD OOBSCHUTL HOPMATHBHYI0 CHIY
cormamenis y6bgens Hack, 9r0 m3cAbIOBATNR IPHOHCHBAKTD
HopMaruBEKE s¢errs TO oxHOM, TO APYro# orxbinRofi kKareropim
corjamenifi, a s3arbMs OGBACHAKNT, M OOOCHOBHBAIOTH €r0 Ka-
EBMB-HROYIb HIOMOHTOMD I0PUEAYECKAro MK (aKTHISCKAre COCTABA
ZamHOfi xarteropiw, HAOp., OXHOCTODOHHEI) MHOMKECTBRHHOCTHIO
abACTRYIOM@X: NBAD, BHCTYNIeHIeMS Ha OZHofd miIm Ha o6BExD
CTOpOHAXS KONIEKTHBHArO CyOhexTa HMIE ke Dpodectionansool
'TpyIOR, CBASAHHOW Y3aMH CONEJAPHOCTH MATEPECOBD, HAKOHEHH
TEM'B, 970 COramerie COBEPWSHO «BIACTLIO» B Ny0IAYHOMD HHTE-
pech. Mexiy thbuw npext HaMa me aHoMajNis, He HCRIIOUATENHHOO
¢BojicTBO Kako#-1u60 ompexbaesHoli xaTeropim cybaors, a obmpee
Anenie ') mpaBosoro Omra, TECHO CBAZAHHOE CB BOBPACTAIONIEMD

*} Ha vo, yro nossarieM® 0 ZOorosoph He HCIePIHIBADICT BCH BHAM H
$yHENIM coralneHis BOAL H 9TO TYTH OTEPHIBASTCA OCHIEDHOE IOI® FJId
HAYIHBIXE H3CABAOBAHIE, He DPa3h YRABLIBAJOCH BD JHTEpaTyph. ,0ueHB
RAIE, POBOPUTH BHEJUHE (B, COY., UpuM. 124), 970 WOPUAHYCCKHE DOLEBAHI-
Hoe coriamenie Boun (Vereinbarung) N0 ¢UXPE HODH HE pasy He HOABEpr-
m0ch BeeeTOpoRHEMY HacrBiosapil. [Tocitacreiemd gsigered HemcHEManis
rxyGOKON pABHHEOH MemIYy PESHHMu BHIAMEH CONIaIerii @ Ipesmbpaoe
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SHAUeHIeMd ANA TPAKIAHCEAr0 0GopoTa OGMHPHNXD B MOINHHXH
CONIaIBHRAXD 06pasoBanifi, COZOYEHHHXh Bb OJHO WHIOE CBOEK
BHYTPEHHEI0 UDABOBOI OpraEmsamicro, Jro obmee sABIeHie co-
CTOHTH BhH TOMB, YT0 UYedoBbueckad BoNA CHOCOGHA ABIOHOMHO
C031aBaTh He TOABKO KOHEDETNHA DpPABOOTHOMIEHIA, HO, IpW H3-
BECTHHXD YCIOBiAXB, Takme aGCTPARTHEA HOpME, AbAcrsymmis
BTG OrpaHAYeHHOR comianeEof cdepd m pra omperbrermaro kpyra
oTHomeRi HapasE: cb AECODOSETHBRHMME HOpMaME OOTLEKTHBHATO
mpaBa. Mu DuTammch BB MschbpoBaHiM, HOCBAIMEHHOMD BHYTDEH-
mek oprammsanin mpexmpiaria, (IOpagp. Bber., 1915 r., xa. IX)
onpeybimTs UDEPOXY STEXD HOPMBH YACTHALO NPABONOPAIKA B
orBbTUTh HA BONPOCH, KAEOBH BTH yciAoRid. M He 6yieMt HOBTO-
PATH W DasBABATL BHCKA3AHHHXD TAMB MONOKEHIHE, & OrPAHAIAMCH
BOCHpOHSBEeHioMD MTOr08S. MH npmmim Eb SaKl0YeHil, dTO
UACTHEIA BOJNEWSHABIEHIs (OFHOCTOPOHHIA ¥ ABYXCTODOHHIA) BB
COBpeMEHHON NDPABOBOA RHSHA CO3A3I0TH HOPMH '+ 06BEKTHBHArO
npaBa, Korja mum BL aGerpaxrHOR dopwb onpepbuserca BEYT-
peHBIfl mOpAgOK® TOYHO ovepueHHON comiaxbnOR 06JACTH, W KOTAZ
1403 WM YIPeXJeHid, OTh KOTOPHXD HCXOLATH STH BOJEH3D-
4siaenia, AbACTBYOTH BB Kavecrsh Hochrened aBTOHOMIE ompe-
xbreHHOM conjanpHof ejmEENE, Bb CHOCOGHOCTE TAKHXB ejH-
HEI(b Kb aNIOHOMHOMY camoompenbiemiro, Bb oMmcrb ycramo-
BICHIA HOCTOAHHAAr0 0643aTeNbHAT0 MHOPAAEA B3aMMOOTHOMEHIH
MeXAYy BXOJAIIAME B% €4 COCTAPh JIENOAMHA, H 3aKI0UaeTCd, Ha
HA'h BSTHAXD, NBACTBHTENbHOE OCHOBAHIE MOPHIAIECKOR CHIL
HODMATHBHHXB coryameémii., M ycMarpmpaews, cibrosatelsHO,
Bb HODMATHBHHXD COTJIamieHIAXD OFHYy #3b (opMb BEB3AROHO-
AATEeIRHATO IIPABOTBOPYECTBA '), HE TrOCYAApCTBEHHAT0 H BCEHA-

pacramenie momatis o morosoph. leaaumexns saMbiaers 10 HOBOLY TOTO HBe
MOHATIA O coefmHERIN BOXb: ,MH BE IpeJmecIBYDU[HID CTPOKAXD HAMEE-
HYIE Ha ero sHademie mua Bcel o0aactm wprenpyaesuim Ero rmarenpmas
mpoBBpKa OHIa GH GAaroZapHOD 3aJaveln, BHIOAHeRIs XKOTOpo# meo6x0-
KEMO A5 BHSCHERIX OCHOBRHIXD ODPAAHYSCKAXD wnoaurif. Oma aubaa Ont
ThMs GoNblneé NPaKTHYECEOe BHAYEHie TOmeph, KOTHAa ¢b OHOH CTOPOHEL
MHOIO®, COCTABIAMIES coefMHEHIe BONL, OTHOCHTCH KB JOTOBODAME U HO~
TOMY BHBHBAETDh HEIPaBEILHES CYy#Iedis, ®, ¢b APYrod GIOPOBH, KOGHTH
onpeqbIeHusil THIG, NPHE HOMOL{E KOTODAr0 BOSMOXHU ofBscHeHle CyIie-
CTBEHHEHXD SBIsHIN UpABOBUX JKWBHH, YHOBIOTBOPHICILHOS DAcIHOBHABAHIE
ROTOPHIXDb 10 CHXD NOPDH GHIO 3aTpykxEeso® (erp. 197).

1) Op. lellinek, . Verfassungsinderung wund erfassungsws:ndlung
{Ber) 1906), crp. 79: By giebt houts schon eine Schaifung von Normen,
die nicht juristiseh, wohl aber sozial-in gleicher oder doech Zhuliche
Weise wirken, wie Gesetze und die nicht auf dem Wege der normalen
Gesetzgebung entstehen. :

!; [42]
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POZHAre, & OOMECTBIAHATO, COBOPIIAEMAr0 OTABIBHEIMA CONaNb-
HEMA KpyraMu Bb mpefbraxs CBOACTBeHHOH uMB CNOCOGHOCTH
&b camoonpesbaenito (comiaibHORX aBTOHOMIW),

TaroBo, Kakh HAMG KaKeTCH, GIWHCTBOHHOS TEOPETAYECKH
¥ SMIEpUYeCKH NpaBmiasHOe o06bAcHeHmie HopMaraBHAro siderra
YaCTANXS BOJeHsbABiIeHifl BO BCBX® ero BEAAXSH, kakie MH BCTpS-
gaeMb BB JgusHE. lIpANOKeHie ero Kb HameMmy NpPABOBOMY GHTY
cosrano Gm ompeybnemEmi mopuAmueckii (QyspamMents AN pans
UHCTATYTOBB, Kakb YCTaBN, HONACHEA YCIOBig, TapmpHEE KOro-
BOPH, He yMBMIOMEXCT HE BB KaTeropid <sak0Hb», HE BE
gareropio <gorosops». Ho mm me Momems We cOsHaBaTh, uTO
Hame TOCTPOeHie IOKa He YCBOeHO cyie0HOK MPAKTHE 00 ') o
He cocraBiAers o0menpusEanHaro formata. IlosToMy oo He msba-
BIAETH HACH OTH HeobXoxuMocrTa ofpararsca 3a pasphmenmieMs
Bompoca 00T OCHOBamiM H Npefbiaxh HODMATUBHON CHIN EOH-
I8CCIOBRAI0 [OroBOPa II0 HANIEMY UpPaBY Kb NONOKOHIAMD X
oﬁnim's Havalam® ABACTBYIOMArO 3aKoHA.

Ilpa Baruspd ma KOHIECCIOHHHE JOTOBOPD, Kakb Ba CABIERY,
CIAralImyioecs Wsh afMAOMCTDATABHATO akTa X YACTHOIPABOBOTO
COTHAMIeHiS ¥ Npd HEBOSMOKHOCTE OOBACHHUTE O06ASATONHHOCTH
YCTaHOBICHHHXS HMT HODMATHBHKXH UOJOKEHIA NPHCYIIAME eMy
Ny6IRIHO-NPABOBKME HIEMOHTOM (AKTOMD BJACTH), HAMD OCTAETCA
TONBEO HCKATh 0TBhTa HA 5TOTH BONPOCH B: 06A3ATEABCTBEHHOM'D
npask.

ITapmirmcrageckumM® ocHOBaAHieMB O00433HHOCTE NPHEACPERA-
BaTLCA OPE BaKI0YeHIN JOrOBOPOBD M3pBETHHXD ycmoBil,—rEp-
glke, nmogummarsca mephoTROMY, sapanbe yCTaHOBISHEOMY HIH
BIpEAb YCTAHABIHBAGMOMY YACTHOMY OPABONOPAIKY,—MOIYTH CAY-
EATH BaKOHD WM COrJacie KOHTpareHTOB: OYAYINEXB XOTOBO-
poss. Bp THX® cayuadx’h, KOTG 33KOHG HE OPRIAaeTh ¥Mb 3Ha-
9eAid HODMB OGHLERTMBHAIO UPaBA, (OPMAJLHEIME OCHOBAHIEMD
BXD 00A33TeJBHOCTE MOKHO TOXHKO NPHSHATH CAMOOTpaHmYeHie ),

1) Housa 1A ero ycBOeHis NOATOTOBACHS YTBEDHEBIIEMCH BH HAImel
upartEk’ BICAKOOMD HA YOTABH, NOIHCHHS YCIOBiS H T. HON. KAEH HA
»9ACTHEG BakomELI“. OBO® CHIy DTM ,BaKOHHY, Ho MBEBEIW CeHaTa, Yep-
Ua0TH ASD PAKTs HXH YTBODMISHISZ M ONYGIHEOBAHIA UPABHTEILLCTEOMB.
Mu magbemcs BB ADPYrOMD MBCTB JOKa3aTh, YT0 IPEAACHEEHEOe HAME 00B-
sicaenie Soxbe coorBBreTBYOTh OyKBD W IYXy HAINEro 3aK0HA, TEMD COHAT-
CEOe TUAROBARIe, HanbIADIee OpraEk SEMHEHCTDATHEECN BI4CTH BaKOHO-
HATeXbEHIME $YHRIIsSMA. ’

?) ,Camoorpasnveniems (Selbstbindung) ofpgcmsers HopMATEBHBIN
{,TBOpISCKIN“) apdorrs corasimexnid Bohrend, Die Stiftungen (1905) orp. 321
” oX, 369 7 cx., 408 cm. COp. rarme Krug, Die Zulissigkeit der reinen Wol-
lensbedingung (1904), §§ 1 ® 2.
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cocrodmee Bh OpHHATIA Ha ce0a 0043aTedscrsa He OTCTYHATHCA
OTH IpejykasaHHEHXH ycaopilt. Mwbers jm rakoe o6gsaTexscrso
00 mameMy IBACIBYIOIEMY 33KOHY ODUIAYECKYIO CHAY?

Cornac ;0 cr.cr. 569, 570, 1529 7. X, v, 1 u ap., Bcaxil
JOTOBOPS M BCAKOS 0043aTeNbCTBO, HDPABANBHO COCTaBICGRHEE,
TOANGKATD HCHONHEHII ¥ HONB3YIOTCA CyAeOHOK samuroio, Ilo-
STOMY OTpHLATh ABACTBATENHHOCTh HODMATHBHON daCTH KOHIEC-
ciorraro joroeopa prima facie mbrs ocmomamia. Y mact He cy-
IeCTBYeTh 3aMKHYTAr0 Kpyra AOrOBODHHXE: THIOBD, H IHOTOMY
BCAKO® COrJalieHie, Bb OCHOBAHIW KOTOPATO XEMKHTD OXPAHACMRE
TPaEJaBCKEMT [ODABOMB NWATEPeCH, LPH OTCYTCTBIM BaKOHHHXD
UpenaTcTBil, NOpoXAaeTs MpEAETecKoe orTHOmemie. Ho TakmMnb
phmeniens Bompoca eme me ycrpamsiorca Beh commbmis, Bos-
6yxIaeMEs STEML CEOEOGDASHEIMD COrIameHieMs.

He saxmouaerca 1m Bb ofbmaniz xoHNeccioHepa BOBAEPEE-
BATECA OTH BENOUEHIA BD JOTOBODH Ch KIGHTaME ADYIAXS HIH
XyAWHXD yCuoBifi, 9bMD YEasaHAES BB KOHNECCIOHHOMD JOrO-
Boph, HejomycTEMOe OIpaEmWUeHie €ro “acTHON asToHOMiE, Ua-
CTEYHOEe OTpedYeHie OTH HEOTHEMJEeMaro IpaBa Ha caMoompenbie-
mie? Ha sToTs BOUDOCH, KAKD HAMD EAKETCA, B03MOXEHD TONBKO
orpmnarensEnd orebre. UacTHas aBroHOMiZ BB ofIacTH mpasa
OpoaBiAETCA Bb HENPEHYEJSHHOMS BCTYIIOHIE B IOpHIAYECKia
OTHOmMERiA ¥ BH CBOOOZEOMS BHOODPH UpaBOBHXD CpPEECIBS, JIO-
HycKaeMHXP AbACTBYIOINUMT IPABOMB, Jid OCYWleCTBIEHiS HANH~
BAfyanbEEXDs Ibnedt, Pass srory Bmbops cibuams m .o6asaTenn-
CTBO HDHHATO, IPaBd Ha caMoonpejbiesie, Bi ZaRHOMD LOHEDeT-
HoMb caydab, ucuepnamo, wam, no kpadined mbph, nogseprmoch
meebeTHHIMDL oOrpaEmueHidA¥h., OTO OTHIOES He mpoTwBApbuUETL
DPEEIANY HeOT1y:RIAEMOCTE CaMOA IpaBocmocoGHOCTH, T. €. Oes-
OTHOCHTEABHO KB KOHKDETHOMY CHYUIAl.

Kaxia e ofasaTenbcTsa BOBHURALITL JIA CTOPORD W3b BOp-
MarT#BHON gactu porosopa? T'opogckoe obimecTBerAHOe yHpasiIeHie,
KaKb MM YVKa3NB3JId, HECETH HMYyMIECTBHHYK OTBBTCIBeHHuUCTH
(rapantiio) 34 BCAKOE OTCTYUJIRHIE OTH KOHIECCIOHHHXD VCI0Bif
YXYyAmManmee Holoxesie Konuecciomepa, xora OW 0HO HOCIhAO-
saad BB o6memb murepech u Brnoawd npasombpmo, T. e. Gesh
npesumenia opepbross ero siracTa, kaxs opraua yopasaenid. Takyo
#e OTBBICTBEHHOCTL OO0 HECerdh Bb TOMB chyuab, ecazm csomyu
IbAcTRiAMA AMMET €ro BO3MOKIOCTE MR 3ATPYMHETH €MY BAK.IH-

9eiii¢ A0rOBOPOBS Ch OOHBATENAMA Ha YCTAHOBIGHHLIXb YCAOBIAXD,
%



58  THpo¢. I €. Tams.

! KomneccioHeps, HPUSHABL YCTAHOBIGHHHNE B KORIECCIOH-
HOM'b JOroBOpE LODANOKE EAM KOMONERCH HOPMB Aia ceba ofa-
saTeibHEMA, TEMD cammuMb o0bmjaers He OTCTYyHAaThCA OTH HEro,
He BEKIKYaTh BB JOTOBOPH Cb OGHBATENAMA HECOTNACHHA Cb
gAMb yeuaoria. Ho ecim 910 Tak®, eci@m colepkaHie HOPMATHB-
Haro corramenia mmbers BBERTyAIbHRA XapaKTeps M CBOXHETCH
Kb HecosepmeHilo dero-10, umMBers Im OHO N0 HameMy xbi-
CTByIOIieMY HpaBy Xopaamueckywo cury? Uro6w oTBbTHTH Ha 2T0TH
ponhoct, Heobxogmmo EMETH BB BHIY, 9TO IPEIMETOM® KDUAH-
geckoff ¢rBIRE MOMEeTh GHTH KaKh HONOXHTeIsHO® XbficTBie, Tamb
# Bosjepmanie orp ABlcTRid, ero HecoBepwenie. 9TO IMOJOKeHie
MOKHO CYATATE OOIIEIPHSHABEHING BE IuTeparypt B BE IpakTexs,
He BSHD3d Ha CHODHOCTH CaMaro HOHATIA O BOSAGDXAHIE H Xa-
pakTepa 0683aTeIBCTBS, HPEIMETHh KOTOPHXY OHO COCTABIZETH ).
Expa 1 BosMoxHO Jgpyroe pasphmemie Bompoca N0 HameMy
npasy. Kro Toabko He cabiyerh cMbmEBaTH, KAKD 5TO HMHOTAA
EbIao1s HAINA CYOH, CB BONPOCOMD 00F OCYMIECTBHMOCTH LO-
HOGHHXD 0043aTeJsCTBD Ha NOYBh BAmMEXD NPONECCYANLHHXB
SAKOHOBD, BOO CYIN6CTBOBaHie mpaBa He B3aBECHTH OTH TOr0, pac-
DOJaraeTs JH CYAh NOCTATOYHBIMH CDOICTBAME JId UPEHYKIeHIR
FOIRHEEA K5 AB#cTBIIMD, COCTABIAOIEME HpegMerh 00sa8aTeNb-
crsa. Hamnm MarepianpHNe 8akoHH He ABIA0TH EMKAEOA DASHEIHN
MEeXEJy HOZOKRTeNsHEMB NhficTRieMT W BO3EEpRAHieMb, KAKD DpeJ-
ueramm 06gsareibcTse. Hao60poTs, H3 COBOKYHNHOCTA CMEICAA
cr.cr. 570, 572 m 698 = 1 7, X ¢B. 33K. BHTEKaeTH, 4T0
HEHCIONHEHI® BCAKAIO JOTOBODA W BCAKAro 00sSaTelbCTBA J36TH
HPaB0 HA HMCKB, B 9T0 APEIMET» HCKA COCTABISETDH «YJOBIETEO-
peRie BO ECEME, YT0 Bh OHHXG HOCTAHOBIGHO®, & IPH HAJAY-
HOCTH YOmIEOBL — HXb BosMEmenie, Hunre me mbmaers mams
MOABOXAT, DOAD OTH HOJOXeHia sakoHa cibike, ycranarimsaio-
mia 06433HHOCTH Kb BOSJCPKAHIK,

Ha nowsh pbfictylomaro npasa, Takums 06pasoMt, BoOoiEb
BOSMOKHO IPHSHATH, Y10 KOHIEeCCioEeDSH, 3aknovalomif Roroeops
€b OCHIBATENSMHE HA YyCNuBiaxb Membe BHIOJEHXbB, 9bMD TH, KO-
TOPRA yCTAaHOBIGHH Bb HOPMATEBHOR 9aCTH EOHLECCIOHHArO Jo-
roBOpa, Hapymaers CBOY JOroBopEMsA o6i3amBOoCTA H, cibioma-
TeNbHO, WOcTynaeTs mempasonmbpro. Ho orpamaercs am sro 06-

1} Om. Wendt s Arch. f civ. Praxis 1t 92: Unter!assungén und
Versiumnisse im biirgerlichen Recht, H, Lehmann, Die Unterlassungs-
pllicht (1906). Cp. Rouast yx. cow., crp. 108 cu.
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€TOATEILCTBO BA €ro OTHOMEHiAX® Kb o6uBarexams? Mwbers mm
CymecTBOBaHIe HODMATHBHHXE YCIOBifi BoOOme Kakoe-1uGO 0OpH-
AMYECKOe SHaueHie AuA mOCABIHAX®?

RomnmeccionHsa ycroBia MOryTs OHNTh IONHOCTHIO BOCIPOHS-
BeJeHH BE X0roBopB b orTrBirEmME o0mHBaTeXAMH HIA MOUYTE
PACXONHETECA CB €r0 COASPKAHIeMS, HlU, HAKOHEIh, BOUPOCH, Ipe-
rycmorpBHENe oTEME yCHOBiAMYM, MOryTH GHTH 0G0fmeHH MOJ-
uamieMd. B® mepBoM® cayuad mocTaBIEHEHE BHIE BOUPOCH
$aKTRIECKH He BOSHAEAWOTH. llpW pacXomieHin moXoxkemili KoH-
HecCiOHHAr0 JOTOBOPa W JOTOBOPa Cb OGHBaTeniwd, mbim o
cMpicy mepBaro HamOoaxbe coorsbrersoBasa G mepbficTRETENH-
HOCTb TPOTUBOHODMEHHHXT YcaoBifi. Bbxp mbas mpexsapureasHol
HODMEDOBEH YCIOBiff, Ha KOTODHXB KOHIEC:i0HEDH HOILKEHB 06-
CIy®HBaTh OOHIBaTeNeH, BB TOMD H BaKII0YaeTCd, TTOOH Orpa-
ABTh WXH OTH (ARTAYECKH MOHOMONBHATO IONOMKEHId KoHMeCCio-
Hepa, HepBAKO TOBBOJNAKIMATO 6MY AMKTOBATH HMB CBORM YCIOBid.
O6mpatenn 9acTo He OCBLIOMIEHH OTHOCHETEILHO CROMXD HPAaBh
7I¥, KaKb HOKA3HBAETH ONHTH, COrJAMAITCA HA HempaBOMBpHEA
fpefoBapia EKoHNeccioEepa BB BHEY HacTOATeIsHOR HEOOXOLH-
MOCTE BB ero ycayraxs. 1bM® He merke o mepbiicrBuremsmoCcTH
AOTOBOPA €Db OOHBaTeNeMb M0 ABACTByoOImeMy HpaBy Moria Ok
6uTs phis JEWMB B ABYXH CAyIagyb. 1) ecld OW SaKOHL BO-
obmie mpmsHaBanh HexXBHCTBHTENRHHME JKOTOBODH, mpoTEBOphua-
miie paEsme OPEAATOMY OAHEME W3h KOHTpAreHTOBL 0643aTeib-
crBy; 2) ecau OH cofumojeEie KOHOECCIOHHHXS HOPMD NDH 8a-
KIIOYERIM [OrOBODA COCTABNANO 06A3aHHGCTD HE TONBEO KOHIEC-
cioHepa, HO Takmke oOmiratenefi. Bt mamems nparh M He Ha-
XonEMB HE Toro, Hu npyrore. CeHars BB HEKOTOpHX® phmieHiaX®
EaEb OYATO CKNOHASTCA Kb IIPEJNOJOKeRiw, 9To ZOrorOpsH, 8a-
EXOUeHEHE ¢b napymeniews paHpme NPHHATAT0 00434TEIBCTBA,
MoxeTs OuTh ocmopens. Takb, Hamp., BB HeOHYGIMKOBAHHOMD
pbmenia ore 29 orr. 1908 r. (cGoprmks Ienssoscraro u Mira-
rean6epra, 1915 r., X 186) osb yreeprans phmenie cpbspa,
YIOBIETBOpDHBMmIAre #CKs H. Kb DICKTPHYECKOMY TOBADHIMECTBY
«CBbTb» ¢ BOSBpamemim moxyieEHOA orBbrumkoMB 0CO00H TMAATH
8a NOJK20BAHIC MArECTpalAM®, DYKOBOJCIBYACH THMB, UTO €00-
1ECTBO, B CHIy BOPMAIBHATO AOIOBOPa, He Bt IpaBb B3uMaTh ChH
norpeSutenefi snexrTpmueckolt SHEPrim DAATH 83 WONH30BAHIS Ma-
gerpanioy. Cemars ne cmymaerca 1hM%, 970 OrpanEueRie HpaBd
o6mecTsa Bb NaHAOME cIyuah He BHMreEAeT> W8DH SAKCH3, A HSD
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EOHIleCCIOHRATO JOTroBOpa, W 4TO MCTENH AOGPOBOIBHO COTJIACHICH
IJaTATh 3a IDONBsOBaBie Marmerpaieio. B ogroms mss HoBbi-
mnxb cBoux® phmemik sa 1915 r. N 15 on® moBropAers Ty Ke
MHCIB IO COBEPINEHHEO ApyroMy moBoxy. Ilporasenms mubmia, Bb
NPOMERYTOKs BDEMEHM MEXILY COBeplueHieMb KyHmuell y MIaxmaro
BoTapiyca M e4 yTBepEAEHIeMP Yy CTapmaro, cIalb ero B apeHfy,
0 uemb UHORymmuEy Omno mspbermo. Cemars mojaraers, 4T0 KO-
roBopt apengw 1hM® He wembe Ana moxymmuka He o6sg3areleH’,
IOTOMY UT0, «IOpHHAMAA Ha ce6A 0643aTeaBCTBO, IPOLABENS,
TEMB CaMHME, XOTA K NPOJONKAETH OCTABATHCA COOCTBEHHHKOMB
HMyDIeCTBA, OrpaHAYMBaeTH ce6d Bb HspheTHHXD nBACTBIAXD IO
OTHONIGHII0 KL STOMY HMYMIECTBY, & MMEHHO, BB Takgxbp Nbi-
CTBiAXD, KOTOPHA HAHPaBICEH KO Bpepy HOKynmuka. Taks, OHD
He BB OpaBl 3a 5TO BpeMd 3aknumte Ho mMbBEI abcopyGouHmi
IOTOBOPH, cath BMBHIE BB apeHAy HA CPOKB Xoite MOMERTa
yrBep®Eeria kynue#i kpbmocrm crapmmMD HOTapiycoM® M T. K.,
Takbh Kakb Bce 5T0 msMBHAETH caMyi CYmMHOCTH TOT0, IT0 OHB
OpOAaNE M 9TO 006s3anca Oepenars... A mocemy ecrs maxie 00-
2060pYL, COBEPUWIEHNbIE NPOOAGUOME CB NPEGHILUEHIEMd NPEOTs-
A06% NPUHAIALHANB20 emy NPAER, D0AKHYL BOLUMAMLCS 65
OIMHOWEHTU NOKYNWUKA HENPAEOMIBPHMU U OA7 HEO He-
00R3AMETLHBLMUS , ;
OGa pbwenia cematra Ge3CHOPHO CHPaBejIHBH, HO ©IBA IH
BHTeKATb u3h momoxesif xblcreyomaro sagoma '), KOTOpPOMY
MHCAS O BOBMOKHOCTH OrDAHEUSHiIA JOroBOpHOX cBOGOAW MyTEMD
9aCTHHXD COrNamenifi coBepmenns wyxga °). Hams 3aE0HB 3a-
fpemaers JOrORODH, OrpaHEYEBAMIIE BCTYILIOHIe BB GpPaks MIH
cBoGony sasbmanmia, me FoOycRaers coriamenia o0 oTpeuenim
oTe cypeOmoft sammTR @ Bb ¢r. 1530 7. X, 9. 1 BHCK3SHBAETH
ofmee noXoxerie, W10 <«JOroBAPEBAIIEMCA CIOPOHAMH OCIA-
BIAETCA HA BONK) BKIIOUATH BB HOrOBOPD 1O OGOIAHOMY Corua-

1) CxasamEgoe OTHOCHTCH TOABKO ¥b MOTHRBaMB® pbuemiz 1915 r. sa
N 16, HO Be Kb KOHPYHOMY BHBOXY, TAKT KakD OPH OIHDOKOME TONKOBAHIE
er. 1416 7. X, 1. 1, #a3s wed MOmMEO OHuIo (H H3BISYL NOZOEeHle, IT0 HBD
IBYX B HCKINUABIAXE JAPYIH Ipyra cABIOK: 06F OTYYEIeHIH OZHOTO X
TOTO X6 NpefMeTs COXPanderd CAXY ToInkoe Conbe pamsad.

3} Brn 2apajsol gurTeparyph ¥ upawTERb Bonpoehr pbhmaeres BB
ToME ke cupcrb., Taxs, ganp., mpboie ABROTODPHXD yIeEHXH 00F &BTO-
MATHYeCKOME BHTBCHEHIH HODMAMHE TADHQHATO (ROWIORTHBHAIC) COITAIeHia
HOCOTNSCHHXS Cb HEME NOROXKEHIZ WHIMBEAYAABHHXE palouuxd HOTOBO-
PORB HO ORABAX0 CKONBRO-EH6YNs saMBrEaro siismig Ha cyAs6Ey® Hpak-
iRy, Cu. Bamy crarsio o tTapudHOMT HOTOBOPD,  CTp. B7 G ¥ YK. TAML
xETEPATYpY, & TaRme: de- Visscher, yx. eoq., crp. 276.
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meHiY ¥ [0 EX% ycMorpbHI BCAKia YCIOBiA, 3aKOHAMT He
nporuBEEA». Br cr. 1529, mepeuncigromed ciyuam ueyblicru-
TeILHOCTH KOrOBODOBE, HAUPABIGEHHXT HA HEJOSBOICHHYN Ihas,
He yOOMEBaeTcsd O JOTOBOPaxt, SaKINYEHHHXD Bb HapymeHie
paHbMIe HPUHATATO 00d3aTEIBCTBA.
 lloomTen #okasaTh Ha TOYRH rpamkjaHCKArO OpaBa WpPEYACT-
HOCTh O6nBareNshd Kb KOHIECCIOHHOMY XOTOBOPY Takme X0 CHXD
HOpS He Jall YAOBIETBOPMTENBHNXH pesyiabrarors. O Hecocrtos-
TEJIbHOCTE B3LNANA Ha HEXD, Kakh Ha NDABOUDEEMAWEOBS KOH-
HeJieHTa, MH yx&e ropopunu. Borke pacopocrpareno mukuie, 9ro mxs
crbiyers pascMaTpEBATh KAKD 3-XB IWIB, Bb IONB3Y KOTOPHXE
sakmoYent Kommecciommmit gorosops '), Ho m usbh sro¥ Kom-
CTPYKIi BHTEKaeTb TOJNBKO TO, YTO KaXAmHA OOHBaTeNs MOXKETH
Tpe6oBaT:’ OTT KOHIECCiOHEpA SakIIOuenie XOroBopa Ha IpefyEa-
3aHHMXE YycroBiaxt. Heum e oHE corjacuica Ha Jpyria ycxo-
BiZ, 0B He TONBKO JONKEET CaMb EMD HOIYARETECA, HO Jaxe
ocBo6oKIaeTs KOHUEeccionepa oTh OTBETCTBEHHOCTH Hepeis ro-
POACEEMT yupaBieHiemt. Bo Bcaxoms cxydab, ang obHBaTe:rs
H3D JOrOBODA, SAKIIOUGHHATO BB €T0 NOUBSY, He MOIYTH BHITE-
kaTh HEKakia oGasamHOCTE 063 ero mHa TO cOTIacia.
OrHOmEHiA MeRIy TrODOACKEMD yuopasieHieMh B OOHBarTe-
JLAMY, HAKOHeNS, onpexbidorca REROTOPHMYE YI6HBIMA, KakD Hpef-
craBatexscTso °). B® rpampgamceoms mpaBb o mpelcraBmTennCIBD
FOBODATD TOIE3, KOTAA OfHO JHWN0 ALACTBYeTH OTH HMEHH HIH
8a CUeTH JPYIOIO Chb €T0 coriacii wim Ha OCHOBaHIA 3aKOHd,
T'opoacroe yupapiesie, coBepmas KORHECCIOBHHM XOroBOps, He
xbicTByers HE OTH YyHKOro EMEHM, HW 83 IyXKOH ¢iers ® BooOme
ge umMbers BB BHAY HEYLEX HHJEBEAYAJIGHHXEL HMEHTEPECOBT.
Oro0 m He sBiAerca DpejcTaBRTENeMt HA OTABIbHAr0 06HBaTend,
HM BCBXD 1Emb, RKABMEXD BH TOPOXS BH MOMEHTDH 3aENI0UeHia
zorosopa. Emy BpbpeHa sammra He HHEAMBHIyalbHHXT, a KOM-
MYHAZBHHXS METODECOBH, pPafd KOTODHXD OHO Hephako OmBaers
BSIHY&JeHO NBACTBOBAThL HAmePeKOps WHTEpeCaMs OTXBILHHXD

1) Cm. Labbé u Sirey 89. 4. 1, Lambert, La stipulaiion pour autrui
(1893), crp. 323 em,, Bourdon, yE. cod., cTp. 109 cI. .

%) Cu. Planiol, Tratté élém. (5 msz.), 1, p. 409: L’autorit qui stipule
est chargée de veiller aux intéréts communs; ordinairement elle a re¢uses
pouvoirs d'une élection et, par conséquent, elle tient de la population un
gmandat direct donné sous la forme collective. Par conséquent, les actes
uw'elle faif dans Tinterét individuel des habitants, considérés comms
rturs abounnés de la compagnie concessionuaire d'un service publie, sofit
éellement les actes dun mandataire.
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ofbuBarenelt. Ilo HavyanaM's IpaXkpgaHCKAro INpaBa COBEPIDATL KO-
rOBOPH Bb MHTEPECAXh APYrEX®h IBID H COBEPINATH TAKOBHE OTH
X7 MMEHH WM 3& HXD CY€TH, OTHIOLL He OJHO H TO ¥XKe.

Mmt wosroMy noxaraem’s, 4T0, OCTaBaAch BE Hpexbiaxt mE-
BANNCTHYICCKAXS NONOXKeHI# m momHATiH, cabnyers upunrm &b 3a-
EI09eRi0, 9T0 ¥3b HOPMATUBHEXD COTJIamleRii BooOme W, BB
YaCTHOCTH, H3% KOHIECCIOHHNXD JOrOBOPOBH He BHTEEAOTH HE
mpasa, HE 0048aHBOCTH 1iA TBXB JHME, KI0 HE YYACTBOBAIDL Bh
uxb copepmeniu. Ogmaro, camoe nupmmBEeniec Kb OTHOmMEHIAME
MEXLy TODOACKHMD OOIECTBCHHHMD yUODABICHieMb M TODOLCKEME
OCHEBATCRAME NUBATACTRICCKAX'D MACHTA00BD HAMb KAMETCA OMIH-
6oumrivt. Ecig mexny BuMa BooOme CyMECTBYeTH Kaxoe-imbo
10pEIHYeCKOe OTHONeHIe, OHO 1O CaMOMy XapakTepy rODOICKHXD
o0mecTss AOMEHO NEKATh Bb IIOCKOCTH E€ TIDAKAIACKAr0, 3
ny0JAEYHATO Opasa.

By ny6umymowt npasb Takme CymecTBYeTs HOHATIE ¢ Hpex-
CTaBATENbCIBD, HO OHO mMEers COBepINeHEO JpYyro#l CMHCID H
Apyroe sHatemie, ubMb Bb YacTHOMB NDaBB. OTEMB TePMEHHOMB
0003Ha3aeTCA CHOKHOe ABIEHie, COCTOANEE BB TOMDB, 9T0 JHIO
Bau yupemfenie, 1) magbuemo BIACTHI0 (KOMOETEHIIEI0) mpegcra-
BIATE €000 B W3BbCTHMXD DpepfiaxX® NOJIMTHYECKOE AR C€O-
mianbroe mhaoe (rocygapereo, coclobie, mpoeccit, Haceremie
ouperbieHHaro OKpyra m-T. &.), 2) NPE3BaHO OCYMIeCTBIATH OpH-
Cymywo 3roMy mbioMy cooco5SHOCTs Kb ABTOHOMHOMY CaMoOdpe-
Abreniro @ 3) 0643aHO HONB20BATHECA 3ITO BIACTHI0 H OCYMmeCT-
BIATH ABTOHOMIK IpPEeJCTABISEMAro EMD nhiaro COrAacHo C€hb €ro0
waTepecamMn. Ilogpo6HnA amanusdb 9TOr0 CUOPHALO ¥, Kakb HaMb
EaKeTcd, eme He BHOXES BHACHeHHAro EHCTATYTA ') He BXOJETH
Bbp Hamy sagazy. Hams xorbiocs OH TOJbKO TOLYEPEHYTH TO,
#e BcbMm npmsHamHOe, O0GCTOATENBCTBO, 9TO NYONEYHEA wpel-
CT3aBHTE]b BONIOMAETh BL ce6B ORHOBPeMCHHO €h CBOHCTBOMD

Y) Cu. o memt Laband, Staatsrecht (4 msn) }, crp. 272 ca., Ricker,
Die rechtliche Naturder Volksvertratung 8p Zetschr. f. Litterr. und Gesch.
der Staatswiss., ». II (1894), erp. 54 cu., Baimeers, O0mee y1enie o roey-
Zapered (uepes. T'eccena - m Iamsamna, Ou6. 1903), erp. 375 cm, Holder,
Natlirl, w jurist. Person (1905), erp. 9% c¢i [E HO TOBOZY TOH KHALM
0. Mayer b Arch. f. 6if. Recht, f. 20,c1p. 590 me Holder, Tams me, 7 21,
crp. 308l Hsmein, Elém. de droit constit. (b msm), crp. 13 cx, 330 oxm,
Hauriou, Principes de droit public (1910), erp. 419 cu. IHocuBxzifi aprops,
BOBCTABAS NPOTHBD KOHCTPYRNIE ,Jeleranid BIACTH® 0COGOHEO BHABHTAOTR
BHGMEHTE ABTOHOMIF BD MONOREHIE UyOIAYHATLO HDPOACYTABHTENS ¥ NpPeIIa-
TASTL IiA 0603HAY6HIE DTOY0 HHCTHTYTS HOBHIN TODPMEED ,HNBECIHTYDa%,
BMBCTO O6IMeTPAEATAYO ,IDEXOTABETONRCTEO,
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oprama Biacrd, (YHENiI0 HOCHTENs CcOHiancHOR aBroHOMiM Y), B
YT0 BH TOMD H BB JApyroM® katecrsh ond rhiicrByers B 06meMb
marepeck. Orcoga crbayers, uT0, DOCROIBEY €T0 AKIaMH COY-
Azerca ompeplreEHME MOPAZOKS, TaKOBOE JOJKERD HOWATATHCA
YJCTaHOBIGHHKMT Dajd o6mel HombsH ¥ orsbuaromuMt ofmmMs
myxiaws. Ho cremems ofasarensHocTM HIM WODEIHYECKAS CHIA
9TOr0 IOpAjKa He BCeria OXmEaKoBa. Korja nyOnmuHR# Opei-
crapaTenb, xbicrsya BB npeprbrax® koMumerenuilf, npEWHALTEKA-
MExb @MY, EAKh OPLaHy BIACTHE, W B% MPEAUMCAHEH Xb SaKOHOMS
§opMaxs, msaeTh 0023aTeNbHHA HODMH, TAKOBHA HMEOTH DpH-
HyAuTeIbHHHA Xapakrepb. Koria Xe oG COBEPAGTH, OTH HMEHW
BIN BL MATEpeCcaxh MNpeiCTaBideMar) uMb Nbraro, akTH, Je&a-
mie 3a- OpefbiaMm sTEXD KoMmeTeHmifi, maw He BB dopmb, ycra-
HOBIeHHOR 114 0043aTeNbHHXD NpefUHCAHIA, ¥ HTEME AKTAMH
4BTOHOMHO YCTAHABIHBAGTCA MODPANOKD, cooTBbrerByromif o0mumMs
HHTEPECAMb W HYMAaMb, TOTZ& STOTH NOPAAOED Oygets mwbrs
He NPHHYARTeJBHNH, a JMCIO3ATEBHNE XapakTeps.

W3t m3noxenmaro, Ha Ham'B BSTUAND, MOryTh OHTh H3BIe-
KaeMH DYKOBOJAILiA YEasaHid Jxa paspbmenia HHTEpeCyHINATO
Hach BoOpoca O CHNB 7 BSHAYEHIM HODME, COJepmamEXca BD
KoHNecciomuoMd foropoph, nas obbiBarenefi ropoga. OGmecrsen-
HOe yipaBieHie FODOACKEX® wmocexeHir BLraers abza o mber-
HHXD UONE33XPD M Hy®Aaxp (¢r. 1). Euy c3 oxmofl cTOpOEH
NPeJOCTABIGHO NPABO COBEPUIIATH «HMEHEME IOPOXCEOTO THOceje-
Hig» BcARaro pPofa cxbarm (cr. 7), ¢b Apyrofi— cocrasiare 064~
saTembEEs Aud MBcrEmxs mmrenef mocramommemia (cr. 108).
Bt roums u gpyroms caydas omo rbficreyers kaks myGIEYHAR
HpEJCTaBHTeNb TOPOACKOrO HOCENSHIA B YEA3AHHOMD BHIIE CMHCI.
3apnoouenie KOHHECCIOBHATO JOTOBOD3, Kakh MH BHACHAIA BE
nepsoi riaph, mo -cBoeMy OHTOBOMY cOEepXamilo, He IT0O HHOE
EaKbs Opramgsanis ofcIyxmBamis Hymgb ofsBateneli Bb onpexb-
JEeHHOH OTpaciy, NyTeMD HepeHeCeHid ero ormpasieria («myGami-

1) Bb Hamel noreparypB Hamborbse pBHIMTeNEEC HPOTERL HPATAYe-
CKaT0 3HaveHig BIAEMEHTA ABTOHOMIM BB HOHATIH caMOyHDaBleHiZ BHOKA-
swsaercs mpod. H. Y. Jlasapesckily, OrebrcrBemmocrs 3a yOHTEH, HPAYH-
HEHEHe JOEHOCTHEIMu JampmaMu (1905), erp. 610 m 637. OpHako ¥ JTOTH
J96HL TpPUsHaeTh, WI0 Buesaribrie, 6ynr0 BB ANk OPravORDb CaAMO-
cuopasieHis camo o00mecTBO 23BBAYers CBUEME COGCTBEHHBIMN ABIaMH,

_oraetes (arToMb, BMBOIEMD IpOMagxHOe WPHIAYECKoe sHasemie® H ITo
IBACTBATOIRHOCTS [AEHEATPANH3ANIE 00e3MeYHBALTCH CHCTOMOR TAKOTO PORA
»DEARYBCEUXD PADAHTIN, KOTOPHY, €035aBas CAMOCTOSTENLHOCTh OPTAHOBB
®HCTHATO TOCYAAPOTBOHHATO yupasiedis, sMBerb b THNDL CO3ZABID H
WHCeHYD CBS3h ¢ ALEHOM WHBCTHOCTRD ¥ e HacencHieM®“ (o1p. 638).
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HOf cIyaGm») ma uacraaro upejuprruMarens, Cb »Tof TOUKE
spbuis KOHUIECCIOHHOe mpefnpiarie OMKHEO pPa3CMATPUBATECA KaKb
AEJerHpOBaHHOe O0U[eCcTBeHHO-X03AfCTReHEOS Upefupidrie, BHY-
TPEHEIA IOPAZOKD EOTODAr0 MOKETHh ABTOHOMHO YCTAHABIHBATHCA
ropoickEMb ynpasienieMs. Iorja KoEHmeCCIOHHHMT ZOrOBOPOMb
onpexbuamrea ycuosig OyAyIm@Xh 9BEHTYAIBHHXD JOrOBOPORS
MeELYy KOHIeccioHepoMD m KIieHTaMH, TO HMB, BB (opMb co-
DIAMAHIA, ABTOHOMHO CO3JAIOTCA IUCHOBHTHBHEIA HODMH, peryim-
pylIia OTHOIIEHIA MeMKJy HEME, NOCKOIBEYy HXb OpaMbHeHie
HE YCTPAHAETCA (LepOraTOPHBIMD) CONEPRABIEMS HOTOBOPa Me-
MBIy KOHHECCIOHEPOMD H OTABABLHEIME OOHBaTeleMb H IOJOKe-
piaun nyGamudaro mpasa. Orcioga MoXKers OHTh cAbIaED Ipak-
THYECKIfi BHBOLH OTHOCHTENHHO TPETHATO HU3D -PAsCMATPEBAEMHIX'D
HAMH CIyyaeBs: Bch mpoOBIE W HEZOMOIBEA BT 10roBopl OGH-
BaTeld ¢b KOBHeccioEepoMs, BB cmay m. 4 cor. 1539 1. X,
9, 1, aBTOMATHYECEM BOCUQUHAKTCA HODMATHBHHIME YCIOBIAME
KOHIECCIORHATO JOTOBODA.

Komneccioneps, cosepmusmifi NPOTEBOHODMEHHHH JOTOBODS,
He n30aBideTcd OTE: OTBBICTBEHHOCTH Iepeft TODOACKEME YIpa-
BIEHieMD CCHIKOI Ha TO, UTO OTCTYIIEHI® HMD COBEpHIERO Cb
corzacia morepnbBmaro ofusarens, Hapymensse uMb HHTODECH
HE TORIECTBEHHH H 9acT0 He COBIAJAITh ChH HATEDECaMB OT-
EbreEuxs oOmeareneft. [D'opojcroe ympasiesie, sagmioas EOE-
neccioHHK® JA0roBops, He pbficrBoBamo BB KavecTBl umx® mpen-
CTaBHTeld, & BB RauectBh yupexmemia, BBEalomaro no 3aKoHY
OONB3H ¥ HYXEH IODOACKoro uocenenia. OHo, cabzoBaTelbHO,
mubers caMocTOATENBHOE IWPABO H CaMOCTOATENGHHE HHTEDECH
Bh HEHAPYMHMOCIA KORNeCCioNHmXD yciopid. Cornacie, amEve
ofuBaTeNeME, He 9T0 HHOE KaKb cOyJacTie BB HeOpPaBOMBDHOMB
nbicrein. Cocrasigers nm Takoe coyuacrie camo mo ce6b nbi-
CTBi¢ Hel03BOJEHHOe, 00ASMBamMee Eb BOSMEmERil0 yGHTROBF,
5TO BONDOCH, HALh KOTOPHMD Ccromio 6R npmsapyMarsca. Cxy-
9ad, KOrfa JRELO, He CBASAHHOS JNOTOBOpOMT, BanBIOMO TOMO-
TaeTh KOHTpareBTy HADYIINTH CBOM 0043aHHOCTH, BB IJKHSHE Be
pbarw,— Banp., Racwb paGOTHAKA BIA LPHCIYIH, He HOCIYEEB-
IEXD Cpoka Halima y japyroro Jxmna, npioGphremic pemm yke
npoxarHo# apyroMy ® 7. nox. Iloxommrensnoe paspbmenie sroro
BONpoca GOm0 OH, EaKD HaWh KAXeTCHd, CHOPABOANEBHMS B TB-
7eco00pasELING, HO MH He pBmaescs yTBepEAaTs, 9T0 OHO MO
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gbicrByomeny 3ak0HYy Omuo Gu npasmibEmMB '), Eimeciren-
HEMD OCHOBaEHieMB Aid Taroro phmenia Morza OH  CIVEHTH
c¢r. 684 r, X, w. 1, BO OHA UOpeJUONATAETH HAIRIHOCTD HE-
K03BOJNeHHAr0 ABHACIBIA, & TAKOBHIMD HeNb3d NPUBHATE [0JB30-
Banie JOrOBODHOI0 CBOGOJOI, HADYMAKMEe MHTEDECH JPyroro
amua. IlocMoTpuMb Teueph, KakOBH MOCKBICTBiA HApymemia koH-
neccioHEHXD yeaoBift Ama wommecciomepa. M3m crasammaro yixe
ABCTBYeTh, 4T0 HCKH TOPOCKOTO YHpaBieHis 00% YHEHAITOHXEHiH
OPOTABOHOPMEHHHXE YeIOBll M mxtb sambub KoEnecciommmMm He
6yners mubrs ycnbxa. Br pacmopamenmin GospmmrcTBa 3amai-
HEXD CyROBH mMbioTca cpepctsa xocenHaro sosrbiictsia Ha He-
HOKOpEEXb orTabrimkos. Cyrs MOkert 0o XOATaficTBY HCTHA,
a muorsa u ex officio, mpegnmcrBars m sanpemars mesleTHHA
xbfictia 1moa® yrposon JeHeAKHWXD WTPadoBbL MIAM TIOPEMHAIO
sakmiovenis. Hommecciomepy, mamp., Moxerd GHTh sampemeHo MmO-
Iyuenie OTh o6mBarenell nAaTH, IpesHmAamImed yCTAHOBICHHYIO
Bh KOHIECCIOHHKIXF YCIOBiAXD, HIH CcOBepIHeBie Bb GYAyHIEMD
NOROGHHYS AOrOBOPOBD Cb OGHIBATEIAMH.

Bt mocnfnmee Bpema Bb smTepaTyph BHCKA3HBAGTCA IONO-
Weoie, YTO COBeDMEBINIA JOrOBOP> BB HHTEPECAXD TPETLALO
AnO3 MOoXers Tpef0oBATh OTH CBOEro KOHTDAreHTa MO CYIy BO3-
whmenia yOWTROBB, OPEIRUERHHXD STOMY TPBTHEMY HADYINEHIEMD
JOrOBOpa, BAN, KaKkD BHpaXaTcd nhvenkie 0pRCTH, MOKEID
CNEEBEAEDOBATh Tyimic yomrtku» *). Ho sro nomomenie mmbers
cropbe xapakreps nocryaara copasegnnsoctd, wbuw jormarmue-
CKaro NpRONEOA B KamAoidi HMacablopatenb muate onperbizers
erd ocHosauia u opeibusr ero npumbmenia ®). Oaum orpanz-
Y@BAIOTE €r0 CAYYAAME «COBOAAEHIA RHETEPECOBL MCTHA A IUNA,

Y) Hama cyneGoas nparrdxa opubammaercd Kb UPHSHABID Henakr-
HAr0 Xapakrepa coydacTig BB Hapymesim 4yRHXD HIP3BD, BHCKASHBAS
Honoxenie, yTo ,orBbrerBeEmOocTE (10 684 ©1.) MONNERATE HE TOELEO TOTDH,
UMD HENOCPeICTBeHHNME KBAHieMT DPHIHHEHH YOHTRYE, BHO E TOTH, HO
ypeMy TpeOoBaHio W BH IBHXH HHTEPSCAXE GOBepiieHo NbaHie, UpHINHHB-
mie y6uTRE* (pbui 1907 ., N 35. Cp. ramke pbm. 1880, N 123, 1896 r.
Ne 83, 1906 . N 7).

%) Om. awrepaTypuns yxasamis: Tapudumit forosops, crp. 46 cu. Adde
Kriickmann, Schadensliquidation aus fremden Interesse pn Jahrb. f. Dogm.
T, 56, erp. 245 ca., Kluckhohn, Zum Problem der Schadensliguidation 3%
Arch. 1. civ. Praxis, 1. 111 (1914), erp. 406 cn.

*) Hpakreka QPamIyBCKEXE CYAORD LONYCKAETh HCKE 0 BOsMbHIeHIR
yOHTEOBD, HIOHECOHANYS TPOTHHMH IHIAMH, IPH YCIOBIX y HeTHs coOCTBEH-
HAar0 MOpaJbHATO HIE MaTeDialbHATO HETEpecd, KO TOABKO yONTKOBE Impé-
YHHCHHHXEL JeNUKTOM®B, HO He HApymeHiems porosopa. OM. mogpoGEEHA
o6sops y Planiol, Traité, II, § 2272-bis m 2272-ter.
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momecmaro yOuTEH, Apyrie TpeOymoTh, YT06H HCTHY TIPOSHIA
oTBBTCTBEHHOCTD IIepeNd JUOOMB, YOHTIEH KOTOpParo OHG JBKBE-
KApYeTs, TPeTsW, UTOGH HcTend HMBIE IPaBO Ha BPeMEHHOE Ha-
XOKAGHIe y Hero oTeickmBaeMol cyums mim Bemu (Durchgang-
sposten). Mabuia pacxogarca Takme IO BOIPOCaMB, AOJKEHD IR
HCTENh MCEATh Bb CBOIO [OJB3Y RIAE HPOCATh O IPHCYEAEHIR
Bb NOXs3Y mOTepmBBmAaro m Kak® onpepbmmts pasmbps yOHTEOBS.

Haws yerass Tpamp. CYZOOp. HE SHAGTHL HMHCTATYTA BOCHpe-
meHia moXb yrpo3cl mTpada ¥ HOCTAHOBAAETH, YTO HCKOBO
TpefoBanie JOIRHO HCXOXWTH OTbL «IHID, 10 KOuXH TH pbia ka-
caorca» (cr. 4). Mcrm in favorem tertii y macs ezsa am gomy-
CTHMK, 2 HCKH T[ODOACKOTO YIDABIEHIA O OPHCYEAEHIE BB €ro
monh3y BOSMBMIEHIZ YOHTEOBE,  NOHECEHHHXH OCHBATENeMD OTH
Hapymenid KORNECCiOHHEIXS YCIOBif, BeMEEyeMO BCTpBTATEH BO3pa-
JKeHie, 9TO Yy ¥WCTa HBIH COGCTBEHHArO Ipasa HA IPeAMETh HCEO-
Boro TpeGopawis. Hama mpakTmka, TOBHZEMOMY, He CKJAOHH3 KB
PacHpOCTDAHATEILHOMY TOJNROBAHIO CT. 4 yCT. Tp. ¢y «3amu-
maTh MOXKHO TOIBKO CBOe DpaBO, IOCEMY NpaBo Ha HCKD He
MOKETH OPAHANIeRATH TOMYy, KIO TPeGyeTh samaTHl He CBOEIO,
4 uyMOro npasa, He OYAYIE Ha TO YNOJHOMOYSHEHMH HE CO0-
CTBeHHUKAME OHaro, HE sakoHoMB» (pbm. 1909 r. X% 8). Co6-
CTBeHHAT(¢ IpaBa Ha BosMimieHie ymepfa, IoOHeceHHaro 00HBa-
Teleys, FOPOAcKoe yupasienie GescropHo He nyMBeTh; BHCTYIATH &S
Ha cyIb 0T® ero mMeHM OHO He YNOIHOMOYEHO. VICKD TOPOLCKOrO
yuopasieHIA Kb KOHIECCIOHEPY, HapymuEBHIEMY cBOK 00A3aBHOCTH,
€CIH OHDB BOOOHe BOSMOMEHD, NoAmeHD mMbre Ipyroe ocmosamie
B Apyroft mpemMers. HKaxs HyOnmIEsN mpelcTaBATedb TOPOLCKOTO
nocenerid, OHO MOKeT: TpeGOBATH OTH KOHIECCioHEpa, ITOGH OHB
He u#3BAEKayh ®sh OTHpaBideMod MMB, Ha 0CHOBaHIE KOHIECCIH,
00niecTBeHAO-X08aficTeennoll ABATeAbHOCTH, GONBME BHILOADL, hMs
€My INpefoCTaBIeHO N0 IOTOBOPY, X He OODAMaNh HSBIEYEHHHXD
MMb, CBEDXb HODMH, BHIOL BB CBOIO NOXbSY. 1lpepmerons Tpe-
GoBamis TODOACKOTO yHpaBIeHia Kb KOHIEcCiomepy, cabroBaTelsno,
ABJAETCA BHJIAYA OpulEAE, HenpaBoMBpBo monyuenmofi HMD 0TH
Hapymenid koHmecciomauxh ycaopili. PopMaiEEHML OCHOBaHieMS
npaBa B3 HcTpeGoBamie 9Toffi DpuUOHAE CIYRETD TO, 9TO TOPOX-
CKOe YNPABIEHie NpPHSBAHO N0 BAKOHY BANHUIIAT HMHTEPECH FO-
POECEOro Nocelewia mIm,—9TO TO Xe camoe,— o0mie HATEPECH
obupatencd, MarepianrHoe #e GCHOBAHIG MCEA COCTOHTH Bb TOMS:
1) ur0o N0 cMwcay ® mBIE KOHIECCIOHHATO KOTOBODPA BCE, NOAY-
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9a6MOe KORIECCIOHEPOMb CBEDXH HpeIOCTABICHHHXS €My BHITOXb,
He MOXeTs pasCMATDHBATBCA KakbB JOXOLD €ro upexupiaria, a
COCTABIAETH JOXOXH, HENPaBOMBDPHO WM3BICUCHHHA UMb H3h HOXb-
80BaHiZ rOPOACKAM® MMYNECIBOMD # HSH OTHpaBieHis yhareins-
HOCTH, COCTaBRZOMEd HPepoOraTdéBy TOpPOAR; 2) ITO [OPUACKOe
ynpasienie myBers BmONHB 3akoHOMBDHHE mETEpeCH HCTpeGOBATH
OTH. KOHIIECCIOHeDa HM3IMMEHE NOJYJICHHOS MG, HGO0 TONBKO STHAME
IyTeMb OHO JAMAETh ero IOPEAWIecKod BOBMOKHOCTH HSBIEKATH
H3D KOHIECCIH HeDpPeJOCTaBIGHHHA oMYy Burogs. Hpoub roro Bo
BChXD DOYTE HODMAIBHHIB AOrOBODAXD BHEYIHAS IbHa KoHmec-
ClOHHAre HPeRuDiATiA CTABETCA BD 3ABHCHMOCTh OTH €ro NpaOHIb-
Hocrn. Cubposarenpno, yBemmdemie NpuORIA YAOPORAETH €r0
pakyns ). Ho, m HesaBHCHMO 0TF 5TOr0 00CTOATeNECTBA, WHTE-
PeCh TOPOACEOrO YIpaBIeHIA BB AAHHOMT ciyual mommaerca
ToYEON AeHemHOX oNBEES. DEBHBANCHTH HADYWEHHATO KOHMSCCIO~
HEPOMs OpaBa Ha COGIIAEHIE MME KOELECCIOHHWXB YCIOBif 3a-
EN0Ya6TCA BBH CTONMOCTH HenpaBOMBpHO, NOIYIGHHHX® HMb
BHTOXs. ME mOSTOMY HE BANUMD HHE MartepiajbHHXD, HE IPOIEC-
CYAJIBHHXD OCHOBaHIf OTDHUATH IPABO IOPOLCKOTO yUpaBlenis Ha
®cTpe(oBaHie STUXD BRIOND.

Bosmoxns oxuako Bospamemia: 1) 9TO TOpOACKOe yOpaBIeHie
TAEAMB NyTeMDH OGOTamaercs 32 IyKOE CI0Th B 2) 910 KOBEOEC-
cioHepy MOMETD TDOSHTH CaMOCTOATEILHHA HCKR CO CTOPOHH HO-
Topubpmaro oGmrarens. Ilepsoe o6croatefbCTBO MOKETE: CIYERHETS

. OCHOBaHieM® [IS TpeGoBaHiA cO CIOpOH& OGHBareXd O BHAaTh

o60oramenid, HO He XX4 BO3PAKEHIA HPOTEBS HCKA Kb KOHIEC-
ciomepy. Bropoe BOspameHie kamercd HAMS HENPABHIBHEME II0
cymecrey. OOmBarens mmbers. camocroaTessmoe TpeGoBamie KB
KOHOECcioHepy MW BH TOMD CIyvaB, ecim ectb OcCHoBaHie
ocnopeTs ABACTBETEIRHOCTh SaKNIOYEHHArO HMB JOIOBOP3, HAIp.,
peabacTeie ommGkr miuW NpEEYRAeniz. Korpa mosogows gas Ta~
KOro CHOpa CIyXRATH HempaBomBpHoe mblicrsie xommeccionepa, OB
orsbuaerr Ha ofmeMt ocoBamia, Br mpormeEOMD cixyiab onms
orghuaers TOABKO BT Hpexbiaxs csoero pgbficremrensHaro ofora-
menii. ’

1} Heapsst yTRepENaTh, Ir0 yKasauie Ha yROpoEaHnie BHEyNa ZBiasrb
HCKD IpeRIeBpeMeHHEME. CHoph HAeTh 0 HPash HA yES HONYIeHHHS
KOHI[ECCIOHOPOMS> BHIOAH.
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My mambpeEHO He KOCHYJZACh BOUDOCA O TOMDB, HE AaeTh Ju
Hapymenie KOHNECCIOHOPOMT HODMATABHHIXD YCIOBif,~—0C0GeHHO
MHOTOKDATHO® HXD HapymeHie, —rOpOICKOMY YHDaBEEHID NpaBo
yerpammrTs ero ord jaxenbiimaro ormpaBmemia «oOmecTseHHCH
CHY&OH», TPHE YCIOBIM YHNATH €My CTOMMOCTH €ro nmpejpupiaris,
APYCEME CJOBaMH, IDAaBO Ha JOCPOYHHNE BHEYID KOHLECCIOHHAATO
mpexnpiaria. PasGopd aroro Bompoca, ®aks m BooGme Hoppos-
HEH aHanEss [paps M o0asamHOCTed CTOPOH® M nocubacTRiHA
UX5 HADYIIEHIS, BHXOXATH N3h paMors Hacroamed crarsm. M
noorasmaa ce6h Goxbe CKpOMEYIO 3ajatTy BHACHETh IOPALATECKYIO
NpRPOAY KOHNECCIOHAAro JOroBOpa, ONpeAbIHTH CYM[HOCTD H 3HA-
JeHie JXBYXH €ro OCHOBHHXD SIEMEHTOBh— KOHCTRTYTHBHAIO M
mopuararraro. Ha Bompock o gocpoumoms BEHEymb ocolGemmo
ApKO ckaswBaercd Heolxommmocts TOYHoA m onpexbiennofl xom-
CTPYRUiE EOHNECCIOHHATO AOTOBOPS ¥ HEYAOBIETBOPATEIBHOCTH
cubmannofi Teopim, npm KoTopoRl Kb TOPONCKOMY YOpaBIEHII,
KakD KOHNENEHTY, INPOMSBONBHO [pUIaraercd T0 MBpKa oprasa
BIACTH, TO MBpKa 9acTHATO COGCTBEHHUESZ, OTJABIIATO CBOE HMY--
MeCTRO BO BPEMEHHOE IOXb3oBaHie Apyromy xmny. CosepmemEO
OUeBHJHO, UTO WpEIATECRif xXaparTep®, ycxosia m npocabacreia
BOCpCUHAFO BHEyYNa OYAyT:> COBEDIMEHHO pASIHYHHMHA, Bb 38a-
BHCHMOCTE OTh TOro, DDEMBHAIOTCA I Kb HeMy HoJoKeHId rpa-
EIaHCKAr0 Opasa o005 ONHOCTOPOHHEME PACTOPKEHIH OroBopa
WIM NOJOMeHIA Uy6Imumaro npaBa o upaBoMmbpHOCTE aJIMBEZ-
CTpATHBHATO 2KT3 7 cBasamEOoE ¢b HEMT mMymecrseHHO# orebr-
CTBEHHOCTH.

IIpautrenie puwsmimcrEdeckAxs MacmTabOBD B JIOMOKEHiH
TaMb, TAB BB ABACTBUTENEHOCTH CyM{ECTBYeTH OTHOLIGHI® BAACTH
¥ moiuMAeHid, HemMbHie Y PODOZCKOTO YODABIEHIA Hajlexa-
IGUXE CPBACTBD i OHCTpare HCKOPEESRiA HEAOCTAIKOBDL W He-
ncupasEocref BB BammbAmEXE oOTpaciaxh Oiaroycrpoficrsa,
BBBPEHANXD UYACTHOMY UpeAUPHEHMATENO, HEJCCTATOYHOCT: MBpEH
cyieGHO¥ BAINATH NDOTHBH KOHIECCIOHEpa, HE COOMIONAIOWArO
yCIOBi HODMANRHATO JXOTORODA, HAXOHEN®, KPAfHAA HeACHOCTH
¥ H#eoumpeybaeHEOCTs DPABOBOTO TIONOEEHIA, KARD TOPOJCKOTO
yiOpapjedis, Takhk B KOHmecclomepa — BoTH mamboxbe kpynmnue
HejQUeTH IOCTAUOBEN Y HACh FOPOICKAXh KOHIECCIOHHHXD Hpei-
upinTi#l, OTH KOTOPOH CIPAjalOrs He TOABRO (UHRHCOBHE BHTE-
pecH ropofa, U0, rAABHEIMBD 06pasoMb, :KH3HEUAHEe BHTEpecH
Hacesenis. Pajumanssoe yiyamesie aTOro HONOReRiA efsa IH
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BOSMOKHO Gesh IOMONE 3aK0oHOXATeNs ¥ O0esb HaLIemame
yorpoenHoft amMmEmCTparusHOX locrmmim., Ho m cefivacs moso-
merie Owao 6w He ©Toab GesoTpajHHMD ¥ npumbHemie RoHmec-
cioEHOHl cHCTeMH Bh MYHRIUOANbHOME Xo0safictsh me Berphramo 6m
CTONb eRMHOAYIMHOA OTPUNATENbHONX oWBHEH, ecim OH YIANOCH
DpPOBECTA Bb HAMY MpPaBoBYIO EM3HbL CIBIYOMIA ITOJXOKeHis, Ha
Ham'd B3TNAXH, BHOIEE coBMberuMHA cF pbicTBynOmaME 3a-
KOHAMHA: .

1) RoumeccioHeps CTaHOBATCA BH CHIY KOHNECCIOHHAIO 10-
TOBODA HCHONHUTENeMB ORHOR 8D QYHKOIH, Jemam(dxs 1O BAKCHY
Ha TOPOJCKOMD CaMoynpasieHiH. I[OCKOIBEY OHB 6@ OTIPABIAGTE,
OHD DOJYMHEH® IocHbiHeMy, Kakbs oprany Biacrd. Bt cayuah
SBHATO HECOOTBBTCIBiA CO3TAHHATO KOHUECCIOHHEIMD JOCOBOPOMD
TONOKEHIA HYEIAMD TOPOLCKOFO0 HACANOHIA M BHSBAHHAIO DTEMD
06CTOATEeNbCTBOMT HapyMeHId npass KoBmeccionmepa, oHD mMBeTsh
npaBo TpeGOBaTh OTH rOpOXR, BH CHAY UPHHATHX® BME Ha cebd
rapanrifi, poswbmenis mMymecTBeEHaro ymep0a, HO He MOXKETDH
tpeGoBaTk oTMBEE mpasoMbpHaro axrTa BIACTH, HADYIIHBLIATO
er0 [OpaBa.

2) B BOpMaTUBHON YacCTH KOHHIECCIOHHATO XOTOBODZ FOPOJ-
CKOe yIpaBieHie, BB KaiecTBb Hy6imumaro HPeJCTABATENd Fo-
polckoro mHaceleHia, oopepbadert wmopuaisEHE m coorsbT-
creyomifi wHTEpecaM’  WOCIBIHACO DOPANORD BIAMMOOTHOMEHIR
MeELy KOHUecCioHepoMts H oOOmBarelaMd. VMB BOCTONHAITCA
HENOMOJBEW ¥ HpPOGBIH Bb 3AKIOIAEMHXD BME JKOTOBODPAX.
Orcrynnenie xoHneccionepa OTH UpeNyKasaHHHXD yciosit maers
TOPONCKOMY YUpaBleHilo Upaso TpeOGOBaTh OTH Hero BHAAYM He-
OpaBoMBpHO W3BIEISHHNXB WMH BHIOKG.

Mn orpanmumsaeMcs ycraHOBIeRieMs 9THXH OOMEXD NOMIO-
xenif. IlogpoGuaa paspaboTEa BODDOCORS, CBA3AHHWXD Cb HHCTH-
TYTOMB, HOCANIAMD Y HACH Ha3BaHie «HOPMAISHAIO0 HJM OCHOB-
HOI0 J0r0BOpa»—ONHA W35 OYeDeIHHXD 3aJalb Hamel mpugm-
gecrofl AmTEpATYPH, BACIYyRABAKMAS CAMar0 Cephe3HAre BEEMAHIA
OyOIAUACTORT B DEBAIMCTOBD. COTpYIHHUECTBO TBXH ¥ ADYTHXE
Bb 910 obnactm o6bmano O mauGoxbe nbHAHe pesyiAbTaTHL

Npod. N. Tanw.
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