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OcTagnenie 3akAafa Bb MoAbs0BaHin A0NHHMRR ).

l. 3arxasads 0e3s nepedauu—no 3GK0HY U 83 NPAKIMUKTD.

3aknapb JABWXHMOCTH YCTaHABIMBaeTCs Cb cobnoje-
Hiemb QopmansHOCTEH, MAM NYTEMDB MNPOCTOrO COrJalleHis,
HO no cOuleMy npaBUiy CONPOBOXAAGTCS mnepepadeit npepd-
MeTa 3aknafa Kpeautopy. TakoBb MNpHHUUNL npaBa BCBX®b
HapopoBb. Bb Tlepmanin nogb BrisiHieMb peuenuid oHb
6brh  Ocnabnesb M He MOI'b OnThb NpumEHeHb, Hamp. Kb
o6uweii unortexb. Ho, ¢b peakuieif nMpoTHBE YyKOro npasa,
3TOTH NPUHUMMB CTalb MPOBOAUTHLCA Bb Ka4ecTBb Halio-
HallbHaro, OCOOEHHO TPOYHO YTBEPXAEHDL OblIb Bb  TOPro-
BOMD ynoxeHin 1907 r., mojyyuBdb €lle PpaHbille BHpaXe-
nie Bbv § 1205 rpaxpauckaro ynoxeris. [lpesnee $paHuy3-
CKOe 1paBO 3HaJO TOJbKO OfHY ¢opmy o6e3neyeHis Tpe-
GoBaHill NBHKHMOCTbIO—Nepeaaqy BrajbHifs Bewjbio KpegH-
Topy Bt o6nacTsxb nucaHdaro npasa 4 Bb He3HA4YHTENb-

1) KpOMB JMTEpaTyphl yuedHoi H monorpadiit no sanoro-

BOMY NpaBY, Kb BHISICHEHII0 BONpoOCa '\loryT'b cyxuTh: Schon-

dorff. Materialen zur Frage von der Mobiliarhypothek v Zeit-

schrift fiir das Gesamte Handelsrecht. B, 68, S. 483 ff. Corres-

pondenz der Aeltesten der Kaufmannschaft von Berlin. 28 Febr.

' 1911, M 2, S. 52—34. — Dr. Diringer Bb Leipziger Zeit-
schrift fur Handels-Konkurs und Versicherungsrecht. 1. Juni

e 1911. Mo 6.— Gutachten der Aeltesten der Kaufmannschaft von
qmmlr, \ Berlin vom 15 Juni 1911 betreffend «Die Sicherungsiibereignung

{'4;. MY von Warenlager» Bb Leipziger Zeitschrift f. H.-K. und V.

. 1 Febr. 1912, N 2. — Prof. Dr. Hell wig. Glaubigernot Bb

: . (ISR Recht und Wirtschait. Okt. 1911.— Dr. Hirsc h. Die Ersatz-
. stiicke bei Sicherungsiibereignung von Inventar und Waren-
: / . 9)' i lager 8p Deutsche Juristen-Zeitung. Nov. 1911, Ne 22.—Klein-
‘| Ty ““ . . rath Die Sicherungsiibereignung von Warenlager B®  Leip-

1A ziger Zeitschrift fur H.-K. und V. 1 Febr. 1912, M 2. — La

- % Pl f;’f? vente et le nantissement des fonds de commerce. Texte et
lLfV 7L O A commentaire des lois de 17 Mars et 1 Avril 1909. Paris.—
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vomb uyucab mBcTb AbHCTBIR KyTIOMOBB Jl0llyCKanach HMoO-
TeKka [BMXHMOCTel, HO OHa He OkasblBaja BJSHISI HA
npasa npiofpbrareneii 3anoxcHHOR # He mnepefaHHOH Kpe-
puTopy sewu. Ob#crsyouiil gpaHuysckifi rpaxpaaHckiil ko-
NeKCh ¥ TOpProBoe ynoxeHie, no oOLieMY MpaBHAY, MpH-
3HATD JUUIb DPYy4YHOM 3aknangb. [lpyris  3anagHo-esponed-
CKif 3aKOHONATENbCTBA [PHMBIKAITL Kb [BYMb YXe Ha-
3BAHHBIMb, H, Bb YaCTHOCTH, IUBeilapckoe yjoxenie Bb
§ 884 nocraHoBndeTb, YTO BO BChxb Cyyanaxs, 3a HCKIO-
yeHieMb 0C060 YyKa3aHHBIXb Bb 3akoHb, 3aknagb ABHKH-
MOCTH COTpOBOX@ercs rnepenadyeil BnanbHis- Bewbio kpeau-
Topy. [lpakTHKa lepejayu 3aknajga KPEAUTODY [aBHO HM3-
pBcTHa ¥ pycckoMmy npaBocosHaHilo. Bb fyxosHo# rpamoth
15-ro Bbka ofuHb 3aBbuiarens cBuabTENBCTBYETD O TOMD,
UTO OHBb [ONOXHIB Yy CBOErO KPeAUTOpa «Bb TOMb Cepe-
6pb uenb 30/40Ty, 4eThpe TPUBEHKM fa MojyersBepra 30-
J0THHKa, fa M04Cb 3010Tb Ha yepesaTh Tecmb» (1472).
Bb nozpubiliinxb aktaxb nepefada CYMTAETCS €CTECTBEH-
HbiMb  YCNOBIEMB YCTAHOBJEHiR 3aknaja, W 3TO Kakb [0
yaoxenia llaps Anekcha MuxaitnoBuya, Taks» M Bb Ca-
MOMD YJIOXEHIH, KOTOopoe He Ge3b yMbicaa COMMXKAETH 3a-
xnagb cb noknaxed (ra. 10 cr. 194-—197). BauxpoTckid
ycraeb 1808 r. (4. 2 ¢T. 9) nocraHOBAseTHL O nepenadd
npeaMeTa 3akfaja Bb PyKH KpeguTopa, M 3TO Ke Tpebo-
BaHie cocraBnseTh comepxadie cT. 1671 Csopa 3aKOHOB®B
rpaxfacknxb. [lo  y3akoHenisiMb ryfepHid ocT3eHCKMXDB

Dalloz. Monatschrift fiir Handelsrecht und Bankwesen-Stcuer
und Stempelfragen. 1911, No 3, S. 91 ff. — Prof. Dr. Oert-
mann. Zur Frage der Sicherungsiibereignung p®b Deutsche
Juristen-Zeitung. Okt. 1911, M 19. — Sicherungsiibereignung
eines Warenlagers sb Correspondenz der Aeltesten der Kauf-
mannschaft von Berlin. 31 Juli 1911, N 7. — Dr. Schén-
dorff p» Deutsche Juristen-Zeitung 15 Mai 1911, M 10. —
Deutsche Juristen - Zeitung 1911, MNe 9, S. 649 — 650.
B pycckoit nurtepatypb pokHn  6HTh  oTMBuennm: bBy-
raesckili. Ilpo6nema 3ancra psuxumocti. Ilpaso. 1910,
N 4. —To#tx6aprs. 3anorb pgeuwumocth. [lpaso. 1909,
N 25,26, — A, Kamunka 3anors ABUXHMATO MMyL(ECTBA.
MNpaso. 1909, N 42. — A. Kamunka. Bonpocw 3axnajna asu-
kumaro umywecrtsa. [Ipaso. 1611, N 34, 35. — lWenpgop ¢ 1.
Semnepbnie u mobuniapunii kpeants. [lpaso. 1909, N 26, —
Codiss Puuxesuus. Kb Bonpocy o Sicherungsiibereignung
BL COBpeMeHHOMb rpaxpaHckoms npasb. [Ipaso. 1913, Ne 16, 18.
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¢b 1889 1. Bb OTHOWeEHIM ABMKHMOCTEH Aonyckaercs
TONLKO 3aKnafb ¢b nepepavedt (ct. 1336 no npoa. 1890 r.),
1 MNOTeKAa BO3MOWHA JIMWb JNs  HeABMwuUMOCTeH (npum.
kb 1. 1357 no npop. 1890 r.). O6uwee ynoxenie Puu-
ASHAIM  nepejauy npeAMeTa 3aKiaja npepnonaraeTs Bb
cr.ct. 1, 3, 4, 5 rnasn X otbna o Toprosib. MpaxnaHckiti
KoleKcb rybepdiit Llapctsa lMonbekaro b ¢t. ¢1. 2071 u 2072
NOBTOPAETDL TO CaMOe, Y4TO 3HAYUTC Bb cooTBbTCTBYIO-
IHXb CTaTbaXb PPaHLY3CKAro YioseHis.

TpeGopanie QakTUyeckoli repefayd  3akKjajbiBaeMoii
BeWH KPEeAHTOPY OfHaKO e He Ge3yCnoBHO 00a3aTeNbHO.
Tak®p, Hanp., no repMaHcKOMy npaBy, 3aKlajnBaemas Bellib
MOXeTb OuTb MonoxeHa nogb o6Wift 3anopbL KpeauTopa
H ROMKHHMKAE, WIH Xe MOXeTb OblTh NepejaHa Ha XpaHeHie
NOCTOPOHHEMY suuy. <dakTHYecKOd rlepefayd 3axnaga BO
sranbHie KkpenuTopa He NPOU3BOANTCA H Bb TOMb cayuasl,
KOrfna Bellb KO BDEMEeHU YCTaHOBJEHIS 3aknaja HaXxopuTcs
yXe Bb HelOCPeACTBeHHOMB BrafbHIM TpeTbsiro sjuua, Ko-
TOPOMY MpeAnoIoKeHO OTAATb ee Ha xpaHeHie. To xe camoe
umbeTs MBCTO, KOrpa 3aknajpmiBaemas Bellb COCTOMTDH Bb
HEeNOCPeACTBEHHOMD BAafbHIM KpeguTOopa, y KOTOparo oua
M OCTaHeTCs Ha Bpems 3aknaga. OnHako xXe, 3TH cCilyyad
§§ 1205 u 1206 repmanckaro yiaoxeHis [alOTb IOBOAB
FOBODUTb He CTOJIbKO 06b MCKJIIOYEHiH M3b 0OpaBuia o
peanbHoit nepepaub, ckosibko 06b  ocnabaenin ero. Ciopa
K€ OTHOCHTCS JaBHO u3BBCTHOe (paHLY3CKQMY TOPrOBOMY
npaBy WM BCBMDB ApyrMMb 3aKOHOAATeNbCTBaMb [10JIOXKeHie,
B'b CHJIy KOTOparo 3aji0CHHBIE TORApPH HE MOCTYNAOTb BO
srapbiie KpeAHTOpa, CCIH OHM HAXONATCS Bb TOBAPHHIXD
CKAajaxb WA Bb MYTH.

Ho npaso 3HaeTh W HacTOALLis HCKIOYEHI U3bL NPHH-
uuna peanbHoH nepefayu. Yxe Bb cpefnie Bbka ponycka-
Nlach WNOTeKa [BMXHMMOCTH, Kakb, Hanp., Bb ciyyab 06os-
MepeH, 3aliMa noAdb 3aknagb Kopabna M 3awnaza HBKoOTO-
PHXB MPEAMETOBD, MOJb30BaHiE KOTOPHMH NpPEACTABAANOCH
HEOGXO[UMEIMD COXPaHUTL 3a [OMKHUKOMB, KAKOBH, Hamp.,
opyais npoussojcTBa. [lpycckoe 3emMckoe ynoxeHie, Bb
§ 271 1, 2, nomyckaeTs CHMBOJNMYECKYI0 nepefadyy Thxb
Beleil, KoTopus, MaxM no npupcab He nOnycKawTbL peant-
HOH nepefayd, WMNH Mepefjayd KOTOPHXB He Tpebyerh 3a-
KOHb. Bb l'epmaHiu Cb faBHUXB MOPL M A0 HACTOAILAroO
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BpenenH Ge3db nepefayy yCTaHaB/MBAGTCs 3alor'b  CyAOBD
(§ 1260 rpaxp. ynox.). [pyroe MCKJIOueHie  KOCBEHHO
BHTeKaeTb M3b 3a40ra HEIBIKMMOCTH, O6HHMawWaro cobof
oTAbNbHES NPOU3BEREHIA M COCTaBHHS 4HacTH yu4acTKa, a
paBHOE NPHHAMIEXHOCTH: eC/IM MPUHAIEKHOCTH H Npous-
BefeHis SBASIOTCS ABMMKUMOCTSMH, TO, NOAUAjas NOAB HIIO-
Texy, OHM OGpeMeHSIOTCS 3aK1afoMb 6e3b nepexoja BO Biia-
nbuie kpepurtopa. Orcryriesie oTh obuwaro npuHuuna, ro-
BopuTb npod. Kacco, ewe spue obHapyxHBaeTcs Bb Mpyc-
ckomd 3axonh o zanork wenb3ubxb fOPOFb, HMYILECTBO
KOTOPHIXb COCTABIACTD COBOKYIHOCTh, TOANAfaWyo MoAb
unotexy 6c3b paznudis HEARMAKUMOCTH M JBMXMMOCTH; 3a-
OFb TAaKoH COBOKYNHOCTH He TMPEMNsITCTBYeTH OOpauieHin
NOJBKAHOIO COCTaBa, TaKbh 4YTO BaroHH, NpuHajiexauie
3aN0rofaTeNno, MOryTh LHDKYyIMpoBaTh 10 BCEMB AOpOTaMb
Espont (noustie o 3anork ctp. 215). Orcrynnenie oTb
FOCHOACTBYIOLIArO TMPHHUMNA Bb ITHXDB Cly4asxb He MOA-
nexuTh comubHilo, xoTa, kakb rooputb Schéndorff (Z. f.
HR. 560) sospaxas npo¢. Kacco, ykasanHoe pacluupenie
UIIOTEKH SIBISETCSt JMiIb TOCTBIOBATENbHHMD MPOBCAEHIEMb
NOHSATIS MNOTEKH HEBHXHMOCTH. HesaBuCHMO OTB MOp-
CKOH MNOTeKH, BO paHLin [aBHO YXe paspabaTHBAETCH
upes gage sans déplacement, nonyuuswias CBoe BhHIpaXeHie
etle Bb npoexth 1856 T

Bt 1898 r. lionst 18, Tamb Onuib  U3falL  3aKoHb O
semnenbibueckixb  BappaHTaxb, CMBHeHHbH  3aKOHOMD
30 anptna 1906 r., no KOTOpOMY CeAbCKiH  XO35IMHD  MO-
WeTb 3aHMMATbh AeHbTHM TNOAb 3eMiefbiibyeckie WM NpOMbi-
[WleHpsHe NpoAyKTH 0esb nepegayu KPEAMTOpY snapbHis
amy. Schondorff cinTaeTh KnaccHyeckodf CTPaHOW HMOTEKH
asmxcumocteid Ulsefiuapiio, rab 3TOTH MHCTHTYTH Toayyan®
TO OAHy Opramusauilo, TO APYryio, TO pacupanb o6nacTb
pkicTBis, TO cywuBanb. Ilpn BupagoTkd npoexTta rpa-
KIAHCKaro yJoXeHiss WIOTeKy ABHXHMOCTH npeanofarainoch
pacrpoOCTPaHWTh Ha 3HAYUTENbHOE 4HMCIO NPEAMETOB®, HO
no § 885 wgeiluapckaro ynoXeHis TONbKO 3aknajb CkoTa
BL oGeaneyenie Tpefopaniil onperbieHHbHXDb KPEAHTHHXD
yCTaHOBJIEHIl ¥ TOBApHILECTBL MMPONU3BOAUTCA 6e3b Tepe-
naun npeamera sakiaja. Ha ocHopanin § 886, cobcTeeH-
HHKD MOXETDh YCTAHOBMTb Ha 3a/l0XMeHHYK YXe Belllb [0~
NOTHHTENbHHH 3aKnagb Cb YCIOBieMB, 4TO KPemuToph Oy-
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5eTb onosbuweHs 06b 3TOMD M OpCAYNpexieHb, HTO Bb
cavuab ynuatel OHb 00s3aHb OyAeTh fepefaTh Beuls BTO-
pomy KpeauTopy. 3aThmb, coriacuo § 805 3anorn Heneu-
WHMOCTH OGHHMASTb KaKb 4acTH, TaKb W eq [PHHALIEKHO-
cti. Takumb 06pa3zomb, H NBHXUMOCTH, MOnaBwis Bb 3a-
70re BMECTE b HEABHKMMOCTLIO, OCTAOTCR BO BragbHin
nOMKHUKA. 3aknafb OBIKHMOCTH 6e3b nepejnadu BaapbHia
KPGAMTOPY VCTAHOBNEHb KaMM(DODHCKHMB TIPaXJAHCKHMD
vioWeHieMb WIS JIOKOMOTHBOBRD, MAlUHHbL W Mpodaro mo-
IBU/KHOFO €OCTAaBa, sl TMapOXOJHBIXb MalldHb, MexXaHd3-
MOBDB, YNOTPEGNSIEMBIX'h MAlUMHHCTAMM, JHTelllHKaMH H pe-
MEC/AEHHMKAMH, VI8 TOPHO3aBOACKHXDB U THMOTPAPCKUXD
MallMHDb, Ans npodeccioHanbHEXDb OUOAJOTEKD, HHCTPYMEH-
T0Bb 3emiembposb, Bpaved W FAHTHCTOBbD H JUIA MHOTHXb
ApYrHXDb NpeanMeToBb. [lo aurnifickums 3axonamd 1854,
1878, 1882, 1890 u 1891 rr. jonyckaeTcs 3axianb 6esb
riepefayd BRafgbHis—Bb OTHOIWIEHIM TOBAPOBDB, AOMallHe
yTBapH, MAOAOBb, MallMHb X HBKOTOPHXb APYrHXb fIpef-
MeTOBD, Cb HCKIIOUeHIEMD® TaKiXb, CTOMMOCTb KOTODHXD
HE MpeBbIlIAeTh TPHAUATH QYHTOBB CTEPIMHIOBD.

PyccKoe 3aKOHOZATENbCTBO 3HAeTh HEBCKONBKO HCKIO-
yeHiii M3b npaBMia O peanbHOil nepepgaub npegMera  3a-
knapna. Takb, cornacHo cT. 8 pasg. [V ycT. Kpem. u3a.
1903 r., TocynapcreetHbiif, 0aHkb MOXETb OCTaBlATb Bb
110JIb30RAHIH MM HA XpaHeHiH 3aeMIMKOBD MPUHUMAEMBIS
OTb HHUXbL Bb ofe3neyedie HX'b 0043aTEALCTBD, HBHKH-
musi Wmylecrsa. [To cratsb 96 pasp, X ycT. Kpem., CCYAH,
BHJABAEMbIA  YYPEXAEHIAMM MenKaro KpeguTa Ha npio6ph-
TeHie MHBeHTaps, MOrYTh OHTH oGe3rieynBaeMuw npiobpbrae-
MBIMH MDEJMETaMH, Cb OCTABJeHieMb HWXE Bb M0/b30BaHiH
zaemiunka. Crtaths 139 pasg. IV yer. kped. usn. 1903 r.
npefoctasiseTs ocynapcrserHomy OaHKy OTKPHBATH Kpe-
IATH fOCpeRHMKamb: 1) Anst BbAAYM MEJKHMb 3eMieBja-
1BIblaMb H apeHAATOpPaMb CelbCKOX03AHCTBEHHBIX'D umbHiH,
KpecTbsiHaMb, KYCTapsiMb W peMeCieHHUKaMb CCyAb MOA4b
3aKnangb NPeMeTOBb MXb MPOM3BOACTBA, a Takxke CCYAb
#a o6OpOTHHMs cpeAcTBa W Ha npio6pbTenie uHBeHTaps;
2) A Bb@YM CCYLb MONB HAXOAAWiecs Bb MNyTH HIH
npenasHayeHHbie Kb nepeoskb ToBape. OGesneuusamilie
TaKis CCyAbl MpeNMeTH 3aknaja OCTaBASOTCS Bb pYyKaxs
33EMUIHKOB, YTO OYEBHAHO M3b CT. 142, MO KOTOpO# 3eM-

:
;
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CTBO, KaKb TNOCPEAHHMKD, HeceTb OTBBTCTBEHHOCTb 3a Iih-
NCOThL M COXpaHHOCTbL 3aknanosb. flo crareb 101 paszn.
X1 ycr. xpen. npepctasiaseMble FOPOACKHMB OOLIECTBEHHLIM D
6aHKaMb BB 3aj10rb TOBApH JOMKHH ObTh CHIOXeHbH Bb
TOMBL camomb ropoab, rab paxogutcs 6aHKb, Bb NpHHag-
NeXalluxXb 3a/0rOfaTeNi0 MAK HaHATBIXD WMb KIAKOBHXD,
MarazuHaxb, IU60 APYrUXb 6e30nacHbXb MOMBUIeHisXD, U
3a ero we kapaynomb. CornacHo crateb 12 npunoxeHist kb
cratbb 149 (npum.) ycr. Topr. no npop. 1906 r. npaBuib
0 Bugayb ccynb Ha npio6phreHie BHOBb IOCTPOEHHBLIXB Bb
Poccin W3b pycckuxb MaTepianoBb [epeBSHHHXD W MeTall-
JIMYECKHX'b MODCKHXb TOPrOBHWXb CY[AOBb—CYyAR, Ha npio-
OpbTedie KOMX®B BhJaHa CCyla, cCIyxaTb obGe3nedyeHiemb
00513aTeNbCTBD 3aeMUWBKOBD Mo ccynb, HO, cocTos Bb 3a-
kaank y KasHbl, OCTAOTCA BDb NOJb30BaHIM 3aeMIIUKOB®.
Oco6uit npasuna o 3sakianh cyaosb cosepxarca Bb  HHH-
JASHICKOMD Mopckomb ycrah 1873 r., uss §§ 10 u 11
KOTOpare BH/HO, 4TO MO HCTONAHEHIM 3amMCH BB Kopabenb-
HBIH peecTpb, KPEAMTOPDb MONb3YETCH 3aNorOBHMb MPaBOMD
Ha cynHo 0e3b nepefayu ero. Bb whckonbkuxb cnyyasxs
HBTHL NpAMO  BLIpaXKeHHAro [O3BOJIEHIA 3aKOHAa OCTaBJSTh
Bb PyKaxb JOJKHHMKA TNPCJMCTH 3akiajna, HO TakoBoe ocTa-
Bieuie kakb Oyaro OB MOJYanueo jonyuieHo. Taxb, Bb pu-
Baxb pasBHTIA KacnifCKHXb BOJBHHXD [IPOMHICJIOBDL Bb
AcTpaxany, Npu ynpasleHid PuOHBIXD W TIOJNEHBUXB [1PO-
MHICIOBL  €CTb  BCMIOMOraTelbHas i MOPCKHXb  JIOBLOBB
kacca. M3b aToi kaccH BbIJAIOTCS CCYABM MOAL 3a/0rb MOpP-

CKHX'b JIONOK®D (CT. 786 M Cn. yCT. cenbCK. X03. u3pn. 1903 r.). Hu -

OHa 3L cTaTel He rOBOPUTD 06%b OCTaB/NeHIU 3aN0XKEHHHXD
NONOKD Bb NONb30BaHIM 34eMUIHKOBDB, HO Bb BuAy Uhau
3akjiajla ¥ npuHKHMaembixb MEpb ofearneueHiss HCIPABHOCTH
NOJKHMKA, HeW30BwHO NpepnofoxHTL OCTaBNeHie 3akiana
Bb pyKaxb Ao/pkHMKa. lo cT. 79 nonoxeHis o xas. nopp.
1 noct.,, u3f. 1900 r., 3aknagb MOpPCKUXB H PBUHBIXB Cy-
L0Bb 145 ofe3neveHis o00s3aTeNbCTBb YAaCTHHIX'D JIHLB Cb
Ka3HOI0 COBepLIaeTCsl NpefcTaBieHieMb Bb TO MPUCYTCTBEH-
nee mMbCTO, Cb KOHMDb OHH 3aKJIOUHIAM JOrOBOPH, Hannie-
XKalaro cBHAbTeNbCTBA O NPHHARJIENKHOCTH M JOCTOHHCTBE
HXb, PaBHO Kakb H O CBOOOLHOCTH HMXb OTb 3anpelieHis.
Bb TOMB Xe nonox. O Ka3. MoAp. M MNOCT. NpegycMaTpu-
BaeTcs cnyyail oleaneyenis 3amaTka, KOTOpH BHAaeTCst
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H3BO3YHKaMDb TIpH 11epeB0o3KE HMH Ka3eHHBXDb TaKECTeH,
NpHHYMaeMEMH OTb HHXDb Bb 3aKlalb J0LIAAbMH U TOBO3-
kamu. [lo MOpCKHMMD mnepeBO3KaMb [PHHMMAIOTC BB 3a-
Knaab 3acTpaxoBaHHbe kopa®iaM M cyga, a no phuHHMB—
u pbunbia cyaa. llpu nepeBoskb MeTaminieckux’sb TAXKecTei
Cb YpajlbCKHXD 3aBOJOBDL TMAapPOXORHBIMH 06WeECTBaMH TIPH-
HUMAIOTCS BB 3aKnajb, s obe3reyeHis 3afaTOYHHIXD fe-
Her'b M HCAPABHOCTH NepeBO3KH, MpHHAAIeRallis UMb CyAad
u Oapxu (ct. 78, m3g. 1900 r.). Hakonews, Oojgmepes,
Kakb [LOroBOPD [eHeXHaro 3aliMa nogb 3aknagb Kopabns,
Heu30bxKHO npepnonaraeTs OCTaBieHie 3aknafga Bo BAanbHiM
saemuluka (cT. 429 can. yer. Ttopr., u3n. 1903 r.).

Mp. Cenars Bb phuenin 1912 r. M 53 nonaraers,
YTO 3aKiajb MODEXOAHbIXb CyNOBB BOOGLUE He MOAYMHSETCS
nBHCTBiIO 3aKOHOBDL IPAXAAHCKUX'b, TAKD KaKb MOPEXOAHHS
Cyna Bb OTHOWEHIH YCTAaHOBJEHIS BeUIHBXDb [PaBb MOAUH-
HSIIOTCA Clelia/ibHbiMb Y3aKOHeHiAMb yCTaBa TOProBaro, u
aroMy He wmblaeTs fAaxe HauMeHOBaHie CYLOBBL HBHXH-
MOCTAMM Ha-psaly Cb [JpVFMMH npegvMeramu Bb cT. 401
4. 1, 1. X. OrtcyrcTBie Bb 3aKOHaX'b [PAXNAHCKHXD 0CO-
6aro ynoMHHaHis O TOMb, YTO 3aKAaflb MOPEXOIHHIXB CY-
A0BB BOO6UIE, a He TOALKO Ha OCHOBAaHIH CrHeljiajibHbLIXb
y3aKOHeHiH, ykasauHbixb Bb TpHM. 21 3 (o npox. 1906 r.)
Kb CT. 1663 cuxb 3aKOHOBL, H3beMJeTCSl H3b NBHCTBIH
061HUXD MOCTaHOBAEHIN 0 3aknanb NBUKHMBIXDL WMYLUECTED,
MOXeTb ObiTb 00BbsicHeHO THMb, 4TO NMpPaBOOTHOIEHiA, OT-
HOCSILYACS Kb MOPEXORHHMb CyiaMb, Boobuie onpeybisiiorcs
He 3aKOHaMH TDPaX[GaHCKHMH, a YCTaBOMb  TOPTOBbIMb.
TlpaBra, Bb ycTaBb TOProBOMB He HAXOQUTCA MPSIMOro
orebra Ha BOMpoch o 3ajitorb, HO 3TO He COCTABAAETH
npensiTcTBis Kb paspbuieniio ero no obujemy ayxy Hao6pa-
XEHHBXb Bb YCTaBh 3aKOHOMOMOXEHIH 0 MOpeXOMHHIXD
TOProBHXb cygaxb. Mcxoas u3b TOro 06CTOATENBCTBA, UTO
npu nepexoph npasa COGCTBEHHOCTH HA MOpPEXORHHST CyAa
fIepBEHCTBYIOLlee 3HA4YeHie NpHJAETCs He CoBeplleHio akrta
KyNAiu-npojaxH, a nepenayb nokymupky kopaGenbroit xpb-
noctu, CeHaTb CcuMTaeTh HeNpUMBHUMBIMbL Kb MODPEXOM-
HHMb CYyAaMb OCHOBHOrO Hayaja rIPaXIaHCKUXb 3aKOHOBB
{ct. 534 4. 1, 1. X), nmo Koropomy BaankHie sBasieTcs
BHEWHYMb MPU3HAKOMDb M J0KAa3aTenbCTBOMB TpaBa co6-
CTBEHHOCTH Ha OHyKW. ThMb cambiMb nafaers raasHbiilee
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OCHOBaHie JONYCTHMOCTH YCTAHOBJIGHIs 3aKNafjHOro Ha JBH-
®HMO® HMYyLIECTBO rpaBa He HHaye, Kakb Bb BURb Takb
Ha3pIBAEMAro PydYHOro 3aKnaja Cb lepejayerd 3aKiafxBaeMoi
Beuld BO BhaabHie 3aumonasua.

TakoBW HCKIIOUYEHis U3b NpaBuia o nepegayb Bo Bna-
nbuie xpeputopa npesmera 3aknaga. O60poTh M mpakTHKa
PACUIMDHAN CMHCAb 3aKOHOBb, YCTaHOBMBIIMXb HCKIIOYEHIs
W NpiyMHOXHIZ MXb HOBWMH. Takt Bb [epmaniu nonyuuna
wupokoe pacnpocrpatenie cubnia Sicherungsiibereignung,
3aKI0YA0IWANCT Bb TOMB, YTO KPepuTOp®s npiobphraers
npap0 COGCTBEHHOCTM Ha Bellb JOKHHKA, [IPEROCTABISAS
aToMy nocabpHeMy HeENOCpejCTBEHHOE prafgbuie Belbio MO
Haiimy, ccynh, uau wuHomy mofoGHomy ocHoBaHio. [locab
norauiesis f01ra KpeAMToDb 0053aHb BO3BPATHTH COGCTBEH-
HOCTb Ha JaHHYylo eMy [is o6esredyedis TpeBGoBaHis Bewp
NOMKHHKY, @ LOKHUKD MMBeTh—HIH JIM4HOe, MMM Bell-
HOe—TIPABO TPEGOBATH BO3BPATA OTYYXAEHHOH Beln. SiBassch
oT4yxaeHiemb 1o Gopmb, sra cybaxa no cyulectsy npen-
cramnseTcs obe3neyeHiem» H HMBeTs Bb BuAy obepeub
MHTEPECH KPeAUTOpPOB'b, OCTaBASIOWMXb BragbHie 3aknagu-
paeMoil UMb Bews 3a ROMKHHKaMH. Mcxb  cofcrsenHHKa
grnonn rapaHTHpPYeTh KpeguTopa MpoTHBbL BO3MOXHAr0o OT-
yyxaeHis Bewd JomKHUKOMb. Takis CABAKH NPAaKTHKYITCA
u Bb llseiinapin. Yro kacaetca Pocciu, 10 cabaka oruy-
KIeHis cb ukisto ofesneveHin ocobesHo oTMByeHa Bb
oTHOwWeHin phuynbxb cygosb. CynoBoi KpejuTb CTpajaeTs
OTb TOrO, 4TO cCyAe6Hus Mbcta TpebyloTsb s 3aKkiaja
napoxonoBb H ApYyruXb pPhHUHHXDL NEpPeBO30YHHXDL CYLOBB
6yKBaJibHAro, HO BB aHHOMDb C1y4yab HeBO3MOXHAro, uCnon-
nenia QopmanbHocTeit crareit 1668—1671 4. 1, 1. X.
M Take Kakb HOTapiycWl COBEPIUEHHO OTKa3bIBAIOTCA OTD
coBeplueHiss AOroBOpPOBL MO 3aKnagy CYynoss, TO CyAoBna-
pbabl M obpatinch Kb ¢ukTHBHOU nponaxd uxb. [as
nofydyeHia CCyAH MONbL 3aKjiagb MapOXOja COBEpLUAETCs
ero Npojaxa, Cb NPAaBOMB [OMKHHMKA HA BHKYMDL TMyTeMb
ymiate 3aHATOM CyMMH, W Bb TO e BpeMs 3aKMO4aeTCs
apeHAHHH NOrOBOPb, Bb CHIY KOTOPAro mnonb3osaie napo-
XONOMb ocTaerca y pomxnuxa. Cyne6uoit npaxrtuxb cra-
BATCA Bb ynpekb Gopmanuamb. Ho ne Bcerna u He BO BCBXD
cnyuasXb OHa CTPOrO OTHOCMAACh Kb (OPManbHOCTAMD
cratb 1671 4. 1, T. X. Mp. Cenars Bb papb pbuenid,
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HayuHas Cb 80-Xb rof0Bb, MPOBOAUTL MuICAb, YTO (AKTH-
yeckas fepefaua 3aKnajga yCTaHOBAEHA /MWL Bb HHTepe-
caxb KPeHTOPa, H OTb HEr0 3aBHCHTb—TPef0BaTh TaKYylO
nepefaiy HAM OCTaBHTh 3aKialb BO BAaAbHiK ROMKHUKA
(1872/975, 1875/321). Bb nepsoMb U3b ABYXb [pPUBEAEH-
Huxb phieniit ITp. Ceratp npu3Hans NpaBUAbLHHMD 3aKialb
3aBOLCKUND MAliMHDb, OYEBULHO OCTABABLUIMXCS BO BrafgbHiu
nomxuuka. Bb npyroms caydab, xorga gbno wio o crpoe-
HiM Ha uywoil 3emnd, CeHaTb HaWlenb QAaKTHYSCKM He-
OCYLIeCTBUMbMT Hanoxenie neyateil W nepenayy sragbHis
(1875321, 1901:6, cp. 1876/273). Crpemnesie Kb CBO-
6OMHOMY MCTONKOBAHIIO NpaBHAb 0 Nepefadb 3aknafga MOKHO
noaMbTiTe . BB phuledin 1897/80, rpb [ip. Cenartsp Bu-
CKa3wBaeTh MONoweHie, 4To JjbcHHe MaTepiand, MOny4eH-

" HHe ¢b 3anoxennaro umbHin BB KauecTBh IBHXKHUMOCTH

[POLOKATD OCTaBaThCA NPeAMETOMb 3aKjiana, HaXOAich
g0 Bnaabuiv pomxHuka. CygeGHbid fenapraMeHTh CeHaTa
Bb phuwenin 9 mapra 1909 r. yTBepxaaeTb, 4YTO TOPrOBbIA
o6opoTb BHpaGoTank 0coluii TuMb 3aidma-—ccyly TnOAb

‘3aKjalb TOBapoBb Cb ocTaBjleHieMb 3al0XeHHBXb npeg-

METOBD Bb pyKaxb 3aeMUIMKOBDb. TaxoBsl, HanpuMbpb,
ccyAsl nogb OpyRis MNPOM3BOACTBA WK CCyAA CeIbCKHMDb
X035eBaMb MONb oOesneverie OyRywlaro ypoxas 4 T. M.
Eue aBTopyl MpoekTa PaAaHCKAro ynoweHis OTMBTHIH
(Ku. HI 1. II, ctp. 651 cnn.) mNOpSIROK® OTYyXJeHis U 3a-
Knaja Cy0Bb, BoipaboTanHbil PHKCKOH cye6Hoit npakTHKOi.

1. [miicmeumenens-au 30x1a05 0€35 nepeoauu SAAODHIA
61D NPECYCAOMPILHHUIXS 3AKOHOME CAYHAE6E?

3aknanb OBHXKHMOCTH 6e3b nepejadu npeiMera 3akiana
KPeauTopy, PaBHO M OTuykJeHie Bewn Cb Ubablo 06e3ne-
YeHis 3aHUMaTHL lopucToBL: 1) ¢b Toukm 3pbuia cooT-
BBTCTBIZ MXb 3aKOoHy M 2) Cb ToukH 3pbuis 3akoHOAA-
TenbHOH TONUTHKH. BTOpas xacaeTcs Kakb YCTaHOBJCH-
HBIXDb 3aKOHOMb HMCKIOueHi u3b ofujaro mnpasuna O pe-
anbHo#f nepepaub, Takbp U Cy4aeBb, TMPU3HAHHBIXD Cyne6-
Hoit npakTukoil. [NepBas xe Touxa 3pbHis NpUIOKUMA NHILL
Kb AEATENLHOCTH CYROBL. 3ABCh MH OCTAHOBHMCS HA CO-
OTBBTCTBIM CYReOHOH NpaKTHKH 3aKOHY.

Jlsa HanpasneHis pa3nbasioTh HBMEUKUXDB OPUCTOBD.
MpakTHka BHCLIATO MMIEPCKAaro Cyaa onupaetcs Ha § 223




Abs 2 repmaHcKaro rpaxkKiaHckaro YJOXeHis H TBepRo CTO-
HTb Ha TOMB, 4TO § 1205 ynoxeHis He MOXETb CUMTATHCH
3aKOHOMb TIPHHYAUTENbHHMb. 3a 3aK0HHOCTb CEBikK Siche-
rungsiibereignung BbICKa3bBaOTCS ¥ TaKie IOPHUCTH, Kakb
Gierke, Oertmann, u3b koTophxb nocnbasiii gornyckaers
BO3MOXHOCTb 310ynotpebneHii Bb oTabiibHLIXD Clyyanxs,
HO ans 60pbbbl Cb HHMW CUMTAeTb [OCTATO4YHHIMBL 00pa-
lleHie Kb O6WMMB NPaBOBHIMBL CPeACTBaMb. IOpHUCTH, Cuu-
tapulie Sicherungsiibereignung He cooTsbTcTBYWOWEH 3a-
KOHY, BbIHYMJeHH 06paulaThcsd Kb TBMD ke CTaTbiMDb YNO-
JeHis, KOTODbS TPHUBOAATCY Bb 3aWUTy ChbBiKM, HO noab-
3YIOTCR NpPH 3TOMD HHOH MOTHBHPOBKOH. Brpouyemb, paHb-
e BCero Ajs AokasaTenbcTBa HegBHCTBHTENLHOCTH 06e3mne-
YNTENbHArO OTYYX[AeHis Bewled OHIO yKa3aHO Ha APHTBOP-
HHU XapakTepb cABAKH: npuTBOpHuHA cAbakH  HeabHcTBU-
TeNbHH, TaKb KaKb Y4YaCTHHKM HXDb HE XKeJaioTh TOro,
YTO OHM BHCKa3biBAlOTH BO-BHB; OHM MAM He XOTATDH HHUKa-
KOW cnbnku, und kenaioTb 3aKM04HTh CABAKY KWHOro posa.
Onnako ke, HeMHOrie IPHCTH CUMTAIOTH NpaBHILHOH Ta-
kywo xBanudukauilo Sicherungsiibereignung. Itu cpbaku
HE MOTYTh ObiTb MOABeJeHH TOLb MNOHATiE NPHTBOPHLIXD,
TaKb KakKb HCTHHHOe HambpeHie CTOpPOH® HanpasiieHO
30bch UMeHHO Ha oTuykfeHie npeimeTra obe3neyeHis BB
COO6CTBEHHOCTb KpeauTopa. [lo MHEBHIIO ApYyrUxb 1OPUCTOBD
Sicherungsiibereignung npunagnexuts Kb rpynnd cpbioxs
PuRyniapHuxs, MMBIOIKHXD 3HAYMTENbHOe BHBUWIHEE CXOA-
CTBO Cb TNPHUTBOPHBLIMH, HO OTIHYAIOWMXCH OTh HUXb CBOEH
ubnabio u lopuanueckod npupopoil. 2Kesas posbputh Apy-
romMy nuLy B3biCKaHie no 00s3aTeNbCTBY, # YCTYNamw Tpe-
6oBahie MO 3TOMY 006si3aTeNbCTBY CBOeMy HOBBpeHHOMY H
ThMb cambiMb Abnaw ero kakb 6Bl CaMOCTOATENBbHO yMpa-
BOMOYEHHHMb Ha B3nicKanie. Ha ocuoBanin ocobaro po-
roBOpa TOBapUIb COFAalIaeTcs, uTOOB MPUHHALNEXKAllee
TOBAapMINECTBY HMMYLIECTBO  YMCIMIOCH MOMMB. BmbBero
TOro, 4T06H  3aMOXUTL CBOE HMYILECTBO, § nepe-
Bald ero BPEMEHHO Bb COGCTBEHHOCTb CBOEMY  Kpefju-
Topy. Bch atu cpbnku 6ynyTb QunyuiapHumMH, T. €. OCHO-
BaHHHMM Ha ocobomr noBEpiM, Takb kakb 38Bcb ofHa
CTOpOHa nepefaeTsb Apyroil Gonbie, uybmb BHAMMas wbab
oTHowenit TpeGyers. [lepeycTynueb TpeboBaHie, no KoTO-
POMY HYXHO JIHIUb NPOW3BECTH B3bICKaHie, NepejaBb Belllb
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Bb COGCTBEHHOCTb, Bb TO BpeMsl, Kakb Hajo OHIO JHWb
YCTAHOBUTH 3ajOrb, JHUO He COBCEMB JuluaeTb cebs 0pH-
Auyeckoit sawuTh. Ho 3Ta 3amuTa BO BCAKOMDL cayyab He
HACTOJILKO CcUNbHA, 4ToOb BhoAHE napannsoBaTh NpaBo-
Mouisi TOro, KoMy TpedoBadie Wiau HMyluecTBO ¢uayniapHo
nepegano. M, Tbmb He menbe, efBa JIM MOXHO CYMTATb He-
3aKOHHBIMB MIM XOTS1 O TOAbKO HeCOOTBETCTBYIOWHMD
Ro6pbMb  HpaBaMmb nojo6ioe cornawexie. Ho Henbss He
npH3HaTh, uTo duayuiapHas cabika, ONHHAKOBO Bb ITOMD
OTHOLIEHIM Cb NPUTBOPHOH, MOXeTb OKA3aTbCsl HeRbHCTBU-
TenbHoM N0 ToH npuuunb, uTO GyAeTh NPHUKpHBATH COGOI
Heno3BoNeHHylo ubab. WM oTyyxkpenie ¢b ubibio ofeanedenis
TIOTOMY MMEHHO [IOMXKHO CYWTaTbC HeABHCTBUTE/IBHHMD,
4yTO OHO onupaerca Ha T. H. constitutum possessorium:.
Bb pbHCTBYIOIEMD FEPMAHCKOMb TIPaXAAHCKOMD  YJIOXEHIH
nocraHoBieHo (§ 930), urto ecin co6CTBeHHMKDb Bhagbers
OTYYKJAEMOIO Belllblo, TO TMepefada OHOH MOKETH ObITh
sambHeHa corjiaileHiemsb, Bb CHNY KoToparo mpiodpbrarens
BCTYyNaeTh Bb NOCPeNCTBeHHOe Biagbxie Bellblo, HEMOCpeR-
cTBeHHOe ke BiagbHie e 0CTaeTcs y MNpeXHAro COOCTBEH-
Huka, Bnapgbiowaro tenepb Bb KauecTBB noab3oBnagbabia,
3akiafiofepxarensi, apeHaaTopa, HaHUMATeNs MAH Ha OCHO-
BaHi¥ Kakoro nu6o MHOro nogo6Haro xe otHouleHia (§ 868).
Cornawenie, 3ambusiouee co6od dakTHueckoe nepeHeceHie
BnanbHiga, ¥ HasbiBaeTcs constitutum possessorium, xoTo-
peiMb  nonp3yioTca  pas Sicherungsiibereignung. Ouesuato,
yto constitutum possessorium 2pkch 3ambHaeTb 3aknapb,
M Bb 3TOMBb CBOEMD 3HayeHiu noutu Bchmu 3anajaHo-eBpo-
NeHCKUMU 3aKOHOJAaTeNbCTBAMM 00BSABNSACS HegbicTBUTENDL-
HEIMB. [IBlicTByIOIWEe repMaHCKOe YyioxkeHie Bb YNOMSHY-
ToMb yxe § 1205 nns ycraHosiedis 3anora Tpe6yeTdb nbit-
CTBHTEJbHOH nepefadd, He yhoBjeTBopsisick constitutum
possessorium—=u 3TO nocTaHoBleHie Bonpeky MHBHID HBKO-
TOPHIXb I0DUCTOBB, KaKb HCXOAslee H3Bb OOMECTBEHHBIXD
MHTEpeCcoBb, TPeOYUHXD NYyONHYHOCTH, OYEBURHOCTH 3a-
Knafa, AOMXHO OHTb Npu3HaHo aGComTHHMB. Sicherungs-
ibereignung ectb cpbnka contra legem, U ee He crnacaersb
cceiika Ha 223 Abs 2 ynoxenwis. Pycckoe pbiicTByowee
NpaBo He COCTaBAsSeTh HUCKIKYeHis M3b 06wWaro npasuia,
Tpe6yst Bb cratbb 1671 u. 1 1. X peansHod nepenaiu
npegmeTa 3axknaga. M notomy pycckas cype6Has npakTHKa,
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ONMHAKOBO Cb IepMaHckod, He umbeTh Bb 3akoH’ ocHOBa-
Hift ana gonyuwleHis 3axnaga gBMXUMOCTEeH 6e3b nepefayd
BragbHia 3axknagwBaeMoil Bewblo KPefUTODY, 3a HCKIOHe-
HieMb 0c060 yKasaHHHXb Bb 3akOub cryyaess. Buiue Gulto
otmbyeno, uto [lp. CenaTs He cuMTaeTh G(e3yCIOBHO He-
OGXOJUMBIMD  MCNONHEHIE  KPEAUTODOMB  (POPMANBLHOCTEH
ctatb 1671 u. 1 1. X, Kakb yCTAHOB/IEHHHXD Bb €I0 HHTe-
pecaxb. Hecobmonenie atuxs Gopuansiocrel, UMBOWHXD
Bb BUAY JHMilb Npefynpexpedie snoynotpeGieniil, nogrora
M pacTpaTsl 3al0XEHHBIXb BCIeH, He #aeTb CYAYy OCHOBA-
Hilf 18 npu3HaHis akra saknafga HeABHCTBUTENbHHMD MMO-
TOMY TOJbKO, 4YTO RCIUY HE OfeyaTaHW M He NepefaHs
sasoronputumarenio (1875/658). Bp wopunuyeckod nure-
paryph yxe He ONMHD Pagb yKa3aHO w10 Ha OIMHGOYHOCTb
aroro B3raga CeHaTa M Cb OrMAaTHYECKOH, U Cb UCTOPH-
yeckod Touekd 3pbuia. Jla u camb [lp. CeHatd ortyactu
Bb THXB ¥e camuixb pblieHiaxb, 0TYACTH BB APYrHXDb, Bhi-
IBUraeTb HHbie MOTHBH Tpeboeawili cr. 1671 4. 1 1. X.
Taxbp Bb phuwenin 1872 r. N 891 ykasano, u4To eciu
KPEHTOPD He no3a6oTHTCS 06b ykphrieHin W oxpateHin
CBOEro 3aknagHoro npasa Bb nopaakb ¢t 1671 u can. u
OCTaBHTDH 3allOKEHHHS BeWM Y JOKHHKA, MNPHUTOMDb 6e3b
onpenbieHHbXb Bb 3aKOHB BHBWHHXD NPU3HAKOBD Ha-
XOXKJeHisn Beineit Bb 3aknanb, T. e, 0e3b NPUNOKEHIT Kb
HHMb neyaTeil, Bb Takomb cnyuab cyllecTBoBaHie BeujHaro
npaBa KpeaHTOpa Ha HMMYWECTBO, HaXOAsuU[eecs y COBCTBEH-
HUKA, OCTAETCsl COBEPUIEHHO HEU3BBCTHHMB TPETbeMy JIULLY,
Y TpeTbe JIHLO MOXeTDb 3aThMb BCTYMUTb Cb COGCTBEHHU-
KOMB Bb CABAKY OTHOCuTeNnHO npioGphrenis 3aroro umy-
ectea, He UM HMKAKOrO OCHOBaHis NpeAnojaraTh, YTO
COGCTBEHHUKD OrpaHHyeHdb Bb npaBb pacnopsxenis umy-
{eCTBOMb, COCTOSU{HMb Bb ero BaanbHiu. Bb nojodHOM®
ciyyab sakmagHOe npaso, Kakb He yKpBhnneHHoe u  He-
OXpaHEHHOE KDEAUTOPOMD Bb Hajjexalemdb nopanskb, non-
KHO OCTaBaTbCsl 6e3b BCAKAro BRisiHin Ha NBHCTBUTENBHOCTD
CABIKH TPeTbArO JIMLA OTHOCHTENLHO npiodphTedis umb
MMyliecTBa W Ha o0beMb MpPaBb TPETHbAr0 JULA HA 3ITO
UMyuiecTBo, passh Ouio Ol AOKA3aHO, YTO NPH COBEpLie-
HiW cAbiAKM TpeTbe NMLUO 3HANO O CYLECTBOBAHIM TOrO 3a-
KnagHoro npaea xpegdtopa. Bb pbuwenin 1875 r. N 321
lIp. CeHaTd pasbACHHAB, YTO, OCTAB/AS 3aN0KCHHOE HMY-
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IeCTBO Y RO/DKHHUKA, KPeauTopb, 0e3b coMHBHIA, NMpHHYX-
OeHb NOAYUHMTLCA BCEMB nocnBACTBISIMB TAaKOro CBROEro
pacriopsixeniss. Taib, MOXETb, CAYYHTLCH, YTO 3al0XeHHOoe
VIMYIECTBO, OCTABJEHHOE Y HOJDKHHKA 6€3b YCTaHOBJIEH-
HHXb 3aKOHOMD BHBIIHUXDB [pPU3HAKOBD 3akhaja, OyaeThb
ofpallleH0 Ha YAOBJAETBODEHie ADYruxb B3BICKaHiN WM pawe
nepeiifeTs BB COGCTBEHHOCTb TPeTbAro juua (TO XKe Bb
pbw. 1878 r. M 117). WU Takbp HopManbHOCTH CTaThy
1671 4. 1 1. X ycTaHOBJeHb HE TOJbKO Bb HHTepecaxb
KpeaMTOpPOBb, HO W TPeTbUXb JHLB. A €CIU TaKb, TO
OYEBHJHO, 4TO COIJaleHieMb CTOPOHb OTMBHHTL 3TH dop-
MajIbHOCTY Henb3aq. _
Hegocratouno y65AHTEIbHHIMH NPEACTABISIOTCS H JOBOLH
cypnebHaro fenapramMeHTa Bb YNOMSIHYTOMB Yyxe phuienin
9 mapra 1909 ropa, Cype6ubif jgenapraMeHTb NojaraeTb,
YyTo Bb pazéupaeMoMb HMb OEAB  CTOPOHE BCTYNHIM Bb
cABAKY, M3A0XEHHYI0 Bb 2aOrOBHXB OOBABIEHISIXb, HE Ha
OCHOBaHIM TNpaBuIb O 3aknafh [BMXVMOCTH, YCTaHOB/EH-
HbIXDB L MORo6HAro poja AOTOBOPOBD BB OOLierpaskjiaH-
CKUXDb 3aKoHaxb (CT. 1667-—1676 T. X 4. 1), a Ha OCHO-
BaHiM 0CO6HXDb YCNOBil, HaxoAswWMXCs BB 06opoth, rnovemy
M OTHOLUEHis CTOPOHDB [OMXKHB 00CYXAaTbCA He MO oblue-
rpaXKHaHCKHMD 3aKOHOMOJIOXKeHiAMb, a Bb cuay cT. 1 ycTaBa
ToproBaro (u3h. 1903 r.), T. €. 0O NPUHATHMDBL Bb TOPro-
BOMDB OHTY OObyasiMb OTHOCHTENbHO 3aKjafa ToBapa, Cly-
wawaro ofesneyeHieMb BoaHHOH NOAB Hero ccynu. [lpas.
CeHaTs HaxofuThb, YTO TOProBHil 060pPOTH BHPAbOTATD
0coOHif TUND 3aiiMa MOAb 3aKiafb JBHXHMOCTH — CCyay
nogb 3aknalb TOBapOBb, CYLIECTBEHHO OTAMYapLilcs oTb
o6ulerpaxnaHckoil cAbaKM 3aknaga LBHKUMOCTH, YTO NOA~
TBePXRAETCA HanNp. NMpefOCTaBlieHiEMB CCyAONaTeN0 npasa,
Bb CAy4asXb HEUCNPABHOCTH 3aeMLiMKa, NPOAAXH 3aJ0XKeH-
Haro ToBapa 6e3b NpeABapuTenbHaro obpaileHist Bb CyAb.
Be HacrosiuleMd caydal, sakmodas cgbiky CcOriacHo Top-
TOBHMb 06blYasiMb, CTOPOHH BOBCe He MMbAM BB BUAY rof-
YUHUTbL ee (OpPMaNbHOCTSMD FpaXfJaHckaro npasa. Topro-
BOMY 060poTy M3BBcTHH UbAbis KaTeropin 3anoropuxb cib-
JIOK'B, MpeRnojarapiiuxs OCTaBNeHie 3al0XeHHAro npeaMera
Ha pyKaxb 3aeMilHKa, KakKb Hanp. ccyfgsl NOAb OpyAie mpo-
H3BOACTBA MJAM CCyJa CENbCKMMD XO03dHcTBaMb nogb obes-
neyexie 6yayuiaro ypoxas M T. N. YXe ykaszaHo r. A. Ka-
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MuHKOH, u4to [lp. Cenatp npusens npumbpsl HM3b ycrasa
KpPeMTHaro, M[PHHSIBL HXDb 3a TOProBue OOHuau. A Cb
Toukn 3pbHiA Ha B3aMMOOTHOLIEHIE MEXAYy TOProBbIMH OOH-
HasMH H TpaX(AaHCKUMDb 3aKOHOMD, MOANEPXKHMBAEMOH aBTO-
poMB HacTosiel crartbM, pascyxienie [1p. Cenara 6biio Obi
HenpasuJibHO, ecnM Obl faxe TakKie TOproBuie ofbiuau Abid-
CTBHTE/IbHO CYILEeCTBOBaliM: TOProBui oofbuaiff no cmuiciy
ct. 1 ycraea Toproearo, u3g. 1903 ropa, He MoXeTh OTMB-
HUTb TpaXjaHCKaro 3akoHa.

PaHnbuie 0bl10 yka3aHo, 4TO W Hawemy 060poTy U3BBCTHH
cubaky  npogaxkM Cb MpaBOMb BbIKYMa, COBEpLIaeMblt Cb
ubabio obesneueniss Tpe6oBaniif. ITog00HO CXONCTBEHHHMB
Cb HumMK cabikamMb repmasckaro obopora, OHbB HanpasieHbl
Bb 00X04b 3aKOoHa o peanpHOii nepepayb 3axnapa, U no-
TOMY Cb Toukd 3pbria pblicTByolyaro 3akoHOpaTenbCTBA
LOMKHH CYHTATbCA HenbHCTBHTENbHbLIMU,

lll. 3arkaads mopi1080-npo.mblliAeHHDIXS nPeOnPIAmMIi.

Bonpock 0 TOMB, BO3MOXeHD M 3axnagb NpeanpinTis,
BoOOule ¥ 6e3b mnepegaud BnagbHis Bb YacTHOCTH, 3aBH-
CHTbH OTYACTH M OTb TOr0 WJIH WHOTO B3TAja Ha MpPUPORY
npegnpiaris. TeopeTHuyecKUMH MOMBITKAMH BBHIICHUTb Cylle-
CTBO mpeAnpisiTia Gorata ocobesHo HBMelkas nuTepartypa.
Onno Bpems 3gbch Hambuanach TeHpeHuia npujaTh npep-
npisitito paxe cpoicTBo cyObekrta. Kb 3TOH MBICAH npUBO-
AMNO TO OOCTOSITENbCTBO, 4HTO HU3Hb TPEANpIATIS Kakb
6yuto 6H He 3aBMCHTB OTBH CMBHB JHuHOCTH Bnanbibud.
Ho co3panie HoBaro cy6bekTa npaBb Bb JAHUE npepnpisitisa
CMLIKOMB TOpPHIBAJO Cb YCTAaHOBHBLUMMHCS B3rAsfaMu na
M npakTHyeckd Obuio u3nHiiHe. Ka3anoch, yxe He Bbi3bl-
BaeTh HHUKakoro comHbHia Kksainukaulis TOProBO-NPoOMb-
LJIEHHAro MpeanpiaTis  Kakb camocTodTenbHaro 06bEKTa
cnbnokb. Mexay ThMb M TyTb BCTPBTHMANCH Cb 3HAuUTENb-
HBIMH 3aTDYAHEHISIMH, BHITEKAIOWHMMU W3Db CIHLIKOMb pa3HO-
poaHaro cocrasa npepnpiaris. [lombienie, ToBapu, Kymne-
yeckis kuurd, ¢Qupma, Tpe6GoBaHis ¥ AOArH, KiieHTea M
WaHCH—BCe 3TO BXOAUTDH BB noHsaTie npepnpisrtis. Ho Bce
Ju 310 M nepexoguTe BMBCTh ¢b HHUMB? Bb cnyya® npo-
RaXH npeanpiaris, Kakb ubnaro, CTOpoHH Morau Os JOro-
BOPHTLCA O KaX/AOMb H3b 3THXD D3JIEMEHTOBDB 0C060, HOy
npH HenpeMBHHOMB YCIOBiIH — JJO3BOJIEHIA CO CTOPOHH 3a-

-

koHa. BchMb M3BBCTHO, Ch KAKHMMH 3aTPYAHEHIAMH 3aKOHO-
natenu phlwwaoTs Bonpoch o nepexoab RONroBbL BB Clyuab
otyyxjenis npepnpistis. [loTpedHocTe BB nepexopdb npen-
npisTia He TOJbKO Cb aKTHBOMb, HO W Cb MACCHBOMb —
oulyianach AaBHO, HO KaKHMb 00pasOMb MePeBeCTH JO/ID,
ne cnpocuBid Kpeputopa? [lpakTvka npuaymana onosbuge-
Hie KpenuTOpOBD GhiBLIArO cOGCTBeHHMKA npeAnpiaTis, obpa-
Wasch Kb MPeANONOXKeH(0 H3BBCTHOCTH COCTOABLIATOCS ne-
pexona npeanpistin ¢b fONraMH—Cb UBIbIO NPEROCTABIEHIA
BO3MOXHOCTH ONpOBEpXKeHist Takoro nepexojga M T, Nn. 3a-
KOHOJATeNbHHSA NONbLTKM pa3pbiueHis 3Toro BONpoca Mu
umbeMb Bb repMaHCKOMb TOProBOMb yioxeniu 1907 r., Bw
BeHrepckomd 3akonts 1908 r. W, HakoHeub, Bb PYCCKOMB
npoexth 3axoHa o nepexopb npeanpiatiii. Ho eciu npu ne-
pexoxh npennpistis okasHBaeTCH COMHMTENbHOH cyabba
naccusa, TO He Bb JIyYlieMb NOJOKEHIH U Apyrie 3/1eMeHTH.
CropoHn yalle BCEro caMy no3aBoTATCA O MEePEYUC/IEHIH
yacTell npepnpiaTis, nepexopdul¥x®» OTDH NPOAABLA Kb TO-
kynuuky. Ho ecnin kakifa-nu60 H3b 3THXb 4acTedt He Ounu
NpAMO HA3BaHH KOHTPAreHTaMM, Cyfbsi fAOJkKeHb UMBTb Ans
PYKOBOACTBA JierafibHHif COCTaB® NPeAnpisATis, MAM AC/KEHD
MONYYUTh yKa3aHid, 4TO AOMKHO CYUTATHLCS €ro NMPHUHafNeX-
HOCTbIO.

Ho npopaxa npeanpisitin npeaCTaBiaseTs HeusMBpumo
MeHblue 3aTpyRHeHili ¢b ToukM 3pbHis onpenbnenis cocrasa
npennpisitia, ybMb 3aKknafb M, BL OCOOEHHOCTH, 3aKnagb
6e3b nepefayn 3akiajplBaeMaro MMywlecTBa KPejuTOpy, HiH
npakTMKyemas BMBCTO ero npojaxa Cb NpPaBOMb BHKyna.
Bonpoch 0 cOCTAaBHBIXb YacTAXb NpeAnpiarisi nonyyaeTs Bb
3THXDb Cayyasixb THMb Gosblliee 3HaveHie, 4TO MOMEHTH
YCTaHOBNEHist 3aknaja M ero peanusauin pasgbasiorca npo-
MEXYTKOMb BPEMEHH, Bb TeuyeHie KoToparo HEKOTOpHS 4acTH
npeanpisatis MoryTb 3HaunTeNbHO u3MBHUTHCA. [lepsHst mo-
NBITKY NpakTuyeckaro paspbiiedin Bonmpoca o 3aknagb
npepnpistis cybaanp 6w QpaHUY3CKOH cype6HOH npakTH-
koif. [lpepnpisTisi Gun¥ NpUuHCIEHH Kb HeBElU{eCTBEHHHMDb
IBUXKHMOCTAMD, M, Ha OCHOBaHiM art. 2074—2076, ana 3a-
Knafla uxb cynebHas npakTuka TpeGopana onosbuienis cob-
cTBeHHUKa nomblyeHis o 3aknank, a Takxe nepepayu Kpe-
nutopy akrta o 3akiagb. Cmbha ne Bnonnb ycroiiuusoii u
onpegbnenHoli npakTuky 3akoHom» 1 mapra 1898 roga
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CBMABTENbCTBORBANA O 3HAYHTENLHOMB PA3BUTIH BOIPOCA, HO
M 3akonb 1 mMapra OKasalcs HeNoCTATOYHO BpA3yMHTElb-
HBMB, TaKb Kakb He onpegbnuab cofepxania nouaTtis
npexnpiaris. Cb apyroil CTOpOHH, 3TOTH 3aKOHBL He OTME-
HUIbD Bb OTHOINEHIM npepnpistiii art. 2076, no xoTopomy
nepefava 3axnaja KPegUTOPY WJH TPETbeMy AULY ABASETCS
BO BCAKOMD Clyvab HeoGXOAWMHMDB YCNOBieMb COXpaHeHis
BHIOAb, Cb 3aKNAaJOMb CBA3aHHWXb. [N ycTpaHesis Kone-
6aniif npaktukm OWNb M3jaHb HOBHH 3akoub 17 mapra
1909 ropa, koTopuil yxe He BH3bBaeTh coMmubuiil 0THO-
CHUTENbHO [OMYCTHUMOCTH 10 (paHIyscKomMy npaBy: 1) 3a-
Kjlapa TOProswxb NpennpisaTiit u 2) 3aknafa Gesb nepefays
BianbHisn npeimMeToMd 3aknajga kpegutopy. UTo Kacaercs
cocTaBa NpeanpisTtis, TO NO HOBOMY 3aKOHY Bb HEr0 MO-
IYTh BXOAWTb pas/iuuHHE MaTepiaibHHe M HemaTepiaabHue
afemenTH. Ho ansa saknaga He BCE 3TH 37eMeHTH OKa3bi-
BalOTCS TOMHHMH: 3aKOHDB HMCKIIOYAeTb TOBAPH W MOCTAHO-
BJISeTb, YTO, Bb Cydab OTCYTCTRiS npsiMo BHpaweHHOH
BOJIH CTOPOHD, 3aKNab He OOHUMARTDb HEBELeCTBEHHLXD dJle-
MEHTOBD MNpeanpisris.

Tembl, paspa6oTanHbsi GpaHLUy3cKMMH 3aKoHamu 1898
u 1909 rr., cosepiieHHO HeH3BBCTHH TePMaHCKOMY 3aKOHO-
natemo, ¥ Hbmeukas cyne6Hast npaktvka BnonHb npaBunsHO
OTKa3blBaeThb BB NPHU3HAHIM ABHCTBHTENLHOCTH 3aKNaflOB®b,
Bb UYACTHOCTH TOBAPHHXD CKIafO0Bb, @ PaBHO CHBJKH OTYy-
xnenis ¢b whibio obesnevedis U Nogk ycnoRieMb BO3BpaTa
Bewn nocab ymnate Aoira. TepMaHCKOMY TIpaXiaHcKoMy
YAOXeHil0, TOBOPSTDH, COBEPLIEHHO -Heu3BECTHO mMoOHATIE
Sachgesamtheit, HeszaBucHMOe O0TbH COCTABASOILHXL  €ro
yacTeid, Kakosbisl, Bb OTABILHOCTH B3SITHSA, TOJNLKO U MOTYTB
ObiTb TpeaMeTOMb CAbNOKDb. BONBIWMHCTBO 1OPHCTOBL H
KYyTe4ecTBO NPUCOCAMHAIOTCS Kb MHEBHIIO CynoBb, ykaswbas
Ha CepLe3HYI0 onacHoCTh Sicherungsiibereignung nns xpegura.
Bb nbMeuknxs nepiognyecknxb H3faviaxb He OAHHD pasb
nepeckasanb OwIb cayyall cb Kynuoms V, BragbabueMsb
OGUIMPHAr0 NpeANpiaTis 1Mo W3rOTOBAEHI KOBPOBL U H3gh-
niii uzb nunoneyma. OWb 3a6Hpant Bb KpeguThb ToBapb Y
Gupmut D, cb koTopoi Bowens Bb COrNalleHie, yTO Cb
YCIOBJEHHAr0 Ccpoka OymeTs 3abupaTb y Hesa TOBaphb
Bb KDEJHTDB, @ Bb o0e3rneyeHie nepefacTsb eil Bb COBCTBEH-
HOCTb CBOE mpefnpisitie co BChbMM HanUyHLMH M GyAyLIHMH

.-
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Toapamu. [ocns artoro kynmeus U mpio6phabs Ha cems
THCRAYD MapOKb TOBApOBb y ApPYroit Qupmbl — Takxe Bb
KPEAHTD, ACHETd Bb CPOKD HE YNIaTWib H Oblib OOBABAEHD
HECOCTOATENbHBIMD  ROMKHUKOMB. [locTpanaBuias ¢upma ne
uUmMbiia HUKaKHXD OPYrHxXb 060CHOBaHil cBoel npeTeH3in
Kb NOMKHUKY ¥ Kb (HpME, Ha KOTOPYI COGCTBEHHOCTH
npejnpisiTis 6bna nepenecena, kpomb ykazanis Ha 3a6ny~
XKJleHie, Bb KOTOPOE BBeNb €e NOMXHHKDL. Cv Gonbe obwet
TOYKHM 3pBHiS ObUIO MpPH3HAHO, YTO NOrOBOPD, HarpasJjieH«
Hblf Ha OTYYXJeHie He TONBKO HaiMyHArO ToBapa M npo-
BYKTOBB, HO M Takoro, KOTOpHil Bb GynywieMb MOCTYNHTD
Bb NpEANpisiTie, HHYTOXEHD Cb CAMaro0 Hayaia, Kakb npo-
THBHHI JOGpHMb HpaBamb. [lyTeMb Takoro popma cornaie-
HIi y JOMKHHKA OTHMMAETCS BCSIKAsi 3KOHOMUYECKAS CaMo-
CTOSAATENIbHOCTb, @ KPEUTOPY HAETCA BO3MOXHOCTb Bb JIO-
Ooit MOMEHTDB MpPioCTAHOBUTHL X035UCTBeHHYI0 ABATENbHOCTD
JonxHUKa. Huckonbko He uambHseTcs nojoxexie obnb M
TEMB, YTO NONyYeHHbe KPegUTOPOMDL Ha mpaBb coficTen-
HOCTH TIpeAMETH NepefarTcss Bb 6e3BO3ME3JHOe M0Jb30Ba-
Hie BOMKHHMKA, YTO €My NpefoCTaBASeTCS CHIPHIE MPOAYKTH
NpespallaTe Bb TOBAPbl, KAKOBHMH OHB MOXKETH TOProBaTh.
Coolpaxenis o xpeguth, Takumb nyTeMb npio6pETaeMuMD
AOIXHUKOMDb, OTHIOLb He MOIYTb CHYXHTb [OBOLOMB Eb
NMojb3y. o6esneyuTenbHaro OTYYX[EHI M OCBOeHist npef-
npisiTiif, Takb Kakb 310pOBHI 060POTDb HYXJAeTcs Bb 3H0-
POBOMB Kpenuth. A Bb ciayyab orTuyxaenis npegnpisi-
06e3MNeYHBaeTCs JIHWb OUHD KPEIUTOpPD, NpUYeMb JONKS
HUK'D, €CIM CyauTb 110 BHBIUHeH o6cTaHOBKE, ocTaertcs
Kakb OyATo 6W BnouHB caMOCTOATENbHEMB BragkabLemMs
npeanpistis.  lOpuguueckas npupoja CABAKH BH3WBAETH
CEPbe3Hnsl COMHBHIR Bb TOMB OTHOLUEHIH, YTO, GBITH MO-
XeTb, 9Ta ChbiKa HE CO3MAeTH BelHHXb NPABOOTHOLIEHiH,

HO Bb TakoM®b ciyyat OHa TepsieTh BCAKill CMHCAB. A yTO

CaMoe BaXcHOe, OTYY¥/eHie npepupiatia ¢b» ubasio obe3me-
YeHis Tpe6oBaHiif npennonaraeTdb nepeaavyy npasa co6CTBReH~
HOCTH HE TONBKO Ha BCH HanMuHele Haxopsiuiecs y pmosx-
HHK2 TOBapH, HO W Ha BCE TO, YTO OHb Bb GYAyUlEMb
npio6pkters. Hbmenkas cyneCHas npakTHKa NoJaraeTs,
UTO HEJOCTATOYHO OJHOrO CcorjallieHis o mnepexogh mnpasa
COGCTBEHHOCTM Ha Gyhyljie TOBapH; HEOGXOLUMO elwe,
YTOOH MOMKHHKDL KaX[uil pasb coo6Wans KpegHTopy o
: 2
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MOCTYN/EHIM Bb €ro COGCTBEHHOCTb HOBBIXD TOBapOB®k, UK
4TOOH JOKHHKD KOHTparupoeanb camb Cb coGoH, BeICTY-
Nas Bb KayeCTBb npejpcTaBuTens cmoero KpeauTopa.
Becbma cepneznums 3aTpYAHeHieMD st nonymenis Siche-
rungstbereignung npeanpisris OymeT M TO, 4TO I ocra-
BJICHIS OTHy}1aeMOH Belum y pomxHuKa (constitutum pos-
sessorium) Heo6Xogumo ocHosanie. Ho mu Haemb, HU ccyna
HE JaloTh ROMKHUKY [OCTATOYHO IWMPOKNXD NOJHOMOUIi, 1
NOTOMY OKa3:IBAIOTCS HEAOCTATOUHBIMU. OcTaeTcs OJIHO, KaKb
6yato 6w Broanb [OCTATOYHOE OCHOBaHie — KoMMHuCig.
Dr. Diiringer nonaraers Aaxe, 4TO MMEHHO KOMMHUCIS u
TONBKO OAHa OHa Bronnb 3ambusets 3an0rs npeanpisTia cb
nepejauen npeameta 3amora. OpHako e He pck pa3nk-
JA0T® 9TO0 MHBHie. ToopsTs (Honiger)—aas wanuanocry
H TNpH3HaHIA KOMMHCIH HEO0X0nMMO, YTOGH KOMMHCiOHEp D
COBepIIant cABIKH OTH CBOero uMeHH, Ho HeripeMEHHO 3a
Yyx0H c4eTb, Mewny Thmb Kaxkb Bb cayuab oruympenis
npennpiaria ms ubneit o6eanevenis RO/DKHUK'D COBepliaeTs
cnbaku u g cebs, Takb Kakb ero COOCTBEHHBI HHTEpech
BaKNOYALTCS BB COXpaHeHin NpefnpiaTis Bb npexHems
Bugnk. y'uomxﬁuxamcsoéoaa pacnopsaxenis, Ha HeMb pucKD
YXYRIUEHIS, €My RNpHHagnexaTh TpeGoRaHisl, Ha HeMb M
0053aHHOCTb  CTpaxoBamia. A  KTo nbicTeyeTs 3a cBOl
C4eTH, TOTH YKE He MOXeTb CUUTATHCS KOMMUCIOHEPOMD,
TakoBo MHBHie WhBMenKuxb CynoBb M 10puCTOBb. Cb HUMDL
HE cornacens nnwb Diringer, koropuii Bb croeit npaxktuxh
HH pasy He BcTpbyant Takoro KOMMHCIOHepa, KOTOpbIii
Bnonkb  orphuwmuncs 6m orb COGCTBEHHBIXD MHTEPeCOB®.
Bbab  kommucioneps BENeT® cBoe Abno, kakb mpodeccimo,
T. €. H3BJIEKaeTb u3b Hero BHIofsl. Diiringer csugbrens-
CTEYET® O LIMPOKOMB PacnmpoCTpaHeHiM MMeHHO KOMMHCIOH-
HAro OCTaBieHIA y OmKHUKa OTHYXXAGHHAr0 WMD Npejnpis-
T3 W TIONEMHSHDYETh Cb THMH, KTO, npeHedperast sKH3HeH-
HHMH TIOTPeGHOCTAMM, IS BCSIKATO HOBAro ABJICHIA MUleTH
ONpaBiaHis Bb  CTapuxb (opmaxb. Kakb Ka¥ercsd, Bb
cnopb o mpumBHUMOCTH Kb HallueMy ciyyald KOMMMCiU He
npasb  Honiger, nonarasouwii LUEHTDD TAXECTH KOMMHUCIH
B HHTEpecaxb, Bb cueTh, TOrja Kakb Takumm HEHTPOMD
ABNAETCA uMs. Ho we npasb n Diringer, korga Bonpocs
0 ROnycTUMOCTH saknaga uiu 00e3MeYHTeNbHATO 0CBOEHIs
npeanpiatis pbwaers He ¢b TouKM 3pbHis ubnecoo6pas-
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HOCTH camoii cabnku, a cb Touku 3pbuin (akross, ywe
CTBRYIOWMXD 32 3aKIA4OMDb HAH OCBOEHieMD.

Haxe CTOPOHHUKY 06e3NedHTeIbHATO OTUYKAeH % OTNBAb-
HBIXb  TIPEJMETOBDL  BHICKA3bLIBAIOTCS  NPOTUBL TOH e
cibakn BB OTHOwWweHiM npepnpiatiit. Pasiuua mexay Thwb
M LpYrdMD ClyyaeMb MOXETb ObITb MPOBEJEHa, KaKb yTBep-
*Raets, Hanpumbps, Prof. Oertmann, uw c¢» nonu-
THYECKOH, U Cb TeXHUYECKO-IODUAMUECKON TOYeKD 3pbHis.
KTo GepeTd m3b cBOEro uMywlecTea, a 3HAYUTD M y CBOUXDB
KPeAMTOpOBDL JIHIL ONMHB MpPEAMETDH, TOTh 10  obujemy
NpaBuny He [IPHYHHAETDb BpeJa KPeAUTOPAMD, TaKb KaKb
OHM OKasaiu KpeuTh, HMBS Bb BHAY BCE HMYLIECTBO
nomkuuka. M ¢b QopmanbHOil CTOPOHM, BhHCKA3WBAsCh 3a
ronyulexie 3axnaga 6esb nepefaud Bb BURb NepeocBOEHis
OTAbAbHBIXDB Beiwed, Prof. Oertmann cuuTaeTs npasuiib-
HbIMB OTKa3b CyJOBb Bb npusHauiu cAbnoxs no oTuyxme-
HilO npennpiaTid, OpHiHYecKas NpPHPOJA KAKOBHIXDL TaKb
Majl0 BHSICHEHa;

Wab crapbixb 3aKOHOMATENBCTBDL CBORB IPAMIAHCKMXD
y3axkoHeHii ryGepniii npubantiiickuxb BB CT. 1376 romo-
pHIk 06b yCTaHOBJIEHIM 3aKJIajHOrO mnpaBa Ha COBOKYTI-
HOCTH, KaKb TO: OuOnioTexs, coGpaHisi KapTHHb, 3aBOfH,
¢$abpuky, anTeku M Ap., a Bb cT. 1337 HOMycKanb 3aKiajb
6e3b nepepaun BuagbHis kpegutopy. Ho Bb 1889 rogy
cT. 1377 ¥ ci. O6bud oTMBHEHH., OBlicTByowit ceogp 3a-
KOHOBB FPaXAaHCKuXb (4.1, T. X) Kb HepasnbabHHMD MMY-
WeCTBAMD OTHOCHTB (alpuxH, 3aBOAH, JABKHM (ct. 394
usn. 1900 r.). Bn npaBunaxs 06b ofpallenin B3wcKanis Ha
HEABMMUMbBIA ~ MMYLIECTBA TIOBOPUTCH O mnopsaxb  onucu
$abpukb, 3aBOJOBD U Bb YACTHOCTH O NOKA3AHIM Bb OMHCH
Konuyectsa uafgbaii (cr. 1109 ycr. rpaxn. cyg. uzgn. 1892 r).
Bb ¢T. 1633 cBona rpaxpaHcKHXb 3aKOHOBD npefycMaTtpH-
BaeTCsl 3aK/afb NIBOPOBD, 3aBOAOED, GadpPUKD, MaHY(DaKTy bl
¥ 112BOK®k Bb UbBIOMDb, @ OTHIOAb He NO yactTsiMmb., Ho Hu
H3b  aTHXD OTHBABHBIXD nOCTAHOBNEHiH, HM pjaxe u3bL
cr. 1238 u npunoxedis kb npumbyaniio neproMy 3tof
CTaTb¥ CBOAA TIpaXAHCKUXDB 3aKOHOBb Henb3st cablaTh
BhHBOAA 00Bb 06UeMBb MOHATIH TOProBO-NPOMEBILINIEHHATO Npef-
npiatis no phitcreyiowemy npasy.

M3 BCcero ckazannaro Moxers OTh cAblanb NI OHHD
BEIBOLb:, TILE TOTO NPAMO He IPH3HAHO 3aKOHOMD, 3aKaalb npeg-
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npiaTis He BO3MOXeHb BOOOWIe ¥ Cb COXpaHeHiemb Brafb-
HiSt 3a710EHHHIMb HMYILIECTROMD Y [OKHHKA—BDb YACTHOCTH.

1V. 3araads Osuxcumocmu 0e3s nepedauu 6ra0TbHIA €5
MoYKL 3PIVHIA 3GKOHOOGIMEABHOL NOAUMUKY.

Teproii 3ajaueii 3aKoHOpaTelld Bb 3aHMMAIOUEMB HACh
sonpock siBAsieTcs nojBejeHie ofujare MTOra MpEALIecTso-
BaBlUEMY [MpaBopassutito. Panb  Hckmoueniit u3ab ofuaro
npasuia o nepefayb npeamera saknana bpuTenio M cTpe-
MileHie TIPAKTUKH IPIyMHOXHTbL 3TH HCKNIOuYeHis CBUABTENb-
CTBYIOTH © nOTpe6HOCTH o6opora Bb HOBOH ¢opnb 3a-
knaja. 3akgagb b nepegayed BnaagbHia npenmetomb 3a-
Knaga 6e3CcnopHO  HeynoGenb BB OTHOIWEHIM TaKHXb rpo-
MO30KMXD [IPEIMETOBb, KaKb MOPCKifd WK DBUHHA Cyna,
CeNbCKOXO3SMCTBeH b, 3aBOACKiS uaM Tunorpadckis ma-
IIMHE M BOOGLIe LBHXHMMOCTH, CBS3aHHHS Cb KaKoi-1H60
HeABIXKHMMOCTbID. Ho, HesaBMCHMO OTDb Heyno6cTBa mepe-
JAY¥ TAKWXb H NOJOGHBIXD NPeIMETOBDb, OHA NPEACTABIRETCH
u ueubnecoo6pasuoif. Bb pbuwenin [Ip. Cenata 1901 r.
M 6 M Bb APYIHXb, TaMb yKazaHHHXD (1878 N 117,
1876 N 273, 1875 N 321, 1872 Ne 975) 3acsupbress-
CTBOBAHO, YTO MOryTh OHThL ClyuaH, KOrjfa B3siTie 3a/0XeH-
HHXD Bellel KpeHTOPOMb MpPeiCTaBISETCs HEBHIOAHBIMD s
Hero, TaKb Kakb JikliaeTd JOMKHHKA BO3MOXHOCTH Npopo-
¥aTb TO npeanpisitie, Ans KOTOparo OHb cAbnand 3aemsb, H
npioGpbrarh 3THMB CnOCOGOMb CPEACTBA [t CBOEBPEMEH-
Haro BO3BpauleHis 3aHaTaro kanuTana. O60pPOTDH BHABHHYID
onperbaeHHyI0 MOTPeGHOCTD, YOBIETBOPeH e KOTOPOH A0JKHO
COCTaBUTL B3ajjayy 3akoHopartens. Druo 6w owubGouno Ay-
MaTh, 4TO 3Ta 3agaya TpebyeThb KaKHXb-NH0O COBEPLIEHHO
HOBbiXb ¢QopMb. Phub uieTp JiHUIL O HOBOMb MPHCIOCO-
Gnenin yxe HamBueHHHXB M HCMBHTAaHHBXDB NPakTHKOH. Bb
nuTepaTyph BONMpOCA YKa3aHO Ha TO, 4TO NpaBOCO3HaHie
Bb NAHHOMB C/lyya’ NOWAO MO JNOXHOMY IYyTH, NONYCTHBB
3aknanb 6esb nepefayu BnapnbHis 3anoxeHHoH Bewplo Kpe-
auTOpy. 3akianb, roeopuTd . A. KamuHka, fomxeHb ycTa-
HABNMBATH BEUIHOE MPaBO0 N0 OTHOLIEHil0 KO BceMy oGo-
poTy Ha TpesMeTh 3aKnaja; korja HbTb 3toro 3dpdekra
a6coNITHOCTH, HETDH HA-NHLO M BElJHArO 3aKnajHOro npaea.
Bb wnHTepecaxb onpenbJeHHOCTH M TBEPROCTH AB10BOrO
o6opoTa aBTOpPH CuUTaeTb 0e3yCIOBHO HEOGXONHMHM®,
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4ToGbl 3aM0XeHHad Belllb HaXOAHAachb BO BnagbHiM Kpegu-
topa. Coofpaxenis o TBepaocTH u onpegbaeHHOCTH 060-
poTa MOTYTbH NpeACTaBNATLCH yObAWTeAbHBIMM HAH HEBTD,
HO oOracedie, 4TO 3aknaib, 6e3b mnepefayd npeamera 3a-
Knajia KpeguTOpy, yMalseTb BEulHONpPaBOBOH XapakTepb 3a-
JOrOBOrO NpaBa, MpPeACTARNSETCA He BOOAHB OCHOBATENb-
HeIMb. [lepxanie BelM BelHOYNPABOMOYEHHHMD TaKb ecTe-
CTBEHHO npu BelwHOMb npasbk. Ho He wu3b 3TOi cBA3M
npaea b (akTHYeCKHMD o06/afaHieMd Beu(blo BLIBOAUTCA
MoHATie BeljHaro mpasa. Bb aToMb nerko y6bautbes, npu-
NOMHHBD MNOTEKY HEIBMXHMOCTH, T. H. r0ji0€ npaso cob-
CTBEHHOCTH, U BcH TH ciyyau, KOra OTbh COGCTBEHHOCTH
otgbnsercs Bnagbuie—no Bonbd nM co6CTBeHHUKA AU npo-
THBB €ro enaHis. [lns mpusHanis BelHare npasa, focTa-
TOYHO Haiuyia BeuwlW, Kakb 00beKTa ITOr0 TpaBa U abCo-
JOTHOR 3allUTH, NOCPeCTBOMb KOTOPOH Taxb JErko 3Ty
Belllb OThiCKaTh. YTO e Kacaerca ciyuasi, KOrqa KpeguToph
OKa3hBaeTCs NMIIEHHBIMB BO3MOXHOCTH OCYLUIECTBUTL CBOE
3aKnanHoe npaBo Ha Bellb, HAXOJAUIYIOCS BB DyKaXb Apy-
roro saxnafgopepxaTens HIM MNOKYNUHKa, TO NPUYHHA ITOrO
He Bb OTCYTCTBIM BewHaro npaea, a Bb NpU3HAHIH 0CO-
Garo uHcTHTyTa AOGpocoBbBcTHaro BnambHis. Ecnu 66 paxe
no6pocosbcTHoe BAagbHie He WO HA NOAL3Y COGCTBEHHH-
KOBD, TO MOXHO Ouijio Ob CKa3aTb JMllb, YTO OHO OCHa-
Gasetsy Abiicreie BeujHaro rnpaBa M HcCKa, HO OTHIOAb HXb
He YyCTpaHseTb.

_ He onpunb pash ykasano 60 Ha ONMACHOCTH AOmyLe-
Hif 3aKiaja ABMXKMMOCTH 0Oe3b mepefauu Bragbis npegme-
TOMb 3akiafia Kpeputopy. JlossoseHie copepuiaTh Takoro
pona cpbixu, AymanTb, noBeno 6H 3a coGoif passuTie
JIETKOMBIC/IEHHHXD  3aHMOBDB, OCOBEHHO ONACHHXDb sl JHO-
Beil Cb ManbiMb [OCTATKOMB, PEMECIEHHHKOBL, 3emiuerbib-
LueBs, Toprosuesb. Kb coxanbHilo, 3akoHofaTens 6e3cuieHs
Bb 60pb6b Ccb serkoMucnieMb, KOTOpOe He TONLKO HAXO-
AMTD NYTH Kb OOXOAY 3aKOHa, HO ellle ¥ BHOCUTD CBOIl
OTTEHOKD Bb MNpuAyMHBaeMbisi Ans 3TOH wbau cpeacTsa.
ﬂogTomy Jyuqwe Bb 3aKOHE [aThe BHXONbL RNt YAOBJETBO-
peHia noTpeGHOCTH 060pOTa.

llpy Kakux®b Ke YCIOBIsIXB MOXETb OHTH JOMyleHa
czﬁs{ma 3aKnafja 6e3bp nepefayd 3aJ0XKeHHOH Bewd BO Baa-
AbHie kpepuTopa? [lpu 3aknagbh CTaNKMBAIOTCS MHTEpecH
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NOKHUKA, KPERUTOpPa W TPeTbUXD JIHUD. 061 ocoboit 3a-
iuTE HHTEPECOBD AOMKHHKA FOBOPHTb HE MPUXOANTLA, TAKD
Kakb 3akjagb camb no ce6b Huuero ne usmbHgers BB
MONONEHIH ROJDKHHKA, eCIH AaXxe ero HyXAa 3KCIIoATH-
pyeTcs KpemMTopoMb-3auMopaBueMs. [lepenaua npepmera
3aknafa Kpegutopy umberp BH BMAY 00e3neuuTh ero mpo-
THBD BTOPHYHAFO 3aKnaja TOH e Bewld JNOKHHKOMD. Ho
elBa W Bb 3a60Ty 3aKOHOJATeNs MOXETDH BXOAUTb 3alHUTA
MHTEPECOBb KpeiHTOopa, OTb KOTOparo 3aBUCHTD norpe6o-
BaThb NpeAcTaBneHis ce6b Bew, ¥ KOTOPLIA, ecnu jawe He
BOCMONb3YeTCs 3TOft BO3MOWHOCTBIO, NETKO MOXETH BO3HA-
rpanuTh ce6s 32 HBKOTOpHI puckb. OCTATCS HHTEpecH
TPeTbUXb JIHLDb, WHTEPECH APYTHXb KPEAHTOPOBB, KOTODHE,
OKa3bBas NOMKHUKY KPEAUTDb, MOTYTb CUHTAThb CBOOOAHLIMD
BCe MMYIIECTBO AOMKHHMKA, TOTA2 Kakb Bb ABiCTBUTENLHO-
CTH OHO MOXeT®b OuTh yxe o6pemeneHo fonramu. Ilepepaua
npeamMeTa 3aknaja Bo BragbHie KpeuTOpa NpPeAynpexnacTd
BO3MOXHHSA 315Ch HepopasymbBHis, ¥ eciM Bb OTABALHHXB
cnyyanxb nepejaya Ccuurtaercs Hewbnecoo6pasHod, TO OHA
fomKHa OHTb 3ambHeHa ybmb-1u60 pApyrumMb, uTo Kbiano
6n 3aKianb 06WeH3BBCTHEMD HIM XOTA Obl JIErKO pacrno-
3napaeMpiMb. OueBHAHO, YTO Bb pas3Hoe BPeMs H:INpH pas-
HHXD YCIOBIIXD OOIECTBEHHOM KM3HKW pasinyHO GyneTd
NOHHMaeMO 3TO TpeGoBaHie SBCTBEHHOCTH ¥ 00WEH3BBCTHO-
CTH YCTaHOBNeHis 3aknaja, 0e3b nepepauH BiranbHis. Bb
BULy TOTO Xe pa3HooGpasis ycnosili ponycrumo npumbhe-
Hie BB OQHO M TO e BpeMs, HO MpPU HANMYHOCTHM Dazny-
HHXD YCIO0BiH, pasHbXb CrOCOGOBb.

Ecay Bemb OCTaeTcs Bb PyKaxb HNOMKHHKZ, a dakTb
3aKnana JOJXeHb CTaTh 06wen3BBCTHHMDB, TO Jerde BCero
na camoi Bewd oTMbTuTL ea HecoGopy. Ilo cr. 8 yer.
kpen. pasf. IV usg. 1903 r., FocynapcreedHomMy GaHKy npe-
LOCTaBASIETCS OCTaBAsSiTbL Bb MOJL3OBAHIM WM Ha XpaHeHiu
3aemMLiMKa TPHHMMaeMbis OTb Hero Bb oGesneueie o6s3a-
TeNbCTED [BWXHMMBIS UMYILECTBa, Cb TBMDb, 4TOGH O3HAYEH-
HEMB HMMylleCTBaMb OHJla COCTaB/ieHa ONHCh Bb TPUCYT-
crBin He mMenbe Tpexb ceuabrenedl W UMHOBB nonuuin
yTo6H Ha OHHS ObJIM HajaraeMb BHAMMEE 3HAaKH Tfpiema
BXb Bb 3aKiafgb (rneyaTty, muomOsl, knefima ¥ T. 1.}, ecau
cie MO pOAy MMYIIECTBA OKAXeTCs BO3MOXHHMD. O Hano-
WeHiM BUIUMBXD S3HaKOBb—rneyartelf, niomM6s, K1edMb—r0oBO-
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puT® M CT. 96 pa3n. X ycT. xped., Jjonyckaioujas ocra-
BiIeHie 3a/0XKeHHAro WHBEHTApst Bb M0Jb30BaHiH 3aeMILMKa.
Cr. 1671, u. 1, 7. X xota u umberp BB BHAy repepavy
3aknafa BbpuTenio, Bce xe Tpe6GyeTb HaNOXeHiss Ha npea-
MeTb 3akjaja neyateif. MoxHo npencraButb ce6k oTaban-
Hble ciayyad, KoT[a HajloXeHie BHAYMBIXDB 3HaKOBb Ha 3a-
KNafb, OCTaBAsieMblif Yy JOMXHHKA, OKaMXeTCs! BO3MOXHBIMD
U He nombliaeTb NOAL30OBaHIIO 3aJ0XKEHHHMU BewaMH. Bb
BHAY 3TOr0, HaioXeHie BHAWMBXDb 3HAKOBb, JIEFKO pacrio-
3HABAEMHIXb NOCTOPOHHHUMH JIMLIAMH, JOMKHO ObTH KONy~
IeHo, Kakb 3amMBHa peanbHOH mnepefaud TnpegMeTa 3axnana
B0 BiapbHie kpeautopa. Mo mubnin [Ipas. Cenara (1907 r.
N 99), nanoxeHie BHAWMBXDb 3HAKOBD HOMXKHO CUMTATHCA
SCHHMB [l0Ka3aTeNbCTBOMDB CYLIeCTBOBaHis 3aknala M 4TO
HaNoXeHHHe 3HaKM COCTaBASAKTDL MNpenaTCcTBie Kb 3aknany
TOro Xe MMyllecTBa Apyromy auuy. [Ipy sTOMB 3aknapHoe
TpaBo nepsaro KpeauTopa He MOXETb ObiTb MOKONe6ieMo u
TEMb 00CTOSTENBCTBOMbB, YTO BIOCHBCTBIM Cb 3aJ10XEHHATO
HMYLLIECTBA BHAMMbHE 3Haky ORUIM YMHULUIEHHO CTepTH, H60
TO/MbLKO HEHalOXeHie BHJUMHXB 3HAKOBh BO BPEMs 3anora
nopaxaeTs 3aKfajHoe [1paBO 3aj]OronpUHUMATeNns Mpefb
TPETbUMD JIHLIOMDb, @ HE OTCYTCTBie HXb NPH BTOPHYHOMD
saknank. '

Baame ny6audHocTH 3anora 6e3w nepepauu siaapbuis
CnyxuTb yvactie cBupgbreneit (M.  BHILUENPHBEASHHbISA
cratbh). [lockonbky 2aknagb copepluaeTcs Bb 06CTaHOBKS
HeBonbwIoH obwuHe, Ak BCh 3HAOTL OQMHD Apyroro, rib
cabnky Ha cTonbke pBAKM, YTO O HUXD MHOTO TOBOPSITD,
yyactie cBupbrenell Moxerb 3amBHUTL coBoii nepepauy
npeamMeTa 3aknaja Bb Dyku kpeautopa. Ho Bb Gonbe HiH
menbe 3HayuTeNbHOMB 000pOTH CBUABTENH He MOryTb 06e3-
MEYUTh [OCTATOYHYI0 H3BBCTHOCTH cAbik¥ 3aknapga 6e3b
nepegayy BranbHifg, U Bb HOBOM®B 3akonb HHTH HapoGHOCTH
ropoputb 06b 3TOMBb CrocoGk.

3HaynTenbHO WHKpe npumbHeHie NpHHUHNA NY6GIHYHOCTH
3axnaga Oe3b nepefaus Bnapbuia Tamb, rab cpbnka co-
NPOBOXAACTCA KaKUMb-1H00 TNMHCBMEHHHMb aKTOMb M JaXe
oTMBTKO! BbL KakomMb-1n60 yupexpeHiu. Taxb, 0 CCyAaxb,
okazuiBaeMbiXb [ocypapcTBeHHHMDB 0aHKOMD yepe3b nocpep-
HHKOBb MENKHMDb CeTbCKHMbB XO35€BaMb, apeHAaTopaMb
W T. M. JOMKHE OHTb NpPEACTaB/seMH MONIEXKALHNMD yUupe-
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HKACHIAMb  exembcayHuie oTyeT (cT. 145, pasp. IV YCT.
Kpen., uan. 1903 r.). lpu saknans BB acTpaxaHckodl Bcro-
MoraTebHOH KacCh MOPCKMXD J0fOKD NMpefCTaBAseTCs oub-
HO4YHOe CcBMABTENBCTBO ofwectBa (cT. 793 yCT. cenbck.
x03., u3. 1903 r.). Bv orHoweHin mopcxuxb CyAoBb elye
BEb 1898 rony, 8bBunb BpemenHoi MBpH, OHIIO YCTAHOBEHO,
Ha cnyyad saknaja cygHa sarpanuued, phrate 0 Toms
HaAMCH Ha CYLOBBIXD JOKYMEHTaxb. 3aThMb, HAa OCHOBaHiH
npaBuAb 0 Bhayb ccyab Ha npioGpbrenie BHOBL mocTpoeH-
HBXb BB Poccin n3b pyccknxbs Martepiasosb fepeBsHHHXD
H METAJNHYECKHXD MODPCKUXb TOProBHMXb CYA0Bb, 0 3akaanb
Abnaetcd HaAnUch Ha xopaGenbHo#f Kpbrocru, a camas
kpbrocts  xpaHurcs Bb Munucrepcreb Toprosau u [po-
MbltieHHoCTH (CT. 14 npunox. kb cr. 149 npum., no npox.
1906 r., yct. Topr.).

Ho scuo, 4To TONbKO 4TO ykasauHHsS MBDH, MOCKOLKY
Bb HHXD MOXHO ycMaTpUBaTh MpOBejeHie NpHHUMNA MOy-
6AMYHOCTH 3aKNafa, NPeACTABAAIOTCA COBEPIUEHHO HEJOCTa-
TOYHBIMH U, Bb KayeCTBE CaMOCTOSATENbHHXD, HE MOTYTDb MO-
nyauts MbcTa BH HOBOMB 3akoHb. MHTepecw nmy6nuuHocTH
Moriu Obl ObITh OOesredeHsl TONBLKO perucTpaiiiell TakHXb
sakianoeb. Opnako xe, ata mbpa He GeacriopHa. Muorie
ABTODH YKa3HBATL Ha TO, 4TO CIHIIKOMb LWKPOKAs MpaK-
THKZ PerucTpauin 3aTpPyAHAETb O3HAKOMJEHie Cb 3aNHCaH-
HelMH akTamd. HEKOTOpHE roBepsiTs, 4TO perucrpauis He
TOJIbKO He TpeAynpefudTst ob6MaHHHxb CABNOKDB, HO . ewe
Oyners BBOAMTL Bb 3abiyxreHie ny6nuky, koTopas BB pe-
rUCTpauin  ycMOTpuTh cauxuilo cabnku (Boyens). [lanbe,
Oser comubBaercs, 4YTOGH peMecieHHHKH, MeKie TOProBusl,
a paBHO M Th, KOTOpHe OKA3WBAITL HMb KPeUTh, Bb CO-
CTOSIHIM OBUIM ¥ 3aXOTBAM OB CHPaBAATBCS Cb PerHCTpa-
yied. HBkoTOpLIe . yKa3uBAITH Ha HeNpaKTHYHOCTh CaMOii
NpOoLenyphl  3aluCH, CIMIIKOMD XJIOMOTIUBOH M HOporo
croouwed. Cb Toukm 3pbuis pycckoil 3akoHomaTensHoif no-
JHMTHKH, BOIPOCH O PErHCTpaLiM ABHXKHUMOCTEH OCHOMHSAETCS
TBMU 3aTpY/HEHIAMH, Cb KOTOPHMH CBS3aHO BBejeHie BOT-
YHHHOH 3anucy negsxumocteid. Mpu obiwems y6bxaeHin Bb
HEOGXORMMOCTH 9TOH 3aMUCH, OHA MPORCAKAELTH OCTABATHCS
Bb 061aCTH NpOeKTOBb. M Henb3s He NPH3HATb, YTO OMNa-
CeHisl He MHieHH 3HayeHiss, Bb BUNY BCBMB H3BBCTHOI He-
Onpenb/ieHHOCTH OTHOLUEH{H MO HeyBUXHMOCTSIMB. Euje Bb
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Gonblueli crermeHn TH ke onacedis BO3HHKAIOTH Bb OTHO-
weniy sanucu AsMxHMocTell. Ocyulecrenedie peructpaniu
IBHXUMOCTEH XOTH 6b1, i OBHOH TOJbKO cabiaku 3akiana
OKaXeTCs YpesBHYalHO TpyaHuMb., U 3aTBMb siBnseTca Bo-
npoch, MoYeMy perucTpauis He GyfeTh pacnpocTpaHeHa
Ha 1pyris CABAKM Cb ABHNKHMOCTBIO, PEACTARIAIONIIS HHOMAA
LNt TPETBbHXB JIMUDB HHTEpech Gonbuwiif, 4kMb TOTB, Kakoil
CBA3LIBAETCSt Cb 3aKNAOMbB?

llpuBenenHbs BO3paeHiss NPOTHBL perucTpauin ABUKH-
MOCTed, XOTs M He JHUIEHH 3HA4YeHis, Bce xe ocnabasTCs
yKagaHieMb Ha TO, 4TO MHOTOYHCIEHHHE DPeecTpH He ans
BCEXD ¥ He BO BCBXB CnyHasixs HYXHW H 06s3aTenbHbl. UTo
KacaeTcs yKasaHii Ha MeLJIeHHOCTb BBENEHis BOTYHMHHOIL
3aNHCH, TO MHOTIS NPAKTHYECKIs TPYAHOCTH, CBA3AHHHA Cb
HeonpenbNeHHOCTbIO NPaBb HA HEBMKHMOCTb, Cb KDYHHbIMH
pedopmamu BB 3emueBnagbHiM M 3eMienonb3oBaHiM He 6y-
ByTs> uMbTh MBCTa npu BBejeHiM perucTpalin ABU¥KHMO-
creif. Ho mis npaktudeckaro paspbuenis onpoca o pers-
CTpauin ABMMUMOCTeH Heo6xoguMo: 1) pasnmyaTbh KaTero-
piM  ABHXHMOCTel, 2) yCTaHOBHTL CTereHb LieHTpaiu3auin
peecTpoBd, a, 3HAYUTD, M 3anuceil Bb HUXD.

MsnaBHa perucTpauin momnexand ABHXKHMMOCTH, KOTOpBISt
6nuXe BCero CTOSIM MO CBOel MpUponh Kb HemBHKHMO-
CTAMB,—MOPCKif Cyfa. Taxkb Kakb Hepenaua 3aknagbizae-
Maro KopaGisi MCKOYanach ero NpUpofoid M Has3HaueHieMb,
TO €CTECTBEHHO OHUIO MCMOJb30BATH Ha ITOTH CAyYal cy-
ROBYIO peructpauiin. Bb npycckoMb 3eMCKOMD  yAOKEHiu
yxe UMBIOTCA HAMEKH Ha TakOH MOPsOKb. Bb aeBsaTHa-
Auatomb BHKE HMOTeKa Kopabnelf nonydyaers npusHanie Bo
BChXDb 3anapHO-eBpOIEHCKNXb  3aKOHOATENbCTBaXb. [lo
GuHIAHACKOMY MOpCKOMY YCTaBY CYNHO eCThb ABHXHMOe
HMYLIECTBO, HO, €CIM BAajbiewb BHECEHHaro Bb peecTpb
CyAHa TMOXemaeTh 3al0XHThb €ro Bb obe3rnedeHie ymaarh
Aojira, TO OHb 0053aHb COCTABUTL MHCbMEHHHH aKTh 06b
3TOMb, PHYIEMb 3aKNaHOH aKTb 3amuCHBAETCS Bb KOpabesb-
HEi peectpb (cT. 19). OGuenmnepckoe npaso 3HaeTh npu-
MHCKY CynHa 4epe3b BHeceHie ero Bb KopaGenbHHH cnu-
COKb, HO HNOTeKa Kopalneil 3aKoHOZATENbCTBY Heu3BBCTHA.

Cb Touku 3phHin 3aKOHORATeNbHOH MONUTHKH, BBejeHie
MHCTHTYTA DerucTpauin CynoBh MOPCKMXb M DBYHHXD [is
3anucH cABIOKD 3aKnajia MPeNCTABASETCS M T10Je3HbLIMb,H
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NOCTHXHMBMD. 3aknanb 6e3b nepefa4d BragbHis cynHomb
KpemuTopy, npu ycnosiu saperucrpoBanis cabikw, 6yneTs
BIOAHE yAOBNETBOPATL TpeBoBaHismt ny6nuuHocTH cnbikw.
Camuit peectpb ROMKeHbL 6HTH npiypodeHs Kb nopTams,
4 Bb OTHOWEHIW pPBUHHXDL CyROBB—KD OfHOH u3b rnaB-
HBAWMXD npucranei uam no MBCTY HaXOXeHIst KOHTOpH
Bnanbabua cygua. Ecnu y napoxonosnaanbibia HETH KOH-
TOPH ¥ BOOOLiE TOproBaro of3aBenenis, perucTpauis gomxHa
coBepmiaTbeCs 1no MBCTY xHTenbcTea cynosnagbabua. Oco-
OEHHO HesHauuTeneHsb GygeTb paions, Ha KoTopwbiil pacnpo-
CTpanuTh cBoe pbicTBie cynoBast perucrpanis, Bb OTHO-
LIeHIM PHGONIOBHNXD CYROBb.

BaxnEiiutee mBcro CpenM NBHXHUMOCTEH, Ha-psany cb
MODCKMMH M DBYHBIMH CyjamMH, 3aHHMaeTh TOProBO-Npo-
MbllUNeHHOE nipefinpisitie. OHO MOXETH NpencTaBinTh orpa-
HHYEHHYIO W Heonpenbaennyw uburocts. Ho ecnd mb rna-
3aXb KpepnTopa 3ta UBHHOCTD OKaswBAeTCH JOCTATOYHOH
Ins obe3rneyeHis [ojAra, TO 3aKOHB nomxeHs cabnatey BoO3-
MOXHBEIMB 3aKfiafb NpeAnpiATia, nNpUsHaBb €ro Bb TOMD
HIHM HHOMB CcOCTaBh UBNbHLIMBL U CaMOCTOATENLHBIMD npes-
METOML 060pOTa. YXe ykasaHh GLUIM 3aKOHORATENbHHS N0~
NBLITKH, OBITb - MOXETb, HYXAAIOILIACT BB YCOBEpLIeHCTBOBA-
HISXB, OAHAKO ke, Goabe Wiu Menbe VAOBJIETBOPSIOWis no-
TPeGHOCTb. ABTOPH TPOEKTA TPaXJAHCKAr0 yJoxeHis ensa-
M Cb OCHOBaHieMDB [OJArand, 4YTO BBORUTL Bb NpoeKTH
ofwis npaBuna o saknanh COBOKYIHHXb Belleil upexge-
BPEMEHHO, Bb BHAY TOro, YTo BOMPOCH O NOpsIAKE M 10pH-
AHHYECKHXD MOCABACTBIAXD 3aKiiaja COBOKYNMHEIXD Beweld no
CHXD IIOPD TPENCTaBASETCA M Bb JOKTPUHB, H BD 3aKOHO-
naTenbHOH  npakTHKB  Becbma CMOPHBEIMB M CMYTHHIM®B.

Mo muBHilo aBTOpOBB mMpoekTa, NPpH TaKHXb YCIOBISAXD 06- -

Wist npasuia 0 1M0LOGHOMD 3aKnafb MOTMH Ol BW3BATH He-
ROpasymbHii Ha npakTHKB K OKasaTbCH nawe HerpumbHu-
MHIMH Kb OTABIbHBIMB  KaTeropissMb COBOKYIHBIXD Beulei.
ABTOPH He MOSICHSIOTDB, Ha KOO Xe Bo3naraeTcs 3a6ora
YCTHOBJIEHIt TOrO HJIM HHOrO moOps/Ka COBepIleHis cab-
0K Cb Npeanpiatiamu. Brpoyewms, weussbcTHO M To, pa-
3yMBIOTD JM OHM NOXL COBOKYNHHMH Bewamu TpennpiaTid,
O KOTOPHXb TaKb MajO TOBOPHTb NPOEKTb, NONHTABLIIKCS
OGBENMHHTb TPAaXAAHCKOE M TOProBOe npaso. IOpunuueckas
NPHPOKA NPEAnpiATis He MONYYHIA ZOCTATOYHOM pa3paboTku
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H Bb HOBOM® mnpoekTs npasBunb o rnepexoqd TOProBHXb H
MPOMHILNEHHNXb Npeanpiatid. A mexay THMb dpaHiysckoe
32KOHOMATENbCTBO, CABAABUICE MIONBITKY MEPeYHS COCTAB-
HHX'b 3JEMEHTOBD TNpeanpiatis, Morno 6l NoCAY:KMTb OT-
NpaBHHML TIYHKTOMB A1s HOoBBHIIMXD 3akoHopartened Bb
BHSACHEHIH ORHOTO HM3b TPYAHBHWNXD, HO HEH3GBKHLXD
BOMPOCOB®. .

Perucrpauiss Toproo-npoMmsimnieHHbIx, npeanpisTiid yxe
MCnbITaHA M Cb NPUHUMNNATBHOH CTOPOHH He BO36YXAaeTD
comubuiil. Bb peectpaxb npeanpistii  oTmbualoTcs  Ba-
HBHLE MOMEHTH BL HXb WUZHH — OTYyX[eHis, zanora,
ycraHoersenis o6iueif nosbpenHocTH W T. n. Ho perucrpa-
Lisl, KaKb W KHWIOBOACTBO, MpejCTaBss psillb BHIFOLB A7
Kynua M NpoMHUUIEHHHKA, Bb TO XK€ BPEMS JIOKATCH Ha
Hero GpeMeHeMb, KOTOpOe He Mg BCsiKaro Baagbabua npea-
npiATis NOCHABHO. T03ITOMY 3aKOHDB KOMKEHD chkiaTth 064-
3aTebHOH perucTpauiio M ROMYCTHMHM®D 3aKnags, BOTPeKH
mubnio Heussler'a u Schondorffa, nuws mis KPYMHHXD U
CPeAHHX> NpepnpisTiff, OTHCKABbL A9 OTrpaHHYEHis UXb
OTH MEJKMXD KaKyio-nu6o wabnonnyio mbpky—no obwmp-
HOCTH 21 060pOTa, MO KONHYECTEEHHOMY NH COCTaBy JHUD,
MOCBAADIHAXD  CBOM  CHJIBL  JJAHHOMY MpegnpiaTio. Jra
MEpKa BO BCAKOMB cnyuab GyneTdb UCKYCCTBEHHAs!, HO OHa
Bb JQOCTATOYHOH CTeneHH JOCTHrHETH CROeil ubnu. 3aknans
Kakb cpbnxa, Thmb Gonke onacHas, u4bmb menbe onpegk-
IMMa UBHHOCTb 3aKNafLBaeMaro npeamera, He 6yneTnb umbTh
npumbHeHis Kb HeszaperHcTpOBAHHHEMD npeanpiaTisiMe, T. e.
MeNKHMb, 06bY4YHO cnabo OPraHM30BaHHbLIMD, HEJO0CTATOYHO
YCTPOEHHHIMD Bb OTHOIUEHIM KHUIOBOACTBA M OTYETHOCTH
BooGue. Menkie TOProsus M NPOMHILTEHHAKH OyayTs 1u-
WeHBl XpeAnTa nonb obesneveHie npeanpiaTis, kakb 1b-
Jlaro, MHOrAa, ObITb MOXETh, Aaxe UMbBs npaso Ha goBbpie.
Ho sato o6opors ocso6ogutcs o1 psla KPeauTHHXD orne-
pauif, HeROCTATOYHO 060CHOBAHHMXD.

Bonpoch o perncrpauin cynosn u npeanpisTid, a cnb-
MOBATE/BHO M O 3aknafgh uXDb 6e3b nepepaqu BnajnbHis, 60-
1be uanm menbe BHACHEHD Kakb nuTepatypol, takb u 3a-
KOHONaTenbcTBaMH.. Ho BB keko#f crelienu Muciuma peru-
CTpauis M 3anuch 3axiaga  6esb peanbHOR mepepatu Bb
OTHOLEHIN JPYIUXD KBUKHUMOCTEH? AsTopamu miseiinap-
CKaro rpaxaaHCKaro yMOXeHist Mpenronaranoch eseseHie pe-
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THCTPAUi¥ M WMOTeKH Bb OTHOWIEHIM BeCbMa 3HAYUTEALHATO
HHCTa IBUXUMOCTEH, Bb 0COGEHHOCTH MMBIOWIMXD 3HAYEHie
Bb npogeccionansHoil nbstenbHocTH. Ho 3akoHomaTebHmHs
nanath HAaUUIM BO3MOXHEIMDB AOMYCTHTb 3ajiorb Ge3b mepe-
Aaun BiapbHia b 3anucbio cgbAKM  NUMbL BD OTHOLLEHIH
ckora (§ 885). AHrno-amepukaHckoe 3aKOHORATENBCTBO MO-
IO Rajblle KOHTHHEHTANbHLIXD Bb NpuMBHEHIM npuHLuna
NyGIHYHOCTH Kb OGOPOTY ABHXHMOCTEH, yCTAHOBUBD s
MHOrOYHCAeHHBIX's BUAOSD ITOH KaTeropim HMyUIeCTBL pe-
FUCTpalio, no xpaiueii mbpb s cnbnoks no 3aknany.
EpuHcrBeHHOE 061ee orpaHuyeHie cpbnaHo nullb, Kakb yike
CKazaHO, I NpeameToBb ManouBHHEXB. TonbKO uTo yka-
BaHHBIH  aHII0-aMepHKaHCKiil  1OpAgoKs nogsepres  0co6o
cTporoit KputHKE Bb WhMenkoii nutepatyph, ykasmizasieii
Ha 4pe3mbpHoe paclumMpeHie perucTpauin RBHIKMMOCTEH. Bos-
paxeHis NPOTHBD perucTpauiu ABMXUMOCTeH HBMELKHUXD
IODHCTOBB Bb HBKOTOPOMDB OTHOWEHIM He JHILEHH OCHOBA-
Hisl, HO CNabbiMb MYHKTOMb KDHTHKM SBISIETCH TO, YTO aB-
TOpH, rOBOPA O perucrpauin, Bce BpemMs UMBIOTH BB BUmy
cubaky Sicherungsiibereignung, Mexnay TEMB Kakb peru-
CTpalist M MMOTeKa NBHXMMOCTH CIBNAeTh HEHYXHHMb
ofpaujeHie Kb 00€3MeYUTENLHOMY OCBOEHIK) JBHXKHUMOCTEH.
TEmb He menbe, HUYTO He roBOPUTD 3a HepeHeceHie aHrno-
aMEpUKAHCKUXD NOPSIKOBD Ha eBponedckii KOHTUHEHTB.
Kb perucrpauiv mopckuxb M pBUHBIXB CYJOBB, a TaKxe
TOProBO-NPOMBILIIEHHBIXD  NpeAnpiatii Ha nepsoe Bpems
MOrnu Gbl OHTb npHCOepMHEHH Julb PaGPHYHLIA, 3aBOA-
CKist, THnorpadckin H HBKOTODHS CENbCKOXO3AHCTBEHHDIA
MallltHe, ecnu  Gombe Gnuskoe o3HaKomieHie ¢b 06opo-
TOMD HE NOACKa}XeTb, YTO perucrpauid Moray 6wl nopne-
XaTb M eile HBKOTOPHS npyris WBHHESA ABHXUMOCTH, CIy-
¥auwlis whisiMb NpousBoOACTBAa MM oGeaneyecHilo CYLieCTBO-
BaHis JOMKHUKA,

Wraksp, Bb orpanuuensHom» uyucnb ciyyaesb 3akaandb
RBHXKMMOCTH Ge3b mnepepaun snagbuis GypeTd perucrpHpo-
BaTbCAl, W 3THMb BB BHCLIEH CTeneHW YAOBIETBOPHTEILHO
P23pBUIHTCA BOMPOCH O MyGAMYHOCTH Takoro sakinaga. Ho
Bb Ipyraxn cinyyasxs? Ecam whTh  yHuBepcanbmaro cpeg-
CTBa Ji8 ofe3rnedeHis o6wen3BBCTHOCTH 3aKnajga ABHKU-
MOCTH Ge3b nepenaun Bnagbuis, M ecnu arta obwen3shcr-
HOCTb fomkHa Obina OWTh YCTAaHOBJIEHA Bb MHTEpecax®
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nocABAyioWuX'b KPEAUTOPOBL, TO He OCTAeTCA HHYEro [py-
roro, Kakb NpeAyNnpefuTh 3THXB NOCABAYIOLMXD KPEAHTO-
POBb, NPHHHMAINHXD NH Bb 3aKJagb ABHKHMOCTb, KOTO-
past OKaMeTCsl 3aN0MEHHOH, HAM TIPOCTO Pa3CUMTHBAIOUHXD
Ha MAaTeXeCnoco0HOCThL JOMKHHKA, Bb BHIY BHAUMAro ero
HMyIUIecTBa, YTO OHW NOMKHbI ABHcTBOBATH Ha CBOH CTpax®.
Cb 3THMD NPUXOOMTCS MO HEOOXOQUMOCTM MUPUTbC. M
310 ThMB snerue cpbnath, uYTO XOTS cnyyan ofmaHa He-
pbaky, Ho BBAb oHu—ue obuiee npasuno. CrhcHas 060poTh
Bb npeaynpexpenie Thxe MAM MHNXDB 3n0ynoTpebnenii,
3aKOHOAaTe/lb [HOXKEHD MOMHHTb, YTO TPHYMHAEMOE UMb
3/10 MOXETDH OKa3aTbCsl 3nauuTenbhbe TOro, b KOTOPHMB
sefleTcss 6oppba. YkazaHuuil Heus6hHHIA HCXOAB npeny-
CMOTPBHD 33KOHORATENLCTBAMM H NPEAYKA3HIBAETCH NMPAKTH-
koil. [lo cBupbTENbCTBY HCTOPHKOBB, BB ApeBHEMDb npash
saxnanb 0e3b nepenayd BaapbHis cospaBanb OTPAHUYEHHO
nbHCTBOBaBIIee BewHoe npaBo. BEpuTtens Mors juwb Tpe-
GoBaTbh [/s1 YROBJETBOpPEHiA CBOeHl NpeTeH3iu 3anoXeHHYO
Bellb, €CIM OHA HaXoiunach Bb pYyKaxb HOKHHKA WM
Kpyroro JjMia, HO 3HaBIIAro O CYW{eCTBOBaHiM 3aknaja. Ha-
NpoTHEL TOro, fo6pocosbcTHHil Bnagbieus He Oulb OT-
BETCTBEHD Mnepefb KpeAHTOPOMb. 3aThMb, eCliu Ha OfHy
M Ty e Bellb YCTaHaBAMBAJICH M DY4YHOH 3akiafgb, WU WUIO-
TeKa, TO jaxe MNpexJe YCTAHOBJEGHHAs WNOTeKa ycTynana
Gonbe MonONOMY Dy4YHOMY 3akjany.

Mo ormbHennoit cr. 1377 cBoga rpaxa. ysak. ry6.
OCT3eHCKHXB, «€CIM 0T[aya Bb 3al0rb COBOKYMHOCTH Be-
wed He OYNEeTD CONPOBOXAATHCA MNEPEXOAOMb CaMmaro Bia-
KBHIs OHOW, TO Ha Kaxayoo OTABAbHYIO, Kb ceif COBOKyM-
HOCTH NpHUHAMNEXALIYIO, [BHXHUMYIO Bellb KPEAUTOpy He
NpefoCTaBISeTCS HWUKAKOro  BeliHaro, umbiowaro cuay u
Bb OTHOWEHIM Kb NOCTOPOHHEMY Biagbiblly, MpaBa; Hanpo-
THBb, Cb BHOHTIEMD TaKOH NBUXHMOIl BelM M3b COBOKYM-
HOCTH NOCPEACTBOMD OTHYXJEHIsl, U camMoe 3aKjajHoe Ha
Hee MpaBO rmpekpaljaeTcs, M 3aTbMb Kb cocTaBy 3ajora
CYNTAIOTCS NpUHALNEXAIUMH JINLWb NpoYis BewH, nmbowiscs
elle Bb TOM COBOKYNMHOCTHM NPH B3biCKaHIM 0Ge3neyeHHAro
3aJ0rOMb 1paBa».

Bb cr. 8 ycr. kpen. pasa. IV, uzp. 1903 r., B KoTO-
POii TOBOPNTCA O HaNOXeHiH 3HAKOBL Ha OCTaBASEMYI0 Bb
NONb30BAHIM NOMKHUKA SAJI0XKEHHYIO Bellb, MOCTAHOBJEHO:




— 30 —

NMpH  HEHANOXEHIM HA MMYILECTBO TAKHXD 3HAKOED, 3a-
KrajHoe npaBo GaHKa Ha 9TO MMYLIECTBO He umbeTd CHbI
MO OTHOLIEHI0 Kb TPeTbUMb JULAMb, BCTYMMBLIUMD Bb
cabakv Cb 3aemilvkamy GaHka. 3a COKpwTie 3aKn1agosb
WIM OTYyXJeHie OHBIXBL [O mnoraweuis ccyper, Bub fomny-
CKaeMHXb NO CEMY yCTaBy cayvaerb (cT. 121), saemuuxs
NpUB/EKAETC Kb OTBETCTBEHHOCTH, yCTaHOBJIEHHOI 3a pac-
TpaTy UMyIlecTBa, BBLPEHHAro [Nst XpaHeHin (y/10x. Hakas.
cr. 1681 u 1682; ycr. Hakas. cr. 177).

Bw cnyyab ocrasienis Bb nons3osamin 3aemuika Hu-
BeHTapsl, pajgu npioGpbredis KoToparo oxasHBawTCH ccynnl
YUPEX[SHISIMU MENKaro Kpegurta (ycT. xpen., usg. 1903 r.,
pasp. X, ct. 96), RO nojHOM ynnaTe ccyps, 3aeMIHKDb, MOoAb
ornacenieMb OTBBTCTBEHHOCTH M0 32KOHAMD YrONOBHBIMB, Ho
Bb npasb 3aknapuBath MM, 0e3b coracia  yypexpgeis,
BbIAABIIArO CCYAY, NPOAaBaTb WMIAM HHHMB CHOCOGOMB OT-
dyXaaTe O3HadeHHble npegmers. CoBepuleHHHE BONpeKH
STOMY BOCMIPEUleHi0 OTuYyXieHie WM 3aKiIajb NpPH3HAIOTCA
HenbicTBUTENBHEIMY, KPOMB TOro chyuast, Korja KynUBIIiH
WM TPUHSBINE Bb 3aKianb He 3HaNb, YTO HMYL[ECTBO He
MOLI0 OBITh OTYYXNAEMO MM 3axnafnBaeMo. Cb cornacis
yuYpexaeHis, BhAaBLIAro cCydy, ofesmeyupampujie ee npen-
METH MOTYTb OWTb MPOJAHB WM HHEIMB 06PAa3OMb OTUYK-
AeHsl, Cb TNePeBOJOMD JoNra Ha HXb npioBpbrarens.

Cyne6uas npaxkTeka, KaKb TO GLUIO BHAHO H3D npuse-
ReHHbiXb pBlueHid, He cunTaeTn oGs3aTenHuMH GOpPMAlb-
HOCTH, M1l yCTAHOBJEHis 3axnajga npegnucauuus. Ho, fo-
nyckas 3sakpage Gesb mnepefaud  BiagbHis  npegMeToMb
saknaga xpeputopy, [p. Cenats monaraets, uto eciu Kpe-
AMTOPB He no3aboTHTes 06b ykphmieHin u  oxpawenin
CBOEro 3aK/NajHOTO MNpaBa Bbh NOPAAKbE, 3aKOHOMDb YKa3aH-
HOMB, TO M cAbika o0 3aknagb He mMoxeTn CNYXKUTb IS
Hero OCHOBAaHIEMB Kb MPEUMYUECTBEHHOMY YNIOBJIETBOPEHilo
nepend ApPyruMu KpeuTopamu, [peTeHsiy Kouxb He obesne
4ennl 3anoroms (1878/117, 1875/321, 1872/891, 1873/658),
WIM Kb MPEUMYIIECTBEHHOMY [1paBy Bb OTHOLUEHiM no6po-
cosbctHaro npioGpbTatens sanoxenHoi, Ho He nepefaHHoH
kpepuTopy Bewm (1875;321, 658). '

Ecnn atv nonoxenis He MOryTb OuiTb NpH3sHAHH COOT-
BbTCTBYIOIIMMH IBiCTBYIOIEMY 3aKOHY, TO MXD HANIEXUTD
NPHHATb BO BHHMaHie npH BhpaGoTKh HoBaro saxona. U

— 31 —
HbMeUKOH nuTepaTypoif BeicKazaHo MuBmie (Hellwig), uTo
Bb repMaHckoMb npaBt eCTb CpeacTso, KOTOPOE MOXKETD
YCTPaHUTh XOTh 4acTb AYPHLIXDB NOCABACTBIH, npoucTekaio-
wHxb OTb CcAbnoxb  Sicherungsiibereignungen. 3to cpen-.
ctBo—§ 805 ZPO, BB cmiy kortoparo 3anorosoif Bhpu-
TeNb, He uMBBWIK peanbHaro BragbHis 3anokeHHold emy
BEUIbIO, HE MOXETb [1POTUBOABHCTBOBATL apecTy M npogaxhs
9TOH BEHIM, COXpaHAs AWWB NPaBO JHYHAro Hcka. CooT-
BBETCTBEHHO CKa3aHHOMY, Bb HOBOMb 3aKOHB HO/IKHO GbiThb
NOCTAHOBIEHO, YTO 3aKNafb ABHUNKUMOCTH 6e3b nepejadu
BrafbHis He MOXeTb ObTh MPOTHBOMOCTaBNEHD AO6POCO-
BECTHOMY KDEWTOPY MO DYYHOMY 3aKiafy TOH e JBHKU-
MOCTH, a paBHO M ed fobpocosbcraomy mnpio6pbratenio.
Takumb 06pasomb, 3aKknagb [BMXKHMOCTH 0€3b nepefayu
BrafbHis Bewblo yCTaHaBNWBAeTh BELjHOE MPABO, KOTOPOe,
ONHAKO e, YyCTynaeTb BLIUHOMY mnpaBy po6pocosberHaro
3aJI0TONPHHUMATENS 110 DYYHOMY 3ak/iagy H He 6yaeTh o6s-
3aTejibHO s noGpocosbeTHaro npio6pbratens senp.

V. Ooesneuuineabroe ocsoenie ¢s mouku aprmwHia 3aKoHO-
damenbrnil noAuinuKiy.

llyTems ycTaHoBieHis perucrpauiv mns ogHbBXL ABHKH-
MOCTeit, MNpU3HAHieMb JNy4lIaro npasa 3a QaKTHYECKHMB
3aKknajofepxareseMb AnA  Apyruxb  6ynyTh ofe3neyeHn
MHTepecsl JOMKHUKA M MHTEpecH TPeTbUXb AHUb. Ho uHre-
Pecel KpepuTopa Bb OTHOLIEHIM ABWXUMOCTEH, perucTpauiu
HE NOIexallXh M HE [ONYCKAOWUXD HAJI0XKeHid BUAU-
MbIXB 3HAKOBD, OCTAHYTCA HErapaHTHPOBaHHHMU. W noTomy,
OLITb MOXETDb, HaIeXHTb NPefOCTABUTL eMy npaso 00es-
neunBats el  QUAYLIapHHIMB OCBOEHIEMB  3aNOKEHHOH
BEILIU?

Crbaka o6esneyntensHaro OTYYX/EHIA ¥ OCBOeHis, ABA-
€TCH  JIM OHa CaMOCTOSATENbHOA (QOpMOM, nojyyaeTsb Ju
BUI® NpOfaXH Cb NPaBOMb BHKYMA, MOXETb CUHTATLCS
HCXOLMHMD TNYHKTOMDb BCErO TOrO [IBHMEHI BB I0puaHYe-
CKOit nuTepatyph, M306pareHie KOTOpAaro COCTABMIO conep-
¥aHie nacrosieil crateu. Heo6xogumo onpenbnuTh OTHO-
weHie Kb Hell # Cb TouKM 3pBHIA 3aKOHOAATENBHOH MONH-
THKU. Henb3s cyuTaTh BROAHB NpaBUILHHMD B3MISTh ABTO-
POBb MpPOEKTa TPAXAAHCKAFO YIONKEHIT W yYACTHHKOB'D
ocoGaro  cosbulaHis, nepecMaTPHBABLUATO KHUTY naTyo
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NpoeKTa, MPH3HABIUHXD 6onte OCTOPOXHbIMDb, HE BBOAS Bb

KHUTY TISTYIO nocTaHoBjienii o npasb Beikyna, BmbcTh ¢b
TEMB He NPOEKTUPOBATb X TPaRUTb O BOCNpEIEHIH Bbi-
kyna. Ocofoe coBbluanie, kakb ¥ COCTaBUTENM MpoeKTa
TPaXNAaHCKAro yNOXeHis, nojarajgo, 4To yMONuaHi€ caMo no
ce6b MOBENETH Kb MCHE3HOBEHII0 M3b HALIEro IOPUAMYECKATO
6uTa npaBa BHKyna, BecbMa pbako NpuTOMB  Habnogae-
Maro Ha npaxTHKb, uau, no kpaiineit mEp%, orpanMuuTb
npumbHenie ero TEMH HEMHOTMMH HMCKIIOUMTENBHBIMM CITy-
yagMH, M TO Bb OTHOLWUEHIM, INaBHHMDb 06pasoMb, "ABUKH-
Maro HMMyHulecTBa, Kakb, Hanp., BPeMeHHOH HYx1oil Bia-
nbnbua QaMunbHHXDB AparoubHHocTed M T. m. o obuiemy
we MuBHIO, MMEHHO MojyaHie 3akoHa 06b 370l cobaxh
NPUBENO Kb LUMPOKOH M He3fopoBoif es npaktukb u yxe
BO BCAKOMb Ciyyal Kb BpenHoi HeycTOHYMBOCTH CyneGHOif
NpaKTHKH.

Pashoo6pasHbie AOBOAM BHICTABARIOTCS Bb MOAb3Y U
NPOTHRL CRBAKN 00e3neynTesbHAro OCBOEHisl. 3alUTHHKU
CUMTAIOTD €e JO3BOJIEHHOH, MOTOMY 4YTO OHa Heob6xoaMmMa
IJisi BCSIKAro, KTO HYXIAeTcsd Bb KDefuTh M Bb TO ke Bpems
He 006712RaeTh HEeABMXKHMOCTBIO, a HBHXMMOCTb HE MOXETb
0TAaTh Bb 3akiafb 6e3b TOro, yTo6H He OTKa3aThcd OTb
NPOAC/KERI CBOero pemecna wiad npodeccin.  Sicherungs-
ibereignung sBnsieTC €IMHCTBEHHHIMD MCXOAOMb, NPHIYMaH-
HHIMb He [OKTDHHOH, a Xu3Hblo. [loka HBTHL HMNOTEKM ABHM-
XHMOCTH, 3Ta CABJKA Bb AOCTATOYHON CTeneHH OMNpapib-
Baercs TEMb, uTO CHYXHTb MHTepecamb kpeauta (Schon-
dorff). potuee cabaky phBlMTEensHO BHCKa3anuch HBKOTO-
puis  opraHusauin  HBMeLKMXB KYMNLOBb, TpeGOBaBWIHXD
BOCTIpelleHiss esl - M u3flaHis 0co6aro 3allKWTHAro 3aKoHa.
Huzwie wnbmeukie cymd TakXke OTHOCATCH OTPHLATEIBHO
kb cpbnkb oOezneuuTenbHaro OCBOEHIsl, HO HXb NOMBITKH
60pu0y Cb onacHoif, no nxb MEBHIKW, nNpakTHKOH BcTpbya-
OTb OTNOPbL €O CTOPOHH BHCWeEH cyneGHOH HHCTaHUiH,
aBTOPUTETDH KOTOPOIf aknaeTs TO, uTO HEKOTOpHE IOPUCTH,
naxe Ttakie, kak®b Gierke, Wolff, npunumaioTs cynebuyio
npakTHKY 3a pbdcTByomee npaso. HauGonbe oHepruuHo
npoTHBDL Npu3HaHis Sicherungsiibereignung BHCKa3biBaeTCs
Hellwig, koTOpHit cuHTaeTh HenpaBHIbHHMb YiKe W TO, YTO
RG caxwkomd cTporii kb BEpUTENSIMB, BECbMa CHHCXOAM-
TeNE€HDb Kb [OMKHHWKaMb. Paubile ykasaHo Owno, 4TO
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TpeGoBaHie nepefayu npeAmMeTa 3anora Bo BnagbHie Kpegu-
Topa mpecnbayeTs nBosikylo Ubip: obesriedeHie MHTEpecoBb
KpeguTOopa M TrapaHTil0 MHTEPECOBB TPETbHXD NHLb. [lep-
Bas ubnp cabnkoit oryyxpeHis pocruraercs Bnoank. Ho
COBEpLIEHHO He [OCTHraets BTopas, TBCHO cBf3aHHas
C¢b NyGAMYHOCTBLIO 3anora.  3anorb-OTuUyXieHie mno ca-
Mol cBoeit npupoad spasiercs TtadtHod cpbakoift u, BB
kauyecTBE TaxKoBOH, 3aCTaBisgeTds BCIOMHUTb 00 OMaCHHIXb
ans 060poTa sIBNEHifXb, 06befuHseMHxb BB noHariu Gldu-
bigernot. JTtu sBienis He HOBH, Kakb W Gopnba Cb HUMH
CO CTOpOHH 3akoHofaTens. Ho ubmb Gonbme u wmwupe pas-
BUBAETCA TOProBO-NPOMBILIIEHHHI 060pOTb, TEMB pa3HO-
o6pasnbe npiembl, HarnpaBieHHbHE NPOTHBB KPEIUTOPOBD X
tbmb onacybe cammsi sienis.

Mousitie Gliubigernot o6HuMaeTs co00ii Kpyrb siBieHiit,
KOTOpHIt MMEIOTD HeMmeHbuiee 3HauyeHie, 4BMB nNpOTUBONO-
NOXHHS HMMB $IBEHiS 3KCnoaTalid KpeguTOPaMM [OJIKHH-
KoBb. M ecnu 3akoHopaTenmo TPYAHO GOPOTHCH Cb POCTOB-
uMuecKumMu cabikaMu, Bb WIHMPOKOMB CMHICAB 3TOro Ciosa,
TO, Kaxertcs, eule TpyaHbe 6opbba Cb UBMBILLIEHIIMH JOMXK-
HUKOBb, VKJOHSIOIUXCA OTb IuiaTexa ponrosb. OpHO Cy-
IeCTBEHHOE pa3luyie MeXJy 3THMH [BYMS KaTeropismu
siBNeHiii: 3amuTa ROKHUKOBD WMBeTs MBCTO MOYTH HCKIO-
YUTeIbHO Bb 000poTh rpaxkgaHCKOMb, 3awluTa KPepuTo-
pOBb J0JKHA OBITb OCOOEHHO HHTEHCHBHA Bb 060pOTH TOp-
rOBO-NpOMBIILIEHHOMb. Bb oTHoweHiW nepBaro Hago HMETH
Bb BHIY BO3MOXHOCTb 3KCHAoaTtalid JIHL'L, HYXIAOWHXCA
Bb NOTpebuTeNbHOMB Kpenuth. Bb OTHOWIEHiM BTOpOro no-
JI0XeHie KPERUTOPORD W ROMKHUKOBD NpeicTaBIseTCs OfH-
HAKOBHIMb, TaKb KaKb OHO YPaBHHUBAETCH CMEKYNSTHBHHIMD
XapaKTepoOMb KpeauTa Ha cToponb opHoro u mpyroro.

M306pbraTensHOCTh TOProBO-NPOMHIUIIEHHAT0 0060pPOTA 10
yacT¥ ofMaHa [ODKHMUKaMy KpeMTOpPORL BB HacTosllee
BpEMS ABASETCA pasHOO6pa3HOi no mnpieMamb U He BCerfa
nerxko ynosumoit. [pod. Hellwig npusoguTs npuMBpHHId
nepeveHsL ITUXDb NpieMOBB, OO0bEgHHAEMBIXBL ThMb 0OWUMB
NPU3HAKOM, 4TO MHOrie NOKHUKH XUBYTH Bb 06CTaHOBKS,
cosfjiauiel npepnoyoxenie 0 UXb KPenUTOCMOCOGHOCTH, Bb
ABUCTBATENbHOCTH ABAAACL BNOAHD HennaTexecrnocoGHHIMH,
3JTO ROCTHraeTcs pas3NuyHLIMU myTamd. MeGenb u jApyris
ABWXHMMBIS BEIllM [epeycTynainTcs THMb HiIM ADYTUMDB JH-

3
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nams Bb ofeanedenie poara, BaanbHie xe 3THMH Belamu
yAePXHUBAETCS QOMKHHUKOMDb Ha OCHOBaHIHM Haltma WM ccypul.
Takifn Belj OKa3LIBAIOTCS HENOCTHXUMBMU JAS APYTHXDB
KPefUTOPOBb, TaKb KaKb OHU He MOIYThb OGPAaTUTH CBOEro
B3HCKAH{S Ha MMYyWecTBO, AOMKHUKY He NpHHaAlexalllee.
Jomxnukbs wumbBers upegnpistie, KOTOpPOe NpH NIOXHXB 06-
CTOSTENAbCTBAXD [ePeBOAHTH Ha ‘KeHy uiaM nbreil m Takums
o0pazomb [bnaerb ero HejoCTYMHHMDB M CBOUXDb KpPeH-
TopoBb. Tamb, rib He MORNEXHMTDH B3BICKAHIIO HeLOCTHralo-
wee onpeabneHnaro pasmbpa BosHarpaxieHie 3a TpPYAb,
LOMKHHUKDB, BHOCS CBO# JMuHH TpyAs 8B udyxoe Abao u
xenas 0CBOGONMTbL OTB B3bICKAHIA RONyvyaeMoe BO3HArpa-
Kneuie, porosapuBaerci 00b ynaaThk emy >kanoBaHia Bb
npenbiaxe, HEJOCTHXHNBLIXD JIs KPeAWTOPOBb, a OCTajb-
HOe BHIFOBAPMBaEeThb Bb I10/b3y CBoel HKeue, Kakb ea co-
nepxanie. Ctpaxysi cebs Bb NMOJAb3y XeHW unu fbreid, nuuo
oGesneuyuBaeTd cefsa NPOTHBB KpeauTOpOBb. [lonyuaroluii
HacnbACTBO OTKasbiBaeTCs OTb HEr0 Bb TBXb BUAAXD,
4TO OHO NOCTYNMUTHL Bb mnonp3y Abred. Tamb, b cy-
IeCTBYETh BOTYMHHAA 3aMHCb, COOGCTBEHHHKD JOMa nepe-
faeTh ero Kb MONb30BaHie U YyrpaBjeHie -TPETbAro JIHLA,
3aHocs 3Ty cAbAKY BB peecTpb. ITHMB TpieMOMB TNO/b-
3yIOTCs It 00e3leyeHis JHIIb OAHOFO HOKHWKA, BHCTY-
napilaro Bb xadectBb nonb3oBatens W ynpasHTeNs, Cb
ycrpaneniems Bcbxb fapyruxb. [lpakTHKyeTcs yupexieHie
TOpProBaro fOMa Cb OrpaHudeHHOi OTBBTCTBEHHOCTHIO, alMU-~
HHCTPAaTOPOMB KOTODATO SBJAETCA AOMKHHUKD, a4 YIeHAMH—
xeHa M gbTH Wnu apysss. Bb pycckoit abBnopoil npakThkh
BCTphualoTCs euje ciyyau, KOrAa MHHMbIH TOBAPHIND MHH-
Maro TOpProBaro nHoMa AAs ocnabieHis MONOXeHis CBOero
KPeNHTOpa, KOTOpPHI 3asBiseTd NPeTeHsild Ha «TOBapHule-
CKOe» HMYWECTBO, NpefbsiBNfeTh HCKb OTb HMEHHW TOpro-
Bar0 NOMa Kb caMoMy ce6h, Kakb MO/KHHKY 3TOrO joMa u
NpoCcHTH CyAb 00b obe3aneueHin ucka. Bb papy ynomsuy-
THXb npiemoBb Sicherungsiibereignung noayuyaets Hapje-
wailee ocpbllenie: 2ta cpbaka NpeacTaBAseTd ONAaCHOCTh
LN TPETbUX'b NHIYb. Bb 3TOMD OTHOWIEHIM OHA HHYBMB He
OTJHYAETCS OTH 3aknana 6e3v nepefaud BAafgbHis [Mpefme-
TOMB 3aKnaja.

Ecau 3akowb, JONYCTHBB 3aKlafb MOPCKMXb M pBu-
HHXDb CYAOBb, PaBHO W TOPrOBO-NPOMHIUIEHHHXD Npeanpis-
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Tid, 6e3b mepepaun BnafbHisA, HEOOXOQHMHMD YyCnoBieMB
bHCTBHTENIBHOCTH  3aKfiafla MNOCTaBHTL.  3aperHcTpoBaHie
cabnxu, TO oOesnedyuTenbHOe OCBOEHie HAM .Mpojaxa ¢b
npaBoMb BbKYla Bb OTHOLIEHIM HAa3BaHHHXb NpPEAMETOB®
RonaxHa OHTh oObsBieHa HepbiicTBUTenbHOH BB cuny ca-
Maro 3aKoHa.

Yro xe KacaeTcsi OCTaNbHBIXDL MPEAMETOBb, TO Bb OT-
HOIUEHIM HXDb [OJKHO OWTb IMOCTAHOBAEHO, YTO NPHKpHBa-
ollee 3aknagb 6e3b nepejaud BragbHis OTYyXKAeHie cb
NpaBOMb BHKYNa MNOAYMHSIETCS NpaBHiaMb, YCTAHOBJIEHHHMB
s . 3aknafa 6e3r nepepauu BnagbHin npegmeromb 3aknapa
KpeguTopy. 3THMB 6yneTb yCTpaHeHb HHTepech ofpalleHis
kb cabakb obesneunTenbHaro OTYYKAEHIS npegmera.

Bn Hacrosiuee Bpemsi efMHCTBEHHHM®B CPeACTBOMb GOpPb-
6u cb 3TOH cAabakol, ecnu oHa coBepiiaeTcs Bb ylepos
KPeAHTOpaMb, CYMTAeTCst 3asiBjieHie O MOANOXHOMb mepe-
ykpbnnenin umywecraa. 3alwUTHUKH 06e3neyuTeNsHaro OT-
YyW/EHIR AYyMAIOTD faXke, YTO YKa3aHHAro CPejcTBa BNOAHE
JOCTATOYHO ANg TOro, 4ToOb Napanu30oBaTb BpPEAHbIS FO-
cnbperein  cabnaku.  JtoTb aoBogb He yOBpuTeneHnn, HO
ofutie crnocoGu 60pb6bl ¢b 06MAHOMD KOKHH GHTbH COXpa-
HeHb ¥ Bb HOBOMDB 3aKOHb.

Ectb eme ogHa crtopona Bb cubakb ofesneumTenbHaro
OTYYK[EeHi—BO3MOXKHOCTb IKCIUIOATALN [ODKHUKA. Takb
rOBOpATD, 4TO Npu 3axnapb-nponaxd napoxofoBb, npak-
THKYeMOH Bb pycckomd 060poTh, KpeAUTOPH—00HYHO YacT-
HBS JIMLa,—B3WUMaOTh uype3MbBpHble MNpPOUEHTH, TaKb 4YTO
pasmMBpb CCyAn OOBIKHOBEHHO He TMPEeBLIIAETd NONOBHUHbL
CTOMMOCTH Napoxoja, ¥ M3b CCYXEHHOW CYMMH BHYMTAeT-
ca orb 15 go 18 npouentoss rogoBuxb. LBeiinapckoe
ynoXKeHie, He CYHTasi HYWHHMB GOPOTbCA Cb ENUHHYHO U
cnyvaifHO COBeplIaeMBIMH pPOCTOBl{HuecKUMU CRBiKamMu 0Ges-
NeYnuTeNbHAro  OTYYXKAEHid, BHCTYNaeTh JHWb NPOTHUBD
npogeccioHabHbiXb POCTOBLUIMKOBD W NPHPABHMBAETD  UX'b
Kb JHLUaMb, JAOUHMb JEHbrM NOADL 3an0rb. - Bb -npoekth
rpaXXfaHCKaro yAOXeHis npefnojioXeHol HOPMbB TPOTHBB
POCTOBUHYECTBA M 3KCMIOATAaLid He TOAbKO Bb OTHOLIEHIH
#OroBOpa 3aiiMa, HO BCSIKMXDB COMlallleHid O TpOLEHTax®b,
c1BAOBaTENbHO, H CONPOBOMAALLUXD 06e3MeYnTelibHoe OT-
yyxpjenie (npoextre kH. V, cr. 104, pes. 1913 r.). A 3a-
ThMB, Kakb TO camo co6oit pasymBercs, NpOTHBB POCTOB-
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WMBCKUXD CRENOKD 34Knaja M NpoLaws Cb .NPaBOMbL Bbi-
Kyna Gynets AbitcTBOBaTHL M cTaths 31 npoexta KH. V ped.
1913 . o 3aknoueHin 4peaMBpHO HEBHrOAHArO porosopa.

V1. Bwoieoow.

Bb 1113 cTaThh npoekra rpaxaaHcKaro yaoxeHis Tperheft
PenakuiH nocTaroBeHO: 3aKiafb ABMXNHUMON BelUM yCTaHO-
BJISIETCA TIOCPEACTBOMb Mepefayu es 3aknajonepXxaTenio, Ha
OCHOBAHIM COCTOSIBIIATOCK MEXAY HHUMD M 3aKNaf4HKOMDb
morosopa o s3akiapb. [lo cornameni AOroBapuBaOUUXCA
CTOPOHDB, 3a/0XeHHAs Belib MOXETb OHTb OTAAHA Ha Xpa-
HeHie TpeTbeMmy suLy,

Bb ponosnueHie kb 3Toi crathh- OMKHB GHITh BBEAGHAK
cabryoulis nosoxenis: _

1. ITo cornaiexilo cTopous 3aKjiajbBaeMas Belllb MO-
XeTb ObTb OCTaB/ieHA HA XpaHeHiW MIM Bb MO/b30BAHIK
JOMKHHKA.

2. 3axknangb ABMKHMMOCTH Cb coxpaHediems BaapbHis
NpeAMeTOMb 3aknafia 3a JOMKHHKOMDB, COBEpPLIAETCH Bb
dopmb nucemensaro axrta, nepenaBaemaro KpennuTopy.

3. na phitcTBuTensHOCTH 3aknapa MOpCKuXb H phu-
HHIXB Cyl0Bb Cb cOXpaHeHiemMb BaajbHis npepgmeToMb 3a-
Kfaja 3a JOMKHHKOMB, TpeGyeTcs 3anmucb cABAKH Bb Cy-
ROBOMD peecTph ¥ nepegaya  3aKNajHOrO akTa  KpejH-
TOpY. ’

4. lns pbicTBuTensHocTH cabaku 3aKjafia, Cb COXpa-
HeHieM®b BragbHis 32  JOIKHHKOMDB, TpeIMETOMDb KOeif
SIBJACTCA TOANENKALEE DETHCTPalid TOProBO-NPOMKLIIEHHO®
npexnpistie, TpeGyerca 3amuck Bb TOProBOMB peecTph H
nepefaya 3akmapHOro akrta 3anoroBomy sbputenio.

5. 3aknapomb npennpisitia Cb coxpaHediemb BianbHis
332 MOMKHUKOMD MOTYTbH OOGHHMMATbCS, MO COTAAlUEHi0 CTo-
pons, Bch cOCTaBHBIS 4acTH npeanpiaTis 3a MCKIOYeHieMb
ToBapa u TpefoBaHiif,

6. He MoryTs ObTe npegMetoMsb 3aknapja Boo6lje H Cb
coxpaHeHiemb BnagbHin npeiMeTOM® 3aKknana 3a JOMKHH-
KOMB, Bb 4aCTHOCTH, TOPrOBO-NPOMLILINEHHEIS NpefnpiaTis,
He Tojexallis TOprosoil perncrpauyiu.

7. Ha ocrtaBisieMHs Bb NONb30BAHIM WM XPaHEHIM JOMK-
HUKA 3aK/IafibiBAEMBl BelW, 3a MCKII0YeHieMb MOPCKHXb W
pBYHBIXD * CyHOB®, a PaBHO # mpexnpisTi#, no coraweniio
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CTOpPOHD, MOryTh OHITb HaNOXeHbl BUAMMHE 3HAKH, nerxo
pacriosHaBaeme npu ocMoTph Belled. ‘

8. BTopHuHblil 3aknagb WAM OTuyX[eHie 3ajJOXKeHHOH

¢ ABHXHMMOH BewiM, Ha KOTOpOH umblOTCS BHAUMBEE H nuerKo
pacrnosHaBaeMble 3HaKH, Henﬁﬁcrameqeﬂb, ¥ BHHOBHHIH Bb
TaKOBOMb HE3aKOHHOMb DACHNOPsDKEHIM CBOeH BELLbIO TNpH-
BreKaeTCs Kb OTBBTCTBEHHOCTH, YCTAHOBNEHHOH 3a pa-
¢ cTpaTy uMmyilectsa, BBEpeHHAaro Ha xpanegie.

9. BropHuHmii 3aKnanb WAK OTHYXKIeHie 3an0XeHHOH M
OCTaBieHROil ¥ AOKHUKA LBHXUMON Bewy, 6esb Hanoxe-
Hil BUAWMbHIXD W JIETKO PACrO3HABAGMbIXD 3HAKOBD, negbi-
CTBHMTE/NeH: 3a HCKMOYeHieMb cayyas rpioGpbreHis rpasa
COOGCTBEHHOCTH M/AM NpaBa 3ajora 3TOH Beubl0 JHLOMD,
He 3HABILHMbB O CyuiecTBOBaHiM 3anora. BunosHuii BB BTO-
pUYHOMB 3a70rF MM OTYYXIEHIW MpHBIEKAETC Kb OTBET-
CTBEHHOCTH, YCTAHOBJIGHHOW 3a pacTpaTy MmyllecTpa, BBE-
peHHaro Ha Xxpawenie.

10. Mpogaxa ¢b MpaBOM® BHIKYNA, COBepliaeMas Cb
ubapio o6esneueHis, Bb OTHOLIEHIH p’E‘«leI?(B‘g MODCKHXB
CyROBb M TOPrOBO-TNPOMBILVIEHHBXD MPEANpIATIH, nopexa-
IMXD PErHCTpaliM M He PerdCTpyeMbiXb, HenBACTBHTENbHA.

11. Mpopaxka cb npaBOMDb BLHIKYMa Bb OTHOUIEHIM He-
- MOMEXALMX'D PETUCTpauin LBUKHMOCTEH COBeplIaeTcs rno
npaBuWiamb O 3aknagb ABHXMKHUMOCTEH Cb OCTaBJIEHIEMDb NOJb-
30Badin wau BragbHi® npegMeTOMb 3aKjana 32 HODKHMKOMD.

[Ipog. Bc. Younyegs,
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