I, M. SASs01k06%.

Mpogheccofe Jemudorckazo Mpuduveckazo fuyes,

T E——

NOHATIE HENPEDAOAMMON CHAbI
Bb [PAAARCHOND NPAGS.

|

Qg 0TFHCKE BoE M 3, 1501 v «IOpugRTecRITRE SANNCORES, NIGABACMIIXE
Hexmporcrmas BOpumoaeckimet Tnmeens.

APOCNABNb.
1911,
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Tunorpapia TyGepuckaro Ilpasmenia,



NoKATiE <HenpeofOnUMON CHABI> BY rpaMAAHCKOMD Npass.

Beeaenie. Bonpoch o wayywoll waacchmrayin cyuiecteyio-
WuXs Teopld. TocnodcTRyioliie MeTOALI ROCTpOeHia noHaTia
Henpeofonaumol CHALL

«Hempeogonuman’ cuna» eCTs ONMH® M3 3aTANOYHEIXE
WHCTHTYTOBS TpaipaHckaro mpara. (b HEMT ONepPHPYETS
SAKOHOJATENs BB DASHEIXT 0TAbnaxt mpasa, He CBASEIBAA,
OmEHaEd, CB HEMS HHEAKOTO onpegbmemmaro cogepmamis,
3awbuarTenbHo, 9TO CAME DENAKTOPEL SaKOHA OGBIYHO VEMO-
HAKTCA PASBACHUTE ero cMeiens '), OmE COSHANTSH, YT0
9TOTH TEPMHHD JONMYCKAETH CAMOE pasniHYHOe MOHMMAaHie,
HO BB TOWE BPeMA He CIMTAITS BOSMOMHEIME YCTPAHHTE
8TO BEIPAKEHIe MAH CHCTEMEI TPAWAHCKATO Ipasd. DB
BUAY TAKOLO NONOMeHIA pemell Ha HaYKy mpasa MOMMTCH
orpbrerpenman pabora HPIATH HA MOMONME cygebmOM mpak-

ruxE, JaPes el PYKOBOMALNA Hadana gud CyikgeHis o Ha-
| IHMHOCTH “HENpPeoRONHMON CHIED:.

Bet ropmersr cormacHBl B: TOMB, YTO IOHATiE «Henpe-
OEONMMON CHIEIY €CTH BHAD POMOBOIC MOHATIA «Cmydans,
opormBonOnaraeMaro nossriio Burel. Ho, 4ré raxce «me-
- npeoponuMas cunas (vis major)? Drors BONpOCE pasBemu-
HAET'F V4EHBN Mipp Ha Maccy TeveHIl W Hampasmeslir,
Openr opucTH onpegEna0Ts «HeOPEOLONEMYI0 CHIYY, KAKEL
«TaKoe BPeOHOCHOE COOLITie, KOTOPOE, HE CMOTDA Ha KPANHIOH
CTAPATeNsHOCTE, HE MOmET's OBITH clGBEKMUEH0 TpenoTBpa-
HieHo, T. €. He MOWET: OHITh NpenoTBpameHo Mbpamm o
cpencraamy mammaro mpepnpiaris» ®). Ipyrie we ropmeThr

1'.I Emnmnqunufpmwmmm:n uoTniaxE K Entw. I,

317 om, T. V, orp. 012
i?uuubﬂt " recept mantarus, cavponum, stabulariorums.

i‘:r:itmhnt‘t fim Hnudel:recht, d. I, ci; Erp-xe, Veramt-
wortlichkeit des Schuldners filr seine 'Il:ﬂ&n.., ibid, Bmm (1871), cTp. 324 ca.
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BHOCATS BT 9T0 ompexkneHie DONPABEY: HEIPeOAOMHMATL
cmIa. ecTh 063eNIUEHO HEMPeXOTBPATHMOR BPEROHOCHOE CO-
Gprrie '), Dt onpepbnenia ENAgyTH Ha4ano ABYME OGOIb-
WMME TeYeRIAME BB HAYIHOM INTepaTyps IO BONPOCY ©
CYMHOCTH «HEMPeOomomuMOli CHnkIy: TEOpiaMs «Cydmexrmp-
HEIME» M TEOpPIAME «OOBEKTHBHEIMB®.

Takosa Kraccnpukamiz Teopill, TPRALTAT TeNeps HAyKOL
npasa. Be camoms mbrb, sra rpynmmpoBka Teopift crana,
MOWHO CKA3aTh, TPANMIIOHHON ¥y BCHX® aBTOPOBB, KaKb

OTEeYeCTBEHHBE 'S, TAKS U SamagHo-esponenckrxs! Ograro,—
nonaragMd Mbl,—OHA NOKONTCA NHINE HA NOBEPIHOCTHOMD
RpHGHAK, CYOBEKMUBHON TMH OOBEXMUGHOT TPERBHIUMOCTH
M HeOPeONONHMOCTH coOBITiA. BTo pasnmuie HMBEMLTHpYeTCH
Ha O0BeIUHAIOIEMD HX'P OCHOBHOMB OTIPABHOM® IYHKTE
YTUXE TeopiMt: ydemie o npedomepamurocmu MICTEIYeMArO
mhaHIA, KAKF HeOOXOIWMOME W CYIECTBeHHOME DeKBHSHTE
nomatia «vis majors. Hpes ¢[IPefOTBPATHNOCTIE HeoHxO0-
IWMO CBA3AHA C'h NPeNONOMeHieM BPEGYCHOMPUMEADHOCTIH,
ubo meppan Gesnonesna Gess propoil. BosEmgaers, Takums
ofpasoMs, BODpocs ofk obsemB Tpedyemoil—in casu-—
«diligentia», a sTo H3MCkamie BB CBOXO oOuYepeds BO3BpE-
maeTtk Hack KT OPHEUHOY ounoeHol oTBhTCTBeHHOCTH.
Camo ywemie o «HempepoTEpaTHMOCTH» cOOBITIA, Xak®
npuagakh <HenpeogomrAMOR CHABI¥, HAYWHAETE Bh HO-
phitmeli muTeparypt mopseprarsea commbmiio. Hamn mmuwro
OHO DHIETETPHO oT6paciiBaeTcs, Kak®s yueHie CcoBCEMB
HECOCTOATENEHOE H CB reﬂpemecunﬁ 1 NpaKTHYECKOR
rToder's spbaii,

Bucrs b vhys, poknraerca Bompoch 0 HOBON HayuHOM
IpYIIEpPOBES CYymMecTBYIOmMEE® TeOpifi, moxommelica Ha
Gonke rrydokoMs npusHakE, TEME MOMEHTE CyGBEKTHRHOH
unu 06'EeKTNRHON HenpegoTeparamocTy rhania, Jluue yera-
HOBHES HA OPOYHEIN'E OCHOBAHINXE Memodu macwrhmomamis,
KOMMH IOAb30BANNCH HAITM NDELIIECTBEHIHKH mo patorh
¥ OTKDPHIB® HXB CIa0bIAd CTOPOHBI, MBI MOMEMB. I-Xb,
AaTE HOBYIO0 HAYYHYO IPYNIUPOBKY CYMECTRYIOMHX' Teopii,
H 2-X'B, JATh NPABATLHYIO EﬂHCTPJFEJIIHJ HOHATIA anan-pen;;u-
maMoR cuas» (vis major). |

1y Foner. Der Begriff der héheren Gewalt, crp. 6 e,
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Yuenmie o «vis major» mwbBers ToOT® npaxTHueckiir
HHTEPECS, 9T0 BH HEEOTODHX'B BHAAXS TpauFaHCKO oT-
FHTCTBEHHOCTH 3AKOHOAATENs, HCXONA mS: THX® AME Apy-
ruxs coobpameniif. nopEIIACTE: OTHBTCTBEHHOCTE MambeT-
HEIXE NHIS MOW HOpegupiarift myrems. Boanomenis Ha mo-
crbpEnxs oTEBICTREHEOCTR He TONbEC 34 euHy (cilpa)—

NTMYHYE HIH NOMOMHHA0ES M CIVEAIHEX'E,—HO H 54 myﬂdﬂ:‘ -

(casus). ERUHCTBEHHBIMD «OCBOGORMAFOIAME OCHOBAHIEM Y
SaKOHE JONYCKAE'S B'H STHIE BHJAXE OTEFETCTBEHHOCTH

(wpowh cepmmE Ha cobCTBEREYIO BHHY nmrepn'hnmuru} o

VEasaHie HA (HeNPeOJONAMYIO CHIy).
Taks BOT®, KBa METOmA MBICAMME! IPH NOCTPOeHIN
T2KOTO ]IﬂH.ETiH «vis maj-:-rn. Mer MoMeMT DASCMATDHBATE
«vis majurn, EaKs DNOHATIE, KOTOPOé MOMKHC OBITH D0O-
CTPOEHO aNpiOPHEIME IIYTeMS, BHE SaBHCHMOCTH €ro oT%
ocHopamia (ratio legis) moBsmmewmoit orebrereemmocTit
fammaro muga Mma npepmpiaris. ‘Ct rouxm spkuis sroro
Boaspbriz, «vis majors ecrs Epyrb Takux® cobnrrif,
equibus resisti mon potestr (1. 18 pr. D. 13. 6) u »%
groMe uxb ceolicrsl omm «<a nullo praestanturs (1. 23
D. 50. 17). Haitru kpurepiit ¢HeoTpasEMOCTH® eCTh 3a-
nAava macwbmoparens fawwaro monpoca, Ilpmmarag xb gaH-
HOMY THOY OTBBTCTEEHHOCTH BRIpaGOTAHHOS, TAK'E CEA3ATH,
tHa Cropomb» HOEATIE VIS mMAajory, MBI M OOIYILEME Bh
EaxgoMs ormbarEOMT® Crygalk orebre ma monpocwk: oredh-
yaers i win HBre OTHETYHKT A MAHHEN] HeCYACTHELE
-I::n]rqaﬁ Caws paswBp® oTpBICIBEHHOCIN NTMIA MIX Ipei-
OpiATIA SABHCHT'H, TAKHMD nﬁpaaﬂm, oTE ofhema BIH-
BaEMArs' Bh TNOHATIEe «Vis majors cofepmamis.
- Mecaumo = Ppyroe nuc':rpl:leme. Mzr moxmems mpmery-
naTE EP HSHEICKAMII0 NoHATIA «vis majors, MCXORE OT'B
cratio legisw: 3¢ wmo, WO MEICTH SaKOHOFATENA, KOMHHO
orphuars gapHoe MO mia npepnpisrie. Bee, 9ro ocraerca
sa GOPTOMD 9TOTO (84 YTON, €CTh «vis majors. Iphes me
TOTOBafA yiwe KOHCTPyKilig ¢vis majors mmiserTs Ha o0BEMD
oTEBTCrBEHHOCTH, 2 HA060pOTs, 00BeMEs OTRBTCTBEHHOCTH
BRHTeT Ha COpepkaHie, BIMBAEMAro B'h MOHATIE «Vis majory.
«Vis major», Takuus obpasoMs, onperbnaerca mums mocrd

1 LS
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TOr0, Kak’s yCTAaHOBICHS! BHBMEIA TpaEuner orsbrersen-
HOCTH JAHHATO THIAZ OTEETCIBEHHATO NHIA MAN NMpeanpiaTia.
Tore m Fpyroil mMeTox®s uscThlopamis HAXORHITE CBOMX'E
npencrasareneit »® mayumoii nureparyph, Ilocrapaemes
crpyonupoears Hanborbe mMsBBCTHEIX® aBTOpPOBE IO BhI-
CTEBTEHHOMY HaMH IPHSHAKY: MeTogy HscmbgoBadid mmo-
HATIA «HENpeORoAMMON CHNED» T4 rPYONMPOBKA H COMYT-
CTBYHOW[AA KPATHKA TIO CYIECTBY NPEJCTARNEHHEIXT: TeOpii
NOMOMKETs HaME ocBETHTS HacrhyeMblit HAMHE BOIPOCS Cb HO-
poit TOUKH SpBHIA M JACTS HAMB HHNE MATepPIANs B4 IOCTpoe-
Hif Hawed coGCTBEHHOM TeOpifl «HEMPeomONMMON CHITBIY,

L.

NocTpoenie nouATia Henpeofonumoii cunw Ha waedt weobeiy-
HOCTH [HAN-ypessoiyaiinocTd] aenenia. Kputuwa aroi reopin.

Ileppas KOHCTPYKIiA TAKORA: «€ViS MAajor» eCTh efuHOE
nmoHATie, KOTOPOEe JOMEHO OHITE BEIpaboTanc Teopermde-
CEAMT TyTeMs I 3aTBne mpmmbrsemo so Bebx® cmyganxs,
EOTAA 0 HeMD YIOMHHASTE: 3aKOHOJATEND. ﬁHenpeﬂp;umaﬂ
CHIA» CBABAHA CPp HAcell «YPeSBRITAITHOCTHM, mnﬁmaﬁm
HOCTH» coOmria. B® sroms m memmTs onpasgamie “ocBo-
do¥AeHIA NEIE MIH OPeSUpiaTil 0T oTeBTCTBEHHOCTH 33
9Ty KaTeropiio Hecuacrilf, game Be THXE COywagx®, KOrga
2aKOH'B, HCXOAZ 3B TEXE mIm ApyrExs coobpamesiir,
BOSNAraeTs Ha HAXD GesycnoBHyI0 orshrersemsocts («om-
nimodo temetur»).

HTro we Takoe tHEOUBITAMHOCTES, HCKIIOHAIOMAT TIpefi-
BUIWMOCTE COOHITIA, M KaKOe JHadeHie oHa wHwbers B
nBrk  ycTaHOBRMeHiS «HempeogonmMoR - cunpis?  Cunsmo
DpefCTABIeHHAY BB TIePMAHCKOME JOPHAHTIECKOMT Mi
gumpnﬂa, 85 nHNE, Hanpambps, Sﬁﬂfzsng' )y A. Knauer*),

M Usber vis major. Arch. fiir civil. Praxis, Bd. 81, orp. 427
ca. Hewrpr TamecTH OoHS KIAEETH BE NENPEXEHIAMOCTH Bpexa CF npems

MENCh BPeTOMT DPeXTPHHHMATEN: MOEET'L Em‘mﬂunmm:unlo?x

mearth el ore nero. Kn neopepemalimmncs apremamts ONE He MOMETH
npnmnnnﬁmann- S8 MHXE MOITOMY OWb JE 0TEBYACTE. Dro-——iviE majors.

o biar Uniceeiimes. nur bestglich dor TyBFhon sas doiesar T
111}: er nur t pewisser Heo-
ge%ﬁnigktit eintretendan Schadensursachen seine Berech-
nungen anstellen kann, wm im Einzelfall nicht durch unberechenbare Verluste
in seiner ganzen Existenz bedroht zu seins,
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Dr. Hermann Dungs') u pgp., pgaers raxoe mocrpoe-
Hie,

Henpeogonaman cuna ects Bee To, ¢b whME He MOmeT:
Hanepedh CYHTATHCE IWEN-AODOWHBIN OpefIpHHEMATEN: W
970 OH® HE MOWETD IPHHATE BB KPYrs XOSAHCTBEHHBIXD
pascuerors. OHD «OpUUMHESETH» TO, YIO0 BIXOTHTE TAKD
noE Epaue B+ ero somo, Ho ero pons He oxpaTEinaers
meobsruaiinein, phueis cobmrin. Or® oTwbuaeTs mosromy
sa sch cayvawm, xoTopsle BooOme Jipedaudims, TPHIHHERS
me yOHTOKD ero ahfcrsiaMm, umm BRBWEAME OTB  ero
BONM KAYSANBHO HESABUCHMBIME COOBITINMMN.

Cn¥met sTOM ROHCTPYKIIH MBI HAXOSAMS B B Honbitmelt
repuanckoil cymeémoit mpaxrmek. Bw crapoit csoeit npax-
tek® Pelfixcrepuxrs pgepmanca .Toro sossphmim, uro ph-
wmarmee sHauemie mvbers apgbes To coobpawmenie—mosso-
NANH NI CAOKWBUNACH obcToATensCTEa O0ASAHHOMY NHIY
(exn. popor:) oreparaTs cobxrTie Opm opawbHeHin Kpalftuelt
OCTOPOXHOCTH M HpeycMOTpHTensHOCTH °). ‘Takavs 0bpa-
30M'B, Peifixcrepuxrs crasuws shohere Gewalt» n cBass
o mpeelt xpafinell PAHUMEABHOGNIL] €CHH COIyYall HE MOKEeTS
 6mTh mpEmMcant® norphmEOCTH NpPOTMRTL STOrG KpaltEAro
«npepkna BHHEOBHOCTE, TO MEI mmbems «hihere Gewalty,
m merbsgas gopora ceobogEa oTE OTBBTCTBEHHOCTH.

‘Taxaa xOHCTPYEUis He npoaepmamacs gouro. Bs 1899 r.
[R. G. 1z Juni 1899, Bd. 44 M g| Peiixcrepwxrs
umBns cyEAenie Mo rakomy pbny: O-tm mhreift Maneumks
IMomans HA QEHBICHHOH ynuOh ODOgs MOTODD H IMMIEACH
gorw. Ha nexd morepmbsmaro Ofm-so Tpamsaess mpens-
apano moapamerie mar § 1 R. H. G., yrasseas Ha
«héhere Gewalt». Pro sospawemie 6sm0 orTGpomenc Bo
pebxs WHCTABOIAXS, OPA YeMB PelXCrepHXTE:. pascykgans
raxn, [lomarie thithere Gewalty mpepmomaraers raxoro
popa HeobbrualiiHoe COOBITiE, CB HACTYINEHIEMS KOTOPATO

1) Dr. H. Dungs. Gefihrdeh . Gruch, Beit. 1910, cTp. §40: «Die
Haftung ist ausgeschlossen... wenn Unfifle bei derartigen Betrieben
80 selten sind, dor Unternehmer mit ihrem Eintritte nicht zo rechnen
branchten,

qk.&.aaum:aas,m=:,wp:3eui:ﬁm.mm npent-
melt eygediofi opawvuknl]; cx. 8% ocobemmoctu R, G 23 185z, E, II,
agr. . Mﬁgg'l. Die hihere Geowalt im intern. Eisenbahnverkehr. Born,

1908, @rp, 100—124. -
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HENbSA CANTaThed. DKCIIOATAIA SACKTPHUECKHXT TPaM-
BAEED HA YANOAXD OOABWOTO I (OraTare JEmKeHieMs
ropoga pHocHTH NyGmmxd wHomywo, mocend memambermyIO
omacrocTs. Cp ppyroif CTOPOHEI, NPUYHHHAA CBASL MEWTY
sKcmnoarTaniell ., HecwacTieMs MOMKHA CYRTATECA TOIHA
OpepeaHHOH, KOTAA Hecyacrie AoMkHO OFTE OTHECEHO KB
OPEBXOXNEHil0 COOMTIA, KOTOpOe BB CUAY CRBOell HeoOHI-
gaitEoCTE Mo uenombueckomy mpemycmorpiHi0 He MOWeTH
OBITH BOCOPHHATO BB KPYI'h DA3CYeTa, HACTYINEHIE KOTO-
parc No TpeRHEMY OOBITY HE MONETDh OBITh OEHIAEMO.
Ho éescoopro 10, 9r0 mbTH 0CO6EHHO YacTO CTAHOBATCA
mepTeaME TpaMeaiiHaro memmeHid, m60 OHH MEHBIIE BCErO
OCBOMMHMCL CO cCHeNiamsro#l omacHocTs0 HOBoK Tarm ).
Ilocemy amber mhTE vis ma,jﬂr.

Hst staxs paam MEI BUgHM'b, 70 Peltxerepuxts
HE YCMATPHBAEeTH Vis major'a »b THx® COOHITIAXS, KOTOPHIA
0OBI4HO HOBTOPAKTICA CB H3BBCTHOR 9acTOCTHIO BE [AHEHOME
mponsicns. Femm Hecgacrumtt cnywait m me Momers OHITE
OTBPaTHM: pawe NpEMBHeHieMT upesseIgaiimol sabormm-
BOCTH, OH'B BCe We He NPeACTABINETE: «Vis majors, ecmu
OH'b CaMPB, EakD TAKOBOM, HOMEKEHD OHTh OTHECEHD Kb
CBASAHEKIME Chb OTOPABNEHIEMT HNAKEArO0 NPOMBICHA OTac-
HOCTAMD M He HNIOEApYeTd HaOmOgaTend, Kaxs SBNCHIe
HeoGEIYHOE.

Mu gymaems, uTO pmme BB VEASAHHEIXE DOCTpOe-
HiAX'B MOWETS OBITH CBefieHO Kb cuBmyromemy: mo crapoit
mpakrnxh (Bd. 21), Pefixcrepuxrs memrps Tamecrs mupm
CYHOEHIN ¢ HATWYHOCTH VIS mMAajor KTams Bh APUEUHAXD
gaHHaro CcoGeTiE: OEP macnbgoBanh,— MOIMO mm  OBITH
OTBpameHo sro cobhiTie npmmbreniens KpaiiHeit pauurens-

noern| ¢ Autwendung der dussersten Umsicht und Eurgfalt »],
OpH FTREDIUTENSHOME OTEETE pgammoe mecyacrie nmpHHcH-
BaeTcd HOTPBOTHOCTH MOPOTHBRS 5Toll pagATEnbHOCTH, Kak's
k' npununry codsiria. Ilo mosodt mpaxrmes, Temeps oxou-
4aTEeNsHO ycTaHoBEBmIeNic Bh I'epmamim, memrps TaNRecTH
KNafeTca He BB NPUduNaxXy Hecwacris, & Bh CAMOMS Co0ll-
e Hecwacris; phwaromee sHavemie momyusers 1o 006~
pamenie: HeoOEraHO nu macwipyeMoe cobsrrie, Femu Pefixc- -

i —

1) Ca. cwe R, G 11 Inn. xgog, Eis. B. XXV, crp, 306.




repuxT® H TOBOPHTD 00k «OTHeCeHIM HecwacTis Kb DpH-
BXOXIEHII0 neuﬁmﬂm coferTigy, To BCe We OHD
DOAYEPKHBACTT SHAUEHIe 9T0T0 cuﬁmm, He Kax'b

a Kaxhs MOMEHTR, OPHAAIOMATO Xapakleps HeoOhIyaliHoCTH
caMoMy HHEDHMMHHDPYEMOMY SABACHIO. :

He 1pyaso moambrare norirdeckiit upomazs BB sT0f
xoucrpykgin, Kopenman ommbra stexs reopiil (Stinizing,
Knauer, Peiixcrepnxra) saxmouaercs B: TOME, 970 OHM,
roBopa O tHeOOBMAIHKMXE COOHTIAYE s, CMENMBAIOTS nBa
NOHATIN, KOTOPEIA HAJ0 PASBefUHATL U PASHAUATE: HECHACHIE
glamnum fatale) w wcmouwuxe wecwacmin (vis major).

mberk ¢ TEwb, BB pasBHTIR HXB Teopix OHH Tpiypo-
YNBAIOTD ¢HeOORMAHHOCTE» TO K'b NEPBOMY, TO KO BTOPOMY

MOMEHTY [3To cuBmenmie ocofeHHO ACHO CKASHIBAETCA B

gopuynuposrk, gasaemoll momATiFO «vis major» Pefixcre-
puxTomMb]. Orcropa—nonHad DYTAHNNA OOHATIH, kax® pe-
SynmbTaTh cOMBIABOCTH BO3spEHiH cammxt asTopors! Bhgs,
SowbsHM, CMeprs M T. I. IPEACTABIIIOTE He «Eec:-ﬁmau-\
HEIA», d~—IOHCEJHEBHEIN IBNEHiN, M, OFHAKO, OHE MOTYTS
OpPeACTABIAT: Wa® Ce6A IpH nan*hm:m'h YCROBIAXS «Vis
major»! ¥ saxomoparens, ropops o vis major, aumbers 5
By HE cpolicreo cobpiTia (Hecwacria), Takds TAkKOBOrO, a
ocofoe CBOMCTBO ffuiunbl, mopoguBmrelt sTo coGbrrie!

Ceobogesl o1+ yopexa cwhmenis STEXE DOHATIH gpyTie
aBTOpH, Bh obmemMt W wEIoME onepEpymmie ¢ «adcrpakr-
HEIME METOROMB). # HeobsaafHooTeh, (IpespRraaiigocTsy
OHE NPIYPONMBAKOTE He Kb HECHACTINO, & KB CU4R, IOpPO-
punmedt 910 mecuacrie. Ho m oHE crpoATs epmHOe mOHATiE
vis major abcrpakTHO, T. €. (6es's CBASH STOTC IOHATIA CBb
KOHEPETHBIMB NOPABOOTHOMEHIEMD, DAgH KOTOpare OHH
HPEIPHHUNARTE CBOK padoTy. ,

«Vis major», ¢b TOuKm 3pEHIZ STOrO BO33pBHIA, ecrs
(uxcrpopasmuIit Xpyrs ABNeHil, KOTODEI BEIpadaTEIBAETCH
anpiopso, T. e. BHb cBasm Cb IRURIO pamHOM yemlIeHHON
orpBICTBeHROCTH AHMNA WA IPESIpPIATIA,

Kr sromy uanpmemm NpHHAATERNTS WBeiapekii
ropucrs D, [)' J. Luchsinger. B cmoeit pabord:
ﬂ]}as"fe:r-schud ungsprinzip in der Lehre von der Scha-
densersatzpflicht im rﬁumachan Rechte und die rdmische
Vis major» [Ziirich, 190g| aBrope muexommrs u&s TOro

-«
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nadmopenis, yro nperopckiit aguMETs 0 «receptum: raacwIs
KaTeropwdeckn: «Omnimodo teneturn m MU IOPHCTHI-—
xommerTatopst (Labeo) sneppie opuynupyior’s monokenie,
aro WETE OTHAYCTREHHOCTH 32 vvis majors. Orcioma asrops
phmaert TOT'E BEIBONE, YTO MSHAYANA He GBIIO YCTAHOBICHO
oTsBrCTBEHROCTH A0 npegBroRs vis major,— yeraHoBNeHA
6x1a, UMEHHO, GeSyCnoBHAA OTBRBTCTBEHHGCTS cn.u;epna.‘renaﬁ
FOCTHHHHIE H IP. ., KoTOpas #1030/ TEPNUTE OrpanmieHie
gepess «exceptio viris majoriss, [:mm si quid damno fatali
contingits | w ¢b ThMB 0b0oCHOBARIEMS, UTO OTHTCT BEHHOCTD
NpH HANMYHOCTH Vis major Omma e ciniquas (l. 3 81
D. 4. 2: «non esse iniguunt exceptionem ei daris). Bors
NouYeMy DHMCKie JOPHCTH H He JarOTh HaM® onpemhnemxis
«vis majors. Vis major OCTABAMOCE [nA HHEXE OCHOBAH-
HEIMB HA CHPaeedAueocmit HCKMIOIeHieMs 0TS HTCTBEHEOCTH
(r:rp 127 cn.). Kpyrp coberriff, pascMarpreaeMsIxs, KAk
«vis majors, 6sure ysxo onpegkment («ein eng begrenzter
ist») ® OXBATHBAN'G NHING THILL, ONRCAHHEIE B upuMEpaxe,
PAROME Ch KOTODEIMH HCKTIOUATH OTBETCTBEHHOCTE nvitinm
rein, caMoBmma, camonpmumeedie. Ilosummomy, pHMnsHe
camu Be orfasanm cedB orvera BT TOMB, N0UCMY OHR
CHMTAIN  CMpadedaudviMy NPHAABATE Vis major O0CBOGOM-
paromee phitcreie (crp. 131). Iomumamomy, sa vis major
#5185 oTEBEICTBEHHOCTH NoTOMY, YT0 HeoOsaliHOe cobEITIE,
KOTOpOe @i pEMIAH®L OO VIS major, AuAgIOCh, KAKB
CAMOCTMIOAMEAWHAA MPudUHE HACTYNUBIIATG BPEAa, KOTOpAST .
M OpepelRana OPUMHHHEYID CBASE Mempy phamieMt n
BpefoME ).

. Taxopa reopin Luchsinger'a. . Haws xawyrca ouems
COMHMTENBHEIMA IPIEMBI HCTONKOBAHIA STAME aBTOPOM®
PUMCKHXD TekcTosb. MEl gepmuMcd TOro Bossphmis, uro,
HMEHHO, HSHa9ana Bbh Whixs 3AKOHOMATENA Nexano ycra-
HOBHTE OTHETCTBeHHOCTE, MHOHIIANEHO MPOCTHPAIMYIOCH
do npemnn vis ma_]ar?] L 3o § 4 D 19, 20 «sed
extrariam vim.., excipere vnlmsa#] Bae, mWHAUe «besy-
CTOBHAA OTRBTCTBEHHOCTE) OBUIA O5I HE TONBKO ¢CTPOTHMBY,
HO H aﬂeannm.p.nn CYPOBBIMB ) Ha.qanum, KOTOpOe BOBCE

1} Luchsinger, 0. ¢., 132.. wale ein alle Menschen geme}uumtreﬂ‘eudu
Gesetz und Regel durchbrechendes, als Eingrlﬁ‘ einer héheren Macht hin-
zunehmendes Fatomy...



He ompasgepanock 61 entilitate hujus edictis, m mmo O
e pasphss co Beell cmeremoir mpasa. Mur momaraems, uro
cnoBo einiguums JIadeoHa MOWHO TONKOBATE BE CMEICTE:
¢nexxpT®s BRE mhiu sakoHay, cHe ageKBATHO CF BONel
saxomogarenan 1YY,

Mpr me ocramasmmBaemca 6owbe mogpodmo Ha Bospaue-
HIAXB, KOTOPHSA NOGHAMAIOTCA ¥ HACH NPH YTeHIA KHHTH
Luchsinger’a. Hams sakso 6p1mo nams oTa’BIHETE OCHOB-
HOM MeTOAT, KOTOPHIMS MONbGYeTCA ABTOPS MPH NOCTPOeHIN
«vis majors». Om®, kaKs MBI BHAEME, CTPOHTE Vis major
He cHB3y, NyTeMT HWacnBEOBAHIA OCHOBAaHIA ycuneHHOMH Or-
phrcrReEHOCTE NMI, a-—CBEpXY, NYTeMDP VCTAHOBISHIs
TOrO0 KpYTa #BMeHil, KOTOPHIM®D, KAXD ABNEHIEMT HeodEy-
HBIMB, ObUIa OB HpUcyma ocofat cama «vis majors.

Ha s'run o9’k cromts sanagno-esponefickan ®) mpycckant)

TN H piexie HOTOURHEM HOMTBEPHEANY TS namy amcns. O, nanp, 1 26§6

D, I:':I','.I: er%h POBOPHTE, YIO HE BCE, WTO CHYYHTCA NPH nenomienin mopy-
m{mdntum},um-ppuﬁﬁﬁ,mpaﬁ eHi¢ B T. I NOMETCA HE MR-
- pamTa: «mam haec magis oosibus quem imputari oportets.

¥) Haxorens, nocrpoenie Luchsinger's crpagasss caMonporasopEunBocTLio,
Tmnnmmuﬁn}mnemrmwmm:mm HexonTs ORG HIE
uTo vis major ofssant yeamemisd aequitas, T. e onpa-
rﬂ.lmuympmienim wOesycaobA0l OTBBICTRENHOCTR Aktan. A DPAXOIETE
rﬁ'mu}rmn y UTO Vi mMAjOr eCTL BCE WTO HE CTOHT'S BB mhuastinofl CURsn

co cdepoit nAng, nto pass Ao orsbusers smb nums, one orsk-
1AETE HA umnmmn AU APWENMOA, B VIS mMAjor NpepLISATH STY
op nﬂmr glaniess B ppegons. Yeuy me shpirs?! Beors an

wvis ma. orh OPEHOHTE COPAESMANBOCTH AW nEa HEZHOL OPABL?..
Buﬂ‘n:té général, II, erp. 248: ue'est un fait ireésistible, Stranger
_ﬁmuttfnut-e permn.neile delapaﬂduvmhmeret que toute la prudence
d'un homme soigneux n'anrait pu ni prévoir ni “rgzrm . Baldi. Respon-
sabilitd eivile. Torino, IWE, oTp. 227, wd neces . che fu nell
impossibilitd di ume. evitare o-ﬁlr a}baﬁrpun effetti dull'awmimmtnuu—
mas mrpafinape COpyAeRNiN: . Eommentar, 1900 21:
winter hdhern G-ewi.ll:s;l -alle von aussen kmmmm&nine';?m
menschlicher Eingicht nicht vorauszusehen und deren Eintritt und
durch Vork welche zu dem durch sie su erreichendem Briolge nmh
der Verkehrsanschauung in vernfintftipem Verhilinisse stehﬁ.-n, nicht
wendet werden kdnnen, su verstehens—B G. Bd, ﬂ,nﬂg 405: wund es
daher als hohere Gewalt zu gelten, wenn die s Ehwirkungmh
durch die dusserste, nach den gegebenen Umstinden gebotene Vorsicht, dureh
afle vemﬁujﬁrgmzue dem Belriebsunternchmer zsuzuweisenden Vorkeh
mnhtmmeidanmmme O, L. G. Kéln, 22 Ian. 1910, Eis. B,
{tg:n 1 Heft, M 17; R G. 24 Nov. 1906 Eis. E. XXIV (rg08), 18—2zo0.

K. P. 1887/60: «psaghabmn Rem HOPOrE.. oCEOOOMQAlOTER OTH OTRET-
CTEEHAOCTH 58 yurepbs B pPENS Kalosmy Anfo AHLY MAK AMYWECTDY TONLEC TOTAA,
KOTHA CHySHBHIGecH mecwadtie NPONICWNO OTH TANMEL NPETHEE. HOTOPHXE
mednsn G0 pedomspannms REREEREMH  dipasll OPeIYCMOTPATENSHOCTH BIH
ocTopomuocyiy, Cp. K. P. 1804/87; 1007/D. «yberrous wmu mecuacrie, mpo-
HETERAION{E 0T Cero HeNCnONHEHiA, Be MOVAN GLITE IPENOTRPANIENE, HECMOTPR
Be. npuBRTie c10 pobys rixs whpr u cmocofopn, moTOpHME ofsiamo pacno-
mAraTE bh QAANOE DpEeMs HCnpaBHo: TRRHCOODTHOL npep::pirrlm
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cynefHan mpakTHEA B TOCOOACTBYIOU[A TEODIM BB PyCCKOR
opapuaeckoil nateparyph 1)

Bed nepedmcnenmbie - I0PMCTEI BE OCHOBAHiE CBOMXD
MOCTPOeHilt Kmaayrs O03EKHINGMOE CBOWCTBO ABmeHiit n
TONE NOHATIE HenpeogomEMON CHOBI NOMBOSATE NMIUE
ocodaro poma codmITiA, OTAMYANMIACA OTE OOHIKHOBEH-
HEIX'b HeCYacTilf nocpefcTsoMb UWSBECTHEIXE BHBNHMXS,
00 BLeKTHRHEIXE NpusHAKOBE. OHH TOULEO 3aMEHAKTE NO-
HATie «HeOORMANHOCTH® IIOHATIEMT «4YpesBRIYAiiHOCTHS,
7. €. Ha whcro pEIKOCTH ABMeHiA CTABATE ero Henpedsu-
oumocms, sorbgpereie Obicrporsl ero Hacrymnemid. Becs
CHOPT® CPely NPejCTABHTENed 9T0r0 HaydHATO HANpARAEHIR
ceemcd KB GamampHON KOHTPOBEpSE O wCYyOBEKTRBHOCTH»
unn «00BEKTHBHOCTH? HEOPEeSOTEPATHMOCTH H HeNnpejasH-
AEMOCTH COGHITIA, Dra KOHTpOBepsa O CHXE NOPE pas-
phoaeTs NHTEpPATYPY HA ABA NPHOIHSHTENRHO PABHEIXE IO
conh nmarepa. A mMemmy TEME, sTa KOHTPOBED3a, OO HANIEMY
mEckHiF0, Gesmwiogaa ), M60 KOHEeYHBIH BBIBOAE STOM Teopium
noxomnTca Ha sadnymmesin!

Macca smnemifi mowers OmTE Mpedsudnnd | HampmM.,
wrypus Ha Moph, capmmenie ckars, HamlecTBle HempiaTens-
ckaro Bolicka no ofbasnerin BOMEEI| M Bee ke GeacmOPHO
NPencTABASTCA, KakDh «Vis majors!

1) Cybrextuonaa reopim 4. lopdews, . I'p. w ¥r. Hp, 1887 mu 2,
crp. 53 Own oppegbusers aHenpeoioaNMylo CHAYH, ERKE TAROE Jpessmvafi-
soe, menpeppnpbaRoe submEce coferrie, macTymemis H spegutis pocnbpereis
EOTOPArc He MOTAW OHTH NPEAOTEPANIERE CcAMBMH Kpaidrmsmn scbpass mpeso-
CTOPORHOCTH, COYCHOBINBAGMEIME JanueiMu obcroaresserpamm; . Hempoes.
BhcrRNK® Opasa, 1000, M 10, cTp. 1165 3. 3. Jlwpowss. 7K. M, FO. 1804/5,
M 5, crp. 35.—Obnewrug reopime @ Ceennifl, yx. cow. 262 epeapeogomi-
MAA CHAR, 3TO—OORERTHBIC NEIPEANTEPATAMOE ¥PEIBEMAHOE M IPUTHEAIIEES
amERH HaH AuymecToernMl spent cobstrien; I. & Ilepuenettrs, Yeebnucs
PYcoRars npava. Hasam, 1905 r., ¢rp. 571; H. Fewwoes, Vis major.
K. Tp. m ¥r. IIp. 1891, mH. 4, CTP. 5 IB’. i, dfwmariors- Paaunonifi,. Honpal
JAKORT O BodnArpasgenin yehintote pabonixe (Hag, 5), Cmé. 1910, ¢rp. 187, 180

¥y He coacaeTs ¥T7 Teoplio B dambua «HENpEAOTAPATHMOCTH) MOHATICNE
spampeogomocris (wuniiberwindlichw). Tepuuns «WenpeofoaluMoCTs: Yizasm-
pacTh OpAN0 ua offeevmmonsd  macwrats, w60 1O, 9T0 BE ofmoME cmyead
HREMPEONORMOR, 0 B% APYTOME cayink Me anLACTCR TAOBLIME, HATP. pastoili-
HOER HAMAfEHie Ha arTAeTa MR Ha opmuoryio gheymry. Cu rowkn if Boa-
spkriit olopoTa, Bee TO HENPEOGOITNG, YUTO HE MONETT ﬁmwmm
qepest obw49HY0 dabormubocts. [TosTony HecoCTOATENEMO pasrryenie nonaTif:
ANSMPEOMONEMOCTER W WHENDEAOTREPATHMOCTRN. Kakk womers coburrie
CMOYPHDATECA, HARL ADTCHIE HHENPCONONHMOSY, PROS OHO  MOITO
HOTBPRILEHOHT]



Kasamoce 6B OfHOrO STOTD BOSpPANEHIA JOCTATOYHO,
9To0Kl OOMTAYMTE IOCNHYH) HEeCOCTOATENEHOCTE KOHEYHRIX'D
BEIBOfIOBS KPHTHKYEMArO HAME HANPABNEHIL.

Onmaxo, cama rpagumime Taxosa, wro W BB XX whick
$Ta TEOPIA 3aBOEBBIBAET'h BCE HOBBIX'E M HOBBRIXD AlENTOBD
He TONBEO CPefH TEOpPeTHKOWH M NPAKTHKOEEL, HO H CpEmH
sagoHopaTeneit! Yxamemt Ha PeakTOPORD HAWIErD OTewe-
crpepnaro Ilpoexra [pampamekars Ynomemis.

Cron rosspiHis Ha 5TOTS BODPOCH penakTOpsI Hpnexura
BHICKA3BIBAKOT'S MHOTO Padh M Bb BHPAMEHIAXD HACTONBEOC
K&TErOPHYHLIX’s, YTO HE OCTABIAITEH Mbera gua comahHIN,
KacaTensHO NpuHaTOR mMA nmosnnin. OObacHATENRHAS 33
nmcka Kb cr. 108y (r. V., crp. 591—3592) rosopmre:
«TIOA® HENPeodoaunoti cuow0 pasywhioren rakis npossneris
CHIP NPHPOALI M Takid ABAHIT TPETEHX® IWITE (He IPH-
HAIIERAIMUXS Kb COCTABY QIYMANMIB), KOTOPHS KaKT
caMH [0 cebk, TaKh H BB CBOMX® NOCHBACTBIAXD, HE
MOTTH OBITH HI IpefiOTBPAMEHE, Hi IPeo)OnBHLL, XOTA 6BI
OBINE NPUHATEL BCAKIA BOSMOMHBIA W HeOOXOMMEBIA OPH
DaHEEIXP OOCTOATENBCrBAX® MBPEI MPUAOCTOPOWHOCTHS,..
«Boofme mensss TpeopaTh O 0CBOOOWAESHIA DpPefIpHHM-
marend oT®p OTEBrcTBeHHOCTH, Trodsl LBHCTBIE OPHPOABI
uimn nbsuie TPersHX’® AU OBITO GesyCHOBHO He IPLAoT-
BPATHMO, HO JOCTATOUHO, eCHM TO WM gpyroe cobsrrie me
MOrno OEITH UPENOTBPAIEBO HPH THX® CpPefcTBAXB, KOTO-
pEnMit COOCTBEHHEME® Npepupiaria gomwens 6sirn obnapars
npu pasyMEOMB Befedin csoero mhman. Ofeacn. Jan. xs
cr. 1065 {r. V, crp.. 453); tspexs mnpmshaerca mocrha-
cTeieMs Ednpennumuﬁ canar (cr. 683 7. X w. I), korna
O'P NPOHSOINENS 0T TAKNXE NPHTHHE, IGT'DPHI‘E HENBAsA
6rmmo npedomepamumy HuxGkuMi MEpaMH npemycMOTpPH-
remsuocr uwnn ocropomuocrn. (K. P. 1887 Mo 6g). Ilo-
3TOMY HEeNpeojonuMan cmna, moxofmo QusAMecKOMY npH-
HyikgeHilo, Bcerga @ OesyclOBHO YCTPAHAST®: OTBETCTBEH-
HOCTB 82 BDeNh, XOTA GBI HaCTyIUIenle FBHCTEIA STOH CAILI
make pedeucmiocy (Hanpum., HalecTsie HEempifTemscKaro
Bolicka o o6vefBmeHim BOMHBI), TaKD UTO Takoe cobmrie
MOEETEs OHTHF W He CiydallHEIME BB TheHoM: cumionh
IIOTO CAOBAX... .
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ObwAcuumeavias Sanucka ww cr. 474 (r. IL, erp.
495—496): «obimee BEIpAWEHie «HENPEOONNMMAN CIVIAY,..
obHuMaeTs coH0N BHIUETDPUBENSHHLIT cOOBITIA, a HMMEHHO
TIaBHEIME 0GPAsOMD Hanpsdnrmlrpuﬂumm.ﬁﬁmum npupoobl»...
«...CymecrpeHHOe NOHATIE {:Eenpenp;nnnuuﬁ CHNBL» 3aKTHO-
4aeTcs BB TOME, uT0 COGHITie (ABmeRis npupopsr 1t whamia
TOCTOPOHHEXE nn:r:ra}, TNpAYEHAEMEes BPeAs, M CAMBII Bpegs
He oAt Gvins npedomapauens BebMM BOSMOWHEIMM II He-
oHXOOUMBIME OpH JAHHEED obcroarenscTeax® Mbpamn
mpegocropoxuocTn. Ho HanmyHOCTH HpOCTOTO (BdKmid He-
npedomgpamunocmu coberrin  (gaupmm., Gypm, yparasa,
nECHOrO OOKapa M T. IL) He COCTABIAETD [AOCTATOUHATO
OCHOPANIA KB OCBOOCONIEHIND NHNA 0T OTEETCTREHHOCTH
sa Bpeft, ecnu BE MbBerE o TBMT He yeradommeHo, 4rO
sTO NAOC HE MOLI0 céoeapeienno it npedeudiiile osHauen-
HATo COOBITIA W BoOOmE He AonycTHnO kakofi nmbo eumm
ca ceoeti cnioporsi». ...«[lna nmprmsmamis coGEITiA Henpeopo-
IMOED cmnoso He Tpedyercd, wrolsl 0HO He MOrmo OHITH
NpegOTBPANEHC HEKAXMME <enopbueckmnum cmmamm, HO
AocTaTouHO, ecam cobbirie mmm ero mocrbacrsie (Bpess)
HE MOTAO OHITH YCTPAHEHO CHATaME JAHHATO IHNA, TAKS
9ro «HenpeoponmMad CHia» ((EsEdeckoe DpPHHYXmeHie)
mOROGHO «CHydard», BB Themoms cmmicnd sroro cmoea,
TaK#Ke SBIAETCR HOHAMILME DMHOCUMEALMBINDS .,

Taxopa Teopia pepakroposs Ilpoexra I‘pnmnnm
¥Ynowxenia. Hecocroarensnocrs ea dpocaerca »s rmasa.

Bw camoms gbnd, xakoe mopasurensHoe upormsophuie
onperknath, Cb OfHOH CrOPOHEIL, VIS MAajOT, KaK®B «HENpe-
domepamunsiti uAl Heu3BrdHbili  catudils, a,%cw ppyrol
CTOPOHEI, MPHAHABATL NONYCTHMEIM'S HATAYHOCTB 81HL B
HEOTBpaleHld STOre cnydas!

ITpaega, PEMAKTOPSI IKENAROTT CHACTHCE OTT TAKOrO
npu:'mp"hm yxaaamm HA OMHOCHIMEABNOCIE nﬂmm
senpeogonmmocti (T. II, crp. 496), mo sro yxasamie
OPABOSHTS HX'b Kb ABHO HENPIeMNEMOMY BEIBOALY.

Pass Mmbr crapuss mOBATiE HenpeomonuMoll CHABI BB
cuAsh ¢ BONPOCOMB O CYGDHEKTHBHON NPEeROTEPATHMOCTH
HecuacTid, MBI TPHXOAUMS K's ﬂnp&,u'.imenuu HpPOCTO GHNOGHITLO
cobrrris, Xosauws np&p;upmux He oGmapgans 1'BMM Cpep-
CTBAME OTBPAlEHIn Hecwacrif, KOWMHA OHB JOINEHD OB
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ofnafgars; 3HAYATE, OH'P BEI'b CBOM gbaa HepasyMHO, He-
dpexcro. I'mb we apbes mbero «¢Henpeomonumoit cumbs?!

Pepaxroper Ilpoexra MYCCHDYOTD SMCMEHT'H mp-aansr-
- yaftgocTHs, ¢HewaanmocTH» apnenria [r. II, 496; 1. V, 454].
Dra « qpeaamaﬂannnn cobeiTia mhmaere TO, UTO CAMO
cofiEITie, HMEHYeMOE «HEHpEeomonuMol canﬂﬁ» ABTAETCA
COOEITIEMD HENPLOOMEPAMUMBMD.

Co roden spbin 3TOM KOHCTPYKOIM, NMOHATIA GuHLL H
upe3sHUITIHOCY CTABAIOTCA Bb ONHO HORATIE wHenpeomo-
navolt cuasl». Hbrs umcraro momsria «vis majors,—ecrb
| enfosunennnil vis majors. .

HecocroarensHocrs Takoro mocTpoeHis ﬁpucae*ms Bh
rnazal

Kasanocs Op1, 9TO BCE KPHTHEYEeMoe HaMn NOCTPOSHie
CTpoHHO BE OTABILHEIX® YACTAX®, W KOHEUHBIE BBIBOJEI
ABNAKOTCA MOTHYSCKHMA OOCIEACTBIAMM M5B NPESNOCHITIOK .
Ograko, KOHEYHSIE BHIBOESI HACEH HE YEOBIETBOPANTS, 4
noToMy TH METOEONOTHYECKieé DpieMbl, KOTOPHE IPHBENH
K% STHEMD EBIBOJAMD, BOSOYEIAHOTE CcoMEBEIA PP MXD
OPABMALHOCTH. DT0 MOGYKMAETE: HACH 00BABATE GeBIMOf-
HEIMH BCH MONBITKE UHOCTPOMTS ANPIOPHBIME NyTEMD IO
HATie «yis majors, i, Takums OOPAZOME, OTBEPLHYTH Te-
opito, DONB3YIOWYIOCH TAKHME OOYETOM: Ha Janagh u
GesyCnOBHEIMD aBTOPHTETOMD BB Poccin

OdparrMca Teneps KT BTOPOMY H3%h VEASAHHBIEZT HAME
BELIE HAOpaBleHld Bp mareparyph.

II.

MocTpoenie NOKATIA HEMPEOAOANMON CUAbL Ha nougd H3bICHAHIA
rationis legis, younuBalowaroe ovekTCTBEHHOCTE AaHHON HaTe-
TOpin AWUDL WAK npeanpiaTii.

[Tpyras KOHCTPYKUiA TAKOBA: ¢HENPeOZONHMAA CHIA»,
HEe ecTh camocrosTensHoe roromoe momArie. «Henmpeopo-
nHEMAS CHIA» OXBATEHEBaET: BCB TH cmyyam, KOoTOpEIE oOC-
ratores 3a Goproms oTEETCTREeHHEIXD crysaess. Haws
HALO CHAMANA BEIACHHTE «ratio legiss: modemy panmHoe MHIO
uwnm npepupinrie orpbuaetTs BB NOBBIISHHOMDL pasmbph?
Vis major ecrs To apnemie, xoTOpPoe IO CHEIIANLHLIMDB
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coobpameniaMt saxoHOgATeXd He gommHO OBTE BmhHeHO
BE: OTBETCIBEHHOCTE nuiy. DBea mpobmema, Takums obpa-
30M'B, CBORMTCA HE Kb yACHEH10 TeOPETHIECKOH CYMHOCTH
vis major, a &% yacHeHI coorbrcrByromei ratio legis,
noGyANBIEl saKOHOAATENA TOBBICATE OTBATCTBEHHOCTH
TTHITA.

Bukcrt cp Thwmb, vvis majorr oTHIONS He mpencTa-
EnieTcd, KaKb eguHOe MOOoHATie, npumbmuMoe Ko BehMB
cnydasus NoBBINEREOH orphrersernocTn. Haobopors: b
mm KAWJATO BHIA TOBBIIERHOH OTHETCTBEHROCTH HOMKHEL,

BT yEakeHie ocobol «ratio legis», mmpabarsiears ocobyio
«vis major», #, TAEEMS 00pasOME, MBI NOAYYaeMT CTONEKO
oTHhIBEEIXD «HEOPEONONUMEIXD CHNB» CKONBKO B JAHHOH
AaKOHOpATeNsHOH cwerem® Berphuaercs cnyuaes®s oTEBT-
CTBEHHOCTH 0 NpefBnosh «HENPeOJONUMON CHIBI.

Bek mourm IpegeTaBMTENE 9TOTO HANPABNEHIA BE OC-
HOBY CBOMX AsbIcKaHllr ratiomis legis kmagyrs macabmo-
panie puMckuxp mcrouHnkors. Opmn wap muxs (Volkmar,
H, Fischer, Stucki w gp.)—cs Tow nparTmueckoi mwhisio,
4TOOE OB MX'b MOMOMBED BEIpadorars |Ha ocHOBamin mpe-
TOPCKATO SFHETA O r&c:eptum)] mouarie vis major, rogmoe
W gnA cospeMenHaro npasa '), apyrie [Unger = np.]—cs
whne ﬂ-ﬁﬂﬂiﬂiﬂﬂﬂ‘.ﬂlﬂ PHMCEAME MCTOTHHEAMM T'h::'h jile3) (i
WeHilt, ¥p KOTOPEIMB OHN NPHUIH H§D> M3YYeHLd CoBpe-
MeHHaro npasa ®).

Br srome HanpasgeHIm MEL MOXENMS DASTHUNTE TPH
TeyeHiA: 1) CYGBeKTHBHEIZ TEOPiM, CTABANIS IOHATIE ¢HE-
OPeoJONAMOR CRALI* B CBASH b wmpeel KpaitHeit pawu-
TENBHOCTH, 2} OCBEKTHBHBIA Teopim, Crposigia momaTie
«HENPEONOTHMON CHIE» Ha DPOTHRODONOWEHIH «SKCINOaTa-
WiORHBIZB» M «BHB-9KCUNOATAMIONHEIXB» HecwacTiit, 3)
Teopin, crapAmia nomsArie vis major BT cBASE C©F Neeit
weustodiax.

Pascmorpums xakayio Mss STHXD KOECTPYKLil 'or-
ABTHHO WM BEIACHMUMD MX'b CNAalkIf CrOPOHBI.

) J. Stucki. Ueber den Begriff der hiheren Gewalt. (Bern. 1888), cvp. 13;
m:nnl: COBPEMEITHATD MOHATIR conBPasyeTes ©F CONEPMANIEMT NPRBODATD

‘B-lpm sambuners @, Ocenxifi, 0. ©. 243 wuaibcn nogrsepxMenie. COOLTO
jrqenfl pE puMciont mpaph, smemrs ofesnewnys sa coforo yonbun b 'E'tp-
Mamin, 4 JaThye H BL OCTANFHOME yyeHons wmiphs,

k
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I. Cybsexmuenoin meopiu, crmasauyin noHsmie vis major
66 c@A3d ¢& udeell kpailnell pawumenvrocmu. Kpumuwa.

K npeperanuTeniMs cydLeKTHBHEINS TEOPIH ME npm-
uncnsems Goldschmidt’a, Dernburg’a w Eger'a.

Goldschmid! onmpaerca wa pamckie mcrousmEm u
usywaers «ratio legis», maBmee mmsur momsriro vis major
ROEDBRIE Bh OGRACTH MPETOPCKATo SAUKTA O «receptums.

Borr mxparmb ero xoms muremeii '). Mo wapanis sgmxra
rocnofcTeoBans ofumii obrmaft obopora, BE CHLY KOTOPAro
nautae, caupones m T. m. Gpamy Ha cebz ocolrmMp obes-
neanrensusMs obkmaniems (Garantieversprechen) nepens
uxs KmienTamn Gombe ycHIeHHYI0 OTBBTCTBEHHOCTB.

Hperopckifl sAHKTE OUepcs Ha ITOT® o0ryall, ycra-
HOBNBS monaywo AblicrearensHocTs Takoro desdopmerHaro
OHOCTOPOHHATO BONEHABABIEHIS W 00BEME TPHHHMAEMAIO
uMs obasaremscrra *). «Recipere» mommmanocs, xaxs dak-
TEgecki, Ge3OpMeHHENl ART® NPHEATIA, BEINYAIOMIHA BL
cefvb m momwanmsoe ofbmamic rapamrim. «Oénemr orshr-
CTBEHHOCTH onpepbnmerca cyaoME BEEAKIOMS OTEEIBHOMS
cnyuah mo sgpasomy yeMmoTpPBHIN K BB yBameHie OCHOBHOU
HpeH HAmero WHCTATYTa ¥ hmu ycunenmoil orBBTCTBEH-
HOCTH. Bee uTO HewmThH N0 TY CropoHY OTEETCTBEHHOCTH
(enmr was dariiber hinans liegt») ecrs meoTnbrersennsit
cnyuaft, T e. Vis major BB cumplend Hamrero yuenia» [ibid,,
erp._115]/ _ s

Hocemy % reopim receptum'’a vis major ecrs Bedmoe
cobpiTie, xoropoe He TOANANAETE NOND monoKemie 1 [Ge-
sycnosHad oTFBTCTBEHHOCTH 34 BHHY cnyxaufmxs, rocreir
¥ maccaxmpors] ¥ noms nonomedie z [orpbrereeHHOCTH
sa furtum m damnnm orTe TPETBEXD IHOB, NOCKONBKY
peuHmieHTs HE MOI'b eTATCTBOBATE MOBpeRTeHie
uepear «Sorgsamste Dbhutni 5). '

1y Foldsehnidt. Zeit. fir Handelsrecht, II1. §§ 7, 9, 11. -
Goldsclonidt, o. ¢ 334: «HacTOANyK CYMEOCT: recepium Hago YeMoT-
phTL’ pL MEePROHAMAALHO NONOMIITENEHOMS:, & nopgnbe PpegmofaralOmMcE

° 3) gfmm.ﬂuh. e g5,
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Br apyroms csoems rtpymh [Zeit. f. H. R. XVI,
crp. 328 on] Goldschmidt sxrpawaercs raxs: «is orsbr-

4Ky He npuwbHAETCA NMOBHIUGHHEN] MacWTa®s pPaunrens-
HOCTH, DO COgepEaHi0 KoToparo onpepbmamacs Omr ero
00A3SAHHOCTE, HO Ha HEr0 BOJNaraeTcd [OroBOPOMD HIIL
3aKOHOMP OTpBrCcrBenHoCTs 3a HapbeTHEA «an sich» me-
orTeETCTBEHHBIE CIyYaH,—49acTRI0 OeayCI0BHO, JACTHH) HPH
TOMS YCIOBIW, WTO OHH He SBIAKICA COBEDIEHHO HLOMW-
spamunviMu Gepes®s TB WD, KOTOPHIA UPH KOHKPETHEIX'E
obcTOATENBCTEAYS PASYMHO NPefNACHBANHCE GF1 gua OTBpa-
meuia coorshkrereytomeq omacaocTu. HMuave rosopa, 065~
emd OOASAHHOCTH BEh TAKHXB HCKTIOYATENBHBIXD CIYYaiX®
onpegknaerca He Nmo adcrpakrTHoMy Macmrady pauBTenb-
moery, Hamp. mo ediligentian ece mpemycuaTpHBAOIArO
genopbra, a M0 CONepPWAHID KOHKDeTHOW BOMM CTOPOHD
HAH gaEOHA, kOoTopas mseberHEM BT gamroME cayuah pbil-
CTBHTENLHO AN NPeayMIOTHBHO HEBWHOBHEIA cobmiria {Zu-
fall) Geper> »b KpPyr® OTBBICTBeEHEIXB cnydaens. JLig
9TOr0 HeoTBBTCTBEHHATO CAyYad Bh MCTOYHHKAX'D YOIOTpPes-
NAKOTCA BHIDAWERid: vis major, damnum fatale = T. 1. Ho,
HMeHHO, H0TOMY, 49T0 o0macTs He OTBBTCTBEHHAr0 Cmydad
MoEeT® OBITE OTrpaHWdeHa oOTP: obmacrn oTebrCTBEeHEHAro
cayuan He abCrTPaKTHO, 4 KOHKpPeTHO mua oTpnbBHAro mpa-
BOBATO HHCTHTYTA HOH IPaBOBAre OTHOMEHIA H HE MOMENTE
CYIECBO6aMY KAKOW Aub0 O6BEKmMUGHMIO U 1n08CIJY  pds-
HOI0 NOHAMIA <ObCUWEl CUALS,

Taxopa Teopis TIomepummupra. Omméxa Tomppmmmmra
ta, 9to L. 1—3, 1. 5 § 1 D. 4—0, ons cuenrs 3a mcuep-
ODEIBAIOWee H NPHENHIIATEHOS YCTaHOBIeHIe o6sema oTpr-
creeHHOCTH 34 receptum. OH® nyMans myrems Tronaro
nepevHCneHia ucYepnark BACH H OCHOBaHie oTHBTCTBEeHHO-
CTH H OYTeMb NCKMIONEHIA 3D 9TOTOo ofbeMa NPIMTH KB
onpepbneniro «vis majory. Ha camoms we ghob udew,
receptum’a L'omegunnprs Hams He gaers. OWs He CTONBED
obnACHAETE, CKONBKO ONHCHBAET: HCTOPIKO receptum'a. ¥I
MOMHMO TOTO, 4I0 €r0 HCTOPHYECKiA IMOOTesHl camu MO
cett commmrensust [m He Berphrmmm ogobpenis 53 yueHoit
anrepatyph!], omk He parorTt mpuenm, yxassisaromel Ha 00z~
ems orehrerpennocrn penanienta. 1lo merenu Tonppumupra,
Bh apuKTd croare pagmoM's geb pasnuumpsmm pemm: orwkr-
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CTEEHHOCTE 3a YVAYW BHHY ®H OTBETCTHEeHHOCTH 3a CBOID
suRy '). : .

Oba obasaTenscrea CTOATT PAAOMD OE5'L OPraHHYECKON
CBASK [PYI'B CEB Apyroms. FIXT He CBASHIBACTH OfHA KaKasg
nubo obman upes. Bors mouwewmy, MeTog —BPb CYIIHOCTH
NpABHIGHEM, —KOHMB NONB3yerci | onsmuMHITE, HE MODB
BaTh HafeMHATO M DPOYHATO BEIBOAA. « Vis major ecTs Bce
49TO TPEBHIAETS JAKOHHBIA TPAHUNE] OTEBTCTBEHHOCTHS.
Ho pas® oTH 3aK0AHEIA rpaEMns! OTBETCTBEHHOCTH ABTO-
poM: me ompexbaeHsl, mMoHATIE vis mMAajor OCTAETCA THIIEH-
HEIMT  OOpegBIeHHOCTH M TOYHOCTH, & STO NHIIAETE BCEO

KOHCTPYKILI0, IPeFIOReERYIO aBTOPOMs HAyIHON WhEHOCT]!

Tiur me MmeTogoM®, Kak'hs nu L OIBUMHIT'E ONEpPI-
pyiors m Dernburg *) n Eger ®). H rtors m ppyrod
VdeHBIt HOAXONWT': KB MOCTPOEHIK Vis major uepes:
NpefBApATeTEHOS BEUICHeHIe ratio legis, yeraHaBnEBAaOMATD
VCHIEHHYR OTEETCTReHHOCTE npepnpiaria. OHm, ogmHako,
BOAIE BF Ty We OMMOKY, KAES ¥ HXE OpPEAMECTBEHHHED
Tompgmmagrs. Onm crapars momarie «HeNpeofoluMOR

1) Oypbrerpépnoets sa scustodion (=wAnwendung aller Sorgfalin) 1w ero
dopuynnponkt (momowerie 2-oe) pegeTs KB sunoanedl orsTersennocTH. Tlpo-
“FHAT STOM BRINONA DPOTECTYATE, BADOWEME, oaMmt Tomguourisres. Bd, XV,
cTp. 328.

Dernburg, Lehrbuch des preas, Friv. K. I, § 69, 158—100; Zeit,
f. d.é’ iv, und §ff. ‘R. XI (1884), crp. 344 on; Pud%hban,?ﬁ 39, orp. 108—
100 Erllrg' R. IL 1 Abt, § 65, crp. 145.—ARTODE HCXONRTEHDE TOTO coofpa-
menia, YT MOBLIMIEHEAN OTEBTCTREHNOCTS BOSNOWEHR NTAWL Fa HPOMEIUTEH-
HHXE® OpeinpHEnRmaressi. Kro JAKAOYACTD EOMTPALTS, HCOOAMALTD CBOMNO
o0 AIRHHOCTE, BCHE ONE Bh BARAOME cnyiad npimBnsers Bew OCTOPORHOCTE
sadoranpare Terosbxa. KTo OTOpARRAcT: MPOMBICENT MOPEDODYHES HAH XO3g-
HHA TOCTHHHELL, HAH SECIICATHPYETS MENL QOPOry, TOTE olAsar® K3 Gomn-
mony, Ot SOMKENT HenpepHBRe SaG0TETLLa o mawdonde magewmmoms obopy-
nopanim mpefupiatia, ¥ro 0L OTPAENTE OTH YOMTEOBE, RAEE THXE, ROTOPLIE
on HEMT BT JOTOBOPREA OTHOMERIS, TART o TPETRHXT TEILE, CHA
EHE MO NPEZBHASTL PalyMeasias o0pasoM® 5TOTE YOMTOKT B oTBPaTIrs
oro nhmecoobpaantnos shpasy, Fik major coms wo, Wm0 ApEsIGens Yeioem-
weekyi iy, Iloms mocadigiel MAago EOUMMATL YO UTo MO OPADY MOKETH OLITE
efopafo 0T DPAMRETIA wemopkueckoil cumkl. 3To Ho OGINEMY DPABHAY—
diligentia, B MpOMMUWASHHEIXE 210 ecTs «Veranstaltung tup-
Yichst das Publikum sichernder enw, )

3 Eger. R. H. G., (6 mog} erp. 120 cn. Hexons ove mpen aletriebsge-
fahrs, xaks ocwopanin ycumennoll oredroreemiocTn menbaltiies HOPOrE, OHE
aacTanTgers wewhasnyie mopory oTwluars: 1) Geaycmosmo ba «innere Zufalbs
(npepmasnoe  pymemicnmponanie pebxs opranost M BOArS A - JI. Coctamal,
2) yemopno sa’ «iussere Zufaliy (ghficrein TpeTsExT AMUE B cofmTin MPRpOAE,
NOCKONLKY $TH SBUOHiR MOrYTE OLITH oYBpament: man obejspementi nmeco-
SOpasuiMn 1T TpetyeMEME odcToaTenscToaM NEpan octcg;:mm*m}; Cu. vy
we ¥ yerio opn opauodt cenmen va Byer'a: O, L. G. , 22 Ian, 1010,
Lis. m {1g910), 1 Heft, } 17,



CHIBI» BH CBASh b MOBBINEHHOH OOGA3AHHOCTHIO Npef-
npigris, A, TAKEMD 06pasoMb, NPHXONATS MWIH KB OTOWK-
‘TeCTBNEHIN «HEeNDeoLOMMMON CHABIY CO «CIYIaeMB» WIH
&e Kb NPHHIMIY BWHEL ').

Onn yOycTHIM H8B BHAY, YT0 BEIPAKEHIA 4ViS mafﬂr»
«M@ior casus» VEaSHBAKTES HA TO, 9r0 spbck BRMIOYenO
rburo O6npmee, whus OTCYyTCTBie BuHBL, WhMB NPOCTOI
«casus». OTHBICTBEHHOCT: 44 «Teceptnms ecTh He TONBKO
borke crporas OTEETCTBEHHOCTH, HO H OTBHETCTBEHHOCTD,
ODOKOANASCA HA COBCEMD ADYTUXE HPHHOHWOAXSE, IEME OT-
whrersennocts sa «diligentia diligentissimi». He npmaamm
HASBAHHEE IOPHCTHL BO BHEMAHie M TO, 4T0, MCXOA H&B
NPRHIENE §UHEL, HeNbéd CTPOMTH IMOHATIE -IHEI[PEGIHJIIHHDﬂ.
cHnkly, ROO ¢HENPEOEONUMAs CHUA» eCTh NONBHIE IOHATIL
CAYHAA BH TAPOKOMD CMEICTE STOrO CHOBa, & Cb TOUYKN
spbHIA NPRHNENA BHHBI, KOHEYHO, HeMEBICHAMO pasIHYATS
orgbnpuare BRI :cnymn! .

I, ﬂﬁmfmu&ﬂmﬂ mmpfn CIMPOALIIA NOHAMIE vis major
Ha RPOMUBONOAGIHCEHIN <IKCRAOAIMAYIOHHDIXE» U «BHID-
xcnA0aImayioHHbIxs» Hecuocmili. Kpumuxa.

Ilorpebuocrn maOTNX'S OTpacnell XoagiicreeHHaro 060-
POTA HAWETO BpPEMEHN BEIZBHHYIH OCOZEKIMUGHIYID OHIGIbIN-
cmeeHHoCMY MSFBCTHBIX'D ONdcHbiXe npepnpiarit ma dasb
npodeccionankEaro pucka W BMbBeTh ¢b ThuB—pasmmuenie
cnyvaent HA BHYTpPeHHie M BHBmEie: crywam skenmoaramiu
W c¢ayvaE BHE - skcmmoatamin, PoMammeTmueckis macmh-
popamin T'onepmmmara, He pasas OOBEKTHBHATO KpHTepid
BnA HOPHEHIECKAro oGOCHOBAHIA YKa3aHHATO pasnudia, He
MOTIH YAOBISTBOPATE 3AUPOCORE COBpPeMEEHaro of6opoTa.

1} Kopcrpyunizs Jrepa e MOMETH HECH YEOBNETBOPMTS, T, K. ONA He ga-
&L TENEHO HHEERAKoro ofmexTussHafy DpmsEare aaa nomatia «hihere
Ge - Kowcrpysnis epudypra ne opHA4Ae™: Hiderc GOIRWAre, XeKs A
nrninm-n nprcEaniii muﬂﬂmpummmlﬁmmwmnp&g-
CTABHTENS JANHATO IPHIBANIN, KOTOpan ofAsHBACTE: KE HAJIexaneMy Geso-
macaoMy obopymoRadito mpepopiarvia. Ho kTo yOyeTuTE STV O

orpiTaeTs HE TOALKO, KOKD HepuGyprs, scabyorsie uumm
obopymosaris {«wegen der Unvollkommenheit seiner Veranstaltungens), no
BEA ie npevelpensanin uﬁom.nmumu POIETCALNATO XOSAHHA POCTHEHMMIET,

“MEPEROIHER, KOPRleIbUHEA, MelbiHo-TOPOMHATD UpeIUpPHNHMATETI H T. K.,

HAme ecHn Bt AAMHOME EOHKPeTHOME cayuad emy kpowmh Toro meinon cnﬁm*ﬁ
HEKAKOTD yOpeKa.
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Hecrp MOXPHITE 9TOTS NPobBas HecOMEBHRO NPHHANEKATD
Eaxner’y. Firo mscrbgosanie cxope BEITECHANO NODyNAPHYHD
Teopito IONbEMMUNTA ¥ TpemonperbINmO MOYTH, MO KOTO-
PoMy mOmME 33 HOME OEnNse pagsr y9eHBIR'D.

Oxcreps |Der Begriff der hoheren Gewalt. 1383]
NOCBAIMARTS PUMCKOMY IPABY OTHOCHTENEHO OPPAHHIEHHYID
wacTs cBoell paboTE [XOTA MCXOEHEIMN'G NYHETOMB B Oe-
per’s CIOBZ SOMKTA|, M CBOI TEOPild OH® BEIBOAMTS H3B
OTHOWEHIH COBPEMEHHBIX'S KPYNHBIXB Npemnpiarii ').

Ilpexpe scero, DxcaEeps Wmers DPEHOEINTL OTBET-
CTBEHHOCTH 82 ereceptums» W HaAXOONTE ero b « Beweis-
notlages, B KOTOPOMT HAXOAWTCH, KAKE HCTEllb, IOTED--
nbenilf nmepexs mnoBpemMTEneMT, T. €. mepent nautae,
caupones M T. M. B BF 0COGEHHOCTH——NEpest COBPeMEH-
HBIMM KDPYOHBIME IPOMEIMICHHEIME OpegnpiariaMn, Asrops
npuraMaeT: «ratio legis» mambpemic mperopa wepeas
BEefieHle «Teceptum» YCTPaHHETE B HHTepecaxs o060poTa
obsraHOE cTBCHeHHOE monoKeHie norepobsmaro, KacarensHo
NOKasaTeNsCTBA BHHEL Ha cropomd mpegupwRwMarensd,
[¢weil er keinen Einblick in dessen Betrieb hat»] u
cgbnare 910 B ymepts penunienrta. Ogunus nepemome-
miems onus probandi sgbes me womouws pmmy, 3mbe
yuberao GOPOTECA CF BEICOZHOM Noauiieil [:Beweisii'her- '
macht» | noBpepuTens OYTeM® «3AKOHHAIO SMUMEHMPOBAHIN
sompoca o saEb» [crp. 70, upum. 48], Ilosromy, crporas
orehrerBeHHOCTS JONKHA Tepuhrh HCKMOYeHie, ecnmm in
casn pErs Ha muno storo  <Beweisnotstands., Huaue
roops, Vi major-—Ha IHDO, TOTAa, korma «der kasuelle
Charakter des Unfalls prima facie evident ist» (erp. 55) *).
A sro mwbers wbero mpmms Be TEIXB  Cnyuasxn, I-Xh,
KOTOpbIE BOSHHKTH aHts Kpyra mhitcrein [e«ausserhalbs mo-
HEMASTCH ABTOPOME BB 4HCTO MBCTHOMD anmmm';] orsbr-
CTBHHATO TPAHCHOPTHATO DPENUPHHHMATENd H NPUYHHIIN
Bpens uepest croe Boswhitcreie mssEd BHYTPH STOrO Ipen-
npiatia, ¥ 2-x%, KOTOpEle mo cmocoby m curk (Wucht)

1) Ceoe oTHOWenie K% PHMCEOMY DIpARY SRCHOYS ONPEABIACTS TRNE:
W juris mepegars MAME 0B STOML OYRETEH DPaBoOByHO MLICHL, HO OTHION:
u%leme{ NpABOBOS }rfnn:rne. Pasewrs mocrbpnee non mepparc ecThL
HAmA JagaTaR (o, ¢, CTP.

’}M,u.c.ﬁstd.guiditlt Bachverhaltens zugunsten des HRexi-
pienten ist das Prinzip der anf Gewnlts sich stiitzenden Einredes,



WX’s NMPOARNEHIA 0UeRHAHO NPEBRIMAKTE BCTPEYAEMEIE NpDK
AOpMANEEOME Teueniw mnsEm cmywam [crp. 63—B86].

Taxums obpasoms, Vis major ecTh HABNEHie HEOOWMMHOL
H AGHOE, KOTOPOE BBICTYNACTH Cb HPESGUHANHON U0l
{(Wucht), rax® 910 BOSMOKHOCTE OmopdujeHid ero prima
facie asnserca uckmrouenHof. Camo me sBaemie poOmKHO
RTOPraTsCi B SKCINIOATAIIND U36HIL (KaK® MONHIA, H
npovid SUWeMEeHTADHEIA CHABl MPADOAEI}, 4 He KOPEHHTHCH
«innerhalb des Betriebess. Aprop:® paer®: Takoi npmabps:
noksle CXOEHTE CF PEIECE OTE TOIC, 9T0 MANIMENCTE
yOETE MONHIeH, M NApOBOSTE  JNHIIAETCA PYKOBOSHTENA.
Jpber—vis major, mOo wMomHia AMBeTs CBOE NPOMCXON-
AeHie GwIb IKCONOSTALIM M BIOPraeTcd BH Hee usshn (von
aussen). Ho e MamEHHCT® YMHPaeTh OTE: pasphIBd
ceppua, 37kce HEI'E «vis majorr; ubo BpegoHOCHOE HENeHiE
uvbno CBOMM® HCTOYHHKOMD CAMOTO MAIMHHCTA, T. €
xopermnock sinnerhalb des Eisenbahnbetriebess.

Taxoea sHamennTan Teopias Okcuepa. Kaxs sugmms,
DxcHeps DONB3YETCH TAEMMD METONOM'B: OHB CTPOHTD
noHATie vis major HAa ocHopB ratio legis. Ho c¢p ero
pA3CYRJEHIAMH MBI BCe Ke COTNACHTHCE HE MOKeMb.
ApTOpT OUEBMZHO CTPOMT'E BCH) CBOK Teopild HA 0K~
HOMT OCHOBaHInm, T. k. «Beweisnotstands sosce nHe 6BINB
PEOAOIAME fia BBejieHla «receptum» !},

He momem® COrMacHTBCHE M Cb KOHEYHBIMH BBIBOJAMM
ero Teopim. B® ocuopb reopin OxcHepa newmTs CKPEITEIL
UPHHOADE -BUHEL, W00 OB IMITAeTCH NPHMUPHTE OTRHT-
CTBEHHOCTH W3k «receptum» ¢b OBmelpamjaHCKUMD TPUH-
uanoMs OrTBErerseHHOCTH ¥). Bechk moupocs o «vis majorw
HHSBOZATCA HMD K% HHCTO NOATOTOBATEILHOMY BOIPOCY O
nparb goxasarenscTBa; HO paspbuenie sToro mompoca, Ko-
HeTIHO, He saTparnsaert olijie NpHHIENGT OTEHICTBEHHO-

) By pusexons npash # mpe remissio mercedis w e APYrHXE CHY9RAXT
orNBYCTBEHHOCTE NOBINEANACE Mo Npeglmont avie majors W, ognaxo, sghos me
mokers 6urt n piin o «Beweisnotstands. Tro gacasvea wreceptumy 1o ratio

legis maws maeTh L 1 § 1, 1. 361 D. 4. 0. Bs L 9§ 4D 19 2, L6C
aq.nunnm.l:un'aynumiqmafr-:,wnﬂﬂwqiunﬁtuta.nngmednnz.’pinum;nu';41

EF eb o cymeereh major,

%H, 0. ¢, B0 «man sicht, der allgemeine Satz, dass jedermann die
Folgen scines Verschuldens zu verantworten habe, lisst sich such in unseren
besonderen Fiilllen pegeniiber dem Frachtfiihrer sehr wohl durchiiihrenw.



CYM, a IOTOMY M He MONeTh CAYEHTH 0as0ll jna nocrpoewis
noHRTiA vis major! : .

Oémpacrenie’ m oGocHoBaHie moHaria «vis major» Dre-
HepOMH He HAWIM COUYBCTBis »%: nmreparypk Ho xomeu-
HEIe BEIBOJEI €r0 Teopim monyaumi ofobpeHie, He TONBEO
BB FOKTPHHE, HO M BB IepMANCKOM XOpHCHpyZeHmin. Dkc-
HEPh CHOpPABEINBO CYHTACTCH DOSOHAYANBEHEOMS TeopiH,
KOTOpPad HONd MMEHeMD 0026XiMuenoll Teopim mnpoTMEONO-
naraerca meEd cydeexmisenoft Teopin Tonsgmwupra.

Ipepcrasurenn ofnexrmsrolt rTeopin ') nommmarors vis
major, kKak®s «Vis extraria», BE wHCTO MBCTHOM® JHavewin
[«ein von aussen kommendes Ereignis»], 7. e. vis gomina
GesyCmOBHO BOSHHEHYTE @HM NpPeAnpidria H IAINE BE
pansbiimens TeueHIN JONEHA oOKasaTs cBoe [rhficrsl
BHYTP@ npegupiaria. B® sToMs cumicnd cobririe, muenye
MOe Vis major, ecTb cuna OfREKMUSHAA HEnpedomepamuMan,
T. €. HENPEROTBEpPATHMaA HE TQIBKC CHIAMH JAHHATO HOpen-
npiaria, Ho BoOONE HEKAKHM® MBEICAIHMBIMG CONPOTHBIE-
HIEME, |

H cn raxolt (opuynapopkoll momaria «vis majors MEI
He MOomems cormacurhed. Mrr pbumrentmo mporecrvyems
NpOTHET BHeCeHIn Henpedomspamunocmu »e onpegbaenie

moHATia vis major ¥).

1y Hofner. Ueber den Begri der vis major (1586), crp. d5; Holder. Ueber
vis mejor. Krit. Viertelj. XXVI {IEE{.][.‘ erp. 535 Hos crapoft oETEPATYP CM.
Glidek, Aunsfithrliche Er ] ﬂﬂﬁm,ﬁmwh
mgen. Die Unmiglichkeit der Leistung (1853), § 22, orp. 253; te. Fan-
dekten, ﬁﬁlﬁ 481 —lpyryio dopuymMpoBiy Koucrpyiiin JucHeps AaeTs
B. Miller- Fefihrdangsh und Gefabrtraguung. Arch. f. civ. Fr.
106 {1010}, cTp. 415, 417. Ows crponts momarie vis major ¢ Toukm sphuix
agen wGefahrivagungy, TOAE LAKOBOH 0BT DONNMAETD BOJMORNOCTH wdie
Gefahir zu beherrschens., Vis major ecrs BCe To, I10 HE MomeTs OHLITE BMb-
Heno ot TouEe sphuin oGefirdungshaftunge: «Es ist {iberall das nach wirt-
schaftlichen Grundsitzen noch Ansfithrbare als die Grenze dessen anzusehen,
was von einem Unfernehmer bei der Bekimginng der dem exgomterten
Interessen drohenden Gefahren verlangt werden kannw (evp. 415). _

3 HMopumuMony, Ha TAKYI HOCTAHOBKY SOTPOCA mpw Buin-
nie Bhpakenie PEMCKHXE OPHCTONE: ovis major, ous humana snfiriitas resi-
stere mon pofesin {;.:ﬁ;ﬂ.%?}. Taxas EORCTPYKNIA HeNDABAIEAA, Ch
roqun opBuin yremia caMExts pEMcEExT repucTors Ha camoms ghrh, praenie

oTH MHTATHCE STAME snkommnr GopMymaMm COUSats RHDE coor-
mmiu yiemin ¢ vis mojor o mpInimoMt BRHLL ORR MOMLIVIOTES STHMH
BEIPANCENIAMIT M TOIAR, KOINA URHBONHMME HME NPREMBPH ROKBIWBAWOTE, TT¢
ve gbnk yevaposrenia vis imajor DOPCE HE BANNA OTEPATHMOCTS WLN HEOTHDA-
THMOGTE RETEHIN, H UTO YACTe Make OedycHoBRD HeovTEpaTmaenli cxytadl mo-
wert JLiTs pascKaTpHonext Ne Max'h vis major, A xawns mpocroit casus (cp.
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Bo-1-x3, paspk ecrs alCONIOTHO HENPLONOMHMEIA SBNE-
mia? «Latrones». «hostess, spraedones» moryrs Osirh
VEPOIIEHEL CHI0 OpyXia, «vis fluminis —aequarum, maris»
MOEEeTh OBTH obeappemena pambami. Bo-2-x», MHoTOE
Hemb3Ad NPeJOTBPATHT: UPH OTHPABIEHIN NPOMBICHE M BCE
we He eCTh «vis majorn. Hamp., cTpEnoyHHE® TepaeTs
r1a3's OTh HCEpPEH, BRIIeTEBmEN H3'® npoxopamaro mobspa.
MomEO TH YTBepENATH, 9TO HKBIMEB. BHIPEIBATOLHIHCA M5
JOKOMOTHEA M 3aCTUNAIONIH rnasa menEsHO-TopOmEAro Cny-
WAWATO, MOMKeTH OBITL yeTpaHems! lepMamckiit Pefixcre-
PuxT® OTEEIUNs—HETS, U BCE ke He NPUSHAND HATHIHOCTH
vis major (R. G., Bd. II, crp. 147).

Fue npmrhpm PHskilt CBHCTOK® DAPOROSA MyTaeTh
nomagefi, OHH NOHECHH ¥ UpHIMEMTH Bpefs. Pefixcrepuxrs
e nprsHan®d sgbcs «hbhere Gewalts, xors He MOmeETH
6rTs m phuM 0 IpeNoOTBPRTHMOCTH STOr0 CBHCTA. G,
21 Apr. 1910, Eis. E. XXVII (1910), 1 Heft, N¢ 4g].

HFnu raxoft cnyuail: BaroHOBOWATHIT SMEKTPUIECKATO
TpaMpas, BHAA Hecymrifica astomobnans, ocTaHoBANS
Apromotuns ppBsanca »o cpepmiit saroms. Cnywair 6511
HeOpeNoTBPATEMS, CF TOUKH sphmia Tpampaitmoil skcnmoa-
rauim, ogHako PeiixcrepwxTt . oTBepr®s splcs HaNAYHOCTD
«hohere Gewalt» [R. G. 4 Febr. 1911, D. L. Z. 15 April
191 e, 595)-

aEnMs 06pasoMs, KpATepil ﬂmpcdanmpammmu co-
BCEMB HE OpurofeEs Be Bak BRIpadoTKH HoHATiA Vis major.
D9ro =yBCTByeTs caMb IKCHeps, KOTOPHII NPHBHOCHTS
cropa eme QopmansHEI mpEsHax'B: «prima facie mempegoT-
BpATHMO BCE, UT0 C% HeNPEOROmMMMOM cmmoil propraerca
U3GHIL BB np&nnp:lﬂm LKaKD Gpesssdaiinoe cobmrrie H,
HA000POTE, pnma facie OPEROTBPATHMO TO YTO BOSHHKNO
6Hympu DpPeRIpiaTiay.

Dra Teopia He HaxomMTE: cedh mogrBepmmemiz BB MC-
TOUHHKAX' 1, Oma m noruwecku neoﬁannmaﬂa Bosan-

HANP. l.t,-;,ﬁ:,l:l 19, 2], ®, obpaTHo, oTepathMe mﬂ,mpdugulem
vOrums ui custodiri non solents 1 :EprI}:a, 0}, nmpuypcaneTca K
}'rq i tss semin  awyIpH

1 m:ewmm HE JHADTE O PEITH dhin
mpegnpinTia. Jpa wiera, rak ynommmasros mwhumes npummlﬂtu:?w
[ 24§30 30,51 30§ 4 D. ImiluFﬂWinm,mm

CTECHREE nosesnTs vis

cyme-
major. Cu, K. Brunner. Haftung nach biirg. R.
und die héhere Gewalt. Bonn, rgo4, orp. ?Mmq e
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EaerTd BONPOCH: MOUeMy TPARmUB MEXLy «VIS majors
4Casts» HARo onmpembaaTh IO TAKOMY COydalfHOMY MOMexrty,
KAKD MISCHI0 BOSHUKHOBEHIN NpUIMHET ABNeHiA? YEKasamie
DxcHEpa Ha TO, YTo BCB HECUACTIS, BOSHMEAIOWIA SHYmMpu
Opepnpiaris, prima facie OTBPATAMEI. He BCETfZ ONpPABABI-
saercd. Ilpegerasums cebd Tors we cmywail co crpbmos-
HUKOM'S, IOTEPABNIAMYE TIa8B OT'F HCKPE! NapoBoda. Cnywait
STOT'S HENpPeJOTBPATHME,- -Ch ITHMB OBLIM COrNACHE! 0GB
CTOPOHBI W CYLH,—a BCE e OHB UMheTb CBOE MPOMCXOMK-
fenie «BEYTPY Npepmpiarigs. Taxmmw obpasoms, ykasan-
HEllf npreHak® (MECTO BOSHHKHOBEHIR NPHINHLI ABNeHLT)
He HAEETE BCETda pPYEA BB PYEY CF MOMEHTOMT Hempe-
. gorsparumocT. HecocroaTenrsuo wnmacTs XKakoe nEoO
' gHavenie M BB tBeoOhranocru» nsmeHin [«ob der fragliche
Unfall im gewthnlichen Ieben zu gewirtigen war oder
nichts]. Hanapenie, mamp., paséofiamkors ®3 panmoit
wMBCTHOCTH H BEL JAHHYI0 5M0XY MOKeTd DPefeTABHTECH,
KAk’ ABICHIC He TOIbKO He HEOKMJAHHOe, 4, HaobOPOTS,
OMUAAEMOE ¥ IPERBHARMOE, B BCE e ABMACTCA <ViS majors!

Ifl. Teopiu, cmasawin noxAmie is major 86 C6A3b 8
udeeil custodin. Kpurmuia.

Ha pagy c¢v mmﬁiﬂnﬂo HNPOTHBOMOIATAEMEINE Cy0B-
E€KTUBHBIMM ¥ OOBeETHBHEIME Teopiamu BE mombiimred mm-
Teparyph BsIpocTaers TPerbe HanpapneHie, cTasfujee mo-
HATie 1vis major» pr THECHYR CBI3R ob Mpeei «custodias.

Tnappbilmume  npefcTasMTendMH STOr¢ HANpaBIeHiA
apnmroren: Windscheid '), Biermann ®), Baron®) n Bruck-

) W‘Mhhrhmhﬂ.ﬁm. 399—4m,
Biermaenn. Verhandlungen des 22 Dﬁ:mbenlmmmugm Bd IV
T
mﬂpw‘%s—uﬁnmmmnﬁr&fdvh l:'l‘?.
of; ero me: «Die Ehinmrhahuuﬂﬁwﬂm&mh.—rr. Bd. 78 r.apa],
crp. 204 om; Pandekten (9 wem) § 237, cup. 422. ADTOpE BacTamdaers Ha
FOME, YTO PEUEUIENTE M0 MCTOMHHEAME OTEBTacTE DEOB COOODAMEHIT DK
wepstodine nomines W UPHXOANTE KT DBLEBORY, 9T0 T. K. «tustodia adversus
vim, cui resisti mon possity He MOMOTREeTEH, KE VIS major
nech den Fukthuheﬁ:iﬁm:knﬂﬂhﬂwindﬂahmgtmm[mm
HONATEETS, 4TO wenstodiar Onma amin jopigmtecusss «Denkforme
paegenin OToRIOTEOEMOCTI OA NN GNny, n JaTEMn puUMCKie FODHOTE
«Denkform» gomkust Gen cABAaTs BHBOAE 00F OTPRYCTBEMHOCTH

{smiederen Znfall). «Unibu‘mudli-:hn Zufall» ocTaerca aa 6oproms
BYCTBEHNIXE cayiaess ©f eC1s vis major., «Die Uniiberwindlichkeit

-l-.

i

EE

8
Es.a.
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ner '). Sra reopin mce dombe m Gombe ympaummaerca sb
mureparyph Bompoca M Bekopk, 6miTh MOWeTH, Make Oy-
AeTH CYMTATHCA TOCHONCTBYIONIEH, XOTH TONKOBAHIA HCTOY-
HUKOBS, TPeANOKeHERIA NePeINCNeHHEIME MHO YYeHBIMW,
He VAOBISTEODHIH HOpAgmIeckyrc Melens XX sbra, m BB
Hopkiimee BpeMa po3dyEIeHT MHTEpPECh Kb NEPECMOTDPY H
6orbe meramsHOMY m3cIBOBAHID PHMCKAID MCTOYHHEOBB
Bh YKasaMHOMD HAIDABMeHIH. '

Har mopbitmixs npegcTasuTeneil 9Toro’ HamparneHis
MEL MOJKEME YKA3aTh Ha pycckaro ydueHaro npod. F. MMaccers.
Ons raxme CTasHTD NOHATIA «vis major» m «custodia»
b BIANMHYK) CBH3h, HO €U0 MEeTOJOMOrMdecKie mpleMpl M
KOHeyAble BEIFOABI M BooGwme ofwiH Iapakreps paboTH
OTITMYAETT e10 TPYITh 0T’ TPYAOBD €ro NpefiecTBeHHAKOBb.
B® cpoeMt IEPOKC SagVMAHHOME, HO He OKOHUYSHHOMD,
wmscwbposanin: «Ilomarie mempeogonumoii cunst (vis major)
Bb rpakpaHckons npasb» [Yuemma Samuckn eparop-
ckaro IQOprepckaro Ywmusepcurera I1gor, M 4; 1903,
Ne 2 m 3] npod. Ilaccexs amanmampyers BcE AOTOBOPHEIA
OTHOWEHiA, BB KOHXD YCTAHOBAEHA MOBBINeHHA® OTEHET-
CTBEHHOCTE HOMEHHE(OBB, MMEHHO OTBBTCTBEHHOCTE H 34
rcustodias, ure osmagaers orebrersenHocT: Ho mpemb-
noBL avis majors.

Aprops Ha nepeoms madHk crasurs cedb sagasen

codpare TeKCTH], VEASHIBAIONIe HA NOBLINEHHYH . oTEhT-
creemmocts JommHAKA ). 3arbws, OHB ycraHABNHBAST'H

ist nicht subjectiv za fassenn (crp. 204).—Teopiz Barom'a serphTona Menbute
Beerg couypersia pr awreparypd. Crperreies ofpasoM: oa BERETL WE yoTa-
ROBECHIIO CAYTREHE, :'paamnm.'mlmhml levissima. 3;3 'Iﬂ;l:lmm.x He
WEenaerh NPHFHATE CaMt ARTOPE, Arc . 51, . 45; Bd, . 2

1) Bruckner. Die custodia nebst ihrer Bﬂiﬁgﬁvﬁtﬁlﬁjﬂ Miinchen,
188, § 32, erp, 254 em, § 33, °o7p. 282 en. H mw onpepbaemin  comepmanis
monparia custodia u pr ompephaenmin obmacTs mpmsbmemian eroro momaris;
Epyuwepe paet: Apyrie npwsmass, whwt Bapoms. Ort npuumcmaer. wy vis
major 8ok mecuactis, NpOTHRE EOTOPHXE Do ofuleMy OMMTY HHTL HMNKAKEXE
nkrecooOpasHEIL s Epem?l OTBpAlenin, wm Borhycrsie cnmu o pexbaorsie
BREJANHGCTH, OF ol ouE WacTynamn. Custodia oRL KONCTPYHPYETE, HAKE
wGarantiecustodies, pb ocobemnocrn §§ 16, 17, erp. 1 E:Tﬁs. -

A T, Iaccers (crp. IT) HaynHaers copoe msemkpor ob spuyra de
recepto, 0 KOGME BDEPAKACTCA Takh: ¢TALE KakDd obwift npmssaxs (Gesycuos-
HAA GTEFETCTBERHOCTS H 34 BHHY H Sa onysal) HACTOMLED mpOCTS, WO WRKE-
kExs garpygaenit npu ero apmvlmenin, o0TeRHANG, BOIHHKATL ME MOWETE, TO
H CTENEH: ACHOCTH Boedl HOpMEI cTOMTE 8% Dpamoii sammcmmocTi ors propolt
oA NONOBREL], OTH onpepfirenin momarian damnum fotale mam vis major. Bex
aafuua CBOXHTCA, CABIOBATENLHO, 1% OTIHCKAHIID TOTHAIO EpRMTePin, HA ODCHO-
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copepmanie sToft orsbrersennocre. M, makosens, sawkuag
DPOTHBOPEWIA BB MCTOYHWKAXE, PASCMATpHBaeTH ® T
TEKCTHl, B'h KOHXT HOGWiHeHHAA OTEETCTREHHOCTD JOMEHHE
ywusaeTcs ¢b OTBBTCTBEHHOCTHI), 6A3HPOBAREON HA LpmH-
wank ol suns (KoMMogaTapif, samorogepiarend, apeH-
maropa u T. A.). ABTOpPB NEITAETCA YCTPAHMTS STH PO~
THBOPEYIA BB OJHONM YACTH TEKCTOBD WCTOPUYECKHMb
TONKOBAHIEM'B; BB APYTOH HYACTH — TAKAMS pASCYRACHIOMS:
«ECIN OKAWETCH BOSMOKHEIME ONPefbinTs, KE YeMy, MMeHHO,
crOAETCE OOTACTE HENPeOMONHMOH CHAEI B eCNH OKAKOTCH,
qro obmacts 9Ta BROOYAETE BE cebd OesyCHOBHYIO 0T
BETCTBEHHOCTE BB 33 TOYHO onpenbmeHHBIA coGBITiA, TO
He TPYAHO NpeACTABHTE ce(d, 9TO BL QCTAIBHOME Kpyrh
newWAmPXs Ha ponmHAKE obAsammocTell OTH Hero M He
rpebyercs Sonsmaro wEME «DRUMTENEHOCTH XOPOIMATO AG-
moxoamuaa» (diligentia diligentis). Ipm srmxm yeropiaxs
oTFBTCTBEeHHOCTE O IPAHUIS HeOPEOAONAMOI CHME MOKeTD,
OYeBHAHO, CYMECTBOBATE BB ONHOME H TOMD e HPHIN-
YeCKOMTE OTHOUWEHIM pANOMD CF OTEBTCTBEHHOCTBIO 54
nerkyio ®mEy» (eTp. 133).

IlpasmnbHE! 10 MeTOROTOTHIECK]Ie npiemsr apropa? Hawms
xyMaercd, UTo—HMMe! ABTODE TONAraeTs, UTO NOTHIECKH
MONHO NPEMHDHTD HAUANO GHHL B HAYAMOM’Bs IIOBBINIEH-
Ho#t oTBRTCTBEHHOCTH 00 VIS Major.

Henpeoponamas - cuna—je—ecrs Kpyres cobmiridt, sa
koTOpHl OTBEYACTD AOMKEMED Ha DAZY Cb OOIMM TpHH-
OEMOM'S BMHEL ‘DT0— NOTHYECKH HECOCTOATENbHOE yTBEDK-
menie! Ecma 651 nupo orebuano sa euny—-ois major (=xpyrs
rouHo onpepbnemHEX® COOHTIH), TO, MOKANyiH, He OBINO
651 mporupopbuis roEOpHTS 0 COBMBCTHON OTBETCIIEHHOCTH
sa To m Apyroe. Ho xommogarapiit m mp. orsbuarrs sa
- suHy—+00 rpaHMms vis major! Huawe rowops, stm gomm-
HEED OTPEYAI0TE 34 BUHY 54 KPYI'E TOTHO ONpenbieHHsXD
cobprTilt, He xBanAQUIEPYEMEXE caMHMT e T. Ilaccexoms

l——

panig KoTopare gammne coferrie mormo Gum GMTE orseceme AnGo K rpymTE,
YEKD CRUAATH, NPOCTHXE CHYYaeRs, mbo we rpynok Thxm, io MO HE
OLITE MOEBemensl nmoxt monsTie dampum fatale wam vis majors—Dbes
orBbTCTEENHOCTE nautdiTum ABTOPE CTABATE DB HemOCpEncTRemdyo it rhenbii-
ityio chAak CB MomaTient custodia (evp. 35). Taxwws nyrems asTops ofbula-
eTy AZaTh NPSACTADAEHIE O MATEPIANRNCME COACPRANIN MOMATIN HemprogomMoil
chpsl (eTp. 106),
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sa vis major (furtum, rapina ur. g.). Ilosromy, BOmpOCEH
o cymecTrh VviS major ocTaeTcd OTEPBITEIMD, ') M ykasan-
HOoe npoTuBopbiuie HeyCrpDAHEHHBIML.

Cs nepemixe ke crpanrns mscrbgosania r. Ilaccexa
Hapo Grmmo npefeupkTE, uTo ompepkneHia VIS major OB
He pacTh. Br caMoms pBrl, aBrops HUTAB He NaeTs no-
NETER VTAyOWTECE BE eratio legis» nomsmménmoit orsbr-
ersegmocTH. Oms muumn BEIICHAET® EPyr® Thx®s npomcme-
¢YBiil, 32 KOTOPHA oTPBUaeTs TOTS Wik gpyroi oTrbTanKs .

Brrsoger asropa ceogarca k' cnbkgyiomemy. Orskrersen-
HOCTE A0 TNpepknoss vis major Henmban KOHCTPYMPOBATE, -
kaks OTebTerEeBHOCT: 3a moboll cnyuwalt yrparsl MM
nospexaenia eemm. IIo croemy comepwamiro oma ecTs 0OT-
prerpernocTs 8a custodia, T. e. GesycmopEas orEBTCTREH-
HOCTE Sa onpeghmeHHEA co0srTid, EMeEHO: 3a furtum,
rapina, pauperies, ingae servorum qui custodiri solent
[damnum iniuria datum ciopa me sxogmrs!}®) (crp. 105,
224, 149—150, 162, 238). Dro, mMenno, mmbers mhcro
50 BCBX® THX® Cnyyasxs, KOTAA comepxanie obgsarensCTsa
CBORMTC] KB BOSBPAIIEHIN TOMKHUKOME MOTYYeHHOM MMD -
0T KPEMATOpa MEAMBMIyansHOH Bemm (crp. 224, 239).

Hrak®h, asToph; K4EE® MEl BHANM®S, BHHACHASTE: K0
mumo orebuaers sa custodia m 34 wmd orphusers mMHIO,
orphTaomee BF TOMT HIH JPYIOME NOPABOOTHOMEHIH 34
custodia, Ho wré ramoe cusfodia? rd raxoe vis major?

Ha srum pompocer s® Tpyms Ilacceka orpbra mer He
HAXOTAM B..- '

Borke OGorarys®) »F OTHONEHIN BEIBOJOBS - MONBITKY
BEIACHATE MOHATIE Vis major Ha mped custodia paers opm-

T} Y7o ZOMEERT NMPEIHATE BB PeaymbTATh gonrses pascyacgenil (erp. 133—
150) camd asTopE. Crp. IS0 «Ecan me 5T0 TAXL H cnH  koMMONATOPE Riil-
CTRHTENLHO He OTRBYACTE OesyCHOBHO -fane M N0 STHME mowasmy, To 8ok
AOKEIATETLCTIL 10 mﬂ;ﬂnm AC TPAMMI(E HEMpeoNoamwolt CHAM CBO-
HATCA KB BHPAMCHIANE 0OWAre Xaparreps, He JAIHANYG BOIMORHOCTH ONpe-
mbmurs Smscalimens ofpaoms comepmamie taxoit orsbrorsemmoctn, a, crb-
AOBATENBHOC, W COREPKANil NOHATIA HempeogommMmolt cHmsD:,

%) Ipu sroMT ARTOPE NOSKIFETCH TAARNEIME OOPAOOMT TAKIME NETOXONO-
PHYECERME NpleMoME: 0H'D BHACHALTH —UMEeTE NH  CAWD OTMBTUHNT RETEWE
HIN BemMLlé HCKE KT NPABOHADYIHTHIO (NOBPENHTEN:0, MOXHTRTEmD W 1. 1)
Yrpeppuremsualt ovphre HR 57013 DONPOCT ECTH YEAMTEN: mETEpeCH, NGIKG-
WATO Bh OCHOBARIM WCKR HMEHMO, €rd IHIMAA OTRBTCTHENMNOCTL MEDETs £10
RPeaHTOPOME. S

%) JInwe nautae, caupones, stabularii oveduniors Geayenopio 1 oa danum
{erp. 162 mpw).



rumansHoe counnenie K. Brumner's [yx. cou., erp. 49—
a 61_?5]

Bpyameps 8% ocHOBY CBOHX'B nuc'rpuemﬁ Ena,qarm mpe-
ropekilt spEETE 0 receptum. Morusom® mosmEmennoil of-
whrersermocTH nautarnm ¥ T. 0. SenseTca ocoboe OTHOmEHIE
povbpsa [L 1 § 1 D 4, 9: «quia necesse est plerumque
fidem eorum sequi et res custodiae eornm committere»]
Mexgy «recipienti» H «recepti». Ztm nocwhpeie mo Heob-
XOogAMocTH AoREparoT: cebs ® chBom BemM - «custodias co-
nepkareneit TocrmmmEuns u T. m. ITosToMy «nautaes -ete.
oTRBUalOTE: TAKS, KAKE OYATO OHH MONIATHBO NPHHATE
rapantisoo «custodias ® BE STOMD MERUTH CYIHEOCTE oTEhT-
CTBEHHOCTH BINOTE A0 «vis major», Bek 18, xoroprre
orpbuaroTs K0 npexknows «vis majorn, wcustodiae nomine
tenentur» (L. 5 pr. D. 4,g), T. e. vis major ompexhnaerca
IPAaHANAME BOSMOEMHOCTH HebespesyneTaTHOH wcnstodias.
Bt 5THX® CIy9asxs, AANO OTEEYAETE: 54 BCE, UTO OHO
MOTHO O0ESEPEfHTE Yepesth THUHYI0 OXPAHY WIN Uepesh
TOCTAHOBKY CTOPONMA.

Dra «cnstodiae praestation phitcreaTensio ecrs mwhuro
mpyroe, wint orsbrersenHocTs sa diligentia boni patris
familias. Bammo 10, MOTIO AR obasannoe Kb «custodiar
MHNO TPA HOPMANBHBIX® YCHOBLAXD OKasaTh 0e3% 0c00aio
RPUIOMOGAEHIA COMPOTHBIEHIE GHE3ANHY MPOABAEHHON IpPo-
twes mero cumk. To uro rakam «custodiay Qaxrmaeckn
BoOOmE He MONeT: OBITH NpOBEfeHd M HeTpedoBaHA OTE

VKaSHBAETS H4 TO, UTO OCHOBOH OTBBTCTBEHHOCTH
ue asamrerca sghes culpa. «Custodiae praestatios ecrs mmms
opHamyeckas (GopMa MBIONIEHif, KOTOpad OOmerdama pHM-
TAHAME BBECTH BE IpabBo oTHBTCTBeHHOCTE A0 npenkrors
vis major. Hanp., k1o mmbo kiajerd KaMeHs Ha DENBCHL
Ioksnys eme—ne 56 BHLy. Ho xaMmenp Ipogonkaers le-
ware n Hanerhpmiit nobsg® CXOZETE CBF Penbch. Onbes
whre—vis major. Hoéo xamems Mors OsITh merko yerpa-
HeH'E genorbueckuMs BMBIraTensCTBOMD A0 OpuIoga noksma.
W ume uwbers smagemis 10, 9ro iwenrbsHas mopora Tma-
TeIBHO ‘MCHONHAIA CBOK 06ASaHHOCTS OOIIeH OXpaHE! MyTH
yepess cropoweil m crphrouamsons. Ho ecan OpecTymRUK'D
EWpaeTs KAMEHE BE nu-ham. TEK'S NMOSHKHO, YTO Hecwacrie
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GeaycnORHO He MOrTo OBITh YCTpaHeHo,—Mbl MMbems Vis
major *).

Taxosa Teopizs Bpysmepa, 3acnyra Bpymnepa sammo-
gaeTci BB TOMB, UT0 OHB OOKA3ATh TO NONOKeHie, UT0,
KaKh CyOBEeKTHBHAfA, TAK® W OOBEKTMBHAH TEOPIH HEm3-
GBRHO BeAyTh Kb MPOCTO 6uHOGHOW ormbrcrsemnocrs, mbo
Boh omh xacaTensHo Tpebyemaro CONPOTHBAEHIA COGHITIIO
NPHAEAMAKTS Bb DAsCueT® He KODOTKO OmpefhnaeMEri
[menocpeacreenno mepext mropmeHiemts cuaE], a Heompe-
phneHHE NpOMEKYTOKE BDEMEHH, 3 NOTOMY OHB ROmEKHE
OFIMA BePHYTHCH KB BOOPOCY, MODIO JH AaHHOe COOEITiE
éstre mpefoTepameno mmH HETB. M raks kaks omk ob-
| CYRFADTE: STV OPefoTEPATHMOCTE, TO IO «OpefBHARMOCTH
coOBITiA», TO MO «OXHIAEMOCTH OT%H mpepnpiaria ihneco-
ofpasEsrxs wEp® oXxpamnt», omk BOSSpamaNOTCA KB OT-
BhTCTBEHHOCTH H9B 6uMH, MO0 «ViS major» craesT’s B
¢BfSH ©b WAeell, newamed Ha DpefnpHHEEMaTend, Kakm Tas
xoBom’® («mit Riicksicht auf seinen Betrieb»), sabormmsocrn.

Hago npmamare 3a BpymemepoM® Ty sacmyry, 910 OHB
NOCTABHND B3y4eHIe CNOPHATO BONPOCA BB CBASL CB OBITO-
BLIMH VCHOBIAMH 9HOXH ¥ [OKASAND HeOCHOPHMO, dTO
phmaromee AU BBefeHIA «receptiumy» SHauemie HMMENO HE
«Beweisnotstand», xak® pgyumamsm paEbme [Emer], a TO,
aro «necesse est plerumgque eorum .fidem sequi et res
custodiae eorum committere» [I. 1 § 1 D. 4. g]. C»
TOUKN SpbHIA 3TOr0 HCTOPHYECKATO NPONCIOWAEHIA Tecep-
tum'a, MeTOAT &BTOpPa IPH OTEICKAHIK Vis major, XaKb
pabmmeilt TpaRMUB!  OTPHETCTBEHHOCTH NpefUpPHHEMATENR

(1. 3 § 1 D. 4. 9) mogxymaers mHach cpoeli obocHOBak-
HOCTBH0.

H sce me. mp1 monaraems, 9ro «custodia», xaks ee
NOHHMAET's ABTOPE, OLSKOHEUHO CHYWMHBATH momATie Vis
major m Befe™s Kb upeamBpHOMy pacmmpemiio orEBI-

1) Eme npruips, Manmusers mopamaeres Haw momie
um:o;l:nn:., puferd o HeTOMHHKOWD, Jpbon m-;mpmnm m
Ho xun wen. poporn sgbes whrr uvis maojorw, mame eonm wepess 310 moboxs
noTepnuTe kpymenic. HOo wecyacrie morgo 0mv: cHona ofiesnpemenc mepess
sbmiarensorse Tenosba; eonw Gu rvaropol maxommmen um smammel, HrTo
rakopore A Mamaub me Gulzo, me momers OuTL EwBpeno »w pamy memhouoit

nopork, uo ona bee we orvlvaers, who dax wen wn pmumorrn caywa’d b
vig major. .

=



creeprocTE penmniental Muoroe, sechMa MHOroe MomeT®
GBITE OTBPALICHO gepess - B6 npwn NpHEATY0 scUstodian,
HO BCe We OBITh «vis majors! IlpamBps camoro me apropa
(crp. 89): maccammps orpant ®% Garawh GomOy, xoTopas
© W B3pwiBaercd. ABTOPE IOBOPHTE, Wro spbes—vis major.
IToweny?! Pases mecuacrie He MOrmo OHITE ODpeyNpERIEHO
'{zﬂ‘rﬁ 65t B% mamems MLmnemin) Hagnewamelt m csoe-
ppeMerHoft «custodias? Feaw ypaputs MonHiZ Bb Mamm-
HHCTA M MCTONHHEA, HE MOEeTs OwTh pbum O mame wMblc-
nuMoit ecustodias, mo opmoil mnpocrolt mpmumEd: whph
OCTOPOKHOCTH MPOTEBE TAKHXE HEOWHIARHEIXE menin,
Kak’h «ViS majors BEIXOFATE 3a NpemBuEl TexHHueckoH
scustodia», méo «custodias npegnonaraers, wro mHacry-
mneHle CAMOTO ABNEHIA ex ante OBUIO NPEABRANMO HACTOABEO
3a0naroBpeMeHHo, 9r0 MOWHO Obmo OB HpETOKETH Oess
npuroTosnenia coorebrereyromin wbpm ozpamsr, Ho o
KaKHx's MEpaXT OXpPaHEl MOMETE HTTH phub, KOrja MumTCA
nobsgs B oTxperToMs monk? Ilpasma, asropr romopurw,
4T He BAWHO, BEIIOAHAME M B006we CooTHBTCTBYIOMiR
Hagsops | «gerade darin begt eben die Haftung iiber culpa
hinauss!]. Ho, ¢v gpyroifi cropous, ¥ aeropa «custodias
He ecTh TOMBKO «iopupmveckas (opma msnmresis». Oxs
BIMBAETH Bb SITOTH TEPMHHE CTPOr0 ompepbnenHoe co-
pepmamie. Custodia ecrs «pocnpenarTcTBOBamié ABIEHINO
6esr ocobmxT npurorosaeHid» (ctp. 6g). «Vis major
onpexbngerca rPAHANAME BOSMONHOCTH He DE3DLSYALINAMHON
custodia» {c1p. 61). M BoT®, ecnM MEI COPOCHMD: MBICTIMEY °
nu Bb pasémpaemMoMt xasych 6ess 0coGBIXs NPHTOTOBNEeHil
Hebe3pesyAbTATHEIY MEDH OTBpAmEHif HecHacTia, MEI He
'MOMEeMP UpiliTw Kb APYTOMY, XKak®s Kb OTPHHATEIBHOMY
orebry. Mu muamo mpegnozaraems, ITO B NPHBETEHHOME
npmmiph (uopamemie MammmECTA YAAPOM MOTHIN) Ha
numo—vis major. Takopo Teepmoe MEBEie m samagEo-
enpuneﬁcmﬁ mpnc::p;w:enm;a{ er, R. H. G, erp. 122).

Jlnmaers mpaxrmueckodi mhHROCIH KOHCTPYKIito Bpym-
Hepa ® To coofpaieHie, Yrc OHa HempiemmeMma ana pas-
phmenis ®BonpocoBE, POMIAEMBIXT * COBPEMEHHEIMT el
AOPONHBIME TipaBoMb. Yuenie 06s orebrerseHHocTn npep-
NpEEEMATeNs 8a NHYHBIL BpeNh, NPUMEHENHEIA TPH MKem.
,qﬂpmnﬁ sucnnna'ramn, TONYYAN0 B COBPeMeHHOM'S



_32.,__

npask ocoGoe passurie. Ilpm macroammxs OBITOBBRIXSB
yenoBinx® HBTH pBIIATENEHO HHKAKOTO OCHOBAHIA oONa-
carsea «nisi hoc esset statutum, materia daretur cum
furibus adversos eos, quos recipiunt coeundi» (. r § 1
D. 4. 9). He vb5—cnasa Bory—reneps Hpassl u nme Th
ésToBIA yenosia! ').

Hpunnuos wenbspo-fopokHOH oTRBTCTBeHHOCTH 004~
84H'B, KAK'h MBI HEOJHOKDPATHO YyKasslsanw, uaed, ponuB-
mefica nogs sonevarmbHieM® TOM OAdeHOCHIN, KOTOpAt
cospaa ama BebXT OKpYRAarOmWXE pocroMs mpEMbHeHia.
canel mapa b XIX pbrb. 'pampanckan oreBreTeHHOCTE
Wen. KOP. IPeAnpRHHMATENEl CTana COZHABATEHCH, KaKD Ia-
Ta—He 52 NONy4aeMEls BBICOAEL [o npnemuny «cuius com-
modum, eins periculum»], whrs!—a sza camy mpodeccio-
HANBHYIO MbAMEAHOCHID THIA.

+  He rTpymmo nomars, 4ro 3ToTH ratio legis» He comma-
naers ¢b «ratio legis» nperopcxaro spakTa. Bors moveMy,

KOHCTPyknis Dpysmepa ImmeHa gii Rach DPAKTWIECKOH
1WEEHOCTH.

III.
Bueoaw. Hawa Tteopia.

Mpr usnOMENM BRIUE ABA HANpaBNeHid BE MHTeparypd
mo Bompocy O cymecreh «vis major». Ilpemcrasmrenm of-
HOCO HANDABIEHIA MCXOSATD M3B MAEH, 4TO Vis Major ecrs
«Donwa cunaw»: «leod fla». Ilpepcrasmrens apyroro ma-
npaBieHin HCXONAT'® M3 HUEH, 9TO Vis major ecTs Bee, WTO
ocTaeTcd #a GOPTOME: OTEETCTBEHHEIXE CNydaes'®, ompesk-.
naeMEIX't «ratione legiss. '

") Motiwe [Zn B.G.B, II, erp. 585. Cp. Denkschrift, crp. 01}, yeranas-

AEBAL HHOTHTYTE #receptumy, BDLICTABAANOTTL OCHOBRRiem® oTBBTCTReHHOCTH
Gonke mapaumm“; b m unudpmﬁnt:it;m mnnaﬂu:: dﬂl::

a LA HACTE eweisno
standy, win «Haftung fiiv die speziellen Betriebsgefahreny [ Mot, I, crp, 317 o
I, crp. 585) Cp. we wrouy sonpocy Weinand. Die héhere Gewalt im neue-
rven Reichsrecht (1807), erp. 13—24.

ST0TE aSTOPE HE PAICMATPHBAETE MOHATIE vis mojor ot CORPEMEHAOMT
W BE PUMCHOMT npand, Kok egRmor momarie, MO NPHAMAETL, Y0 BMIEPCKOS
JARCHOABTENLCTAO XOTBAO PENCHHPORATE DHMCKO! momgrie, Onuarc, ABTOPD
HOCTAMBARTT HE TOM, Y10 sendnersie copelMt PRINETHLIXS SLTOBMXS yenonid,
pEMcioe TOWrTie «vis majors me wowers OMTE ANA NOCT ANTOPHTOTIHLINE.
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Bes sagawa mscnbpoparens, o Toukn sphuia nocrhgasaro
BOSSDEHIA, CBOEWTCA KB YCTAHOBMEHIID oTol ratio 1&315
Kaxw mpr sugbmm, set mzenbgoparenm 2roro sompoca me
MOTTIH HACE VIOBISTEOPHTE, TaKF: KarKt: OHH He ynbam
OPABAALHO YCTAHOBUTEH STOTD ratio legis, mnm e He ToOuHO
onpepknamm CYmMHOCTH TOTO OTHOWEHIA, KOTOPOE CBABYETH
orghasasie ciygam cb ratio legis.

. Ileppoe #e ms® YKasaHHBIXE HAIpABTEHil moxomres

HA poKOBOMT sadnympenin. Ilpemcrasuremm sroro manpas-
NeHiA HONATANM, YrO VIS major ecrsh eguHOe, roTOBOE M
SaXOHYEHHOE WOHATIE, KOTOpPOe MOWETE: OLITL BEIACHEHO
H5B CAMOTO Cedd. .
Dromy Bo3spBEIN MBI DPOTHBONONATAEME HANlE BO3SpE-
Hie, KOTOPOE MBI CUMTaeMb. EAUHCTBEHHO NPABHIGHEIME.
M»1 HacrampaeMs» Ha TOMB, YTO CTPOMTH TOHsTie vis major
Hajg0 HEraTEEHEIME MOyTeMB: IyTeMs Hckmowzenia. Msr
VCTAaHABINBAEMB: 3d uwmd orsbuaers paHHO® NHIO WK
npeaupiatie. Bee, wmo He ceasand nbumunHOli caAsvio b
SMUNG OCHOBAHIEMD YCUALHNOIL OMBTLMCMBEHHOCIN, ECTID VS,
magfor. Ilocemy, MBI ZOMKHBI OTKaSaTHCA OTH TOTO, UTO b5t
gapanpbe VCTAHOEWTE 4 Priori Oepeuedh CAYI4eBRE, KOTOPEIS
beimm OLI Beerga M BO BCBXB® cOywaAx® «vis majors. B
ONHOME M TOMT ife SakOHOZaTelscIBE BB OgHy M Ty me
SO0XY MOMETH YHABATECA HECKONSKO «HENPEOAONIMBIXE
CHI'bY, W8S KOTOPBIX'L kKampmoe umber's coe ocofoe cogep-
waHie: BCe 3aBHCHTD 0T MEDH oTRETCTREHHOCTH W mhmA
HOBBIMEREON OTPRTCTBEHHOCTH, EOTOPYH npecrhrosams
SAKOHOJATEN,, YCTAHABIHEdd JAHHETH BEAE OTFETCrBeEHOCTH!
Bort nouewmy, moscropy, rih muno orehuaers nuh nusm,
HO 973 ycumeHHas oOTpBTCTBEHHOCTS HE BBITEKAETH H3H
onpepknesHon ratio legis, B% TOMD CMBICHE, 4TO SaKOHD
Goponca OB CB TOWHO ONpemNeNHEIME THIOMT ABIEHIH,
CTOSMAED BB NPUIWHHOH CBASH €O c::llepuit pkifcTeia or-
gbnpHaro mHma,—wMe  BamkeMT He «Vis magum BE TeXHH-
YeCKOMD CMEBICITE 9TOT0 CMOBA, A—IIHPOKOE HOTATIC «C4SUS»,
OXPATBIFAIOWEe BCH CIygam, OOCTHTONE NpeAMET obasa-
TenseTEa, HESABMCHMO OT'h NPHIHABI MXB Nponcxompuenis ').

BrooxiEME, MNanmp,, oTBHTCrecHROCTL _uun:lnul.mn moras. +«Mora
uhi:glhn etunturs u ,p'wmmm orebiaeTs +gine dole male et culpas
l_‘L::5§3D.ﬁ+I‘,i Ot orebwaers ® sa casns (WHCCETn pHCKD rHbem
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Cw rouxm apbrin Hameli Teopiw, Henb3s M rOBOPHTE 00%
HCTOPHYECKOMT PasBATIM NOHATIn vis major. Bs murepa-
Typh mompoca cxbnanocs OamanbHBEIMD yKasaHie HA TO, 40
vis major, KaK'p HOpUFMuecKOe NOHATie, nwbHASTCA BH CBO-
emt cocTaph CB MOCTYNATENBHERIMB DPOCTOMD 3aBoesasiil
TeXHWEW: ®G0' TO, YTO Hanp. puMiAHe cunramm sa «leod
Bla» aBngeTCA NNA HACH HE TANHCTBEHHOH «boummbeil CHnOID,
a—ycTamoBneEnoft Haykol ¢wamkm cwroik npmpoasr [¢wir
haben den Blitz gezihmt»: Buner]; nosromy-ge-pupcras
EKOHCTDYENiS Vis major HempurofHa ANd COBPEMEHHEIXE
yenopilt wusmm, Cb oTHMH pascykgeHLAME MBI He MOWEMB
cornacmThcd, Eonm vis major ecrs ABleHie He «HENpPeORO-
nmmioe», a Takoe, KOTOpOE CTORT® BB npmuMHEOH CBASH
“.co chepoil smcmnoaramim, To passh mmbers kakoe mmOO
‘gHAUEHIe, YTO CHMH NPHPOAE! HAMH He PASCMATPHBAIOTCA

Gonke za TamECTBeHAYH) «ieol Blan?! Bhkgs, upepsars mpm-
YHHHYH CBASH MOWEeT® M He cwia npupogsr! Ilpm cymme-
Bi® 0 VIS major MEI HONb3yeMCA HE eCTeCTBEHHO (mamue-
CEEMN AOHATiAMM, 3 DOHATIAME M Bos3pBHIAME oboporal
Hmmroctpapyems Hamy wmuiens npavbpamu, BossmeMs
ABa BHJA XaysampHOH orEbBrcrReRHOCTH. [lepmarent M-
BOTHAro 0043aE® BOAMBCTHTE ymepdt DpUMEHCHHLIH XH-
sorHsnes moreprkemeny (§ 833 B. G. B. § 1385 Code
Civil) Brapbnen® wenbsao-mopowHAre opegupiaris 06asans
BOSHATDAUTE KANJATO NOTEPIHBIIATO 34 BpeL®h ¥ YOBITEH,
IpHYMHeHHEe TpM SKCmmoatanin kembsmolt goporm (§ 1
R. H. G, er. 683 . X a. 1). Tors u gpyroft orebrames

npegueran). Ho are vaxoe 8% manmoms cayus® gcasusw? My me chems
HHKAKOID OCHOBAHIR OIPAANMHEATE OTBRTCTHEMNOCTL TAROPG QOMAHHKA, BH-
HRIEIBAN B35 STOCO NOMATix avis majory. Taxoe orpaspyenie Griwo 6 copelins
APONIBONERERE. B% camoms whoh, Fawie cnydanm My gommuit Ommp GE BE-
‘KHEYTH, RAKD COyuam «vis major?! S1o mowarie dpker ®e paers cefa mo-
CTPOWTE, T, K BA% 3Tore FETH Gasw. Vis major camsamno o mmeefi mpormoo-
nonomenia nopbernaro xpyra cobmrilf ofpexTnsmoMy ocmosanie kaysansmolt
orebreTEeNEOCTH. Vis major eCTh pee, TTo He cRAsAHO CRAALI0
¢ ratio legis. O rawoll «opmammnoll comanr e momers Gurs m plwm B
yienln o mora. DEas, onpasganie nosmmentnolil orTpbTCTRENMOCTH FOomMANKA
din moras o, wro wsi ei restituisset, dixtraxisset et pretinm esset lucratusy
(t. 13 § 3 D. 6. 1). Ha srofi noys® crposys Nporuponoxowenie «vis majors
oOBERTHENOMY KAaylamsnomy occnopanits crofreroeniccTy nepodmomito, Borb
nouesy, SODKHHKE orelitATs orpome, whwn enantae, cagpones, slabuloriie s
areceptums. He movosry, uro ons orafirwss Gu 5a «4vis major »u reximue-

CEOMT CMBCHD 2TOTO CHODA, & TOTOMY, TTO CNT  ralGeAn peupnd DIRSTT
pecigbao na nerol ’ o rel



OCBOOOMAOTCA OT'F OTFETCTREHHOCTH, €CNH JOKAKYTH, 4TC .
HecyacTie CIOVYRAOCE WAM IO COOCTEEHHOH BREh noTep-
wheniaro, wid no Hefpeodoaunod cuarw. Oba oEm, xaxs
BHAUME, OTPEUANOTE OHIb 6MHH; AXTE OTHBTCTBEHHOCTH mO-
xoures wa npwammnd npuwunenid Ho, pEukan roybme B3
ocHoBaHie OTPBICTBEHHOCTH, MEl KOHCTATRPYyeMD, 9T0 Oasa
OTBBTCTBEHHOCTH depacantedd ausomuaro ummpe, wbne Gasa
oTrbTeTBeHHOCTH Jeed. dopoiu.

Ycrawasmieass crporyn orphrerBeHHOCTE gepikaTens
. KWBOTHATO, BAKOHOAATENs HCXOANNE HSE TOTC coobpawkeHld,
UTO [epkATenh KHBOTHATO COSZaeT® AnA BChX® okpymaro-
INXT COCTOAHIE ONACHOCTH, T. €. TO COCroAHie, EOTOpOe
BE HIFECTHOH cremeRH GoaroHpiATCTBYET'S HACTYINEHIO
Bpeja, W CHOCOGHO BOOOHIE COSEABATE €ro. Y CTAHABIHBAS
- HONORATENEHOH HOPMORA OTBETCTBEHHOCTE €ro Ha OCHORE
«Gefihrdungsprinzip», saxoHOmaTeNE BCe e TPEIONATASTS
ECTECTREHHYI) THNWYECKYI) NPHUIMEHYI) CBA3E, a He cmb-
nineHie HEHOPMANBHBIX'S, HCEMOYATeNLHBIX'® cobmrriit. I[lo-
CEMY -OHEB OCBOOONJACT: [EPEATENA KHBOTHAIO OTSH OT-
phrerpensocTH Bb THXB oryvasx®, xorga spess HsSH-
YeCKH NPOMCXOJHTS: OT'h KHBOTHATO, HO NEKHTH GHIb
ofwio npedsudnnia paunrensAbiimaro ¥ omacnmeare zoG-
paro xosamaa '). Jlns onpaspasis oTBBrCTREHEOCTH CB
1. 8. «Gefihrdungsprinzips mm Hacs gocTarouHo, Yrobs!
BOSMOKHO OBUIO IpefycyoTphrs mocnbacTsin, kak®: 06uyo0
dosaozcHochty ®), ToTA GBI PP KOHEDeTHOMT Ciyua® pmep-
WATENb KUBOTHATO abCOMIOTHO He MOr': npemsugbre, 49ro
fjamHOe CcOOHITiE, KAK'D OHO EOHEPETHO HACTYIMIO, JONKHO
éemro mwbre MBero B). S

"1y Schmoller. Ueber den K Z.H. beim Tierschaden. Arch. £ eivil. Pr, o8
1908}, oTp, 40-—a7; Hoffer. Grund wnd Grense der Haftung des Tierhalters
orp. 44—03; Latten. Die Er icht des Tierhelters {(1005), erp. 04—05;
“Die Hafcung, 66—68; R. &, 6 Febr. 1002, Bd. 50, crp. 180; 26

Febr. 1003, Bd. 54, c1p. 74. . .
“Oris  camper  orrmineres  sGefihrdungsprinzips  ore  mpmapmuma
-puu, Xors oba sry DpEupma rors gia olmpxT mpmsEamA: I) cosgamie
OMACHOLTE TPABANE TPETLMXE NWWE, 2} ofmes upemnapbuie BosmomHOCTH
RACTYIOCHIA VOLITER —MEWAY HEMH RewuTs rAyOokan npomacte. [Ins memnt-
nocTE ahxy uage Gomtmes, wha's ol NREEPRAEMOCTE BOIMOMMOCYH CObLI-
Tix, MO --:rg;nmilnh AMEEHg, KORKPETHATO CHY'ILT If HAGTYEJeHis &r'o bo

cramonkl, :

’a’jm A cmyernrs en whmt cobary, mpmiagzesangyis H.—Cobaua
yeyenTs npoxowaro. OrTniTCTEEHNOCTE Emti BeARere commbmin, Kakn



Bor® mnouemy, pepxarens KHBOTHAr0 OTRETHTE 354
‘Kampgoe phicTeie KEBOTHATO, JANE BT TOML enyqak, ecmm
MPRYNHON ABHEEHIA MABOTHArO OBINa BHHA TPETHATO NHIA.
-Hanﬁ-npu'r':-.., JEpPEATENh WUEOTHATO He OTBBTHTE 3a «Vis
major», T. . 3a TB COOHTIN, KOTOPEA ¢000we Hempensu-
AEMEI, BB yKasaHHOMB Bhme cMicrb. 9o pasnmuenie
Mexgy BOOOMIe NpefBASHMEIME M BOOOIIE HeNpeXBHIHMEIME
OIACHOCTAME OPEACTABMAETs BB obmacrm oTebrerseHHOCTH
52 WHBOTHBIX'D I'DAHUIY MeXEY OOUCHOBBIBANOIMM®E OTBEhY-
CTEEHHOCTb  CAfjudeMs H cHuMaromelt orTsBrersedHOCTE
-asicweti curotit).

Ha éonbe ysxokr 6ash nocrpoena oTBBTCTBeREOCTS
eAdOmALYEED e, JOp. hpednpiAmid,

Bx maweit moHorpadin: «Cubmarmas smma u cr. 683
r. X 5 I» (Spocmasns. 1910) MEI pokasamm, uro oTEET-
CTBEHHOCTh el, JOp. NpPefUpPHHEAMATENd eCcTh JAKOHHAA
OTBBTCTBEHHOCTD, OCHOBAHEAX Ha upeh npodeccionaavnard
pucrd, IlosmimermEas mbpa orsbrcreernocrm Ha cropor®
NpeIpHHEMATELD COOTEBTCIBYETE HHTEHRCHBHOCTH CBA3ZaH-
HOW ©B wen. HOP. SkCONoaTamiell omacmoerm u posbpimo,
¢ KOTOPEIME MyCnHKa 006AsaHA NPEACTABNATE Ce68 YCKOIb-
JAIOMEMY OTD: ed KoeTpona obopymosamiio m pacmopagky
wen. mpop. ynpasneris *). Men, popommmidl upexupasmma-
Tens oTEhYaeTt He HOTOMY, 4T0 OHB NPOGUHNAD WNE MOLD
NHORUNUMY FORITOKE, 4 TOTOMY, UTO OHD O03eKMUEHO ﬂpu-
HUHNUAD ero.

Bs oroft mpeh, xaxs oma Hm mpocra, xpoercs Bee

phoesie mpodnemer o cymecrsk «vis major». Hacros-

enbHBIA NOTPEGHOCTH 0O0POTA BHICTABIAIOTE HAEK IpO-

peAkift pepwarent XKRBOTHAID, ONE AOAKENE CYETATLCH ob sizomndoll Bmoa-
mmmm, wTo cobaka OyAeTh ocEobommgens, ® wro OHa FEFCHTE, Ta
neno. HO 8% Tome BpesmA, ORL—oNG  TUNS; OHB
cﬂmnnu,mﬁmnmcm nocagees  cobary ma arkos. ﬂgm
phuin,—roro, mmenuv, opegsutinie - xomEperEmxt wocmbpylomaxs cobwrrid,
ROTOpOe ME pasymbesms, ropops o embmenis guymﬂn,-jr Hero me Giuro, 4
uax:?vnr mn‘g‘mmmnﬂhﬁm ore orefrerpes-
. E. I.Ifeg crg‘ﬁq.:-'. erp. 618; Lincksl-
. Die Eehndmnerlmpﬂ t. (Berl ‘J, crp. 87 ﬂﬂ-mnﬂ. Das
ﬁ;ﬂ:’ der E;l;nld\r iBerlin, 1906), 570; Piper. Vernrsachen und Verschulden
I
. Gutachten. II, 46; Eﬁuar Handeln auf eigene Gefahr,
578; Endewm Schuldy. It
%ﬂﬂm:?. mh § 5 ab 3 o
!] Cp. M’Ig. Motiven zom RH.G. [Eger. RH.G, orp. XVIL



PeccioHallbHATO. PUCKA, T. €. OTBBTCTBEHHOCTH Hpefnpuii-
MaTend 34 BCAKIH yORITOK'S, BEISBAHHELL OHACHOCTBIO HPO-
usicna. Tawms 1ok mecuacrie me cTomTE BB ApUMUHHOIN
6431 CB ONacHOCTEI0 HpoMEICHa, nbre wmbera mpodec-
CIOHANEHOMY PHCKY: NpesnpRERMaTens CBOOONER® OTD
obasammocTH BosEarpampuenia '). Smhes — vis major ?).
Taxwms ofpasomb, Bamens He wWHCTHBIN DpPHSHAKSD—-
KOpPeHHTCH 1M Hecwacrie §& UpesmpiaTinm HMAW sH# ero,
4 KAYSanbHEIH MOMEHTE: CTOMTE 7IM HeCYACTEE B
fpuyUHKOl c6431 ¢p nipemnpiaTiems. Be kasyed op mamm-
HHCTOMB, YMEPIIAME OTF DasphiBa CePAUd, HARO CIPOCHATD:
CTOWTD IH pAspHIBT CepAuA Bh KaysamsHOll cpasm CBb
sxcmoaramiel wenbsmolt goporu [wanp. membacrsie mepey
YTOMIEHIA MammHHCTa Wen. Jop. cnymwbolt] mmm HET Be
Ecmn sermacemTea, 9ro Takoit ceasu BB, TO, XOTa smnenie
n pogunock «im Inneren des Betriebes», omo monmmo 6mTE
pascMarpHpaemo, nogoémo phiicrsixo semnerpacenmia, Kaks
«vis majorr, M comEeuHEH} yAap® MAH YRAPT MOMHIA BE
Wes. HOp. CAYHANATO HE MOIYTE OEITH PASCMATDHBAEMEI,
EdK'D VIS mMajor», eCHH STH CHIEL CTOATS BB LUPHIMHHON
CBASH C'B yCHOBiAME SBATENSHOCTH BB JAHHON SKCHNOATALIN.
Hanp. whcro, Ba xoTopoMs padorant paboudid, ornuganocs
NOBRMEHHEOH OMACHOCTBED- Kb yHapaM® Mommim °),

1} BorTs nodemy, oCHOBA OTBETCTBENHOCTE K. JOPOTH OYEME VOLAA,
oTpEToTRCHEOCTE NXT OTOARRCTE Boamill pare, wak's Héocdacrie He obgzano
CHIAMNE SECUAORTAuW, kaws ckoch opuimwd. Haop., »pecuacrie puspanc
FPETLHMI AMIasi, ¥. 4. SKCHAOATANIE HE MPEYAOTHEIME
. B Ko msuedl woscrpyrnin nprtammmores: Unger, o. e, Iher, Iahrb.
XXX, {r3gz), erp. 400—4I7. ONb HCRTIOYECTE HOH vis major TE mecuacTis,
woropetn «ans der cigenen Schuld des Betricbes entstehenw, v ¢, areine
Betriehs H NpHINCAASTH: K% Vis ma mnas cobmtis adie vom
aussen her stdrend anf den Bahnbetrieb einwirken». K1 ausnorsmymsmee pe-
AVAETATEMD DIr. E. Volkmar. Vis major und Buhiebigefﬂﬁ'.
Berlin, 1900 [Rechts—und Staatswissenschaftliche Studien, Heft 1X], erp. 56.
ABTOPE UERTPE TIKECTH EKNALSTE N HacRBgoeamic PHMCKIHXD BCTOMHHECED
H OpopOFHTE: HATEPECHYI MApARfNert- ¢ OTELTCTReHHOCTEIO mo wcautio damni
infectin, a® e recepto mo pane. npasy (erp. 58—77). Cp. eme Schay, Gutachien
fiber die ..ete, [Verbandlungen des 22 hen Inristentags.] Bd. II
(1892}, crp. 62 Rimelin, Arch—FPrax. Bd. go, erp. 20a: «Denn  dadoreh,
dass ein Erfolp mit einer vis major in Verbindung gebracht wird, lehnt man
eben den Z. H. mit einem bestimmten menschlichen Verhalten abw.—R. Merkel.

x“m“h.}.l‘:" rechtm. Interessen, CTp. 2085, S——— fadl
) EL K TTHEA repmanckare Crpaxos pHeyTCTRiR nfafl-
N . y Dr. 0. Eoufivann. Handbuch der I.an&l'lre.rle-

versicherungsamizs
temugen. (Stuttgart. 1803), erp. 34—36.



Hraks, sch mecuactia, crommia BB o0senmucHol npu-
uynHoil ¢8A3u cb 9xcomoaraniedt [ «Eigenart des Betriebes» ],
eyre «orpbrcreennsle coygams ‘). H, wmaobopors, TH He-
cuacTiA «quae nom ex re ipsa oriuntur» obasamsr ABAEHIAMT
«vis major». HempegsmauMocTs, Heo6HIMHOCTh, EEOTBPATH-
MOCTh ABACHIA HE WIPANTD HUEAKOH PONH BB YCTAHOBMCHIN
«vis major». Touso rtaxmwe He umbers sHawzedin u T0, ryh
PORANEch NPHYMHA ABNEHIA—O3 WIH 6H1b cdepsl sxcnmoa-
rarin.

Bors mouemy, «extraria vis» AOMEHZ GHITE NOHATA HE
BE CHemiambEOMT MBCTHOME BHAYEGHIN BOSHHKHOBEHIA CHIEL
Bawnro me mBero es sapommenia, a To—Omma nH oHA Jnvil-
cmeutieAbHaA TPAYAHA HecdacTid: «vis extrinsecusr WAH
«vitia quae ex ipsa re oriunturs.—Bws mocrbaHems cryTab
HeCcyacTie NewWT®: O0OCHOBAHBEIME BEL CBOEME BOSHHKHO-
BEHIM B TeXHHIeCKAXH NOTPeGHOCTAX® SKCINOATANiW, B
cnoeobpasim ornpasnenia mocnbauel, u sa mero orpbuaer
NpefupuHEAMATENb, AAKe eCIH 0HB Cibrans BCe MBICAMMOS
Bb 4enoBiuecKNX’h CHIAXD A COBEPIIEHCTBA CBOeH SKOonno-
aramin. Bt nepsoM® cnyuaks mecwacrie mewwmrs sEb nmpm-
wEHOR cBASH b skcmnoaramiedf m obpasyers «vis majory.

T'Bue caMeIM® MBI OTEEPraeME YCTAHOBHBIIYIOCA B
sayx’h mpasa M BB CygeOHON MpakTRKB--sanagHo-eBponeii-
ckoff W pycckoM—moOHATIE «BHHOBHArG vis majorn. M,
Ch OZHOM CTOPOHBI, BOSEOZMMB CaMO fBMeHie, XapaKTepH-

yemoe, Kakd «Vis Majors, Ha CTENeHb CdMOCINOMNEABHOR
putiitbi ABIEHIA; 4, ¢ APYroH CTOPOHSI, MEI IpHIHAEMS
CaMOCTOATENBHOS KAysankHoe JHavenle sa Takoil mharens-
HOCTHIO (HAR yOymewiems), koropas obasama mebpexeriio
rpebyemoH BB 06opoTE sabormmeocrs. B1 mocnbmmems
OTHOIEHIE MBI EMBEMD KBATHQHUHPOBAHAYIO KAy3anbHOCTS
HEOCMIOPONHII OTANLA! BB, MOCTEAHEE MONETD OXBATHI-
BaTh HE TONLKO DPANOBKIA ABNEHIH NOBCeAHeBHOMN MmoEM, HO

A CAyYaM #HempeomonmMMoil cunsls!,
: Pasp M1 we cmmaemt euny mmua (culpa) m evicuuyio
cuay (vis major), To MBI JOMKHEI IpHIHATL Bh HeCUACTIN

t) Hamo mmbre o6 BNIY, Y70 HamMwHOOTH svolf mpmamnoli cpmsm e
ofyenopaena Thaw, wro uenoeobpasie mpoNtICAA ﬁumnpmmwmm'npn-
THHOH HecYacTid. TOMHO, TT0 Yepest Hee OGuno 68 nomomeno 09RO BOT
yomopiil, ¥ KOTOPOMY MOWIO OTHECTH ¥ N



He OfHy npwimHy (BUHOBHENE vis major), a gpb IpHIARLL
(vis major, swma). A 910 DpEBOFNTH HACH BB BOmpocE 066
orpbrersensocrn merbsHOH [OPOrM KB TAKOMY HOCTpOe-
Hilo. Msl JOMKEEI pasn@yaTE BONPOCH O HATHIHOCTH «Vis
majory OTH BOMpoca 06k orsbrersemmocrm. Hago cravana
pRIATE BOIpPOCT:: MMBAO @M COGHTIE, KBAMBPUUMPOBAHEOS,
KAK® VIS Iajors, BPefOHQCHEL nﬂnﬁnﬂm?ﬂsnm-
MOTTIO OH 5T0 COGEITIE MNM BPefOROCHEIA nocmBmersiz ero
OBITE OTBPAEHE! OTHETUMHOM'B!

Taxmar obpasons, BHHA DONYYAETH CAMOCTORTENEHOE
sHavedie pAdoms ¢p <HempeomommMoH chmolin. H sto mo-
Oympaers HACE TNOSHATE BOOPOCH—TAaED TWATENBHO NpO-
BeHTHIMDOBAHHEIN B%F 3anajEO-eBponeiickol nATepaTypt—
o fiopuaxs GIAUNMALO OMHOMICHIA oTuX't (AKTODORE Re-
CYACTEA. .

- M1 pasnuuaemt® wersipe opmer.

Bo-nepeerxs, euna--vis major moryrs 8B cBoeil coso-
KymHOCTH 00pasoBatTh NPUNLHY HECHACTHA.

Hanp. wen. gopora BHHOBHA BB npl::-c.pﬂ‘m‘f& 5 Tepe-
BOSK' rpysa. Hocrt npmésrrin rpyss rEb6HETS OTE BO3-
pbitcTin BENPEONONEMOI CHAE [MOXWIIEHS BO BDEMS XK. J.
sabacropkn u marexa »® r. Mockeh] 3aker rubems rpysa
obgsana: I} HeCcBOeBpeMEHHOMY MCIONHEHID JOroBopa me-
pesoski (BuEa)-2) pasrpabueniio ero B0 BPeMT HAPOJHSIXS
ponHeHili (vis major) *).

. Bo-Bropsixs, BaHA {yﬂj'n:emﬂ} ﬂpepm&l:ﬁ OPHYHHAYIO
CBAZh MEWLY UiS major w epedons®).

Harmp., xopaéms norepmwii's WTypu's, AanD Tets, Bukcro
Toro, Iro 681 YiHTH BB TABAHE, KANHTAHE NYCKAETCd BE
OTEPHITOE MOpE M TONHTS Eupaﬁna- Spkes kopabns morubs
ge oT% mrypMa, IlpudnHnas cBAShE HPEPBAHA Hepess 6UHY
KanmTaHa, KOTOpas Cp ropummieckolf rousm sphuais u mpa-
HEMaeTca Bh coobpamenie He pAdoMe cb vis major, a tic-
KADYUMEADHO cama 1o cedd. _ :

1) K P m!rmﬁmﬂm@uﬂmmmﬂmm MR, [ROPOTH

BE PEDEPEITENLNOME CMEICTE.
L. it D. 2. GYUIAMEKTE TOMI [FOMEIBRSTCH HRBOMICHICAIS,
o u:'ltn P E::'iu:: vitﬁum Gnaromapa 3n3.rqenim B pemm-k.

Owsbrersenmmocts no damnum infectum RACTYRAETE.
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- Be-rpersnxt, Sonrbe cunpuan KaysankHOCTS GUHV IOTNO-
maers memhe CHIBHYIO Kay3ambHOCTE «vis major» ).

L. 24 § 9 D. 39, 2. Illtypus onpoxmpsipaer® AOMB
nmm fepeso, Ho «vetustate arborum hoc fiebat...» mnm «ita
vitiosae... aedes fuerint, ut qualibet vel minima tempestate
raerinty 1. 24 § 10 D. L t),

Br-uerseprilxh, BHHA HANpaBleHa Ha HeOTBpalleHie
wim Ha cosfaHie camoro evis majors °).

L. 1 § 4 D. 44, 7: «sed in majoribus casibus, si culpa
eius interveniat, tenetur»®). Hanp., mepesosumrs, mpea-
pubBmift cunsEBE wWrypws, Mors msbBruyTh ero, saipa
8F NOPTH, HU He LBOaeTs 3T0TO H TONATE KOpadib. O1-
BBTCTBEHHOCTD BB STUXD CIYYAAXS paspbmaercd BB yTBEp-
TUTETBHOME CMEICTE. . : -

§ 2 L. 3, 14: «sed propter majorem vim majoresve
casus non temetur, si modo non huius culpa is casus in-
tervenerit». o : ' i

ITocnkpaas GopMa BHHOBHOCTM saCnykHBaeT: ocofeH-
garo mHTepeca cp Hamelt cropomsr*), Kaxt mp yEasan:
BEIIIE, TOCOONCTBYIOMAS IOKTPHHA CHMBAeTH SUHY H DiS
Mjor B OLHO NOHATIE «HENPeOJOTMMAA CHIA», KAKOBLIMS
BHIpakeHieM® ouHa H onpepbmaert «vis majory. Mur yr-
BEpiEJaeMB, 9T0 ITO TOHATIE €CTh MMMD COKPANSHHOE BEI-
pameHie AIA ABYXE MACH: «vis majors ocsobOEmaeId
OoTEHTUMKA MMM NP TOMD YCIOBim, wTo HHETE SHHH HA
ero cTopoHE. DTOT'E BEIBOAD MEI CUNTAEN'S OYEeHD BAWHEIM'.

’

+

) H ofiparHo: «vis Majory MOMET: DOTIOTHTL KAYIANLHOCTE BHHH. CP
L 24 §% 3—4 D\ 39, & wquo enim tam firmum aedifichum est, ut fluminis out
ma.ﬂ_sh;.ut tempestatis ant ruinas incendii aot terrae motus vim  sustinere
possl .

% Bro pammomy kasych aEuo »adso mn mogepmanic cepebpAHHYI MOCYAY
AL yromesis n'plnemg‘._nn GepeTs ee o3 cofolo ph nyTemecTsie, W OEAro-
aaps vis major [MW thm ineursus] yrpatnsaers ee ¥% gopork.
Ons  ovslvaers—Dr. E. y O, 8 31—32 oOGBLACHAEYH PTOTE TERCTE
o5 roucn ophuin weondictio furtivan, '

- Lo21 D, 3, 5 oM. eme npornpononoxenie «fortuitng casusy—goulpar

- Log gl 3ok 19, 27 L 23 D. 50, 17. «Casus ton praestet, guibus

resisti n::rn-pumih, Ho OpmpXoMAuman croga aculpa pracstanda  estw h 18 pr.

?__:%ﬁ,; 1 3§ 1D 4 o sdamoum fatalen—culpa. L. 1 § 4 D. 44, 73 L 11
1 D. 19, 2. .

i) Jimmer, 0. ¢. 572; Baron, o, ¢. Afch,—Prax. 98, 385 Sischer, Vis major.
lher. Iahrb, XXXVIL 266, 292 [y #ero cobpas B:inﬁ';:uh m‘::npinm- ilﬁ'
pHMCKOMY TPRUY] AOLYCEAIOTE, W10 DANOMYT ¢ LSS U Uis T MOKETD TEI
eulpe. Tiporues roro romwosaria nerowmmeons: E Volkmar, 0. ¢ ¢1p. 30—40.
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- DBnaropapn mce pactymeif Texnaxd, MEOTiA BPeOHOCHEI
nocrbaeTeia  uBkICHNEd CHABE® MOFYTH OHTH HadbrEyTHL:
NpOTHBT YAZPA MONAieH — n3obPhTeHst TPOMOOTBOARL, Ipo-
THES CEBHEEHIA CKATB—ITYIMAayepsl U T. | .

Ho passd 10 yNONHOMOYEBAETS HACH CKA34Th, uTO,
pas’s 9TH DOCHBACTEIA NpeJOTBPATHMEL, TO MEI He mwhemT M
wBBICOIeil canbrs? s Bucwaa cuads—cama mo cebd, a mpe-
DOTBPATHMOCTE, KAKE VEA3aTeNb GUNB—cama no cedb!

ems Hamy MEens npmkpoms. Crauxa wen,
JOP. CAYMAIAXT OCTAHOBHIA ABMEERie NO IKEN. AOPOTAMS..
Ecre nmm sra crazga «vis major»? Cemars rosopars—pa,
eCIH ¥el, Opora AoKamerTs, 4To Onarogapa craugd yosi-
TOK® WIH HeCHacTie, IPOHCTEEAIOIIN 016 HEMCHONHEeHId e
00ABAHHOCTH TPAHCHOPTHOTO NpPeAupiATis, HE MOrmM OHITH
npeporspamenst (K. P. 1907 M 1). .

Msr yTeepmaaeMT, IT0 ITH MOMEHTE! Wafo pasgbimTb.
Bo-nepssixs, CTHXIIEE ABICHIA 00IWECTBEHRON HHAHME, KAK'S
MACCOBBIA CTAYKA K 5a0acTOBKH, 0CH3AHHEIA 0OIHME BOMHE-
"igM's BB rocygapereh, ponwmmm Osrre, Hapasrk ob cTRXiil-
HEIMH CHIAMH TPHDOMELI, KBATHWITHPOBAHEY, KAK'D « Hellpeo-
gomumas cunay. Henbsnags mopora MOWETT: OPefOTEPATHTD
BPENOBEOCHEIA HOCANWOCMEIA STOTO COOBITIA, HANp., HAIMOM®E
'HOBBIX'B CHy¥amuxs Ha MBCTO BEIOBIBUIAXT M T. f., HO 3T0
He Whmaers YoMy, YT0 CaMo #EfeHie (mpwuaHA) 6HUIO He-
HpeoRonHMOR cumoii '). |

Cw gpyroit cropous:, wenbsHas gopora oceobompaerca
oT% OTEETCTBEHHOCTH MHIG NpPY TOMB YCIOBIM; 9YTC OHA
He BUHOSHA BB HEOTBPALIEHIM BPEFOHOCHBIX'h DOCHbacersil
«Henmpeomonmumoi cimels. HMpaue, mer mwmbems ¢b ea cro-
POHBI Heocmoposcnos wbamie, KoTopoMy HpHCymia %6dsud-
yupyowa A xaysamsmoers. Cama «ksamudmeamian xaysans-
HOCTH  SAKTIOYaeTCd, NORTOPAEME, Bh TOME, 94T0 OHL OTHO-
CHTCA HE ¥'b PAROBEIME ABIeHIAMT DOBcegHeBHOM MmoHM,
i xb pREWHeMy CIydaw °).

. 'Iihwﬂmmmnmﬂmﬁnnm_nm—
ered, sepamitoll apuurmolt papymenia  TpasHIEHATG OTADERISRIN Hpo-
m;ﬁ:mnmnﬁmnhuﬁmmnﬁmammmuh
RAES TAROBYI. .
% Cp. er. 619 1 642 v. X u 1 Koww pobpocosberauil, Yous i negobpo-
corkorrpi aranbasost oTebYa0TE 04 CROYE matwilt a0 Dpemn suMBcOTRYCCKOl
GomEomm, cont GYACTT NOXAIANO, IO NWE Be GLUIN NPMERTH TN NPEASXpa-
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Mante. Ha pagy ¢ sunon, vy nowhinmeil saxonoza-
rensroil npakTHEE, Kak's u3BECTHO, HONYUACTT BEC Hoanniee
n Gonpmee mpHsHAHie OPRHGNIL HOdeCCioNdAtId PUCKd,
K4aK's OCHOBa rpawy, orpkrcraenuocrn. Iin ocolo omacHmxs
npeanpiarisxs (PadpHUHOSABOICKIXS, Wen. J0PUR.) 3AKO-
HOJZATENE CUNTAET'H COPABETIMBRIMGD NPURTIEN:L KL OTELT-
creemmocTM EBaaghnenmess ux's 32 Be'h Hecwacrim, eavams-
UNACA TMPH SKCHAOATANIN STHXS npejnpiarili, BEb BeAKON
‘ugeu [peansmoit nnm opannofi] BONAM NXB.
«Onacnocmy  uponsicaa» |Betriebsgefahr] sossoaurca ma
CTeTIeHB CAMOCTOATENRHATO KaysansHaro stomenta 1 ocoboft
6assr OTEEICTREHHOCTR.

Taxs BoTH, MBI, OpHsHABAA «OUACHOCTH, NPOMEICHAY BB
KagecTsh CaMOCTOATENBHATO KAYSANBHATO MOMEHTA, JTOMKHLI
NPHSHATB, 9TO HE TOMBKO «KBanndmuumposaHAad Kaysalb-
HOCTE» HEOCHIOPoWHAl0 OwAnig (culpa), mo m «xBatndn-
OHPOBAAEAA KiY3aNEHOCTE® ORACHOCHIN #POMBICAL MOWETE
orHOCHTECH 00 vig major. Camo cobririe, paaroe oTahnsHO,
© Momers camo mo cedk mpejcTasHTHECA, Kak® Yis major.

Ho cospammoe Apnemle MomeTd OPWHATIEXKATh Kb Ta-
KOMY Muny Asaenidl, 910 ¢b HUMD BB AAHAOMD DpoMEICHE
MOKHO CUATATHCA 10 . obsMMHOMY XoJy pemeil: OHO He
HeoOBITHO, He HCEMNTUTENLHO.

Hanp. 6-tn nhreildl mamsumrs nonajaers nogs MOTOPD
Ha OWHBIeHHOW ymmuh Oorataro gsmieHieM: TOpPOAa M
nonygaers yehuse ). _

- Mu nonaraems, 4ro Bh JAHHON XaTeropim cnyyaers
(mamp. 2-x% whrwiit pefemoxs orkmo Opocaerca HOAE

HeHiM erc OT% JAPAIEl NpPEAOXpOMHTeMLHES MEDL o SnHios
ormueckin Gonboun Moryrs npe #ophoTHEXTE yoro Gurrs  wiv mgfor, i
BCE Ke KB 310l Vis major MOXeT: OTHOCHTRCA BHHA OTHETYMERD.

1} Tepuancwili Pefixcrepuxry orpumacts anber shibere Gowalts. B G
12 Funi 1800, Bd. 44, % 8. Tonarie «hihere Gewalty npegnonargers TAKOTD
popa neobugpoe cobmrpie, ©F BACTYRAenieMT NOTOPATO USMLSA CYNTRTLCN
Sxennoaralia MMEETPHICLCKAXS TPAMBASED HA YIHIAXT Goutmoro n GOraTare
NERMERieME FOpOSA SHOCHTE mybmukh mopyio gocend uensnheruyo OmACHOGTS.
Cr npyroit cTOpoMEl, NMPEIMENAT CBAUL MCKALY SKCHNOLTAMIEIO )f HECYACTLCMD
MOKETE CHHTATLCE TOTHR i, worfa mecuntthe Momers OMTL uTie-
CeHO KB MpHDxXOoMEeniio co y KOTopoe »u ciny cpocll meodmuniimocT mo
uum!mnmnmﬁnim N MOEeTT OMITL WOCTpINLITO T EpYL
paicIerTa. o e ROTOPATD O NPCEICMY OMLITY ¢ MOMETH G1471L OMm-
aaemo, Ho Gescnopso 1o, 170 alrn ocoldeino UACTO OTLIORKHTCH 0t

UFC R IATIE
rpampeiitaro psnmendis, wéo omx Melnme Boort  ocholMMCL oo cm-uEumﬂ
ONACHOCTIN HoBOH TACH.
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nobans) mEl mebems «vis major» (hShere Gewalt), no, ua
PAAY Cb 9THMB, MBI MMBeMB CAMOCTOATENbHEIL KaysansHEIH
MOMEHT:: «NPHCYINYIO menbsHo ~ IOPOXKHOMY OBMKEHiO
omacHocts mpomsicnas. M sra «xeannuumposamHan xay-
SANBHOCTEL» ONpABIRIBAeTCH 3Bk TEME, 2T0 aBneme (yehbuie
MATONBTHHYS Ha OWWBNeHHON ynmuk GoraTaro gewwmeHiems
ropopa) camo no cetk He Heo6HINHO, OHO He WOKUPYETE:
HabniopaTens, KaKs BCEAKNUATENsHOE COGEITIE: OHO OGE3aAHO
upucymell ien.~FOPOMHON 9SKCINOATANIM ONACHOCTH.

Eme npmmipz. Heobruaiimo canesstit TyMaws cosgans
CEONB3KOCTR PENBCh; STHM'B 3aTPYAHEHA OCTAHOBKA mobana.
3abce—vis major '), Ho wa pagy ¢» »ruMe—n xaysamsHoe
copbifcreie «opacHoCTH mpoMeicnay. OEECE CHAR HMPHPOIED
MOCAYEANH OPHIHHOH ZIBUEHIN, KOTOpoe, caMo mo cebE,
IPENCTABIRETE CAYUGIOWEECA U 83 OOBIMHOMS MENENTH aelfe
mﬁiﬁcrnia BHBMANXE 06CTOATENLCTRS HA m.-p;ﬂpﬂmaym
SECOIOATAIIO.

Mouenrs OOGEAEOCTH H HEHCKMIOIATENbROCTH He '_w:ra__
HABAABAECTD 3ABCH NPUMUNHON €643l MEXRY HECYACTHBIMD
CIyuaemts U 9Ecmroarauieii: COOTERTCTBYIOMEE  ABMeHie
EBanRQUEOUpyeTcd HaMH, Eak®s Vis major. Ho, BB Toxe
Bpens, 5Ta OGBIMHOCTS U HEMCKNIOUHTENEHOCTh YEASHIBACTD
ma To, uro «Betriebsgefahrs mpossuns cwoe mhitcreie
Xt sApneHii vis major. Be camoms phmk, xomxpermoe
ABnenie, yTofsl HIITE 40TEETCTREHHEEIME CILYIAEME Y, JOMKHO
CTOATE BB TARON DPHIEEHON CBASH &b «choeodpasiens
nOpegmpiaria» 970 OHO obasaHe nocnbgmeMy, Kaxn cpoeif
npmungd, Ecm pausce kKoHEpeTHOe ABNeHie He oThuaerd
9TOMy Yycnomito, oHO—vVis major. Ho omo »» Tome Bpems,
KAKS HiNNG MIRBOTHATO DO ABNEHIH, MOmeT® OBITH OGLIY-
HEIME B3 cpeph menBsEO-mOPONHON SKCmIOATANiM W ITO-
TOMY crToAT: BB QOmEl DPAYWHHON CBASH OB ONACAOCTHIO
DPOMEBICTA.

Brors eamoas Bnomut mormuens, Eemw sund momers
OTHOCHTHCE KB CIyTaaME vis ma]ﬂr TO DO0YeMY «0NICHOCME |

Hposscats we Moxers EMETH sroit cuner?

) R G, 2z Mad 1883 Lis. K IV, a8s; | Tuni 1385, ibid. IV, zsh 0T
muerh rhes IEIneeTn pracumedi ClAkL .
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Paspd npuunpms BuEED 1 npoecCiORANBHEIN  pHCK'S
He pasmonpapuite (akTopsr ormbrersenmocrn? '),

ITocmoTpums Temeps, HAXOEMTS MU HAwe IIOCTPOeRie
OOHATIA HeNpeomonMMOl CHAEL OODOPY BE NBHCTByIOMEMD
PYCCKOMT TONOMHUTENLHOME mpank.

Hamy rpawpamckie SakoHE! WPOTHBOMONATAKOTER GHHIf
nouaTito 0 cayuam. «Cnyqaits ecrs gkaHie, yuuHeRHOe He
roneko Oesr mambpemin, Ho 1 Gesdb BCAKArO CO CTO
YUBHEBWATO OHOe weocropommocru (cr. 647 1. X = I).

Tl'oBopa © HEOCTOPORWHOCTH MIM HedpekHOCTH NHIA,
SAKOHD DPEINONATASTH: TAKOE creveHie oOCTOATENRCTES,
KOTOpOE MOSBOMALO «BH ECTECTBeHHOME mOpAfkE Bemeir»
enpepsuAETE W mperoTepaTHTh» Epems (er. 619 T Xw. 1)

Opaako, OTHOCHTENPHOCTH STHI'B NOHATIH (mpegpmpM-
MOCTB, MPeHOTEPaTHMOCTE) ghmaers TO, wro dacro orTmhI-
YME'® MOMKETDH CCHIIATHCE HA Nojo0HArO pofa CcTedeHie
06CTOATENECTES, HW—TOTJA Jawe, KOLJA, CHOpPABELTHBOCTS,
kasanock O8I, TpebOBana HMMEHHO, NOBHIMEHRHYIO saboTHH-
BOCTE CB €TO CTOPOHBI, H KOTAA, C'b APYTOH CTOPOMEL, COODE
s TakuMb OTEBruExoM® OB1E OH OCOGEHHO TPYHEHD
norepobpmeMy KOATpareETy, BB BHAY CAMOCTOATENbHOCTH
sapmMaemoit mocnBgaEMD mosanin, B oTuxs OTHOWEHIASD
3aKOHD O4A Oipaskcdenis uwmepecoss nomepnivGUIAI0 CHATA~
€T's HYKHEIME, 0CMAGAACH HA NOHEN Hipusiuind sunbl, OOpe-
RBmATE KPYre TEXe BHBmHux® cobsiTill, xoropsia yerpa-
HAIOTE OTBHETCTBEHHOCT: 34 HEHCHONHEHIE JOTOBOPA WIM
Tpebosakis saxoma, mmm, pbpmbe ckasars, yxasare TH cO-
6brTiA, KOTOPHIA CHMMAIOTE: Cb OTBPBITMKA YOpex® Bb
BHHOBHOM® HEHCHONHEHIM 00A3aHHOCTH. Bt 9THXE mpapo-

1) Hawa ROMCTPYRUiA #aeTh TL xe wupofs, wro W OpaKTIKA TepMAl-
enare Peftxerepuxta, Ho ona fonbe npumm’ ¢h TeopeYmuecHol Tourn
opbuia, wiws woncrpyruin Pelixcrepmxra, A comm 650 MET COMEH UYRNLIME
OTREPUHYTE CAMOLTOATENLNYI0 EBATHGMIPODANNYIO HOAYIAZLHOSTL WONACHO-
CTH mpoMEicIak (KORE 3To unbers mbero sy pycexoft e cynetooRt mpan-
vk, w0 MU fomwiel Oune G mpuamars e srolf warverepin  cayuacnt
BOKNIOUHTOILHYIO NANNHOCT: VI8 major w ocsoBomwtsh mew, AOpOrY oTH
orsbrereemiioctd. Both moteMy, Mel momarpess, ure moma (AL

) EOUCTPY
ocofens0 NPNTORHA ¥ pYeckol ey cygebuwol mpnwrmed, R
aglcs n nopLle ¥ COPADEANHBLIC BLIBOLM. Ot oMt
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OTHOWEHINAX's SAKOHS W HE 3dddecA LmAbI0 NOSHCHMS
OMEILINCMIEHHOCHD QOANHUNRT 00 npedrmaoss vis magor.

Os® wenaers nums wHawbrars T sebonza cobsrris,
AOKasaTe KOTOPHIA BooOme OGonbe Merko, W HANMYHOCTS
KOTOPEIX'L OescnopHle BCEro AOKASHIBAETE HEBHMEOBHOCTH
orrlrumka. '

Hosromy, Smno 61 rpydoit onmbrofl mpusnexars srn
TeKCTH, [kak® 7o mhnaors pepaxroper -Ilpoexra I'pamn.
Ynowenia, . IT," crp. 494 cn, =. V, erp. 453 on], x
VACHEHII0 CYMHOCTH OGHATIA vis major mo phircreyromemy
SAKOHOJATENsCTBY, * _ '

Taxs, sTo mmbers mbero »3 er: 633, 684'), 168g,
2105, 2106 1. X w, 1°), er. 216, 218 Ilon. o Kas. IToxp.
n Hﬂﬂﬂ:ﬂ.?, er. 2 O6m. ¥er. Poe. k. 3.%), er. 529, 779
Yer. Topr. (usm, 1903 1.} %) cr. 47 Yer. Kpen. (Pasg. I11) ¢),
er., 49 1. XIT ITon. o maiimd ™).

1) Jambranes, 9To crosa or, 684 «mmM e crevemient Taxmts oboros-
TENLCTEE, KOTOPEIXT OHE He HOT: WRESoTEpATATER BOBCE He MHamBioT: B
aARy via major, ELER STO AYMRAETE PYCCERS ROKTDRMA W oymebuas opawrmual
Enno (8 cTpanHo, SCAN SAKOHOSATENL FOBOPHEE: «wINNG oTiiYacTs ToONLED
S0 JUNY, CCME TONEKO OYEeTE KOKA3RH0, 170 Ae OMI0 HENDeOTOAMMON CHTEN.
[3aschrimur eme, wre Tapme or. 610 W 637 *. X, v. I crasare ponmpocs o
NERPEROMEPAMAUNOCINY, KAKS upEsHaxd comea, a He vis major!]., Svoro me
nommuaroTs pegawropst Mpoexta Ip. Fhom., KoTopkie #% oT. 1 {er. ros6
WAL I903 I.) YOTAMARIMBANYTD UPHHUEDE OW¥W, KeXs OocHOBM ofeérpasman-
exoft orabrorsennocTt, 4 a% or. 1068 (=er. Iogp ) ma. X903 r.) ocode ore-

Craren srir sapbanel GOARALI DAROHOZLTENA, 4TD THCAYE OrQBOPOKT,
KOHMH MOWETE OUPARJATLCE WOHTPANGHTS: Oo 3ampogamucft n coxpammod
SAMICNE, RAPYIATE MNTEpeck OSMAHYTArG ADYFOr0 KOHTQArenTA.

N Crarsa otH EmERTE BF BNAY COXPANNTE HanGonBe sHEPIHYHMME
CAGCOBOME BAMHEME HETEpECH! KAIAM OTE BCARRXE HEORANAHNROOTE
4 Cr, 2 roBOPHETE O TOMB, KOUNA MEX JOpOrS MMBETH Npapo OTELOATH
WE SpHEATIE % NeperosN’d naCCAMEDPODH, GArAmMD MAR FRYID.
" B) Cr, 7y «Cxmags 0TPRTCTEYETS S0 YTPATY MAM mobpempenie mpun-
TAr0 @M WA XDAHEHIE TOBAPA, CCOH AE JONANETE, AT0 OHH He NOIYm Oums

n_pdomg:munu spedemgaan cxdgda @ MPOHDONIAN Oy  NenpaudosNNOT  ChTm,
{sic!). Spbcs ocolEHHC ACHO, YTO HHENDEORONNMAN CHIAY OOUNMACTCH Wh
omzcnd kpyra codurrift, Mo w GeacmOpHe CHHMAIOIERT CO CEEANR

HEOTPPAEHint BPeIA CPeAcTRAME CRIANA. .
o &) m.lﬁmmﬁanm'mmm ROEE JORQanyes-

ciine colemtg, Oita, paeRRo, mnn-pm;.u o m:::npunﬂ ln-unrﬁqu:rﬁn n:;
Nk To EHHEIX'S HeMpEpHD OOHRXE OGnnero .

TRISROH Fm!:ﬂwp:ﬁum GyHeTT NMOKMPOMEL, HABOFHEHIAME, zupmdi' ARy
IMEHIeN'S, A APFIraME Erﬁmmmm CHYHAEM'S, TO, WO MPEOCHOsIENt O WONE

AENHE H... :
7 G, 40 NEPCTUCIACTE «YBARUTCALMELY NPl HECBOEBPEMERUAIS
npiberria ma pabory cesserare pabounro.
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Bo sebxn stux® Texcrax®s phub ngers o «mempeopo-
IAMBIX'S  HPEHAMCMOIAXS?, & He O HeNPeOXONUMOI Cilalb,
BB TEXHHYECKOMB cumblcnd «vis major. I'opopmres o «me-
YAAHHOCTHY, «UPesnRYafiHOCTH», M BHeCeHIE 3TMXL HpAs-
HAKORh MOKETT®: OFThH onpasgano TEMeb, uro BB COOTBBI-
CTBYIOMNAXE CTaThaxs phus mpers 061 oTBETCTBEHHOCTH
3a Heucnoauenie doweoposs m sphcsr npuBHecemie cydbex-
THBHEIX> MOMEHTOBS ONPABIBIBAETCA XAPAKTEPOME OOm3a-
remscrsa (cp. K. P. 1907/76).

IInms BB OueHs HEMHOTHMX'D TEKCTAX'B MBI HAXOUMD
nossimierie OTRETCTBEHHOCTH KOMkHWEa Jo NPedtva0ss VIS
MEfor, B TONEKO STH TEKCTH JOMKHEL OBITH NPHBIEKAEMEL
‘EHaMm gnd onpeplmesint DOHATIN «<HENPEOKONHMOH CHARI» IO
pyeckony mpasy. Mer mmbems »® mugy cr. 92, 96, 102
O6ém. Yer. Poce. wen mopors m er. 683 1. X w. 1 msa-
K0HE 0 OpodeccioHaneHOMD prCkE: 3z2k. 2 ioug Igo3 T.
n ap- ')

H por®, nacrbposanie sToro Marepiana yébknaers HACH

BBh TOMB, 9T0 HAW'E PYCCKIN 3aKoHOgaTeNns CTORTS Beerhno
Ha Toil Touxk sphHIA, KOTODYI MH SaNHIAEMS.
" Bw crapoit pepaknin cr. 683 1. X u. I (wag. 1857 r.)
He CONEePHNTCA YKASAHIA HA HENPEONONAMYE) CHAY, Kakb
ma (paxTop®, cHEMAOWiH OTBETCTBEHHEOCTS Cb MKell. AOPOTH.
Dro ykasaHie GRI0 HUIHIHE, TAKT KAK'L BCA OTBBICTBEH-
HOCT: JKeN. Hoporm OBINA OCHOBAHA HA NPWHHUNID GUHDL
Hen. popora orpbuana 3a «KaWAOE CHYYMBIICECHs HA el
mopork Hecyacrie, KOTJA OHO NPOMBOMAO OTH NPHIMHE,
npeycMoTPEEHEIXE IPH OTHpaBReHin WAK ApmieHin moksna,
HO He OTBPAIGHHEIX® NOPHHATIEMT Hagrexamux®s MBPE,
mmm, xorfa ono soobme Morno OmTH mpemyeMorphHo, HO
ocrasneHo Gesd BEEMaHiA». OrTCiopa—normweckiit BEIBOS:
men. gopora He Orpbuaers, «Korma cnmyumBweecs ma Wel
mopork Hecyacrie HPOMSOTMO OT'h TAKMX'S TWPHIMEB, KOTO-
'PBIXE HENhSH OBUIO . MPEEOTBPATHTL HUKAKEME whpaMy
NPeyCMOTPUTENEHOCTE M OCTOPOKHOCTH .

A

Y} Bexoww 2 roma 1903 I ¢ BosHarpampesin sa vebale u owmeprh I
. MPOMLTIE e HEHEDL mvfm MACTHENS B ofuecrsenunen, Cp. eme oamomi
o DOMMArpANMIENIN 38 YREULC M CMCPTR b HPOMMMICHIAXS GABERCHIAXD Ko-
- GEHHBIX'L YOpauneuiit: O fioun 1004 ¥, 6 iona 1005 v, Io mewafps IGOS I\
6 sapra 1008 v. u Ig anplas 1006 v ’



By oroms mocrpoenmim, oueBmmmro ®ETE wmbBora «He-
npeofommmolt cunby», Hen gopora me orpbuana sa memsmee
(casus), sawbu® e ykassmarh mHa Génpmee?l..

Ha mpyrmxt Hadanaxs nocrpoema cr, 683 1. X u, 1
no saxoMy 25-ro ameapa 1878 r. (r. X uw. I, mo mpon
1879 r.). Bw Tocypapersennoms Copdrs, obcymmasmens
COOTEBTCTBYIOMIE 3aKOHONPOSKTS, OBINO «HPHSHAHO YOG~
whiimnws» wenpasaocTs GhBmare ®4 noksph nomemmmoro
COCTARA He NMOKA3HIBATE B'E UHCTE NPHIMEL, YOTPAHAIOMUEE
obAsaHHEOCTH OpepupHHAMATEN] DOSHATDPWRATE moTepmbs-
WHX's BPeAT NPH SKCINOATAUiH mem Ropor: ').

ITpmenEn®s 6uxs, Kaks OCHOBA rpampaHckoil oTebT-
CTBEHHOCTH K€l Joporw, ORAE 3aMbHeH'S NPHHUHIOMS
nipununenii, Buberb cv rBws, onpephinzerca xpyres or-
PETCTBEHHBIXE CAYYAERE M EDYI'P UPHYHAB, CHAMAKIHES
oTBBTCTBEHHOCTE ¢ Wen. gopord. Mem popora orebuaers
sa Bpemb M YOBITEM, KHPUMUNENHBIE INCHADIMAUID Werm. .
Lop. cooOmeniit», M He oTEbuaeTs 54 B u yOBITEH,
NpRIAHEHEEIE HE snmuamlﬁem, 4 HIA I Hmpmdmumm
ciA00 TnE- 2} BMEOH norepmbsmaro *).

Huawe rosopd, HempeofoONEMAaRn CHIA €CTH BCE TO, 4TO
HE CTOMTE: Bb OOBEKTHBHOH Apudunnol ceAsi. ¢b CHTAMA
HeL-TOPOKRON BSKCINoaTamin. 3ToT% BHEONE AMKTYETCA
cammms ratione legis, mewammmt: B ocHORE cr. 683
. X u L

Yemnennaa orebrereernocts merbsroll fopors ofasama
MOBLIMEHAOH OMACHOCTH, YTPOXAIOmeH MeL-gop. 9xcmmoa-
raifelt Bobws, umbBlomEMs Hymgy BOWTH Cb . HelO BB
conpukocHoBerie (NMpofeccioNambHEN PHCK'S ),—3a 6OPTOMS
oTEBICTEeHHEIX: CNYI4eBE OcTamyTea BeB Hecwactin, He
BXogfmia BD paAMER STOTO npodeccioHATEHATO PHCEA,
ITocemy, ykasamie Ha HEDPEOJOTHMYI0 CHAY, Kak®: Ha
CHUMAIIYK OTHFETCTBEHHOCTh UPHYUHY, MOMHO CKASATH,

1]E",mue:auwlg: gCarlimamenn nema o o, 083 ¢ X @ In
Apocaasns, I CTp. 22,
[ % Cr, ﬁﬂﬂu ; T, I TOROPHTE: «OPIARCTHMET Py sxemmoaranim. Cr. g2
06, Yor, #. . TOBOPITD! ‘IPINITHEMIEIXS SNCOMMANIED X, JOPOrb. Cr, ‘-531‘3:
7. X 4. I lonyckaers lapsis, roBopa 00T OCBOGONARIOWIXT OCHOBAHIAXS:
Wm0 gwws ynpasmesin.. b) pewbmersie sospblicraia neapeopommuolf el
.6 1t 102 For. ¥, J, TOBOPATE Goabe TO'MHO: I) a0 FiMR norepripmare,
2) ore nenpeogomnsof cmun. Cw. nawe macrbmopanie, yE. ¢od. ¢rp, 3857,
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copepmures gpamger 85 cr. 683 . X w, I Ogums pass—
MONYANEBO OHO Npegmonaraercs ®s I I cr. 0683, Tab
yCTAHABMABAETCA NPHEIMNG, HA KOTOPOMD® OCHOBaHa OI- -
phrersenHoCTh WemBsHOW ROPOTH (HPHHIMOD HpUMUNEHEA
Hecuacria swcnasoamayien). Opyroll pass—verbis expressis
BB m. 2, 'Ab SAKOHE HOBTOpAercH BE WEMAXE Oonbmel
acgoerH. II. 2 TOBODHT® He OGOABMIE TOrD, YTO CKPEITO
Bh I. I. SakOH® He npaMbaaMms B TEX® CTy4YaAx's,
KOrfia UPWINHA HECUACTHArO CIyJas IeKUTH BH'E npo-cﬁec-
ClOHANBHATO DPHCKA WEl.-J0p. IPefIpHHENMATEN.

Bnecramee nogreepmpenie sTOMY YTBEDHASHII0 MBI
HAXOMUMD BB CT. I H 2 JakoHa 2 il0HA 1903 rofa «0
BOSHATpaifieHiH s3a yebuse M cMepTs BD NPOMBIMIMEHHEIXD
sapefeHiAxs 4acTHBIX® M OOmeCTBEHHEIX D Y.

Cr. 1 rracats:

«llpEm HWecuaCTHEIX'® CIYYafAX® BB NPemIpIATIAXE qm—
6pmYHO-54BOACKOH TOPHOR M ropHOIABOACKON MPOMBIIIEH-
HOCTH Bnﬂ.nﬂnbum npepnpiATiit obAsaHsl BOSHATPAKKATH, HE
OCHOBAHIA OpaBdns, HENOKEHHBIXE BE CTATBAXE 2—53
CET0 NpHIOEEHid, padounxs, Oess pasmuuis MXE HONa M
BOSPACTA, 33 yrpary fomnke, wiM® Ha TpE gHA, TPYAOCHO-
cOOHOCTH OTH ThnecHar0 noppemfeHin, NPUMUHEHHALO LMD

padomana no npoussodemey npeonpiamia nau npoucw:dwﬂm
6CATLACMBIE MAKOSHXD PAOOMNBY...

Cr. 2 rmacar®:

«Bnagbnens npegmpiaris oceobGompaerca oTE OOfsaH-
HOCTH BOSHATPAXAATH PAOOUAXE M YIEHOBH HXEL CeMedCTED
TOIBKO BE TOME CNy91aB, ecnm pokamers, YT0 OPHIHHON
HECIACTHATO OCnydas OLUIM 3mMOM YMBICETh CAMOrO IOTEP-
wheware wira rpydas 'Hmmpmuﬂ'rn ero, He OOpaBAEI-
paewas YCIOBIAME B OGCTAaHOBEOK IPOMSBOACTRA PAdor®».

B% ocmopb er. 1, yeramasmmeammeit oTRBTCTBEHHOCTD
BnagBabieRs OPOMBIINEHHEIXE Ipefnpiariii, momnoweHSb
NPEELENE Apofeccidtdavndio pucka. Braghrent npomsim-
NeHHArO NPeANpiaTia oTrkvaers 3a Beh MecwyacTHBIE CYHAH,
KOTOPEIC BHISBAHE! IPHYWHAME, NPeYCMOTPBHHBIMH BB
cr. I m He OTPBwageTh sa 1B mecuacTHBIe cnyuam, KOTODHIE
nexars BHE npoecciomankraro prcka npeAnpHHNMATeLT.
Ons orshaaers sa rhnecnst nospexaenin, *HPUUUHEHH DA
pasoueny padomamu 10 npouseodetney  npednpismin a4



npoucwedualo ecandomaic marosuixs pabomss. Ows wHe
orsbuasTd [«ocmobompaerca», Kakh HETOYHO TIOBODHTS
¢, 2, meman ¢coobpasosarsen b pegarmieir cr. 683 1. X
u, I], ecnum goxawers, uro npmunmoll Hecuacrmaro cayyan
Opu¥ TaKiz TO (OPMEI BUHOBHOCTH Ha CTOpoms morep-
mkemaro. Ykasamie Ha nocnbgHes GRUI0 HEOOGXORMMO, HOO
wHaYe HA CypefHY0 npaxTHKy Obma OB DepenoweHa pa-
6oTa, KOTOpasil FOmEkHa OBITH NPOM3BEIEHA SAKOHOAATENEMD:
pasrpaEmdeHie (OpMT BHHOBHOCTE NOTepmERmaTO, MOTMC-
mAeMBIXs HOHATIEMB wnpoeccioHansHaro pucka [nerxas
BHHA, TANENAd BHHA| 0 BEIXCIANMAXT WD PaMok® Mpodec-
ClOHAMBHATO PHCKA (8M0H YMEICETH; TMKenad BHHEA, He
OMpaRfBIBAEMAs YCAORIAME TPOM3BOACTEA),

Haobopots, uro xacaerca wenpeodosuMoli ciis, 10 sa-
KOHOaTenk He CUeNt jake Hy®HEIME verbis expressis
OrOBAPUBATHECA O Hell BB CI. 2, M He ITOTOMY, YTO HeIpe-
OROAAMAT CHIA BXOAMAA OB BE DpodeccloHansHBIH pPHCKS,
HIH HE OOTOMY 4TC OHA He BXoMWia OBl B 3TO HOHATiE, HO
3AKOHOMATeNs TOOyCTHTE mpodhns, pegaxTupys cr. 2, a—
noToMY, IO yEKasaHle Ha VIS major, Kawmh Ha oOCTOATENb-
CTEO, CHMMANWEE Cp NATPOHAZ OTEEICTBEHHOCTE, COmEp-
murea  wimplicitement» yme »E cT. I STOrO JaKOHA, BE
xoTopolf ToBopETCH, dro ThrecHoe moBpekTewic FOMEKHO
OrITH <OpAYAEEHo padoTavR HAH mpodsoiirm scabgcreie
padorsr. «HBrs, nosmmuMomy,—roBopETs l'ocynapernes-
meift Corkre——nagofrocry B ocobo OroBapHBATE B'h 3aK0HE
cnyyanm OCBOGOWJEHIN NpegupRHEMMATETeH 07 00ASAHHOCTH
YANauHPATE DOSHATpaWgenie sa yobuie pabounxs.. OpH
poaybifcrein cTHXIMANXT cAnsr. Be camom® gbrb, «ecmm
prifHie HempeogomEMOH CHMABI NPoABNACCE Berbgcreie pa-
60T, TO HecuacTHBIH cinydaif, OT® Cero NpomCXOMAULIH,
mofoligeTs NOA® yKasaRHOE Bhmme onpepbienie, ecnu we
craxiftnera cuner ghficreopans BEE BeAxolt saBHCHMOCTH
011 paborTs npepmpiaris, To, Gess cOMWEBHIN, He MOWKETH
ésrre w phuk o posmarpampeninm sa ypbuie, momydaemoe
HMB OTH TAKOTO HECYACTHArO CaydJam»'j.

1} M nu . mmwpaﬁﬁp.i.ﬂﬂnmm.ﬂuumnm
m}mncw 5% TMPOMWIITCHAWTS Jasefenimes. Cnob. 1011,
crp, 70.Cm. eue B. I, Jumeunows Dosuneril, Hornll saxows o BoIHATPAMpe-

miu yolmmxs patomzs (Cmé, 1510}, oTp. IOT—IO04.
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H »: obsscanrensroil saumcx’d Munncreperpa ®uran-
cord (CTP. 141 M 142) HOMOKATENHHO CKASAHO: WWh BHLY
9TOr0 W NpPHEAMAA BO BHHMaHIe TO OOCTOATENLCTBO, 4TO
06A3aHHOCTE [OCTABIATEL BOSHATDAKAEHIE DOTepmhpmMME
pabounus onpegbnera BT NPOEKTE sakOHA MPAMBIMT yKa-
3aEleMD Ha CIY9aH, npum:me;ume... renBacreie npon3poA~
crpa pabounMy padolE BE NPOMBIDICHHEIX'S 3aBefleHIAXS,
BPALE T NPENCTABIAIOCE OFI Hendxnnmm eme ocoboe
ykasamie Ha TO, YTO CHyHaH, NpOWCIefmie He... senbgcreie
nponaBsopcTea padounmm padoTs, Kb HUCTY KOTOPHXD OT-
HOCATCA W CIyYaW, BEI3BAHHBIE TPOSBNEHIEM® CTHXiHHBIXE
CHAE, He BASEYTE: 34 co00K O0ABaHHOCTH IpegmpHHEMA-
renell BOSHArPAEAATEL MoTepwrhsmaxs padoumsm» ')

Mzt momems npasbreTBOBaTH TO PafOCTHOE SBISHIE,
9r0, HAKOHEWS TO BB XX whub PYCCKHMb FOPHIAYECKAND
MIpOM® YCROSHA MPABHARHAL KOHUEMIA NORATIA «vis majors,
HO MEI Hé MOWEMT He OTMBTHATE TOTO, 4TO DOYMHE BE
9TOMD OTHOMERIN ODPNHARIEXHTE: He JoETpuEk, a saxoHO-
paremo. He Teoperrkn— OPUCTH YEasand SaKOHOAATENIO
. OPaBHNBHYD (QOPMYNNPOBKY NOHATIH «DPOeccioHanbHATO
PHCKAa» M GHEOPEONONHMON CHIBIY I MX'h BSAUMHATO OTHO- -
menis ®), a sakoHOgavent cams Gest IOMOUM PYCCKUEE
YUeHBIXE CATE [AOMIENE 4CBOAME YMOMDY RO ITPaBANEHOM
KOHCTPYEIIN H Kan® um*&pmm. And m}n:'rpuema HOpHCTaMS—
KOMMEHTATOPAMD *).

Be mawennt pyccroit mﬂpa.‘rjrp-h HA CEONBKO HaMD
nspbCTHO, BOeppele Ha NOYEh TONKOBaWis sakoHa 2 1HOHA

1903 roma ‘) paspadareipaerca monarie HEIPEORONHMOI
CHAEI OPH moMmomu THX® MeTONONOTMYECEHET INPIeMOBR,
KOTOPEIE MEI 3aIGMINAeMT B HacToamel crarph, Kakb
eAUHCTBEHHO NpaBRIbHEIE,

-MomenTs  «Henpeodosumosimus, craBmifi damANEHBIMB
B0 BCHX'® IOCHOACTBYHIWIS onpefrbnemiaxs nomsatia vis

1} Bap. 4. M. Honwews. ¥, cow . npmt, 44. |
l}&wmﬁwﬂmﬂm’mﬁmﬁm“ Iu..ﬁhﬂp-s
l';l::u. wirnposamstlt Tpyas 6
ap. 4. M. Hoswern, o n om; B, I,
gmml;wm BAKOND O BOSHATPAKTEHIN pn&am
ﬁjmmmmﬂﬂﬂnlml ll.m'ﬂpnllll.rlﬂ
patory, oTp. 163—I174. o ’ Y



‘major, BEIOpaceIBaeTca sa GopTs. EomH OB M mowemamw
HACTAMBATE Ha TOME, 9T0 VIS major ecrs Dpodsmenie
BEICHIENt CIOTBI, KAKD ABMEHIT, XAPAKTEDHAYEMArO Hempeo- -
FOMAMOCTLED erd, TO «pChd HeCdacTHbIE CIy4aM, KOH . He
moram OHITH NPENOTBPAMEHE!, He BONUIK 0B B Kareropimo
TBEB, 42 KOTODEE YCTAHABAUEBAETCA OTBETCTEEHHOCTS,
xoTA OB OPUYHES! HX'h NERAIE BH CAMOME LPOMSBONCTES
H U5 Hero uponcrexannm. DBaaropaps sromy, momaTie
BEICIIEH CHOBl Man0 whkMB OTITHIanock 68 ors npocTolt
-CMyuaiiHOCTH, KOTOPYH Henssd OO0 npeogonETe, a mwss
upegknors orphrersenmocTE mpegupwHmMarenedt Ommm Gm
mckneodeHsl BeB Th wrywam, xom He MormmM O5ITH HpegoT-
BDanjeHsl, HECMOTpA Ha NOpHHATIE BoaMOmHHEE MEps
HpPefOCTOPOEKHOCTHS 1), '

K% Takoro poma cnidmin momaTias Henpeodosumoil cuav
¥ MOHATIN CAYHAUHOCMN  Bemers HACTOAmAd cygebman
apakTEEa mo mpmbmemioo cr, 683 1, X =, I, roropas
NpHE3HAETE BETPeOJOANMYI0 CHNY UOBCIORY, I'fh mecuacrie
‘obasano OpHAEEB €NOMOPYD HEABIA OuAo npedomspamumy
HUWARUMY MupaMl NPeOYCH OMPUINEABHOCHLIE WAL OcniopOXe-
nocmus (K. P. 1887/69; 1893/87).

Taxoe pacopocTPaHETETHHOE TONKOBAHIE cro®s cr. 683:
«pemkpersie BosgbileTmia Hempeogommmoil cmarm»  obssaHo
TOMY, 4TO Hama cyge6Has mOpakTHza He yesomna cedh
cympocTH mpmHDENA npofiecciondasuao pucwa *), msw KO-
TOPAre M ACMKHO BHIBOFATECA IOHATIE ‘«VIS major». -

Moxzo Hagbarsed, 9ro HOBOE TedeHie, KOTOpOe HpO-
fmBzeTca Ha Gask TomkomaHil sakoHA 2 IKOHA IgQO3 roga,
OKphnHET® I 3aBOKETH COSHAHIE OPHCTORE-IPAKTHKOBT,
m Torma’ Oymers yCTpaHeRa TA NPUCKOPOHAR M HEYEMS
‘He ONPABASIBAEMAH HECOTNACOBAHHOCTE MEWARYy CymeGHOM
npawrEkoit 1m0 npumbremito er. 683 1. X 1. I m cypebuod
npakTukoii no npuMBmerilo saKOHA 2 10HA I1GOJ rofd.
-Ofa samoHa NoCTpOEHsl Ha ogHoMt mued npodecciopams-
HAro puCKa W moroMy mutatis mutandis momarie vis major
momEHEO OBITE 00H0 BB Tol W Apyroif oOnacrw.

1) Obuaci- Bam. M. ®, crp. 142 on. (Uarupyio no Jumawioss-Gaimeony,

. CTP. 104
e gov, P 103—iotl pabory, cxp. 3857, T0B—154.



Brime MBI yCTAHOBHIM TO NONOXEHle, 49TO HE TONBKO:
uiid, HO M ONACHOCHD - BPOMucAd [KAaK® OCHOBA mpodec-
- clonanbEAaro pucka) MOMET® OTHOCHTHCA A0 vis major. Bn
0O0HY's CNYYAAX's OTEBTCTBEHHOCT® HACTYIMTE, XOTH HE-
NOCPeICTBEHHEON NPUIMHON, cosgaBmeld HecuacThe, Oblma
«HempeomoNHMAA cmnaw. [[na ormagenis oTpETCTBEHHOCTH
Hago, 910 OBl HEOPEOZOTEMAaAz cura OHNa He TOMLKD He-
LHOCPEeACTBEHHOM, HO M eduncmeeHnoli DPpHYMHOH HecdacTid.
Ecnu mecyacrie BHEISBAHO ¥ OMACHOCTEIO TNPOMEICIA® H
«HENpeofomnMOll cunoi», PE xaxoMs GBI COUETAHIA STH
OCHOBAHLT OTBBTCTEEHHOCTH HH CONETANHCH OBl JPYTE CH
LPYrOME, — OTEETCTBEHHOCTE HACTYORTE BB CHAY CT. I
saxkoHa 2 ilOHA 1903 rojal

MMpupepy e kauecrsd amropurera wmwbuie Oapoma.
A. M. Hoavwens [yx, cow, crp. 72—73]. «Cosoxynmnoe
mhitcTpie pHbmrmedf CHABl M yCMOBI NMPOWSBOACTBA PabOTh
He MOKETE CIONHIE C3F Npefopnanmarend oIrBTCTBEH-
HOCTH, 0O %akoHY 2 ioma 1903 r. Eemm patosiit mo
yenoeiaM® ® o6craHoEe® npomspopcTea paboTE DOgEEp-
raercd ONACHOCTH paspyumrentHare woaxbhiicrsia Ha ero
3EOpOBEE M WHIHE BHEuIeHd cuABL, TO CoBeplleHHO Hesa-
BHCHMO OTB TOTO, OPHHATHL mn OmIn BuagbnemeMt npeg-
upiaria MBpel guE orpamaeHia padogarc ord Taxoit ona-
CHOCTH, W BOOOWE2 MOT'E NH OHE OPWHUMATE Kakig ondo
BB CéMB OTHOmMEHim MBpPE,—ONACHOCTE 9T NONTEHATH
y9eTy ¢O CTOPOHH NpefUPHHMMATENZ, H OHBL [JONKEHD
o1pbIaTE 8a nocwbgersia sr0fi oMacHOCTH no Havany mpo--
jeccioHANEHATO PHCES, Db YaCTHOCTH ONACHOCTE OTB OTHA
CBONCTBEHHA BCAKOMY UPOMEIUASHAOMY NPORSBOJCTBY —
faie TAKOMY, KOTOpoe nbicreyers He npH mocpescTsd-
NapoBoll HAM SHEKTPHYSCKON CHIN—PL CHNY OfHOTO TOTO
06CTOATENBCTRA, UTO PACOTA TIPOMSBOAMTCA Bh SAKPEITOMb
mowbmenin ® Opu yuacTin mmornxp mogeli. Ilosromy mo
kaxofl 051 TO HN OBUIO NPHINEE HE BOSHUKE MOXAPE BB
DNPOMBEINTEHHOMS 8aBeleHin, TO noxaps cams no cebd,
ecnnm OHE SABAAETCA UPHIAHOI HecyacTih cb pabouumu,. .
HAKAKD HE MOKETE CLYANT: OCHOBAHIEMD A OCBOGOME-
mewia smapdnrma npemhipiartia or® orsbrerBeEHOCTH MO
SAKOHY 2 LIOHA 1G03 T., ecm MMBIOTCA Ha NRUO 0CTANS-
HELl YCHOBIA NN BOSHEKHOBEHIR TAKOH OTBETCTBEHHOCTHY..



Dra KOHCTPYKTid HAUHHAET: DENEONpPOBATECA H  HO-
phiimeil cynebnofi npakrmkoff. Taxs, Ilpas. Cemars »s
K. P. 1909 Nt 59 pricmasans: ocHOBaHiEM®: oTBhTCTBEM-
HOCTH Bnagbnsna (adpuuHc-5aBORCKAro NPeROpLATIE Cay-
WETs He BAHA XOSAWHA Upefunpiaris, a mpojecciomanbusiit
PHCK, cospapaeMslit padoTaMM IO NPOMSBOACTBY Npef-
npigria. Tocygapersennstii Copbrs (oruers sa 1g02—3 Ir)
npAMO WTPMSHANE, IT0 NPefUPHEHMATENs MOMKEH® HECTH
orphICTBEHHOCTE H TOIMA, XOCAa HeCHacTHRIM cmyuaik
OpOHMEOWENE OTE HEOPeONOMHMOH CHIEl IPHPOXEL; HeoOXOo-
naMO TOnsKo, 3ro Ori BnifHie 2TON CHABI nNposBIANOCH
senkacTeie padors, a me croano BRE BCAKOH 3ABRCHMOCTH
ors padorTs OpefupisTia.

Mpr momem®, TakuME 00pASOME, HA OCHOBAHIN BEIUTE-
H3TOWEHHATO YTBEPHJATE, YTO Hamla KOHCTPYEDIA «vis
major» B0 BCHX'L CBOMXT HETANAXH HAXOAWIT'S ONOPY BB
ABHCTBYIOIMIs PYCCKHXB 3AKOHAX'R.
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