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[Ipuposia MIOTEYHOH OTMBTKHM.

Mnoreunast orwbrra — MHCTHTYTH HEIABHITO
npoucxosnenis. Ona e umbers KopHe# HHU  Bb
puMCKOML npaBh, HM BB cpenHeBbroBOMT 1panh
repMaHCKHX'L HaponHoctell. OHa BO3HHKIIA BB ITPAK-
TuKD nocabinuxs BBKOBDL 1OIDL Hemocpejncrner-
HBIML  JlaBleHieMs HOoTpeOHOCTEed TpaiIaHCKaro
000pOTa, Kakb HEOOXOIUMBIH KOPPERTHBE Kb HIIO-
TEYHOH cucremb, Kakh CpencTBO LISt CMATUEHIs esl
CYpOBBIX'b nocabuctsiit..

HMrnoreunow 'E;J.H'CTG;\([OIO HA3BIBAETCSL  OCOODLIH
(GopMaJbHBEIH NOPSANOKL 3alUCH  NPABOOTHOIIECHIH,
KacaloUXCsl HEIBHAKMMArO HUMYIIECTBA, BB HasHa-
YeHHbIss Wik cero nyOJauunHels KHuru. Tams, rub
aTa cucreMa nociabroBaTelIbHO MHpPOBENEHA, HIIO-
Te€uyHas KHHra umbers 1haplo maBaTh BL  Rasilblil
JaHHBI MOMEHTH 110 BO3MOJKHOCTH TOJXHYIO H BEp-
HYIO KapTHHY IOPHIMYECKAro IOJNOMKEHIS HEIBHKH-
MOCTH. DTO IOCTHTAeTCsi BO IEPBHIXD THMB, HUTO
BANUCh Bb KHUTY OOBABISIETCS CYILIECTBEHHLIMB
yCIOBIEM BO3HHKHOBCHIS, M3MbBHEHIS 1 rorarieHis
IPaBDb HA HEIBMKUMOCTb (IIPUHIUIN'B BHECEHIS), U
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BpPEMEHEMb  3aiici  onpenbisercs CTapUHCTBO
CTERAIONINXCSI HA HH/IBHKAMOCTH IIPaBh, BO BTO-
phXh TEMB, UTO BB MOXL3Y JMITh, 1pIOGphTalo-
IIHX'B IIpaBa, joopocosbcrHo mosarasick Ha  WIO-
TEUHYIO KHHI'V, YCTAHABIMBAETCs praesumptio juris
et de jure nomnorel u pocropbpuocTd es cojep-
Radis (MpUHUUITS TyOoanuHoél BEpH), a mo HbKo-
TOPHING 3aKOHONATCILCTBAM D 3AlHCh JAKE [PH-
3HAETCH NPABOCOBKWIAIIMME AKTOMbB, HE3ABUCHMO
OTh €5 MaTeplalbHaro OCHOBaHIS (IPHHLIMIE (Op-
MaJbHO 3aKOHHOH cuibl 3anucu). [BMb B npyrums
WITOTEUHAs CHCTeMa CIYKHTH UHTEpecaMb 000poTa
1 B'h YACTHOCTH PEANbHATO KPEIUTa, YCTaHABIM-~
Basi (OPMaIbHBIE KPHTEPIM JUIsl BBHIACHEHIA OpHU-
JMUYECKArO TOJOKEHIsT HEIBIKUMOCTH | CO3/aBast
TBEPILYIO IIOUBY 1151 [IPABHIALHBIX'D XO3AHCTBEHHBIX L
pasCcueTORb.

VKa3aHHLIA HAuaja UIOTEYHON CHCTEMBI, KAKh
BCsiKifL popmanuamtb BB mpaBb, Ha psLy ¢b Oxaro-
wbrenpHBIMM HOCAbACTBIAMA KpOoOTH BB cedb cepo-
e3Hyi0 OnacHoCTh st ob6opora. lipu pasmaph
MemIy IBHCTBUTEARHBIMD IOJIOMKEHIEMd Bemiel n
collepsKaHIeMb 3amucell, npeanouyTeHie By usBber-
HBIXE nperbiraxt orTraercs nocabiHeMy, KHHMHOE
npaBo GEpPeTH BEPXD HAlb MaTeplaIbHBIME, XOTs
OHO HE COTIACHO Cb IBHCTBATENLHBIMS IIPABOBBLIMT
nonoxenieMs. OnacHocTh ycyrybasiercss Thws uTo
IpOleccsh HplodpbTeHist win moraleHiss NpaBh Ha
HEIBMMRMMOCTDL 110 cBoell npupoxb ects mpoueccs

JUGINRCs,  nocabaHee 3BCHO KOTOPAro i cocra-
RISETH BHECEHIE BhL KHUrY, jaioniee GOpMabHY IO
camiuiio copepimpievycst gaxry. las sHecenis
1IPAB'h, BLITEKAIOIHX b H3'h I0PHIIHUECKUXD CIBI0K D,
Bb MIOTEUHYIO KHHUTY, KpoMb mareplaibHaro cyo-
crpara Tpedyercs ele palh POPMAIbHBIX'L YCilo-
Bi#i, BH TOMDB umcah coriacie 11accHBHO 3aHHTEpE-
COBaHHArO. XOTs COracie Mnocrbjiuaro n MomKers
GolTh 3aMbHEHO CyeOHBIMT  phineHieMs, HO 10
OKOHYAHISL TPOIECCa 3aUHTEPECOBAHHDIST JHIA CO-
BEPIIEHHO GE33alIMTHDL LIPOTURD €10 PACHOPSI/REHIN.
Korna ami10, wuHTEpeCH KOTOPAaro Hapylalorcs
HENPAaBUIBHOIO 3aIHCBIO, J00MBAETCH €5 Ucnpan-
JeHis, OHO, HOKa He N00WIOCH HOBOH satvci, Geus-
CHIBHO TNPOTHBL 100pOCOBBCTHRIXT  TIpaBoTpeey-
HUKOBL HENPABHILHO 3alTHCaHHaro, udo Hecoliac-
Hast Cb WCTHHOWO 3alHCh BB KHUI'B 10 est uciipa-
BJCHIS JIETHTUMUPYCTh YIIPABOMOUEHHAIO HapaBHb
€b DPaBUlbHOIO 3amchio.  IpoTush oTHXb OTpu-
[ATEAbHBIX D TTOCHBACTRIH QopMaiu3Ma HIOTEUHOI
CUCTEeMbl HallpapieHa uroTeuHas OTMbBTRa Mil--
Kakh OH4 paHblle Ha3pBalach - [1POTECTALs.
Tepmuns ,protestatio” 1103auMCTBOBaHD  U3'h

pamMckaro npasa, rivh 1oxs Hewo noxpasyybsaioch

saspieHle, cubranHoe ¢bp 1hiablo mpenroTBpaTUTL
JOKHOE MCTONKOBaHie MoauaHnia '), Mnoreunas rpo-
TecTalls, KpoMb HasBaHlsg HHUErO OOW@ro Cb PrM-

‘ 1) Windscheid Pand. [ § 72 x®» M 11, Prinz: Einfluss der
Hypothekenverfassung auf das Sachenrecht § 14.
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CIOIO HE UMbBeTh. DTO—OXpaHuTe bHAs 3a1HCh BT
unoredHol wuurk, umbouas 1bnpo win ofesneve-
HIe TAKHXH PaBh HA HEJBHKUMOCTD, KOTOPBIS 1101~
ACKATH BHECCHIIO, HO HE3ABHCHMO OTH BOJIM YTIpa-
BOMOYEHHATO €IIe He MOIyTh OLiTh BaeceHs (illiqui-
de Realanspriiche), ot napyumenis co CTOPOHBI
JUIh, JErHTHMHPOBAHHBIXD KHUTOIO, MM obesre-
ueHie BO3pamKeHil NpOTHBL MaTepiarbHo Herpa-
BHILALIXE  samcell. Ileppas waseiBamach prote-
statio pro conservando jure et loco Bropas pro-
testatio pro conservandis exceptionibus. Ogesne-
ueHie pocruraercs TEMB, U4TO CO BPEMEHH BHe-
CCHISL IIPOTECTALIM PACHOPSIREHIST THMDL MpaBoMs,
IPOTHEDL KOTOPAro OHAa HANPABIEHA, T[IPU3HAIOTCS
HeIBHCTBATEILHBIMM, HACKOILKO OHH nportuBopk-
Harh OXpaHAeMOMY MpaBy MAM BO3pameHiln. Xa-
parTeépHas OCOOEHHOCTh OGOMXB BHIOBH [POTE-
CTalllfi Ta, 4TO WUMH NHOATOTOBISNETCS B'b OVAYyIIEMD
OKOHYATEIbHAs 3alUCh O npioGpbrenin, nambuenin
MM TIOTAIIECHIN KAKOTO-THGO TpaBa HA HEIBHKHU-
MOCTb; 00a OHH HMBIOTH BpEMEHHBIH NOIrOTOBH-
TeAbHBI XapakTepb. Ho wemny Humn ecrs u cy-
IEeCTBECHAAsT pasHuua. Be TO Bpems, kakth prote-
statio de conservandis exceptionibus HEmocpe-
CTBEHHO TOIBKO OINAIUA€Th CIOPD ITPOTUBRH He-
NPABHILHOM 3amUCH M THMB CAMBIME paspymaers

OTHOCHTEIBHO OTOH 3aNHCH TPE3YMMI[IO 10CTO-

BhpHOCTH HIOTCUHON KHHIH, aHmaeTh ee JEruTH-
MalloHHO  cmibl, protestatio pro conservando

B

g

jure et loco umbert eme npyroe BechbMa BamHOE
nocabuersie. OHa ofesneunBacTh OXPaHAEMOMY
NpaBy Ha ciIydyaii €ro OKOHYATeJbHAro BHECEHIs
BB KHHUTI'Yy CTApIIMHCTBO Nepelb BChMH Ho?,nﬂtﬁ-
UMM PaCHOPSI/KEHISIMH CO BPEMEHH BHECEHI 1IPO-
Tectanin. Ei TakuMb 06pasoMs IPHCYILh KOHCTH-
TYTHBHBEIH, NPaBOCOSUIATENLHBIH 3IEMEHTD, Y-
ABlT TIpoTecTalisMb  pro conservandis  exceptio-
nibus.

[lpakTika 3HAUNTEILHO OCIOMKHSANA M 3aTeM-
Hsila IOHATIE TPOTECTallld THEMB, UTO Ha3bBala
3TUMDB HMEHEMDb 3anucH, UMBIOUNs COBEPILIEHHO
MHOI XapaxkTtepd M uWHBA whiu. Bn unoreunyio
KHHIY 3allHCBIBAIMCH Ch LBIBIO OrjalieHis 06CTo-
SATEIBCTBA, BIEKYHIsT 3a CO0OI0 MO 3aKOHY Orpa-
HMYEHIe TIpaBa PACHOPSIREHIs HEIBHIKHMOCTBIO HIN
RakuM’b Jub0 IIPaBOMD Ha Hee, Hamp., 00b OTKPHI-
TIH KOHKYDCa, O0b YUYPEHJICHIE ONEKH HIH HOTIe-
yureancTBa U T. 1. Cb Tomw-xe whibio BBH Kuurb
3alMCBIBANNCH CBBIBHIAL uKMCcTO CnpaBOYHAro xa-
paKkTepa, Halp. O IOCTYINIEHIM Kal00b Ha onpe-
abnenie HIOTEYHArO HAYANLHUKA, O 3asBJIEHIM Ka-
KUXB-IH00 XojartafictBs u T. 1. Tawris 3ampe-
THTEIbHLISL M CIPAaBOUHBIA OTMETKH HA3BIBAIHCH

protestationes de non disponendo. Kax® 1k, Taks

M ApyTis Ph3KO OTIHYAIOTCS OTH  YRA3AHHBIXD
paspuie mporecramiii. Owb He HOArOTOBIAOTD

BHECEHI HOBOH MIIM HCIIPABICHIs CYIIECTBYIONER

3alllcH, oub TOJABKO HOPpENYIPERIAIOTDL HEBLIIOI-
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HESE HOCTBICTBIS, KOTOPHIS MOKETH Blleuh 3a CO-
6010 HE3HAHIe OIJALCHHBIX'D O0CTOSTENbCTR .
bonbe Bamnoe snauenie umbiao nocrenennoe
pacumpenie NpakTHKOIO KPyra [pasb, OXpaHse-
MBIX'h HOOTEUHbIMM OTMETKamMu 2). Bbotoms oTHO-
WEHIH Bh HCTOPIM HMIOTCUHOH CHCTEMBl MOMKHO
oTMbTHTh NBa Hanpasnenis wiu — phpabe — 1Ba
nepiona. llepsonauainbno BemiHein npaBa Ha He-
JBHZKUMOCTD npiodpbhraiores Bub kunry, BHecenieMs
YHOCTOBLPSIETCH W orjamiaercst axkrth npiobph-
TeHIsL, U3MBHEHIs1 WM moralieHiss BeliHaro npasa,
coepuieHnblit  Bub wHurn. Bp  etoms mepionh
OTMBTRAMH  TOJLKO OXpaHAIOTCS  yme npiooph-
TEHHBIST BelHbLsA npasa—Realrechte. Onnako Besnk
CKOPO OOHAPY/KRUBAETCS CTPEMICHIE IPUAABATDL BHE-
CEHIIO Bb KHHI'Y NPaBOCO3MIATENBHYIO CHTY: BHb-
KHHZKHBIH arnTh cOosiaeTh npursidasie Ha npiodph-
TeHie, nsMbBHEHIEe Iy IOramreHie BerHaro mpasa,
BHECEHIe Bh KHHUIY IOBEPIIAETDL €ro, COO0UIAeTD
€My BEIIHBId XapaKTeph, TaKb 4TO 0e3h BHECCHIA
BEIIHOE IIPaBO W3b IOpHUAHYECKO cubiku BO3HH-
Karb He MomeTh. CooOpasHO Ch 9THMb MIIOTEUHAS
OTMBTKa CTAHOBHTCS CPEICTBOMDL  O0E3NedeHis
JUUHBIX'H HPUTsI3aniil Ha npiobGphrenie, usmbuenie
norarieHie BelMHXL npaBb—NRealanspriiche. Ox-

%) Bv gamvubiimess nanomenin Mo Gynemb HasHBATL OT-
METKY BD TEXHHYECKOMb CHMBLICTE T. €. 06e3NeuMBalonyld OKOSua-
"YaTelbHOE BHECEHIe —HIIOTEYHOW), BL OTIHYIe OTH CHpapouHofl
BaTpEeTHTENLHOR OTMBTRH.

¢ N

HaKO npaxkThka moma eile paneine. Oua nocpej-
CTBOM'B MNOTEYHOH OTMbBTKE mpopBala rpaHb, npo-
BEICHHYIO MIIOTEYHOIO CHCTEMOIO MEKILYy 00s3aTENh-
CTBAMHM, CHEHIATBHO OOPEMEHSIONIUMH HEIBHKH-
MOCTh, COCTaBISIOLIMMH €5 OCOOBIl TACCHBDL H
OCTAJbHBIMK  00S3aTEJILCTBAMU €51 COOCTBEHHHKA,
COCTaBIASIOMMMEA TIACCUBL BCETO €r0 HMYIIECTBa.
[foxh BiisHieMd pOCTA IPOMBILIIEHHOCTH M KaITH-
TATHCTHYECKAr0 XO3sHCTBA, WIOTEUYHAst OTMBTKa
nepecrana OBTh TOIBKO CPEICTBOMD 3allUTHI HH-
TE€PECOBD, CBA3aHHLIXB Cb OOGOPOTOMD HENLBHIKH-
nocreil, cabaanach MOTYIIECTBEHHBIMDL OpYIEMb
OOpEOBl NHYHATO KpPERHTa NPOTHBL 000COGIeHIs
HEJBIGKUMOCTH OT'h 1IPOYAro MMYIIECTBA €5 CO0-
CrBeHHHKa. 'aKoBBl OBLIM PONb W 3HAuUEHie TaKkb
Has. apectHoll otMbTkE BB obesneuenie aeHek-
HBIX'L TpeboBaHIi.

ApectHas ormbrra Kakb BHABL MIOTEYHOM,
COCTABIACTD IPOAVKTH COENHHEHIS JBYXDH CAMO-
CTOATENBHHIXD WHCTHTYTOBD: apecrta Ha HeIBHKU-
MOCTh ¥ cyiebuoit wunorteku. Mel Bkparuh npo-
CTBIUMD KakI0€ U3h HUXDH BbH OTIBIBHOCTH.

Apecrd HeIBHMHMArO MMYIIECTBA®) KaKb CIIO-
co0'b 06€e3I1eyeHis TeHeRHEIXb TPEGOBaHIf PUMCKOMY
IpaBy coBepiueHHO Heuspbcrens. DBbp  cpennie
Bbka u Bmiots 10 18-ro croabrisi ofesmeucuie

8) Meibom. Der Mobiliararrest ps Arch. far civilist. Praxis Bd.
72, p. 331 ca, Berger: Arrest und Vormerkung, Dernburg: Das
Preass. Hypothekenrecht Bd. II, § 16 u 17.
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JCHERHBIXL TPEOOBaHIl apecTOMb Ha HEIBHKH-
MOCTH NOJKHUKA BCTpbuaeTcs upesBerualino phiko.
MuorouncneHHeA 3aKOHHBIA W IOIOBOPHBIS Orpa-
HHUUEHIs TIpaBa OTUY/KIEHIs HEIBHKUMOCTH Cb
OJHOH CTOPOHB M MyGIMYHOCTH Iepexoja lpasa
COOCTBEHHOCTH HA HEE Cb JIPYrOd—Bb 3HAUUTENb-
HOM cTerneHu ocaablsiin MHTEPEeCh Kb HEIBHKHU-
MOMY UMYIIECTBY, KaK'h O0BEKTY B3bICKAHIS H YMEHb-
AT ONACHOCTL €r'0 COKPBITIA CO CTOPOHBI HOJI-
MHuKa. Jlureparypa H 3aKOHONATENBCTBO MO3TOMY
10" 17-r0 cTONbTiA He obpauiain [OYTH HHKAKOIrO
BHUMaHIS Ha 3TOTH cHocodb obesneuenis. Mevius
Bb CBOeMb tractatus de arrestis 1645 roma npsimo
3asIBIISIETD: arrestari possunt res mobiles; immobilium
supervacaneum est arrestum, cum loco moveri
non queant. Ilo mbph ocsoGosmnenist npasa coder-
BEHHOCTH Ha HeaBHmuMoe uMbHie o1h cThcHsO-
IMIXB €ro obpalleHie NePeHRUTROBDL (eoNanbHaro
CTpost U 10 MEpb BO3pacTalONIArO 3HaveHis IHu-
Haro Kpejuta IpPaBoCOsHaHie OGIIECTBA MEPECTAIO
MHPHTBCST Ch O€33AIMTHOCTBIO JIHYHBIX'L KPEILUTO-
POBb TIPOTUBL PACHOPSKEHIH NOIKHIKA, Biaxhio-
Iaro HeABHARUMbIML umbHieMs. Crepsa Ha npak-
THKE, a notoMb M BB 3akoHb cramn npumbHsTEH,
Kakb Mbpy oGesledeHis IMYHBIXE KPEIMTOPORD
3alpelleHie JOLKHUKY OTUY/KIEHIA H OGpeMeHeHis
NPUHALICKAIHXD €My HEIBHKUMOCTeil. 3anpemie-
HIe BIEKJIO 3a co6ol0 HerbcrTBuTENBHOCTH pacrio-
PoMEHi TOIRHIKA, HACKOMTBKO HMH Hapyuajioch

— 1) —

obeaneuennoe Tpedopanie. Bonpocth 06w orHOlIE-
HIM obOesneueHHaro TpefoBaHisl Kb TPeGOBaHIAMD
APYTHXD KPEAUTOPOBH BB PAa3HBIA 3MOXM H Bb
pasueixb  Mbcraxn paspbmancs He oaMHAKOBO.
Ho peuefnin pumckaro mnpasa u TyTh npumbha-
J0Ch IIpaBuilo: prior tempore potior jure. Kro
paHblll€ HaKIalblBal'hb apPecTb HA HEIBHKHUMOCTD
ch 1habI0 B3BbICKAHISA UM O0e3IeueHist, TOTh UMbiIDb
MpaBO Ha NPEHMYIIECTBEHHOE MEPEih OCTAILHBIMH
Kpenuropamyu yuosierBopenie. Pumckoe mnpaso
BEITBCHUIO Haualo mplopurera M 3ambHumIO ero
IPUHIIMIOME copasMbpHaro ynoBieTBopeHis BChbxs
xuporpaapHbXs KpPeguTOpPOBL. Bb cayuat we-
AOCTATOYHOCTH HEIBH/RHUMOCTH I TOJIHATO Y/0-
BIETBOPEHIA BCBXD NpeTeHsiil OTKPHIBAICS reHe-
paIbHLIl WM cHellaibHblH KOHKYPCH M apecthl
OTABILHBIXB  KPEAUTOPOBDL  3aMBHSIHCH  OIHUMD
o0mmML apectoMb. Ho pspoms ¢b atums  moso-
REHIEME BB HEKOTOPBIX'B MAPTUKYISAPHLIXD 3aKO-
HOIATENbCTBAXh N Bh OOBIUHOMB Ipart BCe-jke co-
XPaHMINCh NIPEUMYLIECTBA Bb [IOJIB3Y Prioris arres-
tantis To Bb BuIk samoroBaro mpasa, Kakb Hamp.,
BB Carconin, To Bb BUIB KOHKYPCHOH npusmineriu,
Kakb Bb bapapin. Crocofomb HaiomKeHis apecra
MePBOHAYANLHO CIYHRHIAO OOBIBICHIE IOLKHUKY
Cyie0Haro nmpuKasa U oriaimieHie ero Bb cyuh.
Taws, 1ok Bemnch ny6aMuUHLIA — UMOOTEYHHIA
KHUTH, CTalu Tawke oTwhuars 3arperiexie
MOKHUKY  PacuopsiRaThCS  HEABHKUMOCTBIO Bb
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KHUTD, MHaue OHO BB CHIy HpuHIMNA NyGIHY-
HOCTH HE TOpaKalo mpaBh H0OPOCOBBCTHLX L
LIPaBONPEEMHUKOBL NOMKHUKA. W31 Takol ormbr-
KM BD HIIOTEUHOH KHHUT'E oiHako camo coboio o1-
HIOIb HE BBITCKANO Kakoe 100 IIPEHMYLIECTBO
oTMbYyeHHaro TpeGoOBaHIA TEepent  OCTANLHBIMH.
ApecrHas oTMbTKa mepBOHAYANBLHO OblIa HAUEMT
HHBIM'D, KaKbh 3alpPETHTENbHOI cTaThero W uMbia
eIMHCTBEHHOIO IBIbI0 COXPaHEHIE I0PUIMUECKATO |
(pakTHUECKArO Status quo, oGesreueHie KpeauToOpy
YIOBIETBOPEHIA €ro TpeGOoBanil M3 HATHYHBIXD
CPENCTBD nommbuka. lcmm Bb whkoTophixs wmh-
cTax’s TpeOOBaHif, 00E3IICUeHHBIsS APECTOMD H TIOb-
30BaJUCh IIPEHMYIIECTBOMB, TO HE B'h CHIY UX'b BHE-
CeHist Bb MTIOTEUHYIO KHHIY, 4 KAKD HPUBHIICIHPO-
BaHHBIA 1O [OCTAHOBJIEHIAM D MATEPIAILHATO 1IpaBa.

Cynednas umoreka!) Tarkme BOSHMKIZ U Das-
Buiach BDb whapaxs npaxrtnku. Ileppoxauampno
UMNOTEUHAsT KHUra Oblla 3aKphTa Misi KAKUXB Obi
TO HHU  ObUIO  00A3aTENHCTBEHHBLIXD  TPeGOBaHIH.
Kpemutopy, TpeGoBatie KOTOparo OCHOBLIBAIOCH Ha
BOWIENIIEMD BB 3aKOHHYIO CHIY CyneGHOML phure-
HIM, 7aBaiach UMMECCIS Bb MMYILECTBO JIOJKHHKA
U Ch MOMEHTa HMMMHCCII—pIgNUus praetorium, coe-
IMHEHHOE Ch NPEUMYNIECTBEHHLIMD YIOBIETBOpe-
HeMb Bh KoHkypch. Cunepsa Bb dpannysckoms?)

| ) Wolf, Die Eintragung in das Grundbuch zur Vollstreckung
einer Forderung, Dernburg, yx. cou. II, § 16.
%) Viollet, Histoire du droit civil francais, p. 742 ci.

i
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B osarbMb o ero BialsiHieMb M Bh HBKOTOPHX®D
IPYIHX'b 3aKOHOHATEIBCTBAX'h 3TO IIPEHMYIIECTBO
NPUHSIIO Xapakreph TreHepaibHOH wunoreru. Ha-
KOHEIl'b CIOKUIOCL BO3pbHIie, dYrto BB mnpabh
JHUYHBIX'h KPEIUTOPOBDL TpeboBaTh CyReOHOI Mpo-
IasKM HEJBHKUMOCTH 1mplicite cOnepKHTCA—KaKD
MEHbLI€C —NPaBO TPeGoBaTh BHECEHIA Bb 0bOesIe-
JeHIe TPUCYRICHHOH CYMMBbl CHEIIANBLHON HIIOTEKH,
nonyuusuieit xHaspanie cymnedHo# (hyptheéque judi-
ciaire, Judikathypothek). Oronuarensnomy cynes-
HOMY pblIeHio OBITIO MPUCBOCHO 3HAUYEHIE 3aKOHHATr0
TUTYAA 1718 TIploOpbTeHIss HIOTEKH M BHECEHIe
TAKOBOH Bb HIIOTEUHVIO KHUT'Y CTAaJl0 IIPHU3HABATHLCS
OIHUMB W31 CHOCOOOBL  HCIOJHEHI CyneOHAro
pbmewnis®).

Taxkums o6pasomd BB HIOTEUHOW KHHIB co-
[MUIACh PasHBIMH NMYTAMH OTMbTRa 06b apecth mHa
HEIBHAUMOCTL Bb O0e3rnevyeHie JuyHaro TpedoBa-
HISE M MIIOTEKA HAa OCHOBAHIM TAaKOTO-KEe TpeboBa-
HIsT, IPUCYKICHHATO BOLIGANINME BB 3aKOHHYIO
cuiy pbuieiems. [pakrtuyeckn woseuHas 1hib
000MXs MHCTHTYTOBH OBLIA ONHA M Tame: obesme-
UEHIE JTHYHOMY KPENUTOPY VAOBICTBODEHIS H3D
HEBHARMMAro uMyliecrsa poikHuka. Ho ormbrra
065 apectt cama mo ceGb KpemuTOpy HHKa-
KUX'b  [IPEHMYIIECTBL  IIEPEIh  APYIUMH  IHY-
HBIMH KDEIMTOpaMH He JaBala U He oOesleuuBaia

6) Schmidt, Lehrb. des deutschen Civilprozessrechts S. 638,
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ero OT'h BHECEHIA BEUHBIX'h 11PABD, BOSHUKABIINXD
MOMHUMO BOJHU JIOJGKHHKA MIM XOTs IIPU €ro Cco-
nbicTBi, HO paHbumie BHecenis ormbTKH 06D
apecth. Bechma HOHATHO, UTO CTPEMIEHIs THUHBIX'b
KPEIUTOPOBDL ObLIM  HAMpPABIEHB HA TO, UTOOKI
HNEPEKUHYTh MOCTH MEMAY apecTHo oTMETKO
M CyneOHOI0 MIIOTEKOIO, IIPHBONUTH UX'b Bb TAKYIO
CBA3b MEKIY COOOW, UYTOOR apecTHyio oTMhrRy
u3b sanpernieniss (protestatio de non disponendo)
[IPEBPATHTL BB OXPAHUTENBbHYIO OTMETKY O Gyay-
mel cyneGHoOl mrorexku, BbL protestatio de con-
servando jure hypothecario. Bt teuenie Bcero
19-r0 BbKa BB mpakTHKb rocynapcrss, EMBOIHXD
IyOTHUHBIA MIOTEUYHBS KHUIH, Bh 9TOMD  HAIIpa-
BJICHIN IPOUCXOAHTD OPh0A IMUHBIX'D KPETHTOPOBD
Ch DEANbHBIMH M HECMOTPSI HA SBHYI JOTHYECKYIO
HECOOOPAsHOCTh O0EsIeUeHis HIIOTeYHOI OTMET-
ROIO TaKOI'o MpaBa, MaTeplajbHOE OCHOBaHIE KO-
TOparo Bb MOMEHT'h BHECEHIST OTMBTKH emie He
CYILECTBYETDH, HECMOTPA Ha HAPYIUEHIE ONHOIo
H3h OCHOBHBIXBH HAYANB COBPEMEHHAIO KOHKYPC-
Haro IpaBa,—IPHUHLMIOA PaBEHCTBA ITOJOKEHIS
JUUHBIX: KPEIUTOPOB, HECMOTPSI Ha HEORO0pH-
TCIBHOE OTHOIIEHIC Kb 5TOMY HOBOBBEIECHIIO Iyu-
[IHXB  3HATOKOBB HIOTEuHAro 1pasa’), Gopnba
KOHUHIACh BB OOMbINMHCTBE cayuaers noobaomno
JUUHBIXD  KpennToposb. CynefHas npakTuka n

) Cw. Dernburg: yx. cou. crp. 116 u 0630pH mpyccKofi auTe-
parypsl y Beprepa yx. cou. crp. 68 caha.
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3aKOHONATENbLCTBAY) CRIOHSINCh Kb TOMY B3LISALY,
4yTO cyaeOHas UIOTeKa Bb ThXb ciayuasxs, Koriua
Bb + OobeanedcHie IeHeRHAro TpedopaHis Obuia
BHeCeHa apecTHas ormbrika, sambusern mocirbi-
HIOIO CO CTApIIMHCTBOMDL Ch MOMEHTA BHECEHIS
ormbrrkn. Cbv arolt touxkm 3pbHig G0 Bnoawb
nocrbaoBaTenbHO IPH3HABATH M HEOKOHUATEJb-
Hoe cyuneOHoe phineHie THTYJIOMDB Hisi HIIOTEKH,
HO HE ISl OKOHYATeIbHAro BHECEHIS TaKOBOH, a

JIUINL  JUIS BHECEHISE COOTBBTCTBEHHON ode3neuu-

TeILHOU OTMBTKU.
Mer Burbnu, kaxb 3aTeMHAIOCH IOHSTIC TIPO-

TGCTaLIiH M KaKk'b TOCTECHCHHO KPYI'L OXPAHACMBIX'E

‘€10 TIPaRb PaCIUMPAICS JAIEKO 3a Npenbisl est

nepBOHAUAILHATO Ha3HaueHid. HeymuBurensHo, 4ro
TONBITKH HAHTH IOPHIHUECKYIO KOHCTPYKLIIO, 06-
HUMaUylo Bch esi BuABI U OObACHAIOILYS BCh
est nocabuaersig, He ypbuuamics yenbxoms *). Mu
Ha HUXD OCTaHaBAMBalbCA HE OyaeMb, a nepei-
A€M IPSIMO Kb KOHCTPYKIIH OTMETKH BB TeXHH-
yeCcKoMb cMBICThE T. e. orMbBTKH, NOAroTOBISIOLIEH
nobesneunBaroIleil BHeceHle OKOHYATeIbHOH CTaThi.

Bomnpocs o opuinueckoil npupoxt stoit ort-
MEBTKM BBHI3HIBAIDL BB HBMENKON IOPHAWUYECKOU JH-

) Cwm. mmxe, raasy I, crp. 38, 42, 47, 51, 36.

%) O0630p®B 3THXTL KOHCTPYKUIH # Booflue AUTEpaTypsl BO-
Tipoca 10 cepexuHsl Ig-ro crombris cm. y Stritzki: Die Vormerkung,
Beschriankungen und Vermerke der neuen Grundbuchgesetze pb
Beitrage zur ErlJaut. d. deut. Rechts B. 17, Prinz yx. cou. § 14.
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tepatyph ORUBIEHHBIE CIOPBI YIKE 10 HOsIBACHIA
HOBATO TI'EepPMAHCKaro yIOKeHis. BpiCKashiBaioch
riaBHBIME OOpasomb usa MEbHIA. Onxi nouraramw,
YTO MOCPENCTBOMb BHECEHst oTMbrKku copepiaeTcs
npio6pbrenie, nawhHeHIC WIH noratiedie obesneuu-
paeMaro npaBa Ha HEIBHKUMOCTH, HO HE OKOHYA-
renpno, a ycaosno. Lo mubuio npyruxs ormbria
pyberTs TOILKO OTpUIIATENbHBIA (YHKUIM, COCTAB-
asers Burh sanperietit. OcoGeHHOCTD 9TOIO BHMA
COCTOUTD Bb TOMb, UTO PACTOPSKEHIS HEIBHIKH-
MOCTBLIO HE 3alperiaioTcs abCoMOTHO, 2 IOUNTAIOTCSA
nerbACTBUTENHEIMU TOMBKO [0 OTHOLIEHIO Kb IPABY;
oGesieueHHOMY OTMBTKOIO M JUMIb HACTOIBKO, Ha-
CKOIBKO UMM Hapyuraercs ormbuennoe npapo. Raxt
MBL VB HIJKE, TEPMAHCKOE YIOMKEHIE OCTABUNO
BOOPOCH O HPHPOXE OTMBTRE  OTKPHTHIME H Ch
ThxBb mop'h OH'b crbnancs ONHOM H3'b 131100 HHBIX b
temp BB whMenxofi jopupmueckoil amrepartypdb.
dyred %) emie BB 1900 TOLY NPOPOUHIE, UTO TYTh
epenh HhMEeIKHMH IOPHCTAMH , OTKPBIBACTCS OLUHD
13b TEXD BONPOCOBD, KOTOPHIC HE MOIYThH yMe-
pers*. Onb ue omubes ). Bompocy 00b oTMhTKE
He TOXHKO OTBEIEHH OOUIMpHBIC OTIhiBl BB yues-
HUKAXDb ¥ KOMEHTApisiXh, €My IOCBSIIEHO MHOKE-
CTBO CIEIIANBHEIX'D MOHOTPadii.

10y Fuchs, Probleme des Sachenrechts 85 Beitrage zur Erlaut.
des deut. Rechts Bd 4s5.

11y Cu. mepeders OOMUPHON JIHTEPATYPHL BOLpoca 3a nociabu-
liie TombEO HBCKONBKO 1bTH BB Momnorpadisnxs Othmer'a, Philipsen’a
Seckel’a.
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JLast pyCTRUXD 10PHCTORD BOIPOCH O nprpo;h
uroTeuHoil  oTMBTRI  TakKe 1PEICTABIICTh  HE
OLUHD TONRKO Teopernueckiit nurepect. Bo lap-
et ITonperomb 1 b 1lpudaatifickuxh ryGepHi-
4XT ONDh OPUHALICKHTDH Kb Hanboxbe TPYIHBIMD
BOIPOCANH HIIOTEUHATO 1PABa; I8 BHYTPCHHIXD
ryGepuifi OHB Bh GIN3KOMDL OYAYHIEMD 10:KEHD

Gbirh  pasphilienh  BhH 3aKOHOZATCILHOMD  TIO-
psikh  npu  o0CyskieHIM  ITPOERTa  BOTUHHHATO
yCTaBa.

Ofpalasich Kb 0030py BHICRa3HIBACMLIXE Bh
aurepatyph MubHI MBI JIOKHEL OTOBOPHTRCH, HTO
amatusy W onpenrbiediio NpHHATICKATE HE cavMas
3aIUch, MMEHyeMas OTMBTKOW0, a orvbuennoe Bb
pnoreunoft Kuurb npaso. Iostomy MBl HE BXOUIMD
BL TOAPOOHYIO OIBHRY 4YacTO BBRICKA3LIBACMATO
parasia Ha nnoteunyio oTwhTRy, Kakbh na  (op-
MAJIBHOE CPEeNcTBO obesieueHis, nwbiomee BEIHbBI
xapaxkTeph '2) Wi HA 3a0KMCh B IIOTEYHOH KHUT'E,
00e3IeUNBAIOIIYI0 BEUIHBIMDL [OPSAROMD  IIPUTH-
3aHis HA BEINHBIL IpaBa HAa HEIBIKMMOCTH %) OT-
whTra mhiicTBUTEIBEHO eCTh POPMAIBHOE CPEICTBO
oGesneuerisi, HO aTUMbL He ompenbasiercs es pu-
qMUecKas NOPHUPOAd, a TOJALKO YRasbhlBAeTCH  ed
iwbap. ExBa-1u MOKHO TakKe 1PU3HATHL IOPHIM-
qeckol KoHCTpykuieio onpeibienie, uto otvbria

12) Plank: Biirg. Gesetzbuch 11 S. 95 k% § 383. Ne 2.
13) Biermann. Widerspruch und Vormerkung S. 184. Taxoe-xe
onpenbienie naers Predari, Komentar zum BGB. S. 211.

2
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ecTh y,KBaTHUUUIpOBaHHOE 3arnperienie ). Ot-
mbTka EMbBETHE TO OJIMHAKOBOE Cb 3alpelieHieMs
nmocabiCTBIE, UTO OHA OrpaHHYHMBACTH TPABO pac-
HOPs/REHIS TOTO, IPOTHBDL KOrO OHA HallpaBieHa.
Ho yxasanie Ha o1H0 131 es nocabucrsiil e pas-
phimaers Bonmpoca o6n es opunpueckoll npuporh
U elje He JaeTh BO3MOKHOCTH pbiraTh kakie qubo

BBIBOIBI OTHOCHTEILHO [PYTIUXD esi nocrbrcrsiil.

Kpowmb Toro npuuncnenie ormbrkn kv Kareropin
sanpeineHis HelpaBuIbHO TaKKe 110 CYIHICCTBY.
Orwbrra umbers HE TOILKO OTPHIATENBLHLIA I1O-
cabrcreid, efl mpuCyUih TaKKe Bb H3BBCTHBIXD
npegbiaxs KOHCTHTYTHBHBIH saemenTs. Ouna obes-
[eYHBAETD ormbueHHoMy npaBy Ha ciayuafl OKOH-
yaTeNbHaro BHECEHIA CTapIIMHCTBO, CO3[AETH H3-
BBCTHBIL npenMyiecTsa BB KOHKYPCh u npu mpo-
pamb HenBmwmumocty u 1. 1. OHa BB oTIHUie OTD
3allpelreHis Beerna uMbeTs NPOBH3OPHBIR xapak-
TEp’h, NpenHasHaueHa ycrynurb mbcro npyro# sa-
nucu. Ilpuuncienie es Kb KaTEropin sanpenieHii
MOSTOMY JHINEHO BHYTPEHHSTO OCHOBaHISI.

Bt nowbitmeil nbmeuxo#t aureparypb scabns
3a IePMAHCKHMD yIOmKeHleMt nbiaercs pasHuna
MEHRLY OTMBTKO0, 06€3NeUHBAIONICIO JHUYHOE TIPU-
TsI3aHIE Ha BELIHOE IIPaBo, U OTMBTKOI0, BHECEHHOIO
Bb OrpajieHie BEIIHBIXb [paBb OTH nocabacrsifi

14) Turnau-Forster: Das Liegenschaftsrecht des Biirg. Gesetz-
buches kb § 882 S. 126 u 166. Cu. Tarme Plank. BH yKasamHOMB
mbers.

— 19 —

HEIIPABUIbHATO, -HECOIVIACHArO Cb JIIhHCTBHTE!IL-
HBIMB IIOJNOKEHIEMB COJIePKaHIs HIIOTEYHO KHUT'H.
[TepBast naswiBaercs Vormerkung, sropas—Wider-
spruch. Buumanie 10pHCTOBB COCpPEIOTOUEHO Ha
KOHCTPYKIIH [epBaro Buga OTMBTOKB, Ha OObsC-
HEHIM TOTI'O SIBJIE€HIS, UTO JHYHOE IIPUTA3aHIC Bb
cuny ormbriu  oOHapysuBaeTh BB HU3BBCTHHIXD
nperbaaxs BemHbisl MOCKBICTBIA.

IlpenioxkeHHBIST KOHCTPYKINH HIIOTEYHON OT-
MBTKH MOTryTh OBITH CBEIAEGHH Kb CaAbiylomuMs
TPEMb T'PYIIaMb:

OpHu  yTBEp:RIAOTH, UTO OTWETKA He OKa-
3LIBAETH HHUKAKOTrO BIAIsHIA Ha 00s3aTelbCTBEH-
HBIIT XapakTep’hs IPUTsA3aHiss, a TOJIbKO IPHIAETD
eMy 3Hayenie' abcomoTHAaro TpedoBaHisd, CcHab-
Jast €ro CpPeiCTBOMD 3aIUTHL NPOTHBL TPEThUXb
AW,

Hpyrie naxonsrs, uro orwktra nvwbers k-
/Re TMOCTBACTBIA, KAaKb OKOHYATEIbHOE BHECEHIE
T. €. 4TO OHa IIpeBpaliaeTh NPHTH3aHIC Bh Bell-
HOe I1IpaBo, HO He BHoaHb, a TOJIBRO BDL H3BhCT-
HBIMD TIpenbaaxs.

Tpersn yuarh, 4TO IOCPEICTBOML OTMBTRH
npioGpbraercs ocofoe npaso, OTIEILHOE OTh 06e3-
[euuBACMAro MPHUTA3aHIsL U OTINYHOE OThH OVIy-
Iar0 BENIHAro Ipasa

[IpeacraBurenn kamuoll u3L 9THXDH TPYIITD

CYLECTBEHHO PACXOIATCA MCHAY co00I0 BB IOHH-

mauin npupojsl otMbTkY. Mab uscarbropareneit nep-

o
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Boll rpynnnt Juaemans %) puanTn BB ormbrib
TOIBKO pacrpocTpaHeHie (OpMaIbHBIXL I10Ca b
CTBIH BHECEHIT Ha 00s53aTEJNLCTBEHHEBISL OTHOMICHIS.
,ucrora moHsaTist 061 00g3aTennctsh  MoxeTn
OBITb COXpaHeHa TOIBKO IPH TOMDL B3LANb, uTto
otwbTia a) pacnpocTpansers npumbHuMOCTS dOp-
MANBHATO BHECEHIS HAa 0GA3dTeNbCTBEHHDIS 1paBa,
H3h 4ero 0) BHITEKAETH JOCTATOYHOE sl OTPaHH-
deHls MyOIMUYHOH 10CTOBEPHOCTH UITOTEUHON KHITH
OryialieHie; MeK1Ly ThML Kakb B) BHECEHHOE IPABO
IO COAEPJKAHIID OCTAETCS UYUCTO 00A3aTeIbLCTBEH-
HEIMDBC ). DEIeMans TakuMb 06pasoMb He BUIHTD
JIpYyroro HCXona Kaxb, JOIycKas BHeceHie o00s3a-
TEJIBCTBEHHBIX'b OTHOIIEHIH BB HIIOTEUHVIO KHUTY
0e3b usMbHEHIsT UXD 0073aTEILCTBEHHATO Xapak-
Tepa, IOKEPTBOBATH NDUHIUIOME, UTO BDL CHIY
BHECEHISI 11PAaBa HA HEIBHKMMOE HMYNIECTBO MOJY-
YaloTh BEIIHHH Xapakrteps. Kro koncerpykuis npu-
BOIMTDH HACH Kb KATErOpIH IPaBb IO COAEPKAHIIO
0043aTENBLCTBEHHBIXD, & 110 Gopmb u nocrbicrsi-
IMb—BEIHBIX'D, JIHIIAETH BHECEHIE B'b UIOTEUHYIO
KHHUTY CBOHCTBAa KDUTEpis IS DAa3NUueHIs Bel-
HEIX'H 1IPaBb, BHITEKAIOUIHXb U3B IOPUIMYECKUXD
CAbAOKD, OTH JUYHBIXD U BHOCHTH HESICHOCTH Bl

1) Einfithrung in das Studium des biirgerlichen Gesetzbuches
Bd. I, Teil I § 65. Toro-ie mubnia npuiepmusaorcs Kipp- Wind-
scheid; Lehrb. des Pandectenrecht 1I S. 634, Schilde: Die Unrichtig-

keit des Grundbuches nach neuem deutschen Reichsrecht; Philip- -

sen: Die Vormerkung nach Biirgerlichem Gesetzbuche S. s0. -
16)-Endemann: yk.cou. S 257 Ne 8.
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CUCTEMATH3ALNO - IPaBDb, OAHHAROBO BAKHYIO 14
HAYKU M U1 3aKOHOHATESI.

Msw npyruxts mpencraBureneil o1of rpymnms
Odepuexs 1) yemarpusaeTs Bb OTMBUEHHOME TIpH-
Ts3aHin — obligatio In rem scripta, a*lupke )
u Jlemanns HOABONATH €€ MOXb KATEropio iura ad-
rem. Obligatio in rem scripta, 310 Takoe o0s3a-
TEJIbCTBO, Bh KOTOPOMB OTBBTUHMKE onpembisercs
usMBHAIOMMMEC  o0cTOsITeIbCTBAMEA. | epMaHCKiil
MHCTUTYTDH Jus ad rem 9TO -— IHYHOE TpaBo Ha
onpenbIeHHYI0 Belb, 005M3aTEILHOE IIA KakIaro
npiobpbraTels Beu, KOTOPOMY CYILECTBOBaHie
9TOrO Tpasa ObLio MsBbeTHO. He rosopsi o tows,
4TO IPUYHCIEHIE OTMBTOKD Kb TAKHMD CPEIHUVD
KATEropisaMh CTYIIEBBIBACTD H 3allyTHIBACTDH I'Da-
HUILY MEKAY BEILHLIMM H JIMYHBIMH TIPaBaMi, OHO
HaMb COBEPILICHHO HE OOBSICHACTDH HEMOCPEICTBEH-
HBIXB nocabucreifl ormbrrn. Mas sTuxs RoHCTpyK-
Uifi BOBCE He BBITEKAIOTDH CaMu cOGOI0 HU HeThii-
CTBHUTEILHOCTH PACHOPSKEHIH HEIBHKHUMOCTBIO 110
OTHOMIEHIID Kb OOE3NEUEHHOMY TPEGOBAHII0, HH
CTapIIUHCTBO OyAynlaro BelHaro npasa. Msb Huxso
MOTJIO OBl ObITH BHIBEIEHO TOILKO TO, YTO O0s3aH-
HOCTb Kb YIOBIETBOPEHIIO O0€3MEUEHHAr0 IIPUTSI-
3aHIsA IEPEXONUTH HA BCsKaro npioGpbrarens He-
JBH/KHMOCTH, a Me#Ly TBMB OTMBTRA Takoro ad-

17y Obernek: Das Reichsgrundbuchgesetz S. 254.
18) Gierke: Bedeutung des Fahrnisbesitzes fiir streitiges Recht
nach dem BGB. S. 50. Ero-ie Deutsches Privatrecht Bd. I S. 336 ff.
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¢exra He npoussonuTh. OHa He pacuIpsieTh Kpyra
OOSI3AHHBIX'b JHIIb, @ TOJBLKO O6e3CHINBAEThL pac-
NOPsiFKEHIst, Hapymaions obe3lieueHHoe NpHTI3a-
HIe M COXpaHseTdh MbcTo Bh HnoTeunofi kuurb mis
6ynymaro mpasa.

Bt ocHOBaHin 5THXB NONBITOKB OGBICHUT
abiicrie oTmbTRM  GOPMANBHBIME paciMpeHieMb
mocabaCTBIl  00s3aTENILCTBEHHATO NIPABA  JEHKUTD
HEIPABHJILHAST MBICIb, UTO 0053aTeNbCTBEHHOE TTPa-
BO CHJOIO 3aKOHA MOMKETh OHTL CBA3aHO Cb IO-
CIBACTBIAMH IPHCYUIHMU OJHHME TOJILKO BElIHBIMD
npaBaMb. Cb TAKHMD TONOKEHIEMD HEBO3MOKHO
COrTacCUThbCs, MO0 3aKOHDB OE3CHJIeHDs U3MbBHSITL
OCHOBHBISL IOpUAMYECKIss TOHsTIiA. Ecam ormbrea
Bb OOE3NEUEHie THYHATO NPUTA3AHIS BIEYETH 32
c00010 NOCTBACTBISA BEIIHATO XapakTepa, TO 0TCIo1a
crbpyers, 4To €10 mam camoe npuTsasamnie npespa-
H1aeTCsi Bb BEUIHOE TPaBO WIH CO3MAETCS HOBOE
BEII[HOE IIPABO, OTIBILHOE OTD HpuTssanis. Tertium
non datur.

Mubuis npencrasureneil Bropoft rpymmer cxo-
JATCA BB TOMB, UTO OTMBTKA OTYACTH AHTUIIUIIH-
pyers ablicTBie OKOHYATENBHArO BHECEHIis, BBI3bI-
Ba€Th— KaKb BeIpaaercsa lepunrs ¥)—ero npen-
abitersie (Vorwirkung).—ITo Teopin atoro yuewnaro
CYOBEKTHBHOE TIPABO OKA3BBACTH CBOE BO3Ihii-
CTBle Ha NPaBOBYIO cPepy Kakb yIIPaBOMOUEHHATO,

19) Thering: Passive Wirkungen der Rehte BB ero Jahr-
biicher fiir Dogmatik Bd. X.

v

Takh 1 obg3anHaro. [lepoe cocramisiers akrms-
HYIO CTOPOHY TIpaBa, BTOpPOE- MAaCCHBHYIO. bbiBa-
I0T'h CllyYaH, KOI'la naccuBHoe jhiicrsie Ha croponb
00s13aHHATO CYIIECTBYETHh M OpOsBIsiercs 6es3b
aKTHBHArO, Korja u3pbcTHOE JMILO MIHM NMYILECTBO
NPHU3HAIOTCA  CBSI3AHHBIMM, XOTsI COOTBEBTCTBYyIOIIS
5TOH CBA3AHHOCTH AKTHBHBISL IIPABOMOYIS €llle He
BOSHHKIHU IUIM BPEMEHHO IPEKPATHIHCL. 1aryio
NPEIBaPUTENBHYIO MTACCHBHYIO CBSI3AHHOCTL — 110
mubulo IrepuHra—cosnaers u nroreuyHast oTMbTia.
OnHako HacKoIbKO Teopist [repunra kacaercs orwbr-
Ku, OHa He cooTBbTcTBYeT s rbficTBHTEIBHOCTH, NGO
C'b OMHOM CTOPOHBI OTMETKA HE TOIBKO CBSI3LIBACTD
MMYLIECTBO JOJ/KHHUKA, HO JA€Th TAKKE KPEIUTOPY
BIIOJNHE KOHKPETHBISI TIPABOMOUYIS,, KOTOPHIX'L OH'b
panpme He umbas: Cb Apyrod CropoHBI CBsI3aH-
HOCTb, CO3JaHHas OTMBTKOW0, BOBCE HE COBIA-
JAETH Cb TACCHBHOIO CTOPOHOK OyAyHIATO Belll-
Haro mpasa. Korma wnanp. ormbrrowo oGesneun-
BAETCsI NPUTs3aHIC Ha CEPBUTYTH, TO COOCTBEH-
HUKD OTHMB €llle HE IIOCTaBJIE€HDH BhH TaKOE MOJO-
jKEHIEe, Bh KOTOPOMDB OHB OyIeTh HAXONHTHCS TIO
OKOHYATEILHOMDb BHECEHIM CEPBUTYTHATO IIpaBa.
CBs3aHHOCTBIO, CO3j@HHOI OTMETKOW, Ofesneyn-
BaeTcs mnploOpbrTeHie way rorarienie npasa, HO
HE €ro OCYLIECTBIEHIE.

Hpyrie uscrbiosarenn 310 TPyIILL BHIATH
Bb OTMbBUeHHOM'S NPHTA3aHIL VCIOBHOE BEIIHOE
PaBO HaIp. YCIOBHYIO HIIOTEKY, VCIOBHOE IIPAaBO
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COOCTBEHHOCTH M T. . OTa KOHCTPYKUIA HNOTeu-
HOH oTMbTKM Gbuia panbiie TOCHOACTBYIOIICIO; OHA
UPHHATA HAIMHMD IPOCKTOML BOTUHHHAIO VCTABa;
u wh Howhilmel mwreparyph smepruuno samm-
maercs Pyrcoms 20). Thun ue menbe ona ne mo-
KeTb OBIThL TIPHU3HAHA NpPaBHILHOK. Korma mamn
FOBOPATH 00B yCIOBHOMD BELHOMD [paph, Mbi
MUMBEMB [IPABO CHPOCHTH, B YeMD COCTOUT ycio-
Ble, OTH OCYIIECTBICHIA KOTOPAr0 3aBUCHTT npe-
BpallleHie OTMBUYCHHArO Npapa Bb OKOHYATEIhHOE
n Gesycaosnoe.. Hann orshuaiors: B yCTpaHeHIu
NPEISATCTBIH Kb YYHHEHIIO OROHUATENLHON 3aITHCH.
Taxkums mpemsirersiens TonLKO MOKETD GHITH OT-
CYTCTBIE KAKOTO-THGO U3'h SICMEHTOR', TpeOyEeMBIXh
SAKOHOMD . AT OKOHYATEILHATO BHECEHIS, HaIp.
COTIACIS NACCHBHO 3aMHTEPECOBAHHATO MK dop-
MaIbHO nocrarodnaro rturyna. Ho sxementw opu-
AMYECKAro cocraBa, TpefyemMaro 3aKOHOMb - TiTsi
BOBHHKHOBEHISI BEIIHAro Ipapa, cyrh conditiones
juris, a He YVCIOBiI BE TEXHHYCCKOMD  CMBICTE.
Hpyroit Henocratoks atofi KOHCTPYKIIH COCTOUTD
Bb TOMB, UTO OHa HenpuMbHuMa Ge3b HaTSIRKH
KO BCEMB cayuasMnh orwbrokb.  YIOOHO-IH  ro-

®) Grundbuchrecht kw § 883 S. 113 caba., Ero-we Probleme
des Sachenrechts u.. Gruchot: Beitr. zur Erliut. des deut, Rechts
Bd. 46. Toro-mxe Barusna npunepmusanres Boehm: Das materielle
und formelle Reichsgrundbuchrecht. Anm. 1 k1w § 883. Stobbe —
Lehmann: Deut. Privatrecht Bd. [T, Teil 11 S. 230. TToxgpo6ueiit pas-
Gopbs oToll ‘Teopin ¢ ToOuKH 3pbHis repmaickaro yiojwenis oM. y
Bupwana yk. cou.. crp. 167-—176. -
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BOPUTE 00h YCIOBHOMD BelmHOMT —nparh, korma
orwhrko ofesneunBaeTes upHTAsanie HA YHUUTO-
ReHIe Karofl mbo salmcH, Hamp. Ha rorarieHie
ONUIAYeHHOH unoTeku? Bb npaxrHuecku naudonhe
BamHOM L ciyual ormbriu BL oGesneuenie npasa
COGCTBEHHOCTH 5T KOHCTPYKIiA Berphuaetcs o
CONCpRAIMMCS Bh HOBBHIINXD HIOTEYHBIX 3aK0-
HaXb—Bb TOMDb 4uCaxh u Bb HalleMs npoekth 21—
3aUPEHIEHIEMs BHOCUTH Bh HIIOTEUHYIO KHHTY [IPABO
COGCTBEHHOCTH MOXB CY CLIEHCHBHBIMD YCAOBIEM T, 1N
C’h HaYallbHBIM'B CPOKOM'B. Meskny Thynb o6esneuenie
NIPUTASAHIA HA 11PABO COGCTBEHHOCTH TTOCPEICTBOM
ormbrru  monyckaercs. Ecan orwbrtra costaert
YCJIOBHOE 1paBO COOCTBEHHOCTH, TO MEMRILY VKA3aAH-
HBIMH ABYMST IO TOMKEHIAMH TIOYYaeTCs HEpUMUPH-
MO€ NPOTHBOPBYIE, KOTOPArO pENAKTOPH HALLErO
yioxenist, noBuguMony, He sambriim. I napupii a-
IHUTHHK'D 9TOH Teopin Pykesb upitaercs 06o0iiti 510
sarpymuenie. Oubs rosopurs, uro ormbria, ofes-
[ICUMBAIOINAST [IPUTA3AHIC HA HIIOTEKY, HA PealbHyIo
LIOBHHHOCTD; CEPBUTYTDH H IIpodie jura in re aliena
€CTh (?) yCJOBHAS MIOTEKA, YCAOBHAS TOBHHHOCTD,
yCaoBHEIH cepBuTyTH U Tp. Takbh kakd oTMbTRH
COsNAIOTL BellHyo cBAsaHHOCTL (dingliche Gebun-
denheit), a BHecenubis BelHbIA npaBa Ha UYYKYIO
BELIb CyTh obpeMenenis Bemn (Sachhaftungen),
TO MEmny UpHpoold ThXB M Apyruxb  HETH

) Ipoexr® I'pamx. Va. k. Il e1. 97 (81 cpoxuoft peiakunin
npoekra cr. 838). '
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pasHUIlbL (Wesensverschiedenheit). CabjopareinbHo
orwbTKa MOKETH  yCIOBHO M Bb 113 BCTHRIX b
nperhaaxh  NOpoAaTh +h me nocrkicTsisy, Karb
oroHUATENbHOE BHECEHIE OTHXD npanb. Jlpyroe
b0 — TpaBo cOOCTBCHHOCTH. Ono paers  BCE-
oFpeMIonee, TOIHOE MpaBo  Ha  BEl, MERILY
hwh Kak®s oTwhTRa, 00esneunBalonan npuTisanie
Ha [paBo COOCTBCHHOCTH, BCCTIA naeth TOIBKO
OrpaHHUEHHOE PaBo Ha yymyo Bemb 1 crbrona-
renbHO uwbkern MHOE copepskatie n HHYIO IPIPOLY,
what caMoe TpaBo cOOCTBEHHOCTH. Orciona Pyren
rhraers TOMb BBRIBOAL  HTO Jormbrra O npash
COGCTBEHHOCTH HE €CTh yCIOBHOC [IPABO cOGCTBEH-
HoCTH, a HapasHb Cb ormbTRaMu 06h OOpeMEHe-
HiSIX'h — YCIOBHOC ofpeMeHeHIe . B pascymie-
pin Pyrca HEHpaBHIBHO TO, yTO CBSI3AHHOCTD,
coanantas OTMBTROIO TORIECTBEHHA €O CBSI3AH-
HOCTDIO BEIIM BB CUly HIOTCRH, cepBUTyTa 1
np. Cwona priossh  nprwbHEMO - CKasaHHOE HaMH
spiie 22) TO  TOBOLY TEOPIH lepnura. 11paso,
cosnannoe oTMhTRO0 HMbETh HEOIMHAKOBYIO ITPH-
pofy He TOIBKO Cb HPaBOM® cOBCTBEHHOCTH, HO
u co pehmu jura in re aliena, npioGphrenie KOTO-
pHIXD OHA oGesneunsaerb. Hume MBIl nonpodube
yKameMb, Bb UCME cOCTOUTD pasHuIla MEmHLy Hii-

v, — JNampuie Pyrca mieTd Orneps 2%). 1o ero

22y Cwm. CTP- 23
23) Othmep: Die rechtliche Wirkung der Vormerkung nach
Reichsrecht.

-

L

anhuiio oTwhTRa NPON3BOANTD o sxe nocabicTBis,
KaK'b OKOHUATEIBHOC snecenie oTwhuenHaro npasa
u npuTOMDL OE3yCIOBHO. EapucTBeHHast pasHulad
ta, urto oTwbIRa HE co3MaCTh pesyMIlH NpHHaL:
LeKHOCTIL paBa TOMY JHILY, BP [10aL3Y KOTOParo
ona crbiana. OnHaxo ormbTKa He TOJIbRO U
TPETHUXb AUILE, HO raloke Ul camaro ynpapoMos
yennaro ne umbernh TOTO sdderra, KaKb BHECEHIE
camaro rpapa. Ona Cyn1eCTBEHHO oTiugacTest oTh
OKOHUATEIbHATO supecenist 1o 1k, HoCa B CTBIAM b
i ThMB, 4TO OHA seeria nMbeTh XaparTeph BpeMet
Hoit MbphL.

Hamb ocraercs pascMoTphTh TPEThIO rpynny
Teopifi, COTIacHO ROTOPBIND [OCPELCTBOMD oTMBT-
kit mplodphTaeTCs ocodoe npaso, OTLhIpHOE OTDH
Gyiylaro BelHaro npasa. Tyrb mbiis pacxouITed
[0 BOMPOCY O TOMD, HTO cocTapiIsiet’h  COlepiRas
uie aroro HOparo Ipaba. Htkorophie  Y4€HBIE
yCraHapinBaloTh 0co0yI0 raTeropiio 1papk  Ha
npioopbrerie 1 OpUUHCITIOTE KD HITMh HIOTEY-
Hy© OTMBTRY. Taxt Duexuepycnp’), BbIPHIORE

‘Hil Kb CBOEMY COUMHEHIO Rechtsgeschilt, Bedin-

gung und Anfangstermin, —HOCBAMMACTD 0Co0y10
riaBy npaBy npio6phrenls (Erwcrbsberechtignug),
HpPU3HABAEMOMY UMD 34 caMOCTOSTEIbHBLIT  BILD

24y Cu, TaKKe Eneccerus-Lehmann: Das birgerliche Recht
Bd 1 S. 336, Crome: System  des deut. birgerlichen Rechts.
Bd. 1 § 33, Zitelmann, Internationales Privatrecht. Bd. 1I S. 5o ff.
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Hpaph, He UPHHALIEKAIIIH HA Kb BCIHBIMD, HIL KD
oBsi3aTelbCTBEHHBIML npaBaMb.  OTb  BCIIHBIXD
yru rpasa npiodphrenis  OTIMHAIOTCA ThMB, UTO
oI uwhioTH CBOHWE CONEPIKAHIEMT HE TrOCHOL-
CTBO HALDL BEIIBIO, 4 TOTLKO BOSMORHOCTH MPIOG-
phrenia npasa.”

Camp OHERIEPYCDh YKasblBaeTh, HTO  €ro
teopist npuMbHuMa TOALKO KB orabTRamn 0 1piod-
phrenin BElHBXh [PaBbh; TPHPOILL OCTATLHLIND
BHIORD OTMBLTKH opa HE OOBACHAETD.

[To yuenio Kosaxa®) ormwbrra C€O31aCTh HO-
BOG BEI(HOE NPABO, KOTOPOE CYINECTBYCTD Ha
psLy Ch NMPHTASAHIENT TAKME, KRAKD HIOTERA HA=
" pany Cb TpeGoBaHienb. Eio cBAsbLIBAETCA Bh M0db-
3y obesnednBaeMaro npuTAsaHis TO 1paBo  Ha
HEIBHAMMOCTD, NPOTHBE KOTOpAro OHa Hallpan-
dena, HO He camas HejpuanmocTh. Orwbria orpa-
HHUMBACTS TPABO  PACIOPIKEHIS COOCTBEHHMKA
(npe:inucHBacTh ey He whaarth), Kakbh cepBryTs
OrpaHu4nBacTh NpaBo nonpsosanis. Yuenie Kosza-
Ka Haxojurcsa BDL ThcHoil cpssn Cb  €rO cBOEOO-
pasHBLIMD B3LLIOMD Ha BEIHDBIA MPaBa poooie™),
Koroparo Mpl  3nbch  KacaThei  HE synemn. Bo
BCAROME  cayuab rpeicTaBienie O BEHIHOMD
upash, KOTOPEIMTB CBSSHIBACTCSA HE CaMail BCIHb,
a pyroc mpaso KpaliHe HCKYCCTBEHHO I HE"

25) Cosak, Lehrb. des deutschén biirgerlichen Rechts Bd. Il
Abs. 1 5. 54 :
%) VK. cod, CTp. T.
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COOTHETCTBYETh  TOMY, YTO Mbl  LPHBLINAIL Pas”
yubTh NOLL NOHIATIEM BENHATO 11pasd.

Jlpyrie yuenpie, Karb Haup. Erepn™), Tean-
pure?), 3eriaepn”) BUAATD conepskadie oTmbucH-
HATO NpaBa Bh CBS3AHHOCTH caMot HEIBHAKUMOCTH.
[lo uxb wnubHiIO OoTMbTROI0 CO31ACTC ocoboe
AKILECCOPHOE [IPABO HA HEABHAIMOCTE, ROTOPLINE ™=
O BEIpAMKEHIO 3eKiepa —TapauTipyercs yionies
TBOpPEHie 00E3IIEUEHHATO npuTszaHis 13 odpeve-
LeHHOH HesIKIMocTI. OTo onperbacnie, 10 Ha-
memy  muhmio, Hanboxke VAOBAETBOPHTEIBHO
pasplhmaers BOoNpoch O npupors  1oTeuHol
otvbtru. HeobxoanmMo TOJBKO gonbe Touuo Hop-
MyIMpoBaTh €r0 M yRasaTk KAaTeroplio BEIIHBIXD
1papb, Kb KOTOPOH NPHHALICHNTD orvbrra.

Bemarpusasch OAMKE Bb nocabacTsis unoTeu-
Hofl oTMbTKH, MBL BIGIAMbB, 4TO AHI1O, Bb MOIb3Y
KOTOparo OHO BHECEHO, gecomrbano npioophraers
WEUTO HOBOE, UEr0 OHO paHbpine He 1rhio 1 1ro
4r0 HOBoe HMbeTh HE TOJIBRO 9ROHOMUIYECROEC,
HO TAKKe IOPIITUECKOE 3HAUCHIE, COCTARIACTD IO
BBEIPAKEHIIO Ilurenpmana—ein rechtliches Konnen,
OuO COCTOMTH BB TOMb, U4TO CO BPEMCHII BHECC
hisi OTMBTKE CBSI3H MesKAy HpPHTA3aHIeMb 11 He1BH-
JKUMOCTBIO  Y/KE HE MORETH OBITh HApyIHeHa Hil
pacriopsiKeHisMy  COOCTBEHHNRA, HH ROHKYPCOMD.

27) Jaeger: Das Konkursrecht S. 188 ff.
28) Hellwig: Anspruch und Klagrecht S. 254 ff.
29) Sekler: Die Lehre von der Vormerkung § 13, L
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HU CMEpTHIo, HH jasHocThio. laroe mcrgnpeuxye
paBoMoulil 06e3neueHHaro oTMhETKOW, ,-»La'evT‘f: HaM'Db
[OJHOE OCHOBAaHIE YTBEP/KIATh, 4TO OTMhTKA 1o-
POJRIAETE HOBOE CYOBERTHBHOE Tpaso. o

OT1o npaBo nwbeTd aKIlECCOPHLIH xapal\lepnb,
oo mabécreurennno 10 Thxb nopb I/I/ HACTOJIBKO,
oKa ¥ HACKOJBbKO ThiicTBUTEIBHO 00€3IIeUeHHOE
umh  miputasanie. OHO He MOKETH IIEPEXOiuTh
orgbabno orb uputsisadis. [Ipu nepexonb npasa,
cozmpanHaro ormbrrow, Bvbert onp  oOesneven-
HBIMH  TIPHTS3aHIeMb PaBOUPEEMHIKT  HE ‘.MO—
sReTh ceparhes Ha publica fides HIOTEUHOI] I\H'H—
I, HE MOKETH TOBOPHTH, KOINA IPHUTA3aHIC OKa-
3BIBACTCSA HEOCHOBATENLHBINE, UTO OHT HOJAraics
Ha sanuch BhL wunoreunod wumrbk. Ero pulra‘hca
fides e oxpansiers, HO0 ARIECCOPHOCTS HIIOIGOLI—
Holt oTMbBTKH—esi HensMBHHOE CBOHCTBO, Cb KO-
TOPBIMb BCAKI HOMKEHH CUMTATHCH.

Haxonens ormbuenoe mnpaso ecth BEILHOE
IPaBO Ha HEABIKUMOCTH. Bonpocs o xopmmqecﬂr{on
IPAPOIE BEUIHBIXD PaBh M BB YACTHOCTH O KPH-
TEpIH sl pasrpaHudeHiss MXb OTDh 00A3aTeNbCT-
BEHHLIXD, BBI3BIBAETDH BDL JuTepartypbh KpymnHbls
pasHoraacist, pasfops KOTOPBIXH HE BXOIHUTD BT
wamy 3ajgady. Mel HasbiBaeM®s BelnHbMH Th sz}—
B4, KOTOPBIS HEMOCPEICTBEHHO INONUMHAITH HaMb
Berip. [logunuenie, o1HAKO, HE NOMKHO HernpeMbH-
HO COCTOSITH Bb PEATLHOMD FOCHOACTES Halh BEBIO
Bb 1baoMbs HMIM BB HU3BBCTHBIXH OTHOUIEHIAXD.
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Ono momers cocrosits w1, OIHOH TOABKO cBszan-
HOCTIL Benw, KOTOpast OTh  CBISAMHOCTH  BOLN
lAHHArO COOCTBEHHUKA BEIIH OTIHYaeTCs| ThMB, uTO
OHA HEPA3PBIBHO YKOPEHMIACE B'L CaMO]] BEIUH 1 BMh-
crb ¢b Hew mepexonnTn B npaBoByio cdepy
RaRAAro HoBaro npioGphrares. Kareropis seni-
HBIX'B TIDaBb, UMBIOUUXL  CROMMT COnepsRaHieM s
CBASAHHOCTL  Belw, BL HbMmenkol aurepatyplh
0003HAYACTCS VIaAuHBINT, Tepyunoms Sachhaftungs-
rechte. B1 pyceroi aureparypl coorsbrersen-
HBIH TEPMHHL ele He cosnan, K% oroii kareropin
HPHHAVICRATD HIOTERA, IPYHALVILAD H HHOTE-
Hast otmbTra. Mxn o6niee croficrso o CBSISAHHOCTH
BEUIM ¢b ubiabio ofesneyenis 00532 TeNhCTBEHHATO
HpaBa, HO BL TO BpeMsl, Kakh MIOTEKA I rpyHI-
WYIbIh 00€3NneUnBaoTh YXOBIETBOPEHIE JEHe RHA-
ro tpeGosania, otmbrra ofesneunpacrt, pioGph-
Terie, mambhenie win noramenie BEIIHaro npasa
Ha HeapwmnmMocts. JIpyras pasumia MEKIY HUMH
COCTOUTD BB TOML, UTO WIOTERA K TPYHIIIVIBT
MOTYTDH MMETh CaMOCTOATEIbHOE, HesaBHCHMOe OTh
O0€3MeUYCHHaro  umu TpeboBanis, CYLIECTBOBaHIe,
orMbTRa-Ke Beerma u opu BCEXDB oGcrosTenber-
BaXD coxpausers cBoi crporo aRIECCOPHBIH Xapak-
TEP'D.

Crasannoe wnamm o upupo1h unoreunoi or-
MBTKH npuBonutn Kb crbayomeny onperbiewio:
Hunomeurnon OMMIBINI0I0 co3daenics o0coboe axuec-
coproe  seiqnoe npaso wna HEOBUNCUMOCINS, K0UMS
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OOC3NCHUBACTLC AL AUUHOC UPUIMAIAHIC  H 1npLOGPI5-
MEHIC, USMIBHERLE WAL 102auLeHie  JPY200. 8eitnalo
npasa. Vzn sroro onperbaedis gormuecki peirte-
RaoTh BCh nocabacrsis unoreunol omwlriu: crap-
HIMHCTBO O0€3NeyeHHaro, npasa nepeirn nosgnthi-
IHHMH 3alIUCSIMH, €O TOJOKEHIe B KOHKYPCh u B

HenocTaTouHOMb Hacabicreh. Camoe npurssanie co-  ~

XpaHseTh CBOHOOA3ATENCTBEHHEL XapakTeps, 00si-
3AHHBIMT, K'b €10 YAOBIETBOPEHIIO OCTACTCS TEPROHA-
YaJdbHBIH JIOMKHUKD, HO OTBBTCTBEHHOCTDL 1€3KNUTT
Ha caMOi HEIBHKIMOCTH M KaskIblii HOBBIH 1pio6ph-
TaTelb TAKOBOH MOKRETHh OHIThL TPHUHVKIEHD [10-
CPEJICTBOM BEIHAIO MCKa JaBaTh CBOE coriacie
Ha BHECEHIE Bh MIOTEUHYI) KHATY OKOHUATEILHOH
3alICH, pas’h NPHTI3AHIE HA TAKOE BHECEHIE CIopY
HE IONIERNUTD. 3aROHOJATETh, KOHEUYHO, BOJEHD,
HACKOJIBRO 3TO HEe NPOTHBOPEUMTE 10pHIHUEcRON
NpHPO;rhE HHCTHTYTA, HHAUE HOPMHPOBATH 1OCTHI-
CTBIT OTMBTKH; HO IPH OTCYTCTBIM NOTOMKNTENbHBIX D
yRasaniil 5b sakowb a1n nocabicrsis mMoryrh n
TOMKHBL OBITL BHIBOIMMBI H3'h YKa3aHHATO HOHSTIS.

B% sarkmouenic namn ueotxommmo orshruth
Ha cabaywoomie aa Bompoca: [pumbunmo-nn gamre
onpenbaenie kb ormbrib BB embical repmancka-
ro Widerspruch, ofesneanpaionieli senipia mpa-
Ba OT'b NMOCTHBIACTBI HENpaBUILHBIXD 3anuceil B
KHUTH, M TOAXOAUTBL-IM NOIB 9TO orperbienie
orTMbTra BL obesmeueHie IEHEKHBIXb TpedoBa-
HIll (apectHas otMbTra)?

Ha tepsuiit Boupocs 1o namemy MubHio o1-
pbTh  1OKeHh OBITL JIaHhL YTBEPIHTeAbHBIH. Xa-
pakTeph oOesledeHHAro Ipasa  TYTh, [1papia,
copepiiedHo HHod, wbmn npu orwbrih BbL cMbI-
crb repmanckoit Vormerkung, uo nban wu cyni-
HOCTE OTMbBTRH BEL TOMB 0 Apyroms ciayuab ojna
M Tame: el O0E3NeUHBACTCA BEIHIHBIML 00pasoMb
TO 13MbHEeHIe BT, unoTeuHoil Kuurh, Kotoparo 1061-
BACTCH 3aHHTEPECOBAHHOE IHIO, IpHueMb 00es-
neyeHie Bb 00OHXD CIyUasiX® JOCTHIAeTCs ThMb,
YTO BB €ro  I0ab3Y  IOCPEICTBOMT,  OTMBTKH
CO3jlaeTCsl  HOBOE  BELIHOE IIPABO  HA HEIBIKH-
MOCTD.

Ha Bropoii sonpoct Mul, HAIPOTHBE, OTBETHM b
orpuitare’asto. Jlenesnoe Tpedomanie He ecTh
npirsasadie Ha npiodpbrenie, nswbuenic wan rmo-
TaiiieHle BelHaro 1pasa, OOe3IeueHIe KOTOPHIXT,
cocTaBasieTs  sagauy  unoreuHoit  ormbreu, Mo
vike BHIBAN, RAKh 1104b JIaBICHIEMD HHTEPECOBD
JHUYHATO KPEIHTa, 3TO 3aTPY/IHEHIE YCTpaHseTcs
NONOKUTENLHEIMD — IIOCTAHOBJIEHIEM'h  3aKOHA O
TOM®B, UTO 3aliiCh BDL HIIOTEUHOH KHHUrE 001 o0es-
MEeUeHIN JEHERHATO MCRA TPH IPEICTABICHIH OKOH-
yareabHaro phbuienis sawbrsercs cyneOHOO HIO-
texoo. I'hyn  campivbs  3Ta 3apHCh HOIyUYaeTh
cBOilCcTBO numoreuHoit oTrvmbrTry, 160 obesneynBa-
eTh nputTdsanie Ha npiodpbrenie wnnorexu. Enpa-
JH OIHAKO €CThb 10CTaTOYHBIA IHBHIBHO-IIOJIHTH-
4ecKld OCHOBaHIs I IIPEBpaIleHis apecra Ha

3
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HEBIGKIMOC HMYIIECTBO Bl BEIHOE NPaBo. DTHM D
HAPYINAETCH PABEHCTBO Wb HOJAOKEHIN  JHUHBIXD
KPEAHTOPORL M CO31AETCS L5 HUX'D NHITHIR MOTHBD
CrrbLINTE 110 BO3MOKHOCTH CO B3LICKAHICMb -~ XOTsl
6L 1BHOI0 pasopeHist 10TKHIKA, - uTO0b He ObITh
onepekaeMpMb ooxbe opruMh BhpHTEIEMD. Bb
TOKE BpeMst HET0OPOCOBBCTHOMY IORHURY obaer-
yaetTes: (MKTHBHOE OOpEMEHEHIe HEIBHKAMOCTH.
Mnoregnas oTwhrrRa 10KHA CIY/EUTH KOPPERTI-
BOWDL K TIPSIMOJTHHEHBIMD HAualadh HIOTEUHOI
CUCTEMEl, CPEICTBOML BAlIUTHL IIPOTHED €51 CYPO-
BLIXh nociabiersiit -1 roanko. llpesparuth ee Bh
MCTOUHIIK'E HEPAaBEHCTBA, 3HAUNTL IPhinTh 1po-
THB'L NPAMOrO HasHAUCHIS M OCHOBHOM IIeH 5TOr0
HHCTHTV T~ '

Aty i miiran.
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3aKkoHomaTefbHas MOCTAHOBKA UIOTEYHOH
OTMBTKH.

[Tocat crasamHaro HaAMH O 3HAUCHIHM HIIOTEU-
voft orwbTki, Kakh whpbr nporush  popMaTHIMA
MIIOTEUHON cucteMbl BIONHDE NOHATHO, UTO 9TOTH
uacTHTYTH BeTphuaercss BO BCBXH  HIOTEUHBIXD
3aKOHOATEIbCTBAXD, [OCTPOEHHBIX'D HA IIPHHLIH-
nax’h nyoaH4YHOCTH 1 pHecenis.”)

) Aurno-ascrpaiifickoil mroTeuHol cucremb Wl Takh  Has.

cucrent Toppenca, xorsi oHa ITOKOHTCSI HA COBCPUICHHO HULIXD
HauaTaxb, 4BME epMAHCKIN HIIOTEYHHBIS 3aKOHOUATEIhCTBA, TAKe
uspbeTens HHCTHTYTD OTMBTKH IOADL HaspaHieM:h caveat Cucerena
ToppeHca mnocTpoeHa I) Ha MOGHIMBALIN HEIBHAUMOCTH M0CPEL-
cTBOMT BhdauMm yiaocTopbpenis (certificate of title) 00B est xOpHlE-
YeCKOMb TONO0EHIn, Hrpawmaroe b 060porTh poin cypporarta caMolt
HEABHAUMOCTH, C'b COOTBBTCTBEHHBIMB NPHMbBHEHIEMD Kb HEMY Ha-
warb o BrabHIM IBHAKMMBIMG HMYNIECTBOMB H 2) Ha YUaCTiH rocy-
japeTsa BhL MILB ero oprana, perHCTpartopa, BL BO3HHIKHOBCHI,
nepexonh M rnorauedis mpash Ha HEABMKAMOCTH, HPHUEMD FOCY-
AapeTBO IPHHUMAETh Ha ce0s MMYIECTBEHHYIO OTBHETCTBCHHOCTH 32
BeSKIf yepob, NPHYMHACMBIH xosbpieMs Kb COJIEPIRAHIO HIOTEU-
HACO peecTpa M BBUAAHHATO YAOCTOBBpEHIA. Cauplil peecTpd He IIy-
6.1¥9eH’b,a IOCTYICH'D TOJRKO JUIS 33THTEPCCOBAHHBIXD JIHID. Orubrra
(caveat) mpw oTofl cucremb umbeTd COBEPIIEHHO HHOE HasHaueHie. Ko
HIOTEUHOE YYpejijenie IPeXyIpeRAacTCs o COBBITISIX b, KACAIOIHXCH
nepTHhHKATA ¥ CONPAKEHHBIXD Ch OMNACHOCTHIO Al €r0 Cco0CTBCH-

g
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Mot abficrsyiotnxn  3alaiioesponeickiuvh
3AROHOJMATCIALCTBOM T, Mbl OCTAHOBHMCH TOJILKO Ha
TEPMAHCKOME 1T aBCTPHICKOMT, 1O panbiic Hpo-
ciimt Obracti BapIg 1L HA  OCTAHOBRY  BONIPOCA
oG oTwBTRE BH npyveckonn upasht), nocaymis-
HieMh  00pasiloM® LIt DOABLNIMHCTBRA  APYITXD
BAKOHO1ATEILCTE L.

[Tepsoe ynouunatie o yuporecranin® MuseTph-
yaewn, 3L UIOTeUHOM s yeTarh s, cvBepeHnaro rep-
norersa Cuaesin® oTh 4-10 aprycra 1750 roia™).
Boabe noapotuuist viasanist coleprarts Hnored-

Huka Hanp. 001 cro yrpath, o nepenraul ero 3-uy amny Hesn rc-
peneccHist Ha Hero npamph n T. noi. Berbicrsie caveat mnoreunoe
yupeskiiciie 00s3aHo 1Lt upioctanasausath agsuibinns saumen
Kacaonlisicsl HeABIGKINOCTI TLTH na3sbmats o, sagnupiuiee caveat
M BBUAKITIATL BD Teuenie onpexbiennaro cpoxka HPELBARICHIA ML
nexa. loapoduoctn cx. v Brickdale  Registration of titde to land,
Jvanowitsch: Des Systemes hypthécaires bas¢s sur de livres fon-
ciers, Zeerleder: Englisches Grundbuchrecht.

3Ly Farster: Preussiches Grundbuchrecht § 3, Dernburg und
Hinrichs yr. cou. Bd. I crp. 345 cab:, Biermann yx. cou. § ¢ n 2.

32) § 32 sTOro verapa riaacuHrn: ,Wenn sich begiebet, dass
eine Forderung noch nicht eingetragen werden kann. weil sie in
quali und quanto nicht ausgemacht oder deshalb in lite befangen
ist; =0 liget demjeningen, der dergleichen Praetensiones hat ob,
solches dem Gericht anzuzeigen und zu bitten, dass, ehe und
bevor dieselbe ausgemacht, nichts zn ihrem Praejudiz in das
Grund- und Hypothequen-Buch eingetragen werde, welche
Protestation dann das Gericht dem Grund- und Hypothequen-Buch
und denen daraus ertheilenden Scheinen inseriren muss, allermas-
sen dadurch das Recht desjenigen, welcher die Protestation ein-
leget, ungekrianket bleibet, mithin auch wenn jemand derselben
nachher  seine Forderung in das Hvpothequen-Buch ein-
tragen lisset, dennoch keinen Vorzug haben, - sondern vielmehr
nachstehen muss*
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Heift Yerawn 1783 roaa i oomiee [Hpyccroe aevcioe
npago. Ormbrin lonycraores  BL o odesnevenie
BEIIHLIX'L [IPABD, KOTOPBISL HTOUEMY-THO0 ~~HC3an-
CHMO O1'L BOJH VIIPABOMNOJIHOMOUYEHHATO-——€IIC HE
MOTYT'h OBITh BHECEHLI BhL HIIOTEUHYIO KHHIY, a
TaKke BbL  o0esleveHie  BO3pakenlil  npoTHBD
HENPABHIBLHLIX'L  3aiuce, HO He IOIMyCKaloTesd
BL o0esmneuenie nuaunxt, Tpecopaniil. Ha paiy b
UIIOTEUHOI OTMBTROIT  CylIecTBYIOT €lle sanpe-
tuTeapHus  (protestationes  de non  disponendo)
M CHpaBoulbls, HMBIONGS COBEPIIEHHO HHOM Xa-
parrepn. JIbitcrsie nnoreunoil HnoTeKi COCTONTD
B COXpaHeHin status quo B'L [0aB3y  00€3NCUCH-
HAro, Takh uTo pagbHbBHmig pacnopsimenis coGer-
BEHHHKA Ha 00E3NEUEHHOE [PABO HHKAKOIO Blisi-
HiZ HC OKaspBaloTh. BHOCHTCS oTwbria TOJALKO
Ha ocHoBaHiu cynednaro onpexrbicuis. [pyceniii sa-
KOHD 5 Mad 1872 roja o npioGpbrenin npasa coo-
CTBEHHOCTH npHOasiah OTMBTKY Bh odesneuneuie
JUUHATO TPHTSH3AHIsT HA BEUIHOE NPaBo (Bb 3aR0-
wh yrnomuHaercs TOJALKO O MPHTHA3AHI HA 11PABO
COOCTBEHHOCTH, HIOTERY W IPYHAIIYIH1H) I 101V~
CTUI'L BHecenie OTMEBTKH [0 cOTIamieHlio Ch rac-
CHBHO 3aHHTEPECOBAHHBIME. BL NPyCcCROH direpa-
Typh 1t npaktuxb npeobaanaro Bosspbmie  dTo,
ormbTra yeaosHo 11poussouTh Thke nocabicrsisd
KaKkh OKOHuarelbHoe pHecenie. HbroTopsist 1opu-
CTHl Cb 9TOK0 KOHCTPYKILEK HE COIAIaInCh,
yKaselBas Ha TO, 4TO IPABO, CO31aHHOE OTMHTKOIO,
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BO MHOUHX'L  OTHOUHICHIAXT, BOBCE HC COBNATACTE
Ch  BENIHLIMB  [PABOMD, BHECCHIE KOTOpParo e
odesneunBaeTcs, uTo npespaiiciie oTMbTRH Bb
OKOHUATEALHYIO 3a1THCH HE HPOHCXOITE  IPSO jure,
Rawh npu veaosit #or. L Ol BISTH Bh OT-
wbTh cyiefHoe 11 10TOBOPHOE  RBAIH(HIUIPO-
BaHHOE 3arperiieHie. Borpocth 06 apectHod o1-
whrkh BO3OVIR1AAT,  HECKOHUAEMBIS  PasHOLIACIH,
CVIIHOCTH KOTOPBIXL HaM'bL  Vike uswherna, noxa
3akOHb 1883 ro1a ne nonomKiib KOHEIb 3TOMY
CHIOPY  KATErOPHUYCCKHMD  HOCTAHOBICHIEM b, HTO
apecthast oTMbETRa MOKeTh ObTh sambHena nnore-
KOI0 Ha OCHOBAaHI cyi1edHaro phietis co crap-
INITHCTBOMT €O BpeMenu pHeceHis orwbrrin Do
nrork croabTHANO  PasBUTI HPVCCROE 3aKOHO A~
TEILCTBO BLIPAOOTANO JIBA BILLA HITOTEUHBIXD OTM -
TOR'DL (XOTS BTh CaMOMDB 3aKOHbL MEHILY HHMH HE
NPOH3BOIHTCS CIPOLOE pasdndie): 1) b obesneueHie
BHECEHHArO I HEBHECEHHArO BenHaro rnpasa
OThL rocabiacTBiil HeNpaBUALHLIX'B 3anucel 2) Bb
oGeslieyenie JHUHATO TIPUTS3aHIsl HA BHECEHIE HIH
noramienie BemHaro npasa. Bubert ¢bn M ono
V3aKOHWIO TpEBpallledle apecTta Ha HEABWRHMOCTD
Bh oTwhrKy 00b obesnedeHin Oyiayuiell cyi1eOHOH
HITOTEKH.

Hauazna npycckaro npasa IokKa COCTaBIAIOTh
nocabinee cnoBo BbH Borpock o6n orwbrrb. Ho-
philins  3aKOHOJATEIRCTBA 1 3AKOHOJATENbLHBIE
MpoeKTh, KpoMb HBKOTOPHIX'E  TEXHHMYECKUXD

ot
R
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YCOBEPHIEHCTBOBAHLH, Kb HUMD HHUETO HE rpnoa-
BUTH.

Cocrapirren 1epparo 1poeRta repMancraro
rpai1aucKaro Y I0KCHIA NPEAoNarant Jame sep-
HYTHCH Kb Hauazamn Ycraa 1783 1oda. Oun

. o
vaHH_IlI/IHIaHbHO orpepriu OTM'{}TI\'y BL  O0e3rieye-

Hie IMUHBIXDL LpHTs3aHill, Kakb aHoManiio, Hapy-
HIAIONLYI0 HEOOXOMANMYIO TPaHb MERILY  BEHHBIMMI
i oamusniin npasasin. B ocbfierBrreansHocTin

FOBODHTCH B MOTHBAXD *7) Kb [I€PBOMY IPOCKTY -
HErNoCpeICTBeHHasl IIPHUKMHA  ONACHOCTH  ACHHTD
ne pb npuununh pHecedis, a Bb TOMB OOHIEMD
noi1oskenin, uro Abiicreie  0043aTEILCTBEHHBIXD
[paph NPOCTUPACTCs TOILKO HA O0A3AHHATO. [pun-
[AITb BHECEHis TyT'h-—Hapasub Cb HPHHUMIOMD
TPALHILIN OTHOCHTEILHO JIBIRMMAro  HMyHecTba—
pwbeTh AMIIb TO 3Hauesie, uTO OOABAHHLIN, pac-
HOPSAMBIINCE  TIPHHALIE/KAMUM D €My 10 KHITB
[paBoMb Bb MO3B3Y TPETHATO AMIIA, JIUIICHD BO3-
MOKHOCTH  VIOBJAETBOPHUTH  TIPHTs3aHIe  CBOEIO
KpeluTopa 3arlioueHieMb Cb HUMB BEIIHALO 10-
rogopa. Bb ofiacrTi TIpaph Ha IBHAHMOC HMylie-
CTBO TOTD, KTO He o0e3lnednTh ce0b 10Ir0BOPHBIMD
nyTeMh  OCYIIECTBJIEHIE — CBOETO  [papa, MO.db-
3yercst TOABKO ThMII Whpamir 3aluTBl, KOTOpbHIA
npe1ocTaBIfeTh eMy IPadiaHCKId [pouech Bk

) Motive zu dem Entwurf eines biirgerlichen Gesetzbuches
Bd T S0 241 ‘
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Bl apecra 1 npemBapHTelNLHATO  MCIOJHCHIA.
B odaacrtit npasns Ha Heasmkmumoe nwhHie mu-
CTHUTYTEH  OTWBTKM  MOI'L-OLL  CAY/RHTL  OCOOLIMT
CIIOCOOOM'L  3AlTH, HO HE TIOTOMY UTO TYTh
OLIACHOCTL HpaBOHapyriueHis Goabe Bemwra, a uc-
KIOUHTEIBHO TOTOMY, YTO HIIOTEUHas KHura dai-
THYECKH OTKPBIBAETH BO3MOKHOCTH TAKOH 3anmcu.
ITpusnars ke moTpedHOCTL BB TAaKOH  ycHIeHHOM
sainTh whTh ocHoBanis. Harporuss u 81, odaactu
upaph Ha HEIBHAMMOE HMVIIECTBO 3adoTta 00T
o0esneyeHln OCYNIECTBICHIST CBOErO npaBa doro-
BOPHBIMDL NIYTEMB HIH HHHIMT CHOCOOOML J1€HKUTD
npesie Bcero Ha camoMs kpeiutoph. Cayuau, Bh
KOTOPBIX'h OHB IMIIEHh 3TOH BO3MOKHOCTH, UPE3-
pblyalino phianM u BB 9THXB CAYUYAAXTD  3aAKOHL
Brioanh  yropieTBopsieTs TPeGOBaHIIMT, ClpaBel-
JHMBOCTH, J0OTIYCKas BHECEHIE sarpelleHis H apecrta
Bh nopsairk odesneueniss mcka“.

o stume coodpamkenisis IPOEKTDH NIPH3HACT D
TOJBKO OTWBTRY BB OOesneueHie yike CylIeCTBYIO-

IIIHUXb BEUIHLIX'DL IpaB’b [NPOTHBDL BO3MOXKHBIXb I10-.

crbucTBifl HenpaBuabHBIXL 3anucell BL UMOTEUHO!

kuurb. Tlpertomeniss npoerta Berpbrianm npysk-

HBIH OTHOPH CO CTOPOHBI KPUTHKH I [IOYTH €1HHO-
DJIACHO OTBEPIHYTH BTOpOIO Kommucciero. [Tocakn-
HssT BRICKA3aJ1ach 3a JOUyNeHle OTMBETOKB BbL
o0esneueHie JIHYHBLIXD [PHTA3aHIH, Ha3BaBb HXD
Vormerkungen, HO BL TOske BpeMs COXpaHWIa H
Apyroit Buab OTMBTOKB BB obeaneueHie CHOPOBD

e R S ey
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OPOTHBL HEIIPABHILHBIX b 3aITHCEil 110:Uh HAZBAHIEM b
Widerspruch, xoropmiit Tpantyercs BB 3akonb
Kak'’h CaMOCTOSITEIBHBIH HHCTUTYTL. flcHOEe pasrpa-
HHYEHIE 3THXH JABYX'H BHLOBD OTMBTOKD B'h TEPMU-
HOTOTHYECKOM'h OTHOMIEHIH COCTABIsACTh LIal"h Bile-
peilb, HO HOBaIO OHO HHYEr0 HE BHECIO, TakD
KaK'b 9Ta pasHUla YIKE paHblile NPoBOIHAach Broanh
cosHartenpno. Ortmbrra, Kakds 11 BB IHIPYCCROMb
npash, BHOCHTCS Ha OCHOBaHIN LI Cy.le0Haro
onpenbaenis wiu coraamienist. Borpoct o opuin-
UeCKOH KOHCTPYKIIHM, HECMOTPSi Ha MHOKECTBO
OBIBIIMXD BL BUAY BTOPOH KOMMHCCIH HIPeLIOKE-
HI, ocTascs OTKPBITHIML. COCTABHTENM  VIOKEHIs
nopbumian  mepeunciauTsh BbH 3akoHB  OTIBIbHBIA
nocrbacTeist  oTMETKE, PYKOBOJICTBYSICEH  OIHIIMHI
TOJIBKO MparkTHYeCKUMH cooOpakenisivit. Ilocahi-
cTBIsE OTMBTKYM TpOsSKaro poa:

1) BCch mosawbiimiis pacnopspreHis, HACKOILKO
OHH TpOTHBOphBYATH OOE3NEUEHHOMY IMIPUTI3AHIO,
HeTBUCTBHTCILHEI,

2) OyAyILIeMy BEIMHOMY - IpaBy odesleull-
Ba€TCA CTapUIMHCTBO Ch MOMEHTAZ BHECEHId OT-
wbTKH,

3) otmbuennoe npurasanie Bb KOHKypch w
IIPM  HEJIOCTATOYHOCTH  HACKBICTBEHHOM — Macchi
NOILIERHTD OTIBILHOMY V/IOBIETBOPEHIIO HapasHb
C'h BEILHBIMH [PaBaMU.

YaoBieTBopeHis O00€3[1eUeHHAr0 IPUTA3aHIs
VIPABOMOYEHHLIH JOMKEHH HCRATL  OThH  HENo-

g AN

< +
BUETHOTERA |
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CPEICTBEHHAIO IOLKHHEKA, OTDL HOBAlO-Ke Hpl-
ob0pbrarens HEUBUANMOCTH OHB MOKETH TOJALKO
TpedoBaTh HBABICHISI COIACls, HACKOJILKO TaKo-
BOE HEOOXOIMMO JUIst BHeceHsl. T eucHie 1aBHOCTH—
MOTacUTENbHON u npioGpbrarersHol-—Ipiocrana-
BanBaetcst ortmbrkolo BL  cmbicah  Widerspruch,
ormbTRa-Ae, 06€3NeUHBAOLIAsT IMUHBI IPUTA3AHI,
HE OXpaHsgeTh OTUX'b HpHTI3aHii orb hiicTBis
nasHocTH. [lo Bompocy o npupont apecrnoit or-
MBTKH  repMaHCcKoe 1paBo OCTAI0CH Ha 1OuBh
npycckaro saxkona 1883 ropa. Cr. 932 Ver. [pamct.
apolecca II0CTAHOBIACTh, 4TO APeCTh Ha HEIBU-
FREMOCTL  COBEpUIAETCsl TIOCPEACTBOMT, — BHECEHIs
KPERUTHON UIIOTERH, T. €. HIOTERHN 00eseunBaoeH
Oynyiee TpebosaHie BL cyMMb He Bhie Toli, B
"ROTOpOH Hanosens apecrTb. Paswbps rpedosanis
onperbisiercs 10 NPEACTABICHIN OKOHUATE ILHAIO
cy1ebnaro phuienis.

Kakb OOHIKHOBEHHO ObiBacThb [pH  Kasyl-
CTHYHOCTH 3aKOHa IIEPEYEHL Bb TEePMAHCKOMD
YIOKEHIH OKA3alCs AAIEKO HE HCUCPIBIBAIOIIM b
M OTCYTCTBI€ ONperbIeHHOll KOHCTPYKIUH HITO-
TeuHoll OTWMBTKH nopomiaeTs GEe3KOHCUHbBIS pas-
"HOIIACIA, MPOAOMKAILISCT 10 CHXB 110PDh, HE
«CMOTps1 Ha oOuile KOMEHTapieBs U MOHOrpadiii,
MOCBAIIEHHLIMD UXB pasphmieniro. Mbl kochuemcst
TOALKO OJHOTO W31 CHOPOBD, umbomaro mpusH-
LHUINANBHOE 3HAueHie, a HMEHHO BONPOCA O
npumbrenin kb otmbrrb publica fides unoreunoit
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rur My, Ous co0CTBEHHO  paciiajaetTcs Ha [1ba
Botipoca; 1) whaaern-im orMbrka CyllecTBoBaHle
00e311eYEeHHaro MPUT3aHist 10CTORBPHLIME U 2) OKa-
3pBaeTb-IM Ha OTMETRY Kakoe-1u00 BIsAHIC He-
HPABHILHOCTEL  CONEPIKAHIA KHHUIHM BO BpeMs es
precenist? Koria nanp. BMbcTo HIIOTEKH BB 3000 PyO.
OIIGOUHO  BHECeHA WIIOTEKa BB 300  pyo,
a nocrk wes orwbrra BB o6esrieueHie NPUTA3AHIA
HA IPYTVIO MIIOTEKY, BO3MOKHO-IH HCIIpABICHIE
OMINOKKM CO  CTAPHIMHCTBOMD I1€pelb OTMhTROI?
[To nepromy somnpocy pashoraacist Hbre. Beb npn-
3HAIOTD, UTO BT BHIY aKIECCOPHAIO XapaKTepa OT-
METRH est cylecTBOBaHie 3aBHCHTDL . OTh Ihict-
BUTEILHOCTH O0€3IeUeHHaro IpuTasaHis, HO He
HAOGOPOTDH; OHA HE OKAa3blBAETDb HHKAKOTO BIisfHIA
Ha cuny npursasanis. Cb TOuku 3pbHiA TEXB, KTO
BILTUTH BB OTMBTKE yCI0BHOE BHECEHIE BEIIHArO
npasa, rakoe pbhienie Borpoca He nociabuosa-
reabHo. Ecan orwbrka npespamiaers npHTssadie
Bb BEIIHOE IIPABO, OHO 10JURHO OBLIO-OBI T10J1L30-

Barnest BChMu BRITOZaMH nyOauMuHON BEpHL uIO-

teuHoll kuurun. Pykers ), MOBHAMMOMY, I CKIO-
HAETCS Kh TaKkoMy phiienio, HO OHBb BLICKA3bi-
BAETCA TARDB HEONPEABIeHHO I HEACHO, UTO TPYIHO
CKa3aTh, KaAKOTO OHDL TPHICPKRMBACTCS MHBHIA.

#) Strohal: Kommt dem Vorgemerkten der offentliche Glaube
des Grundbuches zu statten? u  yKasaHHYI0 Yy Hero Bh IEPBOMD
npuykyaHiy INTEpaTypy BOIpocCa. S

%) Grundbuchrecht erp. 152 § 3-aa.
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lo sropomy Bonpocy wwbuist pacxomsrcs.
OnHH yTBEPHIAIOTS, YTO HAYANO MYOIMUHOR BhpLI
Ha OorMbueHHOe TpaBo He pacnpocTpaHsercs,
JApyTie, HATIPOTHR'D, HE NPH3HAIOTH Bb HTOMD OTHO-
IICHIN Pa3HHUIBL MEHILY OTMETKOIO I OKOHuaTemlh-
HBIMH BHECCHIEMB, TPETBH, HAKOHEIh, PasiHuaiTh
OTMBTKH, BHECEHHBISI 110 COMMAINCHIO Ch MACCHBHO
3AHHTEPECOBAHHBIMD U 10 cyAeGHOMY onpenbieHio
pPacnpoCTpasssi nyoauMuHyo Bhpy unoreunofl wumru
TONbKO Ha 1epsylo. o wmamemy wnubaiio ormbr-
KOIO CO3MA€TCsA HOBOE BELIHOE MPABO, HOBOE Ofpe-
MCHEHIC HEIBHKUMOCTH, KOTOPOE MPH OTCYTCTBIM
HONOKMHTEIPHATO yKa3aHIsL Bh 3akonb j10kHO BB
TAROH-/KE CTEIEHH MOMBL3OBATHCA BBHIIOJIAMH  [1VO-
JMYHOIT BEPHI, Kakh OCTAILHBIS 3aKOHOMBPHO BHE-
CCHHBLA Bh HIIOTEYHYIO KHUIY BEUIHBIs ripasa. Hinke
MBI YBHIMMB, 4TO Takoe phiuenie Bonpoca oiHako
HECTIPABEIIMBO K HEBIeCO0TPA3HO, U IOTOMY J10:17k-
HO OBITh OTBEPIHYTO MONOKHTENLHBIM D 3aKOHOM,

Agcrpifickoe ™)  HnoTeuHoe  3aKOHONATETH-
CTBO PAa3BUJIOCH CPABHHUTEJIBHO PaHO M BL Hayarh
19-r0 cToxbTIs IpHHAIEKAIO Kb Hanborbe mepe:io-
BEIME BB EBpon. Ono yixe Torna otnuuanocs crpo-
TMMB TIPOBEICHIEMb [TPUHIIMIIA, YTO BELIHLIA 1paBa
Cb  00A3ATENBHOIO CHIOK Ui TPETBHX'b AHIIL
npio6phTaloTCs TOIBKO MOCPEICTBOML BHECEHIs, U

%) Exner: Das oestreichische Hypothekenrecht § 25 n §§ 28—
32. Burckhard: System des oestr. Privatrechts Teil III §§ 1891 190,
Pitreich: Das allgemeine Grundbuchgesetz (Commentar) § 35 cTp.

A
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LWHIPORUAML  LpUMbHeHIeM s Havgana nyoanyHol BLpbt
urnioreyHolt kunru. Heyausurenbno, yto Ha mnpak-
THR'E BECBMA paHo onyiarach I1MoTpeGHOCTL B'hb
MEpax’, IPOTHBHL OMACHOCTEH, Ch KOTOPBIMH CO-
[PSIREHD 9TH Havada, M 4TO TaKUM'b HMEHHO Iad-
JATHBOMB W TYTH SIBIICH MHCTHTYTH HIIOTEYHOH
orwbkrri 7). Apcrpilickiit sakous pasamuaerh oT-
whTRy BB rexunyeckomb cmbicah  (Praenotation,
Vormerkung) ot Takns  HaswiBaemoit  sambriu
(Anmerkung), 3azaua KOTOpOH COCTOUTH Bb Oria-
IIEHIH YePEe3h 1OCPEICTBO MMOTEUHON KHHI'H BCs-
Roro  poua cpbiabHiif, 3aTpordBalONIUX'b  IOPHilH-
yeckoe rmoaozenie Helpiwnvocti. I[lpexvers sa-
MBETOKD COCTABISAIOT 3alMCH, Kacaiollsacs I1paBo-
CHIOCOOHOCTH COOCTBEHHURKA HEIBIKUMOCTH, Orpa-
HIIYEHIS €ro IpaBa PaclopsiReHIs, CyI1eGHBIXD ClO-
pPOBh OTHOCHTEILHO CVHIECTBOBAHIS HIH CTAPILHH-
CTBa& BEUIHBIX'h IIPaB’h Ha HEIBIKIMOCTE (Streitan-
merkungen). Orwbrromw obesneynBaOTCs TOJLKO
npurasanig Ha npiloopbrenie, mswbHenle wuam I1o-
ranieHle BEUIHBIXhL IIpaBk. Bb 0coGeHHo immupo-
KHXb pasmbpaxt Bb ABCTPIM  IIPAKTHKOBAIACH
orwbrka 00b unorexts (Plandrechtspraenotation).
‘Lo unoreunaro sakona 1871 roja, CVIIECTBEHHO,
npeodpasoBaBllaro HIIOTEUHLIE NOPAIKY Bbh AB-
CTpiN, Kamiblll THuHLIT KpeauTops HMbIh 1pano

~ ¥ Tlo Bompocy 061 ncropin oTywBTRM BB ABcTpin cM. Johanny
Geschichte und Reform der oestr. Pfandrechtspranotation, Exner:
Das Institut der Pfandrechtspraenotation in Oestreich.
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HAd OCHOBaHINM IOKyMeHTa, O00JalaBlare 1o Tor-
JAIIHAMD  TIPOLIECCYANbHBIM L 3aKOHAMD  CIHIOI0
MOJTOBHHBL [IOKA3ATEILCTBA, TPEOOBATL BHECCHIs Bh
HTIOTEYHYIO RHHI'Y OTMBTRH 001 mnorexh, 1py-
FUMH CIOBAMH, RaMABIH JHYHBIR KpejiuTop h, Ha
OCHOBaHIM  IIPOCTOTO  JIOJATOBOTO  06A3aTEIbLCTBA
Mors cebb cospaBaTh HIOTERY. 3akouth 1871 roja
MOJOKIIL 9TOMY KOHel'h. Coran. § 36 ormbrea
B O0esledexie HIOTEKH JIOMYCKAETCS TOILKO Bb
TOMB cayyak, woria jgoctaTodHo yiocrosbpenr
Kakb TpebdoBaHie, TaK'b W THTYI'B s HIOTEKH®,
Teneps cibropaTeabHO MpeAMeTOM s HIOTEUHOH OT-
MBTRE MOTYTDH OBITL TONBKO TaKis TpeboBaHis, Bh
MOIb3y  KOTOPHIXDL JOIOBOPOMB  HIM 3aKOHOMS
YCTaHOBJIEHA HIIOTEKa.

lpupona unoreunot orwbrkn Touno onperk-
JeHa sakoHopareieMb. ,Beskas ormbrra—ropo-
purcst Bb § 40 Mnorewynaro sakona—ycradanpin-
BaeTh mnpioOpbreHie, ITepeHecenie, OrpaHHdeHie
MAM OTMBHY BelHAro mpasa, JHMIbL [OLD yCia0-
BieMb uxb onpasiatis (Rechtfertigung) u 81 Toms
paswbph, Bb KoTOpOoMB nocrbiyers onpasnamie®.
OTa u parb apyruxts crarelt %) me ocraBisoTh
COMHbBHIA Bb TOMB, 4TO OTMETKA pascmaTpubaetcs
KaKkh YCIOBHOE BHECEHIE, KaKb epBast CTaiisi npo-
HEILYPHl BHECEHIS, J0BEPUIEHIEMs KOTOPOH ABAsSETCS

%) -Cu. manp. Aperp. O6nr. U'paku. Vaom. §§ 438, 438, 453, u
Unoreunsrit 3akons 1871 r. §§ 46--51.
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onpasiadie, T. ¢. IpEICTaBICHIe OKABATCILCTR D
HAIMYHOCTH (OPMALHLIX: YCIOBI st  OKOHYA-
teabHoil 3anuncn. Ormbrra moamemnTh ThMb-ke
[paBuyaMb, Kakb 1 OKOHUATEIAbHAs 3aMHCh, Cl TOK)
TOJLKO PasHHUIEI0, 4TO HLKOTOPBIST (opMaibLHBIs
VCIOBIA Ul BHECEHIST BEUIHAroO IpaBa OTCYTCTBY-
01b. OHa BHOCHTCSL Ml HA OCHOBaHIM CyupeGHAro
onpebieHis iy 110 COrIaIeHiio ¢h T0JKHEKOM D,
HO 110 O0UleMy TPaBHIY TOIBKO MPH HATHUHOCTH
CHEeLIAIbHATO THTYIA LISt BHECEHIsI BEIHArO NpaBa.
OTp 2T0r0 npaBmia 3aKOHhL OTCTYNAETCS Bh Oll-
HOM TOJIBKO OTHOIIEHIN, 10Ty CKasgoTMBTRY yemon-
HOH HMIIOTERH HAa OCHOBAHIM HEOKOHYATEILHATO
cyjiebnaro phuieHis WM ILIATERHAIO NPHKA3a,
KOUMH TPUCYAUIEHO jleHekrHoe TpeboBalle, He coe-
AHHEHHOE Ch JIOrOBOPHOI HIOTEKOI0. THTyloM®
BDL 3TOMB Cayuab caymuTs camo cyneGHOe orpe-
abaenie.  Ortwbrea  sambusiercss OKOHYATENLHOIO
3aMWCHI0 110 NpEeNCTaBJIEHIM BONIENNATr0 BhH 3a-
KOHHYIO cuay phiuenis, KoTopoe 1o aBcTpiiicKums
3aKOHAMB A€Th KPEIUTOPY NpaBO HA CYICOHYIO
unoreky. Hamosenie sanpernenii win apecra, Ha
HEIBHAKUMOE HMYIIECTBO [OKHHKA BB NOpsKE
o0esmeveHiss ICHEKHBIX'B  MCKOBDL  (einstweilige
Verfligung) apcrpifickums  ycraBomnh He  10mMy-
CKACTCs M Jajke NpsSMO sanpeniaercs *Y).

) Cum. Ascrp. 3axons 27 mas 1896 r. o mopsinkh BabICKAHis
u oGesuevenia §§ 374, 379, Schuster u. Bonnot: Qesterreichisches
Civilprozessrecht § 82, 84 1II, g6.
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Juwo, »b noan3y Koroparo orwmbrra paece-
Ha, uMbeTt BelHoe HpaBo IOJIL OTJIATATElLHBIM L
ycaopiems. Jlanprubilmis pacnopsikeHis 10mKHUKA
HACKOJBKO OHB KONTHIHPYIOTH Cbh OTMEBUEHHBIM D
NpaBoOMb, COBEDIIAIOTCS IIONL  OTMBHUTEIBHBIM
veaosiembs. Omnpapianie n crbayomiee 3a numb
OROHuUaTeNLHOEe BHeceHle nbiicTByIOTH ex tunc,
i nvbioTs 00paTHYI0 CHIY Ch MOMEHTA BHECEHIs
orvwbrri.  ITlostomy BCh cocrospmisicsi panbiie
paciiopsyKeHIsl YIPABOMOYEHHATO, KACAIOILISICS OT-
MLuenHaro npasa, Kab Hanp. €ro OTyyssicHie,
347100 U 11P., HOXYUaITh OE3YCIOBHYIO cuy, a Beh
PACHOPSIREHIST TOKHUKA, RACAIONIISICSH HEIBUKHIMO-
CTH, HaCKOJbKO OHI 1poTtnBopbuars ormbueHHoMy
mpasy, 1pso jure TepsioTs cBolo cuay. CosHabas
HEHOPMANLHOCTL TAKOIO COCTOSIHIA  IIHTENBLHOI
VCIOBHOCTH BCEXB pacnopspkeHiil, 3akoH® ycra-
HaBJIMBA€Th ABYXHEIBILHBIH CPOK® 1 BO3OYkIE-
Hisd HCKa O. IIPH3HAHIN O0E3lIeUeHHAro Ipasa.

Bt npenbaax® Haimero orevdecTsa HIOTEUHBIS
VUpERICHIS TOKa cyuecTByiors Bh Lapereh Toms-
croMb u BH Ocraefickixs ry6. [lonbckiit ycrass
1818 ropna *), nhiicrByonuil ¢bh He3HAUUTENLHBIME
M3MBHEHISIMU 10 HACTOSLIATO BPEMEHH, COCTABIEHD
no1ek sawbroboiMe Basaiem® llpyccraro ycrasa
1783 roza. Bb Hemt mHCcTHTYTDH OTMBTRH BCTph-

40y Hyrrepuus: lloaucxoe wunoreunoe npaso, I0sedoBHUE:
3aKoHH 0 HHOTEKaxb, nbiicTBylomuxs B -laperst Homsckons,
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HAETCsl B'b ABYXB BHEAXDL, KaKb [peaBapireibHas
(zastrzezenie) u kax’b OXpaHnTenbHas (ostrzeZenie).
Hpensapurensnas ormbrra sHocutes npn  kam-
AOMDB HIOTEUHOM'B abiicTBin BL IepByO rpady
nopzeam@aro oriubra unoreunoi KHuru u nwhkers
TO 3HAYEHIE, UTO Cb 3TOTO MOMEHTA IPENCTOSHIEE
BHECEHIC [IPU3HAETCA OrIAICHHBIMDL H eMy 00e3-
neyeHo crapmnnctso 1. Br o rhxt  cayuasxs,
ROrJla aKTh, mojaemangi vephmoieniio Bb uroreu-
HOH KHHUI'B, COBEpIEHD BL KaHIEIAPIN IojIesKa-
IHAro  MIIOTEYHATO YyUPEHRIEHLd, NpeaBapuTeaLuas
ormbrra jbiaercs HEMENIeHHO 1O MONIHCAHIN 10-
roopa, TakDL YTO CTOPOHBl BHOJAHE oOesneyenn
OTH TOTO, YTO 10 yKpPHbIUIEHIs: 3aKIOUEHHATO MMH
A10roBopa He noCabayoT s Kakist b0 3anici B'b Hio-
TEYHOI Kuurb, He Bomieinne BL MXTL pascueThl.
Oxpannrensnas otwbtra mwhers nuof XapaKkTeps.
Owna caymure: 1) mas oraamenis cebrbuili neooxo-
AMMBIX'B JLIST TIPERYVIIPEIKRIACHIT TPETHHXD JHI'D OTH
BARMOYEHI C1BI0KD, MOTYIINXD BCIBACTBIE Oraa-
JIEHHBIX'h OOCTOATENLCTBL OKasaThesl Hexbicrsi-
TEIBHBIMH, HAINp. 00h OIPAHHYEHIH IPABOCIIOCOGHO-
CTH COOCTBEHHMKA HEIBHKUMOCTH HWIH IPYIOro
JUIa, VIMTMTHMHPOBAHHArO  KHHTOKO, OOBb  €ro

i) Opyroe wmutbuie prickasans Ilpas. Cenats »b phurenin
1881 v, Ne 71; eM. 1o sTOMY TOBOALY cM.cTaThio Ezopianckaro: [lomn-
CKOC MIOTEYHOE NpaBo u phHleHis rpamiaHCKaro KaccallioRHATO
nenapramenrta Ilpasnreasncrsyiomaro Cenmata B®H JKyp. Tpam .
A yroia. 1paea sa 1888roxs NeNe 5 m 6.
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cMeprit?), il 0Gh OTKPHITIH KOHKY PCaHALEro HMy-
HIECTBOMD H 2) JUIsl 00e3MeueHis NPHTs3aHlil Ha nplo-
opbrenie, usmwbHeHie 1 norauienie BEMHBXD IPAB.
OXpaHuTeIbHbIsE OTMBTII BHOCATCA TAK/Ke Bb 00€3-
nedyeHie BO3PAKEHIH I[POTUBL  HIOTEKOBAHHLIXD
TpeGoBaniil. Taxis BO3pameHis BIPOYEMB MOTYTh
OLITL TPEIbSBICHBI W HPH OTCYTCTBIM OTMBTKH
IIPOTHB'L [1€PBOHAUANBHATO KPENMTOPA BH TEUEHIC
1aBHOCTHATO CpPOKa, a IPOTHBh €ro npasonpe-
eMHUKOBL B'b TEUCHIM [IeCTH Helblb co BpeMeHH
paeceniss unorexkn. [fo Bonpocy odb obdesneuenin
JIEHERHLIXD TPeCOBaHiil Bb MOILCKOH aurepatypb
U PakTHKE MOBTOPSETCA TOTH-KE CHOPD Ch KOTO-
peIMb bl BeTphrmancs BB Ilpyecin.  Ilo mubwio
OIHMXH BHeceHie OTMBTKH BB oOesneyecHie TeHeH-
Haro TpebOBaHIA IOIYCKAeTCs TOJIBKO IPH HAIHY-
HOCTH CIIEIIATBHArO THTY/1a TOTOBOPHATO HIIH 3aKOH-
Haro. TakuMb THTYAOMb BIPOYEMD IIPH3HAETCH
cornacuo 138 cr. Mnot. ycras. 4 HEOKOHUATENLHOE
cyneGHoe phireHie, Ha OCHOBaHIL KOTOPAro MOKETT
OLITh BHeceHa oTMbrTKa BbH ObOe3mneueHie cyleOHOH
unorexu. Ilo apyromy wmHBHIO, TOps4O oTCTram-

4) Corut. c1. 125 H 134 HMpot. yeT. ormbrka o cmépru cob-
CTBEHHHKA IMOCPEACTBOMB BHECEHIS Bb MITOTEUHHIH yKasaTejlb CIOBD
Japouspoiurcss xbiao o HacabaeTsb“  sakphBaeT® €ro A Laldb-
phfimuxs sanucell Bopexs 10 OKOHYaHig HPOM3BOACTBA O Hacxbi-
cteb. DTHMH CTATLAMU HMIOTEYHATO YCTaBa OTHOCHTEILHO HEABILKH-
Maro uUMylnecTBa oTMbHSETCS NPHHATOE (PAHIY3CKUMD KOAEKCOMD
nojoxenie le mort saisit le vif, BB cHIy KoTOparo HMYyUIECTBO
macrbronatenss ¢ MOMEHTa CMEPTH TIIEPEeXOXHTDH Kb HacTbAHHKY.

.
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BaemoMy Jyrresuuemt ), ormbrra, BHecew-
Hasi B'h 00€3NEeYEHie JIHYHArO [0JroBarc Tpedo-
BaHisg, HE HYMIAETCH Bb CHElialbHOMT THTYTh
i nnorexu.  Besikoe  rpefosanie, npusmnanhoe
CYIOMB JOCTOBEPHBLIME, cora. 137 ct. Mnor. yer,
JaeTh KPEeNuTOpYy IpaBO Ha BHeceHie ormbriu,
KOTOPOIO 00€3neynBaeTcs CTapuIMHCTBO Gyunyieil
CyaeOHOM unoTern Ha cayuail yI0BIeTBOpPEHis ero
TPeOOBAHIA CYIOMD.

Bt Ilpubaxriiickisn ryGepuin **) unoreunas
CHCTEMa IIPOHURIAOUYEHb PAHO HCIOKHIAACH ThMb-7ke
IIyTeMb, Kakb Bb OCTAIBHBIXD F€PMAHCKHUXD 3aKO-

) VK. cou. crp. 89—94.

4) CreniadbHBIX L TPYLOBL, IOCHAUIEHHBIX S ITOTEUHOH clrcTe M
Hhtn Huo BB mbyeunofi, BH BB pycckofl aureparyph mberuaro
upasa Ocr3elickixs ryvéepuifi, kpowbh counHenis Bamvarosa:
»OCHOBHLIA Hauata unoreyHaro mpasa. ITocodismu mis usyuenis
Z0pePOPMEHHOIT NOTEYHOMT CICTEMBI MOIYTD CAYRIITh, Kpoxb coot-
BBTCTBEHHBIXH T1aB%H B%h COUlHeHisixs Bunge: liv- und estlandi-
sches Privatrecht 1 Curldndisches Privatrecht, ne uossnsmiscs
BB npojamb runri  OmnicaHie HIIOTEYHBIX® IOPSIAKOBD 8L Ilpi-
OanTifickuxXb TySepHisxs, N3ZaHHOE KoMMICCiew IS yerpofcTna
3eMCKIXB GaHKkoB®b 11 Instruction fiir den innern Geschiftsgang des
Rates bei Verhandlungen von Grundbuchsachen (HMucrpykuist xis
ABAONPOMBBOACTRA 10 MO3EMEIBLHO-IIIOTEYHEMB ABIaMs BB parh
rop. Purn). IxseMiLsipb mepsofl KHIAKI HAXOMITCS BB OndiioTens
Pocynapersennaro Costra pp [TerepSyprs, skseMmasps sropofi —
BB PIZKCKONl ropoickoil oubmiorexbs. Cb IPaKTHKOO PILKCKIIXS
CYTOBD MOJKHO NO3HAKOMHTHCS 1Mo coopuiiky Usuaryana: Civilrecht-
liche Entscheidungen der Rigaschen Stadtgerichte, ¢ 3akonoxa-
TETBbHBIMIL - MOTHBAMII BPEMEHHBEIX'E IIPaBILIb O MOPAIKE HpolsBol-
CTBa KPBHOCTHHIXD® 1bab 0 OPHIIATLHOMY W3AAHIO II0TOKEHIsE
0 mpeolpasosanin cyIe6HOH uYacTi, cocTapieHHoMy [acyawous
1 HonbkeHoms.

g%
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HONATEILCTBAX'D T. €. M3'h CHifdHIs CYIeOHBIX'D [IPO-
TOKOJIOBD 11 NO3eMedbHEIX' S 3anncel. Cibakn, ycra-
HABIHBAIOIIST NPABO HA HEIBILKIMOCTH, COBEpIIa-
JHCh TJACHO Hepelb CyJOMb H 3alHChIBaIUCh Bb
OCOOBIA CYIeOHBI KHUTH. Ecan b Teuenie ussber-
HAro CpoRa HHUKTO HE IPOTECTOBAND, HE 3asIBILTD
CLIOPa, TO YCTAHOBICHHLIA CABIKOI0 BEUIHHISE IpaBa
VTBEPHKIAIACH CYIOMBb M yiKe 0Goiablle He MOIMH
ObITH OCHApMBAEMBL TpeThuMH unavi. Korna npu
CyneOHbIX'h MBCTaX’b CTalM BECTUCH OCOOBI KHMITH,
BB KOTOPBIX'L cocpenoroyusanuch csbibuis, otho-
CALICS 10 HEIBUARMMALO JIMYIIECTBA, TO Tyia
BHOCHIMCH TaKKe MPOTECThl, 3asBICHHBIE Bh Cyib
Bb VCTAHOBICHHBIH CPOKb. JTH TPOTECTH U CO-
CTABISIOTD HEPBOHAUANBHYIO (OPMY U SIPO HIO-
regnoil ormbrru. anbubiimee pasBHTie HIIOTEY-
HEIXD  TIOPSAIKOBD COBEPINANNCH GOALIE MyTEMD
NPAKTHKH, OOBIYHAIO IpaBa M HHCTPYKIiH Mber-
HBIXh yupemieHili Bb nperbiaxs nperocrapieHHO
MM'b ABTOHOMIN, YBMb 3aKOHOZATEILHEIMD NyTEMD,
M OTJUYANHCH UPE3BHIYAHHBIM D NAPTUK YIS PHUZMOMb.
[Tocrenenno ycranaBiupanach 06A3aHHOCTD BHECe-
HISL B> KPBIOCTHRIA KHUTH *°) BEUIHBIXH NIPaBb Ha

#) Tepyuns Kpbrnocrnan xuura“, mnosanMcTBoBaHEBIT HAD
MOIOMKEHISE 0 HOoTaplaisHoll wacTn, Berphuaeres yme 10 pedopmb
1889 rona, Kak®s Haspahie aan onpembieHHOR 4acTH HIOTEYHOR
kaur. [lodomenie 1889 roxa npucsoiio sro HassaHie Bceff CoBO-
KYHNHOCTH KHHI'B, 4Yepe3®s KOTODPHIS NPOXOAHTH YKpbIIeHie u Bb
3TOMB CMBICTE TepMHHD KphHOCTHAsi KHUra ynorpedisercs b 4. L1
Cpona -wher. ysak. msn. 18go roxa (npumbu. Kb CT. 408). B® cT. 3

;
i
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HCABHAMMOE HMYTIECTBO, BOSHHKAIOUINXb 13T I0PII-
AMdeckuxh cabiors. 1o passutie saBepumwioch
OOIUM L st BChXD TpeXb rybepHiil noacke-
HieMb c1. 3004 u. 1[I Cp. wher. y3an.: ,Yrpb-
nieHie HenpembHHO HYKHO BO BChxb CIYUASX'D,
Koraa cubarowo npioSphraoTes BemHb [paBa Ha
HEIBHKUMOCTL . YKpbmnenie, oxuako mno Caony
MBCT. y3ak. He yerpausert BHYTPEHHHXEH  HELO-
CTATKOBL CIUBIKH H HeclocoBHO co31aBath npasa,
HE BRITCKAIOLA N3b MaTepialbHArO  Cofep;RaHis
crbakn %), Vepbnienio 10 pedopyer nomremait
caMbiil akTh, a nocabicrein yxphmenis cocrosuin
BB COOONIEHIM BEMIHATO XapaKTepa BhITEKAIIIUMD
U8B CIbIKN mpaBavt 0 oBE crapumHcTRb BHeCeH-
Haro Bb KHUIY arra nepers nosinbimuvn phe-
cerismu. O61 otvwbrih p1 MATEPIATBHLIX'D 3aKO-
Haxb ne ynomwunaercs. llperessienie npurssanis
Ha TIPABO  COOCTBEHHOCTH MM 1pyTiA mpasa Ha
HEABIKUMOCTD 110 pedopMbl umbiao nocbicTiems
cyiebHoe sanpenietie COOCTBEHHURY AaThHbBitIIIX L,

Honosmenis, cormackho KOTOPOI ,, KPBIIOCTHBIA KHIITT COCTOSITD 18h
NOVIMHHBIXE AKTOBT 1 I0OKYMEHTOBh HA OCHOBAHIIL KOTOPHIXD HO-
crbrosamo ykpbuicnie, stors TEPMIIHD VIIOTPeSIAeT s B IIHOMD,
Gorbe Themont cupicah, uto Ha npakTHKb 1aeTs mosoas Kb Hego-
pasyMbRIsME.

%) ITo semcrony npasy SCTISNHACKOMY I INGIAHICKOMY, IIpaBa
TPETRHXD UMD, OCHOBAHHBIA HAa COACPIRAHIN KphHOCTHOM KHITH,
CTAHOBATCH HEOCIOPIMBIMIT 10 HCTEYEHIN CpoKa 11y G TIKALII, ecian
Tarosas mwbaa mbero a no scrasHnckomy TOPOJICKOMY IIP&BY — II0
UCTEUEHIN CPOYHATO TI'01a, eciaH HUKAKie CHOPHL M BO3DAREHIA He
SAABJICHEL 1T HE OrJaleHsl Bb KpbmocTHON Kunrk.



pacrtiopsykeHifl, o yems jbnasacs coorshrersennas
sanuch, BH wkHorbk.  Kpowb Toro BBm BuHabh or-
MBTOKTL 1O TIPEKHEMY  OIVIaIlaldHCh BO3PAKEHIs
NPOTHBL  BHECEHHBIX'h  Bb  HIOTEUHYIO  KHATY
[papbh. '

Pedopma 1889 roia ycranopuia OOl n1s
BCchbxb TpexDb TyOEpHIHl HOPSIOKD BEIEHIs KHUI'D,
NPHUHSBD 3a O0pasel’h CyHIeCTBOBaBIlle B ropont
Purt nopsikn, u cocpejporounia Bh IhaAXb Ha-
CASITHOCTH  BCH  OTHOCAMISACA 10  HEIBHRHMOCTH
NPaBOOTHOIICHI B KpbocTHOME peectpd, comep-
JKAHIE KOTOpAaro TONIeKUTH HEOTPAaHHUYEHHOU Triac-
Hoctu. Buberh ¢b byt 3akors 1889 rona sajgancs
wkasio 6oxbe nocabpoparensbHO 1 CTPOro IPoOBO-
JAMTH Hauaja BHECEHis, MyOJHUHOCTH, CIeIlalibHO-
CTH W CTapIIMHCTBA BB MbBCTHYIO HIOTEUHVIO
CHCTEMY, OCTaBasCh IIO BO3MOMKHOCTH Ha HOUBbL
wbiicTBylonaro MatepiaiapHaro npasa. CorracosaHie
noyoKeHiss 1889 r. cO CBOIOMDB MBCTHHIXD y3aKO-
HeHlit Bcelrbio NpejocTaBI€HO NpakTUKE W npH-
YHHAETD eff Ho Maxo sarpynHeuiil. IHa nocranoskb
Boripoca 00 nmorednoit orMbrTRE ABHO OTpasu-
JUCh YKas3aHHBIA MCTOPHUECKIs HacaoeHlst MbcTHON
UIIOTEYHOH CHCTEMBL.

Cormacro cr. 316 ¥ 3I7 TOI. O HOT. U.
JOTYCKAIOTCS OTMBTKHM: T) O HECOCTOSTENBHOCTH
COGCTBEHHMKA HEIBHANUMOCTH, 2) 00 OOpaIiCHIN
B3BICKaHISA, 3) 00 OOE3IeUYeHIn HCKOBbD, 4) O 6e3-
CTIOPHBIX'h  AIMUHHCTPATHBHBIXD B3LICKAHIAXDB, 5)

&/

O sRanodaxt Ha oupenbaenie nauanbHuka Kphnoct-
Haro otmbaenis, 6) ¢bL corracis COOCTBEHHMKA —
000 BCEM'B, YTO MOIIO-Obl OBITL BHECEHO B'h BHIE
CTATLH, €CIH OKOHYATEIHOE BHECEHIe TIOKA HEBO3-
mosrHO. Tlepsas orwbTka Breuers 3a cO60I0 3aKphI-
Tle KHUTH IS KAKUXB-OLI TO HHU OBLLIO 3armmceii,
BTOpast, a Takke ormbrka o npasb cobcrTBeHHOCTH
BAKPLIBAETT, €€ IS 3alllCH [paB®, 10OPOBOIBHO
VCTAHOBICHHBIX'E  COOCTBEHHHUKOM . O CTalbHbis
OTMBTRH He mpensrerByiors ainubimnmn prae-
CEHIAMB, HO OGE3MEYUBATD OTMBUCHHOMY NpaBy
CTapIIMHCTBO Nepeb HUMHA. {ak® BHIHO M3T 9TOTO
HEPEYHs 3aKOHB NOJIBOAHT OIH NOHSTIE OTMETRH,
3aIlMCH CIIPAaBOYHATO, 3AlPETHTEILHATO H OXPaHI-
reapHaro csolicrsa. OTwbrRrit 00h 06paliieHin B3bi-
CKaHifd m 00 O0E3NeUeHiH NPITI3aHI Ha NPABO
cobctseHHOCTH HMBIOTH  CBOHCTBO  3anpeTHTens-
HBIX'L CTATeH, 4TO BB MOTHBAXT ') OODBsICHAETCS
CCBLTKOIO Ha MWBCTHBISA IPajKIaHCKIs 3AKOHBL, 110 KO-
TOPBIML  Cyne0HOe  3alpelieHie HpeHsTCTByeT b
oruysuenio Hejasmmumoctn. Cocrasurenn mono-
JREHIS YIYCTHIH 3B BHLY, 4TO nocah ynopsio-
deHid kpbmocrHolt Kuurm u o cosmamis moctopbp-
HAro 1 riacHaro peecrpa, Bb KOTOPOE ,CO [Hs
OTKPBITIS HOBLIX'b CYAEOHBIX'L VCTAHOBIECHIH 3ariu-
ChIBAETCS BCsKO€ VKpbniaenie npanbs Ha HEIBUMKI-

4) T'acMmans W Hoaskens: O6wscuenis kb cr. 16 [loxos.
0 Upeodpasos.
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moe umyuiectso ), rtakoe crbcxenie oGopora
yiKe He mmbers pasymuaro ocxosanis. Ormbriu,
OXPAaHSIOIIs CTAPUIMHCTBO 0GE3IeUCHHATO T1paBa,
HO He IPEITCTBYIOmA janpubiimmmms  pacrnops-
JRCHIAMD, HE 3210410 10 pedopMbl craau npumh-
HATBCA BH UPARTHRE PIURCKAro para; Jis Bcero
OCTAllbHOTO Kpasd OHU SBISIOTCS HOBOBBEIEHIEMD.
OxpanurenpHBME OTMETKAMU 00e3meunBaoTes He
TOJBKO MNPUTS3AHIA HA BEIIHLIS ITPABa, HO ¥ IOITOBLIS
TpeOOBaHisl, KOTOPBISL 10 1889 roma Tawxe oOe3-
MeYHBaINCh CYACOHBIMD 3anpelieHieMs.  Bonpocs
O mocrbiCTBIAXD U 0puaHYecKkolt npuponh sampe-
TUTEIbHOH OTWBTKH, BHECEeHHOHII BB ofesmeyenie
TaKuXh TpeOoBauill, Bb ropepopMeHHoil npakTurh
BO3Oy#Ialh pasHornacis u pbumaics Bb pasnoe
BpeMsI HEOIMHAKOBO, Jlamke OIHUML H ThMb-ike
cynoms *). Bh macrosiimiee Bpems BOmpoch o ro-
crbucTsiaxs u npuponb orwbTiu BE o6esneuenie
TEHEMRHBIX'D TPEOOBaHIII—eBaA~T1 MOKET D ellle BO3-
Oymute comubuia. Cr. 317 [onox. o HOT. uvacru
NPU3HALTDH 34 OOE3IEUEHHBIMb HPABOMbB CTap-
HWIHHCTBO 110 BpeMenn ormbrru“. Ofesneuennoe
11paBO BB JaHHOMB ciayuat He wmMomKeTs OBITH
HUYBMb MHBIMDB, Kakbh 1IPaBo Ha npioGphrenie, Ha
ocHoBanin cT. 1412 u. [II Mber. yaak., cyneOHoi

%) Ilpasia o mpusenenin »b abHcTBiC 3aKOHONIOJONEHI T
0 cyiaeGHOil yacTH, CT. 107.

49) Cu. cOopHuxs Ilsnarmama, 1. I Ne 47, 1. V. Ne 719, 740,
741; 1. VIII Ne 1521,
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MIOTEKH. TaKD Kak'h 01HaKo oTMbTKa 06'h OTKPBITIH
KOHKypCa IpeKpaiiaeTh BO3MOKHOCTL lalbHbil-
[IMXh BHECEHIH —100POBOIBHBIXD U CYACOHBIXT —
M IpH NpoAaKb HEIBHAKUMOCTH CB NyOIMUHALO
Topra cori. 1. 5 ct. 18go ¥Ycr. I'p. Cyi. npe-
UMYIIECTBEHHBIMb VIOBIETBOPEHIEMD ITOJb3VIOTCA
TONLKO , TpeOOBaHis Ha INyOIMYHBIXD HIOTEKaXb
OCHOBAHHLIA“, TO KPEIUTOPH, TpeboBaHiss KOTO-
poixh  obesneuensl orwbrravu, NPUPABHHBAOTCH
K'b MIOTEUHBIMD IHMIIL BbL TOMB cilyuab, eciu oHu
yeoban sawbHuT, oTMBTKY CyIefHOIO HITOTEROIO
N0 OTKPBITIA KOHKYpCa M /10 IyOIMUHOH NpOIasKH
HensmwruMocT. Bb nmportuBHOMTD cayualb nas KoH-
KypCHAro yhpasieHis H I juna, npiodpbsmaro
HEIBUKUMOCTL Ch TOPrOB®L, Takas OTMbTKa Heo-
OsAsaTelbHA H HUKAKHUXD [PEHMVIICCTBH [EPeilh
JAPYIUMA  JHYHBIMH KPEIHTOpaMM OHa HE 1aeTh.
Hanporups, korma ormbrrow ofesnedero npurs-
3aHle Ha BEUIHOE IIPABa U 3TO MPUTA3AHIC MTPH3HAHO
CYJIOMBb OCHOBATEIBLHLIMD, KOHKYPCHOE yIIpaBIcHIe
WM HOBBIH COOCTBEHHHKH HEABHAMMOCTH OOS3aHBI
Iath cBoe coriacie Ha 3aMbHy oTMbBTKH OKOHuYa-
TETbHLIMb BHEeCeHIeMb. [Opuandeckas npupoaa pas-
JUYHHIX'D BUAOBD OTMBTRH, TakMwb 06pasoMb, 0O
mbcrHoMy mpaBy HeoamHakosa: oTMmbTRa, Oxpa-
HAIOIAS NpuTAsaHle Ha nplodpbreHie wuau 1ora-
LIeHle BENHLIXD MPapBb, 3a HCKIOUYEHIEMD IpaBa
COOCTBEHHOCTH, CO37TA€Th BEIHOE OOpeMeHeHie
HEJBIGKUMOCTH, ofesneynBaouiee OyAyLLIEMY Belll-
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HOMY IpaBy CTapIIMHCTBO LEpeNh HO3LHbBHIIIMu
oOpemenenismu. Apectapis otMbrRH BL 08e3me-
YEHIE JI0ATOBOTO TPEGOBAHis OArOTORISIOTT MBCTO
it Oynyuielt cyneGHoil Hmortexu b npeumylIie-
CTBOML  IEpeldh JadbHBHINME  pacnopsmenismu
COOCTBEHHHKA, HO OHb OBE3CHIHBAIOTCH B cnyuab
KOHKypCa MIH IPOJaskM  HEIBWKMMOCTH. Bcb
OCTANBLHBIST OTMBTRE uMboTh XapakTeps sarpelie-
HIH I BIERYTH 32 cOGOK 3akphitie KphroocTHoft
KHATH 1751 panbHBRIIEX S pacnopsskeniit coberpen-
HHKA.

Hawb ocraercs ckasats whckoanko ciops
0 nocranoBrkb unoreunoit ormbrin BB npoexth
BOTUHHHArO yCTaBa, ONyOIMKOBAHHOML BL 1893 T.
PEIaKIIOHHOI0 KOMMHCCIEIO 110 COCTABIEHI0 rpaK-
fancKkaro yuoesis. IIpoexts pasmuuaers samucu
n ormbriu.  Ilpenmers mnepBHxDh COCTABATIOTE
BHECEHIE W TOrallleHie Npaph Ha HEIBIRHMOE MY -
HECTBO, NPEIMETD BTOPHIXDL ,00€3NeyeHie npasb
WIM OXpaHeHie BospaseHifi NPOTHBD BHECEHHBIXD
Bb BOTUYMHHYIO KHUI'Y npaBb‘. Ortmbrka, ofesmne-
HHBAIOINASL NPHTA3AHIE HA BEN[HBIA IpaBa, HE Ipe-
TATCTBYETS NATLHBAIINMD paciopssKeHiaMb 101K-
HHKA, HO TaKOBBIS MO IpeBpamieHin orMbrru
Bb 3alHCh HE MOTYTH OTPAHHYHMBATL CHIBL 0Ge3-
[ICUEHHAro mpasa. TaKOBb CMBICKL CTAThH I12-TO
[POEKTa, pElaKkTHPOBaHHOK KpaHHe Heynauno. [To
TOl craThh ofesneuennoe oTMBTROW HPABO COB-
CTBCHHOCTH , VHHUTOM)A€Th BCH BHeceHubis mocih

oTMbTKH BOTUMHHBIS 1paBa“, a ormbria 061 06€3-
IIeUeHid Mpapa BL Uy;KOMB MMEHIM 1 IpaBa 3anora
COXpaHsieT’h 3a 9THMH [paBaMd CTapUIMHCTBO CO
BpeMeHH OTMBTKU M TIpHIaeTh UMb OOA3ATCILHYIO
CHIY BB OTHOMIeHin npio6pbrarenell nmbuig, npasa
Koux’b BHeceHB 1oze orwbrku. Ilpaso mHa
UYAYIO BEUIb BECHMA UYACTO HCKIIOUAETT BO3MOM-
HOCTb OJIHOBPEMEHHAro Cb HHMbB CYUIECTBOBAHIS
IPYTOro OJHOPOJHATO BEUIHArO lpaBa, KaKb Halp.
y3ybpyKTh, 06pouHoe BiaatkHie, HEKOTOPHE NO3E-
MEIBHBEIC CEePBUTYTHL. BB 9THXDL caydasx’s npebpa-
nienie OTMBTKM BB 3amMCh TakKe IIOBJEYETH 3a
CO00I0 YHHUTOKEHIE BEIIHBIXH [PaBh BHECEHHBIX'b
1o3;Ke OTMETKY, a HEe TOTBKO CTAPUIMHCTBO NEpenb
Humu. beuto 6pl mpaBuikabe 1o npumbkpy apy-
THXH 3aKOHOZATEIbCTBL VCTAHOBUTH BB 3aKOHb
of1iee MPaBHIO O TOMD, YTO PACHOPSI/KEHIE HEIBH-
RHMOCTBIO MM IIPaBOMB Ha Hee, nocabrosasiiee
nocak  Buecenisi ormbrru, HexrblicTBHTENHHO Ha-
CTOIBKO, HACKOJBKO OHO HApyLIaeThb HIH OrPaHu-
BaeTb obesneueHHoe npaso. llocabucrsis otmbrry,
OXpaHAIOIleH BO3pajskeHIsT TNPOTUBBL BHECEHHBIXD
B BOTUMHHYIO KHHTY TIpapb, BbL NpoeKkTh He yra-
3anbl. [Io mpbHIIO perakTopoB® (CTp. 112 BBENCHINA),
3HaueHie 3TOH OTMBTKH ,9HCTO OTPHIIATEILHOE,
3aRIOYasCh BB TOMB, UTO BCE pacrnopsikeHia
BHECEHHBISI BOIIPEKH OXPaHsieMony oTMETKO0 Bo3pa-
KEHIIO, IIOYHTAIOTCA BB cayuat obparmienis otvbrru
BDb OKOHYATEJIbHYIO CTAThO, HETHACTBUTEIBHBIMHU “.
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Kaxs mbt Butbayn, orMbrka Bb obesrniedeHie mnpu-
TsA3aHIH Ha BeulHblsl npasa nmbers Th ke campis
nocabnersis. XapakrepHass 0COOEHHOCTH OTMEBTKE
BL o0esleueHle BO3PaKEHIl cocrouTh BOBCE HE
BB 9TOMB, & B'b JHILIEHIM UIIOTEUHON KHHUTH JETHTH-
MAaI[IOHHOH CHJBl OTHOCHTEILHO TOrO I1PaBa, Ipo-
THBD KOTOpAro BO3pajsKeHle HaIpaBIeHO. [peThH
JHIa CO BPEMEHH BHECEHIS TAKOW OTMBTKI MONKHbL
CUMTATLCA Ch THMB, YTO 1OCTOBBpPHOCTEL KHHIH HA
OCIIOPEHHYIO 3allUCh HEe IIPOCTHPAETCH.

Orwbrra BB O6esreuenie 1EHEKHBIX'D TPEGOBa-
H1ll BHOCHTCS MJIM Ha OCHOBAHIM HEOKOHYATEIBHATO
cyneOHaro phiienis win BbL nopsakbh obesneuenis
ucKka. B mepBoww cayuak, corm. 54 cr. mpo-
eKTa, OTMETKOI 06e3MeunBaeTcs IpaBo Ha Cyined-
HYIO HIOTEKY HIH--110 TEPMHHOIOTIH IPOEKTa—Ha
npuHyauTeabHetisanors. [lopuinMony rakoii-ke xa-
paKTeph 00E3MeUeHIs CTAPIINHCTBA U SBEHTYalb-
HAaro NPHHYIMTENLIO Hasajlora 1o MHbBHIO peilakTo-
poBBIpocKTaN0LKHA NMBThOTMBTKA B 0Ge3neyeHie
JIEHEKHAT0 HCKa. JTO IBCTBY €T U3'b OICTATEHHLIXD
o6bsicHenilt "), Ho Hurak BB 3akoub siIcCHO He BoIpa-
#Keno. OnbITb 3anagHo-eBpONeHCKUXD HITOTEUHBIX
3aKOHOJIATENbCTBD YKa3blBACTh HA HEOOXONHUMOCTHL
SICHArO ¥ HEIBYCMBICICHHAro phIleHiss BB caMOMb
3aKOHE BajrHAro BB NPARTHYECKOMB OTHOLICHIN

%) Cwm. BBEJeHIE Kb NIPOEKTY, CTP. 114, H 0OBSICHEHIST Kb CTa-
THAMDB 44, 54 1 58.
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BONIPOCA, JA€Th-IIT apecTHas oTwhria npenmymie-
CTBO Teperh APYTHMH KpEIHTOpamiu, odesneun-
BAETCS-TH €10 CTAPUIMHCTBO Oyiyliel cyeOHOM
unorexu. 1louemy pelakTophl TPOEKTa CRIOHSIOTCH
KD NOJXORUTEIBHOMY OTBETY Ha 3TOTH BOMPOCH,
ybMb OHI PYKOBOICTBYIOTCS, Hapyllas CHpaBeili-
Boe 1 pAsyMHOE Hauano copasmkpHaro ynobire-
TBOPEHIs IHYHBIXH KPEAHTOPOBD 1 HasHAAA NpeMIio
3a HOCIIBIIHOCTD — M3h  OOBACHHTEILHON 3aIMCRH
we BuaHo. Mexny Thun NpPOTHBD npeBpalieHis
1OATOBHIXL TPEGOBaHIH Bb MIOTERH NOCPEACTBOMD
06e3NeUUTEIBHEX S OTMBETOKD U NPHHYIUTEILHATO
janora y Hach BelCkasamcs chbaib npexcxaBmeﬂei{
yupe;ieHill pyccrkaro 3eMEIbHaro  RpeirTa Y
U wspbeTHBI 3HATOKH MIIOTEUHArO Ipapa, MOKOH-
Hofl HauanpHuKrh Prokero-Boabmapekaro kphnoct-
waro omrbienist B. M. Ilpunrmans *?). Ha mpuse-
JeHHDIE UM TOBOIL PEIakTOpHl ¥ TOKEHIs OTBV’ES—
THIM yRasaHieMb Ha npuMbph sanajHoil Espornnt 77),
r1k ,BO BCHXD KPYIHBIXP rocyiapcTBaxb Cylie-
CTBYET IIPUHYIUTEILHbIH 3a10T"b“—H1 TOJBKO. IJTO
Ma10 YOBIATEIBHO M HUYETO HE MOSCHAETH OTHO-
CHTCIBHO apecTHOH OTWETKH, ROTOpas Bb 6O~
muHeTEb 3ama1Ho-eBponeiickiX b 3aKOHONATEILCTED

5y Cm.  cTeHorpadmyeckiii oTueTDh zachpanifn  copbiaHifg,
cTp. 156 u cnba. 3
5") IlpuarMans: ,BoTuHHHAs pedopMa M KPEIHMTHBA ydpek-
{
nenis* BB ,KypH VIHH FOcr.“ 3a 1900 ., Ne 4
5%) CM [poekTs I'pamn. Yiox., O6’L}ICH€HI€ Kb cIp. 289.
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u BB [ [pubaariiickuxs ryOepHISIX'b HECO31aeT'h HHKA-
KHX'b IPEUMY HIECTBD IEPEIBIUPYIHMH KPEIHTOPAMH.

Bsrusans pelakToposs Ha apecTHyo oTMBTKY
JOIMUECKHU BBITEKAET'hb H3'b HNPHHATOH HMB OPH-
IMYECKOH KOHCTPYRUIN 9TOr0 nHCTUTyTa. OHK Onpe-
nbasioTe OTMBTRY Kakb |, YCIOBHYIO BPEMEHHYIO
CTAThIO, BHOCHMYIO Ha Ciayyall OKOHYATEIbHAI'O
IIPU3HAHIA 3aKOHHON CHIBL O0E3[ICUHBAEMBIX'h HMH
npaBb H BOspameHid.“ Cb aToll Touku 3pbHiA
OTMbBTKA JOJKHA YCIOBHO Biedb 3a 00010 Th-ke
rocabicTBIsl, Kakb cooTBbTCTBEHHAST OKOHUYATENL-
Has 3anuch, a ormbrra 001 o0esneucHin HCKa-—
Thke nocabucTsis, Kakb cynebHass HIIOTERA, KOTO-
poIo’ OHa MOKETDH OBITH 3aMbHEHA MO NpUCYIKIC-
Hin obesreueHHaro rpebosauis. [locabauee saxaio-
yeHle, OJHAKO, JIOTHUECKH HE OE3YKOPU3HEHHO.
B® mannomt caydal yrpaBoMOUEHHBIH TOCPECT-
BOMB OTMBTKH emle He MoKeTd npioopberu Ber-
Haro Ipasa II01b YCJIOBIEMDb VCTpaHeHis Ipe-
HATCTBIA Kb €ro OKOHYATEIbHOMY BHECEHIIO Bb
KHUTY, TIOTOMY 9YTO Bb MOMEHTH BHECEHIst OTMETKM
Bb OOeslieueHie JEeHEKHAro HCKa emie HbTh camoro
OCHOBaHISL s IPHHYIHTEILHAro 3ajiora, HBTH
cyaebuaro  pburenis.  Tyrs  ormbrikoio  obes-
[I€UMBAETCS HE YCIOBHO BO3HHKIIEE, a Oyayliee
9BEHTYalIbHOE MpaBo. lHaue npuirIoch-Gul npu-
3HAaTh, UTO BCAKOE [OJroBOE€ TpeboBaHle Ccojep-
RUTH CKPBHITHII THTYI'L I HIOTEKH, KOTOPbIH
oOHapyxuBaeTcsa cyaeOHBIME phirenieMs. Brime

o
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Mpl OpHBoju Th  COOGpaKEHIs, 110 ROTOPLIMTD
MBI CUMTaeMb KOHCTPYKILIO MIOTEUHOH OTMbrii,
KaKh yCIOBHATO BENHATO MPABA HENPABHILHOI. [o-
CTAHOBIEHIs HAILETO IPOEKTa 00 yCIOBIAXD TAKIKE
HEe MOIyTh OBITh 0€3b HaTAKKH HpHMLHeHm KD
orwbrih. Venosie onpenbasercs Kakb COOBITIE,
MOTylIee Bh OyAyLleMb HACTYIHTh MilH HE HACTY=
[IHTh, OTH KOTOpAro ,mo Boxb nHIrh" HOCTABICHLL
Bb sapucumocts nocabrersis crbaxn. Ilonoaxenie
POPMATBLHBIXT HedeKTOBh, TPEeOyeMOoe 3aROHOMD
st UpEBpAliCHist OTMBTKRY BB 3anHCh, HOAL 9TO
onpenbnenie ne moaxonutd. llpasa n 00513aHHO~
CTM KOHTPAareHTOBh BO BpeMs HephHINTEIRHOCTH
1 mocabaeTBi  HACTyIUIeHIst YCIOBIA  KaRb UL
HIX'h, TAKDb M LIS TPETHUXDL IHMIIh TAKKE IPYrid,
abmpe npn  ormbrrb. IIpakrnuecku Bsralh  Ha
oTMBTKY, Kakb Ha YCIOBHYIO 3aluch Oy1yllaro
BeIl[Haro npaba cropbe 3areMHACTD, II’ISM:b BBISIC-
useTh €8 UCTHHHBII XapaKTeph ¥ 3HAUCHIE, RakD
najiatuBHO# wMbpel mpoTHBDL (popMaIn3Ma HIOTEH-
HOM CHCTEMbI ¥ JIMIIAETH €51 CIIOCOOHOCTH [1pH 00e31Ie-
YEHIM PA3THUHBIX IPAB'E ¥ BO3PAKEHIH IPHHApABILH-
BATLCA KB (PAKTHUECKOH TOTPEGHOCTH B sauTh.
Kaxs ycioBHoe BemiHoe mpapo, OTMbuentoe
npuTA3aHie UIBATO OTH IBHCTBIA HaBHOCTIL H HA
Hero TOMKHB  pacrpocTpansithesi  publica fides
BOTUMHHOM KHHUI'M ¥ TPaBo OTALIbHATO YIOBAETBO-
penis BB KoHKypch. [locabiunxe BHBOLOBE HALI'D
npoekTs He rbiaers. [lopsaiord YIOBIETBOPEHIS
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oTMbueHHaro mnpapa Bb KOHKYPCh mmb He ompe-
abasserca. Tlo Bonpocy o 3HaueHin jgocropbprocTH
porunnHofl  kumru gt otmbkrrE 1. e. o ThXD
HOCHABACTBISAX' b, KOTOPBISA HACTYHNAIOTH, €CHN oKa-
JKETCS, WTO BO BPEMsl BHECEHist OTMBTRM copepska-
Hi€ KHUTH OBLIO HENPAaBHILHO, MPOEKTDH TaKKE HE
conepmuThL ocobaro nocraxHosieris. Cr. 58 mpo-
eKTa JHIACTh TOJBKO MPHHYAHTEILHBIM  3a10TDh
BLIMOB, BHITCKAOMNXD H3B Hauajda Oe3NOBOPOT-
HocTH. OTCI01a MOKHO 3aKIIOUHTh, YTO HA OCTAlb-
upist orMbrry, Kpomb orMbrokb obGesneyuBaro-
HIMXD  CTAPIIMHCTBO — HPHHYIHTEIbHAIO  3a70Ta,
pACIpPOCTpaHsAeTCs obilee npapuio cr. 15. Ecmn
Harp. BueceHa ormbrka BB ofesneueHie CEPBUTYTA
wan oOpouHaro BiagbHIZ H NOTOMb OKAa3BIBACTCH,
4TO HEIBHKMMOCTH NpHHAIexRaIa IPYTOMYy JHILY,
TO  yrpaBoMmoueHHHH ThMb He Mewbe  Mo-
KETh 100UTHCS 3alncH  O0esleueHHaro mnpasa.
Takoe pbuienie Bormpoca emBa-iuM MOKETH OBITH
OPHU3HAHO CHPABCUNIMBEIME U IIbIecoo0pasHbIMb.
Hauano 6e3noBOpPOTHOCTH yCTAHOBIEHO PajH He-
3BI0NEMOCTH TIPaBb NPIOGPBETEHHEIX'S BB N00DPOH
Bbph, BO nsGhmanie X03s5HCTBEHHBIX'D HOTPACEHIH,
CONPSIKEHHBIXD b HEOMHIAHHBIMD  JIHIIEHIEMD
BEIHBX'b IPaBb. [yTh-iKe, HAPOTUBE, I[IPABO Ha
HEJBI/KUMOCTD, OIIMOOUHO HE BHECCHHOE BhL KHHTY,
JOMKHO — YCTYHHTL ITIepelb MNPOCTLIMb, CLIe He
OCYIIECTBHBILIMCS IPUTSI3aHieMD Ha pioophrenie
BEIIHAr'O IIpaBa.
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Bp npoexrh xpowh OOmUXD HPABHID 00D
orwhtih ykaspipaeTcs HBCKOIDKO HACTHBIXD CAY=
yaeph NpuMbHEHIs 9TOrO HHCTUTYTA. Tak®s naup.
pacbIHIKD, XOnaTABCTBYIONIH 00 yTBECPAACHIH
g mpaBaxh pacrbucTsa, ,MOMETH  TPOCHTD 00'b
oGesmeueHin ero HacabICTBEHHBIXD 11PaBh ITOCPEL-
crpown  orwbriru. ¢ Ilpn  ykpboaeninm npasa  Ha
HEIBIKUMOCTh Ha OCHOBAHIM sapbrianisa, Bb KO-
TOPOMD YCTAHOBJIEHEL Npapa BEH HOAR3Y TPETBUXD
JMI'D BOTUMHHOE yCTaHoBieHle €X officio BHOCHTD
oTWhTKY BB o0esredenie OTHXD HpaBd, HO TaKis
orwbTkH MOTyTH OBITH IOralreHbl IO npocb0h
cOBCTBEHHMKA HEIBMAMMMOCTH, €CIH SaHHTEPECO-
BAHHLI IMOA BDb TeueHie OJHOro roja co  JHA
BueceHiss OTMBTKM HE TPOCHIH 06b  yUHHEHIH
cooTsbTeTBeRHbIX D 3anuceit (CT. 143 —145). Perax-
TOPHI, OUEBUIHO, HCXOITD 3B TOTO HOJIO?RGHiHLLITO
JeraTapii, HesBUBIIeCs BHTEUEHIE FONa, MOTYTH OBITH
[TPE3HAHBL OTKA3aBIIHMICS OTHCBONXD Hpap. Taroe
PEANONOKeHie enpa-1i OCHOBATENLHO. Ecau saro-
HOTATENh CUMTACTH HYKHBIMD OXPaHATDL HHTEPECH!
neratapiepb 0€sb uUXb O TOMD xojaralicTsa, TO
whh  OCHOBAHiA IHIIHTL HXb OTOH SAUHTHL 10
JCTeUeHiss CpoKa J1aBHOCTH.

Unoreugag OTMBTKA IO HMPOERTY TIpamiaH-
ckaro yaosenis (cT. 31T M 352 KA. I, a no
conHofi perakmin CT. 1064 1 1105) CIVAUTD
TaKKe CPENCTBOMB JUisg TOTO, 4TOOBL Ha,pannsoliaTb
jus succedendi MIOTEUHBIXD KPEHTOPOLD: Cober-
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BEHUIID MOKETH 110 COTIAINICHIIO Ch RPEATTOPOMD
OpI yeTaHOBAEH T HITOTERH COXPAHATh CTAPILIH-
CTBO MEPC.h HEI BD onpexbacnuoil cyvarh i
GyLyHHxT HHOTERD, @ IpH MOTAIICHIIT CTaThil O
sanorh Tpedonarh BHECEHI TaKoil ke OTMBTRI
ua wmhero moranrennoii crarbu. llpasows, npeio-
CTABTEHHDIMD  TUMH  OTMBTKaMH  COOCTBEHHHKD
MOMKET D 1101L30BATHC 0 THXBH  10ph, HORd B
BOTUMUHHYIO KHUTY HE BHECEHA CTaThsl O HPUHYAH-
TerpHOM D 3ajorh HAM HeABWKHMOCTH HE HAsHA-
qena Bb NYOIAUHYIO Tpomamy’). Be o oTaxh iy
qasxDh TANKe KAKD OPWU O0C3TEUEHIN JICHCKHBIXT
HeKOBL  OTMBTROK  00e3nednBacTes He CTOJLRO
YCAOBHOE, CKOTBKO  IBEHTYAIbHOC  Pabo. Kos-
cTpyRILs OTWETKH, DPHHSATAS HATHMD TIPOCKTOMD,
Cb HEK Ti10XO BSLRETCHL.

OTHAL, Mbl 3aKaHYHBAEMD JIAJIEKO HE Hcuep-
NBBAIOL 0630PH MOCTAHOBIEHIH MPOCKTOBD BOT-
YqUHHATO VCTaBa ¥ TPajKIAHCKATO yaokeHis o0
ormbrrb.  [lpaBuipHas 3saKOHOJATENbHAN NMOCTA-
HOBKA OTOTO MHCTHTYTa--3agaua OTHIONb HC Jer-
kasl He TOIBLKO Cb IOPHIMUECKOf, HO I Cb XO3sil-
crBeHHO-ToaATHYecKoiT Toukn 3pbuis. Oub npei-
HasHAueHh ISl 3ALMTH JIHIUb, UMBIONUX'E [pPaBa
Ha HEIBI/KHMOE HMVIIECTBO, IPOTHBD (HOpMATHIIMA

51) Boupocs 0 TOMD, HACKOJIBKO CHCTEMA odeatieueHist CTap-
HEHCTBA IOCPELCTBOMD  OTMBTOKD  3aCIy/RHBACTh fpe 10U Te s
Iepeirs HIOTEKOK Bb TIOAb3Y cobersennnka (Eigentiumerhypothek)
TePMAHCKATO VIOKEHIS, JEKIITD Bah paMox® Hamell crarThii
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nnoreanoit crereypi Ho OON3AHHDIH CODCTBCH-
HURTD Mg Apyris T, JerHTUMIAPOBAHHDLA
KHMIOIO, WL CBOWO  OUCPCIb  AOJAHBL OLITh
ofeperaempl 0T JHITHIXD crheneniil. Harkonens
HHTEPECH TPEThUXD LD, CTPOIOIIX T CBOIL XO-
3siicTBEHHBIC Pa3CueThl HA coepsRaniin HIoTCUHONM
KHUITT TPEOVIOTD, 4TOOLI  BCC UTO BHOCHTCS BH
KHHTY, OBL1O 1ocToBpHO 11 SCHO. Kpowt Toro
B, Boupoch 00D oG, RaRh  TORA3LIBACTT
OLLITH, PHAKO CTAIRIBAIOTC HHTEPCCH peaihbHaro
¥ JMUYHArO  KpeanTa, M3 ROHXD [IepBbiit CTpe-
MHUTCS KB [POUHOMY 1 HALCHHOMY [TOM B ITLEHTIO
KATTAJOBhL, BTOPOH KD GLiCTPOil OGS ALIN
pepimnvocteit.  Heapss  ne  OOREIATDH, 4TOOBI
HpH pamMO'rp'l;Hm NPOCKTORD Bh 3aROHO1aTE b
HBIX'D VUPCIKIEHIIX D OIPOMHOE NparTiiiecroe sHa-
qepie  mioreunoit  orwhTRIn OBLIO oirbueno 1o
AOCTOMHCTBY 1 UTOOR eil Opi1o yvirbaeno J0TKRHOE
BHHMAHIC.~— -
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