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B Hacrosiee Bpemsi B 3aMajHbIX CTpaHaX OYEHb AKTyaleH
BOIPOC O 3aKIIIOUEHWH OpavyHOro JOTOBOpa MEXAy Oymymied uiau
HacTosIel cemeitHoil mapoil. Ho B 3MOIMOHANbHOM CO3HAHUU
KaBKa3CKUX MYXXYHMH W JKCHIIWH Opak U OpadHbId JIOTOBOP — BEIU
HecoBMecTUMble. Hampumep, cympykecKkue HW3MEHbI, HEpaBHBIC
Opaku, Opaky IO pacueTy WU 1Mo OepeMEHHOCTH OyayIlIeH cymnpy-
TH — 3TO €CJIM HE HOPMAaJIbHO, TO JIOMYCTHMO, & BOT OpadHbIi J0T0-
BOp IPEICTABISICTCS YEM-TO VYKACHBIM M YYJOBHIIHBIM. XOTS
Opa4HbBIii TOTOBOP, COTJIACHO 3aKOHOMATENI0, — ITO COTJIAIICHUE
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JMII, BCTYMAOMMX B Opak WM COTJAIlIeHHE CYNpPYroB, KOTOPBIM
OTIPEACIISIOTCS UMYILIECTBEHHBIE MpaBa U 00SI3aHHOCTH CYNPYTOB B
Opaxe U (WJIK) TIPH €0 PacTOPIKEHUH.

bpaunblii 10roBop HE MOXKET OrpaHMYMBATH MPABOCIOCO0-
HOCTb WJIM JI€eCIOCOOHOCTh CYNPYIroOB, UX MPaBO Ha oOpalleHue B
CyI 3a 3alllUTOM CBOMX IpaB, PETryJIMpOBATh JIMYHBbIC HEUMYILE-
CTBEHHBIE OTHOLICHHUSA MEXIY CYNpyraMu, IpaBa U OOS3aHHOCTH
CYNpYroB B OTHOLIEHHUHU JI€TEH, IPEeyCMaTPUBATh HOPMBI, OTPAHU-
YHBAIOIIUE MIPABO HETPYIOCIIOCOOHOTO HEOOECIIEUEHHOTO Cynpyra
TpeOOBaTh CPEACTB Ha COAEp)KaHUE, BKIIOYATH IPYTHe YCIOBUS,
KOTOpBIE CTaBST OJHOTO M3 CYNPYroB B HEOIArompusTHOE IOJIO-
JKEHHE WJIM MPOTHBOPEYAT OCHOBHBIM INMPHUHIMIIAM CEMEWHOTO 3a-
KOHOJIaTEJIbCTBA.

Bpaunslil 7oroBop s JKEHIIUHBI — 3TO SIBHBIM NPU3HAK WIH
npUMeTa TOro, YTO C HeH, BOZMOXKHO, COOMpAIOTCSl B ONMKaiieM
OyaylieM pa3BOAUTHCS, a PU Pa3BO/IEC POBHBIM CUYETOM HHUYETO e
He ocTaBsT. He To 4T0OBI OHA Ha YTO-TO MpETEHI0BaJa WK Tpebo-
Basa, UIg He€ M U1l MHOTHX JIPYTUX BaKHEE BCErO OECKOpBICTHAS
m060Bs! Jlo BeTyruieHuss B OpadHO-CEeMEWHBIE OTHOLICHHS HaM
BCEr/la KaXeTcs, 4To, OOPETs] UCKIIOYUTEIBbHO Oe3rpaHUYHYIO JIFO-
0OBb U JOBEpHE HALIETr0 M30paHHUKA WJIM U30paHHUIBI, BOIPOC O
pacTopkeHuM Opaka WM pasfelie COBMECTHO HAKUTOTO HMMYIIIE-
cTBa Hac He 3arpoHeT. Ho, K cokaneHuio, MpakTUKa JOKa3bIBAET
o0OpaTHOE: BCe PYIIUTCS, OTHOIICHHUS CTAHOBSTCS HEYCTOWYMBBIMU,
MEHSIOTCSI OTHOIICHUS TP CCOPE, CKaHAJIe U BOZHUKAET JKEIaHUE
paccrarbesi Ipyr apyroM. M TONBKO TOTrIa MbI OCO3HAEM: TO, YTO
HaM Ka3aJloch CTaOWJIBHBIM, IMPOYHBIM, HEU3MEHHBIM H IpeKpac-
HBIM B Opake, MOXKET MepeiTH B HEHaBUCTb, BO Bpaxay. A B CBSI3U
C 3TUM BO3HHMKAIOT BOINPOCHI, OTHOCSIINECS K CEMEHHOMY U Tpak-
JAHCKOMY 3aKOHOJATENbCTBY O pa3jele COBMECTHO HaXXUTOIO
UMYIIECTBA, KOTOPbIE paHblle JaKe HE MOTJIM MPUHTH B TOJOBY
[1, c. 46].

PaccMoTpuM TpaKTOBKY TOHSTHS «COBMECTHO HAXHTOE
uMytiecTBo cymnpyrosy. CemelHbiii kogexkc PA ompexpenser cos-
MECTHO Ha)KUTOE MUMYIIECTBO (00IIee MMYIIECTBO CYNPYTrOB) Kak
UMYIIECTBO, HAKUTOE CyNpyramu B mepuoj Opaka. OOmmM umy-
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IIECTBOM CYNPYTOB SIBIISIFOTCS TPHOOPETEHHBIE 33 CYET OOIIUX J10-
XO/IOB CYNPYTOB JBIKUMbIE M HEJBIDKMMBIE BEIIH, LICHHBIE OyMa-
I'M, TaW, BKJIaJbl, JOJIM B KalHTane, BHECEHHbIE B KpPEAWUTHHIC
YUPEKICHUS WIN B MHBIE KOMMEpUYECKHE OpTraHW3aliH, U Jroboe
Jpyroe HAKUTOE CyNpyraMH B IEpHOJ Opaka MMYILECTBO, HE3aBU-
CHMO OT TOTO, Ha UMS KOT'O0 M3 CYNpPYIOoB OHO MPUOOpPETEHO MO0
Ha MM KOTO MJIM KeM U3 CYNPYTrOB BHECEHBI JICHEKHBIE CPEICTBA
[2, c. 38]. MHOTrHE U3 HAC HE TPUAAIOT 3TOMY MOHITHIO OOJIBIIIOTO
3HAYEHUs, HO KOTJ]a BOIPOC BCTAET PeOPOM, BO3HHUKAIOT MIPOOIIEMBI
u BonmHeHue. OHA CTOpPOHA TPETeHIYeT Ha MMYILECTBO BTOPOM
CTOPOHBI, WM HA000poT. KaxkIplli mbITaeTcs apryMeHTHpPOBATh
CBOIO TOYKY 3pEHHMs, JOKA3bIBasi CBOIO NPABOTY, W IPH 3TOM JUIs
Ka)XXJJOro OHa cBoA. [IpITaroTcsi JOKa3aTh CBHIACTEILCKUMU ITOKa3a-
HUSMHU WM JOKYMEHTAJIbHO, YTO IMPAaKTHYECKH BCE HAXKHUTOE B
COBMECTHOH *M3HU OBLIO MPHUOOPETEHO Ha JIMYHbIE COEpEKEeHUS U
4TO BTOpas CTOPOHA HE MMEET Ha 3TO HUKAKOTO IpaBa, U IOMLIO-
M0eXajio, Kak ToBOPAT (ppaHIly3bl: Ha BOWHE Kak Ha BoiHe. [lyis
TOrO 4TOOBI Y Hac C BaMH HE OBLIO BBIMICYITOMSHYTHIX MPOOJIEM,
€CJIM BBl PEIIWIN CBSI3aTh ce0s OpauyHBIMU y3aMH C JIFOOMMBIM Ye-
JIOBEKOM MJIM YK€ COCTOUTE B 3apPETHCTPHUPOBAHHOM Opake, CTOUT
npu3agyMaThes: a BAPYT BCE MOWIET WHAUYE, HE TaK, KaK BBl XOTEJIH
U mpexanonarany. BceM HE0OXOIMMO ySCHHTB, COTJIACHO 3aKOHO-
JIaTeJILCTBY OpayHbI JOTOBOP MOXHO 3aKIIOYHTH J0 PErHCTpa-
WY, WIN, WHBIMH CIIOBaMH, 1O 3aKJIOYeHHs Opaka, W IMOCie 3a-
KiroueHns: Opaka. CrieyeT OTMETHTh, YTO BBIIICYKA3aHHBIE JOTO-
BOPBI MMEIOT IOPHUAMYECKYIO CHIIy JIMIIb MOCIE UX 3aBEPEHUS.
BpaunsiM goroBopoM, corimacHo Hamemy CeMmeiiHOMY 3aKOHOJa-
TEJbCTBY, NPU3HACTCS COTJIAIICHHE JIHII, BCTYNAIOIUX B Opak, HiIH
COTJIAllIEHUE CYNpPYToB, OMpeJeNsiolee UMYIIECTBEHHbIE TpaBa U
00513aHHOCTH CYNPYTOB B Opake, a TakKe B CIydae ero pacTopike-
HHuA. HemMHoro uctopun u GakTtoB U3 OpadyHO-CEMEWHBIX OTHOIIE-
HHU.

OkxkasbiBaeTcs, ThICSIUM JIeT Ha3zax B [lpeBHel ['perun myx-
YHUHBI U JKEHIMHBI, TPEXIE YeM CO3JaTh CEeMbI0, 0OPMIISITH CO-
TJIAIIeHNe, TJE OMNKCHIBAIA CBOM HMMYIIECTBEHHBIC OTHOLICHUS,
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cpa3y OoOCYXTalu Tak)Ke W BOIPOCHI HACIEAOBAaHUSA B OyIyIliemM
COBMECTHO HAKMTOTO UMYIIECTBA.

A, sanpumep, B Auraun 1o 1882 r. uMyIecTBo Cymnpyros 1o
«00IIEMY MPaBy» CUHTAJIOCH NMPHHAMISKAIIUM MY)KY, TAKXKE U TO
AMYIIIECTBO, KOTOPBIM BJiIajelia Cylpyra A0 BCTYILIEHHS B Opax,
IIEPEXOAHIIO B COOCTBEHHOCTE MYyska. C pa3sBUTHEM KaIllUTaIM3Ma B
AHIIINA HOPMBI «OOIIETO MpaBa» MIPUIUIM B IPOTHBOPEUHE C WH-
TepecaMy HMMYIIUX KJACCOB M IMOYTOMY OHHM CTaJIM IepecMaTpH-
BaThes, U B 1882 r. aHrmmiickuM mapiaMeHTOM OBLI IIPHHSAT 3aKOH
0 COOCTBEHHOCTH 3aMY’KHHUX JKEHIIUH. 3aMYyKHEH >KEHIUHE OBLIO
MPEIOCTABICHO MPABO BCTYMATh B JOTOBOPHI MO MOBOY 3TOM CO0-
CTBEHHOCTH, IIPaBO 3aBelath ee [3, c. 28].

B MycyabMaHCKOM MHPE TaKXke TpeOyeTcss 3aKIroveHne
OpayHOro KOHTPAKTa, B KOTOPOM IIEPEYHUCIAECTCS KOIMYECTBO
HMYIIECTBA, KOTOPOE MepenaéT >KEHMX HEBECTE B KAdyeCTBE CBa-
ne6uoro nomapka. CocrtaBieHue OpayHOro KOHTPAKTa OCYIIECTB-
JSETCS B 0053aTEIBHOM MPUCYTCTBUH TTOBEPEHHBIX HEBECTHI M Ke-
HHXA.

Takum o0pas3oM, 8o gce 8pemena u y 8cex HApoOos, He3a8U-
CUMO OMm 6epouUcno8edanus, uoes OpauHo2o 002080pa He OblLla
yyorcoa 6yoyuum cynpyeam u, o Hauemy MHeHUK, NepeoCmeneH-
HOU U OCHOBHOU NPUYUHOU NOSAGACHUS OPAYHBIX 002080P08 SABUNACH
He0OX00UMOCmb U NOMPEOHOCb UMYUWUX KIACCO8 02Pa0Umb C80U
Kanumain om HOCOPOHHE20 6MeulamelbCmed.

Bpaunblii 1OroBOp SBISIICS U SBISETCS BO BCE BpemcHa Oy-
dbepoM M IIMTOM OT TMOCATATEIBCTB HA UMYIIECTBO U KAIMTAJ BbI-
IICYKa3aHHOTO Kjlacca.

B Hamre BpeMs He CTOUT 3a0BIBaTh, UTO 3aKOH IIPEBBIIIE JIIO-
60ro J0roBopa, 1 B OpayHOM IOrOBOPE HENB3d (3ampenieHo) oro-
BapuBaTh BOIIPOCHI, IIPOTHBOPEYAIIME 3aKOHOIATENLCTBY. Ilpm
HApYIIEHHN TPaXKIaHCKOTO WM CEMEWHOTO 3aKOHOHATEILCTBA
JaHHBIA JOTOBOP MOKHO OCIIApHUBATEL B CYAEOHOM IOPSIKE, HO MBI
rojaraeM, HOTApUyC HE 3aBEPUT BBIIIEYKA3aHHBIM JOKYMEHT IIPH
BBISIBJICHMH TpyOeHIINX HapyIIeHHH eHCTBYIOIIEro 3aKOHOIa-
tenbeTBa. CyJl TakKe MOXKET NMPHU3HATH OpadHbIM JTIOTOBOP HEICH-
CTBUTEIIbHBIM TIOJTHOCTHIO MJIM YaCTUYHO 1O TPEOOBAaHHUIO OJHOTO
W3 CYNPYroB, €CIHM YCIOBHS JIOTOBOpA CTaBAT JTOTO Cympyra B
KpaitHe HeOJIaronpHusITHOE TIOJI0KEHHE.
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JIroOble ycioBHsS OpadyHOTO JOrOBOpA, KAacaroluecs: HEHMMY-
IIECTBEHHBIX OTHOLIEHUI CYNpPYyroB, HEAEHCTBUTENbHBI. C MOMEH-
Ta 3aKJII0OYeHus: Opaka MeXIy CympyraMu BO3HUKAIOT JIMYHBIE He-
UMYILIECTBEHHbIE OTHOLIEHHSA. OHUM HE HMMEIOT 3KOHOMHYECKOIO
COJZIEp’KaHUs M HE HOCSIT MaTEpPHaJIbHOIO XapakTepa.

K HUM OTHOCSTCS KHU3Hb M 3I0POBBE, JOCTOMHCTBO JIMYHO-
CTH, JIUYHASI HEMPUKOCHOBEHHOCTh, YECTh M J00OpPOE MMS, HETpH-
KOCHOBCHHOCTH YaCTHOM >KW3HHU, TUYHASI U CeMEHHas TaiHa, IIpaBo
CBOOOIHOIO IIEPEABIDKEHUSI, BBEIOOpA MecTa INPEOLIBAaHUSI U KHU-
TEJIbCTBA, IPABO HA MMs, UHbBIE JINYHBIE HEUMYILIECTBEHHbIE IIPaBa
U IpyTue HeMaTepuaibHble Onara.

XoTenoch Obl MOAYEPKHYTh, UTO CYNPYTH AOJKHBI 001a/1aTh
NPaBOCIIOCOOHOCTBIO M J1€eCHOCOOHOCTBIO.  BoneusbsBieHue
yY4aCTHHKa OpPayHOTO JOTOBOpPA JIOJKHO COOTBETCTBOBATH €r0 JCH-
CTBUTEIILHOM BOJIE, HEOOXOIMMO TPABUIHHOE MOHWMAHHUE COTJIA-
IICHUS], U €T0 COBEPILEHHE JODKHO OBITh JOOPOBOIBHBIM.

W3 nonoxeHuii MpuBEACHHBIX BBIIIE MTPABOBBIX HOPM CIIEAY-
€T, YTO OpayHBbIii JOTOBOP, 3aKIFOUYECHHBIN B epuo] Opaka, BCTyma-
€T B CHJIy NOCJ€ €ro HOTAPUAIBHOTO YIOCTOBEPEHMS, C MOMEHTA
KOTOPOTO y CYNPYroB BO3HUKAIOT MPEIyCMOTPEHHBIE 3THM IOTO-
BOpPOM TIpaBa M 00S3aHHOCTH.

CnenoBarenbHO, OpayHbIl JOrOBOp SIBJISETCS OCHOBAaHUEM
JUTSE BOSHUKHOBEHHS, U3MEHEHHUSI U TPEKPAIICHUs MpaB U 00s3aH-
HOCTEH CyIpyroB B OTHOIIEHUH UX COBMECTHON COOCTBEHHOCTH.

CnenyeT OTMETHUTb, YTO OAHOCTOPOHHUN OTKa3 OT MCIIOJIHE-
HUsl OpayHOTO J0rOBOpa HE Jomyckaercs. OIUH U3 CyNmpyroB Mo-
KET TpebOoBaTh M3MEHEHHs MM PACTOPKEHHS JOTOBOpA IO perie-
HUIO CyJla MPH CYIIECTBEHHOM HAapyLIEHUH J0rOBOPa BTOPHIM CY-
MPYroM, TO €CTh MPU TaKOM HApYIICHWH OTOBOpA OJHHUM H3 CY-
MPYTOB, KOTOPOE BJICUET AJIS IPYrOro yuiepo, BCIEACTBUE KOTOPO-
IO OH B 3HAYUTEJBHOW CTENEHH JUILAETCs TOTr0, Ha 4TO ObLIT BIIpa-
BE PACCUUTHIBATh MPH 3aKIHOYCHUH OpayHOro norosopa [4, c. 41].

CoCTaBIATh WM HE COCTABIISATH OpPauHBIA IOTOBOP — PEIIaTh
TOJIBKO BaM. Bce 3aBUCHUT OT BallMX B3aUMOOTHOUIEHHH C CYIpY-
roM win Oyaymmum cynpyrom. Hackoiibko BBl yBEpEeHBI B CBOUX
YyBCTBaX M HACKOJIBKO JTOBepseTe apyT npyry. JeicTBurenabHO, 10
CUX TIOp, BO3MOXKHO, CUATAETCS, YTO OpayHBIA JTIOTOBOP SBIISETCS
JI0Ka3aTeNIbCTBOM Opaka mo pacueTy. HyXHO MEHSTh CBOW MEHTa-
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JUTET B 3TOM OTHOUICHUH, HE HY)KHO pemaTh MpoOJeMbl 0 Mepe
UX MOCTYIUICHUS, KaK MbI IPUBBIKJIH.

Ceiiyac HY’)KHO BOCIpPUHUMATh OpayHbIN JOrOBOpP KakK CTpa-
XOBKY WJIM TapaHTHUIO Ha Oyaylliee U paccMaTpuBaTh KaKk HOpMaib-
HOE SIBJICHUE.

JlaHHBIN AOTOBOP SIBJISIETCS HOBIIECTBOM JJISi HAIIETO PEru-
OHa, HO NIPH TOM MMEET NPOrPECCUBHBINA XapaKTep.
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Annomayusn. Ilpeocmaenen u npoananu3uposan psd NPaAKMUYecKux npo-
bnem, C6A3AHHBIX C YCIOBHBIM HENPUMEHEHUEeM HAKA3AHUsl, d MAKice paccMOmpeHsl
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JICEHHBIX HA He20 ONpedeleHHbIX 00s3aHHOCmell U HOPpMAmUGHble NPOMUBOPeUUs 8
pewenuy gvluieykazanuvlx npooaem medxncoy YK Pecnybnuxu Apyax u Yeonosuo-
UCTIOTHUMENLHBIM KOOEKCOM.
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