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B./. Maenos

TEXHUKA B NPABOBOM PEMYNUPOBAHWUW OBLECTBEHHbLIX OTHOLUEHWM:
MPEAENBI UICMNONb30OBAHUA U AHTPOMNONOIrMYECKUE PUCKU

B nocnepnwe rogbl cpeay npaBoBeoB YPE3BbIYaNHO MOMYMAPHONA cTana Tema NpUMEHEHNS TEXHWUKU, TEXHONOMI, 0COBEHHO
MH(OPMALMOHHBIX TEXHOMOMI, B MPABOBOM PerynMpoBaHuy OBLIECTBEHHbIX OTHOLEHU . Ha OCHOBaHMM TEHOEHLMIA MOCNeaHero
BECATUNETUS, B YaCTHOCTW Pa3BUTUSI CUCTEMbI 3MEKTPOHHBIX AeHer, poboTN3MpoBaHHbIX (6eCMUMOTHBIX) TPAHCMOPTHBIX CPEACTB,
MCMONb30BaHNSA TEXHOMOTAM HEPOHHBIX CETeN, BKIIOYEHNS BCE GONbLUMX CErMEHTOB BUPTYarnbHOI peanbHoCTi B chepy NpaBoBOi
OXpaHbl, MHOTVE C ONTUMU3MOM BOCTIPUHSAMM pacluMpeHne obbema NpuCyTCTBIS TEXHNYECKOTO MEMEHTa B NpaBe. TexHuka ctana
accouMmMpoBaTbCs C NparMaTu3MoM, SKOHOMUEN, MOBUMBHOCTbI0, BBICTPOTON W OPYTMMM XapaKTepuCTMKaMu NPaBOBOTO Perynmpo-
BaHus. BmecTe ¢ Tem vccnenoBaTeny Hepeako He 0BpallaloT BHUMAHUS Ha Te U3MEHEHWs!, KOTOpble MPOMCXOASAT C MOMNOXKEHNEM
YenoBeka B MPaBe B MPOLIECCE TEXHUYECKON 3KCMaHCUM. A N3MEHEHUS 9T B OCHOBHOM CBSA3aHb! C ry6O0KAM BAIMSHUEM Ha aHTpOmo-
Norn4eckoe copepxaHue npasa, Ha TO, YTO Ha3bIBAETCH ero YenoBEKOMEPHOCTbIO: aHTPOMOMOTMYECKOE 3aMEHSETCH TEXHUYECKUM,
XOTS MoCnegHee, kazanock Obl, BBOAUTCS MMEHHO KaK pa3 Ans ynyyLieHus MonoXeHUs YenoBeka kak rmaBHOro 06bekTa, LLEHHOCTH 1
Lien1 MPaBOoBOro PerynmpoBaHus.

B TpamuumorHoi obLenpasoBoi Teopum Npobriema COOTHOLLEHNS YenOoBeka 1 TEXHUKM B MPABOBOM PEryNMPOBaHNM Kak TakoBas
He 1ccrefoBanach, MocKonbKy 06bIMHO YENOBEK B MPAaBOBON PEarbHOCTY pacemaTpuBarncs b kak cybbekT npasa. CrieqosaTensHo,
B CMyy4ae BO3HVKHOBEHMS Pa3N4HOTO poAa npobnem 1 Konmmauii Mexay TEXHUYECKVM W aHTPOMONOrMYECK M COAEPKaHNEM NpaBa OHY
peLLan1chb NyTem 3MEHeHNst MPaBOBOro cTaTyca CyObekTa, AOMONHEHNS M0 HEKOTOPLIMM HOPMATMBHBIMM ONLMAMI. B oTpacneBbIx xe
IOPUANYECKVX CCNIE[0BaHNAX aHTPOMOMOMYECKUA BOMPOC B CBSA3M C NPOBIeMOil TEXHMKM Kak TakoBOW BOODLLE HE CTABUTCS: TEXHUYE-
CKVe JOCTVKEHMS, KaK NPaBWMO, BKMIOYAKOTCS B MEXaHU3M OTPaCNeBOro perynmpoBaHus 6e3 BCKOro 3KCMEPTHOrO aHanmaa u OLEHKN.

Ha Haw B3rnsig, pa3BuTue TEXHUKN B Cdhepe NpaBoBOro perynmpoBaHus TpebyeT He MHCTPYMEHTAMBHOTO, & KOHLIeNTyarnbHOro
OTBETa Ha BOMPOChI 0 HA3HAYEHNN TEXHYECKOTO ONOCPeoBaHUs B NpaBe, Npeaenax BKMYeHNs 1 cnocobax CyLLecTBOBaHMS TEXHN-
kv B NpaBe, a TaKKe O prCKax, KOTOpble B CBA3M C 3TUM BO3HMKAKOT. BMecTe ¢ Tem KOHLeNTyanbHbIi nogxog TpebyeTt COOTBETCTBYHO-
LLe OPUANYECKOI METOAONOMM, KoTopast Bbl Bbina YyBCTBUTENbHA K TEXHUYECKOMY 3neMeHTY B npaBe. Takol Noaxoa AormkeH ObiTb
aHTpononornyeckn yHAMpoBaH, T. €. TaK UMK MHaYe CBSA3aH C aHTPOMONOrNYECKMI OCHOBAHUAMM, NMOCKOMbKY OYEBUAHO — W 3TO
COCTaBNAET CErOAHS KMIOYeBYI0 Npobremy BHEAPEHUS TEXHUKM He TOMbKO B MPaBo, HO 1 BOOBLLE B NtoByo Cdepy HenoBeyeckoi
BEATENbHOCTM, — YTO PasBUTUE TEXHVKW B €€ COBPEMEHHOM 1 ByayLLemM COCTOSHUM CBA3AHO C BbITECHEHWEM aHTPOMOMOTYECKIX
COfepxaHni npaea. TexHuka B npaBe 6pocaeT BbI30B YEMOBEKY B NPaBE, BbI30B B TOM CMbICIE, YTO KIHOYEBbIE KOPUANYECKUE peryns-
TUBHbIE OnepaLym, HanpuMep co3faHue HOPMaTUBHOIO NPABOBOrO aKTa, MPUHATUE NPABONPUMEHUTENBHOTO PeLLeHs, KBanudukaLm-
OHHas AeATENbHOCTb, ONPEAENEeHNe HakasaHs, B LIENOM OLieHKa NpaBOBOro NOBEAEHNS YenoBeka, Bcerga Obinv B opucnpyaeHLmmn
He TEXHWYECKMMW, @ UIMEHHO aHTPOMOMOTMYeCKUMI fencTBuamMu. bonee Toro, B 06LLENpaBoOBON TEOPUM TPAAMLIMOHHO CYLLECTBYET
cOBCTBEHHas NOCTaHOBKa BOMPOCA O TEXHWKE — 3TO CreLnanbHO BbiAENEHHbIN HCTUTYT «IOpUANYECKOi TexHukWy. KOpuanyeckas
TEXHUKa 3aHUMaeT B Nnpase NOAYMHEHHOE MOMOXEHWE N CBOAMTCA B OCHOBHOM K A3bIKy Npasa, He NpeTeHays Ha TpaHcdopmMaLmio
cnocoboB NPaBoBOro perynmnpoBaHis. COBPEMEHHas e TEHAEHLMS TEXHUYECKOI SKCNaHCW CBS3aHa He C Pa3BUTUEM OPUONYECKON
TEXHUKW, @ C U3MEHEHWEM psfa NPUHLMNNANLHLIX NOAXOA0B K NMPABOBOMY perynupoBaHuto, Korga TpaHcgopmMaLmmn nogsepraoTcs
YCTOSBLUMECS NPABOBbIE CPEACTBA.

[MoYeMy KOPPEKTHbIA aHanu3 TEXHUYECKOrO ONOCPefOBaHNS NpaBa B pamkax TPaaWLMOHHbBIX NPaBOBbIX KOHLIENLUA 3aTpyaHm-
TeneH? [oToMy 4TO 3TV NpaBOBbIE KOHLEMNLMK, PABHO KaK 1 OTPACNEBbIE MOAXOAbI, MOHMMAIOT NPABO Kak HOPMAaTMBHYIO pearnbHOCTb,
B KOTOPOW, KaK Mbl yX& OTMETUIN, YENOBEK PAaCCMaTPUBAETCS MWL Kak KOMMEKC HOPM, COCTaBASIOLLMX ero CyObekTHOCTb. Beuay
3TOrO BKITHOYEHNE TEX UM UHBIX TEXHUYECKUX SNIEMEHTOB B NPABO, MOHMMAEMOE TOMbLKO Kak HOpMaTUBHAs peanbHOCTb, BOCTIPUHUMA-
€TCS B Ka4eCTBE KONMNYECTBEHHOTO YCMOXHEHUS HOPMATUBHOMO MaccuBa U He bonee Toro, T. €. Kak COBEPLLEHCTBOBAHME NMPaBOBbIX
HOPM ¥ MHCTUTYTOB, B TOM YiCIie U camoro cybbekTa npasa. KoHUenTyanbHbIf xe aHanus TpebyeT ncnonb3oBaHns YenoBEKOMEPHbIX
NpaBOBbIX NOAXOA0B, OAHWUM UX KOTOPbIX CErofHA SBMSAETCS aHTPOnonorus npasa. [0cKorbKy aHTPOMnonorus npaesa OCHOBbLIBAETCA
Ha NPUHLMMNE YenoBEKOMEPHOCTY Npasa 1 BCe 3MIeMeHTbI NpaBa NPOW3BOAMT U3 3TOrO MPUHLMMNA, TEXHUYECKOe BKMIOYEeHUE, NPeBbl-
LatoLLee TpaaULIMOHHbIE KOPUANKO-TEXHUYECKNE rPaHuLbl, A1 HEe He MOXeT 0CTaTbCs He3aMeYEeHHbIM.

[NepBbIi BbIBOA, KOTOPbI MOXHO CLEMaTh U3 aHTPOMOMOrMYECKOro aHanusa TeHAEHLMN YBENNYMBAIOLLErOCS BKITIOYEHNS TEXHM-
KV B NpaBOBOE PErynunpoBaHue, 3aKknio4aeTcs B TOM, Y4TO Peyb WAET He O COBEPLLEHCTBOBaHUN KakiX-TO NepudepuitHbix Ans npasa
WHCTPYMEHTOB 1 CPELCTB, a 06 N3MEHEHMI Camoro Sapa npasa, KOTOPbIM BbICTYMaeT YeNoBeK. TEXHUYECKUE SNEMEHTbI BKITIOYatTCs
B MPABOBOE PErynupoBaH1e He NPOCTO Kak TpaauULMOHHbIEe IOPUANKO-TEXHUYECKNE HOBALIMK, @ KaK HOBbIE (hyHAAaMEHTamnbHbIE OCHO-
BaHWs NPABOBOrO PErynmMpoBaHus, TpaHCHOPMUPYIOLLME TPaAULIMOHHBIE NOAXOAb! K CYLLECTBOBAHMIO YenoBeka B npase.

Ha aTo cerogHs obpalyaioT BHUMaHWe Aaneko He BCe uccneposateny. BOMbLIMHCTBO COBPEMEHHbIX MPABOBEAOB NPOSBS-
I0T ONTUMM3M OTHOCUTENBHO BO3MOXKHOCTEN TEXHWKM, OCOBEHHO B Chepe NpUKMagHbIX KOPUANYECKNX HAYK, B KOTOPbIX COGCTBEHHO
lopuanyeckne Metofbl Bce Bomblue BbITECHATCS TeXHUYeCkuMu. MokasaTenbHO, YTO CErofgHs WUCMONb30BaHe TEXHOMOTMIA B OT-
pacreBsbiX W1 NPUKNaaHbIX PUANYECKUX UCCIEA0BAHUSX PAaCCMaTPUBAETCS UCKMIOYNTENBHO B PyCne NoACTpauBaHNS TPaAULIMOHHBIX
OPUANYECKUX CPEACTB NOA MOSIBUBLLMICH HOBLIA TEXHUYECKUN UHCTPYMEHTapuin. Tak, HanpumMep, BbICKa3bIBAKOTCA NPEANOXEHNS
MOMHOCTBIO 3aMEHUTbL YEeNoBEYeCKoe OnocpefoBaHNe B NPaBONPUMEHUTENBHON JEeATENbHOCTI Ha TEXHUYECKOE, B TOM YuCre Mmpu
BbIHECEHUW MPOL|ECCyanbHbIX PELLEHNI (CO3[aTh «CreaoBaTens/Cyablo-MalluHy»), co3aaTh aeanbHblin cnocod nosHaHus npodec-
CMOHAIbHOW KOMMNETEHTHOCTM YEeNI0BEKa C ONMCaHNeM PUCKOB NPOTUBOMPABHOCTY U MPUAATL EMY IOPUANYECKOE 3HAYEHUE B YACTHOM
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npase (nonurpad), 3amMeHUTL OpUCTa-KOHCYNbTaHTa poboTom 1 T. 4. OpHako npu popMynMpoOBaHMM Takoro poga MpaKTUYECKNX
NPELNOXEHNNA, KaK NpaBuUNo, OTCYTCTBYET MX KOHLENTyanbHbIA aHanu3. Hanpumep, He nepecmMaTpuBaTCs KpUTEPUU (YHKLMOHM-
POBaHMS OTPACMNEBbLIX MHCTUTYTOB 1 OTPACIM B LIENIOM, HE aHammM3upyeTcs TpaHcgopmaLms Lenen v 3agady otpacnm npaea. A Befib
Aaxe 6e3 OeTanbHOr0 UCCMEA0BaHMS MOXHO 3aMETUTb, YTO BKITIOYEHWNE TEXHWUKWA B MPABOBOE PEryNMPOBAHUE CYLLECTBEHHO YyBe-
NNYMBAET TEXHONOTMYECKYID COCTABMSIOLLYIO B OLEHKe 3(hheKTUBHOCTM OTpac/y npaga, KOTopas MpaKTUYeCcKn BCEraa SBMSETCS
KOMMYECTBEHHO-MHCTPYMEHTANBHON. AHTPOMONOMMYECKas Xe COCTaBMALLAs NOHKAETCs. Tak, NPy BKIHYEHUM BUPTYanbHON pe-
anbHOCTY B NOJe NPaBOBOTO PEryn1poBaHUs MyTeM KOHCTPYMPOBAHWS YroNOBHO-NPABOBLIX N aAMUHWUCTPATUBHO-NPaBOBbIX 3aNpeToB
HEeAOCTaTOYHO NO aHanormn ¢ 0ObIMHOM HaNMYHOI NPABOBOI PEANTLHOCTHLIO M €€ 3aKOHOMEPHOCTAMM KPUAN3MPOBATbL «NOBEAEHMEY
B BUPTYyanbHOW peanbHocTL. [Ins 3TOro no KaxnoMy Cryyaro HYXHO COOTHOCUTbL CBOMCTBA TEXHWUKW U UX COMPSHKEHUE C BOCTIPUATH-
€M 1 noBeJeHnem 4Yenoseka B BVIpTyaJ'IbHOVI peanbHOCTH. Coap,ane LIMPOKOro nond Takux 3arnpeToB B UTOre MOXET MPUBECTU K
HUBENUPOBAHUIO MOHATUA OCO3HAHWA NPOTMBOMNPABHOCTU U 06LI.\eCTBeHHOI7I OI'IaCHOCTI/I/BpeJ:lHOCTVI nedaxHua, B Lienom }opm,qmquKon
KOHCTPYKLW BUHbI, MOCKONBKY MPOCTas NEPBUYHAS TEXHUYECKas MaHUMyNsLMs NPOM3BOAUT MHOXECTBO MOCNEAYHOLMX TEXHUYECKNX
LECTBUIA, ABNSIOLLNXCS, MO CYTW, AENCTBUSAMM TEXHUKW, @ HE YernoBeka. 3agada NpaBoBOW OXpaHbl B TAKOM CIly4ae YCIOXHAETCS.
B npaBoTBOpYECKON LEATENBHOCTI B TaKOM CryyYae HEOOXOAMMO aHann3MpoBaTh W Y4UTLIBAaTb UMEHHO T€ CBOWCTBA TEXHWKM, KOTO-
pbl€ CO30aT NOLOBHbIE PUCKY, T. €. MEPEHOCAT AEMMUKTONOMMYECKUI aKLEHT C YENOBEKA HA NPON3BOAHbBIE TEXHUYECKME (DYHKLMK, 32
KOTOpPbl€ HECET OTBETCTBEHHOCTb pa3p360THVIK TeXHMYEeCKOro npoaykra.

Pa3BuTtne TexHukm npobremaTnanpyeT Takke M TPagULMOHHYI0 OPUONYECKYIO KOHCTPYKLMIO — MPE3yMMLMIO 3HaHNS 3aKOHa,
koTopast 0becneynBaeT BO3MOXHOCTb MPUBIEYEHMNS NLA K OTBETCTBEHHOCTU. YBENNYEHNE AENMKTONOMMYECKINX MOCTEACTBUA TEXHM-
kn, 0COOEHHO B BUPTYarlbHOM peansHoCTyW, NO CyTW, AMNs YenoBeka NpeBpaLlaeT Npe3yMnLmio 3HaHUS 3aKoHa B NMPE3YMMLMI0 3HAHMS
TEXHWKM W €€ CBOWCTB. A 3TO, Kak NokasblBaeT npakTika (hyHKLMOHNPOBaHWS coLManbHbIX CETEN 1 B LLENOM NOCTENEHHas AemnuKTo-
Nn3auus BUPTYanbHON peanbHOCTH, COCTABNSET CEPbE3HYID MPOobneMy. YBENMUeHNe TEXHUYECKON COCTaBnsioWen B cdepe npasa
co3naeT Bce Gonblue 0653aHHOCTEN YenoBeka 3HaTb JENMKTONOrMYEeckne NOCneAcTBus (PyHKUMOHMPOBAHUS TEXHUKMA, KOTOpbIE C
TEYEHMEM BPeMeHM ByayT MponopLMOHanbHO YBENMUMBATLCS.

Takum 06pa3som, peLleHre BONpoca YBENMYEHNS TEXHNYECKOTO 3fIeMEHTa B MPaBOBOM PETYNMPOBaHM 0OLLECTBEHHbIX OTHO-
LUEHWIA, BO3MOXHO TOMBKO C KOHLIENTYamnbHOM NO3MLMN «4enoBek — TeXHWKa». MeTogomnornyeckiie OCHOBaHUS 41s1 Takoro aHanmaa
MIMEKOTCS B @HTPOMONOMYECKON KOHLLeNLMN npasa.
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MPUHLIUNBI OPTAHU3ALIUU N ®YHKLIMOHUPOBAHUA
MEXAHU3MA COBPEMEHHOIO BEMOPYCCKOIO rOCYJAPCTBA

CmMeHa opueHTMpOB pa3ssuTus Genopycckoro obLLecTBa v rocynapcTsa, NPOBOAUMbIE LeMOKpaTUieckie npeobpasoBaHus, 13-
MeHeHe NPUOPUTETOB B NPABOBO NOMUTUKE 3aCTaBNSOT MHAYE B3rMAHYTb Ha NPOBIeMy NPUHLMNOB OpraHM3aLun MexaHnu3ma rocy-
AapcTBa, B TOM YKCne Ha BbIpaboTKy HOBbIX NOAXOLOB K ONPELENEHMI0 NX MOHATUS, COLepaHus 1 Knaccudukalmm.

[og NpyHLMNaM1 opraHn3aLmn 1 hyHKLMOHMPOBAHWS MeXaH3Ma COBPEMEHHOTO rocyAapcTaa, no MHeHno A.B. 'puropbesa, cre-
AYET MOHMMaTb OCHOBOMOMAraoLLMe OTHOCUTENBbHO CTabnMbHbIE, AOKTPUHAMBHO paspaboTaHHble Havana, nexallme B 0CHoBe hopMu-
pOBaHWS, OpraH13aLu 1 (PYHKLIMOHMPOBaHUS MeXxaH13mMa COBPEMEHHOTO roCyjapCTBa U PackpbIBatOLLME ero CYLLHOCTb U CoLuansHoe
Ha3HayeHue, OTAENbHbIE 13 KOTOPLIX UMEOT HOPMATUBHOE 3akpenneHue. K 0CHOBHbIM NPUHLMMIAaM opraHusaLim 1 yHKLMOHUPOBAHMS
MexaHu3Ma rocyfapcTBa, C ero TOYKW 3peHns, CNeayeT OTHECTW NPUHLMMBLI JEMOKpaTU3Ma, BEPXOBEHCTBA Npasa, NpuopuTeTa npas,
€B00607, 1 3aKOHHBIX MHTEPECOB rpaxaaH, 3aKOHHOCTY, pa3aeneHus BlacTei, NpodeccMoHann3ma rocyapCTBeHHbIX CyKaLLyX.

OpHako ABNSKOTCS NV NPUHLMMBI OPraHn3aLny 1 yHKLMOHMPOBaHUS MexaH3Ma rocyAapCTBa 3akoHO4ATENbHO 3aKpenneHHbI-
MW OTNpaBHbIMM Havanamu, aesMn, TpeboBaHNAMM MW X MPSMOE 3aKOHOAATENLHOE 3aKpenneHne 1 cneumansHoe onpeaeneHme
kaK NpuHLMNOB He TpebytoTes?

Poccuitckuin ncenegosatens 3.H. Kypaiokosa onpefensieT NPUHLMMLI Kak 3aKOHOAATENbHO 3aKpenmneHHble 0TNpaBHbIe Havana,
naeu, TpeboBaHNs, nexalyne B 0CHOBE (hOpMUPOBAHUS, OpraH13aLni 1 (PYHKLMOHMPOBAHUS MexaHW3Ma rocyaapctaa. VHoM Touku
3peHus npunepxusaetcs A, Bacunesuy, yTeepxaas, 4to KOHCTUTYLIMS COLEPXUT He TOMbKO NPaBOBbIE HOPMbI, HO U MPUHLMMBLI (py-
KOBOZSLLME 1aeu, ONpeAensioLLe OCHOBHbIE HANPaBeHNs AeSTENbHOCTY), N 0TMEYas MPY 3TOM, YTO «KOHCTUTYLIMOHHBIE MPUHLMMBI
(hOpMMPYIOT NPaBOBYIO NapagnrMy... MPOHN3bIBAIOT BECh TEKCT KOHCTUTYLMK. .. npeambyna KOHCTUTYLM COAepXMT OCHOBOMONarato-
LUMe naeu, KoTopble Mbl MOXEM ONpesenuTb Kak KOHCTUTYLMOHHbIE NMPUHLIUMbIY.

Bropas nosuums npeactasnsetcs 6onee 060CHOBaHHOM, NOCKOMbKY AANEKo He BCe MPUHLMMbI MexaHu3Ma rocygapcTea Ha-
XOAST HOPMAaTUBHOE BblpaxeHne. Tak, OTAEMbHbIE U3 HUX MOTYT 3aKpennsTbCs KOCBEHHBIM MyTeM (MPUHLMN NpeacTaBuTenbCTBa
rpaxaH BO BCEX 3BEHbsIX rOCYAapCTBEHHOrO MexaHuama), [pyrie 1 BOBCE HE UMEKOT HOPMATUBHOTO 3aKpenneHus (MpuHuMn Ha-
YYHOrO Moaxofa K ynpaBneHyeckon aestensbHocTu). ymaetcs, Yto hopManuaauns BCex NpPUHLMMOB OpraHn3aumyn u AesTensHo-
CTU FOCYAaPCTBEHHOTO MexaHu3ma He SBnsieTcs 06s3aTenbHbIM YCnoBueM ux peanuaauuu. Jpyrumn cnoBamu, ans aheKTUBHOTO
(PYHKLMOHMPOBAHUS rOCyAapCTBEHHOTO MeXaHu3ma NoCpeaCcTBOM peanuaaLim ero NpUHLMNoB He TpebyeTes nx 1CYEPMbIBaOLLEro
HOPMATUBHO 3aKPEMNEHHOrO NepeyHs.

MpUHLMNBI OpraHM3aLm 1 yHKLMOHMPOBAHWS MexaHu3Ma rocyfapcTaa CreyeT paccMaTpuBaTh kak Hauboree BakHble OTnpas-
Hble Havarna, naev 1 TpeboBaHus, Nexalliie B OCHOBE €ro MOCTPOEHMS 1 (PYHKLIMOHNPOBAHHS], PackpbIBatOLLME ero CyLHOCTb, COoLManb-
HOE CoAiepXaHue 1 HasHayeHue, 0CHOBHbIE Lienu 1 3agayun. MoxHo caenatb BbIBOA, YTO MPUHLMLI OpraHmnsaLiy 1 (yHKLMOHNPOBaHUS
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