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FOREWORD

Dear reader,

The birth of this Volume is due to the demand for new solutions, which would
ensure the natural process of public life in our restless reality. Unfortunately,
everyday bloodshed, irreconcilability, malice, and hatred have become our es-
calating concomitants, while terrorism, political, economic and value-system up-
heavals have become their direct satellites. How should one confront these? How
should one foster the positive qualities of human welfare? How should one project
dynamic harmony onto development and ensure the most propitious environment
for a human being to live and create? The answer to these questions must be
sought in every domain of our existence. Nevertheless, they are conditioned with
the fundamental qualities of our collective existence, with the axiology that un-

derlies the basis of constitutionalisation of public life.

Today the constitutional law doctrine faces an issue of extreme importance:
how to overcome the deficit of constitutionality in social reality and make the
Constitution a living reality; how to overcome the distortions of national and
supranational constitutionality, strengthen the immune system of the public or-
ganism and, with its help, convey sustainable dynamism to its development. These
issues have attained universal human inclusion, and their solution demands a
complex scientific approach in putting forward algorithms. The aim of this Vol-

ume, a result of combined efforts of scholars with international reputation in



constitutional law doctrine and thorough knowledge of real life, is to direct sci-
entific concepts towards the search of new solutions and convey necessary value

system qualities to political and public legal conscience.

I would like to express gratitude to all colleagues who shared my concerns,
agreed to put aside many urgent commitments, and contributed to the creation
of this Volume. I am certain that their contribution is extremely important and
will be duly appreciated by the reader. Although the best acknowledgement will
be the fact that the conceptual approaches raised here will be brought to life, aid
in overcoming social cataclysms, and provide safeguards for making people hap-
pier through social well being.

The contributions are published in author’s original and are accompanied with
trilingual abstracts in Russian, German and French languages. Contributions

submitted in German or French are accompanied with abstracts in English.

I would like to thank Alvina Gylumyan, Judge of the European Court of Human
Rights, and my young colleagues Vladimir Vardanyan and Anahit Manasyan for
their assistance in compiling this Volume.

On behalf of the authors, I would like to express gratitude to the Centre of
Constitutional Law of the Republic of Armenia, the Yerevan Office of the German

organization GIZ, and the “Arpimed” company for assisting in the publication of
this Volume.

Gagik Harutyunyan
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CONSTITUTIONALISM:
FOUNDATIONS FOR THE NEW MILLENNIUM

Michel ROSENFELD, Andrds SAJO

hough constitutions have come and gone in the last millennium, constitutional-

ism lives on in this one. Institutions dedicated to the protection of rights are grow-
ing in size and number. Movements for constitutional government are sprouting up in
lands where despots once reigned.

Constitutional decision-makers are ‘internationalizing’, increasingly looking to in-
ternationally shared principles and foreign sources when setting up institutions and in-
terpreting constitutional texts. One reason is increased domestic diversity, another one
is increased international interdependence. Societies which seemed to have achieved a
certain cultural, linguistic, religious and ethnic homogeneity or harmony, and therefore
had a constitution that was based on either homogeneity or harmony among certain
groups, have welcomed an increasing number of people who may not share the constitu-
tion’s foundational value assumptions. At the same time as human migration changes
the composition of national polities, citizens are increasingly interacting with actors
outside the physical borders of their nations, stretching the reach of traditional forms of
governance and challenging national cohesion, in part because of the Internet, in part
due to global economic and cultural integration. Our age is witnessing a dynamic inter-
face between constitutional rights and the digital realm. This and future generations will
confront new challenges involving online privacy, cyber terrorism and digitally assisted
terrorism, intellectual property, and enforcement of the rule of law across borders.

This situation presents a central problem in judging the fortunes of constitutionalism
in the new millennium: how can the foundational regime of legal standards remain both
solid and flexible enough to meet the needs of the times? This dilemma is not new. To
have some sense of the current landscape — of the phenomenon of internationalization,
the balance between majority rule and minority rights, and the role of constitutionalism
in the welfare state — it is worth examining how we arrived at this point.

1. AN OVERVIEW OF CONSTITUTIONALISM

Is it possible for constitutionalism to be relevant in the new millennium? After all, con-
stitutionalism is closely linked to traditional nineteenth century liberalism, which always
escaped textbook definitions and resisted positive description. At first glance both liber-
alism and constitutionalism exist primarily as a negation. But at those unique times of

11



Michel ROSENFELD, Andras SAJO

12

creating new political, social or national structures, importance and problematic nature
of fundamental choices become clear. In Eastern Europe, and in parts of Asia, the consti-
tutional foundation began in 1989 when communism collapsed in the region. About the
same time Latin American states moved away from authoritarian forms of government,
and South Africa moved away from apartheid towards constitutional democracy. It was
in this process that one had to learn how easy formal democracies might and will become
corrupt in the absence of a constitutional culture. Preaching that democracy justifies all
sorts of political action is misleading and offers cheap excuses. One has to understand
that it is not true that democratic decisions are acceptable in all circumstances. Constitu-
tionalism is intended to serve as a limit to democracy running amok. Constitutionalism
is a kind of monomaniac. It asks all the time: Is this governmental arrangement; is this
decision of the power holders, curtailing freedom? Is it preventing the curtailment of
liberty? Constitutionalism derives from a modern understanding of democracy as much
as democracy flows from a constitutional form of government.

“Constitutionalism” cannot be equated with “constitution,” though the two concepts
are linked. At present, most countries — and numerous subnational political units, such
as the states in the U.S., the Lander in Germany, and the cantons in Switzerland—have
constitutions, but not all such constitutions satisfy the requirements of constitutional-
ism. Whether a country has a constitution is a question of fact, easily answered in most
cases—particularly in those where an institutionalized, written constitution is involved.
In contrast, whether a constitution conforms to the dictates of constitutionalism cannot
be determined without some kind of normative evaluation. Constitutionalism is an ideal
that may be more or less approximated by different types of constitutions and that is
built on certain prescriptions and certain proscriptions. Determining whether a particular
constitution approximates the ideal of constitutionalism, and to what extent, depends on
an evaluation of how the institutions and norms promoted by the constitution in question
fare in terms of the constitutionalist ideal.

The function of constitutions is to tame as well as protect and enrich democracy and
popular and state sovereignty. However, constitutionalism, and the constitution serving
it, is more than simply a promise. It requires a set of institutional arrangements, and there
is more than one governmental structure that satisfies the centralization of power.

Constitutions - since the basic laws of the Greek city-states (polis) until today
- concern the relationship of the state’s fundamental organs and its institutions. If
during the process of creating this basic arrangement the principles of constitution-
alism are kept in mind, these relations establish a system of limits that allow the
freedom of the citizenry to prevail. Constitutions are about power; a constitution
impregnated with the ideas of constitutionalism is about limited power.



Constitutions are structured in different ways, implemented through various means
and imposed on those subjected to their prescriptions through distinct devices. Beyond
that, the importance of a constitution can vary significantly from one setting to another.
In some countries, including the U.S., the constitution plays a central role in the defini-
tion of the nation’s identity, while in others it is a minor factor. Consequently, varying
constitutional models and the different relationships between a constitution and the so-
ciety in which it is embedded are bound to affect the nexus between constitutional and
extra-constitutional norms.

Constitutions no longer seem confined to the nation-state or a subnational unit, such
as a state in a federation, but may cover transnational entities, such as the European
Union, or over even the whole world, as in international law. How should a constitu-
tion be linked to the law, society, and democracy? What is the role of a constitution in
mediating between society and the state? Should a constitution be confined to the rela-
tionships among citizens and the state, or should it also regulate certain relationships
among citizens?

Constitutions that serve constitutionalism are not born to foster illusions and prom-
ises of revolutionary utopias. Nor do they prescribe a future society’s creation. It is not
a bright future that such constitutions convey. Instead, they reflect the fears originating
in, and related to, the previous political regime. If a constitution has a vision, it should
concern a different exercise of power than the past one, which is to be avoided.

Alexis de Tocqueville rejected the invention of the “modern age,” namely, that of the
Jacobins and utilitarians: the absolute power of the majority. He held that the power of
the majority cannot be unlimited because in the moral world, humanity, reason, and
justice stand above the majority, while in the political world inalienable rights prevail.

Tocqueville warns us about making rash decisions that the accidental winners of
democratic election lotteries, conscious of their mission, and those who simply wish to
become rich as a result of an election victory are prone to make. Tocqueville lived in the
first half of the nineteenth century. Modern democracy must handle states that are larger
and socially more complex than those existing before. Now states face social problems
that are more dynamic and require more nimble answers than the states known to Toc-
queville. In the age of electronic markets, a stock exchange can collapse in less than ten
minutes, taking with it national economies and the world economy. It stands to reason
that constitutional decision-making mechanisms should satisfy the new demands of ef-
ficiency, too. The 19th century concept of constitutionalism did not endorse equality;
today, exclusion of groups based on race, gender, religion or ethnicity, and, increasingly,
on sexual orientation, has become unacceptable. Constitutionalism had to learn that
democracy could entail equal respect and political rights for all citizens.

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM
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Constitutionalism is the restriction of state power in the preservation of public peace.
It seeks to cool current passions without forfeiting government efficiency. This definition
is obviously inadequate, but the imperfection is comforting. Using a slightly counterin-
tuitive logic, one could say that, as constitutionalism cannot be molded into a given shape
by giving it exhaustive conditions, it is clearly a rather conservative concept or value.
Constitutionalism is a matter of taste, and taste oscillates around a hard core. Constitu-
tionalism is not merely a legal prescription or prudence elevated to the rank of prescrip-
tion. Law cannot be a substitute for morality, tradition, or everyday common sense.

Constitutionalism can be called the genius of the people, or the nation’s intellect, or
justice, or a reasonable tradition, without which the written constitution is just a mere
collection of words. But it would be a mistake to conclude from what has been said
thus far that the legal side of constitutionalism is irrelevant and that law does not count
where the spirit of the age makes itself felt. The spirit of the age may need formal sup-
port, and the legal factor is especially important where the “spirit of the age” has not
yet taken shape, where there is simply no constitutional practice or justice. The ques-
tion is, as Bruce Ackerman frames it, how do we “construct enduring forms of political
order? The fate of revolutionary liberalism will depend on many things besides consti-
tutional creativity; culture, economics, and geopolitics will make a tremendous differ-
ence. Nonetheless, the creative role of constitutionalism is easy to underestimate.” Law
and constitutionalism, written into law, cannot replace the cement of society, but they
are important additives. Sometimes it is the state’s role to integrate society, and in such
cases, these additives become particularly important.

We recognize constitutionalism, or rather its violation, primarily by experience. We
learn from experience that the absence of certain conditions and given practices, after
a time or under great hardships, leads to the restriction of freedom and oppression. It is
generally not one sign that calls attention to this but a host of signs.

Constitutionalism is a storehouse of experiences, including unsuccessful and despotic
governments, but it is not a collection of recipes. It cannot give concrete prescriptions for
a constitution and the governmental practices woven around it, but it can trigger outraged
loathing. Our attitude toward constitutionalism is similar to that of Augustine’s attitude
toward God. The would-be saint bishop said that he could not define God, but he knew
what sacrilege was. There is no satisfactory definition of constitutionalism, but one does
not only feel when it has been violated, one can prove it. What brings about this almost
instinctive antipathy toward certain acts of government differs from country to country
and from age to age. The doctrine of constitutionalism was the answer given to oppression
during and after the French Revolution, and it was related to concrete forms of abuse and

1 Bruce Ackerman, The Future of Liberal Revolution (New Haven: Yale University Press, 1992), 3 (emphasis
added).



usurpation. Constitutional ideas and constitutionalism in all ages refer to abuses of power
because they exist in the collective memory. The constitutional text, where it exists, can
help us to recognize these abuses. It is relatively easy to recognize interpretations that de-
viate from the possible meaning of the text and practices that violate it. Frederick Schauer
likens the interpretation of the text of a constitution to the frame of a picture. From the in-
terpretation, it is possible to establish what went outside the frame, even though the canvas
gives us no guidance as to what to put within it.?

Even well-defined constitutional fears subside and change with time. For those living
in peace and democracy, constitutionalism may become a comforting knowledge taken
for granted; the routine of a constitutional state is the source of renewed self-confidence
and practical compliance.

2. MAJORITY RULE VERSUS MINORITY RIGHTS

The constitutional acceptance of human differences or, for that matter, the guarantee
that individuals can differ, indicates that living in a constitutional order does not only
mean that citizens are given protection against government power. Constitutionalism
means further that citizens and their fundamental elementary communities are protected
from the rule of the majority, or the strongest. Providing protection against the majority
is especially important if the state in question is democratic and if the constitution insti-
tutionalizes representative government, which, from the point of view of the protection of
citizens and in order to let their political will prevail, would otherwise be desirable.

Since the end of the eighteenth century, constitutions have been prepared to protect
citizens from threat by the state. But in order to be able to protect oneself from the state
— at least within certain limits — it was necessary to define in the constitution how the
will of the state is determined by the citizen’s community. The state does not function
in a vacuum. Citizens are threatened not only by the insecurity and almightiness of
government but by the tyranny of the majority or by small groups that refuse to recog-
nize the rights of others. In the struggle for power among groups, without constitutional
precaution no attention would be paid to public welfare.

Madison considered the tyranny of factions as equal in importance to the tyranny
of the state:

By faction, I understand a number of citizens, whether amounting to a majority or mi-
nority of the whole, who are united and actuated by some common impulse of passion,
or of interested, adverse to the rights of other citizens, or to the permanent and aggregate
interests of the community.

2 Frederick Schauer, “An Essay on Constitutional Language,” UCLA Law Review 29 (1982): 797, 828.

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM
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Extend the sphere and you take in a greater variety of parties and interests; you make
it less probable that a majority of the whole will have a common motive to invade the
rights of other citizens; or if such common motive exists, it will be more difficult for all
who feel it to discover their own strength.?

Putting aside the inequitable distribution of property, religious denominations present-
ed the greatest threat to the division of society when the U.S. Constitution was drafted.
The First Amendment to the U.S. Constitution, asserting anti-factionalism, completely
separated the state from the church, despite the fact that the political elite as well as the
majority of citizens considered religion a moral obligation. The laws of the state must be
formulated so that that the state protects its citizens from group oppression while not be-
coming a tool in their hands.

According to the Madisonian view, the bipartisan, clear majority-producing system
does not favour constitutionalism as a minority-protection program. The single block
majority can be merciless with the minority on all points, and if there are two parties in
the legislative body, these groups can also leave those not having any representation out
in the cold. It might be justified to restrict the formation of a two-party or two-pole sys-
tem by constitutionally prohibiting the exclusion of small parties. The prevailing trend,
which accommodates non-governability and efficiency concerns, moves in the opposite
direction; thresholds are constitutionalized, prohibiting the representation of smaller
constituencies in parliament. But governmental efficiency can be ensured through dif-
ferent, alternative devices.

The prevention of social groups from monopolizing political power has gained new
constitutional significance and meaning after the collapse of authoritarian systems. This
is why the German Basic Law institutionalized the principle of militant democracy.
With the same idea in mind, immediately following the fall of the communist systems,
constitutions were amended everywhere, prohibiting any one party or organization from
gaining exclusive governmental power.

Old struggles continue to play out in our new millennium, as constitutionalism is at the
center of political debates over the apportionment of resources. According to classical
constitutionalism, constitutional regulation means the submission of state institutions to
the law to ensure that they do not interfere with liberty. Constitutionalism requires that
freedom as self-government shall be institutionalized through the formation of branches
of power that are accountable to the citizenry. In the twentieth century, when state ben-
efits became important, it was expedient to include the fundamentals of welfare services

3 The Federalist Papers No. 10: Madison 78.



regulation in the constitution. There was a simple and logical reason for this. It was
necessary to clarify the compatibility between the institutionalization of public welfare
services and the limits on government authority, which was the original constitutional
objective. Since until the late-nineteenth century no one imagined that the state would
undertake a wide range of social tasks, constitutions gave it a free hand, thinking that a
minimum of protection of basic rights was sufficient for liberty. On the other hand, new
constitutional requirements were formulated with an eye to the state’s new activities.
Social groups that had an interest in the new activities sought to elevate these functions
into constitutional rights and duties. The constitution and constitutionalism came to a
crossroads. If one takes the restriction of state activity and limits to government too seri-
ously, the prohibitions on intervention and regulation, which ensure the state’s neutrality
and protect individual rights, will conflict with the new requirements of the state as so-
cial service provider, making the institutions protecting legal rights the insurmountable
obstacles to welfare services. Consequently, twentieth century constitutions had to find
forms that would facilitate constitutional monitoring of the welfare state’s activities, but
at the same time, they had to reconcile the right to benefits with the classical civil rights
and liberties that are endangered by the demand for benefits. Indeed, the dependence on
benefits, recognized as a social right, presents the new threats to individual autonomy
and may undermine the conditions for participation in the establishment of democratic
state organizations and the definition of their democratic functions. Without a certain
level of protection, on the other hand, citizens may not be able to make independent
choices concerning good life.

When reading modern constitutions, one has the sense that they are not about the ba-
sic principles of governing and the institutional limits of power. There is perhaps more
concern about organizing and guaranteeing the basic institutions of the social structure.
Contemporary constitutions are full of special arrangements pertaining to the state’s
operations and services and the privileges of certain groups. In the socialist constitu-
tions the predominance of a visionary social order was quite obvious. Such constitutions
were blueprints for the future and sketchy descriptions of the Potemkin-like functioning
of state bodies. A programmatic nature was one of the characteristic dogmas of socialist
constitutions. Such visionary distortion, as shown by the state-socialist constitutional
structures, threatens freedom at its roots. Classic liberal constitutions did not consider
partisan, ideological particularism to be their task. Apart from universal liberties, which
were taken as a given, the liberal draftsmen did not want unity on a moral basis, nor did
they prescribe daily politics, because politics went beyond the constitution, which sim-
ply provided the structure of government. According to this liberal conception, the state
is by and large neutral, at least at the constitutional level. Political philosophies that ad-
vocate social engineering perceive the state and the government as the means to further-

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM
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ing and achieving certain social objectives. Separation of the public and private spheres
disappears, or at least it becomes blurred, as do the parliamentary institutions and the
political responsibility that goes with parliamentarism. Such separation is considered an
indication of the inefficient management of affairs and an obstacle to integration. Com-
pared with the “simple” and spontaneous solutions of direct-interests representation, the
negotiations of classical constitutional and parliamentary deliberation flounder.

3. THE CONSTANCY OF CHANGE

By themselves, a constitution’s normative nature and the fact that it is made legally
binding say very little. To have the ability to determine the legal system, a constitution
must be above all other legal rules. It is the starting point and the closing argument of a
legal system.

In England, the laws guaranteeing constitutionalism, where these principles have been
written down in laws at all, can be amended at any time by other laws. In other political
cultures such malleability would render constitutionalism hardly sustainable. The su-
premacy of the constitution as legal regulation has to be ensured with the help of legal,
technical means.

In the new millennium, constitutions will change with the times, but their stability is no
less a source of their force. No matter how technical it may seem, amending a constitu-
tion is an essential element of the document itself and of constitutionalism. In the absence
of rigorous amendment procedures, a constitution can become the victim of incidental
considerations at any time, if any one of its prescriptions were to obstruct a current legis-
lative improvisation or a prevalent legislative interest. Techniques of constitutional stabil-
ity are particularly important in times of populism. The blessed self-restriction dictated
by the constitution would cease to exist, even though it is the task of the constitution to
ensure it. With an easily amendable constitution all its guarantees would cease, too. The
intimate relationship with the people’s sovereignty, which was so important when it was
created, would discontinue. The legitimacy of the whole political system would be threat-
ened if the content of the constitution were to appear as, or become part of, the ordinary
political bargaining process.

Of course, constitutions are not immutable. In the name of democratic justification,
Thomas Jefferson held that all generations should have the opportunity to amend their
constitution; because what they inherited was not formulated with their participation,
and earlier generations had no right to determine how future generations should live.
Obviously, Jefferson’s ideas did not win the day. The U.S. Constitution has proved one
of the most stable texts in legal history. New generations simply grow into its neutral
order, which can adapt to changes not only through amendment (a rare occurrence),



but also by judicial and administrative practice (with support from Congress) without
having to modify the text. In contrast, during the second half of the twentieth century,
the German Basic Law underwent several major amendments and changed in over one
hundred points. In the same time-period, the Austrian Constitution was amended and
supplemented with hundreds of constitutional laws. While it is not always easy to draw
a firm line between constitution-making and amending the constitution, from a formal
standpoint constitutional amendments are readily identifiable inasmuch as constitutions
themselves prescribe how they may be amended.

In contemporary rule-of-law states, the constitution is binding as the state’s funda-
mental law because of the manner of its making or ratification. The popular mandate of
the draftsmen or the subsequent ratification procedures make the constitution the most
general expression of popular will and the nation’s highest ranking legal norm. But
this popular-social compact, or at least the acceptance of submission, is not without its
problems, because a respectable constitution is made respectable not only by its super-
legitimate adoption but also by its aging. Contrary to Jefferson’s opinion, use will con-
solidate a constitution. But even if there is no popular revision of the old constitution, it
needs current application and practice (in the form of judgments) to give it strength and
contemporary meaning.

A rule-of-law state accepts that its constitution has normative binding force, but be-
cause of the differing views on the structure of the legal system and the function of the
courts, widely differing meanings are attributed to its normative character. In countries
where judicial review is an accepted practice, the application of the constitution means
by and large that a court hearing a given case may examine whether the law to be ap-
plied corresponds to the prescriptions of the constitution. Further, in the absence of
other concrete and applicable legal prescriptions, and in cases of direct applicability of
the constitution, the relevant provisions of the constitution will be applied as the basis
for decision-making.

A constitution, which creates legal rights and obligations, is bound to raise questions
of interpretation and enforcement much like any ordinary law. Moreover, as constitu-
tional provisions are often more general and open-ended than typical statutory provi-
sions, arguably they allow far greater interpretive latitude than do their statutory coun-
terparts. Generally, stated constitutional rights to privacy and equality and freedoms of
speech and religion are open to multiple and often contradictory interpretations.

To the extent that constitutions grant legally enforceable rights and impose legally bind-
ing obligations, it seems logical to submit constitutional disputes to judicial resolution. Most
countries with written constitutions provide for constitutional adjudication by courts or court-
like institutions; but some have not. One such constitutional democracy is the Netherlands.

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM
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Even in countries in which courts can adjudicate cases involving constitutional issues,
questions may arise concerning whether such courts may invalidate ordinary laws conflict-
ing with the constitution but enacted after the constitution’s adoption; whether constitution-
al interpretations rendered in the course of adjudications are authoritative and binding on
other branches of the government, such as the legislative or executive branch; and whether
courts ought to have the final word when it comes to interpreting the constitution.

INTERNATIONALIZATION

As the world becomes increasingly interdependent, and as the challenges constitution-
al law face expand beyond national boundaries, national courts responsible for consti-
tutional adjudication will look more frequently to their counterparts in other countries
for ideas and guidance.

Interest in comparative constitutional law has palpably increased in recent decades, be-
cause of, among other developments, (1) the proliferation of new constitutions and transi-
tions to constitutional democracy in various parts of the world, such as Eastern Europe,
sub-Saharan Africa, Latin America, and now the Middle East, and (2) the international-
ization of fundamental rights, begun after World War II. Even earlier, by the end of World
War I, a large number of national constitutions had already clearly recognized fundamen-
tal rights of individuals. In the aftermath of World War I, upon the creation of the United
Nations in 1945, and its proclamation of the Universal Declaration of Human Rights in
1948, the trend toward the internationalization of fundamental rights was decidedly on its
way. Although the 1948 Declaration wielded no legally binding force, it clearly thrust the
kinds of rights promoted by the French Declaration of the Rights of Man and of the Citi-
zen of 1789 and the American Bill of Rights of 1791 to the forefront of the international
arena. The 1948 Declaration was followed by the International Covenant on Economic,
Social and Cultural Rights (ICESCR), which became binding, after ratification by a suf-
ficient number of states, in 1976, ten years after initial adoption by the UN; and several
more specific human rights instruments followed. Concurrent with this, several regional
charters for the protection of human rights emerged, including the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms (ECHR) and its
African, American and Asian counterparts. Although both international and regional
schemes for the protection of human rights emanate from international treaties rather
than constitutions and often differ significantly in application and implementation from
rights enshrined in domestic constitutions, transnational rights share much with many of
their domestic counterparts in terms of content and scope. Moreover, in some cases, such
as the rights protected by the ECHR, judicial enforcement is akin to what is generally
available under many domestic constitutions. For instance, an aggrieved individual in a
country party to the ECHR may pursue claims arising under the Convention before the



European Court of Human Rights (ECtHR), seated in Strasbourg, France.

In more recent times, contact among judges from different countries has increased
sharply, and foreign judicial decisions have become more readily available through the
Internet. Moreover, interest in, and opportunities for, exchanges among constitutional
scholars from different parts of the world have risen in recent years.

Notwithstanding these evolving trends, comparative legal studies in general and com-
parative constitutional law in particular are subject to special challenges and objections.
Possible objections, concerning the feasibility, desirability, and utility of meaningful
comparative analysis, concentrate around the danger of misinterpreting foreign legal
and constitutional materials by taking them out of context, or imposing one’s own stan-
dards, often implicitly, on “the other.” Legal norms and institutions are embedded in
particular socio-political and cultural developments, and their meaning and import are
linked to these. Accordingly, to the extent that the comparativist is unfamiliar with the
context of foreign materials examined for purposes of comparison, he or she may mis-
interpret apparent similarities or misunderstand the import of apparent differences, or
may impose a specific bias on the subject. Critics of the comparative approach may ask
how does separation-of-powers problems or solutions in a presidential democracy, such
as the U.S., can be relevant for a parliamentary democracy, such as Germany or India?
Or, how does the teaching of religion in public schools in a country where it is clearly
constitutionally permissible, such as Germany, bear any useful relation to the same is-
sue in countries with constitutions committed to the separation between religion and the
state, such as France or the U.S.? These questions will not disappear, but by the same
token, the comparative approach will likely continue in the face of such challenges.

CONCLUSION

According to democratic principles, a government can function only if it has the approv-
al of those governed. The most perfect form of approval is where the citizens themselves
apply self-government, obeying laws they created for themselves. “Self-government” may
take the form of representative or direct democracy. Democratic government for the peo-
ple is realized by the people, with the laws embodying the wishes of the people.

Constitutionalism is suspicious of democracy, but this does not necessarily mean that
there is animosity. Putting aside what its individual representatives thought of popular
power, constitutionalism is basically neutral on this issue so long as democracy does not
threaten to become despotism. In general, modern constitutions expressly recognize equal
and universal voting rights as the basis of the political system and of the legitimate exer-
cise of political power. Constitutions and constitutionalism cannot simply disregard the
most popular legitimizing theory of our age-namely, democracy. Nevertheless, exercising
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democratic power could also pose a threat to liberty and basic rights. Constitutionalism,
though it has adopted under modern conditions some of the elements of the democratic
political process, attempts to tame the people’s democratic rule. Constitutionalism offers
such institutions for the exercise of power, which prevent, to a certain extent, democra-
cy’s despotic inclinations. By doing this, constitutionalism is not an enemy of democracy,
though it does not adulate it. According to Leo Strauss, “...the reason why we cannot al-
low ourselves to be the bootlickers of democracy is because we are its friends and allies.”

Constitutionalism considers certain basic rights and values to be inviolable, as op-
posed to the majority principle of the sovereignty of people, which claims the supremacy
of laws passed by the majority. The constitution, instead of declaring the sovereignty
of people, settles on the appropriate restrictive institutions. What powers constitutional
institutions do have was vested in them by the people. On the other hand, the sover-
eignty of the people does not mean that those who exercise this sovereignty may make
sovereign decisions on the individuals’ existence.

The rule of the majority, be it a faction in the parliament of a majority social group,
can only be acceptable if the minority has a chance under the prevalence of the majority
rule to become part of the majority at least when it so wants, and if being in the majority
does not lead to the oppression of the minority. If the minority has no chance of suc-
cess in the long run, the system will be unacceptable to them. If the minority’s status
is unbearable, then there may be a revolt, because for them there is nothing to lose. The
constitution is to provide guarantees of the social peace, which is its own prerequisite.
Among other reasons, constitutions must protect minorities in order to maintain peace.
A constitution should guarantee, therefore, partly by electoral provisions, that the mi-
nority’s status be endurable and, in theory, that it be only temporary.

To a certain degree, protecting fundamental rights does this, and certain group rights
and minority-protection privileges can be added to this. But, completely excluding all
disadvantages—all (ab)use of majority power—is impossible. Consequently, constitu-
tions offer institutional and procedural solutions in an effort to protect minorities. Such
institutional protection may be provided by constitutional adjudication, if the court en-
forcing the constitution supplements the legislation’s enactment with the minority’s con-
cerns left out of consideration by the legislative majority. It is no wonder, then, that the
majority-representation principle is not considered, or violated, when constitutional ad-
judication is established. Separation of powers also serves as a majority-restricting con-
stitutional solution insofar as it is not the same majority that prevails in all branches.

The principles that have underlain constitutionalism for hundreds of years must continue to
do so in the future. Constitutionalism is about limiting power. So long as power exists, so too
should a robust commitment to constitutionalism, in this millennium and those to come.



PE3IOME

COFJIaCHO JIEeMOKPAaTUIECKUM MTPHHITAIIAM ITPABHTEIHCTBO MOKET (YHKITHOHHPO-
BaTh TOJBKO IPU HAJIMYUU COTJIACHS yIpaBlsieMblX. Hanbonee coBepieHHBIM
BUJIOM TAaKOT'O COTJIACHS SIBJISIETCS OCYIIECTBISEMOE IpakJaHaMU CaMOYIpaBlieHUE,
KOT/Ia OHM CaMU CIIEIYIOT CO3IAaHHBIM ISl ce0s 3akoHaM. «CaMOyTIpaBICHNE» MOXKET
OCYIIECTBIIATHCS MIOCPEACTBOM IMIPEICTABUTEIHHON MM HEITOCPEICTBCHHOM IEMOKpa-
THH. YUpexKJACHHOE ISl HapoJa JeMOKpPATHYECKOe MPaBUTEIBCTBO OCYIIECTBIISCTCS
HapOJIOM ITOCPEICTBOM 3aKOHOB, 3aKPETISIONINX BOJIO HAPO/IA.

CooTHolIeHNe KOHCTUTYIIHOHATIN3MA U IEMOKPATHH HENB3S1 CINTATH OTHO3HAYHBIM,
OIHAKO ATO HE 0053aTENFHO 03HAYACT, YTO MKy HIMH CYIIECTBYET IPOTUBOPEUHE.
Jo Tex mop moka OTCYyTCTBYET yrpo3a MpeBpalleHHs JeMOKPAaTHU B AECIIOTH3M, KOH-
CTUTYIHOHAJHN3M II0 CyTH HEWTpajeH B BOIPOCE O TOM, YTO OTIACIBHBIC NMPEICTaBH-
TEJIM HApOJHOW BJIACTU JyMaloT O nocieaHeil. CoBpeMeHHble KOHCTUTYLIMH, KaK Ipa-
BUJIO, Y€TKO YCTAaHABIMBAIOT paBHOE U BceoOliee n30uparenbHOe MPaBoO KaK OCHOBY
MIOJIUTUYECKON CUCTEMBI U JIESTUTUMHON MOJIUTUYECKON BiacTU. KOHCTUTYIIMU U KOH-
CTUTYIHOHAJN3M HE MOTYT MPOCTO UTHOPHPOBATH CAMYIO MOMYJSIPHYIO TECOPHIO Jie-
TUTUMAIlMY HAIlIero BPEMEHH, a UMEHHO, IEMOKpaTHio. TeM He MeHee OCYIECTBICHHE
JIEMOKPAaTHIECKON BIIACTH TAKKE MOXKET IIPEICTABISITH YIPO3Y sl CBOOOBI 1 OCHOB-
HBIX ITpaB. HecMOTps Ha TO, 4TO B COBPEMEHHBIX YCIOBUSIX KOHCTHTYLIHOHATH3M OXBa-
THIBA€T HEKOTOPBIC JIEMEHTHI JIEMOKPATHYECKOTO MOJIUTUYECKOTO TpoIecca, B TO ke
BpeMsI OH IBITACTCSA YMEHBIINTD JEMOKPAaTHUECKYTO BIACTh Hapoaa. KoHcTurymona-
JU3M IIpeIaracT TaKue WHCTUTYTHI OCYIIECTBICHUS BIACTH, KOTOPHIE B OIPEAEIICH-
HOIi CTENEHHU MPENsATCTBYIOT MPOSBICHUIO TaK HA3bIBAEMbIX JIECIOTHYECKUX HAKJIOH-
HOCTEH feMoKpaTHH. B X0e 3TOro OH He BRICTYTIAET B KAUYECTBE Bpara IEMOKPATHH, HO
u He “nbcTut” eif. [lo cmoBam Jleo Illtpayca, ... Mbl HE MOKEM IMO3BOJIUTH ceOe OBITh
JIbCTELAMU IEMOKPATHH, KaK pa3 MOTOMY, YTO MbI €€ APY3bsi U COIO3HUKH .

KOHCTI/ITyHI/IOHaHI/ISM paccMaTpuBaACT HEKOTOPLIC OCHOBHLIC ITpaBa U HEHHOCTU KaK
HCIIPUKOCHOBCHHBIC, HO HE IMMPUHIIUIIBI OOJIBIIMHCTBA U CYyBEpPCHHUTETA HApOJa, KOTO-
PbIC DPEANIOJIararoT BEPXOBCHCTBO 3aKOHOB, IMMPUHATBHIX oonbIMHCTBOM. bosee TOro,
KOHCTHTyHI/Iﬂ, BMCCTO IIPpU3HAHU CYBECPCHUTETA HAPOJa, OCHOBBIBACTCS HAa UMCHOIIUX
OIr'paHUYIUBAIOIICC BHAYCHUC COOTBETCTBYIOINX HHCTUTYTaXx. TTomrOMOUMS KOHCTUTY-
IMUOHHBIX MHCTUTYTOB MPCAOCTABIAIOTCA UM HApOAOM. OI[HaKO CYBCPCHUTET Hapoaa
HE O3HA4YacT, 4YTO pCaJIM3YyIOIINEC €ro Cy6’LeKTLI MOTr'yT IPpUHUMATb CYBEPCHHBIC pCIIIC-
HHS OTHOCHUTEJIBLHO BCEX ACIIEKTOB YEJIOBEUYECKOTO OBITHS.

IIpaBnenue GombpmmHCTBA (OyAb TO (hpakmus CONMANBHONW TPYIIIBI, COCTABISIOMICH
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OOJIBIIMHCTBO B MAPJIAMEHTE) MOKET OBITh TIPUEMJIIEMBIM, TOJIBKO €CJIM MEHBITHHCTBO B
YCIIOBUSIX JICHCTBUS MPUHIIKIA OOJIBIIMHCTBA UMEET BO3MOXKHOCTD CTaTh YacThiO 0OJb-
HIMHCTBA, 10 KpaiiHel Mepe, KOr/ia OHO ATOT0 JKeNaeT 1, Oyy4H B OONBIIUHCTBE, HE HAYH-
HAeT MMOAaBISATh MEHBITUHCTBO. CricTeMa OyIeT HeMPUEMIIEMOM JUTsI MEHBIITHHCTBA, €CJIH B
KOHEYHOM UTOT'€ OHO HE MMEET BO3MOXKHOCTH Ha ycnex. M eciiu nmojoxeHne MEHbITUHCTBA
CTaHET HEBBIHOCHMBIM, TO MOXKET BCIIBIXHYTh BOJTHEHUE, TAK KaK MPEACTABUTEIISIM 00CY kK-
JIaeMOH T'pyIIIbl OyJeT Hedero TepsATh. KOHCTUTYIHS JIOJKHA YCTAaHABIUBATh TapaHTHH
COLIMATLHOTO MUPA, KOTOPBIU SBJISICTCS PEIOCHLIKOM It Hee camoid. CIie/IoBaTeNIbHO, B
YHCiIe JPYruX MPUYUH, KOHCTUTYIIUH 3aIIUIIAI0T MEHBIIMHCTB, TAKXKE B LENAX MOIACP-
*)aHusg Mupa. TakuMm o06pa3om, KOHCTHTYIIHSI JOJKHA TapaHTUPOBATh, YACTHYHO TTOCPEI-
CTBOM TIOJIOKCHU OTHOCUTEIILHO H30MPaTENbHBIX TIPAB, CEPhE3HBIN CTATYC MECHBITUHCTB,
¥ 9TOOBI TEOPETHUYECKH OH OBLI JTUIIIb BPEMECHHBIM.

3aluTa OCHOBHBIX IIPaB B HEKOTOPOH CTENEHU CIIY’KUT 3TOMY. BmecTe ¢ 3TuM OHa
MOXKET OBITH JOMOJTHEHA OMPENeNICHHBIMH TPYNIOBBIMH IIPaBaMH M MPUBIICTUAMHU
[I0 3alUTE IIpaB MEHBIIMHCTB. B TO >ke BpeMs CllefyeT OTMETUTh, YTO IIOJIHOE MC-
KIIIOUEHUE BCEX HEJOCTAaTKOB - BCEX CIy4YaeB 3JI0YyNOTPeOJIeHHs BIACThIO OOJIBIIMH-
CTBA - HEBO3MOKHO. VIMEHHO 110 ATOI NMpUUMHE KOHCTUTYLIMH YCTaHABIUBAIOT COOT-
BETCTBYIOIME MHCTUTYLHOHAJIBHBIE U IPOLECCYAJIbHBIE CPEACTBA B LEJIAX 3aLIUThI
MEHBIIMHCTB. Takass MHCTUTYI[MOHAJIbHAS 3al[UTa MOXKET OBITH IPEJOCTaBJIECHA MO-
CPEACTBOM KOHCTUTYIIMOHHOI'O MPaBOCYIUs, KOTIa CyJ, paccMaTpuBas BOIPOCHI OT-
HOCHUTENBHO peann3anuu KoHcTUTynH, oOecriednBaeT JelHCTBHE 3aKOHOAATENbCTBA,
YUHUTBIBasE HHTEPECHl MEHBIIUHCTB, KOTOPHIC HE OBIIHM MPUHSATHI BO BHUMAaHHUE Mapia-
MEHTCKUM OOJBITMHCTBOM. He yauBHTENBHO, YTO C CO3/IaHNEM HHCTHTYTA KOHCTHTY-
LIUOHHOTO ITPABOCYIUS MPUHIIHII IPEJCTABUTEIbCTBA OOJIBIINHCTBA HE YUUTHIBACTCS
WJIY Jake HapyluaeTcs. Pa3nenenue BiacTell TakkKe CIIYKUT BbIABJIEHUIO KOHCTUTYLIH-
OHHOTO PEIICHHS 10 OTPAHUIEHHIO IIPaB OOIBITMHCTBA MOCTONIBKY, HOCKOJIBKY OTHO U
TO € OOJIBLIMHCTBO HE SBIISIETCS IPE0OIAAOIIUM BO BCEX OTPACIISIX.

[TpuHUMIIBL, JeKAIIME B OCHOBE KOHCTUTYIMOHAJIM3MA B TEUEHHE CTOJIETHH, TOJKHBI
OBITh TAKOBBIMHU U B OyaymnieM. KOHCTUTYIIMOHATU3M CITYKUT OTPAHUYCHHIO BJIACTH.
Jlo Tex nop noka cyuecTBYeT BJIACTb, JOJDKHA CYLIECTBOBATbH CTPOrasi NPUBEPIKEH-
HOCTb KOHCTUTYIIMOHAJIU3MY KaK B 3TOM, TaK U B OyIyIIHUX THICSYENETUIX.



ZUSAMMENFASSUNG

Geméﬁ demokratischen Prinzipien kann eine Regierung nur mit Zustimmung der
Regierten funktionieren. Die vollkommenste Art einer solchen Zustimmung ist die
Selbstverwaltung der Biirger, wenn sie den Gesetzen folgen, die sie fiir sich geschaffen ha-
ben. Die «Selbstverwaltung» kann durch eine reprisentative oder unmittelbare Demokratie
realisiert werden. Die fiir das Volk etablierte demokratische Regierung wird vom Volk mit-
tels der Gesetze ausgeiibt, in denen der Wille des Volkes verankert ist.

Das Verhiltnis zwischen dem Konstitutionalismus und der Demokratie kann nicht
als eindeutig bewertet werden, dies bedeutet indes nicht, dass es einen Widerspruch
zwischen den beiden gibt. Solange keine Gefahr der Ausartung der Demokratie in die
Despotie droht, ist der Konstitutionalismus neutral hinsichtlich der Frage, was die ein-
zelnen Vertreter der Volksmacht von dieser halten. Die modernen Verfassungen legen
in der Regel ein gleiches und allgemeines Wahlrecht als Grundlage des politischen Sys-
tems und der legitimen politischen Macht fest. Die Verfassungen und der Konstitution-
alismus konnen die populérste Legitimationstheorie unserer Zeit, d. i. die Demokratie,
nicht ignorieren. Nichtsdestoweniger kann auch die Ausiibung der demokratischen
Macht eine Gefahr fiir die Freiheit und die Grundrechte darstellen. Obwohl der Konsti-
tutionalismus unter gegenwértigen Bedingungen einige Elemente des demokratischen
politischen Prozesses erfasst, versucht er gleichzeitig die demokratische Macht des Vol-
kes zu reduzieren. Der Konstitutionalismus bietet solche Institute der Machtausiibung,
die das Eintreten so genannter despotischer Neigungen der Demokratie einigermafien
verhindern. Dabei handelt er nicht als ein Feind der Demokratie, aber er «schmeichelt»
ihr nicht. Leo Strauss meinte, dass man sich nicht erlauben kann, der Demokratie zu
schmeicheln, gerade weil man ihr Freund und Verbiindeter ist.

Der Konstitutionalismus betrachtet einige Grundrechte und Werte als unantastbar,
aber nicht die Prinzipien der Mehrheit und der Souverénitét des Volkes, die den Vorrang
der von der Mehrheit angenommenen Gesetze voraussetzt. Mehr noch, statt die Sou-
verdnitét des Volkes anzuerkennen, griindet sich die Verfassung auf die Institute, die
eine beschriankende Bedeutung haben. Die Befugnisse der Verfassungsinstitute werden
diesen vom Volk eingerdumt. Aber die Souverénitét des Volkes bedeutet nicht, dass die
Subjekte, die diese realisieren, souverdne Entscheidungen iiber alle Aspekte des men-
schlichen Seins treffen kénnen.

Die Regierung der Mehrheit (etwa der Fraktion einer sozialen Gruppe, die die Meh-
rheit im Parlament hat) kann nur akzeptabel sein, wenn die Minderheit unter Bedingun-
gen der Geltung des Mehrheitsprinzips eine Moglichkeit hat, ein Teil der Mehrheit zu

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM

25



Michel ROSENFELD, Andras SAJO

26

werden, mindestens wenn sie es wiinscht, und, indem sie zur Mehrheit gehort, die Mind-
erheit nicht zu unterdriicken beginnt. Das System wird fiir die Minderheit inakzeptabel,
wen sie im Endergebnis keine Erfolgschancen besitzt. Und wenn die Lage der Minder-
heit unertriglich wird, kann es zu einer Auflehnung kommen, denn die Vertreter dieser
Gruppe haben dann nichts zu verlieren. Die Verfassung muss Garantien des sozialen
Friedens festsetzen, der eine Voraussetzung fiir die Verfassung selbst ist. Auch deswe-
gen, d. h. zur Erhaltung des Friedens, schiitzen die Verfassungen die Minderheiten. Die
Verfassung muss also einen bedeutenden Status der Minderheiten schiitzen, zum Teil
durch die Vorschriften iiber Wahlrechte.

Der Schutz der Grundrechte dient einigermaflen dazu. Gleichzeitig kann dieser Schutz
durch bestimmte Gruppenrechte und Vorrechte fiir den Schutz der Rechte der Minder-
heiten ergénzt werden. Es wire aber auch zu bemerken, dass es unmdglich ist, alle Fille
des Machtmissbrauchs durch die Mehrheit auszuschlieBen. Gerade deswegen etablieren
die Verfassungen entsprechende institutionelle und prozessuale Mittel zum Schutz der
Minderheiten. Ein solcher institutioneller Schutz kann durch die Verfassungsgerichts-
barkeit gewdhrt werden, wenn das Gericht, das die Fragen betreffend die Realisierung
der Verfassung behandelt, die Geltung der Gesetzgebung gewéhrleistet und dabei die
Interessen der Minderheit beriicksichtigt, die die Mehrheit im Parlament nicht beachtet
hat. Es ist nicht weiter erstaunlich, dass mit der Einrichtung der Verfassungsgerichts-
barkeit das Prinzip der Vertretung der Mehrheit nicht beriicksichtigt und sogar verletzt
wird. Auch die Gewaltentrennung dient insoweit zur Ermittlung der verfassungsmafi-
gen Entscheidung iiber Beschrinkung der Rechte der Mehrheit, als ein und dieselbe
Mehrheit nicht in allen Bereichen dominiert.

Die Prinzipien, die bereits jahrhundertelang dem Konstitutionalismus zu Grunde lie-
gen, miissen auch in der Zukunft aufrecht bleiben. Der Konstitutionalismus dient zur
Beschrinkung der Macht. Solange es Macht gibt, muss dem Konstitutionalismus Treue
gehalten werden, in diesem Millennium und in spéteren Millennien.

RESUME

elon les principes de la démocratie, le gouvernement ne peut fonctionner qu’avec

le consentement des gouvernés. Le mode le plus parfait d’un tel consentement est
l’autogestion des citoyens quand ils se conforment aux lois établies par eux-mémes et
pour eux-mémes. «L’autogestion» peut étre mise en ceuvre au travers de la démocratie
représentative ou directe. La gouvernance démocratique, mise en place pour le peuple,
est exercée par le peuple par le biais des lois qui transcrivent la volonté du peuple.



Le rapport du constitutionnalisme et de la démocratie n’est pas univoque, mais cela ne
suppose pas nécessairement qu’il y a une contradiction entre eux. Tant que la menace de
la transformation de la démocratie en despotisme ne se pose pas, le constitutionnalisme
est essentiellement neutre sur la question de ce que certains représentants du pouvoir
du peuple pensent de celle-ci. Les Constitutions modernes, en régle générale, définis-
sent clairement le droit égal et universel de vote comme base du systéme politique et du
pouvoir politique 1égitime. Les Constitutions et le constitutionnalisme ne peuvent pas
simplement ignorer la théorie de Iégitimation la plus populaire de notre temps, a savoir,
la démocratie. Toutefois, la mise en place d’une gouvernance démocratique peut aussi
représenter une menace pour la liberté et les droits fondamentaux. Dans les circonstanc-
es actuelles le constitutionnalisme, tout en englobant un certain nombre d’éléments du
processus politique démocratique, tente de réduire le pouvoir démocratique du peuple.
Le constitutionnalisme propose de telles institutions de gestion, qui dans une certaine
mesure, empéchent la manifestation de tendances soi-disant despotiques de la démocratie.
Dans ce processus, il n’agit pas comme un ennemi de la démocratie, mais ne la flatte pas
non plus. Selon Leo Strauss, «... nous ne pouvons pas nous permettre d’étre des flatteurs
de la démocratie, justement parce que nous sommes ses amis et ses alliésy.

Le constitutionnalisme traite un certain nombre de droits et de valeurs fondamentaux
comme étant inviolables, mais cela ne concerne pas les principes de la souveraineté et de
la majorité du peuple qui supposent la suprématie des lois, adoptées par la majorité. En
outre, la Constitution, au lieu de reconnaitre la souveraineté du peuple, se base sur les
institutions appropriées ayant un effet limitatif. Les pouvoirs des institutions constitu-
tionnelles leur sont accordés par le peuple. Cependant, la souveraineté du peuple ne veut
pas dire que les sujets qui réalisent cette souveraineté peuvent prendre des décisions
souveraines sur tous les aspects de I’existence humaine.

La gestion par la majorité (qu’il s’agisse d’un groupe social ayant la majorité au par-
lement) ne peut étre acceptable que si la minorité, dans les conditions de I’action du
principe de la majorité, a la possibilité de faire partie de cette majorité, au moins quand
elle le souhaite, et étant dans la majorité, ne réprime pas la minorité. Le systéme sera in-
acceptable pour la minorité si celle-ci, en fin de compte, n’a pas de capacité de réussir. Et
au cas ou la situation de la minorité devient insupportable, une révolte s’éclate, puisque
les représentants du groupe susdit n’ont rien a perdre. La Constitution doit définir les
garanties de la paix sociale qui est la condition de base pour I'existence d’elle-méme.
Par conséquent, les Constitutions protégent les minorités, entre autres raisons, aux fins
de la maintenance de la paix. Ainsi, la Constitution doit garantir, en partie a travers les
dispositions concernant le droit de vote, un statut sérieux aux minorités, et théorique-
ment, ce statut ne peut étre que temporaire.
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La protection des droits fondamentaux sert, dans une certaine mesure, a cela. Mais
il faut la compléter par quelques droits et priviléges de groupe concernant la protection
des droits des minorités. En méme temps il convient de noter que 1’élimination compléte
de tous les défauts, de tous les cas d’abus de pouvoir par la majorité, est impossible.
C’est pour cette raison que les Constitutions définissent des moyens institutionnels et
de procédure appropriés aux fins de la protection des minorités. Une telle protection
institutionnelle peut étre mise a disposition a travers la justice constitutionnelle, quand
la Cour, examinant les questions relatives a la mise en ceuvre de la Constitution, garantit
I’action de la législation, en tenant compte des intéréts des minorités qui n’ont pas été
pris en considération par la majorité parlementaire. Ce n’est pas donc étonnant qu’avec
la création de I’institut de la justice constitutionnelle le principe de la représentation de
la majorité n’est pas pris en considération, voire il est violé. La séparation des pouvoirs
sert également a I'identification des solutions constitutionnelles de restriction des droits
constitutionnels de la majorité dans la mesure ou la méme majorité n’est pas dominante
dans tous les domaines.

Les principes qui sont a la base du constitutionnalisme au cours des si¢cles, doivent
nous conduire aussi dans I’avenir. Le constitutionnalisme sert a la restriction du pou-
voir. Tant que le pouvoir existe, un strict respect du constitutionnalisme doit exister dans
le présent aussi bien que dans le prochain millénaire.



CONSTITUTION AND CONSTITUTIONALISM
IN THE CONTEXT OF CONSTITUTIONAL CULTURE
OF THE NEW MILLENNIUM

Gagik HARUTYUNYAN

An opinion prevails in legal literature that the initial meaning of the verb to con-
stitute (initiate, found) implies neither limiting political power for the sake of
individual liberties, nor inducing the government to abide by common ethical norms.! To
constitute first and foremost means to “establish”, “set up”. Mcllwain claims that Cicero’s
phrase “Haec constitutio” was the first reference to the notion of “constitution” as applied
to a form of governance.” Citing historical background S. Holmes concludes: “the pri-
mary function of ancient constitutions was not to limit existing power, but create power
out of the lack thereof™.?

Under this epistemological chain of thought the notion of constitution (constitutio —
establishment, setting-up, organization) is traditionally characterized as the Supreme
Law of a state, endowed with highest legal force, the main features of which are
determined by the fact that it establishes:

- the bases of state order;
- safeguards to protect the rights and fundamental freedoms of man and citizen;
- a system of state power, the functions, principles and the order of organization thereof;

1 See Ctuen Xonmc, KOHCTUTYIIMM U KOHCTUTYLHOHAIU3M // CpaBHUTEIbHOE KOHCTUTYLIMOHHOE 0003peHue,
2012, N3(88), - P. 61 (Many valuable works on problems of contemporary constitutionalism have been pub-
lished in the USA, where the problems of constitutionalism are mainly considered in the context to factual con-
stitutional restriction of power. See. Holmes S. Constitutions and Constitutionalism // The Oxford Handbook
of Comparative Cons—titutional Law /Ed. by M. Rosenfeld, A. Sajo/. Oxford University Press, 2012; Michel
Rosenfeld, Com—parative Cons—titutionalism: Cases and Materials, (2d. Ed., West 2010) (with Baer, Dorsen, and
Sajo); American Cons—titu-tionalism: From Theory to Politics. Book by Stephen M. Griffin. Princeton Univer-
sity Press, 1996; Constitutional Revolutions: Prag—matism and the Role of Judicial Review in American Con-
stitutionalism. Book by Robert Justin Lipkin. Duke University Press, 2000; The Supreme Court and American
Constitutionalism. Edited by Bradford P. Wilson and Ken Masugi. The Ashbrook Series on Constitutional Politics
Rowman & Littlefield. 1997 Softcover; Progressive Cons—titutionalism. Book by Robin West. Duke University
Press, 1994; Constitutionalism: The Philosophical Dimension. Book by Alan S. Rosenbaum. Greenwood Press,
1988; Liberalism, Constitutionalism and De—mocracy. Book by Russell Hardin. Oxford University Press, 1999;
American Cons—titutionalism Abroad: Selected Essays in Comparative Constitutional History. Book by George
Ethan Bellies. Greenwood Press, 1990; Progressive and Conservative Constitutionalism. Journal article by Robin
West, M. TechNet, R. Epstein, Rail Berger, Robert Bork. Michigan Law Review, Vol. 88, 1990; American Consti-
tutionalism: From Theory to Politics. Stephen M. Griffin. One of Choice’s Outstanding Academic Books of 1997;
The Paradox of Constitutionalism. Constituent Power and Constitutional Form. Edited by Martin Laughlin and
Neil Walker. Oxford University Press, 2008 and others).

2.See McLain Ch. H. Constitutionalism Ancient and Modern. Ithaca, NY: Cornell University Press, 1947, P. 25.
3 Ibidem, p. 62.
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- a legal framework for the exercise of political power, as well as individual political,
economic, social rights and freedoms.

Topical discussions in international forums and scientific literature evolve around
such subjects as “Axiological aspects of the development of the Constitution,” “Political
basis of constitutionalism,” “Development trends of liberal constitutionalism,” “Consti-
tution in the context of expressions of constitutional culture,” “Characteristic features
of European constitutionalism and constitutional culture,” “Patterns of expression of su-
pranational constitutionalism,” etc.* We also intend to approach these problems exactly
from the viewpoint of revealing the axiological essence and interdependence of funda-
mental notions of constitution, constitutional culture and constitutionalism, placing our
understanding of these notions in the context of Armenian historical reality.’

A study of Armenian legal thought, especially in the wake of the adoption of Christi-
anity as a state religion in 301 A.D., opens up unique opportunities for revealing episte-
mological, axiological, spiritual and ethical essence of these notions.

From the point of view of legal axiology the emergence of constitutional culture is
determined by the extent to which “constituting relations” are evaluated in the legal
sense, become commonly accepted rules of behavior, irrespective of the fact whether
they are customary or universally binding behavioral rules.® In literature the Constitu-
tion itself is often deemed a cultural phenomenon only in the event when it is realized,
becomes a living reality that is perceived and recognized, rather than remaining a com-
pilation of pleasing language and smart ideas.’

In the Armenian language the notion “Constitution” first and foremost implies an act
of not just merely constituting, but of setting borders. It is not incidental that in 1773 Ha-

4 See Crusen Xoamc, KoHcTHTYyIMN 1 KOHCTHTYIIMOHAIN3M // CpaBHUTEIBHOE KOHCTUTYIIHOHHOE 0003peHHe,
2012, N3(88), - pp. 56-84; Kyradun O.E. Poccuiickuii koHCTHTYIHOHATH3M. - M., 2008; TanueB E. Bo3nuka-
IO HaJ-HAIIMOHAJIBHBIN KOHCTUTYLHOHAIN3M M COBPEMCHHBIC CHCTEMbl KOHCTUTYLHOHHOI'O KOHTpOJIS //
CpasuutensHoe Koncrurynumonnoe O6o3penue, 2007, N4, p. 78-94; Pozendensa M., llaito A. Pacnpoctpa-
HeHHe THOepasbHOr0 KOHCTHTYIHOHAIM3MA: M3yYCHHE Pa3BUTHs MpPaB Ha CBOOOJY CIIOBA B HOBBIX JEMO-
kpatusix // CpaBuutenbHoe Koncrurynumonnoe O6o3penue, 2007, N1. - pp. 102-120; CoBpeMeHHBIN KOHCTH-
TYLMOHANN3M U rocyaapctBo Uspawis / CoBpeMeHHbIH KOHCTUTYLIHOHATN3M, 2006, N2.- pp. 50-54; Teopus
KOHCTUTYI[MOHaNU3Ma U punocodus rocynapctsa B OPI" // 3akon u npaso, 2001, N5. - pp. 39-47; The Twilight
of Constitutionalism?. Series Editors: Martin Loughlin, John P. McCormick, and Neil Walker. Oxford University
Press, 2010; The Constitution in 2020. Edited by Jack M. Balkin, Reva B. Siegel. Oxford University Press, 2009;
Constitutional Cultures. Ed. by M. Myrzykowski. Warsaw, ISP, 2000; Constitutional Cultures: The Mentality and
Consequences of Judicial Review. Robert F. Nagel. University of California Press, 1993; Collection Science and
technique of democracy, N 37; European and US constitutionalism. G. Nolte (Editor). European Commission for
Democracy through Law. Council of Europe Publishing, 2005.

5 See Gagik Harutyunian, Epistemological nature of constitutionalism in the context of historical evolution of
constitutional culture / The legal philosophy of the Pentateuch, edited by A. A. Husseinov and E. B. Rashkovs-
kiy, Moscow, 2012, pp. 70-82...

6 See INonuTHKO-MPaBOBBIC LIEHHOCTH: HCcTOpHS U coBpeMeHHocTh / Edited by B. C. Hepcecsini. - M., 2000. - p. 5-30.

7 See Book Review — Hoberle and the World of the Constitutional State, http:/www.germanlawjournal.com/
print.php?id=227.



kob and Shahamir Shahamirians entitled their Constitution for the yet-to-be independent
Armenia The Entrapment of Vanity. This implied outlining the “ultimate limits” not only
of freedom, but also vanity. The authors of this unique historical document emphasized:
“...We need a great measure of kindness to restrain our lives with the law and freedom,
in order to become worthy of Lord’s esteem.”® These laws, in turn, had to be prescribed
“in harmony with human nature, according to the desire of our rational soul”.’

At the same time, in the origins of Armenian constitutionalism, the notion of con-
stitution possessed, above all, an axiological-systemic denomination."

The authors of the New Dictionary of the Armenian Language, published in Venice in
1837, provided a brilliant insight into the axiological nuances of constitution. They pre-
cede the relevant entry with multilingual equivalents, such as determinatio, constitutio,
statutum, dispositio. Then follow with an exceptionally remarkable phrase: “Regula-
tory determination of borders and Divine Providence.”' It is evident that we deal
here not only with a supreme “determination” of constituting nature and, hence, with
legal regulation of such a scale, but that it is based upon divine perception, a system
of values granted from above, ultimate Providence.

It is obvious that the dictionary in question covers a broad scope for the notion of
constitution, departing from a number of important components:

- it is a decision, order, statute;

- it possesses determining significance, precluding “decisions” that evade or are over
and above it;

- the phrase “Divine Providence,” while augmenting the determining and ultimate
nature of the “decision,” adds a particular emphasis to the existence of its underlying
perpetual values that are “granted from above”. The semantic scope of this language
originates in spiritual, ethical, philosophical, cognitive and Weltanschauung roots of the
Armenian legal mind.

The elements of constitutionalism have come about in the course of a lengthy histori-
cal period, in the Armenian reality they were expressed with a particular persistence,
especially, as it was already noted, following the adoption of Christianity as a state
religion, in conditions of the need for establishing coordinated, uniform rules for
secular and ecclesiastical lives. Mesrop Mashtots (362-440), Yeznik Koghbatsi (circa
380-450), Yeghishe (410-475), Movses Khorenatsi (circa 410-495) and many other out-
standing Medieval Armenian thinkers have reflected on issues of law, right, justice, in-

8 See The Entrapment of Vanities, Yerevan, 2002, p. 38 (in the Armenian language).

9 Ibidem, p. 71.

10 See G. Harutyunyan. Constitutional Culture: the Lessons of History and the Challenges of Time. Yerevan, 2009.
11 See ‘Lnp Punwghpp {wyuqub Laqyh, Gplw6 1981, p. 688.
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evitability of punishment, recovery commensurate with the guilt, interdependence of the
concepts of “reason” and “law,” and the role of all of the above in human life, governing
a state and ensuring the stability of the society. By separating divine justice from human,
they underscored that the law of kings was to punish the criminals, while the Almighty
punished both the criminals and the people. It punished the criminals as the Lawmaker,
and it punished the people as the Seer. One of the characteristic features of this period is
that great significance was ascribed to the role of the law and justice in affirming public
solidarity, assuring the sustainable development of the state.

Movses Kaghankatvatsi recounts: “During the years of the Aghvan King Vachagan
there were many conflicts between lay people and the bishops, priests and suffragans,
the nobles and the commons. The king desired to convene a populous assembly in Agh-
ven, which took place on the thirteenth day of the month of May™.!> The outcome of that
assembly was the adoption of the Canonical Constitution. Historiography dates this
constitution, which contained 21 articles, to the year of 488 A.D.

In this respect, we would like to isolate the following considerations:

1. A situation had matured in the Armenian milieu by the middle of the 5th century,
when attempts were made to address emerging “conflicts” between various strata of
the society not through the dictate of force or “administrative” means (including royal
decrees or the use of the stick), but through legal means, by enacting constitutional laws,
based on fundamental spiritual values.

2. The adoption of the Constitution by the Constitutional Convention, an amazingly pro-
gressive occurrence for the time, comes to prove that the regulation of social relations
was based on spiritual principles, ethical values and principles of social accord.

3. No other modifier than constitutional is used to characterize the canons, affording
them a special status, recognizing the supremacy of norms established through national
consensus over any other norm or canon.

Evidently only that society is progressive and stable, which is based on ethical val-
ues and spiritual roots of legal perception. After the adoption of Christianity as a state
religion, when the rules of ecclesiastical and secular lives were jointly set on the basis
of common Christian Weltanschauung, one of the most characteristic and noteworthy
circumstances was that the factor of social accord had become the foundation for
legal regulation. Relations within the society were regulated by an agreement forged at
an assembly, rather than imposed through force by a sole dictator. For example Movses
Khorenatsi, referring to the Ashtishat Council of 365 A.D., states that in the third year of
the reign of Arshak, Nerses the Great, son of the supreme Patriarch Atanagines, “sum-

12 See Moscec Kanankarsauu. Mcropust Arsena. - Epesan, 1969. - p. 65.



moned a Council of bishops in concert with the laity, by canonical constitution he es-
tablished mercy, extirpating the root of inhumanity.””* The Council prohibited wedlock
between close relatives; it condemned treachery, intrigues, greed, gluttony, usurpation,
homosexuality, gossip, fervent alcoholism, lying, prostitution, and murder. It also bound
the nakharars (princes) to treat their workers with mercy, and the servants to obey their
masters. It was decided to build hospitals for the feeble, orphanages and asylums for
orphans and widows, hotels for aliens and guests, and levies and taxes were imposed to
support all these.

In the first half of the 5th century the Council of Shahapivan was convened, where,
according to historical chronicles: “there came 40 bishops and many priests, deacons, ar-
dent ministers and the entire clergy of the holy church, all princes, provincial governors,
supreme justices, treasurers, generals, intendants, village chiefs, noblemen from various
regions.”* The senior Nakharars of the Armenian land, who were zealous defenders of
laws and sanctities, said this: “Restore the law and order established by Saints Grigor,
Nerses, Sahak and Mashtots, and establish by your own will other goodly things, and we
shall willingly and lovingly accept. Since the church’s law and order has dwindled, and
people have reverted to unlawfulness. You shall define laws pleasing for God and useful
in calling the church to life, and we shall adhere to them and keep them strong.”'”

The Council of Shahapivan enacted 20 canons, pertaining to such important, funda-
mental for their time, issues of Armenia’s internal life, as regulation of matrimonial rela-
tions, the operation of the clergy and control over it, struggle against sectarianism, etc.

In order not to “justify heresy with ignorance,” Armenian Medieval history provides
other testimonies with an emphasis on adherence to spiritual-legal rules that are the
result of public accord. Most salient among these is the “Armenian Book of Canons”
by Catholicos Hovhannes Odznetsi (Hohvan Imastaser Odznetsi), which was en-
dorsed at the Third Council of Dvin in 719 A.D. Odznetsi was among the first in the
world after Byzantine emperor Justinian the Great (482-565) and the first in Armenia to
systematize the Armenian Corpus Juris Canonici, a compilation of laws which was pro-
mulgated by the head of hierocracy, the Catholicos, and contained the canons adopted
and ratified by Armenian ecclesiastical councils.'®

One of the specific features of the Armenian Book of Canons is exactly in that it was
a corpus of canonic constitutions, that had been adopted in the Armenian reality since
365 A.D. and, which is remarkable, they emphasize the divine nature of a reasonable

13 See Mogscec Xopenanu. Ucropust Apmenun. — Ep., 1997. —p. 224-225.

14 See ABaksn P.O. [TamstHuku apmsinckoro npasa. — Ep., 2000. — p. 42-43.
15 Ibidem, p. 43.

16 See ApmsiHcKasi KHUra KaHOHOB. - EpeBan, vol. I - 1964, vol. 11 — 1971,
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being. A human being, with his spiritual origin, dignity and the social role, is viewed as
the ultimate value and the bearer of legal regulation. As emblematically noted by R. A.
Papayan, “The framework of natural law had been established before the creation of
man, since for not a single moment he should have existed in legal vacuum.””’

An unshakeable value for Armenian reality was the understanding that “the loss of
the soul when one deviates from the spotless and straight faith of the Father, the Son and
the Holy Spirit, professed by the apostles, is more than the loss of the body.”"® A thou-
sand years ago, Grigor Narekatsi in his Book of Lamentations brilliantly condensed the
spiritual perception of the Armenian identity: when referring to our various passions,
he underlines that human sins, however many and diverse, are the misfortune, rather
than the guilt, of an individual. Delivering “an ultimate prayer to God” through the lips
of the Armenian people, Narekatsi begs Him to guide man towards the right path and
a decent life. He deemed this possible in conditions of accord and justice in the society
that abides by the laws and “is healthy in spirit,” where justice cannot, however “wan-
ing, disappear altogether” or “the scale of the law to become too light, making heavier
the scale of lawlessness.”

It was profoundly understood that a single good law or statute was not sufficient; it
was necessary for the people to embrace the need of living by these laws, and for this at-
titude to be based on the confidence anchored to stable virtuous values prescribed by the
reasonable essence of man. This is why Nerses Shnorhali (Nerses the Fourth Klayetsi)
in the 12th century addressed his words not only to God, but also, through his “Encycli-
cal” (1166), addressed his commandments to the ministry, the “princes of the world”
and the people. This was his first encyclical, an epitome of his prose writing, and it has
exceptional significance also in terms of studying legal and constitutional culture. This
document is unique in its conceptual-programmatic scope, value system generaliza-
tion, and harmony between norm-objectives, norm-principles and “behavioral” norms.
Establishing canons and guidance addressed to all strata of the society, that were based
on high spiritual and moral grounds, Shnorhali was certain that one might expect to
succeed only through abiding by those requirements, overcoming the perils of “evil and
polyarchy” and proceeding by the “sprouts of justice.” He advised the lay people not to
perform evil deeds, not to deprive, not to use wicked agents, not to judge unfairly, to
protect the widows and the poor, not to cut the pay of the worker, to treat everyone with
an even eye, not to abandon the spiritual for the sake of the bodily. “... Those who profess
God only in words but not deeds, have stillborn faith.”"

17 See IManasu P.A. XpucTuanckue KOpHU coBpeMeHHOro npasa. — M.: “HOPMA”, 2002.- p. 210.
18 See ToBma Apupynu u AnanyH. Mctopus cembu ApipyHuann. — Epesan, 1999 —p. 123.
19 See ABaksn P.O. [TamsatHuku apMsiHCcKoro npasa. — Ep., 2000. — p. 186.



One may, without exaggeration, acknowledge that the Encyclical contains numerous
norms on human rights and the competences of the authorities. In “To the princes of the
world” he, in particular, advised: “not to treat your subjects unlawfully by levying heavy
and cumber some taxes, but judge everyone by law, commensurate to his capacity,” “Do
not deprive anybody and do not further divest the poor and the disenfranchised,” “Do
not appoint wicked and lawless administrators and governors over your domains,” “Do
not judge anyone lawlessly, but adjudicate rightly,” “Do not ignore the rights of widows
and the poor,” etc. Shnorhali’s approaches to judging only by the law, the retroactive ef-
fect of law, the degree of responsibility, proportionality of sentence and other fundamen-
tal legal issues are remarkable (“never rule prompted by anger or unfair law, punishing
someone or sentencing to death, since the New law does not allow for this, whereas the
Old law, although it allowed to rule for punishment or death sentence, but not unduly,
only in accordance with the gravity of the crime”). Moreover, the substrate of all com-
mandments is the human being, with the acknowledgment of the need to meaning-
fully organize his moral shape, rational existence and spiritual pureness.

It invariably follows from the testimony quoted here, that the act of constituting so-
cial relations, the establishment through common consent of universally binding
rules of behavior first and foremost emanate from the system of socio-cultural val-
ues of the society in question, the spiritual-moral origins of its behavior, and hence
shape the appropriate level of constitutional culture.

As mentioned in literature “...a value orientation is common to every constitution.
Any constitution is rooted in basic provisions recognized by the authorities as values
within the civilization in question, and it enshrines the former to this or that extent.”?
Regardless of the dimension of time, the culture of every nation boils down to its
conscious existence, cognizant presence in time. It is this very cognizant presence,
which, at a particular level of development, leads to the act of constituting the social be-
havior of man and the authorities. As stated by a corresponding member of the Russian
Academy of Science Ye. A. Lukasheva, “the socio-normative complex and the values
generated by the social interaction of people are important components of culture.”! It is
with a notice to the value-systemic nature of constitutional legal regulation that profes-
sor Michele Rosenfeld and Andras Sajé underscored the topical nature of the problem
of the impact of transplanting liberal constitutional norms on the propagation and
strengthening of liberal constitutionalism.?

20 See Koncrurynus B XXI Beke: cpaBHUTEIbHO-TIPaBOBOE HccienoBanue: Monorpadus /Edited by B.E.
Yupkun/. — M.: Hopma: UHOPA-M, 2011. —p. 22.

21 See Jlyxamesa E.A UenoBek, mpaBo, IUBIITH3AIMA: HOPMAaTHBHO-IIEHHOCTHOE M3MepeHue. - M.: Hopwma, 2011. - p. 12.
22 See Mumens Pozendensn, Aunpam Hlaito. PacnpocTpanenue nudepaabHOro KOHCTHTYIIHOHAIN3MA:

M3Yy4YEHHUE Pa3BUTHS IIPAB Ha CBOOO/Y CJIOBA B HOBBIX AeMOKpaTusix // CpaBHuTenbHOE KOHCTUTYIIHOHHOE
O603penne. 2007. N1, - p. 102.

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM

35



Gagik HARUTYUNYAN

36

Constitutional culture is not an abstract notion; it is expressed in all spheres of social
existence on the sound substrate of spiritual and material values and ideals that were
developed, suffered through and honed through many centuries, irrespective of the exis-
tence of a written constitution or the will of the rulers.?® That is why a Constitution may
not be commodity that yields itself to being exported or imported. And any transplanted
element must be adequate to the host organism. On the other hand, as emphasized from
a pragmatic point of view by Lech Garlicki, every national constitution proclaims a
certain set of values that determine the significance of its provisions. Since no clear
distinction between values, principles and norms exists there, all constitutions contain a
number of fairly general notions, which may serve as a basis in the process of interpret-
ing its provisions.*

In the light of the current achievements of civilization the principal characteristic of
constitutional culture is that a country’s Supreme Law must include the whole system
of in-depth, enduring values of the society and guarantee their stable protection
and reproduction. These values, in turn, are formed in the course of centuries, each
generation re-thinking them and, through its own additions, securing the continuity
of development. Success accompanies those countries and nations, wherein this chain
remains unbroken or is not seriously disrupted. Therefore the notion of constitutional
culture in a broader sense may be characterized as the specific stable, historically
formed system of values, enriched by the experience of generations and the whole
mankind, which underlies the social existence, contributes to the definition and
realization of principal rules of behavior on the basis of their spiritual and ethical
intellectual absorption.

The constitution itself must embody this system of values, become a product of cogni-
zant presence of the society in question at the specific historical phase of its development,
become a result of social accord around fundamental values of social behavior of the
state and the citizen. This is the ideal one has to pursue. But, as emphasized by Professor
Stephen Holmes, “So far no constitution has delivered on the promise of democratic con-
stitutionalism or adjusted the interests of the rulers to those ruled over.”” We shall return,
in due course, to the reasons for this, at the same time it is necessary to mention that this
conclusion spells the conceptual need for a method of approach to the constitution itself
as the fundamental law of the state or as the basic law of the society in question.

23 For more details see Gagik Harutyunyan. Constitutional Culture: the Lessons of History and the Challenges
of Time. - Yerevan, 2009.

24 Jlex T'apnmunkuit. “Koncturynuonusie nennoctu” n CtpacOyprekuii cya. A collection of communications
“KoHCTUTYIIMOHHbBIE ICHHOCTH B TEOPUH U cy1eOHOM npakTuke”. - M., 2009. —p. 221.

25 See Ctuen Xonmc. KOHCTUTYIMU M KOHCTUTYLHOHAIH3M // CpaBHUTEIBHOE KOHCTUTYIIHOHHOE
o603penne, 2012, N3(88). - p. 59.



In the contemporary world the dialectic link between real social life and the consti-
tution is expressed through the prism of relevant features of constitutionalism in the
society in question. It seems obvious to us that the presence of a constitution does not
determine the level and essence of constitutionalism in the society. One could not agree
more with Peter Barenboim over the following: “The causative relation and interdepen-
dence between implemented and bookish utopian ideas is one of the crucial issues in
understanding utopianism as an important movement in the constitutional and socio-
political discourse through the last three millennia.”*

But constitutionalism does not boil down to utopian perception of ideas on the
need for constitutional regulation of social relations. Constitutionalism is per-
ceived as a systemic and intellectually absorbed existence of constitutional values
in real social life, which is what the entire legal system is based upon. The normative
features of this principle assume the existence of necessary and sufficient legal guaran-
tees for a cognizant exercise of rights and freedoms throughout the system of law and
social relations. In a rule of law state any legal norm shall express itself as an element of
constitutionally agreed system of legal and ethical behavior of man and state.

We also agree with the opinion of professor N. S. Bondar: “...the value judgments on
the constitution that prevail in the social conscience, the level of constitutional culture
in the society and the state, the potency of ideas of constitutionalism are predominantly
determined not by the fact per se of the existence or absence in a society of a legal con-
stitution (basic law), neither, for that matter, by its “age”: there exist far more important
and profound, that is: socio-cultural origins of constitutionalism.”’

The system of baseline legal categories, concurrently with socio-cultural evolution,
acquires a new appearance and new features. In this system the notion of constitu-
tionalism as a general legal principal of societal behavior acquires a fundamental
significance. This notion is inalienably anchored to the constitutionalization of social
relations and qualitatively new incarnations of constitutional culture.

With a view to the above, we believe that the notion of constitutionalism shall be
perceived not as one of the basic principles of constitutional law, but as a funda-
mental principle of the law as such. One may paraphrase the well-known Latin phrase
“ubi societas ibi ius” (if there’s a society, law will be there) and claim “where there is
constitutionalism, there will be a rule of law state.” Constitutionalism determines
the essence of coordinated behavior of the society, the character of its cognizant ex-
istence in time, the level of maturity of social relations and legal regulation thereof.

26 See bapen6oiim I1.A. 3000 et goxTpunsl pasaenenus saacreit. Cya Colotepa. — M., 2003. - p. 75.

27 See bounaps H.C. CyneOHblil KOHCTUTYIIMOHAIN3M B POCCHE B CBeT€ KOHCTHUTYLIHOHHOTO IPABOCYAUS. —
M.: Hopma; MH®PA. 2011. - p. 24.
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This, first and foremost, is the ideal of civilized self-regulation, which the society
must pursue.

Within this approach contemporary constitutionalism equals the presence of fun-
damental rules of democratic and legal behavior, set by social accord, that exist as
an objective living reality in social life, in civic behavior of each individual in the
exercise of governance powers.

The problem does not merely boil down to the implementation of the Constitution, but
rather to the formation of a social system in which constitutional axiology is enforced
by every cell of the system as a prerequisite for its own existence. This is the only
time-tested safeguard for the implementation of constitutional premises and for
the stable development on the basis of social accord.

Genuine constitutionalism, as an incarnation of legal matter, is inherent to social
systems that have attained a certain evolution of recognizing and guaranteeing so-
cial freedoms and social accord on the basis of appropriate system of socio-cultural
values. A condition for the legal effect of a system of norms is in that the pertinent
norms are generally socially potent, that is they are socially actual.?® As fairly stated
by professor Robert Alexy, a doctor of public law and legal philosophy, in a developed
system the legal effect of norms is based on a constitution, whether written or unwritten,
which determines the conditions under which a certain norm becomes part of the legal
system and is therefore deemed legally effective.”

Any deformation of constitutionalism implies distortion of fundamental consti-
tutional values in a society, departure from public accord over a system of socio-
cultural values of co-existence, from “supreme Providence,” which, upon reaching
a certain “critical mass”, will invariably lead to social calamities.

Only through calling Constitution to life, affirming constitutional-normative values
as real-life rules, one may guarantee the supremacy of law and systemic stability. The
harmonization of social life realities with constitutional solutions based on the su-
premacy of law was and remains an iiber-objective.

The notion of constitutionalism is currently associated with a number of legal phe-
nomena, such as:

- the commonality of principles, rules of operation and structural mechanisms that are
traditionally used with a purpose of limiting state power;>
28 See Kelsen H. Reine Rechtslehre. 2. Aufl. Wien, 1960.S.219 (Russian edition: Uucroe yuenue o npase ['aHca
Kenwsena / A collection of translations. Issue. 2. M., 1988. - p. 91).

29 See Pobept Anekcu. [ToHsiTHe U IEHCTBUTENBHOCTD MpaBa (OTBET IOPHHUECKOMY MO3UTHBU3MY). Translated
from German - M., 2011. - C. 109-110.

30 See [aito A. CamoorpanuyeHue BJIacTH (KpaTKUH Kypc KOHCTUTYMOHAIU3MA). - M., 1999.



- the constitutional means for the establishment of limits on state power;

- a national-scale supra-partisan consolidating ideology;?*

- a political-legal regime, one of the features of which is the introduction of essentials
of harmony and justice into the society;>

- the existence of constitutional form of governance, state authority that is restricted
by a constitution;**

- self-restraint of the state;*

- supremacy of law in all areas of socio-political life, implying priority of human
rights and guaranteeing mutual responsibilities of individuals and the state;*

- theory and practice of state and social life organization in conformity with the Con-
stitution, or a political system leaning on a Constitution;*’

- a principle of the rule of law, which assumes restriction of the powers of the leaders
of the state and public authorities;*

- the existence of a Constitution (written or unwritten), its active impact on the po-
litical life of the country... constitutional regulation of the state system, the political
regime, constitutional recognition of human rights and freedoms, the legal character of
relations between citizen and state.*

Many authors also emphasize the supra-state components of constitutionalism.* At-
tention is drawn to expressions of exogenous and endogenous factors that affect politi-
cal decision-making. Professor Stephen Holmes underscores that “...constitutionalism
only emerged in the era of democratic revolutions over the last three decades of the 18th
century. The principle of constitutionalism assumed not just a possibility to organize po-
litical life, but a certain ideal form thereof that subjected top politicians to a higher law,

31 See Barendt E. Introduction to Constitutional Law. - Oxford Univ. Press, 1998.-P. 14.
32 See Hepcecsinu B. C. KoHcTuTynnonanusm kak odmerocyiapcTsenHas uiaeosnorus / KoHcTHTyIMoOHHO-
npaBoBas pepopma B Poccuiickoit ®enepannu. C6. ct. / Edited by 0. C. [TuBoBapos. - M., 2000. - pp. 6-8.

33 See Conuna JI. B. Koncturyunonanusm B Poccuiickoii denepanun Kak MoJIMTUKO-IIPABOBOM PEXKUM:
aBToped. AMCC. ... KaH[. I0pUJ. HayK. - EkarepunOypr, 2001. - p. 7-8.

34 See Ily3npau 1O. B. HcTopus poccuiickoro koncturynuonanusma IX-XX sexos. - CII6., 2004. - p. 7.

35 See Illaito A. TpaHCHaNMOHAIBHBIE CETH U KOHCTUTYIIHOHANN3M // CpaBHUTEIBHOE KOHCTUTYI[HOHHOE
o6o3penue. 2008. N 5 (66). - p. 123.

36 See Pomamios P.A. CoBpeMeHHBIN KOHCTHTYIIHOHAIN3M: TEOPETHKO-TIPaBoBOil ananu3. http:/www.lawli-
brary.ru/disser2000401.html (09.03.2009).

37 See http://dic.academic.ru/dic.nsf/enc-law/1027/.

38 See Paccen I KoHCTHTYIIHOHAIM3M: ONBIT AMEPHKH U APYTUX cTpaH — http://www.infousa.ru/government/
dmpaper2.htm (09.03.2009).

39 See Kyradun O.E. Poccuiickuii koHCTHTYHOHATH3M. - M., 2008. - p. 47. We also believe that in this phrase
the term ‘human being’ would be more appropriate instead of the term ‘person.”

40 See Neil Walker /University of Edinburgh/- Taking Constitutionalism Beyond the State. POLITICAL STUD-
IES: 2008 VOL 56, 519-543; EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW (VENICE
COMMISSION) CDL-STD (2003)037, European and U.S. Constitutionalism, UniDem Seminar organized in
Gottingen on 23-24 May 2003.
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which they were emphatically forbidden to modify at their discretion.”™ Developing this
idea further, the author proposes a hypothesis, according to which “...constitutional re-
strictions appear and survive in cases when they cater to the interests of not all citizenry,
but the members of society who comprise dominating social structures.”?

One may come up with other interpretations of the notion of consti—tutionalism. What
matters most in all of these approaches is that they span the theory and practice of con-
stitutional law per se. We believe that constitutionalism is the expression of particular
constitutional culture com-mensurate to the cognizant existence of the society in
question; it is the systemic, intellectually absorbed existence of constitutional val-
ues in real social life, upon which is based the entire legal system, this is the funda-
mental principle of contemporary law.

It would be appropriate to recall Hegel’s discourse on the substance of das Recht,
whereupon he mentions that a concept and its existence constitute two separate condi-
tions which are only jointly sufficient for actuality.*® Moreover, there must be a certain
harmony between constitutional perceptions and social realities. Harmony between the
desired and the real, between that which has acquired public acceptance, became a basic
behavioral value and the actual behavior.

In rule of law state the existence of das Recht as a necessary form of freedom, equal-
ity and justice in the social life, as a basis for co-existence in a dynamic social milieu
acquires a new significance in human life. Academician V. S. Nersessiants defines the
essence of law as formal equity, which is interpreted and spelled out as a universal
and equal measure of freedom and justice in the social turnover of men.** Historical
evolution has lead to the emergence of the Libertar Legal Comprehension Theory un-
der which das Recht is the universal and necessary form of freedom of men, whereas
freedom in social life is only possible as the law and in the form of the law.* In his turn
academician S. S. Alexeev states: “mankind has no other way or medium to address
global challenges and problems that jeopardize its existence than to install contem-
porary law right in the centre of peoples’ lives.”™¢

Naturally, the essence of the rule of law state is exactly in the recognition of the
supremacy of law and guaranteeing freedom through limiting power by the law. This
theoretical premise acquires real substance when the society, in full realization and

41 See CtuBeH XonMmc, KoHCTHTYIIMH B KOHCTUTYIHOHAIH3M // CpaBHUTEIBHOE KOHCTHTYIIHOHHOE 0003peHue,
2012, N3(88). - p. 59.

42 Ibidem, p. 61.

43 See I'erens I. ®unocodus npasa: Ilep. ¢ Hem. - M., 1990. - p. 59.

44 See Hepcecsnn B.C. ®unocodus npasa. -M.: HOPMA, 2008. - p. 3.

45 Ibidem, p. 30.

46 See Anexcees C.C. Bocxoxnenue k npasy. [Touckn n pemenus. — M.: HOPMA, 2001. — p. 710.



upon public accord, intends to live and create pursuant to this principle and the value-
systemic criteria that it generates. The combination of the latter provides the foundation
for the constitutional order of every society. In a rule of law state the expressions of
das Recht both as an essence and as a phenomenon are exactly characterized by
the relevant level of constitutionalism. This also determines the dialectics of the law
and das Recht, the relation of constitutionalism to the Constitution as the Fundamental
Law of the society. Constitutionalism, like the law, is an objective social reality, the
expression of the essence of civilized cohabitation, which possesses the necessary
intrinsic potential for dynamic and stable development. At a certain level of society’s
development constitutionalism, as a fundamental principle of law, acquires a systemic
and universal character of legal regulation, expresses and specifies the legal content
of guaranteeing and assuring the supremacy of law and the direct effect of human rights,
appears as the criterion of lawfulness of the behavior of the subjects of law, becomes the
baseline for lawmaking and implementing activity, epitomizing the historical develop-
ment of a society in question.

We shall also attempt in this paper to briefly lay down our conceptual approaches to-
wards the formation of institutional and functional foundations for legal regulation that
will assure sustainable expressions of constitutionalism and appropriate constitutional
culture on the basis of continually effective systemic constitutional monitoring, a safe-
guard for stability and dynamic development of the society.

The discourse above boils down to the following primary premises:

1. Every nation’s culture is its cognizant existence, intellectually absorbed pres-
ence in time. Constitutional culture is perceived as the specific stable, historically
formed system of values, enriched by the experience of generations and the whole
mankind, which underlies the social existence, contributes to the definition and
realization of principal rules of behavior on the basis of their spiritual and ethical
intellectual absorption.

Systemically constitutional culture becomes incarnate at a particular level of develop-
ment of civilization, when a cognizant need arises to establish, through public accord,
basic principles and rules of behavior as universally binding legal norms. In the legal
respect this need has lead to the emergence of constitutions and constitutional regula-
tion of social life.

Constitutional culture acquires a new quality in social-state systems where, alongside
constitutions there also exists constitutionalism, where the constitution is not a tool
in the hands of public authority, but rather a Fundamental Law of the civil society, the
means to assure harmonious and stable development thereof, which not only sets basic
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behavior rules, but establishes limits on power, restricting it by the law. In such cases
we deal with the notion of Democratic constitutional culture, which is characteristic
of democratic social systems, where features of national and mainstream global cultures
converge.

In a rule of law state the notion of constitutional culture is seen as a particular value
system, representing the axis of public awareness, of historically formed, stable
convictions, perceptions, legal insight, legal consciousness, enriched by the experi-
ence of generations and the entire mankind, that are the basis for the establishment
and safeguarding, through public accord, of principal rules of society’s democratic
and legal conduct.

2. In this context contemporary constitutionalism is the existence of fundamental
rules of society’s democratic and legal conduct, established through public accord,
as an objective living reality in public life, in each individual’s civic behavior, in
exercising state powers.

Constitutionalism is the expression of particular constitutional culture that is
commensurate to the cognizant existence of the society in question; it is the sys-
temic, intellectually absorbed existence of constitutional values in real social life,
upon which is based the entire legal system.

3. The normative characteristics of constitutionalism assume the existence of necessary
and sufficient legal guarantees for cognizant exercise of rights and freedoms through the
entire system of law and social relations. In a rule of law state every norm of the law must
be expressed as an element of a constitutionally endorsed system of legal conduct of man
and state.

4. The notion of constitutionalism shall be perceived not as one of the basic prin-
ciples of constitutional law, but as a fundamental principle of the contemporary law
as such. One may paraphrase the well-known Latin phrase “ubi societas ibi ius” (if there
is a society, law will be there) and claim “where there is constitutionalism, there will
be a rule of law state.” Constitutionalism determines the essence of coordinated behav-
ior of the society, the character of its cognizant existence in time, the level of maturity
of social relations and legal regulation thereof. This, first and foremost, is the ideal of
civilized self-regulation, which the society must pursue.

5. In rule of law state the existence of das Recht as a necessary form of freedom,
equality and justice in the social life, as a basis for co-existence in a dynamic social
milieu acquires a new significance in human life. Naturally, the essence of the rule of
law state is exactly in the recognition of the supremacy of law and guaranteeing freedom
through limiting power by the law. This theoretical premise acquires real substance



when the society, in full realization and upon public accord, intends to live and create
pursuant to this principle and the value-systemic criteria that it generates. The combina-
tion of the latter provides the foundation for the constitutional order of every society. In
arule of law state the expressions of das Recht both as an essence and as a phenomenon
are exactly characterized by the relevant level of constitutionalism. This also deter-
mines the dialectics of the law and das Recht, the relation of constitutionalism to
the Constitution as the Fundamental Law of the society.

6. Constitutionalism, like the law, is an objective social reality, the expression of
the essence of civilized cohabitation, which possesses the necessary intrinsic poten-
tial for dynamic and stable development. At a certain level of society’s development
constitutionalism, as a fundamental principle of law, acquires a systemic and universal
character of legal regulation, expresses and specifies the legal content of guaranteeing
and assuring the supremacy of law and the direct effect of human rights, appears as
the criterion of lawfulness of the behavior of the subjects of law, becomes the baseline
for lawmaking and implementing activity, epitomizing the historical development of a
society in question.

7. The main mission of constitutionalism in the new millennium is exactly in en-
suring the stability and dynamism of social development, strengthening morality
in social relations, overcoming conflict-prone situations in intergovernmental and
domestic relations.

Surmounting the deficit of constitutionalism is the throughway for preventing the ac-
cumulation of negative social energy to its critical mass, whereupon social calamity
becomes inevitable.

8. Constitutionalism, as an incarnation of legal matter, is inherent to social sys-
tems that have attained a certain evolution of recognizing and guaranteeing social
freedoms and social accord on the basis of appropriate system of socio-cultural
values. Any deformation of constitutionalism implies distortion of fundamental consti-
tutional values and principles in a society, departure from public accord over a system
of socio-cultural values of co-existence.

9. In the contemporary world the so-called regressive reality is a result, first and fore-
most, of a systemic disruption of constitutional balance in social practice that was not
identified and rectified on time. The existence of systemic deficit of constitutionalism or
a distortion thereof is obvious. This, in turn, means that the supremacy of the Basic Law of
the land is not ensured. Whatever is being endeavored today by the constitutional courts,
the liber-importance of their mission notwithstanding, is still fragmented and sporadic,
failing to ensure the necessary persistence and systemic continuousness in identifying,
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assessing and redressing skewed constitutional balance in the society, assuring constitu-
tionalism in conformity with the constitutional culture of the new millennium.

As rightfully noted by Professor E. Tanchev: “the problem of implementation of con-
stitutional norms possesses at least two aspects. On the one hand, it pertains to the
possibility of implementation of constitutional provisions, depending on their position
in the body of the fundamental law and the content of other norms of law. On the other
hand, of preponderant significance is the question whether the social reality allows for
complying with all the requirements of the constitution”. 4’ Professor Dick Howard, in
his turn, identifies the following basic values of constitutionalism: **

1) popular consent, acquired through representative institutions, free organization of
political parties, free access to voting and unencumbered discussion of political issues;

2) limiting the powers of government through the separation of branches thereof;

3) open society;

4) inviolability of a person;

5) equality and impartiality;

6) constitutional continuity combined with adjusting to new conditions, whether
through amending language or by judicial interpretation.

With a view to the basic values of constitutionalism as identified by various authors,
we have analyzed and revealed the main characteristics of deformation of the funda-
mental constitutional principles and values in social reality. This was done on the level
of the Constitution per se (including the systemic deformations at the stage of choosing
the form of governance and inconstancies thereof), of deformations in the general legal
system, as well as distorted perception and implementation of fundamental constitu-
tional values and principles on the level of law-enforcement practice® .

We have arrived at the conclusion that, especially in conditions of societal trans-
formation, deformations of constitutionalism become the main factor contributing
to instability and social calamity. Overcoming these requires the existence of viable
and systemic constitutional monitoring, based on targeted and continual constitutional
diagnostics. This is the lesson taught by history, as well as the challenge of time, requir-
ing urgent attention and adequate action.

47 See Erennii Tanues. ConualibHOE TOCYIapcTBO (BceoOero 6J1arococTosiHus) B COBPEMEHHOM KOHCTHUTY-
uuonanusme / CpasaurenbHoe Koncruryunonnoe O6o3penue. 2007, N4. — p 63.

48 See lux Xosapa A.E. Koncturyruonanusm / Bepxosenctso npasa: Collection: translated from English. -
M.: IIporpecc -Yuusepc, 1992. — p. 53-65.

49 See MexayHapoaHbiii anbmaHax “KoHCTHTyLIMOHHOE NIpaBOCyaME B HOBOM ThicsueneTun”. — Epesan:
“Hxap”, 2005. - pp. 137-155; 2008. — pp. 27-36; 2009. — p. 40-47; Monthly Koncturyunonnoe npasocyaue, KC
P® 1 OOO Publishers “IOpuct”. M., 2010, N3 (15). - pp. 34-36; EBpasuiickuii ropuandeckuii xypnain, N 7 (26),
M., 2010. - pp. 5-9; Gagik Harutyunyan - Modern Challanges to Systemic Development of Constitutional Control
(Armenia) / CONSTITUTIONAL LAW REVIEW, April 2012, NS5, p. 173-179.



Our main conclusions converge on the following:

1. The existing models of constitutional review and supervision fail to fully ensure the
systemic and uninterrupted nature of revealing, assessing and redressing disrupted constitu-
tional balance in social practice, thus failing to address adequately the challenge of time.

2. The failure to restore, in a timely manner, disrupted constitutional balance, leads
to the accumulation of negative social energy to its critical mass, which culminates in
social explosions and instability.

3. There is a lack of systemic and organic interaction in the functional operation of
institutes of power in ensuring the supremacy of the constitution.

4. Until the government recognizes and ensures the exercise of the individual right to con-
stitutional justice, it would be impossible to guarantee realistically the supremacy of law.

5. The systemic nature and continuousness of constitutional review are only possible upon
the introduction of a holistic system of permanent constitutional diagnostics and monitoring.

The introduction of the fifth premise assumes that the preceding ones have been adequate-
ly addressed through legal solutions. Of axial significance here is penetrating the essence of
institutional and functional support of systemic and continuous constitutional monitoring.

Below is a schematic of such possible monitoring:*
/\

Civil society

Parliament [¢—> Head of state Government

Permanent
constitutional
diagnostics

Other
constitutional
institutes

Ordinary
courts

Constitutional
Court

50 See ApyTionsH I'I. KoncTHTyIMOHANM3M: yPOKH, BbI30BbI, rapanTHu. — Kues: “Jloroc”, 2011. - p. 53.
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The following are, in particular, the main purposes of constitutional monitoring in
conditions of social transformation:

- identification and assessment of the deficit of constitutionalism in the political be-
havior of the society;

- assessment of intra-constitutional deformations, identification of the causes thereof
and development of mechanisms to overcome these;

- surmounting distorted perception of fundamental constitutional values and princi-
ples in the society, increasing the level of constitutional awareness;

- ensuring the necessary level of constitutionalization of political behavior of institu-
tes of power, as well as of individual behavior;

- removal of deficit of constitutionalism in legislature and other sectors of lawmaking;

- prevention of distortion of constitutional values and principles in the practice of im-
plementation of laws;

- systemic assurance of constitutionality of public governance;

- identification and tracking of transnational criteria for the evaluation of social behav-
ior of individuals and the authorities.

A comparative analysis of constitutional lawfulness in the countries of not only new,
but also traditional democracies demonstrates that a certain systemic nature is lacking
in addressing these challenges. They end up as a subject of political scheming, rather
than legal regulation.

An analysis of the scope of these problems has lead us to the conclusion that ensuring
the systemic nature and comprehensiveness of constitutional monitoring may only be
possible, if the following factors were to be profoundly considered:

1. The functioning of the social system, as a holistic organism, possesses a multilay-
ered hierarchic character, based upon ensuring and guaranteeing the supremacy of law.

2. The main mission of the immune system of the social organism is in preserving the
function of constitutional balance and stability, since failure to restore disrupted balance
leads to accumulation of negative social energy to its critical mass, whereupon social
calamity becomes inevitable.

3. The control system of constitutional diagnostics and monitoring must function in its inher-
ent regime of continuousness and relative independence, based on clear normative regulation.

4. Any social pathology must trigger and launch into action the entire system of con-
stitutional self-defense.

We are convinced that this would constitute a new level of guaranteeing the suprem-
acy of the living Constitution, when the entire system is based not on abstract constitu-
tional norms, but their real incarnation in the society, ensuring intellectually absorbed
existence of fundamental constitutional values and principles in real social life.



What is the difference between the notions of constitutional review and constitutional
monitoring? We believe that the system of constitutional review, of which judicial con-
stitutional review is one of the main components, may be viewed as a complete system
of constitutional monitoring only at a certain level of systemic and continual operation.
In this context ‘review’ is the function, ‘monitoring’ is the form of its implementation,
and ‘diagnostics’ is the mechanism for the implementation of this function. Essentially
the review is currently implemented through discrete juxtaposition of the object
with the Constitution itself, whereas the monitoring implies systemic and continual
identification of the real state of constitutionalism in the society.

This system, in turn, requires a substantial revision of constitutional relations between
the institutes of power, redefining the functional and institutional foundations of the
operation of systemic and continual constitutional monitoring. In the proposed doctrine
the emphasis, first and foremost, is on the role of the head of state in the system. The
president is the political guarantor of the supremacy of the Constitution. Which is why it
is necessary, in particular, to charge with real constitutional-legal substance such consti-
tutional provisions, as: “The President shall monitor compliance with the Constitution,”
(see Constitutions of France (Article 5), Poland (Article 126, clause 2), the Republic of
Armenia (Article 49); “The President shall be the guarantor of the Constitution,” (see
the Constitution of the Russian Federation (Article 80, clause 2); ‘The President shall
ensure the normal functioning of constitutional organs or democratic institutions” (see
Constitutions of Portugal (Article 120), Slovakia (Article 101, clause 1), etc.

In a rule-of-law state the main function of the President is exactly in guaranteeing pro-
gressive development of constitutionalism in the country. Considering the circumstance,
that resolving this issue also assumes systemic identification, assessment and rectifica-
tion of disrupted constitutional balance on the basis of legal mechanisms, the President
becomes a principal link in the chain of the societal organism’s immune system. We
maintain that, with a view to this circumstance, one needs to provide constitutionally for
the power and the duty of the President to conduct continual constitutional diagnostics,*!
considering the functional powers of other institutes of government. Current generally
accepted functional powers, as well and checks and balances at the disposal of the Head
of State, including on the plain of relations between the Parliament and the President
regarding lawmaking policies, as well as his powers of the initiator of constitutional
amendments or a subject eligible to apply to the Constitutional Court are insufficient
to assure the full involvement of the President in the general process of constitutional
monitoring. Currently, especially in the countries of young democracy, there exist in-
formal, shadow mechanisms of constitutional diagnostics, which is very dangerous and

51 See Apytionss I'. Poib KOHCTUTYIIHOHHOM AMATHOCTUKH B 00€CHEYEHUH YCTOMYHBOCTH OOLIECTBEHHOTO
passutus // Koncturynuonnoe npasocyaue, 2010, N4. - pp. 28-42.
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is incompatible with the principle of the rule of law state. The Constitution must bind
the President to take care of conducting continual constitutional diagnostics, with
a full consideration to the functional roles of cons-titutional subjects. This shall also
result in the Head of State assuming an active position in conducting abstract judicial
constitutional review.

We would also like to emphasize in this paper the functional role of other institutes of
power with regard to the operation of the system of continual constitutional monitoring.

First and foremost, the Parliament and the Government, alongside their traditional
functions, must continually, and not only in lawmaking, consider the results of consti-
tutional diagnostics and the legal positions of the Constitutional Court, moreover, based
on their respective powers, they shall carry out the required control over the process of
constitutionalization of social relations. From passive institutes of constitutional review
they must transform into more proactive institutes of constitutional monitoring, keeping
in mind the fact that the fundamental human rights and freedoms do define the meaning,
substance and enforcement of laws and other legal acts, the performance of legislative
and executive branches of power. All of the above requires enshrining, on the level of
constitutional provisions, concrete functional powers of the lawmaker and the executive
in carrying out constitutional monitoring.

A special role in this concept is reserved for general jurisdiction courts and the Con-
stitutional Court.

General jurisdiction and specialized courts are supposed to uphold constitutional
rights, guaranteeing access to the judiciary, effectiveness of litigation and uniform ap-
plication of the law. It is judicial practice that is called upon to intercept existing in-
conformities between the Constitution and the current legal system in general. This, to
begin with, means that the courts must play a more active role in the general system of
constitutional review and, secondly, that their case law will become an important object
of constitutional diagnostics.

Constitutional courts, in their turn, may fully deliver on their key mission of uphold-
ing constitutionalism in the country, provided the following is in place:

1. On the level of the Constitution, one needs to guarantee systemic conformity be-
tween the functions and the powers of the Constitutional Court. The main function of
the Constitutional Court is to guarantee the supremacy and direct effect of the Consti-
tution. This may become possible if the following is ensured: the self-sufficiency of the
Constitution; direct effect of fundamental human rights and freedoms; constitutional-
ity of legal acts; and resolution of political disputes and disputes concerning constitu-
tional competence on the legal plain.



Today in the world there exist a mere handful of Constitutional Courts (in Germany,
Austria and some other countries), whose balance of functions, powers and procedural
grounds for operation answer the current challenges of constitutional monitoring.

2. The viability of judicial constitutional review largely depends on the systemic com-
pleteness and effectiveness of the functioning of the entire system of constitutional re-
view and control. In the proposed doctrine guaranteeing the systemic nature of con-
tinual constitutional monitoring is of preponderant importance.

3. The head of state, as the guarantor of effective functioning of the entire system of
constitutional monitoring, must also become the guarantor of enforcement of the deci-
sions of the Constitutional Court. A classical example of this is provided by Article 146
of the Austrian Constitution, which states: “The enforcement of judgments pronounced
by the Constitutional Court on claims made in accordance with Article 137 is imple-
mented by the ordinary courts. The enforcement of other judgments by the Constitu-
tional Court is incumbent on the Federal President.”

4. The procedural mechanisms for judicial constitutional review must be fully ad-
equate to the powers and functional role of the Constitutional Court in upholding the
supremacy and direct effect of the Constitution. This problem is especially topical in the
countries of young democracy.

This concept also assumes that the civil society shall play a crucial role in the development
of constitutionalism in the country. This means, first and foremost, that the people, as the
principal source and the bearer of power, are the main guarantor of compliance with consti-
tutional values and principles. Every alert originating in the civil society with respect to any
distortion of these values and principles must become the object of constitutional monitor-
ing. One of the main ways to do this would be to recognize and guarantee the individual
right to constitutional justice.

We believe that, with the purpose of implementing systemic constitutional monitor-
ing, one must introduce in constitutional practice an adequate system of continual con-
stitutional diagnostics.

The notion of diagnostics is of Greek origin (diayvowotikd/diagnosticos), it characterizes
a specific process for identifying the systemic completeness and functional viability
of the object of study, with consideration given to the comparability of main param-
eters of its operation to the basic criteria of the intended and natural state thereof.

In medicine the notion of diagnostics implies the process of arriving at a diagnosis,
i.e. a conclusion on deviations from established norms, revealing the essence of the dis-
ease and the patient’s condition, expressed in accepted medical terms.

In technology this notion covers an area of knowledge that includes data on the
methods and means of evaluating the technical condition of machines, mecha-
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nisms, equipment, structures and other technical objects.

Also in economics diagnostics implies the process of identifying and expressing a
problem through recognized terminology, that is: determining deviations of the object
or process in question from their normal state.

The notion of constitutional diagnostics covers the entire process of evaluating the
state of constitutionality in the society, identifying conformity of real social relations
with constitutionally prescribed norms and principles. Constitutional diagnostics pro-
vides the means and the possibility to determine the degree of constitutional-functional
viability of the social organism as a whole. It is first and foremost necessary for revealing
the actual state and development trends of constitutionalism in the society.

The object of constitutional diagnostics is the entire social turnover, the state of
constitutionally established functional balance and, in particular, the functioning of the
institutes of power.

The subjects of constitutional diagnostics are: the people, as the source and the
bearer of power; organs of state power and local administration; all institutes of the civil
society; every individual.

The main purposes of constitutional diagnostics, especially in conditions of societal
transformation or instability of constitutional balance, are, in particular, the following:

- identifying disrupted constitutional balance;

- evaluating the character and the form of disruption through multi-faceted assess-
ment of the situation;

- revealing the causes of disruption and recommending toolkits for restoring the bro-
ken constitutional balance.

Constitutional diagnostics shall be based on the following fundamental principles:

- identifying, in a mode of continual operation, any disruption of constitutional
equilibrium;

- determining the character of disruption;

- proposing mechanisms and means for restoring the constitutionalism;

- in restoring functional equilibrium, guaranteeing the impermissibility of further dis-
ruption.

In order to conduct persistent constitutional diagnostics one needs to single out a set of
indicators that would comprehensively capture the constitutionality of social relations
being examined. A system of such indicators is often used by international organizations.
A good example may be the annual survey of development trends in constitutional de-
mocracy around the world by the American Freedom House Institute. We have attempted
to present an academic method of such analysis, the essence of which is primarily in the



following. Firstly, evaluation indicators must be selected. Secondly, one must choose a
model approach towards a systemic comparison of these indicators with normative pa-
rameters (reference samples) and, considering the deviations, arrive at a well-reasoned
diagnosis of the system.*

As mentioned above, various approaches exist to integrated evaluation of the sustainability
of human development.® The main idea is that, based on a system of sustainable develop-
ment indicators, a determination is made of the general cha—racteristics of constitutional
equilibrium in the society. The difficulty is in designing an integrated indicator of compara-
tive evaluation of sustainable development that would not only consider legal parameters, but
also, in summary, economic, social, environmental, socio-political and other dimensions.

We believe that for a comprehensive assessment of sustainability and identification of
constitutional equilibrium of a social system one may need system of indicators on the
following levels:

- social characteristics of the society;

- indicators of embracing democratic values in a society;

- indicators of legal safeguards of the Constitution, human rights and freedoms.

We believe that for effective review of the state of constitutionality in a country one
needs to, by the end of every year, apply the indicators listed below in order to reveal the
real standing of the implementation of fundamental constitutional values and principles
in the society, making the findings transparent for the public, a subject of multi-faceted
analysis and a basis for a programmatic policy to improve the situation.

By using, for example, the American Freedom House organization’s methodology,**
every indicator may be assessed on a scale of 0 to 7, where 0 corresponds to a better
situation, while 7 is the worst.

Our studies indicate that the average ratio of constitutionalism in post-communist
countries has been displaying descending trends in recent years. This attests to the
deepening of legal, political and social crises and the great potential of accumulation of
an explosive critical mass of social energy.

We do not aspire, within the limits of this paper, to present detailed outcomes of this
analysis, suffice it to mention that the real assessment of the state of constitutionalism
in a country must be carried out not only on a governmental level, but also by the civil
society, on the basis, for example, of the following system of indicators:

52 For more details on the methodology, see Gagik Harutyunyan, A. Mav¢i¢ - The Constitutional Review and its De-
velopment in the Modern World (A Comparative Constitutional Analysis). - Yerevan Ljubljana, 1999, p. 385-392.

53 Also see Indicators of Sustainable Development. The Wuppertal Workshop, 15-17 Nov. 1996.
54 See http: //www.freedomhouse.org/.
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1. Characteristics of a rule of law state:

- the existence of necessary and sufficient prerequisites for ensuring the supremacy of law;
- safeguards to ensure the supremacy of the Constitution;

- the existence of actual separation of powers;

- the degree of real independence of the judiciary;

- the degree of merger between political, economic and administrative powers;
- the degree of corruption;

- the level of shadow economy;

- the degree of legal awareness of the population;

- the criminogenic situation.

2. Characteristics of democratic developments:

Gagik HARUTYUNYAN

- the level of development of parliamentarism;

- the degree of confidence in the electoral system;

- the level of maturity of political parties;

- freedom of press;

- freedom of internet;

- freedom of assembly;

- freedom of association;

- the level of civic activity and maturity of civil society institutes;
- transparency of government;

- the level of viability of democratic state institutions;
- religious freedoms;

- the level of protection of ethnic minority rights;

- the level of pluralism;

- the level of tolerance;

- the level of non-discrimination.

2. Social characteristics:

- the level of unemployment;

- the level of migration;

- the level of price stability (level of inflation);

- average annual per capita growth of the gross national product;

- ratio of subsistence minimum to the minimum wage;

- ratio of pensions to average wage;

- the level of social protection of intellectual and creative work;

- proportion of the population with incomes below minimal consumption basket, per
100,000 people;
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- ratio of annual income of the 10 richest percent of the population to the income of
the remaining 90 percent;

- ratio of annual income of the 10 richest percent of the population to the annual bud-
get appropriations for the social sector;

- ratio of annual salaries of the officials in the legislative, executive and judicial bran-
ches of power to their total declared income in the same reporting period;

- ratio of total declared annual income of leaders of political parties to the national
average wage;

- dynamics of assets of the members of the political elite while holding public office.

The latter indicators highlight the level of oligarchization of power, which in turn re-
flects the real status of the separation of powers. Our studies, in particular, indicate that
when the average wage accounts for more than 80 to 90 percent of the annual income of
officials in the legislative, executive and judicial branches of power, the peril of merger
of the political, economic and administrative potentials is reduced to a minimum, and
there exist real prerequisites for actual separation of powers. It is important that in con-
ditions like these, what really motivates holders of office is the effective implementa-
tion of their functions. Whereas, when the compensation for exercising the functions of
public office descends below 50 percent of his/her income, it becomes obvious that the
function in question is merely a smokescreen for the exercise of the activities, securing
their principal income. In some countries this ratio in the judiciary branch amounts to
55-60 percent, in the executive it is 35-40, and in the legislative it gets down to 2-3 per-
cent. Such a situation boils down to a litmus test, highlighting systemic metastases and
dangerous distortions of fundamental constitutional values and principles.

It is also common knowledge that in many new sovereign states overall privatization
has been accompanied by numerous corrupt practices, which subsequently led to other
negative reproducible consequences. Therefore, in order to capture the real state of con-
stitutional distortions in these countries, it is important to estimate the ratio of incomes
of political leaders, officials in the legislative, executive and judicial branches of power
(in combination with the incomes of their family members) within the last 20 years to
the average annual growth of the national budget revenues. This may provide a peculiar
indicator of the scale of the shadow sector. Our estimates indicate that even in countries
where the level of the shadow economy is valued at 40 to 50 percent, the value of the
ratio referred to above is higher than 2.5 or 3. In reality this attests to the higher level of
the shadow sector, and consequently to rampant corruption in the system.

For a comprehensive academic analysis and multi-factor evaluation of the real state
of constitutionalism it is important to juxtapose all of the features referred to above,
as well as define on their basis an integrated summary indicator. The quantitative cer-
tainty of such an indicator may allow highlighting the bottlenecks that distort constitu-
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tionalism and launch a targeted programmatic policy in order to fix them.*

The integrated indicator is calculated out of the indicators proposed above, with due
notice paid to correlations between certain indicators, and it looks as follows:

m (X _X(a)) m
U, = p_ L=y, )|,
1 JZ=1 O'(Xj) f}]zjl:( }/ﬂj)
7

Where Ui -represents the integrated level of constitutional stability;

Xjj - represents the ‘j” indicator of country (or group) ‘i’;

Xﬁ.a) - is the reference indicator;

Yy g~ are coefficients of correlation pairs.

The proposed methodology also allows resolving the issue of manageability of pro-
cesses, determining the impact of each indicator on the integrated level of actual consti-
tutionalism.

Along with the methodological reflection on the issue, we consider it necessary to con-
sider in this paper certain aspects of conducting constitutional diagnostics that pertain to
maintaining, in dynamics, of the functional equilibrium of power. This largely depends
on functional constitutional powers, checks and balances at the disposal of the institutes
of power in maintaining constitutional functional equilibrium in the real life, and also on
the real capacity of the civil society to exercise the general social potential of restricting
and limiting authority. Professor Stephen Holmes has beautifully described the func-
tion of constitutional equilibrium, stating that: “the US Constitution, enacted in the 18th
century, is based on three basic principles that remain valid to this day: 1) all people,
including rulers, err; 2) all people, especially rulers are loathe to admit their mistakes,
and: 3) all people, especially rulers currently in opposition, are delighted to point out the
mistakes of their rivals. Constitution tries to make these principles serve their goals, as-
signing the right to make mistakes to one branch and the right to correct mistakes to the
other two branches, as well as to the free press and to the electorate at large.”

Upon the emergence of the first constitutions the fundamental objective of constitu-
tional architecture was and still remains to ensure the functional separation and the bal-
anced nature of state power. As emphasized in Article 16 of the 1789 French Declaration

55 More on this in ApyTtionsH [.I. KoncTuTynHoHanu3M: ypokH, BEI30BbL, TapanTHH. — Kues: “Jloroc”, 2011. -
pp. 99-100.

56 See Cruben Xoamc. KoHcTUTy UM M KOHCTUTY IHOHANIKU3M // CpaBHUTEIBHOE KOHCTUTYIIHOHHOE
o6o03penne, 2012, N3(88). - p.68.



of the Rights of Man and Citizen “A society in which the observance of the law is not
assured, nor the separation of powers defined, has no Constitution at all”.

Present-day liberal democracy is also based on three whales: the supremacy of law,
the principle of the separation of powers and sovereignty of the people. Their balanced
expression in social practice determines the nature of constitutionalism in a society.

One also needs to acknowledge that among dozens of various doctrinal approaches to
specific constitutional models of separation of powers the only unanimously endorsed
and incontestable one boils down to the theoretical admission of the need for separat-
ing and balancing powers. The specific approaches, forms and methods and, moreover,
practical solutions vary distinctively in each constitutional system.

We must admit that one of the highest achievements of American constitutionalism
is that in the Fundamental Law of the USA the doctrine of separation of powers has
acquired systemic completeness and, with the introduction of the system of checks and
balances it afforded the Constitution a quality of dynamic regulation of social relations,
transferred the constitutional system onto the tracks of developing state of equilibrium.

How does one resolve the issue of separation and equilibrium of powers in our
days, considering the recently emerged global objective reality of specialized state
institutions, which are called upon to guarantee the supremacy and direct effect of the
Constitution?

We are convinced that, by and large, nothing of essence has changed, and the Ameri-
can doctrine of constitutional separation and balancing of powers remains fully viable
these days as well. The main requirements towards the effective functioning of this
system, in our opinion, are embodied in the following prerequisites:

Firstly, the separation of powers is first and foremost a functional, rather than institu-
tional process, which often becomes a matter of confusion on the level of constitutional
solutions. Certain separating constitutional-legal functions may be implemented by dif-
ferent constitutional institutions.

Secondly, the main objective of constitutional architecture is to ensure, first and fore-
most, the balanced nature of the system function-institute-powers.

Thirdly, the question of clearly-cult separation of functional, checking and balancing
powers of constitutional institutes of government and ensuring their optimal equilib-
rium is of principal importance.

Fourthly, an urgent task of contemporary constitutionalism is the introduction of vi-
able and effectively functioning mechanism of intra-constitutional self-defense, in order
to guarantee timely intercepts, assessment and redress of functional constitutional bal-
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ance in dynamics. This is essentially the main objective of constitutional diagnostics
and the goal of constitutional review in general.

The following represent the main criteria-worthy features that guarantee the condi-
tions mentioned above:

1. ensuring the functional independence of branches of power;

2. guaranteeing the completeness and functional adequacy of the powers of constitu-
tional institutes;

3. ensuring the continuity and inviolability of the functioning of constitutional bal-
ance in dynamics, in real social life, which, in turn, implies the impermissibility of the
so-called alienation of the Constitution from actual life.

The study of constitutions of many countries of young democracy demonstrates that
formally the rule of law state, rule of the people, supremacy of the law, human dignity,
freedom, constitutional democracy, separation of powers, social accord, equality, toler-
ance, pluralism, solidarity and other commonly recognized values have become, in their
organic unity, the basis for constitutional solutions at their level. However, the actual
reality in these countries is different; it ended up in another dimension. In the majority
of these countries the self-sufficiency of the Constitution is not fully ensured, and there
exists a significant rupture between basic constitutional values and principles and
the social reality. The latter is characterized by a low level of constitutional culture,
systemic incompleteness of the mechanisms to assure the rule of law, the existence
of deformed, intrinsically contradictory legal system, lack of a common value system
based understanding of social bearings for the society’s development.

One may illustrate this with many examples. A structural analysis of the constitu-
tions themselves may provide one such insight. In our opinion, from the point of view
of functional balance, the Constitution of Armenia, for example, is illogical and incon-
sistent. The chapters on foundations of the constitutional order and human rights are
followed by those on the constitutional institutes of the President, the Parliament, the
Government and, alongside these; the judiciary is singled out in a separate chapter. This
not only violates the structural logic of the Constitution itself, but the functional system
of the judiciary in it includes institutes that do not administer justice. Such a structural
inconsistency also exists in the Constitutions of Bolivia, Greece,”” Bulgaria, Croatia,
Georgia, Uzbekistan, the Russian Federation, Japan and a number of other countries.
Alongside this there also exist a number of countries, which not only constitutionally
enshrined a clear functional structure of the separation of powers, but devoted a stand-

57 One should keep in mind that Article 26 of the Greek Constitution stipulates that the lawmaking functions
shall be implemented by the Parliament and the President of the Republic, the executive functions shall be imple-
mented by the President of the Republic and the Government, and the judicial function shall be implemented by
the courts, the rulings of which shall be enforced in the name of the Greek people.



alone article or chapter of the Constitution to spelling out the nature of the separation
of powers. A good example is Article 49, Chapter one, Title three of the Constitution
of Mexico, which states that the supreme power of the Federation is divided, for its ex-
ercise, into legislative, executive, and judicial branches. Two or more of these powers
shall never be united in one single person or corporation, nor shall the legislative power
be vested in one individual except in the case of extraordinary powers granted to the
Executive, in accordance with the provisions of Article 29. In no other case, except for
those provided by paragraph 2, Article 131, the executive may be given extraordinary
powers of promulgating laws.

In the event of a clearly defined constitutional language on the essence of the separa-
tion of powers the safeguards for the practical realization of this doctrine significantly
increase. We maintain that, notwithstanding the selected form of governance and the
level of development of constitutionalism, a better choice was made by those countries,
which based their constitutional structure on either the institutional approach (Italy,
Portugal, Belgium, Poland and others), or the functional one (Austria, Brazil, Slovakia
and others).

Nevertheless for many countries the main problem is in the existing antagonism be-
tween the Constitution and the general legal reality.

We believe that the following are common negative features of systemic transforma-
tion in countries of transition:

- volatility and uncertainty in the social development and the deepening of the crisis
of confidence;

- serious shortfalls and drawbacks in the implementation of value-system transforma-
tions;

- inadequacy of the formation of the civil society;

- disparity between the social bearings of the public at large and constitutionally pro-
claimed democratic-legal values, that is the existence of a significant deficit of constitu-
tionalism;

- low level of functional and institutional viability of the institutes of power;

- antagonism between politics and the constitutionality of decisions that are taken;

- as a result of all of the above, accumulation of certain negative social energy, which,
at times may result in a multicolored social-political explosion with inevitable tragic
consequences.

Constitutionalism as a basis of civil society may not develop progressively in condi-
tions of weak viability of democratic state structures and deformations of political insti-
tutes. As rightfully mentioned by Daniel Smilov, in conditions of social transformation
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quasi-constitutionalism and intensive propagation of political populism prevail.*®

One of the characteristic features of constitutional deformation in countries of new
democracy is the insufficient independence of the judiciary power. As noted by Stephen
Holmes in the paper quoted above, already Montesquieu had stated that a king acting as
judge and this violating the constitutional separation of the executive from the judiciary,
could easily fall prey to bad faith witnesses and other participants of litigation attempt-
ing to subject public authority to unlawful private or corporate interests: “The laws are
the eye of the prince; by them he sees what would otherwise escape his observation.
Should he attempt the function of a judge, he would not then labour for himself, but for
impostors, whose aim is to deceive him”.*

Another extreme peril lies in the total oligarchization of power. I have entitled one of
my articles, written in 2006, “The perils of corporate democracy”.® I stated in it that
“corporate democracy” (oligarchization of all branches of power) poses a bigger hazard
for the social system than the totalitarian system, which nevertheless has its own rules
however irrational it may be in essence. But it is at least not built on constitutional values
that are distorted in social practice. The main peril of corporate democracy is exactly
in that it consistently deforms democratic values, they undergo mutations and eventu-
ally lose their significance, not only become inacceptable for the society, but down-
right dangerous. This is further exacerbated by the low level of legal awareness of the
general public, grave social conditions, high level of unemployment, etc. In conditions
of shadow economic relations the individual appears not as a full contractual subject
endowed with natural rights, but as a medium of production, dependent on the will and
alms of the employer. This quality, a feature of feudal relations, in conditions of quasi-
constitutionalism acquires a new form and tint through democratic packaging.

One of the biggest perils of corporate democracy is also the fact that mutated values,
in conditions of failure of the immune system of the society, become reproducible. This
is a more dangerous phase, when irrational developments acquire a progressive feature
and rule out the restoration of the system’s viability through the evolutionary path, while
genuine values are no longer claimed. This is taking place, to varying degrees, in the
countries where political institutes are formed along the principles of corporate democra-
cy, where, in parallel with the shadow economy, political structures also succumb to the
shadows, where the judiciary system is not an independent branch of power, but rather
a lever in the hands of the authorities, where the press lets go of the freedom of speech,
transforming instead into an instrument of political terror. The total oligarchization of

58 See lanuens Cmuios. KoH(IUKT KOHCTUTYHOHATH3MA U ieMOKpaTHu B Boctounoii EBpomne: 3a mpenenamu
rapagurMbl MepexopHoro nepuoja / CpaBHUTEIbHOE KOHCTUTYLIMOHHOE 0003penue, N4(89).2012. — pp. 29-44.

59 See Montesquieu. Spirit of the Laws / Trans. by Th. Nugent. New York: Hafner Press, 1975. Vol. . Bk. 6. Ch. 4. p. 73.
60 See Mex yHapoanblit BecTHUK “KoHcTuTymoHHOE npaBocyue”, 2006r., N3. - pp. 38-46.



the authorities leads to the total criminalization of the social system, especially in the
cases when high officials and the political elite become the richest people in the state.

The main way to avoid these perils would be to ensure real separation of powers,
excluding the merger of political, economic and administrative authorities, creating
the necessary prerequisites for the natural maturing of society’s political and civic
structures. James Madison has stated a long time ago that the constitutional equilibrium
of conflicting and competing interests may restrain authorities and guarantee freedom.®!

Current trends in global and European constitutional developments allow making a num-
ber of principal generalizations, among which the following merit particular attention:

1) democracy, which has no alternative as a value of social existence, dictates its own
criteria and approaches to legal regulation of social relations;

2) constitutional democracy exists there and to that extent, where and to which extent
there prevails real separation and balance of powers, optimal decentralization of po-
litical, economic and administrative powers, independent judiciary system, free press,
guaranteed free and fair electoral processes, authorities controlled by the civil society;

3) establishment of constitutionalism without reliable guarantees of the supremacy of
the Constitution remains in the realm of wishful thinking;

4) ensuring the rule of law entails due consideration of national security issues and the
need for certain harmony between individual and public interests;

5) constitutional development processes may not be viewed without a proper systemic
assessment of the growing role of global and regional legal systems;

6) without the creation of necessary and sufficient prerequisites and a certain value-
based environment of constitutional democracy, with a profound and comprehensive
evaluation of particular features of systems in transition, it would be impossible to over-
come the momentum of systemic deformations and guarantee real constitutional devel-
opment through the so-called “democracy import.”

Currently one of the axial issues in transitology is how to consider the above trends
as applied to social systems in transformation, so that constitutional development would
provide a basis for society’s progress, rather than fall prey to momentary political inter-
est. In new democracies the main expressions of irrational processes in constitutional
practice are the following:

- distorted perceptions on democracy and the value system of the rule of law state;®
- abuse of said values as an excuse to enforce the will of the authorities;

61 See Paccen I. KoncTutynnonanusm: onsIT AMEpPUKH H APYTHX cTpaH — http://www.infousa.ru/government/-
dmpaper2.htm (09.03.2009).

62 This is also attested to by such skewed notions, most recently used by some politicians and scholars, as
“transitional democracy,” “national democracy,” “partial democracy.” etc
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- efforts to turn institutes of power, the press and the media into levers of the authorities;

- merger of politics, power and the shadow economy and, on the basis thereof, trans-
formation of corruption into the authorities’ main capital on the one hand, and, on the
other, politicization of the shadow economy;

- formation of a new and most dangerous environment of limiting the human and civil
rights and freedoms through the emergence of an atmosphere of fear, distrust, despair
and impunity, the rooting of political and bureaucratic cynicism presented in democratic
packaging.

All of the above is not just limited to specific acts, but is pervading into all corners
of power, acquiring lawmaking and structured properties, engulfing the entire state
machinery.

The perils of oligarchization of the state power are what already Aristotle had elo-
quently and convincingly laid out in his typology of oligarchy:®

First type — when moderate rather that substantial property is in the hands of the
majority, as a result the proprietors enjoy access to state governance, and since there are
large numbers of such people, the ultimate power is in the hands of the law, not people;

Second type of oligarchy — the number of people with property is less than in the
first case, whereas their assets are larger and, possessing more power, these proprietors
present bigger claims, hence they are the ones who pick from among other citizens those
who are granted access to governance, nevertheless not being powerful enough to rule
without laws, they set laws to their convenience;

Third type —if tensions increase, that is the numbers of proprietors dwindle, while their
assets grow, the third type of oligarchy emerges: all public offices concentrate in the hands
of the proprietors, moreover, the law prescribes that their offspring inherit the office;

Fourth type — when their assets grow beyond every proportion and they acquire a
whole mass of associates, dynasties emerge, close to a monarchy, individual people rule
instead of the law, and this is the fourth type of oligarchy.

Several millennia down the road, in many post-communist countries these processes
are replicated under the guise of constitutional democracy. In some countries supreme
power is already in the hands of individuals, rather than the law. Those who concentrate
the main economic, political and administrative power become or attain the status of
rulers. The social hazard of this situation is that, firstly, the potential of democratic
change in the society is abused for the purpose such mergers. And, secondly, these
processes unfold upon the existence of a Constitution, which proclaims commitment

63 See Apucrorens. Dtuka. [lonutuka. Putopuka. [Tostuka. Kareropuu. — Mu.: JIuteparypa, 1998. — p. 561
(in title “Politics”, book four).



to democracy, rule of law, rule of the people and other fundamental values, which, in
conditions of distortions of the principle of separation of powers and the establishment
of ‘corporate democracy’ do completely degrade in actual life.

Preventing such a merger is easier than overriding it. The latter requires tremendous ef-
forts, time and systemic restoration of degraded realities. In order to avert such a situation
the main goal of successful social transformation should be the persistent constitutionaliza-
tion of social relations and overcoming conflicts between the Constitution, the legal system
and its implementation practice. Only this may secure the necessary viability of the system
of separation and balance of powers, guarantee the desired stability and dynamism of so-
cial development. We believe that this may be accomplished through the introduction of
continually conducted systemic constitutional monitoring and diagnostics.

PE3IOME

BnaHHoﬁ CTaThe Ha OCHOBE THOCCOJIOTHYCCKOTO M aKCHOJIOTMUYECKOT0 aHaJIH3a I10-
HITUH “KOHCTHUTYIHS, “KOHCTHUTYIIMOHHAS KYJIBTypa”’, “KOHCTUTYIIMOHAIU3M
aBTOP MPHUXOAUT K BBIBOAY, YTO DJIEMEHTHI KOHCTUTYLIMOHATIN3MA (DOPMUPOBAIHCH B TE-
YEeHHUE JUTUTEITHHOTO HCTOPHYECKOTO MEPUOAA U B APMSHCKON JCHCTBUTEILHOCTH TIPOSI-
BIUTHCH C 0CO00I TIOCIIEIOBATENEHOCTHIO, 0COOCHHO MOCJe MPUHSTHSI BIIePBbIe B MHPe
XPHCTHAHCTBA KaK roCy/1apcTBEeHHOIl peJIMI'id, B YCJOBUIX HEOOX0JAMMOCTH yCTa-
HOBJIEHHS B3aHMOCOTJIACOBAHHBIX, eIMHBIX MPABUJI CBETCKOMN U TYXOBHOI KH3HU.

K cepenune V Beka B apMSHCKOM JCHCTBUTEIBLHOCTH chopMUpoBaiack arMocdepa,
B KOTOPOH ObIJTa C/ITaHa MOMBITKA Pa3peuINTh BO3HUKIITIE MEXIY Pa3THIHBIMHU CIOS-
MH OOIIECTBA “IPOTUBOCTOSIHUSA HE CHIION WM “aIMUHUCTPATUBHBIMU® METOAaMH (B
TOM 4ncie ykazom Llaps wim qyOnHKOI), a MPaBOBBIM ITyTEM - IPUHATHEM KOHCTHUTY-
[IMOHHOTO 3aKOHA, B OCHOBY KOTOPOT'O 3aJI0)KEHBI OCHOBOIIOJIAT AIOIIHE Y XOBHBIC II€H-
HocTH. DaKkTUUECKH, IPUHATHE YUpeauTeabHbIM coOpaHueM KoHCTUTYIIMHU, HAUMHAs
¢ 365 roza - yIMBUTEIBHO MIPOTPECCUBHOE JIJIsi CBOCTO BPEMEHHU COOBITHE - CBUACTEIb-
CTBYET, UYTO B OCHOBY NPaBOPEryIUPOBAHHUSI 00I[eCTBEHHBIX OTHOIIEHHIT M0JI0Ke-
HbI IyXOBHO€ HAYaJ10, HPABCTBEHHbIE LEHHOCTU M NPUHUUNBI 00LECTBEHHOI O
coryiacus. [IpuHATHIE KAHOHBI XapaKTEPU30BAIHNCh HE MHAYE KaK KOHCTHUTYIIMOHHBIC,
moJydasi 0COOBIN CTAaTyC, C MPU3HAHIEM BEPXOBCHCTBA YCTAHOBICHHBIX HAIlHOHAH-
HBIM COTJIacCeM HOPM HaJl JIIOOBIMH JPYTUMU HOPMaMH U TIPaBHIIAMH.

TTonsiTHe “KOHCTUTYIHS B apMSHCKOM SI3bIKE, B IIEPBYIO0 OUEPE/Ib, MOJIPA3yMEBACT
HE MPOCTO “yCTaHOBJIEHHUE , a “ycTaHOBJIeHHe rpaHunbl”. He ciyuaiino, uto Axorn
u [llaamup Hlaamupsiael cBoro Korcrutynuro 1773 roma st Oyayiieit He3aBHCUMOM

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM

61



Gagik HARUTYUNYAN

62

ApMeHHMH Ha3Balld ‘3amajHs THIECIaBUS . DTUM IOJPa3yMeBajoCh, YTO OBIIU TO-
CTaBJICHBI “‘TIPE/ICIIbHBIE TPAHUIIBI HE TOJIBKO CBOOOIbI, HO U “TIIECTIaBuUs .

BbrecTsiie BOCIPUHAIN aKCUOJOTHYECKUE HIOAHCHl KOHCTUTYIIMH €IlIe aBTOPbI U3-
JanHoro B 1837 rony B Beneuuu CioBapst HOBOro apMsHCKOTO sA3blka. BHauasne npu-
BOJISITCS Pa3HOSI3BIYHBIE SKBUBAJICHTHI, Kak, Harmpumep, determinatio, constitutio,
statutum, dispositio. Jlanee gaeTcst UCKIIOUUTENBHO UHTEPECHAA U LIeHHas! (OpMyIIn-
poBka: “IIpeneno3nauumbie pemenus u llposunenune boxue”. O4ueBuHO, YTO MBI
WMEEM JIeJI0 HE TOJBKO C BBICIIUM “‘pellIeHreM’’ KOHCTUTYHPYIONIEro 3HAYCHU S, 3HaA-
YUT C IPaBOPEryJIUPOBaHUEM IOAOOHOTO XapaKTepa, HO U B €ro 0CHOBe JieskuT boike-
CTBEHHOE MO3HAHME, JAHHAS CBBIIIE IIEHHOCTHAA cucTeMa, Boiciee mpoBujienue.

Ha ocHOBe CpaBHUTENBHOI'0 KOHCTUTYIIMOHHOTO aHAJIM3a aBTOP NMPUXOAUT K
BBIBOJIAM, 4TO:

1. Kya1bTypa Kasa0ro Hapojaa — 3T0 ero 0CO3HAHHOe ObITHE, 0CMBbICJICHHOE NPH-
CyTCTBHE BO BpeMeHH. A KOHCTUTYLHOHHASI KYJIbTYpa NpeIcTaBIsgeTcs KaK HCTO-
PHUYECKH CJI0KUBIIASICS, CTA0UIbHAS, 000TrallleHHAS] ONBITOM MOKOJEHUI U Bcero
yeJIOBeYecTBA oOIpeleieHHAsi IEHHOCTHAS CUCTeMa, JieKaluas B OCHOBe oO0le-
CTBEHHOTI'0 OBITHUS, CIIOCOOCTBYIOIIAS YCTAHOBJIEHUIO M Peaiu3allii 0CHOBOIOJIa-
raliux NpaBuJ MOBeJIEHUSI HA OCHOBE UX HHTE/UIEKTYaJIbHOI0, HPABCTBEHHOI' 0
U 1YXOBHOI'0 OCMBICJICHHSI.

KonctutyunonHas KyapTypa CUCTEMHO IIPOSBIISETCS Ha ONPEIEIICHHOM JTalle LIUBU-
JTU3alNH, KOTJla BOSHUKAET 0CO3HAHHAS MOTPEOHOCTh B YCTAHOBJIEHUH OOIECTBEH-
HBIM COIJIACHEM OCHOBHBIX IIPUHIIUIIOB U MPABUJI NMOBEJCHUS KaK 001Ie003aTeIbHbBIX
MIPaBOBBIX HOPM. B mpaBOBOM acriekTe 3Ta MOTPeOHOCTH MPUBENIa K BOSHUKHOBEHUIO
KOHCTUTYIIMH U KOHCTUTYIUOHHOMY PErJIaMEHTUPOBAHUIO OOLIECTBEHHOM KU3HU.

KoHCTHUTYIMOHHAST KYNBTypa IMPHOOpETAaeT HOBOE KadeCTBO B TEX OOIIECTBEHHO-
rOCYy/IapCTBEHHBIX cUCTeMaX, riae Hapsaay ¢ Koneruryuuei cymecTByeT KOHCTHTY-
NMOHAJIU3M, e KoHcTuTy1us sIBISEeTCsl HE Opy/JIMEM B PyKax rocyAapCTBEHHOM BIa-
cTd, a OCHOBHBIM 3aKOHOM T'Pa)XTaHCKOTO OOIIECTBa, CPEACTBOM TapaHTHPOBAHUS
TapMOHMYHOTO0 M CTaOMJIBHOI'O Pa3BUTHUS 3TOTO OOIIECTBA, HE TOJBKO YCTaHABIUBAs
OCHOBHBIE ITPaBHJIa MOBEACHHUS, HO M CTaBSI MIPE/ICIIbl BIACTH, OTPAHUYNBAS €€ IPABOM.
B mopoOHOM cirydae pedp UAET O HMOHSATHH “IeMOKpaTHYeCKass KOHCTHTYIHHOHHAS
KYJbTypa”, XapaKTepHOH ISl JEMOKPATHYECKUX OOLIECTBEHHBIX CUCTEM, B KOTOPBIX
COYETAIOTCS TAKIKE KaueCTBa HAIIMOHAJIBHON M OOIICUEIIOBEUECKOM KYJIIBTYD.

B npaBoBOM rocynapcTBe IOHATHE “KOHCTUTYLMOHHAs KyJbTypa” NpeAcTaBiseTcs
KaK COCTABJISAIOLIAs CTEP:KeHb 001 eCTBEHHOI0 IIO3HAHUS ONpe/leJIeHHAsI IEHHOCT-
Hasl CHCTeMa HCTOPHYECKH c(OPMUPOBABIINXCS, CTA0MIBHBIX, 000ralleHHbIX



ONBITOM IOKOJIeHUIl M BCero 4yejioBevyecTBa yOexaeHUil, mpeacTaBjeHnii, NpaBo-
BOCHPHUSATHUS, MPABOCO3HAHUSA, KOTOpasi SIBJISIETCA OCHOBAHHEM /ISl yCTAHOBJIe-
HHMS U TAPAHTUPOBaHHs 00IECTBEHHBIM COIJIacCHeM JJIsl COLMAJIBHOrO 001ecTBa
OCHOBHBIX MPABHJI €r0 IeMOKPATHYECKOI0 ¥ NMPaBOBOI0 MOBEACHHUS.

2. B npuBe/IcHHOM KOHTEKCTE COBPEMEHHbII KOHCTUTYI[HOHAJIU3M SIBJISIETCS] HAJTHYH-
€M YCTAHOBJIEHHBIX 001IIeCTBEHHBIM coryiacueM (pyH/1aMeHTAaJbHBIX PABUJI IEMOKPa-
THYECKOI0 M NPaBOBOI0 NMOBEIEHU S, UX CYIIECTBOBAHUS KAK 00 beKTHBHOM U *KUBYIIIEH
PeajbHOCTH B 00IECTBEHHOM KN3HH, B IPAKAAHCKOM MOBEeHNU KAMKI0T0 MHIANBH-
JAyyMa, B polecce 0CyIecTBJIeHUs TOCY1apCTBEHHO-BJIACTHBIX MOJTHOMOYHIA.

“KOHCTHTYIIMOHAIU3M” — 3TO NPOsIBJIeHHe ONpeeJeHHOH KOHCTHUTYLHOHHOI
KYJbTYPBbI, 21eKBATHOI 0CMBICJICHHOMY ObITHIO JAHHOI'0 COLIMYMA, 3TO CUCTEMHOE
U OCO3HAHHOE HAJHYHEe KOHCTHTYLHOHHBIX LIGHHOCTell B peaJibHOil 001ecTBeH-
HOI1 ’KU3HHU, HA YeM OasupyeTcs BCs IPaBOBasi CHCTeMa.

3. HopmaTuBHBIE XapaKTEPUCTUKN KOHCTUTYLIMOHATIU3Ma MPEANOIaraloT Haludue
HEOOXOIMMBIX M JIOCTATOYHBIX IPABOBBIX TApPaHTHUH IUISI OCO3HAHHOW peaHu3aiuy
IpaB ¥ cBOOO] BO BCel cHcTeMe IpaBa M OOLIECTBEHHBIX OTHOLIEHHH. B mpaBoBOM ro-
CyAapcTBe Jito0ast HopMa IpaBa JOJIKHA TPOSIBISTHCA KaK 3IEMEHT KOHCTUTYIIHOHHO
B3aMMOCOITIACOBAHHOM CUCTEMBI IIPABOBOIO MOBEAEHH S YEJI0BEKA U TOCYAAPCTBA.

4. MoHsATHE KOHCTUTYIHOHAJIMU3MA HEOOXOIMMO BOCIPHUHUMATHL He KaK OTUH
U3 OCHOBHBIX MPUHIMIIOB KOHCTHTYIIMOHHOIO NMpPaBa, a Kak (GyHIaMeHTaIbHbIii
NPUHIIAN COBPEMEHHOT0 MpaBa B meJoM. MoxHO nepedpa3upoBaTh OOLICH3BECT-
HYI0 puMcKyr Gopmyny “T'ne obmecTBo, TaM U MpaBo” clieayromuM oopasom: “I'ne
KOHCTHTYIIHOHAJIM3M, TaM M NPaBoBoe rocyaapcrso”. KOHCTUTYIHOHAIU3M OIpe-
JETSIET CYyTh B3aUMOCOTIIACOBAHHOTO TIOBEICHHMS COIIMYMa, XapaKTep €ro OCMBICIICH-
HOT'O CYIIECTBOBAHMSI BO BPEMEHH, YPOBEHB 3PEJIOCTH OOIIECCTBCHHBIX OTHOIICHUN H
HX [PABOBOTO PEryJIHPOBAHUS. JTO, B MEPBYI0 04Yepelb, Uaeal HUBHIN30BAHHO
CaMOpPeryJasiium, K 4eMy J0JKHO CTPEMUTHLCSI 001IIeCTBO.

5. B mpaBOBOM rocynapcTBe CyLIECTBOBaHHUE IpaBa Kak HEOOX0IUMOM opMBbI CBOOO-
JIbI, PABEHCTBA U CIIPaBENIMBOCTH B OOIIECTBEHHOW )KM3HU JIIOJICH, KAK OCHOBBI X CO-
CYIICCTBOBAHUS B JHHAMHYHON COLMATBHON cpelie MPHOOpeTacT HOBYIO POJIb B )KU3HU
yenoBeka. EcTecTBEeHHO, CyTh MPAaBOBOTO TOCYIapcTBa 3aKJIIOUAETC UMEHHO B MPH-
3HaHHMH BEPXOBEHCTBA MpaBa M rapaHTHPOBAHUU CBOOO/IBI TOCPEICTBOM OI'PaHHUCHUS
BJIACTH IpaBoM. JlaHHas TeopeTHYecKas IOCTAHOBKA TPUOOPETACT peajbHOE COepIKa-
HUE, KOrJ1a COlMajJbHOe OOIIECTBO OCO3HAHHO M C OOLIECTBEHHOI'O COTJIacHsi HaMepe-
BaeTCS )KUTh U TBOPUTH Ha OCHOBE 3TOT'0 MPUHIINTIA H UCXOASIIUX U3 HETO IICHHOCTHO-
CUCTEMHBIX KpHUTepueB. X COBOKYNHOCTb SIBJSETCS OCHOBOM KOHCTHUTYLIHOHHOTO
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CTpPOsI K&KJOT0 KOHKPETHOTO 00IIecTBa. B mpaBoBoM rocynapcTBe MposBICHUS IIpaBa
KaK CYLIHOCTH U KaK SIBJICHHS XapaKTepU3yIOTCI MMEHHO COOTBETCTBYIOIIUM YPOBHEM
KOHCTUTYIIMOHATIN3Ma. JTHM 00YyCJIOBJIEHA TaK:Ke AUAJTEKTHKA 3aKOHA W Npasa,
cooTHowmeHne KOHCTUTY MM U KOHCTUTYHHOHAIU3MA.

6. KoncTuTyunoHaausm, Kak U NpaBo, - 00beKTHBHAS COLMAIbHAS PeaJbHOCTD,
NposiBJIeHHe CYIIHOCTH HMBHJIU30BAHHOI0 00LLEKUTHS, MMeIoIast He00X0 UM bIii
BHYTPEHHH MOTEHIMAJ JUHAMHYHOIO U CTA0WJIBHOrO pa3BuTus. KoHCTUTYIIHO-
HaJIM3M Kak QyHIaMEHTAIBHBIA MPUHLIAI IIpaBa Ha ONPENCIICHHOM YPOBHE Pa3BUTHS
oOuiecTBa MpuodpeTaeT CUCTEMOOOPA3yIOIINI U YHUBEPCAJIbHBIN XapakTep MpaBoBOi
perymisiuu, BeIpaXkaeT U KOHKPETU3UPYET IPABOBOE COJEPKAaHUE TapaHTUPOBAHUS U
o0ecrieueHNsT BEPXOBEHCTBA IpaBa M HEMOCPEICTBCHHOTO JEHCTBHS TPaB 4YEIOBEKa,
BBICTYNAET KPUTEPUEM IPABOMEPHOCTH IMOBEACHUS NMPABOCYOBEKTOB, SIBISETCS HC-
XOJIHBIM HAyaJloM IIPaBOTBOPYECKOM U MPaBONPUMEHUTENBHOMN 1€ATEIbHOCTH, OCHO-
BOIIOJIATAIONICH XapaKTCPUCTHKOI CONMOKYIBTYPHOTO PA3BUTHSI JAHHOTO OOIIECTRA.

7. KoHCTUTYIIHOHAIU3M KaK 00pa3 NMpaBoBOii MaTepuu NMPHUCYLl TAKHUM COLM-
AJbHBIM CHCTEMAM, KOTOpPbIe JOCTHIJIH ONpeHeeHHOH JBOJIONHH TPHU3HAHUS
U TAapaHTHUPOBAHMS COIHUAJBHBIX CBO0OOX H O0IIECTBEHHOI0 COIJIACHS HA OCHOBE
COOTBETCTBYIOIIEHl CHCTEeMbI COMOKYIBTYPHBIX LeHHOCTell. JIto6ast medopmarus
KOHCTUTYIIHOHAIN3MA - ITO HCKAKCHHE OCHOBOIIOJATAIOMINX KOHCTHTYITHOHHBIX IICH-
HOCTEH ¥ IPUHIUIIOB B 00IIECTBE, OTXOJ OT BCEOOIIET0 COriacus B OTHOIICHUU CUCTE-
MBI COLIMOKYJIBTY PHBIX IIEHHOCTEH OOIICKUTHSL.

8. Tak Ha3bpIBaeMasi perpecCHBHAsl PEaJbHOCTh B COBPEMCHHOM MHUPE, B IEPBYIO
o4epelb, - Pe3yJbTaT CHCTEMHOTO HapyIIeHHs KOHCTHTYIIMOHHOIO OajaHca B oOre-
CTBCHHOH MPAKTUKE, YTO CBOCBPEMEHHO HE BBISBISCTCS U HE BOCCTAHABIHBACTCSL.
OdeBUIHO HAJIMYUE CHCTEMHOro Ae(UIHNTA KOHCTUTYIIHOHAJM3MA WM €r0 MCKa-
JKEHHOE TPOSIBJIEHHE. A 9TO O3HAYAET, YTO MPAKTHYECKH HE 00ECIIeUnBaETCs BEPXO-
BeHCTBO OcHOBHOro 3akoHa cTpaHbl. To, 4TO AeraeTcs KOHCTUTYIMOHHBIMU CyAaMU
CEeTOIHs, HECMOTPSI Ha apXUBAKHOCTH ITOH MHUCCHH, BCE-TAKH HOCHT AUCKPETHBIN,
(parmenTapHblii XapakTep, He 0OecrieynBacT HEOOXOAMMOM MMOCIIEA0BATEILHOCTH U
CI/ICTeMHOI\;I HerepI)IBHOCTI/I B BbISIBJICHHH, OICHKE U BOCCTAHOBJICHUH HapymeHHoro
KOHCTHTYITMOHHOT0 OaJilaHca B 00IIecTBe, 00eCIIeYeHHH KOHCTUTYIHOHAIIN3MA B COOT-
BETCTBUH ¢ KOHCTUTYIIHOHHOU KYJIBTYPOH HOBOT'O THICSUYEIICTHS.

9. OcHOBHAasi MHCCHSI KOHCTHUTYIHOHAJU3MA B HOBOM ThICAYeJIeTHH 3aKJII0YaeTcsi
HMEHHO B ofecneyeHnH CTA0MILHOCTH U IMHAMU3MA 0011eCTBEHHOT0 Pa3BUTHS, YKpe-
MJIEHUW HPABCTBEHHOCTH B COLUHUAJILHBIX B3aHMOOTHOLIEHUSAX, MPEOI0JEHUH KOH-
(pJIMKTOreHHOCTH B MEKI0CY/IapCTBEHHBIX U BHYTPUIOCYIAPCTBEHHBIX OTHOLLIEHUAX.



IIpeoxosnenne nepuuTa KOHCTUTYHOHAJIHU3MA - OCHOBHOM IMyTh HEAONYIIICHH ST
HAKOILJICHHS OTPULIATEJIbHON 001eCTBEeHHOM IHeprum 10 GoOpMHPOBAHUS KPUTHU-
YeCcKoil Macchl, NPU KOTOPO Hen30e:KHbI CONUAJIbHbIE KATAKJIN3MbI.

ABTOp NMPUXOAUT K BBIBOJY, YTO OCOOEHHO B YCJIOBUSIX 00IIeCTBEHHOW TpaHC-
(opmanun gepopmManun KOHCTUTYIHOHAJIN3MA CTAHOBATCS INIABHBIM (DAKTOPOM
JAeCTAOMIbHOCTH M COIMAJIBHBIX KaTaKJAU3MOB. VX mpeononieHue TpedyeT HaIuuust
JEMCTBEHHOI'O M CUCTEMHOI'O0 KOHCTUTYLIMOHHOTO MOHUTOPMHIA Ha OCHOBE IieJieHa-
MPaBJIEHHON U HENPEPBHIBHON KOHCTUTYITUOHHON JUArHOCTHKH.

OCHOBHBIE 3aKJTIOUECHUS CBOIATCA K TOMY, UTO:

- IEUCTBYIOIINE B MUPE MOJEIM KOHCTUTYILIUOHHOTO KOHTPOJIS U HAA30pa HE B MOJ-
HOIi Mepe 00ecTieurBa0T CUCTEMHBIN U HEMPEPBIBHBIN XapaKTeP B BBISBICHUH, OLIEHKE
¥ BOCCTAHOBJICHUHW HAPYIIICHHOT'O KOHCTUTYITHOHHOTO OaJlaHca B 00IIECTBEHHOM ITpaK-
THKE U HE B MIOJIHOW Mepe OTBEUYaloT BbI30BAM BPEMEHH;

- HECBOEBPEMCHHOE BOCCTAHOBJICHHE HAPYIIEHHOTO KOHCTUTYIIMOHHOIO OajlaHca
MPUBOJXT K HAKOIUICHUIO OTPHULATENFHOI 00IECTBEHHOM SHEPTHH, UTO, HAOUpasi KpH-
TUYECKYIO Maccy, IPUBOIUT K COIIMAILHBIM B3PBIBAM H A€CTAOUIBHOCTH;

- HET CUCTEMHOTO U OpraHUYEeCKOr0 B3aUMOJICHCTBHS B (DYHKIIMOHAJILHON JESATENb-
HOCTHM MHCTHTYTOB BIIACTH IO O0ECIICYCHHIO BEPXOBEHCTBA KOHCTUTYIUH. [loka ro-
CyJapcTBO HE NPU3HAET M HE oOecrneyuBaeT IPaBO YeIOBEKa Ha KOHCTUTYLIMOHHOE
MpaBoOCyAHE, HEBO3MOXKHO peaIbHO rapaHTUPOBATh BEPXOBEHCTBO IPaBa;

- CUCTEMHOCTb 1 HEIIPEPBIBHOCT KOHCTUTYLIMOHHOI'O KOHTPOJIS1 BO3MOKHBI JIUILB [TPH BHE-
JPEHUH LIEIOCTHOM CUCTEMBI TOCTOSHHON KOHCTUTYLIMOHHOM TMarHOCTUKK U MOHUTOPHHTA.

OCHOBHBIMH 3aJa4aMH KOHCTHTYHHMOHHOT0O MOHHTOPHHIAa B YCJOBHSAX 00Ie-
CTBEHHOI TpaHc(OpMALUH, B YACTHOCTH, SIBJISIOTCS:

- BBISIBJICHUC U OICHKA Ae(PUIINTA KOHCTUTYIIHOHHOCTH B TIOJIUTHYECKOM MOBEICHUH
COLIMyMa;

- OLIEHKA BHYTPUKOHCTUTYIIUOHHBIX Ae(OopMalIuii, BbISIBICHUE IPUYUH 3THX Aedop-
Maruii u pa3paboTKa MEXaHU3MOB UX IPEOJOICHUS;

- IpeooNeHNe 1e(GOPMUPOBAHHOTO BOCIIPHUSITHS OCHOBOITIOIATAIOIINX KOHCTHTYIIN-
OHHBIX LICHHOCTEH U IPUHIIUIIOB B O0IIECTBE, OBBIIIEHUE YPOBHS KOHCTUTYIIHOHHOTO
[IPaBOCO3HAHMUS;

- obecnieueHHE HEOOXOIMMOTO YPOBHS KOHCTHTYIHOHATH3AIIH TOTUTHIECKOTO T10-
BEJCHMS MHCTUTYTOB BJIACTH U COLIUAJIBHOIO IOBEJEHUS INYHOCTH;

- ycTpaHeHHe Ae(pUIINTa KOHCTUTYIIHOHHOCTH B c(hepe 3aKOHOATENBCTBA U IPYTHX
(opmax MpaBOTBOPUIECKON ACSTEIHHOCTH;

- HejomyleHue JegopManuil KOHCTUTYLMOHHBIX ILIEHHOCTEH M MHPUHIUIOB B
[IpaBOIPUMEHUTENBHON IPaKTUKE;
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- CUCTEMHOE 00€eCcIeueHne KOHCTUTYLIUOHHOCTH I'OCY/IapCTBEHHOI'O YIIPABIIECHNUS;

- BBIABJICHUE U YUET TPAaHCHALIMOHAJIBHBIX KPUTEPUEB OLIEHKU COLUAJILHOTO TOBEIe-
HUA YeJIOBEeKa U BIACTH.

BersBisiercs pyHKIMOHATBHAS POITH HHCTUTYTOB BIACTH B OTHOIICHUH (PyHKIIHOHH-
pOBaHUS CUCTEMBI IOCTOSHHOTO KOHCTUTYIMOHHOTO MOHUTOPHHTA.

ABTOp CUMTAET, YTO I'PAXKJAHCKOE OOIIECTBO UT'PAaeT NPUHIUITHAIBHYIO POJIb B pa3-
BUTHHU KOHCTUTYLIMOHAJIM3Ma B CTpaHe. JTO, B IEPBYIO OUEPENb, O3HAYAET, YTO HAPOJI
KaK OCHOBHOW MCTOYHUK M HOCHUTENH BJIACTH SIBISCTCS OCHOBHBIM TapaHTOM COOIIIO-
JCHUSI KOHCTUTYLMOHHBIX IEHHOCTEH ¥ MPUHIUIOB. JIF000i OTKIIMK, UCXOISIIUI OT
TpakIaHCKOTO OOIIeCTBa B OTHOIIEHUH BCAKOU JIe(hopMaIliy 3TUX IIEHHOCTEH U MTPHH-
IIUTIOB, IOJIKEH CTaTh OOBEKTOM KOHCTHTYIIHOHHOTO MOHUTOpHHTA. OTHOH U3 OCHOB-
HbIX (hOpM peasin3aluu 3TOH 3a1a4u SBJISETCS NMPU3HAHUE M FapaHTHUpPOBaHUE IIpaBa
YyeJI0BEeKa Ha KOHCTUTYIIMOHHOE IIPaBOCyIHE.

PaCCManI/IBaﬂ METOANYECCKUEC ACIICKThI CI/ICTCMHOﬁ KOHCTHTyHHOHHOﬁ JUardHOCTHUKH,
ABTOP CYMTACT, YTO OCHOBHBIMH 32/1a4aMU KOHCTHTYIIHOHHON THarHOCTHKH, 0COOCH-
HO B YCJIOBHSIX OOIIECTBEHHOM TPaHC(POPMAIMH HIIH HECTAOMIBLHOTO KOHCTUTY IIHOHHO-
ro OanaHca, B YaCTHOCTH, SIBJISIOTCS:

- BBISIBJICHUE HAPYILICHHOI'O0 KOHCTUTYLIHOHHOTO OaiaHca;

- OIICHKA XapakTepa u (hopM MPOSIBICHUS TaHHOTO HApYIICHHS HA OCHOBE MHOTO(aK-
TOPHOW OLIEHKH CUTYalluu;

- BBISIBIIEHUE IPUYUMH 3TUX HAPYLICHUH U MPeIJIOKEeHHEe HHCTPYMEHTapUEeB BOCCTA-
HOBJICHHSI HAPYIICHHOTO KOHCTUTYIIHOHHOTO OanaHca.

KoHcTuTyumoHHasi 1MarHocTHKa /10JKHA 0a3MpoBaThCSA HA CJIeAYIOLUINX OCHOBHBIX
NPUHLHIAX:

- B PEXHUME HEMPEepPhIBHOTO (DYHKIIMOHUPOBAHUS BBISIBICHUE JIOO0OT0 HAapyIICHUS
KOHCTHUTYIIHOHHOTO PaBHOBECHS;

- ONpe/IeIEHUE XapaKTepa HapyLICHUs;

- IpeJIII0KEHIE MEXaHU3MOB U CIIOCOO0B BOCCTAHOBJICHUSI KOHCTUTYI[THOHHOCTH;

- TapaHTHPOBAHUE HEIOIYIIEHHSI HOBOTO HAPYIICHUS MPHU BOCCTAHOBICHHUU (YHK-
LHOHAIBHOTO PABHOBECUSI.

AHanu3upys NpOLECcChl CTAHOBJICHHUS! KOHCTUTYLIMOHAIN3Ma B CTpaHaX HOBOMH ne-
MOKpaTHH, aBTOpP MPUXOAUT K BBIBOAY, YTO KOHCTUTYIIMOHAJIN3M KaK OCHOBA TI'PaX-
JAHCKOTO OOIIEeCcTBA HE MOXKET Pa3BHBAThCS NMPOIPECCHBHO B YCIOBUAX ClIaOOH Jee-
CIOCOOHOCTH TOCYJAPCTBEHHBIX JEMOKPATHUYECKUX CTPYKTYP U 1e(hOPMUPOBAHHOCTU
CaMUX MOJIUTHYECKUX HHCTUTYTOB. CaMasi OONbIIAst OMACHOCTH JJISL 9TUX CTPaH - 3TO
TOTAJIbHAs OJMIapXU3alys BIACTU. YCTAHOBICHUE TAK HAa3bIBAEMOH ‘“KOPIOPATHBHOM
JEeMOKpaTuN (ONMrapxus3alusl BCeX BETBEH BIACTH Hapsly C MOBCEMECTHBIM CIHS-



HHEM TIOJUTHYECKUX, SKOHOMHYECKUX U aJIMUHUCTPATUBHBIX CHII) OoJiee omacHa JJis
OOIIIECTBEHHON CUCTEMBI, YeM ToTalinTapHas cucrema. OCHOBHAsI yTpo3a KOPIOpaTUB-
HOM JEMOKPATHH 3aKJIF0YAaeTCsl MMEHHO B TOM, YTO JEMOKPATHYECKHE IIEHHOCTH TOC-
JIEOBATEIBHO JIe(hOPMHUPYIOTCS M BIIOCIICICTBUU MYTHPYIOTCS, TEPSIOT CBOE 3HAUCHUE,
CTaHOBSITCS JJIsi OOIECTBA HE TOJIBKO HEIPUEMIIEMBIMHU, HO M ONMAacHbIMU. ToTabHAs
OJINTAapXH3allMsl BJIaCTEN MPUBOJUT K TOTAJbHOM KPUMMHAITU3AIUN COIIUATIBHON CH-
CTEMBI, OCOOCHHO B TEX CIIy4asx, KOrJa CaMbIMH OOTaThIMHU JTFOJBMH B TOCYIapCTBE
CTAHOBSITCSI BBICILIME TOCYAAPCTBEHHBIC YUHBI.

OcHOBHOli NyTh BO M30e:kaHUue MOJIOOHBIX YIPo3 — o0ecneyeHre PeajibHOIO0 pa3-
JeJieHUsl BJacTell U MCKJIOYeHNe CIUSTHUS MOJUTHYECKUX, IKOHOMHUYECKUX U aja-
MMHUCTPATUBHBIX CHJI, CO3JaHUe HeOOXOAUMBIX NPeINOChIJIOK eCTeCTBEHHOI0 CTa-
HOBJICHMSl MOJMTHYECKHX M IPazKIaHCKUX CTPYKTYpP oOwecTBa. [naBHas 3amaua
YCHEIIHOTO OCYIIECTBICHUS O0IIECTBEHHOH TpaHC(HOPMAIIHH - 3TO TOCIEA0BATEIFHOCTD
B KOHCTHUTYIIHMOHAJIHM3AINN OOIIECTBEHHBIX OTHOLICHUH C TPEONOJICHUEM KOH(IMKTA
Mexay KoHcTutynuel, mpaBoBoi CHCTEMO U MPAaBONPUMEHNUTEIbHON MPAKTUKON B I1e-
JIOM. A 3TOr0 MOXKHO JIOCTUYb C IIOMOIIBIO BHEAPEHUS IIPEJIaraéMoro aBTOpoM Hellpe-
PBIBHO AEHCTBYIOLIETO CUCTEMHOTO KOHCTUTYLIMOHHOTO MOHUTOPHHTA U AUATHOCTUKH.

ZUSAMMENFASSUNG

In dem Aufsatz kommt der Verfasser auf Grund einer gnoseologischen und axiolo-
gischen Analyse der Begriffe «Verfassungy, «Verfassungskultur» und «Konstitu-
tionalismus» zum Schluss, dass sich Elemente des Konstitutionalismus im Laufe einer
langen historischen Periode herauskristallisiert haben und in der armenischen Wirk-
lichkeit besonders konsequent zum Ausdruck gekommen sind, namentlich nachdem in
Armenien zum ersten Mal in der Welt das Christentum zur Staatsreligion erhoben
wurde und es notwendig geworden war aufeinander abgestimmte einheitliche Re-
geln des weltlichen und kirchlichen Lebens einzufiihren.

Gegen Mitte des 5. Jh. war in der armenischen Wirklichkeit eine Atmosphére entstan-
den, in der der Versuch unternommen wurde, die Konfrontation zwischen verschiedenen
Schichten der Gesellschaft nicht mit Gewalt oder «administrativen» Methoden (u. a. mit
koniglichen Erldssen oder dem Kniippel), sondern durch Recht, und zwar durch Verab-
schiedung eines Verfassungsgesetzes, das auf grundlegenden geistigen Werten beruhte.
Dass die konstituierende Versammlung schon im Jahre 365 eine Verfassung verabschie-
dete — was ein fiir jene Zeit erstaunlich fortschrittliches Ereignis war — zeugt davon,
dass geistige Grundsitze, moralische Werte und Prinzipien des gesellschaftlichen
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Konsens der rechtlichen Regelung der gesellschaftlichen Verhéltnisse zu Grunde ge-
legt wurden. Die eingefiihrten Regeln waren nicht anders als verfassungsméifig zu be-
zeichnen, sie erhielten einen besonderen Status, den Normen, die im nationalen Konsens
angenommen waren, wurde Vorrang vor allen anderen Normen und Regeln zuerkannt.

Das armenische Wort fiir «Verfassung» bedeutet nicht einfach «Festlegung», sondern
«Festlegung einer Grenze». Es ist kein Zufall, dass Hakop und Schahamir Schahamir-
jan die von ihnen fiir das zukiinftige unabhéngige Armenien im Jahre 1773 geschriebene
Verfassung «Falle der Eitelkeit» nannten. Dies sollte bedeuten, dass hier Grenzen nicht
nur der Freiheit, sondern auch der «Eitelkeit» gesetzt wurden.

Die axiologischen Feinheiten der Verfassung fanden eine vortreffliche Auslegung im
Worterbuch der neuen armenischen Sprache, das 1837 in Venedig erschien. Dort werden
zunichst fremdsprachige Aquivalente angefiihrt, z. B. determinatio, constitutio, statutum,
dispositio. Danach findet sich eine iiberaus interessante und aufschlussreiche Formulie-
rung: «Grenzsetzende Entscheidungen und Gottes Vorsehung». Wir haben es hier of-
fensichtlich nicht nur mit der hochsten «Entscheidung» von konstituierender Bedeutung,
d. h. mit einer rechtlichen Regelung derartigen Charakters, zu tun; es kommt hier zum
Ausdruck, dass diese Entscheidung auf der gottlichen Erkenntnis beruht, dass ein von
oben gegebenes Wertesystem, die Hochste Vorsehung ihr zu Grunde liegen.

Im Ergebnis einer vergleichenden Analyse von Verfassungen zieht der Verfasser fol-
gende Schlussfolgerungen:

1. Die Kultur eines jeden Volkes ist sein bewusstes Sein, sein sinniges Dasein in
der Zeit. Und die Verfassungskultur (konstitutionelle Kultur) stellt sich als ein be-
stimmtes historisch entstandenes, stabiles, um die Erfahrungen der Generationen
und der ganzen Menschheit bereichertes Wertesystem dar, das dem gesellschaftli-
chen Sein zu Grunde liegt, die Etablierung und Realisierung grundlegender Ver-
haltensregeln auf der Grundlage ihres intellektuellen, moralischen und geistigen
Verstindnisses fordert.

Die Verfassungskultur tritt in einem bestimmten Stadium der Zivilisation systemhaft
zutage, namentlich als ein bewusstes Bediirfnis nach Festlegung im gesellschaftlichen
Einvernehmen grundlegender Prinzipien und der Verhaltensregeln als allgemein ver-
bindlicher Rechtsnormen. In rechtlicher Hinsicht hat dieses Bediirfnis zur Entstehung
von Verfassungen und zur konstitutionellen Reglementierung des gesellschaftlichen
Lebens gefiihrt.

Die Verfassungskultur bekommt eine neue Qualitdt in den gesellschaftlich-staatli-
chen Systemen, wo neben der Verfassung der Konstitutionalismus besteht, wo die
Verfassung kein Werkzeug in Hédnden der Staatsmacht ist, sondern das Grundgesetz



der Zivilgesellschaft, ein Mittel der Gewéhrleistung einer harmonischen und stabilen
Entwicklung, indem sie nicht nur die grundlegenden Verhaltensregeln festlegt, sondern
auch der Macht Grenzen setzt, sie durch das Recht begrenzt. In solchen Féllen handelt
es sich um den Begriff «Demokratische Verfassungskultury, der fiir demokratisches
Gesellschaftssystem charakteristisch ist, in denen sich auch Eigenschaften nationaler
und allgemein menschlicher Kultur vereinigen.

Im Rechtsstaat stellt sich der Begriff «Verfassungskultur» als ein bestimmtes axiolo-
gisches System der historisch entstandenen, stabilen, um die Erfahrungen der Ge-
nerationen und der ganzen Menschheit bereicherten Uberzeugungen, Vorstellun-
gen, Rechtsauffassungen, das den Kern der gesellschaftlichen Erkenntnis und eine
Grundlage fiir Festlegung und Gewihrleistung durch gesellschaftlichen Konsens
der Grundregeln des demokratischen und rechtméfligen Verhaltens der sozialen
Gesellschaft bildet.

2. In dem angegebenen Kontext handelt es sich beim modernen Konstitutionalismus
um durch gesellschaftlichen Konsens festgelegte grundlegende Regeln des demokra-
tischen und rechtmiiBigen Verhaltens, um deren Existenz als einer objektiven und le-
benden Realitit im gesellschaftlichen Leben, im staatsbiirgerlichen Verhalten eines
jeden Individuums, im Prozess der Ausiibung der hoheitlichen Machtbefugnisse.

Der «Konstitutionalismus» ist die Manifestation einer bestimmten, dem bewuss-
ten Sein des betreffenden Soziums adiquaten Verfassungskultur, es ist ein system-
haftes und bewusstes Vorhandensein von konstitutionellen Werten im realen ge-
sellschaftlichen Leben, worauf das ganze Rechtssystem beruht.

3. Die normativen Charakteristika des Konstitutionalismus setzen die Existenz not-
wendiger und ausreichender Garantien fiir eine bewusste Realisierung der Rechte und
Freiheiten im ganzen System des Rechts und der gesellschaftlichen Verhdltnisse. Im
Rechtsstaat muss sich jede Norm des Rechts als ein Element des konstitutionell abge-
stimmten Systems des rechtméfigen Verhaltens des Menschen und des Staates.

4. Der Begriff des Konstitutionalismus soll nicht als eines der Grundprinzipien
des Verfassungsrechts, sondern als das fundamentale Prinzip des modernen Rechts
im Ganzen aufgefasst werden. Die allgemein bekannte Formel der alten Romer «ubi-
societas, ibijusest» (Wo es eine Gesellschaft gibt, gibt es ein Gesetz) lasst sich wie folgt
neuformulieren: Wo es den Konstitutionalismus gibt, gibt es den Rechtsstaat». Der
Konstitutionalismus bestimmt das Wesen des abgestimmten Verhaltens des Soziums,
den Charakter seiner bewussten Existenz in der Zeit, den Grad der Reife der gesell-
schaftlichen Verhiltnisse und ihrer rechtlichen Regelung. Das ist in erster Linie das
Ideal einer zivilisierten Selbstregelung, nach der die Gesellschaft streben soll.
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5. Im Rechtsstaat erlangt die Existenz des Rechts als der notwendigen Form von Frei-
heit Gleichheit und Gerechtigkeit im gesellschaftlichen Leben der Menschen, als der
Grundlage ihrer Koexistenz im dynamischen sozialen Milieu eine neue Rolle im Leben
des Menschen. Das Wesen des Rechtsstaates besteht selbstverstdndlich gerade in der
Anerkennung des Vorrangs des Rechtes und der Gewéhrleistung der Freiheit mittels
der Begrenzung der Macht durch das Recht. Diese theoretische Fragestellung bekommt
einen realen Inhalt, wenn die soziale Gesellschaft bewusst und mit gesellschaftlichem
Konsens auf der Grundlage dieses Prinzips und der axiologischen Kriterien, die sich
daraus ergeben, zu leben und zu schaffen bereit wird. Ihre Gesamtheit bildet die Grund-
lage der Verfassungsordnung jeder konkreten Gesellschaft. Im Rechtsstaat charakteri-
sieren sich die Manifestationen des Rechts gerade durch das entsprechende Niveau des
konstitutionalismus. Damit ist ebenfalls die Dialektik des Gesetzes und des Rechts,
das Verhiltnis zwischen Verfassung und Konstitutionalismus bedingt.

6. Der Konstitutionalismus ist wie auch das Recht eine objektive soziale Rea-
litiit, eine Manifestation des Wesens eines zivilisierten Gemeinschaftslebens mit
dem notwendigen inneren Potential einer dynamischen und stabilen Entwicklung.
Der Konstitutionalismus als das fundamentale Prinzip des Rechts erlangt bei einem
bestimmten Entwicklungsstand der Gesellschaft den systembildenden und universellen
Charakter der rechtlichen Regelung, er driickt den rechtlichen Inhalt der Gewihrleis-
tung und Sicherstellung des Vorrangs des Rechts und der unmittelbaren Geltung der
Menschenrechte aus und konkretisiert sie, tritt als ein Kriterium der RechtméaBigkeit
des Verhaltens von Rechtssubjekten zutage, ist der Ausgangspunkt der Tatigkeit der
Rechtssetzung und Rechtsanwendung und das Grundcharakteristikum der soziokultu-
rellen Entwicklung der Gesellschaft.

7. Der Konstitutionalismus als eine Gestalt der Rechtsmaterie ist solchen sozia-
len Systemen eigen, die einen bestimmten Grad der Evolution der Anerkennung
und Gewiihrleistung sozialer Freiheiten und des gesellschaftlichen Konsens auf der
Grundlage des entsprechenden Systems soziokultureller Werte erreicht haben. Jede
Deformation des Konstitutionalismus ist eine Verzerrung der grundlegenden Verfas-
sungswerte und—prinzipien in der Gesellschaft, eine Abkehr von dem allgemeinen
Konsens hinsichtlich des Systems soziokultureller Werte des Gemeinschaftslebens.

8. Die so genannte regressive Realitét in der modernen Welt ist in erster Linie das
Ergebnis einer systemhaften Stérung des konstitutionellen Gleichgewichts in der ge-
sellschaftlichen Praxis, die nicht rechtzeitig aufgedeckt wird; auch wird das gestorte
Gleichgewicht nicht wiederhergestellt. Ein systemhaftes Defizit des Konstitutiona-
lismus oder eine verzerrte Erscheinungsform desselben liegt offensichtlich vor. Dies
bedeutet aber, dass der Vorrang des Grundgesetzes des Landes praktisch nicht gewéhr-



leistet ist. Was die Verfassungsgerichte heute tun, trigt, obwohl diese Mission iiberaus
wichtig ist, hat einen diskreten, fragmentarischen Charakter, sichert nicht die not-
wendige Konsequenz und systemhafte Kontinuitiit bei der Aufdeckung, Bewertung
und Wiederherstellung des gestorten konstitutionellen Gleichgewichts in der Ge-
sellschaft, die Gewihrleistung der Konstitutionalismus in Ubereinstimmung mit
der Verfassungskultur des neuen Millenniums.

9. Die Hauptmission des Konstitutionalismus im neuen Millennium besteht gera-
de darin, die Stabilitit und den Dynamismus der gesellschaftlichen Entwicklung
sicherzustellen, die Sittlichkeit in den sozialen Verhiltnissen zu festigen, die Ge-
fahr der Entstehung von Konflikten in zwischenstaatlichen und innerstaatlichen
Verhiiltnissen abzuwenden.

Die Uberwindung des Defizits am Konstitutionalismus ist das Hauptmittel, eine
Ansammlung der negativen gesellschaftlichen Energie nicht zuzulassen, die eine
kritische Masse erreicht, welche soziale Katastrophen unvermeidlich macht.

Der Verfasser kommt zum Schluss, dass besonders unter Bedingungen der ge-
sellschaftlichen Transformation die Deformationen des Konstitutionalismus zum
Hauptfaktor der Destabilisierung und der sozialen Katastrophen werden. IThre
Uberwindung erfordert die Existenz eines wirksamen und systemhaften konstitu-
tionellen Monitorings auf der Grundlage einer zielgerichteten und durchgehenden
konstitutionellen Diagnostik.

Die wichtigsten Schlussfolgerungen lassen sich wie folgt formulieren:

- Die weltweit bestehenden Modelle der Verfassungskontrolle und —aufsicht sichern
nicht in vollem Umfang den systemhaften und kontinuierlichen Charakter der Aufde-
ckung, Bewertung und Wiederherstellung des gestorten konstitutionellen Gleichge-
wichts in der gesellschaftlichen Praxis und entsprechen nicht in vollem Maf3e den Her-
ausforderungen der Zeit.

- Eine ausbleibende rechtzeitige Wiederherstellung des gestdrten konstitutionellen
Gleichgewichts fithrt zur Ansammlung der negativen gesellschaftlichen Energie, die,
wenn sie eine kritische Masse erreicht, soziale Katastrophen und instabile Zusténde
unvermeidlich macht.

- Es fehlt an einem systemhaften und organischen Zusammenwirken in der funktiona-
len Tétigkeit der Institutionen der Macht, die auf die Gewahrleistung des Vorrangs der
Verfassung gerichtet ist. Solange der Staat das Recht des Menschen auf Verfassungs-
gerichtsbarkeit nicht anerkennt und garantiert, kann der Vorrang des Rechts unmdglich
tatsdchlich garantiert sein.

- Der systemhafte Charakter und die Kontinuitét der Verfassungskontrolle sind nur
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moglich, wenn ein ganzheitliches System einer durchgehenden konstitutionellen Diag-
nostik und eines solchen Monitorings eingefiihrt wird.

Das konstitutionelle Monitoring unter Bedingungen der gesellschaftlichen Transfor-
mation hat insbesondere folgende Hauptaufgaben:

- Aufdeckung und Bewertung des Defizits des Konstitutionalismus im politischen
Verhalten des Soziums;

- Bewertung innerkonstitutioneller Deformationen, Aufdeckung der Ursachen dieser
Deformationen und Entwicklung von Mechanismen fiir deren Behebung;

- Uberwindung der deformierten Wahrnehmung der grundlegenden Verfassungs-
werte und —prinzipien in der Gesellschaft, Erthohung des Niveaus des konstitutionellen
Rechtsbewusstseins;

- Gewihrleistung des notwendigen Niveaus der Konstitutionalisierung des politischen
Verhaltens der Institutionen der Macht und des sozialen Verhaltens der Menschen;

- Behebung des Defizits der Verfassungswerte und — prinzipien im Bereich der Ge-
setzgebung und in anderen Formen der Tétigkeit der Rechtssetzung;

- AusschlieBung der Deformationen der Verfassungswerte und — prinzipien in der
Praxis der Rechtsanwendung;

- systemhafte Sicherstellung der VerfassungsmaBigkeit der staatlichen Verwaltung;

- Aufdeckung und Beriicksichtigung transnationaler Kriterien der Beurteilung des
sozialen Verhaltens des Menschen und der Machthaber;

- Aufdeckung der funktionalen Rolle der Machtinstitute hinsichtlich des Funktionie-
rens des Systems des durchgehenden konstitutionellen Monitorings.

Der Verfasser ist der Ansicht, dass die Zivilgesellschaft eine prinzipielle Rolle bei
der Entwicklung des Konstitutionalismus im Lande spielt. Dies bedeutet in erster Linie,
dass das Volk als die Hauptquelle und der Tréger der Macht der Hauptgarant der Beach-
tung der Verfassungswerte und —prinzipien ist. Jede Resonanz aus der Zivilgesellschaft
hinsichtlich jeder Deformation dieser Werte und Prinzipien muss zum Objekt des kon-
stitutionellen Monitorings gemacht werden. Eine der Hauptformen der Erfiillung dieser
Aufgabe ist die Anerkennung und Garantie des Rechts des Menschen auf Verfassungs-
gerichtsbarkeit.

Der Verfasser betrachtet die methodischen Aspekte der systemhaften konstitutionellen
Diagnostik und zieht daraus die Schliisse, dass die konstitutionelle Diagnostik unter Bedin-
gungen einer gesellschaftlichen Transformation insbesondere folgende Hauptaufgaben hat:

- Aufdeckung des gestorten konstitutionellen Gleichgewichts;

- Beurteilung des Charakters und der Erscheinungsformen dieser Stérung auf der Grund-
lage einer Einschitzung der Situation unter Beriicksichtigung zahlreicher Faktoren;

- Aufdeckung der Ursachen dieser Storungen und Empfehlungen iiber das mogliche



Instrumentarium fiir die Wiederherstellung des gestorten Gleichgewichts.
Die konstitutionelle Diagnostik soll auf folgenden Grundprinzipien beruhen:

- durchgehende Aufdeckung der Storungen des konstitutionellen Gleichgewichts;

- Feststellung des Charakters der Storung;

- Empfehlungen iiber mogliche Mechanismen und Verfahren der Wiederherstellung
der VerfassungsmaiBigkeit;

- Garantie der AusschlieBung einer neuen Storung bei der Wiederherstellung des
funktionalen Gleichgewichts.

Auf Grund einer Analyse der Prozesse der Etablierung des Konstitutionalismus in
den neuen Demokratien kommt der Verfasser zum Schluss, dass sich der Konstitutio-
nalismus als die Grundlage der Zivilgesellschaft unter Bedingungen einer schwachen
Funktionsfahigkeit der demokratischen staatlichen Strukturen und der Deformation
der politischen Institutionen nicht progressiv entwickeln kann. Die grofite Gefahr, die
diesen Staaten droht, ist die totale Oligarchisierung der Macht. Die Etablierung der so
genannten «korporativen Demokratie» (Oligarchisierung aller Zweige der Macht) ist fiir
ein Gesellschaftssystem geféhrlicher als das totalitire System. Die Hauptbedrohung,
die von der korporativen Demokratie ausgeht, besteht gerade darin, dass sich die demo-
kratischen Werte kontinuierlich deformiert werden und in der Folge mutieren, an Be-
deutung verlieren, fiir die Gesellschaft nicht nur inakzeptabel, sondern auch gefihrlich
werden. Die totale Oligarchisierung der Macht fiithrt zur totalen Kriminalisierung des
sozialen Systems, besonders wenn die hochstgestellten Staatsbeamten zu den reichsten
Menschen im Staat werden.

Der wichtigste Weg der Abwendung solcher Gefahren besteht in der Sicherstel-
lung einer realen Gewaltentrennung und der AusschlieBung des Zusammenwach-
sens politischer, 6konomischer und administrativer Krifte, in der Schaffung der
unverzichtbaren Voraussetzungen fiir die Etablierung politischer und staatsbiir-
gerlicher Strukturen der Gesellschaft. Die Hauptaufgabe, die fiir eine erfolgreiche
Verwirklichung der gesellschaftlichen Transformation zu 16sen ist, besteht in der kon-
sequenten Konstitutionalisierung der gesellschaftlichen Verhéltnisse, wobei es gilt, den
Konflikt zwischen der Verfassung, dem Rechtssystem und der Praxis der Rechtsanwen-
dung zu liberwinden. Dies kann aber nur erreicht werden, wenn das vom Verfasser vor-
geschlagene durchgehende systemhafte konstitutionelle Monitoring und die entspre-
chende Diagnostik eingefiihrt werden.
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RESUME

Sur base d’analyse gnoséologique et axiologique des concepts de «constitutiony,
«culture constitutionnelle» et «constitutionnalismey, I’auteur en tire la conclusion
que les éléments de la constitutionnalité étant formés lors d’une vaste période historique
apparaissent dans la réalité arménienne avec une cohésion particuliére, notamment
suite a Padoption par ’Arménie du christianisme comme religion d’Etat et dans
les conditions de la nécessité d’établissement de régles homogénes et mutuellement
acceptées de la vie laique et spirituelle.

Vers le milieu du Ve si¢cle, dans le monde arménien a émergé la tentative de résoudre «
...les confrontations » apparues entre différentes couches de la société, non par la force ou
les méthodes «administratives» (y compris le décret royal ou la «matraquey), mais par une
procédure 1égale et de droit, a travers I’adoption d’une loi constitutionnelle fondée sur des
valeurs spirituelles fondamentales. En fait, I’adoption de la Constitution par ’Assemblée
constituante en 365, un événement progressif surprenant pour I’époque, vient de prouver
que la régulation juridique des relations sociales a été basée sur les valeurs spirituel-
les et éthiques (morales) et le principe de P’accord social. Les reégles adoptées, en se
caractérisant comme Constitution, ont acquis le statut spécial avec la reconnaissance de la
suprématie des normes adoptées par ’accord nationale sur toutes autres normes ou lois.

Dans la langue arménienne, le terme de «constitution» implique au-dela de I'idée « de
constituer», celle «de constituer (établir) les limites». Quand en 1773, Hagop et Shahamir
Shahamirian ont intitulé¢ leur Constitution pour la future Arménie indépendante «Piege
de la vanitéy, ce choix n’a pas été un hasard. Ce choix a souligné que les «limites ultimes»
ont été établies non seulement a la liberté, mais aussi a la vanité, voire aux ambitions.

Les nuances axiologiques du terme de constitution ont été brillamment décrites par
les auteurs du Nouveau Dictionnaire de la langue arménienne, publié¢ a Venise en 1837.
Drabord sont cités les équivalents multilingues tels que determinatio, constitutio, sta-
tutum, dispositio. La formule exceptionnellement remarquable et précieuse suit: «Les
décisions réglementant les limites et la Providence Divine». Evidemment, a part la
«décision» supréme de signification constituante, a savoir la réglementation juridique
d’une telle nature, elle est fondée sur la perception divine, le systéme de valeurs
donné d’en haut, sur la Providence.

Sur base d’une étude comparative constitutionnelle, ’auteur conclut que:

1. La culture de chaque peuple c’est sa mode consciente d’existence, sa présence
réfléchie dans le temps. La culture constitutionnelle, dans se sens, est per¢ue com-
me un systéeme de valeurs déterminé, historiquement révolu, stable, enrichi par



I’expérience des générations et de ’ensemble de ’humanité, qui se trouve a la base
de P’existence de la société, contribuant a I’établissement et a la réalisation des re-
gles fondamentales de comportement en partant de leur perception intellectuelle,
morale et spirituelle.

La culture constitutionnelle se manifeste en tant que systéme a une étape déterminée
de la civilisation, quand surgit le besoin conscient d’établir, par accord commun, les
principes fondamentaux et les régles de comportement en tant que normes obligatoires
pour tous. Dans I’aspect juridique, ce besoin a conduit a I’émergence des constitutions et
a la réglementation constitutionnelle de la vie sociale.

La culture constitutionnelle acquiert une nouvelle qualité dans les systémes socio-
étatiques ou au méme titre existent la Constitution et le constitutionnalisme, ou la
Constitution n’est pas un instrument du gouvernement, mais la Loi Fondamentale de la
société civile, un moyen de garantir le développement harmonieux et durable de ladite
société, non seulement en fixant les régles de base du comportement, mais en établissant
les limites au pouvoir, en le délimitant par le droit. Dans ce cas, il s’agit «de la culture
constitutionnelle démocratique» propre aux systémes sociaux démocratiques, ou sont
réunies les qualités des cultures nationale et universelle.

Dans un Etat de droit la culture constitutionnelle se présente comme un systéme de
valeurs définis, représentant I’axe de la perception par la société des convictions,
des conceptions, de la conscience du droit et de la perception du droit historique-
ment établie, stables, enrichies par I’expérience des générations et de ’ensemble de
I’humanité, qui est a 1a base de la création et de la sauvegarde, par accord commun,
des regles fondamentales de la conduite démocratique et juridique de la société.

2. Dans ce contexte, le constitutionnalisme moderne c’est la mise en ceuvre des
régles fondamentales de conduite démocratique et juridique de la société, établies
par accord commun, leur existence en tant qu’une réalité objective et vivante dans
la vie sociale, dans le comportement civique de chaque individu, dans I’exercice des
pouvoirs de I’Etat.

Le «constitutionnalisme» est ’expression de la culture constitutionnelle parti-
culiere, adéquate a l’existence consciente de ladite société, c’est la manifestation
consciente des valeurs constitutionnelles concues comme systéme dans la vie sociale
réelle, sur laquelle repose le systéme juridique dans son ensemble.

3. Les caractéristiques normatives du constitutionnalisme supposent la présence des
garanties juridiques nécessaires et suffisantes pour la réalisation consciente des droits
et des libertés dans tout le systéme des droits et des relations publiques. Dans un Etat de
droit, tout acte de droit doit se révéler en tant qu un élément du systéme constitutionnel-
lement concerté du comportement juridique de I’étre humain et celui de I’Etat.
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4. La notion de constitutionnalisme doit étre considérée non comme I’'un des prin-
cipes fondamentaux du droit constitutionnel, mais comme le principe fondamental
du droit contemporain dans son ensemble. Il est tout a fait Iégitime de reformuler le
proverbe romain Ubi societas, ibi jus (La société suppose le droit), par «Le constitu-
tionnalisme suppose un Etat de droit». Le Constitutionnalisme définit I’essentiel du
comportement mutuellement concerté de la société, la spécificité de son existence dans le
temps, le niveau de maturité des relations sociales et de leur régulation par le droit. C’est,
en premier lieu, I’idéal d’autorégulation civilisée auquel toute société doit aspirer.

5. Dans un Etat de droit, I’existence du droit, en tant que forme indispensable de li-
berté, d’égalité et de justice dans la vie sociale, en tant que base de la coexistence des
personnes dans un environnement social dynamique, acquiert un nouveau réle dans
la vie de ’homme. Naturellement, I’essence d’un Etat de droit consiste en reconnais-
sance de la suprématie du droit et de la garantie de la liberté a travers la restriction du
pouvoir par le droit. Cette constatation théorique prend un sens réel lorsque la société,
consciemment et avec ’accord de tous, a 'intention de vivre et de créer en se fondant
sur ce principe ainsi que les critéres systémiques et de valeurs qui en découlent. Leur
ensemble constitue le fondement du régime constitutionnel de chaque société concréte.
Dans un Etat de droit, les manifestations du droit comme essence et comme phénomeéne
se caractérisent précisément par le niveau du constitutionnalisme. La dialectique de
la loi et du droit, la corrélation de la Constitution et du constitutionnalisme sont
conditionnées par le susdit.

6. Comme le droit, le constitutionnalisme est une réalité sociale objective, une
manifestation de I’essence de la coexistence civilisée qui a un potentiel intérieur né-
cessaire pour le développement dynamique et stable. Le constitutionnalisme, comme
un principe fondamental du droit, acquiert, a un certain niveau de développement de
la société, un caractere systémique et universel de régulation juridique, il exprime et
concrétise le contenu de garantie et de sauvegarde de la suprématie du droit et de ’action
directe des droits de ’homme et sert d’indicateur de la 1égalité du comportement des
sujets de droit, étant un point de départ pour légiférer et appliquer le droit, une caracté-
ristique du développement social et culturel de ladite société.

7. Le constitutionnalisme en tant qu’une matiére juridique, est propre aux systémes
sociaux qui ont atteint une certaine évolution dans la reconnaissance et la garantie
des libertés sociales et le consensus collectif, sur base du systéme de valeurs sociocul-
turelles appropriées. Toute déformation du constitutionnalisme est une altération des va-
leurs et des principes fondamentaux constitutionnels en vigueur dans la société, un retrait
de I’accord commun sur le systéme des valeurs socioculturelles de la communauté.

8. Dans le monde moderne cette réalité dite régressive est, en premier lieu, le résultat
de la violation systémique de I’équilibre constitutionnel dans la pratique sociale non



repérée et non corrigée en temps opportun. Le déficit de constitutionnalisme d’ordre
systémique ou sa manifestation déformée est évidente. Pratiquement, cela veut dire,
que la prééminence de la Loi Fondamentale du pays n’est pas assurée. Quant a ’activité
actuelle des cours constitutionnelles, malgré la plus haute importance de cette mission,
elle a un caractére discret, fragmentaire, elle n’assure ni le suivi nécessaire, ni la
continuité de la divulgation, de ’évaluation et du rétablissement de 1’équilibre consti-
tutionnel rompu au sein de la société et de la sauvegarde du constitutionnalisme en
conformité avec la culture constitutionnelle du nouveau millénaire.

9. L’assurance de la stabilité et du dynamisme du développement social, le ren-
forcement de la moralité dans les relations sociales, la maitrise des conflits dans les
relations inter et intra-étatiques font partie de la mission principale du constitution-
nalisme du nouveau millénaire.

La maitrise du déficit de constitutionnalisme est le principal moyen d’empécher
I’accumulation de la masse critique d’énergie négative sociale, responsable des cata-
clysmes sociaux inévitables.

Du susdit ’auteur tire la conclusion que surtout lors de la transformation sociale, les
déformations du constitutionnalisme apparaissent comme facteur majeur de dés-
tabilisation et de cataclysmes sociaux. Pour les surmonter, s’impose un suivi constitu-
tionnel efficace et systémique basé sur le diagnostic constitutionnel constant et ciblé.

Les principales conclusions tirées sont les suivantes:

- les mode¢les de controle et de supervision constitutionnels en vigueur dans le monde
n’assurent pas pleinement la divulgation, I’évaluation et le rétablissement systémiques
et continus de 1’équilibre constitutionnel rompu dans la pratique sociale et ne répondent
pas pleinement aux défis du temps ;

- le rétablissement inopportun de ’équilibre constitutionnel rompu conduit a ’accu-
mulation de la masse critique d’énergie sociale négative et aboutit aux explosions socia-
les et a la déstabilisation ;

- I'interaction systémique et organique est absente dans les activités fonctionnelles des
institutions du pouvoir, assurant la prééminence de la Constitution. Tant que I’Etat ne re-
connait et n’assure pas le droit d’accés de tout homme a la juridiction constitutionnelle,
la garantie réelle de la prééminence du droit est impossible.

- la systématicité et la continuité du contrdle constitutionnel ne sont envisageables qu’en
cas de la mise en ceuvre d’un systéme intégre et constant de diagnostic et de suivi.

Les objectifs principaux du suivi constitutionnel dans les conditions de transfor-
mation sociale sont en particulier:

- Iidentification et 1’évaluation du déficit de la constitutionnalité dans le comporte-
ment politique de la société;
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- I’évaluation des déformations intra-constitutionnelles, la mise au jour des causes de
ces déformations et I’élaboration de mécanismes pour les surmonter;

- la correction des perceptions déformées des valeurs et des principes constitution-
nels fondamentaux dans la société, 'augmentation du niveau de la conscience du droit
constitutionnel;

- l’assurance du niveau nécessaire de la constitutionnalité dans la conduite politique
des institutions et dans le comportement social de I'individu;

- Iélimination du déficit constitutionnel dans le domaine de la 1égislation et dans
d’autres domaines de I’activité juridique;

- la prévention des déformations des valeurs et des principes constitutionnels dans la
pratique juridique;

- le contrdle systémique de la constitutionnalité de ’administration publique;

-I’identification et le listing des critéres transnationaux d’évaluation du comportement
social de ’homme et du pouvoir.

Ainsi le role fonctionnel des institutions du pouvoir se déploie dans les rapports avec
l’activité constante du systéme de suivi constitutionnel.

L’auteur estime que la société civile joue un role majeur dans le développement du
constitutionnalisme dans le pays. Cela signifie, avant tout que le peuple, comme source
et porteur du pouvoir, est le garant principal du respect des valeurs et des principes
constitutionnels. Toute réponse de la société civile a une déformation de ces valeurs et
principes doit faire objet du suivi constitutionnel. La forme principale de réalisation de
cet objectif est la reconnaissance et la garantie du droit d’acces de I'individu a la juridic-
tion constitutionnelle.

En examinant les aspects méthodologiques du diagnostic constitutionnel systémique,
lauteur estime que ses principaux objectifs, notamment dans les conditions de trans-
formation sociale ou d’instabilité de I’équilibre constitutionnel, sont en particulier:

- I'identification de I’équilibre constitutionnel violé;

- I’évaluation de la nature et des formes de cette violation sur base d’une évaluation
multifactorielle de la situation;

- I'identification des causes de ces violations et la proposition des instruments de réta-
blissement de 1’¢quilibre constitutionnel.

Le diagnostic constitutionnel doit reposer sur les principes fondamentaux sui-
vants:

- 'identification ininterrompue de toute violation de I’équilibre constitutionnel;

- la détermination de la nature de la violation;

- la proposition des mécanismes et des moyens de rétablissement du constitutionnalisme;

- la garantie d’interdiction de nouvelles violations au moment du rétablissement de
I’équilibre fonctionnelle.



En analysant les processus d’établissement du constitutionnalisme dans les nouvelles
démocraties, I’auteur aboutit a la conclusion que le constitutionnalisme comme base de
la société civile ne se développe pas progressivement dans les conditions d’handicap
des structures démocratiques et de déformation des institutions politiques. La menace
majeure pour ces pays est I'usurpation totale du pouvoir par l'oligarchie. L’établissement
de la soi-disant «démocratie corporative» (I’établissement d’oligarchie dans toutes les
branches du pouvoir avec la fusion totale des forces politiques, économiques et adminis-
tratives) est plus dangereux pour le systéme social que 1’établissement du totalitarisme.
La principale menace de cette démocratie corporative réside dans le fait que les valeurs
démocratiques se déforment et, par la suite, mutent, perdent leur signification, devien-
nent inacceptables et méme dangereuses pour la société. L'établissement d’oligarchie
dans les pouvoirs conduit a la criminalisation totale du systéme social, surtout quand les
hauts fonctionnaires d’Etat deviennent les personnes les plus riches du pays.

La voie qui permet d’éviter ces menaces c’est ’assurance de la séparation réel-
le des pouvoirs et I'interdiction de la fusion des forces politiques, économiques et
administratives, la création des conditions d’établissement naturel des structures
politiques et civiques de la société. L’objectif principal d’accomplissement heureux de
la transformation sociale consiste en la constitutionnalisation scrupuleuse des relations
publiques a travers la maitrise du conflit entre la Constitution, le systéme de droit et la
pratique juridique. Il est possible d’atteindre le susdit au travers de la mise en ceuvre du
diagnostic et du suivi constitutionnel continu systémique proposés par l'auteur.
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ON PERCEPTION OF CONSTITUTIONAL LAW:
A THEORETICAL APPROACH TO CONSTITUTIONAL JUSTICE

Egidijus KURIS

INTRODUCTION

his narrative is a theoretical one. An academic bureaucrat preoccupied with the

task to attribute scholarly articles in law to a specific field, or branch, of legal
science depending on which problems examined therein dominate should classify this
article as one pertaining to theory of law rather than to constitutional law proper. In
this article, I do not deal with what would correspond to the titles of chapters of a typi-
cal textbook in constitutional law such as specific constitutional principles, models of
government, structures of state power, judicial review, elections and referenda, or hu-
man rights. In addition, although the narrative is heavily concentrated on constitutional
jurisprudence, I do not discuss constitutional case law of specific countries, including
my own. Rather I discuss the perception of constitutional law at large, or the perception
of constitutional law as a legal phenomenon. I am positive that constitutional law (and
the perception thereof) deserves to be treated as a phenomenon per se and not only as
an element of ‘bigger’ phenomena of law or of constitutionalism. The reader will find
no references to what concrete decisions regarding concrete constitutional issues were
made in concrete countries. Instead, one will find the substantiation, from a systemic
theoretical point of view, of what place constitutional law does occupy or shall occupy
in the system of law.! This substantiation can be drawn, apart from other sources (the
great legal theoretical treatises etc.), from the ongoing experience of states who emerged
or re-emerged on the rubble of the Berlin Wall wherein, due to their history of being
subjected to the Leninist experiment of ‘overcoming of law’, constitutional law until
recently performed only a minor, or symbolic, function as, in these countries, constitu-
tions were mere facades designed to camouflage such political practices that were based
on the presumption that law was nothing more than the formalization and legalization

1 I distinguish ‘system of law’ from ‘legal system’. The two wordings often are used interchangeably. However,
in the strict sense, the latter includes not only law per se, i.e. law as a normative reality, but also other legal phe-
nomena such as legal institutions, legal culture or legal behavior. I concentrate on law in the Kelsenian sense (and
consequently, the system thereof) as something which is central to any subsystem of a social system which can
be labeled legal system but which by no means makes the whole of the latter. Reliance on Kelsen in this respect,
by itself, does not mean that I subscribe to all his opinion on the contents and functions specific legal categories.
For instance, I hold a different view on what he called individual norms and on the delineation between law and
morality, and on the essence of interpretation of law (which is especially identifiable in this narrative), and on the
essence of Rechtsstaat. But, having been unable to find a competing theory as consistent and convincing as his
doctrine of the essence of the constitution, I do subscribe to his view on the latter.
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of the political will or even diktat. More specifically, I aim to show: (i) that in these
states the role of constitutional law is undergoing, and in some has already undergone,
a remarkable change, or at least has the potential for such undergoing; (ii) that this
development goes hand in hand with the radical transformation of the very perception
of constitutional law which I call the paradigm of constitutional law; and (iii) that the
principal tool for, and the catalyst of, the said transformation is the establishment and
the functioning of judicial constitutional review, that is, the activities of constitutional
courts. Having been, in the recent past, myself the constitutional judge, I still do not
attribute the latter thesis solely to my own experience in judicial constitutional review
because, put this personal experience aside, the influence of constitutional justice on the
transformation of the paradigm of constitutional law still would have to be emphasized.
However, I have to acknowledge that my own experience of constitutional judgeship,
indeed, was instrumental in prompting me to put special emphasis on the role of consti-
tutional courts in drawing the route from how constitutional law was perceived before
the said transformation took place to how it is perceived today.

At large, and from the theoretical point of view, this transformation of the paradigm of
constitutional law amounts the ‘joint materialization’ of such legal theoretical postulates
as Hans Kelsen’s notion of the constitution as Grundnorm, the idea of universal justifi-
ability as developed by Aharon Barak, and the idea of politics governed by law as advo-
cated by Louis Favoreu. Of course, such transformation cannot come to completion—if
it is at all allowed to speak, without a strong reservation, of ‘completion’ of any idea—at
the same time in different so-called new, or young, democracies (whatever polities this
title is ascribed to). To compare, countries who institutionalized constitutional justice
in the beginning of the so-called third generation, or wave, of constitutional courts (as
Hungary or Poland) have reached, to a greater or lesser extent, the said result earlier than
those where constitutional justice was institutionalized in 1990s or even later. In addi-
tion, constitutional optimism, or idealism, must not be naive. It has to include realism.
In the same way as not so few authoritarian regimes can (and virtually do) make use
such on-the-surface democratic procedures as, e.g., referenda, they can (and do) exploit
the form of constitutional justice. In some of the new polities whom political correctness
and wishful thinking induce to call ‘democracies’ despite their fragility or even obvious
failure, the newly established institutions of constitutional justice (as well as political
communities in general) are faced with political dependency, de facto subordination or
other extra-legal constraints of various sort which have replaced the earlier ones that
were based on the approach to law as being subordinated to political will alone. These
constraints, still present in some of the so-called new democracies, prevent constitution-
al courts from always (if at all) acting as absolutely independent umpires capable of test-
ing whether the challenged legal acts (which are political decisions put in legal clothes)



are or are not in correspondence with the requirements of a constitution of a respective
state. Besides, as constitutional jurisprudence is not a heavenly revelation but a human
product, even in states where constitutional justice does not experience any direct po-
litical pressure, not necessarily all constitutional court decisions signify the triumph of
constitutional (and legal) reasoning; some of them sometimes leave intellectuals, legal
professionals not excepting, to wish that certain cases better were never initiated before
the constitutional court or even that this court, in future, revises its position.

Nevertheless, the general trend, so far, is that not merely the role of constitutional
law has increased (or is increasing) but that the essence of constitutional law, as an
operational legal category, has undergone (or is undergoing) the most radical change.
Moreover, not only the previous paradigm of constitutional law gave up place to the
new one (which I deal with in subsequent pages) but also the perception of the struc-
ture of the whole system of law has acquired a somewhat new shape. The rise of the
role of constitutional law has been well described in numerous publications pertaining
to the science of constitutional law proper, as well as to political science and to the sci-
ence of history, i.e. to different fields of scholarly knowledge important parts of which
put together aggregate the wonderful amalgam of constitutionalism. However, this
development calls not only for descriptive analysis but for conceptualization in nor-
mative terms, too. The former often overshadows the latter. Still, the general theory of
law, by definition, aims at explanation of the whole system of law. One may reasonably
ask if such general theory of law wherein constitutional law did perform only a sym-
bolic function of a declaration (provided that the constitution was not a sheer sham) or
a fagade still holds or maybe the general theory of law has also undergone (or is in the
process of) certain transformation (and if so, to what extent) due to the fact that one of
its elements, constitutional law, has found for itself a new, much more important, place
in the system of law. My impression and belief, which I try to substantiate below, are
that this transformation has taken (or is taking) place and that the earlier perception of
constitutional law, despite certain remnants and inertia, does not hold any longer.

THE PARADIGM INHERITED

Most textbooks do not live very long. Sooner or later they become outdated and have
to be replaced by new textbooks on the same subject that deal with changes that took
place since earlier textbooks were published. This is especially true about law textbooks,
and even more so about textbooks dealing with law of states that are undergoing critical
transformation. Good examples of this lack of longevity are presented by the Central
and Eastern European states, especially those that once were called ‘Soviet republics’. If
one undertook to study a textbook of, say, civil or administrative, or financial, or labor,
or criminal, or penitentiary law published two decades ago or even less he or she would
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learn very little or almost nothing about the law which is valid today in a specific coun-
try belonging to this area. As so much has changed, this is a commonplace statement,
though. The once valid law—not only its definite norms but also principles thereof—went
into oblivion, and so did the textbooks wherein this law of the past was analyzed. Book-
stores do not sell them, libraries dispose of them, students do not read them anymore,
professors get rid of them, and maybe the only readers who still may want to extract
something useful out of them are those doing research in legal history. True, there are re-
markable exceptions from this regularity. But exceptions do not negate the general rule.

However, in one remarkable respect outdated law textbooks may be very instrumen-
tal. They reveal not only what once was the content of legal regulation of a specific
field of human activity and social life but, also, how, at a certain time in a certain social
system or culture, legal provisions and institutions were perceived. Even a purely tech-
nical text about law as one contained in a handbook tells a student not only what legal
norms and principles of law are (or were) valid but what is (or was) perceived by the legal
community and the society at large as a legal norm or a principle of law. It reveals the
perception of law as such and, hence, of its functions, system and taxonomy. It reveals
not only the legal ideology prevalent in the polity, if there is one, but also the concept of
law by which not only the author of the text but the professional community that he or
she represents is (or was) guided (again, there may be important exceptions, especially
when the author resists the mainstream). One (especially if he or she does not support
the Kelsenian view that the theory of law must seek ‘purity’ or—coming closer to the
domain of constitutional law—the Wechslerian view that the principles of constitutional
law must be perceived as ‘neutral’) can rightfully say that ‘in real life’ legal ideology and
the concept of law are interdependent and that these two aspects of perception of law as
a unity can be disjoined only in a mental exercise. Nevertheless, such mental separation
serves important analytical reasons. The first aspect pertains to what law must or must
not regulate and, therefore, is value-oriented; the second one is an attempt to explain
what law can or cannot (and, consequently, does and does not) regulate and, hence, is
value-neutral. The first one is in the focus of the philosophy of law (and the philosophy
of morality, too); the second one is the object of the theory of law. However, given the
interdependence of the two aspects of the same phenomenon (perception of law as a
unity), it may well be so that a critical transformation of one induces that of the other,
whichever comes first.

In this respect, constitutional law textbooks published in the Central and Eastern Eu-
ropean states’, including the former ‘Soviet republics’, in the wake of the revolutionary
change of the regime or in the first years after this change (even those that uncritically
replicated the most orthodox dogmas of the Soviet facade pseudo-constitutionalism),
do not deserve to be dropped off from library shelves completely. They testify of the



paradigm of constitutional law prevalent in these countries not so long ago. In most
of these states, even the wording ‘constitutional law’ with its explicit emphasis on the
constitution as the unique and exceptional source of law was not used; rather it was
substituted by the so-called ‘state law” which de facto meant the same but did not have
the connotation of the law stemming from the supreme law of the land. Therefore, ‘state
law” was constitutional law in disguise. Below, in order not to complicate the narrative,
I prefer to call that ‘state law’ ‘constitutional law’, too. Politics and ideology put aside,
it is interesting to look into how that constitutional law and its place in the system of
law were perceived by the legal science as well as the legal profession on the whole. It is
important to emphasize from the outset that in most cases definitions of constitutional
law in the first years after the collapse of the Soviet colossus did not differ a lot from
definitions presented in the textbooks published prior to that collapse (despite the fact
that ‘state law’, almost in an eye blink, was re-named to ‘constitutional law’). Although
constitutional law per se, i.e. its content, changed quickly as the so-called new democ-
racies, both real and nominal, adopted new constitutions or substantially modified the
existing ones, it took some years for the first changes in the definition of constitutional
law to take place. Definitions of constitutional law were inherited from the recent past
because inherited was the perception thereof.

To take a typical wording, constitutional law was defined as the branch of law which
‘regulated the most important social relations’ and ‘established the fundamentals of po-
litical, economic and social systems’, ‘the order of formation of state organs [i.e. institu-
tions] and the powers thereof”, and ‘fundamental rights, freedoms and duties of citizens’
(or persons). To a certain extent, definitions varied. For instance, some authors included
in the list of objects established by constitutional law the bases of budgetary process,
some saw it necessary not to skip the territorial administrative division of the state,
and some mentioned bases of foreign policy and/or state defense, which technically
was correct because most constitutions did establish all these, too. On the other side,
some authors did not present an exhaustive list of objects regulated by constitutional
law but supplemented the ‘core list’ with formulas like ‘and other most important issues
of state life’ or the laconic ‘etc.’ In terms of sequence, as if someone wanted to reveal
statist ideological priorities, human rights (and duties), as a rule, were enumerated after
political, economic and social systems and state ‘organs’; however, from the point of
view of perception of the system of law this is irrelevant. What really mattered was that
constitutional law had its subject matter (or, more precisely, several of them), just as any
branch of law, criminal, administrative, civil or other.

Thus, what was characteristic of this paradigm of constitutional law was that this
field of law was perceived as one of the branches of law and, at the same time, such
a branch that ‘regulated the most important social relations’. The latter quality was
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not in line with the very notion of branches of law as comprehended in the theory of
law. Law is divided into branches according to the subject matter regulated by a set
of norms and principles. This subject matter is homogeneous or, at least, uniform, to
a greater or lesser extent. Thus, one draws a relatively clear distinction between civil,
administrative, criminal, financial law and other branches of law because it is quite
easy to distinguish between corresponding subject matters. True, there is (and always
was) an ongoing discussion among legal theorists, as well as lawyers representing
various fields of legal profession regarding what branches of law should be singled
out, and how they relate to each other. But whenever one talks of branches of law he
or she singles them out on the basis of the subject matter of legal regulation and not
on the basis of such indeterminate and wishy-washy criteria as ‘importance’ of social
relations or ‘fundamentality’ of citizens’ rights, freedoms and duties. All of these
‘most important’ social relations are regulated by legal norms and principles of law
pertaining to some branch of law, and many of the ‘fundamental’ rights, freedoms
and duties of citizens belong to a certain group of subjective rights, freedoms and du-
ties and, therefore, can be treated as being regulated by the respective branch of law.
For instance, all constitutions of the Central and Eastern European states (however
facade) did consolidate (and do consolidate now) the right to work the norms and
principles regulating which, according to the subject matter, surely must be attributed
to labor law; all of them did (and do) consolidate the right to health care which is the
subject matter of health law; all these constitutions did (and do) consolidate the right
to elect and to be elected (here, the fictitiousness of elections is not an issue), as well
as the procedure of elections which are the subject matter of electoral law; and so on.
If, say, relations pertaining to the right to work are characteristic of a great level of
homogeneity or uniformity and, therefore, should be treated as the subject matter of
labor law, how one could explain that some of them were picked out and were regarded
as ‘most important’ and were attributed not to labor law but to constitutional law as a
branch of law different from labor law whereas other relations pertaining to the (same)
right to work were left for labor law proper? Still, theoreticians seemed not to be much
bothered by this contradiction. On the other hand, if all such sets of social relations
had treated as subject matters of branches of law other than constitutional law, what
social relations, then, would have been left for the constitutional law proper? Not
much, to say the truth, except for the most general principles such as non bis in idem
or equality of persons, or that ignorance of the law shall not exempt one from liability,
or that a respective state was (is) a republic. But even those had to be concretized and
laid out in detail in codes and other statutes, as well sub-statutory legislation. This
sub-constitutional legislation was comprehended as a set of sources of a respective
specific branch of law but not that of constitutional law (e.g., although some of these



general principles, such as non bis in idem, were developed in inter alia criminal
codes a criminal code, probably, never was defined as a source of constitutional law
but rather as that of criminal law).

This brings me to another characteristic trait of the earlier—inherited—paradigm of con-
stitutional law. Constitutional law did not differ from any other branch of law in terms
of the system of sources of law. Theory of law presents a long list of sources of law such
as (to name a few) customs, treaties or contracts, case law (including court decisions
containing constitutional or statutory interpretation) and precedents, legal doctrines, and,
of course, normative acts, the queen of the sources of law in this region. Normative acts
are classified according to their legal force into statutes and various sub-statutory acts,
which allow singling out a constitution because written codified constitutions are norma-
tive acts, too. In the time under consideration, any textbook dealing with any branch of
national law of a respective country did list all sources of law that the Marxist doctrine
allowed to (which means that such normative systems as, say, religion were not consid-
ered to be sources of law, although they may be such and are such—of course, to a limited
extent—even in a secular state). Thus, a textbook in, say, labor or financial law would list
sources of this branch of law in the following order: constitution, then codes and other
statutes, then various sub-statutory acts (differentiated according to the diversity of sub-
statutory law-making institutions and to the legal force of these acts), then legal customs,
then court precedents or (typically) court practice (the euphemism meaning case-law),
and then, occasionally, legal doctrine. The textbook in civil law or administrative law,
or agrarian law, or criminal procedure law, or any other branch of law would present ex-
actly the same list of kinds of sources of law; of course, concrete titles of codes and other
statutes, as well as sub-statutory acts, were different. Constitutional law was no excep-
tion. A textbook in constitutional law would list the same sources of this ‘branch’ of law.
Constitution, although mentioned first, was only one of the sources.

Yet one characteristic feature of that inherited paradigm of constitutional law was
that the system of its sources almost totally lacked acts containing official interpreta-
tion of the constitution. This statement needs some elucidation. Scholarly constitution-
al interpretation, however politically constrained, was there. But this was unofficial
interpretation, whereas the official was missing. This was true both for interpretation
performed by the legislator and for the one performed by the judiciary. In theory, con-
stitutional interpretation performed by a political authority (inter alia the legislator)
was considered to be the supreme form thereof. Still, in the facade constitutionalism,
the function of acts containing interpretation of constitutional provisions was served
by legislation, statutory and sub-statutory, as a ‘natural extension’ of the constitu-
tion. Judicial constitutional interpretation was regarded as being subordinated to the
legislative one. But it was missing, too. True, in books, court precedents, or, more pre-
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cisely, ‘court practice’ were not excluded from the list of sources of constitutional law.
Some authors would even regard them, in theory alone, as quite important sources
of constitutional law whereas others would diminish their significance by equating
them to mere acts of application of law. No big difference, though, as, in reality,
these sources were not existent. It could not be otherwise as judicial constitutional
interpretation is the natural and indispensable ‘side effect’ of judicial constitutional
review, and the latter could not and was not tolerated in the pseudo-constitutionalist
system. The idea that legislation could contradict a constitution, albeit plausible in
theory, was politically and ideologically unacceptable. Thus, there were no procedural
or institutional mechanisms allowing for check of constitutionality of legislation. That
pseudo-constitutionalism, with very few exceptions,? did not embrace constitutional
review, judicial, quasi-judicial or, at least, non-judicial, hence, it also did not allow for
the slightest possibility of an ongoing constitutional interpretation which otherwise
would have been the most creative tool for constitutional development. To that pseudo-
constitutionalism, such concept as ‘the living constitution” was utterly unknown. In
the absence of constitutional review and constitutional interpretation, constitutional
law was static, stiff, and stagnant.

IMPETUS FOR TRANSFORMATION

The third generation, or wave, of constitutional courts started even before the Berlin
Wall went down. Yet in 1983, the Hungarian Parliament passed a law, which provided for
the establishment of the Constitutional Council, a quasi-judicial institution; in 1989-1990,
this weak form of constitutional review was replaced by the strong one, and the full-
fledged Constitutional Court was established. Even earlier, in 1985, the Constitutional
Tribunal was established in Poland. From 1990, constitutional courts were established (or
re-established, as in Czechoslovakia) in all Central and Eastern European states, includ-
ing most of the former ‘Soviet republics’? It is needless to recount that the activities of
constitutional courts made a profound influence upon the development of constitutional
democracy, and, hence, democracy at large, in these states. True, some regimes do not feel
shy to manipulate the newly established constitutional courts while, at the same time, pre-
serving the form and the visibility of constitutional justice. A couple of too unsubmissive
constitutional courts were either dispersed or ‘reformed’ into something more pliable. In
a few cases, even in countries otherwise democratic enough, the executive failed, in due
time, to nominate new justices to the bench, thus, respective constitutional courts were

2 The exception was Yugoslavia (and its constituent republics) which introduced judicial constitutional review yet
in 1963. Post World War II constitutions of Czechoslovakia, one of the pioneers of the European model of judicial
constitutional review, did not provide for a constitutional court until its re-introduction in 1968. However, it was
not established until 1991. USSR, before collapsing, established the Committee of Constitutional supervision, a
quasi-judicial body. On Poland and Hungary see below, Impetus for Transformation.

3 Latvia introduced Constitutional Court in 1997, following the constitutional amendment of 1994. Estonia estab-
lished not a separate constitutional court but a Constitutional Chamber within the Supreme Court.



temporarily deactivated because they, for some time, fell short of quorum. Also, as a most
radical political counteraction to too activist-in the eyes of the political establishment—
jurisprudence of constitutional courts, there were instances of curtailing the scope of their
jurisdiction and powers, including those explicitly consolidated in constitutions (the new
Hungarian Constitution of 2011 being the latest and probably the most inventive instance).
Still, in general, losses are outbalanced by gains. The influence of constitutional courts
on the development and quality of the rule of law in the so-called new democracies, both
real and nominal, are described in many thousands of pages of academic literature. My
concern, though, is how the establishment and activities of constitutional courts, in the
countries under consideration, facilitated the transformation of the paradigm of constitu-
tional law inherited from the epoch of absence of constitutional justice.

Following Kelsen, constitutional courts are often called ‘negative legislators’. This apt
metaphor, however, does not reveal neither fully enough the role of constitutional courts
in the system of legal institutions or institutions of state power nor the role of their case
law in the system of sources of law. True, constitutional courts are meant to interfere
into the process of law-making not upon their own initiative but only in the ‘negative’
way when they are petitioned, according to the procedure established by law, to inves-
tigate whether acts of ordinary, i.e. sub-constitutional, law are or are not in conformity
with the constitution (and, in some jurisdictions, also whether acts of ordinary law of
lower legal force are or are not in conformity with acts of ordinary law of higher legal
force, e.g., whether acts of the executive are in conformity with statutes). In this sense,
‘negative law-making’ amounts to nothing else but recognition of unconstitutionality of
the challenged provision of ordinary law. Thus, ‘negative law-making’ is no ‘making’
of law at all. It is the cancellation of the power of law already ‘made’, however, ‘made’
ultra vires in disregard of the supreme law of the land. It is the destruction of what itself
signifies the encroachment upon the hierarchy and consistency of the system of law.

It has already been hinted, and is worthwhile repeating, judicial constitutional review
presupposes constitutional interpretation. Above, I called the latter ‘the natural and in-
dispensable ‘side effect’ of judicial constitutional review’. But, in essence, it is more
than that. Constitutional review and constitutional interpretation are two sides of the
same coin. Constitutional interpretation is an inseparable companion to the function
of ‘negative law-making’ even in cases when the constitution itself does not directly
mention it, and in most cases it does not. True, some constitutions, in fact, very few of
them, explicitly entitle constitutional courts with a power to interpret the constitution in
abstracto, that is, in no relation with any legal dispute. In my opinion, this function does
not make sense because, in cases when the constitution is interpreted in no relation with
a dispute between parties in a case representing different or even opposing opinions
on what the constitution says on a specific matter, constitutional courts do not act as
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jurisdictional bodies of legal dispute resolution but somewhat remind of scholarly de-
partments engaged in a theoretical activity, with that only difference that their opinion is
binding whereas scholarly opinions are not. Strictly speaking, constitutional interpreta-
tion in abstracto is not constitutional review. As if such constitutional interpretation in
abstracto was not enough, some constitutions go as far as to entrust constitutional courts
with powers to interpret, upon petitions of other courts (of general or specialized juris-
diction), statutory legislation. Such expansion of competence is even less reasonable. It
is hardly possible to rationally explain under what criteria courts of general or special-
ized jurisdiction do the job of statutory interpretation themselves in some cases decided
by these other courts but may resort to petitioning a constitutional court regarding inter-
pretation of statutory provisions to be applied in other cases from their own docket. I do
not think that there can be any unambiguous criteria for choosing one alternative rather
than the other. Constitutional courts were not meant for interpreting statutory provisions
(unless they are challenged vis-a-vis constitution); neither they were meant for inter-
pretation of constitutions in abstracto. Interpretation in abstracto digresses from the
purpose for which constitutional courts were ‘invented’. If interpretation in abstracto—of
the constitution, but especially of statutes—constitutes a big share of the constitutional
court’s jurisprudence, the system wherein the function of judicial constitutional review
is performed by the court of ultimate instance of general jurisdiction (supreme court) is
much more preferable. So far, none of the constitutional courts that are entitled with the
power to interpret the constitution in abstracto, has been overloaded with the burden of
this type and exercise this power only on an occasional basis.

This objection to constitutional interpretation in abstracto upon petition of courts of
general or specialized jurisdiction does not mean that constitutional courts that interpret
provisions of a respective constitution only when such a need arises from the investi-
gation of constitutionality of an act of ordinary law under challenge should avoid an
abstract, a purely theoretical reasoning. Quite on the contrary, they should not and, I
fact, they do not. Many constitutional provisions are worded in a rather abstract way as
‘magniloquent phrases’,* therefore, they call for abstract interpretation. In addition, a
constitution is not a casual combination of clauses. It is a normative reality wherein all
provisions are interrelated, a system of norms and principles that have the highest legal
force and, consequently, the supreme official value. This systemic quality of a constitu-
tion invokes the need, for any interpreter (not only a judge), to generalize on the values
and ideas underlying the whole system of the supreme law and, by extension, the system
of all national law. Constitutional interpretation in abstracto and abstraction in interpre-
tation of constitutional provisions are two different phenomena. The former was, in fact,
invented (or, better to say, imported from university experience where it is part and par-

4 Hart, H. L. A. The Concept of Law. Oxford: Clarendon Press, 1961, p. 12.



cel of academic activity) and introduced into some constitutional jurisdictions by some
authors of some constitutions and, if it were decided so, could be recalled; the latter is
unavoidable because abstraction and general theoretizing are commanded by the very
essence of constitutional interpretation. For instance, texts of some constitutions do
not explicitly mention certain principles, e.g., secular character of state or separation of
powers, or the rule of law (as a general slogan), or prospectivity of laws, or proportion-
ality, or the right to legal defense in case of being accused (the latter three being mani-
festations, out of many, of such broad notion as the rule of law), nevertheless, systemic
and consistent interpretation of a set of constitutional provisions allows or even compels
courts charged with the function of constitutional interpretation to hold and proclaim,
in their decisions, that separation of powers or secularity of a respective state, or rule
of law etc. are fundamental principles underlying the whole constitutional system. For-
mulation of such most general principles, even if texts of respective constitutions keep
silent about them, is a result of abstraction in any constitutional interpretation, and such
abstraction is inevitable not only when constitutions are interpreted in abstracto but also
when they are interpreted in relation with a legal dispute between the parties in a case,
that is in concreto. Even a constitutional court interprets the constitution in concreto,
the result of interpretation is not only the resolution regarding the constitutionality of
the challenged act (or part thereof) of ordinary law but also the substantiation of this
resolution. The former is stated in the resolving part of the constitutional court decision
and is what the petitioner has exactly asked for; the latter is formulated in the part of
reasoning of the decision and is something what the petitioner gets extra to what he has
directly asked for. However, it is not only the petitioner who gets this ‘bonus’ but also
all constitutional law and all system of law, hence, the whole legal community. This
‘bonus’ is the new fragment of the official constitutional doctrine which supplements,
enriches and expands the laconic phrases of a constitution. By ‘official’ I mean imperi-
ous, or commanding, and, in this sense, ultimate; to compare, academic constitutional
doctrines may be more persuasive than the one formulated by a constitutional court but
they lack what is essential to law — imperiousness; they are mere professional opinions,
however authoritative, which may be concurrent with the official constitutional doctrine
or alternative to the latter. All constitutional courts produce official constitutional doc-
trine, i.e. the volume of constitutional interpretation which, being cleaned from concrete
circumstances of respective cases, serves as a theoretical commentary to the constitu-
tion. In other words, the official constitutional doctrine is constitutional court’s juris-
prudence freed from the specification of concrete cases in which it was formulated. In
the continental legal tradition (or civil law tradition, as it is often called), such official
constitutional doctrine is sufficient (of course, with direct quotes from the text of the
constitution itself) for a textbook in constitutional law.
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Regardless of whether constitutional courts are obliged to provide constitutional in-
terpretation in abstracto, all constitutions of the so-called new democracies—most often
implicitly, but sometimes explicitly—not only allow but even command for constitutional
interpretation in concreto. There is no other method to establish if the challenged act of
ordinary law is or is not in conflict with the constitution than to interpret both the provi-
sions of the said act and those of the constitution, and then to compare them. Further,
equality of persons, which is consolidated in all modern constitutions (irrespective of
political regime), presupposes that similar cases shall be treated alike. Although which
cases should be perceived as ‘like’ and which should not is an eternal philosophical
question and may be regarded as an essentially contested concept ° (because nothing is
absolutely ‘like’ in the social world), this maxim requires that uniformity and continuity
of jurisprudence is ensured.

Continuity of jurisprudence has a lot to do with predictability of constitutional court
decisions, which ensures legal certainty, legal clarity and, consequently, is a legal value
in itself. Constitutional courts are bound by their previous decisions, i.e. official consti-
tutional doctrine formulated therein. This reminds of stare decisis. To treat stare decisis
as something which alien to continental legal tradition and is characteristic of common
law tradition only would be an unjustified contraction of the general idea that a court
precedent has such legal force (and, hence, significance) which exceeds its force in a
concrete case wherein it was created. Most, if not all, continental jurisdictions do not of-
ficially recognize stare decisis but they recognize the role of the so-called jurisprudence
constante (which in different teachings and different jurisdictions may be called differ-
ently) in rendering court decisions in civil, administrative, criminal or other cases. It is
habitual to juxtapose and contrast jurisprudence constante and stare decisis. It is said
that the main difference between the two is that in stare decisis a single court decision
on a specific subject matter acquires the quality of a precedent binding on lower courts
and also of self-binding precedent on the court which created it (unless, as in the case of
US Supreme Court, the court itself does not feel as being bound by its own precedents)
whereas in jurisprudence constante such quality (often called ‘persuasive authority”)
can be acquired only by series of court decisions on the same subject matter. What
constitutes this ‘series’ and how it can be ‘quantitatively measured’ (in numbers of court
decisions, and if so, what are these numbers and how they relate, if at all, to the impor-
tance or even landmark character of decisions, or in length of respective court practice,
and if so, has this practice to be universal and uninterrupted or not) is an open question.
Anyway, the contrast between stare decisis and jurisprudence constante seems to be
quite fundamental. Nevertheless, this contrast must not be overestimated, especially
when analyzed not from the point of view of comparative law but from that of the theory

5 Gallie, W. B. ‘Essentially Contested Concepts’, in Proceedings of the Aristotelian Society, 1956, vol. 56.



of law. From this perspective, there is much more what brings stare decisis and jurispru-
dence constante together than what estranges them. Both stare decisis and jurisprudence
constante signify that, in the end, that legislator’s will as expressed in the legal act
applied in a case becomes, in fact, subordinated to court practice and to the reasoning
which has determined the specific application thereof. Legislation is but a lifeless letter
unless imperiously interpreted and applied, and the way it is interpreted and applied
depends on bodies, which imperiously interprets and applies it, which, under the rule
of law, are courts. It is unquestionable that a legislator dissatisfied with the way courts
interpret and apply legislation has all sovereign power to amend legislation; such leg-
islator should only be aware that, after all, the new legislation will also be imperiously
interpreted and applied by no one else but courts. But before legislation (interpreted and
applied in a way so unsatisfactory to the legislator) is amended, court precedents hold.
Both stare decisis and jurisprudence constante emphasize the legal force of the court
precedent. In this respect, jurisprudence constante can be regarded as a softer version
of stare decisis, or, vice versa, stare decisis may be regarded as jurisprudence constante
reduced to one single decision.

In judicial constitutional review such weak version of jurisprudence constante wherein
a single court decision on a specific subject matter, however important or even landmark,
does not, by itself, acquire the quality of self-binding precedent but such quality can be
acquired only by series of court decisions on the same subject matter is less preferable
than its much stronger version wherein a single constitutional court decision amounts
to a ‘promise’ that, in future (when other cases regarding the same subject matter are
decided in that constitutional court), there will be built such jurisprudence constante (on
the respective subject matter) which will use this first single decision as a cornerstone.
This is so due to many reasons of which, here, I briefly mention only three. First, a typi-
cal constitutional court case is a case, which is much more politically sensitive than most
cases decided by courts of general and specialized jurisdiction. Therefore, inconsistency
in a constitutional court’s jurisprudence could give raise to suspicion that the respective
constitutional court is (or was) not politically neutral or that it is (or was) coerced or oth-
erwise manipulated to adopt a decision which is not in conformity with its own practice,
or that its decisions are circumstantial. Next, jurisprudence constante in its weak form
wherein not a single constitutional court decision but only a series of decisions acquires
the quality of self-binding precedent is insufficient for judicial constitutional review
because of what could be called limited quantity of decisions on a specific subject mat-
ter. As a rule, constitutional courts investigate less cases and pass less decisions than
regular courts, therefore, to achieve a ‘series’ of decisions on a specific subject matter
may take an indefinitely and unpredictably long time. This means that the constitu-
tional court’s jurisprudence is less (if at all) predictable. Third, one has to bear in mind

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM

93



Egidijus KURIS

94

that constitutional jurisprudence deals with the interpretation of the supreme law of the
land. Inconsistency in interpretation of ordinary law, as well as unpredictability of its
application, however undesirable, is a lesser evil because it does not encroach upon the
very fundamentals of the system of law. This is quite opposite in case of inconsistency
of interpretation of law consolidated in constitution and application thereof. All these
factors (together with other not mentioned here) speak in favor of the binding charac-
ter of constitutional court decisions. This applies not only to the resolving parts of the
decisions which reveal the constitutional court’s position, or stance, that provisions of
ordinary law of a certain type (in terms of content or form, or structure, or wording,
or legal force etc.) have to be recognized as being in conflict or not in conflict with the
constitution but also to the parts of reasoning of these decisions wherein arguments and
motives that substantiate such position are laid down. The power of resolving parts of
the constitutional court decision is retrospective while that of the part of reasoning is
also prospective because it obviously has a potential to be repeated in subsequent cases.
Thus, it is possible to distinguish between constitutional precedents in terms of resolu-
tion of constitutional disputes and doctrinal precedents, the latter being statements con-
taining interpretation of constitutional provisions. On the one hand, this is an analytical
distinction, not more. On the other hand, doctrinal precedents live the life of their own
which they do when the same constitutional court relies on them in cases, which have a
different subject matter than the case in which these doctrinal statements were formu-
lated. A doctrinal precedent formulated in a case wherein constitutionality of, say, a tax
statute was challenged, may be resorted to and cited in a case wherein constitutionality
of a law on public administration is investigated, or a doctrine formulated in a constitu-
tional court case related to, say, civil law may be used in a constitutional court case re-
lated to labor law or civil procedure law. There must be, at least in theory, some limits to
this export and import of doctrinal statements but these limits probably are so wide that
constitutional courts usually have a very wide discretion in using, in subsequent cases,
doctrinal precedents formulated in previous cases. In this transmigration of doctrinal
statements, even the boundaries between public law and private law can be (and are)
easily crossed because both public law and private law consolidated in statutes and sub-
statutory legislation must comply with the constitution which, as the stereotype holds,
itself is part of public law but being superior to all ordinary legislation is also a basis of
private law. In the process of transmigration, the magnificent structure of constitutional
jurisprudence and the official constitutional doctrine formulated therein is constructed.
This structure is never completed because judicial constitutional review is an ongoing
and unceasing process. Moreover, this process of construction of the structure of consti-
tutional jurisprudence is uneven because, in any constitutional jurisdiction, some parts
of constitution receive more doctrinal explanation than other ones due to that fact that



constitutional courts (just like all courts) do not set agenda for themselves but depend on
what issues are brought before them by petitioners. Constitutional jurisprudence grows
by fragments. The latter are constitutional court’s position, or stance, regarding applica-
tion of constitution, but, more important, they also embrace doctrinal statements formu-
lated by the constitutional court on a case-by-case basis. Constitutional jurisprudence
grows like a coral, layer after layer, and some sides of its structure have many layers
whereas others have less. This is especially visible when constitutional justice is in its
first years or decades. It is more than clear that consistency of constitutional jurispru-
dence is a necessary precondition not only for bringing its fragments together but also
for ensuring that the process of construction goes on and is not degraded to such process
where new layers are built not on the existing ones but instead of them. This would
amount not to construction but to re-construction.

In the real world of judicial constitutional review, though, there are many instances of
jurisprudential inconsistency. Sometimes the official constitutional doctrine formulated
in previous constitutional court decisions is modified to meet the so-called challenges of
life that is new conditions that were not present at the time when these decisions were ad-
opted. In some cases, modification may result from disappointing mistakes. Sometimes
the previous doctrine simply has to be corrected because it appeared to wrong. In other
instances, highly unwanted, constitutional courts modify their doctrine under pressure
of either political establishment or public opinion, or both (in the last two decades, there
have been more than one ‘court packing plan’ in some of the Central and Eastern Euro-
pean states, and not all of them were implemented also due to some ‘flexibility’ of the
judiciary). There may be (and are) many explanations as to why constitutional courts
deviate from the line which they have taken, often on good reasons, in previous cases.
From a normative point of view, most unwelcome are situations where a constitutional
court declines to follow its own doctrine solely due to the fact that its composition has
changed and the new people on the bench have different professional attitudes regarding
interpretation of certain constitutional provisions. This contrasting of the new composi-
tion of the constitutional court to previous ones is not only disrespectful; it is absolutely
shortsighted and destructive because—if there prevails such attitude that the new com-
position of the constitutional court may allow itself to interpret anew what has already
been interpreted in a different way by previous compositions of the same constitutional
court—the innovations of this new composition, too, risk to be written anew by subse-
quent compositions. But such things do happen. From the normative point of view, they
should not. However, this is a descriptive statement, not a normative one.
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POSITIVE LAW-MAKING’ AND BEYOND

Whatever are the zigzags in the growth of the official constitutional doctrine and how-
ever contradictory and uneven this process can be, the importance of the official consti-
tutional doctrine (and constitutional jurisprudence at large) must not be overestimated.
In the process of judicial constitutional review, constitutional courts not only interpret
the document called ‘constitution’; they also re-interpret their own doctrine, and do it
constantly. Here, by ‘re-interpretation’ of the official constitutional doctrine I mean not
modification of the existing doctrine but revelation of such aspects of constitutional
regulation, explicit or implicit, that are absolutely compatible with the existing doctrine
but were not revealed in previous cases (usually because there was no need to exploit
them neither as ratio nor as dicta). In this respect, re-interpretation of the official con-
stitutional doctrine (which does not amount to modification thereof) is not a revolution;
it is an element of constitutional evolution. By re-interpreting the official constitutional
doctrine, constitutional courts repeat, emphasize, refine, clarify, and strengthen doc-
trinal statements formulated in previous cases. Re-interpretation of the constitutional
doctrine—much more than a one-time interpretation of some constitutional provision—
amounts to sending repeated signals (‘warning’ would probably be a too pretentious
word but, in essence, a rather pointed one) to the legislator that ordinary law shall be
made in such a way that it is in conformity with the constitution as interpreted by the
constitutional court. The legislator may have his own views regarding the meaning of
constitutional regulation. However, just as it was said about the need for the legislator to
be aware that any legislation that amends the one on the basis of which courts build their
jurisprudence is subject to imperious judicial interpretation and application, he must be
aware that any constitutional amendment that he may pass in order to make a consti-
tutional court to start anew with one or few of its doctrines and to interpret respective
constitutional provisions in a different way than before is also subject to constitutional
court’s interpretation. Even if the legislator undertakes the so-called authentic interpre-
tation of such constitution al amendment it can be materialized only in a legal act which,
in its turn, is also subject to judicial interpretation. Thus, constitutional courts always
have the last word on what a constitution says on any matter. This is not an authorization
of such activist judicial constitution making by means of constitutional interpretation,
which openly or in some resourceful roundabout way distorts the real meaning of con-
stitutional provisions. By the way, such distortion of the content of constitutional regula-
tion could provoke such reaction not only from the political establishment from the com-
munity at large, which would undermine independence or even the very existence of the
respective constitutional court. Hence, constitutional courts must be extremely reason-
able and prudent not to interpret constitutions contrary to their real meaning. Judges
are not free to inscribe into the official constitutional doctrine such provisions which



they would have written into the respective constitution had they been given a chance
to be its fathers or to cross out such constitutional provisions (especially explicit ones)
that they would have omitted had they participated in the creation of that constitution.
This is a moral responsibility and a judicious imperative; what is even more important
in the legal sense that this is also a judicial mandate. Constitutional court judges are ap-
pointed to their position to interpret constitutions and not to change them. Most judicial
constitutional review systems include the whole set of protectors of ethical, institutional
and procedural character which prevent constitutional courts from such distortion of the
respective constitution where it is substituted by official constitutional doctrine which is
contrary to the real meaning of constitutional regulation. Such protectors which are not
necessarily explicitly consolidated in statutes regulating constitutional courts’ activities
embrace procedures of constitutional court decision drafting, ethical standards of con-
ference room discussion, possibility for judges to file dissenting opinions or— probably
most important!—collegiality both in hearing cases and adopting decisions, to mention
just a few. Still, in the legal sense, the question what is its ‘distortion’ and what is not
presupposes establishing what is the ‘real’ meaning of a constitutional provision and
what is not. Thus, both questions may be imperiously and authoritatively answered only
by a legal institution of legal dispute resolution, which, typically, is a court, and the only
court, which has the power to officially establish the ‘real’ meaning of constitutional
provisions, is the constitutional court. The circle closes.

Therefore, it is worthwhile to repeat that the importance of the official constitutional
doctrine must not be overestimated. Many theories of law (including that of Kelsen
wherein the very idea of constitutional justice was substantiated) do not grant doctrinal
interpretive provisions the same status of law (if any) as that of constitutional, statutory,
or sub-statutory provisions, which these doctrinal provisions interpret. However, these
doctrinal interpretive provisions, in fact, amount to extension of provisions, which they
interpret. The former give guidance as to which of possible alternative meanings of the
latter is the ‘real’ one. They eliminate or, at least, reduce ambiguity of the legal text.
Moreover, sometimes doctrinal interpretive provisions provide constitutional, statutory
or sub-statutory provisions with the meaning which they may (and sometimes do) lack.
It would be naive to assert that every legal provision has some unambiguous original
meaning, especially given the facts (but not only due to these facts) that many of them
are products of collective law-drafting and law-making which go hand in hand with
compromises and that any participant in these compromises may have his or her own
understanding of what his or her party achieved or sacrificed by these compromises.
If this is true about law in general, this is even truer about constitutions because most
constitutions are results of fundamental political compromises. Each constitutional pro-
vision, taken separately, may be absolutely unambiguous and clear. But whenever they
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have to be interpreted in their entirety and interrelatedness and general ideas must be
abstracted from the whole system of constitutional regulation, disagreements are natu-
ral. Official constitutional doctrine is a means for solving these disagreements. Although
many theories of law are not inclined to grant official constitutional doctrine the same
status of law as that of the ‘original’ constitutional document (as later amended, if at all),
it, in fact, has the same status of law. It is the status of constitutional law, i.c. the status
of the law consolidated in the constitution. Thus, official constitutional doctrine rises,
in its legal force, to the same status as the ‘original’ constitutional document (as later
amended). Constitution is a legal reality consisting not only of the provisions (explicit or
implicit) of the document called ‘constitution’ but also of doctrinal provisions of judicial
acts which provide for official interpretation of constitutional provisions.

Thus, constitutional courts turned out to be important participants in the process of
legislation in the ‘positive’ sense, although, as already mentioned, from the outset, they
were meant to be mere ‘negative legislators’. Constitutional courts create official consti-
tutional doctrine, which is the extension of the constitution per se. But more than that:
constitutional courts’ (provided that they are truly independent) ‘legislative’ activities
are not limited to creation of official constitutional doctrine but also embrace ordinary,
i.e. sub-constitutional, law making. They exert such influence on the legislative process
that the notion of ‘negative legislation’ appears to be too narrow. Constitutional courts
acts as ‘positive legislators’ in their own right, albeit a very specific one. Of course,
‘positive legislation’ is a metaphor, but so is ‘negative legislation’, too.

There are several aspects of this participation in legislation in the ‘positive’ sense.
I do not pretend to have enumerated all of them. This problem is too wide to be fully
elucidated in one short article wherein its elucidation serves only auxiliary function of
providing additional arguments for substantiation of the main theses. ® Therefore, below,
only some of these aspects are touched upon.

First, as already briefly mentioned, constitutional doctrine, especially repeated and
re-interpreted on its own basis, amounts to sending specific signals to the legislator.
This concerns both the content of possible future legislation and the procedure of law
making. Constitutional courts send signals to the legislator regarding what ordinary law
shall be and what it shall not be, as well as in which procedure law may or may not come
into existence. They construct the framework for future law making.

Second, constitutional courts, by recognizing legal acts as constitutional, in fact, give
a ‘positive’ sanction to them. This is the constitutional, i.e. highest, ‘positive’ sanc-
tion. What legislators have legislated is not final. Constitutionality of legal acts (or parts

6 See especially: Brewer-Carias, A. R. Constitutional Courts as Positive Legislators: A Comparative Law Study.
Cambridge, MA: Cambridge University Press, 2011.



thereof) may be challenged in constitutional courts. Only when this constitutionality is
approbated by the latter these acts can be regarded as having passed the test of supreme
legality; until then they are questionable and prone to doubts of various sort.

Third, constitutional courts, when checking constitutionality of challenged provisions,
face situations where the ‘real’ (or exact) meaning of a provision is ambiguous, unclear,
obscure, or unintelligible. They have two options: either to recognize such provision to
be in conflict with the respective constitution (inter alia as contradicting such consti-
tutional principles as legal clarity or legal certainty) or, after having systematically ex-
amined a set of interrelated provisions, legislative history, legislative intent and travaux
préparatoires, to provide it with the one clear meaning. In the latter case, constitutional
courts, again, have the choice between recognition of constitutionality of the provision
and recognition of its unconstitutionality.

Here, we come to the fourth aspect of ‘positive legislation’ by constitutional courts.
Whenever a constitutional court is faced with the task to choose between two or more
alternative meanings of the ambiguous or unclear provision of the legal act passed by
the legislator, it legislates. In such cases, constitutional courts are left with no choice.
Quite often, they resort to the so-called presumption of constitutionality of legal acts
and choose in favor of such alternative where the challenged provision, inventively in-
terpreted, is given such meaning, which is not in conflict with the constitution. There
are many instances of such ‘positive legislation’ where constitutional courts have to
complete what was not completed by the ‘real’ legislator. Instances where constitutional
courts legislate in such ‘positive’ way are revealed by such formulas, not infrequent at
all, as ‘being interpreted in this way, provision A is not in conflict with article B of the
constitution’. One can find quite a lot of such or similar formulas in the Hungarian or
Lithuanian constitutional jurisprudence, but this is not an invention of these constitu-
tional courts because they just followed the pattern laid down by such ‘old’ constitution-
al courts as German Bundesverfassungsgericht. In fact, this is even a twofold ‘positive
legislation’ by constitutional courts: (i) the meaning is provided to the provision; and
(i1) this provision is approbated. On the other hand, the second of these stages may not
take place if the constitutional court decides that the provision is in conflict with the
constitution. In such case, ‘positive legislation’ by the constitutional court is combined
with the ‘negative’ one.

Fifth, some constitutional jurisdictions provide constitutional courts with additional
tools for ‘positive legislation’. For example, some constitutional courts are entitled to
recognize the challenged legal acts (or parts thereof) as being unconstitutional ex tunc.
In my opinion, recognition of ex tunc unconstitutionality is a highly controversial device.
Judges must be extremely circumspect and moderate in resorting to it because re-writing

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM

99



Egidijus KURIS

100

history, even a formal legislative history, is an undertaking, which can bring more harm
than benefit, not to mention that often such re-writing is not possible at all. Nevertheless,
recognition of ex tunc unconstitutionality is a tool designed for ‘positive legislation’ by
a constitutional court, an ex post facto one. Another such tool is granting constitutional
courts with the power to oblige the ‘real’ legislator to legislate. It manifests itself in such
powers (to mention a few) as to oblige the legislator to amend a statutory or sub-statutory
provision (or to repeal the legal act whatsoever), to oblige him to fill in the lacunae legis,
or to set the later date of coming into force of such constitutional court decision which
would create a gap or even a vacuum in the system of law and thus to give the legislator
the possibility to amend the legislation already recognized as unconstitutional before this
recognition of unconstitutionality creates the said legal outcomes.

FEATURES OF THE NASCENT PARADIGM

In the previous chapter I attempted to show that constitutional courts, initially meant—
both by legal theorists and by constitution-makers—to be mere ‘negative legislators’,
have become important players on the law-making scene. Having looked into the role of
constitutional courts in law-making, both ‘negative’ and ‘positive’, it is worth examin-
ing how their activities contributed to the transformation of the perception of constitu-
tional law in the Central and Eastern European states where, in the relatively recent past,
no judicial constitutional review was exercised and—in those in which political control of
legal or scholarly thought was more severe—even little known.

Let us briefly recall the features of that paradigm of constitutional which was preva-
lent at that time when, in the countries under consideration, judicial constitutional re-
view was absent. They were described supra (‘The Paradigm Inherited’). Provisions
of constitutional law were perceived as not directly applicable (at least, quite many of
them) and depending on their ‘development’ in statutes and sub-statutory legislation.
Constitutional law was perceived as one of the branches of law, which had its own sub-
ject matter, however, at the same time, it ‘regulated the most important social relations’
that, ironically enough, also constituted the subject matter of other branches of law. The
system of sources of constitutional law did not differ from that of any other branch, and
included all sources that were not politically unacceptable, including normative acts
from constitution down to normative acts of the lowest legal force. The system of its
sources lacked court acts wherein official interpretation of constitutional provisions was
formulated. I have described such constitution as ‘static, stiff and stagnant’ as opposed
to the notion of ‘the living constitution’.

Such perception of constitutional law, by inertia, carried on immediately after the
regime change in the Central and Eastern European states in late eighties and early
nineties of the twentieth century. This is even more characteristic of the so-called ‘for-



mer Soviet republics’. Some critical volume of constitutional jurisprudence had to be
accumulated to raise awareness that that paradigm of constitutional law missed some
important points and, in essence, devalued constitutions, as well as to facilitate the
transformation of this earlier paradigm into something different, which would be ad-
equate to the notion of the constitution as supreme law of the land. This did not hap-
pen simultaneously in different countries. As already mentioned, those of them who
institutionalized constitutional justice earlier underwent this transformation earlier, too.
However, countries that have institutionalized constitutional justice relatively late (as,
e.g., Latvia in 1997) do not necessarily lag behind in this undergoing the said transfor-
mation. What has proved to be much more important in this respect is whether the new
regime allows for the functioning of a full-fledged judicial constitutional review or it
is concerned only with preserving the visibility and the form of constitutional justice
while, in fact, it demands that the constitutional court of the respective country remains
submissive to political will. There is little sense to expect that the paradigm of constitu-
tional law inherited from the epoch of absence of constitutional justice changes not only
in some detail but also in essence in such so-called new democracies where the political
regime manipulates its constitutional court with or even threatens it with inauspicious-
ness which it can easily materialize.

Still, wherever this transformation has taken place it has done so along similar lines.
The new paradigm of constitutional law is characteristic of certain features that, in their
entirety, allow us to speak of the perception of constitutional law, which is in direct op-
position to the one prevalent earlier. These features are discussed below. Their separa-
tion serves analytical purposes only; however, as qualities of the same phenomenon, i.e.
constitutional law, they are interrelated.

First, constitutional law is perceived as a field of law, which is in constant develop-
ment. It is perceived as a living law. Constitutional law is not static because of its con-
stant interpretation and re-interpretation in the course of constitutional dispute settle-
ment. It grows case by case. It is a self-generating jurisprudential law.

Second, constitutional law is not any longer treated as a branch of law. If one wishes to
compare it to a part of a tree he or she should better refer to trunk or roots, not branches.
Branches of law are parts of ordinary, i.e. sub-constitutional, law alone. They are distin-
guished on the basis of what relations the respective branch of law regulates. True, there
will always be ‘grey zones’ that embrace norms and principles that could be attributed
not to one but to two or even more branches of law. For instance, a norm that establishes
criminal liability for tax evasion may be equally attributed either to criminal law because
it is essential part is a criminal sanction or to tax law because the positive obligation the
violation of which is the basis for application of the said sanction is a financial obligation
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in the field of taxation. Consequently, division of ordinary law into branches is instru-
mental, or operational, and depends very much on the goal pursued. However, consti-
tutional law does not have a specific subject matter and is not a branch of law. Rather it
embraces all subject matters that various branches of ordinary law regulate. Some norms
of different branches of law are elevated, upon the decision of the constitution-makers, to
the supreme level of constitutional law. Thus, many constitutions consolidate the dura-
tion of budget year; such norm, according to its subject matter, belongs to budget law but
has also been elevated to the level of constitutional law. Constitutions also contain norms
that establish different rights of persons including those that, according to their subject
matter, belong to labour law, property law, law of criminal procedure, administrative law,
environmental law etc. All constitutions consolidate the powers of parliament, as well as
the basic rules of its functioning; these norms are part of parliamentary law. Sure, there
are a lot of constitutional provisions, mostly principles (such as equality of persons, or
due process of law), that cannot be attributed, on the basis of their subject matter, to one
specific branch of ordinary law; they are the common for the whole constitutional law
and serve as the cement which helps to integrate various constitutional norms into one
non-contradictory unity. Constitutional law is distinguished from other fields of law not
horizontally but vertically: it is the supreme law of the land.

Third, the system of sources of constitutional law has admitted such source of law
of which, in practice, never was regarded as important or even possible. This source of
constitutional law is constitutional court jurisprudence, which contains official constitu-
tional doctrine. Above, I have expanded on the quality of official constitutional doctrine
to be an extension of constitution per se. Each constitutional court decision wherein
constitutional provisions are interpreted and applied is a source of constitutional law.
Moreover, their number grows, as well as the content of constitutional court jurispru-
dence does by new aspects of constitutional regulation being revealed and re-interpreted
on a case-by-case basis.

Fourth, the system of sources of constitutional law shrank dramatically. Now, it em-
braces, de facto, only two sources: (i) the ‘original’ constitutional document (as later
amended, if at all); and (ii) constitutional court jurisprudence which contains official
constitutional doctrine. This is it. All other ‘former’ sources of constitutional law, i.e.
statutes and sub-statutory legislation, were excluded from the list as being, in their le-
gal force, inferior to constitution. In some Central and Eastern European constitutional
jurisdictions it has become a taboo (although a few years ago it was not so) to rely, in
interpreting constitutional provisions, on how these provisions are concretized or laid
down in detail in statutes or even sub-statutory legislation. There is a sharp vertical
delineation between constitutional law and ordinary law. In this context, it has to be
mentioned that some Central and Eastern European states have laws that are not of



equal legal force. In Romania, they are called ‘organic laws’ (following French tradi-
tion); in Hungary, ‘supermajority laws’ (according to 2011 Constitution); and in Lithu-
ania, ridiculously enough, ‘constitutional laws’. However, they are not of the same legal
force as the respective constitution. On the other hand, from the normative point of
view, certain hypothetical sources of constitutional law are not excluded from the list,
however, in practice, they do not exist. This can be attributed to international treaties.
The latter, depending on many circumstances, can be also sources of constitutional law.
Another hypothetical source of constitutional law could be constitutional customs (or
constitutional conventions, if this term can be used to denote something that is not of
English origin). However, for a legal custom to be formed and recognized, one needs
much more time than has expanded since the oldest of the currently valid constitutions
of the Central and Eastern European states was adopted.

Fifth, constitutional law has no gaps, or lacunae. Being supreme, it ‘covers’ all existing
ordinary law. Whatever can be ordinary (statutory or sub-statutory) regulation, it must
be possible to check it vis-a-vis constitution. Whenever constitution is silent on a specific
matter this means that it allows for the discretion of the respective lawmaker. This is a
fundamental Kelsenian maxim, which still holds. It can be supplemented by the principle
that whenever the constitution does not explicitly regulate certain relations it nevertheless
dictates certain general principles, which cannot be overstepped when these ‘constitu-
tionally unregulated’ areas are regulated by ordinary law. In addition, constitutions quite
often consolidate that certain fields shall be regulated by statutes; this is the obligation
of the legislator to pass certain statutes and, at the same time, the provision that allows
legislative discretion within limits drawn by most general constitutional provisions. To
maintain that there are (or may be) gaps in constitutional regulation would amount to
acknowledgement that there are fields of human activity and social life which can be
regulated by ordinary law without possibility to test constitutionality of this regulation.
Neither the idea of constitution as the supreme law nor the idea of the rule of law could
agree with this. Constitutional law ‘covers’, explicitly or implicitly, all ordinary law. As
new branches of ordinary law are distinguished following the emergence of new fields
of human activity, such as electronic communication law or biotechnology law, constitu-
tional law is already there because regulation of these new fields of human activity must
also not overstep the most general constitutional provisions mentioned above.

CONCLUSION

The transformation of the paradigm of constitutional law which some Central and East-
ern European countries have already undergone and some are still undergoing is just one
side of a wider transformation. Strict delineation of constitutional law and ordinary law,
restructuring of the system of sources of constitutional law, the emphasis on constant de-
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velopment of constitutional law by means of constitutional jurisprudence which serves also
as a tool for ‘positive law-making’ by constitutional courts, as well as such perception of
constitutional law where it has no gaps and embraces all fields that are or can be regulated
by ordinary law mark the transformation of perception not only of constitutional law but
of the whole national system of law. The whole system of which constitutional law is an
important part is perceived as not only nominally but also really constitution-centered.’

One politically important outcome of this transformation relates to the modification
of the concept of democracy. This concept is often reduced to only majoritarian democ-
racy, i.e. to making of political decisions by majority. It is the majoritarian aspect of
democracy, which dominated the public discourse in the Central, and Eastern European
states since the ‘velvet’ and the ‘singing’ revolutions sprang up across the whole area
in late eighties of the twentieth century. Paradoxically enough, the majoritarian aspect
of democracy fit well, in the states under consideration, with the earlier paradigms of
constitutional law and the system of law, with that only reservation that, before the
revolutions, here, majoritarianism was falsified. However, this majoritarian aspect of
democracy, if taken alone, does not fit so well with the new paradigm of constitutional
law and the constitution-centered paradigm of the system of law described above. The
latter two require that the concept of democracy acquires some additional quality, or
element. The will of majority, under certain conditions, may be ruinous for some mem-
bers of society and even suicidal for the whole society itself. Majoritarian democracy
may be self-destructive. Hence, for the sake of democracy itself, the majoritarian side of
democracy has to be complemented with the anti-majoritarian, i.e. constitutional, one.*
Constitutions of most Central and Eastern European states most of whom are not only
nominal but also real democracies (with whatever flaws they may have) provide for a
strong judicial constitutional review. Invalidation, in the course of this review, of acts of
legislative or executive branches is a manifestation of constitutional democracy, which
is anti-majoritarian. E.g., infringements upon rights of individuals or minorities, if made
by the will of the majority, could be eliminated only under constitutional democracy and
not majoritarianism. In theory, this is not new at all. However, it is rather new in such
political systems that have the long experience on being based not on law but on political
will alone. The idea of constitutional democracy able to defend itself against the self-
destruction by the majority and the new constitution-centered paradigm of the system
of law go together and complement each other. The system under rule of law could not
be built if any of these two cornerstones is missing.

7 The issue how constitution-centered paradigm of the national system of law lives with the law of the European
Union deserves special attention. It is not touched upon in this article.

8 I have expanded on this subject in: Kiiris, E. Constitutional Law in a Constitutional Democracy — A View from

the Constitutional Court of Lithuania, in Breitenmoser, S. et al. (eds.) Human Rights, Democracy and the Rule of
Law. Liber amicorum Luzius Wildhaber. Ziirich: Dike & Nomos, 2007.



PE3IOME

TaK Ha3bIBaEMbIX HOBBIX JIEMOKpaTHsx (ctpaHax LleHTpansHOl m BocTownoit

EBponbl) posib KOHCTUTYIIHOHHOI'O IIpaBa 3HAYMTENbHO M3MEHUJIach. B crarbe
YKa3bIBAa€TCs, YTO 3TO Pa3BUTHE CONPOBOKIAETCSI KOPEHHBIM U3MEHEHHUEM CaMOT0 BOC-
MPUATUSA KOHCTUTYLIMOHHOI'O IIPaBa, T.€. MapaJurMbl KOHCTUTYLIMOHHOTO npaBa. bonee
TOT'0, HECKOJIBKO HHYIO (popMy MpHOOPENIO MPEACTaBICHUE O CTPYKTYPE BCEil CUCTEMBI
npaBa. OCHOBHBIM MEXaHHM3MOM U KaTaJu3aTOpOM YHMOMSHYTHIX IMPeoOpa3oBaHUN sSB-
JSETCS CO37aHne U PyHKINOHUPOBAHKE CyIeOHOTO KOHCTHTYIIHOHHOTO KOHTPOJISL.

PaHbllle KOHCTUTYLIMOHHOE NIPAaBO BOCIIPMHUMAJIOCh KaK OJHA U3 oTpacieil mpasa,
“perynupytomas HanOoJiee BaKHbIC OOIIECTBEHHBIC OTHOIICHUS H “‘yCTaHABIIH-
BaroIasi OCHOBBI MOJIUTHYECKOH, SKOHOMUYECKOW U COLMANIbHOM cUcTeM”, “TIOPSIAO0K
(hopMHpOBaHHUS TOCYIapCTBEHHBIX OPraHOB M WX IOJHOMOYHS”’, “OCHOBHBIC TIpaBa,
CBOOOIBI M 00s13aHHOCTH I'pakaan’” U T.1. CAUTANOCh, YTO KaK U Jito0ast 0Tpaciip mpa-
Ba, OHO TaKXe UMEeEeT CBO ImpenMeT perynupoBanus. OIHAKO OTpaciu Mmpasa Mmoapas-
JEJISI0TCA 10 NMPEAMETY, PErYJIUPYEMOMY COBOKYIIHOCTBIO COOTBETCTBYIOLIUX HOPM
U IPUHITUIIOB, a HE 110 HEOIIPEICIICHHBIM KPHTEPUSIM “BaXKHOCTH  OOIIECCTBEHHBIX OT-
HOILICHUN UM “(PyHIaMEHTAJIBHOIO XapakTepa” Mmpas, CBOOO U 00A3aHHOCTEH I'pak-
naf. C TOYKHU 3pCHHS CHCTEMBI HCTOYHUKOB IIPaBa TakKe HE OBLIO pazsIudIuil MEXKIY
KOHCTUTYLIMOHHBIM IPAaBOM U IPYTHUMH OTpacisiMu npasa; KoncTutyuus Obliia THib
OJTHUM U3 UCTOYHUKOB KOHCTUTYIIMOHHOTO MTPaBa HapsA1y C 3aKOHAMH U MOJI3aKOHHBI-
MU akTaMH. B cucteMe yka3aHHBIX HCTOYHHKOB OTCYTCTBOBAJIN aKTHI O(HITHAILHO-
ro tonkoBanus Koncturyuuu. He 0110 mporeccyaibHbIX HJIM HHCTUTYIIMOHAJIBHBIX
MEXaHU3MOB, JIOMYCKAIOIIUX PACCMOTPEHNE KOHCTUTYLIHOHHOCTH 3aKOHOJIATEIbCTBA.
TakuMm 00pa3om, He CyIIECTBOBAJIO CyneOHOro ToiakoBanus Koncrurymuu. B orcyT-
CTBHE KOHCTUTYIIMOHHOTO KOHTPOJISI ¥ TOJKOBaHUSI KOHCTUTYLIMM KOHCTUTYITUOHHOE
MpaBo ObLIO CTATUYHBIM, HETHOKUM M HEPa3BUBAIOUIUMCS. XOTs CYIIHOCTh KOHCTH-
TYLUOHHOTO IpaBa OBICTPO U3MEHUIIACH C TPUHSITHEM HOBBIX KOHCTUTYIIHH U C CyIIe-
CTBEHHBIM M3MEHEHHEM JACHUCTBYIOLIUX, MOTPeOOBAIOCh BpeMs JJid IEePBbIX U3MEHEe-
HUI B YHACJIEJOBAHHOM OT MPOIIJIOr0 BOCIPUSATUH KOHCTUTYITHOHHOTO IIpaBa.

YupexJeHue U IesTeIbHOCTh KOHCTUTYLIMOHHBIX CYJIOB CIIOCOOCTBOBAJIH MTpeodpazo-
BAaHUIO TIAPATUT MBI KOHCTUTYIIMOHHOTO MIPaBa, YHACIEIOBAHHOTO OT SMOXH OTCYTCTBUS
KOHCTUTYIIMOHHOTO TIpaBocyAusi. V3Ha4ambHO KOHCTUTYIIMOHHBIE CYyJbl MOTJIH ydYa-
CTBOBAaTh B MPABOTBOPYECKOM IMPOLIECCE TOJIBKO B “HETATMBHOM™ CMBICIIE MTOCPEICTBOM
paccMOTpPEHUSI COOTBETCTBHS aKTOB OOBIYHOTO 3aKOHOZAATENbCTBA KOHCTHUTYIHMH Ha
OCHOBaHHWH MPEJICTABJIICHHBIX B Cy/1 OOpalieHuil. B 3Tol KeJb3eHCKON MOJIeTTH OHH ObLITH
“HeraTMBHBIMH 3aKOHO/IATENIIMH ™, HO CO BpEMEHEM MPEBPATUIIUCh B HEUTO OOJIbIIEE.
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CyneOHbI KOHCTUTYITHOHHBIM KOHTPOIIb IPEATIoaracT KOHCTHTYIIHOHHOE TOJIKOBA-
Hue. B crathe mpezacTaBisieTcss 1 000OCHOBBIBACTCS OTPULIATEIBHBIM TOIXOJ OTHOCH-
TCJIIBHO aGCTpaKTHOFO TOJIKOBAHU A KOHCTI/ITy]_II/II/I, HEC CBSA3aHHOTI'O C KaKI/IM—JII/I6O HpaBO—
BBIM CITOPOM (B TOM YHCIIE IT0 OOpAIICHUSIM OOIINX W CIICITHATH3HPOBAHHBIX CYJIOB).
D70, OJTHAKO, HEe 03HadaeT, YTo Koncturymonusiii Cy 1, ol TOIKOBAHUE ITOJI0XKE-
Huit KOHCTUTYIMM TOJIBKO B CTy4yae BOZHUKHOBEHHS TAKOH HEOOXOIUMOCTH B XOJIE pac-
CMOTPEHHSI KOHCTUTYITMOHHOCTH OCHApUBAEMOr0 aKTa OOBIYHOT'O 3aKOHOJATEIHLCTBA,
JIOJDKEH M30erath abCTpaKTHOTO, YUCTO TEOPETHIeCKOro o0ocHoBaHus. OH He J0KEH
JIeNaTh U HE JIeNaeT 3TOro. MHOrue KOHCTHTYIIMOHHBIE TIOJI0KEHUS HYKJIAIOTCS B a0-
CTPAaKTHOM TOJKOBaHHH. DTO HEU30ESKHO TAK)KE IIPH TOJKOBaHMYM KOHCTHTYIINHY 1O KOH-
KpeTHBIM sieramM. OHU SIBISFOTCS YaCThIO O(DUIIMAIBHON KOHCTUTYIIHOHHOW JIOKTPUHBI,
KOTOpasi IOMONHSET, 000ranaer u pacmupsieT kpatkue GopmynnpoBku KoHcTuTynuu.
“OdunuaibHas” 03HaYaeT BIACTHAS WJIM TOCIIOJCTBYIOMIAS U B 3TOM CMBICIIE OKOHYA-
TeabHast. Bce KOHCTUTYIMOHHBIE CYIbI POPMHUPYIOT OPHUIIHATEHY 0 KOHCTUTYIIHOHHY O
JOKTPHHY, TO €CTh JAIOT ToJKOBaHNWE KOHCTHTYIMU O€3 KOHKPETHBIX 00CTOSTEIHCTB
COOTBETCTBYIOIIMX JIeN (KaK TEOPETUYSCKUI KOMMeHTapHil kK KoHcTHTy 1IN N).

[IpuHLMI, COTIIACHO KOTOPOMY aHAJIOTHYHBIE JieJ1a JOJDKHBI Pa3pellaThesl OAMHAKO-
BBIM 00pa30oM (U4TO MpEeANoNaraeTcs MPUHLKUIIOM paBHOIIpaBus), TpedyeT obecreueHus
eIMHOOOPa3HOW M TIOCIIE/I0BATEIBHOM Cy/IeOHOM TPAKTUKH, YTO B 3HAUYUTEIBHON CTe-
IIEHU CBSI3aHO ¢ IpelckasyemMocTbio pemeHuii Koncturynuonnoro Cyna; nocieass
o0ecrieurBaeT MPaBOBYIO ONPEACIEHHOCTh U caMa SBIAETCS MPAaBOBOH LIEHHOCTHIO.
KoHcTutynmonHsle CyJibl OrpaHUYEHBl CBOMMHU MPEABIAYIIUMHI PEUIEHUSMH, TO €CTh
chopMyJIHpOBaHHON B HUX O(DHUITHATHLHONH KOHCTUTYIIMOHHOW TOKTpUHOM. Kak mpaBu-
JI0, KOHTUHEHTAaJIbHbIE TPABOBbIE CUCTEMbI OPUIIMAIBHO HE MPU3HAIOT NMPUHLHUII Stare
decisis, HO IPU3HAIOT 3HAUEHUE TIPUHLIMIA jurisprudence constante. Kak oTMedaeTcs,
OCHOBHOE Pa3JINYUe MEKTy HIMU COCTOUT B TOM, UTO B cIydae stare decisis OITHO pe-
LIEHHE Cy/a 10 KOHKPETHOMY BOIIPOCY CTAHOBUTCS 00s3aTENbHBIM MPELEIEHTOM KaK
JUTSL HUKECTOSIIIIUX CYJIOB, TaK U JIJIs CO3/IaBIIETO €ro Cy/Ja, B TO BpeMs Kak B cilydae
Jjurisprudence constante TOTBKO PSAI CyACOHBIX PEHICHUN IO KOHKPETHOMY BOIIPO-
Cy MOXKET MPUBECTH K (GOPMHPOBaHUIO TpeueneHTa. OIHAKO pa3iudus MEXIy stare
decisis W jurisprudence constante He HaJ0 MPEyBEIMYUBATH, TOCKOJIBKY KaK IMEpBOE,
TaK ¥ BTOPOE IPEAINOoJIaraeT, YTo, B KOHEUHOM HUTOI€, BhIpaKCHHAsl B PUMEHEHHOM
110 JIey MPaBOBOM aKTE BOJISI 3aKOHOAATEN S, IO CyTH, CTAHOBUTCS 3aBUCUMOU OT Cy-
JIeOHOM MPaKTUKH M OT MPEACTABIEHHOTO0 OOOCHOBAaHHMS, B KOTOPOM OBLIO YCTaHOB-
JICHO, KaKUM OBUIO €ro MpUMEHEHHE B KOHKPETHOM xene. Jurisprudence constante
MOXXHO paccMaTpuBaTh Kak yMEpPEeHHYI0 hopmy stare decisis u, HA000pOT, stare decisis
MOXXHO paccMaTpuBaTh Kak jurisprudence constante, COKpPaIIeHHBIH O OMHOTO pe-
meHns. B ciaydae cyaeOHOr0 KOHCTHTYIIMOHHOTO KOHTPOJS Takas yMepeHHast op-



Ma jurisprudence constante MeHee TIPEINOYTHTEIbHA, YeM OoJiee CHUIIbHAS, B paMKax
koTOpoil onHo pemenue Konctutynuonnoro Cyaa cTaHOBUTCS “‘o0eliaHHEM” OTHO-
CUTEJIBHO TOTO, 4TO B OyaymieM Oyzaer chopMupoBaHa Takasi cUcTeMa jurisprudence
constante, B paMKax KOTOPOU JTaHHOE TIEPBOE PEIIeHUE OyIeT HCIOIb30BaTHCS B Kaye-
CTBE KpaeyroibHoro kaMHs. FOpuanueckas cuiia pe3oroTUBHON YacTu perieHus Kon-
ctutynnonHoro Cyna o0palieHa B IponuIoe, B TO BpeMs KaKk MOTHBHPOBOYHAS YaCTh
HaIpaBJieHa Tak)Ke Ha OyIyIiee, Tak Kak OYeBUIHO, YTO OHA OyIeT OTSHIIMAIBFHO BOC-
MIPOU3BOJAUTHCS MPU pa3pelIeHUH MOCIeAYIoMuUX aei. JJoKTprHanbHble MpereleHThI
UTPAIOT 3HAYUTEIBHYIO POJIb, TAK KaK KOHCTUTYITHOHHBIC CY/Ibl OCHOBBIBAIOTCS HA HUX
IIPY PaCCMOTPEHUHU NOCIEAYIOUIMX JeJ1 (HECMOTPsl Ha cllydau HeIocjel10BaTesbHON
cynebHoil mpakTuku). IMeHHO Tak oOpa3yercs cuctema cyaeOHoi npaktuku Koncru-
TyruoHHoro Cyna u c(hopMyInpoBaHHON B HEH 0(HUIITHATBEHON KOHCTUTYIIMOHHON JTOK-
TpuHEL [Iporiecc popMHUpOBaHUS STOW CUCTEMBI HUKOTIA HE 3aKAHUYMBACTCS, TaK KaK
CyJ1eOHbBII KOHCTUTYIMOHHBIN KOHTPOJIb CaM SIBJISETCS TIOCTOSIHHBIM U HETPEPBIBHBIM
nporeccoM. PopmupoBanue npaktuku Koncruryrmonsoro Cyna mogo6HO KOpaty
— OHO OCYIIECTBIsIETCS “‘ciol 3a cioeM”. KOHCTUTYIMOHHBIE Cy/Ibl HE TOJBKO JIAI0T
ToJIKOBaHHME KOHCTUTYLMH, HO U NEPEOCMBICIUBAIOT CBOIO COOCTBEHHYIO JOKTPUHY
(4TO HE O3HAYAeT ee MOAM(PHUKAIIMIO); JaHHOE TIEPEOCMBICIICHUE CTAHOBUTCS DIIEMEH-
TOM KOHCTUTYLIMOHHOH 3BOJIIOLUHU. XOTS MHOTME TEOPUHU IpaBa HE MPENOCTaBISAIOT
opUIMAIBHON KOHCTUTYIIMOHHOW JOKTPUHE TAKOH K€ CTAaTyC, YTO U “OpUTHHAIBHO-
My~ KOHCTUTYIIMOHHOMY JIOKYMEHTY, OHa, TI0 CyTH, UMEET TOT )K€ CTaTyC B CHCTCME
mnpaBa. OTO CTaTyC KOHCTUTYLMOHHOIO IIpaBa, T.e. CTaTyc 3akperieHHoro B Koncru-
Tyuuu npasa. Takum 06pa3om, 1o CBOe I0puanYecKol cuiie ouLnaibHas KOHCTUTY-
[MOHHAS JOKTPHHA IPHOOPETACT TOT XKE CTATYC, UTO U “OPUTHHAJIBHBIN KOHCTUTYIIH-
OHHBIN 1OKyMeHT. KOHCTUTYLIUS - 3TO MpaBoOBas peajbHOCTh, COCTOALIAs HE TOJIBKO
U3 MOJIOKEHUH (OMpeeNieHHBIX MIJIM HEONPENEICHHbBIX) Ha3BAHHOTO “KOHCTUTYIHEH”
JOKYMEHTa, HO TaKXe M3 JOKTPHHAIBHBIX TOJOXKEHUN CyACOHBIX aKTOB, B KOTOPBIX
MIPEICTABIISETCS OPHUIINATHFHOE TOIKOBAHIE KOHCTHTYIIHOHHBIX ITOJIOKESHUH.

TakuMm 00pa3oM, KOHCTUTYIHOHHBIC CYIBI SIBISIIOTCS Ba)KHBIMH YYaCTHHKAMH
3aKOHOJA-TEJLHOTO Mpolecca B “NOSUTHUBHOM™ CMBICIIE, XOTs MEPBOHAYAIBHO JIOJIXK-
HBI OBLITM OBITH JTUIIb ““HETAaTUBHBIMU 3aKOHOAATENSIMU . OHH CO31aI0T OQUITHATIBHY IO
KOHCTUTYIIMOHHYIO JOKTPUHY, KOTOpasi, 10 CYTH, ABJIseTCs paciinpenueM KoHcTury-
LMK KaK TakoBoW. bojee Toro, ‘“3akoHOnaTeNnbHAs AESITENBHOCTH KOHCTHUTYIIMOHHBIX
CyJOB (IIpY YCIIOBHH, YTO OHH SIBIISIIOTCSI TIO-HACTOSINEMY HE3aBUCHMBIMK) HE Orpa-
HUYHBaeTcs HOPMHUPOBAHUEM ODHUITHAIEHON KOHCTUTYIIHOHHOH TOKTPUHBL, HO TAKXKe
OXBAaThIBAET OOBIYHOE 3aKOHOTBOPUECTBO. OHM BBICTYNAIOT B KAYECTBE ““TIOBUTUBHOTO
3aKOHOJATENs” B paMKaX UX COOCTBEHHOTO MPpaBa, XOTs M JOBOJIBHO CBOeOOpa3Horo. B
CTaThe 3aTParuBaIOTCsI HEKOTOPHIC aCTIEKTHI 3TOH NesITeNbHOCTH: (1) KOHCTHTYIHOHHAS
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JIOKTPHHA, 0COOCHHO BOCITPOHM3BOIAMIASCS U TIEPEOCMBICIIHBacMasi Ha CBOEH KOHKPET-
HOM OCHOBE, CTAaHOBUTCS IPEJCTABJICHUEM 3aKOHOJATEII0 OMpPEACIICHHBIX TpeOoBa-
HUW OTHOCHTEIIBHO KaK COJICpXKaHUsl BO3MOXHOTO OyAyIIEro 3aKOHOAATeIbCTBA, TaK
W Tpoliecca MpaBoTBOPYECTBA, KOTOPAs, TAKMM 00pa3oM, CO3JIa€T COOTBETCTBYIOIIHE
pamku aist Oymymiero 3akoHoTBopuecTBa; (II) KOHCTUTYIMOHHBIE CyJbl, MPU3HABAsI
MPABOBBIC aKThl KOHCTUTYIIMOHHBIMH, IO CYTH, ‘B TO3UTUBHOM CMBICIE” OAOOPSIOT
ux; (III) korna “HacTosimiee” 3HAYCHHWE HOPMBI SIBISETCS HEOJHO3HAYHBIM, HESCHBIM
WJIA HETIOHSITHBIM, KOHCTUTYITMOHHBIE CYyJIbl IPUIAIOT €l OHO YeTKoe 3Hadyenue, (1V)
c/IeNiaB 3TO, OHM MOTYT OIO0pUTH OocrmapuBaemoe mosiokeHue; (V) B HEKOTOPBIX CH-
CcTeMax KOHCTHUTYIIMOHHOTO MPAaBOCYANS KOHCTUTYIHOHHBIM CyJIaM TPEI0CTABIISIIOT-
Csl JIONOJIHUTEJIbHBIE MEXaHU3MBI “TIO3UTUBHOT'O 3aKOHOTBOPYECTBA , TAKHE KAK TPH-
3HAHUC ocnapI/IBaeme HpaBOBLIX AKTOB HeKOHCTI/ITyLlI/IOHHLIMI/I C ,Z[eﬁCTBHeM ex tunc,
HOJIHOMOYME OOSI3BIBATh “HACTOAIIEr0” 3aKOHOAATENS BOCIIOIHATH 3aKOHOAATEIbHBIE
MPOOEIIBl KK BOBMOXXHOCTH YCTAHOBJICHHS 00JIee TIO3/THETO CPOKA BCTYTIJICHUS TAKOTO
pemernst Koncturynnonnoro Cyza B CHILY, KOTOPOE MOXKET CO3AaTh MPOOEIT HITH Jake
BaKyyM B CHCTEME IIpaBa.

IIpexxHee BOCHpUATHE KOHCTUTYLHMOHHOIO IIpaBa IO HMHEPLMU MPOAOKHIO Cy-
LIECTBOBAHME II0CJIE CMEHBI pexkuMa B crpaHax llenTpanbHoll U BocTounoi EBpoIbl.
JomxHa OblJla HAKOMUTHCS oOmupHas cyneOHas mpaktuka Koncrutynuonnoro Cyna,
9TOOBI CTaJIO SICHO, YTO B ATON MapaJnTMe KOHCTUTYIIHOHHOTO IIpaBa OTCYTCTBYIOT He-
KOTOPBIE Ba)KHBIE MOMEHTBI, U UTO OHA 00ECLIeHUIa KOHCTUTYLUH, & TAK)KE, YTOOBI OHA
HaJaja croco0CTBOBAThH MPE0Opa-30BaHUIO CYIIECTBYIONIEH paHee MapaAurMbl. DTO HE
MIPOM30ILIIO0 OJHOBPEMEHHO B pa3aMuHbIX rocynapcTBax. Ho Tam, rae nmeno Mecto yka-
3aHHOE NPeoOpa30BaHKE, OHO OCYILECTBISIOCH aHAIOIMYHbIM 0Opa3om. HoBoil mapa-
JUTMe KOHCTUTYIIMOHHOTO IpaBa XapaKTEPHBI OMpeeNIeH-Hble 0COOEHHOCTH, KOTOPBIC
B COBOKYITHOCTH MO3BOJISIIOT TOBOPUTH O BOCIIPUATHH KOHCTHUTYLIHOHHOTO ITPaBa, MPSIMO
IPOTUBOMNOJIOKHOM paHee npeobnaaaromeMy: (I) KOHCTUTYIIUOHHOE NPaBO BOCIPUHU-
MaeTcst Kak cdepa mpaBa, HaXOASIIasIcs B OCTOSHHOM Pa3BUTHH ((KMBOE MTPABO) B CUITY
MOCTOSIHHOIO TOJKOBaHMs M NEPEOCMBICIEHHS B XOJE pa3pelleHHs] KOHCTUTYLHOHHO-
MpaBoBbIX cOpoB. OHO pa3BUBAETCS MO KaxXJA0MYy KOHKPETHOMY eIy M SIBISIETCS ca-
MoTreHepupyromuMcs cyAeOHbIM npaBoM; (11) koHCTUTYIIMOHHOE ITPaBo OObIIIE HE pac-
CMaTpHUBAETCS KaK OTPacib mpasa. OTpaciy MpaBa ABJIAIOTCS YAaCThIO JIHIIh 00BITHOTO,
TO €CTh NOJKOHCTUTYIIMOHHOTO IPaBa, ¥ pa3INyatoTCs HA OCHOBAHUU TOTO, KAKHE OTHO-
IICHUSI OHU PEryNIHPYIOT. KOHCTUTYIIMOHHOE TPaBO HE UMEET clenn(pUIECKUN TpeaMeT
pEryJIupoOBaHUs U HE SIBISETCS OTPACIIBIO MpaBa, OHO CKOPEE OXBATHIBAET BCE BOIPO-
Cbl, KOTOPbIE PErYJINPYIOTCS Pa3IMYHBIMHU OTPACIIIMHI OOBIYHOTO MPaBa, a TaKXke o0IIne
npuHIUIEL [10 permeHno KOHCTUTYITHOHHOTO 3aKOHO/IATEN sl HEKOTOPBIC HOPMBI pa3iny-
HBIX OTpacliell mpaBa MOAHATHI HA BBICIIUI YPOBEHb KOHCTUTYIIMOHHOI O IpaBa. Cienyer



OTMETHTB, UTO Pa3IU4ne KOHCTHTYIIMOHHOTO MpaBa OT APYTHX OTpaciell sBISCTCS HE
TOPU3OHTANBHBIM, a BepTHKaiIbHbIM; (III) B cucTeMe MCTOUHHMKOB KOHCTHTYLIHOHHOTO
npaBa MPU3HAETCS TAKOW MCTOYHHMK, KOTOPOMY MPAKTHYECKH HE TMPHUaBAJIOCh 3HAYC-
HUE W KOTOPBIA Jake HE paccMaTpUBajcs BOSMOKHBIM, a IMEHHO mpakTuka KoHcTu-
tynuonHoro Cyna, coneprkarias o(pHIHaIbHY0 KOHCTUTYIIHOHHYO JOKTpuHY. Kaxcioe
pewenne Koncturyuunonsnoro Cyza, B KOTOPOM TOJKYIOTCS U IPUMEHSIOTCS KOHCTUTY-
[IUOHHEIC TIOJIOKEHHUS, SIBIISICTCS ICTOYHUKOM KOHCTHUTYITHOHHOTO TIpaBa, M CONep KaHue
npaktuku Koncturyunonnoro Cyna npuaaeT HOBbIH acrekT KOHCTUTYLIMOHHOMY pery-
JTUPOBAHUIO, KOTOPOE PACKPhIBACTCS U MEPEOCMBICIIUBACTCS 110 KaXKIOMY KOHKPETHOMY
neny; (IV) cucrema MCTOYHUKOB KOHCTHTYIIHOHHOTO TIpaBa Pe3KO COKPATHiIach, U B Ha-
cTosiliee BpeMs (PaKTHUECKHU OXBAThIBAET TOJBKO “OPUTHHAJIBHBIN KOHCTUTYIIMOHHBIN
JOKYMCHT (C BHCCCHHBIMHU BIIOCJICACTBUU IONPpaBKaMu, €CJIN OHU BOO6HIC BHOCI/IHI/ICB) n
npaktuky Koncrurynnonaoro Cyna, conepkairyio opHIHaTbHYI0 KOHCTUTYIHOHHYIO
JOKTpHUHY; (V) KOHCTUTYLIHOHHOE ITPaBO HE UMEET MPO0esioB, OyAyUH BBICIIMM B CUCTE-
Me TpaBa, OHO “OXBaThIBaeT BCE CYMIECTBYIOIIEE OOBIYHOE MPABO. YTBEPK/ICHHE, YTO
B KOHCTHTYIIHOHHOM PETYIMPOBAHUH €CTh (MJIM MOTYT OBITH) IPOOETHI, 03HAYANIO OBI
MIPU3HAHUE TOTO, YTO CYLIECTBYIOT C(epbl YeJIOBEUECKON AeATeIbHOCTH U OOIIEeCTBEH-
HOH KM3HHU, KOTOPBIE MOTYT PETYIMPOBATHCS OOBIYHBIM IIPABOM B YCIIOBUSIX OTCYTCTBHUS
BO3MOYKHOCTH PacCMOTPEHHS KOHCTUTYIIHOHHOCTH TAHHOTO PeryIupoBaHms. HecMoTps
Ha BO3HMKHOBEHHE HOBBIX OTpacieil 00BIYHOTO MpaBa B pe3yJibTaTe MOsB-JICHUS HOBBIX
cdep yenoBeYecKon JeITeIbHOCTH, KOHCTUTYIIMOHHOE TIPaBO MPOJOIKAET OXBATHIBATH
yKa3aHHBIC BOIIPOCH, TaK KaK PEryIHPOBAaHHE TUX HOBBHIX cep Takke He TOKHO BHI-
XOIIUTH 3@ PAMKH BBIIICYTIOMSHYTBIX OOIIMX KOHCTUTYLUOHHBIX MOJIOKEHUH.

IIpeoOpazoBaHue mapagurMbl KOHCTUTYITHOHHOTO TIPaBa, BKI0Yasi CTPOr0e pa3rpaHu-
YeHHEe KOHCTUTYIIMOHHOTO M OOBIYHOTO TpaBa, PeCTPYKTYPUPOBAHUE CUCTEMBI HCTOY-
HHUKOB KOHCTUTYIIHOHHOTO TIPaBa, aKIIeHT Ha MMOCTOSTHHOE Pa3BUTHE KOHCTUTYIIHOHHOTO
MpaBa MoCPECTBOM KOHCTUTYITHOHHOTO MPABOCYAUS, YTO ABIACTCA TAK)KE MEXaHU3MOM
JUISl OCYILIECTBIIEHHUS! KOHCTUTYIIMOHHBIMHU CyJaMHU “NMO3UTUBHOIO 3aKOHOTBOPYECTBA
a Tak’Ke TaKO€ BOCHPHATHE KOHCTUTYIIMOHHOTO MIPaBa, B COOTBETCTBUH C KOTOPHIM OHO
HE MMeeT MPOOEeIIoB, YKa3bIBaeT TAKKE HAa MpeoOpa3oBaHUE BOCHPUSITUS BCEH BHYTPH-
rOCy/IapCTBEHHOW CHCTEMBI IpaBa, KOTOpasi B HACTOsIIIEE BPEMsI BOCIIPUHUMAETCS KaK
chokycHpoBaHHAsT Ha KOHCTUTYIMH. ClIeAyeT OTMETHTh TaK)Ke, YTO BaXKHBIM C TIOJIH-
TUYECKOW TOYKH 3PEHUsSI PE3yJbTaTOM ATOTO MpeoOpa3oBaHUs SIBISETCS HN3MEHEHHE
KOHIICTIIIUH JIEMOKPATHH: TIOMUMO MTPUHIIUTIA OOJBIIMHCTBA (KOTOPBII MOXKET CTaTh ca-
MOpPa3pyIIUTEIbHBIM, €CITH BOCTPHHUMAETCS ¢ a0COTFOTUCTCKOM TOYKH 3PEHU ), KOHIIETI-
Ul IGMOKPATHH MPUOOpEIia JONOTHUTEIHHOE Ka9eCTBO - KOHCTUTYIIHOHHBIN 3JIEMEHT.
[Ipu3HaHue akTOB 3aKOHOAATENHLHONW W MCHOJHUTEIBHON BIACTH HENEHCTBUTEIBHBIMU
B XOZIe Cy/IeOHOT0 KOHCTHTYIIMOHHOTO KOHTPOIIS SIBJISICTCS MPOSBIICHMEM KOHCTUTYITH-
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OHHOI IEMOKpaTHH, HAXOSMICHCS B IPOTHBOPEUHH C TIPUHITUIIOM OonmbImnHCTBA. Vnes
KOHCTUTYIIMOHHOH JJ€MOKPAaTUH, KOTOPas B COCTOSHUU 3aIIUTUTH ce0s OT caMopaspy-
HIMTEIILHOM IeSTEILHOCTH OOJIBIIMHCTBA, U HOBas C(POKyCHpOBaHHAS HA KOHCTHTYIIUU
rnapajgurma CUCTEMBI IIpaBa pa3BUBAIOTCSA COBMECTHO U JONOJIHSIOT pyT ApyTa.

ZUSAMMENFASSUNG

n den so genannten neuen Demokratien (Landern Mittel- und Osteuropas) hat sich

die Rolle des Verfassungsrechts betrachtlich verdndert. Im Beitrag wird darauf hin-
gewiesen, dass mit dieser Entwicklung eine radikale Anderung des Verstindnisses des
Verfassungsrechts, d. h. des Paradigmas des Verfassungsrechts, einhergeht. Mehr noch,
eine etwas andere Form hat die Vorstellung von der Struktur des ganzen Systems des
Rechts bekommen. Der Hauptmechanismus und Katalysator der erwdhnten Umwand-
lungen ist die Schaffung und das Funktionieren der gerichtlichen Verfassungskontrolle.

Frither wurde das Verfassungsrecht als ein Zweig des Rechts wahrgenommen, der die
wichtigsten gesellschaftlichen Verhiltnisse regelt und die Grundlagen des politischen,
6konomischen und sozialen Systems, die Ordnung der Bildung der staatlichen Organe
und ihre Befugnisse, die Grundrechte, Freiheiten und Pflichten der Biirger u. a. festsetzt.
Man war der Meinung, dass es wie auch jeder andere Zweig des Rechts seinen Rege-
lungsgegenstand hat. Aber die Zweige des Rechts werden nach dem Gegenstand einge-
teilt, der durch die Gesamtheit entsprechender Normen und Grundsétze und nicht nach
unbestimmten Kriterien der «Wichtigkeit» der gesellschaftlichen Verhéltnisse oder des
«fundamentalen Charakters» der Rechte, Freiheiten und Pflichten der Biirger geregelt
wird. Unter dem Aspekt des Systems der Rechtsquellen wurde ebenfalls nicht zwischen
dem Verfassungsrecht und den anderen Zweigen des Rechts unterschieden; die Verfas-
sung war nur eine Quelle des Verfassungsrechts neben Gesetzen und untergesetzlichen
Akten. Im System der erwidhnten Quellen fehlten Akte der offiziellen Auslegung der
Verfassung. Es gab keine prozessualen oder institutionellen Mechanismen, die die Prii-
fung der VerfassungsméBigkeit der Gesetzgebung zulassen konnten. Es gab also keine
gerichtliche Auslegung der Verfassung. Als es keine Verfassungskontrolle und Ausle-
gung der Verfassung gab, war das Verfassungsrecht statisch, inflexibel und entwickelte
sich nicht. Das Wesen des Verfassungsrechts hat sich zwar mit der Verabschiedung neu-
er Verfassungen und wesentlichen Anderungen der bestehenden Verfassungen schnell
verdndert, aber es hat gedauert, bis in dem von der Vergangenheit geerbten Verstdandnis
des Verfassungsrechts erste Anderungen eintraten.

Die Einrichtung und Tétigkeit der Verfassungsgerichte forderten die Umwandlung



des Paradigmas des Verfassungsgerichts, das von der Epoche der fehlenden Verfas-
sungsgerichtsbarkeit geerbt war. Die Verfassungsgerichte konnten zuerst an dem Pro-
zess der Rechtschopfung nur im “negativen” Sinn teilnehmen, indem sie auf Grund der
eingereichten Gesuche die Akte der einfachen Gesetzgebung auf ihre Ubereinstimmung
mit der Verfassung hin priiften. In diesem kelsenschen Modell waren die Verfassungs-
gerichte “negative Gesetzgeber”, mit der Zeit wurden sie indes zu etwas mehr.

Die gerichtliche Verfassungskontrolle setzt eine Auslegung der Verfassung voraus.
Im Beitrag wird eine negative Einstellung zur abstrakten Auslegung der Verfassung, die
mit keinem Rechtsstreit verbunden ist (u. a. auf Grund der Vorlagen der Gerichte all-
gemeiner Gerichtsbarkeit oder der spezialisierten Gerichte), an den Tag gelegt und be-
griindet. Dies bedeutet aber nicht, dass das Verfassungsgericht, das die Bestimmungen
der Verfassung nur wihrend der Priifung der VerfassungsmaBigkeit des angefochtenen
Akts der einfachen Gesetzgebung auslegt, eine abstrakte, rein theoretische Begriindung
vermeiden soll. Es soll es nicht tun und tut es nicht. Viele Bestimmungen der Verfas-
sung bediirfen einer abstrakten Auslegung. Die Formulierung allgemeiner Verfassungs-
grundsétze ist ein Ergebnis der Abstraktion in der Auslegung der Verfassung, die auch
bei der Auslegung der Verfassung in konkreten Sachen unvermeidlich ist. Sie sind ein
Teil der offiziellen Verfassungsdoktrin, der die kurzen Formulierungen der Verfassung
bereichert und erweitert,. Mit «offiziell» ist «vorherrschend» und in diesem Sinne «end-
giiltig» gemeint. Alle Verfassungsgerichte formieren die offizielle Verfassungsdoktrin,
d. h. sie liefern eine Auslegung der Verfassung ohne konkrete Umsténde der betreffen-
den Sachen (als ein theoretischer Kommentar zur Verfassung).

Der Grundsatz, nach dem {iiber dhnliche Sachen gleiche Entscheidungen zu treffen
sind (dies setzt der Grundsatz der Gleichberechtigung voraus), erfordert die Sicher-
stellung einer einheitlichen und konsequenten Rechtsprechung, was in betrachtlichem
MalBe mit der Vorhersehbarkeit der Entscheidungen des Verfassungsgerichts zusam-
menhéingt; diese Vorhersehbarkeit sichert die rechtliche Bestimmtheit und sie ist selbst
ein rechtlicher Wert. Die Verfassungsgerichte sind an ihre fritheren Entscheidungen, d.
h. an die in diesen formulierte offizielle Verfassungsdoktrin, gebunden.

In der Regel anerkennen die kontinentalen Rechtssysteme den Grundsatz stare decisis
offiziell nicht, aber die Bedeutung des Grundsatzes jurisprudence constante wird aner-
kannt. Im Beitrag wird festgestellt, dass der Grundunterschied zwischen diesen darin
besteht, dass im Falle von stare decisis eine Entscheidung des Gerichts iiber eine kon-
krete Frage zu einer verbindlichen Pridzedenzentscheidung fiir sowohl untergeordnete
Gerichte als auch das erlassende Gericht wird, wahrend im Falle von jurisprudence con-
stante nur eine Reihe gerichtlicher Entscheidungen iiber eine konkrete Frage zur Entste-
hung einer Prazedenzentscheidung fithren kann. Allerdings sollte man die Unterschiede
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zwischen stare decisis und jurisprudence constante nicht iibertreiben, denn die beiden
Grundsitze setzen voraus, dass der Wille des Gesetzgebers, der in dem Rechtsakt iiber
die Sache zum Ausdruck gekommen ist, letzten Endes in Abhidngigkeit von der Recht-
sprechung und der Begriindung gerit, in der festgestellt wird, wie dieser Rechtsakt auf
die konkrete Sache angewandt worden ist. Jurisprudence constante kann man eine mo-
derate Form von stare decisis und stare decisis ldsst sich umgekehrt als auf eine Ent-
scheidung reduzierte jurisprudence constante betrachten. Im Falle einer gerichtlichen
Verfassungskontrolle ist einer solchen moderaten Form der jurisprudence constante
eine starkere vorzuziehen, in deren Rahmen die Entscheidung des Verfassungsgerichts
zu einem «Versprechen» wird, in der Zukunft ein solches System der jurisprudence
constante zu formieren, in deren Rahmen diese erste Entscheidung als Ausgangspunkt
benutzt wird. Die juristische Kraft des Tenors der Entscheidung des Verfassungsge-
richts ist in die Vergangenheit, die der Begriindung aber auch in die Zukunft gerichtet,
denn es liegt auf der Hand, dass sie bei der Entscheidung iiber spétere Félle potentiell
reproduziert wird. Die doktrinellen Prizedenzentscheidungen spielen eine bedeutende
Rolle, denn die Verfassungsgerichte gehen von ihnen bei der Verhandlung spéterer Félle
aus (trotz der Falle einer inkonsequenten Rechtsprechung). Gerade so entsteht das Sys-
tem der Rechtsprechung des Verfassungsgerichts und der darin formulierten offiziellen
Verfassungsdoktrin. Der Prozess der Herausbildung dieses Systems hat kein Ende, weil
die gerichtliche Verfassungskontrolle selbst ein fortwahrender und ununterbrochener
Prozess ist. Die Herausbildung der Rechtsprechung des Verfassungsgerichts kann mit
einer Koralle verglichen werden: Sie erfolgt nimlich “schichtweise”. Die Verfassungs-
gerichte legen die Verfassung nicht lediglich aus, sie geben ihrer eigenen Doktrin ei-
nen neuen Sinn (was indes keine Modifizierung bedeutet); diese neue Sinngebung wird
zu einem Element der Verfassungsevolution. Zahlreiche Theorien des Rechts rdumen
zwar der offiziellen Verfassungsdoktrin nicht den gleichen Status ein wie dem “origini-
ren” Verfassungsdokument, aber sie hat im Grunde den gleichen Status im System des
Rechts. Es ist der Status des Verfassungsrechts, d. i. der Status eines in der Verfassung
verankerten Rechts. Somit erlangt die offizielle Verfassungsdoktrin den gleichen Status
wie das “origindre” Verfassungsdokument. Bei der Verfassung handelt es sich um eine
rechtliche Realitét, die nicht allein aus den (bestimmten oder unbestimmten) Vorschrif-
ten des als ”Verfassung” bezeichneten Dokuments besteht, sonder auch aus doktrinellen
Sédtzen der Gerichtsakte, in denen eine offizielle Auslegung der Verfassungsvorschrif-
ten zum Ausdruck kommt.

Die Verfassungsgerichte sind also wichtige Teilnehmer am Gesetzgebungsprozess im
«positiven» Sinn, obwohl sie urspriinglich als «negative Gesetzgeber» gedacht waren.
Sie schaffen die offizielle Verfassungsdoktrin, die im Grunde eine Erweiterung der Ver-
fassung als solcher ist. Vielmehr, die «gesetzgeberische Tatigkeit» der Verfassungsge-



richte (wenn sie wirklich unabhéngig sind) beschrinkt sich nicht auf die Formierung
der offiziellen Verfassungsdoktrin, sie erfasst, auch die einfache Rechtsschopfung. Sie
handeln als «positive Gesetzgeber» im Rahmen ihres eigenen Rechts, aber es ist ein
ziemlich eigenartiger Gesetzeber. Im Beitrag werden einige Aspekte dieser Téatigkeit
behandelt: (I) Die Verfassungsdoktrin, die sich reproduziert und auf ihrer konkreten
Grundlage einen neuen Sinn erhdlt, stellt bestimmte Anforderungen hinsichtlich des
Inhalts der moglichen zukiinftigen Gesetzgebung und des Prozesses der Rechtssetzung
an den Gesetzgeber und schafft dadurch den Rahmen fiir die spatere Rechtssetzung; (11)
indem sie die Rechtsakte fiir verfassungsméBig erklaren, billigen sie die Verfassungs-
gerichte im “positiven Sinn”; (I11) wenn die “echte” Bedeutung einer Norm nicht ein-
deutig, unklar oder missverstiandlich ist, geben ihr die Verfassungsgerichte eine genaue
Bedeutung; (IV) indem sie es gemacht haben, konnen sie die angefochtene Vorschrift
billigen; (V) in einigen Systemen der Verfassungsgerichtsbarkeit werden den Verfas-
sungsgerichten zusitzliche Mechanismen der “positiven Gesetzgebung” bereitgestellt,
dazu gehoren die Feststellung, dass die angefochtenen Rechtsakte ex tunc verfassungs-
widrig sind; die Befugnis, den “echten” Gesetzgeber zur Ausfiillung der Liicken in der
Gesetzgebung zu verpflichten; die Moglichkeit, eine spétere Frist des In-Kraft-Tretens
einer solchen Entscheidung des Verfassungsgerichts vorzusehen, die eine Liicke oder
sogar ein Vakuum im System des Rechts schaffen kann.

Die frithere Auffassung des Verfassungsrechts bestand nach dem Regimewechsel in
den mittel- und osteuropiischen Staaten aus Gewohnheit fort. Es musste eine umfangrei-
che Rechtsprechung des Verfassungsgerichts zustande kommen, damit Klarheit entstehen
konnte, dass in diesem Paradigma des Verfassungsrechts bestimmte wichtige Momente
fehlten, wodurch die Verfassungen entwertet werden, und damit die Umwandlung des
frither bestehenden Paradigmas vorankommen konnte. Das ist in verschiedenen Staa-
ten zu unterschiedlichen Zeiten geschehen. Aber iiberall, wo diese Umwandlung eintrat,
erfolgte sie in der gleichen Weise. Das neue Paradigma des Verfassungsrechts zeichnet
sich durch bestimmte Besonderheiten aus, deren Gesamtheit die Behauptung zulidsst,
dass das jetzige Verstindnis des Verfassungsrechts im direkten Gegensatz zu dem frii-
her herrschenden steht: (I) Das Verfassungsrecht wird als ein Bereich des Rechts ver-
standen, der sich wegen standiger Auslegung wéhrend der Entscheidungsfindung iiber
verfassungsrechtliche Streitigkeiten stets fortentwickelt (lebendes Recht). Es entwickelt
sich in Verhandlungen wegen konkreter Sachen und ist ein gerichtliches Recht, das sich
selbst generiert. (II) Das Verfassungsrecht wird nicht mehr als ein Rechtszweig betrach-
tet. Die Rechtszweige sind nur ein Teil des einfachen, d. i. unterkonstitutionellen Rechts
und werden nach der Art der geregelten Verhiltnisse unterschieden. Das Verfassungs-
recht hat keinen spezifischen Regelungsgegenstand und es ist kein Rechtszweig, sondern
es erfasst alle Fragen, die durch unterschiedliche Zweige des einfachen Rechts geregelt
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werden, und allgemeine Grundsétze. Durch die Entscheidung des Verfassungsgebers in
einige Normen verschiedener Rechtszweige auf die oberste Ebene des Verfassungsrechts
erhoben worden. Es ist zu erwihnen, dass der Unterschied zwischen dem Verfassungs-
recht und den anderen Zweigen des Rechts nicht horizontaler, sondern vertikaler Natur
ist. (IIT) Im System der Quellen des Verfassungsrechts wird eine Quelle anerkannt, der
praktisch keine Bedeutung beigemessen wurde, die nicht einmal als eine mogliche Quel-
le angesehen wurde — gemeint ist die Rechtsprechung des Verfassungsgerichts, die die
offizielle Verfassungsdoktrin beinhaltet. Jede Entscheidung des Verfassungsgerichts, in
der Verfassungsvorschriften ausgelegt und angewandt werden, ist eine Quelle des Ver-
fassungsrechts, und der Inhalt der Praxis des Verfassungsgerichts verleiht der konstituti-
onellen Regelung, die in jedem konkreten Fall aufgedeckt und gedeutet wird, einen neu-
en Aspekt. (IV) Das System der Quellen des Verfassungsrechts hat sich abrupt reduziert
und erfasst derzeit faktisch nur das «originire» Verfassungsdokument (mit den spiter
vorgenommenen Anderungen, wenn es solche gegeben hat) und die Rechtsprechung des
Verfassungsgerichts, die die offizielle Verfassungsdoktrin beinhaltet. (V) Das Verfas-
sungsrecht hat keine Liicken, als das oberste Recht im System der Rechte «erfasst» es das
ganze geltende einfache Recht. Die Behauptung, die Verfassungsregelung weise Liicken
auf (oder konnte sie aufweisen), wiirde bedeuten, dass anerkannt wird, dass es Bereiche
der menschlichen Téatigkeit und des gesellschaftlichen Lebens gibt, die durch das einfache
Recht geregelt werden konnen, da es keine Mdoglichkeit gibt, die VerfassungsméBigkeit
der betreffenden Regelung zu priifen. Trotz der Entstehung neuer Zweige des einfachen
Rechts im Ergebnis der Existenz neuer Bereiche der menschlichen Tatigkeit werden die
erwéahnten Fragen vom Verfassungsrecht nach wie vor erfasst, denn die Regelung dieser
neuen Bereiche darf ebenfalls nicht aus dem Rahmen der oben erwéhnten allgemeinen
Verfassungsvorschriften hinausgehen.

Die Umwandlung des Paradigmas des Verfassungsrechts, einschlieBlich der strengen
Unterscheidung zwischen dem Verfassungsrecht und dem einfachen Recht, die Restruk-
turierung des Systems der Quellen des Verfassungsrechts, setzen den Akzent auf die
stindige Fortentwicklung des Verfassungsrechts mittels der Verfassungsgerichtsbar-
keit, was ebenfalls ein Mechanismus fiir die Ausiibung einer «positiven Rechtssetzungy»
durch die Verfassungsgerichte ist; auch ein solches Verstidndnis des Verfassungsrechts,
wonach dieses keine Liicken aufweist, weist auf die Umwandlung des Versténdnisses
des ganzen innerstaatlichen Systems des Rechts hin, das gegenwirtig als auf Verfassung
fokussiert aufgefasst wird. Es ist ebenfalls zu erwihnen, dass ein unter dem politischen
Gesichtspinkt wichtiges Ergebnis dieser Umwandlungen der geédnderten Konzeption
der Demokratie besteht: Neben dem Mehrheitsprinzip (das selbstzerstorerisch werden
kann, wenn es absolutistisch verstanden wird) hat die Konzeption der Demokratie heute
eine weitere Eigenschaft: eine konstitutionelles Element. Die im Ergebnis der gerichtli-



chen Verfassungskontrolle festgestellte Ungiiltigkeit der Akte der gesetzgebenden und
vollziehenden Gewalt ist eine Erscheinungsform der konstitutionellen Demokratie, die
im Widerspruch zum Mehrheitsprinzip steht. Die Idee der konstitutionellen Demokra-
tie, die im Stande ist, sich gegen das selbstzerstorerische Handeln der Mehrheit zu ver-
teidigen, und das neue auf Verfassung fokussierte Paradigma des Systems des Rechts
entwickeln sich nebeneinander und sie ergéinzen sich.

RESUME

ans les nouvelles démocraties (pays d’Europe centrale et orientale) le role du

droit constitutionnel a considérablement changé. L’article souligne que cette évo-
lution s’accompagne d’un changement radical de la perception du droit constitutionnel,
c’est-a-dire, du paradigme du droit constitutionnel. Par ailleurs, la représentation de la
structure de I’ensemble du systéme de droit a acquis une autre forme. La mise en place
et le fonctionnement du contréle judiciaire constitutionnel est le mécanisme de base et
le catalyseur des changements susmentionnés.

Auparavant, le droit constitutionnel était pergu comme 1’'une des branches du droit,
«celle qui réglemente les relations publiques les plus importantes» et «qui établit le cadre
des systémes politique, économique et socialy, « ...I'ordre de la formation des organes
de I’Etat et de leurs pouvoirsy, «les droits, les libertés fondamentaux et les devoirs des
citoyensy» etc. Il était considéré que, comme toute branche du droit, celle-ci a aussi son
objet de réglementation. Cependant, les branches du droit sont subdivisées selon I'objet
réglementé par I'ensemble de normes et de principes, et non sur critére vague de «I’im-
portance» des relations sociales ou de la «nature fondamentale» des droits, des libertés
et des devoirs des citoyens. Du point de vue du systéme des sources du droit il n’y avait
pas non plus de distinction entre le droit constitutionnel et les autres branches du droit :
la Constitution n’a été que I'une des sources du droit constitutionnel, au méme titre que
les lois et les actes réglementaires. Les actes d’interprétation officielle de la Constitution
n’ont pas fait partie du systeme des sources susmentionnées. Les mécanismes procédu-
raux ou institutionnels permettant I’examen de la constitutionnalité de la Iégislation n’ont
pas été mis en disposition. Ainsi, il n’y avait pas d’interprétation judiciaire de la Consti-
tution. En I’absence du controle constitutionnel et de I'interprétation de la Constitution,
le droit constitutionnel était statique, rigide et ne se développait pas. Bien que I’essence
du droit constitutionnel ait été rapidement modifiée avec I’adoption de nouvelles consti-
tutions et 'amendement considérable des constitutions existantes, il a fallu du temps pour
les premicres conversions dans la perception du droit constitutionnel hérité du passé.
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La mise en place et le fonctionnement des cours constitutionnelles ont contribué a la
transformation du paradigme du droit constitutionnel, hérité de I’ére d’absence de la jus-
tice constitutionnelle. Initialement, les cours constitutionnelles ne pouvaient participer
au processus législatif que dans le sens «négatif» a travers I’examen de la conformité des
actes ordinaires de la législation a la Constitution sur base des recours soumis a la Cour.
Dans ce modele Kelsenien les cours se présentaient comme «des législateurs négatifsy,
mais avec le temps, elles se sont transformées en quelque chose de plus.

Le contrdle constitutionnel judiciaire suppose une interprétation constitutionnelle.
Larticle présente et justifie I'approche négative concernant I'interprétation abstraite de
la Constitution qui ne soit pas associée a un litige juridique (y compris les recours des
tribunaux de compétence générale et spécialisée). Toutefois, cela ne signifie pas que
la Cour constitutionnelle qui ne donne I'interprétation des dispositions de la Constitu-
tion qu’en cas de nécessité lors de I'examen de la constitutionnalité de I’acte contesté
de la Iégislation ordinaire, doit éviter d’en donner des fondements abstraits, purement
théoriques. Elle n’est pas tenue de le faire et ne le fait pas. Beaucoup de dispositions
constitutionnelles ont besoin d’une interprétation abstraite. La formulation des princi-
pes constitutionnels généraux est une conséquence inévitable d’abstraction de I'inter-
prétation constitutionnelle, aussi inévitable que I'interprétation de la Constitution lors
des cas concrets. IIs font partie de la doctrine constitutionnelle officielle qui compléte,
enrichit et élargit les formulations laconiques de la Constitution. «Officielle» signifie
dominante ou reignante, et en ce sens, définitive. Toutes les cours constitutionnelles
forment une doctrine constitutionnelle officielle, c¢’est-a-dire, donnent une interprétation
de la Constitution en dehors des circonstances concrétes des cas (sous forme du com-
mentaire théorique a la Constitution).

Le principe conformément auquel les cas similaires sont résolus de la méme manicre
(ce qu’est supposé par le principe d’égalité), nécessite la mise a disposition d’une prati-
que judiciaire uniforme et cohérente qui est en grande partie due a la prévisibilité des
décisions de la Cour constitutionnelle: ladite pratique assure la détermination juridique
et est, en elle-méme, une valeur juridique. Les cours constitutionnelles sont limitées par
leurs décisions précédentes, c’est-a-dire, par la doctrine constitutionnelle officielle sti-
pulée dans lesdites décisions. En régle générale, les systémes juridiques continentaux ne
reconnaissent pas officiellement le principe de stare décisis, mais reconnaissent I'impor-
tance du principe de la jurisprudence constante. La différence principale entre les deux
consiste en ce que dans le cas de stare decisis la décision de la Cour concernant un cas
concret devient un précédent obligatoire pour les tribunaux inférieurs et pour la Cour
qui I’a adoptée, tandis que dans le cas de jurisprudence constante le précédent n’est for-
mulé que si un certain nombre de décisions est adopté sur un cas concret. La différence
entre stare decisis et jurisprudence constante ne doit pas étre exagérée, puisque dans les



deux cas la volonté du Iégislateur qui est exprimée dans I’acte juridique appliqué au cas,
en fait est dépendante de la pratique judiciaire et du fondement de I’examen ou il a été
constaté son application dans le cas concret. La jurisprudence constante peut étre consi-
dérée comme la forme modérée du stare decisis et, inversement, stare decisis peut étre
considéré comme jurisprudence constante, réduite a une seule décision. Dans le cas du
contrdle constitutionnel judiciaire cette forme modérée de la jurisprudence constante est
moins préférable que la forme plus imposante, dans le cadre de laquelle la décision de la
Cour constitutionnelle devient une «promesse» qu’en avenir se formera un tel systeme
de jurisprudence constante dans lequel la pierre angulaire sera cette premiere décision.
La validité juridique du dispositif de la décision de la Cour constitutionnelle s’est tour-
née vers le passé, tandis que son fondement vise également I’avenir, car il est évident
qu’il sera potentiellement réutilisé lors des décisions concernant les cas ultérieurs. Les
précédents doctrinaux jouent un réle important, puisque les cours constitutionnels se
basent sur eux dans des affaires subséquentes (malgré les cas de la pratique judiciaire
incompatible). C’est ainsi qu’est formé le systéme de la pratique judiciaire de la Cour
constitutionnelle et de la doctrine constitutionnelle officielle formulée dans cette prati-
que. Le processus de formation du systéme n’a pas de fin, car le contrdle constitutionnel
en lui-méme est un processus constant et permanent. La formation de la pratique de la
Cour constitutionnelle ressemble a la formation d un corail - elle se fait «couche aprés
couche». Les Cours constitutionnelles donnent non seulement une interprétation de la
Constitution, mais repensent leur propre doctrine (qui ne veut pas dire une modification):
cette réinterprétation fait partie de I’évolution constitutionnelle. Bien que de nombreuses
théories du droit n’accordent pas a la doctrine constitutionnelle officielle le méme statut
qu’au document constitutionnel «originaly, elle a en effet le méme statut dans le systeme
de droit. C’est le statut du droit constitutionnel, ¢’est-a-dire, le statut du droit défini dans
la Constitution. Ainsi, par sa validité officielle la doctrine constitutionnelle acquiert le
meéme statut que le document constitutionnel «originaly. La Constitution est une réalité
juridique, composée non seulement des dispositions (définies ou non-définies) du docu-
ment intitulé «Constitution», mais aussi des dispositions doctrinales des actes judiciai-
res, donnant 'interprétation officielle des dispositions constitutionnelles.

Ainsi, les cours constitutionnelles sont des acteurs importants dans le processus légis-
latif, dans le sens «positify, bien qu’a I’origine elles ne fussent que des «législateurs né-
gatifsy. Elles créent la doctrine constitutionnelle officielle qui, en fait, est une extension
de la Constitution elle-méme. En outre, «I’activité législative» des cours constitutionnel-
les (2 condition qu’elles soient réellement indépendantes) ne se limite pas a la formation
de la doctrine constitutionnelle officielle, mais couvre également la législation (création
de loi) ordinaire. Elles agissent comme «législateur positif» dans le cadre de leur pro-
pre droit qui a des particularités considérables. Larticle traite de certains aspects de
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cette activité: (I) la doctrine constitutionnelle, particuliérement celle qui est répliquée et
repensée sur une base concréte, établie des exigences au Iégislateur de certaines concer-
nant le contenu d’une éventuelle 1égislation future et le processus de la création de droit,
ce qui crée un cadre pour la Iégislation future, (II) les cours constitutionnelles recon-
naissant les actes juridiques comme €tant de nature constitutionnelle, en fait, les approu-
vent «dans un sens positif »; (III) lorsque la valeur «réelle» de la norme est ambigiie,
imprécise ou confuse, les cours constitutionnelles lui apportent une seule signification
précise, (IV), en faisant cela, elles peuvent approuver la disposition contestée; (V) dans
certains systémes de la justice constitutionnelle les cours constitutionnelles disposent
de mécanismes supplémentaires de «la Iégislation positivey, telles que la reconnaissance
des actes contestés comme inconstitutionnels avec ’effet ex tunc (rétroactif), la com-
pétence d’obligation du Iégislateur a combler les lacunes législatives ou la possibilité de
retarder ’échéance d’entrée en vigueur d’une telle décision de la Cour constitutionnelle
qui puisse créer une lacune ou méme un vide dans le systéme de droit.

L’ancienne perception du droit constitutionnel a continué par inertie son existence
apres le changement du régime en Europe Centrale et Orientale. Une vaste jurispru-
dence de la Cour constitutionnelle s’¢tait accumulée pour qu’il soit clair que dans ce
paradigme du droit constitutionnel manque quelques points importants et qu’il a érodé
les constitutions pour qu’il commence a contribuer a la transformation du paradigme
préexistant. Ceci n’a pas eu lieu en méme temps dans différents pays. Mais la ou il y a
eu cette transformation, elle a été réalisée d’une maniére analogique. Le nouveau pa-
radigme du droit constitutionnel se caractérise par certaines caractéristiques qui, dans
leur combinaison, nous permettent de parler d’une perception du droit constitutionnel,
contraire a celle qui existait auparavant: (I) le droit constitutionnel est per¢u comme un
domaine du droit, qui est en évolution constante (droit vivant) en raison de I'interpréta-
tion constante et de la réinterprétation lors des résolutions des litiges constitutionnels
et juridiques. Il se développe lors de chaque cas concret et est un droit judiciaire auto-
générant, (II) le droit constitutionnel n’est plus considérée comme une branche du droit.
Les branches du droit ne sont qu’une partie du droit sus-constitutionnel, et difféerent en
fonction du genre des relations qu’ils régulent. Le droit constitutionnel n’a pas d’objet
spécifique de réglementation et n’est pas une branche du droit, mais il englobe plutot
toutes les questions qui sont réglementées par les diverses branches du droit et les prin-
cipes généraux. Selon la décision du législateur constitutionnel, certaines dispositions
des branches du droit sont soulevées au plus haut niveau du droit constitutionnel. Il
convient de noter que la différence entre le droits constitutionnel des autres droits n’est
pas horizontale, elle est verticale; (I11) dans le systéme des sources du droit constitu-
tionnel est reconnue une telle source qui n’avait pratiquement aucune valeur auparavant
et qui n’a méme pas été considérée comme une source potentielle, a savoir la pratique



de la Cour constitutionnelle qui contient la doctrine constitutionnelle officielle. Toute
décision de la Cour constitutionnelle, qui interpréte et applique les dispositions de la
Constitution, est une source du droit constitutionnel et le contenu de la pratique de la
Cour constitutionnelle donne une nouvelle dimension a la réglementation constitution-
nelle qui se développe au travers de chaque cas concret, (IV) le systéme des sources du
droit constitutionnel a fortement diminué et désormais ne couvre réellement que le do-
cument «original» constitutionnel (avec les amendements postérieurs si, le cas échéant,
ceux-ci ont été effectués) et la pratique judiciaire de la Cour constitutionnelle, contenant
la doctrine constitutionnelle officielle; (V) le droit constitutionnel n’a pas de lacunes,
étant le plus élevé dans le systéme juridique, il «couvre» tout droit ordinaire existant.
L’affirmation selon laquelle dans la réglementation constitutionnelle existent (ou peu-
vent exister) des lacunes serait égale a la reconnaissance du fait qu’il existe des domai-
nes de I’activité humaine et de la vie sociale qui peuvent étre réglés par le droit ordinaire
en I’absence de la possibilité d’examiner la constitutionnalité d une telle réglementation.
Malgré I’émergence de nouvelles branches du droit ordinaire qui résulte de ’émergence
de nouvelles sphéres de I’activité humaine, le droit constitutionnel continue de couvrir
ces questions puisque la réglementation de ces nouvelles sphéres ne doit pas dépasser les
dispositions constitutionnelles générales.

La transformation du paradigme du droit constitutionnel, y compris la séparation
stricte du droit constitutionnel et du droit ordinaire, la réglementation du systéme des
sources de droit constitutionnel, I’ intensité du développement continu du droit consti-
tutionnel au travers de la justice constitutionnelle qui prévoit le mécanisme de la mise
en ceuvre par les cours constitutionnelles de «la législation positive, ainsi qu’une telle
perception du droit constitutionnel, selon laquelle il n’a pas de lacunes, ce que démontre
la transformation de la perception de ’ensemble du systéme de droit interne qui est ac-
tuellement percu comme étant fixé sur la constitution.

Il convient également de noter que du point de vue politique, le résultat le plus im-
portant de cette transformation est le changement du concept de la démocratie: outre le
principe de la majorité (qui peut étre autodestructeur lorsqu’il est percu du point de vue
absolutiste), le concept de démocratie a acquis une qualité supplémentaire - I’élément
constitutionnel. L’annulation des actes émis par les pouvoirs Iégislatif et exécutif lors du
contrdle constitutionnel judiciaire est la manifestation d’'une démocratie constitution-
nelle qui est en contradiction avec le principe de la majorité. L'idée d’une démocratie
constitutionnelle qui est capable de se protéger contre I’activité autodestructrices de la
majorité et le nouveau paradigme axé sur le systéme de droit constitutionnel se dévelop-
pent ensemble et se complétent mutuellement.
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NATIONAL AND SUPRANATIONAL
CONSTITUTIONALISM IN EUROPE

Rainer ARNOLD

I.THE PHENOMENON OF CONSTITUTIONALISM
a) Reflections on the term of Constitutionalism
Al.Formal and functional Constitutional law

hile the terms “Constitution” and “Constitutional Law” are (relatively) well

determined in legal terminology, the words “Constitutionalism” and“ Consti-
tutionalization”, often used in the current debate on the developing legal processes in
Europe, are rather vague and not clearly defined. It seems indispensable to find criteria
for a better understanding of these terms.

The creation of a written Constitution as the basic legal order of a State is the tra-
ditional and also supreme form of Constitutionalism. The problem begins beyond the
existence of a written Constitution text.

Formal Constitutional law means that the basic normative regulations are formal-
ized, in form of one or more written texts (for example, in Czech Republic a formal
Constitution text and a Charter of fundamental rights) which have a particular rank in
the hierarchy of norms of the State, regularly at the top of this hierarchy.

A formal Constitution is not the only formalized expression of basic rules; also ordi-
nary legislation which often regulates basic issues is formalized because it appears in
written form. What seems important for formal Constitutional Law is the functional
aspect of being high-level ranked in the hierarchy of norms.

We can say that three elements must be present for qualifying the set of norms as for-
mal Constitutional law: (1) a formalized text in written form (formal aspect), (2) a nor-
mative rule on a basic issue either with reference to the institutional system of the State
or on values (institutional or individual values, such as fundamental rights) (substantive
aspect), and (3) the superior, qualified rank within the hierarchy of norms, which gives
the rule a directive power and assures obedience from side of the state authorities as
well as from society (hierarchy aspect).

Formal constitutional law has to be distinguished from functional Constitutional
Law, which is not formalized but regulates basic issues important for the institu-
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tional or the value system of a State.!

Formal Constitutional law is also functional Constitutional law as it regulates basic
issues. However, the hierarchy aspect of formal Constitutional law does not exist in the
field of (purely) functional Constitutional law.

Functional Constitutional law can exist within all fields of legal sources: ordinary
legislation, customary law, jurisprudence, practice.

Ordinary legislation often regulates basic matters of the State order, which are not
regulated by the formal Constitution or which are basic implementations of general pro-
visions of the written Constitution. Also jurisprudence or even State practice can be the
expression of basic legal orientations and therefore of Constitutional nature. The role of
jurisprudence is of particular importance in common law countries but also in continen-
tal legal systems which are regularly based on formal Constitutional law jurisprudence
has a significant implementing function for the basics of the State order. It is evident that
functional Constitutional law in this sense is the main source of constitutional law in
systems without a written Constitution, notably in the United Kingdom.

Functional Constitutional law can appear on the level of Constitutional law itself, in
the form of unwritten, customary Constitutional law, or on the level of ordinary law,
such as legislation on basic matters or even in form of jurisprudence. Insofar as courts
interpret the provisions of a written Constitution, jurisprudence is a tool for defining
written Constitutional law. If jurisprudence goes beyond the written text, for example
by filling up normative gaps of the Constitution, the courts decisions are, insofar as the
basic issues are concerned, functional Constitutional law. This dimension is significant
in common law systems where a formal Constitution as such does not exist.

Constitutional practice, specifying written Constitutional norms, makes formal Consti-
tutional law more concrete and has therefore a genuine interpretation effect. In this sense,
it belongs to the category of written Constitutional law. If Constitutional practice goes
beyond the written text and is generally accepted in the specific legal order as a source
of Constitutional law it has to be regarded as a kind of functional Constitutional law. It is
obvious that practice has an important role in systems with unwritten Constitutional law.
Practice can lead to the evolution of customary Constitutional law if practice and opinio
iuris, the two constituting elements for customary law, come together. However, practice
can remain in the sphere of political behavior without being directly normativized. In the
United Kingdom Constitutional conventions, political rules on State practice which are
observed by tradition in inter-organ relations, are a source of Constitutional law, though
they are not law, not normative but law-like. They can be classified as functional Consti-

1 See R. Arnold, European Constitutional Law, in: Nadezda Siskova (ed.), The Process of Constitutionalisation
of the EU and Related Issues, Groningen/Amsterdam 2008, p. 41 —49.



tutional law and if we do not mind that they are not law in a strict perspective.

Thus, we can state that the traditional meaning of Constitutional law is that of formal,
written Constitutional law (typically as formal Constitutions in one or more specific
documents) and of functional Constitutional law. The latter type comprises various phe-
nomena: legislation and legislative acts, customary law, case law, practice. Both catego-
ries refer to the regulation of basic issues (what does not exclude that a formal Constitu-
tion will also regulate details which could be easily regulated by ordinary legislation or
that it does not regulate all the basic issues but leaves this task to the ordinary legislation
such as the electoral system in Germany?). The important difference between the for-
mal and functional Constitutional law is that the latter has only the rank of the ordinary
law sources. Therefore legislation on basic matters has the same rank as other legisla-
tion and can be repealed in the same way while formal Constitutional law normally is
assured by qualified repeal conditions such as a two thirds majority in Parliament or a
referendum.

Formal Constitutional law is created regularly by the people (exceptionally by Parlia-
ment’) while the other types of functional Constitutional law have their origin in the
ordinary sources within the established legal order.

A2. The terms of Constitutionalism and Constitutionalization

These both terms are frequently used in the discussion on the developments of Consti-
tutional law in Europe and in the world. It is difficult to find a clear definition for them, a
task which is even more difficult for the fact that these terms are not strictly legal ones.

Constitutionalism can indicate the general situation of Constitutional law in a certain
State or region.

European Constitutionalism may express the fact that various levels of Constitutional
law exist, not only the national level, but also the supranational level within the system
of the European Union and the level of the European Convention of Human Rights
(ECHR). All three levels are Constitutional law systems even if the EU legal order is
based on multinational treaties and the ECHR is, in its form, an international Covenant.
In substance and function they are of Constitutional nature *.

Constitutionalism in Europe can also mean the inter-action of these three mentioned
levels which is particularly characterized by a mutual conceptual influence. The result
of this interaction is the appearance of converging Constitutional principles all over Eu-

2 See Art. 38 Basic Law on the one side and § 1BWahlG (Federal Electoral Law Act) on the other side.
3 Adoption of the Czech Constitution of 1992 by the Czech National Council (Narodni Rada).

4 See R. Arnold, The concept of European constitutional law, in: The emergence of European constitutional law, XVII
Congress of the International Association of Comparative Law, Utrecht 2006, National reports, Athens 2009, 15 —23.
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rope. It seems that this is the most significant form of Constitutionalism in Europe.

Constitutionalism is also the tendency to promote the impact of Constitutional law
on all law branches within the State and beyond. This includes the improvement of the
instruments in order to make Constitutional law prevailing in the legal order of the State
as well as in the supranational and international sphere.

The transfer of Constitutional concepts as they have developed within the State to the inter-
national and supranational communities has raised the appearance of the new term of consti-
tutionalization of a legal order which, by its nature, is not constitutional from its origins. Such
a development can be notified with great clearness in the supranational order of the European
Union law and, to some extent, also in the sphere of the international community.

What does constitutionalization mean? The strongest form would be the creation of a
formal Constitution in the traditional sense as it exists within the State. This leads to the
question whether it is possible to create a Constitution in this traditional sense outside
the State, in the multinational sphere? For various reasons which should be explained
later this seems to be possible but this is a highly disputed question.

A well-known attempt has been made with the drafting of Constitution for Europe
which failed. A world Constitution is not in sight and seems to be utopian. The Kant
ideal® is very far from being realized.

However, constitutionalization also means that concepts developed in the constitu-
tional law of States are transferred to the extra - State sphere, to international law and in
particular to the supranational legal order.

Such concepts which have been developed in the interior legal order of the State are
mainly value-oriented. In particular the relation between State power and the individual
has originated guarantees of the freedom, autonomy and dignity of the human being,
specifically expressed by fundamental rights. Elements of rule of law as well as the
concept of democracy are important complementary aspects which merged together to
constitute a comprehensive protection for the person. It is due to the growing emanci-
pation of the individual that the idea of her/his protection is becoming more and more
important.

These substantive aspects define the basic position of the individual in the relation
with public power and are of genuine constitutional character.

The more pluri- or multinational systems take over the intervention function of the
State destined to impose obligations on the individual, the more the guarantees found by
national constitutional law are transferred to the legal orders outside the State. Insofar

5 Immanuel Kant, Vom ewigen Frieden, Kénigsberg (Friedrich Nicolovius) 1795.



as international and supranational law is concerned with the individual, guarantees of
this kind have to exist also in these orders. In this sense, constitutional concepts enter
into the international sphere.

This is the substantive aspect of constitutionalization (related in particular to the pro-
tection of the individual), but there is also a functional one. Multi-national systems nor-
mally use coordination as a modality of cooperation, what reflects the fact that sover-
eign states are concerned. Within a State, the vertical exercise of power is typical, which
is based on the subordination of the individual to State authorities. Horizontal coopera-
tion in form of coordination is the method of persons with an equal status. Therefore,
international law as an inter-State law is mainly based on a horizontal co-action result-
ing from State sovereignty. However, sovereignty undergoes a significant process of
relativization. Therefore, coordination shifts, to some extent, to vertical law relations, in
particular in the field of ius cogens. This phenomenon can also be called, in a functional
sense, as a constitutionalizing process.

Thus we can distinguish between substantive and functional processes of constitu-
tionalization.

Therefore we can state that constitutionalization in the fields outside the State, that
means in international and supranational law, has a twofold meaning: either it refers
to issues which have been, since ever, typically internal matters of a State such as the
protection of fundamental rights or the application of rule of law (this is the substan-
tive dimension of constitutionalization) or it refers to the means of action which are
assimilated to those typical for internal State action (this is the functional dimension
of constitutionalization). Examples for this functional dimension are the appearance of
objective rules in international law with the character of ius cogens (even if it refers to
substantively typical international matters as the prohibition of the use of force between
subjects of international law) or as the use of State - like instruments within the Euro-
pean Union, such as directly applicable regulations, etc.

Constitutionalization is a phenomenon which exists also within the State. If this term
is used in this sense, it means strengthening rule of law that is in particular fostering
the primacy of the constitution. This term can also point out the inner-State tendency to
strengthen the fundamental rights protection of the individual and to improve the situ-
ation of the person with respect to public power. Thus, jurisprudence intensifying the
safeguards of fundamental rights, in particular the principle of proportionality, can be
described as a constitutionalizing process.

Regularly, this term is used for non-constitutional areas, in particular outside
the State, areas which receive impulses from State Constitutional law, in order to
describe the assimilation with State law in the important issues.
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a) The transfer of Constitutional Law concepts from the State to the international
Community

As already mentioned, the term of Constitution and Constitutional Law has been for a
long time only used for the basic legal order of the State. In particular from the middle
of the 20th century on Constitutional Law of the State has undergone, to a significant
extent, a process of internationalization. Concepts which have been internal State mat-
ters have been transformed into fields of international concern, in particular individual
rights. The Human Rights Covenants are basic for international law, and even regarded
as ius cogens growing up to an element of a worldwide public order, which is, in this
respect, no longer a matter of coordination at the disposal of the States being the main
political actors on the international scene, but an objective obligation for the interna-
tional Community not able to be derogated even by consensus. °

In the internal State law, fundamental rights protection is a part, the main part, of
the State Constitutional Law. The fact that this dimension has been doubled by a par-
allel protection system on the international level is due to the growing international
consciousness of the importance of the individual rights with regard to the manifold
violations all over the world. This is a complementary process to the attempt of the in-
ternational Community to ban war and to develop the field of humanitarian law.

The transfer of the idea of protecting the individual from the inner State sphere to the
international level means to transfer a traditional dimension of Constitutional Law to
the international Community.

This substantive transfer has been reinforced by the functional transfer of the qual-
ity of the normative impact of the individual rights protection. Within the States the
fundamental rights protection is mainly a matter of the supreme law of the land, the
Constitution. By qualifying the international protection of fundamental as ius cogens, a
Constitutional law element has been realized, which can be seen in the privileged nor-
mative position of fundamental and human rights in international law. This process of
constitutionalization can, as already pointed out, also be discerned in other fields which
have not been genuinely internal State fields. The prohibition of the use of military force
in inter-state relations is one of the Grundnorms of public international law with the
character of an objective fundamental value being a part of ius cogens. Self-determina-
tion of peoples has also become a principle of this nature.

While the process of constitutionalization on the international level is slowly proceed-
ing, this process is much more dynamic in Europe, in particular in the community of

6 See Thomas Kleinlein, Konstitutionalisierung im Volkerrecht. Konstruktion und Elementeeineridealistischen
Volkerrechtslehre, 2012; Erika de Wet, The international constitutional order, ICLQ 55 (2006), 51 (both authors
with numerous references to the literature on this issue.



the 27 member states of the European Union. Besides the EU such a process is going
on specifically within the Council of Europe where the European Convention of Human
Rights has grown up into a sort of Constitutional Charter. Consequently, the European
Court of Human Rights has characterized the Convention as a Constitutional Charter
determining the European public order ’. This describes clearly the shift from a coordi-
nation structure to a constitutional system.

2) THE SUPRANATIONAL LEGAL ORDER OF THE EUROPEAN UNION AS THE
MOST SIGNIFICANT PHENOMENON OF EUROPEAN CONSTITUTIONALISM

a) Treaty law in form, constitutional law in substance and function

The European communities, the predecessors of the European Union, have been
founded on the basis of international treaties between the member states. However, the
finality of these organizations was directed towards the establishment of a transnational
system eliminating the economic borders and making Europe-wide politics. Internal
State matters have been Europeanized to a great extent. The former State finalities were
now fulfilled on a European level. This was linked to a limitation of State sovereignty
and, as the German Constitution formulates in article 24.1, the original basis for the
co-founding of the European Communities and now in article 23.1, with the transfer of
sovereign powers to multinational organization. This transfer has opened the formerly
closed legal order of the State * and relativized its sovereignty. The substance of the
community politics and the functioning of the instrumental system have been clearly
constitutional.

This system can be denominated as supranational, a term which has become com-
mon for the characterization of the EU legal system. As to the word “constitutional”, the
European Court of Justice has repeatedly used it instead of supranational, the fact that
opened the debate on the constitutional character of the European Union. ° It seems that
this was one of the reasons for projecting a “Constitution for Europe”, what has finally
failed. It shall also be noted that the Federal Constitutional Court of Germany also used
the term constitutional for characterizing the supranational system of the European

7 Loizidou v. Turkey, 310 ECHR (ser. A) (1995).See Jacob Mchangama, The European Court of Human Rights
- A European Constitutional Court?http://www.fed-soc.org/publications/detail/the-european-court-of-human-
rights-a-european-constitutional-court. See further Stone Sweet, Alec, On the Constitutionalisation of the Con-
vention: The European Court of Human Rights as a Constitutional Court (March, 12 2010). Revue Trimestrielle
des Droits de I’'Homme, Vol. 80, pp. 923-944, 2009. Available at SSRN: http://ssrn.com/abstract=1569359.

8 The German Federal Constitutional Court explains the sovereign power transfer in this way, vol. 37, 271, 280.

9 See Ingolf Pernice, Europdisches und nationales Verfassungsrecht, Walter-Hallstein-Institut Paper 13/01, 2004,
http:/www.whi-berlin.de/documents/whi-paper1301.pdf.
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Communities °. The Court did not continue using this word and has now, in the decision
on the constitutionality of the Treaty of Lisbon, largely referred to supranationality. "

b) The meaning of supranationality

Supranationality can be defined by three elements: (a) autonomy of the EU legal order
generated by the transfer of internal State competencies (b) the direct normative effect
of the EU law and (c) primacy of EU law over national law.

EU law is neither international law nor State law, but an own legal order of a specific
character built up by the transfer of sovereign powers of the member States, that means
of internal competences to the European Union (formerly European Communities, since
1993 European Community) institutions. The German Federal Constitutional Court has,
as already pointed out, clearly defined what such a transfer is: the member state “opens”
its legal order and lets come in non-state law, renouncing the exclusivity of national law
to have validity on its territory.”> Sovereignty no longer corresponds to the exclusive
existence of national law within the State.

Direct legal effect of EU law within the member States means that the EU legal source
deploys normative force on the territory of the member States, without any further act of
admittance from their side. The addressees of the legal acts are immediately reached by
EU law adopted by the EU institutions. State sovereignty is no longer a frontier for the
internal legal effect of such a law. This functional system clearly shows the difference
of the multinational legal instruments with supranational character and the traditional
international law method of coordination. Normative obligations stemming from inter-
national treaties depend on the will of the sovereign State to ratify or not the treaty. In a
clear contrast to this, EU legal acts have effect within the member States, even without
or against their will, due to the already mentioned fact that the transfer of internal com-
petences has opened the internal State legal order.

The third element of supranationality, primacy over national law, is the most decisive
aspect in this context. Jurisprudence has pointed out the indispensability of the primacy
rule for the creation of a common market and for upholding the legal system of the Com-
munity. Primacy is not supremacy that means that in case of conflict between national
law and EU law the latter has to be applied by the authorities and tribunals instead of na-
tional law. Supremacy would mean that the national law conflicting with EU law would
be void. This is not the solution presented by the jurisprudence of the Court of Justice
which prefers the primacy solution as a concept which is more compatible with the tra-

10 Vol. 22, p.293.
11 Vol. 123, p. 267.
12 Vol. 37, p. 271, 280.



ditional sovereignty prospective. Primacy means in the view of the Luxembourg Court
that Community law prevails over whatever type of national law, ordinary legislation as
well as constitutional law. This absolute primacy concept b is not completely accepted
by the member States constitutional courts which consider themselves as defenders of
the national constitutional order. Some of these courts deny primacy over constitutional
law at all, such as the Polish and Lithuanian Constitutional Courts regarding their Con-
stitutions as the “supreme law of the land” which is not at the disposal of any institu-
tions from outside. Most of the Constitutional Courts however, accept primacy but ap-
ply reservations insofar as the fundamental structures of the constitutional orders are
concerned. " The new term is” constitutional identity”."®

¢) What is supranational constitutionalism?

Al. The transfer of the term “constitutional” to the multinational level

As already pointed out, the traditional meaning of “constitutional” is limited to the basic
legal norms within the State. However, there are important reasons to extend the meaning
of this term to legal orders outside the State which fulfill certain characteristics.

First of all, the rules in multinational systems which can be called “constitutional”
must concern, as the State Constitution does, either the institutional structure of the
relevant organization or the relation between this organization and the individual. This
corresponds to the two important parts of the State Constitution, the institutional provi-
sions and the fundamental rights.

Furthermore, these rules must constitute a legal entity which exercises public power.
The European Union is such a body regulating matters in a Europe-wide sense which have
been decided on before by national States. Therefore the basic law of the European Union
can easily be denominated as constitutional. While the attempt to create a formal Consti-
tution for Europe has failed, as it has been already mentioned, the EU Treaty containing
the basic rules on the institutions and the EU Fundamental Rights Charter can even be
characterized as formal constitutional law. It is true that the founders of these treaties
intended to avoid this term for getting the consent of all the member States more easily
than they would have obtained it by new referenda. However, the legal quality has to be as-
sessed apart from the intention of the founders, in an objective way. This would legitimate
even to apply the term of formal Constitutional law in this context. If not, these rules and
principles are at least functional Constitutional law in the above described sense.

13 See ECJ 11/70, 1970, 1125.

14 See R. Arnold, Verfassungsidentitdt und Europdische Integration. Die Perspektive der mittel- und osteuropdis-
chen Verfassungsgerichte, in: Herbert Kiipper, Von Kontinuitéten und Briichen: Ostrecht im Wandel der Zeiten,
Festschrift fiir Friedrich-Christian Schroeder zum 75. Geburtstag, Frankfurt am Main 2011, 309 — 319.

15 See in particular FCC (German Federal Constitutional Court) vol. 123, p. 267 (Lisbon-Decision).
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Supranational constitutionalism includes all the basic structures of the European
Union, its instrumental specificities, in particular the direct normative effect of the sec-
ondary law and its primacy over national law, furthermore the values developed on the
supranational level, the general principles of EU law with the function of fundamental
rights protection and rule of law guarantees. It corresponds to the high importance of
fundamental rights in contemporary constitutionalism that the unwritten, judge-made
rights have been substituted by a written Charter which is part of the primary law of the
EU. The elements of rule of law, called elements of the community of law (we could say
today: Union of law), which have been shaped from the member states examples, are
only in part written down in the Charter, even transformed into subjective fundamental
rights such as the famous article 41 of the Charter, the right to good administration.
Written fundamental rights as well as rule of law elements are complemented by unwrit-
ten general principles of Union law. Their development is not excluded by the entry into
force of the Fundamental Rights Charter; they have a complementary function filling
up gaps of the written text.

In a summary we can state that supranational constitutionalism refers to both sides of
constitutionalism, to the institutional dimension (State-like functioning of the legisla-
tion instruments, relation to the member States) as well as to values: fundamental rights,
rule of law, democracy, social orientation of the EU and openness towards international
law. It shall be noted that values are individual and institutional. Individual values are
fundamental rights with dignity of human being as the basis. Institutional values are
those which are expressed by institutions: rule of law by tribunals obliged to apply law,
democracy by the parliamentary system, social orientation by social structures (in the
European Union with particular connection with the member states social systems) and
the principle of “open Union” by a complex activity on the international level, in par-
ticular by the existence of manifold international treaties binding the European Union.

Supranational constitutionalism must also be seen in the fact that the conformity of
EU legislation with primary law, in particular with fundamental rights as laid down in
the Charter, is assured by an efficient court system with large competences.

d) Supranational constitutionalism through the European Convention of Human
Rights (ECHR)

The leading fundamental rights document in Europe is the ECHR binding on the 47
member States of the Council of Europe. In its form the Convention is an international
treaty drafted in 1950 and complemented by a series of additional protocols. In its sub-
stance the Convention can be qualified as Constitutional law for its significant differenc-
es from traditional international law. The main reason seems to be the strong impact on
the solutions stemming from the national Constitutions. Constitutional courts in Europe



make efforts to be in harmony with the jurisprudence of the Strasbourg Court. In many
countries the Convention enjoys primacy over ordinary legislation what enables the
judges not to apply national law but the Convention. The manifold impact on national
law legitimates its qualification as constitutional and as an integral part of European
constitutionalism.

The constitutionalism connected with the ECHR is different from that of the European
Union. The Convention has to be observed by the Council of Europe member States and
is not a value document for an own legal entity as the European Union is. However, the
values expressed by the Convention and expressed by the EU Charter of Fundamental
Rights have many similarities in common.

3) NATIONAL AND SUPRANATIONAL CONSTITUTIONALISM IN INTERACTION
a) Institutional interconnections:

In a system of integration as it is in Europe, institutional interconnections between the
different levels of constitutional law are indispensable. In this context “institutional”
means directly that these interconnections are legally foreseen as mechanisms to assure
integration and to resolve conflicts between the different levels.

The strongest institutional interconnection is that of the European Union concerning
its member States. The basis for this interconnection is the principle of primacy of EU
law over national ordinary and constitutional law, as it has already been pointed out.
There are various forms of impacts possible: EU law as a supranational legal order pre-
vails even over national constitutional law, in accordance with the jurisprudence of the
European Court of Justice. Supranational law is therefore considerably influencing na-
tional constitutionalism. The Tanja Kreil case'® is a significant example for the primacy
mechanism. Equal access to professional activity as specified in EU law was regarded as
overriding article 12 a.IV of the German Grundgesetz which prohibited military service
for women. The German tribunal applied EU law and not the German Constitution; the
German Parliament adapted subsequently, with overwhelming majority, the Constitu-
tion to EU law. We can state a tendency that national Constitutional law seeks to adapt
to the supranational order, accepting the primacy rule and initiating a formal Constitu-
tional reform process. Of course, Constitutional Courts do not abandon the protection
of the essence of the national Constitution, accepting primacy also over constitutional
law (except Poland and Lithuania), but keeping intact the basic structures of the consti-
tutional order."” It is not clear how to define this nucleus which is called “constitutional
identity” by the German, Polish and French Constitutional Courts.!®
16 ECJ C-285/98, 2000, 69.

17 See above note 13.
18 See the synopsis by the Polish Constitutional Court K32/09 (Nov. 2010).

AXIOLOGICAL SUBSTANCE AND CHARACTER OF THE MATERIALIZATION OF MODERN CONSTITUTIONALISM

131



Rainer ARNOLD

132

As to the European Union Fundamental Rights Charter, the interconnection with the
national constitutions is of importance. Except Poland and UK which have not ratified
the Charter, the member states are bound by it insofar as their State authorities (ad-
ministration, tribunals) apply or execute EU law. This occurs very frequently because
most of the EU secondary law is executed by national authorities. The EU Charter itself
defines its field of application which includes the activities of national authorities if they
are concerned with EU law. In purely national matters the national Constitution is ap-
plicable so that between EU - related issues and distinctly national matters the relation
of complementarity exists.

What the Charter says about its field of application is obligatory for the member States,
on the basis of the principle of primacy of EU law.

Besides primacy the EU treaty establishes in its Article 2 the obligation of the member
States to adhere to the same values as the European Union does. European and national
constitutionalism are interconnected by this homogeneity clause. This is based on the idea
that the coexistence in a strongly integrated system requires common values because they
give the ideological orientation for EU, the member States and the societies in them. There
is no need for a detailed, strict homogeneity but for common concepts. This is so important
that severe violations can be sanctioned in the specific procedure of Art. 7 EU treaty.

As a summary we can state that the major constitutional connections between supra-
national and national constitutionalism are the mechanism of primacy and the homoge-
neity clause for common values.

Considering the European Convention of Human Rights and its impact on the Council
of Europe member States, we can state that the relations between this Convention and the
member States are in their form traditional. The obligation of the States to conform with
the Convention is a treaty obligation which is reinforced, in many member States, by con-
stitutional mechanisms which give the Convention primacy over ordinary legislation, as it
is in France (article 55 of the Constitution) or in many of the new democracies in Central,
Eastern and South-Eastern Europe. As it has been already mentioned, the judges in these
countries have to prefer the application of the Convention in case of legislation which is not
conform to it. Also in dualist systems as in Germany, where the Convention as an inter-
national treaty enjoys only the rank of ordinary federal legislation, the judges have found
interpretation techniques to give due observance to the Convention even on the level of
Constitutional Law Seen from this institutional perspective, the Convention mechanism is
a much weaker instrument than the application of the EU law primacy rule.

However, it should be mentioned that the most significant constitutional and therefore
supranational element of the ECHR system is the existence of the European Court of



Human Rights which is accessible by the individual after having exhausted the na-
tional remedies. Resolving legal conflicts by courts and not by political compromise is
a characteristic for systems with a high integration degree and similar to the internal
structures of a constitutional order. The constitutional specificity lies within the fact
that the individual has direct access, while international jurisdiction normally addresses
sovereign states and is rather facultative than obligatory. Of course, this jurisdictional
individualization in international law is a broader process which finds its recent expres-
sion in the establishment of an International Criminal Court.

As a summary it can be said that the ECHR and its jurisdictional system exercise
an extraordinary influence on European constitutionalism. The Convention can be re-
garded as the leading document in fundamental and human rights in Europe which
influences the shaping of new Constitutions as well as the national jurisprudence of
Constitutional Courts.

The type of interconnection between the Convention and the national Constitutions is
in form international but, to some extent, constitutionalized in the respect of the struc-
ture and functioning of the Strasbourg court system. The interconnection of European
and national constitutionalism is even more evident in countries where the Constitution
itself gives primacy to the Convention or makes it, as in Austria and Switzerland a part
of the internal Constitutional law. Institutionalized interconnections can also be seen in
the mechanisms which oblige the courts to interpret the national fundamental rights in
the light of international treaties, in particular of the Convention. A significant example
is article 10.2 of the Spanish Constitution. Even beyond the institutionalized connection
mechanisms there is a common tendency in European constitutionalism to adapt as far
as possible the national interpretation to the Strasbourg perspective. This shows clearly
the existence of a convergence process in the fields in particular of fundamental and hu-
man rights and also of rule of law.

This convergence process will be even intensified by the accession of the European
Union to the European Convention of Human Rights which will take place in the next
future. The Convention will be integrated into the EU legal order as an integral part of
it and obtain a rank between primary and secondary EU law (according to the opinion
of some authors even the rank of primary law).”” The individual will be able to invoke
directly the guarantees of the Convention against the application of EU law by suprana-
tional institutions as well as by the EU member states.

It shall be mentioned in this context that the European Union even before the accession
to the ECHR takes the Convention into consideration and has bound itself, unilaterally

19 See Walter Obwexer, Der Beitritt der EU zur EMRK: Rechtsgrundlagen, Rechtsfragen und Rechtsfolgen,
Europarecht 2012, p. 115.
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by EU law (see Article 6.3 EU Treaty),to it.. Since long the Convention has had a sig-
nificant influence on the development of unwritten fundamental rights in the European
Communities when the Court of Justice judges started to develop such rights in their
decisions, taking the reference to the common member States constitutional tradition as
well as to the ECHR. The latter has later become the predominant document of refer-
ence for the European Court of Justice. After the entry into force of the EU Charter of
Fundamental Rights, the Convention was important for the interpretation of those parts
of the Charter which have been shaped under the example of the Convention, such as in
particular chapter 6 of the Charter.

b) Interconnection by interpretation

There are also indirect interconnection mechanisms which have been developed by
jurisprudence. A significant example for the progressing observance of the Conven-
tion and therefore of European constitutionalism is Germany. As already pointed out,
Germany adheres to the dualist transformation system which means that international
treaties such as the Convention are transformed into German law and applied by the
German institutions as internal law. The formal consequence is that international trea-
ties have a rank equivalent to legislation and not superior to it. Despite that fact the Fed-
eral Constitutional Court has started to constitutionalize the Convention and, by this, to
Europeanize the German Basic Law. The Court interpreted the rule of law as formulated
in general terms in article 20 of the Constitution in the light of the Strasbourg jurisdic-
tion introducing as the new element the presumption of innocence, until this moment
not directly guaranteed by the constitutional text.?

A further important step was the functional assimilation of the protection standard
of the national Constitution and of the Convention. In Gorgélii case* the Court pointed
out with clearness that the application of a German fundamental right in a lower stan-
dard than that of the corresponding Convention right would violate the German right,
violation to be pursued by individual complaint to the Constitutional Court. The basic
argument was that rule of law of today has an internal and external dimension. The ob-
servance of international law is indispensable under the constitutional concept of rule of
law. This legitimates the functional assimilation of Constitution and Convention.

CONCLUSION

European constitutionalism is of the supranational character. Three levels of constitu-
tional law are interacting in Europe: national constitutions, the European Convention of
Human Rights and the basic rules of EU law. These legal orders are autonomous but inter-
dependent and horizontally and vertically interactive. The transnational relations which

20 vol. 74, p. 378.
21 vol. 111, p. 307.



express this interconnection are of a particular nature, not traditionally international but
supranational. National constitutionalism is therefore increasingly supranationalized. A
process of convergence is going on in European Constitutional Law, in particular in the
fields of fundamental and human rights and of rule of law. National constitutional con-
cepts assimilate to supranational concepts. The results are principles of a European di-
mension which are developing towards a body of European Constitutional Law.

PE3IOME

EBponeﬁCKHﬁ KOHCTHUTYITMOHAJIM3M MMEET HaJHAIMOHAIBHBIN XapakTep. B EB-
porie HaOJIroIAaeTCs B3aUMOJICHCTBIE TPEX YPOBHEH KOHCTHTYIIMOHHOTO MpaBa:
HAallUOHAJIbHbIC KOHCTI/ITyHI/II/I, EBpOHeﬁCKaH KOHBCHIIUA O 3alUTEC npaB YCJIIOBCKA U
ocHoBHble TipaBoBbIe akThl EC. [locnennue sBISIIOTCS aBTOHOMHBIMH, HO BMECTE C
9THM B3aMMO3aBHCHMBIMH, a TaK)Xe TOPU30HTAJIBHO M BEPTHKAIBHO B3aMMOCBSI3aH-
HBIMHU HpaBOBbIMI/I CUCTEMAMMU. BLIpa)KaIOHII/IC 3Ty B3aUMOCBA3b TpaHCHaHI/IOHaHLHbIe
OTHOIICHHUS HOCST OCOOBIN XapaKTep U ABISIOTCS HaTHAIIMOHAIBHBIMH, & HE MEXTyHa-
POIHBIMH, KAKMMH TPATUIIMOHHO BOCIIPUHUMAINCEH. TakuM 00pa3oM, HAIHOHATBHBIH
KOHCTI/ITyHI/IOHaHI/ISM IIOCTCIICHHO CTAHOBUTCA HAaOAHAIIUMOHAJIBHBIM. B paMKax eBpo—
MEHCKOT0 KOHCTUTYITHOHHOTO IPaBa HMEET MECTO MPOIecC KOHBEPTCHIIMH, B YACTHO-
CTH B 00JIACTH MpaB YeJOBEeKa U BEPXOBEHCTBA MpaBa. HabmromaeTcss Takxke Mpouecc
ACCUMUIISINUN HAallMOHAJIBHBIX W HaJHAIIMOHAJIBHBIX KOHHeHHHﬁ. PCSyJ’[bTaTOM HpO—
ucxonsimero B EBporie qanHoro nporecca sBisieTcss pOpMUPOBaHUE 0COOOU CHCTEMBI
€BPOIEHCKOro KOHCTUTYIMOHHOTO TIPaBa.
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ZUSAMMENFASSUNG

Der europdische Konstitutionalismus hat einen supranationalen Charakter. In Eu-
ropa ldsst sich eine Wechselwirkung zwischen drei Ebenen des Verfassungs-
rechts beobachten: nationale Verfassungen, die Europdische Konvention zum Schutze
der Menschenrechte und grundlegende Rechtsakte der EU. Bei den letzteren handelt
es sich um autonome Rechtssysteme, die voneinander gegenseitig abhdngen sowie im
horizontalen und vertikalen Zusammenhang stehen. Die transnationalen Beziehungen,
die diesen Zusammenhang zum Ausdruck bringen, haben einen besonderen Charak-
ter und es sind supranationale und nicht internationale Beziehungen, wie traditionell
verstanden. Der nationale Konstitutionalismus wird somit nach und nach zu einem su-
pranationalen. Im Rahmen des européischen Verfassungsrechts spielt sich ein Prozess
der Konvergenz ab, namentlich im Bereich der Menschenrechte und des Vorrangs des
Rechts. Es ldsst sich ebenfalls ein Prozess der Assimilierung nationaler und supranatio-
naler Konzeptionen beobachten. Im Ergebnis dieses Prozesses in Europa bildet sich ein
besonderes System des europdischen Verfassungsrechts heraus.

RESUME

Le constitutionnalisme européen a un caractére supranational. En Europe se dé-
tecte I'interaction entre les trois niveaux du droit constitutionnel: les constitutions
nationales, la Convention européenne de protection des droits de I’homme et les ac-
tes juridiques fondamentaux de I’Union européenne. Ceux-ci sont autonomes, mais en
méme temps interdépendants, comme des systémes juridiques entrecroisés horizontale-
ment et verticalement. Les relations transnationales qui expriment cette interaction ont
un caractére spécifique supranational plutét qu’international, comme cela a été percu
traditionnellement. Ainsi, le constitutionnalisme national devient progressivement su-
pranational. Dans le cadre du droit constitutionnel européen s’est €tabli un processus de
convergence, en particulier, dans le domaine des droits de ’homme et de la primauté du
droit. Aussi se détecte le processus d’assimilation des concepts nationaux et supranatio-
naux. En conséquence en Europe se crée un systéme particulier du droit constitutionnel
européen.
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Constitution is a term people use differently and with different meanings. In legal
parlance, the word “constitution” stands for constitutional law as a part of the
legal order. In a socio-political sense, constitution refers to the sum-total of all policy
decisions taken in response to given political concerns of a society. Lastly, a constitu-
tion adopted as expression of the free will of the people is a legal compound, which lays
down the organization and decision-making processes within a polity by consensus of
the relevant political forces.!

Materially, constitutional law can be understood as the fundamental legal order of
state that governs the underpinnings of human coexistence within a nation. Typically,
these constitutional issues include the set-up, organization and objectives of the state,
the principles governing the exercise of the state functions (legislature, executive/ ad-
ministration, judiciary), the relations between state and society, and the position of the
individual within the body politic.

The concrete making of a constitution depends on the historical context in which it
came into being. Its structural principles, systematic construction, contents, as well as
individual provisions, reflect the prevailing constellation of powers and ideology at the
time it was drafted. From this vantage point, constitutional law is the codification of
political history. Without knowledge of their political, historical and theoretical back-
ground, it is — in general — not possible to properly read constitutional institutions. This
is true in particular for the Austrian Federal Constitution.

The Federal Constitutional Act of 1 October 1920, the “master deed” of the Austrian
Constitution, was enacted in light of Austria’s history as a constitutional monarchy.
The Federal Constitutional Act perpetuated many institutions from the monarchy, such
as the separation of powers, an independent judiciary, the principle of government ad-
ministration being bound by directions, elements of parliamentarism, administrative
jurisdiction, the audit of state finances, and the fundamental liberties. In addition to
their original functions, some of these institutions also fulfill political functions (e.g.

1 Pelinka/Welan, Demokratie und Verfassung in Osterreich (1971) 9.
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the fundamental rights and their checking function also vis-a-vis the legislature), while
others have become largely devoid of meaning (e.g. ministerial impeachment).

Despite of its age and many anachronisms, the Austrian Constitution has by and large
proven its usefulness as the basis of the legal order of the Republic of Austria. It was
above all the Constitutional Court and the practice of the (supreme) bodies called upon
to apply the constitution, which has been responsible for maintaining its viability. With
the Constitution offering much more of a framework than detailed rules and regula-
tions, it allowed for an adequate response to many new social concerns without requir-
ing formal amendment. It is important to emphasize the changed understanding of the
fundamental rights, which evolved from merely defensive rights vis-a-vis the state into
general principles which compel the legislator to weigh provisions, which interfere with
fundamental rights against those fundamental rights and to create the requisite condi-
tions for the very exercise of those rights.

The federal state, and in particular the allocation of competences between the Federa-
tion and the laender, is in urgent need of reform. While Austria was nominally set up as
a federal state in 1920, the federalist principle could not be wholeheartedly implemented
due to diverging ideas of the political powers at the time when the federal Constitution
came into being. The current structures are excessively complex, confounding, anach-
ronistic and functionally counterproductive in parts. The system has long failed to serve
its purpose, which is the efficient delivery of government tasks. The strictest possible
division of powers between the Federation and the /aender, which the drafters originally
had in mind when allocating responsibilities, has become obsolete given how closely in-
terwoven the delivery of public-sector tasks is both on a legal and factual level. In some
areas, the structural complexity and rigidness conflicts with the requirements of effec-
tive implementation of Union law, which does not take federal structures into account.

A modern-day approach to the allocation of competences in a federal state is made
all the more difficult by the fact that the Constitutional Court interprets the allocation
of competences in accordance with the meaning it had when this system took effect
(1 October 1925). Because of this dogmatic reading of the constitution (known as
‘petrification’ doctrine), the allocation of competences is not amenable to reform by
state practice, but only by formal amendment of the Constitution.

IL

At the time of its inception, the Austrian Federal Constitution was not designed as a
systematic codification of federal constitutional law, but as a provisional body of rules
which contained many transitional provisions which were to be replaced by final pro-
visions at a later stage. The Federal Constitutional Act of 1 October 1920, the master



document of the Federal Constitution, was just the prime legislative text among many
which, taken together, were to make up the Constitution.

In Austria, unlike in other states, the legal order is characterized by a formal reading
of the Constitution. The Constitution is held to consist of the sum total of all laws which
are adopted by the National Council by a two-thirds majority and have been designated
as “constitutional acts“. Therefore, the qualifying attribute, which gives a legal provi-
sion constitutional rank, is just its form. In this understanding, the traditional contents
of historic and existing constitutions and the function of the constitution as a fundamen-
tal order governing the state go unheeded.

This specific understanding of the Constitution is reflected in how constitutional law
is structured: to date, Austria does not have a finite constitutional document. The text
of the Constitution is scattered among a host of different laws which — by substantive
criteria — partly do not have constitutional relevance.

It was the experience of the constitutional form being misused during the time of
the authoritarian corporate state (1933-1938) and the National Socialist regime (1938-
1945) which paved the way towards a more differentiated view of the Constitution in the
Second Republic, i.e. the second half of the 20th century, not only as a formal concept,
but also a substantive fundamental order of constitutional democracy. As of now, the
Austrian Federal Constitution is understood as a meaningful overall order that is un-
derpinned by substantive fundamental principles ("Baugesetze”’) of a higher rank.? In
this understanding, the Constitution consists of two hierarchical layers of law: a consti-
tutional fundamental order which is underpinned by fundamental principles, and other
constitutional norms which are subordinate to those fundamental principles.

Apart from some rather vague hints one can find in the Federal Constitutional Act of 1 Oc-
tober 1920, these fundamental principles (democracy, republic, federal state and rule of law)
are not codified. Their substance is rather the result of the doctrine and the case law ema-
nating from the Constitutional Court. Measured by the standard of a modern constitutional
state, it is those very fundamental principles which make up the Austrian Constitution.

III.

A constitution fulfils several functions. First, it defines the procedures and the orga-
nization of the political process within a state, in other words, it lays down the “rules
of the game” that govern the political contest vying for the majority. Constitutional law
also includes norms which determine the direction of policy-making by either imposing
constraints, or by spelling out positive factual goals.

Since amending a constitution is a tedious process, these “rules of the game” and val-

2 Pernthaler, Osterreichisches Bundesstaatsrecht (2004) 46.
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ues cannot be easily challenged by day-to-day politics.

Typologically, the Austrian Constitution can be categorized as one that is driven by “rules
of the game®. Since its very inception, it has also included substantive value norms. Such
a system of values is established in particular by the fundamental rights, but also by the
fundamental principles it enshrines (democracy, republic, federal state and rule of law).?

Iv.

The term constitutional state describes a polity whose fundamental legal order is char-
acterized by defined core contents. In this context, “constitution means more than just
any legal order governing the fundamental institutions of the state, which every state
by necessity espouses once there is a minimum of shared organization. Rather, it refers
to the legal organization of a state which hinges on two closely interlinked principles: a
separation of powers, in other words a clear differentiation between the supreme state
bodies, which ensures checks and balances of sovereign power in the interest of indi-
vidual freedom; and fundamental rights, in other words legal guarantees of defined
arecas where individuals are free from state interference.

Both notions — separation of powers and fundamental rights — determine the constitu-
tional concept in modern constitutionalism. In the 19th and 20th centuries, this consti-
tutional model spread across the world to become a present-day standard against which
states and their political and legal realities are being measured.

In the 20™ and 21* centuries, constitutionalism gained new dimensions as the consti-
tutional notion detached itself from the nation state: The end of World War II spurred
a process of constitutionalisation of international law, i.e. the increasing limitation of
states by overarching, cogent legal principles (ius cogens) which are fuelled by elements
of national constitutionalism, the “shared constitutional traditions” of the states. Prime
among these principles are what is generally referred to as human rights.

Increasingly, this constitutionalisation is making inroads into supranational communi-
ties of states, notably the European Union. Even though the “Constitution for Europe*
project failed in 2005, the existing Treaty on European Union (TEU) contains all ele-
ments of a “European Constitution™: on the one hand, this “Constitution” overrides the
national constitutions, on the other, the EU explicitly subscribes to the principles of a con-
stitutional state (fundamental rights, freedoms, democracy, equality, rule of law) which
form a standard for the legality of the entire body of derived law (i.e. law created by EU
bodies). The Court of Justice of the European Union is called upon to ensure adherence
to EU law — and hence to assure the supremacy of EU law over national legal orders. In
this respect, it is an instrumental player in the concert of European constitutions.

3 Adamovich/Funk/Holzinger/Frank, Osterreichisches Staatsrecht. Volume 1: Grundlagen2 (2011) 14.



V.

Austria has been a member of the European Union since 1 January 1995. With the ac-
cession treaty, Austria adopted and recognized the entire body of law governing the Eu-
ropean Union (acquis communautaire). This acquis also includes the case law handed
down by the Court of Justice of the European Union, which is paramount for the relation
of national law and Union law.

The relation between national law and Union law is governed by the principles of auton-
omous validity, direct applicability, and the supremacy of Union law over national law*.

Autonomous validity means that Union law constitutes an independent legal order
which is addressed not only to the Member States, but also to individuals.’ Accordingly,
Union law is applicable by its own rules for and in Austria without there being a need
for any official endorsement by the state. This autonomy of Union law also implies that
Union law governs its own effects. Union law therefore is applicable alongside and in-
dependent of national law.

A consequence of the autonomous validity of Union law is its direct applicability.
Independent of national legal orders, Union law can impose duties and confer rights on
individuals; as such, it must be applied by the national authorities without requiring any
concretization by national law. This self-executing effect, too, is fully independent of
national law. Individuals may invoke Union law before national courts of law not only
in explicitly stated cases, but also on the basis of clear obligations which Union law im-
poses on third parties, on the Member States, or on Union bodies.®

The autonomous validity of Union law and its direct applicability require that there be a
rule stating what to do when one and the same matter is governed differently by Union law
and by national law. In the opinion of the Court of Justice of the European Union, Union
law — as a law which emanates from an autonomous source of law — takes precedence over
a conflicting national provision.” Every national court being seized within its competence
is under an obligation to apply Union law without limitation and to protect the rights
which it confers upon individuals, by desisting from applying any conflicting provision
of national law, regardless of whether it was enacted earlier or later than the Union law
provision.® The validity of any such national provision, however, remains unaffected.

By acceding to the European Union, Austria opened up its legal order to the speci-
ficities of European Union law, thereby interlacing it with the latter. This has vastly

4 Ohlinger/Potacs, EU-Recht und staatliches Recht4 (2011) 55 et seq.
5 ECJ Case C-26/62, Van Gend en Loos [1963] 3 (25).

6 ECJ Case C-26/62, Van Gend en Loos [1963] 3 (25).

7 ECJ Case C-6/64, Costa vs. ENEL [1964], 1253 (1270).

8 ECJ Case C-106/77, Simmenthal [1978], 629 (644).
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changed Austria’s fundamental constitutional order, with the democratic principle and
the legality principle being affected first and foremost.

The democratic principle is affected inasmuch as Union acts are not created by the will
of the Austrian people (alone). They could even come about without or against Austria’s
consent, yet are still effective both for and in Austria — taking precedence over Austrian
law. Since Austria’s accession to the European Union, the law no longer emanates from
the Austrian people (alone), but also from the Union bodies, whose democratic legitima-
tion does not meet the standards of a constitutional democracy.

This democratic deficit is only mitigated, but not fully compensated, by the parliamen-
tary accountability of the Member State representatives in the Council of the European
Union and in the European Council (made up of the heads of state and government of the
Member States), by the involvement of the national Parliaments in European legislation,
and finally by the direct election of the European Parliament.

A factor which weighs heavily from the angle of legality is that the acts of the Union
bodies — in keeping with the autonomous validity of Union law — can only be reviewed
against the standard of Union law. The national constitutions are therefore no yardstick
for the legality of Union acts. It is only for the Court of Justice of the European Union to
dismiss Union acts as null and void for non-conformity with EU law. If a national court
has concerns about the legality of Union acts, it must refer the matter to the Court of
Justice of the European Union for a preliminary ruling.

EU membership has also affected the identity of the national constitutions. Owing to
the autonomous validity of Union law, its immediate applicability and supremacy over
national law, the national constitutions in the European Union (including that of Aus-
tria), have lost their function as the highest-ranking norm to which all other legal norms
are subordinated and from which all other legal norms can be inferred.

In Austria, this supremacy of Union law over the national constitution reaches its
limits in the fundamental principles which underpin the fundamental constitutional or-
der. The national referendum of 12 June 1994 on Austria’s accession to the European
Union amended these fundamental principles only to the extent which corresponded to
the acquis of the time. With this modified content, the fundamental principles have still
retained their function as a standard for all further amendments of Union law. From
an Austrian perspective, every further development of Union law must therefore be
reviewed against the fundamental principles of the Federal Constitution as amended by
the national referendum of 12 June 1994 and put to another national referendum should
these fundamental principles be affected anew.

Irrespective of these provisos of the Austrian Federal Constitution, the European



Union has come to realize that the national constitutions play a key role. This under-
standing rests in particular on Article 4(2) of the Treaty on European Union (TEU) ac-
cording to which the Union shall respect the “national identity* of the Member States
which are inherent in their “fundamental structures, political and constitutional, inclu-
sive of regional and local self-government®. This provision also affirms that the indi-
vidual states will continue fulfilling essential functions, including ensuring territorial
integrity, maintaining law and order, and safeguarding national security.

The fundamental legal structure of the states united in the Union is hence character-
ized by a “double constitution®, in other words a constitutional duality which is fuelled
by the national and the European legal orders in concert. While both legal orders are
interlinked in manifold ways and relate to one another, they remain separate.

The functional link between Union law and national law becomes apparent when
Union law is being applied. The Union’s primary remit is legislating, i.e. creating provi-
sions with general validity. But for a few exceptions, the implementation of these pro-
visions, i.e. their transposition into national law and application in individual cases, is
for the Member States to put into practice, in conformity with their respective national
orders. Lacking an underlying administrative structure at the national level, the Union
would by no means be in a position to implement Union law at the national level by
itself. It is therefore limited to steering the implementing measures taken by Member
States by means of appropriate provisions and to monitoring their effectiveness.

In this interaction with Union law, however, the autonomous regulatory power of con-
stitutional law and the discretionary leeway if affords are lastingly and extensively cur-
tailed. This limitation manifests itself in a dual loyalty (“Doppelbindung”) binding na-
tional bodies when implementing Union law at national level in two respects: Inasmuch
as European Union law is implemented at national level, the competent national bodies
are bound by Union law as well as by national constitutional law. The national constitu-
tion is relevant for implementing Union law only as far as it does not inhibit the effective
implementation of Union law. By that token, the national constitution is experiencing a
modification of its function as a fount of the fundamental legal order of the state and as
a measure of the legality of state acts.’

VL

Democracy and the rule of law are the core pillars of any modern constitutional state.
The European Union, too, is founded on those very pillars.

The combination of (social) democracy and a (liberal) rule of law is nothing to be
taken for granted, since those principles are in themselves contradictory: If the state

9 Adamovich/Funk/Holzinger/Frank (FN 3) 20.
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takes over responsibility for social services (e.g. education, health-care, pensions), state
interventions are required to ensure the delivery of these services. Democracy and the
rule of law can still coexist if the limits for state intervention in personal freedoms
derived from the fundamental rights, in particular the basic tenets of equality and pro-
portionality, remain unaffected. '

1. Democracy thrives on the idea of reconciling to the extent possible the divide be-
tween the rule of law and personal freedom, between external determination and self-
determination. All social systems — states included — develop forms of ruling. Democra-
cy rests on the notion that this rule is created, exercised and controlled by those affected,
so that the ruler and the ruled become one.

For democratic structures the principle of equality is quintessential. This principle goes
beyond a formal equality of all those involved as holders of voting rights. It relates to ma-
terial equality, primarily to equal access to individual and collective goods (ownership,
education, social security, medical care), and to their fair and equitable distribution.

In many states — Austria included — the right to vote for legislative assemblies is re-
served to national citizens. Non-nationals who have chosen Austria as the centre of their
lives without obtaining citizenship are hence excluded from participating in the appoint-
ment of the supreme state bodies. This limitation can be justified by arguing that only
the status of nationality which — unlike a mere residence permit — is of lasting duration,
and which as a rule can be acquired only by renouncing a former citizenship, expresses
that degree of loyalty to a state that would justify being granted a say in political deci-
sions in matters of fundamental importance.

The growing freedom of movement — within the European Union as well as in relation
to third countries — increasingly calls into question that political participation rights
should be tied to nationality.

Depending on how decisions are reached, we distinguish between direct (plebiscitary)
and indirect (representative) democracy. In direct democratic procedures, decisions are
taken by all citizens entitled to vote. In indirect democratic procedures, deputies (members
of parliament) become active as delegates (representatives) on behalf of the citizenry.

The principle of representative democracy has gained acceptance in all modern-day
democracies, including the European Union. For all practical purposes, no territorial
state would be able to rationally discuss the numerous questions to be solved within a
society by all its members and then decide on the basis of such debates. It is only the
system of representative democracy that transforms the democratic idea of self-rule and

10 Adamovich/Funk/Holzinger/Frank (FN 3) 147.



self-government into a form that is capable of acting and of taking decisions.!

Most representative democracies, including Austria, have adopted the system of parlia-
mentarism, in which the people are represented by delegates who are elected for a limited
period of time and who are free from directions by the electorate when exercising their
mandates. This system is conducive to rational decision-making, all while harbouring
the risk of ill-directed developments such as the alienation of the electorate from those
elected, which may breed populist, potentially anti-parliamentary tendencies.

There are several ways of countering those risks. Strengthening personality elements
in the electoral law and expanding the instruments of direct democracy may be conceiv-
able starting points for reforming parliamentary democracy.

2. A polity with an effective legal order, in which sovereign rule is exercised in accor-
dance with the laws, is considered to be a state governed by the rule of law.

In a state governed by the rule of law, everything revolves around the law. In a democ-
racy governed by the rule of law, the law has a double function: it does not only serve
to curtail, but actually establishes the executive power. The law is not just a limitation
to state action, but the very precondition for its existence. Executive power cannot be
exercised without adherence to the law.

This so-called ‘legality principle’ is at the same time a characteristic feature of the demo-
cratic principle. Supposing that in a representative parliamentary democracy the law is the
expression of the people’s will, the fact that the entire executive is bound by the law offers as-
surance that the executive power can only be exercised in conformity with the people’s will.

Typically, a state governed by the rule of law is endowed with mechanisms which en-
sure the supremacy of the law and of the constitution, i.e. their function as a standard for
the exercise of sovereign power, and which also show a minimum of factual efficiency.
Here, the judiciary has an instrumental role to play.

In this point, the national constitutions follow the same tenets as the ones laid down
e.g. in the European Convention on Human Rights (Art. 6) and in the Charter of Funda-
mental Rights of the European Union (Art. 47): Every person whose rights or freedoms
are affected by an executive act is entitled to have the legality of this act reviewed by an
independent, unbiased court on the basis of the laws.

Membership in the European Union has given added value to the role of the judiciary.
The reasons for this development lie in the system of decentralized implementation of
Union law (at Member State level):

Under the Treaty on European Union (TEU), the Court of Justice of the European

11 Ohlinger, Direkte Demokratie: Méglichkeiten und Grenzen, Osterreichische Juristen-Zeitung 2012, 1054 (1061).
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Union must guard the law when interpreting and applying Union law. Since it is the
competent national authorities which are entrusted with implementing Union law at
Member State level, and since their decisions cannot be challenged at the Court of Jus-
tice of the European Union, it is for the national courts to ensure the proper use of Union
law as they must apply Union law without limitation.

To this end, the national courts are empowered to review national law against the
standard of Union law and, if there is a conflict between the provisions of national law
and Union law, ensure the full effectiveness of Union law: either by interpreting national
law in conformity with Union law, or by desisting from applying the conflicting provi-
sions of national law. In the interest of the uniform effectiveness of Union law in the
Member States, every court at which a legal dispute on Union law is pending and which
is not clear about its meaning or scope, must refer questions on the interpretation of the
applicable provision of Union law to the Court of Justice of the European Union for a
preliminary ruling.

This close inter-linkage of national law and Union law, and the resultant complexity
of the law, has massively impacted the position of the national courts in the separation-
of-powers regime, in particular vis-a-vis the legislature and the law; specifically, the
law-creating function inherent in the judicature has gained significant ground over the
mere adjudication of applicable law. The national courts are transforming from execu-
tive bodies of government which act in a clearly prescribed legal framework to fora
whose prime calling is to determine which legal situation prevails in a given case.!

This (creeping) transformation from a law-governed state into a court-governed state sees
itself confronted with a remarkable “hyperactivity” of the legislative bodies at national and
European level. The resultant “flood of norms” is a serious threat to any state governed
by the rule of law once the legal order reaches a degree of complexity that can neither be
understood by those affected, nor effectively implemented by the state authorities.

As a result, national authorities tend to be faced with the problem of having to deliver
ever more comprehensive and complex tasks without the requisite staffing. An inher-
ently overburdened executive apparatus constitutes one of the most daunting challenges
a modern constitutional state has to come to terms with.

VIIL.

In Austria a special constitutional body, i.e. the Constitutional Court, is charged with
ensuring the primacy of the Constitution.

The Constitutional Court dates back to the monarchial constitution of 1867. The so-called

12 On this “Americanisation” of European law, Ohlinger, Gesetz und Richter unter dem Einfluss des Gemein-
schaftsrechts, in: Festgabe fiir Thomas Fleiner (2003) 719 (732 et seq.).



December Constitution of 1867, which transformed Austria into a constitutional monarchy,
comprehended a number of major constitutional texts, including the “Basic Law on the
General Rights of Nationals* (Staatsgrundgesetz iiber die allgemeinen Rechte der Staats-
biirger), the first and to date only genuine Austrian catalogue of fundamental rights.

In parallel with these fundamental rights, the Imperial Law Court (Reichsgericht) came
into being as precursor institution of today’s Constitutional Court. Its main task was to
pronounce on alleged violations of constitutionally guaranteed “political rights®. It had,
however, no power to review the constitutionality of laws.

Today’s Constitutional Court was established by the Republican Federal Constitution
of 1 October 1920. It did not only take over the function of the former Reichsgericht, but
was also furnished with the competence to review laws as to their constitutionality.

With this novel constitutional creature — largely influenced by the eminent Austrian
legal scholar Hans Kelsen - the newly constituted republic set global standards. From a
law policy perspective it was evident that the court’s power to review the constitutional-
ity of laws which Parliament had enacted would be the - by far - most significant power
of the Constitutional Court. Judged from a present-day perspective, the Constitutional
Court was elevated to a body of overwhelming legal policy status that is unrivalled in
contemporary constitutional history.

As a special feature, the competence to decide on the constitutionality of laws and
to rescind laws on the grounds of unconstitutionality is concentrated and monopolized
with an institutionally independent court specializing on constitutional issues. In the
‘American’ model of constitutional jurisdiction, by contrast, every court may assess the
constitutionality of laws in a preliminary ruling and may desist from applying laws it
holds unconstitutional.

At its inception, the Austrian Constitutional Court was virtually the only one of its
kind world-wide. Merely the Czechoslovakian Republic had set up a constitutional court
even some months before the Austrian Constitutional Court came into being. However,
this court was never to gain any practical relevance. In 1921, the Principality of Liech-
tenstein created a constitutional court by the name of Staatsgerichtshof (state court).

It was only decades later, in the second half of the 20th century, that the ‘Austrian’
model of institutionalized judicial review should assert itself on a global scale.

Historically, the competence to review the constitutionality of laws which the Austri-
an Constitutional Court was given in 1920 is rooted in Austria’s set-up as a federal state.
The review of laws by the Constitutional Court in fact allowed settling competence con-
flicts between the federation and the /aender in a manner which does not compromise
the equality in rank of the constituent states, which was all-important to a federal state.
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In that way, the Constitutional Court acted as an arbiter between the legislative bodies of
the Federation and the /aender, which had been conceived as being of equal rank.

Moreover, the introduction of judicial review lent a novel dimension to the fundamen-
tal rights protection regime.

The competence of the Constitutional Court to repeal laws on the grounds of unconsti-
tutionality made it clear that all rights and freedoms enshrined in the Constitution — the
fundamental rights — are a standard for the constitutionality of laws and have a binding
effect on the legislature. Accordingly, the Constitutional Court will have to repeal a law
as unconstitutional if it violates the fundamental rights, in particular if that law would
allow disproportionate interferences with a fundamental right.

VIIL

Every “constitutionally guaranteed right”, i.e. every subjective right that is based on a
provision of objective constitutional law, can be asserted at the Constitutional Court

Austria does not have an exhaustive catalogue of fundamental rights. Those rights which
are “constitutionally guaranteed” can be derived from a variety of different legal sources:
from the Federal Constitution of 1 October 1920 and from the above mentioned Basic
State Act on the General Rights of Nationals adopted from the monarchical constitution,
but first and foremost from the European Convention on Human Rights which, together
with all additional protocols (except for Protocol 12), has constitutional status in Austria.

The Constitutional Court has recently formed the view that the rights and freedoms
ensured by the Charter of Fundamental Rights of the European Union (CFR) can be as-
serted at the Constitutional Court as constitutionally guaranteed rights and as such form
a standard of review in judicial review proceedings.”® This applies at any rate to such
guarantees of the CFR which, in terms of their phrasing and unambiguity, are similar to
rights which are constitutionally guaranteed by the Austrian Federal Constitution.

This position is first underpinned by the idea that the CFR forms a distinct sphere of
Union law which is detached from the remainder of primary and secondary Union law.
In this respect, the rights and freedoms emanating from the CFR differ from the legal
positions which are deduced by the Court of Justice of the European Union from general
legal principles or from the common constitutional traditions of the Member States.

The Constitutional Court’s second main line of reasoning ties in with the principle of
equivalence under Union law. Accordingly, proceedings which are provided for under
national law to enforce rights under Union law must not be less favourable than proceed-

13 VfSlg. 19.632/2012.



ings in which similar claims are invoked under national law."

Several rights contained in the CFR are modeled in their wording and intention on the
rights contained in the ECHR which — as mentioned — has constitutional status in Aus-
tria. Moreover, the rights of the CFR have the same function for the scope of application
of Union law as the constitutionally guaranteed rights of the Austrian Federal Constitu-
tion have for the autonomous area of national law in Austria. Given this similarity, it
would run counter the equivalence principle of Union law if those affected could not
assert violations of the CFR at the Constitutional Court.

IX.

The tasks given to the Constitutional Court, in particular its competence to review the
constitutionality of laws, highlight its political significance. Given its specific mandate,
the Constitutional Court finds itself at the borderline between law and politics. On the one
hand, it is a genuine court in the constitutional sense, an institutionally autonomous state
body which is independent of the legislature and of the executive/administration. It bases
its decisions solely on the law, notably on the Constitution as the highest-ranking norm in
the national legal order. On the other hand, however, one must not overlook that the deci-
sions handed down by the Constitutional Court tend to have considerable political impact.

This is true in particular when it comes to its competence to review the constitu-
tionality of laws, i.e. acts of the democratically legitimized legislator. In this respect,
the Constitutional Court finds itself opposed to Parliament and government and/or the
political parties which form the government as well as the parliamentary majority of the
day. When reviewing laws for their constitutionality, the Constitutional Court is held to
respect the legislator’s freedom to design its own policies. It is not for the Constitutional
Court to assess the political expediency or meaningfulness of any legal provision. Even
an inexpedient law need not eo ipso be unconstitutional. However, the Constitutional
Court must ensure adherence to the Constitution. If the Constitutional Court finds a
legal provision to be in contradiction with the Constitution, it must repeal it as being
unconstitutional, even if this may appear to be politically inexpedient.

Especially when it comes to safeguarding fundamental rights, the assessment of the con-
stitutionality of laws often raises issues which are difficult to evaluate. And these issues,
too, must be answered by the Constitutional Court. Typically, constitutions — and Austria
is no exception — contain a wealth of general notions from which it is rarely possible for
the legislator to derive concrete instructions to act. However, one would miss the point if
one were to argue that, because of their non-discreetness, these parts of the constitution
do not have a binding effect on the legislator. While the discretion that is left to the legisla-

14 ECJ Case C-33/76, Rewe [1976], 1989 (1998).
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tor by these vague provisions is extensive, it can still be delimited. In this respect, it is the
task of the Constitutional Court to gauge the leeway which is afforded to the legislator by
the constitution and to determine whether the limits of the discretionary scope have been
exceeded. To the extent that conformity with the normative contents of the constitution can
be assessed, the Constitutional Court must decide on behalf of the legislator. Areas falling
under the legislator’s discretion are not subject to review by the Constitutional Court.

One would be mistaken to see this review function of the Constitutional Court as be-
ing in contradiction with the democratic principle. On the contrary, the judicial review
of norms by the Constitutional Court actually serves as a vehicle to implement the dem-
ocratic principle, inasmuch as the provisions of the constitution which bind the legislator
and impact its actions, are carried by a much broader democratic consensus. The bind-
ing effect which the constitution has on the legislator is at the same time a binding effect
which an act of higher democratic legitimation has on the democratically legitimized
legislator. The Constitutional Court therefore exercises a democratic function whenever
it reviews the legislator’s adherence to the Constitution.'®

Constitutions inherently do not lend themselves to ready amendment. What is “en-
shrined” in the constitution is protected by a special guarantee of continued existence.
Politically, this guarantee implies the protection of a qualified minority vis-a-vis a mere-
ly absolute majority. Here, the fundamental rights and freedoms come to mind. This
protective function of the constitution would remain ineffectual if the Constitutional
Court were to exclude “political” questions from its scope of review out of consideration
for the democratically legitimized legislator. It is especially for democratic reasons that
the Constitutional Court must not refuse this task.

X.

Austria’s membership in the European Union has tangibly affected the judicial review
carried out by the Constitutional Court.

The Constitutional Court’s power to repeal laws on the grounds of unconstitutionality
has not been changed in principle. The subject and standard of judicial review by the
Constitutional Court have remained the same:

Neither is the Constitutional Court allowed to assess, beyond Austrian laws, legisla-
tive acts of the European Union by the standard of the Austrian constitution, nor does
Union law constitute a standard for the constitutionality of laws — leaving aside the
Charter of Fundamental Rights (VIIL). This legal situation reflects the separation and
autonomy of national law and Union law.

15 Korinek, Die Verfassungsgerichtsbarkeit im Gefiige der Staatsfunktionen, Verdffentlichungen der Vereini-
gung Deutscher Staatsrechtslehrer 39 (1981) 7 (45 et seq.).



However, laws which transpose European legal acts, in particular directives, into Aus-
trian law can only be assessed by the standard of the Austrian constitution in as far as
there are no mandatory requirements of Union law to the contrary.® This limitation
results from the fact that the national legislator, when implementing Union law, is bound
in a double manner: by the requirements of Union law and by the limits set by the na-
tional constitution.

In the event that a national law is inconsistent with Union law and with the national
constitution, the monopoly of the Constitutional Court to repeal unconstitutional norms
competes with the obligation of every national court to desist from applying national
provisions which conflict with Union law. This obligation emerges directly from Union
law; it conflicts with national provisions compelling national courts to refer the norm to
the Constitutional Court for a judicial review of its constitutionality, thereby preventing
it from upholding the supremacy of Union law (whether independently or in cooperation
with the Court of Justice of the European Union)."”

This however, it not to mean that the judicial review of norms as to their constitution-
ality has altogether lost its significance in the European Union. For one, there is a host of
different areas of law that are not covered by the scope of Union law and where the na-
tional constitution has retained its function as the highest-ranking determinant. More-
over, the supremacy of Union law is just a “minimum guarantee* which, in the opinion
of the Court of Justice of the European Union, does not provide adequate assurance for
its unlimited application.”® The primacy of Union law in individual cases does not dis-
charge Member States from their obligation to adjust their legal order also formally to
the requirements of Union law, either through parliament or by any other constitutional
procedure (including judicial review by the constitutional court).

PE3IOME

@ez{epanbﬁaﬂ Koncrurynus ABcTpuu, HECMOTPSI HA HEKOTOPbIE HEIOCTATKU, J0-
KasaJla CBOIO )KM3HECIIOCOOHOCTH B KaUeCTBE OCHOBBI IPABOIOPSIKA ABCTPUH-
ckoii PecrryOnmuku. B To e BpeMsi clielyeT OTMETHTb, 9YTO OCHOBHBIC 3JIEMEHTHI COBpE-
MEHHOT'0 KOHCTUTYLIHOHHOI'O rOCy1apcTBa He 3aKpeIIeHbl B ucaHoi Koncturynuu u
BBITEKAIOT JIMIIb U3 IIpeneneHTHoro npasa Konctutyunonnoro Cyna. BeeoOmune npun-
nunel OenepanbHoit KOHCTUTYLUU - HNPUHIUNBL (IPEACTABUTEIBHON) JEMOKpPATHH,

16 V£Slg. 15.106/1998, 17.001/2003, 17.022/2003.

17 ECJ Case C-348/89, Mecanarte [1991], [-3277 (I-3313); cf. most recently ECJ joined cases C-188/10 and C
189/10, Melki and Abdeli [2010], I-5667.

18 ECJ Case C-102/79, Commission vs. Belgium, [1980], 1473 (1487).
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pecryonukanckoi (popMbl IpaBIiieHHs], (eepain3mMa U BEpXOBSHCTBA IPaBa - SBIISTFOTCS
OCHOBOI KOHCTHTYIIHOHHOT'O CTPOS M CITy’KaT B KAUECTBE KPUTESPHEB ISl PACCMOTPEHUS
OCTalIbHOM YacTH (IIMCaHOT0) KOHCTUTYITMOHHOT'O MpaBa.

OTHOCHUTENFHO MPUHIUIIOB JIEMOKPATHH, erepanu3mMa U BepXOBEHCTBA MIpaBa Cy-
MIECTBYIOT OIpeIeJICHHBIC TPOOJIEMBI, B TOM YHUCIIE U3-3a WieHcTBa ABcTpuu B EBpo-
IEHCKOM COIO3€E:

Co BcrynneHueM B EBpomneiickuil coro3 mpaBoBasi cucTeMa ABCTPHH CTasla OTKPbI-
Toil 1 npaBa EC, opransl KOTOPOro HE UMEIOT TOT K€ YPOBEHb JAEMOKPATHUECKOH
JETUTUMALMHY, KaK OpPraHbl IeMOKPATUYECKMX HALIMOHAIBHBIX TOCYAPCTB.

B ABcTpum npuHIuI heaepaninzMa peaarn3oBaH He MOJTHOCTHIO. Pactipenenenne nos-
HOMOYHH Mexay (emepamueil 1 3eMISIMU HE COOTBETCTBYET TPEOOBAHUSIM, KOTOPHIM
Heo0X0IMMO CJIeIOBATh MTPU UMILIEMEHTAINU npaBa EBponeiickoro corosa.

OTHOCHUTENFHO BOIIPOCOB BEPXOBEHCTBA MPaBa CIEAYET OTMETUTb, YTO MO BIUSHU-
eM mpaBa EBponeiickoro coro3a yrnpasisieMoe 3aKOHaAMHU TOCYAapcTBO MPeoOpa3oBbI-
BAaETCsl B TOCYAApCTBO, YIIPABIISIEMOE CyJaMU, B KOTOPOM ITOJIOXKEHHE HE3aBHUCHMBIX
CyJIOB 3aMETHO YCHUJIUBAETCS 10 CPABHEHUIO C IMOJIOKEHUEM 3aKOHOJATEIbHOW U HC-
ITOJIHUTEJILHOM BIIACTH.

KoHcTHTYIIHOHHAS IOPUCAUKIIHS SIBIISICTCS BaKHEHIIICH XapaKTepHOW 0COOCHHOCTHIO
JIEMOKPATHYECKOTO TIPaBoBOro rocynapcra. CyaeOHbIH KOHTPOJIb HaJ KOHCTHTYIIH-
OHHOCTBIO 3aKOHOB CIIYKUT 00€CIIeYeHNI0 COOTIOICHUS TPABUII UTPhI B TOJTUTUYECKOM
npoliecce.

3HaueHue CyIeOHOT0 KOHTPOIIA, ocyiecTBIsieMoro KoncTutyiuoHHbM Cy0M, yMEHb-
IraeTcsl, Tak Kak WICHCTBO ABCTpUH B EBpomnelickoM coro3e pelsTHBU3UPOBAJIO (pyHKITHIO
Koncturynnm B kadecTBe MCTOUHHKA MTpaBa, UMEIOIIETO BHICIIYIO IOPUAMYECKYIO CHITY.
W3menenus B pamkax mpasa EBporieiickoro coros3a, KOTOpbIE, M0 CYIIECTBY, BBIXOASAT 3a
pamku 3akoHoaatenbeTBa EC, mpuHsTOrO mocie BeTymiieHus: ABctpun B EBponeiickui
COI03, OTPaHMYEHbI OCHOBoOMosararoluMu npuHunamu denepanpHoil KoncTuTynum.
Uro xacaetcsi ABCTpHH, CIIEAYET OTMETHTD, 4TO JTF000€ IajbHElee pa3BuTue npasa EB-
POTEHCKOT0 COr03a IOJKHO CIUTATHCS MONHBIM IIEPECMOTPOM, TPeOyIOmNM 00IIeCTBeH-
HOT'O COIJIacHsl MyTeM HallMOHAJIBHOTO pedepeHayma.



ZUSAMMENFASSUNG

ngeachtet mancher Méngel hat sich die Osterreichische Bundesverfassung als
Utragféhige rechtliche Grundordnung der Republik Osterreich bewihrt. Wichtige
Elemente eines modernen Verfassungsstaates sind allerdings nicht im geschriebenen
Verfassungstext niedergelegt, sondern ergeben sich nur aus der Rechtsprechung des
Verfassungsgerichtshofes. Diese sogenannten Grundprinzipien der Bundesverfassung
— (reprisentative) Demokratie, Republik, Bundesstaat und Rechtsstaat — bilden die ver-
fassungsrechtliche Grundordnung, an der sich das sonstige (geschriebene) Verfassungs-
recht messen lassen muss.

Demokratie, Bundesstaat und Rechtsstaat stehen vor groflen Herausforderungen, die auch
mit der Mitgliedschaft Osterreichs in der Europdischen Union im Zusammenhang stehen:

Mit dem Beitritt zur Europdischen Union hat Osterreich seine Rechtsordnung dem
Recht der Europiischen Union gegeniiber gedffnet, deren Organe jedoch kein solches
Mal an demokratischer Legitimation erreichen, wie es einer staatlich verfassten Demo-
kratie entspricht.

Der Osterreichische Bundesstaat ist nur halbherzig verwirklicht. Die Kompetenzver-
teilung zwischen Bund und Léndern wird den Anforderungen, die sich aus der Umset-
zung des Unionsrechts ergeben, nicht gerecht.

Der Rechtsstaat droht durch Uberregulierung entwertet zu werden. Unter dem Ein-
fluss des Rechts der Europdischen Union wandelt sich der Gesetzesstaat zu einem Jus-
tizstaat, in dem die Position der unabhidngigen Gerichte gegeniiber Gesetzgeber und
Regierung deutlich aufgewertet ist.

Ein wesentliches Element des demokratischen Rechtsstaates ist die Verfassungs-ge-
richtsbarkeit. Die richterliche Priifung der VerfassungsmaBigkeit von Gesetzen dient
dem Zweck, die Einhaltung der Spielregeln des politischen Prozesses zu gewihrleisten.

Soweit sich durch die Mitgliedschaft Osterreichs in der Europiischen Union die Funk-
tion der Verfassung als ranghdchste Rechtsquelle relativiert hat, ist auch die verfassungs-
gerichtliche Gesetzespriifung beriihrt. Anderungen des Unionsrechts, die iiber den mit
dem EU-Beitritt iibernommenen acquis qualitativ hinausgehen, sind jedoch durch die
Grundprinzipien der Bundesverfassung Schranken gesetzt. Eine derartige Weiterentwick-
lung des Unionsrechts wire aus Osterreichischer Sicht als (neuerliche) Gesamtianderung zu
qualifizieren, die der Zustimmung des Volkes in einer Volksabstimmung bediirfte.
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RESUME

La Constitution fédérale de 1’Autriche, malgré quelques lacunes, a prouvé sa vi-
talité en tant que base du droit de la République autrichienne. Mais faut-il noter
que les éléments fondamentaux d’un Etat de droit moderne ne sont pas inscrits dans
la Constitution écrite et ne découlent que de la jurisprudence de la Cour constitution-
nelle. Les principes généraux de la Constitution fédérale : les principes de la démocratie
(représentative), de la forme républicaine de la gouvernance, du fédéralisme et de la
primauté du droit sont les fondements du systéme constitutionnel et servent de critéres
pour le reste du droit constitutionnel (écrit).

Concernant les principes de la démocratie, du fédéralisme et de la suprématie du
droit, certains problémes existent, y compris du fait de ’'adhésion de I’Autriche a
I’Union européenne:

Avec I’'adhésion a 1’Union européenne, le systéme juridique de ’Autriche est devenu
ouvert pour le droit de I’'UE, le niveau de légitimité démocratique des organes de la-
quelle n’est pas le méme, que celui des organes des Etats démocratiques nationaux.

En Autriche, le principe du fédéralisme n’est pas complétement mis en ceuvre. La
répartition des compétences entre la fédération et les provinces (terres) ne correspond
pas aux exigences auxquelles il faut se conformer lors de I'implémentation du droit
communautaire.

En ce qui concerne la question de la suprématie du droit il est a noter que sous I'in-
fluence du droit de I"'Union européenne I’Etat régi par les lois se transforme en Etat régi
par les tribunaux, dans lequel la position des tribunaux indépendants se renforce nette-
ment par rapport a la position des pouvoirs législatif et exécutif.

La juridiction constitutionnelle est une particularité caractéristique essentielle d’un
Etat de droit démocratique. Le contrdle judiciaire de la constitutionnalité des lois sert a
I’assurance du respect des régles du jeu dans le processus politique.

La signification du contrdle juridictionnel exercé par la Cour constitutionnelle dimi-
nue du fait que I'adhésion de ’Autriche a I’'Union européenne a relativisé la fonction de
la Constitution comme source du droit ayant une force juridique supréme. Les amende-
ments, apportés dans le cadre de la 1égislation de I’'Union européenne, qui, en fait, vont
au-dela de la législation européenne et qui sont adoptés apres 1’adhésion de I’Autriche a
I’Union européenne, sont limités par les principes fondamentaux de la Constitution fé-
dérale. Quant a ’Autriche, il est opportun de dire que tout développement postérieur du
droit de I’'Union européenne doit étre considéré comme révision compléte, nécessitant le
consentement de la société par le biais d’un référendum national.



CONDITIONALITY AND LIVING CONSTITUTION

Sergio BARTOLE

he concept of the living Constitution is frequently used by scholars who are not

completely satisfied with a formalistic approach to the study of the constitutional
law.! They think that the knowledge of the law actually in force requires something
more than the reading and the construction of the constitutional and legislative texts and
implies the reconstruction of the effective legal practice through the understanding of
the acts and the behaviours of the constitutional actors. It is a frequently accepted idea
that only the living Constitution can allow the lawyers to catch the effective meaning of
the texts and the words and expressions adopted and used by the legislator, or — at least
— the meaning which is given to those texts, words and expressions by the prevailing
interpretation.

There is a risk in sticking to the concept of the living Constitution as such without
critically analyzing the possible gap between it and the text of the Constitution. If this
gap derives from our initial inability of realizing all the possible meanings which can
be given to the constitutional text in the frame of the constitutional principles there is
the risk of substituting a betrayal of the Constitution for its correct compliance. Cer-
tainly the historical evolution of the society and of the relations between the power and
the persons can concur in modifying the meaning of the Constitution in terms which
we were not able to appreciate at the time of the entering in force of the Constitution
itself. But in any case the correctness of our choices is controlled by the principles of
the Constitution.> When we accept practices, acts and behaviors which are not in con-
formity with the principles of the Constitution, our choices are clearly a betrayal of the
Constitution itself. Therefore we have to be very prudent in handling the concept of the
living Constitution avoiding the substitution of any possible occasional practice for the
Constitution itself.

The concept of the living Constitution is a useful tool in dealing with the effective
practice of the Constitution. It is made up by the acts and behaviors of the constitutional
authorities, by the conventions of the Constitution agreed between them, by the case —
law of the Constitutional Court. It is at the same time a yardstick of the credibility of

1 For two different approaches Strauss D.A., The living Constitution, Oxford 2010, and Ackerman B., 2006 Oliver
Wendell Holmes Lectures, The living Constitution, Harvard Law Review 2007, 120, 1738.

2 Dworkin R., A matter of principle, Cambridge 1985.
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our construction of the Constitution and a symptomatic evidence of the compliance (or
of the non compliance) of the Constitution itself. The usefulness of the concept is espe-
cially evident when we are dealing with the developments of the interpretation of the
Constitution which imply various and serious transformations of the meaning given by
the interpreters to the provisions of the Constitution. As a matter of fact these develop-
ments determine a transformation of the Constitution which is implemented in the effec-
tive practice (or a transformation of constitutional practices aimed at implementing the
provisions of the Constitution). Through the use of the concept we are in the position of
understanding the meaning of the Constitution which the interpreters adopt effectively.

While in the internal life of the constitutional order of a State the interpretations of the
provisions of the Constitution which are conflicting with the constitutional principles
can always be sanctioned by the authorities entrusted with the task of judging the legiti-
macy and the constitutionality of the acts and of the behaviors of the governing bodies
of the State, the concept of the living Constitution is particularly useful for those inter-
national or supranational institutions which are given the power of verifying the confor-
mity of the overall constitutional practice of a State with its Constitution or, better, with
the principles which are supposed to be enshrined in its Constitution. Therefore, while
— for instance — a constitutional court has to check the constitutionality of individual
acts in the light of specific constitutional provisions, the mentioned international institu-
tions have the responsibility of judging the conformity with the principles enshrined in
the Constitution of the overall constitutional practice of a State or of a particular branch
(judiciary, parliament, executive) of the State.

The purpose of this contribution is to demonstrate the usefulness of the concept of
the living Constitution for those international institutions which are called to verifying
the compliance with the principle of conditionality by those States which have a special
accountability in the matter of the observance of the constitutional principle under the
control of those international authorities.

Conditionality is the content and the possible effect of specific provisions (frequently
named by the doctrine “HR clauses®) ® of international treaties or agreements whose
purpose is the adoption of “a basic strategy through which international institutions
promote compliance by national governments * of the principles of the European con-
stitutionalism or of the main elements of the economic free market.* This strategy is
especially interesting when commercial relations and admission criteria of the new
members of the European Union are at stake. On one side, the Union looks at establish-
ing preferential trade schemes with States which are not members of the Union itself in

3 Zwagemakers F., The EU’s conditionality policy: a new strategy to achieve compliance, IAI Working Papers
12/3, January 2012, 3.

4 Checkel J.T., Compliance and conditionality, ARENA Working Papers WP 00/18, 1.



view of the incentive of the compliance of the principles of the protection of the human
rights and of the democracy by those States, even if the matters dealt with in the trade
treaties and agreements fall outside the scope of a policy of promotion of the consti-
tutionalism.> When the concerned third States are ready to accept the insertion of the
HR clauses in the international schemes which regard them, it happens frequently that
at the moment of the necessary compliance with the strategy of the conditionality they
suffer the request of the implementation of their engagements as a violation of their own
sovereignty which is not connected with the field of the trade relations. On the other
side, the adoption of the strategy of the conditionality in the matter of the human rights
and democracy is conceived as an essential factor in view of the promotion of the cohe-
sion of the European Union at the moment of the accession to it of new member States.
While in the EU documents stability and security in the European interstate relations
are seen as essential purposes of the commitment of the Union to the enlargement®, the
link which is established between accession of the new member Stets and the compli-
ance with the principles of the protection of the human rights and of democracy is aimed
at the implementation of the mission of the European Union for the common guarantee
and observance of the European Constitutional Heritage’ by all the participants in the
creation of the European Union.

As it is frequently remarked, there is a difference between the modalities and the pur-
poses of the strategy of the conditionality concerning the accession of new member Sta-
tes to the European Union and the policies regarding trade agreements with third States.
In this last case special attention is paid to the protection of the human rights and of
the principles of the democracy because the establishment of a constitutional structure
complying with the principles is considered a facilitating condition for accomplishing
development through trade®?® Instead, when the accession of the new member States to
the European Union is at stake, the purpose of the strategy is the take-off of a process of
transformation which, specially in the post-communist constitutional orders of the Cen-
tral and Eastern Europe, can make these countries “more receptive to the EU institutional
paradigms.....because EU models are being presented at the same time as CEE policy-
makers are seeking institutional models to replace or to create new structures®.’

Therefore the documents concerning the accession (see, for instance, the document

5 Look for all this matter Brandtner B. and Rosas A., Human rights and the external relations of the European
Community: an analysis of doctrine and practice, European Journal of International Law 9 (1998), 468.

6 Sjursen H., Why expand? The question of legitimacy and justification in the EU’s enlargement policy, JCMS
2002, 40, 3, 491, 499.

7 Pizzorusso A., Il patrimonio costituzionale europeo, Bologna 2002.
8 Zwagemakers F., The EU’s conditionality policy..., 3.

9 Grabbe H., How does Europeanization affect CEE governance? Conditionality, diffusion and diversity, Journal
of European Public Policy 8, 6 december 1013, 1014.
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adopted at Copenhagen in 1993 by the European Council) go farther than the HR clau-
ses of the trade agreements and state “the «stability of institutions guaranteeing democ-
racy, the rule of law, human rights and respect for an protection of minorities» as the
sine qua non political condition of the EU accession™.!” It is evident that this choice is
aimed at establishing a common political organization of Europe which requires to all
the member States to share the same constitutional principles and values. The extension
of the criteria of the accession has a relevant impact as far as it touches the overall
structures of the State concerned, its efficacy and functionality. The political actors
are confronted by the necessity of balancing the internal costs of the compliance with
the Copenhagen criteria and the objective of the accession: they cannot complain of a
violation of their sovereignty as far as they consciously accepted to enter in the race of
the accession,!" while the third States which are partners of the trade relations with EU
are more easily offended by the absence of a direct connection between the economic
content of the trade agreements and the HR clauses which are frequently seen by them
as the result of external imposition.

As a matter of fact, conditionality implies the establishment of a relation between the
country which is required to comply with a stated yardstick and the international orga-
nization which proposed this yardstick. The country concerned feels that its sovereignty
is at stake and can have the feeling that it is suffering coercion'>. The purpose of this
paper is to deal specially with the enlargement conditionality that is with the adoption
of that strategy with regard to the accession of new member States to the European
Union. Mention of the adoption of the conditionality in the case of the trade negotiations
was and has been made only for the completeness of the presentation. In any case it is
evident that the scientific literature in the matter is correct when underlines that “com-
pliance with the enlargement conditionality is in the main a matter of voluntary choice,
“at least as far as “ all applicant countries have the option of not entering the European
Union and thus of not complying with the enlargement conditionality” *. A country
which envisages the possibility of the adhesion to the European Union is in some way
ready to accept the limitation of its sovereignty which, first of all, the process of joining
the Union and, moreover, the European Union membership imply. The acceptance of
the binding link of the enlargement conditionality is based on the exigency of the new
Union to shape its own internal order according to the constitutional principles com-
monly accepted by its member States. Therefore it is easily understandable the choice of

10 Schimmelfenning F., Engert S., Knobel H., Costs, commitment and compliance: the impact of EU democratic
conditionality on Latvia, Slovakia and Turkey, JCMS 2003, 41, 3, 495, 497.

11 Schimmelfenning F. and others, Costs, commitments and compliance, passim.

12 Agne’ H., European Union conditionality: coercion or voluntary adaptation? Alternatives: Turkish journal of
international relations, 8, 1, spring 2009, passim.

13 Agne’ H., European Union conditionality...., 8.



the Union to establish a special machinery of monitoring the compliance with the strat-
egy of the conditionality both in the process of the accession of the new member States
and in the following time of acquaintance with the main principles of the organization
after the accession. The functioning of the system of monitoring is certainly different
from the practice of the political dialogue which is frequently adopted by the European
Union in dealing with the third States in the implementation of the HR clauses enclosed
in the trade agreements.'*

Dealing with conditionality, the authors frequently use the expression “political condi-
tionality* 1°. Tt is true that the developments of the strategy of the conditionality have left
—because of the open texture of the relevant terms of reference — a lot of discretion to the
authorities of the international organizations interested in its compliance which often
requires political choices. But it also true that the activity of those authorities is bound
to stick to two factors which are in some way stable terms of reference of the monitor-
ing process. On one side, the yardstick of the monitoring is certainly flexible and elastic
but it implies the reference to the European Constitutional Heritage whose content has
acquired a consolidated meaning which cannot be easily forgotten. Its use is necessarily
under the control of the legal scientific community which is the guarantor of the conti-
nuity and of the respect of its practical and operational meaning. Moreover the attention
of the public opinion is earnestly stimulated because the terms of the civic cohabitation
is at stake with regard to the citizens of the interested State and those of all the States
which are members of the monitoring institutions. On the other side, the attention of
the monitoring authorities is focused on the effective developments of the constitutional
life of the concerned State. Therefore they are necessarily engaged in an investigation
aimed at carry out an inquiry about the coherence of the State’s constitutional practices
with the mentioned yardstick. The monitoring process requires an attentive overview
of those practices which should be inspired to the criteria of the objectivity and of the
nearly scientific precision. Whatever is the purpose of the adoption of the conditionality
strategy; these exigencies have to be respected. But they are especially present when the
process of accession of new member States to the European Union is at stake because it
affects the overall organization of the interested national legal order.

If we want to identify the conceptual tools which are taken into consideration by the
authorities entrusted with the task of verifying the compliance with the yardstick of the
conditionality in regard to the admission of new member States to the European Union,
we have to look at the experience of the process of the enlargement of the Union. The au-
thors have correctly underlined the fact that the Copenhagen criteria as defined in 1993

14 Zwagemakers F., The EU’s conditionality policy...., 6.

15 Sadurski W., Accession’s democracy dividend: the impact of the EU enlargement upon democracy in the new
member States of Central and Eastern Europe, European Law Journal 10, 4, July 2004, 371, 374.
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have played an essential role in the buttressing of these strict requirements “by the tight
monitoring procedures detailing the satisfaction of the political conditions by candidate
countries ' It was the stability of democratic institutions at stake with special attention
to the rule of law, the independence of the judiciaries, the adoption of anti-corruption
measures and the enforcement of the human rights and of the minorities’ protection.
To these elements the authors add “ the strengthening of the state capacity *, which
implies the relevance of the administrative reforms in view of the implementation of the
obligations of the conditionality as we can see in the period of the post-accession to the
European Union of the new member States."”

Even if “the EU’s political conditionality did not embrace all tasks of democratic con-
solidation “, and specially “the working of democratic government® and “the competi-
tive role of political parties on the basis of genuine and unrestricted pluralism* ¥, the
monitoring process requires that attention is paid not to piecemeal details of the organi-
zation of the concerned States but to the overall aspects of the relations between the au-
thorities and the citizens and between the citizens themselves in those legal orders. This
feature is particularly evident in the conclusion adopted by the European institutions
in rejecting the application of Slovakia for EU membership negotiations in December
1997. “Slovakia does not fulfill in a satisfying manner the political conditions set out by
the European Council in Copenhagen, because of the instability of Slovakia’s institu-
tions, their lack of rootedness in political life and the shortcomings in the functioning
of its democracy“ °. The case of the refusal of considering satisfying the compliance of
Latvia with the criteria of Copenhagen also offers an example of the “ broadly focused
“ EU’s conditionality in comparison with the piecemeal approach of other international
organizations®. For instance, the attention of the OSCE and of the Council of Europe
was specially focused on the requirements of the naturalization in view of the adoption
of a new citizenship law, and on the protection of the minorities.?! In any case both in
Latvia®? and in Slovakia® the development of the process of accession can be understood
only if we take into consideration the relations between the political parties and the con-
m&, Status quo bias or institutionalization for reversibility?: the EU’s political conditionality, post —
accession tendencies and democratic consolidation in Slovakia, Europe-Asia Studies 60, 3, May 2008, 423, 433,

and ID, Securing the only game in town: the EU’s political conditionality and democratic consolidation in post-
soviet Latvia, Europe- Asia Studies 61, 1, January 2009, 51, 60.

17 Pridham G., Securing the only game..., 70 — 71, and ID., Status quo bias or institutionalization..., 440.

18 Pridham G., Securing the only game..., 81.

19 European Commission, Report July 1997, 77 (which is at the basis of the decision adopted in December 1997).
20 Pridham G., Securing the only game...., 69.

21 Schimmelfenning and others, Costs, commitment and compliance...... , 510 - 511.

22 Schimmelfenning and others, Costs, commitment and compliance...., 510, and Pridham G., Securing the only
game...., 69.

23 Pridham G., The European Union’s democratic conditionality and domestic politics in Slovakia: the Meciar
and Dzurinda governments compared, Europe- Asia Studies 54, 2, 2002, 203.



stitutional institutions of the interested States in the internal perspective of the evolution
of the democratic life and in the context of the negotiations with the European Union.

The opinion is largely shared that “Latvia’s conditionality before EU entry constituted
imperfect implementation™ >* | and a similar opinion is expressed about the outcome of
political conditionality by the actual accession of Slovakia in May 2004 which is de-
fined “one of imperfect implementation . As a matter of fact these are only individual
examples of a general situation which justifies the feeling that there is “a generalized
sense of frustration regarding the state of democracy in the new member States“ *°.
Even before the conclusion of the process of the adhesion of many Central Eastern Eu-
rope’s Countries to the European Union the authorities of this organization had the fear
that it would be difficult to complete in the new member States the implementation of
the Copenhagen criteria. The accession deprived the leverage of the conditionality of
an important factor, leaving space to the internal difficulties for the acceptation of the
traditional principles of the European constitutionalism. The decision of continuing the
monitoring of the internal situation of the new member States specifically interested Ro-
mania and Bulgaria,”” while with the Treaty of Amsterdam was adopted the well Known
art. 7 TEU according to which the union is given the competence of imposing sanctions
against member States who do not respect the fundamental principles of democracy and
the rule of law as they are stated in the previous art. 6.

The purpose of this provision is evident. European Union has to establish and actually
be a political community whose member States share the common principles of consti-
tutionalism in view of insuring the stability of their reciprocal relations and the general
acceptance of the common institutions which have to be shaped according to those com-
mon principles. The Union has not yet adopted against one of its member States the sanc-
tions provided for by art. 7. But its Members decided in one occasion measures which
resembled those sanctions without following the decision-making process regulated by
the TEU 8. The measures concerned Austria and were adopted in January 2000 in pres-
ence of the formation of a Cabinet which included representatives of the FPO which was
supposed to be “a right wing populist political party with extremist expressions* %. As
a matter of fact party officials were reported to have made “statements that can be inter-
preted as xenophobic and which indicate praise for Austrian Waffen SS veterans.*

24 Pridham G., Securing the only game..., 69.

25 Pridham G., Status quo bias.... 438.

26 Sadurski W., Accession’s democracy dividend...., 373.

27 Pridham G., Securing the only game...., 57.

28 Regan E., Are EU sanctions against Austria legal, Zeitschrift fur offentliches recht, 55 (2000) 323.

29 Duxbury A., Austrai and the European Union — The report of the “three wise men “, 20001 Melbourne Journal
of international law 10, quoting the Report of the three wise men.

30 See Bantekas I., Austria, the European Union and Article 2(7) of the UN Charter, ASIL Insights February 2000.
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After some months in June 2000 the fourteen members of the EU requested a report
on the situation in Austria to Martti Ahtisaari, Jochen Frowein and Marcelino Oreja.
These three ““ wise men “ complied with their task investigating at the same time the ex-
tension of the legal obligations of Austria in the field of human rights on the basis of the
international legal instruments subscribed and ratified by the Country, on one side, and,
on the other side, the status of the constitutional and legislative provisions in the matter.
The three figures elaborated a positive judgement of the Austrian attitude in the field and
suggested that the measures adopted by the member States of the EU should be lifted,
notwithstanding the fact that the FPO could still be defined as a right wing populist party
with extremist expressions and many of its members disregarded the existing guarantees
of the human rights with public declarations and legal initiatives ( for instance, the use of
the libel procedures to prevent political opponents criticizing the Government)*' .

The Austria case suggests that even the mere fact of the participation of a right wing
populist political party to the Cabinet of a member State can put in danger the status
of this Member in the frame of the European Union and can allow the other member
States to adopt specific sanctions against the concerned Country. Apparently the formal
conformity with the principles of the European Constitutional Heritage is not at stake
but even the mere possibility that formally correct constitutional provisions could be
interpreted according to the inacceptable and regrettable ideologies of a political party
( at the moment in the Government ) can authorize the decision of adopting sanctions
affecting the status of the interested member State in the Union.

It is well known that it happened in the past that also a political and personal change
in the composition of the Government of a State affected and modified the relations
between this State and the European Union. The case of Slovakia is well known: the
substitution of the Dzurinda Cabinet for the Meciar Cabinet changed the perspective
of the future adhesion of that State to the Union,* and, notwithstanding the fact that at
that moment “the outcome of the political conditionality by the actual accession in May
2004 was one of imperfect implementation * | Slovakia was accepted as a member
State of the European Union. Also *“ Latvia’s new democracy could not be seen as a
consolidated one by the time the Country joined the EU in 2004 3%, but in its case the
governing bodies of the Union thought too that it was possible to adopt a positive and
favourable decision. Certainly in both States important changes and measures of consti-
tutional innovation had been taken but a relevant role was displayed in Slovakia and in
Latvia by the political will of the parties and by the explicit acceptance of the European
constitutional principles as leading guidelines of the internal policies.

31 Duxbuty A., Austria and the European Union....
32 Pridham G., The European Union’s democratic conditionality.... 214.

33 Pridham G., Status quo bias..., 438.
34 Pridham G., Securing the only game in the town..., 64.



Rebus sic stantibus, it is evident that in analyzing the effects of the conditionality
strategy in the frame of the European Union we have to take into consideration at least
two different perspectives. On one side, we cannot restrict the study of the concerned
experiences to the formal aspects of the process of constitutional innovation in the new
member States (that is, the texts of the constitutional and legislative reforms they ad-
opted), but we have to consider the practical implementation of these reforms, its delays
and its possible deviations from a correct compliance with the principles of The Euro-
pean Constitutional Heritage which should be respected. On the other side, it is clearly
necessary to approach the experience of the new Members looking at the same time at
the working of the conditionality machinery in the pre-accession years and in the post-
accession years.* This last perspective implies that in deciding the accession of the new
member States the EU authorities recognized that there was a gap between the will
of accepting the Copenhagen criteria and their effective constitutional and legislative
observance. The results of the accession process suggested the adoption of “new mecha-
nisms like sanctions and infringement procedures.*® But these novelties are restricted
to Romania and Bulgaria, whose performances are subject to a monitoring process even
in the post-accession time.*” In other cases the ordinary machinery governing the rela-
tions between the member States and the European Union institutions are at stake, as
they are — for instance — regulated by articles 6 and 7 TEU. Moreover we cannot forget
that also other European institutions, that is OSCE and Council of Europe, are con-
cerned and their interventions obviously bypass the distinction between pre-accession
and post-accession to EU times and are traditionally attentive not only to the formal ef-
fects of the conditionality but also to the effective practice of the authorities of the States
concerned in the matters affected by the strategy of the conditionality.

Art. 7 explicitly speaks about the evident risk of grave violations of the fundamental
principles of the EU by a member State in view of the opening of the procedure aimed
at the determination of the sanctions provided for by the same article. The existence of
such a risk allows interventions of monitoring whose negative results can authorize the
suspension of some rights deriving from the implementation of the treaties in favour of
the Member State interested.

Therefore, as it is confirmed by the Austrian case, the implementation of the system
of the conditionality depends not only on the effective and concrete existence of viola-
tions of the fundamental principles of the European Constitutional Heritage but also on
political declarations of intentions and constitutional programs and on interpretation of

35 Sedelmeier U., Pre-accession conditionality and post-accession compliance in the new member States: a re-
search, Aprés enlargement: legal and political responses in Central and Eastern Europe, ed. W. Sadurski, J. Ziller,
K.Zurek, Florence, European Institute 2006, 149.

36 Pridham G., Securing the only game in town..., 57.
37 Sedelmaier, Pre-accession conditionality and post-accession compliance..., 147.
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legislative and constitutional texts. In Austria was apparently sufficient to justify the
adoption of the sanctions the inclusion in the governing coalition of a political party
whose cultural and ideological inspiration could arise the risk of concrete violations of
the European values. Even if the approval of questionable legislative and constitutional
reforms was not a stake, the possibility of deviating interpretations of the existing legal
order was apparently sufficient to give the basis for a restrictive European policy of
conditionality against Austria.

The elaboration of these considerations suggests two conclusions about the practi-
cal implementation of the conditionality machinery. On one side, it is evident that the
necessary monitoring process regards not only specific and individual acts adopted in
violation of the fundamental European principles but also, and specially, the overall
conception of the State and of its functioning that the cultural and political attitude of
the authorities of the concerned State implies. Moreover, on the other side, the process
requires both the consideration of the legislative and constitutional texts and their prac-
tical and effective application as it is directed by the doctrines and the theories of the
constitution which support and underpin the interpretation of the texts.

A good example is offered by the recent developments of the monitoring of Romania.
At the moment of the accession of this Country to the European Union in 2007, it was
accepted that further work was needed to address still pending shortcomings in some key
area of the legal and constitutional system. The Cooperation and Verification Mechanism
was established to monitor progress in the concerned areas. In its Report to the European
Parliament and the Council 18 July 2012 ¥ the European Commission clearly underlined
that the actions of the Romanian authorities “ raised serious doubts about the commit-
ment to the respect of the rule of law or the understanding of the meaning of the rule of
law in a pluralist democratic system “, while “ political challenges to judicial decisions,
the undermining of the constitutional court, the overturning of established procedures
and the removal of key checks and balances have called into question ““ the government’s
compliance with its engagements. It deserves attention the fact that the Report does not
mention only actual and concrete acts and facts, but it speaks also about the meaning or
understanding of the meaning of the rule of law, political challenges to judicial decisions
and the undermining of the Constitutional court. The European Commission is evidently
making reference to the possible different interpretations of the constitutional provisions,
to the possible different conceptions of the rule of law, to the political attitudes in
relation to the judicial decisions and the jurisprudence of the Constitutional court. It
invites our attention to focus on the behavior of the Romanian authorities.

In the meantime, on 6 July 2012, the Secretary general of the Council of Europe asked

38 European Commission On progress in Romania under the Cooperation and Verification Mechanism, Brussels,
18.7.2012 COM (2012) 410 final.



the Venice Commission to provide an opinion on the compatibility with constitutional
principles and the rule of law of actions taken by the Government and the Parliament of
Romania in respect of the other State institutions. It is interesting underlining that the
request did not make reference to individual and specific acts and actions of the Roma-
nian Government and Parliament, but it called the attention of the Venice Commission
to the overall behavior of those authorities in respect with the other State institutions.

In its conclusions® the Venice Commission was of the opinion that the examined events
included ordinances, decisions and procedures “whose constitutionality is questionable,
especially when are taken together in quick succession “. The Commission found wor-
rying the extensive recourse to Government emergency ordinances which restricted the
decision power of the Parliament and were aimed at bypassing the judgement of the Con-
stitutional court when adopted with the same normative content of parliamentary statutes
already submitted to the judgement of the Constitutional court. This use of the Govern-
ment emergency ordinances aimed at immediately bringing in force normative provisions
which were being under the examination by the Constitutional court looked particularly
regrettable to the Commission because it was not in conformity” with basic principles of
correctness derived from the rule of law and the separation of powers “. Same remarks de-
served the events and several statements which demonstrated “a worrying lack of respect
among representatives of State institutions for the status of other State institutions, includ-
ing the Constitutional court as the guarantor of the supremacy of the Constitution.

“ The respect for a Constitution “, says the Commission, “ cannot be limited to the
literal execution of its operational provisions. The very nature of a Constitution is that,
in addition to guaranteeing human rights, it provides a framework for the State institu-
tions, sets out their powers and their obligations. The purpose of these provisions is to
enable a sooth functioning of the institutions based on their loyal cooperation...” in
view of “ the interest of the State as a whole in mind, including, as a consequence, the
interests of the other institutions and those of the parliamentary minority .

Therefore the picture of the constitutional order which the bodies in charge of the
monitoring process have to keep in mind is made up not only by the literal interpreta-
tion of the constitutional provisions but also by the doctrines and the theories which
underpin the construction of those provisions, whose mere interpretation according to
the original expressions and words of the text of the constitution is not possible; by the
jurisprudence of the Constitutional court and the case law of the judges: by the conven-

39 EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW, Opinion on the compatibility with con-
stitutional principles and the rule of law of actions taken by the Government and the Parliament of Romania
in respect of other State institutions and on the Government emergency ordinance on amendment to the law
n0.47/1992 regarding the organization and functioning of the Constitutional court and on the Government emer-
gency ordinance on amending and completing the law no. 3/2000 regarding the organization of a referendum,
CDL-AD (2012) 026, Opinion no. 685/2012, 17 December 2012.
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tions of the Constitutions and, sometimes, by interpretative customs of the Constitution.
All these elements are often taken into consideration as constituent part of the concept
of the living constitution.®° Is this concept useful to the monitoring authorities as far as
it helps the interpreters in defining the picture of the practical and effective identity of
a constitutional system? For instance, was the excessive use of Government emergency
ordinances the result of a practice which appeared justified by political necessities (for
instance, the implementation of the European engagements of Romania), and was it ac-
cepted by the Parliament which was conscious of its practical inability to provide to the
urgent legislative exigencies? Or was that practice an explicit violation of the constitu-
tional principles derived from the authoritarian attitude of the Government?

Probably, this last construction deserves our approval. The attitude of the Government
is also at the starting point of the elaboration of the idea that the Government emergency
ordinances are at the disposal of the Executive to allow the unilateral settlement of
conflicts with other State institutions, the Constitutional Court included. Eventually the
choice of pursuing the individual interests of an individual institution (instead of the
interests of the State as a whole) hindered the establishment of fair and correct relations
of mutual respect and loyal cooperation between the State’s bodies. Does the knowledge
of all these developments require the use of the concept of the living constitution in
describing the compliance of the Romanian constitutional situation with the rule of law
and the constitutional fundamental principles?

As a matter of fact, the concept of the living constitution is useful in catching the
meaning of the constitution as it develops in time starting from its written text. It usually
gives a picture of the results of the evolution of the constitutional system according to
its physiological destination and in conformity with its principle. It is specially useful
when the development of the constitutional events establishes in the effective practice a
meaning of the constitution which cannot be entirely perceived sticking to the written
text of the constitution without the intermediation of the doctrines and the theories of
the constitution itself elaborated by the interpreters.

Romania is apparently a different case: according to the Venice Commission it shows
many deviations from fundamental constitutional principles. Therefore we could conclude
our investigation that the concept of the living constitution can be applied at the case at stake
only in a negative way. That is that Romania exhibits traits of clear no-compliance with the
values and principles which should be supported by the system of the conditionality in the
frame of the European Union legal system. But our reasoning needs some qualifications.

If, on one side, Romania has many difficulties in complying with its European en-
gagements, on the other side even the Venice Commission at the same time complains *
about statements by public office holders which showed disrespect for the Constitutional

40 Bartole S., La Costituzione ¢ di tutti, Bologna 2012, 167.



court “, but recognizes that important decisions of that Court were implemented by the
other State institutions. As it is frequently said, the compliance of the living constitution
with the fundamental principles of the constitution depends, eventually, on the respect
of the interpretation of those principles given by the highest authorities which are en-
trusted with the task of guaranteeing the observance of the constitution, for instance
the Constitutional court, the Superior council of the judiciary and, sometimes, even
the President of the Republic. Romania was at half way between a correct evolution
of the constitutional system and a large disregard of the constitutional principles. The
existence of a living constitution coherent with the principles of the Western European
constitutionalism was really in danger but there were elements which could support
the perspective of more positive developments of its constitutional system as it was
confirmed by the Venice Commission warm welcoming of the fact that its interlocutors
were of the opinion that constitutional and legislative reforms were required to ensure
that ““ a situation of danger for the constitution should not arise again .

This conclusion is substantially supported by the Report of the European Commission
30 January 2013* according to which “ the place of the Constitution and the Constitutional
court has been restored “, insuring, on one side, continued respect of the Constitutional
court as the guarantor of the supremacy of the Constitution and, on the other side, “ as well
as the independence and stability of the judicial institutions including the prosecution “.

The reference to the problem of the possible existence of a living constitution con-
flicting with the fundamental constitutional principles is not — in any case — without
justification. The Romanian case confirms what David S. Law underlined when, defin-
ing the written constitutions as “ aspirational or expressive “ documents, recognized the
possibility that always some gaps exist between text and reality.* Also the methodologi-
cal suggestion we introduced finds justification in the case at stake. If “ judicialization
and constituzionalization form a virtuous circle® #, the existence of a constitutional
jurisdiction has a relevant normative impact in promoting the implementation of the
constitution and its case law offers indispensable empirical support to the knowledge of
the practical and effective observance of the constitution. In absence of this support it is
difficult pretending the existence of a true living constitution. In this way we come back
again to the necessity of looking beyond the written text of the constitution according to
a more realistic approach of the legal interpretation and research of which the concept
of the living constitution is a part.

41 EUROPEAN COMMISSION, Report from the Commission to the European Parliament and the Council, On
progress in Romania under the Cooperation and Verification Mechanism, Brussels 10.1.2013 COM (2013) 47 final.

42 Law D.S., Constitutions, The Oxford Handbook of empirical legal research, Peter Cane and Herbert M.Kritzer
ed., Oxford 2012, 376, 380.

43 Law D.S., Constitutions..., 385.

CONSTITUTION FROM THE ANGLE OF VALUE-SYSTEM CHALLENGES OF THE NEW MILLENNIUM

169



Sergio BARTOLE

170

PE3IOME

BCTaTLe paccMaTpuBarOTCsl HEKOTOPBIE BOIPOCHI OTHOCHUTEIBHO MOHATHH 00y-
CJIOBJIEHHOCTH U %uB0i KoHCTHTY1IMU.

PackpeiBas moHsATHE )KNBOH KOHCTHTYIMH, aBTOp OTMEYAET, 4TO HCTOPUIECKOE pas3-
BUTHUC O6H_[eCTBa ¥ OTHOIIICHUM MEXKAY BJIACTBIO M JIIOJAbMH MOXKET INPUBECCTU K TAKUM
M3MEHEHHSM cMbIcia KOHCTHTYIMH, KOTOpBblE HEBO3MOXHO OBIIO MPEIyCMOTPETh B
MOMEHT €€ BCTYIUIeHHS B crry. OJHOBPEMEHHO MOAYEPKHUBACTCA, YTO, B TIOOOM CITy-
qac, 9T UBMCHCHUSA NOJIKHBI COOTBETCTBOBATH IMPUHIIUIIAM KOHCTI/ITyHI/II/I. CoortBeT-
cTBHE )XMBOW KOHCTHTYIIMH yKa3aHHBIM OCHOBOIIOJIATAIONINM IIPHHIUIIAM, B O0IIeM,
00YCIIOBJICHO TIOCJICIOBATEIHHBIM IIPUMCHEHUEM €€ TOJKOBAHMU I, TaBACMBIM BBICIIIMU
OpraHaM¥ BJIACTH, Ha KOTOPBIE BO3JIO’KEHA (YHKIHUS MO 00ECHEeYeHUI0 COONIOACHUS
rocyeiHel. DTo, B CBOIO OUepe/ib, MPEAIOIaraeT, YT0 KOHCTUTYIIHOHHOE TIPaBOCYANE
HMEET OIpe/IeICHHOE HOPMAaTUBHOE BIUSHUE HA obecnieueHue peanuzanuu KoHctury-
IIUH, U €€ MPEeIeIEHTHOE IPaBO BHOCHUT CYIIECTBEHHBIH SMIHPHUCCKHIH BKIJIAJ B aCTICK-
T€ MPHOOPETEHNS 3HAHUN OTHOCUTEIBHO MPAKTHUECKOTO U 3((EKTUBHOTO cOOMI0e-
HUs nocienHed. [Ipu oTCyTCTBUM TaKOro cogedCTBHS TPYAHO MPEICTABUTH HAINUIHE
Hacrosel xxuBoil Konctutynumn.

[NonsiTHE 00YCIOBICHHOCTH PaCKPBIBACTCS KaK COIEPIKAHIE M BOZMOKHOE JICHCTBHC
OTIPEICNICHHBIX TOJMOXKEHUN MEKyHAPOAHBIX JOTOBOPOB HIIHM COTJTAIICHUH, IEIBI0
KOTOPBIX SIBIsIETCsl (POpMYyITUpOBaHHE “OCHOBHOW CTPAaTETHH, MOCPEICTBOM KOTOPOWM
MEXTyHApPOAHBIC OPraHW3allMH 00ECIEeUnBaAIOT COONIOJCHNE HAIMOHAIBHBIMU Mpa-
BUTENBCTBAMU~ IPUHIIUIIOB €BPONEHCKOro KOHCTUTYIIMOHAIN3MA UM OCHOBHBIX CO-
CTaBIISIIOIINX CBOOOIHOTO PHIHKA.

OTHOCHTENBHO O00CY’/IaeMOTO BOIIpOCa aBTOp OTMedaeT, 4To EBpomeiickuit
COI03 JIOJKCH CO37aTh M B JCHCTBUTEIBHOCTH CTaTh HOIMUTHYECKHM COOOIIECTBOM,
rOCyapCcTBa-y4yaCTHUKH KOTOPOTO OCHOBBIBAIOTCS HA OOIMIMX NMPHHIUIIAX KOHCTHTY-
[IUOHAIIN3MA, YUYUTHIBAS HEOOXOIMMOCTh 0OecredeHns CTaOMIBHOCTH UX B3aMMHBIX
OTHOIICHUHN U BCEOOIEro MPU3HAHUS ONPEAEICHHBIX O0IUX HHCTUTYTOB, (POPMUPY-
FOLIMXCS B COOTBETCTBUHU C YKa3aHHBIMU IPHUHIIMIIAMU.

OO0cy>xaas BOIpockl, Kacarouuecss GQyHKIHUH 110 KOHTPOIIIO 3a COONIOIEHUEM KpH-
TepreB OOYCIOBICHHOCTH IPU BCTYIICHUH HOBBIX TOCYAAapCTB-yUacCTHHKOB B EBpo-
MEHCKUH COI03, aBTOP OTMEYAET, YTO B XOZE ATOr0 Mpoliecca He0OXOIUMO MPUHUMATD
BO BHUMAaHUE HE OT/AEJIbHBbIE YACTUUYHBIE BOIPOCH! OPraHMU3alMKU COOTBETCTBYIOIIETO
rocy/lapcTBa, a BCE aCIEKThl OTHOIICHUH MEXIY BIACThIO U T'PaKJIaHAMH, a TaKXKe
MEeXIy CAMUMHU I'paKJaHAMHU B COOTBETCTBYIOIIMX IPABOBBIX CUCTEMAX.



ZUSAMMENFASSUNG

m Beitrag werden einige Fragen erortert, die die Begriffe der Determiniertheit und
der lebenden Verfassung betreffen.

Der Verfasser erlduter den Begriff der lebenden Verfassung und bemerkt dabei, dass
die geschichtliche Entwicklung der Gesellschaft und der Bezichungen zwischen der
Macht und den Menschen solche Verdnderungen des Sinns der Verfassung herbeifiih-
ren konnen, die unmoglich im Zeitpunkt ihres In-Kraft-Tretens konnten vorausgese-
hen werden. Zugleich wird hervorgehoben, dass diese Verdnderungen jedenfalls den
Prinzipien der Verfassung zu entsprechen haben. Die Ubereinstimmung der lebenden
Verfassung mit den erwidhnten grundlegenden Prinzipien ist im Allgemeinen durch
eine konsequente Anwendung ihrer Auslegung durch die obersten Organe der Macht
bedingt, die fiir die Einhaltung der Verfassung sorgen miissen. Dies setzt seinerseits
voraus, dass die Verfassungsgerichtsbarkeit einen bestimmten normativen Einfluss auf
die Sicherstellung der Umsetzung der Verfassung ausiibt und ihr Prijudizienrecht einen
wesentlichen empirischen Beitrag zum Erwerb von Kenntnissen hinsichtlich einer prak-
tischen und effektiven Einhaltung der Verfassung leistet. Ohne solche Mitwirkung lasst
sich die Existenz einer echten lebenden Verfassung kaum vorstellen.

Der Begriff der Determiniertheit wird als Inhalt und mogliche Wirkung der Bestim-
mungen von internationalen Vertrdgen oder Abkommen verstanden, die das Ziel der
Formulierung der Grundstrategie verfolgen, mit deren Hilfe internationale Organisa-
tionen die Einhaltung der Grundsétze des europédischen Konstitutionalismus oder der
Grundkomponenten des freien Marktes seitens nationaler Regierungen sicherstellen.

Beziiglich der diskutierten Frage bemerkt der Verfasser, dass die Européische Union
zu einer politischen Gemeinschaft werden soll, deren Mitgliedsstaaten sich von den
allgemeinen Grundsétzen des Konstitutionalismus leiten lassen, und zwar unter Be-
riicksichtigung der Notwendigkeit der Sicherstellung der Stabilitdt ihrer Wechselbe-
ziehungen und der allgemeinen Anerkennung bestimmter allgemeiner Institute, deren
Herausbildung in Ubereinstimmung mit den erwihnten Grundsitzen erfolgt.

Anlasslich der Erorterung der Fragen, die die Funktion der Kontrolle iiber Einhaltung
der Kriterien der Determiniertheit im Falle des Beitritts neuer Mitgliedsstaaten betreffen,
bemerkt der Verfasser, dass in diesem Prozess nicht einzelne Teilfragen der Organisation
des betreffenden Staates zu beachten sind, sondern alle Aspekte der Beziehungen zwischen
der Macht und den Biirgern sowie zwischen Biirgern in betreffenden Rechtssystemen.
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RESUME

"article aborde un certain nombre de questions sur les concepts de la conventiona-
lité (conditionnalité) et de la Constitution vivante.

En explicitant la notion de la Constitution vivante, l'auteur avance I'idée que I’évolu-
tion historique de la société et des relations entre le pouvoir et les personnes peuvent
conduire a de telles modifications du sens de la Constitution qui ne pourraient pas étre
prévues au moment de son entrée en vigueur. Il est souligné que, dans tous les cas, ces
modifications doivent étre conformes aux principes de la Constitution. La conformité
de la Constitution vivante auxdits principes fondamentaux est, en général, conditionnée
par I’application cohérente de son interprétation donnée par les autorités supérieures
qui sont chargées de I'application de celle-ci. Ceci, a son tour, suppose que la justice
constitutionnelle a un effet réglementaire spécifique sur la garantie de la réalisation de
la Constitution, et sa jurisprudence ameéne une contribution empirique importante a 1’as-
pect de I'apprentissage de la mise en ceuvre pratique et efficace de celle-ci. Il est difficile
d’imaginer qu’une vraie Constitution vivante puisse exister sans un tel support.

Le concept de la conditionnalité est révélé comme le sens et I'effet possible de certai-
nes dispositions des traités ou des accords internationaux, dont I'objectif est ’¢labora-
tion de la «stratégie de base a travers laquelle les organisations internationales assurent
le respect par les gouvernements nationaux” des principes du constitutionnalisme euro-
péen ou des principaux composants de I’économie de marché.

Concernant la question abordée, I'auteur estime que I’Union européenne doit créer et
devenir effectivement une communauté politique dans laquelle les Etats-membres se
fondent sur les principes généraux du constitutionnalisme, compte tenu de la nécessité
d’assurance de la stabilité de leurs relations mutuelles et de la reconnaissance générale
de certaines institutions communes, constituées en conformité avec lesdits principes.

Discutant des questions liées a la fonction de contréle sur le respect des critéres de
conditionnalité lors de ’adhésion des nouveaux Etats a I’'Union européenne, lauteur
souligne que, dans le cadre de ce processus, il est nécessaire de prendre en considération
non pas tellement les aspects partiels de I'organisation de I’Etat concerné, mais toutes
la gamme des aspects des relations entre le pouvoir et les citoyens, ainsi que entre les
citoyens eux-mémes dans leurs systémes juridiques appropriés.



ISSUES OF CONSTITUTION-MAKING — RECENT EXPERIENCES

Kaarlo TUORI

ot all constitutions are alike, nor are all constitution-making processes similar.

Neither should all constitutions be alike, nor all constitution-making processes
similar. Despite this factually existing and even desirable diversity, some generaliza-
tions and classifications are indispensable.

I would like to introduce a classification of constitutions based on the circumstances
of their drafting and enacting. First, we have what can be called revolutionary consti-
tutions, which signal the beginning of a new political regime and perhaps even a new
social order. The classical examples of revolutionary constitutions are the constitutions
of the American and French revolutions from the late 18" century. Secondly, we have
constitutions which amount to declarations of independence. Drafting a constitution is
the first thing a newly-independent nation state engages in, and in adopting the consti-
tution, it reinforces its claim to autonomous existence. Let me take two examples from
my own political and cultural context: the Norwegian Constitution of 1814, the oldest
constitution still in force in Europe, and the Constitution of Finland from 1919, adopted
after Finland had seceded from the Russian Empire. It is possible but not necessary that
a constitution combines features of both these types andis to be seen as both a revolu-
tionary constitution and a declaration of independence. At least some observers would
argue that this was the case with, for instance, the US constitution of 1787.

But not all constitutions herald the beginning of a new political or social era, nor reaf-
firm a newly-won independence of the polity. There exists a third type of codificatory-
constitutions. These codify at the constitutional level already occurred social, legal and
political developments and introduce only minor constitutional novelties. Again, Nordic
countries offer two examples: the Swedish Constitution from 1975, which replaced the
Constitution dating back to 1809, and the Finnish Constitution from 2000, which re-
placed the first constitution of independent Finland from 1919. In Sweden, the King had
long ago lost his real political power, and the political system had been gradually trans-
formed from the power balance between the Monarch and the estates into a parliamen-
tary regime with mass parties and universal suffrage. The Constitution of 1975 merely
added formal benediction to the political system which had emerged from the historical
contingencies of the previous 150 years. In Finland, in turn, the President’s strong power
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position had, after the end of President Kekkonen’s long reign, already been dismantled
through partial reforms, and a new Bill of Rights, drafted after the model of the Euro-
pean Convention, had already been accepted. The new Constitution from 2000 mainly
codified the constitutional development of the last two decades.

So we have three types of constitution: revolutionary constitutions; constitutions as dec-
larations of independence; and codificatory constitutions. However — this is what I would
like to argue — all these types of constitution share certain common functions which they
are expected to perform in a well-ordered society. As many theorists of the constitution,
the German sociologist Niklas Luhmann among them, have noted the constitution is a
vital element in two social sub-systems, in both the legal and the political sub-system. In
the legal system the constitution is expected to bring about order and coherence, in both
formal and substantive sense. In the formal dimension, the constitution establishes the
hierarchy of legal norms and indicates the law-making authorities and their respective
powers. In the latter, substantive, dimension, the constitution gives expression to the fun-
damental principles of the legal order; principles which infuse substantive coherence into
this order and guide the interpretation and application of lower-order legal norms. Such
coherence-creating is one of the functions of fundamental rights. It is not the only task
of fundamental rights in the legal system, nor are substantive constitutional principles
necessarily exhausted by fundamental-rights norms. Fundamental rights and other sub-
stantive constitutional principles also fulfill an important limiting or boundary-drawing
task in the legal system: they impose substantive limits to the powers of the constitutional
law-making bodies. The supervision and maintenance of these limits falls to specific
mechanisms of constitutional review, such as a constitutional court.

In the political system of a “well-ordered society”, the constitution fulfils both an orga-
nizational and a legitimizing function. The organizational part of a constitution defines
the basic institutional structure of political power: the main state organs, their competence
and their mutual relationships. By the same token, the constitution defines the basic rules
of the game which ordinary, daily political processes are supposed to respect. The con-
stitution renders the political system the organizationaland procedural stability necessary
for its effective and frictionless functioning. This is an important accomplishment in
itself, regardless of the specific organizational and procedural choices of the constitution.

The constitution’s organizing function is closely connected to its other crucial task in
the political system, namely, its legitimizing function. The constitution channels the le-
gitimacy of the law into the political system. We may recall Max Weber’s claim that the
legitimacy of modern institutional state (Anstaltstaat) is based on a belief in legality; on the
belief that state organs function in accordance with the constitution and the law in general.
Weber’s thesis, of course, has its problems, noted by many of his critics. Thus, Weber does



not really proffer an account of how a mere belief in legally could engender legitimacy. In
spite of these notorious Weberian problems, we can at least contend that a minimum condi-
tion for the legitimacy of the exercise of political power consists of its compliance with the
constitution: unconstitutional exercise of power cannot be regarded as legitimate.

However, the ideal of a democratic constitutional state - a democratic Rechtsstaat
- sets more demanding conditions for the legitimacy of political power than merely
its exercise without breaching explicit constitutional norms. According to this ideal, a
constitution can confer legitimacy on a political system only if it corresponds to cer-
tain basic principles, such as the principles of democracy, separation of powers and
the legality of administration. In the normative framework of the principles defining a
democratic Rechtsstaat, a mere confidence in the legality and constitutionality of the
exercise of political power would not account for the legitimacy of modern state. Rather,
the legitimacy would be engendered by the confidence that the political organization of
society respects the principles of a democratic Rechtsstaat.

Let us look a little more closely to the issue of legitimacy. Constitutions can be ex-
amined as speech acts raisingparticular claims which are expected to find resonance in
the audience, among the addressees of constitutional speech acts. Central among these
claims is that of legitimacy. Modern constitutions address not only social and political
elites but also the population at large.Correspondingly, even the claim of legitimacy
must be discussed in relation to both the elites and the general public.

The claim of legitimacyconcerns both the constitution as normative entity and the
political system the constitution regulates. The constitution is expected to transfer its
legitimacy to the political system as the object of constitutional regulation. Where, then,
does a constitution draw its legitimacyfrom? Here the particularities of the constitu-
tional history of diverse polities are, of course, highly relevant. It is also obvious that the
three types of constitution I have introduced — revolutionary constitutions, constitutions
as declarations of independence and codificatory constitutions - differ with regard to
their typical conditions of legitimacy. However, in general terms, two principal explana-
tions for constitutional legitimacy can be suggested: origin-based and contents-based.
Origin-based legitimacy derives from the circumstances in which a constitution has
been enacted and/or the procedure which was thereby adhered to: the constitutional
moment which gave birth to the constitution. Characteristically, the constitutional mo-
ment giving rise to a revolutionary constitution is marked by wide political mobilization
and intensive discourses within civil society and among the citizenry as the demos - the
ultimate subject of the constituent power - perhaps culminating in a referendum as the
formal expression of this constituent power.

In addition, the constitutional momentmay come to symbolize a turning point in the na-
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tion’s existential history, such as gaining independence or at least an autonomous political
status; here we could also speak of a symbolic legitimacy. Thus, the Norwegian constitu-
tion from 1814 evokes the memory of Norway’s detachment from Denmark and entry into
a personal union with Sweden as an autonomous entity; hence the very high symbol value
of the Norwegian constitution. Similarly, the legitimacy of Finland’s 1919 constitution
was to a large extent due to its symbolizing the political independence of the nation.

Contents-based legitimacy, in turn, flows from the substance of the constitution, from
its accordance with the basic ethical values and moral principles of society. Thus, argu-
ably, constitutional fundamental-rights provisions endow principles which belong to the
very core of modern morality with legal form and consequences.

Origin-based and contents-based legitimacy can, of course, be mutually comple-
mentary and supportive. The origin-based legitimacy of say, the US Constitution or
the Norwegian Constitution from 1814 can only have lasted because complemented by
contents-based legitimacy. But origin-based and contents-based legitimacy may also be
detached from each other. So it seems that the legitimacy the German Basic Law has,
over the years, gained is mainly contents-based: the circumstances in which the Basic
Law was adopted were not very conducive to its legitimacy. On the other hand, it may
happen that origin-based legitimacy loses its edge because of an increasing discrepancy
between constitutional provisions — for example, the Bill of Rights — and social values
and moral principles.

Our typology of constitutional legitimacy is still in need of a vital addition. It is also
possible that the proponents of constitutionalisation put their faith in the sheer legitimat-
ing force of constitutional rhetoric — which, in turn, is only explicable against the back-
ground of what can be called constitutional normalcy, i.e. the origin- and/or contents-
based legitimacy. Here we can speak of parasitic legitimacy. When a military junta has
a facade “constitution”adopted by a puppet parliament or in a rigged referendum, it aims
at parasitic legitimacy, drawing upon the positive connotations constitutional vocabu-
lary evokes or is at least expected to evoke.

Origin-based legitimacy is typical of revolutionary constitutions and constitutions as
declarations of independence; we could even argue for a conceptual connection between
types of legitimacy and types of constitution. Recent constitution-making in the Northern
African states in the forefront of the Arab spring clearly falls under revolutionary con-
stitutions. Evidently, here the basic problem is not the lack of political mobilization or of
interest among either the elites or the general public. Rather, the fundamental issue is — at
least in the eyes of an external observer — how to channel the revolutionary enthusiasm
into constructive and consensus-seeking discourses, without extinguishing its flame.



Let me introduce one further distinction which in my view is crucial for discussing
constitution-making. This is the distinction between constitutional politics and ordi-
nary politics. Constitutional politics differs or at least should differ from ordinary poli-
tics in two vital respects. Firstly, origin-based constitutional legitimacy presupposes a
high or at least higher than normal level of political mobilization and the engagement
of the general public. It also poses high requirements with regard to the inclusiveness
and transparency of the deliberative procedures of constitution- drafting and -making;
closed bargaining processes among new and old elites are not able to engender demo-
cratic legitimacy. Secondly, in ordinary politics majoritarian decision-making is natural
and legitimate, but constitutional politics aimsat as large a consensus as possible. Con-
stitutional politics seeks to establish the constitutional rules of the game for ordinary
politics. Only if the majority and the minority agree on these rules, can the minority
be expected to accept the legitimacy of the decisions the majority adopts in ordinary
politics. Consequently, a contingent majority should not abuse its advantage by cement-
ing in constitutional provisions its institutional power positions or substantive views in
issues falling in the province of ordinary politics. Furthermore, the generally accepted
rules of the game can only structure the procedures of ordinary politics if they display
certain stability. The routinization of constitutional politics, the launching of constitu-
tional reform after practically every government change, would turn constitutional into
ordinary politicsand obliterate the vital distinction between the two. Constitutional mo-
ments are and should be exceptional instants in the history of a political nation.

Recent experiences in Europe demonstrate that the distinction between constitutional
and ordinary politics is far from self-evident. I take two examples from the new democ-
racies of Eastern and Central Europe. In Ukraine, constitutional reform has lain high on
the political agenda almost constantly ever since the present constitution entered into
force in 1996. But too often constitutional reform has been downgraded to the level of
ordinary politics, without serious attempts either to involve civil society and the general
public or to reach a consensus among rival political forces. The procedure followed in
the recent constitutional reform in Hungary, in turn, was quite severely criticized in the
opinion given by the Venice Commission. The procedure did not meet the demanding
criteria of inclusiveness, transparency and consensus-orientation. And the end-result
has the flavor of a dictate of a contingent constitutional majority, buttressing its insti-
tutional power positions and locking behind a requirement of qualified majority stand-
points which should be open to contestation in ordinary majoritarian politics: in, for
instance, taxation or family and social policy.
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PE3IOME

BCTaTLe paccMaTpUBalOTCS HEKOTOPBIC BOMPOCH OTHOCHTEIBHO CO3JaHMS KOH-
CTUTYUHUNA. ABTOp MPEACTABIISIET CAEAYIONIYIO KIacCU(DUKALMIO KOHCTUTYIIHH,
YUHUTHIBAs OTJCIBHBIC BOIPOCH UX pa3pabOTKU U MPUHATHS: PEBOIIONNOHHBIC KOHCTH-
TYIUH; KOHCTHTYIIUH, 3HAMEHYIOIIUE MMPOBO3TIANICHAE HE3aBUCUMOCTH; KOTH(DUIIHU-
pytomue (codificatory) koHCTUTYIMU. BeeM yKa3aHHBIM BUAAM IPUCYIIH HEKOTOPBIC
o0mue GpyHKINH, KOTOPBIE JOIDKHEI OCYIIECTBISATHCS B JTIOOOM “BIONHE YIIOPSTOUCH-
Hom” (well-ordered) oGmecTse.

Koncruryuus siBnsercs CylIeCTBEHHOM COCTaBIAIOLIEH ABYX COLIMANIbHBIX MOJICH-
CTEM - KaK IIPaBOBOM, TaK U MOJUTHUECKON. B MpaBoByI0 ccTeMy OHa BBOAUT MOPSIOK
1 COTJIACOBAHHOCTH. B momuTHueckoii cucteme KOHCTHTYINS OCYIIECTBIISACT KaK Opra-
HU3aIUOHHYIO, TaK M JIETUTHMHPYIONTY IO (pyHKIIHIO.

OTHOCHUTENEHO BOMPOCA JISTUTUMHOCTH MOJIUTUYECKON BIIACTH aBTOP OTMEYAET, UTO
MHUHHUMAaJIBbHOM PEANOCHUIKOMN JIJ151 9TOTO SIBJIAETCS OCYIECTBICHUE BIACTH B COOTBET-
ctBur ¢ KOHCTUTYyIMEH; HEKOHCTUTYIIHOHHOE OCYIIECTBIICHUE MOCIICAHEH HE MOXKET
CYUTATHCS JISTUTUMHBIM. BMecTe ¢ 9THM MoTuepKUBACTCS, UTO HAES JeMOKPATHIECKO-
ro MPaBOBOT0 rOCYAapcTBa MpeanoaraeT Takxke, 4To KOHCTUTYUS MOXKET NMPHAaTh
JETUTUMHOCTD TOJIMTHYECKOM CHCTEME, TOJIBKO €CJIM OHa COOTBETCTBYET OMpecIicH-
HBIM OCHOBHBIM MTPUHIIAIIAM, TAKUM KaK TPUHIIAITBI IEMOKPATHH, pa3/IeTICHUsI BIIACTEH
Y 3aKOHHOCTHU yTIPaBJICHUS.

ABTOp IpeACTaBIAET IBE€ OCHOBHBIE I'PYIIbI IPEANOCHUIOK, CBUAETEILCTBYIOMIUX O
HAJTMYUH KOHCTUTYITHOHHON 3aKOHHOCTH: 1) CBSI3aHHASI C 0OCTOSTENECTBAMY CO3TAHUS 1
2) cBA3aHHAs C BOIIpOcaMHu cofepxkanus. [lepBas oTHOCHTCS K 0OCTOSATENBCTBAM, B YCIIO-
BUSIX KOTOpPBIX Oblia mpuHsATa KOHCTUTYLUS W/UIHM K IPOLEAype, KOTopas co0Itoanach
IIPH 3TOM, MHA4YE TOBOPS, K KOHCTUTYI[HOHHON 00CTaHOBKE, OPOANBIICH HEOOXOTUMOCTD
npusatus Koncruryuuu. Bropas, B cBoro odepelib, kacaeTcs conepskanus Koncruryuuu,
€e COOTBETCTBHS OCHOBHBIM 3THYECKUM LIEHHOCTSIM U MOpPaJIbHBIM IIPUHIIUIIAM O0IIECTBA.

ABTOp TaKKe IPEeICTABIAET ellle OAHY KIacCH()UKAINIO, UMEIONIYI0 KIIOUeBOE 3Ha-
YeHHe A 00CY’KIEHUS BOIPOCOB CO3AAaHUS KOHCTHTYIHH, pa3rpaHNYNBas KOHCTH-
TYLUOHHYIO ¥ OObIYHYIO NMOJUTUKY. BMecTe ¢ 3TUM Ha ABYX IMpHUMEpax HOBBIX JEMO-
Kkpatuii Boctounoii u LlenTpansHoil EBpOITEI - KOHCTUTYITHOHHBIX peopM B YKpanHe
n Benrpuu - orMeuaeTcs, 4To mpoucxoasuine B EBpone HenaBHue coOBITHS CBHIE-
TENbCTBYIOT O TOM, YTO Pa3IU4UE MEX]y KOHCTUTYIIMOHHOW U OOBIYHOM MOJUTUKOM
JAJIEKO HE OYEBHIHO.



ZUSAMMENFASSUNG

m Beitrag werden einige Fragen hinsichtlich der Schaffung von Verfassungen behan-

delt. Der Verfasser schldgt folgende Klassifizierung der Verfassungen unter Bertick-
sichtigung einzelner Fragen ihrer Ausarbeitung und Verabschiedung vor: revolutionére
Verfassungen; Verfassungen, die eine Unabhingigkeitserkldrung bedeuten; kodifizieren-
de (codificatory) Verfassungen. All diesen Typen sind einige gemeinsame Funktionen
eigen, die in jeder wohlorganisierten (well-ordered) Gesellschaft ausgeiibt werden.

Bei der Verfassung handelt es sich um eine wesentliche Komponente von zwei so-
zialen Subsystemen, eines von denen rechtlich und das andere politisch ist. Sie bringt
Ordnung und Koordination ins Rechtssystem ein. In einem politischen System {ibt die
Verfassung eine organisierende Funktion aus.

Hinsichtlich der Frage der Legitimitét der politischen Macht bemerkt der Verfasser,
dass die minimale Voraussetzung dafiir die Ausiibung der Macht in Ubereinstimmung
mit der Verfassung ist; eine nicht verfassungsméfige Ausiibung dieser kann nicht als
legitim bewertet werden. Zugleich wird hervorgehoben, dass die Idee eines demokra-
tischen Rechtsstaates auch voraussetzt, dass die Verfassung einem politischen System
Legitimitét verleihen kann, nur wenn sie bestimmten Grundprinzipien entspricht, und
zwar solchen Prinzipien der Demokratie wie Gewaltentrennung und GesetzmaBigkeit
des Regierens.

Der Verfasser stellt die beiden Hauptgruppen der Voraussetzungen, die davon zeugen
konnen, ob die verfassungsmifBiige Gesetzlichkeit da ist: Die erste ist mit den Umstéin-
den der Schaffung der Verfassung und die zweite mit den Fragen ihres Inhalts verbun-
den. Die erste betrifft somit die Bedingungen, unter denen die Verfassung angenommen
wurde, und/oder das diesbeziigliche Verfahren; anders gesagt, sie betrifft die konstituti-
onelle Situation, die die Annahme einer Verfassung notwendig gemacht hat. Die zweite
Voraussetzung betrifft — wie gesagt — den Inhalt der Verfassung, ihre Ubereinstimmung
mit den ethischen Grundwerten und Moralprinzipien der Gesellschaft.

Der Verfasser stellt auch eine andere Klassifizierung vor, die eine Schliisselbedeu-
tung fiir die Erorterung der Fragen der Schaffung der Verfassungen hat, indem sie die
Verfassungspolitik von der konventionellen Politik abgrenzt. Zugleich wird am Beispiel
von Verfassungsreformen in zwei neuen Demokratien Ost- und Zentraleuropas — in der
Ukraine und in Ungarn — gezeigt, dass die jingsten Ereignisse in Europa davon zeugen,
dass die Unterscheidung zwischen der Verfassungs- und der konventionellen Politik bei
weiten nicht offensichtlich ist.
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RESUME

’article porte sur plusieurs questions de création et d’élaboration des constitutions.

En fonction des circonstances de leurs élaboration et adoption, ’auteur introduit
la classification suivante des constitutions: les constitutions révolutionnaires, celles qui
marquent les déclarations d’indépendance et les constitutions codificatrices. L’ensemble
de ces types de constitutions se caractérisent par un certain nombre de fonctions com-
munes qu’elles doivent effectuer dans une société bien ordonnée (well-ordered).

La Constitution est un élément essentiel dans les deux sous-systémes sociaux : juri-
dique et politique. Dans le systéme juridique la Constitution améne de 'ordre et de la
cohérence. Dans le systéme politique, elle remplit la fonction d’organisation et de 1égi-
timation.

Concernant la question de la 1égitimité du pouvoir politique, ’auteur reléve la pré-
condition minimale de celle-ci, a savoir la conformité avec la Constitution: I’exercice
inconstitutionnel du pouvoir ne peut étre considéré comme légitime. En parallele il
souligne I'idée d’un Etat démocratique de droit suppose également que la Constitution
ne peut conférer une légitimité a un systéme politique que si celui-ci correspond a un
certain nombre de principes de base, tels que les principes de la démocratie, de la sépa-
ration des pouvoirs et de la 1égalité de gestion.

L’auteur détermine deux groupes de conditions de base qui témoignent de la 1égitimité
constitutionnelle: celui lié aux circonstances de la création et celui li¢ au contenu de
la Constitution. Le premier groupe de conditions concerne les circonstances dans les-
quelles une constitution a été adoptée et / ou la procédure qui a été mise en place, c’est-
a-dire concerne la situation constitutionnelle qui a exigé I’'adoption de la Constitution.
Le deuxieme groupe concerne le contenu de la Constitution, sa conformité aux valeurs
d’éthiques fondamentales et les principes moraux de la société.

Lauteur introduit également une autre classification, cruciale lors de la discussion des
questions de la création des constitutions, celle de distinction entre la politique constitu-
tionnelle et la politique ordinaire. A travers deux exemples de nouvelles démocraties de
I’Europe centrale et orientale - les réformes constitutionnelles en Ukraine et en Hongrie
- auteur illustre que la distinction entre la politique constitutionnelle et la politique
ordinaire, selon les expériences récentes en Europe, est loin d’étre évidente.



REFLEXIONS SUR LA MONDIALISATION
DU DROIT CONSTITUTIONNEL

Didier MAUS

1 y a vingt-cinq ans, personne n’aurait utilisé le terme de «mondialisationy». S’il

avait existé, personne n’aurait eu I'idée de Iappliquer au droit constitutionnel. Les
linguistes expliquent que «mondialisation» est une mauvaise traduction, en frangais,
de «globalization» en anglo-américain. Prenons le mot «mondialisation» pour ce qu’il
signifie : une idée d’ouverture, de dépassement des fronti¢res et du cadre national. L’idée
centrale, 'ouverture au monde, la mondialisation des échanges, des techniques et des
savoirs repose sur 'unification des espaces et donc le dépassement des frontiéres.

Pour le droit, les choses sont un peu différentes. Mme Mireille Delmas Marty analyse
au College de France la mondialisation du droit '; elle explique fort savamment qu’elle
est en marche et qu’il est inutile d’essayer de faire marche arriére. Nous y sommes. Der-
riére tout cela, il y a cette réalité, différente d’ailleurs selon les branches du droit, qui est
le dépassement des cadres nationaux. Cela est probablement plus facile a constater dans
d’autres branches du droit que le droit constitutionnel : le droit des affaires par nature
tend a s’internationaliser ; le droit des relations personnelles tend a reposer de plus en
plus sur des conventions internationales et I'on cherche a régler, de fagon intelligente et
efficace, un certain nombre de situations. Mais, dans le droit constitutionnel, il y a I'idée
de Constitution, il y a Iidée de Nation, il y I'idée d’Etat, il y a I’idée de frontiéres. Tout
ceci peut constituer des obstacles a la perception de la mondialisation.

Depuis une trentaine d’années, le monde académique a trés nettement pris conscience
de I’explosion des frontiéres constitutionnelles et de la nécessité de développer le droit
comparé, non plus uniquement comme la mise en relation de deux ou plusieurs systé-
mes constitutionnels, mais également comme la circulation des idées, des faits et des
solutions et leurs interactions. «L’argument de droit comparéy, pour prendre une dé-
nomination désormais courante, est souvent utilisé pour expliquer et convaincre?. 1l
serait passionnant d’¢tudier comment les lieux académiques du débat constitutionnel
ont progressivement intégré cette évolution. Il suffit, a titre de points de repere, de fixer

1 Collége de France, chaire «Etudes juridiques comparatives et internationalisation du droit» (www.college-de-
france.fr).

2 Marie-Claire Ponthoreau, Droit(s) constitutionnel(s) comparé(s), Economica, 2010.

181



Didier MAUS

182

quelques balises. En 1981, la création de I’Association internationale de droit constitu-
tionnel marque la volonté de réunir réguliérement les constitutionnalistes du monde
entier et de leur permettre, au-dela des barriéres politiques et juridiques, de faire avan-
cer la cause du constitutionnalisme.? Depuis 1985, la publication annuelle de [ Annuaire
international de justice constitutionnelle, sous ’autorité - jusqu’a son décés en 2004 - de
Louis Favoreu, permet de connaitre et d’analyser les jurisprudences des cours constitu-
tionnelles.* Le nombre croissant de revues consacrées au droit constitutionnel offre des
espaces de plus en plus importants a eux qui souhaitent écrire et réfléchir.’ La multipli-
cation des colloques, congres et conférences, qu’ils soient organisés par des instances
universitaires ou par les cours constitutionnelles a 1’'occasion de leurs anniversaires,
n’est pas uniquement I’occasion pour une communauté d’hommes et de femmes de se
retrouver. Il s’agit surtout d’apprendre des autres et de s’enrichir par un dialogue de plus
en plus organisé. Récemment, la publication, en francais, d’un Traité international de
droit constitutionnel © et, en anglais de The Oxford Handbook of Comparative Constitu-
tional Law’ traduisent une méme réalité, celle du besoin d’une véritable mondialisation
des savoirs constitutionnels.

Il est possible de consacrer a ’expression «le droit constitutionnel» un temps considé-
rable.® Le doyen Pierre Pactet définit cet objet dans les premiéres pages de son manuel.’
On peut dire, pour faire simple, que c’est le droit de la constitution, mais cela ne simpli-
fie rien, car il faut savoir ce qu’est une constitution. Dans un certain nombre de cas, cela
n’est pas trés aisé, y compris pour la Constitution frangaise d’aujourd’hui.’’ Tous ceux
qui réfléchissent autour de la notion de droit constitutionnel concluent sur une double af-
firmation et un double constat : dans la notion de droit constitutionnel il y a, par nature,
un aspect institutionnel, c’est-a-dire «comment fonctionne le pouvoir ?». Il y a égale-
ment cet aspect que nous avions oublié en France mais qui est, depuis I'origine, consubs-
tantiel a la Constitution, la notion de droits fondamentaux, des relations entre le pouvoir
et les hommes et les femmes. On peut alors prendre I’'expression sous sa forme moderne,
que 1’on doit beaucoup a Louis Favoreu de «droits fondamentaux»''. On peut la prendre
midc.org.

4 Economica. Le XXVIIe volume porte sur 2011.

5 Voir la Revue frangaise de droit constitutionnel (PUF) depuis 1990; la Revue belge de droit constitutionnel
(Bruylant) depuis 1994 ; International Journal of Constitutional Law (Oxford University Press) depuis 2003;
European Constitutional Law Review (TMC AsserPress) depuis 2005; le Red de Revistas en Derecho Constitu-
cional mis en place depuis 2010 par Edgar Corzo Sosa (www.revistasconstitucionales.unam.mx).

6 Michel Troper et Dominique Chagnollaud (dir.), Dalloz, 2012.

7 Michel Rosenfeld et Andras Sajo (ed.), Oxford University Press, 2012.

8 V. ma contribution «Ou en est le droit constitutionnel?», Mélanges Franck Moderne, Dalloz, 2004.

9 Pierre Pactet, Ferdinand Mélin-Soucramanien, Droit constitutionnel, 25¢ éd., Sirey, 2006, chapitre 4.

10 Au texte de 1958 modifié, il faut ajouter la Déclaration des droits de ’homme de 1789, le préambule de 1946, la
Charte de I’environnement de 2004 et «Les principes fondamentaux reconnus par les lois de la République».

11 Louis Favoreu et autres, Droit constitutionnel, Dalloz, 1998.



sous la forme «droits de I’hommey, peu importe. En tout cas, il y a la conscience que
nous avons des droits a 1’égard du pouvoir et que le pouvoir doit étre organisé de fagon a
les faire respecter. C’est autour de cette dualité institution/droits fondamentaux qu’il est
possible d’appréhender la réalité constitutionnelle du XXI¢ siecle.

Ces deux définitions approximatives étant posées, I’une dans la sphére géographique,
l’autre dans la sphére intellectuelle, il apparait un triple constat: d’abord une mondiali-
sation du langage constitutionnel; ensuite une mondialisation des réalités constitution-
nelles; enfin une mondialisation des interrogations constitutionnelles.

I - UNE MONDIALISATION DU LANGAGE CONSTITUTIONNEL
A - LES VALEURS CONSTITUTIONNELLES

Le doyen Georges Vedel ne pourrait plus écrire aujourd’hui, comme il I’a fait en 1946:
«Existe t il deux conceptions de la démocratie?»,'? ou il opposait la démocratie occiden-
tale et la démocratie marxiste. Cet article témoigne d’une époque qui a complétement
disparu. Il y a eu, au moins a vue humaine, disparition d’un des deux modeles de la dé-
mocratie. L’événement marquant est symbolisé par la chute du mur de Berlin. Cela a peut
étre commencé avant, cela a un peu continué apres, mais comme il faut toujours trouver
des repéres; le 9 novembre 1989 en est un. A partir de ce jour 13, il y a eu unification du
vocabulaire constitutionnel, au moins en Europe. Nous nous sommes mis a parler, a peu
prés - sinon complétement encore - le méme langage. Progressivement, les termes ont
eu un contenu qui est devenu le méme. Lorsque nous parlons de démocratie, de libertés
ou d’élections, il existe de plus en plus un langage commun. Cela signifie que les idées,
dont le «modele occidental» est porteur, se sont répandues et qu’il n’y en a plus beaucoup
d’autres qui entrent en concurrence, méme dans des contextes culturels trés différents.

Pour illustrer de constat, j’évoque simplement deux souvenirs:

1) Travaillant il y a quelques années, sur la Constitution de I’Erythrée avec des par-
tenaires d’une exceptionnelle qualité, la discussion aborde les techniques électorales,
théme assez classique : on a besoin d’¢lections ; a un moment ou a un autre, on ne peut
pas s’en passer. Nos interlocuteurs — nous étions un aréopage d’experts internationaux
—nous demandent : «Quels sont les avantages et les inconvénients de tel ou tel systéme
électoral?»'®* Chacun commence a évoquer les caractéristiques de son propre systéme.
Au bout d’'un moment, nos partenaires disent: «Tout ceci est trés bien, mais nous vou-
drions organiser des élections qui soient jugées correctes selon vos critéres — ceux de
I’Union interparlementaire, et de ’ONU — mais on voudrait qu’il n’y ait ni vainqueur

12 Etudes, janvier 1946.

13 Les controverses sur les mérites respectifs des modes de scrutin a base majoritaire ou proportionnelle durent
depuis que les élections sont devenues le moyen normal de désignation des responsables politiques. Il est sans
conclusion et durera encore pendant de nombreuses décennies.
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ni vaincuy». Cela devient alors trés, trés compliqué! 11 faudrait organiser des élections
ouvertes sans qu’il y ait une majorité et une minorité.

2) Deuxieéme exemple, dans un univers totalement différent qui est le Golfe persique.
C’¢tait au Qatar ou j’ai passé trois jours a essayer de réfléchir a la nouvelle constitution.
Nos interlocuteurs qataris disent : «1/ On inscrit dans la Constitution que le Qatar est un
“émirat islamique” ; 2/ mais aprés, on n’en parle plus. Il faut préparer un texte qui soit
compatible avec les standards internationaux des droits de ’homme». Deux ans apres, la
Constitution a été adoptée." On pensait bien a cette idée qu’il y a des valeurs admises et
qu’il faut essayer de s’y conformer. Il y a encore beaucoup de pays qui sont loin de cela
: le monde arabo-musulman, dans I’ensemble, en est assez loin ; la Chine, évidemment.
Mais un retour en arriére permet de regarder ce qui s’est passé depuis vingt ou vingt
cing ans ; tout le continent américain est entré dans ce systéme de valeurs, une trées large
part du continent africain également. L’Afrique du Sud incarne aussi le miracle constitu-
tionnel ; elle est le prototype de cette évolution du langage ; ceux qui y ont été le savent.
Il y a une mondialisation du discours et, derriére le discours, évidemment, des valeurs.

Les affrontements sur «Qu’est ce que la démocratie ?» ont largement, mais pas totalement,
disparu. Cela ne veut pas dire que certains n’ont pas d’autres conceptions ; cela ne veut pas
dire que dans tel ou tel régime le parti unique, ou le centralisme démocratique ne sont pas
défendus, mais on sait que, dans ce cas 13, il s’agit d’une position délicate a soutenir. Dans de
nombreux pays post communistes le principe de la démocratie a ét¢ inscrit dans la constitu-
tion, mais la réalité¢ du pouvoir est demeuré oligarchique, en particulier lorsque les anciens
dirigeants ont réussi a devenir les nouveaux. L'idéologie des droits de 'Homme, dans ses
différentes composantes, est pour 'instant en téte, mais rien ne garantit qu’il en sera de méme
pour les cinquante ans a venir. Le langage est devenu un langage commun. C’est important.

Les transformations qui surviennent dans les pays arabo-musulmans depuis le début de
2011 (Tunisie, Egypte, Yémen, Maroc...), connues sous la dénomination de «printemps
arabey illustrent les ambiguités du langage commun. La lutte contre les pouvoirs autoritai-
res en place (Ben Ali, Moubarak...) exprime une demande de démocratie, de liberté et de
droits de ’homme. En méme temps I'importance politique des partis politiques «islamis-
tes», qui souvent s’alignent sur une interprétation tres stricte de la religion et de la sharia,
inquiéte les premiers acteurs des révolutions et suscite une trés profonde hostilité¢ chez
les partisans des droits de ’homme. Le cas du Maroc est particulier dans la mesure ou le
Roi, Commandeur des croyants, a permis I’élaboration rapide d’une nouvelle constitution
nettement plus parlementaire et son adoption par le référendum du ler juillet 20115

14 Constitution approuvée par référendum le 29 avril 2003. Larticler ler indique : « Le Qatar est un Etat arabe
souverain. Sa religion est I’Islam et la Sharia la source principale de son droit. Son systéme politique est démocra-
tique.... » (traduction de 'auteur).

15 La Constitution marocaine de 2011. Analyses et commentaires (Michel Rousset, coord.), Centre d’études in-
ternationales (Rabat), LGDJ, 2012.



Derriére le langage, il y a évidemment les problémes des langues. Le fait que 'on
travaille, selon le cas, en frangais, en allemand, en anglais, en russe, en arabe, etc., rend
les choses plus difficiles, mais comment peut on faire autrement ? Certains continuent
par exemple & s’interroger sur le point de savoir si «Etat de droit», «Rule of Law» et
«Rechsstaaty, pour ne prendre que trois langues européennes, signifient la méme chose.
Quand on les traduit, on les traduit I’un par ’autre, et le vieux dicton italien «Traduttore,
traditore» («Traduire, c’est trahir») trouve alors a s’appliquer. Premicre conclusion : le
langage s’est incontestablement mondialisé.

B - LA MONDIALISATION DES TEXTES

Une étude sur la mondialisation du langage dans les textes constitutionnels présente-
rait un trés grand intérét. Il y a eu, a travers ceux que 1’on a appelé «les pelerins consti-
tutionnelsy, une diffusion intense. En fin de compte, quand on cherche a rédiger une
nouvelle constitution — ce qui a été beaucoup le cas : en Europe centrale, en Afrique,
en Amérique latine, etc. —, que fait-on? On regarde ce qui existe et on essaye de faire
mieux. La part d’imagination totalement nouvelle - il faut voir les choses comme elles
sont - est relativement faible. On a beaucoup utilisé le «copier collery», avant méme qu’il
ait existé sur ordinateur. Il en découle un certain nombre de transformations et de mu-
tations tout a fait passionnantes.

Arrivant un jour dans un pays d’Asie centrale — et lisant la Constitution de ce pays en
francais — je me dis : «C’est quand méme étonnant, j’ai 'impression de lire la Constitu-
tion francaise de 1958». Sur place, je fais évidemment part de cette observation a I'un
de mes interlocuteurs, lequel me dit : «Oui, c’est un de vos bons amis qui est venu nous
aider et il a “recopié” l’article 16, 'article 49 alinéa de votre Constitution, des disposi-
tions au demeurant trés utilesy». Je me sentais en confiance. On pourrait faire 1’exercice
dans d’autres cas. Il y a des situations ou des expressions venues de la Loi fondamentale
allemande ou de la pratique britannique se reconnaissent aisément.

Le droit dur, c’est-a-dire le droit écrit, s'uniformise aussi du point de vue de son ex-
pression. On trouve, a la fois dans la structure, dans la terminologie et dans les concepts,
une proximité que 1’on ne rencontrait pas auparavant. Il y a quelques années, j’ai com-
paré les structures des quinze constitutions des pays qui composaient alors 1’Union
européenne. Dans les quinze pays, javais examiné comment les constitutions étaient
structurées et comment étaient présentés les droits fondamentaux. C’était frappant. Iy
avait une analogie — aux particularismes nationaux pres — trés remarquable, notamment
pour ce qui concerne 1’énoncé des droits fondamentaux.

Les constitutions d’Amérique latine qui, du point de vue culturel et juridique, sont tres
proches de celles de I’Europe révélent exactement le méme phénomene. Pour les pays
de ’Afrique francophone, en particulier pour les constitutions de I’aprés indépendance

CONSTITUTION FROM THE ANGLE OF VALUE-SYSTEM CHALLENGES OF THE NEW MILLENNIUM

185



Didier MAUS

186

dans les années 1960, cela n’a rien d’étonnant, un certain nombre de similitudes se re-
trouvent également.

Ces textes ne sont pas uniquement les textes nationaux. Un des grands phénoménes
sur lequel il convient d’insister découle de I’apparition de textes internationaux concer-
nant la maticre constitutionnelle. 11 faut entrer dans des subtilités, en particulier la dis-
tinction entre le droit dur et le droit mou.'® Ce droit mou, la soft law est presque devenu
la régle. Il existe de plus en plus de soft law. Un jour, cela devient du droit dur; on ne sait
pas trés bien par quel mécanisme, par quelle alchimie, mais il est trés difficile pour des
juristes de comprendre ce qu’est le droit mou. Nous disons : «C’est du droit ou ce n’est
pas du droit?». Quand on vous répond: «Ce n’est pas du droit, mais cela peut le deveniry,
cela n’entre dans aucune des cases du droit traditionnel.”

En tout cas, ce droit, qui n’est pas du droit international, ces textes, durs ou mous,
contiennent des thémes communs avec les constitutions. Ils émanent de ’ONU, de ’OS-
CE (Organisation sur la sécurité et la coopération en Europe) ou du Conseil de I’Europe,
mais aussi de la Commission de Venise ainsi que de la Charte africaine des droits de
I’homme et des peuples de 1981 et de la Convention américaine des droits de I’homme
de 1969. 1l y a une multiplication de textes qui contiennent du vocabulaire typiquement
constitutionnel : la démocratie, la séparation des pouvoirs, les droits fondamentaux, les
élections... tout ce qui fait 'ordinaire du monde constitutionnel. L’exemple de la résolu-
tion de ’Assemblée générale de ’ONU du 15 mars 2006 relative a la création du Conseil
des droits de ’Homme, destinée a remplacer la Commission des droits de ’Homme,!®
est instructif. Le langage onusien est souvent a double sens, mais en méme temps, on
y retrouve tout ce qui émane des discours ou des écrits dont le droit constitutionnel a
I’habitude : la promotion de I'individu, ’égalité, les droits de ’'Homme, etc. Il y a des
progres dans ces textes.

Le site Internet de 'ONU, a la rubrique «droits de "Homme» ou «libertésy» est significatif.
Les longs développements sur le Bureau d’assistance électorale entrent dans le champ consti-
tutionnel. Depuis 1990, I’assistance de ’ONU en matiére électorale, donc en matiére consti-
tutionnelle, s’est largement amplifiée.”” 11 y a de nombreux de pays ot 'ONU remplit des
roles divers et variés, avec a la fois la création de la loi électorale, les mécanismes de controle,
la désignation des experts, la vérification, etc. Il y a beaucoup a faire : ceux qui ont travaillé
dans le domaine de la coopération le savent. Il y a 1a un champ nouveau pour ’ONU.
mion de «soft law» par «droit mou» n’est pas parfaite. Elle a été adoptée par commodité de langage. 11

s’agit d’un ensemble de régles dont la portée juridique n’est pas contraignante, mais qui s’imposent progressive-
ment comme normes de comportement.

17 Das soft law der europdischen Organisationen. The Soft Law of European Organisations. La soft law des organisa-
tions européennes, (Jean-Frangois Flauss, Julia Iliopoulos-Strangas, éditeurs), SIPE, Nomos Verlagsges.Mbh, 2012.

18 A/RES/60/251.
19 Site Internet « un.org.french/Depts.dpa.ead/».



C’est en 1990 qu’a été adoptée en Europe dans le cadre de ’OSCE une déclaration sur
la démocratie.?’ Depuis 1990, 1’Union interparlementaire a adopté des résolutions sur
«Les élections libres et démocratiques».?! Avant 1990, ¢’était impossible.

Les deux codes adoptés par la Commission de Venise, en 2002 en matiére €lectorale,
en 2008 pour les partis politiques constituent de bons exemples de ces documents sans
valeur normative, mais qui progressivement, en raison de la réputation de leur auteurs,
deviennent aisément des normes de référence.?

Certes, il s’agit en général de droit mou, mais il peut ensuite étre pris en considération
par telle ou telle instance internationale «bien pensantey, y compris la Cour européenne
des droits de I’homme, et devenir ainsi du droit dur. Une cour constatera, le cas échéant,
qu’il y a un standard international. Ensuite, on condamnera tel ou tel pays au nom du
non-respect de ce standard international. 11 existe une forte valorisation de ces textes,
méme si leur valeur normative est inexistante.

Les textes a contenu constitutionnel ne sont plus uniquement nationaux.
I - LA MONDIALISATION DES REALITES CONSTITUTIONNELLES.

Les systémes constitutionnels se sont rapprochés. L’organisation constitutionnelle des
quarante-sept pays du Conseil de I’Europe, de tous les pays du continent américain, d’un
certain nombre de pays d’Asie ou du Proche Orient, ceux qui fonctionnent selon les cri-
téres «occidentauxy, ainsi que Israél, I’Inde, le Japon, et quelques pays d’Afrique - leur
nombre dépend des circonstances - comporte des éléments trés proches.

Quels sont ces éléments qui sont devenus le fond commun? Quatre méritent d’étre évoqués.

A - LA SOURCE DU POUVOIR ET LE DEVELOPPEMENT DU DROIT INTER-
NATIONAL DES ELECTIONS

Le pouvoir politique trouve son fondement dans les élections. A la base de la mondiali-
sation des réalités, il y a I'organisation a intervalles réguliers d’élections libres, ouvertes et
concurrentielles.” Elles ne sont pas faciles a organiser. La perfection est difficile a atteindre,
mais il y a quand méme cette idée que ce n’est qu’a travers la confrontation électorale que
'on peut attribuer le pouvoir. La confrontation électorale implique en amont la liberté des

20 Le document le plus emblématique est la « Charte de Paris pour une nouvelle Europe » du 21 novembre 1990
(www.oxe.org), le plus précis le « Rapport du séminaire d’experts de la CSCE sur les institutions démocratiques»
adopté a Oslo le 15 novembre 1991 (id.).

21 Déclaration sur les critéres pour des ¢lections libres et réguliéres (Paris, 26 mars 1994). V. www.ipu.org.
V. aussi la Déclaration universelle sur la démocratie (Le Caire, 16 septembre 1997).

22 Commission de Venise, Code de bonne conduite en matiére ¢lectorale, (adopté lors de la session des 18-19 oc-
tobre 2002); Code de bonne conduite en matiére de partis politiques, (adopté lors de la session des 12-13 décembre
2008). Voir site internet «www.venice.coe.inty.

23 V. les textes cités plus haut.
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partis politiques et la liberté d’expression; sinon, la campagne électorale n’a aucun sens.

Les élections sont devenues une des premiéres préoccupations constitutionnelles et un
des premiers enjeux politiques.*

11 est remarquable de constater que deés que la démocratie est rétablie dans un pays, la
premicre urgence consiste a légitimer une nouvelle équipe politique, soit par I'intermé-
diaire d’un parlement, soit par I'intermédiaire d’un exécutif, cette légitimation ne pou-
vant désormais étre réalisée que par des élections, c’est-a-dire une participation directe
des citoyennes et des citoyens a la désignation de I’équipe gouvernante.

D’un point de vue historique, les mécanismes électoraux remontent trés loin. Dés
I’Antiquité grecque ou romaine, méme s’il ne s’agissait pas du suffrage universel, la
désignation de «ceux qui nous gouvernent» procédait de I’élection. Dans I’Eglise catho-
lique romaine, institution qui a derricre elle plus de vingt si¢cles d’existence, I’élection,
au moins pour les fonctions suprémes, qu’il s’agisse de celle de pape® ou de responsable
d’une communauté religieuse, fait partie des traditions ecclésiales.

Lorsqu’il s’est agi de trouver en France, en 1789, des régles pour faire délibérer les
Etats généraux, puis les différentes assemblées de la Révolution, les précédents des
assemblées d’églises ou du parlement britannique ont servi d’exemple.?® La technique
¢lectorale n’est ainsi pas nécessairement liée a la notion de la démocratie du suffrage
universel telle qu’elle est entendue aujourd’hui. Il n’en demeure pas moins que le choix
des responsables politiques, lorsqu’il est effectué a bulletin secret avec une garantie
absolue du secret du vote, s’oppose a d’autres techniques de désignation : I’hérédité ou
le tirage au sort. Il est significatif que dans ’ancienne Pologne, la mort du souverain
entrainait ’élection d’un nouveau roi, lequel était élu a vie. Il y avait combinaison de
I'institution monarchique et du principe électif, ce qui démontre que la monarchie n’est
pas obligatoirement héréditaire.

D’une maniére générale, les constitutions d’hier et d’aujourd’hui, si elles fixent les
bases du droit électoral, ont toujours hésité a entrer dans les détails, tellement il existe de
variantes des modes de scrutin et tellement il est souvent indispensable de faire évoluer
les techniques électorales en fonction des circonstances politiques.

A coté de la juxtaposition des droits constitutionnels nationaux, s’est développée, de-
puis I’aprés Seconde guerre mondiale, et encore plus depuis une vingtaine d’années, un

24 Ces développements s’inspirent trés directement de mon article « Elections et constitutionnalisme: vers un
droit international des élections?» publi¢ dans Démocratie et ¢lections dans I’espace francophone, (Jean-Pierre
Vettovaglia, dir.), Brulant, 2010.

25 Il existe une véritable similitude entre les conditions d’¢lection du pape (nécessité de la majorité des deux tiers)
et celles de I’¢lection du Président de la République frangaise entre 1875 et 1958 (majorité absolue des suffrages
exprimes).

26 André Castaddo, Les méthodes de travail de la Constituante, PUF, 1989.



ensemble de principes et de régles dont la valeur est souvent floue, mais qui constitue
progressivement un véritable corpus international en matiére de droit électoral. Le sim-
ple recensement de ces différents textes, en indiquant leur portée normative, montre
qu’il n’est plus possible d’imaginer le constitutionnalisme du XXIe siécle sans son com-
plément naturel, des élections libres et ouvertes.

D’un point de vue chronologique, il semble que le premier texte international ayant
une portée électorale soit la Déclaration universelle des droits de ’homme, adoptée par
I’ONU le 10 décembre 1948. Larticle 21 énonce dans son alinéa ler : «Toute personne
a le droit de prendre part a la direction des affaires publiques de son pays, soit directe-
ment, soit par I'intermédiaire de représentants librement choisis». Aprés que 'alinéa 2
soit consacré a I’égalité d’acces a la fonction publique, I’alinéa 3 poursuit : «La volonté
du peuple est le fondement de I’autorité des pouvoirs publics, cette volonté doit s’ex-
primer par des élections honnétes qui doivent avoir lieu périodiquement au suffrage
universel égal et au vote secret ou suivant une procédure équivalente assurant la liberté
du vote. Certes, ce texte n’a, au regard du droit international, qu’une valeur déclarative,
et au regard du droit national que trés rarement une valeur normative, mais il consacre
des les débuts de ’ONU les grands principes qui établissent la liaison entre démocratie
et élections. Ceux-ci sont au nombre de trois :

1) la légitimité repose sur le choix direct ou indirect des dirigeants, mais toujours
librement choisis ;

2) les élections doivent avoir lieu de maniere périodique, selon un rythme qu’il est évi-
demment impossible de déterminer par avance, mais qui doit assurer un renouvellement
régulier des corps ¢élus ;

3) les regles relatives aux €lections, qu’elles soient de nature constitutionnelle, 1égis-
lative ou autre, doivent respecter le suffrage universel, 1’égalité de suffrage, le secret du
vote et sa liberté.

Depuis plus de cinquante ans, ces préceptes n’ont pas varié. On les retrouvera a des
titres divers dans tous les textes, internationaux ou nationaux, consacrés aux €lections.

Le Pacte international relatif aux droits civils et politiques de 1965, dix-huit ans aprés
la Déclaration universelle, prévoit en son article 25 que :

«Tout citoyen a le droit et la possibilité, sans aucune des discriminations visées a
larticle 2 et sans restrictions déraisonnables:

a) de prendre part a la direction des affaires publiques, soit directement, soit par I’in-
termédiaire de représentants librement choisis ;

b) de voter et d’étre élu, au cours d’élections périodiques, honnétes, au suffrage univer-
sel et égal et au scrutin secret, assurant l'expression libre de la volonté des électeurs;
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¢) d’accéder, dans des conditions générales d’égalité, aux fonctions publiques de son paysy.

De maniére curieuse, la Convention européenne des droits de ’homme et des libertés
fondamentales, signée a Londres le 4 novembre 1950, ne contient rien sur le droit des
¢lections libres. Il faudra attendre la signature du protocole n° 1, le 20 mars 1952, pour
que soit ajouté aux droits substantiels garantis par la CEDH, I’article 3 intitulé «Droit &
des élections libres» rédigé comme suit : «Les Hautes Parties contractantes s’engagent
a organiser, a des intervalles raisonnables, des €lections libres au scrutin secret dans
les conditions qui assurent la libre expression de I'opinion du peuple sur le choix du
corps législatify. Cette rédaction, qui constitue un des trés rares textes ayant une portée
contraignante en matiere €lectorale, a donné lieu a quelques décisions de la Cour euro-
péenne des droits de I’homme, notamment en ce qui concerne I’obligation d’organiser
des ¢€lections libres ou sur la nécessité, pour la réglementation concréte du droit de vote,
de respecter les principes conventionnels, mais la Cour de Strasbourg n’a jamais osé,
de maniére parfaitement compréhensible, entrer dans le choix du mode de scrutin lui-
méme, le réservant a la marge nationale d’appréciation.?’

De maniére significative, la Cour s’est prononcée sur la définition du corps électoral
et, dans la célebre affaire du 18 février 1999 (Mattews c/Royaume-Uni), elle a censuré
la non inscription d’un ressortissant britannique sur les listes électorales.

Il faudra ensuite attendre le véritable dégel des années 1990 pour que se multiplient
des textes de principe relatifs aux élections. Il est difficile d’en faire la liste, mais on
peut relever que, des la Charte de Paris pour une Europe nouvelle du 21 novembre 1990,
adoptée dans le cadre de la Conférence sur la sécurité et la coopération en Europe, il est
affirmé que : «Le gouvernement démocratique repose sur la volonté du peuple exprimée
a intervalles réguliers par des élections libres et loyales»®®. Le rapport général du sémi-
naire d’experts réunis a Oslo du 4 au 15 novembre 1991, insiste également sur le role
essentiel des élections dans le développement de la démocratie et de I’Etat de droit et
passe en revue les différentes composantes d’élections libres et démocratiques.”

Par la suite, on reléve que, dés 1994, I’'Union interparlementaire, organisation pourtant
fondée en 1889, adopte pour la premiére fois une «Déclaration sur les criteéres pour les élec-
tions libres réguliéres» dans laquelle elle définit successivement ce que sont les élections
libres régulicres, les droits relatifs au vote et a I’élection, les droits et responsabilités relatifs
a la candidature, aux partis et a la campagne, et les droits et responsabilités de I’Etat.*°

27 Jean-Loup Charrier, Code de la Convention européenne des droits de I’homme, Litec, 2005.
Frédéric Sudre et autres, Les grands arréts de la Cour européenne des droits de I’homme, PUF, Thémis, Se éd., 2009.

28 Sécurité et coopération en Europe, Emmanuel Decaux (dir.), La Documentation francgaise, 1992, p. 285 et s.
291d, p. 341 ets.
30 Site Internet de I’'Union interparlementaire: www.ipu.org.



Quelques années plus tard, le 16 septembre 1997, cette méme Union interparlemen-
taire adoptera sans vote une «Déclaration universelle sur la démocratie» dans laquelle le
paragraphe 12 dispose : «L’¢lément clé de I’exercice de la démocratie et la tenue a inter-
valles périodiques d’élections libres et réguli¢res permettant I’expression populaire...».!
Plusieurs ouvrages de I’'Union interparlementaire compléteront ce corpus de droit mou,
et fourniront des lignes directrices a ceux qui s’intéressent aux élections.*

Entre-temps, dans I’espace francophone, la déclaration de Bamako sur la démocra-
tie, les droits et les libertés du 3 novembre 2000, apres avoir rappelé que francophonie
et démocratie sont indissociables précise: «Les engagements pour la tenue d’élections
libres, fiables et transparentes, notamment en ce qui concerne les listes €lectorales, le
déroulement des campagnes électorales, la participation effective des citoyens, la liberté
des partis politiques et I’équité financiére».*

Ces différents textes ne seraient rien s’il n’était pas fait référence, en plus, a au moins
trois organisations internationales qui, depuis une vingtaine d’années, ont développé
des actions importantes et un savoir-faire réel en matiére d’élections.

L’Assemblée parlementaire du Conseil de I’Europe adopte, en 2003, une résolution re-
lative a un code de bonne conduite en matiére électorale dans laquelle le § 1 précise que
: «La tenue a intervalles réguliers d’¢lections libres a scrutin égal, universel, secret et
direct reste une condition fondamentale de la reconnaissance du caractére démocratique
d’un régime politiquey.**

La Commission de Venise, dont le role a déja été souligné, développe depuis 1990 une
impressionnante activité dans le domaine du développement constitutionnel.*® En son
sein, le Conseil des élections démocratiques assure une réguliére coopération dans le
domaine électoral entre ’Assemblée parlementaire du Conseil de I’Europe, le Congrés
des pouvoirs locaux et régionaux, les pays membres et 'OSCE. Ses avis, ses études, ses
séminaires, sa base de données constituent une documentation de premier ordre pour
ceux qui cherchent a faire la synthése des mécanismes €lectoraux en Europe. Son Code
de bonne conduite en matiere électorale, son Code de bonne conduite en matiere réfé-
rendaire, son rapport sur Le droit électoral et I'administration des élections constituent
véritablement des documents qui, certes, n’ont pas de valeur normative, mais sont sus-

311d.

32 G.S. Goodwin-Gill, Elections libres et régulicres, Editions de I’'UIP, 1ére édition 1994, nouvelle édition 2006.
G.S. Goodwin-Gill, Code de bonne conduite pour les élections, Editions de I’'UIP, 1998. Collectif, Démocratie,
principes et réalisation, Editions de I'UIP, 1998. G.S. Goodwin-Gill, Elections libres et réguliéres: droit interna-
tional et pratique, Editions de I"UIP, 2006.

33 Site Internet «apf.francophonie.orgy.
34 Résolution 1320 (2003) du 30 janvier 2003. Voir le site «assembly.coe.int».
35 Voir les trés riches et nombreuses références sur le site www.venice.coe.inte.
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ceptibles d’en acquérir une par imprégnation des législations nationales.*® Plus aucune
étude de droit électoral ne peut les ignorer.

L’Organisation sur la sécurité et la coopération en Europe, véritablement née des grands
mouvements de la décennie 1990, consacre une part essentielle de ses activités, a travers
son bureau des institutions démocratiques et des droits de I’homme, aux mécanismes
¢électoraux. Outre de nombreuses missions d’observation, des avis sur les lois électorales,
elle a notamment publi¢ un Manuel d’observation des ¢lections dont le contenu mérite
d’étre reconnu par tous ceux qui veulent véritablement agir en maticre électorale.’’

Dans une autre sphére, I’Organisation des nations unies a fortement développé les
activités de sa Division de ’assistance ¢lectorale, laquelle fait partie du Département
des affaires politiques. Intervenant soit comme formateur, soit comme conseiller, soit
encore parfois comme organisateur d’élections, cette division est 'une des plus actives
du secrétariat général de ’ONU. Elle montre que la seule organisation a vocation uni-
verselle s’intéresse autant que d’autres a la promotion de la démocratie, du constitution-
nalisme et des élections.*®

Drautres textes internationaux, eux aussi plus ou moins normatifs, évoquent les élec-
tions. Larticle 13, § 1, de la Charte africaine des droits de I’homme et des peuples, énonce
que «Tous les citoyens ont le droit de participer librement a la direction des affaires pu-
bliques de leur pays, soit directement, soit par I'intermédiaire de représentants librement
choisis, ce conformément aux régles édictées par la loi».* Cette rédaction, moins pres-
criptive que celle de la Convention européenne des droits de ’homme pose néanmoins le
principe des élections libres et de la nécessité que celles-ci soient organisées par la loi.

De son c6té, la Convention américaine relative aux droits de ’homme prévoit dans son
article 23 que «tous les citoyens doivent jouir des droits et facultés ci-aprés énumérés :
a) de participer a la direction des affaires publiques, directement ou par 'intermédiaire
de représentants librement élus ; b) d*élire et d’étre €lu dans le cadre de consultations
périodiques authentiques tenues au suffrage universel et égal et par scrutin secret garan-
tissant la libre expression de la volonté des électeurs. ..».*°

Les différents textes et documents recensés ci-dessus mériteraient une analyse ap-
profondie pour déceler les points communs, les différences, leur caractére impératif ou
incitatif et tenter de procéder a une évaluation de leur effectivité. Il n’en demeure pas
moins que cette simple recension montre que les €lections ne dépendent plus unique-

36 Voir le site internet.

37 OSCE, Manuel d’observation des élections, 5e édition, 2005.

38 Voir le site www.un.org/french/events/democracyday/elections.html.
39 Voir le site «democratie.francophonie.orgy.

40 Voir le site www.aidh.org.



ment du cadre constitutionnel national. Il existe une véritable dimension internationale
des élections, phénomeéne qui, par nature, demeure, lui, national. Il découle de ce constat
quelques conséquences simples :

1) Aucun Etat, méme les plus anciennes démocraties, ne peut faire abstraction de
la construction progressive de ce corpus international du droit des élections. Certains
évoquent, par exemple en France, 1’obligation, un jour, que les ¢lections ne soient plus
organisées de manicre verticale par le ministre de I'Intérieur, les préfets et les maires,
mais soient placées sous la responsabilité¢, comme dans beaucoup d’autres pays, d’une
commission électorale indépendante ;

2) La surveillance internationale des élections devient une réalité. L'idée, totalement
rejetée par les démocraties traditionnelles, s’impose de plus en plus dans les nouvelles
démocraties, quel que soit le continent concerné. Parmi les pratiques récentes figurent
celles des observateurs étrangers. Qu’ils soient missionnés par une organisation inter-
nationale, spécialisée ou non spécialisée, ou par des pays tiers en ayant re¢gu mission ou
s’étant donné mission de surveiller les €lections nationales, ces équipes d’observateurs
apportent une caution. En tout cas, elles empéchent dans la plupart des cas que les
¢élections se déroulent a 'opposé des critéres de transparence, de liberté, de sincérité et
forment les canons de référence de la démocratie contemporaine.

Certes, le role méme de ces missions d’observation est sujet a caution, mais, le mieux pou-
vant étre 'ennemi du bien, leur existence constitue un progres, sinon le progrés définitif;

3) Il existe encore trop peu d’études et de réflexions, voire de synthéses sur les approches
et le contenu de ce nouveau corpus. Ce droit international constitutionnel consacré aux
élections n’étant ni du véritable droit national, ni la plupart du temps du véritable droit
international, s’inscrit dans un entre-deux et ne passionne guére ceux qui ne savent pas
dépasser ’horizon constitutionnel national, mais fournit un véritable terrain d’études pour
ceux qui tentent d’approfondir en francais la notion de «soft law» du droit anglo-saxon.

En tout cas, de nombreuses associations non gouvernementales ont investi ce domaine et
savent tirer parti de telle ou telle prescription, recommandation ou observation émanant d’un
des organismes internationaux compétents ou d’un des textes internationaux de référence.

Lattribution du pouvoir se fait donc a travers des élections que les politistes appellent
des «élections ouvertesy, a la différence des «élections fermées» qui se sont pratiquées
dans un certain nombre de pays autoritaires.*!

B - LA SEPARATION DES POUVOIRS

Deuxiéme élément: une organisation du pouvoir et de la justice qui repose sur la sépa-

41 Guy Hermet, «Elections non concurrentielles», in Pascal Perrineau et Dominique Reynié (dir.), Dictionnaire
du vote, PUF, 2001.
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ration des pouvoirs et I’Etat de droit. Le fait qu’il existe un systéme parlementaire ou un
systéme présidentiel n’a strictement aucune importance. Il s’agit du méme type d’archi-
tecture, c’est-a-dire une répartition des roles entre un exécutif, un législatif et un pouvoir
judiciaire. En fin de compte, il y a beaucoup plus de ressemblance qu’on ne le croit entre
ces différentes formes d’aménagements constitutionnels. La distribution du pouvoir en-
tre des autorités distinctes en est un des éléments clés. On le constate aujourd’hui pour
les quarante sept pays du Conseil de I’Europe et pour tout le continent américain. En
Afrique, le cas de PAfrique du Sud est tout a fait clair.

La problématique de la séparation des pouvoirs fait I’objet, depuis de nombreux si¢-
cles, d’importantes discussions. Il s’agit de savoir s’il existe véritablement trois pouvoirs
parfaitement séparés ou d’un coté les deux pouvoirs politiques constitués par I’exécutif
et le 1égislatif et d’un autre le judicaire. L'observation des réalités constitutionnelles et
politiques conduit a privilégier la deuxiéme approche. Dans les régimes parlementaires
(ou considérés comme tels) I'opposition entre I'exécutif et le Parlement est devenue fic-
tive. Les difficultés de la Belgique ou de I’Italie a constituer un gouvernement provien-
nent de I’absolue nécessité pour ce dernier de disposer d’un véritable soutien au sein des
assemblées parlementaires, que le Parlement soit composé d’une chambre ou de deux.
Méme dans le régime présidentiel type, celui des Etats-Unis, le Président ne peut mettre
en ceuvre une politique que s’il dispose du soutien du Congres. Dans le cas inverse, il
doit négocier avec les majorités de la Chambre des représentants et du Sénat pour abou-
tir & un éventuel — et souvent incertain - accord. En France I’expérience des périodes
dites «de cohabitation» (1986-1988, 1993-1995, 1997-2002) a permis de constater que le
Président de la République n’est puissant que s’il dispose d’une majorité qui le soutient a
I’Assemblée nationale. Dans le cas contraire, ce qui est la situation de «cohabitationy, le
véritable chef de I’exécutif devient le Premier ministre, méme si le Président conserve de
réelles prérogatives en matiére de politique étrangére et de défense et, surtout, continue
a jouer un réle politique de premier plan.

En définitive, la vraie séparation des pouvoirs est entre les deux pouvoirs politiques et
le pouvoir judiciaire. Une des caractéristiques essentielles des démocraties contempo-
raines se trouve dans la nécessité d’organiser le pouvoir judicaire de manicre indépen-
dante et efficace. Chacun sait que cela dépend autant de considérations juridiques que
de la nature humaine. Des institutions comme les conseils supérieurs de la magistrature
(ou de la justice) se sont développées et ont pour mission de mettre de la distance entre
le pouvoir politique et les magistrats.

C - LES DROITS FONDAMENTAUX

Troisieme élément de ces systémes : I'affirmation des «droits fondamentaux». Tou-
tes les constitutions contemporaines contiennent des «déclarations de droits fondamen-



taux», ou «principes généraux», c’est-a-dire un catalogue de grands principes auxquels
nous sommes les uns et les autres attachés et auxquels il ne peut étre porté atteinte.
La comparaison de ces catalogues de droits fondamentaux entre eux, puis avec les ca-
talogues internationaux, qu’ils soient européens, américains, africains ou mondiaux,
révele d’extraordinaires similitudes. Il y a un socle commun des libertés individuelles:
la liberté d’aller et venir, pour commencer ; la liberté de pensée, la liberté de s’exprimer,
la liberté d’opinion. On retrouve ensuite les libertés collectives a travers le droit d’asso-
ciation ou le droit syndical, les libertés économiques dans beaucoup de cas, les droits
sociaux dans d’autres cas.

Il y a entre ces catalogues de droits fondamentaux de vraies analogies. Est-ce qu’on
aurait pu faire autrement? Est-ce qu’on pourrait faire autre chose? Peut-&tre, mais lorsque,
apres les grands chocs de 1990, tous les pays de I’Europe ex-communiste ont commencé
a rédiger leur constitution, ils ont tous voulu faire un catalogue de droits fondamentaux.
A la suggestion: «Ecoutez, cela serait peut-étre plus simple si vous commenciez tous
par incorporer la Convention européenne des droits de ’homme ; au moins vous auriez
déja la méme chose; tout le monde I'interpréterait de la méme facon, etc.», la réponse
unanime était: «Mais nous sommes beaucoup plus astucieux que tous les autres!». On
peut prendre I’Europe du centre, des pays baltes ou du sud, c’est exactement le méme
discours. Ceci étant, il est aisé de constater en fin de compte, que tous ces pays, tous ces
systémes constitutionnels, sont fondés sur un méme socle de droits fondamentaux. Cela,
in fine, 1égitime le «dialogue des juges»** et le recours a «I’argument de droit comparéx».®
I1s sont justifiés par les ressemblances entre les différents catalogues.

Dans I’espace européen, I’existence de la Convention européenne des droits de ’hom-
me* (47 signataires) et la Charte des droits fondamentaux de 1’Union européenne (27
signataires) ** contiennent de trés importants catalogues, avec de larges domaines com-
muns. Ni 'un ni lautre de ces documents n’a de valeur constitutionnelle, sauf si la
constitution nationale le prévoit, mais les cours constitutionnelles sont quasiment obli-
gées de les prendre en considération et d’éviter que leurs décisions soient en contradic-
tion avec la jurisprudence de cours supranationales : la Cour européenne des droits de
I’homme de Strasbourg et la Cour de justice de I'Union européenne de Luxembourg.
Cela contribue fortement a une internationalisation, une étape vers la mondialisation,
des droits fondamentaux.

42 Laurence Burgorgue-Larsen, «De I’internationalisation du dialogue des juges», in Le dialogue des juges,
M¢élanges Bruno Genevois, Dalloz, 2008.

43 Marie-Claire Ponthoreau, «Le recours a I’argument de droit comparé par le juge constitutionnel», in L’inter-
prétation constitutionnelle, Ferdinand Mélin-Soucramanien (dir.), Dalloz, 2005.

44 La dénomination exacte est «Convention européenne de sauvegarde des droits de I’homme et des libertés
fondamentalesy.

45 La Croatie deviendra, le ler juillet 2013, le 28¢ pays membre de 1’Union européenne.
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Les progres de la Cour interaméricaine des droits de ’homme, les espoirs mis dans
I’action a venir de la Cour africaine des droits de ’homme et des peuples s’inscrivent
également dans cette perspective

D - LES COURS CONSTITUTIONNELLES

Dernier élément de cette réalité: les cours constitutionnelles. Il y en a maintenant pres-
que partout. Il n’y a plus une seule constitution moderne, contemporaine qui n’ait pas sa
cour constitutionnelle.*® Quel est le role d’une cour constitutionnelle ? 1° Elle s’occupe
des droits fondamentaux; elle est la cour supréme en maticre de droits de I’homme, quel-
les que soient les techniques d’intervention; 2% elle a pour fonction de réguler 'organi-
sation des pouvoirs publics, c’est-a-dire «les conflits entre organes». On peut lui confier
d’autres attributions, mais ce sont 1a les deux noyaux durs.

Dans l'optique de la mondialisation, il s’avére que ces cours constitutionnelles ne tra-
vaillent pas en vase clos. Elles dialoguent entre elles, et de plus en plus. Certes, par
définition, une cour constitutionnelle nationale est 1a pour appliquer la constitution na-
tionale; cela va de soi. Mais, en méme temps, comme les textes nationaux se ressemblent
beaucoup, lorsqu’il y a un probléme nouveau, la cour nationale commence parfois par
regarder ce qui se fait a I’étranger. Ce «dialogue des juges», qui fait partie du vocabulaire
régulier - méme s’il est logiquement critiqué -, est trés développé dans le dialogue des
cours constitutionnelles, pas toujours de fagon évidente mais toujours de fagon sous
jacente.*’ Par la force des choses, il y a un esprit commun qui se développe.*® Méme la
plus nationaliste des cours, la Cour supréme américaine®, s’intéresse — du moins grace
a certains de ses membres — a ce qui se passe a I’étranger. C’est tout a fait nouveau;
ses membres le reconnaissent eux-mémes. Cela signifie que, dans la préparation d’une
décision, lorsque c’est pertinent — lorsqu’il s’agit d’interpréter le fédéralisme américain
il y a peu a apprendre d’une cour constitutionnelle étrangere d’un pays non fédéral —,
lorsqu’il y a a se prononcer sur des problémes de libertés et de droits fondamentaux,
voir commentse sont prononcées, soit des cours étrangeres, soit les grandes cours inter-
nationales, a, au minimum, de I'intérét. Cela est utilisé comme matériau. Dans certains
cas, cela ira jusqu’a les citer. Par exemple, la Cour supréme du Canada™ cite facilement
des jurisprudences d’autres cours constitutionnelles ou cours suprémes; elle juge selon

46 Parmi les constitutions européennes post-communistes, seule celle de I’Estonie de comporte pas une cour con-
stitutionnelle spécifique, mais la Cour d’Etat est compétente en matiére constitutionnelle.

47 V. Julia Iliopoulos-Strangas (dir.), Cours suprémes nationales et cours européennes, Concurrence ou collaboration,
Actes du colloque des 12, 13 et 14 mai 2005 (Athénes), en hommage a Louis Favoreu, Bruxelles, Bruylant, 2007.

48 Voir mon article «Le recours aux précédents étrangers et le dialogue des cours constitutionnelles», Revue
francaise de droit constitutionnel, 2009, n° 80. Il s’agit du rapport préparé pour la Ire conférence mondiale des
cours constitutionnelles (Le Cap, 22-24 janvier 2009).

49 www.supremecourtus.gov.

50 www.scc-csc.ge.ca.



la technique anglaise d’un raisonnement long, avec beaucoup de développements, donc
de références et des précédents.

Par contre, il est trés exceptionnel de trouver dans les décisions du Conseil constitu-
tionnel des références a de la jurisprudence extra francaise; il n’y a qu’un seul cas, c’est la
référence a la Cour européenne des droits de ’homme a propos de la laicité.>! Les dossiers
préparatoires des décisions du Conseil constitutionnel, lorsque le probléme est significa-
tif (pas quand il s’agit d’étudier le droit d’amendement selon la Constitution francaise),
quand il s’agit d’étudier un certain nombre de libertés, contient toute la jurisprudence des
principales cours étrangéres ou des cours internationales sur le sujet a juger.

Il'y ala un effet trés net de la mondialisation. Elle n’est pas rampante, elle est tout a fait
explicite. Lors du congreés mondial de droit constitutionnel a Santiago du Chili, en 2004, la
derniére séance pléniére consistait en une table ronde, avec des juges constitutionnels, sous
la présidence de notre regretté ami Louis Favoreu, sur «Le dialogue des juges».*> Chacun
d’entre eux, y compris les Américains, ont dit: «Nous utilisons ce qui se fait ailleurs». Cette
affirmation, cette reconnaissance, est une contribution essentielle a notre réflexion.

La volont¢ des cours constitutionnelles de s’inscrire dans un mouvement international
a donné naissance, d’une part, a des regroupements régionaux ou linguistiques, d’autre
part, a une amorce d’organisation mondiale.

C’est ainsi qu’il existe des associations, des regroupements ou des conférences réu-
nissant les cours constitutionnelles d’Asie (association des cours constitutionnelles ou
institutions équivalentes d’Asie), d’Europe (conférence des cours constitutionnelles
européennes), du monde ibérico-américain (conférence ibérico-américaine de justice
constitutionnelle), d’Afrique australe (Forum des juges en chef® d’Afrique australe),
d’Afrique (Conférence des juridictions constitutionnelles africaines), les cours franco-
phones (Association des cours constitutionnelles ayant en partage 1’'usage du francais),
anglophones (Cours du Commonwealth), lusophones (Conférence des cours constitu-
tionnelles de langue portugaise), et du monde arabe (Union des cours et conseils consti-
tutionnels arabes), voire des jeunes démocraties (Conférence des organes de controle
constitutionnel des pays de jeune démocratie).

La Conférence mondiale sur la justice constitutionnelle, mise en place a I'initiative
de la Commission de Venise, a tenu une premicre réunion au Cap (Afrique du Sud) du
22 au 24 janvier 2009. Elle a consacré ses travaux au theme «L'influence de la justice

51 Décision 2004-505 DC, 19 novembre 2004, Traité établissant une Constitution pour I’Europe (www.conseil-
constitutionnel.fr).

52 Comparative constitutionalism in practice :VIe World Congress of the International Association of Constitu-
tional Law, International Journal of Constitutional Law (I.CON), volume 3, number 4, October 2005, p. 543 et s.

53 «Chief justices».
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constitutionnelle sur la société et sur la jurisprudence globale des droits de I’homme»,
intitulé qui met bien en relief la mondialisation des cours et de la portée de leurs déci-
sions. La déclaration finale insiste sur le fait que «la justice constitutionnelle joue un
role crucial afin de développer et renforcer les valeurs fondamentales consacrées par
les constitutions...».’* La deuxiéme réunion s’est tenue a Rio de Janeiro (Brésil) du
16 au 18 janvier 2011. Ses travaux ont porté sur «La séparation des pouvoirs et I'in-
dépendance des cours constitutionnelles et instance équivalentesy, problématique trés
directement reliée a ce qui a été indiqué ci-dessus. Si aucune déclaration finale n’a été
adoptée, c’est a Rio de Janeiro qu’a été entériné le projet d’institutionnalisation de la
Conférence mondiale sur la justice constitutionnelle.” Les premicres lignes du statut
de la Conférence mettent bien en valeur les progrés de I’Etat de droit et des droits de
I’homme: «La conférence mondiale sur la justice constitutionnelle agit en faveur de la
justice constitutionnelle — comprise au sens de contrdle de la constitutionnalité des lois,
y compris la jurisprudence en matiére de droits de I’homme — comme élément essentiel
de la démocratie, de la protection des droits de ’homme et de I’Etat de droit» (article
1, § 1). A fin avril 2013 soixante-neuf cours (ou juridictions équivalentes) ont confirmé
leur accord pour participer a ce réseau mondial. Il est a noter que la Cour supréme des
Etats-Unis, dont la renommée est, depuis I’arrét Marbury/Madison de 1803, la cour la
plus emblématique n’a pas participé aux réunions du Cap et de Rio et n’a pas I'intention
de devenir membre de la nouvelle organisation. Certaines cours peuvent faire partie de
plusieurs réseaux, par exemple 1'un régional, I’autre linguistique. Le Tribunal constitu-
tionnel d’Andorre participe a trois réseaux, le réseau européen, le réseau ibérico-améri-
cain et le réseau francophone.

11 est toujours difficile d’apprécier la portée de la coopération internationale. Les gran-
des lignes de clivage du monde contemporain se retrouvent dans 'univers des cours
constitutionnelles comme dans d’autres enceintes. Les discussions sur le caractére uni-
versel ou non des droits de ’homme, sur la possibilité pour des juges de tenir compte
de situations politiques conflictuelles, sur leur capacité a condamner de graves atteintes
aux droits de ’homme ou a I'ordre constitutionnel démocratique traversent les débats,
soit de manicre diplomatique, soit parfois de maniére provocante. L'observateur actif re-
grette toujours que les discussions prennent trop la forme de monologues juxtaposés et
trés rarement de véritables dialogues, par exemple a partir de cas jurisprudentiels fictifs.
Une vision optimiste inclinera a penser qu’en fin de compte les échanges d’information,
les contacts entre les membres, le développement de nombreuses réunions régionales ou
bilatérales et la simple affirmation de la 1égitimité des cours constitutionnelles consti-
tuent un élément de plus de la mondialisation constitutionnelle.

54 site internet www.venice.coe.int/ WCCJ/.
55 Voir les statuts sur le site de la note précédente.



III - LA MONDIALISATION DES INTERROGATIONS

11 s’agit de réfléchir sur deuxthémes : la hiérarchie des normes, le probléme de la sou-
veraineté.

A - LA HIERARCHIE DES NORMES

Pour I’Europe, il faut évoquer les parts respectives du national et de 'international. Ceci
n’est pas un probléme nouveau. Quand on dit : «C’est nouveau a cause de la Convention
européenne des droits de ’homme ou de I’Union européenney, c’est totalement faux:
la Cour permanente de justice internationale a déja eu I'occasion, en 1926, de rappeler
qu«aucune disposition nationale, y compris constitutionnelle, ne pouvait faire obstacle
a l’application d’un traité».>® Il faut donc relativiser les éclats de voix d’aujourd’hui. Ceci
d’ailleurs parait assez évident : quand un pays signe un traité international, ce n’est pas
pour le mettre de coté; c’est plutdt pour I'appliquer, si possible de bonne foi, comme le
prévoit la Convention de Vienne sur le droit des traités de 1969.

Il existe effectivement une vraie difficulté face a la mondialisation. C’est en Europe
que les problémes se développent le plus. On voit trés bien se dessiner de nettes tendan-
ces dans I’espace européen, I’espace des quarante sept du Conseil de I’Europe et pas
uniquement celui des vingt sept de I'Union européenne.

Premiére tendance: les cours internationales, la Cour de Strasbourg®” pour la Conven-
tion européenne, la Cour de Luxembourg pour I’Union européenne,® ont dit clairement,
I'une et I'autre, qu’un Etat ne peut pas mettre en avant ses dispositions constitutionnelles
nationales pour faire obstacle a I’application de la Convention européenne, ou du droit de
I’Union européenne. Elles utilisent a cet égard le méme raisonnement que la Cour supréme
américaine a I’égard du droit des Etats: le droit supérieur I'emporte sur le droit inférieur.

Certes, la Cour européenne des droits de I’homme I’a dit beaucoup plus clairementque
la Cour de Luxembourg, simplement parce qu’elle est beaucoup plus compétente pour
ce type de questions. Elle a méme censuré des pays a la suite de décisions de leur cour
constitutionnelle, en considérant que les cours constitutionnelles nationales avaient statué
en méconnaissance de la Convention européenne des droits de I’homme, ce qui est quand
méme aller assez loin. Il n’y a aucun doute 1a dessus. Le 19 janvier 2007, lors de la rentrée
solennelle de la Cour européenne des droits de ’Homme, aussi bien le président sortant,
M. Wildhaber que le nouveau président, M. Costa, ont réaffirmé la position de la Cour.”

56 CPJI, 25 mai 1929, Certains intéréts allemands en Haute-Silésie (www.icj-cji.org). V. Otto Pfersmann, « La
Primauté : double, partiellement directe, organiquement indéterminée, provisoirement fermée », Cahiers du Con-
seil constitutionnel, n° 18, 2005.

57 V. le site www.eche-coe-int, notamment ’arrét Sejdic et Finci c. Bosnie-Herzégovine, Grande chambre, 22
décembre 2009 (n° 297996/06 et 34836/06).

58 CJCE, aff. 11-70, 17 décembre 1970, Internationale Handdgesellschaft.
59 V. Les discours du 19 janvier 2007.
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Certains le contestent, mais la réalité est la: la Cour européenne des droits de ’homme
se considére, a tort ou a raison, comme étant la cour «supra-constitutionnelle» des cours
constitutionnelles nationales. 11 faut voir les choses comme elles sont en droit positif.®°

Est-ce que la Cour interaméricaine des droits de I’lhomme® ou la Cour africaine des droits
de ’homme et des peuples iront dans le méme sens? Pour le continent américain, nous som-
mes en chemin; pour PAfrique, la Cour africaine, installée en 2006, n’a pas encore eu une
activité suffisante pour qu’un bilan puisse étre présenté.® Il faut un peu attendre: «wait and
seen. En tout cas, il n’y a pas d’autre solution possible. Si 'on accepte 'idée que la constitu-
tion nationale et que le droit constitutionnel national, sont un frein a application de la norme
internationale, c’est tout le systéme, extrémement sophistiqué — et de plus en plus sophistiqué
— de Pordre international qui disparait progressivement. Il s’agit de systémes juridictionnels
en formation, avec des juridictions telles que la Cour pénale internationale, les tribunaux
spécialisés pour I'ex-Yougoslavie ou le Rwanda, I'Organe de réglement des différents de I'Or-
ganisation mondiale du commerce, etc. Tout ceci va dans le méme sens et souléve la question
fondamentale de savoir quel sera I’avenir du droit constitutionnel national.

Face a cette incontestable mondialisation, a cette internationalisation, les cours
constitutionnelles nationales ont toutes la méme réponse, en tout cas en Europe: «Oui,
tant que cela n’est pas en contradiction avec la propre identité constitutionnelle de notre
pays». On a vu la Cour allemande, la Cour italienne, la Cour espagnole, la Cour fran-
caise dire a des occasions diverses: «Nous acceptons cette logique de la supériorité du
droit européen, tant que cela ne porte pas atteinte au noyau le plus dur de notre identité
constitutionnelle nationale».®

B - LA SOUVERAINETE

Les observations relatives a la hiérarchie des normesinduisent une nouvelle interroga-
tion: la question de la souveraineté. On voit trés bien se dessiner des systémes régionaux.
En réalité, derriére «mondialisationy, il faudrait dire «régionalisation» car il y a une région
du monde ou le systéme est maintenant trés développé, c’est I’Europe. 11 y en a d’autres ou
il n’est pas du tout développé, et il y en a ou il se développe. La Cour africaine des droits
de I'homme repose sur la Charte africaine des droits de ’lhomme et des peuples. La Cour

60 Didier Maus, « La Cour européenne des droits de ’homme est-elle une cour constitutionnelle supranationale?»
Liége, Strasbourg, Bruxelles : parcours des droits de I’homme (Liber amicorum Michel Melchior), Bruxelles, An-
themis, 2010.

61 www.costeidh.or.cr V. Laurence Burgorgue-Larsen et A. Ubeda de Torres, Les grandes décisions de la Cour
interaméricaine des droits de I’homme, Bruylant, 2008.

62 www.african-court.org.

63 Pour ’Allemagne, BVerfG..., 2 BuR, aff. 1481/04, 14 octobre 2004, site www.bverfg.de.Pour la France, Con-
seil constitutionnel, 30 novembre 2006, Loi relative au secteur de I’énergie.V. Pierre Bon et Didier Maus (dir.), Les

grandes décisions des cours constitutionnelles européennes, Dalloz, 2008. V. également Laurence Burgorgue-
Larsen (dir.), L’identité constitutionnelle saisie par les juges en Europe, done, 2011.



interaméricaine des droits de ’homme est-t-elle réellement efficace? Elles sont, d’une cer-
taine manicre, les enfants de la Cour européenne des droits de I’homme, mais ce sont des
enfants qui ont encore besoin de grandir s’ils veulent rejoindre la cour mére.

Est-ce que ces systeémes régionaux sont susceptibles de porter atteinte a la souveraine-
té? Existe-t-il une limite? La réponse est trés délicate. Quels que soient nos sentiments,
les Etats sont entrés dans cette perspective de mondialisation des systémes juridiques ;
ils I’ont fait volontairement. En souscrivant a un certain nombre de traités, ou en ne s’en
retirant pas le cas échéant, ils en acceptent automatiquement les conséquences. Toutes
les juridictions tirent un effet utile de la régle pactasuntservanda. 11 faut appliquer les
traités. Ce que disent les juges constitutionnels de tel ou tel pays se ressemble beaucoup:
d’ailleurs ils s’en inspirent souvent, d’un pays a ’autre.

Alors est-ce que, véritablement, cela débouche sur une remise en cause du traditionnel
concept de souveraineté? Probablement. En tout cas, cela oblige a poser des questions,
notamment celle de savoir jusqu’ol les Etats et les peuples voudront aller. C’est 14 que se
fait le lien avec le débat qui a eu lieu en Europe en 2005 a propos du «Traité constitutionnel
européeny. Ce n’était quun des aspects du sujet, mais il fut au centre des controverses. Les
résultats négatifs des référendums en France et aux Pays-Bas reposent trés largement sur
une résistance des peuples a accepter une autorité politique supranationale.

Il y a des réalités nationales, il ne faut pas les occulter, notamment dans les nouveaux
pays de 1’Union européenne ou les pays issus du démembrement de 'URSS. Il y a sou-
vent un trés grand attachement a une sorte de nationalisme juridique. En méme temps,
il y a cette confrontation entre les traditions, ce qu’on appelle dans les traités européens
«les traditions constitutionnelles communesy, et I’effort d’européanisation, de mondia-
lisation qui est mis en ceuvre par les uns et par les autres. Alors que peut-il se passer
demain ? Selon la formule d’un humaniste: «La prévision est un art difficile, surtout
lorsqu’il s’agit de I’avenir» parce que... comment prévoir ce que sera demain?

Des étapes de la mondialisation ont été accomplies. Peut-il y en avoir d’autres? Est ce que
cela peut déboucher sur un droit constitutionnel de la mondialisation ? La réponse est proba-
blement «nony, parce que a vue humaine raisonnable cela n’est pas prévisible, mais le véri-
table systéme international peut devenir par exemple beaucoup plus efficace ou pertinent.

Il y a des évolutions qui peuvent aller dans ce sens, par exemple celle qui concerne la
Cour internationale de justice ; elle est passée un peu inapergue, mais elle est intéres-
sante. 1y a de plus en plus de conflits de normes internationales : comment concilier un
traité sur la libre circulation avec un traité sur la liberté individuelle ou un traité sur la
protection de I’environnement? Pendant tres longtemps, ce probléme n’existait pas parce
que les traités n’avaient pas d’effet direct. Mais les juges nationaux et internationaux ont
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de plus en plus de difficultés pour concilier ces textes. Certains — dont le Président de
la République frangaise, Jacques Chirac — ont émis I'idée que la Cour internationale de
justice pourrait étre chargée de régler les problémes de conflit entre les normes inter-
nationales elles-mémes. Il seraitenvisageable que I’on instaure au profit de cette cour le
méme systeme de renvoi préjudiciel — mutatis mutandis, cela va de soi — que celui qui
existe au profit de la Cour de justice des de I'Union européenne.®* A ce moment 1a, il
existerait une cour internationale, véritablement universelle, qui aurait la possibilité de
statuer sur des problémes typiquement constitutionnels ; certains d’entre eux sont épi-
neux. Il s’agit certainement de futurologie, mais I’extrapolation s’appuie sur ce que I’on
a vu se développer depuis vingt ou trente ans.*

seoksk

Plus personne ne peut échapper a la réflexion sur la mondialisation. 11 faut que la ques-
tion de la mondialisation des phénomeénes constitutionnels soit clairement posée, soit
pour I’encourager, soit pour la regretter, voire la combattre. C’est un probléme de choix
individuel. Il appartient aux observateurs de constater les phénomeénes et de leur donner
une cohérence. Ledroitconstitutionnel évolue. Tantmieux.

PE3IOME

aHHas pa60Ta MMPEaACTaBJIACT coboit Pa3MBbIIIJIICHUSA O FHO63HH3&L{I/II/I KOHCTUTY LN~

OHHOT'O IIpaBa, TO €CTh Pa3MBIIIJICHUA O MPEOAOJICHUN HATMOHAJIBHBIX KOHCTUTY-
HUOHHBIX I'PaHUI] U IOSIBJICHUU JIEHCTBUTEILHO r100aJIbHOr0 KOHCTUTYILIUOHHOT'O COO6HIC-
CTBa.

AHanu3 rnofaiu3alii KOHCTUTYHUHMOHHOrO s3bIKa (1), KOHCTUTYLMOHHBIX peasnii
(IT), moctaBnenubIx Bopocos (I11) u ux uccienoBanne Ha IPUMEPE TeOMOIUTHUSCKUX
W3MEHEHUH, MpOU30LIeIIINX ¢ MOMeHTa najeHus bepaunckoii ctensl B 1989 rony, no-
3BOJISIIOT OOBSICHUTH MOSIBJICHHE TTOAIMHHOTO TPAHCHAIIMOHAIFHOTO KOHCTUTYIIHOHHO-
ro npasa. B HeM OTHOBPEMEHHO CYIIECTBYIOT MOYTH UJCHTUYHBIE JJIsI BCEX AEMOKpa-
THUH HOPMEBI ¥ CAMO, UCTHHHOE MEXIYHAPOIHOE KOHCTUTYIIHOHHOE TIPAaBO, B YaCTHOCTH
B EBpore ¢ e€ EBporieiickoii KOHBEHITHEH 10 TTpaBaM YesIoBeKa U ¢ JoroBopamu o EBpo-
nefickoM coroze. CpaBHEHHE, IPOBEICHHOE MEX Y IOPUCIPYACHIMAMHU HAllMOHAIBHBIX
KOHCTUTYIIHOHHBIX CYZOB M MEKIyHaponHEIX cynoB (EBpomefickuit cyn mo mpaBam

64 Jacques Chirac, Discours devant la Cour internationale de justice, La Haye, 29 février 2000 (www. discours.
vie-publique.fr/notices/007000092.html).

65 Voir Le pari d’un gouvernement mondial (Marcel Ruby, dir.), A2Cmédias (Paris), 2011, notamment Didier
Maus, « Le Parlement mondial » et les propositions sur une fonction judicaire universelle.



yenoBeka, Cyn EBpomeiickoro coroza, MexxaMepukaHCKHUH Cy/I TIO TIpaBaM 4eJIOBEKa),
MOKa3bIBAET MOJJMHHOE JABYCTOPOHHEE JBM)KEHHME LIEHHOCTEH, KacarolIMXCs OCHOB-
HBIX IPaB YeJIOBEKa, METOAOB, HCIIOJIb3yEMbIX CyIbSIMH, U PEIIEHUH, IPUHATHIX OT-
HOCUTEJIBHO NICHTHUYHBIX HpO6J’ICM.

[lepBasi yacTh WcCIEOBaHUS SBISCTCS KOHCTATAIIUCH TII00ATN3aIMH KOHCTHTYIIH-
OHHOTI'O A3bIKa KAK C TOYKHU SPCHI/Iﬂ KOHCTI/ITyLII/IOHHbIX HeHHOCTeﬁ, TaK U C TOYKHU 3pe—
HHS TJI00aIM3aMU TEKCTOB. MBI SIBIISIEMCS CBHAETEISIMHU ITOSIBIIEHUS TEKCTOB KOHCTH-
TYIIHOHHOTO COJIEPIKAHUS, KOTOPhIE, XOTh M HE BCET/Ia UMEIOT CTaTyC O0sI3aTeIbHOM
HOpPMBI, TEM HE MEHEe OTHBIHE (DOPMUPYIOT MPUHIMIBI PETHOHAIHHOT'O WM BCEMHUP-
Horo 3Havyenust. Pezomrorun OOH, nekmnapannu OBCE, pexomennanuu Benennanckoi
KOMHCCHUH COCTABJISIIOT HA0Op MPUHIIUIIOB MSITKOTO MTPaBa.

Bo BTOpO#l YacTu NPOBOAUTCS aHAIU3 KOHCTUTYLIMOHHBIX peauil, M03BOJISIOIINIMA
MCCIIe0BATh HICTOYHHK BJIACTH M MEXJIyHapoJHOE IPpaBo B 00JacTh BHIOOPOB, pasze-
JIEHUE BJIACTEH, OCHOBHBIE IIpaBa U KOHCTUTYLIMOHHBIE cyabl. [IoMuMo npocToit KoH-
cTaranuu (pakToB, OCHOBHOH yHOp JeaeTcs Ha pa3BUTHE MEXyHAPOIHOM KOHCTUTY-
LIMOHHOW CETH, KOTOpasi UMEET aKaJIeMUUYECKUN, MApJaMEHTCKUNA XapaKTep, Ui TOU
CEeTH, KOTOpasi OTHOCUTCSI K KOHCTUTYIIMOHHBIM cyfaM. bojee riybokoe ocMbICIeHNE
BO3MOYKHO OJtarofapst 00JIbIIOMY KOJTHYECTBY CCHLIOK.

B nocneaHeM paszene paccMaTpUBArOTCS JiBa KIJIIOUEBBIX BOIPOCA: HEPapXus HOPM U
cyBepeHuTeT. CTOIKHYBIIUCH JIMIOM K JIMIY € TJo0anu3anueil niM eBponen3alieil es-
pOHCﬁCKHX CTpaH, JJOTUYHO 3a1aTbCAd BOIPOCOM O B3aMMOCBA3U HALIMOHAJIbHBIX KOHCTUTY-
IIIOHHBIX HOPM C MEXTyHAapOZHBIMI HOPMaMH, 33AyMaThCs O COBPEMEHHOM 3HaYeHUH CY-
BEPEHUTETA M 00 OTPayKEHUHN yTOMHUYECKON HIEH IPOrpecca BCEoOIIeH CripaBeaIMBOCTH.

ZUSAMMENFASSUNG

In diesem Beitrag werden Uberlegungen iiber die Globalisierung des Verfassungs-
rechts, d. i. iiber Uberwindung der nationalen Verfassungsgrenzen, und die Entste-
hung einer wirklich globalen konstitutionellen Gemeinschaft angestellt.

Eine Analyse der Globalisierung der Sprache der Verfassung (1), der konstitutionellen
Realien (II), der gestellten Fragen (I1I) und deren Untersuchung am Beispiel der geo-
politischen Verédnderungen, die sich nach dem Fall der Berliner Mauer im Jahre 1989
vollzogen haben, ermoglichen die Erklarung der Entstehung des echten transnationalen
Verfassungsrechts. In diesem Recht bestehen gleichzeitig Normen, die fast in allen De-
mokratien identisch sind, und das echte internationale Verfassungsrecht als solches wie
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in Europa mit seiner Menschenrechtekonvention und den Vertragen iiber die Europé-
ische Union. Der Vergleich, der zwischen den Zustidndigkeiten der nationalen Verfas-
sungsgerichte und der internationalen Gerichtshofe (Europdischer Gerichtshof fiir Men-
schenrechte, Gerichtshof der Européischen Union, Interamerikanischer Gerichtshof fiir
Menschenrechte) gezogen wurde, zeigt eine echte bilaterale Bewegung der Werte, die
die Grundrechte, Methoden, die von Richtern angewandt werden, und die iiber identi-
sche Probleme getroffenen Entscheidungen betreffen.

Im ersten Teil des Beitrags wird die Globalisierung der Sprache der Verfassung unter
dem Aspekt der Verfassungswerte und der Texte festgestellt. Wir sind Augenzeugen der
Entstehung von Texten konstitutionellen Inhalts, die zwar nicht immer den Status einer
verbindlichen Norm haben, aber nichtsdestoweniger von nun an Grundsitze regionaler
oder weltweiter Bedeutung aufstellen. Die Resolutionen der Vereinten Nationen, die
Erklarungen der OSZE, die Kodizes der Venezianischen Kommission bilden einen Satz
von soft-law-Prinzipien.

Im zweiten Teil wird eine Analyse der konstitutionellen Realien vorgenommen, die
die Quelle der Macht und das internationale Vdlkerrecht im Bereich der Wahlen, der Ge-
waltentrennung, die Grundrechte und die Verfassungsgerichte zu untersuchen ermogli-
chen. Neben einfacher Feststellung von Fakten bildet die Entwicklung des internationa-
len konstitutionellen Netzwerks, das einen akademischen, parlamentarischen Charakter
besitzt, oder des Netzwerks, das die Verfassungsgerichte betrifft, den Schwerpunkt. Zu
einem tieferen Verstidndnis tragen zahlreiche Verweise bei.

Im letzten Teil werden zwei Schliisselfragen behandelt: die Hierarchie der Normen und
die Souverénitét. Angesichts der Globalisierung oder Européisierung der européischen
Léander liegt die Frage nach dem Zusammenhang zwischen nationalen Verfassungsnor-
men und internationalen Normen, nach der aktuellen Bedeutung der Souverénitét und
der Reflexion der utopischen Idee des Progresses der allgemeinen Gerechtigkeit nahe.



SUMMARY

his paper is the reflection on globalization of constitutional law, i.e., reflection on
overcoming the national constitutional boundaries and emergence of the truly
global constitutional community.

Analysis of globalization of the constitutional language (I), the constitutional reali-
ties (II), the set of questions (III) and their study on the model of geopolitical changes,
which have occurred since the fall of the Berlin Wall in 1989, can explain the emergence
of a genuine transnational constitutional law. It includes norms nearly identical for all
democracies and genuine international constitutional law itself, in particular in Europe
with its European Convention on Human Rights and the Treaty on European Union.
The comparison made between the jurisprudence of national constitutional courts and
international judicial institutions (the European Court of Human Rights, the Court of
the European Union, the Inter-American Court of Human Rights) shows a genuine inter
partes movement of values, concerning the fundamental human rights, the methods
used by the judges, and the decisions adopted on identical problems.

The first part of the study is the statement of the globalization of the constitutional
language, both from the perspectives of constitutional values, and of globalization of
texts. We are witnessing the emergence of the texts of the constitutional content, which,
although do not always have the status of binding rules, however, now form the prin-
ciples of regional or global importance. UN resolutions, declarations of OSCE, codes of
the Venice Commission constitute a set of principles of lenient law.

In the second part, the analysis of constitutional realities allows us to examine the
source of power and international law in the domains of elections, separation of powers,
fundamental rights, and constitutional courts. In addition to the simple statement of facts,
an emphasis is made on the development of the international constitutional network,
which is of academic, parliamentary nature, or the network, which refers to the constitu-
tional courts. A deeper understanding is possible due to the large number of links.

The last section discusses two key issues: the hierarchy of norms and sovereignty.
Faced with globalization and Europeanization of the European countries, it is logical
to wonder about the relationship of the national constitutional norms with international
standards, to think about the modern meaning of sovereignty and reflection of the uto-
pian notion of progress of the universal justice.
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CAN FEDERALISM HAVE
JURISPRUDENTIAL WEIGHT?

Cheryl SAUNDERS

THE ROLE OF COURTS IN FEDERAL SYSTEMS

11 definitions of federal systems of government require a division of powers of

some kind between at least two spheres of government in a way that gives each a
degree of autonomy.' Institutional arrangements for federal systems typically include a
Constitution, by which the division of power is prescribed and arrangements for judicial
review, through which the Constitution can be enforced.? At the same time, however,
analyses of the operation in practice of most federations point to inexorable expansion
of central power, through judicial decisions as well as other means. In the case of the
oldest and most famous of all federations, the United States of America, the courts have
largely, although not entirely, abandoned the task of enforcing the federal division of
power against the central sphere of government (Barnett 2007).°

My contribution to this volume is prompted by this apparent inconsistency between
the theory and practice of federal government, The gap is significant, not only for exist-
ing federations, but for the institutional design of developing federations.

In this paper I assume, for the sake of argument, that federations have courts that
take seriously the task of resolving disputes about the meaning of the Constitution. This
assumption underpins my focus on the reasoning of the courts and the legal principles
they develop and apply. I acknowledge that there may be room for argument about the
extent to which judicial reasons sufficiently reflect the basis on which particular choices
are made. Nevertheless, courts are assigned a key role in most federations and their pub-
lished reasons are critical to their accountability for the performance of that role. The
jurisprudence that emerges is an important dimension of such federations that merits
understanding and analysis in its own right.

A tendency of courts to favour central power in disputes about the meaning and applica-
tion of the constitutional division of power might be explained in at least three ways. One

1 There is of course more to a federal form of government than a division of power: Aroney, 2006, 2.

2 Switzerland is an exception, where “the referendum becomes the adjudicative process for ruling on the valid-
ity of federal legislatio n”: (Watts 2008: 158-9). Ethiopia is another, where the second chamber of the legislature,
the House of the Federation, has final authority to interpret the Constitution and resolve constitutional disputes,
drawing on recommendations of a Council of Constitutional Inquiry: Articles 82-84.

3 What John Kincaid has described as the Supreme Court’s “federalism sputter” in the last decade of the 20th
century proved highly controversial and did not last: (Kincaid 2008: 19).
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is that, over time, judicial review can not and perhaps should not impede the expansion
of central power, because of the greater perceived legitimacy of the sphere of govern-
ment representing the people organized nationally, the greater perceived efficiency of the
exercise of power centrally,* or a combination of the two.’ If this is correct, it undermines
one of the central premises on which federal systems of government are based. A second
possible explanation is that effective judicial review of a federal division of power depends
on other aspects of institutional design. One of the most obvious of these is the form of
the division of power itself and in particular the presence or absence of an exclusive list of
sub-national powers as a textual brake on the expansion of powers assigned to the centre.
Other potentially relevant design features include the constitution of the court with final
responsibility for constitutional interpretation and in particular the sufficiency of its inde-
pendence from both spheres of government® and the willingness of the elected branches
of government, for whatever reason, to respect the restrictions of the federal arrangement.
The hypothesis that the effectiveness of judicial review depends on factors of this kind has
implications for the structure of federal systems of government and suggests that general-
izations about a division of powers and judicial review may be insufficiently prescriptive.

A third possibility, which I do not suggest is exclusive, is that a pattern of judicial deci-
sions that consistently favours central authority reflects a failure on the part of the courts
to develop approaches to the interpretation and construction of federal constitutions that
enables them to give weight to federalism as a constitutional principle without unduly
inhibiting the capacity of the federated state to manage the complexity of divided power
and to adapt to changing conditions. Such a shortfall in judicial doctrine might be attrib-
utable to the relative novelty of the idea that federalism is a constitutional principle that
merits protection, by contrast to, for example, questions of rights or separation of powers.
Alternatively or in addition, it might reflect the preconceptions of a previous era when, in
Ron Watts’ words, federations were viewed “as simply an incomplete form of government
and a transitional mode of political organization...” (Watts, 2007: 8). In any event, this
hypothesis raises the question whether it is possible to identify doctrines that allow a more
nuanced approach to the judicial resolution of disputes over a federal division of power.

This chapter is concerned with the last of these possible explanations of the shortfall be-
tween federal theory and practice in relation to judicial enforcement of the federal division
of power against the central sphere of government. In other words, it asks whether progres-

4 What John Kincaid has described as the Supreme Court’s “federalism sputter” in the last decade of the 20th
century proved highly controversial and did not last: (Kincaid 2008: 19). This consideration may become more
pressing over time, in the face of increasing mobility within the federation, affecting the ability of sub-national
governments to deal with spillovers and externalities. I am grateful to Tom Courchene for this point.

5 A related argument, with which this chapter is not directly concerned, but which also has implications for assump-
tions about federal design, challenges the legitimacy of judicial review of federal constitutions: (A. Stone, 2008).

6 For an argument questioning the effectiveness of judicial review largely on this basis see André Bzdera, 1993.



sive centralization of power in federal states, with the imprimatur or acquiescence of con-
stitutional courts, can be attributed in part to the failure of courts to develop doctrines that
take the federal character of the polity adequately into account and, if so, whether alterna-
tive doctrines can be envisaged that might enable courts to play a more effective role.

In this chapter, I explore this question in relation to one federal country, Australia, in
which the effective reach of Commonwealth constitutional power has expanded over the
course of more than 100 years. Australia is chosen in large part because it is the country
whose federalism jurisprudence I understand best; a not insignificant criterion, given the
depth of knowledge about judicial reasoning that is necessary for a project of this kind. For
comparative purposes, it would be useful for similar projects to be undertaken by scholars in
other federations who are familiar with the subtleties of the reasoning of their own courts.”

Australia is a useful case study for other reasons as well, however. On the one hand,
judicial review of the federal division of power continues to be taken seriously: the High
Court accepts that the judiciary “has the responsibility of deciding the limits of the re-
spective powers of the State and Commonwealth governments (sic)”: (Lange, 1997: 564).
Federation remains the principal rationale for the entrenched, but thin, Australian Consti-
tution; the High Court insists on its role as the final arbiter of the constitutional validity
of both legislative and executive action; and the Commonwealth occasionally loses a case
on federalism grounds (Incorporation,1991; Austin, 2003).

On the other hand, Australia lacks all the institutional safeguards for a federal divi-
sion of powers that, under the second hypothesis outlined earlier, might complement or
supplement the role of the courts (cf Gageler 1987). Following the United States federal
model, the Constitution of the Commonwealth of Australia enumerates the powers of
the Commonwealth Parliament, leaving the unenumerated residue to the States, in a way
that was “deliberately asymmetrical” and makes the “role of the States...inherently vul-
nerable” (Crommelin, 1995: 172). Justices of the High Court of Australia, the final court
of appeal in constitutional as in all other matters, are appointed by the Commonwealth
executive, subject to an insignificant obligation in section 6 of the High Court of Aus-
tralia Act 1979 (Cth) to consult with the Attorneys-General of the States. The Australian
system of parliamentary responsible government favours the concentration of political
power and values its speedy exercise and to that extent is antithetical to federalism. The
federal chamber, or Senate, famously plays no protective role in relation to Australian
federalism, beyond ensuring that members of the smaller States are better represented
in the two dominant parliamentary groupings that they would otherwise have been. The
Australian High Court thus encounters a greater degree of difficulty in maintaining the
federal division of powers, while possessing a greater degree of responsibility for it.

7 See, however, Jean Leclair, 2005, 383.
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This chapter is confined to the role of courts in interpreting and applying the federal
division of powers. Questions that arise under the Constitution about other aspects of the
federal system thus are excluded from its scope except, occasionally, by way of contrast.
Specifically, I do not deal directly with the extent to which each sphere of government
can subject the institutions of other governments to its own legislation (Austin, 2003), or
with the constitutional protection for Australian economic union (Castlemaine Tooheys,
1990; Street, 1989) beyond noting that, in each of these areas, the High Court has ac-
corded weight to a conception of Australian federalism. Similarly, I am not concerned
here with the broad field of fiscal federalism, except to the extent to which it can be
considered a dimension of the federal division of fiscal power (Saunders 2006), or with
the principles that govern inconsistency between Commonwealth and State law (Evans
and Saunders, 2005), even though both have contributed significantly to the effective
expansion of Commonwealth power.

There is a danger that an inquiry of this kind will be typecast by reference to old an-
tipathies over “states rights” and dismissed out of hand. This would be a pity because
the issues are both serious and contemporary, not only in Australia but in federations
elsewhere. Governments do not have rights, except as representatives of people. In a
federation, people have at least two sets of representatives, each of which has a role to
play in the governance of the federated state. If any rights are in issue they are those of
the people themselves, to be governed by both sets of their elected representatives in
accordance with principles of federal democratic government and the rule of law. The
immediate question is what these principles require, especially when the Constitution is
relatively rigid and the conditions within which it operates change over time. This chap-
ter does not seek to wind the Australian federation back to a mythological golden age but
to ask how, in this first decade of the 21* century, the federal division of power ought to
be interpreted and applied. There are some, admittedly small, signs that the question is
agitating the Court as well (Workchoices 2006: [50],[190]).

The analysis of Australian doctrine that begins in the next part outlines the design of the
Australian federal division of power, identifies the interpretative principles that underpin
the current Australian approach and examines aspects of their operation in practice that
affect not only federalism but also the rule of law. Unavoidably, this part makes reference
to a wide range of judicial decisions but it draws on two in particular, in which challenges
to the adventurous use of Commonwealth power have recently been rejected. One is
New South Wales v Commonwealth (2006) otherwise known as the Workchoices case, in
which the High Court accepted that a Commonwealth law that regulated the workplace
relations of the categories of corporations covered by the Commonwealth’s head of power
in section 51(xx)® was valid for that reason alone. The other is Thomas v Mowbray (2007),

8 Section 51(xx) confers power to make laws with respect to “foreign corporations, and trading or financial cor-
porations formed within the limits of the Commonwealth”.



in which the Court upheld the validity of Commonwealth legislation that provided for the
imposition of interim control orders to protect the public from terrorism as an exercise of
the power with respect to “naval and military defence” (sec 51(vi)).

The final part explores alternative interpretative techniques, each of which, in one way
or another, would involve taking the federal character of the Constitution into account to
a greater extent than the Court does now. Some of these could be implemented without
major upheaval in Australia, even now. Others may effectively be precluded for Austra-
lia by the weight of judicial authority to the contrary, but may be more readily applicable
elsewhere. In any event, the Australian experience with the interpretation and applica-
tion of the federal division of powers offers insight into both constitutional design and
the potential impact of judicial review that may be useful in emerging federations.

THE AUSTRALIAN APPROACH INFLUENCES

The Australian approach to determining the boundaries between the legislative pow-
ers of the Commonwealth and the Australian States is influenced by both the design
of the Constitution and the general interpretative methodology of the High Court. The
latter has varied between parts of the Constitution and over time and is a product of
tension between common law techniques of statutory interpretation, which themselves
have evolved considerably over the course of the 20" century, and the additional de-
mands of a written constitution. The prevailing technique has been described as “strict
and complete legalism”, following an influential formulation by Sir Owen Dixon, on his
swearing-in as Chief Justice of Australia in 1952 (85 CLR xiv). Legalism is a variant of
formalism, in the sense that it relies on a small range of positive legal sources to resolve
any questions of meaning that are perceived to arise (Stone: 171). Understanding of what
legalism requires, however, has also varied between different members of the Court and
Dixon himself famously believed in the “apt and felicitous use” of the “high technique
and strict logic” of the common law, rather than narrow textualism (Dixon, 1955).

DESIGN

When the Australian Constitution was drafted, in the last decade of 19" century, the
United States, Canada, Germany and Switzerland already had a federal form of govern-
ment. The framers of the Constitution were aware of all four and drew on each of them
to a degree (Maddox and Caplan). They relied most extensively on the United States
model, however, in part because of its familiarity and in part because it was perceived
as more federal than Canada, otherwise a closer fit with the circumstances of Australia
but “more nearly a unified community than a federation” in the view of one of the Aus-
tralian framers, Andrew Inglis Clark (La Nauze, 1972: 27).

Relevantly for present purposes, the Australians broadly followed the United States
approach to the federal division of power, by identifying only Commonwealth powers,
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most of which were not described as exclusive and were assumed to be concurrent. The
unexpressed residue of power was left to the States (section 107),? although by ‘continu-
ing’ the existing powers of the colonies rather than by ‘reserving’ the residue to the
States or to the people as in the Tenth Amendment. No significance seems to have been
attached to this difference in wording at the time (Quick and Garran, 1901:933, 936).

In other respects, however, the Australians seem to have learnt from US experience and
sought to improve on it. Major commercial powers, such as banking, were expressly in-
cluded, rather than left to be drawn from the commerce clause or from a “necessary and
proper” clause as in McCulloch v Maryland (1819). Whether or not as a consequence the
Australian equivalent of the necessary and proper clause (Article 1 section 8) is signifi-
cantly more limited, conferring power only over “matters incidental to the execution of
any power...” (sec.51 (xxxix)). An express guarantee of freedom of interstate trade (sec.
92) obviated the need to construct a “dormant” commerce clause (Gibbons,1824). The con-
sequences of inconsistency were prescribed, rather than left to be inferred from federal
supremacy (cf US Constitution Article VI, clause 2). Drawing on earlier proposals for Aus-
tralian federation (Quick and Garran, 1901: 648-9) the Commonwealth was given express
power to legislate on matters referred to it by Parliaments of the States (sec.51(xxxvii)).
These important details aside, however, the similarity of approach is marked.

The US model was influential in other ways as well. Both federations drew together
existing polities with constitutions and governing institutions of their own. In the case
of each federation, the new Constitution left existing governance arrangements in place
and created new structures only for the national sphere, regulating State institutions
lightly, to the extent that they were regulated at all. Significantly, however, in the case
of the US, the 13 original States had enjoyed a period of sovereignty, however brief.
By contrast, the colonial status of the Australian States at the time of federation was
used to deny them any share in external sovereignty once Australian independence was
achieved and further fuelled the view that the Constitution is not a “compact” of a
kind that might encourage a more federal friendly approach to interpretation (Payroll
Tax, 1971: 371). This history also contributed to the emergence of the external affairs
power as one of the heads of power on which the Commonwealth principally relies (Seas
and Submerged Lands, 1975): a development potentially relevant to the theme of this
chapter, but so distinctively Australian as to diminish its usefulness as an example for
comparative purposes.!’

9 Section 107 continues the previous powers of the colonies “unless...exclusively vested in the Parliament of the
Commonwealth or withdrawn from the Parliament of the State”. Quick and Garran understood the reference to
“withdrawn” powers to include the exercise of concurrent powers by the Commonwealth in a form that prevailed
over State law under section 109: 933.

10 This is not to deny the significance of treaty implementation for the division of powers in most federations. The link
between this power and the acquisition of independence in Australia is more distinctive, however: Saunders (1995).



The institutions of government also differed in the two federations; and in some cases
markedly. Most obviously, the Australians continued to rely on parliamentary respon-
sible government, in preference to a separation of the legislature and executive. They
established a Senate with equal representation from the original States but its members
were directly elected from the outset and voted along party lines from the time of fed-
eration. They designed the judicature chapter with an eye to article III of the Constitu-
tion of the United States but departed from it to provide appeals to the High Court in
matters of State as well as federal jurisdiction. In due course, this led to the view that,
in Australia, there is a single common law (Lange 1997: 563). They rejected the US
mechanisms for formal constitutional change, adapting instead a referendum procedure
from the Constitution of Switzerland, which they expected, wrongly as it turned out, to
strike a better balance between rigidity and change (Saunders, 2001: 454).

Two principal questions arise in interpreting and applying a federal division of power of
this kind. The first is what the powers themselves mean. What is a “trading corporation”
(sec 51(xx)? What is “trade and commerce among the States” (sec 51(i))? What are “exter-
nal affairs” (sec 51(xxix)? What are “trade marks” (sec 51 (xviii))? Difficult though these
questions may be, they involve the familiar problem of extracting the legal meaning of a
text from a range of semantic possibilities (Barak, 2005: 6). The second and more difficult
question is the reach or scope of each power, often described in Australia as “characteriza-
tion”. This involves a decision about the nature of the connection that is necessary to es-
tablish that a Commonwealth statute is validly supported by a particular head of power. To
take an apparently extreme case: would a Commonwealth law requiring schools to be es-
tablished in lighthouses be a valid exercise of Commonwealth power with respect to light-
houses, in the absence of a Commonwealth power with respect to schools (Huddart Parker,
1908: 410)? Or, to take a more recent and still topical example: may the power with respect
to trading corporations be used to prevent the building of a dam in a wilderness area, as
long as the construction authority is a trading corporation, in the absence of another, direct
head of power, on which the legislation could be based (Tasmanian Dams, 1983)?

These questions about the meaning and scope of Commonwealth power are the pri-
mary focus of this chapter. They should be distinguished from a third, more specific
question that has frequently arisen, as to whether Commonwealth power extends to le-
gislation for State institutions and vice versa. Can Commonwealth power with respect
to taxation, for example, be used to impose taxation on the States (Payroll Tax, 1971)?
Does the power with respect to the arbitration of certain industrial disputes extend to
disputes between State governments and their employees (Engineers, 1920)? It will be
seen that this question is responsible for the early repudiation of reliance on federalism
as a value in constitutional interpretation and that, paradoxically, it is also one of the few
power-related contexts in which the Court now takes the federal character of the Consti-
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tution into account. Otherwise, however, the extent of immunity of instrumentalities is
a subsidiary issue, which will be considered only for its considerable role in the develop-
ment of the interpretative method of the High Court.

INTERPRETATIVE METHOD

The problem of interpretative method arose in two main contexts in the High Court
in the decades immediately following federation in 1901. First, a series of cases raised
the question of the extent to which spheres of government could tax each other, or each
other’s officials. By 1906, the extent of claimed immunity had broadened to the point
where, potentially, it embraced any form of action by one sphere of government that im-
pinged on the “instrumentalities” of another (Railway Servants, 1906). Secondly, a group
of cases dealt with the meaning and scope of the powers more generally, in circumstances
in which there was room for argument about their use. Could the Commonwealth’s pow-
er over trademarks be used to provide for the registration of workers’ marks to protect
goods made by Australian labour (Union Label, 1908)? Could the Commonwealth rely
on its power over trading and financial corporations to prohibit contracts by corporations
in restraint of trade (Huddart Parker, 1909)? Could the power with respect to taxation
be used to encourage fair conditions of labour, by providing for the waiver of the tax on
manufacturers who provided conditions of employment that met the standards in the Act
(Barger, 1906)? In each of these examples, the Commonwealth relied on a power ex-
pressly allocated to it to achieve outcomes in relation to which it had no explicit power.

In resolving the arguments over the immunity of instrumentalities the early High
Court relied on a conception of federalism in which each Australian jurisdiction was,
“within the ambit of its authority, a sovereign State” (D’Emden, 1904) and entitled to im-
munity on that ground. The Court approached the second group of questions, about the
meaning and scope of Commonwealth powers, on the basis that each power should be
read with reference to the other grants of power and “to powers reserved to the States”
through the operation of section 107 (Barger, 1906). In each of the examples given ear-
lier, Union Label, Huddart Parker and Barger, the Commonwealth Act was held to be
invalid on the basis of reasoning that took into account the effect of the legislation on
intra-State trade. Intra-State trade self-evidently was not included in the Commonwealth
power over “trade and commerce with other countries, and among the States” (sec 51(i))
and thus was taken to be reserved to the States. The doctrines of both immunity of
instrumentalities and reserved State powers drew on United States jurisprudence, in
the face of the similarity of the two Constitutions. Canadian experience was rejected,
largely on the basis of differences in constitutional design (Baxter, 1907).

Over the course of the first two decades of the 20" century, these doctrines ran into



difficulties in Australia as in time they would do also in the United States (Claus,1995:
894). It proved impracticable either to maintain a complete immunity of governments
from the legislation of other jurisdictions or to develop principled and coherent excep-
tions to the doctrine. Similarly the doctrine of reserved powers proved too extreme a so-
lution to the problem of determining whether Commonwealth laws were within power.
The First World War put more pressure on it still, reflected in the observation of Isaacs J.
in Farey v Burvett: (1916: 454) “...of what avail is the State right to regulate the internal
sale of commodities if the State itself disappears?” Reliance on both doctrines for the
purposes of constitutional interpretation divided the Court for over a decade. Finally,
in 1920 in the Engineers’ case, the Court adopted a new approach to interpretation that
not only repudiated the two contested doctrines but also, at least for a time, eschewed
reliance on conceptions of federalism at all.

The issue before the Court in Engineers was whether the Commonwealth’s industrial
relations power extended to disputes between State authorities and their employees. It
thus turned on the doctrine of immunity of instrumentalities, raising reserved powers
only to the extent that the defendants, faced with the challenge of identifying a textual
basis for the immunities doctrine, pointed to section 107 as a possible source. Neverthe-
less, the Court majority attacked both doctrines as tainted by reliance on conceptions of
federalism rather than explicit constitutional provisions. In its reasoning it pointed to the
Constitution as a “political compact of the whole of the people of Australia” (Engineers
1920: 142). Earlier formulations describing it as a compact of the people of the States were
abandoned (Whybrow, 1910: 291). Equally, if not more, importantly, the compact had be-
come binding law as a statute of the Imperial Parliament. To interpret such an instrument,
the High Court was bound by the “settled rules of construction” laid down by the “highest
tribunals of the Empire”(148). This atypical obeisance to the views of the Privy Council
on interpretation of the Australian Constitution was complemented by a repudiation of the
relevance of United States decisions on the grounds of two claimed structural differences:
the “common sovereignty” of the Commonwealth and the States, still manifested in an
“indivisible” Crown and “the principle of responsible government” (146).

The rules of construction henceforth to be applied corresponded closely to the then
prevalent principles of statutory interpretation. They relied heavily on literal interpreta-
tion and encouraged recourse to context only to resolve ambiguity. A “vague, individual
conception of the spirit of the compact” on which the doctrine of intergovernmental im-
munities relied, was precluded by such an approach. Equally, however, section 107 was
no longer to be read as reserving power from the Commonwealth that “falls fairly within
the explicit terms of an express grant...as that grant is reasonably construed” (154)."
Insofar as questions might arise about what was fair and reasonable for this purpose, the

11 Emphasis supplied.
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Constitution should be read “naturally in the light of the circumstances in which it was
made, with knowledge of the combined fabric of the common law, and the statute law
which preceded it, and then lucet ipsa per se” (152).

Famously, Engineers did not supply the final word on the aspect of interpretative meth-
od with which it was principally concerned. Within less than a decade, it began to be
suggested that there were limitations on Commonwealth power to legislate for the States
(Sawer, 1967: 133). By 1947, this became settled doctrine (State Banking, 1947). The new
intergovernmental immunities doctrine is much weaker than the old one, focusing on the
logic of the existence of State polities, rather than on the incidents of State sovereignty.
Nevertheless, it draws on a conception of Australian federalism that is not expressed in the
text of the Constitution and it continues to be given effect by the Court (Austin, 2003).

The impact of Engineers on the meaning and scope of Commonwealth powers more
generally, however, has been pervasive. It continues to be accepted that Commonwealth
powers should be interpreted literally and that considerations of federalism are irrel-
evant. In addition, the effect of the case has been extended by a range of other inter-
pretative principles for which Engineers itself provides no authority, although it may
be a source of inspiration. As a Constitution, intended to last over time, the text should
be construed “with all the generality which the words used admit™; at least as far as
Commonwealth heads of power are concerned.'”” The Constitution authorizes whatever
additional power is necessary to make each head of power effective, either through
the express incidental power in section 51 (xxxix) (Jumbunna, 1908) or as an inherent
characteristic of any grant of power (Le Mesurier 1929). Each head of power is to be
interpreted in isolation from the others, in the absence of an explicit restriction on power
that cannot be circumvented, of which the express exception of “state banking” from
the banking power is an example. Thus in Russell (1976: 539) Mason J declined to inter-
pret the marriage power in section 51(xxi) by reference to the power over “matrimonial
causes” in section 51(xxii) in order to give the former “a full operation according to its
terms, unrestricted by dubious implications drawn from the existence of another grant
of legislative power touching an associated subject matter”.

With what presently seems to be the sole exception of the defence power, the Com-
monwealth heads of power are not understood as purposive but are categorized vari-
ously instead by reference to activities, persons, classes of public service and standard
categories of legislation (Stenhouse, 1944). In the absence of the opportunity to resort to
purpose, it became necessary to identify other criteria by which to determine whether a
law was supported by a power. One such criterion is whether the law operates directly
12 The quotation is from Public Vehicles Licensing Appeals Tribunal (1964). The source of the idea is commonly

attributed to Jumbunna (1908), drawing on McCulloch v Maryland, although Jumbunna itself in fact was con-
cerned rather with the reach of the incidental power.



on the subject matter of a power (Huddart Parker 1931:515-6). If it does, it seems now
that it is automatically within power even if, for example, the law operates to prohibit
the activity, subject to a condition that “gives it the additional character of a law upon
some other topic” (Herald and Weekly Times, 1966: 434). In any event, however, the
Court looks to both the legal and practical operation of the law to determine whether
there is a sufficient connection with the power or, conversely, whether the connection is
‘so “insubstantial, tenuous or distant” that it cannot sensibly be described as a law “with
respect to” the head of power’ (State Banking 1947: 79). Motive, intention, and the pur-
poses of the legislator are irrelevant, for the purposes of establishing, or demolishing,
the requisite connection. The fact that a law has two or more “characters” only one of
which is within power does not affect its validity (Fontana Films, 1982).

Over time, these interpretative principles have become more expansive, as caution
expressed in relation to particular conclusions by earlier Courts have been abandoned
by their successors in a series of small steps over time. Any attempt to persuade the
Court to consider the federal context of the Constitution in determining a question about
the scope or application of a Commonwealth power invariably is rejected, often with
ritualistic expressions of horror about the “discredited doctrine” of reserved State pow-
ers (Workchoices: [48]); a story that itself grows in the telling.”® In reality, however,
arguments of this kind do not seek to return to the reserved powers doctrine, as it was
understood at the time of Engineers, but challenge the Court’s assumption that the scope
of Commonwealth power can adequately be determined in isolation from the rest of the
Constitution by focusing on the text of the power alone.

OUTCOMES

The particular approach taken by the High Court to the interpretation and application of
Commonwealth powers has inexorably expanded their reach, with a corresponding erosion
of discrete areas of State responsibility. This part is less concerned to establish this some-
what obvious end result than with the implications of the Court’s interpretative method for
the way n which powers are used and, ultimately, for the coherence of Australian law.

Most Commonwealth powers now have been used to the full for the purposes for
which they obviously were conferred. Extensive and effectively comprehensive Com-
monwealth legislation dealing with banking, insurance, marriage and divorce, intellec-
tual property and immigration is based on heads of power explicitly referable to each of
those subjects. In some cases, the meaning of a head of power has been stretched over
time, in ways subsequently endorsed by judicial interpretation. Thus “patents of inven-

13 In Workchoices the majority suggests that the underlying problem with reserved powers is that it treats the
Constitution as “preserving to the States some legislative power formerly held by the unfederated colonies” —
surely an unastonishing proposition (my italics; the Court’s italicization of “preserving” removed): [192].
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tion” has been held to support legislation on plant breeders rights despite some differ-
ences between the two conceptions (Grain Pool, 2000); broadcasting has been accepted
as a service sufficiently “like” post and telegraphs to be covered by the same head of
power (Brislan, 1935; Jones, 1963); and the need for an industrial dispute to extend “be-
yond the limits of any one State” before attracting the Commonwealth’s conciliation and
arbitration power has been rendered largely nugatory by acceptance that the interstate
element can be artificially created by the use of “paper” disputes (Re State Public Ser-
vices Federation, 1993:267-268).

Questions of this kind have been resolved by a range of legal techniques, including the
Australian distinction between the connotation and denotation of constitutional terms
(Professional Engineers, 1959: 267). This distinction sometimes is used by the Court to
explain the extension of Commonwealth power to embrace new developments that the
terms of a power are apt to “denote” while its core “connotation” remains stable over
time. This is only one of many techniques that might be adopted to choose the legal
meaning of a federal power from a range of “semantic possibilities” (Barak, 7:2005).
Choices nevertheless must be made and in each of these and other similar cases the re-
sult is, in the scheme of things, unremarkable and warrants no further comment here.

Somewhat more noteworthy for present purposes are cases in which the constitutional
prescription is more ambiguous and the case for consideration of constitutional context is
correspondingly more compelling. The decision in Thomas (2007) illustrates the point.
Thomas raised for the first time a question about whether the defence power supports
Commonwealth legislation to impose control orders on citizens in order to tackle the
threat of terrorism within Australia. Potentially relevant to the answer was a constitutional
provision that requires the Commonwealth to protect a State from domestic violence “on
the application of the Executive Government of the State” (sec 119). It is arguable that
this section throws light on the extent of the Commonwealth’s power to deal with internal
disturbance (Quick and Garran: 964) as well as imposing a duty on the Commonwealth to
respond to a State request. A contextual approach to resolving the question of whether the
defence power extends to threats of internal terrorism necessarily would take section 119
into account. In the event, however, the defence power was accepted as the basis for the
challenged legislation and sec 119 was considered only by a dissenting judge ([247-249]).

More significant still for present purposes is the use of powers to achieve outcomes
that are indirect, in the sense that they are less obviously indicated by the terms of the
power conferred. For the most part the capacity of the Commonwealth to extend the
scope of its power by these means is attributable to the Court’s approach to character-
ization, rather than to the meaning of the power itself. Many powers are amenable to
indirect use, given the ease with which the connection is established between a law and



a power, coupled with the Court’s acceptance that a law might be characterized in mul-
tiple ways, only one of which needs to be within power. By way of example, the Com-
monwealth has successfully relied on the taxation power to increase workplace training
by private sector employers by imposing a charge on employers equal to the amount by
which costs of approved training fall short of a prescribed minimum (Northern Suburbs,
1993). It has drawn on the overseas trade and commerce power to prevent mining of
mineral sands, by prohibiting export without ministerial approval, which can be with-
held on environmental grounds (Murphyores, 1975).

The power to make laws with respect to “foreign corporations, and trading and finan-
cial corporations...” (sec. 51(xx)) has proved particularly susceptible to use in this way.
For some time, the Court was wary of concluding that a law had a sufficient connection
with a “person” power for no better reason than that it imposed obligations on the cat-
egory of “constitutional” person or provided a benefit to it. Its self-imposed interpreta-
tive method, however, made it difficult to draw a sustainable line. Use of the power was
incrementally extended, to provide a base for Commonwealth legislation in relation to
trade practices (Rocla, 1971), environmental protection (Tasmanian Dams, 1983) and
secondary boycotts (Fontana Films, 1982). Necessarily, in each case, the application of
the law was confined to trading and financial corporations, providing partial coverage of
the area for which regulation was sought. Finally, in Workchoices, the Court explicitly
accepted what already had become tolerably clear that any law that makes a constitu-
tional corporation an “object of command” is a law with respect to such corporations for
constitutional purposes. Workchoices thus confirmed the full potential of the corpora-
tions power as a base for laws on any activities in which constitutional corporations are
engaged, or by which they might be affected. The inability of many such laws to extend
equally to all affected persons, or even to all affected corporations, may raise questions
from the standpoint of public policy in Australia but not of constitutional law.

It is ironic that the one power that has not so far profited from the High Court’s gen-
erous approach to characterization is the power in section 51(i) of the Constitution to
make laws for “trade and commerce among the States”. The now-discredited doctrine of
reserved powers was linked most closely with section 51(i), as early Justices of the High
Court sought to interpret other powers so as to preserve the authority of the States over
intra-state trade, which patently was excluded from its scope. The decision in Engineers
ensured that other powers were no longer inhibited by consideration of the impact of
their use on intra-state trade, but the power over inter-state trade itself has continued to
be so restricted. The High Court has rejected argument that inter-state and intra-state
trade are commingled (4irlines of New South Wales (No.2), 1965: 78) and has insisted
that “the express limitation of the subject matter of the power to commerce with other
countries and among the States compels a distinction, however artificial it may appear”
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(Burgess, 1936: 672). In so doing, it has prevented the emergence of an Australian “com-
merce clause” as an all purpose head of power, capable of obliterating the federal divi-
sion of powers in the manner of its counterpart in the United States. On the other hand,
the corporations and external affairs powers on which the Commonwealth primarily
relies are so much less satisfactory as bases for rational legislative regimes that a more
effective trade and commerce power appears preferable, notwithstanding the risks to the
federal division of power that it obviously presents.

It may be that the inter-state trade and commerce power eventually will develop as a
more significant head of Commonwealth power. Until 1988, it was possible to explain
its stunted growth as a corollary of the expansive interpretation of the constitutional
protection of “absolute” freedom of interstate trade in section 92: the narrower the scope
of interstate trade, the narrower the gap in the regulatory authority of the combined
Australian governments. Reinterpretation of section 92 in 1988, so as to preclude pro-
tectionism but not regulation per se, removed at least this obstacle to a more expansive
approach to the power (Cole v Whitfield, 1988). So far, however, it has had no effect. The
Commonwealth has continued to rely primarily on its corporations and external affairs
powers and the Court has been presented with no significant opportunity to examine
the meaning and scope of the interstate trade and commerce power. There are, however,
some straws in the wind. In determining whether a law has a sufficient connection with
a head of power, the Court will consider “the practical, as well as the legal, operation of
the law” (Dingjan, 1995: 369). And in a recent decision narrowing the sphere of State
regulation exempt from the prohibition against protectionism in section 92, the Court
majority noted ‘that what is purely “local” commerce today may not be readily distin-
guished at any practical level from interstate commercial activity’ (Betfair, 2008: [97]).

The interpretative approach taken by the Court to the federal division of legislative
power creates an expectation that powers will continue to expand and encourages exper-
imentation by Commonwealth governments and Parliaments in order to push the limits
of their powers as far as they can. Commonwealth legislation often makes adventurous
use of the Commonwealth’s own powers even when the States have referred power to
the Commonwealth to provide a more stable base. Techniques to maximize the reach of
Commonwealth power take two principal forms.

First, a Commonwealth statute often relies on the terms of the power on which it
rests to define the application of the law, in order to ensure that the statute extends as
far as the power permits, even when the meaning of the latter is uncertain. A statute
that relies on the corporations power, for example, typically is drafted to apply to “con-
stitutional corporations”, defined to mean “foreign, trading or financial” corporations,
without further definition of those terms, which under present constitutional doctrine



remain imprecise (Evans et al, 2007: 34). Corporations that are marginal candidates for
these categories, of which universities are an example, must determine for themselves
whether they fall within the legislation. The decision is significant: a corporation that
wrongly concludes that it is a trading corporation is not subject to the Commonwealth
law and may well be subject to a State law. A former Chief Justice of Australia noted in
1979 that such an approach to legislative drafting “may well prove highly inconvenient
and costly to those affected by the statute” and urged the Commonwealth to ‘assay’ a
definition, “making...its own judgement of the ambit of its constitutional power” (WA
National Football League, 1979: 199). These strictures had no apparent effect. Use of
this technique is now so common that it no longer attracts attention.

Secondly, many Commonwealth statutes experimenting with the reach of Common-
wealth powers rely on a smorgasbord of powers. The legislation challenged Work Choices
legislation is a case in point. The Workplace Relations Amendment (Work Choices) Act
2005 applied not only to employers who were constitutional corporations but also to
employment relations involving the Commonwealth or a Commonwealth entity; certain
categories of employment in the course of interstate or overseas trade and commerce and
employers who are located in a territory. The Water Act 2007 was an even more telling
example. In order to take over from the States the authority to manage the water resources
of the Murray-Darling Basin, in circumstances in which at least one State was reluctant
to refer power, the Act claimed as its “constitutional basis” powers in relation to interstate
trade and commerce (sec 51(i)); postal, telegraphic, telephonic and other like services (sec
51(v)); astronomical and meteorological observations (sec 51(viii)); census and statistics
(sec 51(x1)); weights and measures (sec 51(xv)); corporations (sec 51(xx)); external affairs
(sec 51(xxix)); incidental matters (sec 51(xxxix)); territories (sec 122); and “any implied
legislative powers of the Commonwealth”. The complexity of Commonwealth legislation
resulting from the combination of these two techniques means that much of it cannot
adequately be understood without significant constitutional expertise.

ANALYSIS

The interpretative approach adopted by the High Court of Australia in Engineers has
been explained, with hindsight, as a response to “a growing realization that Australians
were now one people and Australia one country and that national laws might meet na-
tional needs” (Payroll Tax, 1971: 397). The explanation is now de rigeur: most recently,
the Workchoices majority attributed Engineers to “a sense of national identity emerging
during and after the First World War” ([193]). Other doctrinal shifts that took place around
the same time, expanding Common wealth power by broadening the concept of “incon-
sistency” for the purposes of the paramountcy of Commonwealth law (Clyde Engineering,
1926) and releasing the Commonwealth (temporarily, as it turned out) from the constraints

CONSTITUTION FROM THE ANGLE OF VALUE-SYSTEM CHALLENGES OF THE NEW MILLENNIUM

221



Cheryl SAUNDERS

222

of the guarantee of free interstate trade (WA McArthur Ltd v Queensland, 1920), can be
seen to be linked to the same phenomenon. To the extent that this analysis is correct, it
suggests a deliberate substitution by the High Court of one form of federalism for another,
in response to changes in external circumstances of an intangible kind". In the aftermath
of the Second World War, the judicial conception of Australian federalism was further em-
bellished by the rather improbable observation that: “The framers of the Constitution do
not appear to have considered that power itself forms part of the conception of a govern-
ment. They appear rather to have conceived the States as bodies politic whose existence
and nature are independent of the powers allocated to them.” (State Banking, 1947: 82)

There is, however, room for some skepticism about this explanation for Engineers, at
least as the sole explanation for the doctrinal change. Argument over the doctrines of re-
served State power and immunity of instrumentalities had divided the High Court since
1906. The immediate catalyst for the outcome in Engineers was the final shift in the bal-
ance of judicial power as the last of the original justices retired and the number of seats
on the Court increased. And the most obvious underlying point of difference between
the two groups of judges concerned the proper approach to constitutional interpretation.
It would be simplistic to ascribe the division to a choice between the British and Ameri-
can constitutional traditions, represented by decisions of the Privy Council and of the
Supreme Court of the United States respectively, if only because the significance of the
constitutional character of the instrument was acknowledged by both. Nevertheless, the
explanation has a germ of truth, in the sense that the approach that prevailed in Engineers
emphasized the statutory origins of the Constitution and endorsed techniques of inter-
pretation indistinguishable from those used for statutes, which in turn were affected by a
culture of parliamentary sovereignty, developed in the context of a unitary state.

Engineers provided a foundation stone for the interpretative method of the High Court,
which remains authoritative in relation to the federal division of legislative power. Over
the almost 90 years since Engineers was decided, however, the High Court’s approach to
the interpretation of both statutes and other parts of the Constitution has evolved consid-
erably, drawing on techniques that, for the moment at least, apparently are precluded in
dealing with questions about the respective powers of the Commonwealth and the States.

Interpretation of statutes by reference to purpose is now the norm. While a purposive
approach initially was adopted in response to a legislative requirement (Acts Interpre-
tation Act 1901 sec 15AA), the modern notion of purpose, mandated by statute, is suf-
ficiently close to the older concept of mischief, developed by the courts (Spigelman
2008), for the latter to have unilaterally adopted a purposive approach to constitutional
interpretation, if they were minded to do so. Indeed, only the courts could take this step.

14 By contrast, later changes in constitutional doctrine as Australia acquired independence responded to new
external circumstances that could readily be substantiated by a court: Sue v Hill (1999) 199 CLR 462.



The Commonwealth Parliament cannot prescribe the approach to the interpretation of
the Constitution on which its own power depends. The Imperial Interpretation Act 1889,
which once governed the interpretation of the Commonwealth Constitution (Quick and
Garran, 1901: 792), is, quite properly, frozen in its application to Australia by the evolu-
tion of Australian independence (Australia Acts 1986, sec 1). In the event, however, the
only head of power that has been treated unequivocally as purposive by the High Court
is the power to make laws with respect to defence (Stenhouse, 1944).

The approach of the Court to the interpretation and application of legislative pow-
ers now also contrasts with its approach to the rest of the Constitution. The former
remains in the realm of what contemporary commentators Quick and Garran referred
to as “interpretation...in a narrower sense” (791). The latter is open to the methodology
that Quick and Garran described as “construction’ “the process of comparing different
parts of the document and gathering its intent from a survey of the whole” (791)."° Quick
and Garran themselves assumed that the High Court would use both types of technique
and except in relation to legislative powers, it does so. Structure and context are familiar
judicial tools for determining the meaning of constitutional as well as statutory provi-
sions. Constitutional provisions dealing with both representative democracy and separa-
tion of powers, as two of the three pillars of the Australian constitutional system, have
been understood and developed in this way. Federalism is the third pillar and the federal
context of the Constitution also has been used to resolve some constitutional questions.
Thus the Court has accepted limits on the capacity of the Commonwealth to legislate
for the States, modifying the ratio of Engineers itself (Austin, 2003); acknowledged that
both the guarantee of absolute free trade in section 92 (Castlemaine Tooheys, 1990;
cf Betfair, 2008) and the prohibition against discrimination on the grounds of State
residence in section 117 (Street, 1989)must be understood in the light of the nature of
federalism; and begun the process of developing a framework of principle to deal with
overlapping laws between the States for which the Constitution does not specifically
provide (Mobil Oil, 2002; John Pfeiffer, 2000). In relation to the interpretation and ap-
plication of legislative powers, however, it continues to confine itself to “interpretation
in the narrow sense”, eschewing all except historical context; denying, for the most part,
the relevance of purpose; and rejecting any attempt to rely on the federal character of the
Constitution as an aid to an interpretative problem.

It may readily be accepted that the two particular interpretative doctrines that were swept
away by Engineers were unsatisfactory. It is both impracticable and, by current standards,
undesirable, to exempt all the instrumentalities of one sphere of government from the leg-
islation of another. It is unduly restrictive to resolve all questions about the scope of Com-

15 They also equated “interpretation” with “analysis” and “construction” with “synthetic processes”, presumably
drawing on the philosophical understanding of the two terms.
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monwealth power by reference to assumptions about the powers retained by the States on
federation. Both doctrines, in essence, were too absolute and too extreme. But the response,
which requires federalism to be ignored altogether, was equally extreme. In the case of the
immunity of instrumentalities, this was recognized over time, as a more limited immuni-
ties doctrine returned. As far as characterization is concerned, however, the Engineers
response has remained in place and has been further embellished over the years.

The explanation for this discrepancy lies in two perceived advantages of the present
approach. The first is that the interpretative method of the High Court has enabled the
progressive expansion of Commonwealth power under a Constitution that has proved
resistant to formal change. The capacity of the Constitution to adapt to emerging needs
through judicial interpretation has gone some way towards easing the problems other-
wise created by its rigidity. On the other hand, continued expansion of Commonwealth
power through judicial acquiescence in its exercise is not necessarily an automatic good.
Federalism assumes that power is divided. At some point a concentration of power in
either sphere of government jeopardizes whatever values federalism brings to the con-
stitutional system. It also is also possible that formal constitutional change could have
been secured more regularly in the latter part of the 20" century had the Court been less
ready to accept the validity of a creative use of Commonwealth power.

The second perceived advantage of the current interpretative approach in Australia is
that it limits judicial discretion in determining the validity of Commonwealth legislation
and offers what appear to be legal formulae to guide the discretion that remains. To this
extent, it is consistent with the generally restrained approach to adjudication that prevails
in Australia. On the other hand, as the High Court itself has been at pains to emphasize,
it is the task of the judiciary to resolve controversies about the meaning and effect of the
Constitution that are brought before the courts (Workchoices: [134]) and the resolution
of controversy by definition involves choice. An interpretative method that masks the
element of choice detracts from the purposes of giving reasons for decisions and compro-
mises the value of the judicial process (Dyzenhaus and Taggart, 2007: 148).

The current Australian approach presents difficulties for other aspects of the system
of government as well. It has encouraged an opportunistic style of legislative drafting
that enhances the Commonwealth’s chances of success in litigation at the expense of
uncertainty for those potentially affected by the legislation. In that sense, it impinges
on the rule of law. It produces bizarre regulatory solutions: on the basis of current doc-
trine it is conceivable, for example, that the Commonwealth could regulate universities
by relying on Commonwealth power over trading corporations. The complexity of the
system is such that there is no realistic prospect that the solution lies in the political
process, through what the Engineers Court optimistically described as “the power of
the people themselves to resent and reverse what may be done” (152).



In Workchoices the majority Justices criticized arguments that sought limits to Com-
monwealth power in the name of “federal balance” as lacking content ([196]). The ab-
sence of a persuasive alternative to an interpretative approach that has the legitimacy
that accompanies long-user is an impediment to change in Australian doctrine. The next
part explores some possibilities, ranging from minor interpretative changes to major
systemic shifts.

ALTERNATIVES
PARAMETERS

The interpretative change in Engineers was a judicial response either to the inadequa-
cy of existing doctrine or to developments in the external context in which the Constitu-
tion applied. A case can be made for a further change on either of these grounds now.
The current approach is out of step with the somewhat more sophisticated interpretative
methodology that Australian courts employ in other contexts and has a distorting effect
on the form and coherence of Australian law. The impact of globalization, coupled with
the complexity of modern government, has cast federalism in a more favourable light
than in the 1920s, when it was widely seen as a transitional, or at least incomplete, form
of government. Justice Kirby put the case eloquently in the Workchoices decision, when
he exhorted the Court:

‘...to rediscover the federal character of the Constitution. It is a feature that tends to
protect liberty and to restrain the over-concentration of power which modern govern-
ments, global forces, technology and now the modern corporation, tend to encourage.
In this sense, the federal balance has the potential to be an important restraint on the
deployment of power. In that respect, federalism is a concept of constitutional govern-
ment especially important in the modern age’. ([612])

There are limits to the extent of the methodological change that is likely to be ac-
ceptable and desirable. These follow both from the constraints of Australian legalism
and from the need to maintain an effective capacity for national action in changing
conditions over time. The former precludes the introduction of interpretative principles
that require the Court to give effect to a particular conception of federalism, formed by
material outside the text, structure and context of the Constitution. For the same reason,
any new approach must identify tests of a sufficiently legal kind, which the Court can
apply in determining the validity of Commonwealth law. The latter requires the scope
of Commonwealth powers to be sufficiently flexible to embrace new circumstances.
An example from existing case law is the interpretation of the patents power to support
plant variety rights (Grain Pool, 2000). An example for the future, which already has
been the subject of some speculation in the Court, is an understanding of the marriage
power that includes the union of same-sex couples (Re Wakim, 1999; Grain Pool, 2000).
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The flexibility for which I argue here does not extend to accepting convoluted use of
Commonwealth power as bases for national action. In such cases, in any event, as the
examples of the Workchoices and Water Acts show, Commonwealth legislation does not
in fact deliver consistent national regulation, but deals with the subject matter in a way
that necessarily is incomplete. Public demand for national action that cannot adequately
be met by existing Commonwealth powers, including the interstate trade and commerce
power, calls either for intergovernmental action, drawing on the reference power, or
constitutional change.

Within these parameters there is room for movement in interpretative method. On any
view, the Australian Constitution provides a framework for a federal form of government,
combined with representative and responsible government and the rule of law. On any def-
inition, federalism involves the organized division of power between at least two spheres
of government, each of which represents some configuration of the people. To this extent
at least, federalism forms part of the constitutional context, to be taken into account in the
interpretative process. As the Court recently confirmed in Thomas v Mowbray, “judgmen-
tal evaluation” is not antithetical to the judicial function (Gleeson CJ: [20]).

MINOR

This part identifies five relatively minor steps that would enable the High Court to take
better account of the federal context of the Constitution in determining the meaning and
scope of Commonwealth legislative powers.

The first is symbolic, but important nonetheless. The Court should abandon the view,
which patently is incorrect, that power does not form “part of the conception of a gov-
ernment” in the Australian federation (State Banking, 1947: 82). Power lies at the heart
of any conception of government and the division of power is central to federalism. To
the extent that the views of the framers of the Constitution on this point matters, Alfred
Deakin, one of the leaders of the federation movement, famously urged delegates to
“embody in our draft [Constitution] such a distinct limitation of federal power as would
put the preservation of state rights beyond the possibility of doubt”, rather than relying
on the Senate for the purpose (Official Record of Debates, Sydney 1891: 82).

Secondly, the Court should bring the interpretative method that it uses for Common-
wealth powers into line with its approach to the interpretation of other parts of the
Constitution. This would involve, for example, drawing on the context of the entire
Constitution, including other heads of power, in determining the meaning of a particu-
lar head of power and the manner in which it might be used. This does not mean that a
power necessarily would be read down by reference to another. It does mean, however,
that the Court may have regard to the full range of relevant legal sources to assist it in



its interpretative function. Thus in determining whether the defence power extended to
internal terrorist threats, in the case of Thomas, the presence elsewhere in the Constitu-
tion of a section dealing with the protection of the States from invasion and violence
would be a relevant consideration (sec 119). In determining whether the Constitution
authorizes the use of the corporations power to enact industrial relations legislation, as
in Workchoices, the existence of another power dealing with industrial disputes would
be a relevant, although not a determinative factor.

The third draws on the familiar common law technique of resolving legal disputes on
the least adventurous ground. Where a Commonwealth law is supported by a State ref-
erence of power, the Court should attempt to resolve the question on the basis of the re-
ferred power, avoiding the need to consider and approve a novel use of Commonwealth
power. By contrast, in Thomas the majority Justices dealt first with the arguments based
on the defence power, making it “unnecessary to deal with the arguments concerning
the references of matters by the States” (Gleeson CJ [6]; see also [131]). Greater defer-
ence to the significance of a referred matter on the part of both the Commonwealth and
the Court might also encourage more widespread use of the reference technique.

Fourthly, the Court should be cautious before endorsing a significant new doctrinal
development that has implications for the existing understanding of the meaning or
scope of Commonwealth and State powers infer se. Caution in this context might in-
volve more critical scrutiny of a novel interpretation or claimed connection between the
challenged law and a Commonwealth power. Arguably, Workchoices was a case of the
latter kind. While on one view the conclusion that any law that applies to a constitutional
corporation is a law with respect to a constitutional corporation followed logically from
previous authority, on another view, the case broke new ground. It finally determined
a question that had bothered successive Justices for 100 years, about whether a head of
power can be used merely as a convenient peg on which to hang a sometimes unlikely
law, without further attention to the sufficiency of the connection.

There are other features of challenged legislation that also should trigger more careful
scrutiny to ensure that the connection between the law and the power is one of substance
and not mere form. Most obviously, these include aspects of legislation that appear ques-
tionable from the standpoint of the rule of law because of coverage that is uncertain or
arbitrary. There is no developed conception of State power in Australia, along the lines
of the police power in the United States (Lopez, 1995). Nevertheless, the High Court’s
attention might be alerted by Commonwealth legislation that intrudes partially or on
an unusual basis into an area otherwise covered by State law, thus compromising the
integrity of both legal regimes. A Commonwealth law for schools that happened to be
incorporated would be an example of a law of this kind.
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MAJOR

The difficulty with a technique that merely alerts the Court to legislation requiring
more careful scrutiny is that it leaves the Court to a case-by-case resolution of the ques-
tion whether the challenged law is supported by a head of power, rather than providing
it with guidelines for general application. This may be appropriate where the problem
concerns the meaning of words. Where the problem concerns the scope or reach of the
power, however, more guidance may be required. The difficulties raised by the present
approach to this problem suggests that more should be required by way of a connection
between a law and a power than use of the constitutional activity or person to which the
power relates as the criterion for the operation of the law. It is hard to generalize about
how this connection might be established, however, as long as the powers continue to
be categorized in terms of activities or persons, which encourages a static process of
characterization of the present kind.

A more dramatic methodological shift would treat both the division of powers and the
individual powers themselves as purposive and evaluate challenged legislation by refer-
ence to whether it falls within constitutional purpose. In order to determine whether a
challenged law is based on a claimed head of power, both the purpose of the power and
the more general purpose of the constitutional conferral of power on the Commonwealth
could be taken into account. In either case, the constitutional purpose should be derived
from a combination of subjective and objective sources, including not only the inten-
tions of the framers, to the extent that they can be ascertained, but also constitutional
text and context. In his illuminating study of purposive interpretation, Aharon Barak
would accept a range of additional sources to determine objective purpose, including le-
gal culture and tradition and basic constitutional values (Barak, 2005: 162-3). Australian
jurists may baulk at these as reaching too far outside the range of customary Australian
legal sources, although in reality such considerations often are implicitly taken into
account. Even if a more limited range of sources were admitted, however, it would be
possible to identify the purposes of many powers and of the general conferral of power
on the Commonwealth from the Constitution as a whole. Self-evidently, for example,
one purpose of the latter is to enable the enactment of nationally consistent legislation,
in which like cases are treated alike.

Adoption of a purposive approach to constitutional interpretation in Australia would
have several advantages. First, it would supply a meaningful touchstone by which to
evaluate the sufficiency of a connection between a law and a power. Secondly, it would
provide a useful aid to understanding the meaning of particular powers. The long-run-
ning dispute over whether the corporations power enables the Commonwealth to provide
for the creation and dissolution of corporations, for example, would have been assisted



by a prior determination of the purpose of the corporations power. Thirdly, it would offer
a framework within which the division of legislative power could be given an effect that
avoids the complexity and patchy quality of much current Commonwealth legislation.
Divided power necessarily adds a measure of complexity to governing arrangements.
One lesson from Australian experience is that reliance on powers that are unsuited to the
purpose compounds the complexity and is not a necessary feature of the system.

A greater emphasis on purpose would inhibit the extent of Commonwealth depen-
dence on particular heads of power for a wide range of regulatory ends. It would not
necessarily be decentralizing in effect, however, across the range of fields of govern-
mental activity. On the contrary, articulation of the purpose of, say, the interstate trade
and commerce power would be likely to expand its reach. Whatever the implications of
a purposive approach for the respective authority of the Commonwealth and the States,
however, it would provide a more sophisticated interpretative regime, with outcomes
that are more rational and more easily understood.

An interpretative approach to Commonwealth power that identified constitutional
purpose might be coupled with proportionality analysis, although this is not necessar-
ily so. Proportionality typically is associated with human rights protection and requires
care in its application to federalism. Most obviously, proportionality would be useful
for identifying the causal connection between a law and a power by asking whether the
law is “appropriate and adapted” to achieving a purpose within power. Proportionality
would also be useful for determining whether a law meets other goals connected with
the federal distribution of power, including the goal of national consistent regulation. On
the other hand, at least in the Australian context, a version of proportionality that trig-
gered concern where “federalism” was burdened or that sought to minimize the impact
of a law on “federalism” would not be acceptable. Either would tend to set in stone a
particular understanding of the distribution of federal legislative power and would come
too close to the shibboleth of reserved State powers.

Critics would fear that a turn to purposive interpretation, whether coupled with pro-
portionality analysis or not, would encourage the evaluation of legislation by reference
to constitutional standards other than those connected with the federal division of power
and, in particular, with standards derived from values linked with rights. There is a
basis for this perception in Australian experience, which in 1996 led the Court to reject
both purpose and proportionality as tools for determining whether Commonwealth laws
were supported by a head or heads of power, with the defence power as the sole excep-
tion (Leask, 1996). This is a peculiarly Australian problem, attributable to the lack of
constitutional provisions that provide direct rights protection, and is unlikely to present
difficulties elsewhere.
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CONCLUSIONS

The approach to the interpretation of federal Constitutions deserves more attention in
the design and operation of federal arrangements than it has been given so far. A variety
of issues is likely to arise in the course of giving meaning to those parts of a constitu-
tional text that provide the legal framework for a federation. A range of interpretative
techniques are available for dealing with them. The choices that are made may have
profound significance for a federal system in practice.

At one level, the task of interpreting constitutional provisions dealing with feder-
alism is broadly comparable to the task of interpreting other kinds of constitutional
provisions that protect rights or distribute power between institutions in accordance
with the prevailing principles of separation of powers. At another level, however, it is
distinctive. As a constitutional principle, federalism does not have the same cachet as
separation of powers or rights protection and its contribution to a constitutional system
is less well understood. Historically, federalism has suffered from the perception that it
is a transitional form of government. To some extent, this persists. Courts may be more
ambivalent about their role in enforcing provisions of the Constitution dealing with the
federal division of powers, even where federalism was the moving cause for bring-
ing the Constitution into being as fundamental law. Their reluctance is exacerbated by
the tendency for questions about whether a central legislature has acted within federal
power to become entangled with debates about democracy and countermajoritarianism,
overlooking the reality that in federal systems there are multiple majorities, each with
democratic claims of their own, which sometimes give rise to constitutional conflict in
which courts have an arbitral role. To complicate the picture further, the apex court is
likely to be appointed by the sphere of government that claims the mantle of democratic
legitimacy for the polity as a whole.

This paper uses Australia as a case study to illustrate the issues that may arise in the course
of interpretation and the effects that interpretative method can have. The Australian courts
have adopted a formalist approach to the interpretation and application of legislative power
that largely precludes considerations of federalism. This approach has enabled the role of the
national sphere of government to grow, with almost no formal constitutional change. Impor-
tantly, from the perspective of Australian legal culture, it has also confined, or appeared to
confine, the occasion for creativity by courts in the course of judicial review.

This approach to constitutional interpretation has some less satisfactory by-products
as well. Most obviously, for present purposes, it has provided a vehicle for continuing,
centralization of power to a degree that jeopardizes the value of federalism to Australia
at a time when the advantages of multi-level government are acknowledged elsewhere
in the world. In addition, it encourages a degree of complexity and arbitrariness in Com-



monwealth legislation that in any other context would be considered a threat to the juris-
prudential rule of law. The methodology on which the Court relies is dated, tracking its
origins to a single decision more than 80 years ago, before the flowering of interest in the
interpretation of texts that took place in common law countries in the later 20" century.
It is at odds with the approach of the Court to texts of other kinds, where context and
purpose now play a greater role.

This paper has identified a range of measures that would allow a more nuanced ap-
proach to disputes about the federal division of power and thus would assist to resolve
these problems. All would require the federal character of the Constitution to be ac-
knowledged to a greater degree than presently is the case. Two of the most significant
such measures would introduce concepts of purpose and proportionality into the Court’s
approach to the interpretation of the federal division of powers. Either of these now would
be difficult to achieve in Australia, because of the major doctrinal shifts involved.

They may be of greater interest in emerging federations. As with any constitutional
comparison, however, conclusions for other federations must be drawn with care. The
outcomes of judicial interpretation in Australia are at least in part dependent on the
particular Australian model for the federal division of power. The interpretative method
adopted by the High Court has been influenced by Australian legal and constitutional
culture and by the distinctive course of Australian history.

Nevertheless, despite the challenges of comparison, two broad lessons can be drawn
by other federations from Australian experience. The first is the relevance of the method
used by judges for interpreting the federal division of powers. Where a federal state is
formed, and in particular when a state moves from a unitary to a federal form, it may be
useful to sensitize judges in advance to the new issues that are likely to arise and to the
options for dealing with them. There is some precedent for this in the judicial training
that often is provided before a new rights instrument takes effect.!® The second lesson
concerns the significance of the model for the federal division of powers. Australian
experience suggests that conferral of largely concurrent power on the centre, without
providing a State list of power, puts a premium on judicial review. In federations where
this is not acceptable, in terms of either process or certainty of outcome, consideration
should be given to choosing a different model or to providing methodological guidance
to the Courts in other ways.

16 See for example the training offered by the Judicial College of Victoria to Victorian judges before the Charter
of Human Rights and Responsibilities came into effect: 2007 Calendar, http:/www.judicialcollege.vic.edu.au/
CA256902000FE154/Lookup/JCV_PDFs/$file/Calendar%202007.pdf (viewed 20 July 2008).
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PE3IOME

BCTaTLe paccMaTpuBaeTcs mapaoKc, CBSI3aHHBIN ¢ OpraHu3aluei U yIpaBIeHHU-
em denepanusimu. C OgHOM CTOPOHBI, MOYTH Bce (eIepaTUBHBIC TOCYIapCTBa
MIPEIOCTABISIOT CYACOHOM BIACTH MOTHOMOUNE 110 Pa3PEIICHHIIO CIIOPOB O KOMIIETEH-
U MEXTy OpraHaMH BIIACTH IIOCPEACTBOM TOJIKOBAHUS U IPUMEHEHUsT ucanoi Kon-
ctutyuuu. C ApyToil CTOPOHBI, B CUCTEMAX CyIeOHOI0 KOHTPOJISL MHOTHX (henepanuit
CO BPEMEHEM CTAHOBHTCS OYCBHTHON TEHICHITHS AaBaTh MPEUMYIIECTBO IICHTPAIBHON
BracTH. B cTatbe Ha mpumepe ABcTpanuiickoii denepanun paccMaTpUBaeTCs BOIIPOC
O TOM, HAaCKOJIBKO HpI/I‘IHHOﬁ 3TOU TCHACHI WU SABJISICTCA MAaJIOYUCICHHOCTb JOKTPUH,
pa3paboTaHHEIX cylaMu (eIepaTHBHBIX TOCYAAPCTB B CBSI3U C TOIKOBAHHEM KOHCTH-
TYIUOHHOTO MPUHIIUIIA pa3ieieHus BiacTell. OTHOCUTENFHO ABCTPallid OTMEUaeT-
cs1, uto (penepanbHblil XapakTep KOHCTUTYLIMH HE SIBISETCS CHEIHATbHBIM 00bEKTOM
CyneOHOTO pacCMOTPEHHS IPH TOJKOBAHUHM W MPUMEHEHUH MPHHIIUIA Pa3/IeICHUs
BIIACTEW M OOBSICHSCTCS, KaK YKa3aHHAs U IMOTOO0HBIC TOKTPUHBI CIOCOOCTBOBAIH (-
(exTuBHOMY pacmupenuto Baactu CoapyxecTBa. B cTarbe yTBepikIaeTCs, UTO TaKOH
MOAXOA K BoIpocaM (enepaabHOTO pa3/ieNeHus BIacTel B HACTOSIIEE BPeMsl HECO-
BMECTHM C APYTUMHU WHTEPIPETAIHMOHHBIMY MOIX0IAMHU KaK OTHOCHUTEIBHO CTaTyTa,
Tak u apyrux vacreil Koncrutynuu. Kpome BnusiHus Ha (enepannsM, HHTEpIpeTa-
LIMOHHBINA TOAXO K pa3eNICHHUIO BIAaCTeH B ABCTpaIMH OKAa3bIBACT BIIMSHIE TAKXKE Ha
COTJIAaCOBAaHHOCTH 3aKOHOIAaTenbcTBa COINpy KEeCTBA, BKIIOYAs M BOIPOCH BEPXOBCH-
CTBa IpaBa. B 3akaroueHUN MPeaCTaBISIOTCS MPEAJIOKECHNS OTHOCUTEIBHO CIOCO0O0B,
MTOCPEICTBOM KOTOPBIX PE3YIBTATOM Ja’ke HE3HAUNTENBHBIX M3MECHEHHUH B CyAcOHOM
MOAXOAE MOXKET CTaTh OoJiee MocieoBaTeNIbHAs CyneOHas MpakTUKa. XoTs OoJbIias
YacTh aHAJIIMTUYECKOr0 MaTepHaa KacaeTcsi 0COOCHHOCTEN aBCTPaTIHIICKOM CHCTEMBI,
B CTaThe OTMeYaeTcs, 9To 3P HEKTUBHOCT Cy/IeOHOTO KOHTPOJIS 110 pa3pelIeHHIO CIo-
POB OTHOCHTEIBHO KOMIICTCHIIMH SIBIISIETCSI BOIIPOCOM, 3aCITYKUBAIOIIUM BHUMAHHS
IpU CO3JaHUM HOBBIX (eneparuil. s pa3zpaboTku Gonee oOmieit KOHIENIIUU OTHO-
CUTEJIBHO TIPOOJIEM M BO3MOXKHOCTEH CyJIeOHOM MPakTHUKHU TMo TOBOMY (eaepanuzMa
TpeOYIOTCS TaKKE UCCICIOBAHUS IPYTUX MOZOOHBIX TOCYIaPCTB.



ZUSAMMENFASSUNG

m Beitrag geht der Verfasser auf das Paradoxon ein, das mit der Organisation und der

Regierung der Foderationen verbunden ist. Einerseits rdumen so gut wie alle fodera-
tiven Staaten der Judikative die Befugnis ein, tiber die Kompetenzstreitigkeiten zwischen
Machtorganen mittels der Auslegung und Anwendung der geschriebenen Verfassung zu
entscheiden. Andrerseits macht sich in den Systemen der gerichtlichen Kontrolle vieler
Foderationen die Tendenz sichtbar, der zentralen Macht den Vorrang zu geben. Im Beitrag
wird am Beispiel des Australischen Bundes die Frage untersucht, inwieweit diese Tendenz
darauf zuriickzufiihren ist, dass die Gerichte der foderativen Staaten nur einige wenige
Doktrinen der Auslegung des Verfassungsprinzips der Gewaltenteilung entwickelt haben.
Uber Australien wird gesagt, dass der foderale Charakter der Verfassung kein spezielles
Objekt der Betrachtung der Gerichte bei der Auslegung und Anwendung des Prinzips der
Gewaltenteilung darstellt, und es wird erldutert, wie die besagte Doktrin und dhnliche
Doktrinen zur effektiven Erweiterung der Macht der Commonwealth beigetragen haben.
Im Beitrag wird behauptet, dass eine solche Herangehensweise an die Fragen der fode-
ralen Gewaltentrennung mit anderen auf der Auslegung beruhenden Herangehensweisen
beziiglich des Statuts und der anderen Teile der Verfassung gegenwartig unvereinbar ist.
Die auf der Auslegung beruhende Herangehensweise an die Gewaltentrennung in Aust-
ralien beeinflusst nicht nur den Féderalismus, sondern auch die Konsistenz der Gesetzge-
bung des Commonwealth, einschliefSlich der Fragen des Vorrangs des Rechts.

Es werden Empfehlungen gegeben dariiber, wie man selbst durch geringfiigige An-
derungen in der Herangehensweise der Gerichte eine konsequentere Rechtsprechung
erreichen kdnnte. Obwohl der GroBteil des analytischen Stoffs die Besonderheiten des
australischen Systems betrifft, bemerkt der Verfasser, dass es sich bei der Effizienz der
gerichtlichen Kontrolle im Falle der Kompetenzstreitigkeiten um eine Frage handelt, die
bei der Bildung neuer Féderation beachtet werden sollte. Fiir die Ausarbeitung eines all-
gemeineren Konzeptes {iber Probleme und Moglichkeiten der Gerichtspraxis beziiglich
des Foderalismus sollten auch die Erfahrungen anderer dhnlicher Staaten zum Gegen-
stand der Untersuchung gemacht werden.
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RESUME

L’article examine le paradoxe li¢ a 'organisation et au fonctionnement des fédéra-
tions. D’une part, presque tous les Etats fédéraux dotent les autorités judiciaires
du pouvoir de résolution des conflits sur la compétence entre les organes du pouvoir a
travers I'interprétation et I’application de la Constitution écrite. D’autre part, dans les
systemes de contrdle judiciaire de nombreuses fédérations finalement apparait la ten-
dance a donner I’avantage au pouvoir central. L’auteur apporte I'exemple de la Fédération
australienne pour examiner a quel point le nombre minime de doctrines élaborées par
les tribunaux des Etats fédéraux sur linterprétation du principe constitutionnel de la
séparation des pouvoirs est a la cause de cette tendance. En ce qui concerne I’Australie,
il note que le caractére fédéral de la Constitution ne fait pas 1’objet spécial d’un controle
judiciaire lors de I'interprétation et I'application du principe de séparation des pouvoirs et
explique comment la doctrine susmentionnée et les autres doctrines ont contribué a I'ex-
tension efficace du pouvoir de la Communauté (Commonwealth). L’article soutient I'idée
que cette approche a la répartition fédérale des pouvoirs est pour I'instant incompatible
avec d’autres approches interprétatives concernant le statut, ainsi que les autres parties
de la Constitution. Au-dela de 'impact sur le fédéralisme, I’approche interprétative a la
séparation des pouvoirs en Australie influence également la cohérence (concordance) de
la 1égislation du Commonwealth, y compris les questions de la suprématie du droit.

En conclusion, I'auteur propose des procédés au travers desquels une pratique judi-
ciaire plus cohérente peut découler comme résultat des changements méme minimes
dans l'approche judiciaire. Bien que la grande partie de la matiere analytique concerne
les particularités du systéme australien, l’article souligne que I’efficacité du controle
judiciaire pour la solution des conflits de compétence est une question qui mérite I’at-
tention lors de la création de nouvelles fédérations. Le développement d’un concept
plus général sur les problémes et les possibilités de la pratique judiciaire concernant le
fédéralisme exige une étude approfondie d’autres Etats fédéraux.
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GOOD STATE AND GOOD LAW:
CONTEMPORARY CHALLENGES TO RULE OF LAW

Péter PACZOLAY

From the very beginning, both political and legal thinkers searched for the condi-
tions of good life in their own realm that is to say how a political community,
where life is happy, should look like. They shared views about good law or correct law,
which corresponds to the values that facilitate good and happy life. Throughout history,
a value has been crystallized as the answer to the question of “good State — good law™
the rule of law that places the State under the rule of law.

Today the proliferation of doubts about the rule of law can be experienced as an ele-
ment of the crisis striking the world.

This is why we have to face the ideas that deal with the perspectives of the State under
the rule of law and the constitutional framework of the future. Indeed, it is well justified
to address this issue, as many people take too easily for granted certain achievements
that today — but not since a long ago — have determined our lives. At the same time |
think that our principles require constant reinforcement, otherwise the things that are
natural at present can be lost for the future generations.

1. THE RULE OF LAW AS A POLITICAL PRINCIPLE

1.1. According to Article B) of the Fundamental Law — just as Article 2 para. (1) of the
Constitution that was in force until 31 December 2011 — ,,[Hungary] is an independent
state under the rule of law”. This provision is not only a descriptive, declarative one — it
has prescriptive, normative force. As pointed out by the Constitutional Court at the be-
ginning of its operation in 1992: the rule of law is more than establishing a fact about the
operation of the State, it is a programme as well. According to the Constitutional Court’s
decision explaining the constitutional importance of the change of the regime: “That
Hungary is a State governed by the rule of law is both a statement of fact and a statement
of policy.” ! It means that the principle of the rule of law contained in the Fundamental
Law is the formulation of a political idea. This idea implies requirements that can be
either complied with or violated. Indeed, the quoted decision of the Constitutional Court
identifies the “programme-setting” character of the rule of law correctly, as being a State
under the rule of law is a very complex phenomenon, which is much more than a question
of “yes or no” or “there is or isn’t”. The rule of law demands on the one hand constant

1 Decision 11/1992. (111. 5.) AB, ABH 1992, 77, 80.
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efforts to meet the requirements, and on the other hand certain solutions applied in the
functioning of the State and its organizations may comply to more or less extent with the
criteria of the rule of law.

1.2. What requirements are set by the rule of law for the functioning of the State? The
answers to this question provided by science, state theory and constitutional theory are
very diverse, and explaining them in details would be far beyond the limits of this work.
May it be enough to refer here to the traditional distinction between the formal and sub-
stantial approaches to the rule of law. The former focuses on the legal restrictions on
the operation of the State, the obligation to comply with the formal rules of the law, the
primacy of law as a tool, while the latter expects more from a State under the rule of law:
compliance with substantial requirements, primarily in the field of fundamental rights.
However, the present paper intends to concentrate not on the differences, but on the com-
mon point of the theories about the rule of law: practically all modern works on constitu-
tional theory agree on emphasizing the values of the rule of law and the importance of the
moral considerations in the background of it. This is of course trivial in case of the mate-
rial approach placing fundamental rights within the rule of law, but also Lon Fuller, who
grasps the formal character of the rule of law, mentions the “internal moral of the law”
when enumerating the requirements that can be raised against law as a tool.> Also accord-
ing to Joseph Raz, “the rule of law almost always bears a huge moral value” and the aim

99 3

of it is to “decrease to the least possible extent the damages to freedom and dignity”.

Thus it is a common feature of the diverse theories that they consider the rule of law
as a value-based system of requirements connected — to be emphasized again: both in
the more formal and in the more substantial approaches — primarily to the concepts of
freedom and equality, and destined to safeguard human dignity and autonomy.

1.3. The rule of law is an important part of the common European constitutional tra-
dition. The preamble of the Treaty on European Union reinforces the Member States’
commitment to pay respect to human dignity, freedom, democracy, human rights, fun-
damental freedoms and the rule of law. Among the values forming the foundations
of the Union, Article 2 of the Treaty enumerates respect to human dignity, freedom,
democracy, equality, the rule of law and respecting human rights including the rights of
persons belonging to minorities. The rule of law is also mentioned in the preamble of the
Charter of Fundamental Rights.

The study prepared by the Venice Commission of the Council of Europe, aimed at de-
fining the concept of the rule of law, provided a list of its substantial elements. According

2 Fuller, Lon, The Morality of Law, Yale University Press, New Haven, 1969, pp 41-44.

3 See Raz, Joseph, The Rule of Law and its Virtue, in The authority of law: Essays on law and morality, Clarendon
Press, Oxford, 1979.



to the study, these are the following: a) granting legality, including transparent, account-
able and democratic legislation, b) the requirement of legal certainty, c) the prohibition of
arbitrariness, d) access to justice before independent and impartial courts, e) respect for
human rights, f) the prohibition of non-discrimination and equality before the law.*

2. THE RULE OF LAW FOR DIFFERENT GENERATIONS

2.1. The exceptional value of the rule of law is a determining life experience of those
who lived at the time of the atrocities committed by the dictatorships of the 20th century.
These generations have a personal experience about how the rule of law can promote hu-
man freedom and dignity. In line with this experience, at the beginning of its operation,
after the change of the regime,the Constitutional Court grasped the difference between
the regime functioning before 1989 and the democracy built upon the Constitution hav-
ing a brand new content in the concept of the rule of law: it defined the change of the
regime as the “revolution of the rule of law”.

As contained in the relevant decision of the Constitutional Court:

“With the enactment of the constitutional amendment of 23 October 1989, in fact, a
new Constitution came into force which, with its declaration that "the Republic of Hun-
gary is an independent and democratic state governed by the rule of law,” conferred on
the State, its law and the political system a new quality, fundamentally different from
that of the previous regime. In the sense of constitutional law, this is the substance of the
political category of the change of regime”’. (...) The Constitution provides for the basic
institutions of the State governed by the rule of law and defines the human and civil
rights together with their basic guarantees.”

After the change of the regime in Hungary the faith in the rule of law had to be developed.
It was the historical duty of the Constitutional Court to make it clear: the new Constitution
requires absolute enforcement. As Laszlo Solyom refers to this work: “the Constitutional
Court has demonstrated that the law is setting limits for the politics, and it is a fundamental
difference compared to the previous regime, where the law was the tool of politics.”

2.2. We have to take into account that today there are generations who have not experi-
enced the inhumanity of dictatorships. On one hand, of course, historical experience is to
be handed over to new generations who have to take the responsibility of understanding and
learning the lessons that history warns us. On the other hand, however, we have to accept
that young people face other questions, they do not seek the answers to the questions of

4 Report on the rule of law - Adopted by the Venice Commission at its 86th plenary session (Venice, 25-26 March
2011, CDL-AD (2011)003rev, para 41.

5 Decision 11/1992. (I11. 5.) AB, ABH 1992, 77, 80.

6 Solyom, Laszlo, Az alkotmanybiraskodas kezdetei Magyarorszagon [The beginnings of constitutional justice
in Hungary], Osiris, Budapest, 2001, p 693.
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previous generations and actually this is not their task. They see new challenges that have to
be addressed in new circumstances. Of course, these challenges affect the whole society, but
in the case of new generations, there is a particularly high stake, determining the future, of
being able to give answers that reinforce our values and principles developed in the past.

Also the requirements of the rule of law have to be enforced in newer and newer cir-
cumstances. The questions of modern age set very serious challenges for the concept
of the rule of law even without dictatorships. However, the duty is nothing else but to
give responses of the rule of law to the questions of a changing world. Let me mention
some of the actual challenges faced by the rule of law, without providing an exhaustive
list. I intend to demonstrate that the practical implications of the solutions that advocate
stepping beyond the requirements of the rule of law in a certain sense can be regarded
as self-deceptions — and of course they question the commonly acknowledged values of
the principle of the rule of law (human dignity, autonomy, freedom).

3. URGING AN EFFECTIVE STATE

3.1. Today we see an urging need for the more effective functioning of the State. Those
who speak in the name of effectiveness often depict the requirements of the rule of law
as conditions that unjustifiably slow down the procedures and hinder the enforcement
of public interest. As experienced, constitutional judiciary is a particularly remarkable
point of conflict in the debate. In the eyes of those who argue for effectiveness, the Con-
stitutional Court uses sublime principles to hinder the concrete and necessary measures
and solutions to be applied by the government. According to a similar claim, the Con-
stitutional Court favours individual or minority interests in contrast with the majority
or public interests. These arguments are often accompanied with the incomprehension
— based on the majoritarian concept of democracy — of why the government, acting on
the basis of the will of millions of voters, should back off because of the position taken
by a few legal scholars (counter-majoritarian difficulty).”

With regard to the above concerns, first of all, it is worth “cleaning up” the argument
about the effectiveness of the State. On the one hand, the acceleration of the world’s
events and the strengthening of the idea of service-providing public administration lead
to raising justifiable expectations in the citizens for effective measures by the State. On
the other hand, governments use the argument of effectiveness to require a more barrier-
free implementation of their political intentions in the name of public interest.

3.2. Regarding the citizens’ expectations towards the State, they are, beyond doubt,
well founded. As regulations by the State penetrate extensively and deeply into the
everyday life of individuals, the swift and successful implementation of such measures

7 M. Bickel, Alexander: The Least Dangerous Branch, Yale University Press, New Haven and London. 1962, p.



becomes more and more important. It is true both for the legislation and the application
of the law. This need is also acknowledged by the Fundamental Law, stating in Article
XXIV that: “Everyone shall have the right to have their affairs handled impartially,
fairly and within a reasonable time by the authorities.”

However, this need of the citizens is not in conflict with the requirements of the rule
of law. First, all the criteria developed by the Constitutional Court on the basis of the
concept of the rule of law, are the preconditions of the reasonable, predictable and effec-
tive operation of the law. The clarity of norms, the time for preparation, predictability,
the transparency of the legislation and the application of the law etc. are all necessary
for the success of the enforcement of individual rights and the regulation of the society.
Secondly, the Constitutional Court handles the issue of the effective enforcement of the
legal system as a requirement under the rule of law, to be balanced with other constitu-
tional interests as well. It means that the guarantees protecting the individuals are not
of absolute nature. As explained in the Constitutional Court’s decision dealing with this
question: “Effectiveness, the interest in the swift completion of the case, and the re-
quirement of enforcing the rights of the persons involved in the procedure may become
conflicting each other. An unconstitutional situation may occur if the legal regulation
grants an imbalanced priority either for effectiveness or for the enforcement of the rights
of the persons addressed. Absolute priority of effectiveness may hinder the enforce-
ment of the rights of the persons under the procedure. However, providing unlimited
possibilities for enforcing the rights of the persons under the procedure would make it
impossible for those who initiated the procedure to enforce their rights.”

3.3. At the same time, one can conclude that real and long term effectiveness and pre-
dictability can only be granted by effectiveness embedded in the rule of law, in contrast
with effectiveness driven by the political interests of the moment. Accelerating the legis-
lation and the application of the law beyond a certain point shall become an end in itself,
actually making it impossible to resolve the problems effectively in the long run.

Speeding up the legislation to an extent that eliminates the substance of the neces-
sary consultations in the society and even in the Parliamentary debates, may not end
in lasting results in a pluralist democracy. The intentions of the government “forced
through” without the minimum accord of those who disagree with such decisions — by
way of their real participation in the relevant debate — can not be expected to be enforced
effectively in the future. Similarly: speeding up the application of the law to an extent
jeopardizing or violating the rights of the participants of the procedure would give up
any chance for a fair procedure, although it is not only an unquestionable human right
but also a sine qua non of the acceptance and the obeying of judicial decisions.

8 Decision 46/2003, (X. 16.) AB, ABH 2003, 488, 499.
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3.4. In contrast with the expectations of the citizens mentioned above, demanding the
barrier-free implementation of momentary political will is in fact unmatchable with
the principle of the rule of law. However, the past decades of constitutional judiciary
show that the Constitutional Court’s decisions very rarely prevent the government from
implementing its intentions. Indeed, the decisions made (forced) the legislator to find
constitutional solutions rather than giving up the original aims.

4. THE QUESTION OF THE ECONOMIC CRISIS

The problem of handling the economic crisis is a prominent challenge. In addition
to the general reasoning about effectiveness, in this case, there are other strong argu-
ments cited to support giving — when needed — a total empowerment for the government
to make the necessary measures without delay. Indeed, masses of citizens filled with
fear and the sense of defenselessness are understandably ready to accept the attractive
reasoning that under such extraordinary circumstances there is no place or time for re-
specting the usual requirements of the rule of law.

However, one should ask one more time: is it really the suspension — to some degree
— of the rule of law that can lead to any long-lasting solution? * This time again, let me
argue for paying respect to the requirements of the rule of law not only because of its
underlying values but also for practical reasons. The weakness of the institutional system
plays an important role in the development of proneness to crisis. The requirements of
the rule of law strengthen the institutional system as they make the functioning of the
system predictable. Just as the weakening of the institutional system is not caused by the
crisis, the way out of the crisis is not through passing over the criteria of the rule of law.
Evidently, getting out of the crisis depends basically on the success of reinforcing the
long-term functioning of the society, the economy and — connected to them — of the State.
Nevertheless, this can only be achieved by way of restoring trust in the operation of the
systems, through compliance with the commonly acknowledged and accepted laws of the
game. This is indeed what the rule of law is expecting from those who operate it.

A number of studies try to prove by the close examination of the most recent crisis as

9 Let me mention one example: a Study of the World Bank on the relationship between the economic develop-
ment and the legal institutions draws attention to the followings: Very strong arguments establish a basis that
a successful economy requires institutions of appropriate quality. On the other hand, certain institutions can
make it difficult for the government to enforce its economic policy. However, this can be beneficial for economic
development because it makes government commitments more credible. The Study mentions the Constitutional
Court as an example: an independent Constitutional Court may encourage foreign investments by its decisions
because it guarantees, for instance, the protection of right to property. But in time of economic crisis it can hinder
the introduction of rapid and crisis management measures. According to the Study, within the complex situation,
maintaining credibility is economically more profitable than flexibility.
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,contentMDK:23103355~me
nuPK:1989584~pagePK:210058~piPK:210062~theSitePK:1974062~isCURL:Y,00.html.



well as those of the past that the adherence to the rule of law is actually more important
during periods of economic crisis, both to restore short-term economic prosperity dur-
ing the crisis as well as for the long-term systemic impact. Adherence to the rule of law
is a necessary condition for long-term economic growth.!

5. SECURITY CHALLENGES OF A GLOBALIZING WORLD

The third challenge I would like to mention is the measures that can emerge as an-
swers to the security risks of the modern age, as they may pose a threat both on the for-
mal (procedural) and the material (‘fundamental rights’) requirements of the rule of law.
Of course it is the elementary interest of all societies to be able to guarantee the security
of its members and communities. It is also beyond doubt that the globalizing world can
make the States face security-related challenges never experienced before.

At the same time, again, this may not justify giving up requirements for the rule of
law in the name of the “fight” against “terrorism” or “organized crime”. “Using the war
on terror to circumvent constitution” is really a threat on our democracies, and on the
basic values of rule of law.

Terrorism is not a new phenomenon. Even before September 11 a dozen international
conventions and protocols had been adopted to prevent and suppress terrorist acts. How-
ever, a new phase began in this history with the attack on the Twin Towers, and the
global war on global terrorism was set in a different context after 9/11. This was wors-
ened by the terrorist attacks in Madrid in 2004 and in London in 2005.

The United States and most European countries reacted immediately to the tragic
events, and adopted legislations that tried to offer effective and immediate response to
the terrorist threat. The respective pieces of legislation include the USA PATRIOT Act
dated 26 October 2001 and the EU Council Framework Decision of 13 June 2002 on
combating terrorism (2002/475/JHA). The European measures embrace the EU-US Pas-
senger Name Record, the retention of call data by telephone companies, money launder-
ing directive to cover financing of terrorism, and the European Arrest Warrant.

The prompt response generated quite soon serious concerns and critics because of the
apparent restriction of fundamental freedoms. Moreover, some commentators and even
certain agents of the EU considered the balancing between war on terrorism and the
protection of fundamental rights as ‘mission impossible’. The respective investigations
proved that the war against terrorism has led to human rights violations in many coun-
tries. In some cases, governments have enacted new security laws that violate basic rights

10 Todd Zywicki, Upholding the Rule of Law, in Season and out of Season. Library of Law and Liberty. April 20, 2012.
http://www.libertylawsite.org/2012/04/20/upholding-the-rule-of-law-in-season-and-out-of-season/.
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and freedoms, or have denied terrorist suspects due process and the protection of law.!!

The Commission for Democracy through Law of the Council of Europe (Venice Commis-
sion) addressed more times in comprehensive studies, mostly on the request of the Parliamen-
tary Assembly and its organs, issues related to the legal consequences of terrorist threat.

In the opinion on the possible need for further development of the geneva conventions
adopted in 2003 the Commission recommended further reflection to consider whether any
additional instrument may be needed in the future to meet or anticipate the novel threats to
international peace and security. Any attempt in this respect must, however, take care not to
inadvertently undermine the existing level of protection under the international humanitar-
ian law as well as the international law of human rights (§ 87).

A very important consideration was formulated in the opinion regarding the rights
of the terrorists; it could be suggested that terrorists do not deserve any kind of legal
protection. Although this view has some understandable emotional appeal, the issue
must be considered in the light of fundamental rules of law and prudence. Every human
being, without exception, carries with him/her an inherent dignity. This has been recog-
nized by all states with constitutions under the rule of law, all humanitarian and human
rights treaties, and by all major religions. Rules and principles of such weight and force
should not be discarded in the shock of a moment.

The opinion on the protection of human rights in emergency situations (adopted in
2006) " stated that the democratic institutions are bound to take effective steps to fight
terrorism, even at the detriment of full enjoyment of human rights, while the human-
rights element of the rule of law requires that the rights of everyone, also of (alleged)
terrorists, should be respected within the limits of national and international standards.
It follows that the best way to fight those who threaten State security and public safety is
not primarily and in all situations to give more powers to the executive authorities and
restrict personal rights and freedoms, but to strengthen democracy and the rule of law,
which are precisely meant to protect the individual against arbitrary and disproportionate
restrictions of his human rights and freedoms by the authorities.

In the era of “global terrorism” it has been put to debate whether fundamental human

11 A Human Rights Watch Briefing Paper for the 59th Session of the United Nations Commission on Human
Rights (March 25, 2003)"" pointed out some important features of the problem.

First, it rightly warned that “the human rights framework is not soft on terrorism. It acknowledges that states must
sometimes take exceptional measures to ensure public security.”

Second, some fundamental human rights and freedoms cannot be suspended or derogated even in emergency
situations, such as the right to life or the right to freedom of thought, conscience, and religion.

Third, the restrictions must be exceptional and temporary in nature, and non-discriminatory.

In the Name of Counter-Terrorism: Human Rights Abuses Worldwide: A Human Rights Watch Briefing Paper for
the 59" Session of the United Nations Commission on Human Rights (March 25, 2003) p. 3.

12 CDL-AD(2003)018
13 CDL-AD(2006)015



rights or the extent of possible derogations from them should be reinterpreted. Recent
decisions by several domestic courts in Europe and beyond, however, have confirmed
that the existing rights and standards are, in principle, appropriate for the current situa-
tion of the fight against global terror. (§§ 28-30).

The opinion on the international legal obligations of council of europe member
states in respect of secret detention facilities and inter-state transport of prisoners
was adopted in 2006 *. The opinion pointed out among others that so-called incommu-
nicado detention, that is detention without the possibility of contacting one’s lawyer and
of applying to a court, is clearly not “in accordance with a procedure prescribed by law”
of any of the member States of the Council of Europe, if alone because the detention is
not subject to judicial review.

The opinion drew as main conclusion that Council of Europe member States are under an
obligation to fight terrorism, but in doing so they must safeguard human rights (§§ 154-157).

It is worth thinking over both in the case of managing crises and of providing security
what is in fact at the stake and what is in peril when the society is ready to accept solu-
tions outside the rule of law in the name of “public interest”, “urging societal-economic
needs” or in many cases with reference to “justice” itself. Let me make a sharp distinc-
tion for a moment: outside the rule of law there is nothing else but manifestations of
dictatorship and the arbitrary exercising of power. If we refuse them in the name of
our human rights, our freedom and our dignity, then we can only achieve a predictable,
sound and effective State on the basis of sticking to the requirements of the rule of law.!®
These requirements (and only these requirements) set the sample that gives a form to
the steps of the society respecting the creativity of individuals and of the community,
and therefore, in the long run, leading to a more effective operation. It would be a self-

deception to think that it’s worth stepping on a slippery slope.
6. THE CAUSE OF THE CRITICISM OF THE RULE OF LAW AND THE TASK

I presented here three of the challenges and in all the three cases I argued for main-
taining the requirements of the rule of law, as indeed they can be the source of real long-
term solutions. Now it can be justified to ask me why certain standards of the rule of
law are blamed by so many people with regard to the emergence and the solution of the
problems of the society. The answer is surely connected to the elemental truth that the
rule of law cannot defend itself if its institutions operate poorly. In other words: the rule

14 CDL-AD(2006)009.

15 Built on a cross-sectional, time-series data analysis of 131 countries during the period from 1984 to 2004, a
study found that maintaining a sound rule of law notably reduces the likelihood of any type of terrorist events.
In short, the rule of law instantiated in democratic institutions provides a formidable bulwark against terrorism.
Seung-Whan Choi, Fighting Terrorism through the Rule of Law? The Journal of Conflict Resolution. December
2010 54: 940-966.
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of law is not destined to success - its success depends on the ones who operate it. Only
the stable operation of the institutions of the rule of law — meeting the expectations — can
justify the whole of the system. Weakening the trust in the institutions and skepticism
regarding their operation would undermine the rule of law and it can become a soil feed-
ing attempts to create a totalitarian system.

Undoubtedly, the establishment of institutions in the course of the “revolution of the rule
of law” at the time of changing the regime was not always followed by a stable operation of
such institutions. Many times life provided bitter evidences supporting the Constitutional
Court’s quoted “warning”: the rule of law is a programme, the implementing of which re-
quires constant efforts. The success of such efforts depends on many cultural conditions.
The most important of these conditions is whether there are enough people who are really
committed to the idea of the rule of law. This is the big question and the duty of our future.

PE3IOME

BCTaTBe paccMaTpUBAalOTCs COBPEMECHHEIC BBI3OBBHI OOCCIICUCHHSI BEPXOBCHCTBA
npaBa. ABTOp OTMEUaeT, UTO COrNIacCHO BeHrepckoMy OcHoBHOMY 3akoHy Ben-
TpHsl SIBISETCS HE3aBUCUMBIM IPABOBBIM I'OCYIaPCTBOM. JTO TOJIOKEHUE SIBISCTCS HE
MIPOCTO OMUCATETBHBIM, NEKIapaTUBHBIM, HO 00JIaIaeT TaKkKe M 00s3bIBAIONICH (TIpe-
nuceiBaromieid) HopmaTuBHoU cuioil. CornacHo no3unuu Koncrtutyuuonnoro Cyna
BEPXOBEHCTBO IIpaBa - 3TO OOJIbIIIE, YeM YCTAHOBIEHUE (DAKTUYECKOTO COCTOSTHUS Jes-
TEJIBHOCTHU TOCYJapCTBa; OHO UMEET TAK)Ke U MPOrpaMMHBIN XapakTep.

B cTarbe 06cyk1at0TCsl BOIPOCH OTHOCUTEIBHO 3HAUEHUSI BEPXOBEHCTBA MPaBa AJIs
PasHBIX MOKOJICHUH, yKa3blBas HA B3aUMOCBSI3b MEXAY OOCYXJaeMbIM MOHATHEM U
CMEHOH pexnMa, KoTopast 0bu1a onpenenena KoncrurynuonuasiM Cynom Benrpun xak
“peBOITIOIMST BEPXOBEHCTBA MIpaBa’.

ABTOp TaKk)Xe OTMEUAeT, YTO peasibHOM 1 T0ATOCPOUHOH 3P HEKTHBHOCTH U MPEACKa-
3yeMOCTH MOXKHO JOCTHYb TOJBKO MOCPENCTBOM (D(EKTUBHOCTH B Chepe BEepXOBEH-
CTBa Mpasa, a He 3 (PeKkTUBHOCTH, 00YCIOBIEHHON CYIECTBYOIMMU B ONPEICICHHBIN
MEPHO/] MOTUTUISCKUMHU HHTEPECAMHU.

B craTpe Taxxke 00cykIaeTCs BOIIPOC B3aMMOCBSI3H 9KOHOMHUECKOTO KPH3HCa U Bep-
XOBCHCTBA IPaBa M JIENIACTCS 3aKII0UYCHUE, YTO COONIIOJCHNE BEPXOBCHCTBA IIPaBa SIB-
JseTCs HEOOXOAMMOHN MPEATIOCHIIKOHN NIl JOITOCPOYHOTO SKOHOMUYECKOTO POCTA.

T'oBops 0 BBI30Bax obOecriedyeHns Oe30MacHOCTH B TII00aTU3UPYOLIEMCS MUPE, aBTOP
OTMEYaeT, 4TO OTKAa3 OT MPEAbSIBISEMbIX IPUHIIMIIOM BEPXOBEHCTBA MpaBa TpedoBa-



HUU [TOJT TPEIIOTOM “00phOBI” IPOTHB ““TEPPOPU3MA’ HITH “OpraHU30BAHHOMN MPECTYTI-
HOCTH~ HE MOXET OBbITh onpaBAaHHBIM. “‘Mcmnonb3oBaHue mpensora 60pbObl MPOTUB
Teppopu3Ma Jis onpaBaanus HecoOnwoaenusi KoHcTuTynuun” SBisieTcs 1eHCTBUTEb-
HOW yIpo30i HalllUM JIEMOKPATUAM U OCHOBHBIM 1LIEHHOCTSIM BEPXOBEHCTBA IIPaBa.

00001mas BBIIIECKA3aHHOE, aBTOP OTMEYAeT, YTO YCIIeX BEPXOBEHCTBA IpaBa HE
MPEOIPEICIICH, a 3aBUCUT OT TEX, KTO MPETBOPSET €ro B KU3Hb. TONBKO CTAOMIHLHOE
(YyHKIIMOHMPOBAHHWE WHCTUTYTOB BEPXOBEHCTBA MpaBa MOXKET CBUJCTEIBCTBOBATH O
HOPMAaJIBHON JIeSITETBHOCTH CHCTEMBl. YMEHBIIICHHUE JOBEPHUS K TUM WHCTUTYTaM U
CKENTHUIIU3M B OTHOLIEHUH UX pPEan3allid MOXKET MOAOPBAaTh BEPXOBEHCTBO IMpaBa U
CTaTh MOYBOM JJIsI OMBITOK CO3/IaHMSI TOTAJUTAapHOW cucTeMbl. Miess BepXoBEeHCTBA
npaBa MMeEeT MPOTrPaMMHBIN XapaKTep, U €€ OCYIIECTBICHHE TPeOyeT MOCTOSHHBIX
YCHJTMH, YCIIEX KOTOPBIX 3aBUCHT OT MHOXKECTBA KYJIBTYPHBIX 00CcTOsATeNIbCTB. Hanbo-
JIee BaXKHBIM M3 HUX SBJISICTCS TO, €CTh JIHU JJOCTATOYHOE YHCJIO JIFOJICH, JEHCTBUTEIILHO
TIPUBEP)KEHHBIX HJIe€ BEPXOBEHCTBA MpaBa. VIMEHHO 3TO SIBISETCS Ba)KHEHIIEH Tpo-
0J1eMOi1 1 00s13aHHOCTBIO, KOTOPAasi Oy/IeT CTOSATH Mepe/] HaMH B OyayIiemM.

ZUSAMMENFASSUNG

m Beitrag werden die modernen Herausforderungen der Sicherstellung des Vor-

rangs des Rechts erdrtert. Der Verfasser bemerkt, dass Ungarn nach seinem Grund-
gesetz ein unabhéngiger Rechtsstaat ist. Dies ist nicht lediglich ein beschreibender, de-
klarativer Satz, sondern er besitzt ebenfalls eine verbindliche normative Kraft. Nach
der Auffassung des Verfassungsgerichts ist der Vorrang des Rechts mehr als nur die
Feststellung des faktischen Zustands der Tétigkeit des Staates; der Vorrang des Rechts
hat auch einen programmatischen Charakter.

Im Aufsatz werden Fragen der Bedeutung des Vorrangs des Rechts fiir verschiedene
Generationen erortert, wobei auf den Zusammenhang zwischen dem erdrterten Begriff
und dem Regimewechsel, den Ungarns Verfassungsgericht als eine “Revolution des
Vorrangs des Rechts” bezeichnet hat.

Der Verfasser hebt hervor, dass eine reale und langfristige Effizienz und Vorherseh-
barkeit nur durch eine Effizienz im Bereich des Vorrangs des Rechts und nicht durch
die Effizienz zu erreichen ist, welche durch die im betreffenden Zeitraum bestehenden
politischen Interessen bedingt ist.

Im Beitrag wird ebenfalls die Frage des Zusammenhangs zwischen der Wirtschafts-
krise und dem Vorrang des Rechts behandelt und der Schluss gezogen, dass die Sicher-

THE RULE OF LAW AS A UNIVERSAL PRINCIPLE OF CONSTITUTIONAL DEVELOPMENT IN A DEMOCRATIC SOCIETY

247



Péter PACZOLAY

248

stellung des Vorrangs des Rechts eine unumgéngliche Voraussetzung fiir ein langfristi-
ges Wirtschaftswachstum ist.

Hinsichtlich der Herausforderungen der Gewahrleistung der Sicherheit in der globa-
lisierten Welt fithrt der Verfasser aus, dass die Aufgabe der Anforderungen, die das
Prinzip des Vorrangs des Rechts erhebt, unter dem Vorwand der “Bekdmpfung des Ter-
rorismus oder der organisierten Kriminalitdt” nicht gerechtfertigt werden kann. Die
Ausnutzung des Vorwands der Bekdmpfung des Terrorismus fiir Rechtfertigung der
Nichteinhaltung der Verfassung stellt eine reale Gefahr fiir unsere Demokratien und
Grundwerte des Vorrangs des Rechts dar.

Das oben Dargelegte zusammenfassend hebt der Verfasser hervor, dass die Durch-
setzung des Vorrangs des Rechts nicht vorbestimmt ist, sondern von denen abhingt,
die ihn in die Wirklichkeit umsetzen. Nur ein stabiles Funktionieren der Institute des
Vorrangs des Rechts kann davon zeugen, dass das System normal funktioniert. Vermin-
dertes Vertrauen in diese Institute und Skepsis beziiglich ihrer Realisierung kann den
Vorrang des Rechts untergraben und den Boden fiir Versuche ebnen, ein totalitéres Sys-
tem zu errichten. Die Idee des Vorrangs des Rechts hat einen Programmcharakter und
ihre Verwirklichung erfordert standige Anstrengungen, deren Erfolg von einer Vielzahl
kultureller Faktoren abhingt. Der wichtigste von diesen betrifft die Frage, ob es genug
Menschen gibt, die sich in der Tat zur Idee des Vorrangs des Rechts bekennen. Gerade
das ist unsere wichtigste Aufgabe und Pflicht, die vor uns in der Zukunft stehen wird.

RESUME

"article porte sur les défis contemporains de la garantie de primauté du droit.Confor-

mément & sa Loi fondamentale, la Hongrie est un Etat indépendant de droit. Cette
disposition n’est pas seulement descriptive et déclarative, elle a une force prescriptive et
normative. Selon la Cour constitutionnelle, la primauté du droit, au-dela de la constatation
de I’état du fonctionnement étatique, a un caractére de programme.

Larticle aborde les questions relatives a la primauté du droit pour les différentes généra-
tions, en indiquant la relation entre la notion discutée et le changement du régime défini par
la Cour constitutionnelle de la Hongrie comme la «révolution de la primauté du droit.

L’auteur remarque que la réelle et durable efficacité, ainsi que la prévisibilité peuvent
étre atteintes par l'efficacité dans le domaine de la primauté du droit, et pas par I’effica-
cité conduite par les intéréts politiques d’une période définie.

Examinant le lien entre la crise économique et la primauté du droit, ’auteur tire la



conclusion que le respect de la primauté du droit est une condition nécessaire a la crois-
sance économique durable.

Faisant face aux défis de la mondialisation, I'auteur rappelle que 1’abandon des exi-
gences de la primauté du droit au nom de la «lutte» contre le «terrorisme» ou le «crime
organisé» ne peut étre justifié. «L’utilisation du prétexte de la lutte contre le terrorisme
dans le but de couvrir le non respect de la constitution» c’est la vraie menace pour nos
démocraties et pour les valeurs fondamentales de la primauté du droit.

Résumant le susmentionné, I’auteur remarque que le succes n’est pas préétabli en ce
qui concerne la primauté du droit, ce succeés dépend de ceux qui mettent en ceuvre la-
dite primauté de droit. Seul le fonctionnement stable des institutions de la primauté du
droit peut prouver le bon fonctionnement de I'ensemble du systéme. L’affaiblissement
de la confiance pour ces institutions et le scepticisme envers leur action peuvent porter
atteinte a la primauté du droit et préparer le terrain pour les tentatives de création de sys-
téme totalitaire. La primauté du droit est un programme et sa mise en ceuvre exige des
efforts constants dont le succés dépend de nombreuses circonstances culturelles dont
la plus importante est le nombre d’adeptes de I'idée de la primauté du droit. La grande
question et le devoir de notre avenir consiste en cela.
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Introductory Remarks

GENESIS AND EVOLUTION OF THE RULE OF LAW-FROM ANTIQUITY
TO THE US CONSTITUTION

Contemporary democratic, law governed nation state, conforming to the concepts of
the liberal and of the welfare state, is an outcome of centuries lasting evolution.

Modern constitutionalism uses a vast array of terms' when expressing the idea that
in a constitutional democracy all legal persons, including state authorities and officials,
when performing governance should be bound by the law.? The rule of law is a sine qua
non prerequisite to democratic and responsible government limited by the constitution
within the modern nation state, on one side, and to the supranational governance within
the integrated states and multilevel constitutional pluralism in Europe.

Within the comparative law context, legal terminological notions reflect conceptually
two basic variations of the principle—the law governed state and the rule of law. Those
two might be identical to the layman, but scholars, committed to researching this area,
usually consider the differences in their meaning.

1 The term law governed state is the closest equivalent of the German notion of Rechtsstaadt, respectively of the
French concept of etat de droit and the English expressions state bound by the law, state under law, legal state,
which are used in the translations of European constitutions, but remain unknown to British and American law-
yers. Just the opposite, the rule of law has a relatively precise meaning in the common law systems, but in the conti-
nental civil law families it is translated sometimes as governance of law, and also, although incorrectly, governance
of the laws or through the law. Leaving aside the various trends in the doctrine, attributing different meanings to
the notions, it is worth noting that terminology should be clarified and unified for the sake of clarity.

2 Referred to the constitution as an institutionalized political power constraint one of the best liberal definitions
emphasizing the constitutions role as frame of government was offered in the second half of the 19 century in the
US by John Potter Stockton “ The constitutions are chains with which men bind themselves in heir sane moments
that they may not die by a suicidal hand in the day of their frenzy.”, J.E.Finn, Constitutions in Crisis, Oxford
University Press, 1991, 5.
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The common connotation of the principle, regardless of its modifications, is the uni-
versal and equal binding force of the law for all physical and legal persons when exercis-
ing state governance or implementing fundamental human rights. But the terminologi-
cal difference might be misleading. In the law governed state, the state is bound by the
law, which it creates and implements itself through the state authorities. The rule of law
requires equal compliance with legal norms by all legal entities, natural persons and the
state itself, within its boundaries. If we, however, assume that, by virtue of state sover-
eignty, the law has primacy in the system of social control, we will see that in the law
governed state the requirement for all legal subjects are universally and equally bound
by the law is a result of the implementation of the constitutional principle. That is why,
regarding practical implications, it is not easy to draw the precise line demarcating dif-
ferences between the law governed state and the rule of law.?

Within the context of the main legal families, there is no doubt that, in terms of time
and space, the genesis and evolution of the law governed state cannot be identified with
the rule of law and vice versa.

The principle of the rule of law emerged and is predominant in the Anglo—Saxon
common law legal family, while the nation state constitutions, belonging to the conti-
nental or civil law family, primarily use the notion of the law governed state. Within the
context of the contemporary constitutional pluralism rule of law is the sole possibility
for the supranational level of constitutionalism for the EU is not and probably will never
become a supranational state entity but union of states, while both options of the law
governed state or rule of law can be used for within the nation state.

While the rule of law emerged much earlier in human civilization, while the law gov-
erned state as a principle was established after the revolutions, which led to the advent
of the first written constitutions in Europe. Going back to the antiquity, long before
the forming of the contemporary legal families, roots of the rule of law concept can be
traced while law governed state, as a legal construct is unknown to the ancient Greek
and Roman law systems.

At different stages of the civilization process thinkers have coined and political prac-
tice though in a mosaic, sporadic and discontinuous manner has introduced elements of
the principle of the rule of law. The idea, having different interpretations by different au-
thors, about the primary rule of nature, God given law or the common sense, binding the
bearers of state power in the process of government, runs like a thin red line throughout
the concept of the rule of law.

3 There are also other differences in literature. Theoretically, it is sustained that the rule of law is based upon
the correlation between the independence and the dependence of the law upon the state, while the law governed
state is a symbiosis between the state and the law. In the understanding of C. de Malberg the French version of
the law governed state is expressed by the recognition of fundamental rights, which limit the state power, or the
constitutional state as a guarantor of fundamental rights, see M.Rosenfeld, The Rule of Law and the Legitimacy
of Constitutional Democracy, in Sothern California Law Review, v.74, 2001,1307-1351, 1319, 1332.



The reference in the ancient and medieval legal systems to a law of a supreme order
was used as basis of the law, created by those in power, and, at the same time, as a moral
authority, requiring from citizens of Greece and Rome or the subjects of the king obedi-
ence to the democratic republican rule or the monarchy. Even in pre—modern societies
or under despotic forms of government the successful law enforcement and effective
governance did not depend on the use or the threat to use coercion, being a legitimate
prerogative of the state only, but on the morals and the justification of the state action.
Therefore, we can see the prototype of the modern notion of the rule of law in ancient
and medieval times, where it was related to a supreme and irrevocable law, God’s will,
moral or reason, which justify the established legal system and mark the top of its hier-
archy of the legal rules.* The compliance of the legal order and the political system with
the natural law began to be seen as the main source of the principle of the rule of law
during the age of the Enlightenment.

The roots of legality can be traced back to the development of the law itself in ancient
and medieval times, when under the sovereignty of monarchy the theory and practice held
that the law developed when each king added on to the legislation of his predecessors.’
In the Anglo-Saxon family, the laws acquired supremacy also by conforming to the re-
quirement for compliance with the Magna Carta.® This was centuries before Sir E. Coke
proclaimed in 1610 in the Bonham case the principle that common law was superior and
should be complied with as a prerequisite for validity of all legal acts.’

The first ideas about the rule of law could be traced back to the antiquity and polis
democracy in the ancient Greece. Aristotle relates the rule of law to justice, equality,
and governance, based on order. According to the author of Politics it is not fair for
someone to rule more than he submits, but it is fair to govern, based on order. That is
already law—the order is actually a law. Therefore, it is more preferable to have a rule
of law than to have a rule by one of the citizens, whoever he/she might be, and, for the
same reason, even if it is better to be ruled by several people, they should be appointed
keepers and servants of the laws—certain governing positions should be in place, but it is

4See “The Higher Law” background of American Constitutional Law, Corwin on the Constitution, ed. R.Loss,
1981, Cornell Univ. Press, 79—140 as basis of the American constitutional law; the study of the primary forms of
legitimacy during pre—modern times and absolutism is related to the doctrine of state interests, see F. Meinecke,
Machiavelism, The Doctrine of Raison d’Etat and its Place in Modern History, London, 1998]; C. C. J. Friedrich,
Constitutional Reason of State, Providence, 1957, 4 —5.

5 H.J. Berman, Law and Revolution, The Formation of Western Legal Tradition, Harvard, 1983, 536—537.

6 In 1368 the 42th law of Edward III stipulated that the Magna Carta “is applied and observed in all cases; and
when there are other acts, which contradict it, the latter are deemed non—existent.” A.E.Dick Howard, The Road
from Runnymede, Magna Carta and Constitutionalism in America, Charlottesville, 1968, 9; During the reign of
the Tudors the Magna Carta was not applied and the king did not strive towards compliance of his acts with it, see
Idem, Magna Carta, Text and Commentary, Univ. Press of Virginia, 1999, 25.

7 See Bonham case of 1610, M. Cappelletti and W. Cohen, Comparative Constitutional Law, Charlottesville, 1979,
9-10.
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deemed unfair for one person to rule, if all people are equal.® The ancient scholars found
the primary source of legality and the rule of law in the idea of isonomia, which in the
Ancient Greece denoted the legal equality. Moreover, equality not only chronologically
proceeded, but was also an instrumental and pre—requisite to the functioning of ancient
democracy. In the republican period of Ancient Rome Cicero held that the observance of
the laws was a pre—requisite to freedom, and that the laws should be drafted, using gen-
eral rules and judges should apply the laws in deciding the cases and not create them.

In the beginning of the 9" century the municipal body of local governance in Paris has
formulated the relationship between the king’s and God’s power from one side and the
laws, on the other, by the principle that “any order, reaching outside the scope of power
of the ruler, is null and void for his subjects and cannot bind them to obey.”

In his legal doctrine, St. Thomas Aquinas proposed a set of requirements, which the
legal norms, created by the state, should meet in order to be in compliance with natural
law. They should reflect the common interest, justice, seen primarily as proportionate
equality. Legal acts when issued by the legislature within the limits of its competence and
should be promulgated should be valid, so that all legal subjects know all of them.'

The landmark legal act of the Anglo—Saxon legal family—the Magna Carta Liber-
tatum of 1215, proclaimed in several provisions the command to observe the law, by
limiting King’s prerogative concerning certain privileges of the gentry and later during
the English revolution in the 16 c. to the laymen.

The renowned legal authority Bracton noted in the 13™ century that the king cannot
obey any man, but was bound by God’s rule and the laws, because the law created and
upheld the rule of the monarch.!

Within the context of reining absolutism, even before the English revolution lawyers
and philosophers upheld the ideas of the rule of law as skeleton, holding the justice
factor in the administration of justice, and the parliament was seen as the main and su-
preme court, able to curb the unlimited power of the monarch.!

Sir Edward Coke contributed to the evolving views about the rule of law, adding
to that the supremacy of common law, the independence of magistrates when ad-

8 Apuctoren, [lonutuka, Codus, 1995, Chapter 16, 1287a, 95.
9 O.Girke, Political Theories of Middle Age, Cambridge, 1958, 35.

10 F.Neumann,The Rule of Law, Heidelberg, 1986, 54; 1 cannot help to bring here a real story which sounds like
a joke. Before couple of decades a Polish colleague—compativist visited North Corea. On the border he was told
by the border police officer that the national legal system consists of 3 categories of legal provisions. The first
layer being all that are universally known, the second group which is familiar only to public and party officials
higher than certain rank and the third group of rules stem from the will of the ruler . When my colleague asked
how the second and last group of rules is enforced when their content is unknown the officer explained that each
time when the real situation concerns regulation by these categories of rules he has to give a telephone call to the
superior in command who delivers the rule related to the concrete case.

11 Bracton, On the Laws and Customs of England, ed. by S.Thorne, Cambridge, Massachusetts, vol.II, 33.
12 G. de Q.Walker, The Rule of Law, Melbourne Univ. Press, 1988, 96—103.



ministering justice and the equality before the law."

In the age of revolutions, the rule of law and the equality before the law led to the cre-
ation of institutional and procedural guarantees against absolute power and arbitrariness
in the first written constitutions. Liberalism saw in the rule of law a universal tool for
“taming” the state power to defend freedom.

During the English revolution, J. Harrington enriched the idea of the rule of law in his
work Oceania.*

Going back to the time, when the state constitutions in North America were drafted just
before the Declaration of Independence was adopted by the Continental Congress in 1776,
J. Adams saw the rule of law as a criterion to determine the form of government. The re-
public, he wrote, is a state, where government is carried according to the law, in contrast
to the arbitrariness of monarchy, which is not an empire of law, but a personal regime.'

LAW GOVERNED STATE-EVOLUTION AND SUBSTANCE
EARLY LAW GOVERNED STATE

In Germany, the principle of the law—governed state emerged as an antipode of the
police state. According to I. Kant understanding, civil liberty balanced state power and
derived from the laws. In his concept for a law, governed state 1. Kant included “the
supreme measure of coordination between state structure and legal principles, to which
reason binds us to strive through a categorical imperative.”'®

The German doctrine of the Rechtsstaat was created by R. von Mohl in the first half of
the 19" century' . Initially, the idea was based upon Kantian liberalism alone, but later it
was developed as a principle, having its own substantive and procedural aspects. Thus,
several basic forms emerge in the development of the law—governed state in the last two

13 Ibid., 104 — 119.
14 The Political Works of James Harrington, Cambridge,1977, 161.

15 J.Adams reproduced the phrasing of J.Harrington, who took this expression from Aristotle: “Government of
laws and not of men.”, see J.Adams, Thoughts on Government, April 1776, Papers v., 4 , 87, http://press—pubs.
uchicago.edu/founders/documents/, v.1 ch4s5.html.

16 M.KanT, Metadusuka HpaBoB, YueHue o npase, Cou. T. 4, gacTth 2, MockBa, 1965, 240.

Not only this founding idea, but the whole system of concepts of I. Kant is based on the government being bound by
the law to guarantee civil freedom. Thus the state is an association of people, based on laws and justice. Each law
governed state is based on three principles—the freedom of each member of society as a human being, the equality of
each person to the others as a legal subject and the independence of each member of the state as a citizen. Citizens
take part in the creation of the laws directly or through representatives in order to submit voluntarily to the law,
which they have created themselves, see R.Grote, Rule of Law, Rechtsstaat and “Etat de Droit” in Constitutionalism,
Universalism and Democracy—a Comparative Analysis, ed. C.Starck, Nomos, Baden—Baden 1999, 269-365.

17 The expression was first used by C.Th.Welker in 1813 and R. von Mohl developed the idea in 1829; Regarding
the history and development of the notion, see E.—~W.Bockenforde, State, Society and Liberty, Studies in Politi-
cal Theory and Constitutional Law, Berg, Oxford, 1991, 47-70; O. Kirchheimer, The Rechtsstaat as Magic Wall,
in Politics, Law and Social Change, Selected Essays of O Kirchheimer, Columbia Univ. Press, New York, 1969,
429-452; R. Grote, Rule of Law, Rechtsstaat, and “Etat de droit”, in Constitutionalism, Universalism and Democ-
racy —a comparative analysis, ed. C. Starck, Nomos, 1999, 269-306; J-Y. Morin, The Rule of Law and Rechtsstaat
Concept: A Comparison, in Federalism — in — the — Making, ed. by E. Mc Winney, J. Zaslove, W. Wolf, Kluwer,
1992, 60-85.
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centuries. The substantive (material) law governed state, which was transformed from a
liberal state in the 19" century to a welfare state in 20" and 21" century. The formal law
governed state and the rule of law in its formal meaning may be positive or negative.

At the time of their emergence, the main postulates of the doctrine were related to the
liberal tradition. The principle of the law—governed state was distinguished from the
form of government. The state was based on reason, collective will and the government
functions were limited to the protection of freedom, security and property and even the
determination of political goals and the use of coercion were directed towards lifting the
barriers before the accomplishment and independence of the individual. In its substan-
tive and procedural aspects, the Rechtsstaat covered the standards for legitimacy and
legality. The notion of Rechtsstaat was affirmed as an antipode of dictatorship and des-
potic rule by including values such as equality before the law and human rights, which
were protected against government encroachments upon freedom, as well as governance
and self-governance in compliance with the law in the sense, used in liberal theories.'®

In the second half of the 19th century, the concept of the formal law governed state
evolved within the framework of the conservative theory of the Rechtsstaat. The prin-
ciple of the law—governed state was limited to a formal concept and the value neutral
approach towards the state and the legal system only led to the supremacy of the acts of
Parliament, which were to be observed by the bodies of the executive. The severance of
the ties between legitimacy and legality reached its completion in the classic definition
of F.J. Stahl, according to which the Rechtsstaat did not realize moral ideals and did not
express the nature of state functions and governance, but only the means, method and
nature of their implementation.'” However, value neutral rule of law might be used by an
arbitrary government to shield despotism with the law.

The conservative interpretation of the principle has two inevitable consequences:

O guaranteeing the legality of the executive action, bound by common and rational
law, makes the interference of the state in the sphere of personal freedom and property
predictable and measurable;

[ independence from the aims, values, and forms of the state.?

When assessing the formal notion of the law governed state, we should not overlook the

18 For the contributions of L.von Stein, O. Mayer and other liberals, supporting the principle, see Bockenforde,
op. cit., 52-58.

19 According to the definition of F.J.Stahl “the state should be governed by law. It should outline the limits of state
action, as well as the sphere of freedom of citizens and should, forcefully, apply the moral ideals, but not more
widely than what is established in the law. This is the concept of the law governed state, but not in the sense that
the state governs the legal order without administrative goals and only protects the rights of the individual. This

does not mean at all an aim or substance of the state, it only determines its type and character.” F.J. Stahl, Rechts
und Staatslehre, Bd. 11, 2 Hafte, 1856, 137.

20 See F. Neumann, The Rule of Law, Political Theory and the Legal System in Modern Society, Berg, 1986,
182-183.



fact that the principle remains an antipode of the police state, but also of radical democracy,
supported by the followers of J. J. Rousseau—M. Robespierre, J.P. Marat, and Saint—Just in
the practice of the Jacobean Convent during the Great French Revolution. It is worth ac-
knowledging that a century before the revolution in France and 3 years after J. Bodin sov-
ereignty doctrine popular sovereignty principle was eloquently restated by G .Buchanan in
a much more tempered manner for it was balanced with the rule of law principle.*!

The principle of the formal law governed state was further developed and enriched by
R. von Gneist. The law governed state means governance in accordance with the laws,
adopted pursuant to the prescribed legal procedure and putting limits to the executive
and the judiciary, as well as unity of governance and self—governance in implement-
ing state tasks. The main contribution of R. von Gneist has been the justification of
administrative justice, which exercises control over state authorities, bound by the law.
In the sphere of civil liberties everybody should be fully aware of their obligations, no
citizen should bear more burden than his/her fellow citizens and private law should
continuously and energetically protect the individual and the property in all spheres.
Governance realizes the negative formal law governed state by preserving public order,
guaranteeing personal freedom and ensuring equal access to public services to citizens,
complying with the conditions, set by law.?? In the second half of the 19t century within
the framework of the formal law, governed state there emerged the understanding about
the liability of the state and state authorities for any guilty infringement of the law
against the fundamental rights of citizens.

The practical implications of the conservative notion of the formal law governed state
are related to upholding legality, but the disregard towards the substantive conditions,
which the law should meet, limits the content of the principle to the procedure for adop-
tion, observance and application of the laws, regardless of their content. In addition, what
is even more important, the separation of legality from legitimacy justifies different forms
of infringement upon legality itself and sometimes encroachments upon human rights.>

The formal concept of the rule of law is nowadays supported by most representatives
of legal positivism. According to J. Raz, the main task of the principle is to guarantee
legal security in the actions of the state and other legal subjects, which can plan their
activities, as long as the observance of laws increases the predictability of the results
expected. Thus, the principle of the rule of law has a negative function, since it pro-

21 G. Buchanan, The Powers of the Crown in Scotland, Austin, 1949.
22 R.Gneist, Der Rechtsstaat und die Verwaltungsgerichte in Deutschland, Berlin, 1879, 24-25.

23 Theoretically, the primacy of legitimacy over legality is possible, based on the legal normativism of H.Kelsen
and the political decesionism of C.Schmitt, although during Nazi rule he sustained that the appointment of a Nazi
or a Communist Chancellor was illegitimate and contradicted Weimar constitution, C. Schmitt, Legalitat und
Legitimitat, Berlin, 1968, 61; H. Kelsen, General Theory of Law and State, Harvard, 1945, 117.
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tects citizens from the arbitrariness of despotic power.?* According to J. Raz, the formal
content of the principle pre—supposes characteristics of the law, through which it can
effectively determine the conduct of legal subjects. Legal acts should not be retroactive,
they should be clear, relatively stable and created in furtherance to sustainable, open
and common procedural rules. At the same time, the enforcement of legal norms should
not deprive the law of its ability to determine the conduct of legal subjects through
deformations in the application of the law. Above all things, these features of the law
relate to the independence and the impartiality of the judiciary, accessibility of legal
protection to curb the violation of the law through the discretion of the institutions,
administrating justice.” In this way, the formal law governed state and the formal rule
of law concentrate upon procedural requirements, prescribed in the laws and the means
for enforcement, thus isolating legal acts from social values and principles. The formal
meaning of the principle has been limited to guaranteeing of legality, legal security and
the reasonable expectations of legal subjects, but has ignored the problem of legitimacy
in the context of the law—governed state.?®

TYPES OF LAW GOVERNED STATE

The debate in Weimar Germany added new dimensions to the nature of the law—
governed state.

From the standpoint of legal normativism, H. Kelsen challenged the meaning of the
notion of the law—governed state since every state represented a legal order and was
based on the law. Every state, according to him and his followers, was governed by
law, thus the use of the notion law governed state was a redundancy. The formaliza-
tion of the notion and the approach of H. Kelsen, shared by H. Lasky in Great Britain,
leads to the compatibility of the principle with all forms and types of state, including
totalitarianism. That is how a conclusion is reached once again that the formal law
governed state may justify despotism, when tyrannical power turns arbitrariness into
law using value free approach to the rule of law. The formal law governed state gives
a legal form to the implementation of the sovereign power, given that the government
itself has submitted to the requirement to observe the law it has created. Sovereign
power limits itself by the law, but the law is an expression of the power, not limited
by democratic values and principles. Thus, the law—governed state legitimizes itself
only through sovereignty, while despotic power, creating law, is not able to create

24 M.L.F. Esteban, The Rule of Law in the European Constitution, Kluwer, 1999, 92.

25 J.Raz, The Rule of Law and its Virtue, Law Quarterly Review, N 93, 1977, 196; for the differentiation between the
formal and substantive material law governed state, see also P.Craig, Formal and Substantive Conceptions of the Rule
of Law, in Public Law 1997, 467; R.S.Summers, A Formal Theory of the Rule of Law, in Ratio Juris, 1993, N.6, 127.

26 J. Raz turns the rule of law into an instrument and compares it to a good knife, whose basic benefit is to cut well. The
good implementation of the principle of the rule of law requires qualities, which would guarantee the effective applica-
tion of legal acts. The rule of law is the substantive value of the law and not its moral value, J.Raz, Op.cit., 225.



legitimacy and is supported only by the fear and coercion towards citizens. Legality
under the formal law governed state might lead to legitimation of despotic power.
The observance of the laws by the state itself standardizes and rationalizes state
governance, which does not become more democratic under the requirement for the
formal rule of law.?” Ultimately, the rule of law might be transformed into a rule
through law.

C. Schmitt decisionism is more refined, because it sees legal norms as a product of a
political decision. The analysis of the hierarchy of the legal system goes outside legal
positivism, which leads to perfection the formal law governed state and legal exegetics
and finds its place under political science. C. Schmitt defines the law governed state as a
mixed form of state, since it unites, in its constitutional system, the values of liberalism
and democracy.” The perfect critique of the liberal law governed state, which C. Schmitt
creates, does not guarantee, however, the preservation of the basic democratic values.

Totalitarianism marked the end of the Rechtsstaat, but long before that the reducing
of this principle to legality shakes to some extent the foundations of the Rechtsstaat, by
limiting democracies’ capacity for self-defense against despotism and facilitating the
establishment of dictatorial regimes in the period between the wars in Europe.

The substantive law governed state binds together the observance of the law with mo-
ral and constitutional values and principles, transcending procedural rules, valid for the
creation of the parliamentary laws and other legal acts. It is compatible with both the
liberal and the welfare state.

The liberal law governed state is, chronologically, the first prototype of the substantive
law governed state. The essence of the rule of law reflects the liberal constitutional prin-
ciples and supports the basic features of the limited, democratic, and responsible govern-
ment. The liberal rule of law in the USA is founded in the premise that the government
decisions are to be adopted with the consent of the people. They are to be implemented,
observing fundamental human rights, as well as procedures, which would prevent the
establishment of a despotic rule in violation of civil freedom. The legal safeguards of
human rights include judicial protection against legal acts, which are to be controlled by
independent and impartial courts. Thus, in contrast to the formal law governed state, the
government cannot take political decisions in a legal form, for pursuing the interests and
benefit of the rulers, which are based on command of sovereign authority.”

27 According to M. Neumann’s metaphor, the formal law governed state, which he calls the state of laws, puts
people into the situation of domesticated animals or laboratory mice and the law turns into an instrument for
laboratory tests, see M.Neumann, The Rule of Law and Law and Order: Between Rechtsstaat and Gezetzsstaat
www.trentu.ca/~mneumann.rulepap.html, 4.

28 C.Schmitt, The Liberal Rule of Law, in Weimar Jurisprudence in Crisis, ed. A.Jacobson and B.Schlink, Univ.
of California Press, 2001, 162.

29 Seeformoredetails [[x.H.Myp, BepxosenctBo npasa: 063op, B Bepxosencrso npasa, Mocksa, 1992, 10-53, 13-15.
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The constitutional principles of the liberal rule of law include people’s sovereignty, the
separation of powers, representative governance, limited and responsible governance,
the control for constitutionality of parliamentary legislation and the judicial control over
administrative action and legal regulations drafted by the executive bodies. The protec-
tion of fundamental rights and the constitutionally limited governance involve ensur-
ing opportunities for broad public discussion, fair criminal proceedings, guarantees for
personal freedoms, the freedom of religion, freedom of expression, assembly and as-
sociation, holding free, competitive, pluralist and fair elections at regular time periods,
liability of officials for infringements of laws, protection of social rights and the right to
a healthy environment, civic control over the army and the security services.*

Back in Weimar Germany H. Heller supported the view about the welfare law governed
state.’! His system of ideas, including the analysis of the Weimar Constitution, presup-
poses interaction among the legal values, principles and norms and the objective laws
of society, the ethical bases, the moral and other social norms. It is this approach, which
allows us to outline the links between the social, political and legal substance of the con-
stitutional principles, including the principle of the law governed state.*> The welfare law
governed state is a result of the effective interaction between social reality and the nor-
mative substance of law, where the state sovereignty and the separation of powers ensure
the rule of law, democracy and freedom, based upon the fundament of the social ethical
values, legitimizing public power. The stability of constitutional democracy is to a large
extent determined by the functioning of the welfare law governed state, based on the strive
for social justice and social equality. Thus, new features have been integrated to substan-
tive law governed state content. The welfare state strengthens constitutional rule through
including citizens in a community, which shares values and principles, legitimizing the
aspiration towards exercising state power according with the social justice and individual
social dignity. Those in power should justify their claim to govern by creating laws and
taking normative obligations towards those under their rule. The legal order encompasses
fully—fledged system of second generation—economic and social rights as well as social
safeguards and social benefits including medical care and pension funds.

The welfare law governed state organizes the life of the population, respecting the
autonomy of individual citizens and their associations, as well as fundamental human
rights. The growing social differentiation increases the responsibility of the state in the
field of social coordination.® The pluralism of modern societies puts the democratic
state before the requirement not to limit diversity, but to create opportunities for coop-
eration among individuals and their associations. At the same time, the welfare state

30 Ibid., 28—47.
31 D.Dyzenhaus, Legality and Legitimacy, C. Schmitt, H.Kelsen and H.Heller in Weimar, Oxford, 1997 169-216.

32 H. Heller, The Decline of the Nation State and its Effect on Constitutional and International Economic Law:
The Nature and Structure of the State, in Cardozo Law Review, N 18, 1997, 1139 — 1216.

33 D. Dyzenhaus, Op.cit., 183.



pre—supposes active citizens, trying to take part in the establishment of a democratic
and fair social and political order. This participation involves the recognition of the
equal right of individuals and their associations, being aware of their short-term and
long—term interests in the formation of the substance of legal acts, which are product
of the common, will of the members of society. Enhancing legitimate expectations by
including social security is probably the most important value added effect of the social
(welfare) state to the substantive rule of law.

The brief overview of the evolution of the notions of the law governed state and the
rule of law allows us to mark the main avenues and trends in the debate, concerning
forms of the rule of law, types, and patterns of the law—governed state historically re-
garding the substance of the characteristics they include:

—A pre—modern phase, preceding the emergence of the nation state, where, as from
ancient times, the different elements of the notion of the rule of law are justified;

—The early law governed state and the rule of law, introduced in the first written con-
stitutions;

—The formal law governed state and the formal rule of law during the second half of
the 19™ century;

—The liberal law governed state and the liberal rule of law during the 20™ century;

—The welfare law governed state in the 4™ generation of written constitutions, created
after the end of World War II in Europe.

—Rule of law in the nation state and beyond within the emerging supranational consti-
tutional legal orders like the EU.

The main trend in the development of the substantive principle of the law governed
state and the rule of law is the expansion of their meaning—each subsequent step in the
evolution of the principle leads to extending the scope of characteristics. Besides, in-
creasing of criteria or the standards in the international hard and soft law to be met by
the national constitutions in order to prove the introduction of the principle of the wel-
fare law governed state narrows the group of countries, which meet those conditions.

DIMENSIONS AND IMPLICATIONS OF CONTEMPORARY LAW GOVERNED STATE

All democratic constitutions of the 4™ generation, adopted after the end of World War
11, and especially the German Grundgesetz of 1949 proclaim and confirm the substan-
tive, as well as the procedural meaning of the principle of the Rechtsstaat, ensuring the
unity of legitimacy and legality of political and legal systems. A brief outline of the scope
of characteristics, inherent to the contemporary welfare law governed state should, how-
ever, distinguish the procedural and substantive characteristics of the law governed state
from the norms of common sense and natural law, which in modern constitutionalism
constitute an ingredient of the ethical and context of the law governed state.
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The capacity of the political and economic system to ensure integration, inclusion and
tolerance for citizens and the observance of their fundamental rights by the political
institutions is necessary pre—requisites to the constitutional principle of the modern law
governed state.

Principles and values of the legal system, such as people’s sovereignty, the separation
of powers, political pluralism, equality, fairness in exercising power and fundamental
rights, are the context, under which the principle of the law governed state is applied.
The substance of legal regulation should always comply with democratic values and
principles. Their violation leads to deformation of the law governed state, which, al-
though proclaimed as a constitutional principle, remains an ideal of what is due in the
sphere of legal reality.

All forms of the law—governed state involve the minimum substance of the principle,
inherent to the formal law governed state and the formal notion of the rule of law. Their
content is expressed in the requirements towards the law and the legal acts, concerning
the nature and characteristics of the creation and enforcement of the normative acts, as
well as their interaction in the legal system.**

The content and enforcement of the laws and should exclude the use of violence on
the part or between physical persons as means for achieving their aims and should also
frame coercion on the part of the state under legal limits, judicial restraint, representa-
tive institutions and civil society control.?

The institutional safeguards for the Constitutional and parliamentary law supremacy in
the hierarchy of the legal system are of considerable importance for the realization of the
law—governed state. Constitutional judicial review preserves and polices supremacy of the
Constitution, maintaining the compliance of parliamentary legislation with the constitutional
provisions ( and the international treaties in most of contemporary democratic nation states
where the constitution has stipulated international law primacy), prevents exacerbating po-
litical conflicts into political violence by transforming political conflict between political
actors into legal dispute to be peacefully resolved, serves as a counter—majoritarian check
when turbulent majorities are tempted to overstep constitutional boundaries and restrict mi-
norities or individual freedom and guarantees human rights protection. Within most of the
civil law family countries administrative justice is a necessary guarantee for civil freedom
and the main mechanism for ensuring the supremacy of parliamentary laws, complying
with the Constitution, which determines their content, and the executive law making, indi-
vidual administrative acts and the executive action. The administration of criminal and civil
justice ensures the legitimate monopoly over violence, which in constitutional democracies

34 In broad outlines the requirements for drafting laws, set by J. Raz, were expressed in Bulgaria in the Law on
Normative Acts of 1974 and the decree on its implementation.

35 G. de Q. Walker, Op .cit., 24 -28.



belongs to the state alone. Weberian definition of the state as the sole monopoly of legitimate
coercion, excludes pluralism or dispersion of violence between paramilitary association and
guarantees that citizens will resolve their conflicts through peaceful legal means, observing
fundamental rights, the Constitution, international human rights instruments and the parlia-
mentary laws. To introduce pluralism in the area of law enforcement by coercion and permit
violence to be exercised between para military formations striving to achieve domination or
balance in law enforcement instead of legitimate state monopoly coercion is per se the end
of constitutional democracy, rule of law and modern democratic nation state. The principle
of the law—governed state requires accessible and effective judicial protection against the
violation of rights by all the legal subjects including institutions of government and ensuring
the enforcement of the obligations of legal subjects.

The politically responsible government and the legal liability of the state and state
officials for violations of rights are substantive features of the law governed state. Of
course, the pre—requisites for achieving the fair justice in the context of the rule of
law are the principles of independence, impartiality, and fairness of the judiciary. The
independence of judiciary should ensure the fair law enforcement; any pressure upon
magistrates’ work and acts on the part of state authorities, political parties, officials, or
physical persons has been prevented. No doubt, telephone justice and absolute adher-
ence to the “gramophone” or phonograph justice formula*® within the civil law family
judiciary does not comply with the essence of the rule of law. Using the distortion of the
structural and functional principles of the system of administration of justice is also an
obstacle for the application of the principle of the law—governed state.

The law—governed state requires fair and effective procedural guarantees for the pro-
tection of human rights and interests of citizens and to exclude arbitrary governmental
action by control and containment of political institutions powers within the constitu-
tional limitations. Among them, the constitutionalized presumptions for fair criminal
proceedings occupy an important spot.

The principles of the law governed state and the rule of law after World War II are
based on the primacy of international law, on the binding force and direct application of
international treaties into domestic law and on the compliance of domestic legal order
with the generally acknowledged norms and principles of international law. Constitu-
tions and constitutional legislation are designed in consonance with the international
and European standards established in the international hard and soft law based on the
common democratic European constitutional heritage.

36 The metaphor of phonograph justice was coined by F.Neumann. The picturesque expression connotes the
prohibition of the judge made law and limitation imposed on judges within civil law family countries to enforce
the laws adopted by the parliaments without interpretation. Laconically stated in each case the judge is supposed
to play the tune that has been printed in the disc by the legislator., See F. Neumann, The Democratic and the Au-
thoritarian State, Free Press, New York, 38.
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The real status and effective implementation of the principle of the law—governed
state depends to a great extent on the level of legal culture, seen as a combination of
legal tradition and legal knowledge on the part of citizens and officials. The quality of
legal education is also a pre—requisite to the abilities of lawyers and the capacity of the
judiciary to implement the requirements, which constitute the basis of the law governed
state.”’

As a rule, not all characteristics of the law—governed state are constitutionalized.*®
Many of them are provided in laws enacted by the parliament and are sometimes devel-
oped by the constitutional courts jurisprudence.®

The discourse about “the rule of law” and the principles of the Rechtsstaat and Etat
de droit depends also on the legitimacy and legality relationship. Besides all other im-
plications, all forms and modifications of the principle are also bound to produce and
ensure the legality and legitimacy of the legal system. The common feature among all
national models of the classic and modern notion of the rule of law is the compatibility
of legitimacy and legality within a constitutional rule, based on the consent of citizens.
The constitutional guarantees ensure compliance of government action with legitimacy
and legality. The establishment of a range of liberal, democratic, and social values, to
serve as basis for the structure and functioning of the institutions, is a pre—requisite for
the legitimacy of government, where state bodies exercise their powers, observing the
principle of legality.

Without more theoretical speculation, I will jump into practical implications of the
rule of law and rechtsstaat. Venice Commission and ABA CEELI have identified slight-
ly different set of indicators.

American Bar Association (AbA) Rule of Law Index 2010
Limited government

Absence of corruption

Clear, stable, and publicized laws

Order and security

Fundamental rights

37 The most extensive catalogue of characteristics of the law governed state was created by the International
Commission of Jurists, see The Rule of Law and Human Rights, Principles and Definitions, Geneva, 1966.

38 First of all, these are the provisions, devoted to proclaiming the principle in Art. 4 and Art. 5, the principles of
equality (Art. 6), the separation of powers, the liability of the state, the right of defense and other constitutional
provisions, see E./[IpymeBa, Koncturyunonto npaso, Codus, 1998, 127-128; At the same time, the institutional
and procedural characteristics of the law governed state are regulated in the chapters, devoted to the fundamental
rights and state bodies.

39 In Germany the Constitutional Court upholds the principles of proportionality, of the opposing democracy, the
cooperation among the Lénder, etc., see D. Currie, The Constitution of the Federal Republic of Germany, Univ.
of Chicago, 1994, 23, 215, 101; see also A.E.Dick Howard, The Indeterminacy of the Constitutions, in 31 Wake
Forest Law Review, Summer 1996, 383 —410, 389.



Open government

Regulatory enforcement

Access to civil justice

Effective criminal justice

Informal justice

Venice Commission (vc) CDL(2010)141 [p. 9 ff]
Separation of powers

Legality

Legal certainty

Respect for (judicial) human rights
Non—discrimination and equality before the law
Hierarchy of norms

Prohibition of arbitrariness

Independence and impartiality of the judiciary *°

Restating various indicators the most evident conclusion is that added values of
the rule of law and rechtsstaat are high legal certainty and legitimate expectations for
all physical and legal persons — nation state including. For their legal and constitutional
conform behavior and compliance they would be rewarded by achievement of the best
results they perceive through their efforts.

EFFICIENCY OF JUDICIARY AS A SAFEGUARD
TO THE EFFICIENT RULE OF LAW ENFORCEMENT

Efficient Judiciary is a key element to the rule of law for it plays many and indispens-
able functions including a prerequisite, a consequence and ultimate legitimate safeguard
to constitutionalism, human rights and survival of constitutional democracy.

No doubt, independence is the true foundation of Judiciary’s legitimacy but ef-
ficiency* is of primary importance among other values legitimating the pivotal role
of judiciary to the rule of law. The balance between them should be part of constitu-
tional design and it is among the top priorities cares of legislators and law enforce-
ment to be maintained. Both independence and efficiency should be well balanced
for the most independent judiciary is one that nothing depends on or most inefficient
judiciary. The most efficient judiciary at first glance is the one that is not indepen-
dent but de facto by losing its independence it becomes a toy in the hands of other
branches or sources of power and undermines its own legitimacy and efficiency. No
doubt, telephone justice and absolute adherence to the “gramophone” or phonograph

40 See M.G. Oropeza, The Rule of Law, 86 plenary session of the Venice Commission March, 24-26,2011,8.
41 Efficiency [from Latin “effectus” — action] is an ability to bring effect, to have result; productivity.
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justice formula** within the civil law family judiciary does not comply with the es-
sence of the rule of law for it increases dependence of judiciary on the executive, the
legislative branch or on the ruling political party.

The least dangerous branch can easily be transformed by others through dependence
or by inefficiency itself into a branch that is most dangerous to human rights and con-
stitutional democracy.

Leaving theoretical speculation aside and indulging into practical needs of legal sys-
tem life it is crucial to outline (analysis requires quite an extensive study and enormous
effort, which cannot be contained in present brief intervention):

Factors on which efficiency of Judiciary depends;

Goals and Tasks of efficiency;

Criteria and Indicators of efficiency;

Who is entitled to evaluate efficiency;

How the efficiency is measured—what is evaluated or how efficiency is measured;
Factors on which efficiency of Judiciary depends

Factors on which efficiency of Judiciary depends are multiple and of various nature

Without any attempt to exhaust all the factors instrumental to the best performance
of judicial functions of efficient judiciary the list should include:

Well designed constitutional and legal framework of the judicial branch correspond-
ing to the international including European standards and best practices in the compara-
tive constitutional law;

Within the legal framework some of the tools instrumental to the increasing of effi-
ciency aimed at reducing the workload of the courts like mediation, arbitration, increas-
ing the areas of torts and decriminalization at the expense imposition of administrative
courts punishments for petite criminal offences instead , should be actively involved;

Well designed budget adequate to the real needs and sufficient to the judicial functions
performance;

High professional qualification of judges with the legal education supplemented
and upgraded by special educations of magistrates and special exams on doctrine
and practice of the candidates applying to enter judiciary;

Bodies for objective supervision and management of the courts and career promotions
or sanctioning of judges;

42 The metaphor of phonograph justice was coined by F. Neumann. The picturesque expression connotes the
prohibition of the judge made law and limitation imposed on judges within civil law family countries to enforce
the laws adopted by the parliaments without interpretation. Laconically stated in each case the judge is supposed
to play the tune that has been printed in the disc by the legislator., See F. Neumann, The Democratic and the Au-
thoritarian State, Free Press, New York, 38.



Clear, transparent and procedures of dispute resolution and logical and understand-
able language of judicial decisions in compliance to the ECHR and jurisprudence of the
European court of Human rights;

Proper working conditions in terms of court premises, judges offices and technical
equipment — hardware and software.*

There should be a sufficient number of judges recruited to secure a reasonable work-
load for magistrates.

Judges need adequate support staff including referenders, technical assistants and in-
formation services and resources.

Judges need to be safe. States need to ensure the safety of judges by including the pres-
ence of security guards on Court premises or providing police protection where necessary.

Goals and Tasks of efficiency
Among the goals and tasks of judiciary’s efficiency a short list should include:

Protection of the person’s rights, freedoms and legitimate interests, interests of legal
entities and individual businessmen, societies and the state — resolving civil and eco-
nomic disputes, consideration of criminal and administrative cases;

Correct legislation enforcement — absence of mistakes, stability of judicial decisions
and absence of revocations or changes;

Prompt consideration of cases — respecting schedule of taking certain procedural ac-
tions established by the legislation for legal proceeding.

Judicial performance in a just and timely manner—justice delayed is justice denied.
The Strasbourg Court has been overburdened with applications concerning lengthy ju-
dicial proceedings. The problem of lengthy judicial proceedings should be resolved first
at the level of domestic remedies before addressing supranational court.

Criteria and Indicators of efficiency

1. Number of cases:

1.1 received

1.2 subject to consideration (proceeding by the court)

1.3 considered;

For system of common courts: total number of cases, including
a) Civil;

THE RULE OF LAW AS A UNIVERSAL PRINCIPLE OF CONSTITUTIONAL DEVELOPMENT IN A DEMOCRATIC SOCIETY

43 It is difficult to exhaust all the necessary variations of the premises for performing judicial functions including
Number of buildings of courts erected; Number of buildings of courts that underwent capital repairs; Number of
buildings of courts that underwent refurbishment; Availability of office equipment (computers, printers, copiers)
in courts; Number of acquired vehicles; Presence and functioning of communication facilities;
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b) Criminal;

¢) Administrative;

For system of economic courts: total number of cases, including
a) On economic insolvency (bankruptcy);

b) Administrative;

¢) Others.

1.4 number of cases considered per judge.

2. Quality of consideration of cases (legal proceeding):

Total number of decisions taken by court on certain category of cases (criminal, civil,
administrative, economic);

Number of the appealed against (protested) decisions;
Number of the cancelled (changed) decisions.

3. Timeliness of consideration of cases (legal proceeding):

Number of cases considered within the period established by the legislation;
Number of cases considered with infringement of procedural schedule.

4. Number of cases with legal proceeding was postponed:

Because participants of the process (offender, victim, parties, witnesses, other persons)
failed to turn in; Because lawyers, public prosecutors and experts failed to turn in; For other
reasons (illness of the judge, the inadequate notification of participants of process, etc.);

5. Number of particular decisions taken by courts (messages, suggestions) to elimi-
nate violations of legality, reasons, and conditions promoted committing offences:

Total number of cases considered by courts by certain category (criminal, civil, ad-
ministrative, economic);

Number of particular decisions taken;
6. Fulfillment judicial decisions and other acts, which are subject to execution:

The sums to be collected under judicial decisions and other acts;

The sums really collected in the course of implementation of the above—stated docu-
ments.

Quality indicators that are more difficult to measure should supplement Quantative factors.

Evaluation of overall performance of courts and directly judges it was envisaged to
develop parameters of the intra—system nature, concerning activity of each part of cor-
responding judicial system and each judge, taking into account such criteria as com-
plexity and extensionality of cases, multi—event cases, specificity of regions, extent of
loading of judges and other issues.



The number of the considered cases and materials, periods of consideration of cases,
quality of their consideration, monthly average number of cases considered by a judge,
actual labor expenditures for legal proceeding, prevention work. At the same time, it
was supposed to consider complexity of cases, quantity of materials of cases, which
shall be studied and researched (extensionality), and correctness of application of regu-
latory legal acts, organization, and culture of proceeding.

Who is entitled to evaluate efficiency?

Evaluation of the effectiveness of the judiciary should not be used to exert pressure on
judges or to influence particular decisions of the courts.

Three levels of evaluation of judicial decisions might be identified:

By courts — in order to improve activity — intra—system control within the judicial
branch;

By management bodies of the Judiciary —Supreme Judicial Councils (Magistratura),
Ministry of Justice or their special inspectorates—nationwide control performed by the
national institutions;

Supranational evaluation through monitoring by supranational political or expert bodies
within the context of Council of Europe, monitoring by the parliamentary assembly, activi-
ties, reports, observations opinions and best practices prepared or carried by the Euro-
pean Commission for the Efficiency of Justice (CEPEJ), Consultative Council of European
Judges (CCEJ), Venice Commission and other expert entities like ODIHR of OSCE etc.

How the efficiency is measured—what is evaluated or how efficiency is measured;

In measuring efficiency, indicators are developed by making relationships of inter-
related criteria of judiciary’s workload. is a measure that helps ‘answer the question of
how much, or whether, progress is being made toward a certain objective.” ** Indicators
can be used at the highest policy levels to measure progress towards an overarching pur-

44 On meaning of the term effectiveness and debate on the connotation of the term indicator see Report and
Recommendations of the National Expert, T. Melnik “Parameters of Efficiency of Bodies of the System of Ad-
ministration of Justice” in (This definition comes from the Handbook of Democracy and Governance Program
Indicators (Washington, DC: U.S. Agency for International Development, 1998). Other organizations working
in the development field define indicators in nearly the same way. The large and well- known Organization for
Economic Co—operation and Development (OECD) defines an indicator as, a ‘direct and valid statistical measure
which monitors levels and changes over time in a fundamental social concern.” (Measuring Social Well-Being: A
Progress Report on the Development of Social Indicators, Paris: OECD, 1976.) The smaller Performance Assess-
ment Resource Center (PARC), based in Birmingham, England, offers this definition: “An indicator is something
that can be seen, experienced, or recorded. It is a sign that something exists, or has happened, or has changed.’
(Good Monitoring and Evaluation Practice: Guidance Notes (Birmingham: PARC, October 2001.) The World
Bank defines an indicator as ‘information [that] can be used...to assess performance and assist in planning for
the future.” (Judicial Sector Indicators (JSI), a World Bank Information System available on the web at http://
www4.worldbank.org/legal/legop judicial/whatisjsi.html , See Measuring Progress toward Safety and Justice:
A Global Guide to the Design of Performance Indicators across the Justice Sector, ~ Vera Institute of Justice,
www.vera.org/indicators., 00051784 Promotion of a Wider Application of International Human Rights Standards
in the Administration of Justice in Belarus.
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pose, such as reducing the level of violence in society, or assuring equal access to jus-
tice across lines of gender, ethnicity, or economic class. Indicators are also commonly
used to measure progress toward institutional objectives (intermediate outputs)—such
as increasing the number of criminal convictions of those committing violent crimes
or expanding the provision of legal services to people in poverty—that are expected to
contribute to broader policy goals. At a third level, indicators can be used to measure the
daily activities through which an institution can attain its objectives.

In all regions of the world, justice officials want to know whether the work of the
courts serves the public and cultivates trust in the judiciary, but they have few, if any,
indicators for these outcomes. Most judiciaries today keep track of at least one of three
aspects of court performance:

* The amount of decision—making—the volume of cases passing through the system
* The speed of decision—making—the time frame in which courts make decisions
¢ The character of decision—making—the kinds of decisions courts make*

Many countries closely monitor the first two aspects of court performance, which deal
primarily with productivity. In the United States and Europe, for example, the volume of
cases passing through courts is tracked constantly (usually as the relationship between
the number of cases filed and the number of cases disposed) and so is the time it takes
for courts to process these cases. (In most European states, this is sometimes referred to
as the “Cappelletti—Clark™ index.) Court systems also analyze this kind of information
according to the type of offence, court, and individual judge presiding, tracking ratios
over time to distinguish between seasonal disturbances and more meaningful trends.

These kinds of indicators can warn of possible imbalances in the relationship between
the public’s demand for judicial services and the courts’ capacity to supply it, but they
do not reveal much about the experience or quality of justice and provide little guidance
for justice officials who want to serve the public well.*

The list of parameters would include evaluation of:

Level of organization of the bodies that administer justice (sufficiency of quantity of
courts, judges; service load);

45 Ibid., 45-46.

46 In Russia, for example, every six months, and again at the end of the year, the Department of Judicial Statistics
of the Supreme Court receives and compiles statistical reports from each of the Federation’s 89 regions about the
“quality of justice” (kachestvo pravosudiia) administered in the courts. But “Quality of justice” is measured nar-
rowly, by two indicators: (1) the percent of decisions taken in excess of the time frame established by law; and (2)
the ratio of the number of decisions overturned, or modified by a higher court upon appeal, to the number of origi-
nal decisions taken by the court in a given period. The use of rates of reversal as the main indicator of good perfor-
mance encourages consistency in the application of law. But consistency is often a poor proxy for both quality and
equality. Excessive attention to rates of reversal also can generate perverse incentives, for it amplifies the pressure
for judges to align their decisions with the opinions of higher courts. Many judges feel this pressure jeopardizes
judicial independence, whose achievement and protection is in some countries an important policy goal.



Sufficiency of financing, material and technical support of courts (presence of appro-
priate buildings, offices for judges and their assistants, secretaries of judicial sessions,
premises for receiving citizens, halls for judicial sessions; ensuring security; appropri-
ate quantity of necessary office equipment, literature; wages and social guarantees);

Competence, qualification of the judiciary, staff of courts;

Results of administering justice (completeness, quality, motivation, validity of judi-
cial decisions; correctness of application of the legislation; conformity of procedure of
legal proceeding to the standards established by the law; providing of access to justice;
adequacy of court costs);

Level of trust to courts;

Within the framework of each of the noted parameters, a lot of criteria may be con-
tained, to some extent allowing evaluation of an aspect under consideration.

So, for example, the following criteria can be used for evaluation of decisions taken by
courts, based on results of cases considered in essence:

Legality and validity of the decision (sentence, verdict);

Substantiation with arguments, persuasiveness and clarity of its motivation (in draw-
ing up of motivation part);

Precise structure, linguistic and grammar correctness;

In each concrete case the choice (definition) of parameters subject to evaluation (“that
is subject to evaluation”) and set of qualitative criteria for each parameter (“concerning
in relation to what the evaluation will be carried out) will depend both on the subject of
evaluation and the objectives that are pursued during its implementation.

One of the best liberal definitions of constitutionalism emphasizing the constitutions
role as frame of government was offered in the second half of the 19 century in the US
by John Potter Stockton “The constitutions are chains with which men bind themselves
in heir sane moments that they may not die by a suicidal hand in the day of their frenzy.”,
J.E. Finn, Constitutions in Crisis, Oxford University Press, 1991, 5.

The quest for efficient judiciary is a constant goal and a safeguard 1 but with moving. It
is also a priority on the legislators list all over the world where constitutional democracy
has been established.

The formulation and measurement indicators of the efficient judiciary are constantly
developed by self government of judiciary , administration of the judicial power within
the nation state context and or on a supranational level by the standards setting and
standards monitoring by the international organizations.
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CONCLUDING REMARKS

With constitutional democracy triumph during the last decades of the 20th century,
rule of law has become a common denominator among the principles entrenched in
the new constitutions. De facto, this means in most of the constitutions since scholars
of comparative law have counted that the constitutions adopted after 1970 outnumber
the constitutions created for two centuries since the 18 century revolutions in North
America and in France. Adopted as reactive documents to the ancient regimes constitu-
tions as a scripture reflect the common European constitutional heritage while the rule
of law in the living constitutions acquires the unique pattern depending on the context
of the nation state tradition, history, and politics.

Besides the traditional obstacles, practical enforcement of the principle of the rule of law
or rechtstaat has to cope with new challenges. Three of them deserve special attention.

In the emerging democracies, constitutional design of the rechtsstaat confronts under-
developed legal culture on the part of the rulers and ruled. Due to the lack of active civil
society and perceptions like legal nihilism and fetishism the living rule of law is abound
with unenforceable provisions and ineffective law enforcement. These defects of the
rule of law might be cured gradually and the treatment might take generations that have
lived their life in a constitutional democracy.

One of the most fascinating events in contemporary global age is the emergence of
multi level constitutionalism. Constitutional monism of the nation states is supplement-
ed with supranational constitutional dimension by gradual constitutionalization through
establishing international and European standards of constitutional democracy. Within
European context two variously shaped and encompassing different sets of nation mem-
ber states supranational constitutional streams evolve — Council of Europe, ECHR, and
jurisprudence of the Strasbourg court of Human Rights on one side and the EU consti-
tutional order for its member states on the other side.

In contrast to federations, multilevel constitutionalism is not hierarchically structured
like supremacy of the nation state constitutions within the national legal system. For
the time being and in the foreseeable future integration through law and economic in-
tegration have not scheduled emergence of European super state neither EU would be
transformed in omnipotent statal entity identical to that of the nation states. Primacy
of the EU law and validity of EU standards will be guaranteed not by supremacy of
a written formal supranational constitution but by contra—punctual constitutionalism
where conflicts between the constitutional orders and harmony is achieved by the same
democratic constitutional values and principles shaped by the common European con-
stitutional heritage established after the Westphalian peace treaty.



Like in contra—punctual music harmony is achieved only if different melodies are
composed in one key so contra—punctual constitutionalism resolves and avoids con-
flicts by foundation of the national and supranational levels on the same set of demo-
cratic constitutional values and principles with the each one contents being modified
and adapted to its respective constitutional orders.

In a constitutional pluralism rule of law transcends the rechtsstaat and the rule of law
within the national legal system, which is supplemented, by the rule of law beyond the
nation state on a supranational and international law level. The conflicts between dif-
ferent legal orders are unavoidable but the mechanisms for their resolution are built,
negotiated, and agreed upon in order to peacefully overcome them.

Terrorism and transnational crime pose the most formidable threat to the rule of law
in contemporary constitutional democracies. The constitutional democracies confront
actual dilemma that they have to preserve and protect the principle of the rule of law and
constitutional democracy with the established procedures and instruments of the rule of
law from individuals or groups that do not recognize the very fabric of the principle but
aim to destroy democratic societies built on the rule of law. Indeed there has not been
agreement between scholars and politicians on the content of terrorism neither there
has been a legal definition of this term in any international law instrument. However,
considered by some of the obvious implications terrorism and the rule of law are dia-
metrically opposites. While on the one side of the antinomy lie values like predictability,
security and legitimate expectations of people on the other side the goals are to be
achieved by intimidation, insecurity and unexpected harms to physical persons in order
to exert pressure on government. While the constitutions and the rule of law aim to limit
coercion and resolve conflicts peacefully terrorism and transnational crime is apply by
definition unlimited coercion in order to achieve their goals. Rule of law is a universal
principle and once there is an attempt to suspend it or to impose unrestricted violence
to the criminals without observing fair trial, presumption of innocence etc. where is the
guarantee that the government and law enforcement does not become a criminal him-
self. Leaving the area of the rule of law though for its protection though legitimated with
the reason of state or constitutional dictatorship or limited emergency formulae might
transform the law enforcement into criminal activity.

Constitutional democracies and the principle of rule of law seem to be ill equipped to
defend themselves against terrorist and international crime threats with the legal means
of peaceful conflict resolution.
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PE3IOME

CTpI/IquJOM KOHCTUTYIIMOHHOW JI€MOKpPAaTHUU B MocienHue necsatuietus 20-ro
BEKa BEPXOBEHCTBO IIpaBa CTajo OOMIMM 3HAMEHATEJEM CpPEIU IMPUHIIHIIOB,
3aKPEIUIEHHBIX B HOBBIX KOHCTUTYUHSAX. ClelyeT OTMETUTh, YTO XOTs KOHCTUTYLHU
oTpakaroT oO11ee eBpoIeiickoe KOHCTUTYLIMOHHOE Haclelne, BEPXOBEHCTBO IIpaBa B
ychoBusX xKuBoi KoHcTHTyINN pHoOpeTaeT cBoeoOpa3Hoe BEIPaKCHHIE B 3aBUCHMO-
CTHU OT TPAAULIMM, UCTOPUH U NOTUTUKH KOHKPETHOI'O FOCYAapCTBa.

B crarbe paccMaTpuBarOTCs OCHOBHBIE 3JIEMEHTHI peali3allui UAEU IPaBOBOIO FOCy-
JlapcTBa, Takue Kak 3(h)(heKTUBHOCTD CyAeOHOM CUCTEMBbl, MHCTUTYLIMOHAJIbHBIC FapaH-
THH BEPXOBEHCTBA KOHCTUTYLIUOHHOI'O U IIAPJIaMEHTCKOr0 IIpaBa B IPaBOBOM CUCTEME,
TOJINTUYECKAsi OTBETCTBEHHOCTh I'OCYJApPCTBEHHON BIIACTH M IOPUIUYECKAST OTBET-
CTBEHHOCTB I'OCYJIapCTBA M €T0 JOJLKHOCTHBIX JIMI 33 HAPYyLICHUS IPaB, CIPABEIIN-
BbIe 1 () (hEeKTUBHEIE ITPOIIECCYaNbHEIC TAPAHTHH 3aIIUTH TPaB M HHTEPECOB IPakaaH,
a TaK>Ke JJIs1 UCKJIIOYEHU I IPOM3BOJIBHBIX IEHCTBUI OpraHOB roCy1apCTBEHHON BJIaCTU
TIOCPENCTBOM KOHTPOJISA U CACPKUBAHUSA NCATECIBHOCTH IOJUTHYECKUX HHCTUTYTOB B
pamMKax KOHCTHTYIMOHHBIX OTPaHWYCHHUHU U T.J. BMecTe ¢ aTUM oTMeuaeTcs, 4To 3-
(exTHBHAS peanmu3alus 00CyKIaeMOro MPUHITNIA B 3HAYUTECIBHON CTETICHH 3aBUCUT
OT yPOBHs IIPaBOBOH KYJIBTYPBI, PACCMaTPUBAaE€MON KaK COBOKYIIHOCTH IIPaBOBBIX TpPa-
JULUN ¥ IPaBOBBIX 3HAHUH I'paX<JaH U JOJIKHOCTHBIX JIULI.

ABTOp OTMEYaET, YTO MOMHUMO CYLIECTBYIOIIHUX TPAaJIULMOHHBIX NPENATCTBUIH ITpak-
THYECKas peanu3alus MPUHLUIIA BEPXOBEHCTBA IIpaBa CTAJIKHUBAETCS C HOBBIMU BbI-
30BaMHU, TPH U3 KOTOPHIX 3aCITy’KUBAIOT 0COOOT0 BHUMAHMSL.

B crpanax pa3BuBaromeiics 1eMOKpaTUH KOHCTUTYILIMOHHAS CTPYKTypa MPaBOBOrO
rocy/1apcTBa HaXOAUTCS B MPOTUBOPEUUH C HEBBICOKOM MPaBOBOI KYJIBTYpOM ympas-
JSAIOLUX U yIPaBisieMblX. B ycIoBUsAX MPaBOBOro HUTHIIM3MA U (DETUILIM3MA, a TAKXKe
OTCYTCTBHS aKTHBHOTO I'PaKJaHCKOTO OO0IIecTBa MPaBoBasi CHCTEMa CTAHOBUTCS 3a-
MTOJTHEHHON MHO)KECTBOM HEpEaTH3yeMBIX ITOJIOKEHUH U HeI(PPEKTUBHBIM IIPaBOIIPH-
MeHeHneM. CremyeT OTMETHTh, YTO YKa3aHHBIC HENOCTAaTKH B c(epe BEpXOBEHCTBA
IpaBa MOT'YT OBITH YCTPaHEHBI OCTETIEHHO.

OfHUM M3 WHTEPECHEUIIUX SIBJICHHI COBPEMEHHOH TI00aNbHOM SII0XHU SBIISETCA
(hopMUpOBaHNE MHOT'OYPOBHEBOIO KOHCTUTYLMOHAJIM3MA. B J10MOIIHEHHE K KOHCTH-
TYIUOHHOMY MOHH3MY HAIIHOHAIBHBIX FOCYIapCTB (POPMHUPYETCS HATHALMOHATBHOE
KOHCTUTYIIMOHHOE MPOCTPAHCTBO, UMEET MECTO €€ MOCTENeHHAsi KOHCTUTYLIHOHAIN3a-
LM ¥ YCTAHOBJICHUE MEKyHapOIHbIX U €BPOIEHCKUX CTaHIapPTOB KOHCTUTYIIHOHHOM
JIeMOoKpaTuu. B eBporeiickoM npaBoBOM NPOCTPAHCTBE Pa3BUBAIOTCA ABa HaJHALMO-
HaJIbHBIX KOHCTUTYLMOHHBIX HaIpaBJIEHUS, pa3JIMUHbIE 10 CTPYKTYpE U BKIIIOYAIO-
mue pasHble rocynapcrBa—uieHbl — CoBet Eponbl, ECITY u npaktuka CtpacOypr-
CKOTO Cy/1a 110 TIpaBaM 4YeJIOBEKa, C OJJHON CTOPOHBI, U KOHCTUTYIHOHHAs cuctema EC
JUJISL €r0 TOCYAaPCTB—UYIICHOB—C JIPYTOM.



B omiinume oT enepanuii MHOrOypOBHEBBI KOHCTHTYIIMOHAIM3M HE UMEET Hepap-
XHUYECKYI0 CTPYKTYPY, IPOSBIECHUEM YEro SBIISETCS, HAIPUMEDP, BEPXOBEHCTBO KOH-
CTUTYLUH HAllMOHAJIBHBIX ITOCYIapCTB B COOTBETCTBYIOLIEH BHYTPUIOCYIapCTBEHHON
MpaBoBOM cucTteMe. B HacTosiee Bpemsi 1 B 0003puMOM OyAyIlleM MpaBoBasi U SKOHO-
MUYeCKasi HHTErpallMy He IPUBEAYT K BOSHUKHOBEHHIO €BPOIEHCKOI CBEpX AP KABBI,
a EC ne Oyzet mpeoOpa3oBaH B rocyAapCTBONOIOOHYIO BCEMOTYIIYIO OPTaHHU3AIHIO,
UJEHTUYHYI0 HalUOHAJIbHBIM rocyjapcrsaM. BepxoseHcTBo npasa EBpomneiickoro
coro3a 1 fieiictBue crannaptoB EC OynyT rapaHTHpPOBaHbI HE MOCPEACTBOM BEPXOBEH-
cTBa (popManbHON MHUCAHOW HaJHAIMOHATLHOW KOHCTUTYIHMH, a MOCPEICTBOM TaKOH
(opMBI KOHCTUTYIIHOHAIN3MA, B PAMKaX KOTOPOH pa3pemaroTcss KOHQIUKTH MEXIY
KOHCTUTYIIMOHHBIMH CUCTEMaMH, a FTAPMOHMS JOCTUTAETCsl C TIOMOLIBIO OJIMHAKOBBIX
JIEMOKPAaTHIECKUX KOHCTUTYIIMOHHBIX MPHHIHUIIOB M IEHHOCTEH, c(hOPMUPOBAHHBIX
O] BIUSIHUEM BO3HUKIIETO B pe3ynbrare Bectdanpckoro MmupHOTro norosopa oomero
€BPOIEHCKOro KOHCTUTYLIHOHHOT O HACIEIUSL.

B YCIOBUAX KOHCTUTYLHTUOHHOTI'O IIJIIOPpAJIM3Ma BEPXOBCHCTBO IIPaBa BLIXOAUT 3a pAMKU
MIpaBoOBOI'o rocyaapcTtBa u HaIMOHAJIbHON HpaBOBOP'I CHUCTCMbI U JOIIOJIHACTCS BEPXOBCH-
CTBOM IIpaBa HC TOJIBKO Ha YPOBHEC HAIITUOHAJIBHOTO I'OCYAapCTBa, HO TAKKE U Ha YPOBHC
HaAHAITUOHAJIBHOTO U MCXKYHApOIHOI'O IIpaBa. KOH(bHHKTLI MCKAY pa3JInYHbIMU IIpa-
BOBBIMH CHUCTCMaMH HeI/I36e)KHI>I, " C LCJIbIO UX MHUPHOT'O MPCOAOJICHUA U PA3PCIICHUA
YCTaHaBJINBAIOTCA, 06(:y>1<z[a}0Tc;{ 1 COTJIAaCOBBIBAIOTCA COOTBETCTBYIOIUC MCXAHU3MBI.

ABTOp TakXe 0TMEYAeT, YTO TEPPOPH3M U TPAHCHAIOHAIbHAS IPECTYITHOCTb IPe/I-
CTaBIISIOT HauOOJIee Cephe3HYI0 YIPO3y BEPXOBEHCTBY IpaBa B COBPEMEHHOH KOHCTH-
TYIIMOHHOH I€MOKPATHH, U 4TO TEPPOPHU3M U BEPXOBEHCTBO IIpaBa SBJIAIOTCS AUaMe-
TPAJIBHO MPOTHBOIIOJIOKHBIMU SIBIICHUSIMU.

ZUSAMMENFASSUNG

it dem Triumph der konstitutionellen Demokratie in den letzten Dekaden des

20. Jahrhunderts wurde der Vorrang des Rechts zu einem gemeinsamen Nenner
unter den Grundsétzen, die in neuen Verfassungen verankert sind. Es ist zu erwihnen,
dass, obwohl die Verfassungen ein gemeinsames europdisches konstitutionelles Erbe
darstellen, der Vorrang des Rechts unter Bedingungen einer lebenden Verfassung in
Abhingigkeit von Traditionen, Geschichte und Politik des konkreten Staates einen ei-
genen Ausdruck findet.

Im Beitrag werden die Grundelemente der Umsetzung der Idee des Rechtsstaates be-
handelt, zu denen die Effizienz der Justiz, die institutionellen Garantien des Vorrangs
des Verfassungs— und parlamentarischen Rechts im Rechtssystem, die politische Ver-
antwortlichkeit der Staatsgewalt und die juristische Verantwortlichkeit des Staates und
seiner Amtstrager flir VerstofBe gegen Rechte, die gerechten und effektiven prozessua-
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len Garantien des Schutzes der Rechte und Interessen der Biirger sowie der Ausschluss
willkiirlicher Handlungen der Organe der Staatsgewalt mittels der Kontrolle iiber die
Tatigkeit der politischen Institute und der Ziigelung dieser Tétigkeit im Rahmen der
konstitutionellen Beschridnkungen u. a. Zugleich wird hervorgehoben, dass eine effekti-
ve Umsetzung des erdrterten Grundsatzes in betrdchtlichem Mafe von dem Niveau der
Rechtskultur abhéngt, die als Gesamtheit von Rechtstraditionen und Rechtskenntnissen
der Biirger und Amtstréger zu verstehen ist.

Der Verfasser bemerkt, dass die praktische Verwirklichung des Grundsatzes des Vor-
rangs des Rechts neben den bestehenden traditionellen Hindernissen auf neue Heraus-
forderungen stoft; drei von diesen verdienen besondere Aufmerksamkeit.

In den Landern, wo die Demokratie in der Entwicklung begriffen ist, steht die kons-
titutionelle Struktur des Rechtsstaates im Widerspruch zu niedrigerer Rechtskultur der
Regierenden und Regierten. Unter den Bedingungen des rechtlichen Nihilismus und
Fetischismus und der fehlenden aktiven Zivilgesellschaft wird das Rechtssystem zu
einer Menge nicht umgesetzter Vorschriften, wo eine effiziente Anwendung fehlt. Zu
bemerken ist, dass die erwéhnten Méngel im Bereich des Vorrangs des Rechts erst nach
und nach beseitigt werden kénnen.

Zu den interessantesten Phinomenen der modernen globalen Epoche gehort die Ent-
stehung eines Konstitutionalismus mit vielen Ebenen. In Erginzung zum Verfassungs-
monismus der Nationalstaaten entsteht ein supranationaler Verfassungsraum, etablieren
sich internationale und europédische Standards der konstitutionellen Demokratie. Im
europdischen Rechtsraum entwickeln sich zwei supranationale konstitutionelle Rich-
tungen, die sich ihrer Struktur nach unterscheiden und verschiedene Mitgliedsstaaten
einschlieBen: Der Europarat, der Européische Gerichtshof fiir Menschenrechte und die
Rechtsprechung des Straburger Gerichtshofs einerseits und das Verfassungssystem der
Européischen Union fiir ihre Mitgliedsstaaten andrerseits.

Im Unterschied von Foderationen hat der Konstitutionalismus mit vielen Ebenen kei-
ne hierarchische Struktur, die beispielsweise im Vorrang der Verfassungen der Natio-
nalstaaten im betreffenden innerstaatlichen Rechtssystem zum Ausdruck kommt. Ge-
genwirtig und in absehbarer Zukunft wird die rechtliche und 6konomische Integration
nicht zur Entstehung einer européischen Supermacht bringen und die EU wird sich nicht
in eine allmichtige quasistaatliche, den Nationalstaaten gleichzusetzende Organisation
verwandeln. Der Vorrang des Rechts der Europdischen Union und die Wirksamkeit der
Standards der EU werden nicht durch den Vorrang der formellen geschriebenen sup-
ranationalen Verfassung garantiert werden, sondern durch eine Form des Konstitutio-
nalismus, in dessen Rahmen die Losung der Konflikte zwischen Verfassungssystemen
und die Harmonisierung mittels der gleichen Verfassungsgrundsétze und —werte erfolgt,
die sich unter dem Einfluss des im Ergebnis des Westfélischen Friedens entstandenen
gemeinsamen europdischen konstitutionellen Erbes herausgebildet haben.

Unter den Bedingungen des konstitutionellen Pluralismus geht der Vorrang des Rechts



iiber den Rahmen des Rechtsstaates und des nationalen Rechtssystems hinaus und wird
durch den Vorrang des Rechts nicht nur auf der Ebene des Nationalstaates, sondern auch auf
der des supranationalen und internationalen Rechts erginzt. Konflikte zwischen verschie-
denen Rechtssystemen sind unvermeidlichen, und zwecks ihrer friedlichen Bewéltigung
und Losung werden entsprechende Mechanismen etabliert, erdrtert und abgestimmt.

Der Verfasser hebt ebenfalls hervor, dass der Terrorismus und die transnationale Kri-
minalitdt die grofite Bedrohung fiir den Vorrang des Rechts in der modernen konstitu-
tionellen Demokratie darstellen und dass der Terrorismus und der Vorrang des Rechts
einen diametralen Gegensatz bilden.

RESUME

Lors de ces derniéres décennies du 20éme siccle, quand nous avons enregistré le
triomphe de la démocratie constitutionnelle, la primauté du droit est reconnue
comme dénominateur commun des principes inscrits dans les nouvelles constitutions.
Et bien que les Constitutions reflétent le patrimoine constitutionnel européen commun,
la primauté du droit dans la Constitution vivante a, en quelque sorte, sa propre expres-
sion qui dérive des traditions, de I’histoire et de la politique de chaque pays.

Larticle examine les éléments principaux de la mise en ceuvre de I’idée de I’Etat de
droit, tels que I’efficacité du systéme judiciaire, les garanties institutionnelles de la pri-
mauté du droit constitutionnel et parlementaire dans le systéeme juridique, la respon-
sabilité juridique du pouvoir politique et la responsabilité juridique de I’Etat et de ses
fonctionnaires en cas de violation des droits de I’homme, des garanties procédurales
équitables et efficaces de la défense des droits et des intéréts des citoyens et de ’exclu-
sion de toute action arbitraire de la part des autorités au travers du contrdle et de I’enca-
drement des institutions politiques dans le cadre des restrictions constitutionnelles, etc.
En méme temps, il est souligné que la mise en ceuvre efficace du principe susmentionné
dépend du niveau de la culture juridique, considérée comme un ensemble de traditions
et de connaissances juridiques des citoyens et des fonctionnaires.

L’auteur signale que, outre les barriéres traditionnelles, la mise en ceuvre pratique du
principe de la primauté du droit fait face a de nouveaux défis, dont trois méritent d’étre
mentionnés.

Dans les démocraties émergentes la structure constitutionnelle de I’Etat de droit est
en contradiction avec la culture juridique faible des gouvernants et gouvernés. Dans
les conditions de nihilisme et de fétichisme juridique et de ’absence d’une société ci-
vile active, le systéme juridique se remplit de nombreuses dispositions irréalisables et
d’applications de lois inefficaces. Il convient de noter que lesdits manquements dans le
domaine de la primauté du droit peuvent étre éliminés progressivement.
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Un des phénomenes les plus intéressants de I’ére de la mondialisation moderne est la
formation du constitutionnalisme a plusieurs niveaux. Au—dela du monisme constitu-
tionnel des Etats nationaux, se forme un espace constitutionnel supranational, s’établi
une constitutionnalisation progressive et la mise en place de standards internationaux et
européens de la démocratie constitutionnelle.

Dans I’espace juridique européen se développent deux directions constitutionnelles
supranationales, différentes dans leur structure et intégrant différents Etats membres,
tels le Conseil de I’Europe, la CEDH et la jurisprudence de la Cour des droits de I’hom-
me de Strasbourg, d’une part, et le systéme constitutionnel de I’Union européenne pour
ses Etats membres, — de I’autre.

Contrairement aux fédérations, le constitutionnalisme a plusieurs niveaux n’a pas de
structure hiérarchique dont ’expression est, par exemple, la suprématie des constitutions
des Etats nationaux dans le systéme juridique national. A ’heure actuelle et dans un
avenir prévisible I'intégration juridique et économique ne va pas conduire a I'’émergence
d’un super Etat européen, et I'UE ne se transformera pas en une structure puissante qui
est identique a celle des Etats nationaux. La primauté du droit de I’'Union européenne
et leffet des standards de 'UE ne seront pas garantis a travers la suprématie de la
Constitution supranationale formelle écrite, mais par le biais d’une telle forme de consti-
tutionnalisme, dans le cadre duquel les conflits sont résolus entre les systémes constitu-
tionnels et I’harmonie est assurée par I'application des mémes principes constitutionnels
et des valeurs démocratiques qui se sont mis en place sous 'influence du patrimoine
constitutionnel européen commun résultant de I’accord de paix de Westphalie.

Dans les conditions du pluralisme constitutionnel, la primauté du droit est au—dela
de I’Etat de droit et du systéme juridique national et est complétée par la primauté du
droit, non seulement au niveau de ’Etat national, mais au niveau du droit supranational
et international. Les conflits entre les différents systémes juridiques sont inévitables, et
aux fins de leur résolution paisible sont définies, discutées et convenues des dispositions
appropriées.

Lauteur note également que le terrorisme et la criminalité transnationale constituent la
menace la plus sérieuse pour I’Etat de droit dans une démocratie constitutionnelle moderne,
et que le terrorisme et la primauté du droit sont des phénomeénes diamétralement opposés.



MENSCHENRECHTE UND GEWALTENTEILUNG:
UNIVERSELLE FAKTOREN DER KONSTITUTIONALISIERUNG
VON STAATSGEWALT UND DER BESCHRANKUNG
NATIONALER SOUVERANITAT

von Otto LUCHTERHANDT

I. EINLEITUNG: PROBLEMSTELLUNG

ines der Kernprobleme, wenn nicht das Schliisselproblem, das sich durch die

Weltgeschichte der letzten Jahrhunderte zieht, ist die Frage nach der Bindung po-
litischer Macht und staatlicher Gewalt an das Recht. Man kann die gesamte neuzeitliche
Geschichte der Menschheit, des Staates und der Staaten insgesamt unter diesem Ge-
sichtspunkt betrachten. Bindung bedeutet die rechtliche Begriindung, Formgebung und
Begrenzung der staatlichen Herrschaft, der Staatsgewalt durch das Recht, und alle drei
Aspekte zusammen fithren zu einer vom Recht bestimmten Beschrdankung politischer
Macht und staatlicher Gewalt.

Der tiefere Sinn und Zweck der Bindung der Macht an das Recht ist die praktische, tat-
sdchliche Ermoglichung sowohl individueller als auch gemeinschaftlich ausgeiibter Freiheit,
d. h. der Schaffung eines autonomen Raumes sittlicher Selbstbestimmung und ,,Selbstge-
setzgebung™ (Immanuel Kant) fiir das Leben des einzelnen Menschen und der Gesellschaft
insgesamt. Integriert in dieses Freiheitskonzept ist auch das private Eigentum.

Das Problem der rechtlichen Bindung und Gebundenheit staatlicher Gewalt und Herr-
schaft stellt sich sowohl theoretisch als auch praktisch in zweierlei Hinsicht: erstens geht
es um die Herrschaft, die innerhalb eines Staates iiber die Biirger ausgeiibt wird, also
um die innere Staatsgewalt, und zweitens geht es um die Dimension staatlicher Macht
im Verhiltnis der Staaten zueinander und untereinander in den internationalen Bezie-
hungen der Staatenwelt, also um die duBBere Staatsgewalt. Antwort auf die Frage nach
der Rechtsbindung der inneren Staatsgewalt gibt in erster Linie das (nationale) Staats-
recht. Die rechtliche Bindung der Staatsgewalt in den internationalen Beziehungen ist
hingegen primér eine Frage des Volkerrechts.

Aber das Volkerrecht beschrinkt sich schon lange nicht mehr auf die rechtliche Re-
gelung der Verhiltnisse und Beziehungen der Staaten untereinander, sondern sein Gel-
tungsanspruch und sein Geltungsbereich erstrecken sich, und das mit steigender Inten-
sitdt, auch auf die vom nationalen (Staats-) Recht bestimmten Beziechungen zwischen
den Staaten und den einzelnen Menschen, seien es Biirger, Auslédnder oder Staatenlose.
Das ist das Thema der im Volkerrecht verankerten Menschenrechte.
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Die geschichtliche Evolution des Rechts, sowohl der nationalen Rechtsordnungen als
auch des Volkerrechts, hat in den letzten Jahrhunderten sukzessive und insgesamt ste-
tig dazu gefiihrt, dass sowohl die Staatsgewalt als auch die Souverinitit der Staaten in
Bezug auf den Status des Individuums, sei es schlechthin als Mensch oder als Staats-
angehoriger und Biirger, nicht mehr absolut gelten.' Es sind im Geschichtsprozess zwei
Bewegungen, eine politische und eine rechtliche Bewegung zu erkennen, die zwar in
Wechselbeziehung miteinander stehen, aber jede fiir sich eigenstindig sind, und die
seit der zweiten Hélfte des 20. Jahrhunderts immer mehr konvergieren: der Ziel- und
Fluchtpunkt der beiden Bewegungen ist dabei kein Geheimnis, sondern schon seit lan-
gem klar erkennbar: die Beschrankung der staatlichen Gewalt und staatlicher Souvera-
nitdt zum Zwecke der Institutionalisierung und Konstitutionalisierung von individueller
Freiheit und personlicher Sicherheit. Es ist eine politische Bewegung im globalen Maf3-
stab, ein globaler Trend zur Konstitutionalisierung. Er hat sich vorsichtig und zaghaft
in der ersten Halfte des 20. Jahrhunderts vorbereitet. In seiner zweiten Hélfte aber hat
die Bewegung trotz oder vielleicht auch gerade wegen des ideologischen und politi-
schen Systemgegensatzes zwischen Ost und West wiahrend des Kalten Krieges in einem
schwierigen und widerspriichlichen Prozess stark an Kraft gewonnen, um dann zum
Ende des Jahrhunderts in der Osteuropéischen Revolution einen weltgeschichtlich kaum
zu tiberschitzenden Durchbruch zu erleben. Moglich wurde er durch den Zusammen-
bruch des kommunistischen Staatensystems in Europa und das Abtreten seiner kollek-
tivistischen, menschenrechtsfeindlichen Ideologie des Marxismus-Leninismus, durch
den Untergang der Sowjetunion und das definitive Ende des Kalten Krieges.

I1. KONSTITUTIONALISIERUNG DES STAAT-BURGER-VERHALTNISSES IM
NATIONALEN RECHT: DIE HISTORISCHE PERSPEKTIVE

Die Bindung der politischen Herrschaft an das Recht hat sich in Europa und Nord-
amerika in einem Jahrhunderte hindurch dauernden sowohl revolutionidren, als auch
evolutiondren Prozess entwickelt. Man kann vier Falle oder auch Modelle in dieser Ent-
wicklung unterscheiden: England, USA, Frankreich und Deutschland.

a. England

In England hat die Vorstellung, dass die vom Fiirsten oder Konig ausgetibte Herr-
schaftsmacht an das gute, alte Recht gebunden ist, dass er seine Macht besitzt, um das
Recht im Herrschaftsgebiet zu wahren, dass seine Macht durch das Recht beschrankt
ist und dass der Fiirst vom Volk abgesetzt werden kdnne, wenn er das Recht bricht und
tyrannisch wird, mit Ausnahme der kurzen Zeitspanne der Diktatur Oliver Cromwells
im 17. Jahrhundert, bis heute kontinuierlich seine Geltung gehabt und bewahrt. Die Vor-
stellung, dass die fiirstliche Macht durch das Recht beschrénkt ist, war eine im Mittelal-
ter in ganz Europa verbreitete und herrschende Idee. Sie hat zwar in der Magna Charta

1 Grimm, Dieter: Souverdnitit. Herkunft und Zukunft eines Schliisselbegriffs, Berlin 2009; Quaritsch, Helmut:

Souverénitit. Entstehung und Entwicklung des Begriffs in Frankreich und Deutschland vom 13. Jahrhundert bis
1806, Berlin 1986.



Libertatum (1215) ihren beriihmtesten Niederschlag gefunden, aber es gibt in Spanien,
Ungarn, Polen und Deutschland vergleichbare Rechtsakte aus jener Zeit. Durch die Glo-
rious Revolution (1688), 100 Jahre vor der Franzdsischen Revolution, wehrten die eng-
lischen Stande die Versuche ihrer aus dem Hause Stuart stammenden Konige endgiiltig
mit Erfolg ab, eine ,,absolutistische®, also eine vom Recht losgeloste (legibus absoluta)
Herrschaft zu errichten. England gab sich zwar keine geschriebene Verfassung, son-
dern hatte (und hat bis heute) nur einzelne, grundlegende Rechtsakte und Gesetze, aber
es besall eine politische Ordnung, in der die Staatsgewalt auf verschiedene, zunichst
noch nach stdndischen Prinzipien gebildete Organe (Konig, Parlament, Gerichte) auf-
geteilt war. Die stindische Struktur wich im 19. und 20. Jahrhundert, vor allem durch
die Demokratisierung des Wahlrechts, dem Prinzip der Volkssouveranitit, und die kon-
stitutionelle Monarchie Grof3britanniens verwandelte sich in ein parlamentarisches Re-
gierungssystem mit der Besonderheit eines nicht demokratisch gewéhlten, sondern im
Wege familidrer Erbfolge bestimmten, in kompetenzieller Hinsicht nunmehr machtlo-
sen Staatsoberhauptes. Die Gewaltenteilung blieb erhalten, und aus den seit der Magna
Charta verbrieften Rechten und Privilegien der englischen ,,Untertanen” wurden in
einem kontinuierlichen, von den Gerichten und vom Parlament gesteuerten Wandlungs-
prozess moderne Grundrechte der Menschen und Biirger.

b. Vereinigte Staaten von Amerika

Die in den britischen Kolonien Nordamerikas lebenden Untertanen haben sich gegen-
iiber dem Londoner Parlament, welches iiber sie zwar herrschte, von dessen Wahl und
Mandaten sie aber ausgeschlossen waren, in der berithmten Unabhéngigkeitserklarung
(4. 7. 1776) auf das Selbstbestimmungsrecht der Volker berufen und ihre staatliche Un-
abhingigkeit vom Mutterland erklért. Die Kolonien empfanden die von Grof3britannien
iiber sie ausgeiibte Herrschaft als ,,Despotie” und ,,Tyrannis“ und erklérten es fiir ihr
unverdufBerliches, von der Natur gegebenes Recht, diesen Zustand durch Errichtung ei-
ner eigenen, auf den Willen des Volkes gegriindeten Herrschaft zu beenden.

Drei Wochen vorher hatte die Virginia Bill of Rights (12.6.1776) unmittelbar in
Anschluss an die Berufung auf die elementaren, unverduBerlichen (unalienable) Men-
schenrechte (Leben, Freiheit, Eigentum, Streben nach Gliick und Sicherheit) das Prinzip
verkiindet, das staatliche Herrschaft demokratisch legitimiert sein miisse (Art. 2). Aber
die amerikanischen Revolutiondre wussten sehr wohl um die Gefahr, dass selbst die von
ihnen neu begriindete staatliche Herrschaft zur Despotie entarten konnte. Um dem ei-
nen Riegel vorzuschieben, verbanden sie in Art. 5 das Prinzip der Demokratie mit dem
Prinzip der Gewaltenteilung und periodischen Wahlen: ,,That the legislative and execu-
tive powers of the state should be separate and distinct from the judicative; and that the
members of the two first may be restrained from oppression, by feeling and participating
the burthens of the people, they should, at fixed periods, be reduced to a private station,
return into that body from which they were originally taken, and the vacancies be sup-
plied by frequent, certain, and regular elections, in which all, or any part of the former
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members, to be again eligible, or ineligible, as the laws shall direct.”

Demokratie und Gewaltenteilung erhalten in diesen klassischen Deklarationen der
politischen Freiheit den Rang von Rechten (rights) des Einzelnen wie auch der Biirger
insgesamt. Zugleich bilden die beiden Prinzipien aber auch entscheidende staatliche
Strukturelemente, um die unverduBerlichen Menschen- und Biirgerrechte in den kiinf-
tig zu erwartenden wechselnden politischen Zustinden institutionell zu sichern.

Von diesen Ideen und Grundsétzen ist die bis heute geltende Verfassung der USA (1787)
bestimmt, denn ihr innerer Aufbau wird vollig von der Gewaltenteilung beherrscht. Das
der Gewaltentrennung angenéherte Prinzip gibt der Verfassung einen an Klarheit und
Stringenz nicht zu iibertreffenden Aufbau: die Legislative bildet der Kongress (Art. 1),
die Exekutive der Président (Art. 2) und die Judikative das Oberste Gericht der Vereinig-
ten Staaten (Art. 3). Integriert in diese Organisationsstruktur ist das Demokratieprinzip
durch die Bestimmung iiber die Wahlen sowohl der beiden Hauser des Kongresses (Senat
und Reprisentantenhaus), als auch des Présidenten. In Art. 4 der Verfassung folgen Be-
stimmungen iiber die der Union angehdrenden Gliedstaaten (states).

Bekanntlich enthielt der Verfassungstext zunéchst keinen Grundrechtskatalog. Erst
durch einzelne, zu verschiedenen Zeiten beschlossene ,,Anhidnge* (amendments) wur-
den der Verfassung ab 1791 Grundrechte hinzugefiigt, beginnend mit der Religions-
freiheit, der Redefreiheit, der Pressefreiheit, der Versammlungsfreiheit sowie dem Peti-
tions- und Beschwerderecht.

Der Text der US-Verfassung ist in den bald 240 Jahren ihres Bestehens in ihrem Kern
nicht gedndert, sondern nur erginzt worden. Man wird dies als einen starken empiri-
schen Beleg dafiir nehmen konnen, dass die von den Vitern der Verfassung auf ,,checks
and balances* und ,,balance of power” gesetzten Akzente zusammen mit dem Demo-
kratieprinzip den Menschenrechten und der Biirgerfreiheit breite Entfaltungsmoglich-
keiten gesichert und die Entstehung einer starken Zivil- und Wirtschaftsgesellschaft als
Grundlage dieser Freiheit ermdglicht haben.

c. Frankreich

Im Unterschied zu England und den Vereinigten Staaten hatte sich im 17. Jahrhundert
in Frankreich in der Regierungszeit Ludwig XIV die klassische Form des kontinental-
europdischen Absolutismus, d. h. eine vom Recht in keiner Weise eingeschrankte mo-
narchische Herrschaft, herausgebildet und die einstige politische Macht des Adels, der
Stande insgesamt, marginalisiert. Gleichwohl war auch in Frankreich die Erinnerung
an die Funktion und Rechtsstellung der Stinde nicht vollig erloschen, denn als 1788 die
finanziellen Note des Hofes sich dramatisch verschérft hatten, ergriff Konig Ludwig
XVI auf ein stindestaatliches Rechtsinstitut zuriick, um sich Geld zu verschaffen. Er
berief die Generalstéinde (les Etats généreaux) Frankreichs zum 1. Mai 1789 ein, um
mit ihnen {iber einen Ausweg aus der Finanzkrise zu beraten. Die Generalstidnde hatten
von alters das Recht der Steuerbewilligung, sie waren aber seit 1614 nicht mehr vom



Konig einberufen worden. Unter den am Ende des 18. Jahrhunderts vollig verdnderten
gesellschaftlichen Verhiltnissen fiihrte der Schritt des Konigs sukzessive zur Revolu-
tion. Der Dritte Stand, das Biirgertum, erklérte sich zur Nation, d. h. zum politischen
Reprisentanten des ganzen franzosischen Volkes, zum Tréiger der Volkssouverénitit
und der verfassungsgebenden Gewalt (le pouvoir constituant).

Die Erkldrung der Menschen- und Biirgerrechte (26.8.1789) verkiindete nicht nur die
Prinzipien der Freiheit, Gleichheit, Eigentum und Sicherheit, sondern nahm in ihren
Katalog auch die Volkssouverénitit (Art. 3) und die Gewaltenteilung (Art. 16) auf. Sie
ging darin sogar so weit zu verkiinden, dass eine Gesellschaft, in welcher jene Rechte
nicht verbiirgt und die Gewaltenteilung nicht festgelegt sei, ,,keine Verfassung habe*.

d. Deutschland

Die Idee, dass staatliche Herrschaft durch das Recht begrenzt und beschréinkt sei und
sein miisse, war in Deutschland bis zum Ende des ersten Reiches (1806) schon durch die
Fortexistenz der Institutionen und Organe eben dieses Reiches présent, denn der Kaiser
war zu keiner Zeit ein absoluter Herrscher an der Spitze einer staatlichen Zentralgewalt.
Das Reich war vielmehr ein im Lehnssystem wurzelndes, auf das Recht gegriindetes, in
einer langen Geschichte gewachsenes und daher {iberaus kompliziertes Herrschaftsge-
bilde, in welchem die Fiirsten - Triger weltlicher und geistlicher Territorialherrschaften
- durch wechselseitige Rechte (Privilegien) und Pflichten spannungs- und konfliktreich
miteinander verbunden waren. Ohne die Zustimmung der auf dem Reichstag versam-
melten Reichsstdnde war der Kaiser kaum handlungsféhig.

Allerdings hatte der Westfélische Frieden von Miinster un Osnabriick (1648) aber den
Reichsstédnden in ihren Territorien (teilweise) eine rechtlich unbeschriankte Hoheitsge-
walt nach innen iiber ihre Untertanen und nach auflen die volle staatliche Souverdnitét
zu erkannt. Sie hatten insbesondere das Recht, frei iiber die Fithrung von Krieg und
iiber den Abschluss von Friedensvertrigen zu entscheiden.

Nach dem Untergang des Reiches und dem Wiener Kongress (1815) fand in den deut-
schen Staaten ein tiber hundert Jahre wihrender Kampf um die Beschrinkung der mo-
narchischen Staatsgewalt durch Verfassungen und um die Durchsetzung des Prinzips
der Volkssouverénitit statt. In dieser Zeit setzte sich im Zeichen der von Immanuel Kant
begriindeten Idee des Rechtsstaates das Prinzip der Unabhéngigkeit der Justiz iiberall
in Deutschland durch und damit jene rechtliche Institution, in welcher sich die Bindung
der Staatsgewalt an Gesetz und Recht, aber auch die Gewaltenteilung am sichtbarsten
nach auBen manifestiert.

Das Biirgertum erwies sich in sozio-politischer Hinsicht jedoch als nicht méichtig ge-
nug, das Prinzip der Volkssouverdnitit gegeniiber der herrschenden monarchischen Ex-
ekutive durchzusetzen. Die biirgerliche Revolution von 1848/1849 scheiterte. Erst mit
der Verabschiedung der Weimarer Reichsverfassung (1919) und der Annahme von
republikanischen Verfassungen in den Gliedstaaten der foderal organisierten Weimarer
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Republik fand die konstitutionelle Monarchie in Deutschland ihr Ende. Menschenrech-
te, Demokratie und Gewaltenteilung hatten sich durchgesetzt, jedoch nur fiir kurze Zeit,
denn die Machtergreifung Adolf Hitlers und seiner NSDAP (Mérz 1933) etablierte ein
»rechtes™ totalitdres Herrschaftssystem, einen rassistischen Einparteistaat, der in der
absoluten Macht des ,,Fiihrers® kulminierte und nicht nur in praktischer, sondern auch
in theoretischer Hinsicht Menschenrechte, Demokratie und Gewaltenteilung verwarf.

Die am Ende des Zweiten Weltkrieges von den alliierten Siegerméichten bewirkte
Teilung des Deutschen Reiches fiithrte in Gestalt der Bundesrepublik Deutschland im
Westen und der Deutschen Demokratischen Republik im Osten zu zwei in idealtypi-
scher Hinsicht absolut gegensétzlichen, antagonistischen Staatsordnungen: wihrend die
Bundesrepublik mit ihrem Grundgesetz Anschluss an die westeuropdisch-nordameri-
kanische Verfassungstradition fand und einen pluralistischen, demokratischen Rechts-
staat mit Menschenrechten, Gewaltenteilung, Demokratie, Verfassungsgerichtsbarkeit
und Zivilgesellschaft etablierte, errichtete die sowjetische Besatzungsmacht in der DDR
ein ,linkes* totalitdres Herrschaftssystem, einen kommunistischen Einparteistaat, der
Menschenrechte als ,,bourgeoise Ideologie” negierte und stattdessen ,,Klassenrechte*
propagierte, der Gewaltenkonzentration an die Stelle von Gewaltenteilung setzte, der die
Macht der Partei- und Staatsfithrung, der Opportunitét wechselnder politischer Zweck-
méBigkeit folgend, iiber Gesetz und Recht stellte und im Zeichen der ,,Parteilichkeit™ die
politische Abhéngigkeit der Justiz zum Grundsatz erhob. Die Volkssouverénitit wurde
zwar behauptet, war aber tatséchlich durch die Souverénitit der Kommunistischen Par-
tei, ihre Allgewalt, ersetzt worden. Diese beruhte nicht auf der demokratischen Zustim-
mung der Biirger in freien Wahlen, sondern wurde mit einem politischen Wahrheits- und
Richtigkeitsanspruch begriindet und gerechtfertigt, der apriori aus der verbindlichen,
von der Partei verwalteten marxistisch-leninistischen Ideologie hergeleitet wurde.

Mit dem Ende dieses Systems in der DDR (1989) und ihrem Beitritt zur Bundesrepub-
lik und zum demokratischen Rechtsstaat des Grundgesetzes (3.10.1990) ist die Bindung
der politischen Macht an das Recht endgiiltig in ganz Deutschland zur Geltung gelangt.

Unter dem Gesichtspunkt der Bindung der Staatsgewalt an das Recht stellt das Grund-
gesetz Deutschlands von 1949 den Abschluss einer langen geschichtlichen Entwicklung
und zugleich deren Kronung dar. Denn hinausgehend iiber die Weimarer Reichsverfas-
sung hat das Grundgesetz auch die Legislative, also den Bundestag, an die Grund- und
Menschenrechte als unmittelbar geltendes Recht gebunden (Art. 1 Abs. 3; Art. 20 Abs.
3 GQ), die fundamentalen, pragenden Strukturbestimmungen des Grundgesetzes (Art.
I “und” [d. h. ,,bis*“] 20) von Verfassungsénderungen definitiv ausgeschlossen (Art. 79
Abs. 3 GG) und durch die Einfiihrung des Bundesverfassungsgerichts eine Institution
geschaffen, welche die Bindung der drei Zweige der Staatsgewalt an das Recht (Verfas-
sung) iiberwacht und durchsetzt. Durch das Rechtsinstitut der Verfassungsbeschwerde
(Individualbeschwerde) hat das Grundgesetz auch jedem Einzelnen die Moglichkeit er-
offnet, mit Hilfe des Verfassungsgerichts seine verfassungsmifigen Rechte und Freihei-



ten gegeniiber MaBnahmen der Staatsgewalt zu verteidigen (Art. 93 Abs. 1 Nr. 4a).

III. ERWEITERUNG UND VERTIEFUNG DES KONSTITUTIONALISMUS
DURCH REGIONALES VOLKERRECHT UND SUPRANATIONALES RECHT:
EUROPA

a. Stirkung der konstitutionellen Rechtsbindungen durch den Europarat (ER)

Alle europdischen Staaten, die nicht der Européischen Union, aber — mit der Ausnah-
me von Belarus und Kosovo - dem Europarat angehdren, haben sich durch die Uber-
nahme seiner Satzung (Statut) und zusétzlich durch die Ratifizierung der Européischen
Konvention zum Schutze der Menschenrechte und Grundfreiheiten (EMRK) dazu ver-
pflichtet, “den Grundsatz der Vorherrschaft des Rechts” sowie die Menschenrechte und
Grundfreiheiten zu achten und zu fordern (Art. 3). Durch die Beteiligung an der Kon-
stituierung des Europédischen Gerichtshofes fiir Menschenrechte (EGMR) und durch
die Unterwerfung unter seine Jurisdiktion haben die Mitgliedsstaaten des Europarates
institutionell am sichtbarsten zum Ausdruck gebracht, dass sie den Vorrang des Rechts
vor der Macht anerkennen.

Seit seiner Griindung (1949) hat der Europarat den Prozess der Konstitutionalisierung
der Staatsordnungen in ganz Europa in einem Male wie keine andere Organisation
gefordert.

b.Stirkung der konstitutionellen Rechtsbindungen durch die Européische Union (EU)

Die Bindung der Staatsgewalt derjenigen Staaten, die Mitglieder der Européischen
Union sind, an Rechtsstaatlichkeit und Demokratie, Menschenrechte und Gewaltentei-
lung wird auch durch das supranationale Recht der Union abgesichert. Art. 2 des EU-
Vertrages (EUV) von Lissabon (2007/2009) iiber die fundamentalen, von der EU fiir
verbindlich erkldrten Werte bestimmt:

,Die Werte, auf die sich die Union griindet, sind die Achtung der Menschenwiirde,
Freiheit, Demokratie, Gleichheit, Rechtsstaatlichkeit und die Wahrung der Menschen-
rechte einschlieBlich der Rechte der Personen, die Minderheiten angehoren. Diese Wer-
te sind allen Mitgliedstaaten in einer Gesellschaft gemeinsam, die sich durch Pluralis-
mus, Nichtdiskriminierung, Toleranz, Gerechtigkeit, Solidaritit und die Gleichheit von
Frauen und Ménnern auszeichnet.”

Zeichnet sich “die eindeutige Gefahr einer schwerwiegenden Verletzung der in Art.
2 genannten Werte durch einen Mitgliedstaat™ ab, besteht die Moglichkeit, gegen den
betreffenden Mitgliedstaat mit Sanktionen vorzugehen (Art. 7 EUV), insbesondere sei-
ne Mitgliedschaftsrechte fiir eine gewisse Zeit zu suspendieren. AuBerstenfalls ist der
Ausschluss aus der EU moglich.

Zwar ist der “Verfassungsvertrag” der EU an der Ablehnung der Volker Frankreichs
und Hollands gescheitert (2003), aber die an seiner Stelle 2007 angenommenen und
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2009 in Kraft getretenen beiden EU-Reformvertrage von Lissabon und die mit ihnen
zusammen verabschiedete Charta der Grundrechte der Europiischen Union haben das
konstitutionelle Profil auch der EU selbst geschirft. Art. 2 EUV legt die EU auf grund-
legende Werte fest, zu denen auch Rechtsstaatlichkeit, Demokratie und Menschenrechte
gehoren. Zwar ist die Europdische Union kein Staat, sie ist aber einem foderalen Staats-
gebilde angenéhert und folgt im Ansatz auch entsprechenden Organisationsprinzipien.
Ausdriicklich bekennt sich die EU zur “repridsentativen Demokratie” (Art. 10 Abs. 1
EUV) sowie mittelbar, durch das Bekenntnis zur Rechtsstaatlichkeit (rule of law) in Art.
2 EUV, auch zu dem Prinzip der Gewaltenteilung. Art. 13 Abs. 2 EUV enthélt aulerdem
eine Bestimmung tiber die Funktions- und Kompetenzabgrenzung zwischen den Orga-
nen der Union, welche dem Gedanken der Gewaltenteilung nahe steht:

“Jedes Organ handelt nach MafBgabe der ihm in den Vertrdgen zugewiesenen Befug-
nisse nach den Verfahren, Bedingungen und Zielen, die in den Vertrigen festgelegt
sind. Die Organe arbeiten loyal zusammen.”

Die Europdische Union ist durch und durch ein Rechtsgebilde: sie ist durch volker-
rechtliche Vertrage begriindet worden und kann gemifl dem die Union beherrschenden
»Grundsatz der begrenzten Einzelerméchtigung™ (Art. 5 EUV) nur dann und nur inso-
weit tdtig werden, wie ihre Organe dazu ausdriicklich durch die Vertridge unmittelbar
und mittelbar ermichtigt sind. Uber die Einhaltung dieser Grundsitze wachen der Ge-
richtshof der Européischen Union (EuGH) und unter gewissen Voraussetzungen auch
die Verfassungsgerichte der EU-Mitgliedstaaten.

Die Europiische Union ist ferner an die Grund- und Menschenrechte gebunden (Art.
6 EUV). Die im Jahre 2000 beschlossene Charta der Grundrechte der Europdischen
Union ist 2007 fiir rechtsverbindlich erkldrt und damit integraler Teil des Unionsrechts
geworden. Die EU hat aullerdem beschlossen, der Européischen Konvention zum Schut-
ze der Menschenrechte und Grundfreiheiten (EMRK) beizutreten und sich damit der
Jurisdiktion des Europdischen Gerichtshofes fiir Menschenrechte in Stralburg zu un-
terwerfen (Art. 6 Abs. 3 EUV).

Alle diese Bestimmungen des Rechts der Union haben eine sehr starke Ausstrah-
lungswirkung in Europa, vor allem auf jene europdischen Staaten, die Mitglieder der
EU werden wollen. Sie sind gezwungen, die betreffenden Fundamentalnormen des Uni-
onsrechts in ihre nationalen Verfassungen zu iibernehmen und sie einzuhalten.

Zusammen mit dem Europarat und der EMRK als dessen Instrument stellt die Euro-
pdische Union seit Jahrzehnten ein méchtiges Bollwerk fiir die Bindung der Macht an
das Recht in Europa dar.

Insgesamt gesehen zeigt sich Europa als derjenige Teil der internationalen Staaten-
gemeinschaft, in welchem die rechtliche Bindung der Staatsgewalt an das Recht am
breiteten und weitesten vorangeschritten ist. Allerdings zeigen neuere Entwicklungen
vereinzelt in der EU (Ruménien; Ungarn), bedenklicher noch im Europarat (Russland;



Ukraine; Aserbaidschan), dass erreichte Standards bedroht und Riickfille in rechts-
staatswidrige und menschenrechtsfeindliche Zustdnde moglich sind.

IV. GLOBALE STARKUNG UND FORDERUNG DES KONSTITUTIONALIS-
MUS DURCH ENTWICKLUNGEN IM UNIVERSELLEN VOLKERRECHT DER
VEREINTEN NATIONEN

a. Die verborgene konstitutionelle Dimension der UN-Menschenrechtspakte von 1966

Die Vorstellung von einer Staatsgewalt, deren Machtorgane erklartermaf3en und de-
finitiv nicht an das Recht gebunden sind, sondern iiber dem Recht stehen, ist mit dem
heute geltenden Volkerrecht nicht mehr vereinbar. Der Grund dafiir ist der Rang, den
die Menschenrechte im universellen Volkerrecht haben. Thre Geltung griindet sich auf
den menschenrechtlichen Mindeststandard des Volkergewohnheitsrechts sowie ferner
auf die Charta der Vereinten Nationen, die Allgemeine Erkldrung der Menschenrechte
und auf zahlreiche internationale, rechtsverbindliche Abkommen iiber Menschenrechte,
aus welchen die beiden Internationalen Pakte der Vereinten Nationen iiber zivile und
politische Rechte (,,Biirgerrechtspakt®) bzw. liber wirtschaftliche, soziale und kultu-
relle Rechte (,,Sozialrechtspakt™), die beide am 16.12.1966 verabschiedet wurden und
1976 in Kraft getreten sind, sowie das Internationale Abkommen zur Beseitigung jeder
Form von Rassendiskriminierung vom 7.3.1966 und die Konvention vom 10.12.1984
gegen Folter und andere grausame, unmenschliche und erniedrigende Art der Behand-
lung oder Strafe weit herausragen. Dazu tritt die UN-Konvention zur Verhiitung und
Bestrafung von Volkermord vom 9. 12. 1948. Zwar ist sie kraft ihrer Rechtsnatur und
Zielsetzung in erster Linie ein Akt zum Schutze nationaler und ethnischer Minderhei-
ten, aber sie besitzt auch eine individualrechtliche Dimension und wird daher in der
Rechtsliteratur gewohnlich als Teil des internationalen Menschenrechtsschutzes veror-
tet und behandelt.?

Die groBite Bedeutung haben die beiden seit langem unter der Bezeichnung ,,Inter-
national Bill of Rights* zusammengefassten UN-Pakte, an vorderer Stelle der Biir-
gerrechtspakt, weil in diesem erstens die klassischen, liberalen Menschenrechte und
Grundfreiheiten verankert sind, und weil er zweitens von 174 der 193 UN-Mitgliedstaa-
ten unterzeichnet worden ist.> 167 von ihnen haben ihn dariiber hinaus auch ratifiziert,
d. h. seine Bestimmungen in ihr innerstaatliches Recht transformiert.* Daraus folgt: Die
klassischen, liberalen Menschenrechte haben auf der Ebene des Volkervertragsrechts
in einer Breite rechtliche Anerkennung gefunden, die hinter dem menschenrechtlichen

2 Ausfiihrlich zum rechtssystematischen Ort der Volkermordkonvention Luchterhandt, Otto: Volkerrecht versus
Volkermord: bedeutende Fortschritte — ungeloste Probleme, in: Zeitschrift fiir Genozidforschung 9. Jg. (2008),
Heft 2, S. 10 — 67 (15 1)).

3 Die Breite der Zustimmung wird nur noch von dem Internationalen Abkommen zur Beseitigung jeder Form von
Rassendiskriminierung iibertroffen, das nahezu von allen UN-Staaten unterzeichnet und von 176 Staaten auch rati-
fiziert worden ist.

4 Unter ihnen fehlen, aus unterschiedlichen Griinden, die USA und die Volksrepublik China. Sie haben den Biirger-
rechtspakt nur unterzeichnet. Im Unterschied zu den USA hat die Volksrepublik China den Sozialrechtspakt ratifiziert.
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Mindeststandard des Volkergewohnheitsrechts nur noch geringfiigig zuriickbleibt.

Diese Tatsache ist von weitreichender juristischer Bedeutung, denn sie erlaubt die Feststel-
lung, dass die Menschenrechte heute in der internationalen Staatengemeinschaft praktisch
von einem universellen Konsens getragen sind, und zwar bemerkenswerterweise auch jene
Menschenrechte, die seit den Menschenrechtserkldarungen des 18. Jahrhunderts ein Symbol
fiir die rechtliche Bindung und Beschrinkung der Staatsgewalt bilden und untrennbar mit
der Idee des demokratischen Rechts- und Verfassungsstaates verbunden sind.

Diese Feststellung beschridnkt sich zunéchst auf die materiell-rechtliche Ebene der
Menschenrechte, gilt also nicht fiir die Ebene des institutionellen Menschenrechtsschut-
zes. Denn die Zahl der Staaten, die noch zusétzlich das (1.) Fakultativprotokoll (optional
protocol) zum Biirgerrechtspakt ratifiziert und sich damit dem quasi-gerichtlichen Ver-
fahren der Individualrechtsbeschwerde vor dem UN-Human-Rights-Committee (HRC)
unterworfen haben, ist zwar schon sehr beachtlich (114), bleibt aber noch deutlich hinter
der Zahl der Signatarstaaten des Biirgerrechtspakts zuriick. Immerhin aber sind auch
die Signatarstaaten, die nur den Pakt ratifiziert haben, einem gewissen Kontrollmecha-
nismus unterworfen, ndmlich der Verpflichtung, dem HRC auf Anforderung iiber den
Stand und ihre MaBnahmen zur Erfiillung des Biirgerrechtspaktes formlich zu berich-
ten und sich dem Verfahren einer kritischen Uberpriifung und Diskussion ihrer Berich-
te zu unterwerfen (Art. 40 Biirgerrechtspakt).

Mit Blick auf das Problem eines internationalen Prozesses der Konstitutionalisierung
stellt sich folgende Frage: SchlieBt die volkerrechtlich verbindliche Anerkennung der
materiellen Menschenrechte auch die Anerkennung bestimmter Ordnungsprinzipien
und —strukturen fiir die institutionelle Ausgestaltung der Staatsordnung ein, anders ge-
fragt: verpflichten sie auch zu einer menschenrechtskonformen Staatsorganisation?

Die Antwort lautet, dass dies von den Texten der besagten Menschenrechtsvertrige
und ihrer Analyse abhéngt. Diese zeigt, dass vor allem in dem UN-Biirgerrechtspakt
ziemlich klare Vorstellungen von einer staatlichen Ordnung enthalten sowie rechtli-
che Bedingungen und Voraussetzungen formuliert sind, unter denen die materiellen
Menschenrechte eine Chance haben, geachtet und realisiert zu werden und von deren
Institutionalisierung die Wirkung und Wirklichkeit der Menschenrechte abhéngen.

Im Falle der euro-atlantischen Staatenwelt, gemeinhin als ,,der Westen bezeichnet, be-
steht also die feste Uberzeugung, daB die Menschenrechte, sollen sie tatsichlich Geltung
und Wirkung haben, einer ihnen entsprechenden Staats- und Verfassungsordnung bediir-
fen. Aber wie steht es mit den Staaten, die an diesem historischen ,,Erbe* keinen Anteil
hatten und iiber keine vergleichbare Verfassungstradition verfiigen? Die Frage spitzt sich
zu, wenn man bedenkt, dal zwar nicht wenige dieser Staaten Teilnehmer zahlreicher
UN- Menschenrechtskonventionen allgemeineren und spezielleren Inhalts sind und sich
durch den Beitritt zu ihnen volkerrechtlich verpflichtet haben, die Menschenrechte zu
achten, sie einzuhalten und zu férdern, daf sie aber eine Staatsordnung besitzen, deren



Strukturprinzipien denen eines demokratischen Rechts- und Verfassungsstaates unter
Umstidnden diametral entgegenstehen. Als Beispiel sei die Volksrepublik China heraus-
gegriffen, deren politisches System trotz ihrer eindrucksvollen wirtschaftlichen und ge-
sellschaftlichen Liberalisierung der letzten Jahrzehnte noch immer ein kommunistischer
Einparteistaat ist und als solcher nach Prinzipien funktioniert, die — wie ehedem die
Sowjetunion — in prinzipiellem Gegensatz zu Menschenrechten, Rechtsstaat und Demo-
kratie stehen. Gleichwohl ist China wie seiner Zeit die UdSSR und die Staaten ihres He-
gemonialbereichs den bedeutendsten Menschenrechtsvertragen der Vereinten Nationen
beigetreten, dem Internationalen Pakt vom 19.12.1966 {iber biirgerliche und politische
Rechte (IPBPR, Biirgerrechtspakt), den sie 1998 unterzeichnet, allerdings nicht ratifiziert
hat,” und dem Internationalen Pakt vom selben Tage {iber wirtschaftliche, soziale und
kulturelle Rechte (IPWSKR, Sozialrechtspakt), den sie nicht nur unterzeichnet (1997),
sondern auch ratifiziert hat (2001).% Die unterschiedliche Behandlung der beiden Pakte
spiegelt den Umstand wider, daB sich die Volksrepublik China aus ideologischen Griin-
den mit dem Sozialrechtspakt leichter identifizieren kann und daf} dessen Ratifizierung
wegen seiner im Vergleich zum Biirgerrechtspakt erheblich schwécheren Normativitét
den Staaten von vornherein wesentlich leichter fallen muB.

Haélt man sich vor Augen, dafl dem Biirgerrechtspakt weitaus die meisten UN-Mit-
gliedstaaten, beigetreten sind, darunter hinsichtlich ihrer Staatsverfassungen so un-
terschiedliche Lénder wie die Schweiz, Norwegen, Mexiko, Canada, USA, Indien,
Turkmenistan, Bolivien, Peru, Libyen, China, Australien, Japan, Iran, Irak, Rwanda,
Zimbabwe, Agypten oder der Sudan, dann liegt die Vermutung, wenn nicht gar die
unabweisbare Schluflfolgerung nahe, daf} sich zumindest die volkervertragsrechtlich
verankerten Menschenrechte neutral zu Staats- und Verfassungsordnungen verhalten
(miissen) und namentlich die in den beiden UN-Menschenrechtspakten normierten
Menschenrechte mit jeder beliebigen Staatsverfassung, mit demokratischen Rechtsstaa-
ten ebenso wie mit Theokratien, totalitdren Systemen, Diktaturen und autoritiren Re-
gimen vereinbar sind.

Die Heterogenitét der Teilnehmerstaaten des Biirgerrechts- und des Sozialrechtspakts
146t jedenfalls den Schlufl nicht zu, sie héitten mit ihrem Beitritt zu den Pakten eine
volkerrechtliche Verpflichtung zur Einfiihrung und Errichtung einer und sei es auch
nur in ihren Grundziigen bestimmten Verfassungsordnung {ibernehmen wollen. Einen
dahingehenden Konsens wird man schon a priori nicht unterstellen diirfen.

Damit ist aber noch nicht die Frage beantwortet, geschweige denn erledigt, ob nicht
die beiden Menschenrechtspakte und insbesondere der Biirgerrechtspakt Anhaltspunk-
te fiir Institutionen, Organe und Verfahren liefern, die gewisse Schutzfunktionen be-

5 Dem Fakultativprotokoll zum IPBPR tiiber die Individualbeschwerde ist China nicht beigetreten.

6 Weitere wichtige Konventionen, denen China beigetreten ist, sind das Internationale Abkommen zur Be-
seitigung jeder Form von Rassendiskriminierung vom 7.3.1966 (ratifiziert 1981) und die UN-Konvention vom
10.12.1984 gegen Folter und andere grausame, unmenschliche und erniedrigende Art der Behandlung oder Strafe
(unterzeichnet 1986, ratifiziert 1988).
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ziiglich der Menschenrechte erfiillen. Die Frage ist zu bejahen. Solche institutionelle
Mechanismen sind festzustellen. Das zeigt der folgende Katalog:

1. Die Menschenrechtsverpflichtungen der Teilnehmerstaaten schlieBen notwendige
»gesetzgeberische und sonstige Vorkehrungen® zur Gewihrleistung der Rechte ein (Art.
2 Abs. 2 IPBPR). Sie zielen damit jedenfalls auf menschenrechtsfreundliche oder wenigs-
tens mit ithnen zu vereinbarende staatliche Organisationsstrukturen und Verfahren.

2. Die Teilnehmerstaaten sind verpflichtet, die Effektivitdt der Menschenrechte durch
ein wirksames Beschwerdeverfahren sicherzustellen, wobei ,,der gerichtliche Rechts-
schutz favorisiert wird (Art. 2 Abs. 3 lit. a —¢).’

3. Der Pakt unterscheidet ,,zustdndige Gerichts-, Verwaltungs- und Gesetzgebungs-
organe (Art. 2 Abs. 3 lit. b), verpflichtet die Teilnehmerstaaten, ,,unabhéngige, unpar-
teiische und auf Gesetz beruhende Gerichte* mitsamt einem Instanzenzug einzurichten
(Art. 14 Abs. 1 Satz 1, Abs. 5 IPBPR)® und setzt die Institution eines von den Gerichten
getrennten und gegeniiber der Exekutive selbstindigen Gesetzgebers voraus (vgl. Art. 9
Abs. 1; Art. 12 Abs. 3; Art. 14 Abs. 1; Art. 15 Abs. 1; Art. 18 Abs. 3; Art. 19 Abs.3; Art.
20 Abs. 2; Art. 21; Art. 22 Abs.2; Art. 26).

4. Die Volksvertretung (Gesetzgeber) ist nach einem Wahlrecht zu bilden, das ,,echte®,
bzw. ,,periodische, allgemeine, gleiche und geheime Wahlen™ und insbesondere ,,die
freie Auslibung des Wihlerwillens gewéhrleistet und ferner frei von jedweder Diskri-
minierung ist (Art. 25).°

5. Die verbiirgten Menschenrechte sind als im Regelfall geltende Freiheiten konzi-
piert, mithin keine Gewdhrungen in Ausnahmenfillen. Sie diirfen nur im verfassungs-
miBig verhdngten Notstandsfall, begrenzt auf die Rechte und Freiheiten der Art. 9, 10,
12-14, 19 — 25 IPBPR aufgehoben werden (Art. 4). In der Normallage diirfen sie nicht
abgeschafft werden (Art. 5 Abs. 1 IPBPR). Der Teilnehmerstaat darf sie vielmehr nur
»einschrianken™ und dies auch nur unter bestimmten Voraussetzungen und nur bis zu
einer bestimmten Grenze: die Voraussetzungen sind, da3 Einschrankungen erstens nur
durch ein ,,Gesetz®, also durch das Parlament selbst oder mit dessen Erméchtigung er-
folgen diirfen, dal3 sie zweitens nicht zu beliebigen Zwecken, sondern nur zum Schutz
der nationalen Sicherheit, der 6ffentlichen Ordnung und Sittlichkeit, der Gesundheit so-
wie der Rechte und Freiheiten anderer Menschen eingeschriankt werden diirfen und dass
die vorgesehene Einschrankung drittens fiir die namlichen Zwecke ,,erforderlich® bzw.

7 M. Nowak, UNO-Pakt iiber biirgerliche und politische Rechte und Fakultativprotokoll. CCPR-Kommentar, 1.
Auflage, 1989, S. 63 (Art. 2 Rn. 58); derselbe: UN-Covenant on Civil and Political Rights, 2-nd revised Edition,
2005, S. 63 (Art. 2 Rn. 63).

8 Zu Recht bemerkt Nowak, ,,daf hier eine auf den liberal-rechtsstaatlichen Grundsitzen der Gewaltenteilung
und der Unabhéngigkeit der Gerichte gegeniiber der exekutiven Gewalt bestehende Bestimmung Eingang in
einen universellen Menschenrechtsvertrag gefunden hat.”“ A.a.O. 1989, S. 249 (Art. 14 Rn. 2); engl. Ausgabe
2005, S. 306 (Art. 14 Nr. 2).

9 Nowak, a.a.0. 1989, S. 475 (Art. 25 Rn. 17); engl. Ausgabe 2005, S. 575 (Rn. 20). Der Vorschlag einer ausdriickli-
chen Verankerung des Mehrparteiensystems ist wegen des Widerspruchs der Sowjetunion fallengelassen worden.



notwendig sein muss (Art. 12 Abs. 2; Art. 18 Abs. 3; Art. 19 Abs. 3, Art. 21 Abs. 2; Art.
22 Abs. 2 IPBPR). UbermiBige Einschrinkungen und folglich erst recht Aushohlun-
gen der betreffenden Menschenrechte und Grundfreiheiten sind ausdriicklich untersagt
(Art. 5 Abs. 1 IPBPR). SchlieBlich kann sich die Erforderlichkeit von Einschrinkungen
zum Schutze etwa der nationalen Sicherheit — viertens — nicht nach einer beliebigen
ZweckmaéBigkeit richten, sondern sie sich nur danach bemessen, was ,,in einer demokra-
tischen Gesellschaft® fiir angemessen gehalten wird.

Diese Bestimmungen, die auch dem Sozialrechtspakt immanent sind, normieren in
verschiedenen Varianten den Grundsatz, dass staatliche Eingriffe in bzw. Einschrankun-
gen von Menschenrechten legitim, begrenzt, messbar und verhéltnismafBig sein miissen.
Der Grundsatz der VerhiltnisméBigkeit aber ist ein Kerngedanke des Rechtsstaates.!°

6. Indem Einschriankungen der Menschenrechte nur durch oder auf Grund eines Ge-
setzes erfolgen diirfen, folgen die Pakte dem klassischen rechtsstaatlichen Gedanken,
dass die ,,Behorden®, also die Exekutive, nicht kraft origindrer eigener Kompetenz nach
ihrem freien Belieben in Menschenrechte eingreifen diirfen, sondern dazu einer Er-
michtigung des Gesetzgebers bediirfen. Damit ist in die Pakte ein weiterer fundamen-
taler Grundsatz der Rechtsstaatlichkeit (rule of law) eingefiigt, nimlich der Grundsatz
der GesetzmaiBigkeit der Verwaltung.

7. Die Pakte normieren schlieBlich ein vielféltig differenziertes Verbot, Menschen zu
diskriminieren, namentlich auch wegen ihrer ,,Religion, der politischen oder sonstigen
Anschauungen, der nationalen oder sozialen Herkunft™ (Art. 2 Abs. 1; Art. 26 IPBPR;
Art. 2 Abs. 2 IPWSKR). Ein so weitreichendes Diskriminierungsverbot setzt auf Seiten
der Vertragsstaaten denknotwendig eine Verfassungsordnung voraus, welche die Men-
schenrechte unter Beachtung weltanschaulicher und politischer Neutralitit gewihrleis-
tet. Ein sdkularer Weltanschauungsstaat oder eine Theokratie, seien sie totalitir oder
autoritar-diktatorisch, sind damit schlechterdings nicht vereinbar.

8. Stellt man die institutionellen Implikationen der Pakte in einen systematischen
Zusammenhang, dann dringt sich die Feststellung formlich auf, da3 ihre Normen und
vor allem ihr ,,Geist* einer Staats- und Verfassungsordnung am néchsten stehen, welche
Rechtsstaatlichkeit und Demokratie im Interesse von individueller Freiheit und Gleich-
heit zu einer festen, institutionellen Einheit verbindet: Unabhédngigkeit der Gerichte, ein
durch demokratische Wahlen konstituierter Gesetzgeber (Parlament), GesetzméBigkeit
der Verwaltung sind, zusammen genommen, ein ,,Pladoyer* fiir den Grundsatz der Ge-
waltenteilung; dazu treten der Grundsatz der VerhéltnismaBigkeit, gerechtes Gericht (fair
trial), Diskriminierungsverbot und Individualfreiheit. Die Grundsétze fiigen sich nahtlos
zu jenem Menschenbild, das die Praambeln der Pakte tibereinstimmend formulieren und
zur Vorgabe des Verstindnisses und zur Leitlinie bei der Auslegung ihrer Einzelbestim-
mungen machen. Es wird von der Idee der jedem Menschen innewohnenden Wiirde und

10 Nowak, a.a.0. 1989, S. 373 (Art. 19 Rn. 37); engl. Ausgabe 2005, S. 460 Rn. 47.
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von dem ,,Ideal vom freien Menschen* als Grundlage der Menschenrechte bestimmt.

b. Re-Interpretation des nationalstaatlichen Souverinititsprinzips: Das globale
Konzept der ,,Responsibility to Protect*

Die materielle Rechtsbindung der heutigen Staaten durch die Menschenrechte des
universellen Volkerrechts steht in einem starken Spannungsverhéltnis zu dem volker-
rechtlichen Prinzip der Souverdnitit (Art. 2 Nr. 1 UNO-Charta). Unter dem Eindruck
der Tatsache, dass es in den 1990er Jahren bei innerstaatlichen Konflikten vor den Au-
gen der Weltoffentlichkeit und der Vereinten Nationen mehrfach zu schweren Verbre-
chen gegen die Menschlichkeit und Voélkermord gekommen war (Somalia, 1992/1993;
Rwanda, 1994; Bosnien-Herzegowina, 1992-1995; Tschetschenien, 1994-1996; Koso-
vo, 1998/1999; Osttimor, 1999), ist in der internationalen Gemeinschaft eine lebhafte
Diskussion dariiber entstanden, wie eine Wiederholung solcher Vorgiange in Zukunft
ausgeschlossen werden konne. Sie wird unter dem Schlagwort ,,responsibility to pro-
tect”, d. h. der postulierten Verpflichtung der Staaten zum Schutz ihrer Biirger kraft
Volkerrecht, gefiihrt.!

Den AnstoB3 zu der Diskussion hat UN-Generalsekretidr Kofi Annan mit seinem Auf-
tritt am 20.9.1999 in der 54. Session der UN-Generalversammlung gegeben, bei wel-
chem er mit Blick auf den Milleniumsgipfel der Vereinten Nationen die katastrophale
humanitidre Negativbilanz der 1990er Jahre zum Anlass nahm, sich kritisch mit dem
herkdmmlichen Verstidndnis von nationaler Souverénitdt und mit dem Problem der ,,hu-
manitdren Intervention* — mit oder ohne Mandatierung durch die UNO — auseinander-
zusetzen.'? Annan entfaltete seine Kritik in vier Thesen:

1. Die Staaten miissten sich auf Privention von Gewalt konzentrieren, um zu verhin-
dern, dass es zu massenhaften, schweren Menschenrechtsverletzungen und zu Volker-
mord komme. Mit militdrischen Mitteln vorgehende humanitére Interventionen kimen
zu spat.

2. Das Konzept der ,,nationalen Interessen™ miisse unter den neuen Verhéltnissen
und Bedingungen der Globalisierung breiter als bisher verstanden werden, ndmlich die
,fundamentalen Werte der UNO-Charta — Demokratie, Pluralismus, Menschenrechte
und rule of law* in sich einschlieBen. Diese kollektiven Interessen der Weltgemein-
schaft seien zugleich nationale Interessen der UN-Mitgliedstaaten!

3. Der Weltsicherheitsrat miisse sich seiner Verantwortung stellen und Entschlossen-

11 Die Literatur dazu ist binnen weniger Jahre breit angeschwollen. Siche etwa Stoll, Tobias: Responsibility,
Sovereignty and Cooperation — Relections on the ,,Responsibility to Protect™, in: Konig, Doris etc. (eds): Interna-
tional Law Today: New Challenges and the Need for Reform? Berlin usw. 2008, S. 1-16; Wolter, Detlev: A United
Nations for the 21st Century: From Reaction to Prevention. Towards an Effective and Efficient International
Regime for Conflict Prevention and Peacebuilding, Baden-Baden 2007; Evans, Gareth/ Sahnoun, Mohamed: The
Responsibility to Protect, in: Foreign Affairs Vol. 91 (2002), Nov./Dec., S. 99 — 110.

12 Text: http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N99/858/23/PDF/N9985823.pdf?OpenElement.



heit zeigen, gegen schwere Menschenrechtsverletzungen und Vélkermord ohne Riick-
sicht auf Regionen und Nationen vorzugehen.!

4. Es bediirfe eines neuen, modifizierten Verstdndnisses von nationaler Souverdni-
tét, das den tiefgreifenden Verdnderungen in der globalen Staatengemeinschaft gerecht
werde, die seit der Griindung der Vereinten Nationen 1945 eingetreten seien.

Unmittelbar nach der Millenniums-Vollversammlung (September 2000) kam es auf
Initiative der kanadischen Regierung zur Bildung einer ,,International Commission on
Intervention and State Sovereignty” (ICISS).* Deren erklértes Ziel war es, die um-
strittene Lehre von der ,,humanitiren Intervention” auf eine konsensfahige juristische
Grundlage zu stellen. Dafiir setzte die Kommission bei der volkerrechtlichen Verant-
wortung und Verpflichtung der Staaten an, ihre Biirger gegen Rechtsverletzungen zu
schiitzen. Sie entfaltet das Konzept einer responsibility to protect' in drei Dimensio-
nen: 1. ,,responsibility to prevent* (Verantwortung fiir Vorbeugung); 2. ,,responsibility
to react” (Verantwortung, zu reagieren) und 3. ,,responsibility to rebuild* (Verantwor-
tung fiir Wiederaufbau). Primére Tréger der Verantwortung sind die UN-Mitgliedstaa-
ten selbst, aber die internationale Staatengemeinschaft bzw. die Vereinten Nationen
tragen daneben, zumindest subsididr, eine gewisse Mitverantwortung.

Die Verantwortung fiir Vorbeugungzielt auf die Schaffung von Verhiltnissen ab, die
fiir einen demokratischen Rechtsstaat mit starker, unabhéngiger Justiz, effektiver zivi-
ler Kontrolle iiber Militdr und Geheimdienste, mit einer prosperierenden Wirtschaft,
gut funktionierenden sozialen Sicherungssystemen und einer starken selbstbewussten
Zivilgesellschaft typisch sind. Die zur Erreichung oder Bewahrung und Sicherung ei-
nes solchen zivilisierten, friedl