Uh2uUQU3hU hrUYNFLL

THE FEATURES OF THE IMPACT OF THE CIVIL AND
COMMON LAW TRADITIONS VIS-A-VIS THE
SOURCES OF INTERNATIONAL LAW

TARON SIMONY AN
ABSTRACT

International law as a separate legal system has its own sources. This paper is
about the impact upon those sources made by two major legal traditions of the modern
world: Civil law and Common law traditions. The first part of the paper is about the
sources of international law in general, and an attempt is made here to indicate the
significance of comparative analysis. The second part presents the great impact that
has made Civil law tradition since the time of Rome and the "founders" of interna-
tional law, taking into account each source that is considered a source of international
law extracted from Roman or Civil law. The third part considers through the spectrum
of Common law what the value of judicial precedent in the practice of the Interna-
tional Court of Justice (hereinafter: ICJ) is and if the Court creates law. At the end of
the paper, some conclusions are attempted.

PART 1.

THE SOURCES OF INTERANATIONAL LAW

The Significance of Comparative Approach

The essence of law, as well as international law, is very complicated. "In one
view, the essence of law is that it is imposed upon society by a sovereign will. In the
other, the essence of law is that it develops within society of its own vitality"'. The
international law as a separate legal system has its own features. But generally, inter-
national law, like national law, is a product of the development or just of a will of in-
ternational society, the main actors of which are states (as general actors) and interna-
tional organizations. Both of them can take part in the creation of norms of interna-
tional law. And the process of the creation of international legal norms has been under
the influence of the major legal systems, especially Civil and Common law systems.
And "it is not surprising that the theories and practice developed in municipal system
of law have exerted their influence upon the minds of those who were called upon to
deal with it in the international sphere"”.

The investigation of the influence of separate legal systems on the sources of
and the whole international law with the comparative approach "assists in the creation

! Sir Carleton Kemp Allen, "Law in Making", Oxford (1964), p. 1.
2 W. E. Holder and G. A. Brennan, The International Legal System, Cases and Materials,
Butterworths (1972), p. 91.
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of a healthy context for the development of international relations'”, as "[m]odern
world conditions require that international law be completely re-thought: over and
above mere peaceful co-existence between nations new forms of co-operation must
develop on the technical matters and upon regional and even world-wide scales"”.
Moreover, the comparative approach and comparative law are very important
for international law and its development, which is a continuous process and needs to
be understood in its multidimensional development. Nowadays the international unifi-
cation of the law touching international relations that is in other words "unification of
sources" is a very significant function of the United Nations and "the harmonization
implied by international unification of law cannot be carried out without the help of

comparative law"”.

General and Subsidiary Sources of International Law

Any legal system requires a body of law’. And "international lawyers appear to
have persisted longer in search of ‘sources’™’. Now it is easier to find them as Article
38 of the Statutes of the ICJ defines that "[t]he Court, whose function is to decide in
accordance with international law such disputes as are submitted to it, shall apply: a.
international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states; b. international custom, as evidence of a general
practice accepted as law; c. the general principles of law recognized by civilized na-
tions; d. subject to the provisions of Article 59, judicial decisions and the teachings of
the most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law."

The Article does not use the word "source" that is why many scholars, taking
into account that in the international legal system "states are both the law-makers and
the subjects of that law" and "the modalities of creating international law vary from
those employed in the national systems" refer to them as "’law creating processes’
rather than ‘sources of international law™" ®.

The present paper uses both categories, as the investigation of the impact of two
legal traditions vis-a-vis the sources of international law is also an investigation of
impact on their creation.

Instead, international law derives from the host of treaties and conventions made
by the state and it can be witnessed in the judicial decisions of various courts and tri-
bunals, which often refer to the general principles of law, recognized by civilized na-
tions or the writings of eminent authorities on international law.

It is noteworthy that the Statute defines direct sources of international law and
subsidiary means that can be used in order to determine some rules of law. And on the
basis of the used terms sources of international law can be classified in general and

3 Rene’ David and John E. C. Brierley, Major Legal Systems in the World Today, New
York (1978), p. 8.

* Friedman (W.), The Changing Structure of International Law (1964), see in Rene’ David
and John E. C. Brierley, supra note 3, p. 8.

> Rene’ David and John E. C. Brierley, supra note 3, p. 10.

® Gerard J. Mangone, The Elements of International Law, Homewood, Illinois (1967), p. 4.

7 Clive Parry, The Sources and Evidences of International Law, Manchester University Press
(1965), p. 1.

* W. E. Holder and G. A. Brennan, supra note 2, p. 51.
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‘subsidiary’’. In other words, the Statute defines "the exclusive character of three law-
creating processes in international law: consensual understandings in the widest sense,
international customary law, and the general principles of law recognized by civilized
nations"".

On the other hand, Article 38 defines some means that can be used in order to
find out or for determination of the existing rule. But Article 38 pays no attention to
the fact where the rule can be retrieved from, or where those abstract rules of interna-
tional law are that need to be determined.

Moreover Article 38 in its words gives no opportunity for the creation of law by
judicial decisions as it mentions Article 59 of the Statute of ICJ, which defines that
"[t]he decision of the Court has no binding force except between the parties and in
respect of that particular case."

But it is not the case of practice of the ICJ. That is why the judicial precedent of
the ICJ is usually discussed on two ways:

1. judicial precedent in the Statute of the ICJ and

2. in the practice of the ICJ.

As far as the teachings of the most highly qualified publicists of the various na-
tions are concerned, the Statute also views them as a subsidiary means for the deter-
mination of rules, and in practice, they are also "responsible" for the development of
international law.

PART 2.

THE IMPACT OF CIVIL LAW TRADITION

In Civil or Romance-Germanic law tradition, "the accepted theory of sources of
law recognizes only statutes, regulations, and custom as source of law""". It is not dif-
ficult to see that the Statute of the ICJ defines the same sources as the general sources
of international law. Although "the general principles of law" are not mentioned
above, many scholars consider them as one of the features of Civil law tradition'”.
And Rene’ David believes that the interpretation of the provision — "general principles
of law recognized by civilized nations" that is defined in Article 38/1 (c) of the ICJ
Statute, "can only be based in comparative law""”.

It is almost a common point of view that "[t]he Law of Nations is but private law
‘write large’. It is an application to political communities of those legal ideas which
were originally applied to relations between individuals""*.

"Roman law can be thought to fulfill its role as a source of inspiration for inter-
national law in three ways. First, it might have served as a direct historical source dur-

® The term "Subsidiary source of international law" is used in Oppenheim’s International Law,
9" edition, Longman (1992), I, p.41, para. 13.

'W. E. Holder and G. A. Brennan, supra note 2, p. 52.

I H. Merryman and R. Pe’rez-Perdomo, The Civil Law Tradition, An Introduction to the
Legal Systems of Europe and Latin America, Third Edition, Stanford (2007), p. 24.

"2 For example: Randal Lesaffer, Argument from Roman Law in Current International Law:
Occupation and Acquisitive Prescription, European Journal of International Law (Feb. 2005); 16 No
1, p. 25-58.

"> Rene’ David and John E. C. Brierley, supra note 3, p. 9.

4 T, E. Holland, Studies in International Law and Diplomacy (1898), p. 152, in Randal Le-
saffer, supra note 16, p. 25.

66



ing the formative period of the modern law of nations. Second, it might have served as
an indirect historical source because of its enduring impact on the great municipal law
systems afterwards. Thirdly, it might still be considered ratio scripta, the expression
of a timeless and universal law"".

Historical Approach

In order to see the influence of Civil Law on the sources of international law, it
is very important to look through approaches of "the founders" of international law.
And almost all of them had a point of view that the origins of international law had
come from Roman or private law.

According to the view of the former judge of the ICJ H. Lautherpacht "[t]he
modern repudiation of private law as a source of international law seems to have re-
ceived some support from Grotius and his forerunners and successors"'®.

Albericus Gentilis (1552-1608), Regius professor of Civil Law at Oxford said
that "[a]ll Sovereign Princes are obliged to be governed by the Civil Law in the dis-
putes between them."

Hugo Grotius (1583-1645), ‘the founder of international law’, "did not accept
private law (or Roman law) as having per se obligatory force in international law, but
he certainly was taking over, under a different name, its rules and principles whenever
he deemed it to be evidence of the law of nature applicable to a given case"'’. More-
over, as Grotius mentions "with respect to the whole mankind States took the place of
private people"'®.

We agree with H. Lautherpacht’s view that Roman law had played a paramount
role during the formative period (16™ -17" centuries) of international law as the great
authors of international law, like A. Gentilis, H. Grotius, Richard Zouche and even the
“‘positivist’ Cornelius van Bynkershoek (1673-1743) had made ample use of ‘private
law analogies’ derived from Roman law in articulating the emerging law of nations."
Moreover "[i]n the Middle Ages, Roman Law was, to a large extent, conterminous
with law""”.

For Lautherpacht as well, Roman law was the common core under the municipal
law system of the Civil law tradition, which can be considered as an indirect historical
impact.

In the light of the abovementioned, we can say that Roman law served as a his-
torical source for current international law.

Civil Law and International Law Sources

Treaties

One of the features of Civil Law tradition is that it is a private law, or in other
words, "private law derives from Civil Law." And the whole private law is based on

!5 Randal Lesaffer, supra note 12, p. 25.

' Hersch Lautherpacht, Private Law Sources and Analogies of International Law, First pub-
lished 1927, (1970), p. 8.

"7 bid., supra note 16, p. 14-15.

18 H. Grotius, Mare liberum 5 (1609): see on Grotius in this respect, R. Tuck, The Rights of
War and Peace, Political Thought and the International Order from Grotius to Kant (1999), p. 79-89;
see Randal Lesaffer, supra note 16, p. 28.

' Hersch Lautherpacht, International Law (1973), ii, p. 185 in Randal Lesaffer, supra note
12,p. 34.
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contract that is "a promise between two or more parties that the law recognizes as
binding by providing a remedy in the event of breach"*’. One of the main differences
between Common law and Civil law contracts is that in Common law tradition the
general pillar of the contract is ""mutual assent’ between the parties"', while in Civil
law tradition it is ‘a promise’.

The Charter of the United Nations recognizes the sovereign equality of the states
as one of the jus cogens or peremptory principles of international law (Article 2/1).
And this principle is the basis of international law on treaties (The Preamble of Vi-
enna Convention on the Law of Treaties, (1969)). Without this principle, there can be
no agreement between states.

"The law of treaties was tributary to contract law"**. And "[t]hat all contracts are
based on agreement and that they should bind the parties were Roman ideas">. As a
matter of substantive law, therefore, "it was the French Civil Code’s achievement to
recognize that the parties’ agreement creates a contract, regardless of its form or sub-
ject matter"*.

Taking into account the abovementioned, we agree with Judge H. Lautherpacht
that "[t]he legal nature of private law contracts and international law treaties is essen-
tially the same. The autonomous will of the parties is, both in contract and in treaty,
the constitutive condition of a legal relation which, from the moment of its creation,
becomes independent of the discretionary will of one of the parties" and "[i]t is the
law of the State which gives objective force to a contract in private law, and it is the
rule pacta sunt servanda, one of the fundamentals of international law, which imparts
objective force to international treaties" .

Thus, some conclusion can be made that an international treaty that is in the first
level of hierarchy of the sources of international law is an expression of a contract
from Civil Law (Private Law) tradition, and that the principle pacta sunt servanda
that provides: "[e]very treaty in force is binding upon the parties to it and must be per-
formed by them in good faith" (Article 26 of Vienna Convention on the Law of Trea-
ties.) is nothing else than one of the major features of Civil Law tradition, as "good
faith" is applicable to Civil Law only.

Custom

In the hierarchy of the sources of international law, according to Article 38 of
the ICJ Statute, the custom is the second one.

There are some controversies among some scholars concerning the significance
of the custom in international law. Some of them think that the role of the custom is
not so important to feel comfortable at this pace of the development of international

2 Burnham William, Introduction to the Law and Legal System of the United States, Fourth
Edition, Thompson West (2006), p. 289.

1 bid, p. 289.

22 Randal Lesaffer, supra note 14, p. 27.

BR. Zimermann, The Law of Obligation, Roman Foundation of the Civilian Tradition, Ox-
ford (1996), p. 563-5 in John Bell, Principles of French Law, Oxford University Press (1998), p. 307.

2* John Bell, Principles of French Law, Oxford University Press (1998), p. 307.

% Hersch Lautherpacht, supra note 16, p. 156.
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law, because of its slow movement and development™. The positivist school of law
has also attempted to dismiss the role of custom. According to that view, "custom now
occupies only a minimal place in codified law which in the future is to be identified
with the will of the legislators">’ or with the will of states in the case of international
law. This view is also expressed in the official documents of some states™.

The others think that it is a dynamic action for the creation of international law
and even more important than treaties, as it has universal application”. And even
some scholars think that it is very difficult to "make a sharp division between custom-
ary law and the principles of law"*’.

However, the application of customary international law by the ICJ is a fact
now and nobody thinks that there has been any influence on the contemporary inter-
national law by the customary law.

The wording of Article 38 shows that for the creation of a customary rule only
the state practice is not enough and that practice must be "accepted as law." The state
practice is only the material element; the subjective belief of states in the fact "that
behavior is a law™' is also required. In other words "[n]ot only must the acts con-
cerned amount to a settled practice, but they must also be such, or be carried out in
such a way, as to be evidence of a belief that this practice is rendered obligatory by
the existence of a rule of law requiring it. The need of such a belief, i.e., the existence
of a subjective element, is implicit in the very notion of the opinion juris sive necessi-
taties.” Thus, customary international law consists of state practice (usus) and
opinio juris. And it must be indicated that opinio juris is not required to be expressed,;
it can also be deduced from the state practice, but the practice must be "crystallized"*
enough.

As the impact of two main legal traditions on the international custom as a source
of international law is concerned, it must be born in mind that "Common law is not a
customary law." And "[t]he ‘general immemorial custom of the realm’ upon which the
Common law is theoretically based was never anything more than a simple fiction em-
ployed in order to remove any suspicion of arbitrariness with respect to what the early
judges were actually doing". It can also be added that "[IJaw in England, before the
elaboration of the Common law, was essentially customary, and the Common law bor-
rowed many rules from the varied local customs formerly in force, but the process of
building the Common law itself was the fashioning of a judge-made law, based on rea-
son, which replaced the customary law of the Anglo-Saxon period"*”.

% For example: W. Friedman, The Changing Structure of International Law, New York
(1964), p. 121-123.

*7 Rene’ David and John E. C. Brierley, supra note 3, p. 118.

B For example: The American Law Institute, Restatement of the Law Third, The foreign Rela-
tions Law of the United States, / St. Paul, Minn. (1987), p. 32.

¥ For example: D’ Amato, The Concept of Custom in International Law, Cornell (1971), p. 12

3 Fisheries Jurisdiction Case (United Kingdom v. Iceland), Separate Opinion of Judge de Cas-
tro, .C.J. Reports 1974, p. 100. Available at http://www.icj-cij.org/docket/files/55/5991.pdf

31 Malcolm N. Shaw, International Law, Fifth Edition, Cambridge (2003), p. 70.

32 North Sea Continental Shelf Cases, Federal Republic of Germany/ Denmark; Federal Re-
public of Germany/ Netherlands, (Judgment of 20 February 1969), L.C.J. para. 77. Available at
http://www.icj-cij.org/docket/files/52/5561.pdf

3 Ibid, p. 57.

3 Rene’ David and John E. C. Brierley, supra note 3, p. 358.
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But one may ask whether the judge who is trying to apply some rules tries to de-
clare and apply what is already law that exists as a customary rule, or introduces a
new rule into the law. In this case some demarcation lines must be made between cus-
tom and rules of Common law: "[c]ustom is not usually matter of record, and has to
be proved from practice — frequently ancient practice, not easily demonstrable;
whereas rules of Common Law, however general and ‘immemorial’, are always to be
found in some kind of formulation, whether in decisions, dicta, or commentaries"”.

As it concerns Roman law, "[i]t was accepted as a fact of general recognition ...
that the original law of Rome had been customary", that was codified later, "first with
the semi-legendary Leges Regiae, and next with the Twelve Tables"’. And even be-
fore the thirteenth century "[t]he existing elements, from which the system was to be
constituted, were essentially of a customary character’. But scientific community
does not accept the explicit theory of custom in Roman law. And even now "while an
explicit theory of custom is absent from the surviving sources of Roman Law, its rec-
ognition in great variety of circumstances leaves no doubt of its practical impor-
tance"”.

The faith that customary international law has been under the influence of Ro-
man or Civil Law comes also from the fact that in Roman law the essential character-
istic of custom was "uniformity or unanimity of practice™’ and that such terms as
usus or opinio necessitaties were essential part for making obligatory custom in Ro-
man law. All these terms can be seen in the judgments of the ICJ and they are used for
finding out the existence of customary rules in international relations of states. It does
not mean that customary international law is some kind of mirror of the customary
law that has been in Roman or Civil Law, but it can be a proof for that it is Civil Law
tradition that has made a great influence on recognition customary rules as source of
international law by the ICJ and on the further development of customary interna-
tional law, that has been codified since the 20™ century but still serves the interna-
tional community as a great area of obligatory rules.

General Principles of Law

Article 38/1(c) provides the third source of international law that is "the general
principles of law recognized by civilized nations." These principles do not consist "in
specific rules formulated for practical purposes, but in general propositions underlying
the various rules of law which express the essential qualities of judicial truth itself, in
short of Law"™. If we look through the fravaux preparatoires of the Statute, we can
see that Lord Phillimore, who proposed the formula, explained that "by general prin-
ciples of law he meant ‘maxims of law’" and that these principles must be "accepted
by all nations in foro domestico™'. As far as the recognition "by civilized nations" is
concerned, the qualification was intended "to safeguard against subjective and possi-

3 Sir Carleton Kemp Allen, supra note 1, p. 153.

3 Ibid, p. 81.

37 Rene’ David and John E. C. Brierley, supra note 3, p. 33.
3 Sir Carleton Kemp Allen, supra note 1, p. 82.

% Ibid, p. 83.

“OW. E. Holder and G. A. Brennan, supra note 2, p. 92.

! bid, p. 92-93.
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ble arbitrariness on the part of the judge" and to exclude from consideration systems
of law of primitive communities that were not civilized”. Article 38/1 (c) "denies the
fundamental tenet of positivism that custom and treaty are the only sources upon
which the judge is entitled to draw"™*.

The general principles of law or super-eminent principles (Generalklauseln,
principles g’ene 'raux) are also regarded as sources of law in Civil law tradition. These
principles can be found sometimes "in the enacted law and also, if need be, outside it"
and "they bring to light the fact that in the Romance-Germanic family there is a sub-
ordination of law to the commands of justice, such as it is conceived at a given mo-
ment in a given period, and that this legal family is a jurists” law, not merely a system
of legislative norms"*,

Judge H. Lautherpacht saw these principles as "nothing but the basic principles
and features that the main law systems of the world shared" and "as private law, of all
branches of the law, had the longest tradition and were by far the best developed, gen-
eral principles of law under Article 38 referred first and foremost to the common heri-
tage of (Western) heritage national private law systems"*. In his view "[i]n conse-
quences, the Statute had legitimated the practice of private law analogies and had
given it an essential role in the development of international law"*.

H. Lautherpacht indicated also the view of Common law lawyers saying that
some 19™ and 20" century lawyers, especially from common law countries, directly
referred to Roman law as ‘ratio scripta’ (The reason of the thing). To those authors,
Roman law by definition seemed to embody the general principle of law.

For him, private law rules could only be invoked as proof of ‘general principles
of law’ inasmuch as they were truly ‘general’. This necessitated that those roles had to
be ‘universally adopted’, which outweighed consideration of ‘legal justice’. Under
‘universal’ he understood that these rules had at least to be found in "the main systems
of private jurisprudence"®’.

Taking into account the abovementioned, it can be stated that "general principles
of law" are one of the main features of Civil Law tradition and that it has greatly in-
fluenced understanding and applying such principles in contemporary international
law. To prove this, a lot of ‘maxims of law’ functioning in international law and hav-
ing their roots in Roman law can be adduced, such as pacta sunt servanda, nulum
crime sine lege, lege specialis derogat legi generalis, jus excludenti alios, onus pro-
bandi incumbit actori, right of occupation ferra nullius48, etc..

However, one should not forget that "[t]he general principles as a whole are de-
termined and defined by comparative law, i.e. by the process of comparing municipal

“ Ibid, p. 93.

$H. Lautherpacht, ‘General Rules of the Law of Peace’, in E. Lautherpacht (ed.), Interna-
tional Law, Being the Collected Papers of Hersch Lauterpacht (1970), I, 179, at 242.

* Rene’ David and John E. C. Brierley, supra note 3, p. 137.

> Randal Lesaffer, supra note 12, p. 29.

“ Hersch Lautherpacht, supra note 16, p. viii.

" Ibid., p. 177.

* The Permanent Court of International Justice recognized the last principle as ‘an original
means of peaceably acquiring sovereignty’. - Legal Status of Eastern Greenland (1931), P.C.LJ., at
44 and 63. Available at http://www.icj-cij.org/pcij/serie AB/AB 48/01 Groenland ordonnance
19320802.pdf
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systems of law." It means that besides the huge influence from Civil Law tradition,
the general principles of international law are influenced also by Common law tradi-
tion, because "a principle of law is general if it is being applied by the most represen-
tative systems of municipal law"®. This notion has been reaffirmed by the ICJ in
Corfit Channel case™.

The teachings of publicists

The one of the subsidiary means for determining rules of international law, per
Article 38/1 (d) of the Statute of the ICJ, is "the teachings of the most highly qualified
publicists of the various nations". The teachings that can appear in various forms like
books, articles, etc., are considered "secondary sources" in terms of the sources of
international law.

Looking through the history, writers on international law held a "pre-eminent
position" and it was very difficult to speak about and to implement international law
and not to rely heavily on the writings of Suarez, Gentilis (16™ century), Grotius,
Zouche, Pufendorf (17" century), also in 20" century, in particularly in the first part,
international law was a subject of influence of scholars (Oppenheim, Lautherpacht,
etc.) and even "[u]pon a long view, there seems to be no legal order wherein the pub-
licists — a peculiar term —played a greater part than international law"".

The ICJ in its cases mostly does not include statements of publicists, but opin-
ions of judges are full of these statements. Individual judges pay "greater or less
regard to the writings of publicists as authoritative statements of the law, although as a
matter of policy the Court will not disclose in its judgment the secondary means of
determining the relevant rules which have most influenced its deliberations"”. The
PClJ also referred to doctrine. In the judgment of 1925, it referred to the "much dis-
puted question in the teachings of legal authorities and in the jurisprudence of the
principal writers"*. That is what we can also see in some judgments of the courts in
modern Italy, even in the circumstances when the legislature has prohibited citing
books and articles in their opinions™.

Under the comparative analyze it can be seen that in Common law tradition "law
owes less to professors ... and more to judges"’, on the other hand "[w]orks of legal

“W. E. Holder and G. A. Brennan, supra note 2, p. 94.

%0 Shabtai Rosenne, The International Court of Justice, An Essay in Political and Legal The-
ory, Leyden (1957), p. 423.

ST Clive Parry, The Sources and Evidences of International Law, Manchester University
Press, 1965, p. 103.

52 Fisheries Jurisdiction Case (United Kingdom v. Iceland), Separate Opinion of Judge de Cas-
tro, p. 100, Separate Opinion of Judge Dillard, pp. 56-57, 61, 69-70, , .C.J. Reports 1974; Nuclear
Test Case (Australia v. France), Dissenting Opinion of Judge de Castro, pp. 377-378, Dissenting
Opinion of Judge Sir Garfield Barwick, p. 405, 396, 428-429, Separate Opinion of Judge Gros, p.
297, Joint Dissenting Opinion of Judges Onyeama, Dillard, Jime’nez de Are’chega, and Sir Hum-
phrey Waldock, p. 314, , L.C.J. Reports 1974, etc.. Available at http://www.icj-cij.org/docket, See
also Edvard Hambro / Arthur W. Rovine, The Case Law of The International Court,1973-1974, Vol.
VIII, A. W. Sijthoff — Leyden, 1976, p. 65.

3 W. E. Holder and G. A. Brennan, supra note 2, p. 110.

3% Certain German Interests in Polish Upper Silesia, P.C.1J., Series A, N. 6 (1925), p. 20. at
http://www.icj-cij.org/pcij/serie. A/A_06/16 Interets allemands en Haute Silesie polonaise
Competence Arret.pdf

% J. H. Merryman and R. Pe’rez-Perdomo, supra note 15, p. 59.

%6 Rene’ David and John E. C. Brierley, supra note 4, p. 365.
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scholarship were for a long time the fundamental source of law in Romance-Germanic
family", which was not as such for the lawyers from Common law tradition, and
"[o]nly recently has the primacy of doctrinal writing given way to that of enacted law,
with the establishment of democratic ideas and the advent of codification"”’.

Looking through the Roman law history, we can find also that in some period
great Roman lawyers’ opinions were even regarded as a source of Roman law. And it
is true that sometimes Romance-Germanic legal family is considered to be "jurists’
law"®. Tt is also significant that the main ‘representatives’ of Civil law tradition: Cor-
pus Juris Civilis and the Civil Code of Napoleon were drafted by scholars.

Thus, it is noteworthy that "legal scholars are the dominant actors in civil law">
and it is the Civil Law under whose influence teaching of most qualified publicists has
been recognized by the international community as a subsidiary means for the deter-
mination of law rules or as a secondary source.

PART 3.
THE IMPACT OF COMMON LAW TRADITION

The main sources of international law have their roots in Civil Law tradition, but
it did not prevent some lawyers from conclusions that "the law of nations in its full
extent, was a part of the law of England"® or that "international law is a part of
United States law"®".

It is very hard to agree with them. No one denies that Common law has its part
of influence upon international law, but it cannot be the main source from which the
law of nations takes its start, what is more comfortable to say about Roman law.

Nevertheless, the main evidence of the influence upon the sources of interna-
tional law by Common law is the judicial precedent.

The Significance of the Judicial Precedent in the ICJ and International Law

Article 38/1 (d) provides judicial decisions as a subsidiary means for the deter-
mination of rules of law and mentions also Article 59 of the Statute, which stipulates
that "[t]he decision of the Court has no binding force except between the parties and
in respect of that particular case." A similar article can be found also in the French
Code Civil (Article 5: "Judges are forbidden to decide cases submitted to them by way
of general and regulatory provisions."). But the wording of Article 59 is complicated
and "has reference not to the major question" but "to an altogether minor point relat-
ing to intervention — a point connected with Article 63" which lays down: "2. Every

7 Ibid, p. 134.

%8 Rene’ David and John E. C. Brierley, supra note 4, p. 137.

¥ J. H. Merryman and R. Pe’rez-Perdomo, supra note 11, p. 60.

5 ord Mansfield, Triquet v. Bath, 3, Burr. 1478 in Jans 1. Westengand, American influ-
ence upon International law, Journal of Comparative Legislation and International Law, New Series,
Vol. 18, N. 1 (1918), Cambridge University Press, p. 3.

" The U.S. Supreme Court, Mr. Justice Gray in Paquete Habana, 175, U.S., 677, 700 in Jans L
Westengand, supra note 60, p. 3.

52°Sir Hersch Lautherpacht, Sir Hersch Lautherpacht, The Development of international
Law by The International Court of Justice, London (1958), p. 8.
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state so notified has the right to intervene in the proceedings; but if it uses this right,
the construction given by the judgment will be equally binding upon it," otherwise
Article 38/1 (d) would be meaningless.

Thus, Article 59 does not forbid using judicial precedent but "states directly
what Article 63 expresses indirectly"®. Although this point of view is not universal
and it is accepted also that Article 59 "excludes the system of proceedings"®. And if it
is so than only in the Statute and in theory, but not in practice.

In practice, referring to the previous decisions is one of the features of the ICJ.
There are many cases where the International Court (the PCLJ and its successor the
ICJ) referred to its previous decisions. For example: "Nothing has been advanced in
the course of the present proceedings calculated to alter the Court’s opinion on this
point"®, "following the precedent affording by its Advisory Opinion N. 3 ... "%, "the
Court would normally apply the principle it reaffirmed in its 1950 Advisory Opinion
concerning the Competence of the General Assembly for the Admission of a State to
the UN. ..."" "as the Court said in its Judgment on the preliminary objections in the
case concerning the Temple of Preah Vihear ..."*, "the principles underlying earlier
decisions throw light on the question ..."", etc.

Moreover, it is difficult to find a case where no reaffirmal to previous decisions
is made. But it does not mean that international law (and the Court) "adopted the
common law doctrine of judicial precedent"”. The Court is not bound to act in accor-
dance with its previous decisions. And if in Common law tradition the case-law "fol-
lows the rule of stare decisis”, no such demand is required for the ICJ. But some
judges had another point of view. For example, Judge Read in the Peace Treaties case
adopted a highly technical principle of the Common law: "Article 38 of the Statute is
mandatory and not discretionary ... The expression ‘judicial decisions’ certainly in-

cludes ... the principles applied by the Court as the basis of its decisions"” .

5 Ibid, p. 8.

5 Application for Review of Judgment N. 158 of the United Nations Administrative Tribunal,
Dissenting Opinion of Vice-President Ammoun, L.C. J. Reports 1973, p. 249. Available at
http://www.icj-cij.org/docket/files/57/6041.pdf

8 German Interests in Polish Upper Silesia (Merits), P.C.1J., Series A, N. 7 (1926), p.31.
Available at www.icj-cij.org/pcij/serie A/A_07/19 Interets allemands en Haute Silesie  polo-
naise Fond Opinion Rostworowski.pdf

% Greco-Turkish Agreement of December, 1926, P.C.LJ., Series B, N. 16 (1928), p.15. Avail-
able at http://www.icj-cij.org/pcij/serie B/B 16/01 Interpretation de 1 Accord greco-turc
_Avis_consultatif.pdf

57 Fisheries Jurisdiction Case (United Kingdom v. Iceland), Jurisdiction of the Court, Judg-
ment, 1.CJ. Reports 1973, pp. 9-10. Available at http://www.icj-cij.org/pcij/serie B/B 16/
01 Interpretation _de 1 Accord greco-turc Avis_consultatif pdf

88 Nuclear Tests Case (Australia v. France), Judgment, LC.J. Reports 1974, pp. 267-267.
Auvailable at http://www.icj-cij.org/docket/files/58/6093.pdf

% Interpretation of the Convention of 1919 concerning Employment of women during the
Night, Advisory Opinion, P.C.LJ., Series A/B, N. 50, 1932, p. 375. Available at http://www.icj-
cij.org/pcij/seric. AB/AB 50/01 Travail de nuit Avis consultatif.pdf

7 Sir Hersch Lautherpacht, supra note 62, p. 13.

" Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, 1.C.J., Advisory
Opinion, 1950, Available at http://www.icj-cij.org/docket/files/8/1865.pdf
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On the other hand, the ICJ "while not fettered by the rigidity of the formal doc-
trine of precedent, has largely adopted its substance"’>. The appearances of judicial
precedential system can be also noticed in Civil law tradition. In the contemporary
judicial systems of Civil law, countries courts try not to act in contrary to their previ-
ous decisions and that is because of the influence that Common law tradition has had
upon Civil law and upon international law.

The adoption of the doctrine of precedent has its reasons. The reason is the same
as it was for the creation of formal doctrine of precedent in the countries of Common
law. It is the absence of a generally recognized system of law, such as in Civil law.
There are, of course, many international agreements that create international legal
system, but that system is very stable and needs to be developed. For that the interna-
tional tribunals and especially the ICJ are the only institutes that can develop it out of
the political influence of states and sometimes even try to create a law.

Does the ICJ create law?

The creation of law by judges is a feature of Common law. The Common law,
"created by the royal courts of Westminster, is a ‘judge made’ law" and "[t]he role of
judicial decisions has not only been to apply but also to define the legal rules"”.

According to the competence the Court has received from the international
community, it has no right to create law. The International Court (the PCIJ and then
the ICJ) has been set up with certain purposes, defined in its Statute but in years it has
grown up "to fulfill tasks not wholly identical with those which were in the minds of
their authors at the time of their creation"’*. The new direction of the Court’s function
has been the development of international law. And "judicial decisions have become a
most important factor in the development of international law, and the authority and
persuasive power of judicial decisions may sometimes give them greater significance
than they enjoy formally"”.

Some scholars think that in the process of the development of international law
the Court sometimes creates law. And that law has been defined as "judicial legisla-
tion", which is "not a legal term of art, but legal philosophy"”.

The Court itself has always denied in its cases that it could create law: "[i]t is
clear that the Court cannot legislate ... it states the existing law and does not legis-
late"””. Judge Weiss in Lotus case also was against the creation of law by the Court:
"[i]nternational law is not created by an accumulation of opinions and systems; nei-
ther is its source a sum total of judgments, even if they agree with each other. ... the
only source of international law is the consensus ominium"". Judge Read declared in

72 Sir Hersch Lautherpacht, supra note 80, p. 14.

* Rene’ David and John E. C. Brierley, supra note 3, p. 348.

™ Sir Hersch Lautherpacht, supra note 80, p. 5. In sociology this phenomenon is described
as "a heterogeny of aims."

7 Oppenheim’s International Law, 9" edition, Longman (1992), I, p.41, para. 13.

76 Sir Hersch Lautherpacht, supra note 62, p. 155.

"7 Legality of the Threat and Use of Nuclear Weapons, ICJ Reports, 1996, pp. 226, 237, para.
18. Available at http://www.icj-cij.org/docket/files/95/7495.pdf

™ The Case of The S.S. "Lotus", France v. Turkey, Dissenting Opinion of Judge Weiss,
P.C.1J., September 1927, Series A, N. 10, pp. 43-44. Available at http://www.icj-cij.org/pcij/
serie. A/A 10/32 Lotus Opinion Weiss.pdf
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Peace Treaties case that the Court "is not a law-making organ"”’. The same view was
held by Judge Ammoun in Namibia case and by Judge Krylov in Reparation case™ .

But taking into account that there is no doubt that the Court can contribute to the
development of law, " presumable that development ultimately results in the creation
of new law"®'. And it is true that "in many cases it is quite impossible to say where the
development of law ends and where its creation begins"**. Another interesting view is
that Judge Tanaka held in South West Africa case: "[w]e cannot deny the possibility of
some degree of creative element in the judicial activities" and the Court is permitted
"to declare what can be logically inferred from the raison d’etre of a legal system,
legal institution or norm" but is not permitted "to establish law independently of a
legal system, institution or norm"®.

Although the Court has been careful "never to assert a power to make a law", it
in several cases has made revolutionary pronouncements that may be considered as a
new law. In Jurisdiction of Danzig Courts it said that individuals sometimes can be a
subject of international law and bring claims based on international treaties®. In /n-
ternational Status of South-West Africa the Court recognized not only the rights of
States and peoples, but also the rights of inhabitance in the matter of petition®. And
the most important case of this sphere was the Reparation case, which is "one of the
most significant examples of judicial legislation"’, In that case the Court held that
"the UN has the capacity to bring an international claim against the responsible de
jure or de facto government (even of non member States) with a view of obtaining the
reparation"™.

There are a lot of examples of judicial legislation (7The Genocide Convention
case, The Anglo-Norwegian Fisheries case etc.), where the Court defined some rights
and obligations that had never been before in international treaties, in custom or even

" Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, 1.C.J., Advisory
Opinion, Dissenting Opinion of Judge Read, 1950, p. 244, Available at http://www.icj-cij.org
/docket/files/8/1879.pdf

% Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa), Advisory Opinion, Separate Opinion of Vice-President Ammoun, 1.C.J., 1971,
p.72. Available at http://www.icj-cij.org/docket/files/53/5601.pdf , Reparation for Injuries Suffered
in the Service of the United Nations, Dissenting Opinion of Judge Krylov, 1.C.J., 1949, p. 219.
Auvailable at http://www.icj-cij.org/docket/files/4/1847.pdf

81 Mohamed Shahabuddeen, Precedent in The World Court, Cambridge University Press
(1996), p. 68.

%2 Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, In-
dividual Opinion by Judge Alvarez, 1.C.J.,, 1949, p. 190. Available at http://www.icj-cij.org
/docket/files/4/1839.pdf

8 South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, Dis-
senting Opinion of Judge Tanaka, L.C.J., 1966, p. 277. Available at http://www.icj-cij.org
/docket/files/47/4969.pdf

% Mohamed Shahabuddeen, supra note 82, p. 86.

8 Jurisdiction of the Courts of Danzig, Advisory Opinion, P.C.LJ., Series B, N. 15, 1928,
p-17, Available at http://www.icj-cij.org/pcij/serie B/B 15/01 Competence des_tribunaux de
Danzi g Avis_consultatif. pdf

% International Status of South-West Africa, Advisory Opinion, 1.C.J., 1950, p.133, Available
at http://www.icj-cij.org/docket/files/10/1891.pdf

87 Sir Hersch Lautherpacht, supra note 62, p. 176.

8 Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion,
1.CJ., 1949, p. 187. Available at http://www.icj-cij.org/docket/files/4/1835.pdf
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in general principles of law. The Court defined them as the result of the development
of law. But in reality, those actions cannot be considered something else but creating
law through its development.

Thus, it must be concluded that the ICJ has been influenced by the features of
the Common Law tradition very much at least in the field of applying judicial prece-
dent and creation of law.

CONCLUSION

In the light of the above mentioned, some conclusions can be made.
As we have already seen both legal traditions have had a significant
influence and impact upon the sources of international law and on the
international law as a whole.

We can say that in international law Civil law tradition predominates and its im-
pact is more fundamental, as it: (a) has been the historical source for international law,
(b) has served as basic sources for general rules of natural law that has formed the law
of nations, (c) has still been considered to be ‘ratio scripta’, or the expression of uni-
versal law. That is why, the main and general sources of international law are the tra-
ditional sources of the Civil law tradition (statutes, treaties, custom, general principles
of law, legal writings).

As far as the Common law tradition is concerned, it must be indicated that since
the establishment of the Permanent Court of International Justice, the features of
Common law, judicial precedent and judge-made law, have become a very important
part of the whole international law. And nowadays no international lawyer can realize
the notion of international law without going through the cases of the Court. The
Court has done a significant work in the development of international law with its
continuing judicial precedents and sometimes judicial legislation. There is no doubt
that the precedential law and the development (sometimes creation) of law has be-
come one of the inherent and integral parts of international judicial procedure.

Thus, there is a great impact vis-a-vis the sources of current international law
from both legal traditions, and as Judge Lautherpacht said; international law is noth-
ing else but "the generalization of the legal experience of mankind"®

Another significant feature of international law is that in the 20™ and the 21"
centuries, it has become the main and powerful measure, by which legal traditions
affect and influence each other.

SUrNL UbPUNL3UL - Vwyngwdwpuwyhl (pwnwpwghwliwb) b plGnhw-
Gnip ppwywljwl plGuinwbGhplbph wqnbgnipjwl wnwGdGwhunnnynipyniGab-
np dhpwqquyhl phpwynilph wnpyniplbpph Jpw - Uhgwaquyhl hpwynilpp’
npwtiu hGplnipnyl hpwywywlb hwiwywpg, niGh hp wrwGdhG wnpjnLpbtpp, n-
nnOp uwhiwOjwdé 60 UUY-h Upnwpwnwwnnegjwl 0howgquwjhl nwwnwpwGh Yw-
GnOwnpnipjwl 38 hnnywéh wnwehl dwuntd. npwlp GG dhowqquihl wwjdw-

¥ H. Lautherpacht, International Law: the General Part, in E. Lautherpacht (ed.), Interna-
tional Law, Being the Collected Papers of Hersch Lautherpacht (1970), 1., p.74-75.
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Guwantipp, dhpwaquihl undnpnijpp, hpwynilph pGnhwbnip uygpnilbpltipp, nw-
tnwywhb npnandbtipp W nnuphGwltnp:

dwiwlwywyhg dhowqgqujht hpwywpwlwywb gpuywbnpjwb 6o ntnlu
yGpotwlwl wwwnwufuwb sh unwgt] wjt hwnpgp, pt Gpyne hhdbwywb hpwyw-
Ywl plGuwbpplbphg’ rndwlwqbpdwlwywb (Gwipgwiwpwiht Juwd pwunupw-
ghwlwa) L whgn-uwpunGulwh (pGnhwanep), np hpwdwlwh pGunwbhpl h°0s
swihnd £ wanb dhowqquihG hpwynilph wnpynipltiph dlwynpiwb L quipqug-
dwl ypw:

Un agnpéplpwgl wybih hhdGwynp, hwiwlywpgywéd L pwgiwynniwlh
qUwhwuwnbnt hwdwp hGnhGwyp nhdt] £ hwdtdwwnwlywb hpwjwaghwnnipjwap,
npp, pOnadétiiny hpdGwywb hpwywywb pGunwbhpGbph wnpjnipGeph twppbpne-
pjntlp L hunwynpbl tnwpwbowwnbinyg npwbp, hGwpwynpnipntl £ tnwjhu pw-
gwhuwywntiint wnwGahb hpwywywh plGunwbhph qbiphztunn nbpp:

36nhGwyb nipwnpnepyjwlb £ wpdwlwgnbp wyb thwuwnp, np Gaywd wnpynep-
GGph uwhdwOdwh dwiwbwy hhdGwlwbnd npwtu hpdp plnniGyt) £ Uwypgw-
GwpwjhbG hpwdwywh plGunwbhpn, hGs0 wpnwgnpdt) £ UUU-h showgqquihb nw-
tnwpwbh YubnGwnpnipjwb 38 hnnywdnid: Uwyuwyh, htinhGuwyp Gonud t Gul, np
hpwywywb pGunwbhpltph wnpjnipGtph gnpétwywh Yppwenepjwb pGpwgpnid
swithwqwg nddwp £ hunwly uwhdwt], pb npwlp np hpwywywb pGunwbhphG
G0 wwwnwbnd' pGnhwdnin, pb pwnwpwghwyw:

dwiwlwlywyhg dhpwgqujhl ppwynilpnd wybih G0 dGdwlnd wyb
wnpjnpbbph nbnpG noe GowOwynepynibp, npnGp pOnniOgwé b hwiwnbp hpwyw-
Jwh Gnpdtpp npnawyhwgbbine Gpypnpnwywb dhongGtin: Npwtu ophGwly hG-
nhGwyp Gonud £ nuunwywl Gwhuwnbwp, npp, uwhdwGJwé (hGbng UUU-h Up-
nwpwnwwnnipjwb dhowqqujhl nwwnwpwbh JubnGwnpnipntGnud” npuytiu «p-
pwywywb Gnpdtph npnwypwgdwb Gpypnpnwywb dhong», nwwnwpwlh
wpwynhywynd Yhpwreybind, dtnp t pbpb pGnhwinip ppwywywb pGunwbhph
GpynbGbpnud pOnnidwéd nuunwywb Gwhuwnbwh npwybbp: 26r wybihG hbnp-
Gwyp gqunlnud k£, np Gpptdl ndduwp bt shwdwdwyObp wyl dinph hbwn, pb Upnw-
pwnuwuwnnepjwb dhpwgquhl nuwwnwpwp GnyyGhuly unbinéned £ dhowagaquwijhl ph-
pwyntbph Gnpdtp, hGsp pGnhwbnip hpwynilph GpypGGph nwunwpwlGGph d6-
GwGnphG t:

TAPOH CUMOHSAH - Oco6ennocmu 6ausanus KOHMUHEHMANbHOU (2padic-
OAHCKOIL) U 00uell npagosvix cemell Ha UCMOYHUKU MeXHCOYHAPOOHO020 npaesd. — Mex-
JIyHapOJIHOE TIPaBO, KAK CAMOCTOSITENIbHASI TIPAaBOBAasi CUCTEMA, UMEET WCTOYHUKH, KOTO-
pBI€ YCTaHOBIIEHBI B NEpBOI yacTu cTathi 38-i YcraBa MexayHapoasoro cyaa OOH. K
HUM OTHOCSITCSI MEX/TyHapO/IHbIe KOHBEHIINH, MEeKYHAPOJHBIA 00bIYai, 00IIHe IPUHIIN-
Bl TIpaBa, Cy[eOHbIe PelIeHHs] U JOKTPUHBL B cCOBpeMeHHOI nHTepaType HEeT OKOHYa-
TEJILHOTO OTBETAa Ha BONPOC, Kakas U3 JIBYX OCHOBHBIX IPABOBBIX CEMEH — pOMaHO-Tep-
MaHcKasl (Tpak[JaHCKasl) M aHIJIO-CaKCOHCKasl (00Ias) — M B KaKOW CTETIeHH BO3AEHCTBO-
BaJsa Ha (POPMUPOBAHKE U pa3BUTHE HCTOYHUKOB MEXKIYHAPOIHOTO ITPaBa.

Dt1oT mporiecc TpedyeT riIyOOKOM, CHCTEMHON M BCECTOPOHHEH OICHKU. B cTaThe
3aTparuBaloTCsl MPOOJIEMbl CPABHUTENBHOM IOPUCTIPYACHINK, KOTOpast, BBIAENSA U YETKO
pasiuyasi ICTOYHUKH OCHOBHBIX MPABOBBIX CEMEM, TaET BOSMOKHOCTh BBISIBUTH JOMUHH-
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PYIOILYIO POJIb OTAETbHBIX U3 HUX. [[puMedaTenbHo, 4To, KOrja MPUHUMAINUCH 3TH UCTOY-
HUKH, B OCHOBY ObLIa TOJIO)KEHA TJIABHBIM 00pa30M KOHTHHEHTAIbHAs MPAaBOBAas CEMbS,
YTO MPOSIBUIIOCH B cTaTthe 38-i1 YcraBa MexayHnapoanoro cyna OOH. OgHako 1o Xoay
MPAKTUYECKOW HUMIUIEMEHTAIIMU 3TUX HCTOYHUKOB TPYAHO YETKO YyKas3aTh, K KakoW W3
MIPaBOBBIX CEMEH, OOIICH HIM TPayKAAHCKOM, OTHOCHTCS TOT HJIM HHOM U3 HHUX.

B coBpeMeHHOM MeXTyHApOJHOM IpaBe IMOBBIIIAETCS POJIb TEX WCTOYHHUKOB, KO-
TOpBIC MPUHSTO CYUTATH BCIIOMOTATEIBHBIMU CPEACTBAMH JUIST KOHKPETHU3AIMH MPABOBBIX
HOpM. B kauecTBe npumepa aBTOp MPUBOIUT CyNeOHBIN npenesieHT. Ha3BaHHbIi B Y craBe
MexnynapoaHoro cyna OOH «BcrioMoraTelibHbIM CPEJICTBOM KOHKPETHU3AIIUH MPaBOBBIX
HOPM», Ha TIPAKTHKE OH MPUOOPEN CBOMCTBA CyAeOHOro MpeIeIcHTa, IPHHSATOTO B CTpa-
Hax o0uIel npaBoBoii ceMbH. bonee Toro, MexyHapoIHbli cy/ CO31aET HOPMBI MEXIY-
HapOHOTO TpaBa, 4YTo SBIsIETCs O€3yCIOBHOM PEPOraTUBOI CYJIOB CTpaH 00IIero npasa.
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