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Introduction

For both philosophical-legal thought and theoretical-legal thought, the
law is the form of establishment of a system of social goals, values and ideas’.
However, within the philosophical-legal and theoretical-legal thought, such
goals, values and ideas have substantially different forms of existence and ex-
pression.

It should be pointed out that the structure of the public consciousness is
reproduced and cannot but be reproduced in line with its each individual
form, that is, in legal, political, economic, moral, religious, aesthetic and other
forms. It follows that in any form of public consciousness one can discover a
philosophical-legal layer. Furthermore, for now on it is likely to ensure the
completeness of the inclusion of the subject and give a complete idea of it
when that layer is revealed, in other words, when legal, moral, economic and
other thoughts begin to function in that layer?.

However, in that case it would be logical to allege that if we wish to find
out the essence of the law along with its completeness, then the only adequate
option for that purpose would be the philosophizing of legal consciousness.
The philosophy of law can then be perceived as a reflexive legal consciousness,
as a view of law from “inside” of its shell. Hence, by moving within that bound-
ary from inside we will only enrich our understanding of the law.

If the philosophy of law is only a part of social philosophy, the peculiarity
of which is summarized in its content, rather than in methodology and logic,
then the chances for penetration into the essence of the law are sharply re-
duced. Being "out" of the law, without identifying ourselves with the law, we
only diminish our chances of understanding the law by mentally moving its
boundaries.

! Tuxomupos 2015, 53-54.
2 TeopeTnko-meTogonormyeckme npobnembl npasa 2007, 19-20.
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The philosophy of law must be understood as an outcome of the thought
deriving from the logic of legal consciousness itself. Therefore, one’s own posi-
tion on the legal consciousness must be expressed in a categorical manner?.

Nonetheless, if the uniqueness of the philosophy of law relates to the
logic of legal consciousness, then in that case on what basis does the general
theory of law develop? To say that this too is based on the logic of legal con-
sciousness would mean to allege in fact that the philosophical-legal and theo-
retical-legal views on law are not qualitatively different from each other. And
that's not the case.

On the one hand, as already noted, the theory of law is science, which
means that it is subject to the logic of scientific recognition and is developed as
a system of scientific knowledge. On the other hand, if it refers to the common
law (as a general theory), then it is a theorizing legal consciousness, an embod-
iment of the logic and principles of legal consciousness. This reflects not the
nature of the general theory of law, but the historically established fact that the
legal theory of law has, in reality, always regarded the law as an element of the
political organization of the society.

This very law is the subject of legal thinking. It is no coincidence that for
both political scientists and for most lawyers the law is inextricably linked to the
state and can only be understood if that link is taken into account. Therefore,
the law, in its borderline expression, is the result of the reflection of legal con-
sciousness.

As a consequence of the fundamental difference between the types of
social theory underlying the theory of law, the law for philosophy is a subject,
that is to say, an field of study applied, and for the general theory of law it is
an area of authority (the law administered through the authority). In addition,
the latter is only one of the forms of manifestation through the social force.
After all, for the philosophy of law there exists an individual sphere of people’s
being which is very important, and in case of general theory of law it is only a
sphere of social (collective) being of people®.

As a rule, there is no qualitative difference between the logics of political
consciousness and legal consciousness in the history of legal-political thought.
That is the reason why the theoretical debates on many issues often prove inef-
fective. And the differences are unnoticeable, and above all it is due to the lack
of sufficient awareness of the fact that the political and legal consciousness is
based on qualitatively different ideas. For example, in the context of the logic

3 See, for example, YepHasckuii 2016, 77-78.
* See CraHpapTbl HayuyHocTM 1 homo juridicus B cBeTe dunocodpuu npasa. OTB. pes.
npocp. B.T. I'padpckuii 2011, 120-121.
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of legal consciousness, the idea of natural human rights is an obvious product
of thought. And the idea of claiming human natural rights is, first of all, devel-
oped in the context of the logic of scientific consciousness. It is clear that the
advocates of each of these ideas, by arguing with each other and uttering the
same words, speak different languages, so the arbitrary arguments of both
parties are unconvincing. We are faced with the exact same problem when we
consider the idea of the relation between law and state. The integrity of the
state and law is, of course, in line with the logic of the political consciousness.
And understanding the law as a civil society institution designed to protect citi-
zens from the arbitrariness of the state is inherent to the legal reflection of
social reality®.

The arguments presented are deemed quite obvious, if we remember
what theoretical and practical implications they have. However, a detailed clari-
fication of this issue is not among the priority issues we have chosen

Let us now formulate a number of conclusions regarding the nature of
interrelationship of the philosophical-legal and theoretical-legal approaches to
the understanding of the nature of law and legal consciousness.

1. The philosophical approach to law is non-legal and in the sense that it
is not scientific and in the sense that it serves as a means of reflecting a phe-
nomenon of the law in the context of logic, which is not inherent to legal theory.

2. Legal understanding is not a part of the philosophical understanding
of law just as the philosophy of law should not be viewed as an interpretation
(or generalization) of legal knowledge. The philosophical categorical and meth-
odological toolkit should not be the basis for legal analysis of law. However,
referring to the philosophical-legal interpretation of the subject enables to es-
sentially replenish and enrich the legal interpretation of the law.

3. There are no impassable boundaries between the philosophical-legal
and legal theories. And such boundaries become dynamic and transparent as
we transition to the level of link between the philosophy of law and the general
theory of law. Their differences are consciously pushed to the foreground and
are strictly observed only in order to avoid the well-known and spontaneous
intermixture of various planes of understanding of the subject. The practical
interaction of these two forms of understanding of law is an indisputable fact.

In this regard, we find that the philosophy of law can play a rather con-
structive role for the general theory of law. It can help the co-legal theory to
realize the principle fragmentation of its understanding of law®. Such a posi-
tion will certainly have a positive impact on the results of further and legal

> Ocunos 2015, 167-168.
® For details See Unbithwiujwt 2016.
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analyses. The philosophy of law “helps the analysis of law to link to the opera-
tion of a system of the conditions and factors that are typical of social reality in
its full extent and in its entirety. The general theory of law should not consider
scientific methods of cognition and the results of scientific cognition as self-
sufficient, otherwise, fragmentation in the understanding of law will not be re-
alized and taken into account. Still within the domain of scientific recognition,
the general theory of law must be combined with philosophy. Without dissolv-
ing into the philosophy of law and not attempting to dissolve it in itself, one
must form an organic integrity with philosophy in understanding the essence
of law.
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Udwyw <wpnipntujwu

Uunpwnwnuwiny hpwyntuph b hpwdwghwnwlygnipjwu punyeh pdppnu-
dwu uywwndwdp thhihunthwjwwu-hpwjwywu b nbuwwu-hpwdwywu dnnb-
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1. hpwyntuph tywwndwdp thhihunthwjwywu dninbgnidp |hund £ ny hpw-
Jupwuwlwu U wju hdwuwny, np wju ghnwlw sk, U wju hdwuwny, np npw-
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7 Unbithwuywu 2019.
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TEOPETUKO-METO[,0/1I0N'M4YECKUE OCHOBbI BbIABJIEHUA
NMPUPOLbl N COLEPHKAHNA MPABOCO3HAHUA

Amanua ApyTioHAH

PaccmoTtpenne npupoapl M cofepaHvAa MpaBOCO3HaHUA, XapaKkTepa
B3aWMOCBA3N (PUNOCOPCKO-NPABOBOro N TEOPETUKO-MPaBOBOro MOAXOAa K Mo-
HUMaHWIO CYTU NpaBa U NPaBOCO3HAHMA NMPUBOAUT K CNEYIOLLEMY 3aKIIOUEHNIO:

1. dunocodbckmii nopxopn k npasy b6biBaeT He HOPUAMYECKUM Kak B CUy
TOrO, 4YTO OH He ABMAETCA HAayYHbIM U CIYMWUT NULLb CPEACTBOM BblpaMeHus
¢heHOMEHa NMpaBa B KOHTEKCTE NIOTUKWU, YTO He XapaKTEPHO A/1A HOPUAMYECKON
Teopuu.

2. KOpuanyeckoe NoHMMaHKUE He ABNAETCA YacTbio PMNOCOdCKOro NOHM-
MaHuA npaBa, paBHO Kak W cpunocodma npaea He AOMKHA paccMaTpuBaTbCA
Kak uHTeprnpeTauma (nnbo obobLueHne) ropuamnyeckoro 3HaHuA. Karteropuano-
HbliA N METOA0NOrNYECKNI1 PMNOCOPCKUIT MHCTPYMEHTAPUI HE [OMKEH CNYMUTb
OCHOBOIA AnAa topuamnyeckoro aHanusa npaea. OfgHako dmnocodcko-npasosas
WHTepripeTauua rnpegMeTa Mo3BOAAET CYLLECTBEHHO [OMONHUTB, oboraTutb
topuanYecKoe TONKOBaHKE npasa.

3. Mexpay unocodcKo-npaBoBoOii U HOPUANYECKOH TEOPUAMM HET He-
npeofonumbix pybemeir. W aTn pybemun cTaHOBATCA AMHAMWUYHBIMU 1 NpPO3pauy-
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HbIMM, KOTAA Mbl NMEPEXOAMM Ha YPOBEHb CBA3N Mexay dunococpueii npasa u
obuieit Teopun npaea. Mx otamumA cneumanbHO BbIABUratOTCA Ha NepBblii
nnaH ¥ paccMaTpuBatoTCA NULLb C TOW Lenbto, 4Tobbl n3bemarb obLuen3BecT-
HOrO W CMOHTAHHOTO CAMAHWA Pa3NNYHbIX YPOBHENH MOHUMaHWA npegMeTa.
lMpaKkTuyeckoe B3aMMofeiicTBME 3TUX ABYX (pOPM MOHMMAHWA MpaBa ABNAETCA
HEOCMOPMMbIM (PaKTOM.

Kniouesble cnoBa - npaBoco3HaHue, dounocodma npasa, FOPULMYECKOE
MblILLIEHME, CoLMaNbHOE MbILLIEHUE, FOPUAMYECKas TEOPUA NpaBa, 0OLLECTBEH-
HOEe CO3HaHWe, NOMIMTUYECKOE CO3HAHWE.

THEORETICAL-METHODOLOGICAL BASES OF DISCLOSURE OF
NATURE AND CONTENT OF LEGAL CONSCIOUSNESS

Amalya Harutyunyan

In his article referring to the nature and content of legal consciousness, dis-
closes the nature of interrelationship between the philosophical-legal and theoreti-
cal-legal approaches to understanding the nature of law and legal consciousness,
arrived at the following conclusion:

1. The philosophical approach to law is non-legal both in the sense that it is
not scientific and in the sense that it serves as a means of reflecting a phenomenon
of the law in the context of logic, which is not inherent to legal theory.

2. Legal understanding is not a part of the philosophical understanding of
law just as the philosophy of law should not be viewed as an interpretation (or gen-
eralization) of legal knowledge. The philosophical categorical and methodological
toolkit should not be the basis for legal analysis of law. However, referring to the
philosophical-legal interpretation of the subject enables to essentially replenish and
enrich the legal interpretation of the law.

3. There are no impassable boundaries between the philosophical-legal and
legal theories. And such boundaries become dynamic and transparent as we transi-
tion to the level of link between the philosophy of law and the general theory of
law. Their differences are consciously pushed to the foreground and are strictly
observed only in order to avoid the well-known and spontaneous intermixture of
various planes of understanding of the subject. The practical interaction of these
two forms of understanding of law is an indisputable fact.

Key words — legal consciousness, philosophy of law, legal thinking, social
thinking, legal theory of law, social consciousness, political consciousness.



