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Remedial Secession in Law and Politics

International law’s lack of effective enforcement mechanisms and limited impact on state
policies are well-known facts. Power and politics solve most conflicts, not the law — especially
when stakes are as high as in territorial disputes. Too often governments and scholars
intentionally misinterpret and dilute the law in political arguments. But this should not prevent us
from filtering out the misleading arguments and trying to eliminate uncertainty and ambiguity of
international law to the maximum extent possible.

There is an opportunity of narrowing down the debate over the applicability of territorial
integrity and self-determination by examining the connection and correlation between the right of
peoples to self-determination and their international legal status. This connection helps
demonstrate that prohibiting remedial secession in international law would cause fundamental
legal self-contradictions. At the same time, the right to self-determination cannot be interpreted in
an extreme and limitless manner.

Remedial secession is claimed to be a right of all peoples to secede unilaterally from their
parent states in case the latter severely and/or systematically violates their fundamental rights
(e.g. evident discrimination against an ethnic group, policies aimed at the change of demographic
balance in a certain region etc.). Remedial secession is in fact a victimized population's right to
use force or the jus ad bellum. But before doing so, the oppressed people, as well as the
international community, should explore all other means of ceasing the violations and preventing
the worst crimes. Only after the failure of domestic means and international efforts can secession
be implemented as a remedy of last resort.

Remedial secession is neither codified precisely in international law nor is it denied by any
international document or court decision. Most scholars favor the neutrality argument with
regards to legality of self-determination, best described by James Crawford: “[S]ecession is
neither legal nor illegal in international law, but a legally neutral act the consequences of which
are regulated internationally”.[1]

When issuing an advisory opinion on the Kosovo case, the International Court of Justice
(ICJ) deemed it unnecessary to resolve the question whether or not there is a right to remedial
secession in international law, and so did the Supreme Court of Canada as well in its 1998
Jjudgment on the Quebec Case.[2] However, there is a substantial amount of arguments and
interpretations of existing laws supporting the concept. It is supported indirectly by some
international documents and the state practice of the last seven decades. Remedial secession is
recognized directly in the 1921 report of the League of Nations on the Aaland Islands question and
in the 1994 decision of the African Commission on Human and Peoples' rights,[3] as well as in the
statements of 11 states submitted to ICJ for the Kosovo case.[4] Additionally, many scholars call
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for its formal recognition or claim it is already an established international right.[5] These
arguments come on top of the existing international documents in support of self-determination in
general.

Remedial secession finds indirect but very strong support in the Friendly Relations
Declaration (1970), which reflects customary international law. The so called ‘safeguard clause’
of the document reads as follows:

Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging any
action which would dismember or impair, totally or in part, the territorial integrity or political
unity of sovereign and independent States conducting themselves in compliance with the principle
of equal rights and self-determination of peoples as described above and thus possessed of a
government representing the whole people belonging to the territory without distinction as to race,
creed or colour.[6]

This ‘safeguard clause’ sheds light on the uneasy correlation between the right to self-
determination and the principle of territorial integrity. While reaffirming territorial integrity and
political unity of states, the resolution also adds a precondition — states have to act in compliance
with the principle of self-determination and represent its entire population without discrimination.
Therefore, this provision is often read a contrario and it is claimed that if a state ignores the right
to self-determination, deliberately prevents a part of its population from being represented by the
government, then territorial integrity and political unity of such a state can be “dismembered or
impaired.” A severe, systemic violation of the rights of an ethnic group is a clear example of such
a violation. The wording of this clause was later reaffirmed in the 1993 Vienna Declaration and
Programme of Action.[7]

The arguments supporting remedial secession are well presented and explained by many
scholars, so there is no need for us to go into further detail.[8]

Legal Personality and Duties of Peoples in International Law

Before going further to the main arguments, we must first agree (or disagree) on the
existence of the following principle: a personality — physical or juridical, cannot have any duties
under the law without having at least one full-fledged right. If an entity does not have a single
right under international law, then the latter cannot be a subject of international law, and
therefore cannot have duties as well. The entity must have at least some basic space of freedom of
actions in order to enable the law to set legal limitations. This should be considered as a general
principle of law, true for both domestic law and international laws accordingly. Otherwise, the
relevant laws would be as illegitimate as slavery and colonization — both outlawed right after
World War I1.

Because self-determination and human rights are a relatively new phenomena in
international relations, the status of peoples under international law is still unclear in many
aspects. A bit more than a century ago only “civilized” nations were considered to be subjects of
international law, and peoples would have no single international right as distinct entity.[9] Back
then, international law had nothing to do with the rights and duties of those struggling for
secession. Secession was an internal matter of each state, as were all the other forms of
revolutions. Nowhere in the past can we find an international norm that would oblige the peoples
to respect the territorial title or territorial integrity of parent states. At the same time, 'legalizing’
secession before the 1928 Kellogg—Briand Pact would be of little practical significance, since the
use of force used to be a legitimate part of state sovereignty, and states were free to use force
against peoples both before and after their secession and international recognition.[10] Peoples
used to secede from states before the term ‘self-determination’ was invented for international law,
and if someone is denying the right to self-determination or remedial secession, he or she ought to
prove that at a certain point in history, peoples have become international legal personalities or
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have been obliged to respect the territorial integrity of states. Moreover, even if peoples are
subjects of international law, it does not mean per se that international law prohibits remedial
secession.

International law refers to a number of rights for peoples in the context of human rights, self-
determination and decolonization, but are these full-fledged rights? Can individuals or peoples
implement these rights without their government’s prior approval or are they guaranteed with any
sanctions or remedies? In most cases (if not all) the answer is no — they cannot, and without the
mentioned elements any presumed right is rather a privilege not secured from arbitrarily
withdrawal or violation. Thus, referring to such rights to counter remedial secession is
hypocritical. Below is a detailed look into each of these presumed rights. There are four set of
rights that can potentially be sufficient enough for the claim that peoples cannot violate territorial
integrity:

1. International Human Rights Law (IHRL)

2. Internal self-determination

3. Decolonization

4. External self-determination

First, one may argue that individuals and peoples are protected by the International Human
Rights Law (IHRL), reflected in the International Covenants on Civil and Political Rights (ICCPR)
and on Economic, Social and Cultural Rights (ICESCR)[11]. But are IHRL norms sufficient
enough to claim that peoples must respect state territorial integrity? Both ICCPR and ICESCR
reaffirm in the first article that “All peoples have the right of self-determination”, and referring to
the documents that have codified the right to self-determination while claiming that this very right
is non-existent would per se be a self-contradictory argument[12]. Moreover, if a case of remedial
secession arises, it already means that the given state has been severely violating IHRL at first
place — forcing an entity to secede, and such states should not have an opportunity to make the
case for territorial integrity by referring to the IHRL laws they themselves violate.

Technically, IHRL documents are interstate treaties that neither create international rights
for individuals nor grant them international legal personality. Each state undertakes an obligation
under ICCPR “to respect and to ensure to all individuals within its territory and subject to its
Jurisdiction the rights recognized in the present Covenant.”’[13] However, these are obligations
towards the other signatories and the international community, not their citizens. Thus, the
corresponding rights for citizens remain within the scope of parent state’s domestic authority. As
for ICESCR, it only sets objectives, not duties for states. Unlike ICCPR, ICESCR does not require
to “respect and to ensure” the rights, but merely to “take steps [...] with a view to achieving
progressively the full realization of the rights recognized in the present Covenant”[14].

Second, peoples are claimed to have a right to internal self-determination. There seems to be
a consensus that the right to internal self-determination is a customary international law, and it is
illegal inter alia to abolish autonomies.[15] However, internal self-determination is again not a
guaranteed right:[16] No provisions about internal self-determination are being incorporated in
the domestic law, nor are they granting peoples a right to either unilaterally establish an
autonomy or enlarge the scope of their administrative authority. In fact, state governments do not
really consider such a right to exist — they simply cease any demands for a greater autonomy as a
blatant violation of an existing constitution. A right means the ability to do something. Whenever
the implementation of a right needs another entity’s consent and approval in advance, it is a
privilege rather than a full-fledged right. And whenever a non-international entity makes a request
for a greater autonomy and addresses it to its government, is turns into a regular domestic matter
that is regulated by the domestic law, rather than international law. Hence, internal self-
determination is also not a sufficient international right.
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Third, another common argument is the exclusiveness of decolonization: peoples have a right
to decolonization presumably as the only legitimate way of external self-determination. However,
all the former colonies have gained independence by the end of 1980s, and the UN currently lists
only 17 non-self-governing territories, subject to decolonization, with about 1.7 million population
in total[17]. Therefore, claiming decolonization to be the only avenue of self-determination means
only 1.7 million people currently have such a right, which would in fact suggest that the right to
self-determination no longer exists. As for the potential of new cases of colonization, it is not only
very unlikely, but also implies severe violation of a number of other international norms before
even getting close to colonization (e.g. aggression, violation of the principle of territorial integrity,
human rights and humanitarian law violations, including the laws on occupation, as well as
crimes against humanity). Hence, by the time a territory is colonized again, all the wrongful acts
of the aggressor state would already have been covered by other norms of international law.

Finally, by excluding IHRL, Internal self-determination and Decolonization through the
process of elimination, we are left with only one potential right that might be referred to in order
to prove that peoples are subjects of international law. We have narrowed down the choice to the
potential right to external self-determination. The latter’s widest interpretation is the right to a
unilateral secession, and the narrowest interpretation is remedial secession. This also means that
the recognition of a wide interpretation would also mean a per se recognition of a right to
remedial secession as well.

As a reminder, the objective of looking at all these potential rights was to find out if peoples
have at least one full-fledged right to be eligible for being legal personalities, i.e. subjects of
international law. If this is not the case, then international law cannot limit their actions —
including the right to conduct remedial secession. But since we have addressed and excluded all
the rights but self-determination and remedial secession, it turns out that in order to claim that
international law prohibits remedial secession, one must admit the existence of that very right.
This brings us to the conclusion that it self-contradictory to claim that that international law
prohibits remedial secession.

On the other hand, self-determination and remedial secession should not be totally
unregulated by international law. This would mean peoples have no international right, including
self-determination. But that is definitely not the case — there are too many precise references to the
right to self-determination to disregard them all. Moreover, remedial secession perfectly aligns
with the principles of human rights protection, democracy and natural law, while territorial
integrity is the last ‘line of defense’ for the oppressive states in finding justifications for their
illegal actions.

Remedial Secession as a Right Deriving from Self-Defense

Remedial secession is mostly considered as a specific type of self-determination. However,
there is another, no less important fundamental right that lies behind remedial secession — the
right to self-defense.[18] The right to self-defense of each individual against an eminent threat is
present in most (if not all) domestic criminal codes.[19] At the same time, international law
recognizes the right to self-defense for all states.[20] As Yoram Dinstein puts it, “Any law,
international or municipal, which prohibits recourse to force, is necessarily limited by the right of
self-defense”.[21] This is a tremendous state and non-state practice and opinio juris to claim that
self-defense is a universal right, and that all individuals of the world have a right to self-defense in
certain circumstances. That also enables all the peoples, as groups of individuals, to execute such
a right collectively.

The only way oppressed peoples can protect themselves from the parent state's severe
violations is to force away all the components of said state. This naturally turns into secession
from the abusive state and creation of a new government to replace the expelled agencies. Here
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the self-defense component of remedial secession arises even earlier than that of self-
determination.

Remedial secession is not only a right, but also a sanction, a remedy of other essential rights
in the non-hierarchical system of international law. Remedial secession is by itself the last resort
of protection for victimized ethnic groups. Even if the international community develops effective
mechanisms of human rights protection, they may fail one day, too. And if they do, peoples can
still resort to their last resort remedy. As long as states and peoples exist, there is a hypothetic
chance of oppression against peoples, thus they will not lose their remedial right, no matter how
seldom it is applied in the future. Therefore, not only cannot remedial secession be prohibited
now, but also in the foreseeable future.

Narrowing Down the Debate

How can all these arguments help interpret the law? First of all, they may help further
narrow down the debate by filtering out some theories about the supremacy of territorial integrity
over self-determination in general and remedial secession in particular. The ICJ has already
indicated in the Kosovo case that “the scope of the principle of territorial integrity is confined to
the sphere of relations between States” thus dismissing the claims that “a prohibition of unilateral
declarations of independence is implicit in the principle of territorial integrity” [22]. We could go
beyond and state that not only declarations of independence, but also the act of remedial secession
as such is not prohibited by any international norm, including the principles of territorial
integrity, political unity and inviolability of borders.

Second, a precise recognition and codification of remedial secession by international law is
not a precondition for its legality. If peoples have no international legal personality, and the
matter of remedial secession lies outside the scope of international law, then international law will
simply be not in the position to regulate or impose duties, preconditions or limitations on the
actions of seceding entities. On the other hand, from the perspective of the domestic law remedial
secession is not only the ultimate safeguard of vital political rights but also an ultimate self-
defense measure justified by the criminal codes of all states[23].

In fact, the current regulations are as good as a recognition of remedial secession, because
the key elements of the right are already reflected both in international law and in state practice.
We also have the element of potential legal consequences — sanctions and other measures pro et
contra certain course of actions. On one hand, the fact that remedial secession can never be
prohibited is more than enough to claim that individual or collective international sanctions can
never be taken against peoples by reason of conducting remedial secession. On the other hand,
existing regulations on human rights and use of force are already good enough to take measures
in favor of secession movements. The UN Security Council has the authority to intervene with
Chapter VII measures and has an established practice of using this power to address
humanitarian crisis. Thus, it can intervene both before and after remedial secession is recognized.
Certainly, the legal and political significance of the recognition of remedial secession should not
be underestimated. However, recognition will only outlaw what is already outlawed by the existing
regulations — gross and systematic human rights violations, and will not change the politically
driven nature of Security Council’s decision-making process.

Another important aspect of remedial secession is the potential help from third party states.
Here again some existing instinctual documents already enable external support to remedial
secession movements. Although international law prohibits the interference into internal affairs of
states, it also obliges the states to “prevent and punish” genocides, “promote, through joint and
separate action, realization of the principle of equal rights and self-determination of peoples” and
the peoples in pursuit of the exercise of this right “are entitled to seek and to receive support in
accordance with the purposes and principles of the Charter[24]. But even if we assume that
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international law does prohibit such an external support to, that has no impact on the rights and
duties of a seceding entity itself. Peoples must be recognized as a subject of international law
before they could be obliged to refrain from seeking and receiving external help. And as discussed
before, such a recognition also comes with the recognition of the right to remedial secession itself.
Normally, external help is of vital importance, as secession movements are mostly weakened
by parent state’s oppression. Very seldom do the great powers and neighboring states remain
neutral towards secession conflicts. But those taking sides are mostly motivated by self-interest,
not law and order. Thus, codifying remedial secession would not provoke extra interventionism.

A Fair Social Contract

By following the principle that peoples cannot have any duties under the law without having
at least one full-fledged right, we used the method of elimination, we analyzed all the potential
rights that peoples can have and came to the conclusion that remedial secession is the minimal
required right to consider peoples as subjects of international law. Regardless of whether or not
peoples are subjects of international law, remedial secession is in a win-win position in either case
— it may be recognized to a greater or lesser extent, but in no case can it be prohibited.

This is also a major political argument for its precise recognition through codification in an
international convention out a UN resolution. Leaving peoples out of the scopes of international
law grants them almost unlimited choice of actions — including secession, rather than diminishing
their rights, and the ambiguity around the right to self-determination undermines the global
stability, not vice versa.

Remedial secession may be used to reconcile the opposing views in the self-determination
versus territorial integrity debate. Peoples should be recognized as the ultimate subjects of
international law that have authorized respective states to act on their behalf. A codified social
contract with ‘safeguard clause’ may lie at the bottom of the relations between peoples and states,
recognizing precisely the right to remedial secession, but prohibiting any other types of unilateral
secession.

Interestingly, there is no need to draft new provisions for this ‘security clause’ — all the
necessary provisions and wordings are already available in various international documents. A
unanimous UN resolution could proclaim this ‘social contract’ between states and peoples[25]. It
would be very appropriate to begin such a resolution with the first line of the UN Charter: “We
the peoples of the United Nations determined...”
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SUMMARY
Narrowing Down the Self-Determination Debate Due to the Interdependence between
Territorial Integrity and Remedial Secession
Makar Melikyan

This article is an attempt to narrow down the debate around the right to self-determination
and the principle of territorial integrity. Studying the connection between the right of peoples to
self-determination and their international legal status brings to the conclusion that neither
territorial integrity, nor remedial secession can exist in international law without the other one. The
following principle is applied — if an entity does not have at least one right under international law,
then it also cannot have international duties. Therefore, respect for parent state’s territorial
integrity may be mandatory only in case the right of peoples to remedial secession is recognized.
And since any prohibition of remedial secession will cause substantial legal self-contradictions, it
is suggested that codifying remedial secession would not only help strengthen international peace
and stability, but also reconcile the opposing views in the self-determination versus territorial
integrity debate.
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PE3IOME
Cy:xeHHe paMOK JUCKYCCHIi BOKPYT caMooMNpe/iesieHUs OCPeACTBOM BbISIBJIEHHS
B3aMMOCBSI3U MEK1Y TEPPUTOPUAILHOM 1EJT0CTHOCTHIO M JOKTPHHOM ''0T/He1eHne BO UMS
cnacenus''
Maxap MeqnksaH

Knrwouesvie cnosa: pemMeauaabHOE OTAETICHNE, CAMOOIIPEACICHIE, TEPPUTOPHAIbHAS IIEIOCT-
HOCTb, CAMO3AaIINTa, MEXIyHAPOIHAsI IPABOCYOBEKTHOCTD.

OTa CTaThs ABISETCS MOMBITKOW Cy3UTh KPYT MPOTHUBOMONIOXKHBIX HHTEPIIPETALUi caMmoonpe-
JIeTIEHUs U TePPUTOPUANIBHON LIEIOCTHOCTHU. V3ydueHue CBA3M MEeXIy MIPaBOM HApOJOB Ha CAMOOII-
peAeneHne U UX MEXIyHapOJHO-IIPABOBEIM CTaTyCOM IPUBOJIUT K BEIBOJY, UTO HU TEPPUTOPUAIIE-
Hasl LEIOCTHOCTb, HU JOKTPHHA PEMENUAIBHOTO OTAEICHUSI HE MOTYT CYLIECTBOBATh B MEXK/yHa-
poaHoM mpaBe onxHa Oe3 apyroi. IIpuMensiercs cieayromui NPUHIUI - €CIi CYOBEKT HE UMEET
XOTsI OB OZJHOTO MEKAYHApOIHOTO MpaBa, TO OH TAKXKE€ HE MOXKET MMETh MEXIyHapOIHBIX 00s-
3aHHOCTeH. Cle10BaTEeNbHO, YBAXKEHIE TEPPUTOPHATIBHON [IETOCTHOCTH TOCYAPCTBA MOXKET OBITH
00s13aTENBHBIM [UIS HAPOAOB TOJIBKO B CITydae MPU3HAHUS UX MpaBa HApOJOB Ha PEMEIHATBHOE OT-
JieJIeHNe MPH HeoOXoaAuMOoCTH. M MoCKoIbKy JTH000# 3ampeT Ha peMeauanbHoe OTACICHHE CO3/1acT
CyIIIeCTBEHHBIC BHYTPEHHHE MPOTHBOPEUHS B MEKAYHAPOTHOM IpaBe, MBI IIPEAToIaraeM, 4To Ko-
IuduKanys peMeIuaIbHOTO OTAEICHHS HE TOJIBKO YKPEIHUT MEXIYHApOAHBIA MHUpP M CTaOHIIb-
HOCTb, HO M IIOCIIOCOOCTBYET NPHUMHUPEHHIO MPOTHUBOIOJIOXKHBIX B3IISAOB B JIUCKYCCHSIX O ca-
MOOIMpEENCHUH U TEPPUTOPHUATBHOM 1IEIOCTHOCTH.
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