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ramiABA I
BBEJOEHHE

§ 1. O 3uvayenuum JOKasaTedbCTB B PAacCHCXOBAHHU H paspelicHuu
CypeOnnIx aeda

Yuenee o DOKazaTeJbCTBAX lpencTaBseT <ofoil onHy Hu3 Haubo-
Jee BAXKHLIX H OTBCTCTBCHHBLIX YACTCH HAYKH o cyIebHOM mpouecce.

310 HAXOJHT cBoe OODLACHEHMC DPAHBUIC BCEr0 B CaMOH CYLINOCTH,
B CAMOM COXCPXKAHHE CyHeOHOro IpOUecta, B CaMHX ero 3ajauax,
CBSI3AHHLIX C YCTAHOBJICHHEM ONPEACJHCHIBIX SIBIACHUH, 06CTOATENLCTE,
GbaKTOB, C MX aHANH30M M BBEITEKAIOIMMY U3 ITOIO aAHAJHBA BBLIBO-
JAAMH, HA OCHOBE KOTOPLIX CKJAJNLIBACTCH CYNEeOHOE pellleHMe MUTH Cy-
neGHBIH IPUroBOD.

OcHoBHast 00A33aHHOCTb CYJa COCTOHT B OKOHYATEJBHOM YCTAHOB-
JNenMr GaKTOB, OTHOCAINMXCA K MCCJAEAYeMOMY COOLITHIO, B YCTAHOB-
JICHHM TIDH TOMOIIH 3THX (AaKTOB OTHOLICHHS K JAHHOMY COOBLITHIO
Te€X WJ¥ HHBIX JMI (B YrOJOBHOM Npouecce — OGBHHAEMOrO, B Ipax-
LAHCKOM TMpolecce — HCTUA I OTBETUMKA), B OLICHKe 3THX (ax-
TOB C TOYKH 3peHus TpefOoBaHME H IPHHUHWIOB MaTepHaJbHOrO IIpa-
Ba, 4 B YrOJOBHOM MpOUEcCce — elle W B OlfHKe ACHCTBUH OOBHHAE-
MOTO C TOYKH 3PeHUS MX OOLIeCTBEHHOI ONACHOCTH H NPUMEHCHHS
B COOTBETCTBHM C 3THM TeX HMJH HHBIX MED HaKasaHHd.

Sra 0043aBHOCTb CyLa YPe3BbIUaliHO CJIOKHA M OTBETCTBEHHA, Tak
KaK cyneGHoe pellieHde Winm CyneCHbIE IPUTOBOP, BCTYINHUBIUME B
cuny, TpHOOpeTaioT ofimieo6f3aTeNbHLIE XapakTep, CTAHOBATCA TpPe-
GoBanueM, OeclpexOCNOBHOE HCIOJHEHHE KOTOPOro sABJsdercss obs-
3aHHOCTBIO KaXKAOTO TPaxIaHHHAZ. B 3TOM CMbIC/e NpaBHJbHA PHM-
ckasg dopmyna, mpusHalouas cynebHoe pemiepHe HMCTHHOR (res judi-
cata pro veritate habetur — pellleHye N0 HeJy CUHTACTCHA HCTHHOH).
[IpuHngn o61eobd3aTeIbHOCTH CYHeOHOro pelieHHs, €ro He3wOne-
MOCTH H OeCnpeKOCJIOBHOCTH erd HCIOJHEHHT — OJHH H3 BaXHEH-
WHX NPHHLMIOB rocyldapcTeBeHHOro ymnpasienws. Ha stoM npusmume
IOKOHTCS B 3HAYHTEJbHOH CTeneHd aBTOPHTeT CyZeOHOI BJAacTH, He
JOTYCKAKOI KA WIHODHPOBAHHA BCTYNMBLIENO B 3aKOHHYH CHJY IIO-
CTaHOBJIEHHSI CyIa.

HeficTyioniee COBETCKOE YTOJOBHO-NPOLECCYalbHOE NIPABO TaKkKe
rOBODHT 06 06S3aTeJBHOCTY BCTYHNMBINMX B 3aKOHHYIO CHUy Cyaeo-
HEIX [IPHCOBOPOB. DTH OPHIOBOPH NoAJjexar BeCHPeKOCJOBHOMY HC-
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TONHERHIO CO CTOPOHB BCEX CYREOUBIX, CACMCTBCHNLIX M aJMUHU-
CTPATHBHBIX opranos ua sceit teppuropimt Cotosa CCP 1.

Takoe xaTeropxueckoc TpeOOBAIKME 3aKOIA O  OCCHPCKOCAOBIOM
UCTIOJIHCITHE CYACOHBIX PHTOBOPOB H PCHICIIIT SIBJASCTCS, QCJIH MOXK-
Ho Tak BuipasuTnest, conditio sine qua non cypetioit gesTeanRno-
CTH — TaKUM YCJOBHCM, GE3 KOTOPOUO CAMAst 3T JICATC/HBIOCTD Obl-
Ja 6Ll HeBO3MOXKIA.

Memo B CHIY 3TOTO HPIMOTHIL IPOHCCCYRILIOC UPano  JOMKIO
MPCAYCMOTPUTL L COOTROPCTBYIONLHC  YCOJOBHST JICSTCILIIOCTH Cyla,
OGCCHCUHBAIONLIE CMY BO3MOXKIOCTDL HPABINILIN 1t OFLCKTHBIO pe-
HIATH CYACONLIC JICJL, BOBMOXIOCTL BHHOCHTH  TAKHC  pouenis M
NPHCOBOPDLI, KOTOPLIC e BLizpipai Ot coMmiiennst B esoeil o6ocno-
BAMUOCTH 1 3AKOUHOCTH,

Besikudi cyneSUpii MPHIOBOP H BCSAKOC CyAcHHOC PetIciHe HMeIoT
IPOMANNOC 3Hanenne, JTo 3NAUCHIC O IMCIOT e TOJALKO B CHNY
dopMasLinK TPeBOBANKIT, KOTOPLIC NPCADHBBIOTCST 110 3TOMY  HO=
BOY OT HMCIIL POCYAAPCMBCHION BIACTH RO BOCM, KO0 Kacalorest
CYJLCOUBIC PONICHIBE 3t UPHIOBODLI, U0 H B CHJY CBOCTO MOPAJbIOUo
B OOICCTBONIIO-HOMITHICCKO) BOQA.

[TpuroBop Uam PCIICINAe BHIHOCITCS W NPOBO3TIAMAIOTCH CYAOM
oT umcnx rocynaperra. Ilpunanast cyncOuniM II0CTAHOBICHHAM CHNY
FOCYJAPCTBCIILIX AKTOB, FOCYNAPCTBO Kak Ol mpuuuMaeT na cebs
RCIO OTBETCTRCHUOMTH 324 HX COJICPIKAHKCG U 32 BCC BLITEKAIOUIHE M3
3TUX IOCTAHOBJECHMIT TocnejgcTBUst. [ToCynapeTBeHHAs BJAACTH BCei
cunoll cBOero asToOpHTETA ofecrneuHBaeT cyneOHOMY NPHTOBODY HIH
PEUIEHHIO PeaJbHOCTh €I'0 HCIOJHEHWH, CAHKUMOHUDYS O6e30roBOpou-
HOe TNpHMeHeHHe HEOOXONHMEIX MeEp peNpEeCcCHI KO BCEM, KTO Che-
JlaeT MNONLITKY He TONYUHHTHCS IPUTrOBOPY H®JAM pelueHuio <CYyAa,
BCTYNHBIIEMY B 32KOHHYIO CHUIY.

ViMenro B 3TOHM aBTOPUTETHOCTH CYIZEGHOTO NPATOBOpPA 3aKJIiO-
yaeTcss oOpscHeHMe TOro ¢axra, 4TO B HEKOTOPHIX CTpaHax (Ha-
NpHMep, B AHTJHH) «OrpoMHass o0JacTh HENUCaWHoro npasa {(com-
mon law) BCcemeno NOUTH SBAAETCS NPOAYKTOM CynebHBIX pelie-
HUH, HaKOMISBIUHXCA B TeueHHWe <CToJeTHH (HaugHas OT KOHUA
XIII Beka) m wMeEIOUWIHX B3HAYEHHE BLICIUIErO ABTOPHTETA, KOTOPOMY
CyZbl 0053aHLI CJIEKOBATH M NOAUHHATHCH» 2.

Best Tak HasbiBaeMas TeOpUsi NIpeliefeHTa IIOKOMTCH Ha TNPUSHAHHH
OTHOCHTEJIhHOH HCTHHHOCTH CYZEeO6HOro IpHroBopa, €CJM OH He H3-
MEHEH HIH He OTMEHeH BblllecTOAueH CcyneOHoH HMHCTawuHed, HAB
'6e3yCAOBHON HCTUHHOCTH IIPUrOBODA, €CJH OH NPOBO3TJAllleH BHIC-
ITHM CYZXOM, He AONYCKAaloUIHM KPHTHKH ero pelueHui 3.

"1 Cum. cr. 32 «Ocwos yrososmoro cyrompomamoxctea Cowsz CCP u coosuwx
PecNyG/IuK», 2 TaKKe COOTBETCTBYIOWIHE CTATHH YIONOBHO-HPOLECCYANBHHX KO-
gefxcoa cofmé?% peouy&nnlx?)—— c"rl.4 ISHB}"(H%CESCDCP, cr.yc*r. 13 u 238 VIIK
pvsanckoin CCP, cT. cr. H 'TIK , CT. » .
YIIK Va6excko#t CCP u mp. er. 13 JIIR DCCP, er. 130
* Demuenxo, CyneGumit npenencsr, Bapmara, 1903, crp. 7T—8.

® Bapon (Baron) » TlammexTax paccmartpHzaer Cynebuylo NpAaKTHKY B Kaye-
cTBe Ge3yCNOBHONO WCTOUHMMKA mpasa, On Onpemenser STY NPAKTHKY Kak TPAaBO,
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Korma, wutaem Mel ¥y Franquille 8 ero «La systéme judiciaire de
la Grande Bretagne», no peay Tomcena B Ilamate soppoB Guia
RO3OVKIEH BONMPOC o TOM, YTo Bricumil yrososubii cyn (Courts of
Crown cases reserved) fBHO H3MCHSET 3aKOH, TO JOPA-KaHUJED
oTBeTHN: «IIpUroBOp cyga He TONJEXKUT OOCYXIECHHIO MapIaMEHTa,
a cynel Helb3si OOBHHATL B HAPYUICHHM 3aKOHA, TaK KaK TO/BKO OHH
MOTyT €Ka3saTh, UTO TaKoe 3aKOiH».

Takoe oTHOWICHHE K CyneO6HOMY TIPUCOBOPY TOBOPHT HE TOJBKO
06 HMCKJIOUMTENBHON DPOJM CyAa B rocyAapcTBeHHoOU cucreme. OHo
FOBOPUT TAKXKe 0 TOM, UTO CYAY NPHHAMJCKHT UPE3BLIUAIIHO AKTHB-
nas poJsb B ocyuwiecTBiacHni oOuieil HOJHTHKH, 4To cyldebHoe pele-
HHC B HCKOTOPBLIX CTPANaX CYHUTACTCH CIoCcOOHLIM CcO3aBaTh H Ms-
MCHSITH BAMHCIIIHMC HUCTHTYTHL NYOGJHULOre W vyacTHoro npasa. He
CJYUAIIIO 1103TOMY alrIMHCKAS TCOPHI 1IPaBa PAa3jvyacT Hapaxy ¢
BAKOUOAATILCTROM Ml LpanoM oOULHM elle W UPARO, CO3LaBaeMoe
CyAcOunLIME upengaentamMi (case law -— 3axol, otloBalblil Ha Npak-
THKEG CYACONLIX DPCUICHME): ¢TONbL BAXKIOE 3NJUCUMUC UPHAJICTCA CTO-
POUUMKAOMH 3TOH Teopuiy ¢yacOHoil AesTeNLHOCTH, IPHpABIMBaeMoi
K JACHTCJALIIOCTH 30K OHOJLITILITOI.

Hekoropuie yuctinie ¢y/AcGloMy PCUHICHHIO NPUAAT Taxoe 3HAye-
HHE, YTO CaMoe NOSBJICHHC 3 aK 014 00BACHOT NeficTBHeM cyneb-
Hetx pemenxit. Mau B cBoeil paGore «[pesuce mnpaso, ero CBf3b
¢ ApeBHell wcTopHell obIUecTBa ¥ €ro OTHOIIGHHE K HOBEHIUHM HIe-
AM» BDbICKA3LIBACT MBEICJL, UTO <...CYACOHLIC NPUrOBOPBHI X PEILUEHHSA,
OCHOBaHHblE HA NPEXHHX INpHMepax, IpeAIlecTBYIOT COCTABJEHHIO
o6LUMX INTPaBHJ, OCHOBHBIX NOJIOXKEHMII H Knaccuburanmmi» L.

Tomeposckue «Pemunn» («Themistes»), no Many y I'poty, — 310
IPUrOBODPLI Hapell, OHW NPEMIIECTBOBAJHM 3aKOHY.

«JlarepaTypa TepOHUYECKOr0 NEpHona, — IOBOPHT MB3H, — NTOKa3H-
BaeT HaM 3aKOH B ero zapojbilie nox BumgoM «Pemma» U B 6Gojee
DasBHTOM COCTOSHHH B NOHATHHM «Alz1» (CNPABEIHBOCTD)> 2

«2noxa 3aK0oHa» — yKe CJeAVIOas CTYNEeHb B pasBUTHA TIPaBa.
Ona COOTBETCTBYET IIOSBJIEHHIO B OOWIeCcTBe KJaccoB, <CBfA3daHa C
yCHJIEHHEM # O0OCTpeHHeM KJaccoBOi 60pbOSL.

He ocrapasimpasich Ha 3TOM MOCAeIHEM BOINPOCE, KaK HEmocpelX-
CTBEHHO He OTHOCSNIEMCS K JaHHOH TeMe, s CHEJAT YKas3aHHYI

ocHOBaHHOE Ha cyiebumix mpuropopax («Die Praxis ist das in den Urtheilen
den Richter aufgestellte Recht»).

Ipod. Merpaxunkuil Taxxe npH3Haer CYZeOHYIO TIPAKTHKY B M3BECTHHX YC-
NOBHAX MCTOUHHKOM IIpasa, YTBepkKAad, 4YTO 3Ta NPaKTHKZ HHOrIa IONyyaeT B
ICHXHKe Juojell 3HadeHHe HopMatusHoro ¢axra. Ilpamo, BosHMKamouiee H3 Cy-
XeGHOM NPaKTHKH, ¥ OTAeJbHHE NPElOXHUMK (TJaBHEM O6pa30OM DelIeHHs BhIC
wHX cypos), npod. TleTpaxuukuil o6bemudcr B 0COJOM HOHSTHH IIPeIOJHIHANb-
rono Tpasa. Ommbxka npod. TIeTPaXKHUKOIO B 3TOM BONPOCE OPraHH4ECKH CBA-
3aHA C ero TeOpHell TaX Ha3blBACMOTO HHTYHTHBHOTO npasa (cM. IleTpaxwuu-
k ##, Teopusi fpaBa # roCyZapcTBa B CBf3# ¢ Teopued mpascrsernoctw, CIIB,
1910, =. 1I, crp. 572, 579).

1T. C. Msu, JIpesuee NpaBO, ero CBA3b C JpesHeHd HCTOpHeH ofilecTsa H
eno OTHOWIEHHE Kk Hoelumuym mueswm, mep. H. Benosepckunit, CI1B, 1873, crp. 7.

2TaMm xKe.



BEIIIE CCHLIIKY HAa MsEa aumb psis Toro, 4rofpl II0OKasarb, Kakoe
HCKJTIOUATENbHOE 3HAUEHHe CKJIOHHH IpHAaBaTh CyneOHOH NpakTHKe
HEKOTOPBIE MCTODHKH IpaBa.

Onuaxko TOoCnoACTBYIOILAA B HayKe NpaBa TOYKA 3DCHUWSA I10 3TOMY
BONPOCY OTKA3bIBAGTCA DAcCMATDPHBaTh CyNe0HYl0 NpPaKTHKY Kak
HCTOUHHK 3aKkonojareabcrsa. «Hazunavenue cynos, Kak opranon npa-
BOCYRHS, — rosoput Hopaan, — cocTonT B TOM, HTOOBI H3PeKaTh
npaso (jus reddere), T. ¢. NPUMCHATH HOPMBI JEHCTBYIOUICIO Npana
K OTAEJBLHBIM CAYUYasiM, BCTPCYAIOLIUMCH B XKHIIII».

«Cynebuast 1eTeNBHOCTh CCTh BCETA TOJILKO NPHMCHCHHE COJIM H
me OYKBLI, TO NyXa 3aKONd, BCErAa TOJLKO DPA3BHTHE 3TOTO yXd,
HHKOTMA HE HMECT OHA M HC MOMKCT HMCTh 3aKOHOLATCJILHOrO Xa-
pakTepas 1, —— YHTICM MLl TaM XKe. .

Onun M3 aBTOPHTETHHX [OPHCTOB mopeBogononnoeil Poceown —
npod. Poftnunkuil ~ TAKKE OTPHIACT 38 CyNeSHolt AeaTCILIOCTLIO
3AKOHONATCILHLIT XapakTep, TAK KaK 0N, N[O Cro CJOBAM, HOL3A-
KOuna W orpanHuxBacrest pamxamu pamoro gena: «Judex lex fecit
. inter partes» 2

«Cynpsa TBODHT B3aKOH» ~—~ 3TO UEMPABHILHOE ONPERCNCHHE Cynel-
noft nmesaressnoctn. [lpaBuaphce Ovlno 6Ll TOBOPUTE He © TBOpYE-
CTBE 3aKOHA, 4 O el0 TBOPYECKOM NPUMCHEHMH, T. €. 0 TAKOM IpH-
MEHEHHM 3aKOHa, KOTOPOe ONMHUPAacTCs Ha TBOPUECKHE Havaja, I
HHHIHATHBHOE, HE3ABHCUMOE OT KaKHX-THOO BHEMIHHX BIHSHUIT 1
YCJIOBHOCTeH ero MOWUMAaHHe W NpHUMeleHHe Ha upakTuke. Moxno
[OBOPWTL JIMIUBL O NPHMEHEHHM CyIbeli 3aKOHA K KOHKPCTHBIM 06-
CTOATENLCTBAM Jena, HO 3TO He eCTh 3aKOHOXATEALCTBOBA-
HHe, 3TO NaxXe He TOJKOBAHWe 3aKOHA, XOTH ¢ BHelWHel CTO-
POHBI 3IeCh M HMEETCHA HEKOTOPOe CXONCTBO C TOJKOBAHHEM 3aKOHa;
3TO TOJIBKO IPHMeHE HHWe 3aKOHa N0 CBOEMY Da3yMEHHIO K KOH-
KpetHoMy cayyaim (daxry).

Onnako, Xak Opl MBl HH CMOTpeJH HA CYNeSHYIO NeATEeNBHOCTH C
TOYKH 3peHuss NpxONHXKeHUs ee K 3aKOHOJaTeNbHBIM QYHKIUUAM, He-
COMHEHHO ORHO: CyHeOHAA HeSATENbHOCTb NPENCTaBAAeT COGOH OXHY
#3 HamboJiee MOIIHBIX (QYHKUHH TIOCYIApCTBEHHQIrO YIPABNEHHS, On-
HO M3 MOT'YYHX CPEICTB IOCYNAapCTBEHHOH NOJHTUKHW. 3JHauYeHHE 3TOH
HAesITeNIbHOCTH TaKO0BO, YTO HHOTLZ B CcydeOHOH HEeATeJNbHOCTH BUIAT
Haxe OJHH M3 UCTOUHHKOB NEHCTBYIOUIETO INPaBa, YTO B OTHOLIEHHH
K COBETCKOMY IIpaBy COBEDILEHHO HeNpPaBHJBHO.

Coserckuli cyn He c03ZaeT HOBOTO mpasa. COBeTCKHe CYIbH — He
sagononaress. CoBETCKHE CY/JbH IPHM3BAaHEl He TBODUTH NIpaBo, a
OCYIIEeCTBNATH IPABOCYAHE B COOTBETCTBHH C TpeOOBaHUAME 3aKOHA.

«CynpH, — rosopur Cranmgckas KoHCTHTYIHS, — He3aBHCHMBl U
NONYHHAITCA TOJMBKO 3aKOHY» (cT. 112).

1 ,HEI‘%.&‘IEHKQ CyneCunii npenenent, Bapmasa, 1903, crp. 78—79, 80.
2 (Dlg gr.azu,xﬁ #, Kypc yrososaoro cygoupoussoicrea, CIIB, 1902, 7. ],
CTP. .
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Cyapu mnopsakoHebl. CynebHast neATENBHOCTb He ABJSETCH HMCTOU-
HUKOM 3aKoHa; HaoGOpoT, 3aKOH ABJSETCH HCTOYHHKOM cCyneOHOM
nedregpHocTH. KavecTBo cynebuofi NesTENBbHOCTH OUpelelIieTes ee
COOTBETCTBHEM NPHHIIMNAM W TpeGOBaHMSIM 3aKOHA. 3aKOH BBIPAIKAeT
co6oft TO, UTO CUHTAIOT CIPABEHJHBBLIM, BBHITOXHBIM H VIOLHBIM JJid
ce6a TOCNOACTBYIOUIHE KJacCHL.

Sakon GopMyaxpyer cBOM TpeGOBaHHA B COOTBETCTBHH ¢ HHTEpE-
caMH M BLIPAXKAIOIIUM 3TH HHTEpechl NPABOCO3HAHHEM 3THX KJACCOB.
Cynefnas TpakTHKA MOMKHA TOJHOCTBIO OTBEYark 3THM TpeboBa-
pusm, CnemosaTesNbHO, Cyne6GHas IPaKTHKA He MOMXer OblTh HCTOUY-
AukoM npaBa. OHA goJskHA B6BITH W SBAACTCA B JeHCTBHTEILHOCTH
IeATeJBHOCTLIO, HLEJIWKOM M IONHOCTBIO CTpOAilllelicA B COOTBET-
CTBHH ¢ NPHHUMNAMH IO3HTHBHOI'O IPaBa, C ero OCOOEHHOCTAMH H
OTIHUMSIMH. 3Hauekue Ccynebmoil NeATeNLHOCTH onpemenset obuie-
CTBEHHO-TIOJIHTHUECKOE 3HaUeHHe CyAeOHOro MNpHroBOpa HJAH Cyned-
HOTO pellcHHA, B KOTOPBHIX HE TOJLKO JAlOTes OTBETHl HAa BOMpOC
O BHHOBHOCTM HVIM HEBHHOBHOCTH MOACYIMMOro, 006 060CHOBAMHOCTH
MCKOBBIX TNPHUTA3aHMI K, TaxuM o6pa3zOM, paspeliaercs P BONPO-
COB, CBSI3AHHLIX € TEM HJY HOBIM KOHKDETHBLIM CcyIeGHBIM [eJioM,
HO B KOTOPBLIX HAXONMT CBOE BhlpameHue obilas NOJHTHKA TaHHOID
rocyxapcTBa. B cyneOHRIX DeIUGHMAX BHIPAXKAETCH OTHOIIEHHE TOCY-
DapCTBEHHON BIACTW K TeM MUy MHBIM OOILECTBEHHBIM SIBJICHMAM, Ha-
xonsaumuMca B chepe BHEMaHHA cynxa. B cmuay Bcex stux ofcrod-
TeNbCTB NPUIOBOP MJIM Dell€HWe, BLIHOCHMBIE CYILOM, KOJKHBI VIO-
BJSTBOPATL cHenHanbHbIM TpeboBanuaM. [lepsoe u3 31X Tpebosa-
HUH —3TO y6EenNUuTEeNbHOCTD CYyIeOHOrO IpPHroBopa HJIH pe-
mreHnst. Beakoe NTOCTAHOBJICHHE CyXa AOMKHO OBITH yOeIHTEJbHBIM,
AOJKHO C€O30aBaTh B OOLIECTBEHHOM MHEHWH YBEpDeHHOCTh B 6es-
YCJIOBEOH NDABHJBHOCTHE M CHDPABEAJIMBOCTH BHIPAXKEHHOTO B HEM
CYINeNCKOTo DelIeHuUs.

Y6enuTeNbHOCTD IOCTAHOBJNEHHA CYZAa O3HAYaeT YBEPEHHOCTb He
TOJIBKO B TOM, UTO OHO NOJHOCTBIO COOTBETCTBYET OOCTOATEILCTBAM
nena, sajadaM M IPHHNMNAM BBHIPAaXKEHHOH B IpUroBope cymebHod
NOJATHKK. ¥ 6elduTeNbHOCTs CyAefHOro pemenus! o3HayaeT Tagxe
YBEPEHHOCTh B HCUEPNLIBAIONIEM aHaHM3e BCeX OBGCTOATENRCTB Aena,
B TOM, 4TO [eJ0 peIlleHo C YUYETOM BceX OGCTOATENbCTB, KaKue
TOJbKO BOBMOXKHO ObLI0 YCTAaHOBHTH M BBLIACHHTh. B mpHMeHeHHH
K YrOJIOBHBIM [eJlaM 3TO O3HAYaeT TaKoll aunajgws BCeX OBCTos-
TENBCTB JeJla, IIDH KOTODOM IIOJHOCTBIO BCKPBITH HNEHCTBHA H
(baKTEI, COCTABJfIOIINE INPECTYIJIEHHe, BBISCHEHB VCJIOBHA H
bakTe, cnoco6CTBOBABINHE €T0 OCYIHISCTBICHHIO, HCUEPNLIBAIONIE
YCTAaHOBJIEHb] OCHOBHEIE HNDHUYMHE!, IOPOAUBIIHE [NAHHOE IIPECTYI-
JIeHHE.

DTa CcTOpOHA Ieja BCErda IIpPHBJIeKaia ocoleHHOe BHHMamme Gyp-
JKyasud, BecbMa 3aboTAmIelcAa 0 TOM, uToObl NPHrOBOPH M pelleHHd

1 B nagHOM CIy49ae, KaK H BO BCEX AHAJOTHIHEIX CHOYy4asiX, Ml HMeeM B BHILY
cymebuoe pellleEMe B IIEPOKOM CMBICJE CJIOBA, BKJIOYAA H CyXeOHbE OPATOBOPHI,
T. €. DCHIEHHA [0 YIrOJIOBHHM JelaM.
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ee CYNOB BHIIJIANENH BO3MOXKHO Gosce YOCTHTCALIO ¥ ABTODHTCTIO,
BHyntanmu K cefe mofobaloulee YBAMCHHC, BBISLIBAJM «CBSICIIIBI
TpeneT» B yMax W cepmuax uapoza. Masecruniit anramiickmit wopucr
Hxemc Cruden OTKPOBEHHO BBIDA3WJ 3TY MBICHL CIIE B IPOILIOM
CTOJIETHH B CJEAYIOIIMX CJOBaX, BBICKA3aHNLIX B pabore «¥Yronaon-
HO€ MpaBo AuIJIHI»: |

«Hagobno NMOMHUTEL, YTO XJIA OBIIECTBZ BaXKI0 B OJHHAKOBOI]
CTETIeHH HE TOJBKO TO, UTOOBI NPHTOBOPBLL OLIIHM CHPABCJJIMBLL, 10
W TO, YTOGK! Ol MPH3HaABACML (paspsika Mod, -—— A, B.) 6nan
CNPABESAIHBLIM I 1,

3To 3aMeyanue, Beproe camo 1o cebe, B HPHMCIENIIT K HPHFOBO-
paM ¥ PEUICHMSM OyPHKYasiniX CYAOB HMCCT ClLe TOT CMBICH, HTO,
BHYIIAS HAPOJIHBIM MAcCaM WM «0OGUICCTBYS MILIOAMO  CUPABCLIK-
BOCTH TBOPHMOUTO Oyp®Ya3Hell TPaBoCyNHs, OHa  HOHOJLAYOT CYQ
KaK ToHKoe, rosopst choBaMy Jlonuna, opysie nopa@olieist Py s
LI XCSL.

Copepuiciie  6eecopio, uTO ¢ TOHM0 MOMCHTA, KAK DOHCHHs R
NIDUCOBOPEL CYAOB JIHIIAIOTCS B UAasax o0ILCCTRIL W 000N
YOCHHTOALIOCTH, CYALL TEPAIOT Bech cpol awntopurer. Cwmuien 6yp-
JKyasnoit IOCTHIHH, MMPOKO MHCTOABR3yOWEH cynebuuil uponcee B
CIEAAX BAUHTH H OXpanbl KanuraaueTaneckofl  sxkcumpodranuy, aa-
KJIOUACTCS HE TOJBKO B TOM, UTOOB! PACHPABHTBCA C TPYJSNLHMHCH
o BceM NpaBuyaM OYpKYasHOro CYJAONPOH3BOJICTBA, HO €ME W B
TOM, UTOGBl CO3JMATHL Y NACCNCHHS, B HAPOAHLIN MaCCax yoem/Je-
HHE, 4YTO HMKAKOH pacnpaBs! HET, UYTO CYJ Paspelllda JCN0 «CIpa-
BeNJTHBO», YTC 3ITOMY <CUPABEIJIHBOMY» PCLISHUIO HYXKHO IIONUH-
HHTBCA KaK HeU36eXKHOMY <«BO3IASHHIO» 3a MNpHYMHEHHOE TPecTyn-
JeHmeM «350%. CMpIcT GYPKYA3HOTO, KaK B BCIKOTO HHOI'O 3KCNnoa-
TATOPCKOTO, NPOIECCYANbHOTO NpaBa 3aKMIOYAETCS BOBCE He B TOM,
4yToOb! ofecneydrs OBBHHAEMOMY KaKHe-TO TapaHTHW, © KOTODBIX
JHOeMepHO KpuuaT OypiKyasHele 3aKOHONATENW, NOJHTHKH, (GHIOCO-
¢ut, opuctel ¥ T. . [IpoueccyaneHble «IpaBa» ¥ «rapaHTHH», Npe-
IOCTaBJAeMble OYPKYA3HBIM NPONECCYaJbHBIM IPABOM OOBUHIEMOMY,
SIBJISIOTCA JHIUL HeH30eXHBIM CJAeLCTBHEM NPONECcCYanbHOTO MOpsi-
Ka pasbHpareibCTBa YroJIoBHBEIX mged. OCHOBHOE HA3HAYEHHE 3STOTO
«IIPOTECCYANLHOTO NOPAAKA» COCTOKT B OXPaHE CYINECTBYIOIIMX
OypKyasHBIX OTHOIIEHHH, a BOBCE HE B TapaHTHPOBAHHK O6BHHSE-
MOMY CBOGOZBI 3aIIMTHl ¥ He B 3amiuTe OGBHHSEMOTO OT NPOH3BOJA
FOCYyNapCTBEHHBIX opranoB. Ilpomeccyanehile TpaBa O6BHHSIEMOro B
OypKyasHOM CyLe sIBJSIOTCH JHIIB CJEACTBEEM Hambojee panuo-
HAJLHOTO Crocofa 3aiMTH 3KCIJIOATATOPAMH CBOHX KJAaCCOBBIX HH-
TepecoB, Croco0a BO3NeHCTBHS Ha CO3HAHHWE JIOLeH C UeNbio BHY-
IIHTH HM MBICJTG O CIPaBENJIMBOCTH BLIHECEHHOT'O CYIOM pelleH}s
HJIH TIPUTOBOPA.

3anaua 6ypXKyasHOro Cy[a, Kak U CYAa BCSKOTO APYroOro SKCIJIO-
aTaTOPCKOr0 rOCYyAapCTBa, B YIOJOBHBIX JeJlaX COCTOUT He TOJBKO

1 Cruden, Yronossoe TpaBo ANraum B XpaTkoM odepramuu, mep. B. Cma-
cosuya, CIIB, 1865, crp. 268.
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B TOM, 4TOOLI pACIPABHTLCA COTJACHO TpebOBaHHAM 32KOHA C €T0
HADYLUIUTEJIAMH, OCOOEHHO HB3 YuC/Ia TPYAAIUXCH, HO ellle U B TOM,
yTOGBl CO3AaTh Y HAPOAHBIX Macc yOexKIeHHe B IIPaBUILHOCTH,
CIIPAaBeAJMBOCTH W HEOOXORHMOCTH OIPCAEJEHHOTO CYIOM HaKasa-
uust. MimenHo TakuM obpasoM GypKyasuelii ¥ BooOlle 3KCIJI0aTaTop-
CKHII CYI BbLIIOJHSIET <CBOE HCTOPHUECKOE IIPH3BAHHME — OXPAHATH
HHTEepPCeChl TOCHOACTBYIONLIETO B 3TOM OﬁULECTBe MEHLUIWHCTBA, BHY-
masi HauboJiee OTCTAJNLIM CJOAM TPYASIIMXCS YBaXeiHe K 3aKOHY
W CYILY 3KCIJIOATATOPOB Kak K CYAY €CJH He OYeHb «CKOPDOMY», TO
BO BCAKOM CAYYde <«IPABOMY 4 MHJIOCTHBOMY».

HUem Gojiee «yGelHTesblo» GYAYT 3ByUaTh CJOBA upvronopa mpo-
H3HeCenHoro ¢ynbeil, ToM Gonee OyRCT ONPaBJaHo HasHAUCHHE 3TO-
ro Cyma Kak <«TOHKOTO» opyaws ofMmana M YIrHeTeHHs Mace, Kak
cB0OcolpasyoTo W BMCCTC ¢ TCM CTPALINOTO OPYANS PACHPABLI H IO~
masaenust.  Poji  cynebGuoro npoiceca u o cyncbnoli Mammpnsnl B
IKCINOATATOPCKHX  TOCYAAPCTRAX  OMPCACIHACTCT B BUAMHTEILHON
CTOTICHH HMONILo 3T ero QyiIKIMeT RO3ACHCTBH A VMBI JIOXCH,
bynxiMell MopalLiIo-nosHTHUCCKOIT 00paloTKH 00IIeCcTBCINOr0 Mie-
ST,

DTy POJL NEMJIOXO BLINOJMNSL A0 TOCHACTHOTO BPEMENH B Gypxy-
A31LIX  CTPALAX CYA IPHCSIKILIX, XOTS 32 TOCACKIWE TOALI aBTO-
PHTET 3TOTO CYNA W NPAKTHUCCKHC JOCTCHIICTRA, CRSI3ANHLIE C Ta-
KHMH Cro  OCOOCHMOCTSIMH, KaK JCMOKPATHUIIOCTL, HE3aBHCHMOCTS,
COCTA3ATENLHOCTS, OOBEKTHBHOCTL B IIP., B 3HAYUTEILHON Mepe Io-
MEPKJH, YCTYNHB CcBoe MecTo Oonee yupotenuniM dopmam cymebuofi
AesTenbHOCTH. B HacTodAmee BpeMs CyA NPHCSKILIX, KAKH CY X med-
(eHOB, MOTEPAT CBOE 3HAUEHWe, B NpOULIOM, B HM3BECTHBIX HCTODH-
YeCKMX YCJOBHSX, STOT CYI, OAHAKO, ObL1 6ypiKyaswuu BechkMa noJe-
3¢H ¥ HYyXKeH.

IDTOT CylL OB IEHEH TeM, UTO OH CO3MAaBall WLIIOSHIO YUacTHA
B CcyneOHBIX pelIeHHsix camoro oOIIecTBa, BYaJHpPOBAJ YrHeTaTelb-
CKHH XapakTep CyXeOHOH HeATeNbHOCTH B KANHTAJNHCTHYECKHX CTpa-
HAaX, [aBaJ BO3MOXHOCTH [PHKPACHTh 3TY IEATEeNbHOCTH, M306pa-
3UTh €e He Kak paboTy BpaxneBEoro HapOLy UHHOBHHYLErO aria-
para, a kax pa60Ty OBLIeCTBEHHYIO, KaK AEeATeJBHOCTb HAPOLHBIX
npencTaBRTeIed, CaMoro HapoIa.

Henp3s B sTOf cBASM He HamoMuWTh cjoBa xemca Crudena,
NOOYEPKHYBUIETO, YTO «YTOJOBHOE IPABOCYIAMEe eCTh caMas O0ObIKHO-
BeHHasi, caMmast pasuTesbHas M caMad HHTepecHas ¢dopma, B KOTOpPOH
BEPXOBHAsA BJacTb HaeT o cefe B23HATH OTPOMHOMY GOJBIIMECTBY
CBOHX NOJNAaHHBLIX» 1,

CrudeH nNpaBHIbHO TNOAMETHJ 3TY OCOBGEHHOCTs BYpPKYa3HOrO
NPaBOCYIHS, XOTHA W HeNpaBHIbHO 000OUIMI CBOH BBIBON, OTBJEK-
WHCH OT KJaCCOBOro XapaxkTepa cygna. 3aMeuanue CrubeHa ¢ Hamed
TOYKH 3DEHHS HMEET ellle ¥ TOT CMBIC/, YTO OHO MOJNUYEepPKHBAET TAK-
#e TO OfCTOATENBbCTBO, UYTO NPH TIOMOLIM CYJAa «BEPXOBHASA BJIACTbLY,

tCrnden, YroloBHOe HPapo AHWIIHH B KPATKOM ‘OUepTaHmH, mep. B, CrrIa-
cosHua, 'CIIB, 1865, ctp. 268.
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T. ¢. FOCHOACTRYIONUN! B AaunoM ofuecTne KIRCC, noaysaer -
POKHC BOZMOXIIOCTH OPFANE3ORATE 1 BANPABITL oGUCCTROIINE M-
MG CTPAHLL B COOTBOTCTBHIE CO CBORMH HUKNAMIL I KJAACCOBLIM
UNTOPOCIMIL

Dro eOCTOATEABCTRN He YCROALINYIN OT HPOHIGIOIRHOIO BI0p)
Cridenn, ocofeiio NCeREBIIEro B CYe HPICSORIIMY AR oo Kises
CTRAD NONHOE ~- (‘lit’]{‘!‘)ﬁl“)ﬁ"l'h HMCHIN 37Toro VI, ﬁﬂ."!hli!(‘ HOM K
KOro-/0n JIPYroro, coxanath 1 ofuectie YReperuocth nocnupa.
BCeJLHIBOUTH Hpuropopin H Rropoe - UV AHTL, KR !%M{\IHH;HH;!-I orps
Ger, Kaanion Oeaniienoc s QU oGHec i nensiy e tpav e,

«O0pas sefternmil upanocysust - rosopit Grited, - e MokeT
Guith BHOJH ﬁ(‘k‘ltplt(“l'[?.‘li‘H“Il. VT TOSTLED O GTeVTACH . OV O T e
est OOIICCTROIHNM COUVHCTBHOM, HOTAMY WTO HPIRG COMa oCTh PPy
GO0 31 HECOBOPIICIOL CPOACTING I Geayesionio Helpek onioe ipie
MOHOTHIC 010 B0 BOHEOM  BOAMOBHON IVIERS e Mot O O e
MHMO®,

Bor tyr-10 @ ofERpymuiactes ned I ghertioy e ek
HIMX.

«JLmt Macent nyGauki, KoTopit He BAACTCR B oAeTient, Koluaet
Ha rpyGuix onepranuax o anBotierest Gonee 0 GICTHMY PravAanirax,
HOMON 00 o0IHIHY BPABRAAN, P PHGKOCTH HCTHTYTR BPHODKHIEY
COACHCTUYOT HOHY BIPHOCTIE  OTHPARACHIND  HPAROCYUMe, - ronopie
Crihen 1 20028801 €310 LKL BLToLn, 4 Karopaofl Bgosoie
TOM HE CHOVUT PORATLOS, 10 KOUGL OHA K Cqac Lo caviites a3
JAHUO, TO HEALAS €10 NPeHelPerarh JSCTKOMLICACHRDS !,

HauBrOCTE NOCARHCrO YMOIAKIIOUCHHS SHAMOHHTOrD anraniicyn-
TO KPHCTA HC YMAJMHET 3HAYCHHS 3TOrO HOUCTHHE 3AMEHATONLHOPO
C TOWKH apenHs kjaccoBoft npanam paccyxnetsst, Cruden Seaye-
JIOBHO [PABHJILHO H METKO NONMCPKUBACT OBUICCTRONNO-NOMTHIC-
CKoe 3Haueude cyna B Oypxyas3noit rocy:lapcTBeHHON cuereme, Jro
3HayeHHe cyla ofbvAcHAeT, noyeMy GVDXMYasHbie NPABHTCILOTRA 13K
TINATCALHO 00eperaleT aBTOPHTET CBOHX CV.0B, CTADAsiCh COITATH
BOKDYI HX HEATeNLHOCTH opeat GOCnpHCOTPACTHH, HCeHOrPeIIEMOCTH,
noyTH CBATOCTH. OHH BCAYCCKH CTPCMATCA 3aMACKHDPOBAYL UL~
HYIO POJb CBOHX CYIOB KAK annapara YrHETCHHH, KAK TOHKOrQ Opy-
amsl 3alHTLl AeHexuoro Mewxa (Jleswn). Aunnapar u aesrTeb-
HOCTL CBOH 10CTHUMH OYDPXKVA3HA CTABHT B VCJI0BHE ocoboil anrto-
DHTETHOCTH, CO31aBaeMOil CHEUHAJLHBIM NPOICCCYAIBHBIM DHTVAIOM,
OLIOLEM Ha H3BECTHYIO HMUIO3aNTHOCTh, Bueumne arpufivru cvied-
HOH BJACTH, 2 TaKXKe CICICTBCHHON W NMPOKYPOPCKOR BIaCTH pac-
CHYHTaHbLl Ha BCeMEploe noIIepxanHe ux asTopurera. OXHAKO oXHM
BHEUIHH? CPEACTBA AJ8 3TOorc ObLIM Om  HejocTarouunt, Bawno
ofecneunTs CICACTBEHHBIM, TIPOKYPOPCKHM H ocoleHHo CyaeSunM
OpraHaM H COOTBETCTBYMOIEe 3TO{l 3a1aue KAUCCTBO HX paBoTsl,
[ocyNapcTBO  3aHHTEPECOBAHO B NPABHILHOM  GYHKUHOHNPORAHKY

' Cruden Yrorossne npano Anriug 3 wpatiom odeprammy, nep. B. Caa-
conuua, C[IB, 1865, crp. 270

10



CBOGIO anmapata, B TAKOM KauecTBe PaloThl CBOETO CyZeBHOrO Me-
xauuaMa, Koropoe ofecneiuBaso OB Jyullice pa3pelieHye CTOSIIMX
mepen OCTMIHMCNl  KJIAaccoBBIX 3aj4ay B ACJe [OCYIapCTBEHHOTD
YIPaBJICHHSL.

§ 2. 3anauyM COBETCKOro NpPOUECCYaJbHOro npasa

Hasnauenue Npoieceyalibibix npaBri sakjouaetes B obecneyenuu
CYACOHLIM, UPOKYPOPCKHM M CACACTBCINIBIM OPFaHAM Takux ycJoBuil
HX JACSTeNLHOCTH, KOTOPLIC B MAKCHMAJLHON CTONEHW rapautHpopa-
a 6Ll IPABIILIOCTL QYHKIHOHHPOBAILST OPranos cyla M PORy-
patypul. B 3ToM 1 COCTONT Bamilciinice 3uauenHe npPOReCeyaniny
HOPM, PEPFYIHPYIONTHX JICHTCABIOCT CYA, CHCICTRCIINX ¥ BPOKY-
POPCKHX  OPEAHOB HPH PAIPCHICHIW CTOSIX  NCPesl HUMH - 334,
STH O HOPMBEL QUPCICIHIOT DOPIAOK  DPONOCCYanBUBX  efiernuil pas-
JITHEIX OPPraton CYAd, CHCATTRHS 11 NPOKYPATYPL, HOPSIOK H CHO-
CoOLt NPORCPRY HPARIALROCTIE YTIY NefCTBNE, B WOTHOCTH Upa-
BHABHOCTH CYACOULIN POMeniNt 11 NPHIOBOPOY, OCHOBAHMNS, 110 KO-
TOPHIM 9TH POHICIHIE MOPYT OBUTH  IPHUSHAHLL UPABIALILIMI HIH He-
HPABHABHLIMIY, MOUYT W AOKHLL OLITH OIPOTCCTOBAHLL, HIMCHCHH
HWIH BORCE OTMCHCHDL

Kaccaumolnas i peBHaHonnag ACATONRHOCTH COOTBETCTBYIONINX
CyACOHLIX OPriHOB It OPrainos NPOKYPATYPHL HPECJCAYET HEe TOMbKO
saiaun obecHCHCHRS NMPABHABHOCTH PA3PCIICHHS KORKPETHBIX 6 M
KOHKPETHHIX BoOnpocos cyiefnofl npakraxn. Ona npecieayer Takke
¥ 3aJ1aui OXPaHul Ccy1efHOTO aBTOPHTETA, CTONIUEro B npaMoil 3a-
BHCHMOCTH OT TOTO, HACKOJILKO YAOBJICTBOPHTEJBHo paboTaeT cyx,
HACKOJIBKO €ro JeSTeAbHOCTBIO ODCCHCYtHO OCYUIECTBNEHHE B CTPaHe
NIPABOCYVIIHA.

B 3HauHTCJILHOR CTEMeHH HMMEHHO 3THM CTDPeMJCHHeM OXDaHHTB
aBTOPHTCT cyAa oObACHAeTCH M OOS3aTeJbHOCTD OTMEHB! pelleHdH
HJIY TIPUTOBOPOB, MOCTAHOBJEHHLIX ¢ HAPYLICHHEM NPONECCYANBHBIX
OpaBH.I, 1peyCMaTPHBAIOIIMX 3JeMEHTapHble rapaHTHR HaJjexauie-
ro KayecTBa cynebHofi paboTsl. BO BCeX 3aKOHOZATENLCTBAX COMEp-
KaTCH NOCTAHOBJIEHHA, ONpelessiOulde YCJOBHS, NPH HaJNHYHH KO-
TOPBIX Cyae6Hbil TpHroBop wiu cyAefHoe peluesHe He MOTYT OsITh
NpH3HaHbLl NPaBHJILHBIMK H KOTOPblE TPEOYIOT HX 6e3yClOBHOA OTME-
HBl HJH H3MEeHeHH.

BypxvasHble 3aKOHOIATEIbCTBA CBOMMH NPOIECCYalbHO-KAccal d-
OHHBIMM WJHM PEBH3HORHBIMYM ND2aBHJAM#E BCEMePHO cTapalTtcd obec-
NEYHTbL TAKOE HanpasjieHue paBoThl CYAOB, KOTOPOE MNOJHOCTBIO OT-
BeyaJo Obl KlaccoBbiM BoOXIeNenuam Oypxkyasun. Cynebro-xacca-
UHOHHAA NpPaKTHKa OYypya3uol IOCTHUHH AAeT THICAYHW NPHMEPOB
TOTO, KaK MaJjefilnee OTCTYNJeHHe CYHa OT KjaccoBof Jumuy 6yp-
Kya3Hy BbI3HIBaeT HeMeIJIeHHOe M TOYHOEe DeardpoBaHHe CO CTOpO-
Hbl BHIIECTOSUWIHX KOHTPOMLHBIX CYHeOHBIX OpraHos, MYCKAOUIHX B
X0L B COOTBETCTBYIOLIMX CJyyasX BCe MCKYCCTBO IOPHIHYECKOTO
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KPIOUKOTBOPCTBA # IOPHAMUECKOH cohHCTHRM. B aroM ornoumenus
ocofeHNO npeycuesaj, HanpuMep, B JopesoJionxonsiof  Poccun
[IpaBuTeNbCTBYIOMME ceHaT, CTAXKaBmid cebe IeUaJLNYIo CJaBy
CBOHMH IIPECHIOBYTHLIMH  «CCHATCKHMM DPASDACHCHHSIMUS, ABJISTBIIH~
MHCSl  3a4acTyio IUPSIMBIM  U3JCBATCJLCTBOM  HAJL  COBCTBCIHLIM
3aKOHOM, HO 3aTO IOJHOCTBIO CJIYXSHBIIMMU HHTEPEcaM ILAPCKOro
CTPOSI.

BypxyasiHoe IPAaBO PEBHOCTHO 0OCperaeT aBTOPUTET CBOCIO CY/a,
BHEPrHIHO A0GHBASICh MAKCHMAJLIOrQ BJMANMS Ueped CyHx Ha «00-
eCTBO», A HAcCJeUHe, DTO BUOJE CCTCCTBCINO, TAK XdK B aBTO-
DUTETHOCTH CyAeOHLIX NPUIOBOPOB H  PCliCHmil H  BAK/HOYACTCS
OCHOBHOI HCTOWIHK 3TOr0 BIUSLE, ABTOPHTCTIOCTH peuieuuit ¢Boe-
ro cyaa Gypxyasuas 0CTHIHS AOOUBICTCH NYTCM OCYHLCCTBICHHS
MCKYCHO M TONKO HOCTPOCINON CHCTCMLI MCPOUPHSITHIL, KOG Ot
PAIOIIINCH HA TIPUHIHNLL «PABCHCTBA®, &CHPABCAIHBOCT®,  «JIEMO-
KPATHUHOCTHS B T. A W T. L Dypxyasuast cyebuds Mallkig, Kak
¥ Bed OYpRYyasuist rocynaperneilias Malir@, JICHCTBYCT npy 1o-
MOIIY HACHJMS, OOMana, JCUCBOH JCMAroIHH, HOJKYyUa CBOMX cynRell
BOSIKHMM  OPUBHJCIHSIME W UPCHMYNICCTBAMYH, BOCHHTIHHAS 8 HUX
ONPELENeUHON NCUXOJOTHH, HABHLIKOB, TPAAMIUE, 0OCCIOYARAIOMMY
. paboTy CYLOB B HUCJATCALIOM AJsl OYpPKYa3HH HANPABJICHHH.

[punnunuaisao  MHaue OOCTOMT JeJo B coserckoit cynebnofi
cEcTeMe.. ABTODHTET COBETCKOI0 CyAa 00YCJOBJEH CHJION ComHasit-
CTHUCCKOH INpaBAbl, KOTOPOI OI CJIHYRHUT.

CoBeTCroe NPaRO IpeCJenYeT 3anaws, NIPUHNMINAJBHO HILIC, UeM
3a7a4d, IIpecqefyeMble OYpPKYa3HBIM NPaBOM.

CoBeTCKOE COLHAMMCTHYECKOE IPABO NPECJAEAYCT 3ajaul, Hanpas-
JIeHHble Ha NpeoJoJieHHe COIPOTHBJIEHHA KJ2CCOBBIX BParos M HX
areHTYpHl JeJy CcOLManu3Ma, Ha obecleuyeHde 3aBepIIEHHS COLMAJHU-
CTHYECKOTO CTDPOHTEJLCTBA M TIOCTEINIEHHOTO IEPeX0Aa X KOMMYHH-
3My. DTUM Xe 3a7aYaM CJAYKHT H COBETCKOE NpoleccyalbHOe NpaBo,
ONpeneIsiollee VCHOBHA W NOPANOK JHIefiTeJIbHOCTH CJeIXCTBEHHBIX,
NpoKypopckux # cynefusix opranos CCCP Boofme M, B 4aCTHOCTH,
B 00JaCTH BHIHECeHMA cyneOHBIX pelleBuii W NPUTOBOPOB, a TaKiKe
ofipeengomee MeTONE ¥ GOpMBEI HX TPOBEPKH M HCOTPaBJICHHA.

B r10li nocsefHed o6sacTH COBETCKOe NPABO yCTAHABJIHBAET DAL
NpaBay, O0eCney#BaloOUX NPABUJABHOCTD W 33KOHHOCTB CYHeSHBIX
peieHwd W TPeOYIOIMX H3MEHEHHS HIM OTMEHB 3THX pemedufl B
Clydyde HapylleHHA CYJaMH COOTBETCTBYIOIHX 3aKOHOB.

ABTOpUTET COBETCKOrO CyAa OOYC/OBJIEH BEJWMHEM NDHHIHIIOB,
KOTOPHIMH OH DYKOBOACTBYETCS, BeJWUMEM 3aIad, CTOAIHX nepen
HEM KaK TNepe] CYAOM COUHAJHCTHYECKOrOo I['OCYA2pCTBa paboywx M
KpecTbsiH. COBETCKMH CYI — POZHOe HETHIIE COBETCKOro rocyxap-
CTBa, IJIOTP OT IVMIOTH M KOCTb OT KOCTH HOBOTO, COLMAJNHCTHUYECKO-
ro ofumiectBa. OH CIYXKUT MHTEpPeCaM TPYARUIKXCH, BHTEpecaM Ha-
poma, OH-— HADOJHBIA CyJX B TIPAMOM W HMCTHHHOM CMBICJE 3TOrO
cioBa. TakpBo Xe ¥ COBETCKOE IIPABO, B YACTHOCTH COBETCKOE Mpo-
leCCyaNbHOe IIpaBO. ,
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CoBemcKroe mporeccyanhHoe mpaeBo ofecrednBaeT cynebuol nes-
TRJBHOCTH BCC YCJIOBHS, NCOOBXOUMBbIe A YCICUIHOrO paspelleHus
CTOSIIIIHX TIepel COBeTCKUM cymoMm 3anau. OanuM W3 Takux yCaoBui
sBJsIeTcs COOJHONCHHE NPABWJI, YCTAHOBJCHHBIX 31KOHOLATENEM B ILe-
AKX TapaHTHH IIPABMJILIIOCTH TRUEHHS CaMOro IIpolecca paccMoTpe-
HHS CYNCOHBIX JleJl W BLllIeCeHusl NPaBHJLHBEIX, T. €. COOTBETCTBYIO-
muX QAKTHYCCKHM YCJHOBUAM M TpeOOBaHMAM 3aKOHA, CNPABEIJIHBLIX
pelIeHHI 110 3THM JejiaM,

3akou NPCABUAHT BO3MOXKHOCTL HAPYIUCHMS 3THX ycaoBuil, B cmy-
yac ITOTO HAPYILCHHSA CYHeOULIT NPUroBop HAHM CYleGuHOe pelueHue
CTAHOBSITCS HCIKMIHOCHILIME, TCPSIOT CBOIO CHJY MW BJEKYT 3a CO-
Golt HX HIMCHCHHEG HJW OTMEHY.

Tak, cr. 26 «Ocuons yrogosuoro cyronponssoxctsa Coioza CCP
H cotosunix peenybamks (C3 CCCP 1924 r. Ne 24, cr. 206) ycranas-
JHBACT CACAYIOUIHE OCHOBAUS JWBT OTMCIBLI IPHPOBOPOB: a) Hapy-
prene GopM  CYAROUPOHIBOJCTBI, KOTOPOe LOMCUIAJN0 CYAY BCECTO-
POUHC PRCCMOTPOTh OO M IOBJAHEWIO I MOIJIO TIOBJAHSITH HA BhI-
HOCCHHE NPABHABHOIO UPHPOBOPA, H 0) HCUPABMIGHOE NPHMCHEHHe
naxKasalus.

Crareit 413 — 415 YIIK PCOCE 11 cooTBeTeTBYIONIHE UM CTaThH
YEOJAOBHO-IPONCCCYAIMIBIX  KOJICKCOR JIPYTHX COIO3HLIX peCnylJvK,
YKA3LIBAK OCHOBANMS K OTMCHC NPHIOBOPOB B KACCAUHOHIIOM NOPSIA-
KC, TIPAMO TOBOPAT o 'TAKHYX HAPYWICHHSIX (DOPM CYZONPOU3IBOLCTEA,
KOTOPhIE «.TOMCIIAJH CYAYy BCeCTOpoHHe pasolfpaTh Jejo #  IO-
BJIHSJIM HJH MOTJIM IOBJIHSITL 1A BBIHECEHHEC IPaBHJILHOIO IPHIrOBO-
pa».

K umeny 3THUX Hapyllenit OTHOCSTCS Taxie 0GCTOATENLCTBA, KaK
HeJOCTAaTOUHOCTL ¥ HENPABMUILHOCTE INPOBEAEHHOTO CJIEACTBUS, CY-
IeCTBEHHOE HapyuleHHe (opM CYIONPOU3BONCTRA, HapyLIeHHE HJIH
HenpaBUJILHOe TIPUMCHEHHE 3AaKOHA, fIBHAs HECNPaBeLJUBOCTb IIDH-
ropopa. K uucay Takux HapylleHuWii OTHOCHTCS TaxkXe HelpaBuib-
HEI COCTaB CyJa, HeNpaBWJIbHOE HCTOJNKOBAHME 3aK0HZ, PaccMoTpe-
HUe IeJla B OTCYTCTBMe OOBHHSEMOro B CJayuasx, KOrja 3TO He pas-
peumaeTcss 3aKOHOM, H T. K.

TakuMm o6pa3oM, B caMOM 3axKOHe € IOCTAaTOYHOH peIuHTeNb-
HOCTBIO INOJYEDKHBAETCH BAXKHOCTL COOMIONEHWS CYZOM TEX YCJO-
BUH, HANHYHE XOTODEBIX, ITO MBICJAX 3aKOHOIATENS, IOJIKHO rapaHTH-
poOBaThb IPABHJIBHOCTH CYyneOHOTO IIPHIOBOpA.

Hapymenue sTux ycjaoBmil NOJXKHO BJeyb 3a co60O, Kax HpaBuUJo,
OTMEHY IPHTOBOpa HJM ero HCIpaBJieHde B YCTAHOBJGHHOM 3aKOHOM
nopsaake. B cayvae HeBO3MOMKHOCTH HUCIIPaBJIEHWs IIPUIOBOpa IIPH
KaccaluMOHHOM DacCCMOTDPEHHH Hesla OHO AOJXKHO ObTh NMEpenaHo Ha
HOBOe paccMOTpeHue. [IpuroBop MOKeT NOYUTATHCS TIPABOCYIHBIM
JHLB B TOM CJydae, Korna OYAYT HMCKJIOUEHB! BCe COMHEHHS B €ro
06OCHOBAHHOCTH M IPABHJBHOCTH. B COBETCKOM NpolecCyasbHOM
npaBe S5TOT HPHHIKI BLIPAXKeH ¢ HawGOJbLIel TOCAeN0BATEILHOCTDIO,
B TIOJHOM COOTBETCTBMYM C OOLIMMH INPHHIUIIAME COBETCKOro cyxed-

HOrO TpoLecca, SIBJASIOLIErOCS CAMBIM JeMOKDAaTHIECKUM IIPOILecCOM
B MHpeE.
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§ 3. JleMOKpaTU3M COBETCKOr0 NpolecCyaJbHOro npasa
u cyjpebuoro npouecca

[TocoemoBaTenbHBIH COUMANMCTHYSCKHH JeMOKPATH3M COBETCKOIO
cyne6HoOro mponecca oByCJOBIHBAETCS CaMOHl OpPraHM3aUm HeER
COBETCKOTQ CyZa, ABJAIONIEI0CS HAPOJHLIM CYAOM B INOAJHHHOM
cMpicse 3TOro cJjosa. OH 0GyCHOBIEBAETCS, manee, METONAaMMu
paBoThl COBETCKOTO CyRxa, JUMIEeHHLIMH O6I0poKpaTHuecKkoro ¢opma-
JH3M4, TOTO, YeM HAChIIeHa JAeSTENbROCTE OYPXKYA3HBIX CYLOB, IJje-
TYIIHX NAYTHHY IOPHAHYECKOH CXOMACTHKH H KpIOukoTBopeTBa. [le-
MOKPaTH3M COBETCKOro cynebGHOro mpoluecca 0O6YCNOBJIHBACTCH, Ha-
KOHEN, 3aXavaM{ COBETCKOTO CYJa, He TOJNLKO Kapawuero, Ho
W BOCTHTBIBAIONIEr0 M NEPEBOCHHTLIBAOILETO OTCTaJble 3JICMENTH
obmectBa. B aroft BocnHTaTeNsHOf paboTe COBETCKOrO <¢yna 3a-
KIIOYAeTCS NPHHIMIHANLHAS OCOOEHHOCTh COBETCKOIO LPABOCY MM
KaK OIBONO M3 CHOCOG0B NOBBIUEHHS XYJbTYPHO-HOAXTHUCCKOIO
YPOBHS M&CC, KaK OZHOI'0 H3 CIOCQOOB MNMEPeNCJIKH IICHXOJIOTHH Jio~
ned, HCKODEHEHHA U3 HX CO3HAHHS CTapblX, KaUXTAJUCTHUCCKHX
[EPEeXUTKOB.

BypxyasHoMy «npasocyidio» uyxina ata $ysxkums. Bypxyasnoe
«IpaBoOCYaHe» — 3T0 MoJox, KOTOpOMY MNPHHOCATCA KPOBaBhle ye-
JIOBeUeCKHe JXKepTBhl. Dypakyasuslil cyh, Kak ® Oyp:KyasHslil 3aKoH,
npercTaBiigeT cofoif cTpallnoe OpPyIMe NONaBJEHHS MW YCTpalleHud,
[IOMHOXKEHHBIX HA YMCTBEHHOEe W HDaBCTBEHHOE PacTJeHHe Jionell.

CoBerckoe npaBoCyzue, HaoGOpOT, — 3TO PHrAHTCKAS KyJbTypHAS
CHJI4, HalpagJjieHHasd Ha 6Ooppby MOPOTHB COXPAHMBUIMXCH elle B CO-
3HAHMH JIOLEH IEePelKUTKOB, «TPAJHUHH KATHTANU3MA®», MeLUAIOLIHX
JeJly COLMANHCTHYECKOTO CTDOMTEJhCTBA, 5TO CHJA, OPraHUSYIOLIAS
MacChl, BOCIIHTHIBAIOUIAS BOJO, COMENHCTBYIOINAS YVEDPENNEHHIO HOBBIX
TPafUKK, HOBOH, COLHATHCTHUCCKOHN NCHXOJJOTHH.

Byny4en abcoOTHO He3aBUCHMBIM, OGBEKTHBHBIM M GECIpUCTPACcT- .
HEIM B CBOeM oOTHOWeHMHM K &daxrTaM, sBIeHWsM, CcOOBITUSM, IOI-
YHHAACH HCKJIIOYHTENIbHO 3aKOHY, COBETCKHH CYI BRINOJNHAET TAKIXKE
pOJIb NpPONArasiucTa HOBOTO IIPaBa, HOBOTO, COIMAJHCTHYECKOTO
NPaBOCO3HAHYSA, CHOCOOCTRYS YKpPeIJIeHHI0 B 0O0IIecTBe HOBBIX TIPH-
BbIYeK, HOBOTO OTHOIIEHAS K TOCYAapCTBY, K TPYLY, K CBOHM 0Os-
3aHHOCTAM, K CBOEMY IOArYy. B 3TOM CMBICJAE OEATEILHOCTH COBET-
CKUX CyLeOHBIX OpPraHoB, OTBEUAIOIIMX BCell NPAKTHKOH cBoel pabo-
Thl 3asiadaM OopplHl 3a conMalwsM, 3agavaM mnepeycrpoiictBa o6-
eCTBA HA CONHAJHCTHYCCKHX HadasNax, HBJIAETCS esATeJbHOCTRIO
rOCYLapCTBEHHOH, TNOJHUTHUECKOH B ILIXPOKOM CMBICJE 3TOTO HOHM-
THs. B 3TOM cMEHCIe Hago TOHMMAaTh cJoBa JIeHHHa O COBETCKHX
CyLaX KaK <«roCyNapCTBeHHO~IOJHUTHUECKMX cymax». CoBeTckue cy-
Ibl AKTHBHO YYaCTBYIOT B 'OCYZAPCTBEHHOM CTPOMTENLCTBE, SBJIAACH
OIPOBOXHMKAMH IOJHTHKH COBETCKOTO FOCYZApPCTBA. 2Ta TNOJHMTHKA
HanpaBJieHAa Ha YHHYTOXEHHe CONDPOTHUBJIEHHS NENy CONHaJmsMa o
CTODOHH €0 BParoB, HAa yKpemjeHHe NHKTATYDHl NPOJIeTADHATA, BJjA-
CTH COBETOB, YBAXEHHS K INPaBHIaM COLHAJHCTHYECKOro OOLIEeIKH-
THS, TOCYNapCTBEHHOH IUCLHIJIHHEL.
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«Korma mut nmepexonum or B.H.K. x rocymapcrsenno-momutuye-
CKHM CYJaM, TO Halo0 CKas3aTe HAa Cbe3Ne, — roBopusi JIeHHH, — UTO
Mbl He NPH3HAeM CYAOB BHEKJACCOBBIX. ¥ Hac IOJNKHBI ObITb CYRB
BEIGOPHEIE, TIPOJIETAPCKHE, W CYABl HOJKHBl 3HATH, YTO Mbl JONMyCKa-
eM. Unensl CyJa LOJUKHE! TBEPAO 3HATL, Yrd T4KOe IOCYZAapCTBEH-
HBIE KamdaTanHsm» 1,

B mesne YyKpenseHHs TOCYZAPCTBCHHOH IHCUHMJMHLI COBETCKHUH
CyA HIrpaeT BbIAAIOWIYIOCS DOJib. Jlenunn B 1919 r. nonuepxusad,
yTO, PA3PYIIHB OYPKYyasuylo cyiebHyl0 CHCTEMY, Mbl CO3JaNH U3
cyna TO, uro iano. «Mul cosnanu, — roBopua  Jlenms, — opraus,
gepes KOTOpPhle He TOALKO MYMUHHBLL, HO M HCHUIMHDLL, €AMbl OT-
CTANMBI B HENOABHIKILIT JeMEeHT, MOrYT ObITh NPOBEICHLI HOr0JOB-
HO» =.

Tpebys PacopocTpaieiins ACATCILIOCTH CYAOB <«..Ha BCIO TPYXO-
BYIO KM3HIB CTpanbl» %, JIenin yrpepiaml, Mro JRinh 1nogodHse cy-
Au cymeror moburhes 1oro, urobnl y Hac Obiiia NOLJIHEHO PeBO-
JIOIPHOIHAS BAACTH, & HC «HOMTO KHEQICOOPABHOCH.

Cyi B COBCTCKOM rocylapcTse, no Jiemuny, rakuMm ofpasoM, He
NPOCTO OJHO H3 OOBIMHMBIX POCYNAPCTRCHHLIX YUpeRJenuil, oo w3
O6LITILIX M OPJAMHAPILIX BBCHLEB rocynapemennoll cucremst. Cyx —
5TO YUPEXJEHHE, KOTOPOC XapakTepoM <Bocil JeATCeNLHOCTH, BCEMH
OCOGCHHOCTSIMI  CTOSIMX TNCPOA HMM 3aJay, csBocobpasueM TnpuMe-
HEMBIX HM MCTONOB paboThl NOCTABJCHO HA 0C060e MeCcTo BO BCEH
CHCTEME TOCYHNAPCTBEHHLIX opranos. Mwmemnwmo B cuny ocoforo mnpu-
CYLIEro COBETCKOMY CYAY 3HAueHUs ¥ ABTOPHTETA 3TOT CYJ HIpaeT
TAKYI0 BAXKHYIO DOJb B JAGJE I'OCYNAPCTBENHOro ynpasnaecnus. Hmen-
HO B CHJIY 3TOTO ABTOPHTETA HAa COBCTCKOM CYIe ¥ JIEXKMT Takas
OTBETCTBEHHAS 3a1aua, Kak 3anaua obecneuwTsh cTpoxKalimee npo-
BEMCHHE JMCHUNJIMHBI K CAMOJHCUIMIIJIHHBL TPYASLLUHXCS 4.

CoBercxuii CYX €CTh BMECTE C TEM OpraH HeOoCpPeHCTBEHHOTO
YYacTHsi MacC B YNPaBJEHHH T'OCYAapPCTBOM.

Jlenun mucan: «lpaxkiaane JOJIKHB YyYacTBOBaTh MOTOJOBHO B
CyHe M B ynpaBJeHHH CTpassl. M 1A Hac BaKHO MNpUBJNeYeHHE K
VOPABJEHUI0 TOCYILAPCTBOM MOTOJOBHO BCEX TPYAAWMXCT» 5,

YuacTie TDPYLSLIMXCS MacC B pacCMOTPeHHH CyIeOHBIX Iel,
B BLIHECEHHH CYHeOHBIX pelueHuil W NPUIOBOPOB, 3aTParHBalOILMX
BaxKHeflllIHe HHTEpeCHl [paXIaH W rocyxapcrsa, uMeeT caMo IO
cefe TMTaHTCKOE BOCTHTATENbHOe H IOJWTHUECKOe 3HayeHHe. ITO
3HAYEHHWe OHO MMEeT JaXXe He3aBHUCHMO OT TOrO BJHSHAA, KOTOpOe
pelleHHsT W TNPHrOBOPHEL CYZA OKAa3blBAOT Ha OOILEeCTBO, OPraHusys
COOTBETCTBYIOWIMM o6pasoM MHEHHe H BOJIO JIOAEH.

1 Jewnw, . XXVII, cop. 262,

2 Jlewun 1. XXIV, crp. 144

$ Tenwn, 1. XXII, cTp. 495,

1 CM. Tam ixe, cTp. 424, Poap cOBeTCHOTO cyla B Lede YRDeNJeHHA rocyaap-
CTBEHHO# B oOuleCTBEHHON NHMCUMILLIHE B NOCJelHee BpeMs NOXYEPKHBAeTCa ¢
ocoBoft CMITON TAKMMH aKTAMH, Kak ykas ITpesumuyma Bepxosmoro Coseta CCCP

oT 26 wioHs 1940 r. o BBedeHMM BOCHMHUACOBOTO pabouero mHs H Ooppbe C
ApOryIaMy,

$ Jlewusn, 1. XXII, c1p. 354.
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JIGHHH BBICOKO ISHMJ POJB H 3HAUCIHE COBETCKOTO CYJId B rocy-
LAPCTBCHHOM H OOLLCCTBCHIOM CTPOHTCILCTBE, |

B 1921 r., ropopa o OGopubc ¢ pogokuroil, Jleuwmr rTpeGoban
«...00513aTeLHO 3TOH oceubio H suMofl 1921---1922 ro. nocTanut, na
cyn B Mockne 4--6 e 0 MOCKOBCKOI BOJOKITE, nojobpas cayunn
KIOAPUES ¥ CACIB H3 KOO0 CYAL HO MBI TIHYCCK O A0,
B neme ¢ BOJIOKHTOH 110 HICOTOBJCUMIO miayros Payacpa  Jlemm
HOLYEePKUBAJ 3HAUCHAC NMYyOJAHUNOre CyAa He ¢ TOUKH 3pennsd Naka-
32HUS, 4 C TOUKH 3PCHHA «...1yOJMMROIlL OTJIACKW H PA3PYIICHHs BCe-
obuiere YOeKACUHSI B HCHARABYCMOCTIE BIUIOBULIN® % Jlewm 1pebo-
BaJl YMCHbSI TMPHMCHSITh «..HANE PEBOJW L MOUNOC HPABOC O
3HANWeE, IOKAZLIBATE CHOTCMATIMCCKI, YHOPHO,  HACTOIRHIRG 1
psize OGpPAsUOoBLIX UPOICCCOB, K a4 K A0 JCHTh ¢ YMOM I 30ep-
ruei» 3,

Orkpoitbie cyacOnuie uponeccnr nmeior B CCCEP cme i 1o dha-
YCHHE, YTO ONH MOOHJIMIYHY! BHUMAIHE OOIMOCTBI, HAPpOLL 1 ian-
BOJCC OOTPLIX 1 BANKHBIX MOMCOHTAX OOPLOLL ¢ BRATAMI COIMAMIAMA,
OrxpoiTiie cyneSiunie nponecctt 5 CCCP pocmernmmorT Macent to-
Ka3oM 3J1d, PasofiaueHieM  BOAHMCCKHX  «MAXHURIUNDd  Kaacconoro
BpAld M CPO ArCHTYPLI, YEPOTJSHS GJHTCJLIKOCT MACC, YRPUILSH 1X
OPeLAHHOCTL ACJY CONMAIHCTHUCCKOrS CTpoHTeaneTna. B owroft pa-
60Te COBETCKOIO CYAA BAKJIOUACTCH ¢I'0 rpoMajaioe o6niecTselno-
TOJUTHUECKOE 3UadeHHE. Dra pabota aeaaer cosBerekuft ey xpyn-
veduM (QakTopoM GopnOLl 33 COLHAJH3M, MOLHBLIM OPYAMCM IIpO-
J€TAPCKON AUKTATYPEL.

§ 4. 3anayu cOBeTCKOro cyiaa .

[lepen coBeTCKMM CYJAOM B KauecTBe Baxmejmel 3ajaym CTOUT
3a7aua, NPeKpacHo BhIpaxKeHHas B CT, 3 3aKOHA o CYAOYCTPOICTBE
CCCP, co3HBIX H aBTOHOMHBIX DPECHYOJNHK B CHCAVIONIMX CJOBAX:

«COBeTCKHE CyX, TNpPHUMEHSif Mephl YIOJOBHOrO HAKA3aHHs, He
TOJIBKO KapaeT TPECTYNHHKOB, HO TakKXe MMeeT CBOeil HeJblo He-
MpaBJeHue W TIEPeBOCHHTAHWE ITPECTYIHHKOB,

Beell cpoell HeATenBbHOCTBIO CYXN BocnuThiBaeT rpaxpan CCCP s
IyXe NPEeJaHHOCTH POAMHE W JeNy COLMAnu3Ma, B JyXe TOUHOLO ¥
HEYKJIOHHOTO HCHONHEHUS COBETCKHX 3aKOHOB, GEpeXHOro OTHOLIe-
HHSL K COLHANHCTHYECKOH COGCTBEHHOCTH, DHCUHNJKHBI TPyHa, YecT-
HOrO OTHOUIEHMA K TOCYJapCTBEHHOMY H OOLIECTBEHHOMY HOJTY,
yBaXeHHsI K INPaBHlaM CORUANHCTHYECKOTO OOLISHTHD.

Hu oana crpana 8 mmpe, xpome CCCP, He 3HaeT TaKOro 3aKOH3,
Kak Hall 3aKOH O CyAOYCTPONMCTBE, W TaKoM CTaThd 3aKOHA O CYHO-
YCTPOECTBE, Kak TONBKO YTo LHTHPOBAHHAA CT. 3, B UCKIIOUMTEJb-
HO SIPKOX H CHMBHOH (hopMe BHIPASHBINAA BCIO TNYGUHY NPHHIKIIOB
COBETCKOTO INPAaBOCYLHA.

1 Jlenun 1. XXIX, crp. 403.
*Tam xe, ctp. 412
3Tawm xe, crp. 419,
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CoBeTcruil CyJ B KayecTBE OLHOrO W3 MOTYIUECTBEHHEAIIHX pHI-
qaroB PCryJUpOBaiusi OOLIECTBEHHBIX, CONWAJIMCTHUECKHMX OTHOIIe-
HHIT MOJIL3YCTCST B OCYLISCTBJICHMM CTOSIIMX Iepej HHM 3axady Me-
TOHLOM IPHHYXKICHHT ¥ METOJOM YOeXIeHHd, Kapas H BOCMUTHIBASR
nofe, HapyLAlOMEX OOUIECTBEHHYIO ¥ TOCYLAPCTBEHHYIO JMCILHN-
JYHy, CTAHOBALIHXCA HA IyTh NPECTYNJIeHHMH.

Ha XVII cuesne naprum ToBapuuy MoJOTOB, yKaskiBag Ha 3HA-
gyeHue OOPLOLI COBETCKOr0 rocylJapcTBa € BparaMul CONMaJIH3Ma,
MOAUCPKHBAJL B TO K€ BpeMs 3nauenue GOpbOBl M 3a YKpemJeHue
TPYyAOBOIl M 0oOWICCTBEHHON AMCHHIVIMHEL, GOpLOBI 32 TePEBOCIHTA-
e OTCTANLIX cjoen naceqenuws. Tosapum MoJioTOB TOBODMJI O CO-
BETCKHX IICPC/IOBBIX JIOAAX, 34 KOTOPBIMH CO3HATENLIG HIeT WHOo-
NaBAsoIas Macca paGounX W KPECTLSH, YeCTHO H CAMOOTBEPIKEHHO
GOPIOIHXCA 30 CONMANHUIM TIOX PYKOBOACTBOM GOJLIIEBHCTCKOH
naprun. B nogabasiomedl Macce paGouMx ¥ KPeCTbSIH MUBYT BeJH-
KHC TPHIIHILL  KOMMYHH3MA M BCJMKast NATPUOTHMECKAs IpenaH-
HOCTDL CBOCH COMHANMCTHYCCKON poJHie, NOXHMMAIOIIHE HA IOIBH-
PH MHIBOUHULIC MACCH TPYNSIMXCS.

Ho npr BcOM TOM CDORM TPYISIUKXCT WAXONUTCH elle HeMasno oT-
CTAMBIX M HEAHCIHIHIPOBANHLIX JHONCH, TPYOO HAPYINAIOLIMX HH-
TCPCCH! CBOEIO Kiacca u cpoero jaena. O6 3THX MOXAX TOBADHLI
MonoToB roBopml Kak of yponax, kak 0 TaXHUX JIOASX, CPEeXH KO-
TOPBIX BECBMA MHBYYH MENKOOYpPKYasuhle NPUBBLIYKH.

Tosapuuy MoONOTOB TOBOPWI O HEKOTOPOH WYacTH HE TOJBKO
CHAYMALMX H KPECThAH, HO H paboumx:

«Ho u cpenn paloumx, He TrOBOPA YKe O CJAYXKAIIXX, BeChMA
KHBYUH MeJKoOYpKyasHble NPHBBIUKH, Elle He MaNlo Tak#X, KOTO-
pble TOTOBH ypBaThb AJid cebg y rocymapcrBa mnofospiie, a TaM
XoTh Tpapa He pactH. [losToMy HyxHa 6opnba 3a WHTepech rocy-
LapcTBa M 32 YKpeNJeHwe TPYLOBOH AMCHMINKHLL B HAWIKX Npen-
NPUSTHAX H YUpeXIeHMAX, HYXKHA 60pb6a ¢ JOABIPAMH, PA3TUNbASASL-
My M JeTyHaMm Cpeay KPecThbiH TakXKe He Malo elle TakKWX, KOTO-
DBIM HeT JeJia He TOJIbKO IO HHTEPecOoB rocynapeTsa, HO W 10 HH-
TepecoB CBOEro X0JIX03a, KOTOphie ILYMAlT TOJBKO O TOM, YTOOLI
ypBaTh AAs ceba nobGosblle W y rocyaapcTBa Wy Koaxosa. M speck
HYMKHBl Cepbe3Hble Mepbl B OGJACTH YKpEIJIeHMs NHCIHIIIMHL U B
ofsacTH BocnHTaHws. Dbes Takux Mep, 6e3 ycunenHodl pafoTel mno
BOCHMTAHMIO TPYISIIUMXCH B LyXe YKPEIVICHUS COUHATHCTHYECKOH
COOCTBEHHOCTH H DPOCYIApCTBA, HeJb3s OTCTAJBIX MIOJEH NPeBpaTHTE
B CO3HATEJLHBIX M AKTHUBHBIX CTPOHTEJed KOMMYHH3Ma» i,

B nefle BOCNHTaHHS UYBCTBA YBaXeHHs K COUMANMCTHMECKOH COG-
CTBEHHOCTH M NPeLAHHOCTH COIHANHCTHYECKOMY TOCYAapCTBY COBET-
CKOMY CYIY TpPHHANJEXUT KPymHas DOJb.

ComeTckufi Cyn cogeraeT B CBoell NeATENBHOCTH H 3aladd Haka-
3aHHS-Kapbl ¥ 3aJ24d HaKasauus-BocHHTaHHA. Ho 3To ero kavecrso
NpsSIMHIM 00pas3soM CBA33aHO C T€M, HACKOJbKO yéenurearHo Cyn Ael-

1 Monoros, Tpetuft mgmalersuiit @NJaH DAIBETHA HAPONHOTO XOsAMCTRA
CCCP, Tocmoautasfar, 1939, crp. 12.
x phiBbA s
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CTBYeT, HACKOJBKG ero paboTa, ero NMPHrOBOD MJIH PECIIEHHC, 3aBep-
aloNye ero pa6oTy, XOXONAT N0 CO3HANMA MACC, HACKOJILKO OHH
BOCNPUHHMAIOTCS MaccaMu ¥ 3aBOEBLIBAIOT MX CEPANA M Pa3ym,
CoBeTckuii CyJ ROJWKEH IPeXAe BCero yMmerh yOeauwTh, AOKA3aTh,
MOAYAHHTE OOIGCTBENHOC BHHMAHHE CBOEMY MODAJLHOMY BJIHSHHIO
H aBTOPHTETY. ¥Y6eaWTh Macchl B IPABKABHOCTH CBOHX perniciil, nHa-
NpaBJeHHbIX NPOTHB BPAXKECKHX OCTATKOB IKCIJIOATATOPCKHX KJac-
COB H HX ATEHTYPHI, MPOTHB KYUKH HEIMCUHIIHHHPOBANHLIX W Dag-
NOMUBIUHKCSH Mogell u3 ¢Boero COOCTBEHHONO KJacca, — 3T0 HCKIIO-
YHTEJBHO BakHas OGIIECTBEHHO-TIONMTHUCCKAS 3ajaua. Taxas sasa-
ga IMO-IJIEYY TOJBKO IMOMJHMHNO AEMOKPATHUCCKOMY, IKWIJIHIHKD HAa-
POAMOMY CYAY, KaKHM SBJSCTCA COBCTCKHI CYX.

BoT noueMy B cyaeGHOM NDOICCCC HIPAET TaKyld CrPbL3nyio
pPOJIb, KMEET TaKoe Cepbe3noe SHAUEHHC BHYTPCHHSSL CTopoua <¢yued-
HOI HEeATeNLHOCTH, T. . COUEPXRANKC TEX HIW JAPYFHX UPOHLCCYalib-
HBIX JeNCTBMH CyLa, HX JIOTHYHOCTL, OGOCHOBAKHOCTDL, NPOJLyMan-
HOCTb.

OcobenHo 970 HALO CKA3aTh O CYHCOHOM npurosope K cyacGroMm
PELUGHHM, 3HAYCHHE KOTODHIX ONPEALNAeTCH HE CTOJbKRO Hadpaitof
CYZOM MepOoR HaKa3aHMA HIM NPEAMETOM IPamKRAHCKOID Clopa,
CKOJIbKO Cuaoft cynelicKol apryMeHTauMH, CHIOH NOJCXKOHHWX B
OCHOBY IIPHIOBOpa HJIH pelcHUst NOBOLOB, Huave nromopsd, obocno-
BAHHOCTBIO M YORIWTENBHOCTBIO M3JIOMEHHBIX B  fpurosope (Han
penIeHHH) ROKA3aTEeNLCTB.

Tompko TOT cyZeOHBIE NpUroBOp MM CyaelHOe DEUIeHKE onpas-
ABIBAIOT CBOE HA3HAUEHWE W CAYXKAT cBOefl 1eaK, KOTOphle HCKJIO-
YaloT KaKoe Obl TO HR OBLJIO COMHEHHE B CBOell NpaBHIBHOCTH.

Iepen cyxoM cToWT OCHOBHAs 3agaya — YCTAHOBHTb HCTHHY, BaTh
MpaBHJIbHOE, T. . COOTBETCTBYONIee DaKTHUECKHM OBCTOSTENbCTBAM
nena, MOHUMaHHe XAHHOTO COOLITHA, pOJM U IIOBEIEHHS B STOM
COOHITHH JiHL, YPIYyPHPYIOILHX B NpPOUEcce B KayeCTBe OOBHHAEMHIX,
OTBETYHKOB, IIOTEPIEBIIHX HIR HCTLOB, XATh NPABHIbHYIO IODHIHYeE-
CKYI0 H OOIECTBEHHO-TOJUTHUECKYI) OIEHKY 3TOro TIOBEHNEHHH,
ONPENEJHTh BBHITEKANOIIWE U3 5TON OUEHKH OPHIAHYECKHe INOCHeX-
CTBHA (OmpaBAaTh, OCYIMTb, HAKa3aTb, YAOBJETBOPHTH HWCK, OTKJO-
HHTb HCK H Tp.). |

ITO 3HAUHT, YTO 3aKa¥a CYNa 3aKJIOYaeTcs B TOM, yToOWl IAaTh
SICHHIA ¥ TOYHBIA OTBET Ha BOTNPOCH, HENOCPEICTBEHHO CBN33HHHIE
C pacCcMaTpHBaeMhM CyIOM JIejioM. B npHMeBeHWM X YrOJOBHOMY
NPOLECCY 3TO BONPOCH O X aHHOM IPECTYNJACHHH, 0 KOHKpeT-
HOM BHHOBHHKE, 0 KOHKPEeTHB X YCJIOBHAX NOLTIOTORKM W CO-
BEPIICHASR NDECTYINIEHHN, O TeX KOHK DETHH X OGCTOSTENBCTBAX,
KOTOPHIMU OGOCHOBEIBAETCSH NPABHIBLHOCTD OOGBUHHUTENBHBIX BHIBOLOB
B OTHOLIEHHMK JIHI[, IDHBJIEYEHHBIX K YTOJOBHOE OTBETCTBEHHOCTH MO
A2HHOMY KOHKDETHOMY "LeJy.

€ YyHmejas HeOOXONUMOIrO BHHMAHHS DPAaCCMOTPEHHIO HOKAa3a-
TEJIPCTB IO AeJy, MOAMEHsA CYAeOHYI0 KOHKPETHKY aGCTPaKTHLIMH
PACCYXKEHUAMH, HEPeIKO He CBA3AHHBIMH C PacCCiefyeMbIMH CYZOM
06CTOATE/IbCTBAMY, HEMOCPENCTBEHEO He OTHOCALIEMHCT K NENY, CYA
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BMajaeT B CXeMATH3M, BLIXONAIIMBACT XKHBOE CONEPKABME Iela g
Jylaer cBOK PafoTy TOTC TPOMANHONO 3HAYEHHS, KOTOPOE OHA
HMeeT HJY JOJXKHR HMETb NpPW NPABAJLHOM TNOHHMAHME CYALSME
CBOHX 3aJa4 ¥ CBOHX oOsi3aHHOCTEH.

[IpaBuabilo OTPas3uTh B CYLeOHOM MPUTOBOPe CYUIHOCTL Hena,
C SCHBIM M HAGNOBLIM OOOCHOBANHEM KAXKIONO BLIBOXA, KaKIOTO.
YTBEPKACHHS, COAEPKAILLErOoCA B MPHCOBOPE, C YKA3aHMEM, Kakue
HMCHHO 06CTOHT0JIIHC"BB& Aedia ¢y CUHTaeT MMEIOUIHMH TO HJIH HHOE
3HAVEHHE M KaKoe HMeNHO, B KaKOH Mepe ¥ TO KAKHM OCHOBaHHSAM
CyZ oTBepraer OxHm OOCTONTENLCTBA MW NPH3HAET LPYyrHe, — 3TC
YPe3BLIYAHO CHOXMHASL ¥ OTBCTCTBEHHAA 3alava.

§ 5. Hayka cyaeGHoro npasa ¥ JX0Ka3aTeabnCTBa

Perrenue a8 3a1auy MQJAMKOM 3aBHCHT OT yMEHbS BIALETL TeX-
HHKON # JIOUHKOR JloKasbiaums, 1Haykoit ¢ cyneOunXx H0Ka3aTeNb-
CTBUX, HBJSIONICHCA BaxueHwell vacTBO BCeR NAayKH O CYLOUPOH3-
BOJICTBC, |

Hayxa o JOKa3aTesnCrBaX, HJIM  TCOPMS JIOKA3aTEJALCTBEHHOIO
npaBa, no BceolOeMy NPHSHAHMIO, SBJSCTCS IVIaBHeHIUCH, LEHTPAb-
nofi Teopue® BCero cyneOHOTO UpaBa. -

PAn npoueccyanucToB INPHAALT 3TOH YacTH IpoLeccyansHod Ha-
YKH TaKoe 3HAYeHHEe, UTO BECh NPOLECC CBOAMT K HCKYCCTBY INOJb-
30BaThCH AOKA3aTENLCTBAMU.

«Tak xak pocroBepuHocTs npowenmero ¢Gakra, — YHTaEM MBL V.
npod. Branumuposa, — yCcTaHaBAMBaeTCHS MOCPEXCTBOM pacCiIernoBa-
HHS JOKa3aTeJbCTB, TO BeCh YroJOBHBIA npouecc, cOOCTBEHHO IOBO-
pSi, CBOJHTCS K crocobaM cobpaHus W SKCIIIOATALHH JOKAa3aTeNbCTB,
C IEeJbIO BOCCTAHOBUTH NEPeN CYAbLEI Npomenuee cobbiTHe, B ‘Hau-
BO3MOMHO BEpHHIX H NOApo6HLIX uyeprax». «M pmeficreuresnsHO, —
UPOJOJNKAET OH, — BO3bMHTE KAKOH-HHOYIbL KONEKC YrOJIOBHOIO CY-
NONPOM3BOACTBA ¥ NPOYTHTE €ro BHUMATEJbHO: Bbl HaHuere, UTO,
33 BBLIUETOM TMIOCTAHOBJIEHWH, KACalOWIMXCA NOJACYIHOCTH H DasHbIX
OTHOILIEHHH, BO3HUKAIOWHX BCJSACTBHE COBOKYIHOH MesATeJIbHOCTH
BENOrO DSANA OPraHoB, BeCh KOJEKC HOCBAlleH NpaBH/aM O COOH-
paHH¥ M TOJb30BAHMH NOKa3aTeJbCTBAMH, JJsI  BOCCTAHOBJIEHHS
npouioro ¢axra, COCTABAAIOILErc NpeiMeT CyHLeGHOIo HCCaeHoBa-
HHA» L. '

K npaBuiiaM o TOM, KaK HaJJEXHT COOHpATh NOKa3aTeNbCTBA H
KaK HaJIeXKHT CYIbe MMM IIOJb30BAaTBCH AN OTHICKAHMA HCTHHBI IO
ucciaefyeMoMy nenay, npod. BnaguMUpOB ¥ CBOZHT BCE COIEPXKAHKE
«JIOTHKH YTOJOBHOTO MNpOLECCa», B CBOI OUepelb ONMpeleIIOieH
COLepKaHHe JHOGOro YIOJOBHO-IPOLECCYadbHOr0 KOJeKca 2,

1Bramemupos, Yuemse o6 yronoBHHxX Jokasarenscrsax, CIIB, 1910,
cTp. 52,

* BenTaM B cBoeM TpaKkTaTe «Q cyne6nmx JnoxasarenscrBax» (Kues, 1876).
TOBODHT O «CyHeOuOf JOrHKes», He JNeJas pasjHumas MeXXy Hel H (opMalbHOM
JIOrEKOH.
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Ho «&Ior#ky yroJoBHOIO Ipomeccas Hedb3s CBOJMTH K OJNHM JIHIUb
NpaBHIaM coOHUpaHHs A0KA3aTENLCTB M NOJLIOBANMH HMHM, T. €., B
KOHUE KOHIIOB, K HpOueccyanbHoil TexHuke. JIOTHKa YroaoBHoro
Opoiecca, BONPEKH HENpaBMAbHOMY npeicrasJdeuuio upod. Buapu-
MHPOBa, IOpPa3lo IUHPEe Te X HKKHU LOKASLIBAHHS, MJH J0Ka3areilb-
CTBeHHOH TeXHUKHM. JIOTHKa YrOJIOBHOrQ MNpouecca le HeuepliniBaeT-
Cst o4HOK TOMBbKO (GOPMAJLHO-IOPHAKMUYECKOil cTopoHoil aena. B kaac-
COBOM CYIE€ JIOTHKA IIpoLecca OUPCACHACTCH pPeCadbibiM COoTIHOLIE-
HHEM KJaCCOBBIX CHUL B CrTpaHe. B 2T0ft JIOTHKe HEH30EXHO HAXOXHT
CBOe BBhIpAXEHHE JOUHKAa KJaccoBOK 60pnlbl, NOLUMHSIOWICH B KO-
HEYHOM cyYeTe MNeHCTBHIO CBOMX 3aKOHOB X0J H HCX0JH KaXA0ro
cyne6uoro npouecca. Camoe Bocnpusitie ¢Qakron, ABJsoliKxcs
NpeIMeTOM CYZeGHOrO PACCMOTPCHMI, CAMOE LIONHMAalHe H lIpuMeie-
HHE JIODHIMMCCKHMX 3aKOHOB HOLBCPMKEHO JelicTsHIo 3axonon obire-
CTBEHHOIO DASBHTHS, BIMSNHIO TOCHOACTBYIOUIHX B c¢rpaue obile-
CTBEHHLIX OTHOMICHME W OOYCHOBMCHHLIX MMM BICJAALOB, MAeH, wipe-
OJIOT .

JedcTBaTeIbHAR JIOTHKA cygefuore npouecca, a CACKOBATENLIO
H YrOJOBHOrO npomecca, Oulia UPEKPacHO BCKpHITA  JlcHHMBIM B
cratbe «O npomelunedusx cyzax» (1899 1), rae, paabupas npe-
HMYIIECTBA NPOMBILJIEHHOrO CYJa NEPEeR CYJOM YMHOBHHULMM n pa-
sobnavag MNOAJHHHYIO CYTh OypxKyasno#i OCTHuMM, JleHwn nokasei-
BaeT OQCHOBHOE COXepXKaHHe JOrMKH OypxyasHoro cyaebioro npo-
gecca.

«...CynbH-UHHOBHMKY, — Mucan JlenwH B 23Toil CTAThE, — OUEHB
gacTo NOCTAROBRASIOT No paGoudM [eraM caMble XECTOKHE W Oec-
CMBIC/IEHHO-3KeCTOKHe Mnpurosopel. OT cyleli-uMHOBHHKOB HHMKOTAA
HeJib3S KIATh IIONHOHM CNPABENJHBOCTH: MBI yXKe CKas3aJH, YTo 3T
CYAbH TpHHALJEXAT K OypXKyasHOMY KJaccy ¥ Hamepel OBBAIOT
npeny6exXaeHkl BEpUTh BCEMY, UTO TOBODUT (alpukaHT, B He BEDHTH
cioBaM pabouero. Cynbsa CMOTPMT B 3aKOH: JOrOBOpD JHUHOIO Hai-
Ma.. W emy Bce paBHO, HaHuMaeTcs JH K (abpuUKaHTy HHKEHep,
Bpay, JupexkTop ¢abpHKM HIU HaHUMaeTcs yepHOpaboumid...» L
«CyapH-yHHOBHUKY 3a060TATCA OOJbIIE BCET0 O TOM, UTOOBI IeJio
6bl10 rranko no OymaraMm: Toabko Obl B Oymarax Obl10 BCE B IO-
palKe, a OoJblie HH MO 4ero HeT HeJia YHHOBHHKY, KOTOPHE CTpe-
MHTCH JHIIb IIOJNYYaTh CBOE XKAJOBaHbEe ¥ BBICAYRKHUBATLCA NIEpEXR
HAYaJbCTBOMY 2, '

TakoMy cynbe-umHOBHEKY, BOCCemamonieMy B OypXyasHo-nome-
I¥gbeM cyne, JIeHHH IPOTHBOTIOCTABJMSET CYLBIO-DabOYero W3 Mpo-
MBILUJIEHHOTO CYZa, NPeACTaBJAIOIIEro AJs paBouero K.aacca H3Be-
CTHble BRIFOIBI Jaxe NpH IOCHOACTBE KamUTalHCTOB.

B To0 BpeMs Kak IJS CYIbU-UMHOBHUKa OyIeT ®WMETh 3HAUEHHe
ONHO — (popMaJBHEIY 3aKOH, B To BpeMsd Kak Takofl cylbs He
3H4aeT ¥ He NOHHUMaeT, He XOUeT 3H4Th, YeM H KaK AOCaXIaeT pa-
GoueMy GabpHKaHT, YIPABJAIOMKE WM DPENaHHBIA XO35IHHY Macrep,

1 Jlenwn T I, cTp. 561.
*Tam xe, ctp. 560.
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TAK KaK OH JOCAKIACT HA «3aKOHHOM» OCHOBAaHWH, — CYIbA-paBo-
ypit BCOrZa BCTaJ OBl Ha 3aILUTY PabouMK, XKaJYIOMWMXCH HA TpPy-
60CTh, HAXAMLCTBO, BCAUECKHE NPHXKUMKE (HabGpUKaHTOB K MacTepos.
EcTecTBEHHO, YTO OTHOLIEHHE TOTO M JAPYroro CYABH — CYIbH-UH-
HOBHHKA, C OXHOI CTOPOUH, U CYIbR-pabodvero, ¢ ANVIOfH — K «IpO-
wesmrM nepex HuMH QakTtam» 6yzeT pasnuunoe. Pasmiumoii Gynmer
M WX JIOTMKR, PA3iHuHoil OYAeT B TOM M IPYrOoM CJy4ae ¥ «JIOTHKa
IIpOLeCcas.

IMpusenennstii  OTPRIBOK w3 craThl «O NPOMBIUJEHHBIX CYyXax»
MOKA3LIBACT, UTO NCHCTBHTENLHAR JOTuWKA CYHa, JIOTHKA Cyne6Horo
MPONECea, JANCKo HE HCUePNBIBAGTCH YCTaHOBJAeHHEM (bOpMaNLHO-
IOPHJIHUCCKHX JIAHNBIX W MeXauHUeCKWM IIpUMEHeHHeM K HMM 3aKOHA.
CaMble JIOKA3aTCJBCTRR, COCTABASIOLIME COMEpPIKAHHE JOTHKH CYy-
AeGIOro MPONCeCe, He JmieHsl cpoeit cofcrsermolt JorukH, ofye-
JOBJACHION KNacCOBLIMH OTHOUIGHHSIMH H KjaccoBoi Oopslolt, opy-
nweM KOTOpoit B pyKax TOCIOACTBYIONIErC B INaHHOM OOIIecTse
KJIACCA SBAMIOTCH M CYA, ¥ NPOUECC, W JOKA3ATENhCTBA. |

B raasax CYyNLM-NOMCINMKA, CYRABU-OYPKY4, CYIRU-UMHOBHUKA OILHH
W oTe Xe (PAKTh, «JOKAZATOALCTRAY MMEIOT Ité OJIHO W TO Xe 3Ha-
yenye M NOKa3aTCJLCTROHIYIO CHJY, YTO B IJa3ax CyIeM-paGoyero.
OTo OOBACHACTCH DANWMIHEM KJIACCOBOTO NOJIOXKEHHMA Cynel, pas-
JPMUEEM BX TICHXOJNOIMM, WX MACONOrHH, MX TPHUBBIYEK, BCEH MX KJjac-
coBoft mpupoaHL.

JIeHHH B NHTHDPOBAHMON CTAThE TAK XAPAKTEPHIYET 5TY KJIACCOBYIO
oCcOBeHHOCTh OYPXKYa3Horo cymbH: «Cy X b A-Y4HHO BHUK 3aTJSHyN
B pafouyl0 KHWDKKY, NMpPOUMTAN TPaBUJO,— H OOJbille CIyUIaTb HH-
Yero He XOUeT: HapylIeHo, AESCKaTh, NPARWIO, TaK ¥ oTBedYall, a
Gonbllie 3WATL HHUEro He 3HalW. A BHIOGODHBE CYAbBH M3 XO-
seB M paGOYMX CMOTDSAT He HA ONHU TOJBKO OYMaXKH, 4 ¥ HA TO,
Kak nHejlo B Xu3HM ObiBaer. MM Horgma Bens NPpaBUIO-TO
oCTaeTCcd NPEeCHNOXKOHHO CTOATH Ha 6GymMare, a #Ha
Telle BHHXONHT COBCeM mHaYe»! (paspagka Mos. — A. B.).

DTa 3aMeyaTeNbHAR XapaKTepucTHKa JIeHWHBIM YVHOBHHYLETO CY-
Ia BCKDLIBAST C Bemwuaiuieli riyOHMHOH NeHCTBHTENBHYIO NPHPOLY
Pa3JHYHBIX IIPaBWJI, PETYJHPYIONIHX Te WM HHBE JKH3HEHHEIE OTHO-
IIEHHS, OKa3bIBAET OTHOCHTENHHOCTH ITHX TIPABHJI, KaK H CaMHX
PeTYJHPYEMBIX HMMH OTHOMEHMH, NONAJAIOIKX B IOJXe cyxebHOro
pPacCMOTpEHHs.

slcHO, 4TO «JIOTHKA CYAEOHOTO pasbupaTelNbCTBa», «JIOTHKA cynxel-
HOro Mpolecca» He MoxeT OBITBH CBeJeHA JHIIb K IIpaBmiaM cobH-
PaH¥Sl ¥ TIOJHL30BAHMWS JOKA3aTENBCTBAMU, HE3aBHCAMBIM SKOGH OT
KJaCCOBHIX WHTEPECOB, HANOJHAIOMHUX CyIeOHBIH MpPOIECC CBOHM
crenndHUeCKHM KUIHEHHBIM conepxanueM. Ho ecau naxe NIpH3HATH
NpaBINILHLIM CBeJlelHe cyHeBHOro npolecca X INpasHiaM cobupaHus
B OLIEHKH JOKA43aTEJbCTB, TO H B 3TOM CJydae HeNb3si 3a0HIBaTh,
9TO CaMble 3TH OpaBuja BrIpabaTHIBAIOTCA B OrHe KJACcCOBBIX IIpO-
THBODEUM#H H KJaccoBOH Oopelnl M, CJIeJ0BaTe€]bHO, HE MOTYT HE

' Jlensn 1 I, crp. 560.
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HOCHTL Ea cebe CleNOB CBOGT0 KNACcOoBOTo mnpoucxoxpenus. [Ipo-
meccyanbHble NpaBuia, NMPeNTHCHBAUINE Oupefieieiioe ofpaltcHue
¢ (akTaMH ® HaNpaBJIAOUIHE ONPeesCHHbIM odpaaom coanatie
cyabH B fgede OUEHKH 3THX (aKTos, yCTaHARMHBAIOTCS 'rmc,‘ K‘.ué 3TO
NpPEACTABAACTCA BAXGONCe BHITOMILIM W NpPaKTHCCKH nesccoobpas-
HLIM SaKoHoZaTenmo, LeHCTBYIOLIEMYy BCErJa B HHTCpPECax CBOCro
xJjacca.

B 06iacTH NOKa3aTeJIbCTBEHHOTO Tpasa, T. €. B 00JACTH TEX npa-
BUJl, KOTOPHIMH DErYJHPYeTCss NMpotecc coOHpaHHs B OUCHKH cyiel-
HEIX TOKA3aTEJhCTB, PELIAoas POJIb NPRHANIEKHT TOMY KPHTCPHIO,
KOTODBIN KJANETCs B OCHOBY 9TOoH oucukd, B nese oncnks noxasa-
TeMBCTBEHHON CHMLL TeX HWJH HIBIX TaK HASKBACMLIX OOCTOATCALCTA
‘Iesa upesBhyalHoe 3HAUEHHE HMCET Ta KJACCOBA OCHOBA, KOTOpPan
‘onpenenseT OTHOWIEHWE CYABH MM CACLOBATOIN K 3THM nBCTORTOIL-
cTBaAM, KOTOPast ONPeAGNSIeT WMIASOJOTHMCCKYIO TOMKY 3PCHUS Olen-
wuKa., Dra TOUKA 3PEHHA He OTACHHMA OT JHMIOLTH OUCIHIHKA, Kak
He OTHSJHMA B CBOIO OHEpelb €ro JHMHOCTB 0T RAACCH, K KOTOPOMY
OH NPHHAXJEKHT.

Bor moueMy B HayKe O XOKA3ATEJNBCTBAX HOMLIN OFPAHIIHBOTHCR
.OEHOH JMIIL TeXRHyeckod croponoft nena. Henpasmwinio nymars,
YTO CHCTEMA JLOKA3aTeNBCTB, KAK M BCE JOKAZATENBCTBEHUOD LPIARO
(NPHHIHOB! JXOKAa3LIBAHHA, METOABI OTHLICKAHHA ROKAIATENALOTH, KHac-
cupUKaUUA LOKA3aTeNbCTE W T. A.) B UEJOM, B KAKOH-AHB0 CTeNeHY
ABJSETCHS BHEKJACCOBOM, amoJMTHuCCKON KareropHell. Bee noxasa-
TEJIbCTBEHHOE IIPABO TAK K€ HNPONHTAHO KJACCOBHIM AYXOM, KK BCH-
Koe mpapo. Kax BcsKoe NpaBo, OHO ABJSETCA OCTPLIM H TOHKHM Opy-
ImeM B pyKaX FOCHONCTBYIOIIHX B OOIIECTBe KJACCOB, OHO CJYIKHT
MOJIHOCTBIO K 6e3pa3sfesbHO BO BCAKOM OOIecTBe KJACCOBHIM HHTE-
pecaM. MMeHHO snech HaZO HCKaTh OODBACHEHHE PasJHuMsi Npouec-
CyalbHHIX TPUHIMIOB K NPOUECCYaJNbHBIX TeODHH B pasHpie HCTOpPH-
YeCKHe SMOXH, IPH IOCIIOLCTBE DPa3JHYHBX OOLIECTBEHHHIX KJACCOB.
Tax, npuHmWIEl TeoprH QOPMANBHHX NOKA3aTENLCTB OGBACHAIOTCS
'HE TOMBKO OGIIAM YDOBHEM YMCTBEHHOTO M HPABCTBEHHOIO COCTOS-
wus $HeonanbRO-KPENoCTHEISCKOr0 00MmecTsa, HO B HEPBYIO ouepenb
'TPeGOBAMKAMHE KIACCOBBIX HHTEPECOB (e0aNOB-KPEmoCTHHKOB. Ha-
-0060pOT, TEOPUS TaK Ha3bIBAEMOI'0 CBOGOAHOTG cyrefickoro yGexne-
'EMS. B ee TP2KTOBKe OypxKyasHHIMH IODHCTAMH BbipaxkaeT coGofl
UPHHOMNLI STIOXR KaWATAIM3Ma, TPEOYIONIero «CBOGOLbLI® ¥ «paBeH-
-cTBay (B OypXKYasHOM CMEIC/e 3TWX NOHATHA) CTOPOB B Npolecce,
"COCTASATNILHOCTH, JIMYHOH WHHOHATHBH, MHUYEM Ne CTeCHeHHOro
'U3BABJICHUS JMYBOH BOJIM, aHAJOTHUHO TOMY, KaX STO HMeeT MecTO
‘B cepe WMYUISCTBERHHX W SKOHOMHYECKEX OTHOLICHHN, CTPOSIIHX-
04 _NOA 3HaKOM mpEENMMa <«laissez faire, laissez passers.

‘He Tosbko cofupamme w npuMedenne JOK2GaTENLCTB, HO B METO-
ROJIOTHS - 3TOT'O TNDHMEHEHHs, HePaspHBHO CB3dHHAS .C KJacCOBOM
TICHXOJIOrHeH CNENOBATeNN, [POKYPOPa, CYAbH— BCEX T€X, KTO HpH-
3B3H COOMPATE H NOMB30OBATHCS STEMH A0KA3aTEJbCTBAME, — BOT 4TO
Summa summarum ONPeIeNseT NOLJIAHHYIO JOTHKY CYAeGHOTO Ipo-
Lecca, YyroJlOBHOTO B TaKOH e Mepe, KaK B TPaXIARCKOTO.
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Oxmarko OypxKyassas Hayka cyneOHOTO mpaBa anbllle 5TONO fIpe-
CJOBYTOr0o «COCHpaNMsT ¥ SKCUNOATAIMH» LOKA3aTeJbCTB B ONpeje-
JIGHHY COMePIKAHKS YrOJOBHOMMO HPOILECCa HE HIeT.

Ha sroit nmoaunuu croai, HanpaMep, Benram, BumeBwuil Bcro 06s-
3aHHOCTb CYAbH «B NPHHATHH NOKA3aTEJBCTB C TOM # ZpPyroit cro-
poHBl B BO3MOXHO Jyuinelt ¢opme, B CpaBHEHHHW MX H B IOCTAHOB-
JCHHH DPCLICHUS HA OCHOBAHHH WX BEDPOSITHOR CHJLIS 1,

«CoOHpaTh [0Ka3aTeNLCTBA, OOCYXKAATh HX ¥ OUEHHBATEH ~— BOT
B UCM JOJIKHO BHPaMXaTbead Bee COAEPMKanHe YroJOBHOIO NPOUES-
ca» , — IHCAJ B cBoclt «Yrojosnoit coumosoruuy 3. Peppu, onuH
¥3 Kpyunelimux npejcTaBHTencli Tak Ha3bIBAEGMOil aHTPONOJOTrHe-
CKON NIKOJLL YIOJ0BHOrO Ipasa.

Iponaragupyst WIeH CBoel TCOPHH YroJoBHOR CONHONOTHH H, B
ACTHOCTH, FOBOPH O 3a/a1aX yrononnoro nponecca, ®eppy BHIeT
TH 3ajaui B TOM, wroObl, «ne 3aJaBasich BOTDPOCOM O CTENEHH
HPABCTHCHINO OTBOTCTREINOCTH HPCCTYNUMKA, ONPENENHTH TY
AUTPOIONOPHUCCRYIO  KATCIOPHIO, K KOTOPOH Ol TPHHALJCKUT, H,
CASNOBATEALHO, CTOHCHL €U0 ONACHOCTH W IPHCHOCOBIAEMOCTH K CO-
nHansHoR sknaue 3 TTostomy cyn, paceyaian Peppu, o6ssan pas-
PCUIHTE CJLHHCTRCHALIT BONPOC, KOTOPSIT HOHBOCXKHO AOIKEH TIepen
HHM BO3NHMKHYTD, - BOIPOC O TOM, K KIKOH AHTPONOJOIHMECKOH XKa-
TOTOPHH TIPHUAJICKET JaUHLI IPCCTYIHHK.

Jlns peurends 3TOro BONpoca, paccyxjaer PeppH, CYyR ROJIKeEH
SAUATHCH KHCKNIOUUTENBHO HAYUHBIM OOGCYXIEGHMEM CHMITOMOB, 06-
HADYKWBAEMBIX NOJCYAMMBIM, PaCCMOTPCHHEM OGCTOATENLCTB, Npemd-
IUeCTBOBABINUX, CONPOBOXKIAABIIMX X [OCHENOBABIIHX 8a COBEpIUe-
HHEM TIPECTYIIHOIO HAesAHHS, ¥ OIEHKOH HX aHTPONOJOTHYECKH-COIH-
aJbHOrO 3HAYEHHS, TOCHe 4Yero OCTAHETCH TOJBKO PEIHTL BOIIPOC:
Kakoe H3 CpeAcTB O0opoHHL.. 6oJiee BCErO INOAXOLAT K JHaHHOMY
IPEeCTYNHHKY, Oynyus BMecTe ¢ TeM d Haubojee chpaBen-
NUBBLIM» 4.

JeficTBYst Ha OCROBE NOJNOGHOTO «HAYYHOTO» OOCYRICHHSA ' «CHMII-
TOMOB®, CYH, N0 MHenuio Peppy, Gyner Torna «He MOCTHIIHAA LIKO-
1a Aas oOyueHHS NPECTYMHOCTH ¥ He 3peNylle HeBeXESCTBEeHHBIX
cynefl, arpeccuBHbIX oO0BUHWTeNEH H  HEXJaMaTOPOB-aiBOKATOBY,
a opraH, onocoGHBIE O0ECHEYHTh «IeHCTBHUTENLHO DasyMHOE M CTpO-
roe opaBocynmnes d.

Bech cyaeGuufl mpouecc IO YTrOJOBHLIM JeJiaM COCTOHWT, II0 MHE-
HUEO aHTPONOJIOTHYECKOR IUKOJBI, B TOM, 49TOOH IYTeM BEISBJICHMS
# aHajau3a (PUBMYECKHX ¥ NCHXOJOTHYSCKHX IPHYWH NPeCTYIICHHS
YCTAHOBHTH MOTHBE, MOOyAWBIIMe NPECTYNHHKZ K COBEpLICHHIO IIpe-
CTYIJICHHS, B ONPENeJUTh TY aHTPOIOJOTHYECKYIO KaTeropHio, K Ko-
Topofi OH XOMKeH OHTH oTHeced. Ilox oTeM yraom 3spexus Deppd

tBerntaw O cynebunx Joxasarejscrsax, Kues, 1876, ctp. 2.

* Geppy, YronoBHEas COMWONOTHSA, HEp. ¢ 4-T¢ WTalbdHCK.' B8k.. CIIB, . I,
cTp. 274,

3 Tawm xe, cTp. 272,
‘Tau xe, crp. 273

s Tau xe, crp, 274, 273.
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M BCS TaK Ha3blBaeMas MOSMTHBHAA INKOJA DOMAXOJAT M K Bonpocy
06 OueHKe YroOJOBHBIX NOKa34aTENLCTB, )

[To3MTHBHCTE KOHCTPYHDYIOT <«HOBBIE» Hayunnii (asuc Joxasa-
TeNBCTB, 3AKAIOYAOLWAECA B SKCNepTH3e, T. €., KaK TOBOPHT Deppi,
B METOXOJOTHYECCKOM CoOMPaHuM K OICHKE IKCTICPHMCHTANLILIX Aal-
HEIX O MATEDHANLHBIX OGCTOATEJHCTBAX JPOCTYILICHHS (LOKAATCNb-
cTBa (H3MYECKHMe, XUMHIECKHE, MeXaHHUecKHe, Kamrpaduucckie,
npodeccHONabHEIE, TOKCHKOJOTHICCKHE M AD.) H, -~ UTO ABJHETCSH,
70 MX MUEHHIO, HauboJee¢ BaXHLIM, — B aHaNH3C MWHTHBHJLY AIHLILIN
KauecTs MONCYAUMOTo (I10Ka3aTeJnbCTBA AHTPOMOJOTHUCCKHQ, IICHXO-
JOTHYECKHE, TICHXONATOJOTHIECKHe H TIp.).

Hackonpxo HAYUEH 3TOT «HAYUHBIH® METOJ TOIHTHBHCTOR, BHANO
B3 TOTO, 9TO OH DEKOMEHIYCT MOML3OBATLES CHHrMOrpahiteckimm |
YKASAHUAMH OTHOCHTENBEO HAMeHCUHH B KpomooGpatieuun upenio-
JAr4€MOTO NPECTYIHHKA; AUTPOMOMETPHUYCCKHMIT HAMCPCInBIMIE, Sk
IUMMH OCHOBAHHE K OCBOGOMJCHMIO OT [aJep W K OHPARING
JEIIL TPY OTCYTCTBHH YV RAUIONO JIHML3 XAPAKTCPUBIX «HPCCTYILRY»
NPU3HAKOB; I'HIHOTHIMOM, NPHIBANNLIM-JC OKAIATH CAYHHOMYY 0.
OHpAHMIO JOKA3ATENLCTB  «NCHCTBHTCILUYIO  NOLACDKEYS,  WIKO-
HEell, M3YYEHHEM BCEBOIMONILIX OpTalMUCCKHX H HCHXHMUCKIY HepT
NpecTYNHHEA.

deppr B ero MKQJ2 NPONCCC AOKAIBIBANHA NMBITAOTCH, TAKHM 00
pasOM, CBECTH X VCTAHOBJEHHIO V OOGBHUSCMOI'D KaKHX-TO OCobLIN,
UPHAYMAHHBIX TIOSHTHBHCTAMHE YPHPOMAEHHDIX NPHINAKOB, IJTH 1pi-
BHAKH OHH OODBABIAIOT «OOBEKTHBHBLIMAS, SKOGLI JAOUIMH OCHOBA-
HHe XapaxTepu3OBATh COBHHIEMOIO HMEHHO KaK NPECTYIHHKAL.

«B NCHXOJOrHH ¥ NCHXOUATONOTHH YOHiinul, OGPHCOBAHNONG MHOW
B | Tome «Omicidio» (Typun, 1895), a nepeuucmud, — nuater Quop-
pH, — IJHHHBIH DAX NCHXOJOTHYECKHX CHMNTOMOB, XapPaKTEPHBIX .15
yOmil, mMpEpOKNeHHBIX, YOI cyMaclueZIIMX ¥ YOI MO CTPACTH...
M3 COBOKYNHOCTH 3THX YePT, CMOTPH NO Das3AUYHOMY HX npeolia-
LaBdio,. ¥ M3 MarepHalbHbIX OOCTOATENLCTB JesHHg {(Hanpumep,
XKeCTOKOCTb, 3BepCKOe coBepulende youlicTsa, MHOIOYHCIEHHOCTE
WEPTB, BPEMsI, MECTO, OPYAHe TIPECTYIIEHHS M T. 1.) MOMKHO H3BJIeHL
BCeraa HaASXKHYIO HHTb NI COOMpaHMs, MONOJHEHHS M OLEHKH Jo-
Ka3aTeNbCTB elle K0 OOHADYXKEHHS NMPecTYIHHKa» 2.

ITo Deppu, OXasblBaeTCH, YTO KOJHYECTB0 HAHECEHHBIX MPECTYTIHH-
KOM CBOH KepTBe KOJNOTHIX DA MOJIKHO HOKAa3kBATh, YTO NPECTYyI-
HHXOM B DAHHOM CTydae MOT' SBHTBCA UeJOBEK ¢ TAKHMH-TO H TaKH-
MH-TO (HSHYECKUMH KaieCTBAMM, OTJIWAHBIMH OT KANECTB HOPMalb-
BOTO YesoBeka. OT BHEWIHHX DDW3HAKOB NPECTYINIEHHMA CJeXOBAaTeNb
NOJIKEH TSHYTH <«HATB® PACCNELOBaHMS K BHEUIHHM NpH3HaKaM ue-
JI0BEK3, OT STHX NOCTENHHX — K YCTAHOBJEHMIO NpecTynHWKa. Orro-
[HBIDEHHBIE YU, HHSKHE JI0O, BWIAIOUIMHCST CBEPX BCAKON Mepwl
NOoLGOPONOK — BOT <HaleXKHbie» CPEJICTBA YCTAHOBJGHUS NPeCcTYHH-

1 Curvorpadrmst — ocofuE cnoco§ ompenelenms KPOBAHOTO JXaBJeHUA B CO-
oy;:‘gx HEN0BeKa; TPOHSBOAMTCA MPH TOMOMIH CHEl(HAJNLHOPO HPHGOPA — CHHTMO-
rpada.

* Qeppu, YromosHas coumonrorms, CIIB, g, I, crp. 282283,
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ka, ofecrneunsaloniwe axoObl CaeXOBATENIO YCTaHOBIeHHe cyncbHoR
HCTHULL.

Onnako HPH BCEM 3HAUCHUW, KOTOPOC NPHAACTCS 3NeCh (unue-
CKHUM, HJIH aUTPONOJIOTHUCCKHM, CBOHCTBAM IPCANOJAraeMOro npe-
cryutka, PeppH ne MOKCT 0TKazaTLCS, KAK Mbl BW/JIGAH BBINE,
HoOT HCHOMB3OBATUST @UCHXOJOIBUECKHX CHMIITOMOBY.

Ceoniika Ha «ICHXOJOIHYECKHE CHMIITOMBI® MOMXET CNYXHTBH eIBa
AW e CAMBIM VOC/HTCABHLIM ONPOBOPKOHUEM TEOPHU TMO3ZHTHBH3MA B
YrOJIOBHOM HIPOICCCE, ¢ABA JII Ne caMbiM PCIMHTeJILHLIM ee pasobaa-
YOHHMEM.

«TTCHXOMOUHMOCKHe CHMUTOMLI», cami 110 ¢cefle ne npeacTanisio-
HIHE HHKAKOTO BAOYQHOMD SHAMCHWS, B COUETAHHH C TEMH l0KasaTe-
AaMI, KoTopuie Peppy HAILIBACT COBCPHISNHO IPOH3BOJBHO «MaTe-
PHAIBHBIMIL OOCTOSTCALCTBAME JIOSIS, He TOMBKQ 1O MOTYT Cay-
KHTL  QUARUKBON BHTLIOM AT OOHADYRKCHWST  IPECTYNHHKR, HO
cratontis { prnonm ofiyenopagnaior rpyOue cynefunie omulry, Tax
RKAK 1V ROecTHe ofmnitrebioll  upesyMutin gassr  na  cosyanue
CACAORATIVN,  BADMKIIOT 010 HPOIRBITOCTLIO W HRCYOeXKICIHEM,
YBOANT CEO R CTOPOUY OT HOTIHLL 0T NO3NAREA HCTHIHOTO OO~
st aenLed,

Boapasias 3¢ npoTHn reopiy GopMANLITKY  IOKARATCALCTS K NIpOo-
THE HOYMUPUIHITO ppoctTapl «csofoiore cyneiickoro yhexaennsas,
Geppit CAM BOCKPUIKICT 110 CYIECTRY TOT Xe (OpMAMLHBIT npHHIHD
PEIICHIST CAOMHERMCN aafaun cyne6Horo pacCMOTPeHUS YrOJIOBHOTO
fend, (QAKTHYCCKH NOACTABNAR HAa MCCTO CO3HAHMA H YOCXKIeHH:
CYNLH «MEPY H BOCYH,

AHAMIZ AHTPONOJOCHYSCKON TEOPHH  JIOKA3ATCABCTE  MOKA3LIBAET
DOJHYH) €0 HCCOCTOSITCIBLHOCTL B HAYUHOM OTHOWICHHH. BmecTe ¢
TeM OH AOKA3ILIBACT OPrIHHYCCKYIO CBSI3h TEOPHH KOKa3aTeJbCTB C
FOCTIOACTBYIOUIHMH  VIOJOBHO-TIDABOBBIMH  TEODHAMH. OTOT aHaJH3
XOKA3LIBAET, YTO HCUEPNLIBAIOUlEC NOWMMAHHE CYLUHOCTH W NpPHYUH
BOZHHKHOBEHHS TIPeCTYMIennit onpejerseT TMOHMMaHHe H METONOB
BopbOhl ¢ ITHMH NPECTYNJCHWAMH, 2 CJeLOBATEJLHO, H NPHHUHIEL
MOCTpOeHNsE CyAe(HOro mpouecca, NPOLECCYaNbHOrO H, B YaCTHOCTH,
NOKa3aTe/IbCTBeHHOro Npasa.

§ 6. Cea3b ROKA3aTENLCTBEHHOTO NPaBa C YrOJIOBHLIM NPaBOM

TIpUHUMAE IOK23aTeALCTBEHHOTO NPaBa H TOCHOICTBYIOUIMX B
NaHHOM TOCYHapcTBe CHCTEM JOKa3aTejbCTB B KOHEYHOM HTOTE
oTpeneNsIOTCH NPHHIMNAMA TOCHOACTBYIOWICH B HeM YrOJOBHO-Tpa-
BOBOR TeOpHE ¥ NpPOBORMMON YronoBHOH TONMTHKH. TecueRumas
CBS3L MEXIY TEOPHSME YLOJIOBHOTG TIPaBa ¥ TEOPUAMH JLOKa3aTelb-
CTBEHHOTO MNpaBa, COCTABJSIONET0 OPTaHWYECKYI0 YacTh He TOJBKO
cyNeOHOro, HO M MaTepHaJbHOrO YCOJIOBHOT'O NpaBa, HECOMREHHA.
MoXHO YTBEPKIATh, YTO NPaBUJIbHOE NPEACPaBNeHWe O FPHHNHIAX
A METONONOTHA JOKA3aTeJbCTBEHHOTO IpaBa HeHsOeXHO CBA3AHO C
ApaBAILHBIM [PEJCTaBJEHHEM O NPHHLUBNAX W METOXOJNOTHH YIOJOB-
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HOTO NpaBa @ YTOJOBHOH MOJHTHKH. ¥ OeMUTEeJLHBIM CBHALTEILCTROM
9TOrO MOIKET CIYMHTb TOT (akT, YTO, HANpHMep, NOKa3aTeJLCTBEH-
HAS TEODHA B YrOJOBHOM NPONECCE AHTPONOJOIHUCCKOH Hi COILMOJIO-
rUecKod INKOJ OPTaHMUYeCKH CBA3AHA C TaK Ha3bIBAEMOH TCOpHER
($aKTOpOB 3THX WKOM B YrososHoM Iipase. Ob¢ TCOpHE ONHHAKOBO
AHTHHAYYHEl ¥ BpPeNHBI, TaK KaK ONHHAKOBO HMIBPALLAIOT ACHCTHBH-
TeJbHOE [OJOMeHWe Belreil B BONPOCE O BOZHHKHOBCHIE H PDA3BHTHH
mpecTyn/ieHmi B Kamurasucruueckom ofmecrse, Ofc Teopi uiTar
OTCS NOAMEHHTD HOIJHHHBIE MPHUHHLI MPECTYIHOCTH, MUPOMKIACMOR
NpH KANHTAIW3ME CAMOH NMPEPOJONl IKOHOMHUECKHX M OOGIICCTBOHIO-
MONUTHYECKHX OTHOWICHHH, BBIAYMAHHLIMH NPHIHHAMH, He HMCIOULH-
MM B AeMCTBHTENLHOCTH HEKAKOIO BJHAHHA HZ BOJMHKHOBCHHE M
POCT NPECTYMJIEHHH HUIH MMCICUIMMH B 3TOM BOIPOCE BTOPOCTELCH-
HOS H npoussogioe auauenne. O6¢ 3TH TCOPHH BPEJUIDL, TR KAK O
CHYKAT OTNPaBIAHMEM KECTOKOM, Occuesonevitoil yroaonuoft nodm-
TRKM SKCIUIOATATOPOB, € OJHOM CTOPOUB, M CPOACTBOM MOPILHONO
H DOJMTHHYECKOTO 08e30opyxenus Tpyasumxes, ¢ apyvofl. Ofe sy
TEOPHH HANPABJIMIOT CBOW YCHIAS HA TO, HTOOL OTBOTCTBRORHOCTL 38
MPECTYNIOHUS B KOHEUHOM HTOre BOANOMHTH Ne 11 KITamie raie-
CKHE CTpofl, OMHPAIOLIMECK HA YacTUyio COGCTBOHHOCTH HA CPOCTHA
OPOM3BOACTEBA M IKCIVIOATAIMIO, HEHIGEKHO BOPOMAAIOUINY  Bpes
CTYIJIEHHS, 4 Ha CaMble KEepTBRI 3TOTO CTPOd. B 3THX HeAHX OHY
HPHOPUPYIOT KJACCOBOE CTPOCHHE KaNHTAJHCOPHHOCKOra ofecrny,
KaK ¥ pasiupaioilyio 3To OOCIEeCTRO KJACCOBYIO OOpnLlY, HrHOPH-
PYIOT BJHMSHHE IDOMBBOACTBEHHRIX OTHOWCHHE © (opMm cobernenuo-
CTH HA TIOJIOXEeHMe B OOWecTBE HCJOBEKA, OTPHIBAIOT YEJOBEKA §
ero CO3HaHMe, B3TJIAAbI, HPUBBIUKH, BCK €r0 NCHXHYCCKYH XIU3HL OT
MaTepHANBHO-TIPOU3BOJCTBEHHOR e OCHOBBI, HAACJSIOT 4eJOoBEeKa He
CYIECTBYIOIUUME B HeHCTBHTENRHOCTH, KOGl NPHPOKIAGHHLIMH eMY
DOPOKAME M BCIO 3aIayy CBOLAT B KOHEYHOM CYETE K MeXaHHyecKoR
foprbe C HOCHTENIMM 5THX IIOPOKOB, HE32BHCHMO JaXe OT TaK Ha-
SEIBAEMBIX «08CTOATENbCTE Ienar.

BrosiHe nOHATHO, 4TO, HCXOAS M3 TeOpHH (DaKTOPOB, HEAB3s IO-
CTPOHTh HUKAKOH Hay4yHOH TEOPHW YrOJOBHOrO MAaTEPHANLHOTO H
UpolecCyaJbHOTO TNpaBa. Bnosse Takxe NTORATHO, YTO JMHIEHHOe
HaYIHOH OMODHl MPOLECCYyalbHOE NpaBo GeCCHUIbHO RaTh W HayyHo
00OCHOBAHHYIO TeODHIC NOKa3aTENBCTB. B HECOCTOSTEJBHOCTH STONR
TeOPHH JMIIHHA DAa3 NOAUEPKHBAETCS IOJHAA GECTIOLHOCTH NOMbI-
TOK TIOCTPOHTR CHCTeMY JOKa3aTeNbCTB H CaMmoe [oKasaTebCTBEH-
HO® TpABO HA HaYajaX, HFHODHDYIOIIHX CYOBLEKTHBHHE SHeMEHTH
CYXAeHHS m npofyoIDuX Bech IPOLECC NOKa3HBAKUS CBECTH K Me-
XaHAYOCKOMY NPHMEHEHHIO K TEM HJIH IPYrHM CIy4YasM YroJloBHOMN
XPOHHKH 3apanee YCTaHOBJSHHHX MEpOK HIM IUa0JIOHOB NOX BHAOM
KaKAX-To AKOGbl HAYYHBIX, OOBEKTHBHHX JaHEEX. Takoro pona
«TEODHS> - NOKA3ATENLCTB HE MOXKET He NPEeNCT3BJIATH co6ofi mapo-
AHR Ha TEODPHIO; OHAa He HMECT HHYero ofmlero C Haykofi Booliue B
BayKo#f IpaBa B YaCTHOCTH.

OcHOBHO#l [OpDOK TEODHH ZOKa3aTeNbeTR 2HTPOIIONOTHYECKOH
IIKOJIBEL 32KJIOYAETCA TrJaBHBIM 0Gpa3oM B TOM, 4TO B paccreno-
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BAHMM TNIPECTYNNCHANA 3Ta TeOpWws MCXOAMT M3 TpuMata GHosoTHYe-
CKHX, MICHXOJIOIHYCCKHX M NCHXONATOJNOTHUECKMX (axTOPOB, OTHaBas
cyabp0y mporecca NeJHKOM B PYKHM 3KCICDPTOB, Ja elle TAKHX, KOTO-
poiC JOJIXXUBL CTORTHL Ha TMO3HITHAX &H‘T‘pOII'OJI'OI‘H'-Ie'CKOf:I UK OJbI,

AUTpONOAOrHMecKas IWKoJa, B CYUIHOCTH IOBODH, NeNaer cyn W
cype6HbBlE TPOIECe CoBeplIeHHo HeHYXHbIMH. C TOUKH 3peHHsl 3ToH
WIKOJIB! CTAHOBHTCA COBEPIUEHHO H3JHIIHHM 3aHUMAaThCS COOGHPAHHEM
OKA3ATCJABCTB, KOTOPble YCTAHAaBJAMBANH OBl COBEPLICHHe MpPeCTyn-
JICHHS JIHIOM  3aI0JI03peHHBIM. BMeCcTo NpoM3BOACTBA PaCCJae]oBa-
HHA  AOCTATOUNO HOABEPIHYTL OOBMHACMOIC HAH NOAC/ENCTBEHHOTO
PRIY IKCHCPTHI MCIMKO-TICHXHATPHUCCKOrO, MCHXOHIATONOTHESCKOTO
® T. M. MOpsKa, ® sajaua Oyner peitena. He B kamepe caenosa-
TeJist, He B 3ane cynelnoro 3aceiaist, a B KJIMHHKE H KJIHHHUECKON
HaGOpPATOPHH HYMHO HCKATD OTBET HA BOUPOC O TOM, KTO COBCPLIMA
AANHOE HPCCTYIVICHAC, BHIIOBCH HUIM ¢ BHUOBCH B STOM HpeCTymJe-
B Aauiedl o0suusteMbil, Kakie MODBL JIOJDKHBEL OhITh TPHHATHL 10
OTHONICHHIO K HOMY, KakHe Mepwt 0opnObl TOJUKIEL ObTh IIPHHATH ¥
B OTHOWCHHE Janioro BMjpa npecrymnnennit, lepenocs uenrp rske-
CTH JLOKASHIBANMS B IJOCKOCTH JHMULIX ((USHYECKHX, NCHXOJOTHYE-
CKHXK, [HCHXONATOJNOIHUCCKHYX W 1. IL) CBOJCTE OGBHHSCMOIO ¥ BHIA
B 9THX CBOJCTRAX 00BOKTHBHOE HAUANO, sKOOL H3GaBIAIONEE CYABIO
OT ONACHOCTH CYO'BCKTHBHGMA, NPOUBBOJA, JHMHOIO YCMOTpENHd,
SHTPONIOJIONO-CONHMOJIOTHECKAR HIKONAa B AcHCTBHTENRNOCTH ofpeKaeT
CYABI0 HA (GOPMANBHO-MEXAHMYECKOE OTHOINEHHe K CBoell 3anaye.
O6HLeKTHBHOE OTHOWIEHHE CYABH XK JCJay TpeOyeT OTpeleHMs OT 3a-
panee YCTAHOBJEHHOH TOUWKH 3PEHHS, OT KaKOH-NHGO NPelB3ATOCTH.
Cynps, onpenenstomufi ¢BOE OTHOWIEHHE K HCCAEXYEMOMY COOLITHIO
# X OOBHHAEMOMY He M3 aHaiau3a $HakToB, WX B3aMMOCBS3H, UX CBA3U
¢ AeHCTBHAMR OOBHHSEMOO, HE M3 YCTAHOBJEHHS MOTHBOB COBEpIIE-
HHA WM [PECTYIJIeHHS M T. N, a M3 OGuojormyeckux, ¢usuonormye-
CKHX ¥ TICHXHYECKHX OBOHCTB OOBHHAEMOD0, JHIIAETCH MONJHHHO
06bEKTHBHON MOUYBLI H BBEPraeTcs B IYJYMHY HHYEM ¥ HUKAK He KOH-
TPOJpyeMOra ycMorpernst. Conmosoruseckas wkona (Jlucr), mb-
TaBlIasCs PEUIHTh OCHOBHbIE BONPOCHI YTOJIOBHOT'O IpaBa NMyTeM CO-
geTaHws OHOJOTHUECKHX (AXTOPOB C COLHANbHBIMM, He MNOJXBHHYJIA
jela BOeped HW Ha mar. B pykax COUHOJOrOB-KPHMHHANHECTOB CChHLI-
Ka Ha COIlHaJbHBe (aKTODH 0Ka3ajach — XOTENH OHH 3TO0 HIH
He XOTeJH, 6e3pasJHyHO, — JHIUb CPEeACTBOM Jydmed, geM 3TO ObLIO
y ayTPONOJIONOB, MacKWPOBKH NONJIMHHBIX KOPHEH NpPeCTYNHOCTH B
KaMHTaMCTHIECKOM o6l ecTBe, — KODHeH, Jexainux B caMo# CTDYK-
Type 3TOTO OOLIECTBa, B €ro SKOHOMWIECKOH OCHOBE.

Pasymeercs, HHINETa MacC, HX HHSKWE KYJbTYDHBIA YpOBEHb,
Be3LICXOAHOCTh NOJIOMKEHHS HTPAIOT CBOIO POJb B BO3HMKHOBEHHH H
IBHKeHHH npectyniendi. OZHaKO TONBKO TPH TOBEPXHOCTHOM OT-
HOHIEHHWH X BOIPOCY MOJXKHO HE 3aMETHIb, YTO KODHH HpPEeCTyIUIeHmd
YXONAT He B STH SIBJIEHHS, @ B CHCTEMY OOINECTBEHHHIX OTHOIICHHI,
OpOMOAIOIKX ¥ BMIIETY Macc X TpecTymaenus. B cmcreme oOme-
CTBEHHHIX OTHOINEEHf HAXOLAT CBOe OODBsACHeEWe H Takme oO6CTOf-
TEJBLCTBA, KK HPaBBl pasiaralonlefics Wi pasJioXHBIUeHCH BepXyul-
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R# 6ypKyasHoro ofLIecTBa, THET IKCIIOATANHH CO BCEMH BLITCKAMO-
[IHME OTCIOA2 JOCTeICTBUAMN, HEHABHCTDL H oan*nd.nmm:m MHJIJ{HOHOB
yTHETEHHBIX, IIOTPACAIOLIMe CaMble OCHOBbLI aKc-nnoa'r‘zm‘c)pcr{;ftrn 06-
mecTBa HaNALEHHAMH Ha «o6111ec*mm-nn~,m»,nnpsmOK.W ANOBMCITHBIY
SKCIIOATATOPAMA. B OCHOBE NPECTYIJIEHHH, COBCPIAIOMIMXCH B OG-
UIECTBEe 3KCIJOATATOPOB, JeXaT JKCMA0ATaUHd, 4acTHad codr*rrwn-
HOCTH HA CDEACTBAa MpPOU3BOACTBA. [lo3TOMY-T0 H 3anaua JMKRHIa-
MAY TPECTYNHOCTH OpraHMYecKH cBsidatia € 34fAuCl JHKBHARILHA
JKCTIIOATATOPCKHX KJACCOB ¥ OTBCUANIICrO MX HHTEOPCCaM 0fie-
" cTBeHHOINO CTpos. TOMBKO Ta TEOPHA MOXKCT NPETeUAOBATH HAa nayw-
HOE 3HAUEHHE, KOTOPAsl YMEET BCKDHITL CHASh I 3ABHCHMOCThL Tpe-
CTYMJIeHMB OT KJIACCOBOT'O XapAKTepa OOMCCTBCHNBIX OTHOMWICN,
KOTOpasg B COCTOSHHH MO3HATL 3AKONOMCPHOCTH HOCJHCAYOMULIX stRJC-
HMH M OTPeNENHTL IONJIMINLIC BAKOULL, YOPABATIOUIHC X Pauni-
teeM. Tagoli Teopuell ABAKCTCH TEOPHS NHANCKTHIRCKOIO MATCPHA-
nuaMa, Teopus Mapgca — dnremmea -~ Jlema — Craamia.

MapxeHCTCKO-TEHHHCKA TEOPHS ROLMMUNED  Haydin  ofhscimia
BO3HUKHOBEHNHE ¥ PA3BHTHE UENOBEUOCKOUO ofIlecTR, MOKPULAR ARH-
KYULHE NPHYHLL CMOHB! OOMCCTBEHNBIX DOPM R PAANIIIHE Bneex off
UIECTBENHLIX ABJEHUN, B TOM UHCHE M TAKWX, KAK NPeCTYVIIeNs, nana
HCUEPTBIBAIONIEE, ONUpAlOmIcecs HA Hayunoe OB0GHICHHS HOTODPHYE.
CKOrO OMbITA YENOBEUCCTBA IIO3NAHHE NOJMHHHEX GakTopor npe.
crynuaocTH, [lpecnosyTeie «DakTOPHI® NPECTYNHOCTH ARTHONONOIHYE.
cKOl ¥ coumonorHueckoil wmwkonx' mpencrasasior cofoft  sanenus
YECTO OBEPXHOCTHOTO XapaKTepa, sBJCHHS, TPeSylouime coBCTBel-
HOTO OOBSCHEHHA ¥ B CHJAY 3TOr0 HecnocofHbie 410-)mbo ofnhac-
RATh. MaprcHsM-JIeHUNHSM YCTanoBUN pmeiffcTeuTenpinie  HakToph
NPeCTYIIHOCTH, KPOIOIHeCH B OPraHU3alUMK CaMHX oOIIECTBEHHMX OT-
goureHHH, B opMax COOGCTBEHHOCTH, B XaPAKTEPE ODPTaNWGAUMH CYIO-
co60B INpOMSBOACTBA M paCHpeNeleHHs, OOMEHa MaTepHaJbHHX
CPENCTB CYIISCTBOBAKHS OOIIECTRA.

HecMoTPsL Ha NONHYI0 HECOCTOATENBHOCTH H JIKEHAYYHOCTh AHTPO-
"IIONIOTO-COLRONOIHYECKOH TEOPHH IOKAa3aTeNhCTB, NAXe B COBETCKON
JIBTEpaType BCTPEUANHCh OTHENBbHEIE NMOKJOHHWKM 3ToR Teopmu. Cun-
Tad YKa3aHHYIO TEOPHIO HAYYHOH, 3TH NOKJNOHHMKM TNpHA2BalH efl
NPAKTHTECKOE 3HAYCHME, TaK KaK B HeH aKOOH naeTcs «..HayyHasm
OODLERTHBHBAUHS OCHOBaHHHA, MO KOTOPHIM LOMKHA TPOMGBOLUTHCH
OUEHKA NOKAa3aTEALCTB...» 2. 3Ta «HAYTHASA OOBLEKTHBH3ANHH® OCHOBA-
HMH NOK4SLIBARMA BEKOTODHM VUYEHBIM, 3agBUBLIAM <e6f HECKONBKO
JET TOMY Hasaj noxkJoAHuKaMH PeppH, NPeACTABAANACH RaXe He-
KOTOPOTO pOXa HOBBIM <«HEYIHHIM (hasHCOM» B pasBHTHH N0Ka3a-
TEJIBCTBEHHOTO 1paBa. [IniTasick yTREPXIaTh, YTO CHCTEMA CBOGOI-

tCu. Donnedieu de Vabre, Traité élémentaire de droit criminel et
de legislation pénale comparée, Paris (DlownenXbe xe Babp, Snementap-
HOE DYKOBOACTEO IO YIOJNOBHOMY WLPaBY CO CPABHHTEJLHBIM H3JOMERUeM yro-
JIOBHOrO 33KOHOJATENECTBA), TA€ aABTOP MHTAETCA BOCKPECHTH OPECAOBYTVIO Teo-
pngrorﬂom;uoao.
’ PORASHHCKEN YueRHe O IOKA3ATENBCTBAX M €r0 SBOMOMHA Opaz.
B3.-80 HKIO YOCP, Xapeacos, 1925, c1p, 15, A
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goro yGemACHHH B NOKA3aTCALCTBCHIOM UDAaBE H3KUBACT <ela H
GO 1d CMEHY 9T0I CHCTEME HIET HOBLE CHITOMH, OLUPAIONIAICS 1A
OGLOKTHBHO HPOBCPCHIINE OCHOBINHC, ITH YUCHHIC NPCICKA3LIBAJIY
gucTeMe CBOBOANIOID YOeRACHEA CYALOY CHereMul GOPMAALILIX J10-
gazarcanLeTB. OHH UPCACKASHIBAIN HCHA0CKHOCTL HACTYINICHHS Bpe-
MELIH, KOI'JLE HE MECTO HMImHBUOULero ¢ebst cooboltioro yoexienus,
JHWCHBOr0  «OOBCKTHBHO  HPOBCPCHIOIO»  O0OCHOBAKHS, UPHICT
«..Hayunas oObeKTHBHBAIHT oCHoBANHIL, [0 KOTOPLIM JOJDKIA JIpO-
M3BOAHTHOST OHCHKD JLOKI3aTOALCTE,.» 1,

C TAKHMH YTBCPARJICHHAMIL, KOHCUHO, COIACHTHOS Heabas. Huka-
Koro «HoBOro ¢asicar» B CyiefnoM HPABe ARTXMICIONO-COLTONOTH-
yeCKasd HIKOJE He OTKPLIKLEL HOIC B COCTORHIE OTRPLITH, TaK KiK
e HenOXMOro JUBE 9TOT0 Hayriore poopyxemist, Boantpo-
HOJAOTO-COMMOIOTHICCKIX  KBABMUAYMHLNX  YHDIKUCRHAX  BHKAKODO
HAra BUOPCH BOT! HS IJLHAMMICH B 91X YUPOKHCHHAX BBHIIG BYJIhL
FAPHOTO  MATCPIKUAMA,  BHTPOHOJOTO-COMOOIHICCKAS  THKOJI B
oG BACHeIm OBHICCTROHHLIX ABACHIT CTONT MOAHKOM HA  DO3HIHIX
greasiama, Bor noueMmy onin w soxoredl conmogoriiecrkoll uikonss,
JIHET, YTROPHARN, 9TO MBICAD O BOIMOMHOCTE YUHHTOXHTL npe-
CTYIMHOCTL  HYTeM  ppeabpasonaimst ofICCTRCTEWX  OTHONICHKT  #B~
agered yrouwedl, Hieasuernt smime paceyxaarh u He Moryr, #6o
RS HIN  MATOPHAMLIA  epejld — OOUICCTRONDLT  CTPOl, YCJOBEA
apoMaBOACTBA B o0mena B T, R — HRMero B npolueMe ofimecrsed-
HEIX oTHOWCHHN, Kak ¥ B npobaeme wegosnexa, ne penraer. Onuuy
M3 HOXOMAILIX HMYHKTOB 370l KRASHUIAYUHOH  TCODHH  SIBJASCTCH TtO-
NRITKR CHCTEMY  CYACSHO-YrOJOBHBIX JLOKAZATCALCTB HOCTPOHTL Ha
ocpoBe HeKHEX oObekTHBHBLIX npuskrakon. Eume s 90-x ronax npowno-
ro Bexa npod. Poiinpuxuil, spagBMics OLHHM  HE  KpYRHeHIMX
npencTaBHTENRE  comBonoruyeckoil wKoan B Poccxu,  nbiTancs
RHCKDERMTHPOBATL HPHHIHN CBOGOANOrO CyACHCKOro yOexmeHus,
H306paxas xe’o TaK, 4To Cyaba Oyaro Obl PYKOBOACTBYETCH CJe-
MBIM YYBCTBOM Bephl, HOBCPHA, TOrAa Kak aHTPOMNOJOrH H COIHO-
JOrH AKOOH KCXOARAT H3 HAYUHBIX OCHOBaHmMil noxaseiBanud. «bByny-
gleMy NpUHARACKHT, — nucan  npod.  Polfinnukuii, — naibHeHulee
ocnabnense MOMEHTa [oBephs H Oojee pelIHTeILHA® NOCTAHOBKA Ha
MECTO ero MOMEHTZ 3HAHWA N0 BHEILHHM K BHYTPCHHMM NpPH3HaKaM
jena, JOCTYnHbiM cyzebGuomy nabGmonensto. Ho yxe B HacTosimgee
BPEMA MOMCHO CKasarh, HTO TJAABHCHIUHN H BaXKHCHLIHHE LOKasarels-
CTBeHHBbI MaTepHal VYroOJ0BHBIX €7 33KJOyaeTcs He B NDH3HAHHUH
MOLCYXMMOrO, He B MNPAMbLIX CBHIETEJLCKHX NOKA3aHHAX, a8 B IHpH-
3HaKaX OODBEKTHBHLIX, BHELUHHX HIH BHYTPEHHHX, HAOCTABJSACMBIX
HaM CaMHM JeqoM» 2,

Ho passe npuapande NOACYAMMOTO H TOKAa3aHHs CBUIeTEJEH XO-
CTABNAIOTCH CYRY HE CaMHM IeJ0M, He CBA3aHB! C HeAOM, He npo-
BEPRIOTCA (AKTAMH, O KOTOpPHIX TOBODAT 9TH I[DH3HAHHA B NMOKasa-

!Tponauucxuh, Yyewne o ROKa3aTedbCTBaX H ero ssomionns, IOpun.
#3i.-p0 HKXD YCCP, Xapwxos, 1925, ctp. 16.

t o 2% Bumuxuf, Kypc yrodossoro cyionpoxssoxcras, CIIB, 1839, = Ii,
crp. 204,
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ams? PasBe MOMHO MpefCTaBHTE cefe cyXeGHWA npoucce, cyneCroe
clencTBme 6es NONCYNHMOrO ¥, KaK npapwio, 6e3 cBHicredcil, no-
Kasamis KOTODHX SBIMIOTCA HauboJee pacnpoCTPAHCHHLIM qqu-
HRIM BHIOM [0KadaTeancTs? ITPOTHBONOCTABJATL IOACYNHMOro ¢
cBEEeTeNel KaKMM-TO «OGBHEKTHBHBIM® JAHHBIM MOMXHO TOJLKO B TOM
clyuae, KOTHA Cy& NpeBpAlIaeTcA B KIHMEHKY, a cyacOnoc coien-
CTBHE — B JaB0paTOPHYIO, HAYYHO-HCCIEAOBATENBCK YO pagory. |

TIpod. Dolimmmxuil, 0XHAKO, NOMYOKEET TAKOE NPOTHBONOCTABJE-
ue. OB K TOMy e NpeINOYHTaeT KOCBCHHBIC JOKUIATCALOTRA
(yJIH-KHJ) IPSAMBEIM ~ JOK23aTeJbCTBAM,  COBEPIUCHUO Ilpnil:&;lr}.ﬂhﬂﬂ
NP4 STOM OTHOCA BTOpHle K OGMACTH  AOBLPHSL, TOULD  Kak
IIPABWIBLHOE BOCIPHATHE M HAYUHLIA AHAJHI NPHMBLIX JOKIITOMMOTS
TAK ke 00R3aTesbHBEl IS CASACTBHS M CY4d, KK H KOUBCHILX
- JOKa3aTeMbCTB,

Ipo®. Pofimmxkult wuwer, no npuMepy Peppi, oFLEKTHRROrO M-
pusa ONEHKH JOKA34TENLCTB. B 3TOM HCKRHWH OTHOTANNO  BIULKA
TEHTCHIHA SAMEHHTD HEeMBIMM  CBHRCTCIMAME CHIACTONCR RKinnX,
OlIaCHBIX H HeymoGHex Zas OypxyastHore cyia » Oypmymiuoro
«TIpaBOCYIMsI», TNpelmouuTaowero odxoauteest OGua  ofnscuckul
NOJCYIUMOrC W CBHIETENeH, HONbIYACh «OODLEKTHAHKMI MepHANMH»
BpoNe HersacHo¥ mosmuefickoR arenTyps, anbembIpaBAHHLIX
NOKYMEHTOB # T. I

Tax HaseIBaeMasg TeOpHS <«HAYYHOHA OOBOKTHRHIAUMHR ABIRCTCR,
HECOMHEHHO, NONKTKOA GYPRYaIHLIX OPHCTOR, B UHACTHOCTH KPHMH-
HATHCTOB H IPOUECCYANHCTOB, NOZUHHHTL B MAKCHMAAbHOR crenen
CYBEHRCKYIO [HeATebHOCTh KOHTPOJIO TOCYRAPCTBEHHLIX OPraHoB,
JUKBUAXPOBATh COXPAHUBIUYIOCH elle B OypXyasHhIX CTPaHAX B Ka-
KOH-TO CTeMNEeHH CYZEeACKYI0 aBTOHOMMIO H CYAEHCKYI0 HO3ABHCHMOCTH
OT BJHAHHA TOCHOACTBYIOIIHX B KATHTAJUCTHMECKOM ofuiecTBe
KJUK.

B cmoe Bpema 6ypmyasus Ohlna B3auHTEPECOBAH& B PA3BHTHHM M
VKpemJeHHH JHOGEPaIbBE0-IeMOKPATAYECKHX NPUHIHIICB JesTe bHO-
cT# cyxa. [IosToMy oHa BceMepHO TMOXNEPXKHBANA ¥ PacXBajHBana
TEOPHIO CBOGOAHOrO CyAeloKoro yOeIeHWS KaK OCHOBY CnpaBeiaH-
BOT0 CYAa.

YHnUTOXKas WIB CBOAS Ha-HeT HOCJeHNHHE OCTATKH NapJaMeHTa-
pEsMa H OypxKyasRof IEMOKDAaTHM, TOCHOACTBYIOL(HE KNACCH KamH-
TAMHCTHICCKEX CTPAR CTApaloTCs YHHUTOXKHTL W YHHUTONKAIOT NEeMO-
Kpathdeckde (GOPME CyNeGROE IeATENBHOCTH: CYR APHCAXHBIX,
PJIaCHOCTE H COCTASATENBHOCTD, HE3ZBHCHMOCTB Cylefl u  cBoGony
Cyme#ickoro ybexneBns. JToH 3ajaue BecbMa NOMOraldT TaKHe
«TEODHH», KaK TeODHA <«HAYYHOR OOBEKTHBH3AUHH» NOKA3ATEABLCTS,
nponaratiiupyemas Peppm, POAHHUKEM B LDYTHMH CTOPOHHHKAMH
3THX B3TVISIAOB.

Teopus «mayunoli oSbexTEBMBAMMA® NOXA3ATENLCTB HOCHT Ha cebe
OTICT/MBYIO IIEYaTh BJWSHHSA KJI2CCOBHIX HHTEDECOB HMTEDPHAJMCTH-
vecko#t Oypxyasuu. IlpomarammueTsi 3Tof TEOPHH CTapaloTCs Kaac-
COBbIe HHTEpecH OypXKyasuM 3aMaCKHpOBaTh IOKDOBOM Hayumod
OOBeKTHBEOCTH, COG/IaSHEBIIEH Koe-KAKHX COBETCKEX YUeHHIX, no-
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NABIWHX BNPOCAK. MeXny TeM Jlen0 3xech MACT He 08 O6HEKTHRHOM
MepHJIE, Jie O HAYUHO OOBOKTHBUOCTH, O JURIL O TOM, YTOBL!
oKOHYATEJLIO pa3fenathes ¢ OypKyasilo-ACMOKDATHYCCKUME «Ipen-
PACCYJNKAMHY, MCWAOUWMMH KANHTANMCTHUCCKHM KIMKAM B HBIHEI-
HUX  YCJAOBHAX  HOUOML3OBATL CYJ TaK, KIK 970 MM BBLICOJINO,
# YCTPAHNTD OHACHOCTE HOIOAL3OBANIA TPYIAUHMHCH KJIACCAMH CY-
ZelcKOrO  BOJLHOAYMETBA. TPyAsuMecst KIaccn, 1ao6opoTt, TPsMo
3AMHTEPECOBAILI B YKPOUJCNIH cBolB0Ab CYNCIICKOTO YOCKICHHA B
B pasolJIAUCHHH JUKCHAYTHOCTH GYPXyasnhix JIDKa3aTeanCTBOHIbIX
WHE HEBIX TIpOIeceyaanubIX Teopuin, Ha gannom npumepe, 3aMeTHM
MOMYTHO, MOMKHO JOIKO YOOMITLCH B TOM, YTO NPONCCCYAILILIe TEO-
PHK, KAK M BOOBHLE BCC TCOPHE, 1O MOPYT OCTARATICA W HC 0CTa-
JORCH BHE NOJHTHER, Bue Kaactonoil Gopelul. Yrogonuwll uponece,
KAK H YEOMOBUO-HPOHSCCYMIBIOC NPARG, BUPACTACT HI caMoil ryun
gaaceonoll GopuOnl, oprammecks cassan o el BB Beiowel cre-
MOeHl PESKO OTPRRKACT Bee acofenioeTit Kiacconny orioutenul rof
wig wiedt serapiveekoft snoxi, i ey, s yrogosndlt uponece ne
CTORT, HHKOUAN HO CTOSUH K HE MOTYT CTOSTh BHE NOJMNTHER. ITO
oAnAMALT HeHIGOKRIOCTH NOANHHCHING  Beero  cojgepxainm 1 Gopu
cynefuoft JIOHTCARHOUTH  ONPCHCACHINIM  KJACCONIM  BOJTHTHYCCKEM
oM W ocrpeMiennsM, Ot pellersis sToro npasuia ne csofonna
HH OANA CHOTOMA JOKARATCALCTR, RCOPA NDOUHTANHAS NyXoM R
norgxoft Kaaccosoft Gopubnl, JOPRKON  IANTHL HUTEPECOB IOCHOA-
CTBYIOILETO B JMAHHYIO JHCTOPHUECKYIO 30XY KJacca,

Mapke ¥ 3ureasc B «Hemenkoil uxconoriu» ¢ geneprnsisaoied
noaxorolt NOKasame cBR3L NpaBoBuX dopM ¢ dopMamnm cobCTBEH-
HOCTIN

«UacTHOE TIpaBo, — YHTAEM MiI B «FeMeuKofl ujeonoruuy, —
PasBHBAETCA NApalienbHo ¢ uacTHON COBCTBEHHOCTHIO H3 IpONEcca
DA3JIOKEHHS ECTOCTBOHHO pPa3BHBUIEiCH KOJICKTHBHOCTHS.

B pesyabtate npOHCXONRIIKX B O6IUECTBE 3KOHOMHUYECKHX H3ME-
HeRHH MEHAIOTCHA He TOJbKO (OpPMBI Npasa, HO CO3NANTCH H PasBH-
BAIOTCA LeJikie HOBble OTpachaud npasa. «[lepBoiif e TOpOX, XKOTO-
puiff B cpelHHe Beka BeJ OBWINPHYIO MOPCKYO Toprosmo, AManbdi,
BHpaGoTan ¥ MOPCKoe npaso» . PassuTHe TOProBJH ¥ POMBILLIEH-
HOCTH B MTamiy ¥ B ApYrHX CTpaHax NpPHBENC K xajbHeHweMy pas-
BHTHI) YacTHOR COGCTBEOHHOCTH, KOTOpOe NOBNEKJ0 3a coGOH peuen-
IMI0 ¥ «BO3BeleHue B aBropHTeTs (Mapkc ¥ DErennc) puM-
CKOro 4acTHOro npasa. Ha oCHOBe DPHMCKOTO NpaBa Das3BHJIOCH BCE
coppeMerHoe GypxyasHoe npaBo, ABHBINEECH NpAMBIM CJEICTBHEM
BO3HHKIHX NOTpebrOocTeNl OYpPHyasHH.

«Korna snocnenctBup, — mucanw Mapkc m Suressc B «Hemen-
KOR HZeoJOrHu», — GYPXYa3H TaK YCHJHJACh, YTO IOCYHApH CTaNH
SalMNaTh ©e HHTepecHi, 4ToOH € ee NOMOLIBIO COKPYWHTH (eo-
LAaNbHYIO 3HAThb, TOrJa TONMBLKO M HAa¥anoCh BO BceX CTpaHax — BO
Oparnws B XVI Beke — HACTORUIee DA3BWTHE INPaBa, COBEPLWIAIO-
Lieecs MOBCIOAY, 33 HCKJIAOYeHHEM AHTJMH, B4 OCHOBE DHMCKOrQ KO-

'!Mapkec 4 QHreasc, Cou, 1. IV, cTp. 53.
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mexca. Ho u B AHraHMM Ois gajbHERInero passHTHA 4acTHOro IpaBsa
(B 0COBEHHOCTH OTHOCAILErOCH K ABHXKHMOMY UMYLIECTBY) HPHILIOCK
OBPAaTHTBLCA K NMPUHUMNAM PHMCKOTO mpaBas i,

K sromy Mapxkc # Durensc po0aBuid 3aMmedanue, KJIACCHYECKH
onpenenyBllee Npupony npasa: «He Hamo 3abrBaTh, YTO MPAaBO TOY-
HO TaK JKe He HMEeT cBoef COOCTBEHHON MCTODHH, KaK H DeJHIHA».

3aBUCHMOCTL IPaBa W GOpM €ro pasBUTAS OT SKOHOMHUECKHX,
NPOHU3BOACTBEHHLIX OTHOLIEHHA IOKAa3hIBAGTCH BCel HMCTOpHEel veso-
BEUECTBA.

[IpaBo CaHKIMOHHPYET HOBEE BB NPHOGPETEHHA COGCTBEHHOCTH,
CAYXKHT ONOCPENCTBOBAHMIO HOBBIX XO3AHCTBEHHBIX OTHOIUEHHH, NpH-
NABaS MM BhIpaXeHHe OPHIHMECKHX OTHOLICHHH.

B «JlefnuurcrkoM cofope», pacKpuIBaA HECOCTOATEILHOCTL HAea-
nactayeckod rTpakroBgr IUrtmpuepom («Cesaroft Make») npasa,
Mapgc © Dureanc NMHUCANH, UTo «C Pa3BHTHEM I'paxXganckoro obiue-
CTB2, T. €. C DA3BHTHEM JIMYHBLIX HHTEDPeCcOB 1O CTENeHH KJECCOBLIX
UHTEPECOB, NPABOBLIE OTHOLIEHMA HSMEHHAMCH M HX BhIDAMKeHHe M-
BHJIH30BAJI0Ch. OHM CTANH PACCMATPHBATLCA YHE He KaKk HHIAUBH-
IyaJbHBIE OTHOIIEHHS, a KaK BceoOwuer»* IDTo nopaexno 3a
cof0f ua3MeHenHe cnocofa OxpaHbl, SAIIKTHL NPaB M, B HACTHOCTH,
HCYE3HOBEHME T4KOFO «BapBapCKOIc cnocofa OCyWecTBAeHHS Mpa-
Ba», KaK, HanpuMmep, NOeJHHOK.

Henonumanme TOro, ueM OOBICHAETCA TaKaf Meramopdosa, npH-
Beno Ilruprepa # nOXOOHBIX €My HMICAaNUCTOB K H3BPAUICHHOMY
IpeLCTaBAEHHIO O XapakTepe, OCOOEHHOCTAX M CONEPKAHHM TEX HJH
HHBIX MCTOpEuyeckuXx ¢GopMm mpaea. MneanmucTsl, me suas peficTay-
TeJIbHBIX OTHOIMEHHUH, Ha KOTOPBIX OCHOBHIBAIOTCH Da3jHuHble HOPMHE
npaBa, HECMOCOOHH MOHATH NEHCTBUTEJbHOE COSEpPMKAHHE CaMHX
oTHX ¢opM. OEM He NOHHMAIOT CBA3K MeXIY STuMu GopMaMmy,
MEXIY IODHIMYECKHMH OTHOLIGHHSMH ¥ «BELIECTBEHHLIMH CHJIA-
MH» — NPOM3BOJCTBEHHBIMY OTHOWIEHMIMK. Mexay TeM H3 mO3Ha-
HUS 3TOH CBA3H TOJBKO M BO3MOMKHO NO3HATH OCOOEHHOCTH pa3BH-
THSE UCTOPHYECKHX (OpPM npaBa BOOOIIEe B NPOLECCYaJbHOrC INpaBa
B YACTHOCTH,

«Hackosbko TecHO CBA3aHbl OPHIHYECKHE OTHOUWEHHH, — YHTAEM
ME B «JlefimuurckoM cofope», —C BOSHHKIIHM 3 pasieseHus
TPyJda DasBHTHEM 3THX BeUIECTBEHHLIX.CHV, MOKHO BHIeTh yXKe Ha
UpEMepe HCTOPHYeCKOTO DAa3BUTHA BJACTH CYLOB H H3 Xajgol ¢eo-
OaJ0B HAa Da3BHTHe mpasa (¢M., Hanpumep, Momrelnn, ykas. cod.,
XIV, XV Bex). Kax pas B OpOMEXYTOUHYIO STOXY MEXAY TOCHOX-
CTBOM ADHCTOKPaTHH H TOCNOLCTBOM GOypXKYyasmp, KOTJa CTaJjKHBa-
JICh MEXZY co00i0 HHTEepechl OOOHX KJIacCOB, KOFHA CTAJIM DACTH
TOpProBble OTHOWEHHS MeXILY eBPOHeHCKAMH HANHAMH H CaMB MeX-
NyHADONHbIE OTHOMEHUS CTalW NPUHUMATE HOTOMy 6ypxKyas-
HBbl M XapakTep, Hayayla YCHJIBATBCA BJAACTb CYJOB, a IIPH 1MOCHO-
crBe GypXKyasuu, KOTJa 3TO IIMPOKO DPasBUTOe pashesieHme TpPYAa

.

iMapkc 7 dureasc, Cou, 1. IV, cTp. 53—b4.
tTam xe crp. 325. .
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¢TAHOBHTCH COBEPLUCHHO HEOGXOAMMEIM, cylebuas BJIacTh LOCTHraer
cpoell BriciteH TOUKH. HT0 BOOOpPAXKAOT HPH STOM XOJONBI pasie-
NeHusl TPYAa, CYABH, a TeM Gonee mpogdeccopa mpasa, — B BhICIIEH
crenedn HezpasnuuHo» 1.

M3 Bcero CKasaHHOT'O BHIUE BHIHO, YTO IOPUIHYECKHe OTHOIICHUS
Mapyc HHKOIZa He CMELUHBAJ C «BEMIECTBEHHBIMH CHJIAMH», BO3HHK-
UMK M3 PasfeNieHds TPyHa, W C NPOWSBOACTBEHHEIMH OTHOILIE-
HASMH.

Ho He TONBKO MaTeépHasibHOe [IpaBO 3aBHCHT OT 5THX <«Belle-
CTBEHHBIX CHJ». OT HHX TaxXKe BaBHCHT M [POLECCYalbHOe IIPABO,
OpraHAuecKHW CBASAHHOE C NPAaBOM MATEPHATLHBIM.

B cratbe «[lefarbl 10 nNOBOAY 3aKOHA NPOTHB KPAKH JIDPOBY
Mapkc ¢ HCKJIOUMTEbHBIM OnecKOM ¥  yOHHCTBEHHBIM capkasMoM
[MOKA3aJ, KK 638pmyasﬁoe 3aKOHOLATEJIBCTBO CJIeNO H BEPHO CJOYXKHT
CBOEKODLICTUIO OypXYyasuu, KAK B HacCTHOM Cjydae Goph6H ¢ XHIe-
HPEM APOB OHO JIErKO XEPTBYET NPABOM YeJOBEKa B IOJb3Y NpaBa
MOJIOABIX HEPeBLEB, K8K <..JeDeBAHHble MIO0JH NOOEKIAT, a JUo-
A¥ NPUHOCATOH B KeprBy» ¥, K&K JaXe JPaKOHOBCKOE YroJOBHOE
‘cyponpowssoncTBo XVI BeKka OKas3piBAETCA UPESMEPHO TYMAaRHBIM IO
CpaBHEHHIO ¢ 3axoHonmaresscrBoM XIX Beka.

IToxasptBast BCIO NPE2PEHHYIO CYMIHOCTh GYDPXKYA3HONO YrOJOBHOIO
npasa, ONYCTOWMBUIErO NPOLECCYANBHYIO NEATeNbHOCTh CYHbH, BRI~
HYXKAEHHOT'O «..[IYPHTABHCKH (GOPMYMMpOBATH CBOEGKODHICTHE 3aKO-
Ra..» 3, Mapkc noxasan BMECTe C TeM ODraHMYeCKyIO CBSSh MpOILeC-
CYaNLHOTO M M&TEPHAJIBHONO IIPaBa, MOJUYEPKHYB, YTO MATepPHANBHOE
gpaao HMeeT ©BOM ReOOXQIMMBIE, NPHCYIIHE eMY NPOllecCyajbHbIe

OpMBI.

E...Kax IJ8 kHTalickoro npaBa HeoOXONuMa namka, Kak Heo6Xo
X¥Ma AJA COAEPHKAHMA JPaKOHOBCKOTO CPeAHEBEKOBOI'( YIOJOBHOIO
Npasa, B KawecTBe INpoueccyaibHof GOPMBI, NMBITKA, T2K XK€ Heol6Xo-
IEMO CBS3aHO C IVIACHHIM CBOOCOAHBIM ITIPOIECCOM IJIaCHOe IO CBOER

. IpHPOJZE, NPOAMKTOBAHHOE CBOGONOH, 4 He YACTHHIM HHTEPECOM —
comepxkanme. Ilponeoc B TMpaBO Tak XKe TeCHO CBSA3aHBl LPYr C JXpPy-
roM, KaK, Hanp., GopMEl pacTeHHMH MW XWBOTHBIX CBA34HLI C MACOM M
KPOBBIO XPBOTHBEIX. O A BH IyX JNOJKeH OAYIIEBJATH Mpolecc H
3aROHEI, KGO Ipomecc eCTb Tompko hopMa XMW3HHU 3aKOHa,
CAENOBATEJILHO NPOABIeHNE er0 BHYTPeHHeH JKHMSHH.

Mopcxue pasGofmuke TugoHra JIOMalOT MORMaHHBIM HOTH E DYKH,

- grO0H He NaTs mM OexaTb. UroOn! obecmewnth ceGd OF -MOpyOIIH-
'KOB, JIRHETar He TOJbKO MNepesioMal IpaBy PYKM W HOTH, HO ele

| OpOmSHWJI eMy cepile. B nene DpUMeHeHHs JaHATADOM HAIDENO IIPO-

. Oecca K HEKOTOPHIM KaTeropmsiM TIPeCTYILIEHWH ME! DEMIHTENHHO He

. BHOUM BMKakol sacayrel. Mi, Hao60poT, NOJIKHH BOSAATL JOJXK-

g0e TOH OTKDOBEHHOCTH ¥ NOCHCHOBATENBHOCTH, ¢ KOTODHIME HECBO- .
6OMEOMY CONEpMaHmO mpHAaHa RecBoGoumas dopma. Ecm B mame

, f‘Mé}ix’c B Dureasc, Couw, T. IV, crp. 326. o S
-t Mapxe &% dureanc, Cow, 7. I, o 2230 R 1 H
*Tau xe, cTp 257 AT O AR R O A B B



hpaBo Qaxifuecki BHOCHTCH 4aCTHEIM HHTEPEC, RoTopblit HC fiepe-
HOCHT CBeTAa TJIACHOCTH, TO CJeAyeT IpWIaTh €My TaKXe COOTBET- .

CTRYIOWIYIO TafHYIO NPOUELYpYy, YTOOH He Bo3OYXKAaTh H HE NH- i
raTh, 0 Kpafiigedl Mepe, HMKAKKX ONACHHIX ¥ CAMOYCHAMIAOWuX

Wnmosml. Mp! cumTaeM OGS3aHHOCTBIO BCeX PeHHCKMX rpaxiad u .
DpeHMyLIECTBEHHO DEAHCKHX IODHCTOB NOCBATHTH B HACTORILMH Mo-
MEHT CBO® T/4BHOE BHWMa¥¥e CONXEPXKAaHUIO NpaBd, YTOOH
y Hac B KOHIE KOHIOB He OCTAJach NycTas Macka. PopMa He MMeer
HUKAKOH IeHs!, eCli oHa He ecTh (opMa coNepxaHuss 1. .

TaxmM o6pasoM, MSYueHHe NPOLECCYyaNbHBIX NpaBosbix Gopm e
§36EKEO CBA3AHO C H3YUEHHEM MaTepwaiwsHoro npasa. MarepHads-
HOE NpaBo MpEONpENeNsieT XapakTep H OCOSEHHOCTH MPOLECCYalsh-
HOIO NpaBa. DT0 BePHO W B OTHOLIGHHH NOKA34TENbCTBCHHONG npa-
Ra. CHCTeMbl JOKA3ATENBCTB, a CNENOBATENBHO, H YuCHHR O 3nave.
HUE ¥ CBOHCTBAX MOKA3ATENBCTB, O METORAX MOJMBLIOBAHHA JloKasa
TENLCTBAMY, O METOZAX ¥ NPHHUHIAX OLEHKH LOKA3aTeNbCTB B KO-
HEYHOM CUeTe OUPENENsIOTCA NPHHIMIAME, USAAMH ¢ 3AAaNaMBl yro-
JIOBHON'O NIpaBa M YIOJOBHOR IOJUTHMKM. .

B yueHHH 0 J0KA43aTEJbCTBAX OCHOBHOE — 9TO NPHHIHMABY B MOTO«
HBl QOUEHKH NOKasaTeNBCTB, STO KDHTEPHHA, ¢ TOUKH 3PEHHA XOTo-
poro TPOHSBONUTCH OIEHKA JOKASATeNbCTB. TakuUM KpHTEpHeM
BCErZa B KOHEUYHOM CHeTe ABJAIOTCA TE KJACCOBhIe HHTepechl, Ha
3allHTe KOTODHIX CTOAT CyZ H cyZeSHuRA npouecc. Ho HM awTpolo-
JOTHYecKass IIKOJA, HW Kaxaa-amGo JApyrag mrona OypKyas3noro
-7IpaBa HE B COCTOSIHMM NOAHATHCA HAa NMONJHMHEO HAYUYHYIO BWICOTY
'B CBOMX TEOPETHUECKHX HCKAHHMAX, TAK KAK 9TO CBH33HO C OMACHO-
CTBIO pazoOlayenust KJIaCCOBOR MPUPOAE MOGOTo HHCTHTYTE Sypayas-
Horo npasa. Hanbosiee oTKpoBeRHA B OTHOWIEHAM CBOEIO XKJACCOBOIO
- COREPIKAHHA TeOPHst TaK HasmBaeMHIX G OPMAABHHX HOKA3a-
TelbcTB. Haubonee TIMATeNpRO 3aMacCKHpOBaHA KJACCOBas CYI-
ROCTh JOKA3aTeJbCTBEHHONO NPABAa B TEOPHME TAK HasHBaeMoil ¢ Bo-
Goxnolf cyneficko® oneHXM HNoXxasaTenabcTn. lipo
MEXYTOUHOE NONOXeHHe B XOKA3aTEeJLCTBEHHOM TIDaBe 3amHMMaeTr
anErAMAECKAs TeopHs J0XKasaTeNhCTBEHHON® NIpaBa, NPeACTaBAAIONLasn
COGOR IeNIYI0 CHCTEMY NpPaBHJ, YCT2HABJHBAIOMIHX OOLIEE METOLO-
JOTAYECKHEe HAYANAa H PAX KOBKPETHBIX YCIOBMA XONYCTHEMOCTH, OT-
- HOCHMOCTH, DpaclipegesieHHs B OLEHKH . A0Ka3aTeNbeTs.

B paspaGorky amrumficKoro NOKA3aTENBCTBERHON upasa, npex-
CTABJSIOMETO SHAYRTENbHLIE TPYAHOCTH B CHJIY IJIaBHHIM 06pasoM

CBO!l KasyHCTHYHOCTH, DSl BBUIAIOMIAXCS IOPHCTOB BHEC HEMAN0
HHTEPECHBIX H NEHHLIX TOJIOXKEHWH, AMEIOIAX SHAYATENLEHA Teope- -
THUECKUA # TPAKTHIECKHUA HATEpeC. |

Haunnas or Benrama («Rationale of iudicial Evidences, 1825 r.),
cyapu Becra («The principles of the law of evidences, 1849 r.) #
Cragena (<A digest of the law of evidenee», 1876 r.), ma npoTs-
xeama XIX # XX cToleTHE MOSBASeTCS pAN BHLAAIOUIAXCS pa6or,
MOCBAMIERHEIX STOMY BONPOCY, W3 KOTOPHX, XPOME VEA3aHEHX BH-

'Mapxc m durensc, Cow, 7 I, op. 258,
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e, Hawmbojtéc aBTOPHTETHHIMH cumraiorcst paborm Pitt, Taylot,
Archbold, Smith, Wills, Wigmore. XapakrepHoi#t ueproji Bcex 3THX
paGoT SABJAGTCA CTPEMJICHHE CHCTEMATH3MPOBATH HAKONMBUIMICST B
cynebnoifi 00aCTH ONBIT NOJL30BAHUS IOKA3ATENBCTBAMH W M3BJEUh
B3 Hero psJ NMPaKTHYECKHX yKasaHHM, o6neryaiommx paboTy CyIAbH,
C OILHOM <CTOPOHLI, H B MaKCHMAJBLHOK Crenesu ofecneynBalOLy X
npaBHJBHOE DelleHHe CyNeOHHIX Jen — ¢ APYrofi

Hapo npu3HaTh, YTO OO CHX MOP 3TH NOTBITKH He JaNH TOKHO-
ro pesysbrara. OObACHAETCA 3TO, KaK HAM KaXeTCH, IJIaBHBIM 06-
pPa3oM TEM, U0 Kaxjpoe cyiaelHoe Heno, KaxiAblll Gaxkr uam Kaxk-
poe ABJeHHE, € KOTOPHIM MNPHXOIHUTCH CTANKHBATBCA B YrOJIOBHOM
npouecce K&K ¢ J0KA3aTeNbCTBOM, W B3aHMOCBA3L STHX (aKTOB uJA
apiednl Mexnay cofoft oramyaTCs TaKMM C¢BoeoOGpasmem, Taxofl
HHAHBHIAYANLHOCTRIO, UTO Kakasg-NHOo XaaccHHKaums NPR3HAKOB,
OTIIMYAIONIHK OJHO JIOKA3ATENBCTRC OT JPYroro ¢ TOYKM SPeHHs HX
DOCTOBEDHOCTH WM LOKAIATENLCTBCHHOTO 3HAYEHHSA, NPeHCTABAHETCH
nourn wesosMoxuoft, Mexay TeM pAasBHTHE JOX&3aTe/BCTBEHHOIO
npana a0 B OYPRYAsHoft TEOPHH UMEHHO 110 3TOR NHHHM~IIO IYTH
oUpenencHrs NPHINAKOB JOCTOBCPHOCTH TOT'O MM HHOrO [o0Kasa-
TEJIBCTBA M NONKTOK CHCTEMATH3AIMMA JOKA3ATEJHCTB HA OCHOBE
STOI'0 NPHHILHNA,
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rn14BA 11
TEOPUS ®OPMAJIBHBIX JOKA3ATEJbCTB

§ 7. Obuwee noHsTHE

Tlop HamMeHOBAHHEM TeOPHH (OpPMAaNbHBIX XOKA3aTE]bCTB B HCTO-
PHIO YTQUOBHOIO CYJNONMPOHSBOACTBA BOMIIA TEOPHs, IO KOTOpOH
cuna CyMeOHBIX ZOKa3aTeJbCTB . 3apaHee onpenensyiack sakoHoM. [To
5TOH TEOpHY Kaxmoe MOKA3ATeJLCTBO HMENO sapaHee YCTaHOBJOH-
pmf 3aKOHOM Bec, 3Hauemwe. Cyx ®W CheJCTBHe B OUEHKE JOKa3a-
TeJHCTB NOMKHBLL OB MCXOIHMTh M3 npenndcasui 3akona. Hu cyx,
HE CJIeICTBHE He MMM IIpaBa OLIEHUBATL JOKA3aTeNbCTBA MO COO-
' LTBEHHOMY DasyMeHMIO; WX 3ajaua sak/aoyanach B TOM, 4TOOBI K
gaxgoMy GagTy, ¢ KOTODHIM OHM WMeJNH IeJo Kak ¢ NOKasaresb-
CTBOM, MEXaHWYeCKH IPHMEHHTb MEpKY, YCTAHOBJEHHYIO 3aKOHOM, .
¥ CHENaTh TOT BHBOM, KOTODHI UPEINHCHIBAJICT 3aKOHOM. DTa TEOPHS
paccMarpuBsaJa CBOHCTBA M XKaduecTsa NOKasaTeJbCTB KaK KakKHe-To
3aCTHIBLINE, HeHM3MEHSIOUIHECs CBOMCTBA W KayecTBa HHKOr'Za He H3-
MEHSIONIAXCS Belled wumM aBjenufi. [IoCTpoeHHAS B COOTBETCTBHH
C 3TOH Teopuedl cHCTEMa NOKa3aTeJbCTB Obljla MPOCTON NPAHARJCK-
HOCTbIO HHKBH3WIHMOEHOTO Ijpolecca, HedACTBOBABUIEr0 IpW IIOMO-
my Tpyboll, MeXaHWUeCKO® CHJIBl, He OCTaBJIABLUEHd MecTa AJA pas-
MBIIJIEEHS M aHaMM32 OOGCTOATENBCTB. D HMEKBUSHUHOHHOM IIPOILEC-
ce CYyIbs @ CJeJOBaTeNlb He H3YUasdH Ieja, He DacCyXiajw, He aHa-
ausupoBasy GakToB IO UX BHYTpPeHHeMy 3HaueHmro. CucrteMa ¢op-
MaJbHBIX JOKAa3aTeJILCTB TOYHO TakK Ke ocBofoxpana or sTofl o6s-
3aHHoCTd. EnHmCTBEeHHOR 0053aHHOCTBIO CYABHE WM CJeL0BaTeNs
NP rOCNONCTBe 3TOA TEeOpHHM GHLIO TIONCYHTATH IPONEHT NOCTOBEP-
HOCTH, WIPHMMCAHHLIH 3apaHee 3aKOHOM XKaXIOMy BHAY IoKasa-
TeJLCTB. ,

CucreMa (OpManbHEIX JOK23aTEJbCTB CMEHHJIA CHCTEMY L0Ka3a-
TeNBCTB OOBHEMTENHHOrO Tpomecca. B o6BuuMTENBHOM Hpomecce Bee
CYAONPOM3BOLCTEO CTPOMJOCh HA aKTHBHOCTH CTOPOH ® NpeXIe
pcero obBuHuTen. Bes o6BuEMTENs HeT W cyAbE. «Nemo judex sine
actores, — roBopHT ApeBHAA puMcKas GopMmyna, BhIpaxKas OCHOBHOH

IPUHLHN PEMCKOTO CYHeGHOTO TPOmecca, SBJSBIIErOoCs KJacCHYe-
ckOH Gopmoll 06BHHMTENBHOTO mpolieccal.

+

* JlocToliva BHUMAMHA LaNeKo He JNecTHas OMEFKA PWMCKOTO Tpasa Momse-
ROM, BHIIAIOMUMCS GYPKYaSHEIM DOMOBENIOM, B DPaGOTAX KOTODOTO OCHOBOTEOVIONK-
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Cucrema Z0Ka3aTe]bCTB B OOGBHHHTENLHOM IIpollecce Kpalime mpH-
MUTHBHA. [ JaBHYIO DOJib 37ecCh HIpajy, KPOMe CO3HAHHS OOBHHAE-
MOTO, CYHTABLICrOCH JIYYIUMM JOKa3aTeJbCTBOM M PEIIABILErO MCXOJ
neja, TAKMe «IOKA3ATENBCTBA®, KAaK IOGNMHOK, NPACATd HIA CYX
6OXHA (Opaau).

BMecre ¢ OOGBHHSEMBIM IpHCAralX ® €ro APY3hd HIM COCENHM
(conjuratores — CONPHCAXHUKY — B ApesHed ['epmannm, nocoGHu-
K¥ — B JpeBHEH POCCHH), KOTOpble CBOEH MNpPHCATON YIOCTOBEpSIH
YUCTOTY M NDABHILHOCTE MPHCATH OOGBUHSEMOTO,

Moenunok » cyx Goxumlt, 0fHAKC, CUMTAMHCH elle Oonee yOemH-
TeJBHEIMH LOKa3aTeIbCTBAMH. DTO GhLIo HEIIOCPeLCTBEHHO CBS3aHO
C KYJbTYDHbIM YPOBHEM Torjpailuzero oBUISCTBA, NpH KOTOPOM 3KC-
MI0ATATOPCKHE KJIacChl YMEJO MCIOJb30BANHW B CBOHX YIHETATENb-
CKXX IeJsIX HEBEXECTBO M PeNMIHO3HhIE NPegpacCydKH OTCTAaJLIX
HapOXHBIX Macc.

«JIBe CHJIB! NPOABJISIIN CBOG HCKJIOMHTENLHOE NeHCTBHE B WesoBe-
K& STOro MNEPHONA, ~— TOBOPHT 1O SToMy noBoxy mnpod. Cayyes-
CKEH, — PHBHNecKas CHJIA ¥ CHJIA CYyeBepHs, NO3TOMY, €CTECTBEHHO,
yTO YM N0, HECNOCOOHBIH K OTBJEUEHMIO, B 3THX JBYX HCTOYHHKAX

AcKaN cpencTs GopnbEI C TpecTyIeHumeM» L,

- Taxumu cpefcTBaMy ABISAMCH IMOSXWHOK Neper cyabel (cymeGHbIA
MOeXMBOK) M MCNEITAHHE OrHEM HIm Bomo# (cyx Goxumil), pesymb-
TaThl KOTOPHIX olnpenensnd cynpdy oOpumsemoro. Kro He nOTOHET
B BOIE, Y KO0 PYKA He CTOPKT B OCHE, KTO NOGENUT B TOENMH-
Ke, — TOT He BMHOBEH, TOT IIpaB.

Takas nNpEMHTHBHaS CHCTEMa <«NOKa3aTeJbCTB» M3BeCTHa Oblia
BCEM CpPeJHeBEKOBLIM eBpoyelickuM rocyrapcrsaM, Osa Owlna m3Be-
CTHA M JPeBHEPYCCKOMY cynebHOMY Ipomeccy.

IpeBuepycckuil CcynebHB Npomecc — THIHYHLIE OOBMHWTEIHHbIA
npouecc, rae obmuHA — CYJ — Wrpajia WiCTO NOCPETHHUECKYIO POJb
B pacnpe CTOpoH 2. Taxyio e poib Urpaid ¥ KHAXECKHA HaMeCTHHK,
BOJIOCTENIb, TWOCEJbCKHUE, THYH, CyIHble MYXH, UeJOBaJbHUKH.

B sToM cyZe IoOKasareibcTBaMH ObBlIW JWYHOE NpH3HaHAe OO0BH-
HAEMOI'0 MJIH, HAOGOPOT, 0TKa3 OT JOGPOBOJBHOIO NMpH3HaHHsS (OTKa3

HAKE M2DKCH3Ma HAXOMMJIX €XOPOUIHH MaTepHAN», KaK MHCAZ O MOMM3EHOBCKOH
pHMCKOH BCTOPHR Omredanc (oM. <«[lmcbMo K Mapkey or 26 mapra 1858 r.o,
Mapkc 8 Dureanc, Cou, 1. XXII, crp. 324).

«PEMAfH, — WHTAEM MH Y Monusena B «HlcTopuw PrMa», — OOHKHOBEHHO IIpe-
BOSHOCAT KaK Taxod ®apoX, KoTopufl OHJl OfapeH HeOHBAJhIME CHOCOOHOCTAMA
X IODHCODYNEHUMH, a ero NpPeBOCXOMHOMY 3aKOHOMATENLCTBY MHBATCHA, KaK Ka-
KOMY-TO' TAHHCTBEHEOMY J@pY, BHECNOCHAHHOMY CBHIE; STO JNeJdercs IO BCERR
BEDOSTHOCTE ZJNA TOTO, WIOGH He HPHIIOCH KPacHETh OT CTHAA 84 CBoe CO6-
CTEEHHOe 3aKOHONaTeNbCTBC. Ho mocTatowso yxasaTh Ha GecHipiMepHO ITaTKOE
H BEPASBHETOS YIOJORHOE SAKONONATENBCTBO PUMISTH, TTOOH YOOSETE B HE0G0--

CHOBAHHOCTH 9THX MHEHWN Jgaxe TeX, AJA KOro MOINIO OB HOKA3aTBHCS CAUIIKOM
' UPOCTHIM OCHOBHOE IPABHIO, UYTO Y SAOPOBOrO HAPOJA — 3aKOBOEATENLCTBO SHK0-
fosoe ylﬁoﬁbno;cia)—- Gonpmoes (T Mommsen Hcropia Puwa, M, Cous»xma,

T cT
nyqeagxnﬁ YaeSHUX DPYCCKOTO yronoprore nponecca, H. I-—-—Cyzm-
ycrpo-ﬁm*m, CIIB; 1895, ctp. 32
FOM- TN We, S *

#
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OT KPeCTHOrO IENOBAaHUS, OTKA3 OT SBKH B CYH), CBOX, MOCJyXH,
CCBLIKA «H3 BHHOBaTOoro» (ofeuiagre MOTYHHHTLCA TOMY, 4TO CKa-
¥eT BLICTABJCHHBI Cpuierenb), CyE Goxui 1w noje (NOeIUHOK) —
Hamboslee PACTIPOCTPAHEHHBIH BHE TOTXAINHHX NOKasaTeabCTB, COXpa-
HEBLIMiCA o camoro komma XVI Bexa. ‘

Aro 6blIM CyHeSHHE N0KA3aTeJBCTBA. B pO3bICKe, KOTOPBIA CJIO-
WUNCA B Ueayo cucreMy B XVI Beke, OnlIH MUble «I0Ka3aTCJibh-
CTBa»: MOBAJBLHBIA OBLICK H NbITKA L.

BrocaeACTBHY WMEHHO POSBLICKHOM Ipouecc Craj Ha Mecro cynel-
HOTO (O6BHHHTENLHOTO) Npolecca ¥ Npuodpes rocnoxcTBylomes 3Ha-
yerwe. B 9TO BpeMdA caMoe NOHATHE cCYAeGHOTO J0KasaTenneTBa
CTAHOBHTCS YCJOBHEIM, w60 TaM, Tle NPABOTA XIOKAILIBACTCI® KO-
XKell» WiIp «KpOBLIO® NPOTHBHMKA, TaM HeJb3d, pasyMmcercs, roso-
PHTH HH O KaKMX XOKa3aTesNbcTBaX B NPOUECCYANLHOM CMBICHE 370-
ro caona >

Po3bICKHON MPOLECe — 3T0 TEPBOHAUAMLHAA, Hepassuras dopma
caencreennoro npouecca. B XVII Beke (Hosoykasusie ¢TaThy O Ta-
THHEBIX ¥ pas6oRubix nenax 1669 r.) u ocoSenno B XVII Bexe
(meTpoBCcKOe 3aKOHONATENBCTBO) PASBHTHE DO3BICKHOIO Npouesca B
CleIcTBeHHBI npoumece 3aBepmmnoch. CaeACTBEHHBI, HJIM HHKBH-
3HUMOHHBIE, IPOUMECC CTaX CYWECTBeHHOR npoumeccyannsiol Gopmoi.
2TOT IPOUECC HHYEM He OTJHYANCH IO CYILICCTBY OT PO3BICKHOrO:
OH GBI TaK Ke GECCMBICIEHHO MXECTOK M HEJCN, XOTH H NPUKPLIBAJ
CBOIO KECTOKOCTD M OecCMBICHEHHOCTH MEJIOH CHCTEMON NpaBHI Cy-
LOIIPOH3BONCTBA, AKOOL NPU3BAHHBIX OCY3JaTh ITPOU3BOJI TAK HA3hI-
BaeMBIX cyled.

VHKBHSHIMOHHBIE TIpONecC IeépecalMa B POCCHIO BMECTe ¢ ApPYru-
My 3aMmopckumu Hosmectsamu Ilerp I, nomssmuii ymo6crBa sToro
npouecca B JejJe YTBEePXKIAECHHS WapCKOr0 eXHHOBMACTHSA.

Ilo ymaunomy Buipaxkenuio CracoBHYa, HHKBH3HIMOHHBIN IIpOlEcC
B 3anaxuo®t EBpone sBumics OJHAM M3 TeX GOEBBIX CHAPSOOB, O~
CPEACTBOM KOTOPHIX 3anafiHeIf MOHApXW3M nobopon deozalbHYIO
anapxuio 3. DTo 3aMeuaHUe B M3BECTHOM CMEICJE BIIOJIHE NIDHMEHHMO
H K 1neTpoBckod Poccum, rze B 3Ty SnoXy muwia xecToxas 6Gopn6a
MeXIy NPHHUMIIAMH TEeTPOBCKOIO <«DeryJIIpHOr0 TIOCYXapcTBa» H
GosipcKOH CTapuHOH, 3ammmaBmell CBOIO CaMOCTOATENbHOCTD.

- VIHKBUSMIMOHHBIA NIpONECC CHIPal KPYNHeAWyio poss B 6opnbe
abcomorusMa npotus deoxamusma. IlenTpanmsoBaHHas rocymap-

+ «[lopaympuntit OGbick, — NMEmET IO STOMY BOWPoCY CHacOBHY, — e0Thb CBUIe-
TEJIBCTBO neso oOmuHK, MEpa.. OHO ABAAETCA B B ABIJMA HON RAIBIHAEM
jurata. K3 Hero B 5Toil CTPae W BHPOCIO 3HAMEHWTOE YUPENKIEHHE NPHCHK-
HBX. Mexny GONbIMAM ANM OGBHHETENbHEIM JXKIODHW H HAINMM HOBANBLANM OGHC-
KOM eCThb TODASHTENBHBIE UEPTH CXONCTBA, KOTODHE 3aCTYXKHBAMM GW CAMOro
TIDATeNHHOND W3YyueHHS K pasbopay (Cmacosmuy, O Teopam CyHe6HO-yronos-
HEIX Jpokasaredects, CIIB, 1861, ctp. 22). '

®* B 10 mpeMs Xaxe B IpDaKIAHCKAX JefaX HCTUM H OTBETYHKH CCHIIATHCD
NPAMO HA «HOXY» IDOTHBHHKA, IDOCHIAH <«KDOBBIO IHITaTby NDOTHBHHKA (CM.
Cnacosny, O Teopun cyReSHo-yTONOBHNX Hokasarteancers, CIIB, 1861, crp. 25).
cr;,C;é CnacoBuy, O Teopur CyReOHO-YIOQAQBHHMX XOKasaTesseTs, CIIB, 1861,
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CcTBENHAsT BJACTD, JIOMABUIask CBOEBOJLCTBO (DEONANOB M CTPEMHB-
masgcs DOJHOCTLIO NMOAMHHHTE HX CBOEMY BJMSHMIO, YMENO HCIIOJb-
zopajia GopMBI MHKBMSHIHOHEOTO IpOLecca LN JHKBHZAUHH 060Co-
GirenHocTH (PeosaiibHOM YOCTHIAY ¥ NPeBpallenist ee B OJIHO H3 OpY-
Ui cBOCH IOJIHTHKH.

AGcoJoTHCTCKAs MOHAPXHA He MOIJIa JONYCTHTb GECKOHTPOJBHON
LeATeNLHOCTH MCCTHBIX CYNOB, HE3aBUOMMBIX OT KOPOJIEBCKOH BJa-
e, Ouna He MorJia JONYCTHTL W IPOUECCYaNbHOW CaMOCTOATEJb-
HOCTH 3THX CY/0B, PYKOBOACTBOBABUIMXCH COOCTBEHHBIM YCMOTPEHHEM
H COGCTBCHHON «COBECTLIO» Ha IIPHKA3aMH CBOMX IOCHOX -— (heoaa-
J0B. AGCOMOTHCTCKAN MOHapxus o0DBABMHUIA I0X0J NPOTHB <IPOH3-
posiay Qeonanbunx cyzeH, npoTHs ¢eoganbHOR IOCTHUHM, XOOGH-
BASICH LLCITPANN3aiy cyneluoro nena, NMOXKOHTPOJBHOCTH cyneil-
¢Kolt RestrenbiocTd, Oreiona — 3uepPruugoe BOSNCHCTRHE Ha CYHeH
Mpd HOMOULH BCCBO3MOMXHBIX HUCTPYKIHA H npasui, o6JeYeHHHIX B
GopMy  3aKoua, NPCAHARHAYCHIBIX JUIT TAKOTO PCryJaupoBaumst xes-
TOJALIKICTH Cyia H cylell, Xoropoe He OCTABJIANO Obl MecTa MX JIHY-
HOMY  YEMOTPeHHK L,

FIUKBH3SHIEOMIBIT NPOBECC FRUICH BOCLMA  YIOOHLIM CpPeXCTBOM
JJIst HOCTHMHOENHS 31HX neseil. MuKBHAHUmONNLIE npoiece Noponwa u
CHCTEMY TAK HA3BIBACMBIX QOPMAVILHBIX JOKASATCALCTB. ITAa CHCTE-
Ma npeacrapisina cofolt  pAn  3apaHee YCTaHOBJICHHBIX 3aKOHOZA-
TENLHON BJAAGTHI NPABHJ, 00A3aTENLHBIX AJS OPraHoB Cyla H CJaen-
CTBHSI IIPH PACCHETIOBAHHM H DPACCMOTPEHMH YTLOJOBHBIX Ied.

HauGoace pasBUTOrO COCTOANMA TeOpHs (OpMANbHBIX JKOKa3a-
redibeTB pocrurga B XVI—XVII sekax, moauuHus CBOEMY BJIHAHHIO
BCC YTOJOBHO-NPOHECCYANbHBIE KOJEKCH eBPONEHCKHX CTPaH B yaep-
®uBas 3a co6oft 370 BJIMSHHe, KaK MB!I yxKe CKasajd, IOYTH XO NO-
Joeuuel XIX Bexa.

D1a TEOpHA B CBOEM Da3BUTOM BHIE UCXONUT M3 NPENNOJIONKECHUS
0 BO3MOXHOCTH YCTAHOBHTH OGBEKTHBHBIE NpPH3HAKH, OOBEKTUBHLIE
NoKa3aTeNH JHAJA OUeHKH JOKAa3aTeNnbCTB, 3apaHee NPELONPEHEssio-
I¥e PasJIMUHYIO LEHHOCTh KAXKAOMO XOKa3arelbCTBa.

§ 8. ToNOMHTENBHAS W OTPHUATEJbHA TCOPHH (OPMAABHBIX
AOKa3aTeJbCTB

Teopusi GOpMaJbHBIX JOKa3aTeJbCTB pacnagajacb Ha TOJIOXKH-
TeSBHYIO TEOPHIO ¥ oTpuuartespHyo. [lonoxurenpHas TeOpHs Tpe-
60Bajia BLIHECEHHS CYZOM OOBHHMTEJNBHOTO NPUIroBOPA IDH HAJHIUH
VCTAaHOBJEHHBIX B 3aKOHE JOKa3aTesibCTB, He JOMNyCKas B 3THX CJY-

1 Murrepmaiiep B cnoeft paGore «Die Lehre vom Beweise im deutschen
Strafprozesse» (Darmstadt, 1837} se 0e3 H3BeCTHOMO OCHOBAHAN YTBEPHKHAET,
YTO DPY TOCHOACTBE B OOCUIECTBEHHOM <CTPOE HEMOKDATHYECKHX TPHHUHIOB
geficTByer OOGBHHHTeNBEW® NpOUeCC H  UTO, HaOSOPOT, MHKBHIHIWOHHLUA
npotiece CBORCTBeHEN MOHADXHYeckof ¢oOpve IIPaBIEBHA, YCTaHABIUBAIONIEH
B HATEpecax «ofuwefl» OesomacHOCTH ¥ <«ofulero» MNOpRAKA IpeclelloBaBue

npectynenuft ex officio m B CTPOrOoM COOTBETCTBMA C YCTAHOBJIEHHBIMH B 3a-
Kone npasuiamd {cTp. 30).

89



yafX ONPaBRAHMA OCBHHNEMOro. 3Ta TCOPHA TPOCTOACTBOBAJIA 110
kopa XVII Beka. Orpuuarenpumas Teopwst GopMaibibiX JioKasa.
TeJLCTB, HAa0G0pOT, HE MONYCKaja OOBHMICHHS UPH OTCYTCTBIM Ie-
06XOANMBIX HZOKA3aTeNILCTB, TAKXKe 3apalce yCTaHORJACHILIX B 3a-
goe. OTpuiaTeNbHas TEOPHA, B OTJIHUHC  OT  HOJUKHTCILION,
B 3HAYMTEINLHON CTOMeHH CMArvand YpOICTBO TCOPHH GopManLInIx
NOKA3aTeqbeTB, OTpaxkas cofoff BAMAHHE TyMaHusMa it nporecty
INKOJILl eCTeCTBEHHOTO IIpaBa M SHUHKJIONCAHCTOB NPOTHR TOra-
Hero cyzelickoro npoussoJal.

CorJiacHO TOMOXRHTENLHON TeopHH (POPMAJLEBIX  AOKADATCALCTE,
cynns oBsi3an GBI UPH3NABATE TOT WJH APYPoil (ar? AOCTOBCPILIM,
eCaM HasHo OblH  NPH3HAKH, YKasallnie B 3aKone, Xors 6y
CYIL® H lie CJAOXKHIOCH 110 JAHHOMY [IOROAY COOTRETCTHYIONETD
JHUHOTO YOeKICHHA,

B cuny 3TOr0 3aK0H YOTAHABJAMBAN UC TOMLKO BB PU3IHUHEX
NOKA3ATELCTR, HO H 3apanee QNPCACIHI, KIKOe 3UANCHEG MMOOT TO
AW APYroe JAOKA3ATOILCTRY, UPH KAKHK YCROBHSIX WA HPHIAKAX
TO HJM HHOG oOCTOATENLOTBO JOJMKHO OBITh npstisrro cyianedt o gax
HMeHHo Xoskuo Obith cyaneft oueneno,

Hcxons u3 TOrD UPHRNMNG, Teopwst BOPMANLILIX JORKAITEALCTE
JeNuna  HOKA3ATONRCTBA HA COBODUIOHHLIC H HECOBODIMCHUNIS, NOJ-
rete (plena probatio), mence nomumte (minus plena probatio), Go-
Jee ueM HA NOJOBMHY ToJuble (semi plena major), Mence uem Ha
MOJOBHHY NoJHBIe (semi plena minor), npuueMm, coriaacuo 3Tofl Teo-
PHM, HECKOJNBXO HEMOJHHYX XOKA33TCHALCTS MOTUH COCTABUTB OJHO
N0JHOE HOKA3ATENLCTBO.

Dnn (Hélie) npuBofHT CNEAYIOMYIO KNACCHMHKANMIO FTHX NOKAa3a-
TEJIbCTR: IIONHBIE H HeNOJHBe (noaynanyee, semi-pleinexs), ouesuansie
(rnanifestes), 3waumTessHele (considérables) u  HecoBepuweHHble
(imparfaites), ybenurenprble (concluantes) 1 BLIPASHTENBHLIE HIH 10~
kasaresmHele (demonstratives), gmeificruresbunie (réelles) u npe-
symnuuu (présomptions), nonoxkurenbuvle (affirmatives) w orpuna-
TenbHele (négatives).

ITosHble, COBEpILEHRbBE HJH OY2BHIHbBIE N 0KA3aTEJLCTBA — 3T0 TE,
KOTOpblE CUHTAMICh HOCTATOYHBIME, YTOOBl yOenuTh Cyablo. TakoBH
Oblie COGCTBEHHOE Npu3HaBde OOBUHAEMOrO, NHCBMERHBle JOKa3a-
Te/bCTBA, NPH3HAHHBIE TeM, NIPOTHB KOr'0 OHH HampaBsieHbl, CBHHE-
TELCTBO LBYX NOCTOBEPHHIX CBHACTeNeH, NpUUEeM MNPW Pa3HOrNacHH
OPEeNNOYTeHNe OTHABANOCh NOKA3ZHWIO MYMXUMHBI Hepe TNoKa3auHeM
)Kenuxznnb:, BHATHOTO Tepel He3HaTHLIM, IAYXOBHOIO Iepel CBer-
CKIM 2,

*Cu. Qofnmuxuii, Kypc yromosmoro -cymonmpomesozctea, CITB, 1899,
T. II, c1p. 209,

* Cu. Hélie, Traité de Pinstruction criminelle, 1845, v. I, p. 167; Cnaco-
B4, O TeopHE Cyne6HO-YTOJAOBHHX mOKasarenscre, CITB, 1861, crp. 57; Dy-
xoBCxOH, Pycckuii yronopswA mponece, M., 1910, crp. 200; Konw, 32 mo-
caenurse roau, CITB, 1896, ctp. 264; P o&Auuu kB g, VIPC YTOROBHOTO CYAQ-
OpOE3BOACTRA, 1899, T. II, crp. 208 7 ¢k .

40



«HamauHoCTh  COBEPIUEHHBIX A 0Ka3aTenscTs, — rosopur Crnaco-
BHY, — PABHAETCT XOCTOBEPHOCTH BUHBI, NANHUHOCTL HECOBEpPIIEH-
HBIX HABJICKACT TOJBKO IT0J03PeHMe HA MOJCYHMMOTO» 1.

HecosepureiniME T€0pHa (GOPMATBLHBIX 10KA3aTENBCTB CUHTANA T
ZOKa3aTCALCTBA, KOTOPLIC XOTA H 3aCyXWBaly HEKOTOPOro KoBe-
pus, HO 11¢ OBIAH NOCTATOYHO CHVIBNLL, YTOOLl NOCHYXKHWTH K OBGBU-
HCHHIO TIOACYNHMOro. HecoBeplnennoe 10Ka3aTeALCTBO NAaBaNTO OCHO-
BanHe INOABCPIHYTH [OACYAHMOIO TLITKC, ONO JaBang OCHOBAHME
AJST TOJLO3PeHHA,

ITo Cpony 3akonos 1857 r.2 copepiiennpiM JOKA3aTesLCTBOM HB-
NSJIOCh, HANPHMED, NOKa3aHHe CBHETEJNs], Ha KOTOPOro CCHLIAIOTCS
W HCTCIL M OTBCTYMK. Dea ofiuedl CCHITK® COBEPUIEHNBIM NOKA3ATENb-
CTBOM CUHTAJHCh COTVIACOBAHHLIE TIOKA3AHMA NBYX CBHIeTENCH.

[To Croay 3aKOHOB COBEPIICHHLIMH JOKA3ATEJHCTBAMH BHHOBHO-
CTH CHHTAMMCH JOKA3aTCABCTBA, HCKJIIOMIAIOIMIHE <...BCAKVIO BO3MOXK-
HOCTH K HOKAINMIO HeBMIMHOCTH NoacynuMoroy (cr. 305), npudem
CHJIA 3TOrO POAA ZOKA3ATENLCTB HPH3NABANACL CTOML GOnBmIOf, uTo
ORHOTO COBCPIEHHONO JOKAZATEILOTEA OLUIO «LOCTATOUHO AJS TIDH-
BHAHHSA OCYXAoHMA uecomuurensiev» {ct. 306). HaoGopor, Heco-
BOPIMOHHBIE  JIOKASATONNCTRA ~ 3TO TG, KOTOPHIE «..He HOKJII0YAIOT
BOAMOKIOCTH X NOKASAMNIO HERRUNOCTH nonpcyaumoros (cr. 307).

B wucne comepmennnix noxasareascTs B CBoC MBI BCTpCYaeM:
a) cofcTBeHHOe NpH3HAHME WONCYAWMOro, npuanaBaemoe CsogoM
30 <. JIYHIIEE CBHAETONLCTBO BCEro cBetay (1. 316); 6) nmcnrMenHsle
noxazareanbeTBa (o1, 324); B) muunbi oCMOTD, «.YUHHEHHBIT HA Me-
CTEe NMPECTYNJACHHA H YNOCTOBEPSIOMHH B HCHCTBHTENHHOM OHOTO CO-
Guithn...» (cT. 327); r) CBULETENBCTBO CBEXVIIUX JIojell, nox KOTO-
PLIMM, BOpDOYEM, 3aKOH pa3yMeeT OJBHX JUIIL «MEIHWIHHCKUX 4H-
HOBHMKOB» (cT. 328); n) CBUIETENBCTBO NOCTOPOHHHX JIONEH, T. e
nokaszanus csuperencd (cr. 329). K HecoBeplUeHHBIM N10K43aTEJILCT-
BaM OTHOCATCA: a) oroBop noacyZuMeiM (c1. 336); 6) moBajbHBIH
oGBICK, T. €. TIOTOJIOBHEI Onpoc coceneil 0 JNUUHOCTH M TOBENeHUH
ob6sunsieMoro (cT. 339); B) YJIMKM, «..MTW NPHU3HAKY B COBePIICHUM
npectymenud...» {CT. 341); r) ounctwrensmad npucsara (cT. 344).

[IpusHanne BHE CYIA CYUTANOCH HeXeHCTBUTRNbHBIM. Byayus nox-
TBEPXKIEHHBIM IBYMS CBHEETEJSAMH, OHO CHUHTAJOCh TOJOBHHHEIM
noxaszatesbersoM. OroBOp ONHHM TIONCYIMMBIM JADYTHX CuUHTamcs
HeCOBEpIIEHHbIM M0Ka3aTeNbCTBOM. ¥ JIMKH, W/ KOCBEHHBle JOKa3a-
TeNbCTBA, CUMTANIMCE TOXKE HeCOBepPIIeHHBIMH, HO HX CHJIZ2 YBEJIHYH-
BaNach, €CJIH HOACYIHMMbIH HE MOT HMJIX He yMel uX onpoBepruyTs. Coe:
IMHEHHEe MHOTHX VJMK ysejuuuBaso ux cuay. Cuia CBUIETeNbCKHX
MOKa3aHH{l CTABWIACH B 3aBHCHMOCTB OT ABYX OOCTOSTEJNBCTB: 2) HO-
CTOMH JI CBHAETeNb NOoBepUd M O) ABNACTCA JH TIOKA3aHWE MPHCHK-

1 ComacoBHY, O TeopEE cyaeGHO-YroJosmHX JHokasaTenects, CIIB, 1861,
crp. 30. _

* OnyuM M3 3KOHOJATENBHHX BAMHTHHKOB TOCHOJACTBA B YIOJOBHOM mIponecce
TEOPHR (PODMaJbHHX HOKa3aTENbCTB  SBJAMIOTCA pocchiickde AopedopMeHHLIe
«33KOHH O CYJONPOH3BORCTBE N0 felaM O NpeCTymsieHHsx ¥ Hpocrymxaxs (Cox
saxonop Pogcafickol mmepru, 1857, 1. XV, x#. H).
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HEIM (T. e. JAHEbIM O] IpuCHAroil). KpoMe Toro, L0JKHO ObUO OHITH
10 XpalHell Mepe IBa CBHIETEJ.

Pycckas nopedopMeHHass TeOpHs yTOJIOBHOI'O mpouecca 3TH J0Ka-
34TENIbCTBA KiacCHpUuupoBana Mo NPHSHAKY HMX BOCHPHATHH, OTHOCA
ONHY M3 HUX (JMYHBIE OCMOTP, OCMOTP NOCPEACTBOM CBEAYIIMX JHIK)
K MCTOUHMKAM HEMOCPeICTBEHHOTO YOCHKIAEHMS CYIbY, IPYyruac — K
HCTOYHMKAM IocpelcTBenHoro yoexaeunus (co6CTBenHOE NpH3HA-
HHe, TIOKas3aHus <BHAEeTeNeH, ITHChMEHIIble JIOKAa3arTeabCeTBa  HJH
akThl) 1.

Opnako 3Ta KJaccHbMKAIUSA JHINEHA BCAKOrO IPOLECCYadbHOro
3HAYEHUS, TAK KAK LEHHOCThL OTXECJALHBIX NOKa3aTCJhCTB 3ITA TCODHS
CTABUT B 3aBHCHUMOCTb HCKJIOWHTENBHO OT TCX YCJOBHH, XOTOpLIC
zaparee ObIH ONpeICJIeHLl 3AKOHOM JUJIS KaXIOro M3 3ITHX NoKasd-
TeNBLCTR.

B cucreme GopMaNbHBIX JOKa3aTILCTB UEHTPAJBHOE MECTO 3aIH-
Majlo COS3HAHHE OOCGBHHAEMOT O, BLIKOJAUMBABUICOSS B TO
BpEeMsl IIPH TOMOLIM UDLITKH, SBJNABLICHCH YIHMBEPCAILIBLIM CHOCOOOM
BeIeHHs NPeXBAPHTEABLHONO caexctamst. CaMas NMLITKA HOCHIA XADAK~
TepHOE Ha3BaHKE NOXTOTOBUTENBHOR NBITKM (question préparatoire).
Ho, xpoMe JMUHOrO CO3HAHUA OGBHMHAEMOro, B YUCHE INOKA3ATCIALCTH
S5TOH 3MOXH MB HAXOXMM CBHACTENLCKHE NOKABAHMS, OMIYIO ¢TiaB-
Ky, TPHCATY, MHCbMEHHbIe XOKYMEHTBI, B JPEBHEM DYCCKOM NPaBe,
KPOME TOro, NOBANBHEIT OObICK (CBHACTEIRCTBO OOBIHHLI — NOBHI-
HOCTb, BO3JOXKEHHASI I'OCYZApPCTBOM Ha OCLIMHY, BLIAABATL JHXUX
mojei). HeBesniwrepecHo  NPOCJACAHTL, XoTs OLl B KPATKUX
yeprax, nyTb PasBHTHH JAPEBHCIO PYCCKOro AOKA3ATCABCTBCIHOTO
npasa *. -

Yxe «Pyccxkas Ilpasnar (XI Bek) pasrpaHHUMBACT J0Ka3aTeab-
CTBA II0 CTENeHH UX 3HAYEHHS, CTABA 3TO NOCHeNHEee B NpPAMYIO 3i-
BHCHMOCTDL OT VCJIOBHH, 3apaHee YCTAHOBJEHHEIX B 3aKoHe,

B wmesom psne crareit «Pycckoit IlpasBabi», OTHOCAIHXCA He
TOJIBKO K TPaxKJaHCKOMY INpOUeCCYanbHOMY INpaBy, HO ¥ K YIoJOB-
HO-NPOLECCYANBHOMY TIPABY, $IBHO OTPAXKAIOTCH NPHHUBIBI CHCTEMBEI
dopmaneHEIX noKasaTenscTB. Tak, «Pycckas Ilpasma» cumraer ra-
TeM (BOpPOM) BCAKOro, ¥ XKoro Oyaer oOHapyXeHo yKpanxesHoe (mo-
JHYHOE) # KTO He IOKameT, YyTo YKpaZeHHYO Belb OH npHobpea
noOpOCOBECTHO, B HEe YKamKeT TOTO, y KOr0 HMEeHHO 3TY BEIIb OH
nprobpest. Cratea 35 «Pycckoél Ilpasne» (Tpoumkuil cnucox) roso-
puT 06 3TOM Tak: «AXe KTO [O3HAETb CBO€, 4TO OYHETh NOTryouJ
it OYKpaJeHO Oy Hero 4YTo ¥ MM KOHb, HJH INOPT, MM CKOTHHA,

1 Cm. . Bapmes, OCHOBaHHT YrOJIOBHODO CYXOIPOM3BOICTBA C NpUMEHE-
HHEM X DOCCHHCKOMY YTOJNOBHOMY cCynoupousronctBy, CIIB, 1841.

2 TIOCOIIKOB, ONAH H3 3aMEYaTeNbHBIX JIIOLeH CBOel SIOXH, YHEUBHTONLHO TIJy-
60KO B TOEKO NOIMETHBINHN H BCKPHIBIIEN COLKANbLHHE H3BW NOMELINYbe-Kpe-
DOCTHOrO CTpPOst B PoccmM, Gecliomankno # 6ecCrpalliHo pa3ofiauanurkll NOpPOKM
H NPeCTYMJMeHHs NPaBAWHX KJHK, NUCAJ] O {IOBAJLHOM OOHCKE KaK O NpOKAfATHE,
B KOTODOM <«CaM CaTaHa CHIMT, a GOXHS UpaBIW ®E cJlela HeT: BCeX CBHIe-
Te/leH NHOIYT 3304HO, a H OONN M JbAYKHW, He BUIA TeX Jiomel, Ha XOHX KTO
MOCMANBCd ¥ HA CJOBAaX He CJHIIA, Ja DYKH K OBHCKaM mpmEkaazwsanT» {[1o-
- cowxos, Kuara o cxysocrs ¥ Gorarcree, Couskrus, 1937, cTp. 145).
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TO HE PUM H: CC MO€, HO IIOIH ua CBOI, KIE €CTh B35, CBENUTeCH,
k1o GyieTh BHHOBAT, Ha TOrO Tatba CHHUIETh, TOTJA OH CBOE
BO3METL, a4 UTo Worubno OoymeTb C HUMB, TO Ke eMy HAYHeTH
IIIATHTH® 1.

3paunr, AeJN0 peiaeT cBo N Ecnu 3anonospeHHB cymeeT moxa-
3aTh, Y KOro B3fita yKpajeHHas Bellb, OH ONPABIAH, He <«CBeIHTe-
cA» — Ol JOMKeH OblTh OCYKIEH HE3aBHCHMO OT BCeX OCTAJBHBIX
o6CTOATENILCTE Jledia.

Ananoruuuble IpaBHaa cojepxareg M B cT. cT. 36 4 38 «Pye-
ckolt TIpasani» ®, rae TpeOyeTcss HTTH «I10 TPETLErO CBONA®, <«IO
KOHCUHOTO CBOJIA». 3/1eCh POJIb CYNbLH NMacCHBHA, OTPAaHMUEna: BOJA
ero CBSI3AHA, COBOCTL MONABJAeHA OO0BEKTHBHLIMH TIPH3HAKAMA.

Ananoruunoe snauwcnde uMeas mo «Pycckod Ilpasnes # Takne
NOKAZATCULCTRA, KaK KHCNBITaHHe xese3oM. EcuaH, Hampumep, oBsu-
HASMBHT PR HCHWTANHE PACKAJICHIBIM  JKEJIE30M  <«He OXIKEeTCHy,
BHATHE, O e BHIOBCN®,

«Pycexast TIpanjgas 3mana Takxe COBEpeHHB (NMOJHBIE) H HECO-
pepnicunbie (HCNOJNLIE) NOKA3ATCARCTBA.

Cofierneintoe  HPHANANKE, CBUACTONH, IPHUCSTA, MONHYHOE — 3TO
COBEPNICHIILIC  NIOKABATENBLCTRA, JUIONCKAs MOJBa, OUHCTHTENLHAs
UPHCATA, NMOCHYXU-OUHCTHHKE, OTYACTH XKENeso ¥ BOJA — HECOBEp-
LEHIBIC WIH HCDWTATCALIBIE CPeiCTRa 8.

BesycnoBsuoe apayernue ¥MMeJo, HaNpHMep, TaKOoe IOKa3aTeJbCTBO,
kak npucsara (pora). TlpuHeceHne NpHCAMM MIW OTKA3 OT TPHCHTH
gMeNH JISt ReNid pewamolnee 3HaueHwe. Taxkoe JKe 3HAYEHHE WMEJNH
B «CyAB 80xbU» (HCNBITARME BOJOHW M JKENe30M) # IOCJAYIIECTBO.
C npyrofl CTOpOHH,, HEKOTOPHlE MNOKAa3aTENBCTBA MCKIOYANUCH H3
npouecca no QopManpHO-KAZCCOBHIM OCHOBAHHSIM, HAMPUMEDP, HCKJIO-
yasMch U3 caunerenefl xosonsl («..6yeTe JM NOCHYX XOJONI, TO
XOJIOMY HA NPABAY He BBIAASUTH...» ©), | ;

1 «[Tpasna Pycckass, I, usa, Axazemswm Hayk CCCP, M.—JL, 1940, crp. 107.

= CM. TaM Ke,

3 MIpod. Baanmrvupckuii-ByNanos NogcHAET, 49TO OCBHIETEJILCTBOBAHKE Pe3yJb-
TATOB OMOTOB, OUEBHMIHO, NPOMCXONHNO CHYCTA KEKOTOPOE BPEeMA NOCAE WCIH-
TARWA H YTO HCTUMWTAaHHHA HPH3HABAJCH BUHOBHHM B TOM CJyuae, ecJd DAaHHW M
CTPafauHs COXPAHAJHCh B TeyeHHe IJMTeNbHOTO ppeMenH (cM. «O6sz0p pPyCCKOro
npasa», cTp. 626).

4 Cw. Bexses, Ouepky mpasa y npouecca B smoxy <«Pycckoft Ilpasan», C6.
npaposencuus M ob6m. 3xanui, CIIB, 1895, t. V, erp. 8—98. Awanusnpya co-
oTeeTcTRyomnMe crathl «Pycckofi [lpappu», Benses xsanmwpuuapyeTr BX Kax
dbopManu3M K MATEPUANMSM TpaBa, MMeR B BMAY TO OOCTOATENBCTBO, YTO <«Pyc-
ckast TipaBfa» B KauecTBe MOKA3aTEJHCTE IIOVL3YETCHA IO TPEAMYUIECTBY BREMI-
HHMH, BHXHMBME QakraMi («KpOBaB MY:K», «pOCEHeHa 2eMJIf», «IHAMEHEE» H IID.)
Contra cM. Jiosepuya, McToysuks mpasa ® cyx B apepHed Poccun, 1869,
rme (ra. 111, crp. 191) nenaencs nommTKAa NOKA3aTh, 9ro «Ham (T. €. <Pycckoi
[Mpapawms». — A. B.) cnoco6 HOKa3uiBaHbsA HE 3HAeT 3apaHee IOCTABJEHHHIX ITpa-
BUJIL HNM, BepHee, 3naeT Hemporde mpasuya. Cympe B SHATHTENBHON CTeleHH
MpeocTaBIAeTes CBOGONA CYXKAEHHA», JTO MHuewne npod. Hdioseprya, Kak BHIHO
B3 MIAMKEHHOrO BHINE, He HAXOMUT cefe NOATSepIHAeHHT B HCTOPHYSCKHX (ax-
Tax, YOSEHTEeARHO DOBOPAILIMX © [POTHBONOJIOKEOM.

8 «[Ipaspa Pycckags, I, u3n. AxazeMuy Hayx CCCP, 1940, crp. 113, cr. 85—
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B cyne6GHBIX Z0K23aTENLCTBAX TO 3aKOHAM HOBLOPONCKHM Dellraro-
VIO pONb Mrpady Takxke coOCTBeHHOe NPH3HAHHE, NPHCATa, HCITHI-
TaHU.

[To Hosropomckoit cynnolt rpamore (B rnososmiie XV Beka) or-
BETYHK, OTKA3hIBAIOWIMICH OT NPUCATH («a KOMYy OyAeT OTBEUHBATh,
a Kpecra He UeJ0BaJ Ha ceff rpaMoTe, THIM €ro M OOBHUMTL...»),
MPH3HABAJCS BWHEOBHBIM 1.

«B pycckoM 3aKoHONATeNbCTBE, — HHTaeM Mel y npod. bBapue-
Ba, — TIPH3HAHHE CUMTAETCH OJBHM H3 BaXKHEHUINX J0KA3aTeNILCTB B
YTOJMIOBHOM CYIONPOU3BOJACTRE» 2,

Onuako co6CTBEHHOE NpH3HAHWE OCGBHHSCMOI'O U JPCBHEMY YTo-
NOBHO-TIPOLECCYAJLHOMY  32KOHOLATENLCTBY  Ka3asNoch JMOCTaTOMHO
ONACHBIM ¥ CKOJb3KHM NyTeM X HCTHNE,

«[To onwiTy wesecTHo, — mucan npod. Bapmes, -— wro wicro xe-
JIAeTCH TPH3HAWHE B NDECTYIICHHAX TCMH, KOTOpLIe BOBCE e DO~
H3BOLHMN X, NJA TOrO, YTOOH, NOARCPIHYB celist HIRECTIOMY naxa.
3aHHI0, LOCTHIHYTH M3BecTuhix uencity. «Ilosromy, — nponoxkaer
Bapues, — cOGCTBEHHOE NPHBHAHME MOXET OMTL CUHTACMO COREp~
WEHIQ LEHHLIM TOMBLKO TOJ H3BCCTHRIMH YCHOBHIMH» 3,

OcuoBHEIM W3 3THX yenoBuft sBasercst tpeforanie, HTOGLI MpH-
3HAHWE OBBMHAEMOI'O COOTBETCTBOBANO oferosrensersam aeaa, On.
HaK0 3TO YCJOBHE HH B KOeM cJjiyuae He TAPAHTHDYVET YOeAHTeNB-
HOCTH M BEpHOCTH NPH3HAHHSA, TaK Kak TNpH  HeNaBpoCOBeCTHOCTH
CNENOBaTeNs <«COOTBETCTBHE OOCTOATC/BLCTRAM JieJla» MOXeT ObITh
TOCTHIHYTO M MCKYCCTBEHHEIM TMYTEM.

Baxueliryio posh B wHCHe NOKA3ATCILCTB Co3HaHHe OOBMHAEMOro
urpano u no Cynebnuxy 1555 r.

IlpanaBas rpoMajgHOe 3HAUEHME CO3HAHMIO OOBHHAEMOrO, JApeBHee
MOCKOBCKO® TPaBO QUUpANOCh B ONEHKE TNOBeNeHHA OOGBHHAEMOTO
HE TOJBKO Ha ero (I0KA3aHMf, HO IPH U3BECTHHIX YCJIOBHSX M Ha €0
MOJIYaHHe, OUEBUILHO, PYKOBOINCTBYSICH IOTOBOPKOH «MOIYaHHe —
3HAK COTJIacCHE» 4.

Hro6b! He BO3BpAamIATHCA BHOBb- K CyIeGHHMKY, CKaXKeM 31eCh Ke
H O 3HauyeHHH, KOTOpOeé WM IIpHIABaJOCh CBHASTENLCKHM = NOKa3a-
HHSM.

B smoxy CyneGnuka (1555 r.) 3sHaueHHe CBHIETEJBCKOTO IIOKA-
3aHHA CTABUJIOCh B TPAMYIO CBH3b C IBYMS OGCTOATENLCTBAMH: BHI-
3BAF JIH CBHIETE]b OGBHHAEGMHIM («H3 BHHOBATOTO») M HANPABIGHO

1 Cu. Jlaure, Hcropnueckoe wmsofpaskeHHe JADEBHErO CYLONPOH3BOLCTER B
Poccau, CIIB, 1843, ctp. 102.

*Bapwes, OCHOBaHEA YroVIOBEOTO  cyfonpomspoxcrBa, CIIB, 1841,
cTp. 77—T78.

$Tam xe, crp. 78. : - _

4 TemGepr B onybnuxosanrok B 1912 romy pabore NpwsommT HHTepecHHft RO-
KYMEHT, B3 KOTOPOrO0 BHIHO, YTO Ha OCHOBAWHY TAKOTO MONNAWHS OGBHHSEMOTO
B3 «pacCTipore» GRUI BHIHECEH NaKe CMEPTHHA NMpuroBop: «TOre XKe. wACHa pac-
MpalIHBAaR CTapell, H NP0 HEWCTOBHE CJI0BAa HHWYETrOo OTBETY He xad 1o
yKa3V BeAHKHX TOCYLapelt seseno crapua xasweTh» (Teawn6epr, Owepkn mno-
THTAYECKOr0 (VA2 ® HOJMTHIECKWX NpecTyNaerAl B MOCKOBCKOM rocyzapeTse
KVII Bexa, «Yuesrle 3aUHCKH MOCKOBCROTO TIOCYXZADCTBEHHODO yHHBEPCUTETAS,
BN 39, Otaen wopagnueckuft, M., 1912, cTp. 186), '
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JU eI'o IOKasalHe HPOTHB 0OBHUSIEMOT0. B HONoXMTeNLHOM ¢ayuae,
T. €. KOrZa NOKA3allHe CBHIETEJNs «H3 BHHOBATOrO» HANpPaBJeHO Obl-
J0 TIPOTHB OOBHHAGMOI'0, OHO NPHOOGPETANO DpEINAKOINEE 3HAYEHHE 1,
Takylo e pPelalolly0 CHIY HMeJO IOKAa3aHHe CBHAETEJA-IOHOCYH-
Ka («M3BETUHKA®) B NOJUTHUECKHMX («[OCYNAPEBHIX») AefaxX, ecJau OH
NOATBEPXKAAN CBOH M3mer meitKoii. «M3BeT B rocynapesoMm neses —
3TO caMas XapaKTepHast oco6eHHOCTh MOCKOBCKOTO mnpasa 2,

B pasGoiino-tare6nom npouecce XVI - XVII sexos, T. e. B mpo-
jecce 1o YroJOBHBbIM B IIPAMOM CMBICIE 3TOrO CJAOBa NeJiaM, ToKa-
3aHMsl <¢UBBRTUMKA®» Kak ocoObll BHIL Cyme6HOrO NOKA34ATENHLCTBA
GUCYPHDOBAJN OBOJLHO Xonro. «M3BeTHUHK» — 3T0 HE CBHIETeb,
a cKopee OOBMNUTCNL, TAK KAK U3BET, No YJoxenuo uaps Anexces
Muxafsiosrua (1649 r.), cocTaBNAa IOCYLapCTBEHHYIO 0O0S3aHHOCTE;
Hapywenuce 3Toil oOS32HUOCTH CYPOBO HAKA3LIBAJOCH — BIVIOTH IO
eMEPTHON Ka3ux. YroJioBHBIE MW NOJHTHUCCKHE Jesa BO36YKIaTHCh
oBLIUHO 110 «A3bIUHOK MOAKe® (0rOBOP €O CTOPOHBI IOABEPrHYTOIO
MBITKE KOro-JK60 KaK CBOGrO COYUACTHHKA), <«OOJMXOBAHMIO Ha
ofbicKe® (M0 TKWIMMHOMY), MTO BJEKJO 34 co6oit nuTky. [lomygen-
Hoe TaxHM oO0pa3oM coOCTRCOHHOE MPH3IAHME NCPEKPEIBAJIO HO CBOE-
MY SHANCHHIO J060E CBHICTENLCKOS TNOKasaNue.

dopManbHO-N0KAATEALHBIT XAPAKTEP HOCHJA B TY 2MO0XYy M OuHas
craBka, kMenmans B XVI— XVII Bexax rpomMazHoe 3amaucHwme.

€. JlOoCTAaRUTH ¢ HABCTUHKOM (0OBUHSEMOTO, ~~ A. B ¢
oue¥ Ha OYM M NPOTHB H3BETY TIPO I'OCYXAapeBO NeNl0 H NpO M3~
MEHY CHICKHBATH BCAKHMM CHICKM HAaKPENKO W IO CHICKY YKa3 yuH-
HETBY — 5Ta ¢opMyna VYaoxenws wnapa Anerces MuxafinosHua
onpenensna coboil OKMH W3 BaXKHCHIUMX NPOLECCYaJbHEIX MOMEHTOB
YIOJIOBEOTO CYZONDOH3BOACTBA TOH 3MOXH. 3HAaueHHe OYHOH CTABKY
KaK JTOKa3aTenbeTBa OBLIO B TO BPEMS TAaK BEJHKO, YTO OHA OTOXK-
NEeCTBAANACh € CYILOM — «0€3 OYHOH CTaBKY CYIMTh 3T0O 3HauuT 6e3
cyza cymuth» (Coanosnes, HMcropus, 1. XIl, crp. 226) 3.

Takoe pewaiomee 3HayeHHe OYHOH CTABKM OODBACHAJOCH, BHE BCA-
KOTO COMHEH®d, TeMH yAoOCTBaMH JJs H30OMMUEHHS M pacnpaBHl ¢
3a[I0JO3PEHHBIM, KOTODHIMH OTJHMMAJCS 3TOT BHI <HOKa3aTEJLCTB».
HecMoTpa Ha BCe YCHJIHS PYCOKHX AOPEBOJIONMOHHBIX HCTOPHKOB
Bpone TennGepra, Cnacosuua W JAp. H300pasuTh OYHYIO CTaBKY XKak
«HAJeXXHOe CPeJCTBO 3AIUTHI H ONpABAAHHS», KaK rapaHTHIO Ipo-
TdB NPOU3BONA, NpoTHB cynebHoll omuOKW, OYHAsA CTaBKa Haxe ¢
STHMH CBOMMH KayeCTBaMH H3BECTHOTO pOXa NPOTHABOAIHS HeoGOCHO-
BAHHOMY H3BEeTY MpencTasisna CoO0OH JMlb ONHO H3 CPeldcTB Obl-

1 Cu. OmrTpuesn, HMcropes cymeSumx macranuuét, M., 1859, crp. 241.

* B mpaxtrke XVII Beka wma/qwwmicM H3BeTa XapakTepH3yercs IIOXaBJsIOllee
CONRUHCTBO rocylapeBuix fAed. Msser 6nn macronbko mpeoditagammel wepTo#
B NPAKTHKE NONHTHYECKEX JeN, 4TO CaMWe Jeja B 3aBMCHMOCTH OT 9TOrO IPH-
SHAKA Ha3blBaJjMCh MacTO <«fAelaMy m3seTHHMH? (M. Teanbepr, Ouepxn mo-
JETHIECKOTO CYHNA # NOJMTHYECKHX NpecTyiiewHi B MOCKOBCKOM TIOCYXapeTse
XVII Bexa, M., 1912, cTp. 116 ® ca.).

2Tenvbepr, OuepkH DOJMHTHYECKOTO CYAA H NWIHTHUECKHX NPECTYONCHWA B
MockosckoM rocygaperse XVI meka, M., 1912, cmp. 190, 195,
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CTPO M PRIIMTENBHO NPHOMMSHTHCH K Cyae6HmOil Pa3BASKe, YHPOCTHTL
IPOLeCCYaNbHYIO 3aJavyy A0 BO3MOKHOTO Ipelena.

Vlcxol O4YHOH CTABKM 3aBHCEJN OT HCXO0Aa ULITKH, KOTOPAst €O~
NPOBOXKAAJA ¥, KaK NpAaBWJNO, 3aBepliiaja OuHylo crasky. Mexox
NLITKE B CBOIO Oyepelb 3aBucel, Kak o6 3Tom nucan eule Dekka-
pua, OT TeJOCIOXKEeHUA ¥ BBHIHOCJIHBOCTH HECUACTHOI MKEPTBB IILITKH.
«[TosTomy, — rosopusn Bekkapua, — MATEMATHK IOpa3fo JyullC, ueMm
CYIbs MOMET paspellluTh 334auy: «KdK, IO JAHHOH CHJC MYCKYJOB H
YyBCTBUTENBHOCTH HEPBOB, HANTH JOCTATOYHYIO CTeleHD CTPAAAMMI,
YTO6L! 3aCTABHTHL YeJOBEKA COBEPLUEHHO HEeBHHHOIO NHPH3HATL Cebs
BHHOBHBIM» .

Upespblyafigag NPUMATHBHOCTL JIOKAZATRILCTBCIHOLO NPABY K He
MeHee INPHMHTHBHBIA XapaKTep TeXHHKH IOJIb3OBAIHA JOKI3ATeNb-
CTBAMM 3TOH siOXH ACHEI caM cofoi, ITpH MOMOILH UBITKH — - 3TOr0
HapboJee YHUBEPCAJNLHOTO M NIOJBSOBABLIErocst HAHOOJLILCH anTOpI-
TETHOCTBIO BO BCe SNOXH BKCII0ATATOPCKOre oOUeCTRY  «10KA3I-
TeNLCTBAY ® — YTO-HHOVADL AOKA3aTh B JeNCTRHTULILIOCTH Ohlo ne-
BOSMOXKHO: BJarofaps NBITKE HCTHHA, KOTOPOH JOHCKHBAIHCL, CTi
HOBUNACh TOMLKO TemHee (Dex o). Ho o roM, urolnr JORANITE UTO-
IH60, HANTH HCTHHY, VCTAHOBHTE KEHCTBHTENBHYIO BMHY H JCiCTBH-
TENbHO BHHOBHBIX JoXell, TOTHAMIHAA IOCTHIHA JyMIad  MeHbUIe
BCEro; INBITKA, XKaX M BCE YIOJOBHOE 3aKOUONATCIBCTBO, KAK H BCCh
YIrOJIOBHEIE NPOLECC 3TOH MpayHOH 3MOXH, CJAYKHJA HE 3aX3UAM 1pa-
BOCYJHs, @ UeJdM YKDPEeINIeHHs DOCNOACTBA 3Kcmoararopon. Ilnitka
Oblia TJaBHBIM PHIYArOM BCEH CHCTEMb! JRTaJNbHBIX JOKAZATCHALOTS,
BCETO HHXBHBWIIHOHHOIC, MJIH CHeJCTBEHHOLO, IMPOICCCH 3,

1 Bexxapua O UpecTymMeRWsX ¥ Haxazamusx, 1889, crp. 46.

* 06 YHMBEDCAJHHOCTH NBITKH, M3BECTHON He TOJNLKO CPRAHEBEKOBOH «IOCTH-
WHH», HO M IpPEBHHM rpekaM H pHMisHaM, cM. Hélie, uur. cow, ru. II, HI
¥ xp. TInTKa OuHNla OPIUEBAPHLIM METOMOM <«JOKASHBAHHAY» HE TONLKO ¥y PHMIAH
H TPeKos, HO Boofile ¥ BCeX JIPEBHHX HapOJOB.

8 B CpelHeBeKOBOM YTOJOBEOM Tipoliecce (repMasckos, (paHily3CKOM) THTKE
6HLJIA <«IIEHTPOM BCEro 3NaHMsA». Pa3HEIMH 3aKOHOJATENbHBIMH aKTaMy (HalpuMmep
Kaposnanofi, — Constitutio Criminalis Carolina, ¥YcrasoM yronossoro cyza Kap-
Ja V) OIpDAMEHRECHHE IWTKH JETafAbHO DErJaMERTHROBAJOCH. Ho ses sta periaMen-
Tauks, CTABMBIDAA NepeX cob0d 3afady YUODEAOUMTL NPHMEHRHHe STOro CTPalllHo™
I'0 ODPYIHd, He AOCTHraja IEiH, TaK Kak TbITKZ OHJa JIHOIL HeMa0eXnunm chaef-
CTBHEM IOCIOACTBOBABIIHX B TO BPEMA CYJAe6HO-NPONECCYaNbHEX NPHHIIHIOR. B »THX
HDHHEIMIIAX HAleN CBOE BHIDAXKEHHE <«IYX» [PeBHETEPMAHCKOTO npapa, CpelcTsa
KOKas3aTelBCTBA KOTOPOrO, TIO aBTOPATETHOMY nNPH3HaHHIO IJjazepa («PyxoBOACTBO
IO YTrOJOBHOMY INpolleccy», T. I, 1884), «BoBce He CBR3aHH C IpeAMETOM jO-
Ka3aTeJbCTBA H MOTYT OWT: yNoTpeOJeBH IR yTBepKACHHS Jiobora ¢axra,
ECJIH TOJBKO TOMY JHIY, XKOTOpOe NO/DKHO HpedBABHThL LOKa3aTCJabCTBA, NOHEMY-
JHG0 BLITONHO OODATETHCH K HHM 33 NOATBEPKIEHHEM CBOHX cJoB». UTOSH 1o
TOCTOMHCTBY OLIEHHTHL KAYECTBO 3THX HOKA3aTeJbCTB, HOCTATOYHO HANOMHHTL, UTO
IETKe, [I0KA OHAa CYUIeCTBOBaJa, Oujla NMOKYHHEHAZ BCH CHCTEMZ fOKAa3aTEAbCTS.

«Kapomaa» — maMATHAK GecnpeXelbroro B GeClomalHOre IOCHOACTBAY HoMe-
I¥KOB-$e0qaioB, BONEIOIIEH Oe33amiHTHOCTH KpecThsHCTBA. B <«KpecThanckod
BoiiHe B ['epManum», rosops o Kaponuwxe, DHreJbC MOAUEPKHBAN € OCOGEHHON
CHJIOH STY CTOpOHY Heta. Dmresbe mEcar: «H KTo Mor 6n 0KazaTh XPECThAHH-
Fy 3aluETy? B cylax cuienw GapOHHN, IONMH, NATDUUHH HJHK IODHCTH, KOTODHe
XOpOLIO 3HANW, 34 YTO OHH TOJy4aroT xeHwrd» (Mapxc u Ddureansc, Cou,
1. VII, cTp. 126). -
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OKoHUATeLHO YTBEPAHIACL B PYCCKOM YrOJOBHOM Cyie CHCTeMA
(GopMapHbIX [IOKA3aTEJLCTB C BBENCHHEM CJENCTBEHHOTO Nponecca,
npu Ilerpe L. _

Ilepenecenue aTOH CHCTEMBI Ha PYCCKYI0 HOYBY OBNIO 06YCJOB-
JeH0 TaKHM e, KaKk Ha 3amaje, CTPCMJIEHHEM NEeHTpadbHOR BJACTH
YyOOpPAAOUYHTE CyRefHOe Meno, DEeHTPaJH30BaTh CyneGHbe yupewse-
HEA M DOXYMHHUTE MX AEATENHHOCTH HBBECTHOMY DErJAMCHTY He
TOJBKO CO CTOPOHBI BHELUHENPOUeCCYaJbHOH, HOH CO CTOPOHLI BHYT-
peHHel, T. €. CO CTODOHBI CaMOro COAEPKAHUA HX PaboTHL

PycCkuil YroJqoBHbIE npouecc No nepenccenus B Hero [Terpom I
TCOPUH (POPMANLHBEIX JOKA3aTeNLCTB NpescTaBsand coboil, no cJo-
DAM HCTOpHKA, rPYOLIl noanueldckuil mpou3Bos, NPUTOH AJA HECKOH-
yaeMuix s0en.

«lurpe, - wuraeMm Mol y CnacoBuva, —— UM B cylde, HM B PO3bIC-
Ke, Neds3st 6uuio wallte npapast. OGLIECTBO TOMHJIOCL, CTPALano, HO
HE MOPJIO JIOHCKATBCH Kopust axaa» L,

Ierp erast MOWCKHRATHCS KKODIS B3JA% —— MOKOHUHI C DPOSHICKOM,
NMPHBHIE PYCCKOMY HPOHCCCY CHCTOMY 3aKOUNLIX KOKA32TCALCTB, 3aHM-
CTBORAB e M3 cakconckoro npana. Ilerporckui Bowuckmi ycras
(1716 r.), B xoropulit nouno «<KpaTkoc H3obpaxecwue npo-
BEeCCOR HaW cyAelOnmLIX THXCO» H3ganuslil Ha HeMEUKOM
SIBBIKC, HO WIRCCTHHI PYCCKHM CYNBSM B IICPCBOLE, <JHMUICHHOM MC-
cramMi eMeicqay (C B ac o B U Y), d LOJKeH OB SIBUTHCS N\ eJIMTENBHBIM
CPEACTBOM IPOTHB «KODHA 3Ja%, OT KOTOPOro CTPAAAJO TOTJAluHee
oBIECTBO B B YCTPAHOHHM KOTOPOro OLIIO 3AMHTEPECOBANO He TOJb-
KO 3T0 OOIICCTBO, HO B H3BECTHLIX NpeCiax Kaxe M ero Ipassluasd
BepXyuwka., BouHCKMIl ycTaB M BBeJ B Haml Tpomecc cucremy ¢op-
MAJbHBIX ROKAa3aTeNbCTB, COXPAHUB ONHOBPEMEHHO M HBITKY, OT KO-
topoii [letp 1 He ToNpko He oOTKasancs, Ho NPUMEHEHHE KOTOPOH
BBeA B wHpokuil obwiuail. Cucrema bopMaabHBIX HOKA3aTELCTR NPO-
cymwecTeoBajia B Poccuu po magamus Cyne6mmix ycrasos (1864 r.),
T. €. NPOCYUIeCTBOBAJA NOUTH NOJNTOPA CTOJETHs, IPOCAYKHB BEpOH
¥ NpPaBIOH YEPHEIM CHNAM KPENOCTHHUECKO-NOMEIIHYBETO DEXEMA,
VBEHYAHHOTO KPOBABBIM KMIIEPAaTODCKUM, LAPCKHM CaMoOJepiKaBHEM.
D710 — JIyulilee CBUIOETENHCTBO TOTO, UTQ TEODHs QOPMANBHBIX JOKa-
3aTeJLCTB  OTBEYANa CBOEMY MCTOPHUECKOMY IMpeJfHasHadeHHIo —
VKpeIJeHHO0 TOCNONCTBA JKCIJIOATATOPOB.

Teopus dopmambHEx HoKasareiscTs no Cpoxy sakomos 1857 r.
cOOCTBEHROE TNpH3HAHWE CUWTaja COBepUIeHHBIM [0Ka3aTeJbCTBOM
OPH HaNMMyHH YeTHIpeX YCJOBHH: NOODOBOJbHOCTH YUHHEHMS IDH-
3HAHMS, VUHHEHHS NpH3HaHHA B CyJNeGHOM MecTe Iepel CyAbed, Co.
BepIISHHOTO CXOACTBA TPHU3HAHMA C <IIPOUCINENIIHM XeHCTBHEM» H,
HAKOHel[, «KOUJa IIOKa3aHbl IIPUTOM TaKKe O6CTOATeNbCTBA — LeH-

CTBHN, 110 KOTODHIM O MOCTOBEPHOCTH M HCTHHE OHOTO COMHEBaThb-
CA HeBO3MOIKHOY 2.

cTp. 26.

1Cnacosuy, O TeopEE CYyHeCGHO-YroJIOBHBX IOKa3aTEdbCTB, CIlb, 1861,
® Cpox 3akoHOB, T. XV, k4. II, cr. 317.
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Ouenp XapakTephoe fms Teopud (OPMafibHBIX — MOKABATEJLCTH
npaBeso cojepxkanock B cr. 323 Cpoga sakonos 1857 r., Texer
ROTOpOil BykBampno caepyomuii: «llpusuanme, yyurensoe Bue cy-
na, TNOUMTAETCS HeJeHCTBHTENHHBIM; HO €CJHH OHO YIOCTOBEDIRTCR
CBEpPX TOCO CBHATENAMH, 3aCHyXHBAIOIIMMH BEeposTHH, TOTAd ONO
COCTaBAseT NOJOBHHHOE ROKa3aTelbCTBO» (paspsika
Mof. — A. B.).

[Ipod. Bapiner npaMo npH3naer, YTO LEHHOCTb NPU3HANHA, KPO-
Me COOEepKAaHHS, 3aBHCHT OT QOPMB ©ro HJH, KaK OH BGIPa-
®aercst, «ofpasa rocrapienus», Cnos Her, <«00pas HOCTABJICHHA®
WM, BepHee, METO[bl TOJYYSHHSA NUDPHSHAHHS HCPaOT IPOMALHYIO
poib, TaK KaK [P MOPOMHOCTH 3THX Meronos, Oaarozaps, HanpH-
Mep, NPUMEHEHHI0 NCHXMYECKOTO WM (DH3HUCCKONC BOBAEHCTRHS (Ha-
NPEMED, aAHUJHHCKAA TPeThs CTENeHb), IPH3HAHHC TepAeT BOSKOE 31l
yepre. Ho Tcopusa QopMaNbHBIX NOKa3aTeNbCTHR, KAK MBI 9T0 MOXEM
BUAETL B BIOPTCMOCPICKOM YCTARE YLOJOBHOIO CYJLOUNPOHIBOACTH
1843 r., npH H3BECTHLIX YCNOBHAX NPH3HABANG COBEPUICHHLIM Ipi-
3HAHHE IIOJCYAHMOr0, IOJMYYEHHOE H NP NOMOILY PAMIMYHLIX HPO-
THBO3AKOHHBIX CNOCOOOB, TEM CAMBIM CBOJA HA-HET COUEPIKABUIECS
IO 3TOMY BOUPOCY B 3aKQHEe OMOBOPKH 1.

B cTpemyeduu ofeCneuHTh HOPMadbHBIE (KOHEUHO, C TOWKH 3pe-
HUS TIOCHOLCTBOBABIIKX B TO BPEMS HPAaBOB) YCAOBHA NONYUEHHUSA
COBCTBEHHOIO HpPH3HAHUS OOBHHASMOTO INPOLECCYANbHOE MNPABO H,
B YaCTHOCTH, DPYCCKOe IpaBO NOAPOGHO pernaMeHTHpPOBAJIC CaMblil
MOPAKOK, GOPMY M COAEpXKaHMe NOIpOoca, CTapasch NPeAyrajaTbh M
IPeAYCMOTPETh BCEBO3MOIKHBIE CJYYAH >XH3HH.

ApcTpuiicKME yroJoBHO-mpoLeccyadbHelfl kozerc 1853 r. (Allge-
meine Strafprozessordnung, von 20 Juli 1853 fiir das Oesterreich),
IOCTPOUBIIKE YUEHHE O [J0Ka3aTeIbCTBAX HA OCHOBE OTPHUATENbHOM
TEOpPHH (OPMANBHLIX HOKa3aTENHCTR, Takke NPUNABAN TPUSHAHMIO
OOBHHSIEMOTO pellaolliee 3HaYeHHe, XOTA JYIUL NpH HAJHUHR Che-
nyoumux yeaosuid: 1) urobel owo 6RO OnpejesieHHO, OTUYET/MIBO,
BBIPA3HTENbHO, & HE BBLIBOJAMJIOCE H3 IBYCMBICJEHHBIX JKECTOB # 3Ha-
KoB; 2) 49TOOH OHO OBLIO HaHO B NOJHON NAMATH H .SADPABOM yMe;
3) 4To6bl 0HO OBLIO OCHOBAHO HA CAMOCTOSTENLHOM H OGCTOSTENh-
HOM paccKase, 4 He Ha YTBEPAHTEJBHEIX TOJBKO OTBETaX Ha Inpej-
JIO’KEHHBIE BOTIPOCH; 4) 4roOel 0HO OBLIO COTJIACHO B CYLIECTBEH-
HBIX NYHKTaX ¢ HMEHIMMHCH JAHHBIMH O NPECTYTHOM NesHHUH;
5) 4To6H OHO OBLIO JAHO B CyZeGHOM CNEICTBHH WM NEPel JUIOM
YTOJMHOMOYEHHBIX Ha NPOMBBOACTBO paccaegosanua Jguu s Ho u B
9TOM BHIE CO3HaHHE NOACYIHMOrO IOJKHO Oblo OBITH HOATBEP-
KIeHO X0Ts Obl HEKOTOPHIMH OGCTOATENBCTBAMH. B NPOTHBHOM CJy-
Yae OHO He MOTJIO CUHTATheS IOPHAMYECKHM OCHOBAHHEM.

Takum oGpaszoM, coOGCTBEHHOE NpH3HAHWE BO BCEX KONEKCax 3Tofl
510XR QUrypHPYET B KauecTse Hanbojiee HEHROTO, JiydlIero KOKasa-

1 ngo Bragnmupos, Yuesne o6 yrososumix noxasaTenwbcrsax, CIIB, 1910,
crp. 60.
2 CM. Tam ke, CTp. 66 m ca.
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TCABCTBY, B KAUCCTBC  «UapHIbLL  Jlokadarcabers» (regina proba-
tionum), P UIBCCTULIX YCJAOBHAX peluaiomero  cyab0y pcero
LCJKL.

Baxuo OTMCTHTDL, YDO UPH3HAHWE, CACHAHHOC B HOJHLHH, Kak 00
3TOM POBO[MIIOCH B HCTPOBCKOM «KpaTKOM H300pasiCHHM IIpoLLec-
cosy 1716 r. 1 Xak 1o nosrTopstin Ge3 uamencHuss y CBOJ 3aKOHOB
1857 r., cuuTagoch Cynebumm NpUsHALHeM, CO BCCMH BBITCKABIUIHMY
H3 3TOI0 HOCACACTBiAMH, COBEPILCUCTBO 3TOI0 JOKA3aTCNLCTBA 3a-
RAOUQJIOCH 1DH YKA3AHUGIX Bolllie YCJAOBHSX B TOM, YTO IDH HEM HE
TPEfOBAIOCD  yZRe JAJLICHIIKX  jloKasaTenpbers (1. 318),

CoBepHICHILIMY JOKABATCILCTBAME CUMTAJIMChL TPH ONPCAESCHIDIX
YCAUBIAX  HHCLMCHIDIC aKTBl, JHUYHLUT OCMOT], CBHACTENLCTBA CBE-
AYUIHX  JIOCH, HOKASRNHST CRUACTRCH.

B ornoiicHi MeHBOCTH CBHJICTMILCKEX  HOKA3ZUHE JICHCTBOBAIM
HPABHILL, 110 KOTOPLIM IPH HX LPOTHBOPEUHE HYKHO OLUIO «iIpHuB-
MaTh K JLORQBITCHATBYS T¢ HB HHX, KO 10 YHCAY M BEPOSITHO-
CTH HOKAZLIBACMBX  HMH  O0CTOATCIBCTR  HMCIOT DEINHTEIbHBIE  1e-
pencey (cr. 332 Cuona sakonon). Tem, Ko rcopuo  GopMalbHLIX
LOKABNTCALCTHE  PACCMATPHBACT ¢ TOUKIL SPCHIY KKOJMICKTHEIOI0 OLBI-
s (npod. 1 poasiine K vil) M <BCKOBOTO YRJIOBCHCCKOTO OB~
rav (Upod. Buagusuporn), ne anme HaoMITh, HupyMep, ©
AMCHATONLIO  Xapireptol  or. 333 Croja sakouos 1857 r., ria-
cHBIICTT OYRBAMLHO cauiylontee: <IIp paBuoil creleny KOCTOBCPHO-
CTH 33aKOBULIX CBUACTCNCH, B Clyvac NpOTHBOPEYHS HX, MAaBaTh
IPEUMYILOCTIO: 1) MYMUHise NCpeJl MXKCHUIMHON;, 2) 3naTHOMY nepej
HesuamrhbiM; 3) yueHoMy Depell HeyueHbiM; 4) JyXOBHOMY TIepen
CBETCKHM».

KoMMeHTHDYst 310 lIPaBHJO, UPE3BLIYAIINO XapaKTepHOE NS Teo-
pHH (QOPMAaJbULIX AOKA3aTCALCTB, Npod. bapiier rosopur o HeM
caesylowee: «1) CBHIETCHLCTBO ABYX, TaK Ha3. KJACCHYECKHX
CBUILETenell, COBEPUICHHO €NUHOMJIACHOE, ROJUKHO ObITL TIOYH-
TaEMO IODHIMMECKH NOJHBIM M COBEpUIEHHBIM J0KasaTeNbCTBOM, IIO-
TOMY YTC M3 €JHNOIJIaCHOI'O IOKa3aHHA ABYX, HE 3aBHCHMBIX JpPYr
OT Apyra cBHgeTeell, KOTOPbie NDHTOM MMEIOT BCe KayecTBa H
VCIOBHS KJACCHYGCKHMX CBHAETENEH, HO/MKHO IMPAMO 33KMOYHTH O
TOM, YTO HH TOT, H® Apyroii He owwubalTCss B HUX [OKa3aHHH...;
2) noKa3zaHue ONHOrO JOCTOBEDPHOTO CBHAETEJS IOCTABJART TOJbBKO
BRICILYIO BEDOSATHOCTh, NOTOMY UYTO NIPH 5TOM MOXKHO €lle COMHe-
BaThCA B TOM, UTO CBHAETEeJ]b NpH HAOMOAECHHH HalX ODEAMETOM He
Gel1 OOMaHyT CBOMMY NyBCTBaMH, 4YTO COBEpLIEHHO YCTpaHAeTCA
IPH eJMHOTJACHOM NOKa3aHHH ABOHX, COBEpLICHHO €JMHOTJacHBIX H
JLOCTOBEDHEIX CBUIETEJeH» L. _

«B cnyyae npoTHBODEYMBOCTH ITOKA3aHMH CBHAETENEH, — pacCyX-
zaet panee nipod. Dapiues, — cynne HaJJEKHT... CLEJATb NOILITKY
Ha COeJAMHEHME HX MeXAy cobolo M HCCAeL0BaTh, HE TPOHCXOAUT
QU 3TO pa3HOpEuHe H3 TAKUX NPHYMH, OT KOTODHIX HHMAJO He Tep-

' Bapuen, Ocnosagus yrojossoro cyaonpomssoxcrsa, CIIB, 1841, crp. 205
B 206. :
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HHT MBIC/BL O HMPaBAHBOCTH cprimereselt...» Otclofa -— Hpaniae, i
JIOXKEeHHOE B LUMTHPOBAHHOH Bbhle ¢F. 333 MopedopMeHlbLIX  3aKo-
HOB O CYAOIPOHU3BOACTBE.

AHaJjoruugelie [IOJIOKEHHS, OUPEACTSIOLHE MeCT(o H 3luadehnue
CBHIETEJNLCKUX IIOKA3AHHE B CHCTeME JOKasaTeJbCTB, Mbl DAXOMHMM
M B aBCTPHICKOM YrOJOBHO-NpOLECCyalbHoM Kojexce 1853 1. llo
3TOMY KOMEKCY TOJHAsi HOKa3aHHOCTb Kakoro-Jnbo Gakra 6"1;1.:1'9
IIOCTABJEHA B 3aBHCHMOCThL OT YLOCTOBEPEeHHs ero 1o Kpdiilci
Mepe ABYMSI CBHJETENAMH, NPHYEM ITH CBHAETEIH JOJAHLL ObLI
YILOBJETBOPATh TaKUM YCJOBHAM, KaK: a) JHUWIOC BOCUPHHTHC CBH-
nereabeTByeMoro dakTta, 6) nodmast LOGPOCOBRCTHOCTH CRIJICTCS,
B) NOKA3aHHME CBHACTRJS 110K npucaroil. Ouumako B psyic cayyvaen
JOKA3AHHOCTL (AaKTd MOrJa HMeTh MCCTCO H UPH LLUIUHH OJHOLO
cpuperess, Yo Kacdencs APYLMX  JIOKA3ATCALCTS, 10 H orosap,
U TOBAJLIBIL OOBICK, M YJIMKH (KOCBCHHLIC NOKQZATCHLOTH), N HHChH-
MEHHBIE JOKYMCUTH CUMTANMCL LOKABATCILUTHIMI HCCOBCPILCTILIMY
H NOJNYYad® TY MK JPYLY0  JOKasaTCALOTBCUNYI CHIAY  Jilklh 1
CBASK C APYIMMH JOKA3QTCJLCTBAMM HJH HULIME Q0CTOSTCHLCTHAMY,
MMEIOLIMMH  IJisI JeJa 3HAYCHHE.

O10T KpUICPHIl OCOOCUHO DEIKO NPOABMICTCS B HPABHIAX, MIpe-
DeNAIOIIMX CHJY W 3HAYEHHE TAKMX MOKA3ATCJIBCTH, KiaK YJUKM H
NHChMGHHBE JHOKyMenTsl. ITuchbMeHEbBIE JOKYMEHTL! HpHOGPOTAIOT,
10 TeopuH GOPMAJBULIX JOKAZITEALCTB, TY HJHM KUY CHIY B 3l
CHMOCTH OT TOIO, «3aKJIOYQIOT JiM OHH B CCOC BCCG YUIOBIS, 0T KOTO-~
DBIX 3ABUCHT MX HCHCTBHE, MIIM HET, H €CTb JH IPCJICTARBNCHUBIT J{0-
KYMEHT NyOJIMUHLIH, MJAM OH COCTABJEH YaCTHLIM JHIOM, H IIITOM
TEM, NPOTHB KOTOPOI'GC OH NPENCTABIAETCS, MJH KaKUM-JHOO CTo-
POHHHM JHIOM>» i, ]

B uactaocTh, no Teopur (OpPMaTbHEIX N0Ka3aTeJbCTB, KONHA HHA-
KOrjJa He MOrja MMETh CHJIbI ODHIMHAJA; He MOI HMeTb HHKIKOI
CHIBl W JOKYMEHT, KOCTaBJEHHBI! OOBHHSEMBIM, €CAH 3TOT JOKY-
MEHT TOBODHJ B HOJb3Y INOCHEIHErO,

UpespplgaliHo xapaKTepHbl HAJsl TEOPHH (GOPManbHbIX /0Ka3a-
TJILCTB M TaKue, HalpuaMep, TIOJOXKeBUS, KaK IPUHUMI, COrJacHo
KOTOpOMY 4YeM Oojiee TSKKO ODBUHEHHE, TeM CHIbHEE AOJKHL ObiTh
B nokasatesbCcTea (cT. 310 3aKOHOB O CyZONPOM3BOLCTEE), MJN
OPRHIHL, TPeOYIOWUE 109 OCYXIeHHSI OOBHHAEMOTO HAJIHYHA YHCTO
BHEIUHHX (OPMAJBHBIX YCJIOBHIH.

B oTHOWeHWH noOcTefHEr0 NpHHIMNAZ HapboJee IOKa3aTeldbHOM
ABnsgeTcsd ¢T. 312 3aKOHOB 0 CynONpPOMBBOACTBE 110 jesaM O Mpe-
CTYIVIEHASX H IPOCTYNKaX. DTOH CTaTbel, roBopHBLIeH 06 o6cTos-
TEJIbCTBAX, YCTAHOBJEHHE KOTODHIX 0073aTeNbHO IIPH DPACCMOTPEHHH
men 06 U3HACHJIOBAHWH, NPEANUCHIBANOCH «ONPEAeNATh MOJOKEHHOe
3aKOHOM HaKa3aHWe He HHAYe, Kak: 1) no TOUHOM yAOCTOBEpeHuH
B JeHCTBHTE/BHOCTH HACHJHS; 2) KOIZa CBHAETeM OYAYT, YTO H3-
HaCUJOBaHHAS KPHKOM CBOMM INPH3bIBaa Ha IOMOHIb IOCTOPOHHHX;
3) KOra y HeH, WM y OOBHHSEMOro, WM ¥ OOOMX OKAXyTCH KpO-

* Bapites, OCHOBREUS YLONOBHONO CYZONMpOH3BONCTEZ, CIIB, 1841, crp. 210.
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Baghiec SHAKH, CHIHC NATHE, WIM H3oppaiboe ftaarTbe, CBUICTEbe
CTBYIOUIHE ¢ COUPUTHBIICHKN; 4) KorZa 00bsBleHHE O TOM IIOJaH0
EYACT TOTUAC, HIH IO RCTEUCHMS AMSY,

Teopust (POPMAJILHLIX JIOKA3ATENLCTB 3HAJA W TaKoe I0JIOXKEeHHe,
NP KOTOPOM  HOJCYJHMOrO OCTaBJAsiiM B TNonospexun (absolutio
ab instantia), OTAIBANK 0N «HRAEXHOE TOPYUHTCALCTRO B XoGpoM
BOpeAh NOBUJLCHUH, He ocpoboxIas ero, OXHAKO, BOBCE OT TOLO-
apeinisiy, HIH JIABAIM eMY <NPUCATY AJA OYMULEHHS TOXO3DEHH>
(cr. 313). EcaH, oauako, cyx HaXOMJ, YTO TPHCSITH JABaTh HE cJe-
ayer, TdK KakK 3T0 MOXKET MNPHBECTH K KJSTBONDECTYIJICHHIO, eMY
NPCAOCTABBIOCH «IPEJIBATL QM0 BoJe Goxbed» (¢r. 313 3axo-
HOB O C‘.)’JLUIlp()Ii:%l&l’UL("I‘BL‘.).

st roro urobnl 3aKOHUATh  U3JIOMKEHHE TCOPHH  (POPMaLIILIX
LOKABATCILOTH,  HCOOXOJIHMO YKa3aTh Cllle Ha ONHO XAapaKTepHOES
UPABHAO  TOT TCOPHHD HCCKOULKO HCCOBEPLICHHEIX JOKa3aTeNbCTs,
BIMTHIX B COBOKYHHOCTH, MOPYT COCTABHTHL COBCPLISHHOE JOKa3a-
reaserno. Jlst  rakoll rpascdopManEr  nco0XOAHMMO  JMIUL  OJHO
YENOBHE =~ 9TO0LL JIOKA3ATCULCTRA  HOCOBCPIHICHHLIE MOKMNOYANE BO3-
MOKNOCTH  HEJOYMOBATH 0 Bure nojeyaumoro» (er. 308 3akonos
o cypouporanoierae).  Hpog. Dapimies  upHBOAMT npuMep TarROro
NPCBPANLCIST HOCOBCPUICHHLMX AOKASATENBCTE B COBEPIICHHOE: BHC-
cyneBnoe upHInAHRE (HECOBEPIICHHOE NOKA3aTeNBCTBO), NOAKpEN-
JCHHOC NOKA3AHHCM OJIHOIO 3aCJYKHBAIONIErO AOBEPHA CBUAETENS
(TOXEe HCCOBCPIUICHHOE JOKA3ATENLCTBO), NOJYY2eT CHAY NOJHOIO M
COBEPIICHHOTO JIOKA3aTeabLTsa ?,

B orpunarcnsuoil meopun GOPMANbHLIX N0KA3aTeNbCTB H3BECTHBL
ele ¢ MCHIaHHbL ¢ NOKA3ATENbCTBA (CTEYEHHE HECKONBKHX HECOo-
BEPLUIEHHBIX JO0KA3aTeNbCTB MJH HECKOMNBbKMX YyiHK). CoriacHo 3TOM
TEOPHH, HAOCTATOUNO Obla0 CTeYeHWs TpeX YJHK, U3 KOTOPHIX Kax-
fas LOMKHA ColepxaTh B cefe onpeneneHHnit ¢dakr. BaxHo OTMe-
THTb, YTO NO 3TOH TEOPHH, HE3aBUCHMO OT OOBHMHMTEJBHBIX VJUHK,
IOPHAMYECKHM JOKA3aTeTbCTBOM MOTJIO SIBUTLCS H TO OOCTOATEb-
CTBO, UTO OOBHUHAEMBIN OKA3bBIBAJCA O MarepHaiaM Jeja JHYHOCTHIO,
«KOTOpaf, MO CBOEH JKH3HM HJH penyTalldH, OTHOIUEHHAM, NyNIeB-
HBIM KaueCTBaM HJH [0 HEKOTOPBIM CBOHCTBAM, CKJOHHA K TaKOro
pOZa JesHMIO, B KaKOM OOBHHAETCH» 2.

K uHciy OGCTOSTENBCTB, CNOCOCGHBIX H300AHUMTL OOGBHHSAEMOTO,
TeopHs (OpPMANbHLIX NOK23aTeJHCTB OTHOCHJA M TaKHe OOCTOSITeNb-
CTBa, KAK MPEXHAA CYAMMOCTD M JaXe OJfHA JUIlib NOACYAHOCTD,
x0T 6bI OKOHYMBINASCH ONpaBLAHHEM, CBS3b ¢ NPECTYNHOH Cpenoi,
HeyKa3aygue NOACYIHMHM, OOBHHAIOIIMMCA B KOPBICTHBIX IPeCTyi-
JEHHAX, YECTHBIX HCTOYHHKOB CYUIECTBOBAHHS.

TakoBbl Haubojee CYLIECTBEHHBIE ¥ XapaKTepHhle NOJOKEHHS TEO-
puu (ODMaJbHBIX AOKA3aTeNbCTB, OOJNEryaBiUpe, IO CHPABELIUBOMY

1 B rteopun GOPMaJbHHX JMOKA3ATCABLCTB TOCINONCTBOBAJ  IPHHIAN «testis
unus — testis nulluss (OAMR CBHIETEAL — HE CBHIETENb), WM «unus testis non
est audienduss (omHOro cBEAeTeNd He CJeXyer H CIYMaTh).

:BraiHEM®rpOB, YuewHe 00 YTONOBHBIX HOKA3aTeABCTBAX, CIIB, 1910,
crp. 69,
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saMetanmio [effepa, cHoTeMY JaKM, UpRAOCTaBaABLUHC HeHoOpocd-
BECTHEIM CYLbSIM 3aKOHHOE OCHOBaHME OCTAHABMABATLCA Ha IIOJINYTH,
Jlaxe IOOLIPSBINKE KX B STOH BpefHOll M ONacHOH AJaa AeJa ipa-
BOCYIUSl TeHAEHLIYH.

«ITomoxutenspaas teopus,—iucan [efiep B «Holtzendor{’s Hand-
buch des Strafprozesses», — CCBAILAGT CHCTEMY HENPABABI, MOMXHO
CKa34aTh — JIKH, TdK KaK OHA NPHHYXZA4CT CYILIO MNMPH3HaBaTh, BO-
OpeKkH y6exIeHuio, $hakr XOCTOREPHBLIM, H DOKOBBIM o06pas’oM yHuHy-
TOXKAET YYBCTBO OTBETCTBEHHOCTH B TOM, KODO OHA CAE/&/a CBOHM
patoM... JKuBoe, LeabHoe BOCHDUATHE eNHHMUHOrO cjyuyas norubaer
B NOAGOpe ONpPEHENEHHOrO YHCJA BHEWIHMX NPU3NAKOR W B NOABeAE-
HHH HX TI0J 3aKOH» L

B reopun QopManpHbix L0KasaTEALCTB HEKOTOPLIE YWeHbe, HdnpH-
Mep YHJIbAM YHJIb3, BAAGJH TO AOCTOMHCIBO, YTO OHa TOUHLIM H
MOAPOGHEIM IepeyHeM MHOTOUMCJEHHBIX JEAHHH H Chydaen, [OJJe-
KAMEX pasOUpPaTeNbeTBY YIOVIOBHBIX CYAO0B, CJYXKHJIA «3HAUHTEJIb-
HbIM OfeCleueHHEM IPOTHB XKECTOKOCTH M HENOCTOAHCTBA CyneH-
CKOro MpoM3BONa» .

Ho caM ¥maps crocolhl NOKA39TENLCTR, YCTAHOBNEHHEE STOH
Teopuel, HasbIBAGT JOMHBIMH M NpaBHNa JJA ONPEJeNeHHs CHJE
A 3HAYEHHS OTAEJbHBIX (aKTOB — HENENbIMH.

DTO COBEPIIGHHO NDABHJLHAS OLIEHKZ TCOPHH H CHCTeMB! ¢HOp-
MaJbHBEIX JNOKasaTenscTB. Ho Bce BOTHUIONIHE NOpPOKH 3TOH CHCTEME
He HCKJQYayoT, ONHAKO, TOH rpoMaguoil MCTOPMYECKOH pOJH, KO-
TOPYIO OH& B CROe BpeMs Oblja NPH3BAHA CHIrPATH H CHIrpaia.

§ 9. Hcropuueckoe 3nduenite TeopHH (OPMAJBHBIX
J0Ka3aTe¢NbCTR

Teopus QopmalbHEIX AOKA3aTeBCTB HA M3BECTHOM 3Tane HCTOPHH
MPONECCYANIbHOTO NpaBa SBJAANACH 1IATOM BHEpel, TaK Kak OHa
OrpaHHYMBaJia CyLIECTBOBABUI#e A0 3TOr0 6e3rpaHHUHBIA IPOH3BOJ H
GecnpefieibHYIO BJAACTD OTAEJIbHBIX BJIMATEJBHBIX FPYNN H JHL, XOTH
5TO OTpaHHYeHHe H IIPOBOJMJIOCE B HHTEpecax eNHHOBMACTHA. HH-
Tepech aGCO/MOTMSMa B ONDeNENIeHHBIX TIDAHMLIAX, HA ONPENENeHHOM
sTame HCTODHH COBNANAJH C MHTepeCcaMK OOUIeCTBeHHBIMY, TpeboBaB-
UMY GOJBIIEr; NOPSALKA H 3aKOHHOCTH, YeM 5T0 Gblio npH ¢deona-
musme. IlpH Bcefl XKeCTOKOCTH H HHOTHK2 GeCCMBICJCBHOCTH TeX HJH
HHBIX NPOLECCYaNbHBIX IIpaBHJ STOH TAaK Ha3bIBa€MOH  JieraisHOH
TEODHZ [Q0Ka3aTeJbCTB, €€ IOJOXKHTeNbHAdg 4Yepra 3aK/Houaviach B
TOM, YTO OHA CTaBHMa H3BECTHHE MNpeleNbl IPOH3BOJNY CYHbH; OHA
CTAaBHJIA CYIbI0 B NOJOXKEHWE, KOTNA OH, KakK ¥ BCaxuf YHHOBHHEK,
HEe MOT DYKORBROJCTBOBATbCA TIOJBIM YCMOTDEHHMEM, NHTAIOUIHMCS
CBOCKOPBICTHEM KJNACCOBOTO TOCNONACTBA JIKCILNIOATATOPOB, IIOMHO-
XKEHHBIM Ha TYNOE HEBEXKECTBO, a 00s3aH OBLT MOXUHHATHCH KaKHM-

1BnaguMupoOB, YuyenHe o6 YroloBHHX JKoOKaszaTeabcTBax, CIIB, 1910,
¢Tp. b4—55.

A Yunps, OOMT Teopum KOCBeHHWX ymux, M., 1864, crp. 23.
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TO IOPHHYCCKHM MPABHMAM, KAKHM-TO DPRTYJIATOpaM, HOPMAM, KaKUM-
TO ONHPAIOILHMCH HA «3aKOH» TpeGOBAHHAM,

Teopusi QOpMaNbLHBLIX JOKAIATCJALCTE NpPeXCTARMAIA CoBOM, — MBI
rOBOPHM HMMCHIO O TEODHH, T. €. 0 CHCTEMC HAYYHBIX B3MJSLOB,—
mONbITKY OOOCHOBATL cyAcOHOe pPeLICHHe HEe HA JHYHOM M NIPOH3-
BOTLIIOM YCMOTPEIH CYyJbH, 4 Ha KaKHX-10 00BLEeKTHBHBIX OCHOBA-
HUSX.

3anaua npeodpasopaTeneif, BBOAUBUINX CHCTeMY 3aKOHHBIX JIOKA-
3aTeNILCTB, 3AKAOUAIACh B TOM, YTOOB! IIPEBPATHTH CYIL M3 CJyKAaH-
KH JIHUHBLIM HHTEPECAM CY/(bH HJH TeX OOLIECTBEHHBIX I'DYI, KOTO-
phie CTOSNIM 31 Cro CHHHOH ¥ YUPABJIAAH Beed ero mesTelbIoCThIO,
B CJAYry rocynapcrsa, «oOuiecTna», T. €. TOro oSUIeCTBEHHONO Kirac-
ca, HHTEPECHl KOTOPOIG B L eJTOM JovKed OB 3a8HIATE CYI
KoK Opram roCygapernendoit naactH, Teopus ¥ CHCTeMZ 3aKOHHLIX
(GopMANLHEIX) NOKA3ATANLOTB OJHUETBODSIIA cOGON Hawayjo rocy-
DAPCTBOHIOE, BCTYNHRINee B 6ophOy © HAUAJIOM TPYIIIOBBIM H JIHY-
HEIM, ¢ HOCHTOJAMH STHX Hauan, HECUOCOOHKME NOMHATBCS KO €O-
SHANMA OGHIMX MHTCPECORB CROCTO KJACCA, HECINOCOGHLIMU B CHJY STO-
1O TOJHATE W JIATONLHOCTL TAKHX OPragor, Kak CyJa, Ha BBICOTY
obmerocynapersennoro anavenust, CyneGunét nponece o npeobpa-
S0BAHHA €ro B COOTBOTCTBAN ¢ HPHILHIAMMA TEODHM 3aKOHHBIX LOKA-
3aTeNMLCTE npeactannay coGoft HCTOYHHK OCYIICCTBJEHMS He TOCYy-
RAPCTREHHBIX MUTCPECOB TOCHOACTBYIOUIErO KJacca, a IpYnIoBHIX
WM JTHYHBIX WHTEPECOD TCX, B UbMX DYKax Oblm cynebHBIE YUYpeX-
JeHHst ¥ cyneOHast BJACTh. BOT NOWEMY IeATeNbHOCTL TaKOTO «CY-
Ia®» He COOTBETCTBOBANA TOCYJTAPCTREHHBIM MHTEPECAM TOCTOIL-
CTBOBABUIETO TOrAA KJacca. Taxoft cyX HE YKDENNsI aBTOPHTETA 5TO-
ro KJacca; HaoOopOoT, Takoll CyN OKOHUATENbHNO ROApHLIBAJ €ro as-
topureT. Takofl cyn Owni He B COCTOSHEM JMCIMIIMEXPOBATH 00-
{ieCTBO ¥ HApPOAHLIE MACChl B BRITOAHOM JJI TOCHOLCTBOBABIIErQ
KJacca 3KcnjoaTtatopoB Hanpasnenuu. Hao6opor, Tako# cyn mesop-
TAHH30BLIB2J OOLIRCTBEHHYIO INHCLHIJMHY, DaclliaThiBajJl OCHOBEHI Ca-
MO#l TOCYZAPCTREHHOCTH. 1aK0OH CYyJL NepecTaBa COOTBETCTBOBAT CBO-
€My OCHOBHOMY HaBHAYEHWI0 — ObITb TOHKHM OpYAMEM YKpenJeHHs
rOCNOJCTBA CBOENOG Kjacca. Mekay TeM Bcsi OpraHH3alus CynLeGHOMH
IeSTeNbHOCTH, KK ¥ CaMble NPHHLIUNBL! CTAporo CHIeACTBEHHOTO NPO-
mecca C ero «KOPOJNEBOH JOKA3aTeNbCTB» B BHAE MNBITKH, Ljja BPa3-
pes C S5THM OCHOBEBIM TpeGOBAaHMEM — CJIYXKHTh HHTEpecaM yKpel-
JeHAd TOCMOLCTBA CBOEro Kjacca. IlpaBpa, meopust (GOpManbHBIX
IOKa3aTeNbLCTB, KaK H CHCTeMa 3THX JO0Ka3aTesbCTB, He olpasaana
_ BOSJIaTaBLIMXCS HA HEe JKCILIOATATODCKMMH KJIACCAMH H HX BOXIAMH
Hagexn. CucremMa (HOPMAJBHBIX JOKAa3aTeJbCTB, KdK MBI TOKaXKeM
3TO jasblie, MoTepnesia Kpax, o6aHKpoTanack. Ho xast Toro, 4To0b!
OOHaPYKHIOCH €¢ BaHKPOTCTBO, NOMKHO OBIIO NMpOHTH HeMano Bpe-
MEHH, B TeYeHMe KOTOPOrOo U3MEHHJIHCH OOGIIECTBEHHBIE OTHOLICHHA
"M CO3aJMCh HOBHlE YCJNOBHS, OOHApYXHBIIME HECOCTOATE/IEHOCTD
cyneGHOro mpomecca ¢ ero (dopMmasibHbiMH IoKazaTeapcTBaMi. Kpy-
leHHE CHCTEMBl (OPMAJBHEIX . HOKA3aTeJhCTB NPOH3OUWN0  TOTIA,
KOTHa DasBUTHE HOBHIX INPOM3BOICTBEHHBIX QTHOUIEHHHA BBUIBHHYJIO
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pOBHIe TpeGoBaHMA ¥ B OOJACTH NMONHTHUYECKOH OPranu3allid, B TOM
qUCH® M B OpPraHH3amuM cyneGHBIX yupexnenuit. Popmanbnas Teo-
PHS DYXHyJa BMecTe C KpYIIEHHEM CTaporo crposi (ancien regime)
D IepHOZ mHoGensl M TopKecTBa OypIKyasHes peBoMONHi. Ho B
CBOe BPeMsi Ta CHCTEMA MOKA3aTeJbCTB CBHILPajd CBOIO pPOIlb, YIIO-
PAKOYMB B H3BECTHOM CMBICTE NPOLECCYAlbHBIE METOAB!, NOJLHSAR
3HaueHMEe CyXa Ha ypOBeHb I'OCYHADCTBEHHOrO YUPEKJEHHS, IONYH-
HHB €r0 JedTeJbHOCTE TpeGOoBaHHAM 3aKoHa,

Hemp3st, pasymeercs, 3a0bBaTh UYTO - 3TOT 3aKOH (OpMYyHpoBan
TpeGOBaHUA SKCIIOATATOPCKHX KJ/ACCOB M UTO, CJICJLOBATENBHO, YITyy~
wenwe cynebmoi paGors, petOPMHPOBAHHON ¢ HMOMONILIO (opMalb
HOM TeOpWM, IUNO TOXKe Ha MOJb3Y 3THM XnaccaM. B Takoit «pe-
GopMe» TpPyZsumecss ObBUIM 3aMHTEpPECcOBAHBl JMWIbL NOCTOJNBKY,
OCKOJIbKY OHa, C OMHOJM CTOpOHbLI, OcBOGOXKI&Na HX OT IOCHOX-
CTBOBABILEr0 IO CHX NOP HHYEM HE OrPIHHUSHHOTO JIMYHOIO HPOH3-
BOJA CYIbH M, C JApyro#, nenana Gojee OYEBHAHOH H OTULTIHBOR
YTHETATEJNLCKYIO pOJIb TEKOro Cyna, JMydlle M sicHee 00Hapyxn-
Bala erd NOLNMHHYIO UPHUPOLY Kak ODYAHA UOpAGOUEHHRA TPYAR-
IMX CS.

Teopust QopMaILHBEIX NOKA3aTENBCTB NMPEICTABAIA SHAUMTEILHbIG
BHIPOJB! HpEeXIe BCEro AJs HOBOH, aGCOMOTHCTCKOH BaacTd, STta
TEOpHA BIIOJHE O0TBeyasa CTPEMJSHHAM IOCYJapPCTBeHHOH BJACTH
" DONUAHATH cefe PasOPBaHHYIO M PACCERHHYIO MO BCEMY TOCYIapCTBY
heonanbHY0 IOCTHUMIO, TIPEeBPATHTL (PEOHAJNBHBIX KHASLKOB, TBODHB-
KX CYX B DacnpaBy B CBOMX MHTeDecaX, B KODOJEBCKHX CJVT,
B CyZelt «eT0 KOPONRBCKOTNO BEJHYECTRA», OCYIISCTBIAAIOLKX «NpaBo-
CyAne» B KODOJIEBCKMX HHTEpecax.

OcHoBHaA e co3farus, Hanpumep, B0 Ppamnum 8 XV Bexe
KOpPONIeBCKOX MATHCTPaTyphl, HE3ABHCHMOH OT MECTHBIX NApJaMEHTOB
H TMOAYHMHEHHOH MCKMOYUTEJbHO BJACTH KOPOJIA, 3aKA0yallach B
TOM, YTOGHl B Jmlle 3TOr0 CYAEHCKOTO COCJNOBHA CO3JaTh <«TBEp-
IbIH, HAJEXKHBIR OMIOT AJA OKOHYATEJbHOH nobensl Hal ¢eoxalm-
3MOM» 1, '

OnmuM ¥3 BakHeHINUX CJASNCTBHA OCYLIECTBJIEHHS S5TON 3ayauH
ObLTO MOJIOXKHTH Ipeles HIH, KaK DOBOPHT HCTOPHK IDEBHETO pyc-
CKOro cymeGmoro npasa JIMRTpHEB, IOCTABHTH «HEPBOIO NIPErpagoio
NOJHOH CyHe#cKol cpobole B Iene pelueBus» 2.

TomxoBaHve 3aKOHOB CYIBAMH, SBIAIOLISECS ONHHM H3 CJHCACTBHIR
«CYEEHCKON CBOGOAB», Nake TAKUM DEBHHTENIIM <«HDABCTBEHHOIO®
H «CHpaBeNJHBOTO» CYHa, KaK Dekrapua, IPeACTaBsLiOCh COBep-
HIEHHO HEeLONYCTHUMBIM. :

«lIpaBo TOJKOBaThL yrOMOBHBIE 3aKOHWbI, — mucan DBekkapwa, —
HeJIb3fl TIPHSHATE 33 CYIbSIMH, TaK KaK OHH He 3aKOHOZATeNH... Ilpa-
BO TONMKOBATH 3aKOHE! JO/RKHO TIPHHALJIEKATh IOCYRaplo, KaK npeji-

*Tans6epr, HecMmensemocts cymelt mo ®pamuwm, <«lOpummiecxull secT-
BAx», 1883, s@mapw, crp. 8. '

* Huurpmesn, Heropms cymeSunx muctanuud, M. 1859, crp. 224.
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CTABHTENIO BOJIK BCEX, 2 He CYNbe, HA KOTODOM JIGKHT TOJbKO
06513aHHOLTL HCCJICJLOBATH: COBEPUIMN JHM OOBUMHSEMBIX MM He ¢o-
BEPUTMJI HPOTHBO3UKONINOE ACHHMEPs !,

«[TpejloCcTaBnTb  CYABE elle TIPABO  TOUIKOBATL  3aKOH — BHAYKT
OTKPLITL JBepb npoMssony. HeT xHuuero omackee ofmenpussTOil
AKCHOMDI, UTO CYIbA JOJIKEH CoOBpa)KaThesl ¢ JYXOM 3aKOHOB.
910 — FHMJIOH OIVIOT NPOTHB NPOU3BOJBHBIX MHEHHH CYIbH... yx
3aKOHOB Y K{KIOTO CYAbH HE YTO HHOE, KaK PE3YJLTAT 3Apanod mimt
OPeBPATHOH €0 JOI'HKH, INOCJeACTBHE JeTKOro WM AYPHOTO IHIIe-
BAPCUKA; O 3aBHCHT OT CTpacTel, cnafocref, JHUHBIX OTHOUICHWH
CyAbH K OGBHHSHEMOMY M OT THICSYM JIOYTH HEYJOBHMBIX OGCTOS-
TENMHCTR, TIOYL BJIMSHHEM KOTODBLIX ONMH M TOT XK€ IpPeJIMeT B pasHbie
MOMCHTBEL UPOJICTABJACTCH HOMOCTOSHHOMY YMy 4e€/IOBeKa B CaMblX
pastoofpasuLix BHAaAXY 2,

I3 9TOM PIACCYXCHHH 3HAMEHHTOI'G IOPHCTA COLEPKHUTCS CBOEIo
POAA ANOJOIHH TCOPHH QOopMaVbHBIX JKOKABATENLCTB, IPU3BAHHOM
OPPAHHMHTL KIPOUIBONLHLIC MHEHMS CYAeH», JIHCHHINHNHPOBATE
KHONOCTOANUBI YM uejoBeXa», KOTOPOMY BREpEHO pelueHHe cyxel-
X Jed Moxora cam ke Dekgapuwa yTREMKINAN, YTO «KHPABCTBEH-
HYIO JOCTOBCPHOCTL JOKAZATCALCIE TOPIGKO  Jlerwe UYYBCTBOBATE,
yeM TOUHO ONPEACIHTL B NpasHiax» 3, on pemyxacn Obli JOTHKOH
SNMOXH, B KOTOPYID XMHJ ¥ KOTOPOX He MOr He OTAATh HeolOXOMUuMOH
JAHA, 33MHUATE CHCTeMY HMEHHO TAKUX TIPABWJ, KOTODhIe MEeHBLIIE
Bcero nanayu Obl CyNbe BO3MOMHOCTL «4yBCTBOBATHY.

AGconoTHaMy, HaHQCHBIUEMY COKDYLIMTENbHEIE YAapsl 1o ¢eo-
HANBHONH  HE3@BHCHMOCTH M pasfpoONeHHOCTH  CPeJHeBEKOBbS,
a BMECTe ¢ NHMY K 10 HE3aBUCHMOCTH OT IeHTPAJbHON BJjacTH ¢eo-
JaNbHOH JOCTHUMH, OLIIM ONMACHBE! CYAbH, NOINUYHHSAIOUIHeCT CBOEMY
«BHYTPEHHEMY YO IeHUIO», NONYCKAIONHe TOJKOBaHHE 33aKOHOB, PY-
KOBOJACTBYIOIIMECA <CBOCH COOCTBEHHOH HE COBECTHIO — O COBECTH
He TNPHXOZUTCH B 3TOM CJydYae IOBODHTH,-— a JOTHKOR. Abcoo-
TH3MY HYXKHB ORIIM CYZbH, MOX2QHMYECKH, ZaBTOMATHYECKH NpHMEHS-
IOLIKe NpaBHJA 3aKOHA, He «YYBCTBYHOIIME», HE DacCyKpaloolive, He
aHaJM3Hpyloime. De3 aHamisa ¥ paccyXJeHui, OrpaHAYHBAACH
dopmManbHbIM TOXTACHBAHHEM JAHHOTO KOHKpeTHOro Jema X ab-
CTPAKTHEIM NPaBUAAM, 32pagee YCTAHOBJGHHBIM B 33KOHe, TaKHe
ZCYIbK» ObIIH JelCTBUTENbHO HAKEXKHBIM OILIOTOM aGCoOTH3MA,
TOHKHM H CJeNbM OPyAHeM B PyKax IpaBdilieno KJjacca 3XCnyoara-
TOPOB.

[oBopst 0 Teopuu (oOpMasbHLIX JOKa3aTesbCTB, Hpod. PofHUIKHH
NONUEPKHBAJ, 9TO «HASHAUGHHE ee COCTOANO B TOM, YTOOHI, COrJIacHO
o6Liell HIee POSLICKHOTO IpOIecca, NOKYHHHMTL pelemye Ies1 Ges-
JEeHOf BOJie 3aKOHa, YNPA3LHMB JOCTYNHYIO OLIMOKEM YMCTBEHHYIO
HesTeIbHOCTE CYIbH IPH OlEeHKe NOKa3aTeNbCTB H 3aMeHHB €e Hes-
TeALHOCTDIO MEXAHHYLCKOIO, COCTOSNIRIO B IIDOCTOM TIOACUHTHIBAHIN

* Bexkxapra, O NpecTylueRasx ¥ Hakasamnax, 1889, cmp. 18, 19,
£ Tam xe, crp. 20, 2L
- *{lam xe, cTp. 29.
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DOKA3aTeNbCTB 32 H IIPOTHB, NPUUYEM CHJIA HX Hancpes ONpe/eneHa
B 3aKoHe» L.

Hanpasasisich OTHEM CBOHM OCTPHEM INPOTHB (GCOMANOB, MOMECT-
HEX KHS3BKOB, HETOKOPHKIX BACCANOB, CTPONTHBBIX 6odp, CHCTEMA
QopMaNBLHBIX TOKA3aTeNHCTE ¢ €8 MBITKOH ¥ TOMY MONOGHEIMH <«IIpO-
LeccyasbHBIME 3BEpPCTBAMH® HAMPABJASNACH APYrHM OCTPHEM TPOTHR
HApoJa, NMPOTHB <«Bpomar» — 9TOH MUIIHOHNOH pesepsuoil padoued
apMHH, Ha KOCTAX KOTOpOH MOAHHMAJOCH M POCJIC NEepRONAIAIbHOR
KanATaJuCTHYECKOe HaROIJeHHE.

Teopus QOPMATHHLIX AOKA3ATENBCTE BBEIPOCTA Ha TOI G NOUBC H
B T€X Xe VCJIOBMAX, UTO H BCA YroJOBHAR HOJHTHKA NCPHOLA nep-
BOHAYAJNbHOrO  KAMHTAJHCTHYECKOr'0 Hakomviends. DByayus TecHeji-
MM 06pasoM CBsizaHa ¢ 9TOH mocnexneil, TeopHst GOPMANBHAIX 10-
Ka3aTeJbCTB MOMKHA  Oplta ofecneunts IManbominyio  s¢hexTHn-
HOCTB YTOJIOBHOTO MpOoUEecca XKak oxHolt u3 GopM YKpCNAEHRS IeN-
TPANH3ALHH TOCYAaPCTBEHHOr0 YIIPABJCHHA 3JKCMroatatopekora of-
IeCTBA, KAK ONHOTO H3 OPYIHE RKNGCCOBOTO TOCHONCTBA SKCMION
TATOPOR, KaX ONHOTO M3 HAuCONee AKTHBHBIX H PEATHHBIX «RCITOMO-
raTeJbHbIX CPELCTB» OCYLIECTBJICHHS MMM CBOGH Kiacconoil NOTHTH-
KH, HaNpaBJEHHON HA VTBepHIEHHE KaNUTAIHCTHYeCKO!! wacThof
COBCTBEHHOCTH.,

Cyn m’cyne6He! npouecc sTofl 3MOXH OHIM  OPraHH3OBANLI B
TOJHOM COOTBETCTRHM ¢ TpeboBanuaMmm abconroTHaMa: ¢ oinolt cro-
POHHL, CYA ¥ CYXEOHBIH npomecc 3TOH 3MOXM CJAYKHAX LCJAH YKpen-
JEHHS MNEeHTPAaNH3al¥d TOCYIApCTBEHHOTO YNpaBJeHHA; ¢ JAPYro#
CTOPOHE!, YCTpalleHHeM W [PeBpalieHweM HAPOXHBIX MacC B HASMHH-
KOB M paf0B Kamirala CYA ¥ CyXeOHu# MpOomece NOMOTasd NepBhIM
yernexaMm KalUTaJHCTHYEeCKOTO HaKoIIeHHS.

Baxneiirell 3agavelf yroJOBHON NOMUTHKH 3TOfl 3NOXH SBJISLIACK
33aJa4a INpHMeHeHneM OecNOAfHON peTmpeccHH OONEryHTL NPOLece
NEPBOHAYANBHONO KANHTAJHCTHYECKOTO  HAKOIJMEHHS, - PACUHCTHTh
TOYBY AJNSl KalHTaTM3Ma, DOATOTOBHTE IJS Hero HeoOXoIMMElE yC-
JIOBHS! DA3BHTHA, OOSCIeTHTL YCTEX HOBBLIX 3KOHOMHUECKHX OTHO-
IIeHMH, OMHPAIOMIUXCH Ha KANUTAJHCTHUECKYIO YacTHYIO COGCTBEH-
HOCTB.

Bypxkyasus ra obnomkax QeonamisMa IOCTpPOMJIA CBOH rocyxap-
CTBEHHEIH alapar, IpHcloCoOneHMblE K HOBBIM 33Ja9aM XanuTajm- -
CTHYECKOH 3KCIJIOATAUH. DTOT alapaT, COCTOABIUME M3 wesoft cH-
CTeME CBOEOCDa3’HLIX DBIFAroB, NMPEACTABMAN cOBOR XOopowo cia-
JKEeHHBIH MEXaHH3M, NPH NOMOWM KOToporo Gypiyasua obecneynBasa
cefe 3KCNIOATANKIO MHJNTHOHOB DaGOUMX H KPECTbH. DTOT MEXaRH3M
NPUBOAWICH B NSHXKEHUE Lelof apMmedi CNenMaJ LHO TOLTOTOBJISH-
ABIX IS COOTBETCTBYIOMIMX QYHAKIUH UYHHOBHWKOB, CPeXM KOTOPBHIX
He TMOCTeNHee MECTO MNPMAANNEIKANO M CyHeHCKOMY YHHOBHHYECTBY.
B mycite pasMMuRBIX rOCY AAaPCTBORHEIX YIPEXKASHHY SKCNJI0ATATOPCKO-
ro ofurecTBa SMOXM NePBORAYATBROTO KalHUTaJMCTHUECKOTO HAKOI-

‘Dofinruk AR Kype yronosroro cynmonmpomseoxcrsa, 1899, r. II, ctp. 209,
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JIEHUS! He MOCHeIHIO DOJb Hrpajl TOrjammmii cyn Kak opynue
GopuOBl AGCOMOTHCTCKON MOHApXHi mpoTHs ¢eoganos ¥ Peonasm-
3Ma, He TNOCJTeJHCGE MECTO 3AHAMAMH B COCTARE OGIOPOKPATHUOCKHX
KaApoB M cyledckue Kanpel. Hanpasnarh mesTessHoCTb 3TOH cymei-
cKO! paTH TaK, KaK 3TOro TpeboBajt HHTECPECH MX X035eB, BLLIO
MOCTATOUHO CepLEe3HKIM H TPYAHBIM AenoM. 2Tofl 3anaue ¥ JoJaKua
Gulna CAYAUTL cucTeMa QOpMANBHBIX TOKA3aTeNLCTR.

3anaun oCugell MOMATHRH 31MO0XH abCOMIOTHIMA H TOPTOBOTO Kally-
Tana HAXONMMJIH COOTBETCTBYIOUIEE BLIPANEHWC U B CYJICOHON mo/mTH-
ge. Best NeATemsHOCTh TOrAUIHEX CYAOR OBJIA TOAUAHEHA OCHOB-
pofl 3ajaue — rapaHTHPOBATh HaHbOJee VCWEIIHOE TNPOBEIEHHC B
FKUIHL TOT'O «OPraliH30BANHOTO HACHJMA®, TOTO KPOBABOIO 3aKON)H-
JamesbeTRA, P NOMOMIH KOTOPOr0 OCYUICCTBISNCA NPOIECE Npespa-
menust GeonanpHolt COGCTBEHHOCTH B YACTHYIO KamMTaNHCTHYECKYIO
COBCTROHITOCTS 1,

«.. . KamuTamicTHYCCKOE  TIPORAROMCTRO,...~— YHTAEM Mbl B <«Kamu-
TANeH, — TPEOOBANO HMMEHIO PAfCKOTO MOJOWEHWs NaPOIHLIX MAace.
IPeRPAULCHHA HX CAMMX B HACMHHKOR M NpOBDAINCHHSA CPENCTB HX
TPYRA B Kamurans 2.

PaspeltteHuio 9Toit 3alaUK YOOPUNIO TMOMOTANO KPOBAROE 3AKOHO-
paTenskeTro Toll ANMOXH, oOheruanmee rpalex OOMIMHHBIX 3eMens H
MPERPRLUICHEC CONIBCKOTO HaceNennms B OPORAr, NHINHX M <«IIPeCTyI-
HHK OB, '

Mapke nurupyer PoGepra Comepca (Robert Somers, ITucema
u3 Tonnawmnun, 1848), nweasuiero, UTo «OMHCTKA® W HITHAHHE HaceJie-
HRA NPAKTHKYIOTCS COGCTBEHHMKAMH KAR TEEPI0 . YCTAHOBIEHHGE
MPHRHIKN, KaK YHCTO TeXRHUEecKas 3eMmyefernuecKas mepa; nono6no
TOMY, KaK Ha NEeBCTBGHHBIX 3eMIAX AMEPHMKH B ABCTpPamiu CROLATCSA
JepeBbs H KYCTH, TAaK TYT NOCTVNAIOT C JIOABMH, COBepwast 3Ty
OTIePAIMIO CITOKOIHLIM TeNOoRKIM ofpazom» 3,

Sra «omepanns» 3aKJI0TANACH B NPOCTOM OOBABJCHHHM TPYAAINX-
C BEE 3aKOHa, B KPOBaBOH, TEPPOPHCTHUECKN] pACTIpaBe ¢ HIUMH.

«..JlIoAy, BHE3AaNHO BRIPBAHHbIE H3 OORIUHOI KUIHEHHOW KOJRY,
He MOTVIM CTOJib Xe BHe3aUHO OCBOWTECA ¢ JAHCHUILMHOR HOBOH
ceoefi ofcranoskd. OHW MaccaMH NDPEBPAINAJHCh B HHIIUX, pa3boil-
AHKOB, OpPOIST — 9YacThio HOOPOBONBHO, B OOJBIIHHCTBE CJyYaes
nom nasierueM ReoOxomumocTH. [lostomy B xomme XV u B Teue-
e Bcero X VI Beka Bo Bcex crpaHax 3anagmoit EBponm! msnarmorcs.
KPOBABHIE 3aKOHBI NPOTHB OpolssrEmuecTBa. OTHH  TeTepelrHero
paBouero Riacca OulM nIpeskie BCero NOABEPrHYTH HAKA3aHHIO 33
TO, 4TC MX HACHJALCTBEHHO IPEBPaTHNH B 6poIar H naynepos. 3aKo-
HONATEbCTBO DPACCMATPHBAMO HX KaK <«IOODOBOJBHLIX® TPECTYITHH-
KOB, HCXOAS W3 TOTO NPEHNNOJNOMKEeHHd, UTO NPH KeJaHWH OHW MOT-
/M 6B TIPOAOJEXATh TPYHHUTRCH IIPH CTaphIX, yiXKe He CYMECTBYO-
IDHX YCJOBHAX» 4. ‘ - S ; j

1 Cu. Mapxc, Kamaran, ITapreazaT, 1937, 7. I, crp. 687.
2 Tam xe, cTp. 675.
*Tawum e, cmn 686,
¢Tam xe, crp. 688



B Takux yCaOBHAX DOL CYXa HMUEM He OTJM¥alach o1 MsICo-
PyGKH; COOTBETCTBEHHO 3aXauaM TOrJAIIHNER YIONOBHOH NONMTHKM
Opljta OpPraHu3oBaHa M IpoleccyaibHas CTOpPOHa [IeJa.

[Tpomecc XOKa3bIBAHHA YpesBblYafiHO ynpoluajdcs, OyAyuH csexen
K YCTAWOBRJEHHIO HEOOXONMMEIX BHEHIHHX (akToB, XapaKTepusyio-
IEXCSA HSBECTHEIMM (opManmeHEIMK TpH3HaKaMH. CrrocoBnl «j10Ka3Hl-
BaHua» OLLIH TaKXKe uYpesBbMAHHO NPOCTEL ¥ CBO2oOpa3Hbl, HaHGO-
Jlee HaZEeXRHBIM CNOCOGOM <«J0KA3bIBAHHA» CHHTAJOCH IIPHMCHEHMHE
bUIHIECKHX CTPANAHNE, IBITKH, I0J YAapaMux KOTOpOH Jerue Bcero
OLII0 TOJNYURTBE OT OGBMHACMOro COOCTBEHHOE MPH3HANHC, NOUHTAB-
meecHd <«JIYUIUHEM BCEro CBeTa A0Ka3aTeNbCTBOM», «Ilapuieil mpoxa-
32TeNbCTEY.

D10 GulNa 3MOXa, KOIAY 30 HEJOCTATKOM <«HDPIABCTBCHHOTO YOCK-
HEHMs CYAbH JOMKHL ObiM CO3AaBaTh HCKyCCTBeHHOC YOexjue-
HHe, BBITEKAIOWEE M3 PACCMOTPEHHMA HAKOMHMBUICHCH TICDOTMCKUS 1,

B XVI—XVIII Bexax ycHJHAMM TaKHX YHEHBIX IO TOTJaliHeMy
Bpemenn loprctoB, Kak IOnm#k Kaapye (Clarus), ®apuuanuif, Kapis
wos, Mackapaye, MmGepr » Ap., Oblia cospana cpocolpasnan-
CHCTEMA JOKA3aTeJhCTR, IMPEHCHOJHGHHAS, KaK roBopHT Bero, yronu-
YeHHLIX NpaBuy H OECKOHEUHOrO KOJMYecTBa pasrpaHHdeHult, koro-
PLIMM CTAPAAMCL BCARKMH 4acTHHIE cayvalfl NOXBOAMTE NOJX H3Bect-
HYI0 ajre6pandeckyo GopMyny, AOJIKEHCTBYIOUYIO ONPEASJHTL BH-
HOBHOCTb HJAH HEBHHOBHOCTL NOICYIHMOTO.

«BHUKAst B STY TEOPHW CYHeGHO-YTrONOBHBIX JOKA3ATENBCTB, =
QHIIeT [0 NOBOAY 3TOH TeopHH bero, — HEBOJBHO IPUXOIMIUE K
BONIpOCY: 3Ta Ge3nya IpemOCTODONKHOCTEH BanmpapJeHa JH IPOTHD
CYIBH, WM K€ NPOTHB MOACYIMMOro, TaK XaK B BupadoTasHOl Ka-
3yucTaMu Oe3fHe YNOBOK M CeTeH MOMET 3amyTaTthCsl B IefiCTBu-
TeMLHOCTH H CYJbf, B TOXCYAMMHE? Cpenu TBHICAYM CHCTEM, H30-
GpeTeHHBIX TOI0 NaryGHO Teopuefl, s YKaxy Ha KIaCCH(DHKALHIO
JOKa3aTellbCTB, KOTOpas wuMmena yOmHCTBEHHOE XKeJaHHe CKOBaTh
COBECTb CYABH» 2, : o o

Ho sT2 Tak HaspiBaemasi «Hayka O I0Kas3aTeNbCTBaX®» H  OCHO-
BAHHAA Ha 3TOH <«HAayKe» CHCTEMA JOKa3aTeJbCTB IIPAMO OTBEYAJM
HHTEDECAM TOCHOCTBOBABIIKY B TY 3IOXY KJACCOB SKCIJIOATATOPOB,
BHACBIIHEX B CYXZe OJHO H3 CPEICTB YKDEIIGHHS CBOETO TIOCHON-
CTBA H HPOSABJABIIHX BeMvuyaiulee 6espasjmuude XK TOMY, «naryGHa»,
OTBPATHTE/IbHA, 6e3KaJOCTHA K KECTOKOCepHHA 3Ta CHCTeMa JoKa-
3aTeNbCTE HWJM HeT. DoJsplle TOro, ycraM® CBOHX KJEBDETOB H
IpocTe GECCTHIAHBIX Jakees OT HaykH, Kak JKyce (Jousse), skcnno-
araTopel BOCXBAJBIIH 5Ty CUCTEMY DOKa3aTelbeTs. 110 nmosony »To#
cucreMsl JKyce, HanmpuMmep, YTBEPKIAJ, YTO COAEPHKABIICE TEODHIO
tdopManbHBIX HOKA3aTeNBCTB YIOJOBHO-NPOLECCYANbHOE VIOKEHHE
«..cogfundgeT B cefe BCe Xopoiliie TpeCOBaHHA: €r0 HAMCAJLA JIIO-

! Bexo, Oprasmsayss YTOIOBHOH IOCTWNEE B I/AdBECRIME WCTOpPHTECKHE
smoxd, 1867, crp. 229.

2 Tam xe, cop. 230.
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6oBb K OOLLECTBEHHOMY ONArOCOCTOSIHMIO; BCAKO® €r0 'COBO 1Ipo-
MHTAHO CTIPABEJJIMBOCTRION I,

Tax »XCHJOATATOPLI NPOCJABJAAIOT H3YBepeTBa cBoelt Gopubur ¢
HEMOKOPHLIMY, BOCXBANAA CHCTEMY 3ITOTO JeHCTBHTEABHO «..UeJIOBE-
KOYOHiicTBeHIONO H 6e3yMHOro KyabTa NMBLITKH M TEODHU CY-
LebHO-YFrOJOBHBI X JOKAa3aTeLbCTB»2

B pykax a0COMIOTHCTCKOM MOHAPXHMH CYJA, YTOJOBHBIH pO3BICKHON
nporece H TCOPHS (POPMANbHBEIX XOKA3AaTeJbCTB, OPraHHYECKH CBi-
saHHasg ¢ JTHM IpONECCOM, CHITPASH KPYNHEHIUYIO IOJMTHUECKYIO
posb B Gopnbe npotus Qeonanusma, B 6opbbe 32 PaCUMCTKY IOYBHI
I8 PASBUTHA M YKPCIUIGHHA KamUTaIMCTHYSCKON COOCTBEHHOCTH,
upHimeiteii Ha cmeny cobcerpennocty Geomansroil. Mmenso B8 atoMm
O6CTOSTCHLCTRE HYXKHO HCKATH OObACHEHHE KaK CAMOr0 IOABJIEHHSA,
TaK M 3NaUHTEALION MuUByuecTH TeopHH — dopMaNbHBIX  g0Kasa-
TeNLCTH, TIpocyuiecTBoBaBiiel no cepexunbl XIX Bexa.

Teopus QOPMAJIBHBIX MJM, KaK ClI¢ MHaue ee HaA3LIBAIOT, 38KOH-
HbIX JOKAZATCALCTB BOBLE He NpelxctasaseT coloi, KaKk YTBepx-
AT HeKoTophie Oypxyasnse yueuwsie (Bmamumupos, PoiHunkui),
Pe3YNILTATA HAKOINIRHHOIO YeNOBEYECKOT'( ONBITR, <«JOIHYECKHX I1O-
noxenuit obupguenoseucckoro onwray (BuanuMmupos). OraTeo-
PHS SBJIHETCH, HA000POT, YPEIBHIUAITHO APKHM NAMATHHKOM 3KCIIOaTa-
TOPCKOTO 1IPana, CHie He YCBOMBIIErO0 MCKYCCTBA XKJACCOBOH MAacKu-
POBKM, CTOJIL YMENO NPUMEHAEMOR INpaBOM COBPEMEHHBIX KalHTaJH-
CTHUECKHX 3KCIWUI0ATATOpPOB. BMecTe ¢ TeM 3Ta TeOpHSl CBHAETENb-
CTBYeT JHUIHu{l pa3 O TOM, UDO CYX SBISETCHA BOBCE He «IIPHHIH-
NUANTLRBIM CAMOOTPaHHUEHHeM rocyaapcrTeenHol siractay (Mepwunrr,
[leqb B npaBe), a OPraHOM BJacCTH, NEHCTBYWOIIUM B HHTE-
pecax TOCMOJCTBYIOWIEN0 B RaWHOM ofutecrtse kyacca. Oma cBHIe-
TENBCTBYET O TOM, uTO cyiebHOo-mpoumeccyanbbie (ODMBI AeATE]b-
HOCTH — HE& «Masikp cyneOnuix melcTsuii» 3, BO3QBUraeMele uenoBe-
YeCTBOM HA TIYTH CBOEr0 KYJBTYDHOTO Pa3BHTHA H «IO Mepe i o-
CTYNAaT@AbHOT O [IBMXEHHS XYJbTYphI» % (paspanka Mof. —
A. B), a nuub QopMEl YKpeflIeHHS KJIaCCOBOTO TOCIONCTBA.

Teopuss GOpManbHBIX JOKa3aTeNbCTB — 3TO  TEODHA, CO3[aBllasi
1 ODOCHOBABINASA TAKVIO CHCTEMY COOMpaHHd, IOJNb3OBAHHUS M ONEHKH
CYZeGHbIX HOKA3aTeNibCTB, KOTOpasd IOJHOCTBIO OTBEYasa OCHOBHBIM
NPUHLMIAM CJEACTBEHHONO IIPOIECcca, UMEBIIEre CBOMM  IVIaB-
HBEIM HA3HaYeHHEM OOECHeyuTh PacnpaBy € TPYLAIIWMHCH, OPHBO-
OHMBIMH «..K IUCUMIUIMHE HaeMHOro TpyJa IJieTbMR, KielMauy,
NBITKaMu»S.

CoBepllleRHO HeNpaBUNBHO YTBEPXKIEHHE HEKOTOPHIX IpoLeccy-
aNUCTOB, YTO TeOpHst (QOPMANBHEIX [0Ka3aTelIbCTB INPOTHBOPEYHIA

1 Bexo, OpraHd3alus YroJOBHOH IOCTHUMEK B IJIABHeHINA® HCTODHUECKHE SIO-
xu, 1867, crp. 241. _ S
P Tam xe. _ '
3 Hélie, Traité de linstruction criminelle, 1845, v. I, p. 6.
t Maxafinoscku, Ocropane IPEBUENN OPraHH3ADEH YIOMOBHOTO CYA4,
Towmck, 1905, : _
5 Mapxc, Kamgran, Tlapmaagar, 1937, t. I, c1p. 690.
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NPUHOHMNAM PO3BICKHOTO Npomecca !, Tax KAK CTPEMUJIACL CO3NAThL
NpOTHBOBEC KpadmeMy cymefickomy npoussoay. Cucrema (hopmas-
HBEIX [O0K43aTeNbCTB MOJarana, IeHCTBUTENIbHO, H3BeCTHBIN Mpemel
«CYymefACKOMY MPOH3BONY», CTPOr0 DEerVIAMEHTHDYS  JeATENhHOCTD
CYIbM B JeJle OUEHKH J0KA3aTeJbCTB 3apaHee yCTAHOBJACHWLIMH B
3axore npaBuiaMu. Ho cameiil Xapakrep 3TOH DErTaMeHTAILMH, CBO-
JuBlelf pONb CYIAbH K DOJH MeXaHHYEeCKH neﬁcrr_r_a-onasmem aABTOMA-
T4, NPEBPAllas NMPONece TOKA3LIBAHMA — BAXKHEHIIYIO HacTb BCS-
KOr'o Tpomecca, HYIIy Tpouecca — B CTOML XKe TaJeKyI0 OT 3a)auu
YCTAHOBJEHUS MaTepHaNmbHON MCTHHBI TMPOMEAYDPY, KaKoil aBJsics
H DO3BICKHOI NMpOUecc B LEJOM.

TIpoHPKHYTBI MOJHIEICRAME  TeHICHIMAMY, Tpecaenyiomul 3a-
NaYd YKPenJeHWs: ¥ OXPAHB HHTEPECOB IKCIWIOATATOPCKOTO ToCy-
AapcTBa, NPOTHBOTOCTABISEMBLIX HHTEPECAM JHUHOCTH, HHTepecam
YesIoOBeKa W IpakIAaHHHa, PO3BICKHON Mpolece e cuutancs ¢ ofny-
HSIEMEIM, NPEACTABAABIIEM COGOi MpoCTOl CACACTREINILIT MaTepHan,
npocTOR O6BEKT CNENCTBEHHOTO SKemepuMentuposanua. HaunbBonee
PE3KO 3TC BRIPAXKANOCH B TAK HASHIBAAMOM NBITOUNOM Npouecce, rie
IIBITKE ABJIAJACH OCHOBHBIM M TOCHNOACTBYIOUIHM METONOM <«JIOKA3H-
BAHASA.

- Jlra MBITOYHOrO npouecca OBIO BAXKHO  YCTAHOBHTL ML YCJO-
BHA, IPH HaJWYHM KOTOPBIX OLLIO BOSMONKHNO M J03ROMCHO ofpa-
TATBCA K TIBITKE, MO Pe3yJLTATaM KOTOpOH M pelramocs Jeso. Pogb
3THX YCJOBMA B HUIpANH ITOKA3aTENLCTBA, ONPEASSABUIHE JOMYCTH-
MOCTb HJIH HELOTYCTHMOCTH IIBITKH.

MoXHO J¥ OTDhHIATE OPTAHMYECKYIO CBA3L «NBITOWHOTO NpOUEC-
cay ¢ Teopuel (opMaJbHEIX TOKA3aTENIBCTB, B OCHOBE KOTOPOH Jre-
KaJl TPHHUUT Npeolalalonlero 3HaueHHst COGCTBRHHOTO NPU3HAHHSA
ofBurgemMoro? Komeuno, Hesb3s, Kak HeJNb3s [OBOPHTH O NPOTHBO-
peyuH, gKOObl CYIIeCTBOBABIUEM MeXIY HHKBH3HIIMOHHEIM, DO3BICK-
BEIM NMPONECCOM H JEerajpHOR TeopHed.

«C oTMeHo10 NBITKH, — gnTaeM Mel v mpod. dofimwuxkoro, — npe-
oframaoiee 3HaYeHEHe COOCTBOHHOTO IIPU3HAHMA COXPaHSETCHd, X
TONYYSHHIO €ro [ONPeKHeMY HAMPABIAIOTCH YCHIMMSA WHKBHAHIHOH-
HOTO TIpOIecca, XOTS TIPH TIOMOLIM MHEIX Mep, TeJBKO OHO <CUH-
TaeTCH N0Ka3aTeNbCTBOM BIIOJHE COBEPINONHEIM, ¥ 3aXauya 3aKOHO-
NATENS CBOAWTCA K YKa3dHMIO IPYDHX IOKa3aTeNbCTB, SOJee WM
MeHEee K HeMY NpHOMMNKAOMMXCH, U ONPeIeUICHWIO CTeleHH TaKoit
6/m30cTH. Pelnenme 3TOro BOTMpPOCa JlerajhHAs Teopus  JOKasa-
TENLCTB BO3NATAET Ha 3aKOHOHMATENA» 2. :

OcroBHas 3ajaya WHKBH3HIHOHHOTO (DOSHICKROTO) fIpomecca —
«JIETKO M BEPHO» OTKPHITL BuHOBRoro (Bbapmes). B srom npo-
IeCce CIIeJOBATeNMb CTOUT <..TPOTHB OGBHHSEMOTO, KaK NpeaCTaBH-
TeJb FOCYLapCTBa, NPeC/eAYIOmIero NpecTyNJenHe, kak COBHHUTEJD,
meficTByrommi BO mMa ero. [TosToMy OR HoMmKeH HOKa3aTh OBOe

! Cm., mampamep, Poam¥, YromosHoe cymompomseofcTso, 1916, max. 3-e,
cTP. 38%; Dofimmuxmi, Kype yronosroro cynonpomssoxmctsa, 1899, T. IL
2 Qodruuxk A, Kypc yronossoro cynonpoussoncTsa, 1899, . II, crp. 209,
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obBuHeHte, A0JKeH cobpath BCE BOIMOAUMILIC JOKA3ATEALCIBA I
TOrO, YTOOBl B CHAYUAC, CHEJNH OOBHHHCMBLIH HC HPCACTABUT LOKILiI-
TeJIbCTB, ONUPaBIALIBAIOIIMX ero, M, [0 BCEMY BCPOSTHIO, HEJL3A YKe
6yAeT NOJAYUUTH OT HEro IPH3HAHKH, MMETb 3AKOHHDLIE NPHYHHLL A
OGBUHEHHSA €r0 H TaK0oC KOJMYeCTBO MaTepHasoB H ycjaobuH, yrolul
MOKHO ObLIO Ha OCHOBAUWM HX OODLABHTL €r0 BHUIOBHLIM» 1,

B »THX CaoBaX npodr. Dapiuesa packpuiBACTCsl e TOJbKO 104«
JMHHAS NEJEeYCTPeMJCHHOCTL DPO3LICKHOIO [poleced, O H NOAJHH-
Hasl CBsAsb C 3To#l (OpMOH npopecca CHCTeMBL (QOPMUILHLIX LOKa3d~
TENBLCTB,

CBs3b POSLICKHOI'O HpolCecd ¢ JACIaJLHOH TCOPHCH  HUCUMHCHH,
Bra cBH3k, B LYWHOCTH [OBOPSA, CTOJb TecHd, HTO TOJLKO JIPH
FOCHOACTBE  PO3BICKLOIO  Hpouccca H  Oblid  BO3MOMHE  TAKaH
CHCTEMA MOKABATEMLCTE, KaK CHCTCMA (upPMAIBHLIY HORUIATCALCTY.
Kak ® pPOSDICKHOH [pOUCEs, STd  TCupHd  HOMHOCTBI)  OTBEUML
HagpeBLIHM HOTPLOHOCTHM CBOCIO BpeMCHHM, BMecie ¢ POIMCKHBIM
OPOLECCOM OHA COIMIA €O CHeHLL B TOT MOMEHT, Kolla crapue
nOTPeOHOCTH  OTXMHM  CBOH  BCK M CMURHHIHCHL  HOBLIME  Tpe-
GOBEHMAMM, BBHIABHHYTHIMM DUIBHTLIM  KAUWTAIHCTHUYECKEM  XO3sH-
CTBOM. ' |

Hexofs M3 COMMOBLHOIO HOPABCHTHG JUOMACH, HS HPMSmasg pas-
NMYHOH HMX COLHMANLHONR 3HAYHMOCTH, TEOPHH (DOPMAJbLHEIX A0Kasd-
TeNLCTB OTpaXada coOo0il CTPeMJACHHE LEeHTPANH30BARHON rocylap-
CTBEHHOH BJACTH SIOXH DPaHHEr0 KANMTANM3MA IPEOJOJILTh, COlpO-
THBAEGHHE DASJIAYHBIX MECTHRIX HHTCPECOB DasBHTHIO KARHTAJIH3MA,
DOCKOAbKY 3T0 BO3MOXHO CHENATb IIPH IIOMOLIA COOTBETCTBEHHOIO
HANpaBJIEHHST JEATENLHOCTH CTOJb BAKHOH HaCTH roCylapCTBEHHOTO
annapara, Kaxk cyX, TeopHs (OpMajlbRhIX N0XKa3aTeJbiTB MOIJA Chl-
rpaTh H B JefCTBUTEJBHOCTH Chirpasa CBOK pois B Gopnle elle
He BIIOJHE OKperiueHd UEHTPaAJH30BAHHOH TIOCYHAPCTBCHHOH BJACTH
IPOTHB HPOH3BOJIA MECTHbIX CYJO0B, NPOTHB «OOMAaHYHBOLO HENOCTO-
SHCTBA TPOM3BOJIbHBIX TOJKOBAHMH®» 33aKOHOB CYAbAMH, €WE He oc-
BOGOJUBIIMMACA OT Tpaguuuii ¢eojanusma. ITOT NPOTECT NPOTUB
CydeHCKOro NpOKM3BOJA, OTpaxkasliero coboil ¢eoialbHbie HacTpo-
8HHfA, OYCHb DESKO H XapaKTepHO BLIpasus Dexxapua, oloJYHBUIMHCH
NpOTHB BapBapckHXx CcyAebHrix ofnyaes cpeaseBexosbs. «Korsa
3aKOHB[ M3JOXKEHH B YJOKEHUM TOYHO H INOAMKAT OyKBaNbHOMY
HCOOJMHEHMIO, — Iucan Dbexkapua, — Korja cyaba 00f3aH TOJLKO
PacCMOTPETb, COTJMCHO JIM [laHHOe JeHCTBHE rpaXXJaHHHA C 3aKOHOM
HIH HECOIJIACHO... TOrJa rpaxjase H30aBBCHH OT MHOXKECTBA MeJ-
KHX THDaHOB» 2.

Oznaxo, BECMOTPA Ha BCIO TUIATEJIbHOCTH PerAaMeHTaLHH Jeralb-
BOH TeopmeH CyleHCKOH AeATeNbHOCTH, AN CyAeHiCKoro npoussoJa
IDH FOCHOACTBE STCH TEOpHH MNPEeACTaBJSJHCH CaMbieé HeOrpaHHyeH-
Hhle BO3MOXHOCTH. M 370 Bnonse eCcTecTBeHHO, TaK Kak B YyCJo-

"Bapmesn, Ocuosayus yroJopHoro cyaompouspoictsa, CIIB, 1841,
c1p. 148149,
*bexxap#a, O ppecTynieewax H Bakaszauhax, 1889, crp. 21—22.
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By POBBICRHOTO mpoltecca (opMalbHbie TpeSoBaHis H o YCJOBUM
IPOIECCYAJbHOrO 3aKOHA NpeBpallajuch B CIenoe OpyAHue B pyKax
CYJeHCKKX YHHOBHHKOB, 3TOTO NOJJUHHOIO <MHOMKECTBA MEJIKKX
THPaHOB», TBOPHUBIIMX BOJIO CBOErO COCJOBHS, CBOEIO KJjacca.

KnaccoBbifl XapakTep 3TOH TEOpHH HE OCTaBJAET HHKAKOro co-
MEeHHA. OTO OOGCTOSTENhCTBO He MOTYT OTPHUATL Jaxe OypxKyas-
HbIE IOPHCThI, XOTS OHH # CTAPAIOTCA BCAYECKH €rc 3aMackMpOBaTh
H 3aBYaJupOBATD.

TakoBa nomnelTKa, HanpuMep, npod. ClydyeBCKOr0o OCHOBHYIO HIel0
NPaBUI TeOpuH (OpMalbHBIX MOKA3aTeNbCTE OODACHHTL TeM, YTO
«CyLe#dcKull NPHroBOp AONXKEH (COrJacHo 3TOH TeOopHH.-—A. B.)
onMpaTLCA Ha o6l eTnNpH3HaHHBI e (paspsaxka Mos. — A. B.)
0O bEKTHBHbIE OCHOBAHMSY 1.

Ho uyro npeicrasisioT coboft STH <«o6IIeNpH3HAHHBE O0BeKTHB-
HEle OCHOBAHHA», KaK He YIMOJOBHO-NPABOBYIO M YroJOBHO-IpoOUec-
CYANbHYIO HIEOJIONHIO SKCNJI0aTATOPCKMX KJjaccos, GOpOBIIMXCS sa
SKOHOMHUYECKOS H IOJHTHUECKOE YKperjleHHe CBOEro IOCHOMCTBA,
BHIEBIUMX B CBOE BpeMA B TeopMH GOPMAILHBIX  JOKASATENLCTB
OXHO M3 cpeICTB 5ToK GoppOH? C 5Tod TOUKM 3penus HEoOXOUHMMO
OIGHHBATD WCTODHYSCKYI) pOJb CHCTeMbl - QOPMANIBLHEIX  J0Kasa-
TEJBCTE B DPasBHUTHH JOKa3aTeslCTBEHHOrO npasa. CoBepIIeHHO IO-
3TOMY HENpPABHJIbHA OLCHKA TEOpHM (OPMANbHLIX JOKA34TEJBCTB
CO CTODPOHBI HEKOTOPBIX IIPOLECCYAJHCTOB, He 3aMeYalolutX, 04EBHILHO,
KJIACCOBON INpHPOABl 3TOK TEOPHH X ee HCTOPHUECKOR 00ycJoBJeH-
HOCTH, OTKDBHIBIUMX B 3TOH TeOpHM <«3JOpOBble Hayaja» H «340DO-
BOE 3epHO», PA3BHTHE M yriybneHde KOTODHIX JOJKHBI AKOGH CO-
CTaBUTh 3aJlauy COBPEMEHHOIO YYeHM: O X0KasaTeJbCTBax .

1 Cayuesckrul, YueGHHK pycckoro yroJoproro mponecca, 4. Il — Cyzo-
npoussoactso, CITB, 1892, crp. 134.

Knaccosoe 006baCHEHHE HMCTODHH TIPOPHBAETCH HHOTKA Jaxe CO CTDAHMI[ TPY-
noB GypKYa3HHX HCTODHKOB. Tak, HampuMep, Kuowercku®, rosops B «Kypce
pyccko#t @cropum» o «Pycckolfi Ilpaeme», BHRyMXIeH ObLT KOHCTAaTHPOBATh, UTO
«Pycekas [lpasia ecTs NO MPEHMYILECTBY YJOMKEHHE O KaneTatde. Kanuran coryxuT
npeAMeTOM OCOGEHHO HAOPSKEHHONO BHHMAHHA [J 3aKOHOMATENA; CaMHH TpYX,
T. €. JUYHOCTL YeJjoueKa, pacCMaTPUBAETCS KaK OpyAMe KamuTalla: MOXHO CKa-
3aTh, WIO KaNWTAaJ — STO CaMas IpHBHJernposaHdasg ocoba B Pycckofi Ilpasmes.
H gmanbme: «Bmepemu Bcero, mio Kpafinelf Mepe B XpeBHEHIIBX OTHesaXx KOLEKCa,
ODOCTAaBJeHH HMHTEPECH H OTHOWISHHS COCTOATENbHHX T[OPOJCKHX KJaccOB, T. e.
OTHOWIEHHS XOJIOMOBJAANENbILCKOTO ¥ TOProBO-IPOMBIINEHHOrO MHpa. Tak, ¥3ydas
oo Pycckoit Ilpasme rpaxkzasckuif INOpPANOK, YaCTHHE, OPHIHYECKHe OTHOUIe-
HAS JIOJEH, Mhl H- 3[eCh BCTpedaeMcs ¢ TOH Xe CcioK, KOTopas Tax Morymie-
CTBEHHO XeHCTBOBAJA HA YCTAROBJECHAE NOVEATHYECKOrO NOPALKa BO BCE  HpPO-
JOJKEeHME H3YYaeMOr0 HAMH OepBOTO NepHomda: TaM, B NOMHTAYSCKON KH3HE,
TAKOIO CHMOH OLLI TOProBhl TOpPOJ <O CBOMM BeueM; M 3Uech, B YACTHOM
TPaXIaHCKOM OOIIEXKHTHH, SBJASETCH TOT Xe TODOX ¢ TeM, 4eM OH paboTalt, —
C TOPrOBO-NPOMBHIJIEHHNM KanmraJoM» (Knwosescxku®, Kype pycckofr mcro-
puu, Couskrrs, 1937, u. I, ctp. 253, 254).

®Cm. F'poAsuuCcKHH, YUeHHe O HOKA3aTeNbCTBAX M €ro spoamouus, Xapb-
KoB, 1925; Hensuos-Be6yTos, Coserckuit yrosoBuu#l mnpouece, XapbKos,
1929, Bmum. II, ctp. 112

B cmoedl Opoumope «¥YueHwe o JOKasaTeNbCTBAX R ero ssovmound» (crp. 10)
Tpod. I'DOR3UHCKRE peKOMEHZYET B3ATb U3 TEOPHH (DOPMANbHHIX NOKA3ATEJNBCTB
TO RNONOKUTENHHOE, WTO HMRNOCH B CTAapOM NpAaBe, He HCHODHDYS <«TexX NeH-
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Henpas, pasyMeercs, OTKashIBATLCS 01 WCNOJBL3OBAHHA — Beerd
HellCTBUTELHO HEHHOr 0, HLOOBITOr0 pPa3BUTHEM NPOLECCYallbHOTO H,
B YaCTHOCTH, AOKa3aTeJbCTBEHHOI'O TpaBa, B HHTEpecax YJYyylleHH:
ganieit CJOeJCTBEHHOH M cynebwoli paboTel. Ho oT HCIOJR30BaHEHS
«370POBEIX HagajJ» TeOPUH (DOPMAJBHBIX H0KA3aTeNHhCTB HYXKHO pe-
UTENBHO OTKA3AThCH, NPeXIle BCETO BCJIEACTBHE TOTO, YTO B TEO-
pur (HOPMAJBHBIX JOKA3ATENBOTE HUKAKMX 3J0POBLIX «HAUAM» HJH
«3epeH», KaK Mbl IIOKAa3aJH 3TO BhIIe, HET M cjefa. DTO XOpoulo

HOHSAJM B KOHIE KOHIOB caMM Oypxyasuble IOPHCTBI, CHA4BLIHE TE€O-
pui0 (OPMAJNBLHBIX JOKA3aTENbCTB B aPXHB. |

)

HEX NPAKTHUCCKMX yKasauui, KakHe cogepokiago B cefe cTapoe 3aKOROIATENh-
CTBO®, 1 COUETATH 9TO C BUYTPCHHHM CYRCHCKHM YOCKICHHEM,

ExBa JI NO3AOPOBHTCS YUCHMIO © JOKAZRTEALOTBAX OT TAKOI'O «COUCTAHUS», OT
TaKol «sgJeKTHMCCKOR ToxJrelKus!..




rJaABA 1l
| AHIJIMHCKOE N OKA3ATEJLCTBEHHOE NPABO

§ 10. OcobenHOCTH AMIIMHCKOH CHCTEMM J0KA3aTedbCTB

AHrauiicKast cucreMa HOKasaTeNbCTB OOBIYHO  paceMaTpuBaeTcs
KaK cpoeo0pa3Hoe TIPOSBJIRHHE AHIJIMHCKOrO IipaBa, DPe3Ko OTJHy-
HO& OT KOHTMHEHTAJbHOTO NIpaBa, B YHaCTHOCTH OT NpaBa sn0xu
TOCNOACTBA TEOPHH (HOPMABHEIX JOKAaSATEJHCTB L.

OpHI#HANBHOCTD AHIVIMHCKOR TEODHH JOKASATEJLCTB HEKOTOpHIR
yueHhle BUOAT NpeX e BCErd B TOM, YTO 5Ta TEOPHA HE COMEPIKHT
B cefe NpPaBHJI 0 CHJE XOKa3aTeNbCTB.

<AHrIMACKAaA TEODHS JOKAa3aTesbCTB, — YHTaEM Ml 110 3TOMY
NOBOAY Yy npod. Bmagumuposa, — ¢CTb M€TOX HCCJAENOBaAHUSA
HCTHHB, a8 He COBOKYNHOCTh NpaBUM, OoNpenens-
OIKUX HanepeX NpPpU3HAKH JHocToBepHOCTH»2 Ilo-
sToMy npod. BraaymupoB aurJMECKYI0 TEODHIO HOKA3aTeNHCTB Har
3b/BAET NPOCTO «...JJOTHKOH YIrOJIOBHOINO Mpouecca, TeopueH, ompe-
Hessiontel MeTox paspafoTKH KOKasaTeabCTBy 3.

B 5TOM OTHOWIEHHH AHTJUHCKOE I0KA3aTeJNbCTRBEHHOE IIpPaBO neﬁ-
CTBHTEJbHO IPEICTABJSET IpoMafHni uuTepec. HM3ayuyénue sTOro
llpaBa HE TOJBKO oforaliaeT NO3HAHUSAMH HCTOPHUECKOTO H IOPHIH-
YeCKONO MOPSAKa, HO M NOMOraeT OBJafeTh NPONECCOM IOpHAMWYe-
CKOTO aHaju3a ¥ CHHTe3a pacCMaTpPHBaeMbIX B cyjaeGHOM mpolecce
hakToB. O pos B YyyYeHHH O CyAeOHBIX [MOKAa3aTeJbCTBAX HAYKH
JIOTHKH TOBODHT ¥ 3HAMEHMTHIH aHT/MACKHE Iopuct CrHdeH 4

Bcio Teopmio  cyneCHBIX HokasaTelbcTB CrubeH, B CYIIHOCTH
roBODsl, IOJIHOCTBIO CBOAMT K ofInedl npobiieMe HAYKH JIOTHKH, HMe-

1 Cm. 06 stom y nmpod. JIOOMEECKOrO DpelHcsoBde K NepeBORY KHUrH CTH-
tena «Ouepx HOKasaTeNbCTBERHOro mnpaBa»; [ pOZ3 HHCKHN, Yuesue o HAO-
KasaTesJbCTBAX # ero ssowonud, IOpmx maz-so HKIO ¥VCCP, Xaperos, 1925;
BraaxgmMupon, VyesHe o6 YrOMOBHHX HXOKa3aTeldbCTBAX, OI'IB 1910. Kenny -
(«Outlines of criminal lawe, Cambrige, 1936) 0COCGHEHOCTH aHIIMICKONO AOKA-
3aTeJqbCTBEHHOrO IPaBa BUAMT B OCOOEHHOCTAX Da3BATHA ARMVIRMCKOTO CyaeGHOrO
mponecca, B KOTOPOM BONPOCH HPaBa OTAENEHH OT BONPOCOB (akTa, NpejocTad-
JEeHHBX XOMIETEHIEM TPUCAXKEHNX 3acefatenedi (laymen) (386).

:BraamMuaDpoB, VYdende o0 YILOJOBHBIX JoOKasaTenancreax, CIIB, 1910,
#ax. 3-e, crp. 80,

3Tam xe. _

4CM. Stephen, A digest of the law of evidence, 1877, IX.

64



jomed, KaK H3BECTHO, CBOeH OCHOBHOM 3anauell BLHIBCHGHHE 3aKJIO-
yeHHs OT HM3BECTHOrO K HeussectnoMy. Cruder Bce copxepx a-
HWe JOKasaTeJdbCTBEeHHOIO NIpaBa BUAUT B YYEHUH 06
OTHOCHMOCTH A OKAa3AaTENbCTB, T. € O TOM, KakHe (GaKTel MO-
ryT CYMTATBCH OTHOCALIMMHCH K NaHHOMY HeJly, a TaKKe O TOM,
KaKHe JOKA3ATeJBCTBA M NPH KaKHX YCJAOBUSX JONYCKAIOTCA Ha
cynefHoM CREACTBEM, Xe€M M KakuM 0f0pasoM 3TH NOKa3aTe/bCTRa
HO/KEBl OBITh MPEACTABJSEMEl IPH ML0KA3LIBAHHH KaKOro-au6o
paxra ', ,

D10 NEeHCTBHTENLHO COBEDIIEHHO HOBAs IOCTAHOBKA BOmpoca 0O
[IOKAa3aTEeNBCTBAX IO CPaBHEHMIO ¢ Teopued (GOpMAJILHBIX [KOKa3a-
TeJbCTB, HECOMHEHHO BeChMA BLITOLHO OTJMUAIOLIAN AHIJHHCKYIO
TEOPHIO OT TeOPHH (QOPMATLHLIX X0Ka3aTeNLCTB.

Teopust OPMAJILHLIX NOKA3aTENbCTB, KAaK Mbl VXK€ BHIGJH, HA
MECTO YOXNEHHs CY/IbH CTaBHJA 3aKOH, COBEPLIEHHO WMCKJIOYAR
BCAKYIO OLLEHKY CyAbed NOK&3aTenbCTn, BCAKoe «cBofojxHoes ofpa-
IEeHHe C IPENCTABJCHHBIMY CYAY B KauecTBe JoKasaTenancTsa dax-
TaMd. B NPOTHBONOJNOMKHOCTL STON CHCTEME OKAMEHEJBIX H0KAa3a-
TENBCTB, AUIVEHACKAS TEOPHR MOK43aTEJILCTB NPEeAOCTABAAET CYRbe
H3BECTHYIO CBOBONY OUGHKM TeX HIM MHLIX (GaKTOB, JAET CYHbE
H3BeCTHBIE IOPHAHYECKHE NPHHUMUIBL, PYKOBONCTBYSACL KOTOPBIMH
cyapsd Jydile M Gesolnbousee Mor Obl OCYLIECTBHTb 3Ty OUEHKY.
AnrnMACKas TEOpHA NOKA3aTembeTB TECHO CBfA3aHAZ C CYXOM NpH-
CSKBBIX, HA MOYBE NPAKTHYSCKOR XEeATENHHOCTH KOTODHIX OHa POJH-
Jach, PasBHJACh, CHOXKUNACH B CAMOCTOATENBHYIO CHCTEMY U YKpes
MMAach KaK ONMH M3 BaxXHeMUWX DPUHUENOB anrJmiickoro npo-
necca 2, ,

Anrjufickas Teopus CymeOHBIX JOKas3aTeNbCTB HE CTABHT CBOeH
LeNpi0 ONpeJelIUTh 3apaHee CHNY, CBOHCTBA M 3HAYEHHE KaXKIOTO
J0Ka3aTeJbCTBa H He 0043bIBaeT CYAbIO TpPULaBaTh TOMY HUJIH ADY-
roMy JO0KasaTeJIbCTBY TO 3HAYyeHwe, KOTOPOe Halepel eMy NpHIaHo
CaAMHM 32KOHOM. AHrMMiCKas NOKA32aTeNbCTBEHHast TeOpUs He Ibl-
TaeTCHA OTBETHTH Ha BONPOC O TOM, Kakoe 3HayeHHe HMMEeT TO HJH
KHOE J0Ka3aTesbCTBO, M 33apaHee, B CAMOM 33aKOHE ONPeNeNuTh, Ka-
KHe NPEHMYULECTRBA OJHO N0KAa3aTeJbCTBO HMEeT HJH HLOJIKHO HMETh
LSl CYABH Iepen APYTHMMH NOKA3aTEJNbCTBaMH. IJTA TEODHSA IBITAeT-
¢ JAaThb OTBET JHIIb Ha CAEAVIONHE BOIPOCH:

t

i Teopus orrocuMocTH (theory of relevancy) awrmufickoro AoxasatenbCTBEH-
HOTO TpaBa @MEeT CBOMM HPEAMETOM YCTAHOBJIEHHE TPasHll YroJOBHO-IpOLec-
CYAIbHOTO BCClepopantis. 1o 9TOMY BONPOCY CM. OOCTOATENBHOE M3NTOMEHHE
anrBECKOTO HoKasaTesbCTBeHROro mpaa y [1. M. JloGauarckoro B ero mpeus-
cnosEH K mepesofy kmuru Crudena «Oueprk noxasarenscTBeHHOrO mpasa», CIIB,
1910. CM. TakKe BaanxumupoB, YuenHe 00 YroJoBEHX MH0Ka3aTeAbCTBAX,
(I1B, 1910, ctp. 80 u cua. '

* ¢«AHrjo-aMeprKancKasi CMCTeMa HOKa3aTeNbCTB BHPAGATHIBAETCH KODOHHBIM
CYNOM B DYKOBOACTBO MDHCSNKHHM sacefaremsM. [Iis caMEX ®ODOHHWX cyHed
OHa He Off3aTeJILHA, XOTA H OHH PYKOBOAATCA €10. Ho W A/NA NPHCAXKHHX OHA
EMeeT 00d3aTeNILHOCTL HPABCTBEHHYIO, a He IOPHAKUYecKylo, non ratione aucto-
ritatis, sed auctoritate rationiss (se B CHAY JMOTHXKE AaBTOPHTeTa, a B CHJIY
amspare-ra norexe) (PoRuuunrud, Kype yromogeoro CYAOOpOHE3BOACTBA,
CIIb, 1899, 1. II, cTp. 212).
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1) xaxne darTel Moryr OmTh AOKasbiBaeMul (thema probanda,
what facts may and what may not be proved in such cases), T.e.
TE3UC, MOMJeKAIKHE NOKa3BIBAHMIO, C Y€M CBA3AHO YueHHE 06 O T-
HOCHMOCTH JOKaszaTeincTs -— theory of relevancy;

2) KaKHMH NOKAa3aTeJbCTBAMH MOKHO IOJb30BATHCA IS MOKA3H-
Banus (what sort of evidence must be given of a fact which may
be prowed);

3) KTO MOJIKEH NpPelncTaBJAATH, MOKA3ATeNLCTBZ HJIM HAa KOM Je-
KuHT Opema goxasprsammst (by whom and in what manner the
evidence must be produced, by which any fact is to be proved),
T. €. NpaBwyio o Gpemenu poxassiBamus (the burden of proof, onus
probandi) 1,

B TakOoM BuIe TEOPHS JNOKA3ATENRCTB HaeT MAKCHMYM BO3MOXHO-
ro JJ8 DYKOBOJCTBA CYHa, YCTPAHAS OTACHOCTH, CBA3AHHYIO C HCKYC-
CTBEHHBIM BMELUATENBCTBOM B o6JacTh (POPMHPOBAHHA HE3aBHCHMOIO
w cBOoBoAHOro cypelckoro ybexnenua. Ho u anraditckas reopus He
BhIIEPKUBAET STONO MPHWHIUNA, TAK KaK B PAJe CJYyYacB Npeipeluaer
0643aTeNLHOCTE AR CYHBH TeX MM MHEIX JOKA3ATENbCTBEHHEIX
yenosuit. Tlpod. Bragummpos, xapakTepusaysa TaKONo pojxa npasuJa,
CpaBefJ¥BO COMMKAET HX C OTPHLATEJbHOH TeopuweHd (popManbHBIX
JOKa3aTeJLCTs 2,

C naneHmeM B cepemuue XIX Beka Teopun (QOPMAJbHBIX HOKa-
saTeJICTB M OpraHM3aumed Ha KOHTHHeHTe EBpONB! CyHa NPHCSIKHEIX
pasBHBaeTCsT M HOBasl, 3apoAMBIIAafcs B AHIJIHH, CHCTeMa 10Kasa-
TeNbCTB, I'Ae UEHTP THXECTH JEeXHT YXKe He B IPaBHJAX OIEHKH
NOK33aTENbCTB, 4 B NPHHUMIAX METONMKM IONB30BAHUSA JNOKA3a-
TeabcTBaMH. OfHA M3 OCHOBHBIX 331aY AHIJMHACKOH Teopuu IoKasa-
TENBCTB 33KJIOYAETCH B CTPEMJGHUH YCTPAHWTh $3 TOJA 3DeHUS
NPUCSXKHBIX HeLoOpOKAaueCTBeHHBIE MaTepHan H OOJEruuTh IPHCAXK-
HelM paboTy TpH ONlEBKE X0KasaTedascTB. B cuny 3roro B aHraui-
CKOH TeOPHH OCHOBHOM yNOp ReJIaeTCA Ha BbIpAGOTKY DPYKOBOMALIAX
YKa3aHM¥ B OTHOWIGHMM CHJABl M 3HAYEHHA OTNEJbHBIX [OoKasa-
TeJILCTB, ‘

TeM me MeHee H B aHTJMHACKONH CHCTeMe JTOKa3aTEJbCTB COXpa-
HAIOTCHA BecbMa 3aMeTHble CJjlefbl JeraJbHOR Teopud. AHrJHHCKAN
CHCTeMA JOKasaTe/bCTB 3HAeT, HapUMep, TaX HA3blBAEMBIE «pellid-
TeJbHBIE HOKasaTeJecTBa» (conclusive proof), T. e. Takue nokasa-
T€JbCTBA, II0 TIpEICTaBJE€HHH KOTODPBIX CYJIbs 005338 B CHJIYy CaMOoro
3aKOHa IIpH3HATh XKakKo#H-mibo ¢akT NOKAa3aHHBIM M YCTPaHMTH JLO-
Ka3aTeJIbCTBO, HalpaBJEHHOe HA ONPOBEPXKeHHe LOKa3aTe/bCTBEH-
HOH cHJiel nepBulX (CTH P en).

Psax dopmanpHBIX NOKasaresefl IPHHHMaeTCs aHTJMECKOR TeopH-
€ B J0OKA3aTeNbCTBO M IIPH PeIleHWH BOIpoca 00 OTHOCHMOCTH HO-
kasarenbcTB. CTH(EH B KayecTBe IIpUMepA OTHOCHMOCTH IPHBOIUT
CJly4ai, Korja npH OOBHHEHHM B YKpBHIBATEJLCTBE KpaleHHX Belled

!Cu. Stephen, A digest of the law of evidence, Ch. VI; Introduction,
X1, XII, Fifth edition, 1887.

@ CSMC’; BraguMupos, Ydesge 06 YroJOBHRX AOKasaTenascrBax, CIIB, 1910,
CTP. ' , ! t '
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hakT BIANEHHA YKDaNeHHOH Belbid B Tedvenne 12 Mecsnes mpen-
moJlaraencs OTHOCALIMMCH XK BOMNPOCY O TOM, 3HAJN JH BJIaTEONIM
KpafeHo# Bel(pio, UTO 3Ta Bellb SABJISETCA XpaZeHOoH.

«Ecom, — ywraeM Mbi y Crudena, — B CJyyYae BhILIENPHBENEH-
HOTO pasbupaTeShCTBa, OYJET NpedCTaBJeHO MOKas3aTeJbCTBO, YTO
yKpajleHHasd Bellb Oblla HaHIeHa BO BJANEHHH OOBUHSEMOrO JHIA,
TO AKT, YTO TAKOE JHUO OBIIO OCYXIEHO B TEUEHMHE NATH JeT He-
NOCPeNCTBEHHO NPeLIIeCTBOBABIIMX CYLY, 3a KaKoe-IuGo IpecTyil-
NEHHE, COTpPsKeHHoe ¢ OOMaHOM MK HEUeCTHOCTELIO, HpelIoJjaraer-
csl OTHOCAUIMMCS K AOKasbIBAHMIO TOTO, UTO OOBHHSEMBIH SHAJ, YTO
Belllb, HAXOAMBINASCA B €r0 BJAXeHWH, Oblna KpameHHOI» 1.

KoneuHO, paspewmiedde Bonpoca 00 OTHOCHMOCTH JoOKasa-
TENLCTB BOBCE He 03HAYAET O E€HKM JOKasaTenscTB. PaKr, npH-
3HAHHEIH OTHOCAUIMMCA K HAHHOMY BOMPOCY, MOMeT ObiTh OTBEpr-
HYT KaK ZoKasarTenbcTso. Ho xus wac BaxHO celyac OTMETHTb, YTO
npy paspelleNHH STHX BONPOCOB AHTJHHCKOE [0Ka3aTeNbCTBeHHOe
NpaBo HCXOMHUT M3 TaKuX cyrybo ¢opMaanHblX coobpakesnmli, Kax
IBeHaguaTHuMecaYHOoe () BNageHHe YKpaleHHOH BELIBK MK
KaK OCYyXIeHHe 3a KOPLICTHOE NPECTyIJICHHe B TeueHwe nNaTH (I)
npeJiIecTBOBABIIKX CYNAY JET, TOrJa Kak 3TH CPOKH K CYLIECTBY He-
Ja, KaK '‘5TO COBEPLUEHNO OYEBHMINOQ, HE UMEIOT pPeICHTENHHO HHKA-
KOro OTHOLISHHA.

OT0 NPABHJIO B ZHLJMHACKON CHCTEMe XOKa3aTesJbCTB HE €IHHKYHO.
MoxHO yKasaThb elle PAN aHaJOTMYHBIX IpaBua, kak 6Oyiaro 6w
IpAMO 3aMMCTBOBAHHBIX H3 JIELaJbHON TEODHH XOKAa3aTeJbCTB.

Tax, manpumep, B npoueccax o rocylapcTeenoil uaMene (trial
for high treason) nimm o Henonecenum 06 M3MEHe HHKTO He MOKeT
6bITb OOBUHSEM, CYXHM HIH NPU3HAH BHHOBHBIM (€CNH TOJBKO OH
caM He CO3HaeTCs), KpoMe XKaKk Mo KJSTBe IBYX BaKOHHLEIX CBHILE-
Tesiell, H3 KOTOPHIX MM 06a NIPUCYTCTBOBAJH IIDH TOM Xe OTKPBITOM
. HeACTBHM M3MeHBl WM ONWH M3 HHX [PHCYTCTBOBAJI IPH OXHOM,
a Jpyroi mpM JAPYroM JeHCTBHH TOCYAapCTBeHHOH uaMeHbl. Ecum 6y-
IyT chejaHbl CCBUIKH B OIHOM H TOM K€ OOBHHHTEJIbHOM aKTe
(indictement) ma IBa MM Gooee PasTHUHBLIX aKTa H3MeHBl (two or
more distinct treasons of divers heads or kinds), To ceumereJs,
npelcTaBIcHAbE ONME — IJM J0KA3aTelbCTBA ONHOIO aKTa H3MEHHI,
& Ipyrod — IJisg HOKasaTefsbCTBAa APYrOro axTa, He MOTYT CYUTATH-
C EBYMS! CBMJETENAMH TOH XKe H3MEHEI» 2.

B nenmax 00 H3HACHIOBAHMH HJHM NOKYIIEHHE HA H3HACHJIOBaHHE
(offences against women) Jnonyckaercsa HNOKa3bIBAHHE TOrO, UTO
KEHIIMAA, NPOTHB KOTODOH YUHHEHO OBIJIO MOCATaTENHCTBO, «BOOG-
me 6plna GesHpapcTBeHHa» (was of a generally immoral character)?,
XOTl OUEBUIHO, 4TO Kak Onl HH Oblna «6e3HpaBCTBEHHA» IOTEpIes-
1asl, 3T HM B MaJloi CTelNeHH He MOXKeT W He AOJIKHO BJHSITH HA
OOBMHEHHE, eCJH K Keay MOoAXonHTh 6e3 O6yp:Kyas3HbIX HIpenpac-

1 Craden, Ouepk noKasaTeNpCTBERHOre Ipasa, mep. Jlio6rurckoro, CIIB,
1910, crp. 33—34. ' '

2 Stephen, Digest, art. 122, 134.
% Ibidem, art. 134
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CYNKOB, H3BpAIAOMHX CyXe6myo nepcrnextusy. CoBepluieHHo ¢op.
MaJIBEBEIYl XapakTep HOCHAT W IpPyrHe NpaBHIa TOTO pasjiela, BOC-
npeljapoliie NMOXBEPraTh IIOTEPNEBIUYI0 IO 3TOMY BONPOCY Mepe-
KDECTHOMY [LOTPOCY M NpPeICTaBAATh BOSPAXKeHHA IO IOBOAY ee
OOBACHEHHH O CBA3AX ¢ APYTHMH MYXKYHHAMH.

Toyno TaK Xe B Ayxe Teopud (QOpPMANBHBLIX JOKAa3aTeNbCTB paa-
paboTaHBl aHrAKHCKON cyXeOHOH NpakTHKOH npaBHia O IpelrcTaBJe-
HEN CYAY BaNMCaHHBIX CBHIETeJbCKHX Dnokasanui. Cpead stux
IPAaBHJ MBI HAXOAHM H TaKoe, IO KOTOPOMY SallMCAHHOE CBHASTEh-
CKOe TIOKa3aHHe MOxeT OBlTh NpexcTaBaseMo B cynebHOe 3aceia-
HHe Kak MO0Kas3aTeNbCTBO, ECJM 3TO IMOKas3aHue NOANMCAHO Cylbef
H €CJHd He OINOpOYeHA NOAIHMChH CYyAbH, 8HayalUascH MO4 S3THM ITOKa-
3aHHEM 1,

ITo nmepeunio MOOMKEHHH NOKA3aTENBCTBEHHOrO MpaBa, COCTABJIEH-
Homy I. M. Lely B KauecTBe npusoxXeHus K couunHeuuro Best «The
principles of the law of evidence», oTKa3 <BUIETENR NDAHECTH
NPUCATY HIH NAaTh COOTBETCTBYIOUlee OOEllAHHE NEJAET €r0 HEeKOM-
MeTEHTHEIM. [TO 9THM e npaBynaM HeAL3H CYAUTHL 32 KJASTBOIpe-
CTyIJIEHHE MHAYE, KaK IO ITOKA3aHHMIO ABYX CBHAETENEH UM IO NO-
Ka3aHHIO OJAHOTO CBUIETeNR, MNOAKDPENJEeHHOMY JPYTHMH IOKasa-
TEAbCTBAMH. AHrIMHACKOE H0KasaTeNbCTBEHHOE NpaBo BOOSLIE ITpH-
care (KJATBE) NpHAZET HCKIIOUMTENbHOE BHAYEHHE.

Cratea 123 «Digest> Ctudena npamo raacut: <«CBUIETENBCTBO
(evidence) nomxHo OHITH HAHO NOX INPHCArOH, 32 HCKJIOYEHMEM
HEKOTOPBIX Clyuaes», ¥ jajsie: «Bcgkoe yCTHOe NOKasaHHE...
NOMKHO OBITb JaHo IoX upucarodl (must be given upon oath)»?2
T A

Hecomuenno, cregsl GopMansHOB TEOPHH MOKa3aTENBCTB COXpa-
HfeT Ha cebe H NPaBHJO O NPENCTABJCHHH <«JYYLIEro IOKa3aTelib-
ctBa» (best evidence rule). CymrocTs 3TOro NpaBHJa, BO3HHKIIErO
eme B XVIII Bexe, cocToUT B OGA3AHHOCTH CTOPOHK H3 BCEX HMe-
IOIIHXCH B €€ PaclopsXeHHH [0Ka3aTeNbCTB NPEACTaBiAATH TO, KO-
TOpoe HMeET HaubOJBIIYI0 NOKa3aTeNbCTBEHHYIO cuay. Tag, 1o
Thayer'y, B cayuae »XejaHws IpeICTaBHThb CBHIETENBCKOe NOKA3a-
HYe HYXHO NPENCTaBUTh CaMOTO CBHIETENd, B CJydae CCHIJIKH Ha
IIHCEMEHHBIH aKT HY>XHO NpPeACTABHThL CaMBIE aKT, B CJayyae XKeJa-
HHA HOKa3aTb NpPHCAKHBIM COCTABJIEHHWE 3aCBUAETENACTBOBAHHOTO
- JOKYyMEHTa HYXHQ MNPEACTABUTh B CYI YIOCTOBEPSIOIIETrO CBHAE-
Teas 3.

«/Iyulupe JOKas3aTeJbCTBA® — 3TO OKa3aTeIbCTBA [IEPBOHAYAJb-
Hbie, NIEPBOHCTOUHEK, JNy4Yllide eX natura rei, T. e. KaK TOJBKO AO-
IyCKaeT NpHpoLa JAAEHOI'0 Caydad.

1 Cm. Stephen, Digest, art. 140.

? Ibidem, art. 135.

8 Cu. nperucnosue Jlo6mauckore Kk kuure Crudena «Ouepx KoXasaTeqbCTBEH-
- goro npasay, CIIB, 1910, c1p. XCIIl. O «nywiunx A0Ka3aTedbCTBAX® CM. TAKKE

Braxuvupoer, VYuewne o6 yroJdoBHEX JokasareascTsax, CIIB, 1910,
crp. 150 m ca. '
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[Ipasuno o best evidence, HecMOTPS Ha CBOK0 Kaxymyiocs Gec-
cnopHocTh, H6O OHO TOBODHT, B CYMIHOCTH, O TNPeXIOUTEHAH NEpPBO-
HCTOUHMKA KaK J0KasaTe/bCTBA BCAKOMY TPOMSBONHOMY (akTy,
B ReHCTBHTENBHOCTH BbI3BIBAET MHOIOYHCJICHHBIE IPOTHBOPEUHBBIE
TOJKOBAHUA, CBHIETENLCTBYIOLIHE HePeAKO O (HOPMaIbHOM €ro Io-
HEMaHuH.

Cynebnas Ke NpaKTHKA JaeT HeMaJO IIPHMEPOB TOTO, YTO TaK
HaspIBaeMOe BTOPOCTENeHHOE (MJIM NPOU3BOLHOE) NKOKAa3aTeILCTBO

" umeer O4JblIee XOKa3aTeNLCTBEHHOE 3HaYCHHE, YeM IepBOHAYaA b~

HOe, OKasblBAOLIeECsH, TaKHUM 06pasoM, He JYyUIWIHM, a XYALIEM XO-
kasateapcTBOM. Jlokasanue, naHHoe B CHOKONHON 06CTaHOBKe B
nucbMenHof dQopme cBuIeTeneM, MoxeT OBITh IOPasigo LeHHee M
yOeauresbHee, yeM YCTHOE IIOKA3alHe TOr'O e CBHOETENS Ha Cy-
Ie, CONDAKEHHOE C BONHCHHEM M DACTEPAHHOCTBIO, BbI3BAHHBIMH
HENPWBLIUHBIM NOMOMEHHEM CBHIETENst B CBoeoOpasHol o6CTaHOBKE
Ha ny6aaunom cyael. TlooTomMy He cnywallHO TO OTPHLATENBHOR
orHowenne K best evidence co cropomnt pAfa IOpPHCTOB, KOTOPOS
XapaKTepusyer 60Jiee NO3JHEee COCTORHHEe aHIrMUuicKOro IoKasaTelb-
CTBERHOTO npana .

OyxoMm dopmanu3aMa BeeT ¥ OT B3TJIAAA Ha coOCTBEHHOE NpH3HA-
HHe OOBHHAEMOIO, YCBOSHHOIQ AHIIHHCKONR ITOKa3aTeJLCTBEHHOH CH-
cTeMoH.

«Ec B cyne asraHiickoM, —uuraeM Mel ¥y Crudena,— momcynu-
Mulff nTpu3HaeT cebs BUHOBHEIM (pleads guilty), To ¥ neny OniBaer
KOHel; HeT JaybHEHINMX H3BICKAHWN, M NIPHUroBOp CJGAYET HeMen-
JIEHHO 3a IpH3HaHHeM» 3,

HackoNbKO 3TO NpaBuio COAUKAET AHIJMHECKYIO CHCTEMY NOKa3a-

1 Jlame TaKoR TOpATHE TmOKIOHEMK Dest evidence, xax npod. BaanmMmmpos,

. BOJMKeH NpPHBHATH, YTO <IPUCSIKHBE MOTYT Aaxe OTZATh BTOPOCTENCHHOMY XO-

L]

Ka3aTeNpCTBY MNDeANOYTeHRe TUepeld [CPBOCTENEHHBIM: TaKOBH Npasa CBOGOMHON
OmeHKH XOKa3areascTB» (Branx®wMEpoOB, YdueHde o6 YroNOBHBEIX JOKa3aTeldb-

.étsax, CIIB, 1910, ¢rp. 154).

K "eMy Xe TOrja cBOZATCA STO OPaBHJ0, KaK He K nyctoft dopmansRocTH?!
Kparakys amepukanckux topuctos (Greanleaf, Law of evidence), momyckaio-
DIEX pa3neNeHAe BTOPOCTENEHAHX IOKA3aTeNLCTB Ha CTelleHH TO CHJle ®X X0~
CTOBEDHOCTH, caM @pod. BraguMApoB HOXYEepKHBAET, YTO 5TO O3HAYRET «3aMa-
CKHDOBAHHOE IpHSHANHE, YTO AOCTOBEDHOCTh OOJiee TpHCYNla ONHAM BHIAM AO-
Ka3aTeNbeTB, YeM ApYyrEM». HO B 9TOM-TO ® 3axjiowaercs TeopHs ¢GoOpMaJIbHHX
noxasaTensCTsl., Ilpod. Baanummpos NpaBa/ibHO OOMEYZET OMHOGOYHOCTE TAKOH
TOIKH 3pewws, TOAUEpEBAA, YTO HOCTOBEPHOCTh HE 3aBECHT OT BE.J a -JOKa-
SATENLCTRA. .

. ¥ «OT0 TPABHIO HOVIKHO OWITH HH3BENEHO HO CTENeHH HCKIIOUEHHS»,— DENTET
Thayer. «O20 HeCOTJACED ¢ CYIMIECTRYIOM el NPAKTEKOH,—IHIIeT HIpyrofl Yoprer —
‘Gulson, — senpAMeRENG COBEPIICHBO ® KATeCTRBe OOMEr0 NPRHNENA, OPERONET K
HeHpasanLEOMY HOHEM&HVIO, TaK KaX TpeGoBaHHe Jydmero XOKa3aTellbCTBA, KO-
TOpoe MOoXKeT OHTh DIPEeACTABIEHC XapaKTepoM JeJsa, ecTh 'CKOopee HCKJHOUeH¥e,
geM npesdENO» (mmT. no JIwOGnAECKOMY, Berymmrensmas CTATRA K KEMTE
Cradena «Ouepk HoxasaTeJnCTBeHHoro npasas, CIIB, 1910, ctp. XCIV—XCV).
Cx. Kenny {«Outlines of criminal law», 1936, p. 433), TpaxTyiomero pasgIo o

-best evidenoe Kax ©pOCTOS UPABEXO O IPeANOYTEHEH IePBORATAJBENX, BVE OpH-

THHAJLENY, JOKA3ATEJNbCTE JIOOOMY NPOEGBOIHOMY, EJMR -BTOPOCTENECHEOMY, NOKa-
B3TeNHETRY.

3 Crngaz;a, Yromosroe mwpaso Amrumm, erp. 409.
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TENLCTE C Teopuel (GopMaJbHBIX [OKa3dTeNbCTB, €ABA JH Heo6xo.
JHMO CIIEUHAJIbHO IMOSCHATH 1.

Ilpapna, aursmiickuit common law nenaer psSA OrOBOPOX OTHo.
CUTEJHHO ycnosnn IPH HAMYUMM KOTOPBIX CO3HAHHE OOBHHAEMOM

. IpHHEMaeT Takofl Kareropuyeckuil xapakrep. Ho sTH oromopky

(ZO6pOBOJBHOCTE, OTCYTCTBHE BHYLISHHS, cobjasHa, yrpos, obema.
HHH, NPUEYXKIACHAS) He HMEIOT GOJBIIONO NPAaKTHYECKOro 3HAYEHHS,
TaK KaK B DA€ CJydyaeB HEBO3MOXKHO 3apaHee ONpPENeJIHTH, Yyrg
HMEHHO HAJJISKHT CYATATh BHYLIeHMEM, COOJAa3HOM, O6elammey,
yrpososi umm yropopoM. Cruded HPHBOLAT M3 NPAKTHKA AHIVIY-
CKMX CYILOB HeMaNo (aKTOB, CBHIETEJNHCTBYIOILHX O PACTIKHMOCTH
noaobuoro poja NOHATHH, 00 UX OTHOCHUTENLHOCTH M YC/IOBHOCTH 2,

§ 11. dopmanuam anrJHiCKOl CHCTEMBl JOKA3ATEILCTB

Tarum o6pasoM, aHrMuiCKOe ROKa3are/bCTBEHHO® NMPABO NPH BCEX
CBOMX OCOGEHHOCTSAX M NPUHUMIAAJIBHOM OTJHYHK OT CHCTEMBI GOp-

- MaJIBHBIX JQOKA3aTeJLCTB COXP4AHSeT Ha cefe B OTHOWIEHHH pAA& BO-

IIPOCOB NeuaTh (OpMANTH3MA, JeNalollerc 9T0 IpaBe BecbMa OJus-

| KHM XK oTolrejied B o0nacTh NpefaHus TeopHH GOopMANbHBIX JOKa-
" 3areawscTs. K aToMy HYyXBO R006aBUTH, UTO, KpoMe TOro, aHramiicxas

A0Ka3aTeNsCTBCHEAA CHCTCMA OTJARYAETCA Kpaﬁﬂ'eﬁ KA3YHCTHYIHOCTEIO

' B BHYTpeHHell IPOTHBODEYUBOCTLIO, B CYINHOCTH TOBOPR, 3TO Xa-

XKE€ He CHCTEMA, 4 HarpOMOXIAEHHE IIPABHJI, HAKOINABUIHXCH CTOJET-

" HHM ONBITOM CYyHNeHCKOH NMpakTHKY M He CBeJeHHEIX K eJHHOH NpuH-

IUIHANBHOH OCHOBE, OTPaXawlux BeCh XaO0C HECHCTEMATH3HDOBaH-

- HOH «mpakTHYecKo# Mygmpoctu» BekoB. O6 stux npasuaax Thayer

MRCaN, 4YTO OHU «...ABJAIOTCA GOJBIIEI0 YACTBIO IUIOXO YCBOEHHBIMH,
IUIOXO H3JIOXEHHLIMH H IUIOXO NepeBapenHbMu. [lopolo, Kak, Hamp.,
IpH JOKa3hIBAHAH 3aCBUIETENHCTBOBAHHBIX NOKYMEHTOB, OHH LOUIMM

. X0 HaC OT NpPaKTHKH CPEAHEBEKOBOI'O NpOLECCAa MENJEHHbIM, He3a-

METHLIM IIyTeM, KOTOPBIH CKPHII HX DOJOCTOBHYIO, HX NEHCTBHTEIb-

. HYIO TIPHPOAY H OCHOBAHWS; M ‘TOTHA TaKHe IIPABHJA IIPHMEHSJNChH

L4

' Ha OCHOBAHMH W/ TOJMbKO MX OYKBBI UM KaKHX-JH00 HCKYCCTBEHHO

USMBIJIGHHBIX COOOpaxenul, NPUBOAA K 3a0aBHBIM, NPHXOTIHBLIM

. ¥ TIOpOI0 HENOHATHBIM pesythaTaM» 3,

1 370 ®He MOTYT CKPHTH OT !ceﬁsl IasKe TakMe XBaJHTeMR aHTIRECKOTO JOKa-
8aTeNbCTBEHHOrQ NpaBa, Kak npod. Jlo6nmHCKEH, NpHSHAIOMMH, .UTO <...B OTJIHUHE

_ OT IPYTHX paccKasoB OHO (T. €. NpusHamde obsynaemoro.— A. B.) mopoxkmder

32K0OHHOE BAKJIOUeHHE 06 HCTHHHOCTH ®KaKOro-Tiu6o (akTa, NOBOPSHIETo XpO-

"UTHB JM0E, KEJA0Mere fpuanaHde (IpYyrHe JXe NOKA3aHHA OLEHABAIOTCH -CYMOM .10
- €poeMy YCMOTDEHHIO)® (BCTYHHETENbHAS CTAaTha mpod. JIIOGMHECKOTO K KCHHTE
- Cmdema «Ouepk AoxazaresbcTBeRmOro mpapa», CIIB, 1810, crp. LXXXVIII).

2 Cy. Crudenr, Yromosroe mpaso Amrnam, CIIB, 1865 crp. 409 B cn.

- CosHamme CYMTaeTCA TOODOBOJLHLIM, €CJAH OHO NXaHO TION BIHTHHEM CBILIeHBHEY,

+ IO peNurHosHslM ybexxnenuss. CUnTaeTess Takxe AOOGPOBOJLHBIM COBHZHHE, NaH-
" AOe - OO0BMHAEMEHIM B pPe3yNbTaTe OCEINANHA TIOPEMHOTO -HaWaJNbCTBA Pa3peiluTh
" CBAZaHHE C JKeHoH, eCJH OOBHHSIeMHE CHaIKeT, THAe. HAXOJUTCS, naupnmep, yEpa-
: neﬂﬂaﬁ Bellb (cm..Stephen, Digest, art. 22, p. 31). .

8 Ilur. no seTymmrebHOl cTathe npod. JlOMmmAECKOUrO X nepeaony KEHTH
Cradena «Ouepx nokasarejwcTBensoro nipasas, CITB, 1910, crp. "LXVIL

)
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Thayer He MOXeT He NPH3HATH, YTO HePEIKO STH UpPaBHIa OKa-
SLIBAIOTCS CESI3AHHBIMK C OTHEJbHBIMM JIHLICHHBIMYE IPHHLIAIAL b
HOrO 3HAYEHHS KAa3ycaM®; YacTblO OHE COCTOAT W3 MHOTOYHMCJEH-
HBIX MCK/MOUEHHH H3 OOLIMX IPaBHJI, YACTBIO OKA3BIBAIOTCH «...MACCOH
Pa3JHYHBIX MOKTPHHAJIbHBIX TOJOXKEHHH, BBIDAXKEHHBIX B JBYCMBIC-
JEHHBIX AHCJMICKHX WUIH JIATHHCKMX (pasax, HANOJOBUHY HOHATHIX,
HO Oerylo npuMeHseMulx, 6€3 IIOHMMaHHf TOTO, Yro OCHOBHBIE HMX
yjaeH, YIauHbleé W NPaBHAbHLIE B COOTBETCTBEHHBIX CJAYYasX, OyTeM
6¢3pa3MMYHOr0 NPHMEHEHMS NPHOGPeTAOT JIOMKHYI0 KOHCTPYKIUIO
g NoXxHOe sHauenue» 1. OQxHAKO NOX BOPOXOM BCEBO3MONHBIX MC-
KJIOYEHHE, ‘OTOBOPOK, IIOJYNOHSTHBIX BBIPAXKEHHH H ONpeNeSeHHH B
aETaRiCKOM J0Ka3arelbCTBEHHOM {IpaBe HUMEETCS CBOE <«PallMOHAJL-
HOE 3EpHO®», BBHINOJHO OTIHYaKlLee 3TO IMPaBO OT IOKA3ATEJb-
CTBEHHBIX CmcTeM (OPMAJBHBIX TeOopHid. PelmdTesnrHO oTBepras uuea-
JH3AUMI0 AHTIMHACKOrQ AOKa3aTeNbCTBEHHOIO IIpaBa KaK XKaKoro-To
AKOGBI COBEPLUSHHON®O M INPHMrOZHOTO OJS BCeX SII0X, CTPaH M Ha-
pOdOB WHCTPYMEHTa HNOKASBIBARKA, HEML3A B TO Ke BpeMT He IpH-
3HATH HAMHYKS B 5TOM IpaBE HEKOTODPBIX NOJOXKUTEJbHBIX KayecTH
MeTOLOJOTMYECKONO NOpALKA. MeToLonorus JOKA3LIBANUS SBJAET-
csl, WECOMHeHHO, Haubonee meunoft ero croponoft. Baxmen cambli
BOTPOC O Ipefenax cyAelHOro (B IMHPOKOM CMBICTE STONO CJIOBA)
HCCTIE X OBAHUSL,

Cyn IDOKeH TOYHO H fACHO IpeacTaBiarh cebe npenmer cpoel
paboThl, 3HaTh, YTO MMEHHO ¥ B KaKWX IPaHUNEX NOLJIEKHT €ro
paccMoTpernio. B nportueHOM cayuae pabora cyna 6yRer HaXOIHUTh-
¢ NON Yrpo3ol TAaKoH HeoupeneJeHHOCTH, HEKOHKPETHOCTH M pac-
[IBIBYATOCTH, KOTODBIE MOTYT CBECTH 3HAYeHHe CyneOHOrO TIpolec-
ca Ha-HeT, JHUIMTh ero BCHKOM NPAKTHUYECKOH NEeHHOCTH.

Cyn He MOXKeT, PACCMATDHBAsl TO UM LpPyroe AEJ0, 3aHUMaThCsA
paspellleNHeM BCAKOTO pOJA BOIPOCOB, TAK HJIH HHAYE CBASAMHBIX C
sTHM OeJoM. PacoMarpueaa XKagkoe-mbo TpakAaHCKOe leJIo — II0
HCKYy 06 MMyIIecTse, aJHMeHTHOE HeJjo X T. I., CYE He MOXET BHI-
XOIATH 3a IPedesbl TOTO IpelMeTa, KOTOPHIY BhI3Bal TpaXKAaHCKUH
. MJIM YTOJIOBHBIH HCK, H TeX HHTEpPecOB, KOTODblE CBA3aHbM € 3THM
npeIMETOM W HCKOM. YJangsach OT 3704 3aaud B CTOPOHY, CYZA
PHCKYeT IPEBPaTHTBCH B HCCJEAOBATENBCKYIO JabopaTOpHIO, MHCKYC-
CHOHHBIR 'KiIy6, KPYyKOK OpaTOPCKOTO HCKycCTBAa M T. [X., D€pecTarth
OuITE CY X OM. B Kaxaom cynefHoM Iese HMEeTCS MHOXKECTBO BO-
IPoCOB, TAK HJMM HHAYE BLITEKAIOWHX H3 OCHOBHOIO BOIPOC2
B NPeNCTABJSIOIMX W3BECTHbI HHTepec. Dero O, 0HaKo, OLIHG-
KOH CMelllBaTh B cyZeGHOM Ipolecce BCe 3ITH BONPOCH], He pas-
JAYaTh COOCTBEHHO CyHeOHBIX BOIPOCOB OT  BOIPOCOB HHOTO
TopAIKa. - _. ' , S

Ha npaxtuke Takoe cMeileHpe HaGmoJaeTcs Hepenxo. B Takux
Cay4asx cyaebHBl mpoumecc He HaeT LOJMKHOTO pesynabTara. B ayu-
IIeM CJyuYae OH BEHIIOJHAET TOr'ZA AarHTalHOHHYIO POJb, HO DOJH

t Our. mo serymarensrodl crarse fpod. Jhobmrackoro X xwmre Cradesa
«Ouepx KoKasaTeMbCTRERROTO. Wpasas, CIIB, 1910, crpn LXVIIL
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CY X &-—OpraHa MpaBoOCYyXus — OH He BEHIIOJHFET, 3aJauy oCy-
IIeCTBJEHUA NPaBOCYIHS OH He paspelaer.

[TosToMy upe3sblyaiiHo BaXHbIM JEJOM IIPEICTABJSETCH YMeHbe
Tag MOCTPOHTE CYAeGHBIf mpolecc, Tak TNPOBECTH pPa3bHpaTeJBCTBO
cyme6Horo nena, uToOB], MOAHABIIMCE Ha HEOOXOAHMEIH YpOBeHh
o6IecTBeHHO-TIONHTHUECKHX 3214y, YIOOBJETBOpPAsA BCeM Tpebona-
HUSIM  OBLILECTBEHHO-MOJIHTHUSCKOPO  XapaKTepa, NPeABABASEMbIM X
cymeOHOMY IpOliecCy, YMeTk BLIJEGJHTB W3 MAacChl BCTAKILMX mnepex
cynoM (axToB, 0OCTOATENBCTB, BONPOCOB TOJNBKO TO, YTO HeNocpen-
CTBEHHO OTBevyaeT CYLeOHBIM 3agavaM TAKOrO pasbupareln.
CTBA.

I'poMaznyio nomomp CyXy B jene Takoro or6opa dakros,
SBNSIIOMLUXCH  MATepHanoM HMeHHO  CyAaeOHOTO DPACCMOTpenus,
MOTYT OKas3aTh NpOLeCCYasNbHhle NPABHMA, HANPABJAIOULIME COOTBRT-
crBytotmrm  ofpasoM  paGoTy CyAbH. 3HAYEHHE TAKMX  NPABM]
OrPOMHO,

§ 12. OcroBuple npaBuaa aurdufckol CHCTEMB! NOKA3ATEJILCTB

Anranfickoe UpaBO COBKAN0 B pesynbTaTe BeKOBON cyneGmol
UPAKTHKH, NDEUMYLLECTBEHHO NPaKTHKH CYLOB NPHCAMKHBIY, OCHOB-
Hele NpaBHJa CBOeH NOKasaTeNbCTBEHHON CHCTeMEl, DTH IpaBHna,
eCJIH MX OYHCTHTH OT CXOJACTHKM ¥ HOPHMAHYECKOH WIeJYXH, Tpen-
CTABJAIOT HEeMalo LEHHOrO, SBJAIOLIETOCH Pe3yJbTAaTOM H3BeCTHOW
KYyJbTYDHl, NpOrpecca OGIIECTBEHHOTO Pa3sBHTHS.

Hsyuyenne sTux mpaBHa HeGeCHOMC3HO M IJA HAWMX CYyReOHBIX
paGOTHHKOB HJA JyUlIero OBJALEHHA TEXHKKOR BejeHHA CyAeCHOro
Npouecca ¥, B YaCTHOCTH, CyAeOHOro CAeLcTBHA.

OTH INpaBHJiA OOGNErvaloT pelleHHe OCHOBHBIX IIDOISCCYaNLHBIX
3ajlaq, 3aKmowanmuxcas B TpeSopaHUM HRaTh ObICTphIf, ROPOTKHUA,
SCHBIf M KOHKpDeTHhIZ OTBET Ha M[OCTABJEHHBIE XaXJABIM [IaHHLIM
OpOLeCcCOM BOIIPOCHL.

Thayer d¢opMyJInpyeT ABa OCHOBHEIX JNOKa3aTEAbCTBEHHBIX Npa-
BEJIa: 1) HHYTO He JOJKBO RKONYCKATBCSA Ha CyHeOHOe CIENCTBHE,
YTO HEe HMeeT JMOTHUSCKH HoKasaresbCTBeHRHof cunbl (T. €. He Mo-
XeT OHTh HOKa3aTesBCTBOM. — A. B.) mO OTHOINEHHIO K BOIIPOCAM,
TONJIEXKAlIHM NoKasuiBawmio (T. e. x thesis probanda.—A. B), u
2) Boe mMelOUIee JOKA3ATEVIHCTBEHHOE 3HAYEHHE O/DKHO OHTh
JonyllleHo Ha cynefHOoe CIENCTBHE, €CJH B 3aKOHE HeT OCHOBRHHA
K €TI0 HeAaonyllesulo.

Oba 3TH NpHHENHNIZ TOYHO ONpEefeNAOT IPAHEOHE CYZeGHOro =C-
CIEMOBaHHUA, KaK TOYHO ONPEessIoT, 4TO HMEeHHC, K3KOoi HMeRHO
MaTepHal MoxeT OBITH IOJABEPTHYT STOMY HCCJISHOBAHHIO. DTHMH
UpaBHJaMH# OINpENeNfencs M CYIIHOCTL Bonmpoca 06 oTHOCH-
MOCTH AO0Ka3aTeNnbCTB. Begp CcynmjpocTs npofjeMH O TH O<
CAMOCTH HOKAa3aTeAbCTB 3aKIOUReTCH IJABHKM o6paszoM
B YCTAHOBJRHHH IPUHOUHOB, PYKOBOICTBYACH KOTQPHIMH cyXebwo-
CeACTREHERE OPTaHEl MOT/E Onl HauGolee PAHOHABLHO BANDABJAATS
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CBOIO MEATENBHOCTh Ha paspelleHye CTONAMMX INepef HUMH YrOJOB-
' go-mpoIecCyasNbHBIX 3ajay. B wacTHOCTH, 3Ta npoGieMa CTABUT
TaKHe BaXXKHEHUIMe NpoueccyalibHble BOIPOCH, KAK BONpoC 06 OTHO-
meHH NaHBoTo (akTa Kak IOKasaTeNbCTBA K JAHHOMY HEJy, O
JNOCTOBEPHOCTH HCTOYHHKA HAHHOrLO JA0KasaTenbeTsa M T. O Pazpe-
masg NOfLOGHOTO DONA BONPOCH, AHTIMACKOE H0Ka3aTeNbCTBEHHOE
IpaBO YCTAHABJIMBAeT, HaNpyMep, NPaBHJIO, COTMACHO KOTOPOMY «XO-
KaseiBaeMble (PAKTH JOJPKHBI CTOSATH B TECHOK CBSA3M C OOBHHHTEIH-
HEIM [YEKTOM», 00CTOATEJBCTBA XK€, HMEIOUIHEe OTAAJIeHHYI0 CBSM3b C
9THM NYHKTOM M He OTHOCALUMECHA Jaxe K GakTaM, NOKa3aHHOCTDL KO-
TOpEIX He OOYCJIOBIMBAET HM B Kakoil Mepe XOKA3aHHOCTH TJIABHOTO
IyHKTa, JOJKHEI pACCMATPWBATLCA KaK NPOCTOR H3JMIeK (mere sur-
plusage), XOMKHL 6uITh cTOponieHsl. IlpaBunio 06 OTHOCKMOCTH XLOKA-
saTesibeTB (relevant facts), HecMoTps HA BCIO CBOI TIPOCTOTY, NpEX-
CTABJISET SHAYUTENbHBIE NPAKTHYECKHE TPYAHOCTH. DTH TPYAHOCTH
O6BACHAIOTCS TEM, YTO ONpEeNeNHTh 3apaHee [IPH3HAKH, COTJIaCHO KOTO-
PEIM TE HJIM HHBIE 0GCTOATEALCTBA AOMXKHB OhITH HCKIIOYEHDI U3 N1O-
75 3PEHHS CYJa, KaK He OTHOCAIMecs K Aeny, ReBo3MoxkHo. Omubxa
auraHBCKUX IOPHCTOB COCTOUT HE B TOM, YTO OHM He NajM TaKoro
onpefeNieHHA, a B TOM, YTO OBM NBITAJHCH JaTh TaKOe ONpeleleHHe,
B 4acTHOCTH, Kak Mbl YBUIHM 370 Aaapuwe, Crtuden mHaMeTHa de-
THIpE KATeropud (axToB, HIBATHIX AHTJIHHCKHM JOKa3aTenbCTBEH-
HbIM npaBoM 43 paspsana relevant facts; HO B OTHOIIEHMH KaXIOR
M3 3THX #ppenepaBTHHIX (irrelevant — ne oTHOCAWMACS) KaTero-
pufl aHTNHACKAS TEOPHs BBHIHYXKAEHA NONYCTHTH DAN HCKIIOYEHHY,
CBOASIUMX CaMO€ NpaBuJO Ha-weT. B caMoM nene, mo sToMmy npa-
BUNY CCHLIKA Ha penyraunuo obsuHsileMoro Hexomnyctuma. Ho peny-
TAaUA CBHIeTeNell Bcerza sBAAETCS OOCTOATENBCTBOM, OTHOCHIIMM-
csl K ZeJy; MOACYAUMBIA B CBOIO 3aIHTY BCerJa BIpaBe NPeNCTaB-
JATh JOKAa3aTeJbCTBa CBOe# Xopomneli pemyTanuu; MOXKHO, HAKOHEN,
CChIIATBCA Ba pelyTalyio OOBHHAEMOrO B CJyyYae, KOTAa penyTanns
caMa o cefe cocrapnser OOCTOATENBCTBO 3TOTO JpeJal,

OCHOBHO® COIepXKAHHe VYeHHA 00 OTHOCHMOCTH COCT&BJSIET pas-
nejeHue BceX (AKTOB HIM OOCTOSTENLCTB HA JBE IPYUIBL:

a) daxtel, noijeskamue pemesuio (facts in issue), T. €. dakTH,
KOTOPBIMH HOKashHIBa€TCS HJHM OTBEPraeTcsl OCHOBHOH NYHKT Cynel-
goro cuopa (the point in issue) wm OT NpUSHAHWA KOTOPBIX 3a-
BHCUT YIOCTOBEpEHHE HAJHYHA B JEJi¢ OPaBa MM OTBETCTBEHHOC
(right or liabicity); |

6) daxTel, KoTopele Crmden HashipaeT (axTaMu, OTHOCAIIHMACS
k pemenuo (facts relevant to the issue); mox sreMm (axTaMu OH
pasymeeT TaKue, IO CYIIECTBOBAHHIO KOTODHIX Moxer 6with Crerna-
HO 3aKJIOUeHHe O CyluecTBoBamHH (PakToB, TOAJIECKAINAX pelIeHHIo,

Onwaxo ms uwucena stEx ¢axtos law of evidence mcrmouaer ue-
TEIpe KaTeropuy (paxTos: - : '

1 Hampmmep, WeRTO oOBEANETCS B CONEDPKANME HLOPEOTO NOMA. Oﬁfaéﬁmem:
BUpaBe, MO aRTUMEACKOX TeopEY, NPENCTABHTD NOKAITENBCTRO, HUTO OGBRATEMEHA
M DaEbIle COXEPXKajd TdKHe JOMa ¥ 9YTO 3TO COCTAaBAAET €r0 NpodeccHio,
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1) ®axTe, xorst B nopobusie axkram, pacCMaTPHBAEMBIM B Jag-
HOM Jejle, HO CHENHAJBHO C HMMH, JAPYr C APYrOM HJH C IeJIOM He
cBA3anybie. DTO Tax HasbiBaeMmble res inter alios actae. Taxos,
Hanpumep, akT, YTO OOBHHACMbLIR YyKe PaHblle COBEPUIHI aHano.
rigHoe TpecTynierwe. A, obpuuserca B yOuiicrne B. Mmeercs dakr,
yro A. pasblle copepuusn yxe y6uiictBo C. Ir1or $akT cumrTaercs
res inter alios acta; OH He CBs3AH C AAHHLIM JCJIOM, HE NPH3HAETCH
MOKA3aTe/LCTBOM 110 JAHHOMY ANy H, CJef0oBaTe/bHo, He CUMTaeT-
cqa omwocsmpMcs K meny (relevant facts);

2) daxr, yro JHIO, He BhHI3BAHHOE B KAaueCTBE CBHICTQJA, yT-
BePKAANIO CYLECTBOBaNKE XKakoro-mbo ofcrosrensersa. D10 Tak |
was3niBaeMas hearsay — cBuierennctse 1o cayxy (hearsay asuaumr
B NEPEBOJE «CAYX»), #3 BTOpRIX pyK. HUroSe rtakofl dakt cran npo-
KasaTessbCTBOM, 3TO JHUO JOMKIHO ObiTh BLICJAYIAHO B Cye, Hua-
ye, OCTABAACh CBMACTENLCTBOM no cayxy (hearsay), oHo He Cuy.
. TEETCH NOKasarenneTsOM. OMHAKO M3 9TOr0 UPERHJA B CBOIO Oye-
peib Jesaercs paA HCKMoueHMit, B CHAY KotopuiX hearsay npuo6.
peTaeT 3HayeHHe Aokasarenbctna, Hanpumep, H. Aan nokasanmsg wa
cyne. Pewenne sTone cyfa 0RO OTMEHEHO, M JI&JI0  CJYUIAeTCH
BTopHyKo. Tem spemewem H, ymep M, chenoBatenbno, Bo BTOPHY-
HOM pa36HpaTeTbCTBE JeJia Y4aCTBOBATH He MOMer. B TakoM cayuae
TOMYCKAETCA Nepeiaya Cyny ero NMepBoHavanbHbiX NoXKadaHuhd, Ta-
KOe IOKa3aHHe XOTH M SBJAETCS CBUAETENLCTBOM «H3 BTODPLIX PYK»,
HO, OJHAKO, NOMYyCKAETCH B KAUGCTBE JOKA3ATEMHCTHE;

3) dakT, 9Te Karoe-Nubo MMUO CYUTART RAHHOE OBCTOATENLCTRO
cymecTBYIOIEM, opinion (Muerme) (OTCIOZA MCKJIOYASTCH MHEHUE
SKCIEPTUSH);

4) ¢axT, 4TO XapakTep LAaHHOTO JIMIaZ AEJaeT BEPOATHHIM HJlu
HEBEDOATHHIM BMeHREMOe eMy noBejeHuel.

Bce sTH npaBuna, KaK M HCK/MOYEHHS W3 HMX, BIIOJIHE JIOTHYHEI
M PasyMHBl; OHM NpelCTaBISIOT CO60A BHIpaXKEHHE OnNpeseseHHOrO
HKHTEHCKOr0 OMBITA H OTBEYAIOT PasyMHLIM TpeGOBAHHSM Ipouec-
CyasJbHO¥# JOTHKH. DBputo OH Hejgeno 3aHHMaTbCA aHAMM30M (akToB,
CJHMIIKOM OTHAJIeHHBIX OT OCHOBHONO TNpeaMeTa CyXeGHOro npo-
Hecca HMJH He UMEIOMIHX K HeMy HHKAaKONO OTHOWIeHHs, Kak OulIo
6Bl HENDAaBHILHO BEIHOCHTH pellleHNe Ha OCHOBE KaKHX-TO CJHYXOB
. (hearsay) umi wmuemmli (opinion), He MOAKPENJIEHHBIX peaJbHHMH
hagramy, yOeqHTENLHBIMA H KOHKDETHBIMM JAHHBIMH. [IpOTHB TIO-
NOOHBIX HejJenocTed M NpeLOCTePeTalOT H3JIOXKEHHHE BhIIE IIpPaBH-
Tra, HeoOXoJuMMBl® HAa M3BECTHON CTYNEHH DasBWTHsS OO0LIeCcTBa.

Bropo# Bonpoc uMeer yxe MeHblee NpaKTHYECKOE 3HAYe-
e, PakTH OOIICHIBECTHHIE H HM3BeCTHHe cylny ex officio, T. e B
. CHJIy CaMmoro IONOXKeHHT Cyla, He TpeOyIoT NOKa3aTelbCTB M He
- NOAJIeXaT AoKaseiBaruio. OcTanbHble (FKTH HOKa3bHIBAOTCH COOT-
BETCTBYIOIIUMH <CnocoGaMy, IpHUYeM aHrJuiicKas Teopus JOKasa-

! Cm. o6 sToM Stephen, Digest, p. XII—XIII, a Taxxe CTrden, Ouepx
- JOKasaTeJbCTBeHHOro upasa, CIIB, 1910, mep. JhoGnmmcxore; Posmn, ¥ro-
JOBHOE CYLONPOMSBOACTBO, 1916, max. 3-e, crp. 386—387; Pofimmuxuf, Kype
YroNoBEOTO cymonpomssogkcTsa, 1899, 1. II, crp. 260.
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TeNBCTB YCTAHABIAB2ET JETANbHBIE NPABHJIA JOKAHIBAHHS DARJIHY-
HOTO pOa $axTOB (NepBUYHBIX, BTOPHYHBHIX M Tp.); 5TH NpaBLA
KpaiHe Ka3yHCTHYHBI M HMEWOT BeCbMa OTHOCHTENbHYI) NEHHOCTS.

Qcobblii BODpPOC—3T0 BONPOC O 6peMeBH I OKa3biBaHus
(onus probandi). 3xecs MBI HAXOHAM pPAJ TPAKTHUSCKH IEHHBIX
YKa3aHu#, NPaBHIbHO pachpejeNidlolliX MeKXy CTOPOHAMH o06s-
3aHHOCTH MO NPEACTaBREHHIO NOKasaTeJbCTB. OXHAKO H B 3TOH
YaCTH aH[JHHCKOrO NpaBa Mbl BCTpPeuaeMCs C TOH Ke KasyHCTHKOM,
3aTeMHSIONIE) HEepelNKo NPUHUNNHAJBHOS 3HAYSHHE OTAEJNBHBIX IO
noxenud, TeM ne Mesee Haubonee MHTEPECHON M MEHHOH YaCTBIO
- QHTJIMHCKOTO JOKa3aTeNbCTBEHHOTO IpaBa SBASETCS MMEHHO YYeHHe
00 3TOM Tax Ha3uiBaeMOM OpeMeH:# AOKasbiBaHMs (onus probandi).
Ocmosioe mnpasuno  storo  yuenus CTHQeHOM cHOPMYIMPOBAHO
kpaitge npocmo. OHO TIACHT: «YTBEPKITAOIEE YT0-1M80 IHOMKEH
pokasaTe s1o» (he who affirms must prove)i.

B yromosmnoM npouecce OpeMs [JOKa3HIBAHMA JIEXHT Ha OOBHHH-
TEJNE N0 IOoCnojcTRyoumemy npasuay: actori incumbit probatio
(32 pedcTByOLIeM, T. €. NMPeNDHABIAIONIEM KaKoe-JmO0 yTBEpXKIEHHE,
JIEXHUT OOA3AHHOCTE NOKasarenscmsa). M3 sr1oro mnpapusa, OJHAKO,
HLeNaloTCHd MHOIOYHCIEHHEle MCKJOyeHMd. Tax, ofsumseMelf nom-
KeH IOoKasaTh (haKThl, Ha KOTODBIE OH CCHLIAGTCA B CBOE ONPAB-
LaHwe, YCTAHOBHTH, manpumep, alibi. Kpome Toro, 6pems moxasul-
BaHHA MO MEDE pPadBHTHA IIPOUECCa B CHIY caMO# €ro MHaneXTHKH
Hen3bexXHO nepeMelaencs OT CTOPOHLI K CTOPOHE.

Crrder NpHBOUT RPHUMED: 3aMyKHSA 3XeHIUMHa A. OOBHHsETCHA
B Kpa)ke; OHa YyTBEpPXKHaeT, YTO OHa HEBHHOBHA, DbpeMsa noKasuBa-
HHS JeXUT Ha oOBunuTese. Ho npu nanpmefimieM pasBUTHH Cyled-
HOI'O NpPOIecca CTAHOBUTCA MHOKa3adBHBIM, YTO MNOXHILEHHbIe BeIH
- gadimensl v A.; Temepn y:Ke A. JOMKHA J0K23aTh, YTO 3TH BeIM
. npuoOpeTeRK e Zo6pocoBecTHO, T. €. OpeMs J0KasBIBaHMS I[epe-
nuro ma A. Ho A. nokasare 3170 He MOJKET, OHA CO3HAETCS H yT-
‘BEPKJAET, YO Kpaxky COBepIIHIa IO NPHHYXIEHWIO CBOErO MYyXKa,
. B. Tenmepb u A. ¥ oOBEEMTENb MO/KEB H0Ka3aTb BHHOBHOCTb B.
-w T. A Wm ppyroft mpmmep. Hekro X. obsupaercs B yGHiACTBe.
. BpeMs moKasblBagusi JIeXUT Ha OGBMEHMTENE. X, YIHYeH K U306 HUeH.
- Torga X. 3afIBJMMET, YTO OH COBEPLINA IPECTYIIICHUE B HEBMEHAEMOM
coctosiuu: onus probandi nmepexoxut ma X. D710 UpapwIo 00 ONUS

. probandi Mm maxoZuM He Toapko y Crupena, HO @ Y [APYrHX
AHTUMECKAX IODHCTOB, HanpuMmep y Tsfnopa, y Becra (Best), sbis
. Pa3UBILErO 3TO TPABHIO B Cclefyomed naTaeckodt (opmyne: «el
- incumbit " probatio qui dicit, non qui negat» (ua Tom JexuT 064
- BAHHOCTb JOKA3HBATb, KTO YTHEPKLAET, 2 HE KTO OTPHILAET).
- O6wme npasuIa o GpeMeHM NOKa3hiBaHMA 110 aHFWMECKOMY HOKa-
. 3aTenpcTBeHnoMy npaBy (law evidence) MOXHO CBECTH K. Caelyw-
LIEM ABYM DOJOKeHusM: 1) GpeMs [OKA3bIBAHAS JNEXKHT Ha OOBH-
S gurene; 2) 6peMs NOKaSHIBAHHS MOXET B H3BECTHHIX YCJ/IOBHAX (o
XOLy [pPONEcca) MepeMellaThCsi HA MOACYAUMOTO H oﬁpgmof»

2 Cruden, Owepx NAokasaTenscTBenyoro mpasa, CITB, 1910, ¢crp. 108.
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KoMmmerrupyst 3TH npasuya, npod. Branumupos crpapelmiso 3a-
MeUZeT, YTO BO3JOMKEHHEM OOf3aHHOCTH JOKasblBAHHS HA OOBKHM-
TeJs SaKOH BOBCE HE INOHYXKAaeT OOBHHHTEN NOLNEPXKHBATL 06-
BUHEHHE BO YTO Ol 1O WM cTano, CopeplleHHO GeccropHo, YTO npy
HEBO3MOXKHOCTH AN OOGBUHATENST [O0KAa3aThb CBOH OOBHHHUTEMbHLIN
Tesuc OOGBMHAEMOMY He O ueM crapartbecA: OOBHHAeMb# He o6ssay
JNOKA3BIBATH CBOIO HEBHHOBHOCThE, PpPAHIYSCKHE aABOKATLI B TAKMX
CRyuasiX OrPAHMUPBAIOTCH CNEAYIOIHM S3BHTEVLHBIM 3aMEYaHHEM IO
agpecy ob6suHuTeas: «[. npoxypop, # 3JeCs He I TOro, Yrolnl
IOKA3LIBATh, $ 8IEeCh AAA TOro, uToObl NOKasaTh, UTO BEl HHUEro
ne nokasanus i [lpod. Bragumupos yTBEpPXKIaeT HKaxe, UTO <«I O O-
CYIHMMBE HHuero He o0AS8aH NOKA3BIBATLYE,

C ctopmanbHoN CTOPOHBI STO INpaBHIbHO. Henpasuaubwo ono mno
CYIIeCTBY, TAK KAaK IIONCYAMMBIH <«HHYEro HE ROK&sbiBAIOWMA»,
He OTIPOBEPraoiuuil M He NMTAIOWHMACA ONPOBCPrHYTh Nped’bABJeH-
HOe €My OGBHHEeHHe MOXMET NOCTABHTL ce0f B JOXHOE NOJMONKEHHe
B rJasax Cyna, JHINEHHOTO, BCJACNCTBHE TOROrO pOARd NOBLACHHS
OORHHAEMOr0, BOSMOXHOCTH BCECTOPOHIE HCCACHOBATL HeNo.

§ 13. Anramlickas CHCTEMa XOKASATENLETB — KIACCHHECKAN
IOPHAMYECKAS CHCTEMA

Anrsmfickas CHCTEMA JOK23aTJILCTB, KK M BCC aHMIHACKOe Tmpa-
BO B IIEJIOM, fBAfeTcA O6pasumoM KiaccHueckoro OYpXKYaSHOrO Mu-
. PQCO3epUAHMS, HMEHHO OPHANIECKOr0 MHPOCO3eDIaHHA, KAK €ro
_ oxapakrepusoBai Dureasc B 1887 r. B cratee «IOpuauuveckufi co-
nrasnaMs 3. «lOpuanuecKoe MHPOBO3I3DEHWE, — MHCAN B STOH CTathe
Onreasc, — 6u1mo obmupmenueM (Verweltlichung) reonoruueckoro.
MecTo mormel, G0XeCTBEHHOTO TIpaBa 3aHANO WEJOBEYECKOE€ INIPaBO,
ME&CTO. [ePKBH — [OCYAapcTBO» 4, ‘

- OcroBHas O0cOGEHHOCTb  STOI0  MHPOBO3SDEHHA — NOCTHOACTBO
. bopmagerOro Havanma, HAIIeAIEro CBOE BHIPAXeHHE B «G0EBOM KIM-
ve Oypxyasuw» — B (GOPMaTbHOM DaBEHCTBe Ilepel BaKOHOM, INpH-
KPBIBAIOIINM JYNOBRIIHOE SKOHOMHUSCKOE H CONMANBEOe HepaBeHeT RO,

TaxoBo Xe W aHMJIEACKOe TNpaBo, OCBHIAIOMEe TOCNOACTBO Ta-
CTHOH KaNHTaJHCTHYSCKOH COGCTBEHHOCTH, IPEACTABJSIONIee CoGofl

(parTHYECKH HE dYTO HHOE, KaK NPHBHJEIWIO GoraThix 8.
© Amromiickoe EOEKA3aTeJbCTBEHHOE NPABO M HO CBOSHX mphpome, M
[0 CBOEM OCOGEHHOCTAM HOJHOCTHD OTPAX&eT BCe B pasELie
- 9epTHL H -OCOOSHHOCTH aBTHUECKOro mpaBa B HenoM. B HeM Taxxe
TOCHOJCTBYET AyX (opMasmsMa H IOPHAHIECKOA CXOJNACTHEH, NpH-
KpHIBAIOIIEH €70 SKCINOATATOPEKOe COAEPHaBHe ® HANPaBNCHHE;
. B HEM TaKoe Ke Harpomolxiende IODRIXTSORAX GmKnmal @ ycsonHO-

!BraxmMupos, Yienmme o yroNOBEHX EOKasaremsemeex, 1910, erp. 187

2 Tam xe, cTp. 132. _ .

8 Mapxé ® Direnpd, Cou, 'r. XVI, . 1, &rh. 205

¢tTam xe, c1p. 296. ' "

®Cu. Mapxc &.darensc, Cog, 1. I, crp. 883. )
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CTed, .BRICTYNAOWAX 3XECh TOMBKO B CBOEOGDASHOM IPOUECCYah-
HOM Hapsife, NUPHONeTHX IOK CTIHIAbL CYMEHCKHX MaHep ¥ CynaeGHBIX
npouenyp *. |

[loxyionunKa aHNTHACKOTO I0KAa3aTeNbCTBEHHOTO' NpaBa (HampHMe]
CnyueBckuit, Poknuukul, Credanoeckult, Jlobmuackull ® 1p.) BH-
OAT NPEUMYIIeCTBA YTBEPXKICHHOM Ha ero OCHOBe CHCTEMB! dOKa-
3aTeNhCTB B TOM, UTO 3Ta CHCTeMa o6Jeriaer safauu cyjna, yerpa
HAs M3 IIOJIA 3pPEHMA CyNeH Hepo6poKayecTBeHHLIE MaTepwat, Io-
MOTasi CBOMME PYKOBOILSLIMMH YKA3aHHSIMH TPHUCSKHBIM Jyylle BhI-
NOJNHATE CBOX TOCYXAPCTBEHHYIO O6GA3aHHOCTB, BhluIe yKe ToBO-
pHaOCh 00 H3BECTHLIX NOCTOMHCTBAX 3Tof cucreMmel. Ho Geio 6wl
Kpakiine OWHOOUHBIM INpPEYBENHYHBATH 5TH JLOCTOMHCTBA, 3a6LlBag O
BONMIOLUIHX €€ HeHNOCTaTKaX, 0cOoGeHHO BPEeJHLIX € TOYKH 3DeHHs
MOAABAAIONIER Macehl HACEJICHHS, MHTEPECOB TPYAAMIErocs Hapoma.

BepHo, 4TO aHrAMACKAA CHCTEMA NOKa3dTeJLCTB CO3Zajach IpH-
MEHHTEJIBHO K CYAY NPHCSKHLIX M B 3TOM CyJAe HaX0J#1a H Haxo-
OUT CBOE IpUMEHEHHe, DTa CHCTeMa MJH COBOKYNHOCTH IIDAaBH,
PEryJHpYIOUIHX TNpolecc MOKA3LIBAHMS, €CTh NpPaKTHUECKOe pYyKo-
BOACTBO AN NPUCKIKHLIX CO CTOPOHLI KOPOUNBIX CyAel, IJf KO-
TOPHIX, ONHAKO, 3TH NPABHJA HMMEIOT MOpaJbLHYIO, HO HE IOpHIHYe-
CKYI0 CHAY. OTH uparHna npefHA3HAYEHL! [JABHBIM 06pazoM IJs
OrpaKJ€HUS WHTEPecOB KOPOHHOTO CYZLa, HATPAaBJIeHbl TPOTHB He-
orpaHMyerHO# cBOBONB CKaMbH npacsKHEX. CylIbe Iamwo INpaBo
NpeAaraTe NPHCAMHBIM T€ HIH HHBIE NPaBuJd JOKa3blBaHHS, —
NIpaBHNA, KOTOPBIMK OHH 00 32 H Bl NOJAL3OBATHCH B JEJE OLEHKM
IOKA3aTRNBCTR NOJ Yrpo3oidl pocnycKa RPUCAXHBIX H BO3Bpara 06-
BHHHTEJBHOTO aKTa 2.

Ho 4TO TNpelCTABNAN M TIpeXCTaBJSET CaM 1o cebe aurmHHcKHi
CYA TNpHCSIKHBIX? «Cylo NPHCAMXKHBIX, — [HCAR JHreNbe 06 aHrimi-
CKOM CYJe TPHCAMNKHBIX, — eCTh MO CBOeH CYIIHOCTH MOJHTHYECKOE,
a He IOPWIUYECKOe YUpeXIeHHe; HO T4K KaK BCAKOe IOPHAHYECKOE
_ CYLIECTBO HMEET N0 CBOEMY NPOMCXOXKIEHHIO NOJMTHYECKYIO IPHPOXRY,

TO B HEM NDOSBAAETCA HCTAHHHO IODUWIHYECKHH SJIEMEHT; H aB-
rauBCKHN CYZA TPHCAMXKHBIX, KaK camblit BoipafoTaHHbiH, eCTh 3aBep-
[ieHWe OpYARYeCKOR JXW B 6e3HPaBCTBEHROCTH» 3.

DHTeNbC PA3bACHUI Hajbllle, B UEM MHMEHHO 3dKJIOVYaeTcs 370
%...3aBeplIEHHE ODHAMYECKOR JoKH B Ge3HPaBCTBEHHOCTH», pa3ol.a-
gus pal OHKUEHA, XapaKTepU3YOIMHUX 3TO YypeX[eHHE, KaK H BCeX
ero «..COTeH HDYTHX HeBO3MOXKHOCTel, GecdenoBeyHocTed M riy-
nocreit...», NPeAHA3HAUCHHHIX [HJI8 TOTO, YTOOH «...NPHIHYHO IIPH-
KpbiTh OCHOBHYIO IJIYNOCTh U GeCyeJoBEYHOCTb» 4. -

1 Q ropmzuueckyx GHKnHgx s aurauficgoM mpase oM. [l aficy, Ocmogmr rocy-
HapCTBEHHOTO TpaBa AHIJINE, CM. TAKKe MO MOHOrpadmo «K OHCTHTYIHORHHE
UPHENENH COWMATHCTHIECKOTO rOCYAapcTBay, LAe Nana XapaKTepHCTHKa (HKIER
B OYpya3HOM XOHCTHTYILWORHOM IIpaBe.

* Tagand yrposa BepelKO OCYMeCTBAAJach Ha apakThke. CM. bofiHURKEH,
Kypc yronosHoro cyaompoussoxcTea, 1898, t. II, crp. 212, mpEMedande.

® Mapxcu dureansc, Cow, T. II, crp. 383

1+ Tam xe, cTp. 383, 384,
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Oprenbc pasobnavaer GopMbI  CYHONPOU3BOACTBA, KOTOPBIMU
«..00JeueH HCAMACKAR CYX IPUCSKHBIX H KOTOPhle JAIOT Takoe
UCKJHOUHTENILHO 60raroe Imoje KpIOYKOTBODHBIM YJIOBKAM AaABOKa-
TOB» 1, -

' DTa XapaKTepPHCTHKA HEIQCPeNCTBEHHO YiKe OTHOCHTCS K AHraui-
CKHUM TNpOUECCYAJNBHEIM MOpAZKAM, K aHMJMACKOH cynebnpodl npo-
meccyanbHo CHCTEME B LENOM H K CHCTeMe CyneOHbIX [H0Kasa-
TeJbCTB B YACTHOCTH.

ITycTe 6GypixkyasHble THCAKH B YUEHBIX KOJNaKaXx BOCTOPraioTCH
«THOKOCTBIO®, «CHMMETPHYHOCTBIO» 9TOM ICHCTeMB!, AKOOH BBHIPAOO-
TAHHOK <«MYIpPOCTBIO BeKOB MW HapoiHbiM onsiToM» (P o#Hnu-
K H }), — IOJJMHEHAS OpHpoNa ITOH CHCTeMbl OecTsile BCOKpbLITA
DHreJbCOM B TOJIBKO YTO IPOUMTHPOBAHHOM OTPBIBKE.

Anrgmickas AOKazaTeNbCTBEHHAA CHCTEeMa — 91O MCKYCHO CrJe-
TEHHas NayTHHA, ¥aK OBl HAPOUYUTO PACTAHYTAA HA NYTH K HCTHHE
H CIpaBeJJMBOCTH, YrpOXKaiomaf ThiCAYaMH OnacHocTell Beskomy,
KTO He OBNale]l BCeMH €€ TOHKOCTAMH H BCeH €e CJIOXHOCTLIO.

«AIBOKAT 3IeCh BCE, — MHCAN DNUTeNbC IO NOBOAY AHIVIHACKOTO
common law - statute law; — XTO OYeHL OCHOBATEJLHO JIOTPATHA
CBOE BPEMS Ha 3TY IOPHIMYECKYIO NYTAHWIY, HA TOT Xa0C NPOTH-
BOpeun, TOT BCEMOryLX B aHIJIHHCKOM cyqes %,

OHreNbC NMPUBONMT NpPHMepHl LapAiuel B aHTJMBCKOM npounecce
CXONaCTHKH K wyjoBHuIEOro ¢Qopmanuama. B 1880 r. nexro Ontn
NPH3HAH BHHOBHBLIM B INoJNeNKe OaHKHOT, HO 0CBOOGOXKIEH OT Ha-
KasaHus, MOoToMy 9T0 B (QampuuBoM Ounere OB YCTAHOBMCHA
oluubka: B OHJeTe M OblIO HanMCaHO coxpaienHo (Bartw), a B
oOBUHHMTEBHOM aKTe — nonrocTbio (Bartholomew).

B 1827 r. omma xermuna Gbila OOBHHEHA B XeTOySHHCTBE, HO
ONpaBJaHa Ha TOM OCHOBAHMM, YTO B NPOTOKOJIE OCMOTPa MEPTBOTO
TeJa NPUCSIKHbIe «CBO €0 KJIATBO» (the jurors our Lord the
King upon their oath present that...) saBepany, yTo NPOHM3OLLIO TO-
TO H T0-70. A MexXIy TeMm Obwo 13 DPHCSOKHBIX, KOTOpLIE NpHHE-
CAM He OAHY, a TPHHAZUArb KIATB, IIOITOMY B INPOTOKONE CJie-
J0Balt0O HanNHCaTb HEe B SIUHCTBEHHOM uHcJe — «their oath», a BoO
MHOXXECTBEHHOM uuche — «their: oaths».

Ilogo6uoro pomxa [OpHIMYECKOE KPIOYKOTBOPCTBO H3BPAllaeT
MOMJNMHHBIA CMBICI H 3aJaud HACTOSIIEro, 2 He IIOKa3Horo mpa-
BOCYJHs], H3BpallaeT HacTOSMIMe 33a4d IOCTHIHH, TpeBpallaeT loc-
- THUHIO B IOpHAMYECKYI0o KabamucTHKY, afpakajabpy, B XOTOpoH
MOTYT pasdo0paThbCs JHIUb CHENUAJBHC HATPEHHDOBAaHHEIE B TaKOM
HCKYCCTBE HIOPHIHYECKH® MAaCTaKH, KOHTJIEDHl OT IOPUCIPYNEHIHH,
MpeBpamalolie CyX B pHCTAJHILE, INPEeBPAllaOIKHE IKH3HEHHYIO
OpaBly B IODHIMYECKYIO JIOXb, O KOTOPOH TOBOPUT DHI'ENBC.

BypxyasHrle 3aKOHOBEIRI, ONHAKO, UMEHHO 316Ch, B TOM (op-
MaJH3Me, HaXOAAT HauGOJbUIHe NOCTOMHCTBA AHTJIHACKOTO CyneGHo-
ro mpouecca M aHrIMACKOH MOKa3aTeNbCTBeHHOH CHCTEMH.

A Mapke 1 DHreasc, Cou, 1. II, crp. 384.
*Tam xe, crp. 387. |
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Hajicu socxpanger Habeas Corpus Act, ssngommiics mo cy-
ECTBY NPOMECCYaNbHBM aKTOM, KakK SKOGLI OIJIOT JHUHOH CBO-
Gombl TPaxcAaH, KaK TrapauTHIO NPOTHB aXMHHHCTDATHBHOIO IPOM3-
pojja M HemnpaBocymua. OZHAaKO mnpuMeps!, npuBOoxHMele [adicu 1,
rOBOPAT JHIUb O IXBYX obcTosTesbeTBax: 1) o KpaitneM ¢opMaus-
Me AHIJIAHCKOrO MpaBa, KOTOpoe (aKTBI NOKA3AHHEE H YCTAHOB-
JCHHbIE TPH HaJHYPH (OpMajbHEIX OWHGOK B NponeccyalbHBIX
aKTax TIOABEPTAIOT DHCKY NPUSHAHMA HECYLNeCTBYIOMMH, H 2) O
Kpaiue NPHBAICIHPOBAHHOM XapaKTepe 3TOrO Npasa, CTAHOBSLIErO-
CA Ha CTOPOHY TeX, XTO Jy4Yll€ BOOPYXKeH IOPHIHYECKHM KpPIOUKO-
TBOPHBIM HCKYCCTBOM, NPOTHB TeX, KTO N0 OIHOCTH CBORH STHM
HCKYCCTBOM HE BOODY2KEH.

«K1o commikoM Gegen, yYTOGL! BLICTABHTE SALUUTHHKA HIIH H3pAJ-
HOE KOJHMUYSCTBO CBUACTE/IRH, MOrHl, eCJaM Ieno erd CKOJIbBKO-HH-
6yl COMHUTEALHOCH %,

[IprupHa  STOr0 — B  NPUBWIErMPOBAHLOCTH, APHCTOKPATHIHOCTH
QHPIHHCKONO 3aKOHA, ~— 38K0HA TOH CTpAaMBl, IO NPAaBHT COGCTBEH-
HOCTD, I'le HPOABJAAETCA CHHCXOAHTENLHOCTH X 6OraThiM M «IOYTeH-
HBIM NIPECTYUHHKAMS, rie «..Ha OCNHAKA, Ha Napus, Ha NpOJIeTapus
na,nae;'r BCH TAMECTb 3aKOHA..» M Ile <«..HHKOMY IO 3T0r0 H JeNa
Hetrs 3,

He cnyualtno nosTtoMmy, uTO Cpelld CaMUX aHIVMHCKMX IOPHCTOR
pacTem BCE CHJbHEE CTPEMUICHHE K OCTAONCHUIO NPHCYLIEro aHIJIMH-
CROMY npoueccyansbioMmy npasy ¢opmaauaMa. Bce yaule BbICKa3bl-
BaeTCA B AHINMACKONK OpPHAMUECKON JauTeparype TpeOOBaHHE OTKA-
3aThCH O psifia HauOOJiee <«IOPHIMYECKHX® IpPaBHJ [OKAa3LIBAHHA,
CTaTh HA IyTh OoablieH rufKOCTH B MAHEBPEHHOCTH B HX IIpHMe-
HEHMY.

B copeTckoff Jmmepatype BBICKA3bIBAETCH MHEHWE, UTO B AHTHH-
CKOM JOKa3aTeJbCTBEHHOM TpaBe T[JIABHBIM ABJAETCH BHYTpEeHHEe
yOex feHHe CYAbH KaK €JHHCTBEHHBIH KpuUTepui ONEHKH [OKa-
34TeNbCTB, YTO OCHOBHLIM IIPABMJIOM B 3TOH CHCTEMe SABJSETCS
OIIEHKa NOKasaTeJbCTB NO BHYTPEHHEMY YOeXAeHHIO CyJIbH 4.

OTO0 MHEHHE MbI CYHTaeM HeOOOCHOBAHHBIM. He oTpuuas BaMsHHA
HAa aHTJHACKOe MJ0Ka3aTelbCTBEHHOE NpaBO MNPHEIHNA OLEHKH [o-
K43aTeJIbCTB 110 BHYTpPEHHEMY cyAeickoMy yOexXJeHWio, Mbl He MO-
XeM He BHAeTb BJMSHHA 3Mecbh H (OpPMaNbHONO HadYajga, spKHe
NPHMEPH KOTODOTO HPHBOAATCH B JIOGOM COYHHEHMH, IOCBALLEHHOM
VUEHHI0 O JOKas3aTesibCTBAX H HCTODWH DAa3BHTHA 3TOrO YYEHHS.

HMenso BiMsiHEE XBYX HayaJ — CBOGOZHOH OLEHKH H (opMallb-
HBIX IPABHJ — B XapaKTepdsayeT aHrJuHcKoe JOoKasaTeJbCTBEHHO®
npapo W TO C p€ AHee MeCcTo, KOTopoe eMy MOJ/UKHO ObITh OTBESEHO
B Pa3sBUTHM TEODHH CYINeOHHBIX JNOKasaTesbCTB.

t

1 Cu. 1 a#icm, OCHOBW ToCYAapCTBENHOro Tpasa Asmryew, rit. V.

2 Mapxc # durensc, Cou, T II, crp. 385, _

*Tam xe, crtp. 387.

4 Cm., manpuMep, CTpPOTOREY, Yrouosmuilt mpouece, 1938, crp. 78; Ilo-
nﬂHce.Kz, i H. H, VronosHoe mpaso m yroJopEmE cym B Amrmim, 1937,
crp. 1 ' , , .
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rJfiaBa v

TEOPHUS TAK HA3BIBAEMON CBOBOJHOH OUEHKH
JAOKA3ATEJILCTB

§ 14. HcroprayeckHe NPHYMHLI BOZHHKHOBEHHSl TEOPHM TAK
Ha3KIBAEMON CBOGONHOK OLEHKH NOKA3ATENLCTB, OCHOBAHHOH HA
BHYTPEHHEM CyREeHCKOM YOex JeHuH

K nepsof monosume XIX Beka Teopua QOPMANLHBIX 0Kasa-
TEJILCTE ObLTA OKOHUATENBHO AUCKPEAHTHPORAHA H OTREPIHYTa H Ha-
yko#l npapa ¥ CyneOmoff npakTuko#. OCHOBHAH NPUMHHA 3TOI'O 32-
KJIoyayach B IIONHOM HECOOTBETCTBHHM Teopuu QopMaJibHBIX HOKa3la-
TENLCTB HOBBIM NOTPEGHOCTAM KAaNHTAJMCTHYECKOTO CTPOA, HOBBIM
MOesM, B3TJIAZAM M IOJHTHYECKHM YUYPEXIEHHAM SMOXH YTBEDKIe-
HAS KanuTaJus3Ma,

Hsvenenue MaTepHasbHBIX YCJAOBHH JKH3HYM OGILECTBA, HOBBIE INPO-
M3BONCTBEHHBIE OTHOIUEHHS, CJOXKUBIUHECH Ha OCHOBE KaNHTaNUCTH-
YeCKOH COOCTBEHHOCTH Ha CDeLCTBA IIPOH3BOJACTBA, KOPEHHBIM 06-
pasoM H3MEHHJH BeCh CTPOH JKH3HM, B TOM uMCJe ¥ BeCh CTpOH Amy-
XOBHOH XKH3HH O0ILECTBA.

MapxcusM-JIeHHEN3M VYHT, YTO <..HCTOUHHK (GODMHPOBAHHS HAV-
XOBHOH MKM3HM 0oOLIeCTBa, HCTOUHHK IPOMCXOXKIEHHS oflecTBeH-
HBIX HJed, OOLIeCTBEHHBIX TEOpHH, NOJSHTHYECKHX BILJHNOB, NOJH-
THYECKHX YUpeXKIeHHH HYXHO HCKATb He B CaMHX HIEAX, TEODHUAX,
B3T/SIIAX, MOJHTHYECKHX YUPEKISHHAX, a B YCJAOBUAX MAaTepHaJb-
HOH JXM3HM OOLIECTB2, B OCLISCTBEHHOM OBITHH, OTPaXKEHHEM KOTO-
POr0 ABJISIIOTCA 3TH HIEH, TEODUH, BSTJAAM ¥ T. #.» 1.

HoBrie ofmecTBeNHble MIEH BO3HHKAIOT Ha OCHOBE HOBBIX SKO-
HOMHYECKHX OTHOWeHHH. OHM BHIPaXKalOT HOBHIE NOTPeGHOCTH 0O6-
IIeCTB2, OPraHH3YIOT ero TBOpYeckKWe cuiabl. OHH <...OPraHA3YIOT H
- MOCHJIH3YIOT MAacChl, MacChl CIJIAYMBAIOTCH B HOBYIO IOJMTHYECKYIO
apMHio, CO3RAIOT HOBYIO PEBOJIIOUHOHHYIO BJACTH H' HCNIOJL3YIOT e
AJd TOro, 4ToGBl YIPAaSHHHTL CHJAOA CTapble NOPsIKH B OBGJacTH
NPOH3BONCTBEHHBIX OTHOUICHMA # YTBEpPIHTH HOBbiE IIOPAAKH» 2.

Hosble nmen HaxoZsT CBOE OTpakeHHe M B OGJACTH TEODHH H
NPAaKTUKA NpaBa. -

* Cranunn Bompocw nexmmmsma, ®3%., ll-e, crp. 545.
*Tam xe, crp. 561,
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YrrepXKIeHde KaNHTANHCTAYECKOH CHCTembl M moGega Gypxkya-
su B 40-x romax XIX Beka, BHI3BABINHE DPEBOJIONHIO BO BCEX 06-
nacTAX TOrJAIIHEH HAayKM, OKasajH CBOE BJIMSHHE W HA TMpPaBo-
BYI0O MIEOJIOTHIO, B YaCTHOCTH Ha CyAefHOe I0OKa3aTelJbCTBEHHOE
fpaso.

Paspurye KanKTAMHCTHYECKON SKOHOMMKH M OGUIeCTBeHHBIX OTHO-
[eHHH, O0YCIOBHBIGE DA3BHTHe K HAYaqly W OCoGeHHo KO BTOpOH
nosiopuie XIX Beka RCTECTBEHHO-HCTOPHYECKHX, OOIISCTBENHBIX o
hunocOPCKUX HayK, BBIOMBLIMX (I0YBY H3-NOJX HOT aNXMMHKOB, HC-
KaTeJlell «XM3HEHHOrO Kamps», MIAPJATAHOR M 3HaXxapeil, oxasano
CBO@ BJMSIHKE M Ha COCTOSHHE IOPHAMYECKOM MBICAM M, B YACTHOCTH,
YIOJIOBHOTO H YrOJOBHO-NPOLECCYANbHOrO NpaBa, BLIOPOCHBIUHX Ha
CBAJKY DO3BLICKHOM, HHKBM3HLUMOHHBIH Npolecc ¢ ero Teopreir dop-
MaNbHBIX JOK23aTeNbCTB H OTKPLIBIIAX HOBYI TJABY B Pa3BUTHH
Gypxyasnoro cyma ¥ npouecca,

¥xe sropas nonoswma XVIII Bexa osHameHOBaNaCh pPAAOM Bl
cTYnIeHHH BBIKAIOWHXCA JIOZEH TOr0 BpeMEHM IpPOTHB Cpeluese-
KOBOH I0CTHUKHM H ee [IPAaBOBBIX NpUHuHMNOB. [1poTyB cpexHerexoBOL
OCTHUMK W CPeAHEREKOBOH IOPHCIPYACHLHH, BO3LJaBJfABUIekCA Ta-
KMMH ABTOpDHTETAMM TOrJXamHed npasosolt wMeicnu, kak Kapnuos,
Ot Knapye, Papunayn#t, Xycc, Byrmam (Vuglans), opnum us
NEePBBIX BBHICTYNHY 3HameHuThil Bekkapua co cBoelt xuuroit «O npe-
CTYNJeHMAX M Haxasanuwsax» (1764 r.). Cam ewe pasgenss obuiue
NPHHIMILL TEOPHH HOPMaNbHBIX JOKasaTenncns, DeKkapua, oXHaKo,
yxe noHuMasn oOILYI0 HECOCTOSTENLHOCTH 3TOH TEOpHH, BHICKA3bI-
Basl B CBOEH KHMIre NpeAIOYTEHHE «HEeYYEeHBIM CYIbAM» — 3acejare-
M —— TIePeJl CYAbAMKE M3 3aKOHOBENOB, YTBEPKIAS, UTO «B YrOJOB-
HEIX Qenax OblBaeT BepHee INPHroBOP JHOLEH HEYUeHEIX, KOTODbIE pe-
AT MO YyBCTBY, YeM IPUCOBOP 3aKOHOBEJNOB, KOTODblE pPellalor
IO NPeJB3ATHIM TpaBHiaM» i, _

«Ecim, — mucan Dexkapwa B8 5TOM <BOeM NamdJrere, — Ind  He-
CeAOBAHMA NPeCTYNHOTO COOBITHA TPeOyerTcs MCKYCCTBO M HaXON-
YHBOCTb, €CJH [AJA H3JOMKEHHS HKaHHBIX, XOOBITEIX CJEHCTBHEM,
HeOBXOLUMEL SICHOCTh H TOUHOCTH BBIpAXKEHMH, TO LA IPaBHILHO-
CTH TIO STHM JAaHHBIM NPHUDOBOpPAa HyXKeH TOJbKO NPOCTOH, XKUTeH-
CKkM# SHpaBbifi CMuIC)N, Glaroaps €My, HeyuyeHble pexe BIajaloT B
omrubKy, yeM 3aKOHHHMKY, IPHBLIKIIME BULETh BHHOBHOIO: B KaX-
ZOM TIOACYZHMOM H BCE NMOABOJHMTH INOJ MEPTBbIE NpaBuid, BHI3YD-
peHHbie B IIKOVIE» 2,

BuicTyniierme Dekkapna DpoOSBYYalO NOMMHHBIM OOBHHEHHEM
POTHB BAapBapCKHX HAKA3aHWH, TWHITOK, CMEPTHOH Ka3HH, IPOTHB
Ta{HOrO CYAa, NHCHMEHHOr0 CYNONDOM3BOJCTBZ M HEJENOTO IPHH-
UHIIAa B CaMOM 3aKOHEe YCTaHaBIMBAaTh CHJY H SHaUeHUEe YrOJIOBHELX
LOKA32TeNHCTE. AHANOMHYHBIE IIPOTECTHl NPOTHB  CPEIHEBEKOBOH
IOCTHUHMH C ee WHKBMSHIMOHHBIM [POLECCOM UM TeOpHed ¢opMmals-

1 Bexrapua O mpecTyieHBdx M Hakadammax, 1889, orp. 29, |
t Tan xe, <1p. 29—30. .
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Eeix (erafisHbIX) foRazaTenncrs M Haxommm B paborax Tomasug,
Monreckre, Bonsrepa, Bpucco nme-Bapeuns, Dunanmxepu.

Bce 5TH BEICTYIJIHHMS. NOATOTOBHJIM OKOHYATEJNBHOE XpYLUeHue
5TOR «TEOPHH», NMOKA3aB BCIO ©€ BHYTPEHHIO HECOCTOATEJLHOCTE
M HeCOOTBETCTRUE TPeGOBAHWAM YeJIOBEYECKOTO «pasyMa» H <«CoBe-
CTHS, T. @ TpeGOBAHMAM KAHTAJHCTHYECKOrO 0OMecTBa. DTH BhI-
CTYNIMENHst B OBJACTH YLOJOBHONO H  YMOIOBHO-IIPOLECCYaJbHON0
npaBa CHIPAJIE TY Ke pPOJb, YTO ¥ HMIOEH BENMKHX NpOCBETHTEN el
XVII wmexa, mOIrOTOBHBIIMX YMBI B BATMOL JHONeh ® nobemam
bpanuysckolt peposmonxu 1789 r. Ilom BiksHMeM H3meHewHd B Ma-
TEPHATbHBIX YCJIOBHAX MMSHH TOrJAIIHEro OOLEeCTBA M BhI3BAHBLIX
STHMHK M3MEHEHHAMK HOBLIX WIeH masa TeopHs QOopMaJbHLIX TOKa-
sareaneTs. OxomyarembHsif yoap STo#t Teopu HaHecha dpaHuyas.
ckast pesoJionus 1789 r., NOCTABHBIIAH HA MeECTO CJCUCTBEHHODO
mpolecca CyX TNPHCSXKHBIX H HA MECTO CHCTeMbl 30KOHHBIX IOKa-
33TENLCTB = CHCTEMY KOKA34TENLCTB, OLEHHBAEMEBIX N0 BHYTDEHHE.
MY YOSRISHHIO CYABH,

[locTpoenntilt Ha Teopun QOPMANBHEIX XOKA3ATENBLCTE YIrOJOBHMIA
mpolece He yZoBaersopaa TpeSomanHusM Oypokyasuu, onupasiiehcs
B cBoelt Goprbe npoTHE deolasMsMa ¥ MOJHNERCKOro rocyaapeTRa
Ha HOBbIe IIPUHLMOEI JAEMOKDATHH, NPOBO3MJIMIABLIGH PABEHCTBO
BCEX TepelX SaKOHOM, 3allKiUaBlUefl «npasa dYemoBeKs M Tpaxnaa-
. AMHA®», CTPOHMBIEH CHCTEMY CBOHX TOCYILAPCTBEHHBIX YYPEKIEHHH
Ha Havyanax OypKyasHOrO IyMaHM3Ma, HM3BECTHOIO YBAXEHHS K ye-
NOBEYSCKOR JHMYHOCTH. ODTHM NPHHUMNAM He COOTBOTCTBOBANH HH
CNeACTBEHHBIN NpollecC, HH Aylla S5TOrO npouecca — TeopHs  dop-
MaJbHBEIX JOKa3aTesbCTB.

KnaccoBble HHTEpECH KANMTAJHCTHUECKOR OypiKyasHd, HHTepe-
Chl XO3SIHCTBEHHOTO obopoTa, TpeGoBanm Oojee KBaju(HLMPOBaHHO-
rO Cyna, 4eM CHeJCTBEHHHIE Cyl, ¥ Gojee pAalHOHANBHBIX € TOYKH
3peHHsT OYpKyasHH NPaBHJ €T0 [LeATeNbHOCTH, YeM Teopua ¢op-
MAJIbHBIX JOKa33aTeNbCTB, OPraHWUYECKH CBS3aHHAN C TaKHMH MeTo-
NAMH «[IOKA3LIBAHHA», KaK IBITKa& B CaMBIX pa3HOOOpasHEIX M ca-
AUCTCKM YTOHYEHHBIX ee (opMax.

Hu cnepcteenmnli nponece, HE CuCTEMa (OPMAaNbHBIX A0Ka3a-
TeJIbCTB HE 00ECNeUHBAIN B JOJUKHOA Mepe OXpaHW H 3alHTH HH-
TEPECOB OBJANEBLIEH BJACTBIO NPOMBIILJEHHOHR OYypiKyas3ud, KOTOpas
Hucnporepria ¢eogam-mbii cTpOfl, 2 BMeECTe ¢ HHM paspyllnja H

OJAJBHHA CyA H (eojaibHble NPONECCYANbHEE NOPIAKH.

Yupenunemnoe cofpasne 1790 r. OTBEPIIO TEOPUIO (POPMATLHBIX
MOKa3aTeNbCTB. . '

ITIpoekr pedopmer, mnpemcraBmennsii Koncruryamre Tronmopou
(26 newabps 1790 r.), mpepmaran yHAYTOXHTD DHCHMEHHOE IIPOHS-
BOXCTBO € €r0 QOpPMaJbHEIMH LOKA3ATENBCTBAMA H TIONOXKHTL B OC-
HOBY CYNeGHOTO NpoIecca TOJBKO BHYTpeHHee YGexienme CYAbH
(conviction intime). Hackomko B yMax momeft eme ’ cOXpaHsmch
CTapbleé B3LJIAABE, MOXHO CYIHTB IO TOMY, 9T0 3TO NpEHJONKEHUE
BCTPETHJIO BO3PaXKeHHA €O CTOPOHHI OTASIbHBIX ¢ Hemyraros. Tax,
_Hp}oﬂwom (Prugnon), smictymast mportus Jljomopa, HOKaswBaj, TTO
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6es QOpPMAaJbHEIX XOKA3aTeJBCTB Heno OyldeT MPeLOCTABIEHO IIPO-
H3BOJTY CYZel.

«HeAb3s, — IrOBOPHA OH,—IPEKOCTABIATL OLEHKY JOKA3aTeJbCTB
cBo0OIHOMY BOCTIDHATHIO Ccyna (perception individuelle de chaque
juré), TaK XaK CyAbH 'He CMOTYT DelLIWTb, BHHOBEH OGBHHAEMBIH HJIH
He BUHOBEH, €ClM He OyAyT B COCTOSHHMH OT/IMYHTL BEPOATHOCTD
(probabilité) or npasponogobuoctr (vraisemblable), npaBmomomo6-
HOCTb OT MCTHHBI (Vrai), ucTuHy oT yBepesnocTH (certitude) m yse-
PEHHOCTH OT OuesHamocTH (évidence)s.

«MOXHO, ~— roBopun [IpioHboR, — petnaTs Cyan6y O06BKEAEMOrO,
BLIOHPAsA TOJBKO MEXAY JBYMS HEH3MEHHBIMH TOUKaME: OCYKie-
HHeM ¥ ONPaBiAHHeM. DTH BONMPOCHI HEJb3A peWaTh C IIANCAMH,
OﬂaCH;::IMH OJisE MHTEpEcOB ofmiecTBa W $e30MACHOCTH HEBHHOB-
HBIX® 1,

Haxe Pobecnbep NPOABUN B STOM BONPOCE KOMEGAHMA, NpexJio-
KB CPeIHMR myTh (terme moyen) pelueHus BONPOCA.

«HyxHo, — ckasan Pobecnnep, — COSNUHUTL NOBEpHE, NpHCYLIee
JEraJbHbIM JOKAS8ATEIBCTBAM, C MOBEDHEM, KOTOPOIrQ 3aC/yHHUBaeT
BHYyTpeHKHee yOexnenue cynpu» ®,

THM BOSpaxesusM Jonop NPOTWBOMOCTABHI CJCAVIOWME IO~
BOJBl B TNOJIBSY OTMEHbl (OopMalbHBIX XOKasareabeTs: «Korma daxr
CTAHOBUTCH IIPEIMETOM HCCIENOBaHMSA CYA4, BCE BHEMAaHWE NOJMKHO
6BITE COCDEAOCTOYEHO Ha YCTaHOBJEHWH HCTHHBI, lImen Mecro dakT
UM HeT — BOT B yeM ponpoc. KakoBml cpelcTBa, uTo6Hl 5TO IO-
sHaTh? EcTb HBa poga TakHX CPENCTB: OMpPeNeNHTh 3apaHee, KaKOBBI
6yAyT AOKa3amesbeTsa, © NMOMOWIBIO KOTOPHX MOXKEHO Oymer mo-
SHATh MCTHHY; SACTABMTL CYAeH peliaTh Ha OCHOBAHWM 3THX X0KAasa-
TeJBCTB, MPUHHAMAA HX 32 HEH3MEHHble BeJMUMHBI, HEe3aBHCUMO OT
CYReCKOro yOexIeHMs, MM TIATeJBHO COOpaTb ¥ H3JNOXUTH Ie-
pel CyAbSMH BCe CPEeNCTBA NO3SHATh MCTUHY M MpPeNOCTaBUTh HX
MBEHHIO M BHYTpeHHeR ouenke cyge#l. [lepsoe cpeacTBo — Jeralib-
Hble JOKa3aTeJIHCTBA, BTOPOE — MODAJNBHBE. 51 YTBEDXKJ210, YTO CH-
CTEMA JIETATHHBIX JNOKA3aTeNbCTB — MeTol, abcypmuelll cam mo cebe

(en soi), onacHHE A OGBHHAEMOTO, ONACHBIA nJa oblecrsas 3.
- Dma Touka spenms BosoGmanama. 18 ammaps 1791 r. npoexT Iio-
nmopa 6bT NpHHEST. B COOTBETCTBHM ¢ H3NOXNEHHBIMH B . HEM IIDHH-
HUnaMH HHCTPYKums 29 cerrabps 1791 r. nmpososriacuia 00A3aH-
HOCTh CYIeH OCHOBBIBATH DEIIEHME HWCKMOYUTEJBLHO Ha 'CBOEM BHY-

yOex meHus.

Cratea 372 Konexca 3 Gpiomepa IV roma peBoMmonsH BOCTPOH3-
BeJid 9TO IPaBUJO. ¥ TOVIOBHO-TIpONECCYasibHBIR Kofekce - PpaHuuy
pasBUR 510 IpasHio B 3maMemuTofl ¢T. 342 Code d’instruction cri-
minelle 4, oTKyZla NPHHIMI BHYTPEHHETO cyAefickoro ybexiemus mne-
pelleN B SaKOHOAATENBCTBA BCEX KaHTAMMCTHUSCKHX CTPaH, B TOM
TBCHE ¥ B SAKOHOMATEJIBCTBO JOPEBOHONHOHNOR Poccwa.

1 Hglie, Traité de linstruction criminelle, 1845, v. II, p. 815.
- 2Tam Xe. '

*Tau xe, cmp 315—316.

4+ CM. ykas rofexc B Hsfanmu Dalloz, Paris, 1927, p. 17L
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PazBuTHe KanuTanusMa B Poccum, NpuBelliee K TaK HA3bIBa&MOM
3n0%e «BeJNHKUX pedopm» konua XIX 'Bexka, NpHBENO OXHOBPEMEHHO
K pedopme CyZOYCTPOHCTBA # CYXONPOH3BOACTBA, IIOKHOBJIEHHbIX
'B COOTBETCTBHY C HOBBLIMM BEAHMAMHM Ha eBponedckuit max. Cyne6.-
Rasi pedpopma 1864 r., cospaswas CyneCusle yCTaBBl M HOBBIA Cyn,
OJIHOBPEMEHHO ¢ peoprapusanpell 1opedopMeHHOro cysa NOXOpOHHIA |
JeHcTBOBaBlIYIO A0 TexX mop B PoccHu cHeTeMy (GOpMaNbHbIX ZOKa-
3aTeJBCTB, HAWGLUIYIO CBO@ BHIPAXKEHHE B LIUTHPOBAHHBIX YXKe BHILIE -
npapunax 1. XV, xu II, Crona sakonos Poccuiickoi Mmuepuu.

Uro cobol TpeAcTaBsm LopedOpMeHHbI Cy N ¥ Teoprs HopMaln-
'HBIX JOKaBaTebCTB, JOCTATOYHO XOPOLIO H3BeCTHO. YT06bi Kpatko
HATIOMHMTB 00 5TOM, NPHBEIEM XaPAKTEPUCTHKY CyAa H Cynonpo-
H3BOJCTBA, MAHHYIO OAZHHM M3 KpynHedwux Jgesrened snoxu Cy-
nebubix yerapo A. @. Konu:

«...JociIofcTBOBABLIAS B TMPAKTHKe W cmporo ofeperaemMas 3akKOHOM
Teoprsi G OPMaJBHBX JAOK&3aTEAbCTB, BHOCH BJEMEHT
Ge3ayUIHOro MexaHMsMa B pafoTy CyAbM, CO3AaBANA YrOJOBHbIH
Cym, 6ecCHNbHE A, B pile CAy4aes, lokapaTh AEHCTBHTRJILHO
BHHOBHOIO, HO XZOCTATOUHO MOIyW ecTBeHHBH, 4T0obH
pasbHdTh CYLLECTBOBAMHME YEIOBEKAa TIOCPRACTBOM CHOHAHHS B030y-
WIACHUS DpeceloBatMs ¢ NpelaHUeM CYLY,~—H, OCT4BMB €ro B I O
403 peHHH, 38CTABHTh €ro OGOJe3HEHHO IepeXHBAThL CTBLL, KOTO-
pBI HM pasbACHUTH, HH COPOCHTE ¢ cebf Heab3f».

«BplgBHraeMoe 3TOK TEOPHEIO Ha INRDBHIA IJIAH, KaK «Jyuqllee
NLOKa3aTeNLCTBO BCENO CBeray, COGCTBeHHOe IPH3HAHHE OOBHHSAEMO-
o — UME&JO OYeHb YacTo Nary0Hoe BJMaHHE W Ha XOL Mena, ¥ Ha
ero mcxon. Ha xo x4 Jema noroMmy, YTo 3a4aCTYIO BCe YCHIMA Clie-
ZoBaTeJiell HaNpaBIAMCh K TOMY, 4ToOBl Tak HJM HHA4Ye, IOJYAC
CaMbIMH NIPOTHBOSAKOHHEIMM CNIOCO6aMH M IpueMaMmy, LOGHTbCA OT
0OBUHAEMOTO CO3BHAHHUA U TEM <«YINPOCTUTH» JeJNo;—HA HCXOJ
TOTOMY, YTO TIPH Macce KOCBeHHbIX YJMK, NpH Bomumioulefl ®3 mena
KUTeHCKOW NpaBje, HO TPH OTCYTCTBUH 3apaHee IpelyCMOTPEHHBIX,
YCJIOBHBIX, M3MEDEHHELIX H B3BELIEHHEX (GODMANBHBEIX JN0X23aTeJbCTB,
YMEBUIMH He CO3HABATHCA 3JIOJEH BHIXOAUN U3 CyAa OOeJeHHBIM
MM — B JIydlleM CJiydae — OCTaBJICHHLIM «B TOAO3DEHMH» W 3aHU-
Masn B ©OilecTBe, NPHUBHIKLIEM ObITE «K X0OODY H 3Ay IOCTBILHO
PABHONYLIHBIM», IpEXHee [I0JI0KEeHHey 1,

POCT HOBBIX SKOHOMHYECKHX OTHOIUGHHH, JOMAaBIIHX BECh CTPOH
1opebOPMEHHOTO PYCCKOTo O0LIeCTBa, BIACTHO NpOOHBaBIIMX cede
IOPOTY CKBOSb HU3YBEPCTBO KPENOCTHUUYECTBA, MMOJHTHUECKOH, XO-
3AHCTBEHHOH, TEXHMUECKON M KYJBTYPHOH OTCTAJIOCTH, He MOI MH-
PETBCA € TaKuM mogoxenmeM B cyfe. OB nHe MOr He 3adeTb CTa-
poro, KopeOpMEHHOrO CyJa © ero «HeMPAaBAOH UepHOMN», ¢ ero asH-
aTCKHM  CYZLONPOM3BOACTBOM, B3SATOYHHYECTBOM, IIPOCIABJISHEOR
«MOCKOBCKOH BOJOKHTOM» ¥ IPOYHMH <«IPENeCTAMHE® BCSKMX <IIPH-
Kasyelx H36». [lof wmamopoM HOBEIX BesHuii, HOBHIX TpeGoBaHmil
JKH3HA 3TOT CYX M CYZeGHEH - IPOIECC DYXHY W, YCTYNHB MeCTo

! Kom#, Otus # JdeTH cyneénoﬁ' pedopuur, M., 1914, crp. 94, 16.
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Gosiee KYJbTYPHOMY H Jydllle OpPraHH3OBAHHOMY CyXy, Gosee cO-
OTBETCTBOBaBIUEMY  TpeOOBAHHAM  HAPOXKJAABUIEHcH  BYpKyasud,
CYRYy, Oojiee TOHKO H HCKYCHO 3aIMMIIABIIEMY MHTEPEChl HOBOTO
gJacca.

Mecro CHeNCTBEHHOTO TIpOIeCCa SaHAM CMEIIAHHBIA Ipouece,
COYeTABIUHA B/JEMEHTHl COCTASATEJBHOCTH M PO3BICKA, NPOLECC, OUH-
ITeHHbIH B 3HAYHTEJbHOH CTENEHM OT MHKBM3HLMOHHBIX KpaiimocTei;
MeCTO CHCTEMBbI QJO‘pMaJIBHhIX A0KasaTeJIbCTB 3aHANa CHCTeMa Tax
gaskiBaeMoH CBOBOAHON OEHKM NOKABATENBCTB CYABEH, OTIH PATO LLIFEM -
¢ NIpH 3TOH OLEHKe HA CBOE BHyTpeHHee VOexneHue.

Hopplif npoleccyanbHbii NOPAROK, cosnawssii Bo Ppanpuu pe-
BOJNOLHE]l M PAaCHpOCTpanUBILUiCS BO BTOpoH nomomune XIX Bexa
no Bcelt Emporne, eaMuHCTBeHHOIt oCHOBON cymeGHON HesTeNbHOCTH
y36pas BHYTpPeHHee cyHeHckoe y6exmenue . '

KimacCcrueckor GopMyIHpPOBKOR NPHHIMNA BHYTPeHHEro yGexme-
HUA CYAbM snaferca Texer cr. 342 Code d'instruction criminelle,
raacsiled chefyiomee: «3aKoH He TpeSyer OT IPUCTKILIX OTYeTa B
chiocobax (moyens), IOCPEACTBOM KOTOPHIX OHW cosfgam  cebe
yoexKAeHHe, OR He NPEANUCHLIBAeT HM NPABWJ, NPH TOMOLIH KO-
TOPHX OHK HTOJKHLI ONPENeNKTh NMOMHOTY ® AOCTATOYHOCTH HOKA-
3ATENBCTB; OH MpPeXNHCHIBACT MM, JYXOBHO COCDPEXOTOUHBIIMCH, HC-
cnegosaths (de chercher) B raybuwue cBoell copecTH, Kaxoe
BTIEYAT/IEHME INPOH3BENM HA MX DasyM JCKasaTeJbCTBa, IpencTa-
BIEHHbLIE TIPOTHB OOBHMHAEMOr0, H CpemcTBa (moyens) €ro 3auluThl.
3aKoH He TOBOPUT HM: «Bbl JO/MKHBI CYUTATD MCTHHHBIM KaxKIBbIH
dakT, yrocropepenunift (attesté) makuM-TO W TAKHEM-TO KoJHYe-
CTBOM CBUIeTeNel»; OH MM He TOBOpHT Taxxe: «He cuuraiitTe no-
CTATOYHO TOHTBEPXKISHHEIM TIKOe NOKA3aTeNbCTBO, KOTOpoe He
.00yCJIOBJIGHO TAKUM-TO IPOTOKOJIOM, TAKUMH-TO IOKYMEHTAMH, Ta-
KUM-TO UYHCJIOM CBHIETEJeH HIM TAaKUM-TO KOJMYECTBOM  YIMK...».
OH HM CT4aBHET TOJBKO OIHH BONDOC, KOTOPBIA HCUYEPIBIBAET BCIO
Mepy HX ofssanHocTH: «lkIMeeTe /s BH BHYTpeHHee (HCKpeHHee)
yoexnenue (avez-vous une intime conviction)?s.

D10T NPHHIMI BIIOCASACTBHM Iepeliesl BO BCoe eBpolielickue 3a-
KOHONATEbCTBE, OTKAa3aBLIHeCH OT TeOPHH (QOpMANBHBIX HOKa3d-
TEJBCTE H YCBOHBIUHE HAYAJNM0 BHYTDPeHHeNO YOeXIeHHS B TOH HJIH
ypHOH dopme 2,

1 «Bo Bpems BeNEKOR (paHNY3ICKOK DEBOJIONMH Hadalla YroJIOBHOTO Ipolecca
6HIM HIMEHEeHH H NPUHUAN BHYTpeHHero yGexperms (intime conviction) 6uia
OPOBOSTNaleH, TIOCAe TOrO Kak (PopMasbHasd TeODHA JOKa3aTeNbCTB HDH3HaHa HE
TOJNBKO HEJIeHOI0, HO ¥ TPAMO BPIHOI, OGeCCHIMBAIONILIO0 IIPABOCYZHE H opac-
HOIO 'JJia HeswnHOTO» (Baagwmmupos, Yuerwe 00 YroJOBHHIX JZOKasaTelb-
crax, CIIB, 1910, cTp. 8B).

® Cum., Hanpumep, § 260 repmascroro StPO 1877 r. mm § 261 StPO 1924 1.
«Cya ompegresseT Pe3yJbTaT ECCIeQOBAHNT NOKA3ATENbCTB NIO CBOEMY CBOGOA-
HOMY YOeKIeHnio, BHHECeHHOMY H3 Bcero cypebHoro pasGHpaTesbCTBay.

B YcraBe yrouioBHoro CyZAOUpOH3BOACTBa Lapckoli Poccwwm (usx. 1892 r.)
B <. 119 ropopraoch: «MppoBoft CyAbs pemaeT BONPOC O BRHEE HJH HEBWHHOCTH
MOACYAAMOrO [0 BHYTPEHHEMY CBOEMY YOeXIEHRIO, OCHOBAHHOMY H2 COBOKYNHO-
CTH OBCTORTENHCTE, OOHADYMEHHHX NpH cyneGHOM pasbupatenwncrser. Amayorad-
HH cT. cT. 766 B 804 Y¥YC. | '
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OTOT HOBBIA NPUHLMI OLEHKH CYNLeGHBIX NOKA3ATENBCTB GBI Tec-
HefimuM o6pasoM CBS3aH CO BCEM XapaKTEPOM HOBOTO YT OJOBHOIQ
npouecca, Kak U CO BCeMH BaxKHEHIIMMH NPUHIHTIAMH €r0 IOCTPOoe-
ms. M x0rs BexoToprle mpomeccyanscTsl, Kak, HanpuMep, nasep i,
OTPHLIAIOT CBSA3h MeXJAY XapakTepoM HJM THIIOM YTOJOBHOINO Npo-
ecca H MeTOLOM OLIeHKH J0KAa3aTesbCTB, 3Ta CBA3b He INOMJIEKHT
HUKAKOMY COMHenHio. Mel yxe BHIEMH BBIUE, YTO HWHKBH3ULMOH-
HBIll npodecc poiun TeopHio (OPMaVbHBIX  AoKasarescTB. Cam
Tnazep He MOXET OTDHLATB, YTO <&TJIABHBIE DPe3YJLTATHI INPOBEHe-
HUSl WHKBUSHIMOHHON HAEH XOMUKHB! ObIMH BBIPASWTHCA B YV Y & HH K
0O LoxKaszarmeaboTBax»2 B 310M npomecce BcA 3aAa4a CYAbM
CBOJMJIACh K YCTAQHOBJIGHHIO NOJOXEHHH, NpeapellaeMbliX OUeHKOM
IOKa3aTeJbCTB B COOTBETCTBHH € YCTAHOBJEHHLIMH B 3akoHe ¢op-
MaJbHBIMY IpaBunaMu. OTCIOAA — YCTAHABJIABAGMAS CYAOM «HCTH-
Ha» Obla HCTHHOR GopMamnbHON, T. € COOTBETSTBYIOLIEH
JIHUIb YCTAHABAKHBAEMEIM B pPe3y/ibTaTe HHKBUSHUHOHHOIO IpoOnec-
ca BHeUIHHM, GOPMANBHBIM OOCTOSTENBCTBAM Jesa, 2 He caMol Xefl-
cTBUTENbHOCTH. HecMoTpa Ha TO, YTO OTPHUATNBLHAN TEODHA GHOp-
MaJILHBIX HOKA3ATEJBCTB CTABHJa OLHOM M3 CBOHX uenelt obecne-
YUTH BaMOONbINee COOTBETCTBHE CYINeGHOMO NpUTOBOPA ¢ NEeHCTBH-
TENBbHOCTHIO, CyAb6a STOR TEOpHM HHYEM He OTJIHYawach OT CYylbe
6Bl NOJIOKHTENHHOR TEODHY, OXHHAKOBO OECCHNBLHOH B DA3DeLIeHUY
9TOH sajmayn. Hu oTpunarennpras, HH MONOXKMUTENbHAS TEOPHH ¢OP-
MaJIbHBIX OKA3aTeJBCTB He ObITH B COCTOSIHMH OO0CNEYHTh YCTa-
HOBJIEHHEe IIpH IOMOIH CcynebHOrO Ipounecca TONJHHHON RCTHHH,
BCerjga ocTrasaBliedica JAst CyZa, NOJb30BABLICTOCA CHCTeMOH ¢dop-
MaJBHBIX JOKA3ATENBCTB, HELOCATaeMON.

«Teopus aTa..,—4uTaeM Mbl B MOTHBAX K YCTaBY YTOJOBHOTO CY-
nonpoussoxcrea (1864 r.), — He npuHUMaeT BOBCE B PacueT JHYHOLO
yoex AeHwa Cynpu... JTocaeCTBEA TeopuM 3aKOHHBIX XOKA3aTEJbCTB
KpafiHe HeYHOBJETBODHTE/bHBI. DBecbMa wuyacTo, HeCMOTps HA BCIO
JOCTOBEPHOCTh BUHH NOJACYRHMOTO M Ha MOJHOE ybGesxnenwe, Cyi,
He WMes B BHIY TAaKOTO J0KA34aTeNbCTBA, KOTOPOE 3aKOH IIPH3HAET
COBEPIIEHHBIM, HOJKEH OrDaHHYHTLCH OCTABIGHHEM SBHOIO IIDECTYII-
HAKAa TOJIBKO B MOAO3peHHH, Oojee HJIH MeHee CHIBHOM... Hesasu-
CHMO OT (CEr0, HeJIb3sl He 3aMETHTH, YTO TEODUS NOKa3aTeJBCTB, OC-
HOBaHHAS JIMEIL HA UX (QOPMANILHOCTH, UMEET HE TOJBKO TOT HEeXO0-
CTaTOK, YTO OT IPaBOCYIMA YCKOJMb3alOT ONBITHEIE M MCKYCHEIE 3JI0-
Jed: OHa, BMECTE ¢ meM, He NIpPSIOTBpAllaeT M HeCHPABENJIBBEIX
OCYXKAeHUH» 3,

Takoe nosopHOe coctosmme pycckodl mopedopmennol, RKak u Bcel
TOr MalllHel eBPONEHCKON IOCTHUHE SBHJOCH, PASYMELTCS, He PesyJb-
TATOM QXHOT'O TOJBKO DOCHOACTEA TEOPUM 3aKOHHBIX JOKa3aTEJNIbCTB,
H He pesyJbTAaTOM HaXke BCEro CTPOSA TOTHALLHETO Npomecca, JHILeH-

1 (}g.s T'nasep, PyxosojcTeo mo yrosoBHoMY mpomeccy, CI1B, 1884, . I, .'
CTp' - * 3 -

2Tam xe, crp. 92. :
* Hwr. mo xuare BragmmmpoBa «Vdemme o6 YrONOBHMX JOKA3ATENBCTBAXY, .
CI1B, 1910, crp. 88—89. '
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HOI'O TJIACHOCTH, COCTA3ATENbHOCTH, HENOCPeLCTBEHHOCTH, 3aTepToro
B IOJHUEHCKOM 3aCTEHKe, 3apBIBIIETOCA B OyMaXKHOM IMPOH3BOICTBE,
OTOPBAHHOTO OT MKHBBIX JIOAEH M 3KUBOH NeHCTBHTENBHOCTH, HO
pe3yJbTaTOM TOCHONCTBOBABIUMX B TO BpeMs OBUIECTBEHHO-ITOJNWTH~
YeCKHX OTHOUIEHHH. :

[Ip# rocnofCTBe pO3BICKHOIO Ipomecca M Teopud (opManbHBIX
Jl0Ka3aTeJbCTB OTCYTCTBOBaJa JMUHAA JOrMYecKas OLeHKa CcyIbel
noKasaTenbeTB,  JIMuHOMYy, CYODBEKTUBHOMY  YOLIKICHUIO
CYAbH 3Ta TEODHA NMpPOTHBONOCTABNANA 00 b€ K THBH B € NPH3HAKH,
Mo KOTOPEIM CyAbs 06d3aH Opll NPU3HATHL MJIM OTBEPTHYTbL Te MM
pHble (DAKTHI, JaTh MM TO, & He WHOe OOBACHEHWE, TOJNKOBAHME, [10-
puMaERe. B cymHOCTH roBops, HH OOBSCHEHMS, HY TIOHUMAHHS ¢ax-
TOB, HCCJHeLYyeMBIX CYAOM B 5TOM npouecce, OT CyHpH He Tpebo-
BANOCh K Haxe O6OMblle —CyAne OHM BOCHNpPEINa/mMchb. BMecTo NOHU-
MaHUA CYIbH, BMECTO ero ylexneHus NefCTBOBANA TAUHCTBEHHAA
cvia YOEMHTCABHOCTH CaMOro JOKA3aTeNbLCTBA. '

Kakoe OTHOUIeHHE K MCTHHE, K NeHCTBUTENBHOCTH MOI UMETh NpH-
ropop, BBLIHECEHHLIA NOJ BAKAHHEM N0KA3aTeNBCTB, O0JaTAKOMIKX
TaKOA NpHpOXKIeHHON cuinoft, AcHo camo cobol!

«Hcenenorarens, — munrer  I'naszep, — DOKes  VIOBIETBOPATSH
ABYM NDPOTHBONOJOMHBIM TpefOBAHMAM: €r0 WM3BICKAHKA IOMKHL
GBITH NPHIEXHK H BCECTOPOHHM, OH JOJKEH YIepXUBATHCA OT CO-
CTaBJMCHHA COOCTBOHHOI'O MHEHHS, NoKa He 6yXeT BOSMONKHO XJax-
HOKDOBHOE, OOBeKTHBHOS paccMOTpeHMe M OOCYXIXeHHe COGpaHHBIX
MATEPHAaJIOB; JIHIIb TPH TaKOM YCJOBHM H HMEeM MBI IPaBO OXH-
BaTh, YTO OH Y3HAeT HCTHHY» !, |

PospickHOH npouecc @ Teopus GoOpMaNbHBIX IOKA3ATEJBCTB  JIH-
IIajme CYX BO3MOHOCTH YIOBJISTBOPHTh 062 3TH TpefoBaHMsg. ITO-
MY Melajii NpexAe Bcero Te NYTH GOPMaJbHEIX YCJIOBHE, KOTODbIE
CBASLIBAJK PYK¥ CYIbH, 3alIHYPOBLIBAJIA €I0 COBECTDH, YOUBAA €ro
CO3HaHHE. i ! Lo ‘

Teopus QOpMaNBHEIX NOKA3aTENLCTB 3a00THMACh O TOM, YTOOB
cymedcCKull NpuUroBOp COOTBETCTBOBAN TaK HAa3biBa€MOH IOpHIMYe-
CKO# MOCTOBEDHOCTH. DTy IOPHINYECKYIO JOCTOBEPHOCTh 3alliyTHM-
KH TeopHH (POpMaNbHBIX JOKA3ATEJBCTB OUPENSNANH KaK Ty <«IIpa-
BOBYIO JOCTOBEPHOCTb BHHBEI, KOTOpaf ONHpaeTcd Ha OOILeNpH3HAH-
HBIX M OOf3aTeNbHLIX OCHOBAHHSX, BCIEICTBHE KOMX OHa IpHOGpe-
TaeT OOBEKTHBHYIO OIpelelleHHOCTbY 2,

JoCTOHHCTBO 3TOH TEOpHH ee 3AMHUTHUKKE BHISNM AMEHHC B TOM,
gyTO OHAa AK0O0bI NPEenOCTeperaeT CYABI0 OT ONACHOCTH «CaMONpOH3-
BOJILHBIX TOJKOBAHHA» 3aKOHA, OT «HEONpeXeJeHHHX CyGBEeKTHBHEIX
gyBCTB», OOECIeUNBaeT NOKASATENBCTBAM OODEKTHBHOE 3HAUEHME H
TeM caMbIM oOfeclieddBaeT NPABHILHOCTb CYNEHCKOTQ IPHIOBOpA.
Ucropus noxasana M HoKasala MOJHYI0 HECOCTOSTEIHHOCTH STOH
TCODHH, OKasaBlIefics IIPH HOBBIX YCJOBHSX, CO3JaHHBIX PAasBUTHEM

1l nase p,' PyxoBOOCTRO {10 YTOJOBHOMY MPOTECCY, QIB, 1884, 7. I, crp. 14.
2B éxs alHMHpPOB, YueHHe 0O . YroJOBHHX XAOKasaTelbCTRAX, CIIB, 1910,
CTP. .
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RamuTAIN3Ma, HECNOCOGHON CJAYXKHTH HazKe HHTEpecaM Kjacca Kamu-
TAJUCTOB K OKOHYATENbHO OO0AHKPOTHBIIEHCH KaK CPEACTBO U Me-
TOZ DACCNENOBAHHSA M paspelleHHA CyHeCHBIX mel.

Cravana Beamxkas ¢pannysckas OypyasHas peBOOUHS, @ CHy-
CTS MOJBEKA mOCHe Hee paj OyprKyasHHIX pPeBOMIOUMH B IAPYyruUx
eBPOTIEHCKUX I'OCYHAPCTBAX, HAUMHAS C PeBOIIOLMH 1848 r., okoHya-
TeMLHO 3aKpenuau NoGely KanuTaluaMa, HHCIpOBepriero ¢eonas-
Hple MODPALKH BO BCEX OONACTAX KHSHH, B TOM uuc/ie 4 B o0JacTu

IOCTHIIHH, |
B stom ormomenus 1848 r. Ol mrepeJOMHBIM TOAOM
' f

CTH npasa. | .

«C 1848 rnoma, — muwrer I'magsep npo [epmanuio, — HacTymaer
BHESAMHEIY NEpeBOpOT: TEMNEPh 3aKOHOIATENBCTBO JIPHXOIMUT B JBH-
JEHHE, a J¥TepaTypa NPHHYKNEHA JMLIb CJEAHTH 38 OBICTPOIl CMe-
poff cobpitmil... OrHbize npusiekaeT K cefe ofulee BHUMAHWE Das-
PelUeHie OCHOBHBIX BOMPOCOB CYXONPOH3BOACTBA, KOTOPble BO3BYXK-
ZaoT BCe GoapluuM W Gonbumit MHTEpec, ueM Gojee B oflulecTse
PaCIpOCTPAHAETCS COSHAHWE TOTO, Wr0 MAET BONPOC O CO3NaHRH
oBurero AJas Bceft I'epMamum YrosoBHO-CYNeOHOTO 38KOHONATEb-
- cTRA® L.

PocT uHTepeca Cpeim repMmanckofl OypXyasun K BOTDOCaM opra-
HEI3ALMH YTOJOBHONO CYJa ¥ YLOJOBROTO INPOLEcta Ha HOBBIX Ha-
gaqaX NpHBEN B 370 BpeMA K IIHPOKON NONMYJAPHOCTH (PAHIYICKUX
06pasiloB, MO IpEMEPY KOTOphix H Oblla NEPECTPOeHA B TNEPHOR
1848—1851 rr. cynebuas cucTeMa pAXa FepMaHCKHX TOCYAAPCTB
(Basapus, Ilpyccus, Bioprembepr, ['eccenckoe repuorcreo, Bapen-
ckoe repuorctBo W xp.). Opmako, Teopus (oOpManbHBIX J0Ka3a-
TeJbCTB, JHKBHIHpOBaHHas Bo Opamuyuu B 1790—1791 rr., npoxosn-
Kaja elle B TeYeHUe IPONOIKHTENBHOTO BpeMeHM GespaslensHo
apcTBOBATH B I'eDMaHCKOM Ipoluecce (sropreMbeprckuft ¥eras yro-
TOBHOT'O CymompousponxctBa 1843 r., OazeHcku#l ¥YCTas YroJOBHOIO
CyZONPOU3BOACTBa 1845 r.); amasOTHYHOE NOMOYKEHHE COXPaHAJIOCH
H B ABCTpuH, Tle 5Ta TeODHS JeXalna B OCHOBe YCTaBa yrosos-
HOI‘O') cynonporseonacTea 1853 r. (mowt# mo camoro Kobua XIX
Bexa) 2.

[Tamenwie Teopumt GOPMAMHBIX JOKasSaTEJBCTB  PaCKpenOCTHIIO
CO3HaHWE CYABH H JaJNo CYIy BO3MONKHOCTL OTHPATHCA B CBOeR
JesiTeTbHOCTH HA CBOIO «COBECTH», PEUIaTh JeJa «CBOOOLHO», B CO-
OTBETCTBHH CO CBOWM <«BHYTPEHHUM yOeXKACHHEM>.

Teopus «csoBoxuof CyJgefickoi COBECTH», «CBOOGORHOTO® «BHYT-
PeHHero yOexIeHUs» SBUJACE HE TOJBKO NPOTECTOM NPOTHB HYT X
CTeCHEHHH (reoJaNbuOl IOCTHIHE, HO M JO3YHTOM, 3HaMeHeM GOpb-
Obl JmOepasnbHOR OypiKyasHi 3a HACAKOEHHEe ¥ YKPEIJeHHe ITPHH-

1 B 06Ja-
{

! "'masep, Pyxosoacrso no yronopeoMy mpoueccy, CIIB, 1884, 1.1, cTp. 138.
? Tipruumm cpOGONHOTO CYAEHCKOTO yOeXxNeHHs B IepManu@ Bnepsule GOuT
NpoBO3ryalied B OCLIErepMaHCKOM yCTaBe YIOJOBHOrO CYACHpOR3soAcTBA 1877T.,
cT. 260 xoroporo raachna: «O pesynpbTaTax cyEeOCHOTO CJEXCTBHA CYX permaeT
Wa OCROBAHEU CPOEro CBOGOAHONO yOeXKIEHHA, TOWEPOHYTOrO 3 BCefl COBOKYI-
HOCTH Das0HpaTe/NbCTBAY. l R 4
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nurnoB OypxyasHoi cyxeOHON IeMOKpaTuM, NIPOTHB OKOB deonals-
goro H OIOPOKPATHUECKOTO Hecnotusmal,

B 370l TEODHH HallJ¥M CBOE BhIpaXKeHHe MPOIPECCHBHBIE TEYEHHH
o6LUIeCTREHHOH MBICTK IlepeXoBOd uacTH Oypyaswu, BHAEBIUEH B
cyle MNPHCSKHBIX, COCTH3ATEJBHOCTH, NYGAMUHOCTH M IJIACHOCTH
npouecca TOUKY OmOpel B cpoel Gopnbe 3a AajbHellllee pasBHTHE
KanUTaJMH3Ma, 3a YKpenneHue csoell OypKyasHOH, KanUTaauMCcTHYS-
cKkO# KyJbTyphl. BelcTymas or HmeHH Bcero o6IiecTsa, Gypxyasus
npujaBana CBOHM TOCYNADCTBEHHBIM YYPEXIEHHAM XapakTep TOH
MOMUTHURCKOH OeCHpHCTPACTHOCTH, 00BEKTHBHOCTH M HelTpasbHOCTH,
KOTOpbIC TaK YAAUHO CJYXHIH €i M INpoAWKAaT B psle Kanura-
JMCTHYECKHX CTPaH CJYXKHMTL @lie M ceiyac B KavuecTBE NPHKPHITH
ee KJACCOBO-IKCIIOATATOPCKHX BOXIAehenwh. Mssecruo, uto B o1-
pelle/leHHBIX HCTOPHUCCKHX YCJOBHAX OypMKYA3HA He CTeCHASTCSH B
peJaX 3TOR MACKMPOBKH HAIAJHBATL Ha Ce0sf HaXe «..MacKy Co-
guasusmars (M apxc)

PedropMa AXMHHHCTDALMM H CYJa, YHHUTOXCHHE (eoNaMbHBIX IIe-
PEXUTKOB ¥ (QOPMANBHBIX, RABHAIIMX <noeli 0eCCMBICNEHROCTBIO BCE-
BOSMOXKHBIX IPEANUCANMI, peryaMenmanyil, CocJOBHLIX UPHBHACIHH
¥ T. A, OslIg B TO npemsa—i 3moxy 40-x ronon XIX Bexa — Bce-
ofiwel MmoTPeBHOCTRIO, MOTPEGHOCTLIO BCEX KIACCOB, KpoMme deonas
JIOB U IOHKEpPOB, MO0 B TAKHX cTpaHax, Kak [epmaumust ¥ ABCTpHS,
«He OBIIO HY OAHOTO Kjacca, KOTOpeIH Obp OBl ZOBOJEHY
(DHrennC) CBOMM NONOKeHHeM. Tpe6OBaHHE XOpOLIEro, mpa-
BHJABLHOYO, INEIUeBONO CyHa, CYHa, 6AM3KOro X ofbulecTBY, MORMMAIO-
LLero ero MHTepechi, NeHCTBYIOLLEro He MO NPUHLHNY COCIOBHBIX
npusMIeruif, a nMo «COBeCTH», Obl10 B 40-Xx rojax IpoOUINOTO CTOIe-
THA BCEOGLUMM TpeGOBaHUEM — X GYPXKYa3HH, W KPECTbSHCTBA, W pa-
fo4ero KJlacca, H MeJKOOYPIKYa3HOH HHTEJNNUIeHLKY,

§ 15. Baytpennee y6exJende m MATEPHANLHAS MCTUHA

Tlpu ananu3e npouecca PasBHTHA N0Ka3aTeNBCTBEHHOro IIpasa, Xo-
TOpbii OLII O3HAMEHOBAH HEPEXOMOM OT CHCTEMbl (OPMANBHBIX HO-
Ka3aTeJbCTB K CHCTeMe TaK Ha3biBaeMOH# cBOOOJAHOHM OLEHKM JOKa-
3aTeNIbCTB, MW CHCTEMe BHYTpeHHero <Cymefickoro yo6exIeHus,
HEJb3 YIyCKaTb M3 BHAY o0CoOeHHOCTEH OOLIEeCTBEHHO-TTOTHTH-
" geCKHX OTHOLIEHHH B XKaNHTAMCTHYECKMX CTpaHaxX TOrO BpPEMEHH.

CmcreMa CcBOGOINHOH OLGHKH [JOKA3aTENLCTB ONHUPaETCSd HA [PO-
HeCcCYaJbHYIO TeOpHIO, CYLUIHOCTh KOTODOH 3akJioyaeTcss B IPH3HA-
HUM WY YTBEDXKIeHMH, UTO OCHOBHO¥ 3ajaved Cyla fBJMETCS OTHI-
CKapHe OOBEXTHBHON, MaTepHaJpHOH MUCTUHBl, HMEKIleHd, KaK BbIpa-

1 «<Ha onHoft crTOpoHe—GYpIKyasHs, CO3HABABUIAA CBOW CHJAY H peHBIIafacs
He Tepuerh JOofee CTECHEHHR, XOTOPHME (eonalbHO-GIOPOKPATAYECKREH ecro-
TASM CKOBWBAJ €& TOPrOBJI, €€ INPOMHIIIEHHYIO NDeANDHUMINBOCTH, €€ COB-
Mecmgg) peficteRs Kax KJacca..» {Mapkc u 2mredsc, Cou, 1. VI
cTp- . , ,
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xaercs [7asep, OfUMH U3 KOMMEHTAaTOpOB 5TOH TeopuW, Bceollmee
SHaYeHHe,

«O6¢ToaTenscTBa, — ToBOopHT [/1a3ep,—Ha KOTOPHIX CYI, OCHOBI-
Ba€T CBOE pellleHHe, TOJIKHbl ObITH MCTHHHBI. Takas HCTHHA He MO-
xKer Oorth opmamsHOBE (formelle), T. e., ¢ OZHON CTOPOHBI, HCTH-
HOH, KOoTOpas NMOKOUTCS HA IPOU3BOJBHBLIX NPU3HAHKSX CTOPOH, mel-
CTBUTEJIBHO MMM CHENAHHLIX HJIH JKe IpPeiIonaraeMelX (Hemocpen-
CTBEHHO HJM KOCBEHHO, B IIOJOXKHTEJLHOM HJAH B OTDHLATENbHOM
CMBICJIE) CaMHM SaKOHOM HAa OCHOBAHAM U3BeCTHBIX neficTeui, wu,
C JpyTOH CTOPOHEI, 3HAUGHHe €€ He OrPDAHHUMBAETCS 3aJavaMH IaH-
HOro YroJioBHOro IHenta (Cy@pexTHBHas HCTHHA), HO TaKasg HCTHHA
NLOoMKHA OBITh OOBEXKTHBHON, MaTepHaJbHON, HMeueH cheo!ﬁm'ee
sHauenues 1, | A | |

To, uro cyaps ycraHapiamBaeT (nIpM3HaeT MM WBep}KnaeT),
DOJIKHO COOTBETCTBOBATD MCTHHE, NOJMHO ObiTh HeTHHOK. Ho xas
9TOr0 HEOOXOHMMO, YTOOKI caM CyALa yOeduics B J€HCTBHTENBHO-
et obcroarenneTs jena. Cyiapsd, paccMarTpusas  OOCTOSTENLLTBA
Jena, COCTaRfeT cefe MHEHHE O CTeleHH BEPOSITHOCTH MMM TOCTO-
BEPHOCTH COOBITHS; NPH STOM CYAbA MOMNET IDHSHATH NawHoe 006-
CTOATENHCTBO MefCTRUTENBHEIM (CyIbs yOexiaeH B ero aeHcTeH-
TETLHOCTH), WNM HeNeHCTBHTEMBHLIM (Cynbf yOemIoeH B €ro Heneh-
CTBHTENLHOCTH), RIH HE TeM HH ADYTHM (CyAbst COMHEBAETCS).

«¥Y 6o IeHre, NPeNIoNOKEen e, COMHSHNEe, B CBOKO OYepenb, Ipes-
CTABJISIOTCA H3BECTHONO POJa OOCTOATENHCTBAMH, 4 MMEHHO COCTOS-
HHeM AYIH, KOTODOE MbI He MOXKeM BLI3BIBATL ITPOMBROJLHO, HO KO-
Topoe C HﬂOﬁXOIIHMOCT’bIO 3apOXKACTCsA B KaXIOM 4YeJOBEKE, IO~
ClenHui OOBIKHOBEHHO HONYMHAETCA IOTOOHOMY COCTOAHHIO Ges
BCAKOH MIPOBEPKH €ro H IONIAraeT ero B OCHOBAHUE CBOHX DeIUeHMH,
3Has, YTO 3aKOHB! MEIULISHHS, KOTOPBIM OH YYBCTBYeT celsti NoxuH-
HeHHBIM, JNeHCTBYIOT NOMHMO €rd BOJKX M 06eCIeUMBAIOT BEPHOCTE
ero BIEYATVIEHHH» 2,

3mech BaxHO OOpPATHTH BHUMaHWE HA TO, 9TO, IO MHEHHMIO Npel-
CTaBHTeJEH TEODHH BHYTDEHHErO YGeXIeHMs, NpOLect BOSHHKHOBE-
HUsE ¥ (QODMHDOBAHHA 3TOTO YOEXKICHHS HPOHCXOLUT B 3HAYHTEJH-
HOM CTONmeHH CTHXHEHO # 0$e30TYeTHO, TOMHMO BOM UYe/lvBeKa H
6e3s BCAKOA C €U0 CTOPOHB! TPOBEDPKM JAeHCTBUS 3aKOHOB MHIIILje-
HH#, B PE3yJbhTaTe H3BECTHOT'O COCTOAHMS <«AYLIH».

Hcxoas M3 TOTO, YTO B OTHOWMIHHM IIPOUCIUECTBHH, OTpAHMUEH-
HblX BPEMEHEM H MEeCTOM, — a HHRIX IIPOHCIIECTBHH, KaK H3BeCTHO,
we OniBaeT, — He cyllecTByeT OGe3yCJIOBHON, MaTeMaTHYeCcKo#, ano-
AMKTHYECKOH INOCTOBEPHOCTH, HO HAayWMBIIMCHL NpeHeGperarh COMHe-
HHAMH M CKelTHIM3MOM, UYeJOBeK HILeT OTBeTa Ha NOCTABJeHHBIES
nepes HMM B CyXeGHOM {IpOIEcce BONPOCH, NPUCIYIIHBASCh K IOJIO-
Ccy CBOEH COBECTH.

1 Glaser, Handbuch des Strafprozesses, 1886. Ecrte pycckufi nepeson
A. JLnxaqe»Ba——«Py'Koaoncmo no yrosmosaomy upoueccys (CIIb, 1886). Ilpotas
HPHERLANIA MaTepRaNbioR ACTHHH OM., RafipEMep, ong (Hélie), B pysocxoﬁ JaTepa-
rype—-szaﬁnomaﬁ CM. HHXe,

*T nasep, PykoroicTBo 110 yroJlosHOMY npoweccy, 1886, T. 1, sum. II, crp. 4.

90



«B sTOM  CMBICJE, — COBOPUT [ /123ep, — OCHOBaHME  pellleHus
CYabH “NeXHUT B ero cnoGomHoM rayGoxoM yGexmenu: (conviction
intime)». '

[nasep W ApyrWe CTOPOHHMKH STOH TEODHM NOHMMAIOT, OLHAKO,
YTO TAKOH TE3HC BBYUHT CJMIUKOM NapafoKCalbHO, CJMIIKOM Cy6h-
eKTHBHO M HEONpPENeNeHHO: OLHO HEH3BECTHOE («pellleHHe») omnpe-
HeJageTcH NPYrHM HeH3BEeCTHBIM («y6ex mermes).

I'Ne BLIXOX ¥3 9TOrO mportupopeura? ['asep Ha aror Bonpoc oT-
peyaj: «['OCYNapcTBO MOXET HCIOJHHTB STY 3ajady ABYMA HyTH-
MH: HJH OHO MoXeT TpebosaTte, uTOOBl Cyie6HOe pellenHe ObLIO
BLIPAXKEHHEM COIVIACHOTO YOeXISHHS MHOLHX JHL H, IPUTOM, TeM
GoJpluero wHCsia, 4eM Baxmee nerno {(je wichtiger die Sache ist),
WM K€ [OCYHAapCTBO MOXKET NPHUHATB MEpH K TOMY, UTOGH CYIbM
CTPOHNIH CBOe YyOCKACHHE HA JOCTOREDHBIX OCHOBAHMAX, IIONLYMHHEB
nocaenHue KeHCTBHIO IOPHINYECKHX npaBui» i

Bropoft nyTh — NyTh CHCTEMBI (HOPMAJIbHEIX NOKA3aTeNBCTB — II0-
Kasal) MOVIHYI) HECOCTORTE/BHOCTE B peIUSHHH [NOCTABNEHHOX 3a7a-
ud, [1epBEIH MyTh — NyTh HCKAHMSA HCTHEL! B GES0TUETHBIX HACTPOE-
HUAX HIH BNCYATNSHHAX HE ONHONO CYXbH, 2 HECKOJBKHX CyNed —
HUYEro HOBOTO B JAeJ0 HEe BHOCHT, TaK KaK KOMHNECTBO Cylel —
OAMH MJIH HEeCKOMLKO cyaedl — nena He MeHser.

TIpHXOZMTCA MCKaTE TOYEK ONOpPH BHE OTLENBHBIX CYGDHexTOoB,
B OObEKTHBHEIX M NOCTATOUHLIX OCHOBAHMAX, KAKHMH SIBJISIOTCH 06-
CTORTENLCTBE, KOCTOBEDHEIE M CTOSIME <«B TAKOM OTHOIIEHMM K
TEM, HEHCTBHTENHHOCTD KOTOPHIX HYXKJI2eTCHs B YAOCTOBEPEHRH, YTO
NOCNEAHAA BHITEK2eT H3 TIEPBLIX® Z,

Tak 3Ta TEOpDHA NPHUXOJHMT K L OKas3aTeRrbCTBaM, olnpexe-
JAS HX KaK «COBOKYIHOCTbH OCHOBAHMH YOeKIeHHS B NEeHCTBHUTE/b-
HOCTH OOCTOSATENbCTBA, MONJEXAWEr0 YHOCTOBEPEHHIO IO JAaHHOMY
neay» (I'masep).

-~ Orseprasi Kakue 6Bl TO HH GBUIO INPEAYCTAHOBJIEHHBIE 33KOHOM
NPU3HAKH ROCTOBEPHOCTH M 3HAYUMOCTH HOKa3aTeJbCTB, HOBAas Te-
OpHfl KadecTBO MOKA3aTENIHLCTB NOCTABHIA B HCKJIOUHTRTLHYIO 3a-
BUCHMOCTh OT JMYHOH ONEHKHM <CYIbH, — OT OLEHKM, OCHOBAHHOU
JHIUb Ha SaKOHAaX JIOTMYECKOro MBINJIEHHS H HOPMAaJbHOTO BOCIDHA-
THS ReHRCTBHTEJINHOCTH.

«Y6exneHne, — rosoput npod. DoAHMUKHE, LHTHPYS MHEHHS
cocraputenell CyneGHBIX YCTaBOB, — HE 3HAET JPYrHX 3aKOHOB,
KpoMe YKasaHud pasyMa W BHYIIEHHWH COBeCTH».

«OneHxa JAOKa3aTeNbCTB €CTh YMCTBEHHasl IefiTeNbHOCTh, pas-
peINAIONIASiCA COMHeHHeM MM yOexjenuem» 3, —rOBODAT janee
npod. PofkEuuxuil, oTTpaHMUMBAA OUEHKY NOKa3aTeNbCTB IO BHYT-
peHBeMy YOeKIEHHIO OT OLEHKR 170 BNEYATICHUAM, KOTODHE SBJA-

1 ' nasep, PyrosoxcTeo mo yrojosromy npoueccy, CHB, 1886, . I, Bum. II,

crp. 6. - .
*Tam xe, crp. 7. :
3IPonrnmnkul, Kypc yromosmoro cygmompomssoxctsa, CIIB, 1899, 1. II,
crp. 216. S |
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IOTCH, [0 €T0 CJ0BaM, MPOAYKTOM ONHHMX JHIIb YYyBCTBEHHBIX BOC-
NPHATHH, He INPOBEPEHHBIX YMCTBEHHBIM TPOUECCOM. h

BruyTpennee y6expenue, mo 5TOH TECOPHH, NPENCTABJAETCH MeEpH-
JOM <«yTrOJOBHO-CYHEOHOH IOCTOBCPHOCTH», O3HAYAIOUIEH <«HpaB-
CTBEHHYIO OUEBHAHOCTL®, T. €, Ty BbICOKYIO CTENeHb BEPOATHOCTH,
npy KOTOPOH «OJjaropasyMHblil UEJOBEK» CUMTAET YXKe BO3SMOXHBIM
nedCTBOBATL B CJyvasiX, Korma «cyanba cOOCTBeHHBIX M CaMBIX
BBICIIHX €r0 HHTEPECOB 234aBMCHT OT pelIeHMs BONpOca O HOCTOBEp-
HOCTH (DAaKTOB, OOYCJOBJIUBAIOLIMX CAMBIH aKT DeIIAMOCTH» 1.

Takyw xe GoOpMyJHPOBKY BHYTPeHHero yOeXIeHHs, onperense-
MOTO HpPaBCTBEHHBIMH HayaJaMy «BsaropasyMHOro ueJoBeKas, Mbl
HaXOJMUM H y APYrHMX CTOPOHHHMKOB 3TOHA TEOPHH.

Tak, Cnyuesckuil onpejenseT BHYTpcHHee YyOexJeHHe Kak ua-
BECTHYIO CTeNeHb BEPOATHOCTH, HMEHHO -— K4K BRICHIYK) € CTeMNeHb
HJIE BO BCAKOM CJIyuyde TaKylo, NPH KOTOPOH «BJATOpa3yMHbIH ye-
JIOBEK» CUMTAeT JOKa3biBaembld (akT JocToBepHbIM. Pasnuunan
CTENEeHL MNOKA3ATeNBCTBEHHON CHaLl, Nno Muenuw Cayuesckoro, oT-
THYAeT TNOHATHE YrOJIOBHO-CYLeOHOH BeDPOATHOCTH Or YroJos-
HO-cymebuofi mocroBepHOCTH. Ilo CanyyuesckoMy, YIOJOBHO-
cynebHas LOCTOBEPHOCTH €CTh «HHWYTO HHOE, KAK TaKidd CTenexkb
BEPOSITHOCTH, BHITEKAIONIAR H3 NPEACTABJCHHBIX Ha CyHde JOKasa-
 TeJbCTB, KOTOpas cnocobua NPUBECTH CYALIO K YBEPEHHOCTH B TOM,
yTO Npouiioe COOHITHE, COCTARJAIONIEE NPEAMET HCCJeNYEMOro He-
Ja, EMeJO MeCTO B AEeHCTBHTENLHOCTH» &,

Orpeprasi, Xak ® Ipyree CTOPOHHMKH 3Tok Teopum (Bsm, Ina-
3ep, Llaxapus, Bayep, ¥Yuans, Baaaumupos, Pofnuuxuil, Tansbepr),
6e3yCJI0BHYI0 JOCTOBEPHOCTH CYHEeDHbIX NOKA3aTeAbCTB M MOJHYIO
HECOMHEHHOCTh B O6nacTd cypefHoro wuccaenosanus, CayueBCKHE
rOTOB YIOBJETBOPHTBCH JaXe TEM OTHAaJeHHBIM MNPHOJMKEHMEM K
HCTHHE, KOTOpOE, 10 €ro MHEHHUIO, COCTaBJSIET OPraHUuYecKyl oOco-
GeHHOCTh HJIM OPraHHYeCKOe CBOHCTBO «uejoBeyecKoro (r. e, 6yp-
KyasHO-IABOpPSHCKOro. — A. B.} npasBocynus»(!).

Henp3a me 3amMeTuTh pelIaoIero BJIWAHUA Ha (GOpMEPOBAHHE
JEXKaIKX B OCHOBe OYypKYa3HOH TEOpDHH BHYTPEHHEro ybexXIeHus
B3MJAAOB HACANHCTHUECKOH Omiocodum, ommparouiefics mwa yyeHHd
IOma, Beprmu, Kanrta. Brusume 3Toft dunocoduu, orpuuaome’ Bo3-
MOXHOCTD IIO3HAHHS «Belled B cefe», UCXONAUIEH W3 NPU3HAHHS
OTHOCHTEJBHOCTH M HENO3HaBaEMOCTH BHEIIHEr0o MHpa, CKa3biBaeT-
csi B o0JacTH A O0Ka3aTesbCTBEHHOTO IpaBa B TOCHOACTBE H3JOXKEH-
HEIX BBILIE BSTJIANOB- HA JNOCTOBEPHOCTR JOKA3aTeJLCTB, HA COAEp-
JKaHHe MaTepHasbHOH HCTHHBIL

3apaxennble QUIOCOPCKHM Cy6BeKTHBH3MOM, YyUEHBIE-pOLeccy-
anncThl KoHma XIX BeKa H ocobenHo Hawana XX Beka BCIO 3ajgaqy
CyHLeGHOTrO pelIeHHs CBOAAT K CYO'beKTHBHON YBEDEHHOCTH CYAbH

1B ir4a RAEMHEDOB, YueHHe 06 VIONOBHBIX xoxasare:mcfaax, CIiB, 1910,
cTp. 14

®Cayuesckuit, YueHuk pycckoro yronosmoro mpouecca, 4. I — Cyxo-
npousBoAcTBO, 1892, cTp. 139.
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B IIPABUJLHOCTH CBOEro peulenus. l'opops o6 o0O6bLEKTHBHON, MM
MaTepHaNbHOH, HCTHHE, OHH JaJeKH, OJHAKO, OT IIPUBHAHHA BO3-
MOXHOCTH YCTAHOBHUThL B CyIe0HOM IpolLecce HeCOMHEHHYI, abco-
MOTHYI0 HCTHHY. OHE TOTOBbI JHOBOJBCTBOBATHCS 6oJige NPOCTHIM
# JIETKHM JeJIOM — roJiydeHneM OGe30THeTHBIX, HEeNPOH3BOJILHLIX,
HHTHMHBIX H T. Il. BhevaTJeHuil. |

B monnoM coOTBeTCTBHH ¢ 5TUM OUIOCOMCKUM arHOCTHIIM3MOM
6ypXyasHble IOPHAHYCCKHE IOMNBI HJH IMOJYNONB YTBEPKAAIOT, YTO
B O6JACTH CYNe6HOrO HCCHeLOBAHHMA «O TNOJHON HECOMHEHHOCTH He
MOMeT OBITh M PEUUP, UTO «B AeNaXx CyLeOHBIX CYIbS BBIHYXIEH, JIO
HECOBEPUICHCTBY CPeJCTB YEJOBEYECKOrO NpaBocynus, 1m0 Heolxo-
LHUMOCTH YJAOBJETBOPATHCA JHIbL Gojee UAM MeHee BLICOKOW cTe-
TIeHBIO BEPOATHOCTH»!, uTO «0e3yC/IOBHOM TOCTOBEPHOCTH HET M He
MoXKeT OblTb B OOJIECTH NPaBOCYIMSI» 2 W UTO B CHJY STOrC Cynebuoe
pelietike BCETAA ABNACTCH JHUIb HEKOTOPLIM NPHOJIMMKEHHEM K HCTH-
He, TAK KaK pelUende, A0 KOHUA HCUEPHLIBAIOUIee ITPOLECCyasNbHOe
OTHOUIEHYE, — HALAJN NDABOCYAUSA ~— NPAKTHUECKH HEIOCTHXUMO 3,

B c¢Bete Takoro pojaa yreepxieluil camoe noJsoxenne of ycra-
HOBJIEHHH OOBEKTHRHON HMCTHHLI Kak el cyxebHoOro npouecca
MPeACTABNIACTCH BECHMa YCJOBUBIM. 3Ta HCTHHA NpY BCedt cBoel
«00LEKTHBHOCTH OKA3BIBACTCH BECHMA OTHOCHTENLHON, OTHOCHTENb-
HO MOCTOBEPHOH,

O1rCions — yTDepXKISHHEe He TONMBKO 00 OTHOCHTENBHOCTH M
OrPAHHUEHHOCTH CYIEeGHOTO HCCNe0BAHMS, JIOKOSUWErocs Gosblue
BCEI'0 HA «MHCTHHKTIHBHOM yOexpenuu» (BaoaXxHMHpPOB), Ha M-
HEMyMe COMHeHMA ¥ T. 1., HO H YTBEpXKJAEHHE O IOACO3HATEJbHO-
CTH, HJMH MHTYHTHBHOCTH, CYNeOHOrO pellleHHs.

B nanpuefimeM Mbl BEpHEMCHE XK BONPOCY O MaTepuajJbHOH HC-
THHE, OO'bEKTHBHOM 3HAUEHWUM HOKA3ATENHCTB W CyOBEeKTHBH3ME CY-
nefckoro pewenus. Cefivac OrpaHMUMMCS CKa3aHHBIM, YTOGHI IOKa-
3aTh CBA3h MEXAY OHAOCOMCKUMA NPUHUKNAM¥ OYpXKYa3HOH Hay-
K¥ W TNPHHIHNAMH OypiKyasHOr'oO [JOKa3aTeJhCTBEHHOrO IpaBa, OMNM-
paloLUEerocs, Kak MBI 3TO BHAENH, Ha OOIIYI0 IS HHUX MeTOJO0JO-
THYECKYIO IIOYBY. |

Yyeuue o6 OTHOCHTENBHOH UEHHOCTH TeX HMJAH JAPYTHX JOKasa-
TEJbCTB AN OypXKyasHOH IOCTHIMM HIPAeT pOJb H3BECTHOIO
3acJIOHa NpOTHB OOBWHEHHH B HEOOBEKTHBHOCTH CYXEGHBIX HMPHIOBO-
POB H pelUeHHH, BBHIHOCHMBIX Oyp:KYyasHbIMH CyJaMH. IJTO YyeHHe
UrpaeT BMeCTe C TeM M OfpefelleHHy0 DOJb B MaCKMPOBKE KJac-
COBON CYIIHOCTH Oyp:KyasHOH CHCTeMbl JOKasaTeNbCTB M BceH Oyp-
XKyasHOH IOCTHIMH.

- Pexmamupys «BHyTpeHHee yOexleHwe» KaK KpUTepHE CymneCHO-
ro UCCHeOBAHHA, 3TO YUEHHE CJOBAMH O <«CHDPaBEILJIMBOCTHY,
«HPABCTBEHHOCTH», «HPABCTBEHHOH YBEPEHHOCTH», «HDPABCTBEHHOM

1 CnygesckKHl, Yue6HHK pyCcCKOrO  YroJOBHOTO Tpomecca, . 11—

CynmomporssogcTso, 1892, crp. 138—13%. : . ‘
2 TanbGepr, Pycckoe YrONOBHOE CyROMpOm3BOAcTBO, 1891, 1. I, crp. 83.
3 Cy, Poamn YronosHoe cymompoussoncrso, 1916, msm. 3-e, c1p. 519.
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Hayajes, «CBOGONHOM yOexJeHmws» ¥ T. II. NPHKPBIBACT KJACCOBYIO
neNeyCTpeMIeHHOCTs GypikyasHoro cyaa. OHO MacKMpyeT HCTHHHbIE
KJIaCCOBO-3KCIIOATATOPCKHe Ield OYpIKyasHoHd [OCTHLHH, CTpeMs-
arefic He K «MATePHaJbHON KCTHHE» M He K «IOPHIHYECKOH MCTH-
He» W BOOGIIe He XK Kakoi-mmbo McTUHe, a JHMiUL ¥ Haubonee o¢-
(eKTHBHOH SalUHTe KJIaCCOBHIX HMHTEpecOB GypiKyasuH.

§ 16. Teopus «6aaropasyMHOro weJoBexa» H npoGJema
1 cnpaBeIauBOCTH .

B sTOM oTHOWIEHMM OYeHL Xa&DAKTepHA AanesnsuMsa KJIaCCHKOB
9TO¥ TeOpHH K «biaropasymboMmy uemosekys (Bnazumupos, Cay-
yeBCKWH) MM X <«CpefHeMy yenioBeKys (Cuuaftcxui).

«I1paso, — gyuraem Met y npo¢d. Cunalickoro, OAHOrG H3  ano-
JIOTeTOB TEOPHH STOrO «CPEJHEro 4YeJsloBeKa», — KaK COBOKYNHOCTH
OOIHKX HODM, NPeJHASHAYEHO INA SAIUHTE! NPEHMYILECTBEHHO HH-
Tepecos OGOJBIIMHCTBA JIIOAEH, KOPOWE — HHTEPECOB CpejHero
yenoBeka Cpelnuil yeroBeK CAYMHT MaciiTaloM B TBOpUECTRe
rpaaaHcKux popM.. CpexnHu#f geJoBeK ecTh, B CYLIHOCTH, YeJo-
Bex OGOJIbIIMHCTBA NaHHOR OGUIECTBEHHOH cpenns .

Anennsups K 9TOMY <«CpEZHEMY  4esoBeKy*® IPaMIaHCKOro
npaBa, Kak U K <«BJIaropasyMHOMY YeJIOBEKYS YIOJOBHO-NPOLECCY-
aJbHOrO NpaBa, HMMeeT CBoedf UeJbi0 3aTyIleBaTb KJ&CCOBOE CO-
JiepXKaHMe H TOro H IPYroro npasd, HNPHUKDPHITE HX KJaCCOBOE JIHIO
Macko#i HHTepecoB GOJBIUMHCTBA JHOZEH MAHHOTO «KYJBTYPHOIO
rocynapctaas. TurerHbte yeuma! Haxe npod. CumaficKull BRIRYXKIEH
BciIed 3a DepHredToM TpH3HATH, YTO «B TIpaBe HAXOXAT cebe BH-
paxeHHWe IO TIPEHMYIIECTBY BO33DEHHA TeX COCJOBHHA, KOTOpPHIE
MMEIOT B HeM HaWOOJBINHE HHTEpeC»... W HawGONBINYIO BO3MOMHOCTD
noOUTbCH I cebx mpasay 2. |

«bnaropasyMusIfl yesioBeK», MO0 BHYTDPEHHEMY <«yOeXIEHHI®» CBO-
€My HJH 110 CBOEH «COBeCTH» OTIpaBJsiouin# 6e3paboTHLIX Ha
THJBOTHHY HJH HAa KaTopry, — 3TO BCe TOT Xe <«O6JiaropasyMHul
6ypxya», o xotopoM Mapkc nucan B «Bocemmanuatom Gpiomepas
crenywomee: «Bypkya, a mpexje Bcero BO3BeINEHHHE B rocymnap-
CTBEHHEIE MyXHM OYpXKya, IONOJHSAET CBOI0 IIPDAKTHUYECKYI0 NOX-
JIOCTh TEOPETHYECKOH BLICOKONAPHOCTHION 3,

Teopust «BHyTpennero yGexJeHHs» B pyKax GYpKYasuW HKrpaer
HMEHHO 3TY pOJIb «TEOPETHUECKOH BLICOKONAPHOCTH®, NpeiHa3Ha-
YeHHOH NPUKDHIBATH <«NPAKTHUECKYIO NOLJOCTE® OYPKYasHH #H ee
YTHETATEeNbCKOH CyHeOHOH NOJHTHKH.

T'oBopss 0 OypKyassofi IOCTHIMH H GYPXKYasHHIX CYHbSX, He Cche-
AoyeT, pasyMeeTcsi, BlajlaTb B YNPOUIEHYECTBO, NPEACTABJAS MeJIo
TaK, UTO TEOpHH <BHYTPEHHEro YOeXIEHHs» CO3HATEJbHO BOCIDH-

— . |
i1Crraficxuir, Pycckoe rpaxaanckoe npapo, Kses, 1914, sum. I,
crp. 2122 :

*Tam xe, crp. 25. -

Mapxc 8 drreanc, Cou, 1. VII, crp. 376.
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HEMAeTCH KadMAbniM OCypKyasHRIM CyAbell KaK JHueMmepHoe cpef-
CTBO 3alIMThl HHTEpecoB OypKyasuu. ITo He TakK. MoOXKHO mnpen-
cTaBuTh cefe OTHENbHBIX OYPXKYasHEIX cymel, NOKOGHBIX MOJBEPOB-
CKOMy Tepolo, He 3HaBIIEMY, YTO OH TOBOPHUT Npo3oH, He IOmy-
CKalOUIHX JaX<e MBbICJIM O TOM, YTO Mx «yOexjenue» ¥ HX «Crpa-
BEAJHBOCTE® NHTAIOTCA COKAMH KJACCOBON MOYBBLI KaNUTaJHCTHYE-
ckoro ofumrectsa. Hexomoprle w3 HEX N06pOCOBECTHO AYMAIOT, YTO
OHH HEHCTBHTENBHO OCYILECTBISIOT CBOEH MJeATeJLHOCThIO 0bIie-
CTBEHHO-TIONIE3HYI0 QYHKLMIO, YTO OHM NEeHCTBYIOT BO MMS «HAPOXA®
¥ «HADOAHBIX HHTEPECOB®, HEKOTODhIE — BEPOATHO, TAKHX HEMaJo —
NeHCTBYIOT ARHCTBHTENIBHO YOeIeHHO no BceHl ¢Boell «chpasemH-
BOCTH®, 1O «COBECTH». :

Mapxc no anaJOrdYHOMY BOMPOCY MHCAN O MeJkoRl Gypxyasun:
«Beito OBl, OAHAKO, OTPAHHYEHHOCTHIO AyMaTth, GYHTO MenKas Gyp-
MYa3HA COBHATRNLHO CTPEMHTCH OTCTONTL STOMCTHUECKHE K1acCoBBIf
uHTEpeC, ..TOUHO TaK ke He Cmejyer AyMaTh, YTO BCe JHe-
MOKpaTHYeCKHe INpencTaBHTeNH — shopkeepers (JaBouHEKH) HIH
TOKJMOHHAKY Napounuxos. ITo ceoeMy o6pasomaniuio n HWHIMBHEYaMb-
HOMY TIOVIOKEHHIO OHM MOTYT OL!Th JANEKH OT JABOUHHKOR, Kak HebO
oT seMad. WX nenaeT npeACTABUTRNAMH MeNKOH SypyKyasuy To, 4TO
HX MBICAB HE BBLIXOAHT 32 NpEAeJBl KH3HEHHOH OOCTAHOBKH MeJ-
Ro# OypKyasHH, YTO OHM INO3TOMY TEODPETHYECKH NPHXONAT K TEM
Ke 3agavyaM H peEIIEHHAM, K KOTODHIM MenkHE O6ypxKya NpHXONMT
MpakTHYeCcKH, Onarozapsi CBOMM MaTepHalbHLIM MHTEpecaM H CBO-
eMy OGIIeCTBEHHOMY NOJOXKeHHI0. TakoBo BoOOIe OTHOIUEHHE Me-
RIAY HOJHTHYSCKHM®E H JHTEPATYDHBBHMH IpelcTaBH-
TeNSMK KJacca H KJaccoM, KOTOPHIH OB NpelCcTaBASIOTH 1.

B sToft GaecTsmledi XapaKTepHCTHKE HAEOJOTHYECKOH IPHPOADI
«MIOJIATHILCKHX NpeAcTaBHTEAeH» MAaHHOIO KJacca, MOJYYAIOIIHX, KaK
H KaXOblA HHOMBHAYYM, CBOM YyBCTBa H B3TJAAALl myTeM TpaiHUHi
¥ BOCTIMTAHHS B COOTBETCTBHH C UYBCTBAMH, HJNIOZHUSMH, NOHATHAMH
M MHPOBO33DEHHEM, BOIBLIMIAOMIMMCA HaJ MAaHuHod dopmoit cob-
CTBEHHOCTH, 38KJIOUaeTCA OOBbICHEHMe H mpouecca (QOPMHPOBAHHA
B COSHAHMH HJIHA B «AYILIE» CYIbH €TO <«BHYTDEHHETO YOeKITeHHSI».

J1or npoumecc pocraTouHo cjoxeH. Hecomuenno, B ¢opMmupoBa-
HHY «BHYTpEHHero yOex[IeHHS» CYAb¥ HO TOMY HJH HHOMY XOH-
KPETHOMY HeJy peluaollee 3HAYEHHE HMEIT ero oOlIecTBEHHLIE,
MOJHTHICCKME, MODAJHEbIS IDHHIHIL MM B3TJIAIL, €0 MHPOBO3-
SpeHHe, TPaBOCO3HAHME, €0 HAECOJOTHS.

B KaxzoM INpHrOBOpe HJH pPEUISHMH, TIpUHATOM CYyHAbeHd, OTpa-
KaeTCA €ro AYXOBHOE «A», ABJSIONIEECH B KOHGUHOM HTOre pesyiib-
TATOM MM IUIOAOM TOCIOACTBYIOINHX B JaHHOM ofllecTse wued,
NOHATHH, B3TJIAXOB, NPEACTaB/SIOMUX c000H B CBOIO 0Yepelb OTpa-
KeHHe T'OCNOACTBYIOLIRX B 3TOM OOlIeCTBe HPOH3BOACTBEHHBIX OT-
HOINEHHH. '

Teopsss <«BHyTpeHHeTO0 YyOEKISHHS» BTUOJHE TapMOHAPYeT CO
BCeM cTpoeM oflecTBEHHBIX OTHOWNEHMH OypXRyasHoro o0IiecTsa,

2 Mapxe m 3ereasc, Cou, 1. VI, ey 3493650,
' 95



TOJIbKO UTO DPACKPEIIOIIEHHOr0 @ 0CBOOOXKISHHONO OT nyT ¢eona-
miaMa. OHa BIOJHE COOTBETCTBOBANA HHTepecaM OypKya3auH, KOTO-
.past, CTaB y BJACTH, IIMPOKO H TPOMKO NpPOBO3IJIACH/A B KauecTBe
.OCHOBHO}I HOpPMBI CBOEro oO0UIeCTBEHHOIO H XO03SHCTBEHHOrO TIOBe-
Jepus npuHuMn «laissez faire, laissez passer», o3Ha4yaBWIMA BO3-
MOXHO Oojee TMOJHYI0 CBOGOAY OYpHKyasHoro <CaMoOIpeIeNIeHus,
HHYeM He OTPaHuueHHYI0 cBOGOJY 4YaCTHOTO COOGCTBEHHHKA.

«CBoGomHOe» yOexIeHne — 3TO OJHO M3 Tex OJaronprobpereHuy
KanuTaJHCTHYECKOro ofulecTBa, KOTOpHIE COCTaBJAIOT <£..HACTON-
IWHE 50eM NPUPONJIEHHLIX IpaB yeJoseka» 1.

TBOpUOB TeopuH «CBOGOLHOTO» MJIM BHYTDEHHEro CyLeHCKOoro
yOexX NeHHs] HeJab3s VYNDPeKHYTh B HEJIOMMUHOCTH, KOId HMEHHO
STOT NPHHLMIT OHH ITOJOXHJIY B OCHOBY CHCTeMbl CyHeOHbIX Noka-
3aTENLCTB, NpHLIeflIelr Ha CMEHY CHCTEMe JerdJbHblX JoKasa-
TeJBCTB: OHM B CBOell poneccyasLuoil cdepe ACHTENLHOCTH OTpa-
SHJIM OCHOBHBIE NPHHUMMBE CBOEH SIOXH, OCHOBHBLIE HAUAIG CBOErQ
COeCTBEHHOTO H TOCYLAPCTBEHHOIO CTPOHTENLCTBA, rie  xeil-
CTBHTENHHO TOCNOACTBYIOT TOMBKO <«.cBoGoaa, pasenctno, col-
creeNocTh ¥ Denrtam» 2.

OnHako He cJAelyeT NpCYBEAMYMBATL 3HAYeHHE STO# HOBOH Ccu-
CTEMBl JOKa3aTEJLCTE, KaK W NMONOXKEHHHX B € OCHOBY INPHHUM-
noB. DypxyasHble IOpHCTBI CTapaloOTCsA H306pasHTh STY CHCTEMY
KaK BEHEL NpoueccyafbHoro cosepuwieHcTBa, OHH HM300paxaloT He-
Ji0 TakuM ofpascM, YTO 3Ta CHCTEMA HOKA3ATENBCTB SIKOOLI rapau-
THPYET OCYINECTBJICHHE MONJHMHHOIO INPABOCYINHSA, 4YTO CYX KalH-
TaNMCTHYECKOTO ofuiecTsa, NONb3yAch BTOH CcHCTEeMOH Joxasa-
TEJBCTB, CJAYXKHT 8KOOHI HEe KJACCOBBIM MHTEpecaM KallWTaJMCTOB,
a HHTepecaM Bcero ofilecTBa, OXpaHsas Bceobuuee, a HE XKJacco-
Boe Gaaronoayuyune.

B nedCTBHTENBHOCTH «BHYTpeHHee» yOexpmeHue OypXyasHBIX
cyneH, o KOTODOM YCepIHO KpH4aT OypaKyasHbie Y4YeHble, BOBCE HE
ecTb yOexIeHHe «BJaropasyMHOTO®» MM «CPEILHErO» YeJOBEeKa;
.OHO eCTh ybexIeHwe «cpeiauero» OypiKya, Beipaxaer coGoft B3rs-
IBl, NPYBbLIYKY, UHTepeckl OypXkya KakK IpelCTaBUTEJIT CBOEro KJac-
.ca. Ono dopMupyercss B NpsaMOH 3aBHUCHMOCTH OT DIOCNOACTBYHOIIMX
B OypxyasHoM oO6lIecTBe [PaBOBBHIX B3TJALOB, SARJIAIOUIUXCH B
CBOI0 OuYepeldb IpAMBIM De3yJbTaToM OypKyasHOro XapakTepa IIpo-
H3BOLCTBEHHO-5KOHOMHYECKHX OTHOLIEHH.

Bryrpennee «ybexpnenne» OypKyasHOro CYAbM <«CBOGONHO» IIO-
.CTOJIBKY, TOCKOJBKY pellleHHe CyJa He OOYCJIOBJEHO (GOPMaNbHBIMH
TpeCOBaHUAMHE B JIyXe TEODMH MpedyCTAHOBJCHHBIX (JeraJbHBIX) HO-
xazatenpcTB. C OoTMeHO# 3TOA TEODHU CYIbd NEHCTBUTEIHHO OXa-
3a7csi CBOGONHEIM OT TIPAMBIX BEJEHMH IOPHAMYSCKHX IIDABMI, yCTa-
HOBJICHHEIX [IJISI OLCHKM INPOXOAALIMX Iepel BHM B Ipouecce .cy-
nebuoro pasGuparensCTsa (aktoB. IOpunuueckast cuna TpeGOBaHMA
M3BECTHOH OUEHKH 3THX (aKTOB OTIANA, HO MODAJBHO-NOJMTHYECKAS

1 Mapxce, Kanntan, Tapraspar, 1937, T. 1, crp. 168.
BTaum &e, . ‘ : "
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cusia ‘TAKOH OLGHKH, Bbipaxaiowas cobolt mceMoryume rpeGopanud,
NPOAMKTOBAHUEE KJACCOBBIM HHTEPECOM TIOCHOZCTBYIOUIEH YacTH
ofllecTBa, OCTANACh M JaXKe BO3POCJIA*BO MHOIO Kpar,

DByp:yasuble JOPHCTHEI 9TY CTOPOHY JH€da YCHJEHHO CKPHIBAIOT,
npeAcTaBifs NS0 Tak, Yro cyLeOHBIE IIpUrOBOp sBJIMETCA MekH-
CTBATEJILHO HE3aBUCHMBIM OT OOIIEeCTBEHHO-IOMHTHNECKHX HACTpOe-
HRH, B3rSLMOB M HMAEH TIOCHOICTBYIOUIEro B HaHHOM ofinecTse
Kjacca, fABJSETCH «CBOCOAHLIMY M HE CBSA3AHHBIM Tpe6GOBAHMAME,
npebABIsIEMbIMH  CYIy «OOLIECTBOM®, T. €. IOCHOLCTBYIOLIHM B
sTom ofmectse xvaccom. O®HH NpencTaBisior NeJIO TdK, YTo Cy-
fe0Hbll NPUroBop WM cyflefHoe pelleHye CKJIANBIBAIOTCS HE3aBH-
CHMO OT HHTEpPeCcOB CROEro KJacca, MCKJIOYHTENBHO <«HA QCHOBAHHM
paccMOTpPEHHA BCeX OOCTOATENLCTB MeJa B HX CBA3M K COBOKYN-
HOCTH®. Dypikyusuble JOpHCTH M300paxaloT HEN0 TaKHM 06pasoM,
1o cynefublil  UPHIoBOp ABJASCTCH BHPAXEHHEM He XKJaccopof
paBibl, a4 SIKOGLL Npasibl BHEKJaccopolt, obuieuenopeyeckofl. Owum
CKpLIBAIOT TO OOCTOSTENBCTBO, YTO TAKOH MesapucuMOlt or  KJac
COBRIX HHTEPECOR NPABLBI HAK CUPABEAJHBOCTH He OblBaeT, YTO
caM0 TIOHATHE CHPABLHJMBOCTH UEJKKOM COTKAHO W3 3/IEMEHTOB,
OTPOKAIOUIHX  COOTBETCTBYIOUIME KJaccoshie, DKONOMHYECKHE OT-
yoweHHst. B neflcTBHTCNBHOCTH  «CNPaBeSJMBOCTE® €CTh HEe YTo
KHOe, KaK «..HMICOJIOIM3MpPOBANHOE, BO3HeceHHOe B Hebeca BHIpa-
KEeHHE CYHIECTBYIOUIHX 9KOHOMHUECKHX OTHOUeHu# nubo ¢ ux
KoHcepnatHBHOR, 00 € HX pPEBOJIOUMOHHON CTOPOHBI» 1.

O cnpaBefsMBOCTH B €@ HCTOPHYSCKOM PaSBHTHH DHIENsbC TH-
call B cmoell kaaccuueckolt paGore «K XUIMILHOMY ROMPOCY» Cle-
LyoLee:

«CnpaBeyIMBOCTL I'PEKOB H  PHMIAH HAXOAMJNA CIPABENJIMBRIM
pabeTBO; cnpaseiJuBocTs Oypxya 1789 r. TpefoBana ycrpaHeHHS
deonanusma, H60 OH HecnpasefJHB. A NPYCCKHX IOHKEDOB Aame
Kankuil 3aKoH 06 OKpyrax sIBJeTCH HapylleHHeM BeYHOH chpaBej-
nuBocTH. IIpefcraBiieEHe O BEYHOH CNPaBEIJHBOCTH H3MEHSETCd,
TaxuM 06pa3oM, He TONBKO B 3aBHCHMOCTH OT BpeMeHM M MecTa:
OHO HEOAMHAKOBO JaXe Y Pa3/HuHBIX JHULI K NPHHAAJEXKHT K UHCIY
Tex Beweld, NoA KOTOphiMH, KaK NpaBuibHO 3aMmedaer Miosabbep-
rep?, «Kaxnufi pasymeer HeyTo Jpyroe» 3,

«CrpaBenJmpoCcTb®, KOTODOH JOJEKHH DYKOBOJCTBOBATHCH B
CBOefl HESTEJLHOCTH CYABH, KaK H <«CUPABELJMBOCTB» BOOOIIE 4,
TONHOCTHIO COOTBETCTBYET TOCHOACTBYIOUMM B JaHHOM ofmecTse
MPOH3BOLCTBEHREM OTHOIUIGHMSAM, NOJHOCTHIO COOTBETCTBYET OIMpa-
JOLMMCA Ha HHX KJ2CCOBLIM HHTEpECaM. - '

T Dgreabc, K Xunumuomy sonpocy, Mapxc u 2xHredasc, Cou, 1. XV,
cTp. 71. : '

£ J.p MiwoasGeprep — aBTop pRia crartell 1O XUJRIHOMY BONDPOCY, BH3BABIIAX
€O CTOPORNH JHTENHCA YHHUTOXKZIOMY KPHTEKY CORSpIKAmIerocs B HHX ¢mIau-
TPOUHEYECKO-GypXYasHOro MOHEMaHHS STOTO BOIpPOCa.

*Dureabc, K xuaumumomyr Bompocy, Mapxe m IHreasc, Cou,
T. XV, crp. 71

4 ¢«Mn [09TOMY OTBEpraeM BCHKYIO MNONHTKY HAaBASATL HaM Kakywo-HEOYAb
MODANLHYIO HOTMATHKY B BBIE BETHOID, OKOEZATEIBEOrO, OTHHHE HEH3MEHHOr0
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Ho wuro xe mpeacmasmsia coboit sra npocnannensag Oypaxyas.
HEIMHM IODHCTaMH <«CIpPaBeAJHBOCTE BOOOIIE» HJIM TaK HA3blBaeMmas
«MMMAaHeHTHAs CIPAaBeAJHMBOCTb», HA OCHOBaHHM KOTOpOH OypxKya-
3Ws. BCE, YTO IPOTHBOpeuHno ef, oObABJANA Oe3HPABCTBEHHBIM W
NpPEeCTYNHLIM, Kaparsa OOCUIeCTBEHHBIM IO30POM M YILOJOBHHIM TIpH-
ropopoM? I'Ze KopuH ee mobpozereneii? Hakowew, B ueM 3ax.no-
YaloTcA 3TH COMHUTEJbHBIE X06DONETEeNH?

Bor Kax m®a 9TH BOMPOCH 0OTBeYas B <BOe BpeMsi Jladapr B
OXHOM M3 CBOHX 3aMEUaTeJbHEIX TOJHTHYCCKHX Nam¢JeTos, Ha-
NpaBJeHHBIX NPOTHR KamuTanMaMa ® OypKyasuu: -

«BypXKyasHbie HCTODHKH DACCKESBIBAIOT, YTO OHA (MMMAlICHTHAN
CIIpaBeIHBOCTE. — A. B.) He MOrja CHOCHTL BOOPYXEHHEIX Ipa-
Gexell ¢eomanbibix 6GapoOHOB, KOTOpble He IPH3HABAJH JIPYIHX
CNOCOGOB OKPYIrJATh CBOM BIANEHUS M HANOJHATL CBOH KOUleJh-
KM, YTO HE MeIlaeT YeCTHON MMMAHEHTHOR CHPABCAJNHBOCTHE IO~
OIIPATH TNOAOGHEIE BOOPYKEHHLIE IpabexH, Koropue 0e30 BCAKO-
ro pucka Ajaa cefs Mupusie OypxKya SacTaBjsiOT copepuiars npo-
JeTapies, NMEPeoNeTHX B CONNAT, B BAPBapCKMx crpanax Craporo w
Hoporo Ceeta. He 70, wTo6b STOT BHJI BOPOBCTBA OCOGEHHO UDa-
puics Hameld moSpomerenswoll rocmoxce. OHa TOPHCECTBEINO ON06-
pAeT W paspelaeT, CO BCEBO3MONKHLIME IOPHIHYECKHUMH CaHKIHSMH,
ONHO JRMIUL SKOHOMHUECKO® BODOBCTBO, KorTopoe Oypxyasus OGes
OypHOrO HACHIMA COBepIlaeT KaXJIOUIHEBHNO Y HASMHONO “IPyRa.
DKOHOMHUECKOE BODOBCTBO CTQJIb COBEPUISHHO MOAXOAMT X TEeMIle-
paMeBTY M XapakTepy CHIDaBeAJMBOCTH, Y10 [OCHENHAA NpeBpa-
HIZeTCs B CTOpOXeBYIo cobary OypxyasHoro O60rarcTsa, Tak Kax
5TO OOraTCTBO €CTh HAKOIJNEHHe UOKPax, CTONb e 3aKOHHLIX,
CKOJIb M CHPABELTUBRIX» 1, -

bypxyasus uso0paxkaeT CNpaBefJIMBOCTL B KauecTse BhICLUEH
lleJs, MOAYMHAKIEHR CBOEMY BJHAHMIO M CaMuX Jjuofefl, # BCe HX
. OTHOIIEHHA, TOIV2 KAaK B NEHCTBUTENHHOCTH OHA ©aMa, 5Ta <HUMMa-
HeHTHASA COpaBelJHMBOCTDY, NENHKOM (OJYMHeHA ITHM OTHOLISHMAM.

«['ocroncTByOIMA Kjace, — DMcan no srtomy noeoay Jladapr
B cBoel paGore «IJxoHOMHueckuii nerepmmuuaM K. Mapxkcas, —
BCErZla CYMTaeT CHpPaBeAJMBEHIM TO, YTO NOJE3HO IJA €ro 3KOHO-
MHYECKHX ¥ NOMMTHYECKHX MHTEpecOB, M HECNpaBeAJHBLIM TO, YTO
nas HuxX BpenHo. CHpaBefAMBOCTB, KaK OH €e IOHKMAaeT, peaJii-
3yercsi, KOTJa ero KJacCOBBIE MHTEDeCH YJIOBJAETBOpsTCH. HHure-
pecel OypXKyasud oOnpenensioT coboio, TakHM o06pasom, 6ypxyas-
HY10 CIPaBEAJHBOCTE, NOJOGHO TOMY, KaK MHTepechl apHCTOKDATHH
ompenensmy ©6st coboro  (eomanpHylo CrpaBefauBocTh. Hemapom
C XakO#-To OGeCCoSHATeNbHOR MpoHMed CHMBOIM3UDYIOT CIpaBes-

HPaBCTBEHHOTO 3aKOHZ MOJ TeM IPANJOroM, YTO M NPaBCTBEHHHN Mup HMeeT
CBOR EHEIIPEXOLANIHE TIDHHIHNH, CTOSMIHe BHIIES HECTODHH H HANHOHAJBHHX pa3-
uegEd. MH, EacOOpOT, YTBEPEIAEM, UTO BCe CYIUIECTBOBABIEEE IO CHX §OD CH-
CTEeMBl MOpPAJH SABISJIHCH NPOAYKTOM, B WOCHSNHEM CYETe, COOTBETCTBYIOHIETO

SKOHOMEYECKOro NOJIOMKEHHS obmecTsar (I Bredsic, Anta-Iliopmr, Mapxc
# durensc, Coy, 7. XIV, crp. 94).

“JTagpapr, Cow, Couskrms, 1931, t. III, crp. 13.
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IMBOCTB ¢ MOBA3KOM Ha TaasaX, WTOOH oHa HWe MOraa BueTh
Te HH3KHE M TIPA3HBEIE HHTEpeChl, KOTOpLIE OHA NpU3Bapa OXpa-
HATH> 1. .
Bypxyazust 006DpABMNA deolanbHBI CTPOX HecnpaBefJMBLIM, INO-
TOMY 4YTO 3TOT CTpO#l mpoTuBOpeyna ee uurepecaM. Opa 06DbaABHAA
CIpaBCJIMBLIM HMHOK CTPOH — KalMTaHCTHYECKHH, ¥ C TOYKH 3pe-
HHST STOH  «CHPaBeAJHBOCTH® CTaja pacCMarpHpathk Bee obore-
CTBEHHbie OTHOWICHMS M BCe NEHCTBHA M TOCTYNKH JHOTEH.
CnpaBedJuBocTs, noBopui Jlagpapr, ~— «IoLoBHTAS MaTh COIH-
aJbHBIX HECHPABEANMBOCTEN», Jaollasi npaBo paGosiaielbuy BJa-
[eTh 4YCJOBEKOM, CJOBHO CKOTOM; SKCIJIOATHPOBATH JeTed, »KeH-
LIHH ¥ MYMXUYHH HPOJCTApHATA XYKe, uYeM BbIOYHLIX KHBOTHBIX;
ofpekatn Ha MOpadblioe H  (QU3KUECKOe BBIPOKAEHHE MUJLJHOMDI
TPYASIIHXCHA. .
Bor wro tipencrasasier co60H 9Ta «CnpaBemJHBOCTES.

Uennocth Oypxyasioll cnpaBeziHBoCcTH He GoJblle ILEHHOCTH
nopogusuie!l e KANHTAJIHCTHUCCKON DUBHIMBALEH, 3akJefiMeHHOH
JlabaproM Kak IHDBHIM3ANMA SKcnnoataropon. LIeHnocTh mHBHIM-
sauu  Oypwkyasu, ropoput Jladapr, MaMepsencs <...TeM KoJHue-
CTBOM MYUHH, MKEHUHN H JAcreld, KOTOpHIX OHa JHLIAET BCAKOLO
LOCTORHMS, KOTOPLIX ola O6DPEKdeT Ha KATOPKHYIO pabory HHEM u
HOULIO, HA JIEPHOAMUCCKYIO 6e3paboTHLY, KOTOPbIX OHAa OpOCaeT B
KEPTRY AJKOrOJH3MY, TyOepKylesy M paxuTy, LeHHOCTh ee IHBH-
JH3AUMM ¥ TYMaHHOCTH HM3MEPAETCH TaKXKe PacTyUldM YHCJIOM
GPOCTYNKOB H NPECTYIUICHHH, yBeNMYHBAIOMHEMCH YHCJIOM JTOMOB
AN YMAJMIUEHHLIX, Pa3BUTHEM M YCOBEPIIEHCTBOBAHHEM KapaTeb-
HOK CHCTEMBI» 2, , |

Bor KaX BHIMJAIUT 3Ta NpociaBierHas OypXKyasHEIMH HHCAKAMHE
«CIPABEIIMBOCTbY, BO HMS XKOTODOH YCepACTBYIOT Kpensl KalH-
TajucTHecKON locTHuuy, nmpudhylmMBasce K roJiocy CBOEro <BHYT-
peHHero yOeXIeHHs».

Hedcreurennyeift npouece (OpPMHPOBAHHA CY/LEHCKOrO <«BHYTPEH-
Hero yGexJeHUs» ABJseTCA ropasfgo Oojee CIOKHEIM, YeM BooOpa-
KAIOT OYpXKyasHsle OPHCTH, OTHPABJAIOUIHECS B CBOMX IODHIM-
YeCKMX TIPEACTABJEHHSX OT TAKHX CONHANBHBIX <«(PIOTHCTOHHBIX
TeOpHil», XaK TEOPWA <«CIPABeNJHBOCTH». Belb mToHUMaHHe H
OIlEHKA KaXKAOT0 OTHENBHOro «0oBCTOATENBCTBA JeJa», a TeM 6oJjee
HX «COBOKYNHOCTH®, CTOAT B IPSAMOH CBSI3H C YKOPEHHBHIHMHCH B
CO3HAHMH CYyIel INpeiACTaBJCHHSMHM, NOJHTHYECKHUMH M HDaBCTBEH-
HEIMH BO33DEHHSIMH, €O BOEM TeM, YTO HA3hBaeICs NMPABOCO -
SHAHHEM 4 4YTO OKashBaeT IIyOOKOe BIHAHME Ha KaXAbl#d 1nar
NPAKTHYECKON IOpHAMUECKOR NesTeNbHOCTH CYyIed, UPOKypOpOB M
cleoBaTesNell KaK YIeHOB CBOETro <«oOliecTBa», WIEHOB TEX HIM
ApYTHX OOLIECTBEHHBIX KJIACCOB.

1 NNadapr, Couw, Couskrms, 1931, r. III, erp. 12,
tTau xe, < l4 '
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§ 17. Buytpenuee ybesxnerne # npasocoshanye

IpaBocoskanne — 310 ge aberpakTHOe moHATHE. TIpaBocospanye—
97 KOHKpETHLIE, HMCTOPHUYEeCKH OOYyCJIOBJICHHbIC MPENCTABICHHSA o
LOJDKHOM, HeoOXOoLUMOM, 00s3aTeJLHOM, 3aKOHHOM,~-—IpeLCTaBJIeHHs
CJOKHBIIHECH B YCJOBHAX 60pbOBI KJACCOB, OJNHHX — IOCNOLCTBY-
WIEX KJACCOB — 334 YKpENJeHHe CBOero roCnoACTBa, APYIHX —
KJACCOB YIHETeHHbIX — 32 HHCIpPOBEpXKEeHHE 3TOro rOCHOACTBa,
[ToaToMy-TO MeXKIy NPABOCO3HAHMEM I[epBEIX M INPABOCO3HAHHEM
BTODBIX JIEXKHT TaKas IPONAacTh. .

IOpupuueckie TOrOBOPKH, BBIPAXKAKOLME TdK “HA3BIBAEMOE <«HA-
PONHOE» [PABOCO3HAHHE, B AEHCTBUTENBHOCTH BHIpAXKAWT Ccobol
HAEH TCOCIOACTBYIOIErO KJacca, NPHBUBAIOULEIO0 <«HAPOJY», T. e,
BCEMY OCTANLHOMY OGUICCTBY, NOAUMHEHHOMY IOCHOACTBY JAHHOrQ
KJNacca, TakKHe B3IVIAZBL, KOTOPBIE OTPAXKIIOT HHTEPECLI 3TOro KJjac-
ca. TaxoBhl, HanpHMED, HEMENKHE MIODHAMYECKHE «HapOAHbIe® I10-
CIOBMIE O JOKasarebersax: «ein armer Mann kann keine Zeuge
sein» (6edubll yenopek He Moxer OulTh cnupereneM); «kein Frau
kann mehr bezeugen als Nothzucht und Ehe» (xchuiuna moxer
¢BHIETENILCTBOBATE TOIBKO 00 ®3HacHAoBasum K Opake); «DBriefe
sind besser als Zeugen» (XOKYMEHTHl Jyulie, yem cBuaeretu). Bo
BCEX 9THX M HM NOAOOHBIX NOCJAOBHIAX HETPYAHO Da3/HUHTL BJH-
AHKME NPaBOBEIX BAMIALOB MMYILIMX KJACCOB M, B HACTHOCTH, ABO-
pAHCTBA.

[IpaBoco3HanHe KAaK BbIpaXXCHHE IPABOBLIX B3MVIALOB H Ipen-
CTaBJICHHA TOCICACTBYIOIIEro B OOIIecTne KJacca, BOTIOLIAOLIErO
B HHX CBoe OOILUECTBEHHO-NOJHTHYECKOEe M HPaBCTBEHHOE MHDOBO3-
~ 3pemme, ABJAeTcs (aKTOPOM IPOMAHOro 3xHayeHs B Gopnbe STOrC

KJacca 3a COOTBETCTBYIOLIMH ero HMHTepecaM IpaBOBOH# CTpoM, 3a

VKpeIlJIeHHe ero 3aKOHHOCTH.

OcHOBAMH HI¥ UPEHIWLAME NPAaBOGOSHAHHA CBOErO Kjacca PyKo-
BOJCTBYETCH B CBOEH NEATENBHOCTH KaXKIAbIH [edATenb IOCTHIHHE H, B
YAaCTHOCTH, CYAbA, NPHU3BAHHBIA XK DeIISHMIO KOHKPETHBIX CyIeOHBIX
aeni, ' .

1 «B mesTenbHOCTR CYOLA, —mEcan KoHm B cpoef pafore «Ha XulsemHOM
nyte» (r. II, 1913, crp. 150), — oflHaKO, HMOJKHAE CAMBATHCA IIPABOBHE H HPaEB-
CTBeHHLI TpeSOBAHEA.. GUTOOH He OHTh {IPDOCTHIM OPyIWeM BHEIIHHX TIpaBad,
ReHCTBYIOMUM. ¢ 6e3y9acTHOIO DeryJApPHOCTbIO HacOBOIC MeXaHH3Ma, CYAbs HOJ-
XeH BHOCHTH B TBODHMOE HMM JeJH0 CBOIO AYUTY W HADAAY 'C OPeIHCAHAIME INO-
JIOXKHTEJILHONO 3aKOHa DYKOBOJHThbCSI Ge3YCJOBHBHIMM H  BeYHHMH TpefoBa-
HHESMH YeJOBeYECKOr'e AyXa... IlpapocyRHe ®He MOMKeT OHITH OTpellleH0 OT CfIpa-
. BQLIPBOCTH, a DOCIequsis OOCTOMT BOBCE HE B ONHOM IIDABOMEDEOM IDAMEHEHHH

K JOKa3aHHOMY MNedHWIO KapaTeJbHBIX oupepenecuufl saxona. CygeSani mesTedb
BCEM CBOMM 00pasoM MeficTBHA OTHOCMTENBRHO JIOAeH, K NedHEAM KOTOPHX OH .
[PH3BAH MPHJIONKHTL CBOH YM, TPV @ BAACTh, IHOJKER CTPeMHTHCH K OCYyIIecT-
BJIEHAI0 HPAaBCTBEHHOTO 8axoHas (I).

Orcroga KoM DIPHXONHA K 3aKJTOYEHAID O HeOOXOLEMOCTH JIOCTPOSHHA 0Co60H
HAY9YHOH MECUMIEHH —CYReGRON 9T KH —KaK CHCTEMH STHISCKHX ILPASHIT,
00pasyIOMEX «HeOOXOIHMYI0 HPAaBCTBEHHYIO CTODOHY B JIeATENBHOCTH CYJAbH X
ero OJMMDKAafINMMX NOMOIIHUKOBY, KA VIeMHdA O NPHJOKeHwE <OOmPX NOHSTHEE O
HDAaBCTBEHHOCTH K TOR HIH Apyroff OTpac/ii CcHeRRanbOf Cymefuofl ResrTenbHo-
cta» (TaM XKe, cTp. 151), . '
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Omennpasg TOT MJIH Apyron ¢axrt, meNas W3 STOH OlLEHKH Te
UM WHbIE BBIBOJLI IO BCEMY NEJNYy M KNaZs 3TH BBIBOABl B OCHOBY
CBOEIo IPHIOBONI, CY/Abs He MOXKET He CUMTATBCH C TroJocoM
cBOeH «COBECTH®», CO CBOHUM TNOHNHMAHHEM <CIDABEAJUBOCTH», IIO-
HUMAHHEM TOTO, YTO XOPOUIO M YTO AYPHO, UYTO <«HPABCTBEHHO» M
yTO «0e3BPABCTBEHHOY. _

CyApst CBsI3GH ONPENENCHHBIMH NMPHHIHOAMH, C TOYKH 3DEHHT KO-
TOPLIX OH H TOAXOAHT XK XOHKPETHHIM (axkTaM M [eT MM Ty HJIH
HHYIO ONCIKY. BrojHe TOHATHO 1N0O3TOMY TO TPOMAfiHOC 3HAUEHHE
B Jiesle OTIDABJICHUS TAK HA3LIBACMOTO NPABOCYNHH, KOTOPOE HMEIOT
CYMEICKHE K a X pbl, J104Y, SBRAAIOUIHECH XHUBLIMH HOCHTEJAMH
B3MVIANOB, HJLell, NPHHIIHIOB, BOEL'O NPABOCOZHAHHA,

Ypo coboit Oyler npeacrapistTh «BHYTpeHHee YyOexmeHues
CYyAbH, KaK OHO Oy/leT CKIaAbinaThCH, KAK KOHKPETHO OHO GOYHET
HAXOJMHMTL CBOC BLIDANEHHE B CYHCOHLIX PEIICHHMAX M NPHUTOBOpax —
5TO B pellatoniefl cTenmend 3aBHCMT OT JMUHOLO COCTaBa Cynel, oT
HX KJACCOBOTO 1IOJIOMEHHS, OT TOrO, KAKOBa HX ofilas, HOJHTH-
yecKast M lpanoBas waeoaords. Bor nouemy neny nozGopa cy-
febuux paloTHHKOB BO BCEX TOCYAAPCTBAX YAGIACTCS IPOMaIHOe
BHHMalHe,

I'poMajHoe sHadesue No STOH e NpHuane mpuobpeTadT #H BO-
ngpockl 00 YCHOBHSX NesTeNbloCTH cynel (HanpuMep Bonmpoc o He-
CMEHSeMOCTH cynell), O MecTe, XOTOpOe JOJIKHO TPHHAILJIEeRATH
CYAY B CHCTEMe TOCYAapCTBEHHBIX OPraHoB H CYAbe B COCTARE
NOJKHOCTHRIX JIUL TrOCyAapcTBa, O AUCHENJIMHAPHON OTBETCTBEH-
HOCTH cyfnelt 3a npocTymk¥ mo cayxbe W T. [I.,— IMPOMamHBIH
KOMILIEKC BOMPOCOB, OT TOrO0 HWIW JPYyroro pelenRuss XOTOpHIX
sapHcAT dakTHueckull aBTOPHTET CYABH, XayeCTBO M COJEPIKA-
‘mue ero paboTH, XapakTep W KayecTBO ero  XBHYTDEHHETO
YO TeHHA. |

Bimisnie Ha <«BHyTpeHHee yOexmeHwes CYJbH BCEX 3THX YCJIOBHH,
Cpefd XOTOpPHX IepBOe MeCTO TNPHHANJEKHT KJIacCOBOMY IOJIO-
KEHMIO CYIXbH, OCOCEHHO OTYeTIHBO BHIABJIAECTCA B COBPEMeEH-
HHIX KaNHTaJNHCTHUECKHX CTpaHaX.

Fcnn KaaccHYeckasg TeOpHA <«BHYTDEHHEro YOEIKIGHHA», HECMO-
TpA Ha Becbh CBOH Cy6BeKTHBH3M, JAejana IONbITKH MOCTaBHTh CY-
ne6Hble pelieHHs NOX KaxkoH-iH60 KOHTPONb IOXKa3aTeNbCTBEHHBIX
IpaBHJ, TO B NOCHeNHEee BDEMA 3TH {IONLITKE BCe OoJiee H Goaee
PEIIHTENbHO OTBEPraloTCH. '

Crapast IIXOJA MPOLECCYANIACTOB, 3AINUIIABIIMX TDEHIANL BHY-
TPRHRETO CYHEHCKOTO YOeIKIeHHs, TyBCTBYS LIATKOCTb CBOEH Teo-
PV, YCTAHABIMBAKA DAL OPABHJ, HATPABISHHLIX Ha CMACYCHHE

«BesyclmoBume ¥ Bednnie TPOGOBAHAN HEJNOBEUECKONO Ayxas, <obmpie TOHATHA
O HPAPCTBEHHOCTH®, O KOTUpDHX ropopEr KOBE,-——mBCe 5TO CcTaphie, 32€3KeHAHE
TPIOHGME, CKDWBAOMMe IPYOYIo, Ge3HPABCTBOHHYIO CHNIY BHTEPeCOB SKCOMJIOATa-
T0poB. B STHX «QGUIEX NOBESTEAX O HPABCTBEBHOCTH® PASHTIHHIX KJIaCCOB H JiHaT
KODHB KJAaCCOBOCO IPABOCO3HRHEA, XOTA @ Te H LDYTHE B KOHETHOM HTOTE OfIpe-
ReNTOTCA SKOHOMEEOR HapHOro ofumecTsa, TOCHOUCTBYRIEMA B STOM ofmecTee
QTHOWEHEAME TpORsBORGTER B OQMERd.
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Kpagero cy6nekTHBH3Ma 5Toli Teopun. «BryTpennee ybexmemnues
COBSBIANIOCH NPABOMEPHEIM JIHIIL NPH HAJHUKK ONpelejenHbx ye-
J0BHE ero ¢GopMHpoBaHMA. DTH YCJOBHS CJAelylOliHe: IepRoe —
BHYTpeHHOa VOeXIeHHe NONKHO OBITh BEIBOZOM M3 06CTOATENLCTR
IAHHOT'O JeJid; BTOPOE — OHO JOJBKHO ObITh OCHOBAHO Ha OBCYX-
JEHUH M OLeHKe BceX O0O0CTOATeNbCTB; TpeThbe —3TH  o6CTOA-
TEJIbCTBA HeoOXOAMMO pACCMATPHBATL H OLEHHBATBD HC HM30JMDPO-
BaHHO OJHO OT {PYroro, 4 BO BCEH HMX COBOKYIHOCTH; YeTBEPTOE —
y6exxaenne TOJKHO OBbITh pe3yJbTaTOM WOUEHKM KaXJoro JoKasa-
TEJbCTBA <«IO €ro COOCTBEHHOH NpPHUpPOAE K IO CRBSIBH € JeJOM»
(Pofinuumkuii).

Kax HH OTBJEUEHHBLI 3TH YCJOBHS, OHM HE JHUICHBLl ONpPeNCJeH-
HOTO TIpakTHYecKoro 3Hauedusa. OHM NPHAAIOT TEODHH BHYTPEH-
Hero = y6exZeHHs] HCKOTOPYIO IIPOUECCYAILHYIO  YCTOHUHBOCTS,
CTPORHOCTE H JIOTHYHOCTB, MOZUMHSAIOT CYNeHCKOC PCLUCIHHC HCKO-
TOPOMY KOHTPOJIO M, TAKMM o0pasoM, CTaBAT H3BECTHLIE NPC/Lennl
Ge3rpaHITHOCTH CyRefickoro yemorpenust. Koe-k1o M3 Cypiyassux
IIPOLIECCYAJUCTOB NBITAETCA B KayecTBE OIPAHHUHMTRILHOTO  YCJo-
BHSl BHECTH B IOHATHE BHYTDEHHEro yOeMIEHHs Jaxe HCKOTODLIE
nofipasku. Taw, Hanpumep, Dm (I-Ilélieg' BHOCHUT IOUPABKY, B CHIy
KOTOPOY BHYTpeHHee YOeXJIeHHE TPAXTYeTCA HE KaK «HHTYMIIHA»,
He Xak HaueM He OODBACHAMOE H HEMOTHBHMPOBAHHOE <«BlEYAT/IC-
Hue» (conviction sentie), a Xak meKOc YMCTBCHHOC ROCNPHATHE
(conviction raisonnée). Onmako COBpPEMEHHAR KAIMTAJHCTHUECKAS
IODHCOIDYIEHIHA € STUMH YCJOBHAMH VXK€ HE MHDUTCH, HaXONUT
X CTECHUTEJBHBIMH H TpefyerT NOJHOro U a0COJIOTHOIO pPa3BA3kI-
BaHHS DYK CBOHM cyanaM. B Bacrosimee BpeMst psaf OypXyasHBIX
IIPOUECCYAJUCTOB DAaTYyeT 3a <«CBOCOMHYIO OLEHKY» JOKA3aTEJbCTB,
«6e3 Kakux-JHOO OrpaHHYEHHH B BHJAE IOJOXEHHA 3aKOHA O I OKa-
8aTeJBCTBAX W NpesyMmuuaxy». HekoTophie M3 HHX BLICKA3LIBAIOTCH,
HATPHUMEp, BOOOIle NPOTHB <IOPHIMUECKOTrO NOKasblBAHHUS», pasijara-
IOIEro NPOWECC Ha MEJKHe, He3HauHTe/]bHbIE BOIPOCH, PaTyioT 3a
TaKOTO CYJIbIO, KOTODHIE, «OXBAThIBAA CHTYANMI0O M BHIHOCH TIPH-
TOBOP, MBICJUT KakK COJLIAT». , |

OcHoBHO# JuHHell HblHEMHEH Oyp:KYasHOH YrONOBHON MNOJHTHKH,
ornperensiomel 4 MeXaHMKy (OPMHDOBAHMA <«BHYTpPEHHEro yGex-
JeHHA» CYHbH, #BJAETCA XYPC HA JHMKBHAAUMIO B 3TOH o6JacTy
OCTATKOB NpaBosoro JubepanusMa H «ryMmapmsmas. Orcoga — o7-
Ka3 OT TAKHX <MPEeXpacCyaKoB» JMOepAJBLHO-OYPKYAZHON HOCTHIIHH,
KaK HHAHBHIYAJH3aUHA BHHBl M HaKasaHWs, Kax IOPUAUYECKHH, a
He IOJHUTHKO-3THUECKHHA NOAXOA K CYLIECTBY Jeja H T. IL.

Psj OypxyasHbIX KPHMMHAJHCTOB CBOHM NOX0JN, [POTHB <«I'VYMaHH-
3Ma» HE CYHTAeT HYIKHBIM CKpbiBaTh. «Hesb3s, — roBopaT 3TH yuge-
Hble MYXH, — OHITb CyJAbeHl, He o006Jazasg MYKeCTBOM IIYCTHTL B
X0l B «¢Jyyae Kparueld HeOoOXOIMMOCTH KJFACcCoByO octunmio. Or-
clofa OO0f3aHHOCTD YMeTb B CJyuasix, KOTJa OTKasklBaeTcs CJy-
xuTh OyKBa M JyX 8aKOHA M HET eIHHOrO INpPaBoOBOro y6Gexme-
HHS, — Pa3peIUTb JXeJ0 B COOTBETCTBHH C BO33DEHASAMH DYKOBQ-
zauero cqaos» (I am), :
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Hoxrop Dtxep (Otker) npamo HANOMHHAET O HEOGXOIHMOCTH
CUMTATLCH C IOJMTHUECKHUMH TPeOOBAHUAMH, MHKTYIOIIMMEA TO WIH
YHOEe pelIeHHEe MO JIOGOMY YIOJOBHOMY JeJy, He3aBHCHMO OT Cy-
precTBa JAOKasaresbeTB. OOS3aHHOCTL CYABH, IO €ro MHEHHIO, CO-
CTOUT B TOM, YTOOBl HakaselBaTh BCEX, KTO BCTYNAET B NPQTHBO-
peuyHe C <«TOCTOJCTBYIOLIMMH HMHTEPEeCaMH».

DTKep NpPOLOJIKAET M <«yraybJseT» TeOpHIO 3ayapa, elle B
1919 r. MOKa3bIBABLIErO HEBO3MOXKHOCTH NPH pPA3pelieHHM YTOJOB-
Horo Jena 00ecneudTh HMHIUBHAYAJLHO-CIPABENJMBOE  pelleHHE,
XOTSl 3TO, PA3YMEETCs, M He paxyeT OOGBUHIEMOrO.

MacioraboM cpoero pelends Cyabfl, D0 3ayspy, HLOJKeH H3-
Gparb OOLEKTHBHOC HAuaJo —— «IPaBONOPALOK», HHTEpeC KOJLIeK-
rusa (Gemeinschaft), rocynapersednsiit uurepec, T. e. oGIECTBEH-
Hplil HUTEPCC B Y3KOM CMBICTE.

Uro 310 34 KHIITepee» — 3aysp He mosicnser. 3a Hero 9To Che-
NANA CaM& KHM3NDL, IOKAZABWAL -HA THICAUAX TPHUMEPOB, YT «COCY-
JAPCTROHHLIT HITePEC» B KAlHTANHCTHUECKMX CTpatax €CTh IpoCTO-
HAIPOCTO HHTEPCC KANMTAJHMCTOB M HMX arcurypul. Taxk HasbzaeMoe
OYPRYA3IbIME  IOPHCTAMH  <LUQPOAHO@  NPABOCOSHANWME»  HACTOJBKO
We  HAPOJIHO®, BACKOJLKO «Hapojlios Oypxyaznoe rocymapeTso,
HACKOJBLKO «Hapojna» Oypkyasuag Mopaah, OypKyasuas Hpas-
crRenHoCTh, O koropol Jlewmnw mucan: <«Beskylo TAKYI0 Hpas-
CTBEHHOCTH, B3ATYIO M3 BHEYEJNOREUECKOr0, BHEKJIACCOBOIO NOHATHS,
MBl oTpHIIAeM. Mul ropopum, YyTO 3TO OOMEH, UTO STO HAXYBATElh-
cmeO M 3abMBanMe YMOB PACOYHX M KPECTbAH B MHTEPECAX MOME-
IMKOB ¥ KANMTAJUCTOBS 1.

B xanHTanucTHYecKOM OOLIECTBE rOCIOACTBYET KarHTaJHCTHYe-
cKad TCHXONOrus. DToft NCAXOJOrMeH NponUTaHbl MHOIOUMCJIeHHEIE
ClIOM 3TOro OOWIEeCTBa, €10 3apa’KeHHl NaKe HEKOTOpHE CJIOM TpPy-
pAuMxcs; TeM 6onee 3TO HAJO CKas3aTh O CHYXKHABIX JMOXAX Gyp-
JXYa3HH, €e UMHOBHWUYBEM amnapare, a CJeNOBaTesibHO, B O €e
CyZeficKUX Xaapax. UeMm XapaxTepusyeTcs NCHXOJIOTHS 3TOTo 00-
mecTBar

«Crapoe obniecTBo, — mucan JIenuH, — ObLIO OCHOBAHO Ha Ta-
KOM INpHHIMIE, 4To JHOO TH rpabHme Apyroro, au6o Apyroi rpa-
6ur Tebs, nMHGO TH padoTaelib Ha Apyroro, Ju6o oH Ha Tebs, JH-
6o TH patosianeier, JM6o TH pad. Y mOHATHO, YTO BOCIHTAHHbIE
B 3TOM OOLUIecTBe JIOAH, MOXKHO CKa3aTh, C MOJIOKOM MaTepH BOC-
PUHAMAIOT [ICHXOJIOTHIO, NPHBBIYKY, TNOHsTHE — JHGO paboBiaje-
nen, sm6o pab, mMGO Meakul COCCTBEHHMK, MEJKHHA CJyKalimd,
MOJIKHME  UWHOBHMK, METENTANSHT, CJNOBOM — UeNIOBEK, KOTODHIH
3a6OTHTCS TOJBKO O TOM, YToOGhl HMMETh CBOE, & A0 JAPYyroro emy
neja HerT. '

Eciy s XO03ARHHYAIO Ha 5TOM YUYaCcTKe 3eMJH, MHe Jesa HeT IO
Apyroro; ecjd Ipyrofi 6yHer roJjiofaTe, TeM Jydlle, st LOpoXKe
npogam ceoit xne6. Ecim s uMel0 cBoe MECTEYKO, KaK Bpad, Kak

¥

tenms 1. XXX, crp. 410, -
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HHKEHED, YYMTeNh, CAyXKaummul, Mue gena HeT xo npyroro. Mo-
XKeT ObBITh, NOTBODCTBYS, VIoXKIAas BJACTL HMYIIKEM, S COXPaiio
CBOE MECTEURO, Ja €ellle¢ CMOry H IpobuThCs, BHIHATH B Oypxya.
Takolff NCHXOJOTMH M TaKOTO HACTPOGHHA Y KOMMYHHCTa OBITH He
MOXKeTs 1.

B 3Ty NCHXONOrHIO BCeMH CBOHMH KOPHAMHM YXORHUT ICHXOJNOTHS
6ypxyasublx cyned. HeyauBUTEaBHO, HTO <«BHyTpedHee yOGexie-.
HHE» M NIDPABOCOBHAHHE STUX CYXell NUTAIOTCA COKOM 3THX KOpHeH,
YTO OHHM IIOJHOCTBIO OTPAXAIOT KJACCOBBle HHTepech OypXKyasuy,
YTO OHH TICJHOCTBIO JIMIIEHBEI TOH UHCTOTHI H HAMJIIHYCCKON Gesy-
PEYBOCTH, KOTOPYK NPHIHCHIBAIOT MM OypXKyasublie Aarentbl, chaa-
BOCNOBSAIIHE KaNETAJHCTHYECKYIO IOCTHIMIO §la BCC JAJBI M 112 Bee
ronoca.

BryTpenuee ybexacHue M npapocosuanme OypKyastbix cyjel —
TaKHe XKE KJIACCOBBIE KATErOPHH, Kak Best OYpPKYyasHash HACOJOTHI.

B 6ypxXyasHoM NPAaBOCO3HARHM CJAYXHUTCIH Oypmyasznoro «npa-
BOCYAMSA» UEPHAIOT XYXOBHLIE CHJB!, NPH NOMOIIM KOTOPHX ¢Gop-
MHPYETCS HX <«BHyTpeHuece yGemIeHHe» N0 KaXAOMY OTACALUHOMY
cynebuoMy neny. BypxyasHoe npapocosmaxue — p SypKyasuom o-
NIeCTBe, NPH rocnojicrae OYpXKYasHH — 5TO OTPOMHAST OPralH3YI0-
mag ¥ BosAefCTBYIOMAN HA COSHAWME M BOJMO JIOLERH CHJA.

[paBocoananue cynmedf, spasdionleecs B KOHEMHOM MHTOI'® OTpa-
JKEHHEM NPABROCO3HAHMA, IOCHOACTBYIOWEro B JautoM ofutecTne M
OTIpENeNITEMOTO  KJIACCOBBIMH OCOOEHHOCTAMHM  TOCIOJACTBYIOIMHX B
5TOM OOMIECTBE KJACCOB, DEIIMTEJBLHO BIHACT Ua IPAKTHYECKYIO
LEATeNbHOCTh CYLeOHBIX OpraHOB, ONpeleJfs B OCHOBHOM COAED-
' MaHHEe M HanpasJenue Bced CynebHO NONHTHKH.

Bypxyasus CrapaeTcs NpUAaTh TrOCHOXCTByIOUIeMy B 6ypxyas-
HOM OOLIeCTBE NPABOCO3HAHHMIO XapaKTep BCEHapOAHbIH, TIOBOPHT
0O CBOEM TIPABOCOSHAHMH KaK O «HAPOTHOM» IIPaBOCO3HAHMK 2,

Ha rnene B OypxyasgoM Cyxe HApOAHBIE B3TJIAAbI, HapOJHOE
IPaBOCO3HAHUE TPOSABJISAIOTCA B M3BpalleHHOM, QaJbCHQUUHPOBAH-
rom BHOe. [logJiuHHBIE B3rJSABl HApOXa, €ro IpPaBOBHE NpeNCTaB-
JIEHHS HCIIOPYEeHEl M H3Bpallleds! BO3AefiCTBHEM BpaXNeOHHIX Ha-
DOLY CHJ, 3KCHJIOATATOPCKMMH KJACCAMH, CTApPAIOLIHMHCH INPHBHTEH
HapoJy UYYXKAHE eMy B3rJsEOb ¥ TIOHATHS, HO 3270 BLIMOJAHEE ¥
YTOAHBIE CaMMM . SKCIIJIOaTaTOpaM.

ITop/muaOo HAapomHOE IPaBOGO3HAHHE, KaK M TOLJNHHHO CBOGOX-
HOe BHYTpeHHee cyjlefickoe yOexkIeHHe, BO3MOXKHO JHWL B IOJI-
JUHHO H2pOAHON W cBOOONHON CTpame, Tie CaMOe NPaBOCYAHE OCY-
MIECTBJRETCS CROCONHO M HE3aBHCHMO, B HHTEpecax Hapoga Mo
HEMOCPEICTBEHHO CaMHM Haponom. Tako#i crpanofl sBjdeTcs Halla
ponuHa. Besukuii Cowos Coperckux ConmamucThuecKux Pecny6imk.

B CCCP cyx — B NONJHHHOM CMBICJE 3TOTO CIOBA HAPOXHHH CYI.
B CCCP szakosbi—3TO 3aKOHBI, CO3JAHHDIE CAMHMM HAPONLOM, YIIpaB-

1 Jlennn 1. XXX, crp. 412
® Cu., mampsuMep, A. M. BoGpEmen-]IYMRER DMIBDATECKES QIKOEH

fode;mnmm pycckoro cysa upmcRxHEWX, M., 1896, ctp §65.



NSIOLIHM CBORY CTPAHOM TOJ PYKOBOICTBOM pafouero xJjacca BO
raBe ¢ KOMMYHHCTHYECKON napTéefl 60JLLIeBHKOB.

3axonnl CCCP — COUHANMCTHYSCKHE 3aKOHbI, BBIPAXKAIOLIME HHTE-
pecel paboyux, KPeCTbsH, HHTEJUIHICHIHY, COCTABJMIOMM MOXIAHHEH
COBETCKHH HApon.

Best cynefuas nearensHocts B CCCP crponTtes Ba OCHOBE COILM-
ANMCTHUECKMX 34KOHOB, BBIPAXKAIOIIMX COOOH BeJMKHE IIPHELMIL
CONMAJH3MA.

COBETCKOMY CYAy NOpy4YeHa OTBeTCTBeHHeHIlas o0A3aHHOCTD —
OCYLLECTBJICHHE —CONHATMCTUYECKOT0 NPABOCYIAMS B COOTBETCTBHH
¢ NPHHIMIAME COUMANN3MA, B COOTBETCTBHH C 33aKOHAMM COLMAH-
CTHUYECKOrQ rocynapcrsa.’

Sty HOYEeTHYI0 OGA33HHOCTL COBETCKMH CYX BBIIOJHSET, CBATO
g CTporo COGJIONAS BeJIeHHS COUHAJIMCTHUECKOTO IPaBOCO3HAHKSA
@ couMmamMcTHyeckol sakouwmocrTd. JlyxoM couuasuaMa, conmani-
CTHYECKOTO NPaBOCOZHAKMA ¥ COUHAJMCTHYECKOH BSaKOHHOCTH IpO-
HAKHYTa TOSTOMY B pabomd COBeTCKOM CyNeOGHOH CHCTeMEl, Kax
# BCE COBETCKOS NPapo. DTHM Ke BEJHKMM LYXOM COUMAaNH3Ma IXpo-
HUKHYTO ® COBETCKOE NpOoLeccyalbioe H, B YaCTHOCTH, MOKasameb-
CTBEHHOE NPaRo, KOTOPOMY MOCBSLIAIOTCA CJSIYIOUIHE TJaBEL

r
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r1ABA VYV

COBETCKOE AOKA3ATEJIbCTBEHHOE INPABO

§ 18. Buyrpemnee ybexJeHHe H! COLHAMHCTHYCCKOE NpPaBOCO3HANME
B COBETCKOM Ipouecce

CoBeTcKOe IIPOUECCYANbHOE NPABO  OTBEPIICT  OWEUKY JloKisa-
TRJILCTB 10 KaKHUM-JuG0 (DOPMAJNLHLIM OCHOBIHHAM.

CoBeTcKEe IMPOUECCYAJNBHLIE SaKOHLI KAK  YUrOJOBHULIC, TAK #
FPaXXIAHCKHE OIEHKY JOKa3aTeNbCTB OTHOCHAT HCKJIOYHTCIBHO X
KOMIIETEHLMH CYAA, YCTAHARIMBAS EAMHCTBEHHKIM OCHOBANHCM JNS
STOTO BHYTPeHHee cymefickoe YOeXIeHHE, ONHPAOLIOCCH I Pac-
CMOTPEHHE BCEX OOCTOATENBCTB JAeJa B HX COBOKYIHOCTH !

Mo coseTCKOMy NpaBy, KBKAOE OOGCTOATENBCTRO, HE3ABHOHMO OT
€ro BHYTPEHHEro COJICPKAIMS HIH ICHHOCTH, MOXCET OblTh JOKa-
3ATETRCTBOM Mo Jeay. He JonmyckaeTcss B KAUECTBE JOKAZATEJHh-
CTBA JWUIL [IPHCATA 2, UTO COBEDUISHHNQ ©CTECTBEHNK, TaK XaK Ta-
KOIO POJA «IOKA3aTeNbCTBO» IPAMO NPOTHBOPCHHT IPHHILHILY Biy-
TPEHHETO YOEKJGHUS, TOCTOJCTBYIONIEMY B COBETCKOM Ipane,

CoBeplLIeHHO [I0STOMY  HENPABMJBHO YTBEDXIEGHHE HEKOTOPbIX
COBETCKHMX ITPOUECCYANHCTOB, YTO INPHHUMI BHYTPEHHETO y6ex-

1 Crathst 23 «OcroB yroJosHoro cyponpoussogcrea Coo3a CCP u cowsumx
pecnySxuk», cr. 319 YIIK PCOPCP ¥ COOTBETCTBYIOIUHE CTAThH YrOXOBHO-
HPOLECCYANBHEX KOXEKCOB IPYrHX COXIOSHWX pecnyGiuKk, a Takxke CT. cT. 118
g 119 TTIK PCO®CP ¥ coOTBercTBYIOINHE CTAThE TPAKIEHCKHX NPOUECCYANBHHWX
KONEKCOB JIDYTHX COIO3HHX pPECNyOJAHK YCTAaHABJIHBAIOT IIPABHJIO, COCRJAcHO Xo-
TOPOMY ONpeIeJieHHe HEeIOCTAaTOYHOCTH NpPeXCTaBJNEHHHX CTODOHAME  JOKa3a-
TENbCTB, KAK H caMoe JIONYIIeHHe JOKA3aTeJIbCTB, OTHOCHTCH USJHKOM K
KOMIIETERIIMA CYOd, He CBI33HHOIO BWKAKEMA (PODMAJLHBIMM (IPH3HAKaMH STHX
NOX23aTeNbCTE. LEINHCTBEHHOE HCKJIOUWeHME W3 STOr0 IIPaBHJa rpaXKIaHCKHe
TpoLecCyYaNLHEE KOAEKCH JONYCKAOT JHIL B CJy4yae, KOrja HJs OnpeletieH-
HHX JeHcTBHE M OTHOIIEHHH 3aKOHOM VYCTaHOBJAEHa o0fi3aTeNbHas THCBMEHHAs
dopma (cr. 128 I'TIK PCPCP). Oznnako o70T caygqak He uMeeT Huyero odmero
¢ TeopHefl (oOpMaNEHHX MOKAa3aTeJNbCTB, TaR KaK 3aKJIOYeHHe B COOTBETCTBHH
C TpefoBaHHEM S3aKOHAa ONpEReJIeHHHX JOrOBOPOB B NHCbMEHHOR ¢opMe He
HCKJIIOYaeT JJIA CYJa BO3MOMKHOCTH OLEHKH AOroBopa MO oOCTOATENbLCTBAM Jeda.
Cratsn 5 TIIK PCOCP u cooTmercTByoum#e €f CTAaThH TPAXIAHCKHX Ipouec-
CYaJbHHX KOJEKCOB JDYrHX COIOSHHEX pecnyGauk NpsMo  OCA3WBAIOT CYAN
«..BCEMEDHO CTPEMHTHCA K YACHEHHIO NeHACTBHTENLHHX NPEAB H B3aHMOOTHOIIEHHA

TAKYIIEXCA...» H, CIeNOBATEJBHO, He CBASHBAIOT HX XKaKHM#-JHG0 GopMasibHHMH
TpeCOBAHHASIMA B CaMOH OHEHKe JOKa3aTeNbCTB.

2 Cm. ct. &7 YIIK PCPCP #» COOTBETCTBYIONL
QNBHHX KOMEKCOB JPYTHX - COIOIHEIX peoumem,
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JeHAA  SIKOOGBI UYXI COBETCKOMY NpaBy, HTO UYXKI COBETCKOMY

(paBy Jaxe CAMBIH 3TOT TepMEH 2. .

- Ounfoyno TAKKE YTBEPKIEHHe TeX Ke HPOIecCyaaucToB, UTO
COBETCKOMY NpAaBy YyXABl ¥ Takue NOHATHA, KaK Kpalimese pasyme-
HHe, pCUICHHE NeJa 40 COBECTH® ¥ T. ., YTO TOHSATHE «BHYTPEH-
pee 'yOexZlieHHE» B COBETCKOM mpaBe O3HAYAET JMINL OTKA3 OT
BHEIHeTo NPHHYXISHHA, XapaKTePHSYIOEro cucTeMy GopMavin-
HBIX JOKA3ATCJ/IBCTE.

Takoro polia paccyxAeHuss HM Ha ueMm He ocHopanbl. Oy sBJd-
IOTCH MJH IJIOAOM HEJOCTATOYHO BHHMATEJHHONO OTHOEHHS ¥ Ha-
LIMM 34KOHOAATCHBHLIM HCTOUNMKAM, K MCTOPHH COBETCKOrO Npasa, |
B YACTHOCTH CYAeOHOTO LPaBA, MM Pe3yJbTaTOM BJIHSHHS YK IBIX
COBCTCKOMY THpABY «TEOPHMI» BPONE [pPECcNOBYTOM aHTPONOJOTHYE-
ckoll B Jpyrux OypxyasHbX <«IIKOJI».

Mexay teMm aocrarouno Obio Gel OOPATHUTRCA K TaKUM  LOKY-
MElTAM, KK Jekper o cyae Ne 1 or 24 wosibpa 1917 r., we ro-
popst ysme o OoJec NO3jiHell 3noxe, XOrja HesTesbHOCTH Cyla
PEryJMPOBINACL HBMANHLIME XK TOMY BpeMmesH YrogonsubnM, I'pax-
LAHCKMM, Yrojouho-uponeccyanbuniv o IpaMiancKum — mpouecey-
AMBULIM  KOJLeKCaMy, urolnl  yOeIMIhest B TOJHOM ®  afcoiroT-
HOM TOCIHOACTHE B COBETCKOM MpaRe ¢ NEPRHIX Xe JuHelt ero
DOMJICHHA  TIDHHIMNA  BHYTPCHHETO  CyJeHokoro  ybexmenus,
ONMPAIOIICIOCK  HA  PEBOJUONHOHHOE COUHMAJHCTHYECKOe NPaBOCo-
3HAHKE. .

Uro B CaMBIX JEPBbIX 3AKOHONATENBHBIX akTax CoBemckod pec-
ny6auKH, MOCBAMCHHBIX OPraHM3aUNKM CyJa H CYyXONPOU3BOACTEA,
peub WIET MMEHHO O DEelIeHWHM CYyNebHBIX NeNl 'Ha OCHOBE YO IeHus,
T. € Ha OCHOBE NDPWHUHIA BHYTDEHHEro CcylelckKoro yOexjeHus,
He MoOXer ObITb HHKAKOro coMuesus. Bo Bcex chayyasgx, rie ro-
BOPHTCS B STHX 4KTAX O <«PEBOJIOLHMOHHOM INPABOCO3HAHMH»  HJIH
«COUMAIMCTHYECKOM TIPABOCO3HAHUK®, 3aKOH HMeeT B BHILY HMEHHO
NPUHUMI BHYTPEHHENO  PEBOIOLHOHHON, CONHATHCTHIECKOTO CY-
neiickoro yb6exnenus.

.Paspe He 0 CONMATMCTHYECKOM yOesxJeHHy Hallero <yaa roBoO-
pun Jlemms B 1918 r., xOrxa OH, nMpexynpexras o TPYAHOCTHX H
KOBAPCTBE BPATOB HAPOA4 M yKasbias Ha elle CHIbHBIE NPEApaccya-
K WHTEJWIHTEHIMM, H3-32 KOTOPHIX pabouie BEJIHKOAYUIHO OTIYCTHIH
Kpaceopa, OTHABIIEr0 CBOIO IUHAry, BMECTO TOTO YTOOH €ro pac-
CTPeNISTh, BOCKIMURJN: «A Temepp s IOCMOTPeN Obl HADOAHBIA CYZ,
TOT paBoumil, KPeCTbSHCKHA CyX, XxoTopmii me paccrpenst O Kpa-
CHOBA, XOTOPHIl PacCTpennBaeT paboUuX M KPeCThIH» E.

Pa3sge B 3THUX CJOBaX BEJHKOTO BOXKIA MNDOJIETApCKOH peBoJio-
LMH He BBIpaXKeHa CO Beell ruy6HHOM HEOOXONMMOCTH CYJRHTH Bpa-
TOB 1O BHYTpeHHeMY YOexIeHHIO paGOuMX M KpecTbsiH, B IKecTo-

1 Craten 23 «OcHOB YronosHoro CynonpomspoacTea Cotosa QCP X CcO03HMX
pecySimk» TopopuT: «OleHKa UMEIOMUXCH B Jefle NO0Ka3aTebCTB NPOH3BOETCA
CYLSSME 1O HX BHYTpEeHHeMy yOexmeHHW.» (Paspiika moi—A. B.).

¢ Temmm 1. XXUL ctp. 124,
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Koif 6opbbe € HKCIIOATATOPAMH OTBOEBBIBAIOLIHX cefe NpaBo Ha
XKU3Hb, CBOOOZY, CHaCThE?

PepoqionuonHOe W COUHAMMCTHYECKOE TIPABOCO3HAHME IIPH3EI-
BAJOT IepBhle 34KOHBI COBETOB Ha Gopb0y ¢ BparaMu pPEBOJIONMH
H Hapoza TaM, e CTapkie 32KOHBI, 63 KOTODBIX IIpOJeTapcxas
PEROJIIOLUA He MOXKEeT NOJHOCTEIO OOOHTHCHL Ha NepBHIX INarax,
HEeIOCTATOUHK MMM HENPHTOXHbl JJIst STOH MeJu.

B cONMANMCTHYCCKOM CO3HAHHM MM YOeXZeHud cyne#t nexpers
COBETCKOM BJACTH HILYT H HAXOULAT OIOPY B TPYyLHEHUeM IHeJe
MCMONb30OBAHUA CTaphiX B3aKOHOB NPHMEHHTEJBHO K HOBLIM Tpelo-
BagMsM ¥ sajavaMm. FIMeHHO B STOM CMBICJE HYXXHO NOHHMATh YKa-
sanust mekperoB o cyde Ne 1 uw Ne 2 u Apyr¥x 3daKOHOAATEABNLIX
aKTOB TepBRIX Mecsuep, nepsoro roja OkTaOpbeKoll pesosouun
Ha DONYyCTUMOCTh AJS DEBOJIOLHOHHLIX CYNOB PYKOBOACTBOBATLCS
B CBOMX peLIeHMAX ¥ NPHTOBOPAX BaKOHAMM CBEPUHYTLIX MpaBu-
renbeTB. Jexper o ¢yme Ne 1 B § & ruracuin: «MecTHbie CyALl pe-
waoT nega uMmeweM Poccmiickolt PecnyGiMKKE M DYKOBOLATCH B
CBOMX PeIUSHHAX ¥ MPUNOBOPAX 3aKOHAMM CBEDTHYTHIX NPABHTENLCTR
JIWIIL TIOCTOJNLKY, TIOCKOJBKY TAKOBBIE He OTMEHEeHR! pepoouued H
' HE& TPOTHBOPENAT PEBOJIOLHOHHOR . COBECTH H  PEBOMIOUHONHOMY
TIPABOCOSHAHMION 1. \

AHaJIOTHYHOE INpaBHJIO MBI HAXOAUM M B Jekpere o cyae Ng 2
or 7 wmapra (22 despans) 1918 r., mpruarom CHK wu BUIMK
¢ nonpapkavu Jlemuma. B werTseproit wacTd storo mexpera (cr. 8),
MOCBSLEHHOH  CYILONPOM3BOACTBY M TIONCYAHOCTH, COLEDRKAaNOoCh
YKasaHHe Ha OCYIUECTBJEHHE CYZONpPOH3BOACTRA IO npasuiaM CyRed-
HEIX yCTaBoB 1864 r., NOCKOJBKY 5TH NpaBHJa He OTMEeHEHhHl Co-
BETCKMMH NEKPeTaMH H He NPOTHBOPEYAT «.IPABOCO3HANHHIO
TPYASUIUXCH XJAaCCOB, [CBepraowIiuXx SKCOJayaTa-
T O PO B]», DpPAYEM «B 5TOM TIOCHEXHEM CJy4ae B PelUEHWX ¥ DpHU-
[OBOPAX JOUMKHE! OBITH yKasaHul MOTHBH [oTkiomemmss Cyra ot
CYIeCTBYIONIMX 3aKOoHOB] oTMeHH CYXOM YCTapeJablX HJH
OYPXYVa3HBX Y3aKOHEeHHUH»2,

B cr. 36 mexpera uMTaéM: <[]0 TPAKIAHCKUM ¥ YTOJIOBHEIM JeJaM
CYyL PYKOBOJCTBYeTCS TPaXIAHCKHMM M YTOJIOBHBIMH 3aKOHAMY,
TefiCTBYIOMIUMA JOHBIHE, JIAIUBL TIOCTOJBKY, HOCKOJBKY TaKOBBIE HE
oTMeneHsl nexperami LiermrpansHoro Mcnoumurensumoro Komurera M
Cogera Haponusix Kom#ccapoB W He TDPOTHBODPEYAT COLMAJHCTHIE-

CKOMY TPaBOCO3HAHHION 2.

O conmamcTHYECKOM NPABOCO3HAHMH TOBODHE © JRKDeT O Ha-
pommom cyae PCOPCP or 30 sosbps 1918 r., npsMo o6Gs3brBaB-
IOHE B Ciydyae OTCYTCTBHS MJM HENMOJHOTHl COBETCKHX 3aKOHOS

PYROBOJCTBOBATECH COTHAMHCTAYECKMM TpapocosmarmeM. Bocmpe-

1 C¥ PCOCP 1917 1. No 4, ¢T. 50. O «peBOMOUHOHEOM NPABOCOIHAHEES T'OBO-
puna u wmacTpykuus HKIO or 23 moag 1918 r. «O6 opraumsansu ¥ neficTRES
MeCTHHX HapomHeX cymos» (CY PCOCP 1918 r. Ne 53, er. 597). :

* Hzei?“' Tompeskw ® mpoexTy Xexpera o CyxRe, Jlemuncku® cOopmm XXI,
o, 217. - | . | ..
 SCY PCOCP 1918 1. Mo 26, ¢m 420, - . i
10§ |
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s penats B npurosopax U pettrenmsx cehbnkf Ha 3aKOHLL CBepr-
HYTBIX NPAaBHTENbCTB W OTBEpras BCAKOr0 poja QopMaJbHble. J0-
KasaTeaneTna, Jekper or 30 Hos6Gps 1918 r. eZMHCTBEHHBIM OCHO-
BAHHEM JUISl pelleHdst CyneOHBIX JAesl NpU3HaBaj JuuHoe yOexme-
HBe H COLNHAMMCTHYeCKOE INPaBOCOSHAHME CYILYK !

Takum 00pasoM, BHyTpeHHee cynelicKoe yGewieHue, ONHpAIONIE-
ecsi Ha COUMANHCTHYECKOE NPABOCOSHAHHME, SBJSETCH yXe B INEpBHIH
roj MNpoJIeTapCKOK DEBOJIOUHH TOCNOACTBYIOIIHM NPHHIHOOM, OIl-
pefessiOllEM Cco0ofl HanpaBienue COBETCKOH Cyne6GHON NTOJNMTHKH,
onpefessIiOUHM OCHOBAMMS H YCJIOBMS NPHMEHEHHS, TOJNKOBAHMSA M
BOCIIOJIHEHHS. COBETCKHX 3aKOHOB.

OpHaKO HM B OJHOM 33KOHOLATEJBHOM aKT€ 5TOr0 BpPEMEHH He
ObLJI0 PACKPBITO COMCPAKAHHE ITOrO NOHATHA. B IOpHIMYECKOH xKe
NHTEPATYPE MOXKHO ObBIJIO BCTPCTHTH TpPSMbIE H3BPALEHHS B TPAK-
Topke 3TOro monpoca. Tak, Hanpumep, Cryuka yreepxnan (1922r.),
YPO  &PEBOJIOIHCHHOE NPABOCO3NalHe, nponosrnamentoe ORTAGPDL-
ckofl pesosonuelt B 1917 r., He MMEJO TOr0 ONPEAENCHHOIO KJjac-
COBOTO CONCPMAUMSA, KAKOe MBI BRJAABIBACM B 3TH CJIOBA HBIHEw,
YTO &MBI TOI'JIA BUIE HC FOBOPHJIM: KJNCCOBOE IIPABOCO3HAHHES, TTO
«3TOrQ MOHATHS TOTAA ¥y HAC Clife HC ObLIO®, 9TO «ITO IPABOCO-
SHAHMG BCEC €UIe OCTAacTCs, K COMAaNGHHIO, CIMIIKOM OYpPKYa3HBIM
Ha¥e ¥ KOMMYHHCTOBY.

STH MIBpALUCHHA NOXOJAMJH IO TakoH CTeneHH, uTo caMoe Co-
Betckoe npaeo Cryuxoft, PefichepoM M HEKOTOpHIMM APYIMMH <«yue-
HBIMH», BBIJaBABLIUMH cebA 34 «MapKCHCTOB®, OOBABIANIOCH IPO-
croft pememuumeR Oypxkyassoro npasa. Haxe B 1931 r. Cryuxa
pemancs yTBEPXKIATh, UTO «..TIOA DEBOJIONHOHHEIM MJX COUH-
AJHCTHUYECKHUM 1IPABOCO3HAHMEM CKDHBANOCh B 3HAYHTENBHOR cCTe-
nesH To XKe OypxKyasHoe NpaBoco3HaHHe, H60 HWHOTO NPaBOCO3HA-
HHS HM <«B TpPHPONE», HH B YEJOBEHECKOM IIPEJCTAaBJCHHH eule He
cymecrsoBano» 2. Camoe moHsTHe 7paBocosnamus CTyyka pac-
cMaTpHBaJ KaK uyyXJAoe HaM NOHATHE, MeXaHM4ecKH AKOGHl BOCIpH-

ugroe y Oypxyassoro npodeccopa I[lerpaxuukoro, 9To «...TOrmal-

Hee MAapKCHCTCKOE INOHHMAHHE npaega He UJIO JpaJblle T. H. IOpHIH~ -

YecKOT'o CcolManuaMa npod® Menrepa min C.-1. Penmepas 3.

Sro mpsiMas KnepeTa Ha COBeTCKOE MiPaBo0, COLHAKCTHIECKOE C
caMone IE€PBOTO IHA CBOEH HCTODHH. .

Bnocaencraum u3ppamiesus CTyukH HalUWH CBOHX NojpaxaTtened
B IocJenoBaTeNell B JMIE BPeLRTENLCKOH WIKoaku Ilammykanmca —
Kpuiesko, CIeNua/MsupOBABIIAXCA HA OTPHILAHHA CONHAJHCTHIE-
CKOTO XapakTepa COBETCKOro npasa 4. -

Pag «mapxcucTCkux» npodeccopos (Peficwep, IofixGapr), ynpax-
®sCh B KJGBETHHYECKMX JOKasnBapuAX OyprKyasHOTO Xapakrepa

1 Ca. or. CT. 22, 23 m 94 ywasammoro RKexpera, CV PCOCP 1918 r. No 85,
cr. 839, ’

* CrTygKa, PesoMOUHORHAS POTIL COBETCKOrO mpasa, M., 1981, ctp. 112—113.
3 Tam xe, crp. 113.

4 Cu. IpOTHB BpemWTeNECTR2Z B O6nacTH npasa Mom- paboru: «Ha npasosoM
dpoares, «Cynpoyorpoficmtsos B Ap. , , .
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COBETCKOTro IIpaBa, OTpPHitajf, pasyMmeercs, HanmMukle y HAC comuai-
CTHYECKOTO IIPapOCO3HAHUS. |

PejicHep paccMaTpHMBaJ mpaBo BOOOIE KaK <«KyYy WIEOJOTnHye-
CKHX OOGDHIBKOB DA3/IMYHBEIX KJIACCOB», KaK «IECTPYIO TKAHbL», CO-
3MAHHYIO «HA OCHOBE IIPaBOBBIX TPeOOBAHMH M BO33PEHHH CaMbix
Pa3IMUBBIX OOIIECTBEHHBIX KJACCOB».

Hexons ¥3 9mHx abCoMoTHO OLIMOOYHBIX, BPEAHBLIX, QHTHMAP-
KCHCTCKHX H JEKEeHayuHBiX BaIJIAN0B, mpod. Peficyep WPHXOAMI K
IPE/ICTABJIEHHI0 O COBETCKOM IIPaBe KakK O <«KOMIPOMMCCHOM Iipa-
BE», KaK O IpaBe «YMHpOTBOpeHHS H npuMuperusi». Ilpod. Pelic-
HEp AOrCBOPHJCH IO TOrO, YTO H306pasHsl COBETCKOE IpaBo Kak
NPaBo, B COCTAB KOTOPOr'O BKJICUEHO <«HA HayasJax Colo3a» IIpaBo
KpPeCThSIHCKOe M Ha OCHOBAX <«TCPIMMOCTH M KOMIODOMHCCA» IIPaBO
OypxkyagHoe. " PaccMarpuBag COBETCKOE INpaBO KAK € JIO K H LI i
NPABONODPALOK, B COCTAB KOTOPOrO BXOJAT «KPYIUbE OTPC3LL
COMHAJUCTHUECKOro NMpaga paGoverfo xaacca o
ero XKXacCoBoe MNponeTapcKxoe MNpaBoy, <«KJIACCO-
BO€ KPEeCThAHCKOE® NpaBdo, BOINOUICHHOE B 3EMEJLIIOM
KOTeKCe ¢ ero TpeofialaHuweM KOJWISKTHBHOH COGCTBEHHOCTH®, H,
HAKOHEL, ¥KJAaCCOBO& NPABO OYPKYAZHH C ke IPANIAH-
CKHM KONEKCOM B paMEax Toproporo oboporas, mnpod. Pelicuep Bu-
e B 3TOM (akTe XOKABATENHCTBO HACOJOTHUECKOH mnobeirr Oyp-
JKYa3MM, KJEBETHHYSCKH PACIEHMBASA COBETCKOE NDABO KaAX OypxKy-
a3HOe HHAUBHIYAJMCTHYECKOe IpaBo L.

Krnesera 'Ha cOBETCKOE MNpaBo Kak TNpaso fAKOGBI OypKyasHoe
ABJSETCA OCHOBHBIM MOTHBOM IHCAHHH BCOX BpPAros COBETCKOH
BN4CTH, TBITABIUMXCS AUCKPEIMTHPOBATH COBETCKOE IOCYAAPCTBO H
NOLOPBaTh [OBEPHE H YBaXKeHHe K COBETCKOMY mpaBy. DTH Tio-
DBEITKE OBLMM, OQHAKO, € CaMOmo Hayasa oOpeyeHbl Ha NOMHBIH IIpoO-
Bal H KOHYHJIHCH IIOJHBIM KDaXxoM, O ueM CO BCell OYeBHAHOCTBLIO
CBUJETEJLCTBYeT caMoe YO0KeCTBO H HECOCTOATENbHOCTh 9STHX
«TEOPHA>,

Tompko 6esHafexHble HEBeXABl MJH SIBHEIE Bpard COLMANM3MAa
" MOTJH JOMHCATHCS Ao alCypHHBIX pACCYXIeHHH JI0Jed, He pasrsi-
OEeBIIMX B COBETCKOM 3aKOHOJATENbCTBE HOBHIX IIPHHUMIOB —-
NPHHIHIOB CONKANM3MA, KOTOPHIMH INPOHMKHYTH KaXIBIH IeKper,
Ka¥Kl0e TMOCTAHOBJICHME COBETCKHX 3aKOHONATENbHEIX OpraHoB ¢
epBOr0 JHSA IPOJeTAPCKON DEBOJIOL MM,

-Hetr oco6oii HeOGXOZMMOCTH OCTAHABIAMBATBCS HA NOJPOGHOM
aHasmse rpyOHIX MSBpallleHMi B BONPOTE O CYLIHOCTH COBETCKOTO
mpaBa PeficrepoM, CTyYKOH ¥ HX UIKOAKOZ.

CoumanucTuyeckuif XapakTep COBETCKOTrO IIpABA OTYETJHBO BH-4
HeH yxe IO INEPBLIM [eKpeTaM COBETCKOH BJ/ACTH, HATpaBJEHHHIM
Ha TIOZAaBJIEHHE 3KCIIOATAaTOPOB M Ha obecneueHwe Haubogee 6Gna-
PONPHATHEIX YCJAOBMH AJSI J©JIa COLMMIACTHYSCKONO .CTPORTE/BCTBA.
CoBeTckoe NpaBo KaK MPaBO COLMANUCTHYECKOE B IEPBHIY NEpHO,

*Cum. Peficuep, Ilpaso. Hame npaso, dyxoe npaso, ofuiee npaso, 1925,
erp. 244, , . ‘
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EYILECTBOBAHMS  COBETCKOrQ  IOCYAapeTBa He NOJYYHIO CBOEro
riosinoro passHTHA. Tombko nobena oOLIECTBEHHON, COLMANHCTHIE-
CROH  COOCTBCHHOCTH, SBIMIOLIERCS OCHOBON BCErO COBRTCKOTO
CTPOd, CO3MaJia BCe HeOOXOMuMble YCJOBHA AJS 3aBEpIUEHHS Da3BH-
TH COBETCKOI'O IIPaBa Kak IpaBa couHaJucTHYyeckoro. Ho u B mep-
pyilo (asy pasBHTHS COBETCKONO rOCYHApCTBA, B CaMble IIepBEE Me-
csbl M TOJbl OPraHH3alMH COBETCKOTO CTPOS, BO3HHUKHOBEHHS CO--
BETCKOI'0 TOCYNapcTBa, OHO OBLIO M OCTABAIOCh COUMATHCTHISCKHM;
TakKEM 010 ObLIO KaK 1O IeJdIM, KOTOPBIM TIPH3BAHO OLIIO CAYKHTS,
W MHTepECaM, KOTOpLIE OHO ObLIC NMPU3BAHO SAUHULATL, Tak W IO
ceoeil (hopMe H METOAY CBOErO ocyilecTBienus, M B 9170 BpeMa OHO
BRIpAXKAN0 o000l Bosmo moGeauBUIEro B KpPOBABOM 6O CBOHX
pparos palouyero Kiadca, BOJO TpyAsummxcs Macc. Ono npemcras-
a0 co00fl, KakK UPCACTaBASeT M ceilMac, COBOKYIHOCTEL IOpHxuye-
CKHX HOPM, YCTAHOWIGHHBIX IOCYJapcTBOM TPYAHUIMXCH, OCYLUECT-
BISHOLLMM  BIOJNO  COBETCKOIO HAPOAA, JHKTATYPY  NPONETAPHATA.
Ve B Chily 9100 COBETCKOE MIPaBO ¢ ¢aMON0 Havana OO IO
CBOEH HPHPONC COUHANHCTHUOCKHM, TONACCTBCINLIM CaMoft npove-
TApCKOfl MK TATY]E.

91y 0COOCHHOCTE COBCTCKONO TPABA M COBCTCKHX JCKPeTOB, ¢
HORJIFOUHTONBHON MOTKOCTBIO BuIpasuyt Jlenuw B cratee «O mpomo-
BOJILCTREHHOM HAJJOre® B CHSAYIOWIMX cloBax: «¥ pabouux B. py-
KaX BJACTH B POCYAApPCTBE, YV HUX nojaueiiluag opu auvdeckasd
BOSMOMHOCTDb B3ATb BCIO THICAYY, T.-€. HH KONEHKH He OTAATh
6e3 COIMAJMCTHYECKOrO Ha3HayeHHs. DTa IOPUIHUECKAsT BO3MOK-
HOCTh, ONMPAIOWIAACA Ha (aKTHUCCKHil NMepexol BJACTH K PabouHM,
eCTh SJEeMeHT couunagusMa. Ho MHOIMMH nyTAMg MeJKo-
coBCTBEHHHYECKAR H UYACTHO-KANHTANMCTHYSCKAR CTHXHS INOXPHIBA-
0T IOpHJMYECKOe NOJOXEHHE INPOTACKUBAIOT CIEKyJs-
MO, CPLIBAIOT BBUIOJHEHHE <COBETCKHX JAeKpeTon» ' (paspsiika
mosa. — A. B.).

CoBeTckHe HOeKkpeThl — 3T0 (opMa BhIpaXeHHs BoJM paboyero
kjgacca, GhopMa BBHIDAXEHHS <IOPHMIHMYECKOH BO3MOMHOCTH, OIMpPAIO-
mekcs Ha QakTHYECKUH MepeXxol, BJAACTH XK paboynM», OPraHH30BaTh
HOBhIe OOILECTBEHHbie OTHOILISHHS, — 3TO 3JEMEHT COIHaJM3Ma.

BoppGa mpoTHB CcoUManH3Ma IPOSBJIsSeTcs Takxe B (opMe CPHIBA
COBETCKMX IEKPETOB, OBIINHX IO CHEKYIAUMH, TO MeIKOCOOCTBEH-
HHUECKOH H YaCTHOKaMATAJIHCTHYCCKOW CTHXHA. .

«JIuKTatypa [poJerapuaTra,— yuun  JIeBuH,~— e€CTh  pPYKOBOJ-
CTBO 'TIOJMTMKOM CO CTOPOHEI TmposeTapuata». COBETCKHE IEKPETH
CIVXAaT OJNHHM H3 MOTYUIOCTBEHHHIX CPEACTB 3TOr0 PYKOBOZACTBA.

Ilpago rocypapcrBa AHKTATypHl TpOJieTapHaTa — METOL 3TOrO
NOJMTHYECKOTO DYKOBOJACTBA. XapakTep H COJepXKaHue 3TOrO Me-
TOHA ONpPeHENIOTCS 3aJauaMM, KOTOphle CTaRuT nepen coboi mpo-
JeTapHaT B INpOIECCe OCYLIECTBJICHHS CBOero pykomofcTsa. He
JaCTHRIE, eIlle COXpaHUBUIMECs B COBETCKOM IIpaBe OT CTaporo,
«6yp:KyasHOro» INpaBa YepThl SABJAIOTCA XapaKTEPHBIMHE JAJsi HO-

1Jleunn 1. XXVI, cip. 324. o
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BOTO NpaBa. XapaKTePHBIMH SBJISIOTCA T€ YEPTHI HOBOI'O, BHITEKAId
[IETO0 M3 OCHOBHOTO HAUpABJEHHS IOJHTHKH IIPOJETAPCKOTC  ro-
CyJapcTBa, COBETCKOrO IpaBa, KOTOPEE OTJMYAIOT ero Kak CPeacTso,
phIYar M3MEHEHHS 0BUIECTBEHHBIX OTHOILEHMA B CTOPOHY COLMAJI3MA,

Ilpumep. Bypxyasusa ysakKoHs €T CHEKYARNHIO, YTO SHABJSETCH
NPSMBIM CJEACTBMEM IOCIOLCTBA B KAaNMTAJHCTHUECKOM OOCIIECTBe
wACTHOH COOCTBEHHOCTH HA cpeacTsa npoussoicTBa. Orcroxa
Code civil, 5T0 HOBOe H3HaHHE €BaHIeJHA SKCIJIOATATOPOB —
Corpus’a juris romani.

[lposerapuar .ynmpas HAeT CHEKYIANHIO, KaK YIpasiHser
Y4CTHYI0O COBCTBEHHOCTb Ha CcpexcTsa npoxasoxcTsa. Orcioma —
Ipaxpanckuit xonexe PCPCP u rpasiaHcKHe KONEKCH JPYrux
COXO3HBIX pecnyGiIHK, ONMpAIIHecst Ha NpHHLMILI coserckoit Kow-
CTHTYIMH, He Ha YACTHYIO, & Ha OCLIECTBEHHYIO, COUHANHCTHYECKYIO
COGCTBEHHOCTh Ha CpeACcTBA NPOM3BONCTRA.

«Cpofopa TOProBax ecTh KAaNHTaJU3M, KaNHTAJH3M €CTh CIEKYJas-
IHs, — 3aKPLIBATE IJd3a HA 3TO CMEIUHO®, — nuieT Jlewwn » npo-
nonxaer: «Kax xe O6piTh? OO6BABMTB CHeKyssiuuio OGesHaxasam
rot? Hers 1,

H Jlewnn TpefyeT nepecMOTpa 3aKOHOB O CHERYJNAUHM, «...00s-
BMB HakasyeMblM (¥ mpeciefyfs (akTHYeCKH C TPORHOR IpaTHS
NpeKHEro CTPOrOCTBIO) BCAKOE XM IULE€HHE M BCAKOE YKJ OHe-
HHe, NpsMoe MM KOCBEHHOE, OTKPHITOE HJH IPHKPLITO®, OT T O-
CYLapCTBEHHO 'O XKOHTpPOJH, HaZ30pa yueTar:

DTa JIeHHHCKasf NOCTAHOBKA BONPOCa O CHEKYJAUUH IMOKA3LIBAET
BCIO JIPHHUHUIHAMBHYIO TJAYOHHY pasnduus MexIXy COLHaJIHCTHYe-
CKEM H OypKyasHbIM IIOHMMAHHEM TOr'O, YTO TaKOe NpeCcTyNJeHHe,
YTO SaKOHHO H U0 HE3aKOHHO, YTO HaKasyeMo H d4TO HeHakKa-
3yeMo.

IIpaMep C "3aKOHOM O CHEKYJNSIHH $SIPKO BBHIDAKAET CYIMHOCTDb
COBETCKOI0 MpaBa KaK MNpaBa COIMAJHCTHYECKOrO, Npeclenyiouero
3afady HalpaBJeHUd pa3BHTHA OOLIECTBEHHBIX OTHOUIEHHE B pycJio
COIMaNKH3Ma, OO6Jeryaollero 5STO pasBHTHE, pPACYHIAIOIIEro 1Jg
Hero HeoOXOAEMYIO IOuBY. ‘

Topapum CTanue nan KJaCCHUECKYIO XaPAKTEPUCTHKY POJIH 3aKOHA
B 3KCILIOATATOpPCKOM o0mecTBe — B O0IecTBe paboBIafesIbles,
rIe «3aKoH» paspelran paboprnaneneuaM y6usatk paboB; B ofure-
CTBE KPEMNOCTHHKOB, FJi@ <«33aKOH» pa3peliali KDeNOCTHAKAM Npoia-
BaThb pa6oB; B O6lIeCTBE KANHTANHCTOB, IJe «32KOH®» paspelnaer
«...00peKaTh TpyAdumxca Ha OespaboTHNy M OOGHHLIAHWE, HA pPaso-
perre # rojoiHylo cmepre» 3. ToBapmm Crayms noxasaj, Yro 3Ha-
YAT 5TOT «3aKOH», KJKOBA DOJIb «32KOHA» IPH TOCIOICTBE 3KCILIOA-
TaTOpPOB, NPH 2KCHI0ATATOPCKAX HNOPAIKAX. ,

. IlpuBlHNEanbHO MHAA DOJb 3aKOHA NDH rOCHOACTBE TPYISAIIHXCS,
[pH COHMAJUCTHYECKUX NOPSAKAX. DTa poJb 3aKMOYaeTcd B OXpaHe

V Jleamu, . XXVI, crp. 344.
2Tam xe. .

*Craarn, Bonpocw JenMAmaMa, dsx. 10-e, erp. 527. ‘. b
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RHTEPECOB I'OCYNapCTBa TPYASMXCH, UX HMMYIIECTBEHHBIX M JHMY-
HEIX IIpaB, B GopbGe NPOTHB SKCIIOATATOPOB, B GopbGe 3a yKpern-
JeHHe HOBOI'O, COLHMAJNHCTHYECKOro CTPOsA, B OGJEryeHHH ero pas-
BUTHA M IpeyClesHUs, ero NalbHeHINero nepexoia X KOMMYHH3MY.

TakoBa poab COBETCKOr'O IlpaBa, a CIEJOBATENBHO, M CaMO COBET-
ckoe mpaBo. TONBKO HEBeXJH ¥ Bpard MOIVIM He BHIETb STHX
HOBHIX K4YECTB COBETCKOro NpaBa — COMHANHCTHYCCKHX €r'0 KAYeCTB,
HCKJIOYAIOLIHX KAKOe OB TO HYM ORNIO OCHOBaHWE ynooGJsaTh COBET-
CKoe paBO Jaxe B CaMble NepBbie IHH €ro paspuTds mpasy Gyp-
KyasHoMy. Dyayuu COUHAJHCTHYECKMM, COBETCKOE IIPaBO CJIYIKKT
peny BSaKpelieHHA COLUMANHCTAYECKHX OOUIECTBEHHEIX OTHOLIEHHMN.
TakoBa 3a[i84Ya, B YaCTHOCTH, COBETCKOrO rOCYZApPCTBEHHOIrQ, MJIM
KOHCTHTYLMOHHOIO, IpaBa, 384a4Ya OCHOBHBIX SAKOHOB rOCYJapcTBa,
ero KOHCTHTYLUH.

CouManMCTHyeckoe 1paB0 CAHMKUMOHHDYET, OCBAIIAET, SaKpel-
Jdder B SKOMOMHKE H 0OyclOBJEHHOH SKOHOMMKOH Bcelt o6uiecTt-
BEHHOH CHCTEME IOCIHOICTBO INPHHUHMNOB couManuaMa: obuiecTBeH-
HoR CcOOCTBEHMOCTH H& CpenCTBa NPOM3BOJCTBA, YVHHYTOMEHHS SKC-
[ROATAUMH, (TPaBA H& TpylX, Ha ob0pa3oBayue, Ha OTHLIX ¥ T. K.

Ho couuanucruyeckoe 1parBo ecTh Npaso, T. €. -perynartop obuie-
CTBEHHBIX M, CNEAOBATE/BHO, SKOHOMHYECKHX OTHOWEHHH, cmocol
ydeTa M KOHTpPOJA INPOH3BOACTBZ M pacrpejesenHs, cnocob nox-
YMHEHHA JUOJEHR M KJacCOB YCTAaHOBJGHHBIM TIOCHONCTBYIOUIHM B
IaHHOM OOWeCTRe XKJACCOM NOPAKKAM, BHIOLHBIM H YIOIHEIM
9TOMY KJaccy. B KavecTse peryaaTopa OGIIECTBEHHBIX OTHOILEHMH
COUHANMCTHYECKOE NPaB0o BRINOJHAST CXOINHBIE € OYpuKyasHeIM Tpa-
BOM QYHKLUHH, BO CXOLHBIE TOJBKO C BHELIHEH CTOPOHBI, TaK KaK ILO:
CYUISCTBY 3aJauH, HanpaBieHHe ¥ LeNeyCTPeMISHEOCTD CONUAIMCTH~
YeCKOro NpaBa NpPUHUMNUANLEO MHblE, YeM npaBa OypiKyasHOTO.

B «[lepsonayaabHOM BaGpocke cTaThH ouepeiHele 3axauy Coser-
ckOf BJaaCTH», BefA OoppOy TPOTHB MEHBIIEBHKOB W 3CEpOB, IIPH-
KPHIBABINHX CBOH CaboTaKHHYeckwe NeHCTBUst GONTOBHEH o HECOB-
MECTHMOCTH <«eJHBOJIMYHOR THKTaTODCKOH BIACTH HE € JeMOKpaTH3-
MOM, HR C OOBETCKHM THIIOM DOCYRApCTBA, HY € KOJMIETHAILHOCTHIO
yIpaseHmsay, JIeHHE DaJ 8aMedaTeNbHYI0 XapaKTEPHCTHKY OCHOBHBIX
TPEBIKIOB COBETCKOH TOCYINADCTBEHHOCTH ¥ TOK pould, KOoTOpas
' OPHHALJICIKHT B AEJE €€ OPraHu3alHMK H YUDaABJEHUH COBETCKHM 3a-
KO0BAM, COBETCKOMY IOpaBy. {

‘Oro 6uino Bpemsi, korxa Mojojas Coperckas pecnyGiuka -upeo-
J0JeBajla CONPOTHBJIGHHE MEHbIIeBHKOB. ¥ 3CEpOB, 3aCeBlIAX, B
TACTROCTH, B KOONEPalEF X Koe-The Ha XeJe3HOMOPOKHOM TPaHc-
IOpTe, COINHANUCTHYCCKHM MeponpuaTHsM GojbeBHKos. . Bopp6a
*- {13 BOKPYL TaKuUX NEKDETOB, KaK AEKPET O NOTpeGHTeJbCROR KOO-
. nepan@@ {11 ampens 1918 r.), HeKper O UCHTpAMSAQEA YTIpa-

BJCHMs, OXpaHe JOPOr ¥ HOBHLUUEHHH HX NHPABOSOCHOCOOHOCTH
{26 mapra 1918 r.) ¥ Ap., IPOTHB KOTOPHIX SHEPTHYHO BHICTYIHJIH
BCE MeNKo6ypKyasEHe, aHAPXHCTCKHE, MEHBUIEBHCTCKO-3CEPOBCKHE
SJIEMEHTHI, BCSY «MeNKoOypxKyasHas CTHXHEA». ~—

_ PagoGnauas npenaTesbckylo paGoTy STHX TOCHOX, JleHuH nOKa-



84N, uto AemokparnuéckhH hpuHuMn Oprafusamuit 8 choeff muiciredf
¢opMe O3HAYAET, YTO <«..Ka¥ABI IPEICTABHTE/]bL MAacChl, KaXKIbIA
rPaX IAHMH...», KaK BhIpaXKaacs JIeHHH, UMEET NpaBo W (PaKTHYECKYlo
BO3MOXKHOCTb «..y4aCTBOBaTh M B OOCYXIEHHH 3aKOHOB rocynap-
cTBa, M B BHIGOpE CBOMX NpeicTaBHTeNelf, ¥ B NPOBEJEHHM roCy-
IapCTBEHHBIX 32KOHOB B kH3Hb» !. «Ho u3 sroro BoBCe He Cle-
nyet,— mo6asasn JlenuH,— uTo6sl jgonyctHM OBl MasJeHiIH# Xxaoc,
wig Manefumit GecnopsZoK HacyeT TOrO, KTO OTBETCTBEH B
KaXAOM OTHEJHHOM CJyyae 32 ONMpelNejJeHHB & HCIOJHH-
TeJdbHb e GYHEKIIHH 3a NPOBEJEHHE B XH3Hb ONpPENEsIeHHbLIX
pacnopsxeHull, 328 PYXOBOLCTBO ONpeHeJNeHHMM Mpo-
geccoM oOmero TPYAA B H3BECTHHIH NPOMEKYTOK BpeMenu»
(paspanxa mos, — A. B.).

B rmesie BBLIIBHXEHHS PYKOBOJHTENEH M KOHTpPOJS 32 HX JeH-
CTBHSIMH, BIVIOTH JO HX CMEHB!, IpaBa MAacChl JOVKHBI ObITh IOJHO-
cTeio obecrneuennl, Ho 5T0 He HCKJO4aeT o0A3aTENbHOCTH M Heol-
XOLMMOCTH VCTAHOBJIEHHA «... CTPOXAMULUErO NOpsiiKa, CO3MABAEMOro
eIMHCTBOM BOJH PyKOBOXUTENsA». Des 5TOro HeMBICIHMO OYHKRUHO-
HEPOBAHME HAPOAHOrO XOSAKCTBA — HH JKEJESHBbIX JOpOr, HM TpaHc-
nopra, Hu Maumm, rosopun Jlewmm. Ins ux npasuibHoro Qymx-
LMOHHPOBaHHA HEOOXOZHMO € XHHCTBO BOJH, CRASKNDBaAOLIEE
«...BCIO HAJHYHOCTh TPYASILMXCS B OXHH X03AACTBEHHbIH opraH, pabo-
TAIOMHEA C TPABHJILHOCTHIO YACOBOr0 MEXAHH3IMAa®.

PoJlr COBETCKOrO 3aKOHA H 3aKJiouaercs B OO0ECHeYEeHHH BHI-
NMOJIHEHHS STOM 3aJauM: YCTAHOBJEHMS CTpOXXaHlIero MNOpsAKa,
JUCLHHNJIWNHB! TPYLOBOR H TrOCYIX2pCTBEHHON, YCTAHOBJEHHS OTBET-
CTBEHHOCTH 32 NPaBHJBbHOE (QYHKIHOHHDOBaHHE OTAEJbHHIX YacTeH
XO3AHCTBEHHONQ OpraEM3Ma H BCErO OpraHMsMa B NeJIOM, 32 WHc-
NOJIHEHHE pACHOpPKEHMH €NMHOJMYHBIX pPyKOBOAMTENEH.

¥xasmBad HA HaMeTHBIUUHCA B TO BpeMs NepeJioM B STOM Ha-
MPaBJIEHHH — IEPEJIOM OT CTHXHHHOI'O MHTHHI'OBAHHS X UPaBHJb-
HOMY XOAYy MAIUEHHOIO NpernpuaTtus, JlemuH nucan: «3agaga Co-
BETCKOH BJACTH — B3ATh Ha Ce0SA POJb HCTOJKOBATEJNS HACTYNAIO-
IIEr0 Temeph IepeioMa B—Y 3aK O HHU TE A5 €ro Heo0XOXHMOCTH» 3
(paspsgka Mosa.~— A. B.).

DTo BHICKa3HBaHHe JIeBMHZ vype3BHIYAfHO BaXHO [Jf IOHHMa-
HHSI IPHPOIBI COBETCKOH 3aKOHHOCTH M COBETCKOrO IpaBa KaK cCo-
IMANMACTHYECKHX KaTeropkfi. 3xech IOKa3aHa aKTHBHAH POJb COBET-
CKOro [paBa KaK BayKHeANIEro CpeiCcTBa B Jefie OpraMH3alHM HOBHLIX
00LieCTBEHHBX OTHOIIEHHH.

ConmanucTHyeckoe npaBo — BhIpaXKeHHe eIHHCTBA BOJH COBET-
CKOTO Hapoja, HalpaBNEHHOR Ha yKpenJeHWe H JajbHefllee pas-
BUTHE CONHAJIUCTHYIECKOro oOLIIecTBa, HA OCYUIECTBJEHHE 3aXaul
Tepexoja OT COUHMAJHSMa K KOMMYyHHSMYy M DOCTPOGHHS KOMMY-
HusMa. TaxoBBIM COBETCKO€ HpaBo OBIIO € NEPBHX jAHed CBOEro

1 Tewmn 1. XXII, crp. 420. . | _ A
2Tam xe. o ‘ |
3 TaM xe crp. 421 o R R '
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dopMuDOBAHMS, TAKOBHM fABAfetcs B celttad — fipasoM commantts
CTHUECKMM W 10 cBoelt dopMe, u no csoeMmy cyuiecrsy. HMmenHo
gfecb, B COLMANHCTHUECKOH CYILHOCTH COBETCKOI'o IIpaBa, COBET-
CKHl CYN HaXOAHT MOIyUYIO ONODY B TpyHHelIleM mese ocCylimecT-
BJIEHHMS] DPEBOJIONMOHHOIO, CONHAJMCTHYECKOr0 NpPaBOCYXHS.

CoBeTCKO® MarepHajbHOe H IPOIECCYaJbHOE YrOJIOBHOE IIPaBo
ABJISAETCH M II0 CBOEH NpUpOXe, ¥ MO CBOHM 33aZayaM, H II0 METONaM
NpHMEHEHHST NPABOM COLHAJTHCTHUECKHM.

YroJloBHO-NPABOBLIE M NPONECCYaJbHO-IPABOBHIE  KaTEropHH
COBETCKOI'0 IpaBa ONpPeAeJsIOTCH TEeMH Xe NPHHLMIAMH, 4TO H Bce
COBETCKOE IIpaBo. 3[ech TakKkKe TIOCHOACTBYIOT MNPHHIMIL COIHA-
JHCTHYGCKOTO NPABOCO3HAHMSA, ONpPEHEJSIOLIerocs XapaKTepoM Co-
BETCKOro OOLIECTBEHHOTO CTDPOS, rOCHOLCTBOM IIPOJIETAPCKON IUKTa-
TYpHl H COUHAJHCTHUECKOro JeMokpaTHama. COuMaJucTHYecKoe Ipa-
BOCOSHAHME ONpPEACJSIETCS NPHHIHMAME COLHAIM3MA, JENAUIKME B
OCHOBE BCCl'U COBETCKOro ofuecrsa.

CouHaJMe] HYQCKOe IIPABOCO3HAKYE B CBOIO OuYepelNb MrpaeT BaX-
HefILyo podlls ¥ B QOPMHPOBAHHA BHYTPEHHErO CYREHCKOro ybexie-
HAA 10 TOMY HJIM MHOMY XOHKPETHOMY cynebHOMY meny.

YeTtanossiense MarepHaJdbHOH HCTHHBIL, COCTABNAIOIIEE OJHY M3
OCHOBHBIX 3QJIa4 COBETCKOrQ CYRZeOGHOrO NpPONECC], ABJASTCA MTOIOM
CAOXKHOP TICHXMYECKOH NeATeNbHOCTH, 3aBeplualoulefica Qopmuposa-
HUEM YBEPEHHOCTH CYABH B INPaBHJLHOCTH NDHHATOTO MM NOG JaH-
HOMY Jeny pelleHHs, T. €. (OPMUpOBAHMEM TaK Ha3biBaeMOIo BHY-
TpEHHEro CcyAe#ckoro yGexAeHHs.

Stor npouecc (OPMHPOBANHA BHYTDEHHEr0 YOEXIEHHA CYJIbH
OPOMCXOAMT Ha OCHOBE BOCHPHATHA M OUEHKH CYMOM TIPOXOHSUIUX
nepen HUM axkToB (RoKasaTenbcrs). Ouenka Xe >THX (akToB (HO-
Ka3aTeJbCTB) B DELIAIOIIEH CTENeHH 3aBHCMT, KaK MbI I'OBOPHIH yXKe
BRIIE 1, OT TAKUX PYKOBOAAIIMX HavyaJ, KaK rOCIOACTBYIOllee B HaH-
HOM OBUIECTBE IPABOCO3HAHME, C OQHOH CTOPOHB!, ¥ CTENEHb HAYUYHO-
METONONOTHUECKOH MOATOTOBJCHHOCTH HJHM KBAJHQHKAUMH CyIbU—C
ILpyro#.

BuyTpennee y6exjeHHe CyIbH BCerjfla OpPraHHYECKH CBA3aHO C
€ro MHpDOBO33pEHHEM, ¢ €ro IPABOCO3HaHHEM, SABJMIOIMMCH B JaH-
HOM OOILECTBE TOCHOACTBYIOUIHM. .

B ofumecTBe TOBAPOBJAJebIEB, 3KCILIOATATOPOB, TOPrOBUEB Ye-
NIOBEUECKMM TpPYMOM, YEJOBeYeCKOH KDOBBIO M NOTOM, BEyTpeHHee:
y6exneHue cyfaefi nuTaerca nouBoH Oyp:KyasHOro INpaBOCO3HAHHS,
pacCMaTpUBAIOIIEro SBJIEHHS ¥ NelCTBHA JIONeH M caMux JIojed
¢ TOUKH 3pEHHs HHTepPecOB YacTHOH COOCTBEHHOCTH, KYILTH-TPOAANH,
SKCIIIoATALHH. :

B conmanmHcTHUECKOM ofinecTBe BHYTpeHEee cyjneficKoe yGemxme-
HYe MHTAETCH COKaMH COLMAJHCTHYECKOH IOYBBI, NPHHNMIAMH CO-
[{HAJMCTHYECKOTO OTHOIUEeHHss K OOUIECTBY, K OKDYXAOIIHM JIOIAM,
K CBOEMY NOATY IO OTHOUIEHHMIO X rocynapcrsy. OHO onpeneser-
¢ BCeM MHpOCO3epliaHHeM UYeJOBEKa, DacCMaTpHBAIOIIEro sBJIEHUSA

1Cu. §§ 15 = I7. |
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¥ JedicTBHS JIOZeH M CaMMX JUONEH C TOYKH 3pPEHHS MHTEpecos
COLHAJMCTHYECKOr0 IOCYZapcTBA H COUHAJHCTHYECKOI'O CTPOHTENb-
CTBa.

ITosToMy B cOBeTCKOM OOmecTBe KaXKIBH CO3HATE/bHHH Ipa-
KIAHKH DPACCMATPUBAET, HaDpUMEp, CIEKYJSALUHI0 KaK NPECTYIJICHHE
He TONbKO B CHAY TOr0, YTO TaK KBaJHOHIMPYyeT CIEKYJRLMIO Ham .
34KOH, 4 B CHJIy CBOHX JIHUHBIX B3IVISILOB, CBOEro yOexIeHHd, T. e,
CBOEr'0 COUHAJUCTHYECKOTO mpapocosnanusa. Kaxkaul ¢yapsa, paccMma-
TPHBAA TO MK HWHOE Heso W pellast, HalpUMep, BONPOC © Mepe
HakasaHusg, o6 OrpaEyYeHHAM NOLCYIMMOTO B NpPaBax M INp., XOJKeH
DYKOBONCTBOBATHCA ¥ PYKOBOICTBYETCA TpPeOOBAHHAMM 3aKOHA, He
AOUYCKasg KaKUX-Jmb0 ITPOH3BOVIBHBIX OTCTYIIEHMH 0T 9THX Tpebo-
sagult. Ho W 31eCh OnpeJenqiollyio pOb HEPAeT NPaBOCO3HAHME CYIbH,
OlleHKa, OTHOWEHHE CYIbH K NAHHOMY NpPECTYIJICHHIO, ero ofuiee K
IpaBoBOe MHPOBO33PEHUE, NOJCKA3LIBAIOLILEE CYALE IIPABHIIBHOS ITOHM-
Maipe JpecTyNesud X ero oGULECTBEHHO-TIOMNTHYECKOro H 9KOHOMH-
YeCKOTO 3HAYeHHS, IOMOTalouiee CyIAbe B BHIHECEHWM (IPHNOBODA M
naxe B BBIOOpe MepH HaKAasaHug. DTO nocmeiHee OOCTOATRBCTRO
- HYXHO oco0eHHO HMETb B BHAY B TeX CJyuadx, KOIJa CaM 3aKoH
IIPELOCTABISET CYAbE MSBECTHHIK HPOCTOP B BHISOPE MEP HAKA3AHHA,
OrpaHUYKBAACh YCTaHOBIeHHeM JHOO HuKneH, JmbO Bepxue#t rpa-
HHOL Hakasamus («He HHKe», «He BHILIE» TAKOro-TO HakasaHuA). B
COUMAMCTHYECKOM OBLIECTBe TTOMHOCTHIO 00eCeyMBacTCA CBOOOLHOE
¥ He3aBHCHMOE (DODMMPOBaHME BHYTPEHHEIO CYHNeHCKOTO YOeXIEHhA
B COOTBETCTBHH ¢ HEHCTBHTEJNLHLIMH (DaxTaMy, € JeHCTBHTENLHBIMY
OTHOIeHUSIMH, B COOTBETCTBHM C TpeOOBAHHAMN COUMANHCTHYRCKON
NpaBObl ¥ CTIPABEANHBOCTH HMMEHHO BCJEIACTBHE TOTO, YTO STH Tpe-
6oBaHKA 'COCTABJKEOT JMIIL YacTh OOLIer0 MHPOCOSepUaHMsa cyzed.

Orciopa siCHbl POJb W 3HAUEHHE BHYTPEHHEro YOeXAEHHS H CO-
LHaNHCTHYECKOrO NPaBOCOSHAHHA Kak BaxHeHmax ¢akTopos npo-.
Hecca JOKa3LIBAHMA. ,

BocnpuauMaeMeie CyAbsMH (aKTH NPEJOMISIOTCS Yepes IIPUSMY
cyﬂgﬁcxoﬁ HIEOJIOTHH, MHPOCO3€pUaHHsA, Y9acThbi0 KOTOPOTO SBAAET-
csl NIPaBOCO3HAHUE.

B cBere mpaBOCO3HAHHS CYIBH H Ha IIOYBE 3TOTO NPABOCO3HABHSA
- BPORCXONMT H CNOXKBEHIIHH mIpOLUECC OIeHKH 3HAUEHHS 10Kasa-
TEJbCTB,— NPOLECe, B KOTOpoM GoOpMHDYyeTcs CYAeRCKOe BHyTpeHHEe
yOexIeHne Ha OCHOBE Beefi COBOKYIHOCTH OGCTOATENILCTB JAeJa.

_ Tagam -06pasom, COUHANACTHIECKOE NPaBOCO3HAHHE H BHyTpeHHEe
yGexJenne CYABH SBAAIOTCH BAXKHEHIIHMH NPOIECCYAJbHEIME HDHH-
DUNaMH, HMEOIHHEME JIyOGoKOe IpPAKTHYECKOe 3HAUEHHE B COBET- .
CKOM JOKa3aTeJbCTBERROM Npape. DTC HX 3HAYCHWE CTOHT B CBSISH
- He ¢ sajlayed YCPaHGBJAGHHA $ARTOB IO CEMHUJIEHHOH, HampuMmep,
paMckoi dopmyne?, a ¢ samaves oM e HK ¥ 3TEX $aKToB, 0cobenH-
HO TaM, e pedb HAELT O COUHMAIBHO-KJACCOBOR CTOpoHE Aena, of
O0LIeCTBEEHON ONACHOCTH  TPAKTYEMONO HefCTBHS, O HOOYCTHMO-
1 Dra dopmyna raacET: «quis, guid, ubi, quibus auxiliis, cur, quo modo,

quando?» (xTo, UTO, IAe, KAKEME CPEACTBAME (KaKMM €IOCOGOM), HOdEMY,
KaK, CHOJIBEO?). '
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CyropposispoacTao, 1892, c¢rp. 139.

CTH HJM HEJLONYyCTHMOCTH 3STOro IEeHCTBHSI ¢ TOYKH 3peHHS HHTe-
pecos COLHAMM3MA, COLHAJHCTHYECKOTO CTPOHTENBCTBA, O CTENEHH
ONMACHOCTH TNPECTYMJIeHHS W T. I.

Buyrpenree cynefickoe y6exIeHue, SBJAIOLEECS pe3yJbTATOM,
HTOrOM pPaGOTBl CYIBH IO MCCIEJOBAHMIO JeJa, sBJsgiolleecs 3a-
BeplIeHHeM 9TOH paGoThl, onpedeNsieT CcoAepxKaHHe cyaedHoro
pellleHHsT HJM CyZeGHOro npurosopa.

BuyTpennee cyzaefickoe y6exIeHHe CKJAJBIBAETCS HA OCHOBE
PACCMOTPEHHBIX CYAOM (akTOB MM OGCTOATENBCTB, TPOBEPEHHLIX
B B3BELUEHHbIX CcyApelt HaeZuHe ¢ coOCTBEHHON COBecThIO. B 3TOM
npoecce (DOPMUPOBAHUA CYAelCKOTO YOeXIEHWUS, OXPAHAEMOM B
CBOGH HE3ABMCHMOCTH, BaINMUIEHHOM CaMHM 3aKOHOM OT BCAKOTO
NMOCTOPOHHEr0 BMEILATENbCTBA ¥ BO3IEHCTBHA, CYyXbA HPUXOIHMT K
SAKJIOYEHHIO O TOM, YTO HCTHHAZ H 4TO He HCTHHR, YTO upaBla
B 4TO He IpaBja, ONUPAsCh HA YCTaHOBJEHHbe CYLeOHBIM CJex-
cTeueM ¢axTel. [lostoMy nepeuIM yCHOBHEM NPARBHJBHOCTH IPHHS-
TOTO CYABEH DPEINEHHS SBJAHETCH COOTBETCTBHME ITOTO pelleHHs dax-
THYECKHM OOGCTOATENLCTBAM Hena l.

Ponp poxasarenscTe B (OPMHPOBAHHM CyAefickoro y6emxienus
pewarortas. J[lokasarenscTsa, KaKk METKO ONpeJeNHNI HX 3HAYeHHe
CnyyeBCKHil, ABAAIOTCH YCTOAMH, HAa KOTOpPBHIX IIOKOHTCH BHYTpEH-
Hee yOexaeHHe?2 DTHM SHayeHHEM IOKa3aTeNbCTB ONPelesioTcs
R Te TPeGOBaHMS, KOTOPble NpeNbABISET XK HHUM 3aKOH Kak CoO
CTODOHBI MX BBIOOpE, T&K M CO CTOPOHE! CHOCOG0B NONB3OBAHMA HMH.

Baxkweitine#t safavelt mponeccyalbHOr0 NpaBa M SBJISETCH BHIpa-
G60TKa M YCTaHOBJEHHE NpPaBHJ, '0OECHeUHBAIOMHNX MaKCUMaNbHYIO,
TaK CKa3aTh, 4YHCTOTY, HPABCTBEHHYI Ge3ynpeuHocTb CHOCO60B
oT60pa [HLOKa3aTeNbCTB, MAKCHMANBHYIO INOCTOBEPHOCTH M 6e30mIu-
GOYHOCTh CAMHX JOKa3aTEeNBbCTB, TapaHTHPYOWIUX OOBEKTHBHOCTD H
6e3olHGOYHOCTE CYLefAcKoro pelleHus. B cuny sroro ob6cTodreNb-
cTBa cynefEoe npaso yixenasier oco60€ BHAMaHHE Tpolieccy cobmpa-
HHA [OKAasaTeNbCTB, cnocofaM NpPOBEDKH [N0KA3aT€JbCTB, YCTAaHOB-
ACHMIO WX HocTosepHOCTH. Illwpokyio mOMONIE B 3TOM feJe OKasbl-
Baer cyjaeGHOMY Nponeccy Hayka (KPHMMHANHMCTHKA, cyHeCHas Me-
AMIEHA, cyje0mas TCHXOJOTHS ¥ AP.), 0COGEHHO HayKa CYAeGHOTO
TIp2Ba.

1 B TeOpHE HpPONECCYAHLHOrO NpaBa, Kak MW NOBODHJIM YXe BHue (cTp. 92),
BEyTpenHee YOeNQmeHHEe OUPENE/ISeTCH KaK T4 CTelleHb BODOATHOCTH, UPE KOTO-
poff cknamwBaerca pemmmocTh ieftrsoBats (cM. BnaxdMupos, Yuemme of
VROJIOBHEIX JOoKasaTenpcrax, CIIB, 1910), ysepermocTs 8 COOTBETCTBEH HAMHEIX

daxros mcrape (oM. Cayvsescx @i, YueOHRK DYCCKOTO YTOJIOBHODE MPOUECCa,
4. H—Cymonpomsponcrso, 1892; Bonnlier, Traité ghéogggge et pra-
tigue des preuves en droit civil et en droit criminel, Paris, 1843; KXupsesn,
Teopas ynruxr, Hepnr, 1855; I'masep, uw. c). '

pEBOCOSHANHE, T. €. TOIGACTRYIOLFE B NAWHOM OOIECTBe WMEONOIHS, CH-

'CTeMa BSIVIZROB, MEDOBO3SDRHEE B OSJACTH BOMPOCOB, PEryHMEPYeMHX NPABOM,

H HBJRSTCHE OHNHEM M3 Tex BaxHeANIHX YCNOBHE 5TOH <«PEIIAMOCTH», KOTO-

past onmpeleaseT OTHOWIGHHE CYXBE WM CHEfoBareld K TOMY| WIH XpyroMy

£X+% CrymenckBl, YIOOHEK PYCCKONQ WOB&@DO gpomecca, 4. II—
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[Tomomup, oxaswiBaeMas cyneGHOMY INpoueccy HayKoH, nefCTBH-
TenpbHO orpomHa. OmHAako OblIO Obr OIIMGOYHEIM BCIO 324a4y Cy-
nIe6HOro npouecca CBOAHTh K HCKYCCTBY IIPHMEHATH NPH HCCJEXO0-
BAHHM CYJeOHBIX JT0Ka3aTeJbCTB HAYYHBIE NDHEMBI, UTO HEMHHYeEMO
cpeno OBl camoe cynebHoe cleICTBHE K DALY TEXHHUECKHX, Mexa-
HHYECKHX, ICHXO-(DH3HOJIOrHYECKHX, XHMHUECKHX M TOMY NOINOGHBIX
onepauyi.

Cyneiickoe yGexneHHe He €CTb IIPOCTO€ BOCHDHATHE pe3yJibTa-
ToB 9THX omnepauuit. OHo BOBCe He moxobHO, HANpHMEpP, MaTeMa-
THUECKOMY YOeXIEHHIO, KOTOPOe UEeJHKOM 3aBHCHT OT TOrQ, Kakue
ONepaliid COBEPUIAIOTCH ¢ MAaTEMATHUECKHMH BBIDAXKEHHAMH (M-
cramu, GopMysnamu u np.). OHO sBAAETCS pPE3YAbTATOM JIesATeNb-
HOCTH He OJHOI0 TOJBKO YMa, Xax B (opMajbHON JOTHKE, HMeK-
el neso ¢ CHIOrM3MaMH, MJIM XKaK B MareMaTHKe, onepHpyoiel
YHCJAMH, HJH K&K B JIoOOH Hayke, DACKPHLIBAIOIIEH CYLIHOCTL sIBJe-
HHN CHJIOH YMCTBEHHOH NEATEJLHOCTH 4YeJOBEKAa, HO pEe3YJIbTaTOM
OeATENBHOCTH BCErD UeJIOBEKE?, BCEX en0 YMCTBCHHBIX B HPABCTBEH-
HBIX CHJ, BCero ero xapakrepa. Cypne#ckoe yOexaeHue — STO He
TOJBKO SHaHHE, HO M NpH3HaBHHe PAaKTOB, HE TOJBKO 3Ha-
HEE TOTO, KaK M BCIAEXCTBHE YEro INPOMSOWINIO JaHHoe coOmiTHE, HO
U CHOCOGHOCTE NPaBHJBHO OLUEHHTH 3HAaueHHe ITOro CoOBITHS, npa-
BHJILHO, T. €. B COOTBETCTBHM C MHTEpecaMm cBoero ofmecrea H
CBOMMH COOGCTBEHHEIMM MHTEDECAMH, TIOHUMAEMBIME B IUKPOKOM,
OOLeCTBEHHOM HX CMBICJE. DTO O3HAYAET, YTO NPABHJbLHOE ITOHHMMA-
HEe H IO3HaHHe OOCTOATENHLCTB JeJa, cOo3jarollee Y CYIbH TO HJM
pHoe yOexIeHHe, HEJNb3A OTPHIBATH OT BCEeH CYMMH ero Hued,
B3LJIANOB, €0 MHPOCO3EDIAHHS, €ro IIOJNMTHYECKOrO K INPABOBOroO
CO3HAHHA.

Cynpsi, pemiasg mejo, B3BeUIHBasg oO6CTOATENBCTBA JeJa, OLIEHHBAs
NOCTYHNKH OOBHHAEMOIO, HMCTHA MJIX OTBETYMKA, HEH3OEXKHO HINET
OIophl B CBOHX HPABCTBEHHHX, NOJMTHYECKHUX, HIEOJOTHYECKHX
MPMHIMIAX, BO BCEM CBOEM MHPONOHHMAHHM, B OCHOBHHIX BO33pe-
HASIX CBOMX Ha MHp, HA OTHOUIEHWA Jrolell, Ha IeJH ¥ 3amaud
CBOEro COOGCTBEHHOTO CYIZECTBOBAaHHSL.

CrcremMa ¢HIOCODCKHX, NOMMTHYECKHX, IIPABOBHIX BAIVIALOB CY-
IObH HrpaeT BaxKHEHUIYIO pOJb B €ro OTHOLIEHHH K AeHCTBHTENBbHO-
CTH, B BOCNPHATHA H OLEHKE TeX WIM Apyrux ¢axkTtos. Bayrpenuee
yOexgeHne B TPIBOCOSHaHME CYJAbH, KaK H BCAKOTO YeJOBEKa,
HEPA3PHIBHO CBASZHEI MEXKIY COOOH; 60JbILE TOro, NEPBOE B W3BECT-
HOM CMbICJie OOYCHOBJIEHO BTOPBLIM, OTHOCHACHL K HEMY, KaK 4acTHOe
OTHOCHTCs K oOliemy.

Y6exneHHe CyIbH B NPABHJBHOCTH ONpENEJEHHOTO HM HaKasa-
HWS, KaK H caMasd YBEPEHHOCTb B HeOOXOXAMOCTH HaKa3aHHA IIpH
HaHHBIX (paKTH4eCKHX OOCTOATEJIbCTBAX, CTOHT B NPAMOA CBS3M C
NpaBOCO3HAHHEM CYIbH, C €ro OCINMMH B3TJIANaMH Ha 3alayd Mpa-
BOCYAHsS, Ha 3Ha4YeHHe MAHHOIO HPECTYIJECHHS, Ha METOXH. 60pLOH
C INPECTYNHOCTHIO. *

IlpaBoco3nanne CyAbH KOPPEKTHPYET NpEMEHEHHEe 3aKOHA, BCEria,
B CHJIy CBOHX (OpMaJIbHBIX KayecTB, 6ojiee aGCTPAKTHO, aIre6paHyYHO
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OTHOCALIErocs K XKH3HEHHBIM fBJEHHSAM, 4eM 3T0 He0oBXOmuMo Cy-
He6HOH IpaxTuke .

TakoBa Xe H DOJNb COUMANHCTHUECKOrO IPABOCO3HAHHS, TAKOBO
e COOTHOLICHHE MEKIY COUMaNMCTHUECKHM IPaBOCOSHAHHEM M BHY-
TPEeHHEM YOexXIeHHeM.

CounanuCcTHYeCKOe INPAaBOCO3HAHHME OGECHEeYHBAET COBETCKOMY
CyAbe BO3MOXHOCTb GoJjee ru6ko, cBOGOAHO, MYAPO ODHEHTHPO-
BATHOSL M B CJOXHBIX OOCTOATENBCTBAX NPHPOILI IPaXKAAHCKOrO
Copa HJIM YrOJOBHOrO NPecTyneHHs, H B BrI6ope HEOGXOAUMOTO
B KaXXIOM KOHKDETHOM cllyyae peIleHHS.

B M3BeCTHHIX YCNIOBHAX COUMANUCTHYECKOE INPABOCO3HANME OKa-
3bIBAETCH E€IHMHCTBEHHBLIM CPEACTBOM INPaBHJIBHOIO NOJAXO0JA K COOHI-
THIO H K 3aKOHY, NPaBHJBHOrO IO3HAaRHA TOro, KaK HAZO B XAHHEIX
KOHKDETHBIX YCJIOBHSIX DPEIIHTh HEJ0, YTOOH OHO OBLIO pelleHo H
IO 3aKOHY M (10 COUHAJMCTHYCCKOW COBECTH, MTO JOUKHO OHTh
TOXICCTBEHHBIM, YTO He MOXET W He TOMKHO IIPOTHBOCTOSTH ApPYT
apyry. Camoe IOHHMaHME TOTO, YTO €CTh CNPaBeNWBOCTL M CHpa-
BeLNHBOE DCIUICHHE, ONPENLNACTCH B KOHEYROM CYeTe NIPAaBOCO3HAHHEM
CYIbH, B COUHANUCTHYECKOM OOIECTBE ~—~ COUMANMCTHYECKHM NPaBo-
CO3HANHEM CYJADLH, CTPOHTENS COUHAMMCTHYGCKOro ofiecTsa 2.

ConuanucTHueckoe npasoco3ranme mnpencrasiser coboft wacTh
oOLero COLMAJIMCTHYECKOr0 MHPOBO33PEHHS, OCHOBY OCHOB KOTODPO-
ro COCTABJRET MCTODHYECKHH M AWajexTHdeckmi martepuanusM. [lo-
STOMY-TO COUHAJHUCTUYECKOE NPABOCOSHAHHE M IOJB3YETCH MEeTOAOM
MapKCHCTCKOI0o GHIOCOMCKOro MaTepHalH3Ma KaK OCHOBHBIM Me-
TOLOM ONEHKH sBJeHuft, (axkToB, BONPOCOB, MOAJEXKAIIUX paspelue-
HHIO CYJBH HJH CJeH0oBaTENs. |

JIMeHHO MeTOX MapKCHCTCKoro (uiocodckoro MarepHanusma oT-
KpbIBaeT MyThb K IO3HAHHIO Bellel, SBJCHAH ¥ OTHOWIEHWH TaKMMH,
KaKHMK OHH SBISIOTCS B JAefCTBUTENBLHOCTH, YYHMT IIOHHMAHWIO R
paspenieHHIO NPOTHROPEYMHA, KOTODHIMH CIJOIIb Aa PAXOM OBIBAOT
ypesBEIYafHO OCNOMKHEHBl HCCHellyeMule cyaoM cobeiTas, ofecre-
YyHBaeT B MaKCHMaJbHOR crenenu O6e30muO0YROCTE NPHHEMMAEMDBIX
N0 CyaeGHBIM XenaM pelleHH#, T. €. ofecrmeuuBaeT YCTAHOBJECHHE
MaTEpHANbHOH MCTHHH.

MapKCHCTCKO-NIEHHACKUA  JMAJEKTHMECKHH  METOR® JIeXKHT B
OCHOBE ¥ COUHAJHCTHYECKOro NPAaBOCO3H2aHHSA Kax
o6Ielf CHCTEMbl IPABOBBEIX, PHIOCOMCKHX H NOJMTHYECKHX B3IJIA-

t He NMDeHs ®EHTEpPeca OTHOCAIOMECH K BONDPOCY O <HAPOIHOM IPaBOCO3HA-
gmi» cTpaspun paborn A. M. DBoSpumesa-[Iymkena  «DMnppmieckwe SaKOHH
JesTeNbHOCTH PYCCKOro cyXa HpHCEKANX» (1896, crp. 564—582), B xoropo#t npu-
pORATCH (AKTH, CBALETENBLCTBYIOMHEE O TOM, KaK B OTOM Cyle <«dopManbHas
MOpKA SaKOHa» 3aMEHsIACh <EHIHMBHIYA/WSAPOBAHMEM CJIyYas», T, €. TaKHMH
POIIERMAMH CYyJa NPACAKHEX, KOTOPHE OfipefesIajiCh TOCHOICTROBABIIEME B
ToTZamEeM OOIecTBe BSTJANAME, TeODHSMH, OONYAAMH, HPEIPACCYIKAMH,

2 CnelyeT B CBASH CO CKa3aHHHM 8 TeKCTe NONYEPKHYTh, dTo cr. 413 YVIIK
PCOCP, ropopamias O #BHOX HECTpPABSI/ABOCTH DPEFOBOPA, TUPAKTHIECKH MOMET
PeaNEIOBHBATLCA JHMb HBa OCHOBE CONEAJHCTHYECKOrO UPABOCO3HAHAA, NAIONIEro
©yAbe KpETepHE CAMOro WIOHATHA CPABCLIRBOTO ¥ HECNPABEJUMBOTO.

A Cx, sanome, § 20. U R B
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IOB, H BHyTpeHHero yb6ex neHus Kak crnocofa pelleHus
YaCTHHIX, KOHKPETHBIX BONPOCOB CYXeOHOro INopsaiKa.

ITpuMeHnenre MapKCHCTCKO-JEHMHCKONR JMaJEeKTHKH He TOJIBKO
rapauTupyerT HJM, IO Kpafipeff Mepe, mOMoOraer YydaCHEHHIO 0O6CTOS-
TENLCTB, KAK OBl COTKAHHBIX H3 NMPOTHBOPEUMH, HO VUHT NOHUMAHHIO
TOro, YTO $HBJEHHA OOUIECTBEHHON XH3HHM, a TakxKe o0OyCIOBJEH-
Hble XapakTepOoM H OCOGEHHOCTAMH TIOCNOACTBYIOLIHX B JaHHOM
o6iecTBe OTHOLICHHA XEHCTBHA H TMOCTYNKM (IPOCTYINKH, NPECTyI-
JICHHs) He SIBJAIOTCA IPOCTHIMH «ClydYalHOCTAMH». MapkcHCTCKO-
JIeHHHCKAsI AHAJEKTHKa IOMOraeT pacKpbIBATBE BHYTPEHHIOIO CBASh
K BSEHMHYIO OOYC/AOBJEHHOCTD #ABJCHHA OCNIECTBEHHOR KHSHH,
HeHCTBUE H NOCTYNKOB JIOAEH, YUHT MOBMMAHHIO I'OCIOACTBYIOLLKX
B oburecTre 3akoHoMepHocreldl. Kaaccosast Gopbfa, BO3HMKaloIUas
HAa NOYBe NPOTHBOpPEUMH MEXAY KJAacCOM SKCMJI0aTATOPOB H XJjac-
CAMH SKCONOATHDYEMBIX, C N06eJORf COUMANHCTHUECKOK peBoJIo-
LMK M OpraHH3alMell couHaJucTHyecKoro ofIIeCTBA He TOJIKO He
YCTPaHAETCA A He, SaTHXQET, HO pasropaercq ¢ eie Boaplielt cu-
JOY, NOPOXHaf HOBLIE M HOBLIE TNPECTYNHBIE MaxuHHaUMH CO CTO-
POHLl OCTATKOB PESIPOMJIEHHBIX SKCIINOATATOPCKHX KJaCCOB.

Ha noube knmaccoBo#t GOphOb! ¥ elle COXPAHAIOLIUXCH NEPEXNCHT-
KOB KANHTaNM3Ma B SKOHOMHKE ¥ COSHAHMK JIOJed poXIawTCs
NpeciyNnieHEs, NOJPHIBAIOUIME VYCNEXH HOBOTO, COIUANHCTHYECKOrO
CTpOAL.

3amaya CONMAJHCTHYECKOrO NPAaBOCOSHAHHS  3aKJIONAeTCRA B
yMeHbe IOHATH B KaXJAOM OTAENLHOM KOHKPETHOM CJIyyae CBH3b
LaHHOTO NPECTYNJAEHHA ¢ NOPOJMBIIMMH €ro NpHYHEAMY,
BCKDBITL OCOOEHHOCTH I aHHOTO CAydyas HADYUIEHMS COBETCKHX
3aKOHOB, NATh NPaBHJLHOE OOBACHEHUWE NeHCTBHA OOCBHHAEMOTO,
HCTIla HJH OTBETYHKA, NPABHJIBHO OLEHHTH STH NeHCTBHA C TOYKH
apesusi He TOAbKO (opMasbHHX TpefoBaHHA S3aKOHA, HO H C TOYKH
3peHHS HHTEpPeCOB BCEro NeJla COMHAJMCTHYECKOrO CTPOHTENIBLCTREA,
Aexa GOprOBI 32 CONMAIM3M. '

QPopmanpunle TPeOOBAHHS 3aKOHA MOT'YT B HEKOTOPBIX CJYYasx
BCTYNHTH B TNPOTHBOpPEIHE ¢ TPeOOBAHMAMH XKHBOH IKU3HH, C ¥KH-
- BHIMH HHTepecaMd oOIHecTBa H OTHAENBHOrO yejoBeKa. Paspeilienme
HJIR VYCTpageHHe TAKWX NPOTHBODEUYHH HABJAETCHA OIHHM H3 BaX-
HEHUIMX YCJAOBHE NPABUIBHOIO OCYHIECTBJEHHA NpaBocynud. He-
CIIocO0HBOCTE YCTPAaHUTh HPOTHBODPEYHS NOXOOHOTO poJa €cTh IOoKa-
3aTesb HENpPABOCYIHOIO <UIPABOCYIMs», TIPABOCYIAHS B KaBbiuKax.

ConuanucTigeckoe NPaBOCO3HAHWE B fAejie YCTPaHEHUS BO3IMOXK-
HBIX NPOTHBOpEUHA MeXAy (opMyJol 3aKOHA H KHSHEHHHM TpeGo-
BaHUEM HIPaeT DellaloilyIo POJib: OHO IOJHHEMAaeT MBICHL, H BOJIO
CYAB® Ha BBICOTY NOJMTHTECKHX IpEBIANOE 60pubpl ero KJac-
ca, ero OOLIECTBa; OHO HO3BOJET CyIbe TOHNONTH K OHEHKe
paccMaTPHBAEMOro UM COOHITHS ¢ TOYKH SpPEHHS HPWHNHIOB JHa-
JEKTHYECKOTO MaTepHaju3Ma ¥ ¢ 3TOH NPHHUHNHAMLHOR NOSHIHH
TIPaBUJIBHO OTBETHTh Ha BOTPOCH, OTBETHTb Ha KOTODHie NpaBHJILHO
Oblio OBl HEBOSMOKHO HCXOMHA &3 OREWX JHIL (HOPMATHEO-JIOTH-

GECKHX KaTenopHH. . , v
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CoBeTCKOEe HOKa3aTeJIbCTBEHHOE IIPaBo, B OTJHUHE OT HOKA3a-
TeJIbCTBEHHOTO IIPaBa 3KCOJIOATATOPCKHX TOCYNApCTB, HMEET IeJo,
TaKAM O0pa3oM, He TOJNBKO C IOPHIMYECKUMH KATErOpPHAMH M oOl-
pefesifAeMON STHMH KaTreropuamu meroxmkoll. OHo HMeeT HE&JI0 €O
BCeHl CHCTEMO¥ MIeH, B3TJNsNOB, yOexXIeHHuH, HHAue rOBOpSH, CO BCEM
GuNOCOPCKHM MHPOBO33DEHHEM, TOCHOICTBYIOLIHM B CONHAJHCTH-
geckoM OOIIECTBE, rOCIOACTBYIOWEM, CJIENOBATENLHO, H B CO3HAHHH
monelt, nmo KpalHel Mepe, neperoBBIX JIOASH 5TOrO 06IIECTBA,
KAKHMH SIBJISIOTCS W HE MOLYT He SHBJATHCA CYIbM H CJeNOBATeNH,
HOCHTENId ALeR 1 TPHHINTIOB CaMOTO TEPENOBOTO IIPABOCYIHS — pa-
BOCYIHS COoUuaMcTHYECKOro. [TooToMy coperckas TeOpHs CyneGHBIX
HOK&3aTeJBCTB CTPOHTCH KAK TeODUS, OTIPABISIONIAACT KAK ¥3 CBO-
ro HCXOAHOIQ NYHKTA H3 NIPHHLUHNA COUHANUCTHUECKOTO NPaBOCO3HA-
HUg. 30eCh CYX W CHeNCTBHE HAXONAT CBOH macTosmd MeTox,
CBOM KJIOY K DaCKPEITHEO MHOTHX TakH, XDEHALMXCH B TIyGHHAX CY-
DeSHBIX Jeq, B CIySHHAX YeNOBLYECKHX  XAPAKTEpOB, B CJOXKHON
HKUTCACKON M JHHHBOU NCHXOUMOrHM.

CoBeTcKoe npaBocyfMe — 970  COUMANHCTHUECKOE - [IPaBOCyaHe,
OCYUIECTBNAEMOE B COOTBETCTBUM C NPHHLMIIAMS COIHAAM3MA, B COOT-
BETCTBHH C TNPUHUMITAMHA COUMHANMCTHYECKONO NDABOCOSHAHHS 0 CO-
HHAJHCTHYECKOrO ylOexaenus cynelt. Bor nouemy rpyGeHiuuMm wus-
BpallieHHeM SIBNAIOTCA INONBITKM HEKOTODHIX «YYEHBIX» BLIOPOCUTH
NPHHDHI BHYTPEHHErO CylXefcKoro yOeXAeHHST M3 COBETCKO IIpo-
HecCyaNbHOM CHCTEMB ¥ HS CHCTEMBI COBETCKOIO JOK23aTeNbCTBEH-
HOro TpaBa.

IToxon nNpoTHB NPHEUENA BHYTPEeHHEro CyHeRCKOro y6exxeHus,
XOT 6B M 3aMACKUPOBAHHHMA KPHTHKOR OypiKyassblx Teopuit, nuue-
MEPHO BO3BEMYMBAIOWMX 3TOT NIPUHOMIO ¥ TOX €ro IOKPOBOM
CEpHIBAIOINHX PaGCKy!o0 SaBHCHMOCTH GYPYasHOro Cyfa OT SKCIMJIOa-
TATOPCKMX XJacCOB, HHKOI'O He MOXET M He JOMXeH OOMaHbIBaTb.

Pazobnagas OypxKyassblf XapaKTep IpHHIMIA TaK Has3blBaeMOH
«CBOGONHON» OIEHKH JOKa3aTeJbCTB Ha OCHOBE BHYTpEHHEro
. «yBexnerua» cynef B OypKyasHOM cyle, MBI He NO/UKHH H He
" MOXXeM C BOJOM BHIIJIECKHBATh M3 BaHHM H pebenxka. Mu He Mo-
KeM BHIIJIECKWBATE CaMBIf NpaEOAN, TeM O6oJjiee UTO TOJBKO B
YCIOBUSX COLHAJM3Ma OH IOJyyaeT CBOe IIONHOe pPasBHTHE, SBJA-

fCh HEeRCTBUTENbHKMM MCTOYHKKOM HAaCcTOALIEro, NOLJUHHOrO Hpa-
BOCYRHA, DPAaBOCYJMA B HCTHHHOM CMBICJIe 3TOTO CJOBA, N p&B-0-
CYRHMS COOHAaJECTHYecKoro. Bece passurue COBETCKOrd
npasa JOKASHBAET, YTO BaXKHEHIMMA NPHHIHUIAMH COBETCKOI'O JO-
Ka3aTeJBCTBEHHOTO NIPaBa SBASIOTCSA CONMAJMCTHYECKOE  MPaBocos-
HaRFEe W COmBAECTHYecKoe VOexmeHue cyledl. DTw Besmwikme IpHH-
HENH COMEANACTAYECKOTO NPABOCYAUS H O0eCTIeYRBAIOT COBETCKOMY
CYAY er0 NOAJMHHYIO He3aBHCHMOCTD, €ro NOIHHAYIe CaMOCTOSTENb-
HOCTh, TIOFIHEAA BOJIO M PAasyM CyZXa COBETCKOMY-3aKOHY, BhIpAaXKa-
IOIEMY ,BOJIO B PasyM COBETCKOTO Hapona. R
 PasB@rre COBETCKOro LpaBa M OCOGEHHO pPACHBET €ro BeJHKHX
NpEANMNGE, Hamequi cBoe Hambojee SPKOE BHPAXKEHHE B
Cramascgofi KoHCTHTYIHHE M CO3MAHHOM IOJ €€ HeIOCPeACTBEHHLIM
- 121
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BIMAHHEM H HAa ee ocHoBe 3axone o cyznoycrpoiictee CCCP, coioa-
HHIX M aBTOHOMHEIX pecnyOamg (16 asrycra 1938 r.), co Bcef
CHIOA W OYEBUIHOCTHIO NOATBEPXKIAIOT TOCIOACTBO B COBETCKOM
CyneCHOM IIpaBe M3NOXEHHBIX BbIIE NPHHUMNOB. Tem Gonee rpy-
ObIM M ONACHLIM M3BpPalleHHEM SIBJACTCH OTPHUUAHME S3THX TPUHIH-
nos. Takoe OTpHHAaHHe HEJb3A PacCMaTPHBATL HHAaye, KaK CAEHCT-
BHe BpaKIeOHBHIX MapKCU3MY-JIEHHHH3MY HJIeoJsorHH,

§ 19. OTpunande NPHHOUNA BHYTPEHHErO CYAEHCKOTro YyOewxIeHHs
H MO3WTHBHAA WKoJa OGypxyasHoro npasa, OwuGKH NO3HTHBUCTOR
B CBETE MAPKCH3MA-JECHHHUIMA

BeTpeyatonieecss B coBeTcKo#t npoueccyanbHOR JaMrTeparypel or-
PHIIAHMEe HEKOTOPBIMH YUYEHBIMH NPHHUHIA BHYTPEHHEro cynef-
CKOro yGemIenHs KaK sKOoObl HECBOHCTBEHHOTO COBETCKOMY Npasy
OGBbSICHAETCA IO NPEHMYLIECTBY BJMAHHEM TaK HaselBaeMoll mno-
SHTHBHOR IIKOJLI YIOJOBHOINQ IpaBa, SABHBIERCH NPOMENXYTOUHBIM
3BEHOM MEXKIY AHTPRIONOTHYECKOR M COLMOJOTHHECKOR IIKOMAMM,
OTH LUKOJB CMEHHIM KIACCHYECKYIO IUKONY ¥ Ha ee KPUTHKE I1oj-
HANHCh B KOHIE INpOLIJOro CTOJNETHS Ha BRICOTY Haufosee npo-
IPECCHBHBIX KON OYypKyasHOTO YIroOJIOBHONO INpaBa, HECMOTPA Ha
TO, 9TO MO CYUIECTBY BCE 3TH IIKOJB! TOJNBKO HanGoJee nocaeno-
BaTEeJIbHO OTpaXKaJmH MHTepechl Oypxyasuu. Haubosee apxum mnpen-
cTaByTeNeM mTOsHTHBHON Ixosmer fapmncs Peppw  (1856-—1929)2,

B cBoefl Teopun PeppH HCXONMN H3 OOIHX INPHHIIUNOB 2aHTPOINO-
JOTHUYECKOH IUKOJBI, ¥3 TNPHHLUMIIOB CBOEH TaK HAa3BIBaEMOH I103H-
THUBHOA TEODHH YrOJOBHOH OTBETCTBEHHOCTH.

OcnapuBas, u He 06e3 OCHOBAHHS, NPHHIMNBI KNACCHUECKON IIKOJHL,
RIHOPUPYIOLEH COLUANLHO-3KOHOMHYECKHe YCIOBHS BOSHHKHOBEHHMS
A PasBHTHS NPECTYNHOCTH ¥ cBojfuIeH mpobJieMy YroJjioOBHOX OTBET-
CTBEHHOCTH K npoGieMe cBOGOXHI BOMM B Mertadusuueckol, wuaeamu-
cTHuecko¥ ee TpakToBKe, Peppu ¥ ero IKONA NPHULIH K KaTero-
PHYECKOMY OTDHIAHHMIO NpPHHUHMNA CBOGOABI BOJH B Jele OIEHKH
npectymnenuil. PeppH ocnapHBaeT <«IODHIHYECKHA CHJIJONHSM», IpO-

1 CM., HampaMep, T PON3SEHCKHU K, Ydegae o JOKa3aTEJLCTBAX H €ro 9BO-
monys, Xapekos, 1925, a TakxKe ero MOKIAaX B CeKuHH HMHCTHTYTZ Yyroaosro#
-aoymTEkE B Mockse (1936 1.). B stoM noxaane mnpod. I'ponmamucknfl, Mexpmy
OpOYAM, THITAJCS 10Ka3aTb, 9TO CaMufi TEPMUH «BHYTDeHHEe YOeXKZeHWe» He oT-
PaKaeT CHENW(pHEH ONECHKH NOKA34TEJLCTB B COBETOKOM TpONECce, a, HaoGOpoT,
oTpaKaeT cueumdEKy OYpeKYassOR TeopHE JgoxisaresnCTs. Bospaxas Torma
(15 maa 1936 r.) nmpod. I'possHHCKOMY, 1 YKa3sbiBaJ Ha IOJHTHYIECKYIO ONIH-
G609HOCTB 3ITOTO TeaWca, He TOBODA YKe O €ro HayyHoR HeCOCTOATENLHOCTH.
Mexxy Tem wpod. IpomsarckEll, COMMIAPESADYSHCh C Kpafige HEyXaTHBMM LpoO-
exrame ¥YIIK 1927 r. m 1928 r., TpeGoBaj fIPAMOTO OTKS332 OT TePMEHAZ <«BHYT-
peHHee yb6exnenne» (cM. BHmMERCKEE, [IpobnemMa OUEHKH [OOKA3aTENbCTB B
COBETCKOM VIQJOBHOM mponecce, «COUHaNHCTAYECKAs 3aKOHHOCTH®, 1936, Ne 7).

¢ Kpynreiimast paGora Peppm — «YrosoBRas conmodiorHs» (2 toMa). B 1920 r.
QeppH GBI MTAJBAHCKHM MUHACTPOM OCTHOEM. Jloaroe BpeMs OH OWI OLHAM H3

JUIEPOB COUMAJNHCTHYECKOR Iapted; B 1927 r. NOpHEMKHYA X  QammHcTCKof
[IapTHH. '
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BO3IVIALIEHHEBI) KJACCHYECKOH IIK0JI0H, o c¢BoGoXHOI BOJE uesoBe-
Ka, 0 ero «HPABCTBEHHOH cBOfone™.

Qeppu 06BsABAZET CBOGOAY BOJH, MJH HDaBCTBEHHYIO CBOGOLY,
NPOCTO HJUIIO3HEH, B CHJIy Yero OHA M He MOXeT CJYXHTb KpHTe-
pdeM YroJIoBHOH OTBeTCTBeHHOCTH. CIpaBeJsMBO KPUTHKYS ULe-
AJIMCTHYECKYIO TPAaKTOBKY KJaccHkaMu OypKyasHoro mnpasa cBOGO-
HOM BOJM KaK NCHXMYECKOro fBJIEHHS, OTODBAHHOTO OT MaTepHaJb-
HOM cpeAnl M AKOOB! He3aBUCHMOrO OT Hee, KAK CaMOCTOSTeNbHOTO
H HE3aBHCHMOTO OT BHEIIHHX YCJOBHHE 0COG0ro «CBOHCTBA AyUIM»,
Qeppd Bnagaer B rpyGedlyio oMHOKY B NOJOXKHTENsHOR wacTy
ceoeft Teopun. He pa3z momvepkusas AK0GH MaTEPHATMCTHYECKHN M
HeTePMHHMCTHYECKN) Xapakrep cBoMX Barsanos, Peppu, oxmaxo,
0OHAPYKHBACT IIONHOE HENOHAMaHME INelcTBuHTENbHON chAsH Mexny
MaTepHel W CO3HAHHCM, MEXJY BHELIHHMH YCJIOBHSAMH H BHYTDEH-
HEMM OIYIEHUSAME, MEXIY sonell Hau cBoboxod Boim & ofycloB-
JHBaoNied ee GOopMHpoOBaHME M HaNpaB/IieHHe MaTepHaJbHOA cpeno,
MeXIy ¢BoGOAOR B HeOGXO0IHMMOCTBIO.

OnmumGounnl caMple METOIOJOrHYECKHe OCHOBHL Teopuu Peppw.

« Il efeTBATENBHO ~— mmeT Peppr*,—TO, UTO JOIEKA JONYCKAET,
510 HaWw aGCoMOTHYI0 CBOGOAY BOJH, MM 2aBCOMOTHBIE HeTepMu-
HHBM; BCAKMH IIOCREACTBYIOMWHUY BITIAL €CTh GECCMBICTUI. ..

Wnw — wam. Bee, uro me ykaaaesaetcs B 9Ty dopmyny, — Gec-
CMBICJIMING, YTRIAMTApH3M, SKJeKTHxRa. Metura — He B coveranuu
CBOGOMB! BOJM, MM HpaBCTBEHHON CBOOOXM, WenoBeKa C MaTepHalb-
HO-TIPOM3BOXCTBEHHBIMH, OOMECTBEHHO-SKOHOMHUECKUMH ¥ TOJMTA-
YeCKHMH YCJOBHAMH ero CyUleCTBOBAHHS, OOGIIECTBEHHLIMHE KJacCO-
BBIMH OTHOUICHWAMM; WCTHHA — HE B NO3HAHMH HEOOXOXMMOCTH ue-
JIOBEYECKHX IIOCTYNKOB, He B TO3HAHMHM «CBOOONBI BOJH» KaK CRO-
Gonxpt, ©OOYCNOBJEHHOK HeoOXOAWMOCTBIO, KaK 3TO TpH3HAeT
MapKCHaM-JTeHHHASM, & — B TIOJHOM H KATErOPHYECKOM HCKJIOYEHHH
w3 wucia GaxTOpPOB IPECTYNJeHHS! BOJM UYeNoBeKa 2.

Orpunasue cBOGOABI BOJH 4YeJOBeKa SBIACTCH OJHMM U3 Kpae-
YyrOJLHBIX KaMmuel Bcell aHTpPONOJIOTHYECKOR TEODHH, BCEr0 YYEHHS
deppu © mpecrynyeHud M HakasaHuu. M sTo He cayuaiino, Tak Kax
npo6seMa CBOGOXBI BONM AEACTBHTENHHO HMEET pellaiolllee 3Hage-
BE¥e I DOCTPOeHMs HAYKH YIOJIOBHOTO NpaBa H JJA BCEro Ha-
TpaBieHWA YLOJOBHOR TOJHTHKH 3.

“ ®eppu, Yronossas conmojorms, CIIB, w. II, cTp. 19.

: O nossoM HemomEManEE PeppH MHAJOKTHKHE SABJCHRBH CBANCTENRCTBYET, HaA-
NpEMEp, CHeLYMomlee ero 3asenenue: «Jlonmycxas, 4T0 HpascTeenHas csoGoxa
YeJioBeKa OCPAaHWTeHa, NIPeHIe BCEro BOSHHKAET CNENYIOmas HepaspemEMas 1po-
freMa: Kax WPOUCXONHT TePEXOX OT JeTepPMHARN3Ma X HpapcTBeEHOX cBoGOZe,
NOCTeIeHO AJM CPasy, ONHuMM nNpeUkkoM?». W nampme: «Bosmggaer, HaKOHel,
eme -ONHO HENOPA3YMENAE: KaK OTO HPaBCTBEREAd Cmobomd 9eNOBeRKAa OrpamH-
gEBieTCA PHEMTHAME H BHYTPEHHEMH YCHAOBHAMH TOIHKO JO HMEBECTHOR CTellen?
Kax 0GBACHATh, NOTeMY ONHHA YCJAOBEA OTDAHWIABAIOT B GONBIEH CTeNeHM Hpap-
CTBEHHYIO CBOGOLY uesioBeXa, ueM Xpyrme?» (b eppd, uar. cou. c1p. 25).

3 MeXZAy TeM — «HeJlh3d TOIKOBATH O WMpaBe M HPABCTBEHWOCTH, He Kacasch
BOIPOCE O TAK HASHBAEMOA <BOOOKe BOVIM, O BMEHSEMOCTH YeNlOReKa, 00 OTHO-
IEeFAA  MeOKIY HeOOXOLMMOCTbIO ® cBoGomoks» (D EHTexbe, Arma-Iopmmr,
Mapkec u DHreasc, Cou, t. XIV, crp. 113).
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Mer Bamemu BelUe, Kak pacnpasaserca Peppu co CBOSOAOH Bo-
JM: OH TOJNHOCTBIO M KAaTETOPHYECKH OTPHUAET ee B Kauecrse (ak-
T0pa YeJOBEeYeCKON IeSTEeJBbHOCTH, OODLABJAA STO NPAMBIM  BRIBO-
ooM u3 ¢uaocodun nerepMHssM3Ma. B neHACTBHTeNBHOCTH XeTepMu-
HMSM He OTpHUAeT CBOGONH BOJH. Takoe OTpHIIAHHE — NPAMOR
L3BpalleHye NEeTePMUHMCTHUECKHX NPHHIHIOB NOILJNMHHO HAy4HOro,
MapKCHCTCKOI'O MaTepHau3Ma. | |

Cso6Gony BOJH HHCIpoBepran B cpoe BpeMs eme E. Iiopuar,
00bABHBIIMS TeopuH O BHyTpeHHe# CBOOONE YEJOBEKa NPOCTO «Iy-
paukumu danrasuamus. ITo Jiopunry, cBo60oja uenoOBEKa €CTh JHILE
paBHOZERCTBYIOIAsT MEXNY NOHUMAHHEM M HHCTHHKTOM, DasyMoM
2 mepasymmeMm. DHrensc pasolyaumyl @HTHHAYYHOCTH TaKOTO NOHH-
Mawgsa CROOGOXEI, NOKAas3aB, 4YTO OHO npencrasgaser coboft Jumue
«.KpaitHee BYJNLrapU3HPOBAHHE TereJieBCKOR TOUKHM SPEHHs» 1,

«I'erenp,~— 9uTaEM MB Y DHrenbca,~ NEpBHIl NPABHJIBHO IIOHAN
OTHOLIEHHe Mex Ky cBofojoft u HeoSxoaumocthbio. Jns Hero cpo-
600a, 5TO — MOHHMAHHE HEOOXOAMMOCTH®, IHreanc nutupyer lere-
ns: «Heo6xomuMocTh cnenma JHIML NOCTOABKY, NOCKOJIb-
KY OHa He MOHKTa», i OObACHRET, wT0 «..cBofoja BOJM
0BHaYaeT He YTO HHOEe, KaK CHOCOBHOCTL UPHHMMAThH pPEIUEHHN 0
SHAHMEeM JeJa®, YTO «..CBoGoJA COCTOMT B roCHMOACTBE HAN CaMMM
cofot m wan BHewHef NpUpPOXO, OCHOBAHHOM Ha IOSHAHHMHM €CTeCT-
BeHHOH HeoOGXOJHMOCTH...», UTO £...0Ha ABJSeTCH HeolBXOMUMEIM
IIPOOYKTOM MCTOPHYECKOIO DASBHTHAM 2.

Hcropmo TteOpsaT smoxu. B ucropum ofuiecTsa, nHcan IHresnc
B «Jliogpure ®eliepbaxe», HeRCTBYIOT JNIONH, OJapeHHBIE COSHAHUEM,
IBHKHUMbBIE YMBICJIOM WJIH CTPACTBIO, CTaBsiuue ceGe ONpeNeNeHHke
mema. CrTpacTy, YMBICEUW, JKeNaHHS JIONedl OmnpeleNIioT HX BOJIO.
«Bce, uro mobyxjaerT X HEATENHHOCTH OTHENLHOI'O YENOBEKA, HEUs-
6eXBO NPOXONUT depe3 eno TOJIOBY, BOSAEHCTBYS HA €ro BOMIO» 3.

JTa BOJA 3aBHCHT OT NOGYXJAeHHN, KOTODHE NPUBOAAT B ABH-
JKeHHe He TOJNbKO OTHENbHHIX JoxeHd, HO OoJbIIMe dYejoBegecKHe
MacChl < TMeJhle HApoAH WId Lelikle KJACOCH IaHHoro Bapona. ST
DO6yXHeHEd B KOHEYHOM CYeTe ONpeNessioTCs  IOTPeGHOCTAMH
KJI4CCOB, IIPOWSBOLCTBEHHBIMH OTHOIIEHHSIMH, Da3BHTHEM INPOH3BO-
TATENHENX CHIE ¥ VCHEOBHA oOMema 4. '

B pabore «Uto TaKOe «Ipysbs HapOZa» H Kak OHH BOIOIOT TIPOTHB
oonHan-geMoxpatos?s Jlewms Tokasan NeACTBHTENbHOS COOTHOIICHHE
MeXIY NeTEPMHEMSMOM M BPaBCTBEHROCTHIO, MEXKIY HCTOPEIOCKOH
- BeO0XOAHMOCTBIO W SHAUCHAeM JWYHOCTH, Xoria mucam «Hnes ne-

TEPMHBH3MA, YCTARABIABAT HEOOXOIMMOCTD YEIOBEMECKHAX IOCTYTIKOB,
OTBeprasi B3JODHYIO HobacemKy o CBOOOJE BOJH, BHMAJIO He YHHYTO-
KaeT HE DasyMa, HE COBECTH HeJIOBEKa, HY OLEHKH eno JedcTBHi»
(JIemmwu, 1. I, crp. 77). : "

1Cu. Mapkc ® darensc, Gox, . XIV, crp. 1.

BTam xe, crp. 113—114. ‘ :

3Séz7§e.rzbc, Jhopsar Qefepbax, Maprd & DaEressc, Cow, T XIV,
cIP. . ) . : :
?CM.T&MDKC."',""';-'_f.,".':'.;
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MneanusM me B cocrosahi BCKpsiTh Hpottece, Ompefessomus
¢opMHpOBaHHE BOJH JIOJEH, a CJeNOoBaTeNbHO, W OHDPENeJHTb
CYLIHOCTE Tak HasplBaeMOH CBOOOAEI BOJH. 2T0 B COCTOSHHH GBLJ
cienaTe H CAeNal JAMANEKTHYECKHH MaTepuamusM, OTKPHBLIAE HC-
TOUHHKM M 3aKOHBl ee (opMUDOBaHHMS, NOKA3aBIIMA ee CYIIHOCTS,
poJib K MECTO B DAa3BUTHH oOulecTBa, B DaSBHTHH OGILECTBEHHOrO
[BIXKCHHS YEJIOBEYeCTBa. ,

HpeamscThl MBBPAILAIOT HEHCTBHTENLHOE COOTHOLIGHHE MEXIY
cBo6OAOH H HEOOXOZMMOCTHIO. :

KsppaiieHde B STOM BONpoce Bjeyer 3a coboll H3Bpaluenye
B BOIpOCE O IO3HaBaeMOCTH <«Bewld B ceber». O6a stu Bompoca,
KaK Mbl BHJEJM BLILle, MMEIOT IpOMafHOe 3HAYEHHWE B HAyKe Yro-
JIOBHOT'O H YIOJOBHO-NPOUECCYANLHOTO IpaBa, TaK Kak 6es Ipa-
BHJIHOI'O NOHWMAHHA TOrO M JIPYroro HEBOSMOXKHO IPABHJILHO Op-
ragys3oBaTh KX MEPONPHATHA no Gopple < TPECTYIJICHHAMH, HEJbad
NPaBHAbHO NOCTPOHTHE HH YLOJIOBHYIO TNOVIHTHKY, HH TEODHIO M CH-
CTEMY JOKasaTenscrs. Bypixyasuwas IOpHCHpYHeHIMS, ONHpaOUIascs
- Ha MIeamMCTHYecKyio Guiocodprnio, orpuuaer aGCONOTHYIO K 06beK-
THBHYIO MCTHHY. MexAy Tem oTpHuanue O6DLEKTHBHON, KaK H a6-
COMIOTHOH, MCTHHB! YrposKaerT NPeBpaTHTR CYNeSHYIO NesTeNbHOCTS,
NPUSBAHHYIO YCTAHABJIMBATL MCTHHY, B GCCMEBICIHLY.

MneanucThueckas GUIOCOPHA OTPHLAET OGBEKTHBHHIM MHD BHe
RALIEr0 CO3HAHMSA, OTPHLAET X OOBEKTHBHYIO HCTHHY. DTO OTpHUA-
IOT B NOJMAKHBAOWHE HNeaNHCTaM-DHIOCO(aM HILaTUCTH-IOPHCTHL.
Ho orpuuasue OOGBEKTHBHONK HCTHHBI €CThb DPE3YyIbTAT HAEANMCTH-
YeCKONO [IOHHMAHMA JNEHCTBETENbHOCTH, HeHayyHOH, MeTadusHue-
CKOR TPaKTOBKM B32aHMOOTHOLIEHHMH YeJOBEKa M IPHPOJBI, CO3HaHHA
M MaTepHH, 3TO — PEe3YJbTAT HeBEeXECTBa, lOCNapHBAOUIET0 BO3-
MOXHOCTb INO3HAHHSI MHpa M ero 3aKoHoMmepHocTed. MapkcHcTCKu#
(PHIOCOPCKHI MaTepHaFASM pasobJayny 5TO HEBEXeCTBO, N0Ka3as,
YTO MHMpP H €ro 3aKOHOMEDHOCTH BIOVIHE IIO3HABAEMbI, YTO BIIOJIHE
nosgaBaeMa # o0bexkTHBHaA HcrHHAa. Mapkcucrekuit Quiaocodckuil
MAaTEepHaJH3M JOKasald, YTo (QHSHYECKHH MHD CYLIECTBYeT He3aBH-
' CHMO OT 4YEJIOBEYeCKOro CO3HAHHA H 4YeJOBeYecKoro onmra. Mapke
B Duresbc yxke gasro onposepryu IOma, Kanra ¥ ux anmrosos —
' al'HOCTHKOB BCAKOrO THRA L.

«DHThL MaTepHajHCcTOM, — IOHcCaX JIeHMH TIPOTHB MaxXHCTOB B
«Mareprasu3mMe H SMIHUPHOKPHTHIM3ME»,— 3HAUMT IPU3HABATH 00B-
eKTHBHYIO HMCTHHY, OTKPbIBaeMyI0O HaM OpPraHaMH YyBCTB»E. -~ .

B UpOTHBONOJOXKHOCTD HJAEa3My MapKCHCTCKHE (unocodekai
MATEPUAIAIM <«..HCXOJMT H3 TOrO, YTO MaTepus, NpHpOAa; OkITHE
OpeACTaBJsieT OOBEKTUBHYIO pEanbHOCTh, CYLIECTBYIOILyI0 BHe H
He3ABECHMO OT COSHAHEA...»; ¥ UTO «.MUD # €ro 3aKOHOMEPHOCTH
BIOJIHE [O3HABAEMbI, UTO HAlM SHAHHA O 32KOHAX NPHPOABI, UpO-
BepeHHBIE ONBITOM, NMPAaKTHKOH, ABISIOTCH NOCTOBEDHEIMH SHaHHAMHE,

hJ

1 ATHOCTHOWEOM —OT [DEYECKEX «ion & —mne, TV00K — smamme; - 3 dmaocodum
0SHAUAET VIBEpIKNCRNe, YTO BHOMIEEE MAD HCIOGHABAIeM, FeanzeM. ArHOCTEK —
YesioBeK, YTBEPOKAAIONAE, ITO BHEHHH oMAp HOSHATH HEb3S. :

t lesmrn 7. XII, crp. 108 , , o ‘ C
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HMelomuMH sHaueHHE 06beRTUBHLIX HCTHH, YTO HET B MUDE Hemno.
3HaBaeMblX Belledf, & €eCTb TOJLKO BeIW, e€Lie He MO3HAHHbe,
KOTOpble OyXyT DAaCKpeITEI M  TNOSHEHBI CHJAMH HAYK®M o
TPaKTHEHR» 1.

Buemnuil Mup, «Bemy B cefey NO3HAIOTCA H OTKPBIBAIOTCH HaM
[pH IOMOLUY OpPraHOB UYBCTB H BbI3HIBAEMBIX MX BO3JeHCTBHEM Ha
5TH OpraHsl OIUYIIeHWH, YTO, ONHAKO, HE AaeT HHMKAKHX OCHOBAaHMH
CBOJHTb STOT MHP K OLIYUIEHHAM, KaK HejdloT 3TO IOMHCTHI, Kay-
THAHUOBI ¥ MaXHCTHL.

«Ouiylenne ecTb peayibTaT BO3NEHCTBHA OOLEKTHBNO, BHe Hac
cyliecTByIOmed memu B cee Ha HAWM OpPraHnl YyBLTB, TAKOBA
teopust Deltlepbaxa. Owyienne ecTb CyObeKTHBHBIH 00pas obbek-
TMBHOrO MHpa, Mapa an und fir sich», — nawer Jlewwr 0 MaTepua-
JucTHYecko Teopuu Deftepbaxa 2.

DT0 HeoOXOJMMO TNOMHMTL NpH OOCYHACHHH BONpPOCA © BHY-
TPEHHEM YOEXKIECHUH, OPraHHvecKy CBA3AHNOIC ¢ BOUPOCOM O COOT-
HOLIEHHH MEXJAY COSHAHMEeM, YYBCTBAMH CYAbH, ¢ OAHOH CTOPOH,
W BHEIIHEMH OOCTOSTENBCTBAMYK, NORJEKAIUMH €70  OLCHKE, —
¢ ppyrof. Hns Jyquwiero YACHEHHA 9TOrO COOTHOLICHHS ROCHOJb-
syemcs npumepoM us efepbaxa, H& KOTOPLA cchimaeres Jlenmu,

€... «Mo# BKYCOBOJ HEDB,— [OBOPUTCA 3Je€Ch,— TAKOE XE NPOM3-
BeJleHUe IPHUPOAB!, KaK COJk, HO H3 STOr0 HE CJCAYyeT, YTOOW
BKYC COJH HEMNOCPEACTBEHHO, XKaK TakoBofl, OblI OObLEKTHBHBIM
cBolicTBOM ee, — 4yToBBl TeM, yeM spJasgercst (ist) Coab JHWL B
KagecTBe MNpeaMeTa OLIyIIeHHs, oHa Oblya Takxe camMa no cele
(an und fiir sich), — 4TOGB! OLIYWIEHME COJHM HA A3bIKE OLIO CBOH-
CTBOM COJH, KaK Mbl ee MelicauM Ge3 ourymenus (des ohne Emp-
findung gedachten Salzes)»®. U nammute: «fopeub, Kax BKYC, €CTh
CYOBEKTHBHOE BHIpAXEHHE O6BEKTHBHOrO CBOHCTBA COJM» 4.

«Matepusi ecTb ¢uaocodpckag xareropus Aas 0603HaveRHs
OOBEKTHBHOH pEanbHOCTH, KOTOpas JaHa 4YeNnoBeKY B OULYLIEHHAX
ero, Kotropas KOnHpyercs, ¢(pororpadupyercs, orobpaxkaercs Halg-
MH OINYIIEHUSMH, CYUIECTBYS HE3aBHCHMO OT HHX,— IOBODHJ
Jlennn S. ‘

Takum o6pasoM, OLIyIIeHHA, BbI3EIBaeMbleé BO3JEHCTBUEM BeLIH
Ha HaIOd Oprambl YyBCTB, HEJb3s CMEUIHBATL ¢ caMoff Beuwiplo, Cy-
LIeCTBYIOIIEeR HEe3aBHCHEMO OT Hamux owmynlenuit. Ho oumyumenus
OTKpPBLIBAIOT HaM IYTh K NO3HAHMIO BelllH, AT BO3MOXHOCTH IIO-
3HaTh NEHCTBHTEJBHYIO CYThb BElIM, NO3HaTh MCTHHY, T. €. TO, UeM
9Ta Bellp fBJfAeTcS B AefCTBHTENHHOCTH, UTO NpelCTaBisieT coGol
B JefCTBUTEJHHOCTH ABJEHMe, TAK HJIM HBade BOCIPUHHMaeMoe YeJo-

BeXOM. B 3TOM CMBEICJIE OLIYINEHHA — STO «COpa3nl BHEILIHENO MHpA®
(J1e H 1 H). ‘

*Cranmn, O nHajJeKTHUECKOM R HECTOPAYECKOM MarepuanmsMe, «BonpocH
JICHHHH3Ma», H3X. 1l-e, cTp. 542, 543.

2 Jlenmwn, 1 XII, crp. 97.

STam xe,

4 TaMm xe.

5Tam xe, ¢rp. 105~106,
126



«CunTaTh HAWIM OMYIIeHus ©06pasaMyt BHEUIHEro Mupd — Hpis
3yaBaTh OOBLEKTUBHYI0 HCTHHY -— CTOATh HA TOYKE 3PEHHSI MaTepH-
aIUCTHUSCKOH TeOpHH, MOSHAHMSA, — 3TO ONHO H TO xe» L

Tag pellaercsi BOIPOC O COQTHOIIEHHMH BEIUX M OIyLIeHHA. Bbuio
6bl TIOJHOH O€CCMBICIHUEH OTpHIATHL B JefNe INO3HAHHMS BHEIIHETO
pupa, <«pellefl B cebe» poOJb YeJOBEUECKOro CO3HAHMs, YYBCTBA,
OLLYLIEHMS. ‘ ,

OmyleHns BbISLIBAJOTCA B HAac BellaMH, MJOCTABAAIOTCA HaM
BHEIUHMM MupOM. Ho npaBHJIbHO JH HOCTABISIOTCA OHH, IIPAaBHIBHEL
M 9TH olnymenus? OTBeT Ha 3TOT BONPOC JaeT NPaKkTHKA.

«[IpaBHJIBHO TO, YTO IIOATBEPXKNACTCA HalleH MpPaKTHKOM...», —

yaur JleHnn 2.
«Ecan 3TH BOCHPHATHA ObLIM JIOMKHBL,—UMTaEM MBl Y DHIESHCE,—
TO W HALLE CYXJACHUE O BO3SMOXHOCTH MCIOJH30BaTh MJAHHYIO
pelllb HeoOXoAMMO OyJEeT JIOXHO, M BCAKas INONLITKA TAKOro HC-
MOJb30BAKMS HEeH3OCHHO npuBeser K Heyzave. Ho ecam mel  mo-
CTHI'HEM HAiel e, €CJH MBI HalieM, YTO Beillb COOTBETCTBYET
HAlICMY HPEACTABNCHUIO O HeH, uTO oNa NaeT TOT pesyibTaT, KaKo-
TO Mbl OXKHJIANK OT ee YHOTPeGJSHHsT, — TOrAa MLl KMeeM I10JIOXH-
TENLHOE HOKAZATENLCTBO, UTO B 3THX IPAHMUIAX HAIIM BOCHPHATHS
0 BEHIM ¥ ee CBONCTRAX COBIAJAIOT ¢ CYLLECTBYWOIIEH BHe Hac nel-
CTBHTENILHOCTBION 3,

O ToM, KaKk npeAcTaBaseT cefe NIpPH 3TOM JE10 MarepHajusM,
MOXKHO BHIETbL M3 CASRYIOMEro pacCy:KiaeHus IDHreabca, B KOTO-
pOM OH OTKPHITO H DEIIHTENBHHO, KaK IOBOPHT 00 aroM JleHuH, Ipo-
THUBOMOCTABJAET CROH MATEPUANMUIM ANHOCTULIU3IMY: :

«..[lpexxge uyem JOQM CTany apryMeHTHPOBATh, OHH JEHCTBOBA-
4. «B Hayane Owimo peno». M uyenopeueckass NesTEJBHOCTb paspe-
IIHJa 9TO 3aTPYAHEHHE 33L0Jro IO TOr0, KaK YenoBeyecKoe MYJHp-
croBande BeiayMano ero. The proof of the pudding is in the
eating (mokasaTeapCTBO AJA NyAAHMHIA KM HCOBITAHHE, IPOBEP-
Ka OyRAMHra COCTOHT B TOM, YTO €ro chegawnr). B Tor MoMenr,
Korga, coo6passo BOCHDHHHUMaeMEIM HaMH CBOMCTBAM KaKOH-am00
Bellld, Mbl ynorpebasiem ee ajns cefg,— MBl B 3TOT CaMBbld Mo-
. MeHT noJAsepraeM Oe30HMHOCYHOMY MCHOBITAHMIO MCTHHHOCTh MJH

JMOXKHOCTh HANIMX YYBCTBEHHEIX BOCIDHUSTHHE> 4.

KoMmMenTHpYd 3T0 MecTo, Jlemmn nHucam: «HTak, mMarepuaaucIHie-
CKas TeOopusl, TEOPHS OTPAMEHHA NPEIMETOB MBICHBIO, H3JIOKeHa
31ech ¢ MoJjHeRmIed fACHOCTBIO: BHE HAC CYINECTBYHOT Beum. Hammn
BOCIDHATHA W NpefcTaBiendsa — obpasel EX. Ilposepka stux oGpa-
30B, OTHeJeHWwe HCTHHHBIX OT JOXKHBIX JaeTCH NPAKTHKOH» 9.

MapkCH3M-JIEHHHH3M Y9IHUT, YTO NPaKTHKA, yCHexX Halued XeAaTelb-
HOCTM JAeT MOKasaTeJbCTBO COOTBETCTBUS HANIHX BOCIDHATHH C
npeIMeTHOR NpHPOLOR BOCHDHEAMAEMBIX BelieH.

1 Tennn 1 XIII, ctp. 106.
2Tam xe, crp. 92

S Uur. no Jlenmny, 1. XIII, crp. 89. |
¢t Tam xe.

5Taum xe. . . : :



Tamum o6pasoM, HeBO3MOMKHO HrHOpUpOBATL nponecc Qopmupo-
BaHMA B3LJSAOB, OULYLIEHHH, YYBCTB, INPENCTaBJCHMH, KOTXa mMIeT
peub O IIO3HAHKU Bellell W SBJICHHM.

37ech BO3HHKAeT BTOPOH BONPOC: eCHH CYUIeCTBYeT O6hLeKTHB-
Hag WCTHHAZ (2 OHA CYLIECTBYET), TO KaKoBa 3Ta UCTHHA — OTHOCH-
TeJbHa WM abcomorna? Kuade roBops, MOTYT JM 4YeloOBeYecKHe
NpeqCTaBIeHNs, BRIPAKAIOLIEe 3Ty WCTHHY, BBIpAXKATH €e Cpasy, le-
IMKOM, OesycJaoBHo, aGCOJIOTHO KM TOVIBKO NPUOIM3UTENLHO, OT-
HOCHTEJbHO? 1, -

M Ba STOT BOUpOC MAapKCH3M-JICHHHH3M OTBEYAET IOJI0XHTEMb~
HO, He OCTABJAA HHKAKOTO MEeCT2 KaXWM-JHO0 JIKeHAYUHBIM TOJKO-
BaHWSAM HJIA COMHEHHSAM.

JIeHMH VUHJ, YTO NpH3HAgHE OOBLEKTHBHON HCTHHLI O3HauaeT He-
HIGEKHO NPHU3HAHME M AGCOVIIOTHOH HCTHHEL
It Durenpcad, — mHCaN JIGHHH, — M3 OTHOCHTENbLHBEIX  HCTHH
cKNazpiBaeTcs abcojOTHAA HCTHHaY. «...Uenoseyeckoe MEILLIEHHE,—
ropopun JlewwH, — 10 Npupofe CBOeH CnOCOOHO JaBaTh M HaeT
Ham aGCOOTHYIO HMCTHHY, KOTOpas CKJMNBIBAETCS W3 CYMMEI OTHO-
curesbHblx HeTHR Kakiaas oTyneHs B pa3aBUTHH HayKu mpubas-
JSeT HOBLIE 3€DHA B 5TY CyMMY aGCOMIOTHOR MCTHMBL, HO Npeaebl
HCTHHBL KAXMOI'0 HAYYHOTO NOJNOXKEHHA OTHOCHTENBHB!, OyAYUH TO
paslBHraeMbl, TO CYMHBaeMb! JalbHEHIUHM POCTOM SHAHHA» 2,

JIeBMH IO YepKUBAJ, YTO LIS JUANCKTHYECKOTO MATEpPHANHIMa He
CYLIECTBYET HEMPOXONHMON TIpaRM MeXAY OTHOCHTELHOH 1 abco-
JIOTHOH MCTHHOM. ;

Hamm sgamis B KaXIBIN HAaHHBIH MOMEHT NPeNCTaBASIOTCH OTHO-
CHTENPHRIMH B CMBICHE JOCTHMKEHHA NpeJeoB IpwGHXeHws X ab-
COIOTHOR MCTHHE, HO 6e3yc/lOBHO Haule nprbimxenwe K Hedl. Jlenun
IWHCaJ, BO3DAIKAs SMIMPMOKPHTHKAM Bpone bornamoBa, WTC HCTODH-
YeCKH YCJIOBHBI I P € X €J1 bl HpuO/MIKeHHs HallHX SHaHHA K OObex-
THBHOH, a6GCONIIOTHOH WCTHHE, HO 6€3YyCANOBH O CYHLECTBOBAHUE
3TOA HCTHHBI, Y70 BCAKOH HAYUHOHX HMIEOJOTRH COOTBETCTBYET 00b-
eXTHBHAA #CTHHA, aBCOMOTHAS LpPHEpoja 3.

MarepranacTryecKass JHUanekTuka He OTPHIAST OTHOCHTENbLHOCTH,
HO OHa He CBOAHMTCH K pPe/THBHSMY.

- «[imanexTEKa, — KaK PAsbACHAN emle Ierens, —BKJA0TaeT B
ce0d MOMENT DENMTHBH3Ma, OTPHNANHS, CKEITHUW3M3a, HO He
CBOALHMTCSH K pPelaTHBH3MYy. MarepnanucTuueckas AWANCKTHKA
Mapkca u Ouremmca Ge3yC/IOBRO BRIIOY2ET B o0 DEIATHBHGM, HO
He CBOAMTCS K HeMY, T.~€. IIPHSHAET OTHOCHTEJBHOCTH BCEX HAITHX
3PAHKE He B CMBICJe OTPHIAHWA OOBEKTABHOA HCTHHE, @ B CMBICAE
HCTOPHIECKOH YCNOBHOCTH TPEHENOB IPEONMKEBHA HALIHX 3IHAHMN
K 3TOH HCTHHE» 4. o : |

Tlepexons x Bompocy o mpofyieMe OTBETCTBERHOCTE H BHEH, He-

O0XOAHMO OTBEPTHYTH TONMITKY HAalTH pellieBHe’ STOX TpOoGUIEME,

1iCv. Jlewmm T XIII, crp. 100.
*TamMm xe crp. 109, 110. '
3 1Cu. Tam xe, ctp. 1LI.

$ Jkenun, . XIl, ctp. 112.
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ucxofd KaK M3 OyPKyasHO-MIeaJMCTUYECKOW TeopHu <«CBOGOIBI
BOJIM» ([LYTEM <«CBAJMBaHMS YEro yrOZHO Ha CBOGOLHYIO BOMIO», KK
ngcan JIeHun), TaK H M3 TIOJHOrO M Ge30roBOPOYHOTO OTPUILAHHA
POJIM HEJIOBEYECKOH BOJM, CO3HAHHS, COBECTIH.

Mexay TeMm NO3HTHBACTH BO TjaBe ¢ Peppu, Kak Mbl BHLEJH
BHIINE, CBOGOAY BOJM OTPHNAOT HauucTo. «Besxoe mesuue, cosep-
[2aeMoe YEJIOBEKOM, ~- rOBOPHT Peppy, —~ ABJgeTCH  HEU3GEKHEIM
CACHCTBHEM ero HHAMBHUAYAJBLHEIX  OCOGEHHOCTEH, B YeM JeXHT
r7aBHOe SIAPO BMEHSIEMOCTH B ee (DHSHYSCKOM CMBIC/S: KaxIOMY
YeJloBEKY BMEHFIOT TO JesHHe, KOTOpoe OH (M3UYECKH COBEpLIHJ» L.

TaxuM yrBepX/acHueM (aKTHYECKH YHHUTOXAETCH NPHUHIMI BMe-
HAEMOCTH, HPOBO3MNAINACTCH NPUMIMI YIOJIOBHON OTBETCTBeHHOCTH
JHUIL B 3aBHCHMOCTM OT (PAKTHYECKOrO pesysbraTa, OT OSbeKTHB-
Bix nocaeactsuid. Orciofa — pelaioulee 3HaueHue MJS BOIPOCA
0§ YroJioBHOd OTBETCTBEHHOCTH TakKux <«(daxTOpOB®, KaK KJHMAT,
FYCTOTA HACCJEHHA, CMeHA JHS U HOUM, TeMIIepaTypa, PacoBRbe 0CO-
6eHHOCTH H T. M., OTCIoNa — pelalouee 3HAYEHHEC HACJHSICTBEHHO-
cTH, Heuxodusnosoryyeckod naroaoruw n r. 1. Orcrona, Hakowzel,
OTPUUAHHE LPWHIKNA BMHLI ¥ UaKasauus. TaM, UJe pewaioluM Mo-
MeHTOM B OOLACHCHHM NPECTYIJEHHMA SBJIACTCA BCE, YTO YrOLHO,
HO yie MOBeACHHC YCJIOBEKA, 3aBHCHLIee OT ero BOMM, B CBOIO OYe-
peib 3aBUCAULCH, pasymeercs, OT paja oByCJOBJMBAIOUINX €e COo-
Jepxanpe w Hanpasjenne obcToATeNBCTB, — TAM HE OCTAeTCsd Me-
CTA VUSHHIO O BHHe. MeCTo BHEEl 3aHMMAET 3JecCh <«Bpely, MeCTO
HAKA3AHUSA — OO0DOHMTENbHEIE Mepbl, MEph COLMAJbHON 3amuTHL.

Bce 3apaun roctauud Peppr CBOAUT K OOOPOHMTEIBHOH peaxiud
obliecTBa, He AeJaas 3LecCh [0 CYILECTBY pas3/iHumis MeXIy <«IeKkKe-
JEeBCKHMH» NDOTHCTAMM, TUEJAMH, CHOHAMM, OM30HAMH H JIOABMK .
DTo abCOJMIOTHO HENpaBHJIbHASA, aHTHHAyyHad ananorusg. Hempas me-
XaHHYEeCK® NEPEHOCHTh 3aKOHB! NMPHPOIH W JKHSHM KHBOTHOTO MEPA
HA yeJaoBeyeckoe OOIIECTBO, KaK 3TO Jejal0T (peppuanusl. Omwr
GOYHOCTL TAKOMO PORa <«MeXaHusMa» ycyrybagercs elle TeM, 4TO
dbeppHaHnbl OTPHNAIOT DOJb KJI4CCOBOrO HAYaJa B IIPaBe, OTPULAIOT
KJaCCOBYI0 TIPHPOALY Npasa.

deppu paccmMaTpHBaeT NpaBo B OypKyasmO-MILLATMCTHYECKOM XY-
xe JropxreiimoR ¥ ['yMnaoBHueH, KaK HHCTDYMEHT OXpaHbl HHTEpe-
COB He rOCHOLCTBYIOMX B OOILecTBe KJjaccoB, 4 BCero o6LIecTsa,
xots Geppm yCepZHO 3aMasBIBAET 3TO, COIVIAIUEACH HIEK «COLH-
ambHOl OBOpOHE» X ONOJHHTH HIAeeH KiaccoBOHR OGOPOHBL.

Jononusia NEpByio «uiei» BTOpofl, Peppy pasBUBAET LEJIYIO Te-
OpuI0 O IBYX ()OPMAxX NPECTYNHOCTH — aTaBHCTHYECKOH NpecTynHO-
CTH H 3BOJIOTHBHOH NPECcTYNHOCTH. ATaBHCTHYECKAEs IPECTYMHOCTH—
510 YOHHCTBO W3 MECTH, C Heabio rpabexa, ¢ UeJbl0 H3HACHJIOBA-
HHS WJM B CBASH ¢ M3HACHJIOBaHHEM B TOMY INONOOHEE IPECTyIiIe-
Hug, Koropsie (Oeppu HaszpBaeT ATABHCTHYCCKHMH HJIK AHTHIYMaH:
HHIMA DPECTYIUIEHAAMM. DBOJMIOTHBHBle NPeCTYIVIEHHS — 3T0 «DEBO-

1 ®eppn, Yrorosmas conmomorss, CIIB, = II, crp. 20.
2 CM. TaM ke, cTp. 36—37.

9--2826 129



JOLMOHHBIN TONMTHUGCKMY €Ol08, YCTHAS ¥ URUATHAS MpOnaraHid,
OpraHMBalis KJIacCOBON NAPTHH, CTAYKa» M TOMy Iomoduble mpe-
CTYMJEGHHA, HAMALAIOIMIMEe HA CYLIeCTBYIOUIMH  OOLIECTBCUMDLIY
cTpoll, 3TO NOJUTHKO-CONHANbMBIE NPECTYIJIEHHS, BBIZBAHHLIC <«Iy-
MaHEbLIMI, ANBTPYHCTUMECKHMA MOTHBaMUY.

VI310KHB 3Ty CTPAaHHYIO, JHULIEHHYIO BCAKOI'O HAYUHOrO OCHOBA-
H®SA, TPOCTO OECOMBICACHHYIO «TCOPHIO®» OCHOBHHIX QOpM mpectyrn-
gocTH, Deppu «ZOMOJHUNS «MAPKCHCTCKYIO® TOUKY 3PeHMsI Ha 3TOT
BONPOC YTBEPXKIEHHEM, 4TO «B GOpbOe C aTaBHCTHMECKOH mpecTyil-
HOCTBIO 3aHHTEPECOBAHEI BCe, a4 B O60phle C 3IBOJIOTHBHON ~— JIHLIKL
FOCHONCTBYIOIEe MEHBLIMHBCTBO®. YTOOBI OKOHYATEJLHO 3aIyTaThb
Ies0, K 3TOMY «MAPKCHCTCKOMY» sIKOOLI «LOMOJHEHHIO» Deppu
DPHCOSIUHHS CIUE CJRAYIOUIMN, HE MeHee <«HAyuHBIH» BuLIBoj): «Ps-
JOM € pasrpauMyeHHeM aTaBHCTHMEeCKOH WM IPOTHBOUCIOBCHCCKOI
Y 3BOJIOTHBHON HJIM nporuBoolliecTBCHHON (B y3KOM  CMblcic),
MPECTYNHOCTH CACLYeT PR3JNUATE MeXAY CONHKUILHOH W KJjac-
COBOI 00OPOHOH; NOCASHHAA MOXKET BBIDOMHTLCH B KIMCCOBYIO TH-
pauzio» (1)1,

EnBa sy HeoOXOZMMO CHEUMAIBHO W NETAJBHO OCTANIBIHBATL-
cA Ha 9THX (eppuAHCKHX INONJEAKax NOK MapKCH3IM,  HMCIOUHX
eNHHCTBEHHON cBOel 3ajxayell NPHKPEITL MAPKCHCTCKOH (pascosory-
el BpaxAebHYI0 HHTEpecaM TPYASLHMXCH OypXYasHo-HACMIHCTHNC
CKYIO Haeojorgro. ocTaTodHO yKasarTe Ha abCoOTHO Hepaywioe
M, CIHeNOBATENLHO, B KODHE HCHPABUJILHOC HEJEHHE NPECTYNNeHHI
Ha aHTHCYMaHHbIE H aJbTPYMCTHUECKMe, HAa aHTHOOLECTBEHHbLIE H
oburecTBenHble. AGCOMOTHO HENPABHJILHO «ATABHCTHYECKHE MPecTyil-
JIGHHA» JMIUATh HMX KJACCOBBIX KODHEH, OTPHUATH, YTO KODHH 3THX
NpeCTYNAeHHH, KaK M IDPYTHX IOCATAaTesBCTB Ha OBLIECTBeHHBIT H
roCyAapcTBeHHBIH cTpofl, mMenyembix Peppw Takxke IpecTynJe
HEAMH (BCe CBaleHO B OAHY Kyuy!), YXOZAT B KJacCOBOE CTpOe-
Hwe OOIIECTBA, B KJaCCOBRIE OTHOLIEHHSA, B KJaccoBYID  Gopwly,
B 60pb0y KAACCOBLIX ITPOTHBOPOUMEH.

PeppH — THUHYHEIA 3KJIEKTHK, MOEaJHCT, HECnoCcOoOHBIK yriy-
OATECH B CYIIHOCTL STBJCHHMH, NOHSATH OOILEeCTBEHHBLIE #ABJEHHSA B HX
IHAJeKTHIECKOM Das3BHTHH. BMmecte ¢ TteM Deppu — Haumbosee sp-
KHH H IOCJeNOBAaTeNbHBIN rJalllaTak HOBBIX «BEYHHIX HCTHH® Oyp-
Xyasuy SMOXH MMOepHaiusMa. B sry snoxy 6ypxyasus, nocTaBJIeH-
Hasg Iepel YrpoXkarouluMH ee IOCHOMCTBY ONACHOCTAMHM  NIPOJeTAap-
CKOr0, PEeBOMOLMOHHOTO K B MEPBYIQ Odepenb KOMMYHHCTHUECKOIO
IBUXEHAA, HmeT Haubonee 5PDEKTHBHOIO OPYXKUA IJsl 3alLHUTHI
CBOHX HHTEDECOB, JJI IOpaXkKeHus CBOErc NPOTHBHUKA. B 3THX yc-
TOBHAX OypxKyasud ONACHBI BCAKOrO POJA <«HPABCTBEHHbIE» TEOPHH,
TeOpHH O HPaBCTBEHHOH cBO6GOJe YeOBeKAa, XaK H 0 cBoGOmEe BOOO-
me. Bopp6a ¢ T2x Ha3bIBae@MBIMH IPECTYILIEHHSIMH B 3THX YCJAOBMSX
RosmxHa Opith obseryena. OfuuM M3 CHOCOGOB K 3TOMY SBJSETCH
OTKa3 OT HHIAMBHAYyalH3aUU¥ BHHBLI, OT NPUHIUIOB BMEHEHHUS B 3a-
BHCHUMOCTH OT YMBICJI4, HAMEDEHHS U T. I., OT INPHHUKNE MHHIUBH-

1 @ eppu, Yrowmosmast cowmomorus, CIIB, w. II, erp. 72.
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HYau3andn  HAKASIHHA. CaHKuusi JOJUKHA 33aBUCETH HE OT «BOJH
A «HPABCTBCHNOH» BHHOBHOCTH «NeHCTBYIONIEro MHIMBUAZY, 2 OT
HHTEPECOB  «0GOpOHBl  OOmIECTBa», T. €. MHTEPECOB OOOPOHHI
rOCHOLCTBYIOIIEro B B3TOM ofulecTBe Kjacca aKCIUIoaraTopoB. He
CHYYaWHO B 3TOH «Teopun» Qeppd MINOMEHHBIE BRILIE BONPOCL
COYETaloICsl C BOUPOCOM OOUIECTBEHHOTO, Kak Bhipaxaerca Pep-
py, mof0opa, Hrpalouiero fKOSH SHAYWTEJLHYIO DOJNh B SBONIOIHH
yeJOBEUCCTBA. Ho 4TO TaKoe 3TOT NPECNOBYTHIE <«06IIecTBeHHBIR
nopBop», XaK He ucrpeburenpHan BOHHA Knacca KalHTAJIMCTOB PO~
THB TPYLSAULMXCS, KAK He CHCTCMa MEDONPHATHH, HANPABJIEHHBIX HA
perpeblienne IepeioBLIX Jiofel — pabourx M KPecThsAH, GOPIOIIHX-
cg NPOTHB KANHTANHCTOB X NOMCUIMKOB, XaK HE CHCTEMa pasioxe-
HHS, PACTICIHS, TOAKYINA JRETEHAHTOB KamnuTasda, CO6Ja3HeHHBIX M
pasBpall@IibiX KalHTaHcTaMu?

He cayuallio Qeppy, NOJIEMH3HDPYS NPOTHB KIACCHYECKOH IIKO-
JIBL, Hil BOOOPAKACMBLIC BO3DUMKCHMST IIPECTYUHHKOB, O6BICHAIOIINX
oBOM ACHCTBHA [ICOOXOXHMOCTBIO, OTBEYACT OT MMENH OCYIapcTBa:
«Ho Be/lb W $ HAKA3LIBAIO NOTOMY, UTO HHAYE NOCTYIHTh HEe MOTY;
K §1 PO 2KC LOBOPIO: NS HEOOXOAMMOCTH “3aKOHL! He NHcauby b

Muenno wa ocnone 3Toro UPUHLMIR M OCYUICCTBJSETCH B KAamu-
TAMMCTHUCCKOM ofliecTne «ofuecThelniii oT6op», 0 KOTOpPOM IO~
BOPMT M MEYTUECT LUKOJA NO3UTHBHOK TEOpHM. ‘

[TO3MTHBHCTSL, OTPHUAS CBOOOLKY BOJH, OCTABJSIOT HEKOTOPOE MECTO
B JeJe YTONOBHON OTBETCTBEHHOCTY PA3YMY, HO W TO JHUIbL B CMBICIE
«y4yeTay CTENeHM IOHMMAHHA YeJOBeKOM OTHOIUEHHH U SIBIEHHE.

«HO 3TH HHTENIEKTYAJNBHBIE YCJHOBHA He HMEIOT HHUEro oGILero
C CAMbLIM OCHOBAHMEM YIOJIOBHO! OTBETCTBEHHOCTH; U00, KaK Obl OHH HH
GLIIH HOPMAJbHBLI HJIH HEHODMAJbHBI, UEJIOBEK BCErla OTBETCTBEHEH
nepes OOIIECTBOM 33 YYMHEHHbBIE MM NPECTYNHBIE NefHud» 2, '

31ech CMELIaHO NMOHATHE YLOJOBHOK OTBETCTBEHHOCTH ¥ BHUHHL C
MOHATUAMM Mep OOLUECTBEHHOH OXpPaHBl, HE CBA3AHHLIX C YLOJOB-
poll oTperTcTBeyHOCThIO. CyMacme IUMH He MOKET HeCTH YIoJioB-
HOH OTBETCTBEHHOCTH 32 C30& MPecTYIJeHHe, HO B OTHOUIEHHM Cy-
MaclUieIIero AOJPKHbI OBITh NIPHHSTH MeDE! MeIXHIHHCKOIO  Xapax-
Tepa, CBfI3aHHble C er0 H30JAUMEH H IPHHYJIWTENbHBIM JeueHHeM.
®eppir He BWAMT 34eck pasauuus. [lostomy oH oTBepraer BCieX 32
ceobonolt Boow M cBoGOLYy .pasyMa, M IOHATHE YMbICHA, W IIOHA-
THE HEOCTOPOXHOCTH, YMBILIIEHHOTO M HEYMBIIJIEHHOro IpecTyILIe-
Hws. B urTore BCS cucTeMa B3rasnoB Peppu NpOHUKHYTA AYyXOM Tak
BaskBaeMOll OODBEKTHBH3AIMM, He OCTABJMIOIIEH MecTa YeJOBeEKY,
Bro HAeAM, ero PasyMy, €r0o CO3HATEJNbHOH JedATe]bHOCTH.

Jins ®eppu Baxen pesyybrar ldeficTBusA. «He BoJeHd ¥ He pasy-
'MOM» BUHOBHMKZ LOJIKHA ONpeleNiaThCs HAKa3yeMOCTh 3& UpecTyI-
JeHHe, a TOJBKO pe3yabTATOM COBepDHIEHHOrOo. TakoBa OCHOBHAsS
uness yueHusi Oeppu 06 YroNOBHON OTBETCTBEHHOCTH.

Ml Tax noppo6HO OCTAHOBHJHMCH HA 3TOM BOMPOCE NMOTOMY, HUTO

t ¢ eppu, Yronosuas couuonorus, CIIB, u. 1I, erp. 102.
t Tam xe, crp. 130, 7

g 131



¢ HUM OpraHMYECKH CBA3AH M BONPOC O "HAYYHOM IIOCTPOEHHH Teds
pHd JOKa3aTeJbCTB.

Baxuefme#d npoGiaeMoli aToff TeopHH ABJAeTCA HpobieMa CO3Ha-
HWSA, BOJM. JIHKBHAVMPYS 3JIEMEHTH! CO3HamMsi, BOJH, pa3yMa, Hpas-
CTBEHHOHR OTBETCTBEHHOCTH, BHHbLI, BMEHAEMOCTH, TO3HUTHUBHCTHEI dep-
. DHAHCKOTO THIA Bech Bompoc O <CyAeGHOM Iponecce, 0 MeTOAax
IpaBOCYNASt M, CIeLOBATENBHO, O HOKa3aTeJbCTBEHHOM DpaBe mepe-
HeCJH B COBEPUICHHO HOBYIO INIOCKOCTb. Bech npomecc ocyiiect-
BJCHUA NPABOCYAUA OHM IOZUHHHUIM 32Jade HE AHA/IM32 BHHBI U BH-
HOBHOCTHW COBEpINHBIIEr0 NpeCcTyNJeHHe, He YCTAHOBJEHUIO CTENeHH
€ro HHIHBHAYaJbHOX OTBETCTBEHHOCTH H He OIpelejIeHHIO Mep Ha-
Ka3aHHS 34 COBEpIUEHHOe IIpecrylJeHde KaK Kapul W METOJAa BOC-
NMMTAHAS, 4 BHICHEHHIO ICHXO(H3HOJOTHUECKUX M HacNeJCTBEHHBIX
KQuecTB OOBHHAEMOIO € IEJBIO OTHECEHMS ero K TOH HIM HHOH
AHTPOMOJOTHUECKOH KaTeropuH.

[JO3MTMBHCTH INPOTUB «LO3UPOBKH» Hakasaud. «B Hacrosmee
BpeMst, — nuieT PeppH, — NOJCYHMMBIH ABASETCA NPOCTO KHUBBIM
MaHEKEHOM, Ha KOTOPOTO CYAbS HAaKJeWBAaeT HOMED OnpeleseHHOoH
CTATHH YTOJOBHOIO VJOKeHHs, 8abOTACh NPUTOM TOJBKO O JO3H-
POBKe HaKaszagus, L OJXEeHCTBYHU[ETr o ﬁbITh'HPOHOpIJ,HOHaJIb-
HEIM HpaBCTBEHHOX BuHe. OOBHHAeMOIO» 1.

He 6es3 capxasMa Peppu BCKpHIBAET IOPOYHOCTR MexXaHuama Oyp-
JKYa3HOTO IPAaBOCY[HS, He 3aHUMAIOLIErOoCs M He HHTEpecylolerocd
JUUHOCTBIO OOBHHAEMOTO, YYXKJACTO MPHHUKIY HHIHBHLYaJIHZAIMN
HaK43aHUs, TpeBpalialollero <«IpPeCTYIHHAKA» B «32HYMEDOBAHHOIO
aproMata». Peppd, B TO BpeMs, KOrjAa OH ObLI €lle CONUaJHUCTOM,
NPaBWIBHO KDUTHKOBAn OypKyasHOe INpaBoCyAMe, H3BpaTHBIIee
CYI[HOCTh <«BHYTpPEHHEro yOexXIeHHs» CYAel, IUTEeMIeNOKIHX 06-
BUHUTEJbHBIE IPHTOBOPE NOJ BIMSHHEM KJaCCOBOH IOJHUTHKH CBOHX
KamuTaTuCTHNecKuK x03deB. Onmako Peppu 1meganm HelpaBHILHEE
BLIBOIbBl M3 3TOH KDPWTUKM, BEIIJIECKHBAA BMecTe C BOINOH U peben-
Ka. Msppamiesys OypxyasHo#d IOCTHIMH B BONpPOCe O HPABCTBEHHOH,
AHAUBHIYAJAbHON YIOJIOBHOE OTBETCTBEHHOCTH He JAIOT HUKAKUX
OCHOBJHHH OTOPACHBATDL CaMbli NPHHIMI HHAMBHAYAJH3AUHH BUHBI
A HakasanHsa. B ycJOBYMSX MTepexOofHOTC IIePHORA OT KaNUTaMM3Ma
K COILMANH3MY, KaK W B YCJIOBHAX COUHAMMCTHYECKOTO 0OIIeCTBa,
3TOT NpHHUKN HMeeT Goabiuoe sHayesue. [IpenmeCperath UM B 3THX
YCAOBHAX OCOOeHHO BpEIHO B HemomycTEMo. Kax m3BecTHO, Bpe-
JUTENHCTBO B OOJaCTH YTOJOBHOTO HpaBa MHajo cebs 3HATh mpe-
UMYIECTBEHHO B 3TOM BONpPOCE, MMEHHO — B TIONBITKE IIPaBO-TPOIL-
KUCTCKUX BpelUTeNed OTKa3aThCAd OT TIOHATHS <«BHHHI» M OTBET-
CTBEHHOCTH, B TIOTHITKE COCTDSIATh, HANpHMED, YTONOBHEE KOZEKC
6ea OcoBermoi yacTy, 083 TaK Ha3bIBaeMOH <«ALO3HPOBKH» HaKa3a-
Hu#A, 6e3 HOHATHS 00 YMBICIE M HEOCTOPOXKHOCTH H T. X.

HpH TAKHX YCTAHOBKAX 3aJauyd CyLONDOMSBOJACTBA HE TOJBKO
YPE3BLIYAHHO VIPOUIAIOTCH, HO K NOJHOCTBIO H3Bpamarorcs. Ko-
PEeHHBIM 00pasOM H3BpalllaeTCss BMECTE C TeM M caMma cHcreMa Jo-

! ®eppw, Yronosgas cousonorus, CIIB, & II, ctp. 266.
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Ka3aTeJbCTB H, CJACAOBATEJIbHO, BCE NOKA3ATeILCTBEHHOS Ipano. Bea
3alada «OpaBOCYAHS» CBOJHTCH Teleph K VCTAHOBJEHHIO TOH «am-.
TPONONOTHYECKOH KATCrOPHE», K KOTOPOH AK0GH 06A3aTenbro No.-
XKeH MpHHALJEeXKATh KamkIbH OOBHHACMEHH, W BMecTe ¢ TeM K YCTa-
HOBJEHHIO CTOUEHH €r0 ONacCHOCTH M HecHOoCOGHOCTH Ipucrnocobine-
iR K oflumecrsenmoll xusHu. Hukakoro asamisa cymeGHBIX KOKa-
3aTeJbCTB, HUKAKHKX NPOLECCYANbHBEIX TapaHTHH, HUKAKMX <CMEXo-
TBOPHBIX [OCNAHKOB® B Cy/e— HUYETO 3TOr0 yXKe He Tpefyercs.

«Bmecto Bcero sroro,— uyuraeM Msl ¥y Peppm, —cyn safimercs
BCKJIIOYHTENIBHO HAYYHEIM Oo6CyXAeHUEM CHMITOMOB, OOHADYXHBaE-
MBIX NOLCYIAMMBLIM, PaccMOTpeHHeM oO6CTOSATEeJIBCTB, UPeNIIeCTBOBAB-
IIMX, CONPOBOXMKIABUIMX ¥ NOCHENOBABIIEX 32 COBEDUIEHMEM TIpe-
CTYNEOrO JMEAHYsd, H OLEHKoH HX aHTpOTOJOrHYECKH-COLHANIBLHOTO
3HAYEHHS, MOCHe YEero OCTAHeTCH TOJBKO DReillMThb BOMPOC: KaKoe H3
cpeacTe oOOPONEL.. GOJee BCEr0 NONXOEHT K JAHHOMY IDECTYIIHH-
Ky, Oyoyun BMecTe ¢ TeM M Hau(o/ee CIPaBeJIMBENs L, _

CyX npeBpaInaeTess B aHTPONONOTO-NICHXO(DUIKHONOTHUECKYIO Ja-
fopaToOprIo, B KIMHHKY NCHx0GUBHONIaTONCTHE. [len0 pemaeTcs ICHXH-
yeckaMA U PHIUONATONOTHYECKAMH [OKA3ATENIAMH, <CTeNeHBIO ~HX
OTKJIOREHHS OT HOPMHL. OOBHHAEMOro He CYAST, a HCCIEXYIOT TDH
NMOMOIIW AHTPOROMETPHH, HDAKTHIOCKOTHH, cohmrmorpadui, IHIHO3A,
neuxuatpud B np. IHoxofHoro poja mecTeAOBAHHAM NOJBEPraioTCA
He TOJBKO TONCYIMMBbIE, HO W CBHIETENH.

B 3aBHCHMOCTH OT MEeTOJOB <PACCJ]elOBaHUA» — COOHPAHHA <IO-
KAasaTeNbCTB» — JOJKHA CTOATh M CHCTEMA OUEGHKW J0KA3aTENBLCTB.
feno, 9TO 8Xech HET MeCTa HM IPHHIMIY <«BHEyTPeHHeTo yOexIe-
HES», KOTOPHIH BJI0O BRICMEHBAIOT NOSHTHBHCTHL, HH MeTodaM Cyza
MPHCAKHEIX, KaK ¥ CaMOMY CYAY IPHCSXHBIX, TPOTHB KoToporo Pep-
P DEIINTeNBHO BOBpaxkKaer. CyZbAMH MOIYT ¥ ZOJXKHBI ObIThH TOJBKO
yUeH:Ele AHTDPOIOJIOrH, CYXaMy — CIeNHasbHble OHOICHXOJOrUYecKo-
ro THIA KJHHMKH, CyLeOHHIM IIPOTEcCOM — MPOIece MelHKo-nCHXua-
TPHHUECKOTO MMM MeJBKO-NCHXOMOrATeCKOr0 McLaenosama u 00w
HREMOTO ¥ CBHIeTeNeh, . _

[apHoe B MINOXKEHHOH BBIE <«NPOULCCYaNbHOH»  «TEOPHH» —
5TO OTKa3 OT MpOIECCYasJbHC-IODRAMIECKHE HOPM, 3aMeHa CYIeHCKo-
ro CyXIeHHs HZ OCHOBe BHYTpPeHHero YOexAeHws MelHIHHCKEM
aHAMHM30M, CBOEre pola CynZeOHHM 2HAMHE30M, WCTODHeH OosesHd.

PeIUnTeNbHO BEICTYIAS IPOTHB IPHHITHNA BEYTPEHHEro CyRefcxo-
ro yGemneHus, TOCIOACTBO KOTOPOTO B HCTODHH PasBUTUs CyXel-
ELIX 0Ka3aTenbeTB Deppu OTHOCHT K T4X HA3HIBAEMOMY «CAHTHMEH-
TalbHOMY» (Qasmcy 5To# wueTopin, Peppw NPOTHBONOCTABIALT eMy
HOBBIL mpuuumn u HOBeIf ¢asmc. DTor (asuc OH HaspBaeT Hay u-
HE M, TaK KAk 3/eCh TOCHOJCTBYIOT SKOOB HAYUYHEIE NPHHIHIE . W
HAYUHBIN METOJ, TOCIOCTBYIOT «HAYYHEIE» «I0KA34ATENBCTBA» (HBH-
YeCKOro, ICHXHYECKOr0, KAWHrpa(ueecKoro, TOKCHKQIOIHIRCKOTO H
BCAKOI'O HHOTO pema. . : 3 ‘

Tlo3HTHBHCTH BeCh CyneGHH Ipollece CROAAT ¥ skcnepruse. Pep.

1 ®eppH, _dexoamiaﬂ ‘(.‘;Oﬁl,ﬁmﬂg B, v I, erp.. 273
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pH IpHAAET SKCIMEPTHSe CTOJbL Dellaioliee 3HayeHHe, 4TO B TOCIMOZ-
CTBE S3KCIepPTH3hl KaK MeTOJa [0KA34TeNbCTB BHIHT BCIO CYTh CH-
CTEMBl JOKa34aTeJBCTB CBOErs: NpeclOBYTOTO «HAYyUHOTO  (asucar.
O TOM, HACKOJBKO «HAYUYHA®» 5Ta CHCTEMd, MCXHO CYLHUTb O TE3HCY
®eppnt 0 churmorpaduueckoil 9KCTIEpTH3E, KOTOpasi, OOHAPYXKMBag,
yTeM VCTAaHOBJEHWS H3IMEHEeHHH B Kpo'BooﬁpameHmng 0OBHHSEMOTO,
«BHYTpEHHEE BOJIHEHME, HECMOTPA Ha BHEUIHee CIOKOUCTBHE», MOKET
AXO6Bl CHNYIKUTH <«UPE3BbIYaHHO BAXKHBIM OPYILHEM JJA CYIXEOHBIX
usblcKauuis 1. B goxasatesscTBo Peppu CCHIAETCS Ha ONLITHL Bya-
sera (Voisin) ¥ Ap., YCTAHOBHBIIMX IDK TIOMOIUM COUIMOrpadHE CH-
MYJISIMI0 SITUJeNTHYeCKHX npunajkos. Ho 370 He NaeT HHKAKHMX oOc-
HOBaHME JJsi 0606uIelnH, K KOTOPHIM OWIMGOYHO npuxomur Peppm,
nepeonenuBas 3Hauenme nofoGroro poga mpueMos. OumM6OYHBl Tak-
ke Barasnel Peppu Ha 3HAUEHME NPHMEHEHHH B PaCCIeNOBAHHH TIpe-
cTymiaennii rangoTHaMa. OcobeHHO 3TO HAZO CKa3aTh O TEOPHH MCiH-
xosiorygeckux cumntoMor Peppu, ¢ ero KiaccHdHKamHe# npecTym-
HWUKOB, HanpAMep VOWIL, HAa TPHPOKIEHHBIX, CyMACIUeAIUNX, yOmity
0 CTPACTH # T. . g

BoigaBas CBOIC CHCTEMY TAaK HASHIBACMBIX <«IOKA3ATEJILCTBY 32
elMHCTBEHHO HayuHyo, Peppu TpeGyeT OT CYIAbH 3HAHWS 'HE TIpPa¥K-
JIAHCKOTO TIPABA, MCTODHH NpaBa M T. A., a OGHOJOTHH, MCHXOJOTHH
U APYTHX <COUHANLHBIX W ECTSCTBCHHBIX HAyK» M 'TOH «HOBOH» OT-
pacaw 3HaHus, Koropyio PDeppi HasBan «yroJoBHON COUHOJOTrHEls.
B 3amene OZHEX HaYK ADYTHMH, C OXHOH CTOPDOHEI, B 3aMeHE Cynel-
IOPUCTOB CYAbAMHA — BpadyaMH, ICUXOJOTaMKI N CTATHCTHKAMH — M ca-
MOTO CYIa «YIOJOBHOH KJIHHHUKOH» — ¢ Apyroi, deppH M ero LIKoja
BHIAT BCE COAepXKaHwe InponoBenyemoid uMmu pedopmel. Ilosuru-
BHCThl 3aKDHIBAIOT IJ1a3a HA TJIaBHOE — HA KaNWTAJHCTHYSCKHE 'CTPOH,
IIPH CYIIECTBOBAHUY KOTOPOTO HEBO3MOMXKHA HHKAKas HEeHCTBHTEJIbHAA
pedopMa TIPABOCYAMA B CYNONPOUBBONCTBA B LEJAX TOBBLILIEHHS HX
HAaYUHOTO XapakTepa M o0mieuenoBeyeckoro 3Havenus. CyneGHoe
npeoOpasoBanme, Kak ¥ mpeoOpasoBaiie CHCTEMHl CYAeOHBIX [dOKa-
'34TeJIbCTB, Ha TONJIMHHO HAYUHBIX OCHOBAX BO3MOXKHO JHMIIL B VCJIO-
BHSX COUKAJMCTHYECKOTO OOIIeCTBA. JIMIIL B 3THX YCJAOBHAX MOXKET
6LITH JMKBHIRDPOBAHA COBPEMEHHAS KaUATANMCTHYESCKAS TeHH TeHIap-
Hasl CHCTEeMa, pacIJieBaroIlas, Kajeuwamiass W UCTPeOIsomias ThICSUd
TPYASAUWIRXCA JIofJell B YroLy HETepecaM 3KcnnoaraTopos. Ho aroi
CTOPOHEI Jena «Teopusi» Peppw M HE KacaeTcd.

YToJIOBHO-TIpONECCYaNbHAT TeopHs NO3HTHBH3MA He HaeT, TaKuMm
00pasoM, HHKAKHX HAYYHHRIX OCHOBAHHMH JII KPUTHKH TEODUH BHYT-
peHHero cyaefickoro yfexaeHus ¥ TeX NPHHUUNOB, Ha KOTOPHIE OIIH-
paeTcd 3Ta TEOpHs.

Uro npexncrasasior coGofi 3tu mpHHUMNB? Kax Mel rosopuim o6
srom Boite (cTp. 80—105), B 6ypxyaswoM Ipase STH TIPHHIIUIIE
O3HAYaIOT BO3MOXKHOCTL JAJS CYABH pellaTh JAesa TakK, Kak 3TOTro
TpeGyIoT €ro KJacCOBOE NPABOCOSHAHME, €r0 KJACCOBbLle B3TJSIBL,
MHPOBO33pEHHe, €r0 KJIacCOBas HIEOJIOTHS. '

* Deppu, YronopEag CONHOJOIES, OI_'I,B} 4, I, crp. 979, !
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B GypxyasHoM npaBe BHYTpeHHee icyllelickoe y6exmenne xapaxte-
pU3YeTCsT KJAACCOBO-IKCINOATATOPCKHM COZepiKaHHeM. BHyTpenmee
yoexaeHne OypKyasHeIX cyle#i ckmaibiBaercs, (opMHPyeTcs Ha
OCHOBE TOCIOMNCTBYIOIIMX B OypxKyasHOM oOllecTse DOHATHEH, Hiell.
O6urecTBeHHbIe HAEH, TEOPHH, IOJHTHYSCKHE B3TJASLILI HrPalOT B 06-
IecTBe I'POMANHYI0O Posb. McTopmuecKHH MaTepHamwsM [oJdepKHBa-
eT HX CepPbE3HYIO pOJIb H 3HAaYeHHe B JKM3HHM M HCTOpHH ofmiecTsa l.

B cyneGuoii ouesxe TexX W@ HHLIX GAKTOB W ABJeHMEI JKUSHH
GypXKYa3HBIH CYAbs HE MOXET He WHCXOAUTh M3 CBOMX MOHSTHI,
B3TJIANOB, <«HIEH», ¥3 CBOErO KJACCOBOTO MHPONOHHMAHHSA, yepes
IIpU3My KOTOPOr'0 OH pacCMaTpHBaeT BCEe INIPOXOAAIN¥e Iepesd €ro
rnazaMu COOEITHE, CaMble HCHATHUSA «COPABENJAUBOT O
B «HECHNPABEIIAHUBOTO» Y OYPXKYA3HOro CYIAbH HHE e,
yeM V JIOXeH, TPEHAANEeXKAIMHUX X IPYCUM KJaccaM.

BeICTynasi IPOTHB MEHbIIEBHKOB B 3CEPOB, NOTHABIUKX KPHK O Ha-
DVIIEHHH OOJIBIIeBUKAMH NIPHHIMNA DPaBEHCTBA, O TOM, YTO COBET-
ckag Komcraryuuss axoOnl <«HecmnpapelsmBa», JleHuH aucaa: <5
3HAI0, OTKYMla BH OeperTe BallW MOHATHA O CIpaBeaJuBocTd. OHm y
BAC H3 BYEpALIHEH KANUTAJIMCTHISCKOM 3roxu. ToBapoBjazevell, €ro
paBeHCTBO, ero cBofoXa,— BOT BallM IOHATHS O 'CIpaBelJUBOCTH.
Iro MeJKO-6ypiKyasHEIE OCTaTKYE MeJKO-OYpXKYasHBIX MpelpacCyl -
KOB, — BOT YTO TaKoe Ballla CIPABEAJUBOCTD, Ballle PaBEHCTBO, BaIla
TPpyAOBasg NeMOKpaTHs. A [AJ8 Hac CUPABIIMBOCTL MOJYHHEHa WH-
TepecaM CBEepXKEHHS KanuTamua» 2. .

KnaccoBhl xapakTep OYp:KyasHO® TeODHW BHYTPeHHETO yOexie-
HBA, KaX Mbl IIOKa3adH BBIIIE, He NONLJNEKHT HHKAKOMY COMHREHMIO.
Paszo6layenie 3TOr0 XapakTepa COCTaBJSeT ONHY M3 BaKHeHIIHX
3alad COBETCKOH mpoueccyanbHoii Hayku. OnHaKo 3Ta 3ajadya He HC-
Kao4aeT oOASaHHOCTH: 1) He HapymIaTh HMCTOPDWISCKHMX MEPCICKTHB
B daHaJH3e 3TOH TEeOpHH, 2) He CMellMBAaTh B OJHY Ky4y MOJOXKHTENb-
Hble M OTPHUATEJBHEI® CTOPOHLl 3TOH TeopuH, 3) yMEThb OTHE/HTb B
Hell TO, YTO BEPHO M YTO MOXKET ObITh MCHONB30BAHO B COBETCKOM
JOKA32TEeIbCTBEHHOM IIpaBe, OT TOTO, YUTO JIOXKHO, ONIMOOYHO, KJac-
COBO-BpaxkAeOHO COIMaTHCTHIECKOMY NPABOCYIHIO U 4TO B CHJY 3TO-
ro JAOMKHO OHTb PpEIIHTETbHO OTBEPTHYTO. IIOMBITKA W3IHATH
«BHyTpeHHee y6exJeHHE» H3 COBETCKOro mpomecca H 3aMeHWTb CH-
CTEMY AOKa3aTeJbCTB, ONHPAOIIYIOCH HA STOT IPHHIUI, <HAYUHOH
CHCTEMOH J0KA3aTeNbCTB THNA IMOSHTHWBHOH IIKOJEBI, MPENCTABJISIOT
coboit HEromHOe CPelNCcTBO pPeOopraHM3allHd COBETCKOTO MIOKA3aTelb-
CTBEHHOI O IpaBa. DTH IOMBITKH CBHA3aHH, HECOMHEHHO, ¢ HOIOMMMA-
HHEM 3aZa4 CONWAHCTHYSCKOro ITPONeCCyaJbHOrO mpasa H COIMANH-
CTHYSCKOH YrOJOBHOH NMOJMTHKH. - ,

Ity 3ajauu TPeOYIOT IVIyOOKOro ¥ AeHCTBHTENHHO HAYYHOI'O IIO-
AHMAaHHA BO3HUKHOBEHHUS NpPeCTyIUVIeHAH H Mep OopbOH ¢ HHMHY,
YMEHbSl HAYUHO [OHSITH W HAY4YHO OLEHHTH Kaxkmaoe OTHENbHOE Ipe-
CTYIJIEHHE, CllellaTh M3 3TOH OEHKW BCe BHIBOABI, HEOGXOXUMEIE C

1 CM. ta. IV «Kpatkoro xypca meropur BKII(6)», ctp. 106—111 1 ¢
#Jlenmu, . XXIV, crp. 302, D
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TOUKY 3PEHHSA 33IaY M HHTepeCOB CONHATMCTHYCCKOTO CTPOHUTEN:-
cTBa, GOPROBI 32 HATEPECH! CONHAMMCTHYECKOro oburectsa. Cpenm srux
TpeGoBaHmil Ba)KHelillee MecTO 3aHHMAaeT TPeGOBaHHWe NPABHUIBHOH
OLEeHKH JUUHEOCTH OOGBHHSEMOrQ, CTEIeHX €ro BUHOBHOCTH X JIMUHON
OTBETCTBEHEHOCTH 3a COBeplleHHOe. «TeOopHH» AHTPONOJOTHYCCKOH 1
MOSHTHRHOHM WIKOJA W NONOOHLIE HM TeOpUMH IDYTHX OYpXKYyasHbX
KON He COOTBEICTBYIOT ¥ He MOIYT COOTBETCTBOBATb 3THM Tpe-
60BaHMAM, He pA3PEINAIOT HW OJHOH H3 Npol/jeM MpOUECCyaJsbHOro
M MaTepHAJBHOrO YroJIOBHOIO NpaBa, He NaIOT OTBETa Ha BaXKHeHIIHe
BOTIPOCH 3TOTO TPaBa H II0STOMY HKOJIKHBEI ObLITh pPeLIHTENHHO OT-
BePrHYThI. PelnTe bHO AOJKHA OLITH OTBEPTHYTA TaKKe IIONLITKA
NOCTPOUTH COBETCKYIO CHCTEMY I OKa3aTelNbCTB 03 «BHYTDEHHEro
ybex nenmsi». DTa MONBITKA B YPOLECCYaJbHOM IpaBe COBEPUICHHO
aHaJIOTHYHA TMONBITKE IOCTPOUTH VYTOJIOBHBIH XOJeKC «Oe3 BHHH
M HaKa3aHUI».

Orpunaxue MNPUHIHNA BHYTPEHHETO CYNEHCKOro yOexIeHHA — BO-
BCE He HOBelilllee OTKPBITHE IIO3MTHBUCTOB MW UX ITOKJOHHHKOB B Ha-
e ppems. [ToxXo4 NPOTHB «BHYTPeBHEro yOeXKICHHS» HAUaJ elie B
1869. 1. mpotheccop TefinemsGeprckoro ymumepcureTa Muttepmaiiep.
B croelt pabote <Epponefickme ¥ aMepuKagCKHe CYABI NPHCTKHBIXS
npod. MurrepMaliep nHcan o STOMY TIOBOAY, 4TO CCBHLIKA HA BHY-
TpeHHee YOeXIeHHe JMIIAeT CYA <«BCAKOH TPOUHOH OCHOBEI®, YTO
«BHyTpeHHee yOeXIeHHe» ~— 3T0 <«TeMHOEe BHIPAXEHHE», pacroJjara-
olllee CYAed OTHOCHTBCA K A0KA3aTeNLCTBAM «CJerka H NOBePXHOCT-
HO, IO BIEYATJNEHHSM CMyTHONO uyBcTBay». Camaa <T. 342, dbopMynm-
pyiomas Bo PpaHNy3CKOM ¥YTOJOBHOM IIPOLECCYAJBHOM KOIEKCE H3-
BeCTHBIE TPEOOBaHUA, OOpallleHEbIE K IPHCSXKHEBIM, IpHCTocolJieHa Kak
HeJb3sl JYULIEe K TOMY, 4To0B! JefcTBOBATEH «BIOTBMaX H OLLYIBIOY I,

MoxHO yTBEPKRIATH, YTO OTPULIATENBHOE OTHUIIeHME K IPHHIHIY
'BHYTPEHHETO yOexineHuss AUKTYETCS PEaKIUOHHBIMK B3rJsSIaMH, OT-
PUUATENILHEIM OTHOIEHHEM K CYAY NPUCSIKHBIX M K IeMOKPAaTHIAIIH
cyza BooOumie, ONaceHHeM, YTO CYLbs, NPeNOCTABJEHHEIH COOCTBEH-
HOIl COBECTH, IEPecTaHeT CJENO CJAYKHTbH HATEpecaM 3KCIIoaTaTop-
ckmx KJjgaccos. He caywafino, uT0o OAWH H3 CTOPOHHWKOB TEODHH
BHYTDEHHeTO yOexXAeHHs, 3alluliasg STOT NPUHIMI, HE CMOT CKpPHTh
of6ypeBapilell ero TeM He MeHee TpPeBOTH, KOrxa TIHcaJd, 4TO
«...cBo60fia yGeXIeHust HHOTAA TPO3HT IepedTH B cBOBOAY yBJe-
4eHHA KaKUMH-HUOYIb HOBHIMH TEODUAMM...» 2. |

CoBeplIeHHO HENPaBHJIBHO IO3TOMY BHIETh B OTKa3e OT NPUHIH-
Na BHYTPEHHero y6eXXIeHUs] KaKOH-TO IIAr BIepel, XKaK0e-TO HOBOE
HAYYyHOE OTKPBITHE, NPEANOIAHTAST «CYOHEKTUBUIMYS> CYILM <«0OBEK-
THBHSM» NOKA3ATEIBCTB. “

IIpoTrBONOCTaBNEHHE CYOBEKTHBHSMA CylHedl OGBHEKTHBHIMY JOKa-
3aTeJIbCTB HENPABWVILHO TaKXKe H o TOH IPHUHHE, YTO 06heKTHBHLIE
CBOHCTBA NOKAa3aTe/IkCTB He MOTYT OBITh IO3HAHLI HHAYE, KaK IIPH

»

! Marrepumafiep, Epponelickue B aMepHKamcKue fcymbf NpRCKERX,” M.,
1869, Bmm I, crp. 108109, : pn'c ‘
* Demuernxo, CyLeGuwh mpemenent, Bapmasa, 1903, crp, 181,
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noMOWM CyGBEKTHBHOTO BOCNPHATHS CyHAbW. JIoKa3aTensbeTsa, T. .
npeIMeTsl M HeHCTBUA JHOAeH, XapakTepH3yInMe HCCIeIyeMEe B
gponecce CJENCTBHS SIBJIEHUS, CYIIECTBYIOT HEe3aBHCHMO OT CO3Ha-
HMA WA BOCIHDHATHS CJefoBaTesiss B CyAbH. OHH O00BeKTHBHLL, KaK
06 beKTHBEH MHD SBJeHHH M Bellell, B KOTOPOM JKHUBET 4eJOBEK.

3agaga CHEXCTBHSA 3aK/IIOYaeTCsd B NPABHILHOM I[IOHAMAHHE H
omerKe (PAxTOB, ABJSIOMIHNXCA MOKA3aTENBCTRAMH, HO 3TO COCTaBJSET
yxe CyOBeKTHBHYIO .CTOPOHY Hend. Teopus Tak HasbIBaeMoli 00HeKTH-
BHSAUWH X OKa3aTeJbCTB JOMYCKAaeT CMeIleHHe 5THX XBYX BOIpO-
cOB — Bonpoca 06 OGBHEKTHRHOCTH N0Ka3aTeNbeTB H Bompoca o6
OlleHKe ¥, YTO HEe MeHee BaXHO, O METOLe OLEHKH JOKA3aTeJbCTB.

3anaya HAYKM 3aKJIOYaeTcs B TOM, 4ToObl OGJEIuYMTh CyiAbe H
caegosaTeo Haubonee 6esomubounoe, a CJASHOBATEJBHO, ¥ 06BeX-
THBHOE NO3HaMMe TeX (AKTOR, FBJACHHH, Bellel, ¢ KOTOPHIMH HM
NPUKOMUTCH WMETb IesIo KaK C JoKasaTeabcTBamu. Hayudo-rexnuue-
cKad, MENHMUHHCKAS M BCAKAs MHAad SKCOEPTH3a IPH3BaHA PEIIHTH
sty 3azauy. OT crenesM pasBATHS HAyK¥ H TeXHHKH H CTeNeHH
OBJIANEHHS UMH CyIbeR » cyenoBarteneM OYIeT 3aBHCETh VCIEX STOrO
mena. HecomueHHO, mayuHas JKCHeprusa, Kak H pal ADYrax Hayd-
HbIX NPHEMOB IO3HAHHA SHBJEHMH M BeUIEH, HE MOXKET He OKasaTh
rpoMaJHOrO M CaMOTO IMOJOMHTENbHOIO BIMSHMS Ha yCIeXH npoiec-
CYaNbHOTO KOKa32TeNLCTBEHHOIO NpaBa. ¥ CHEXH ECTECTBO3HAHHS H
TeXHUYECKON HayKH ((DHBHKM, MEXaHWKM, GHOJOrHH, XHMHM H 1p.), Ge-
3yCJOBHO, MOTYT 0KasaTh M OKa3blBalOT 3HAYMTENHHYI0 KIOMOIIb
CyJAbe B aHaJM3e pPasIHUYHOr0 pOZa OOCTOATENLCTB, NOLJEKAIIUX
cyfefHOMy paccMoTpeRuIo. Ho mpu BceMm TOM mepel cylnbeff octaer-
cA 3ajJaua ON€HHTHh BCe 3TH OOCTOATENbCTBA, HOCTHTHYTHIE H
TIOHATHIE IIPH NOMOWIM HAYKU ¥ HAYUHBIX TPHEMOB.

Hayka MOXKeT yCTaHOBUTH BMEHSEMOCTE HIM HeBMeHAeMOCTh OG-
BHHIEMOro; HAyKa MOXeT JaTh yKa3aHud, KaK HAaJo IOHAMATh, Ka-
Koe 3HaueHwe, Kakolff xapakTep WMeeT TOT HNH ApPyrod (ParkT, MOKET
[10MOYb BOCCTAHOBHUTH TOT HJIH WHOH MLOKYMEHT, TY WU HHYI) CBS3b
Mexay ¢axkramm u T. . Ho npy Bcem TOM ocTaeTcd ellie IrpoMaiBBIH
TpPOCTOP [/l OLEHKHM YCTAHOBJACHHBIX (DAKTOB, AJf NPHHATHA HA HX
OCHOBE p eIl ¢ HU A, KOTOPOoe NOJXKHO OBITh PE3yNbTATOM DA3YMHO-
ro 1 CBOGOMHOrO, T. €. HE CBA3AHHOTO KaKUMU-IHO0 IpeAB3sdTOCTS-
MH, aHaam3a 5Tux (pakrTos. |

BoT sTOT 2HanNWs W NPHHATOE HA eTO OCHOBE pelleHWe H COCTaBJisl-
10T 06JaCTh TAK HA3BIBAEMOTO BHYTDEHHErO YOeXIeHHS.

Mzl XuseM He TOJILKO B mpupoje, Ho H B 0o0MiecTBe, «..KOTOpOe,
noAOGHO TMpHPOJeE, EMEeT CBOIO WMCTODHIO PasBUTHA W CBOIO BAYKy» L.

[lpmpona, BHEIIRWH Mup, OTpazKaercs B YENOBEKE B BHIE TYBCTE,
Mulcaefi, DoOVRAeH¥HA, BONEBLIX IBHKEHUH, B BHAE TaK Ha3bIBAEMbIX
AfealbEBIX CTPEMICHHH, ABMOWMXCH, TaKHM 00pasoM, <«HJealbHbI-
" MH CHIAMH» 2 ' |
Cynpsi, KaK KaXIbll dYenoBeX, BOCHPHUHEMAOIIHA OKpyxKaroliee,

. 36}? easc, Jhomsar Oefiepbax, Mapkc B Jmredsc, Cow, 7. XIV,
*Tax &e, omp. 633
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BHEIIHUH MWD, CYJAHT O HEM B 3aBHCHMOCTH OT (CBOHX IIEPeKUBAHME,
KOTOpHe ZAeflCTBYIOT Ha eI0 BOJIO, ONPSIENSIOT HPHHMMAEMble HM pe.
[IeHWs, OMPeNeNSIOT CONepXKaHMe erce yOeXIeHHs («BHYTPEHHEro
VOeRITEHU» ).

DTO NOJOXKEeHHe HMeeT UYPEe3BLIUAUHO BAXKHOE 3HAYCHWE H I8
MPaBAJBHOT'O MOHUMAHMA 3a71ad HAYKH O CYHeGHBIX JOKasaTelIbCTBAX.

U3 «Brewardenuiiy, «OLIVIIEHHH», <«YYBCTB», BO3OYXKIAEMEIX B
CyAbe PA3JHUHOTO pOAa ABJSHHAMH (IOKA3aTeNbCTBAMH), CKJALH-
BaeTcA el'0 B3IJIAJ HA TO WA HHOE SIBJedHe, HCCHeAyeMoe B cyned-
HOM TIPOIleCCe, HA CBA3b ITOTO ABJEHMSA ¢ IPYIUHMH sBJeHuaMu. Hs
STHX <BINEYATJICHHI» WIM <«OILYILeHHit» CcyAps cosfaer cefe mnper-
CTABNEHUA, OTKJIAALIBAIONINECS B €ro CO3HAHHU B KauecTBE OIpele-
NEHHOTO B3rJsfa Ha <«BEIIW», B KAUCCTRE ero «yOexJeHHs», Ha3h-
BaeMOr'o OOBITHO «BHYTPEHHUM yOeskaenHeMm».

[IpaBuabHOCTE WIH OLKOOYHOCTE 3TOTO YOEXKJelHus 3aBHCHT OT
[PaBWILHOCTH HJM OIIMGOYHOCTH HANIEro BOCHDHATHA CBOHCTE TOM
HJIM ®HOM BEIH, TOrQ HJM HHOro sBJenust. BoJsplue Toro. B xaxmowm
YyesioBeKe €r0 NPESLCTABJICHUS M MOHATHS O YACTHRIX SIBJICHHAX OOLIY-
HO CKNaALBAITCA B OOLIVIO CYMMY B3IVISA0B, NPelCTABIAIONIMX CO-
Goli 0Go0LIeHNE JHYHOTO ONBITA, ONHPAIOLIMXCH HA HPaBCTBEHHBIE U
WIeHHEIe TIPMHIMNL CBoero oOILIecTBa, CBOEro XJjacca.

[Tponecc GopMUpPOBAHHS «BHYTPEHHEIr0o YOeIXIeHHA» YpeaBLIUAliHO
cloxen. B OCHOBe BCAKOIC HHAWBHAYAJBHOTO CyleHcKoOro ybexne-
HUA JieXaT HAEOJOTIWS U NCHWXOCJOrHs BCEro KJjacc a,
K KOTOPOMY CYIbS NPHHALICIKAT X B WHTEPECAX KOTOPOTO OH Jeli-
CTBYeET. 3Jech BaXKHEHIIYIO poJib ULCPAET OCHOBHOH NPUHIMIN OPraHu-
3alMH OOUIECTBEHHBIX OTHOWIeHUI W Bcero obutecTBa. B xanuwranu-
CTHYECKOM OOIIeCTBe TAKHM IPHHLHIOM SBJSETCA dYacTHag co6CT-
BEHHOCTD, BOCIHUTHIBAOIIAS [PabUTENbCKHE, XHIIHHYECKHE HABBIKH,
NPUBBIYKH, XHUIIHAYECKYIO IICHXOJJOTHIO 1. |

Kaxpoe ofmecTeo W KaxXKABH Kaacc O8IIecTBa HMEHT CBOIO OCO-
Oy MOpanb, CBOW OCOOkle B3IMSALI HA TO, YTO CIPaBEeINTHBO W UTO
HeCTIpaBeAIMBO, CBOM OCcOOBIe npelcTaBieHus 0 nobpe u 3je. Kax-
Ias CUCTeMa HPaBCTBEHHOCTYW MMeeT CBOH OCOOGEHHOCTH, B 3aBHCHMO-
CTH OT OCOGEHHOCTEH COOTBETCTBYIOIIErQ 3KOHOMHUECKOTO ITOJIOXKe-
HrA OGIIeCTBEHHOrO KJacca.

Bor nouemy sariaserca CeCCUOpPHBIM YTBEPXKAEHHE MAPKCHCTCKOTO
MarepuaaaMa, 9To «...J10AH, CO3HaTeNhHO WM 0eccO3HATeNBHO, Yep-
- [IAI0T CBOYM 3THUYECKWE B3IJAALL B TOCJHENHEM CUeTe, H3 IIpaKTHUe-
CKHX VCJOBHH ICBOEr0 KJACCOBOTO TIOJIOZKEHUS, M3 SKOHOMHYECKHX
OTHOILNEHWH TPOHIBOMCTRA ¥ OOMeHa» 2,

Ho, cnoxupmucy NMOA BIARSHAEM OTHX OTHOIICHUH, 3TH BITJISIIB,
HPABCTBEHHbBIE TOHATHA W IPUHNHOEL B ‘CBOIO OUYepelb BIMSIOT Ha

! <1 WOHATHO, YTO BOCHHTAHHBIE B STOM OGIIeCTBE MOMY, MOKHO 'CKA3aTh, C
MOJTOKOM M2TepH BOCTIDHHHMAIOT TICHXOJOTHIO, TIPUBHIUKY, NMOHATHE — Jubo pado-
Brazesner, Jmbo pab, Jubo MenrxuE COOCTBEHHHK, MeJNKME CIYXKaLMH —MeTKuH
YMHOBEHK, HHTEJIUNEAT, CJIOBOM — YeJIOBEK, KOTODHIEX 3a60THTCH TOJBKO O TOM,
rofel BMETh CBOE, 4 [0 APYroro eMy gena Her» (Jemwmw, T. XXX, crp. 412).

® Mapxc ® 2ureasc, Cox, 1. XIV, ¢Tp. 93, -
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AeATeNbHOCTh YesiOBeKa, a OOIIeCTBCHHEIE HIEH H TEOPHH, BO3HHUK-
gyB Ha Oase HA3PEBIUMX 3aMad DA3BUTHS MATEPHAJLHON XH3HHW OG-
{11eCTBa, CAMH BO3IEHCTBYIOT TIOTOM Ha O0IIecTBewHOe ObiTHe l.

MoxHO W HeJlOOLEHHEATH POJIb MASH B pasBuUTHH oOIIECTBA, POJIL
HAEOJOTHHE B DAa3BMTHH YeJIOBEYECKOH NEATENbHOCTH? $fcHO, Heb3d.

OOiecTBeHHBIE HIAEHW OKA3BIBAIOT PENIATENbHOE BJIHSHWE Ha Jesd-
TeJbEOCTh JHoNeH. TakoMy BIHAHHIO OMUHAKOBO €O BCEMH JEONBMHU
MOXBEPTalOTCS H CYRBM, OTPAXKAIOIlHe 5TO BJUSAHH® B CBOHX CyHel-
HeIX peltenusix. He caywaitmo, mampumep, TO 06CTOSTENBCTBO, UTO
CYAB! NPHCANKHBIX OCYXKIAIOT HIH ONPaBABIBAIOT OOBHHAEMBIX B 3a-
BHCAMOCTH HE TOJBKO, 4 YaCTO faxke H HE CTOJBKO OT (akTHYECKHX
oGCTOATRNBCTE JeJid, CKOMBKO OT NOBJCIOUIHX Haj HUMH B3[JISLOB,
EPAaBCTBEHHBIX TPUHIMIIOB, MOPOH Naxe IIPeJpacCyAKOB TOr0 XKpyra
moned, K KOTOpOMY OHH npuHannexar. Cymbl IpHUCSIKHBIX HoJee
CTPOTO M CYPOBO OTHOCATCS K TaKHM (IPECTYNICHHSIM, KaK Kpaxka,
rpabex, IMOCAraTeNLbCTBO HA CEMEHMHEIH oyar, Tak Kak 3TH UpecTy-
JMEeHHS MM KaxyTcss foJgee OMacHBIMH W Ge3HPaBCTBEHHBIMH, YeM Ka-
kue-au60 uubie®. He caysalino m 10, yro Gosplle BCEro OmpaBna-
TEJbHLIX NMPHIOBOPOR B CYIAaX NUPHCSKHEBIX IPUXOLHATCS ‘HA KOJIO Ta-
KHX NpecTyIIeHHH, Kak G6aHKPOTCTBO, abopT, NpPeCTYIIeHHT NPOTHB
OJIOBOH HDABCTBEHHOCTH.

Ponb rOCIONCTBYIOMHUX B JAHHOM OOIIECTBE HPABCTBEHHBIX TIPHH-
UI0B, OOUIECTBEHHBIX UAESH B NaHHOM CJyuyde OYeBHAHA. SDTO 06-
CTOATEJBLCTBO OTMEUAOT H HEKOTOphle OypxKyassbple VYUeHEE, OT
B3rJIAZA KOTOPHIX ‘He YCKOJb3deT 3aBHCHMOCTb CYAeOHBIX OPramgoB H
HX JIeATENBHOCTH OT FOCTOILCTBYIOMIMX B MaHHOM OOIECTBE KJAACCO-
BBIX WHTEDECOB, MAeH, NpeLCTaBJeEMH, TTOHSTHIH 3.

KacCcOBBI XapaKTep HOCHT He TOJBKO MIPaBO BCAKOTO OOIIECTBA,
HO ¥ IIPABOCO3HAHHe, He TOJBKO COBOKYIHOCTL TPAaBHVI, TIPH MOMOIIH
KOTOPBIX I'OCYIapCTBeHHAs BJACTh PeryJmpyer OGIecTBEeHHbBle OTHO-
UIeHHs, HO M Te NPaBOBEIe IIPUHIMILI, HA KOTODLIE OMHDAIOTCS 3TH
npaBuia W KOTODHIMU 3TH UPABUIa OUPEHEJISAIOTCS.

1 Cv. Cranzgm, O gralexkTHHeCKOM © HACTOPAYECKOM Marepuanusme, «Bo-
GpOCH JieHWHH3Ma», wam, 1l-e, cTp. B47.. -

? [lo ZanpeiM MuTTepMatiepa, Mo 5TEM MpecTyNNeHHEAM oOOpaRiaTelbHbie DB~
COBOPBI BEIHOCATCHA WPUCANHEIME BOChMA PEARKO: OHH COCTABJAFIOT CENbMYIO HJAB
BOCEMYIO YacTh BCcex TpuroBopoR (cM. Mutrepmaiiep, Erponelickue m ame-
PRKAHCKAE CYAB TpHCSkuHK, 1869, sbur I, crp. 325). )

* B 5ToM OTHOLIGHHH OCODEHHO XapakTepeH ONATH-TaKH CYI IPHCSKHAEX.
Kopn, moaMeuass KMEHHO STY XapaKTeDEYIO OCOOSHHOCTh CYHa TPHCTDKHBIX, [O-
BODHJ O HeM KaK O <«CyIe XU3HEHHOM», CAYXAMeM <«IpOBOIHHAKOM HADOIHOTO
IPABOCOSHAHUA® (HADOHOrO, pagyMeercs, B KaBHUKAX), a4 © IIPHCHKBHX — KAK
O BEPASHTEJNAX <«OOGINECTBHHON COBECTH, BEJEHHS KOTOPOH KOPEHATCH B TIyGHHE
HPARCTBEHHODNO MUpocoseplannsg mapoa» (Kowmwu, 3a mocxemmme poxs, CIIB,
1896, cTp. 558).

Komm riy6oKo 3a0ayskAancs HACUET TOTO, YTO DYCCKUt JNopeROHONHORHLIM
CYJ MPUCTXHBIX BHIPAXKAJT «HDABCTBEHHO® MUPOCO3EpilaHme HapoMa». 3To O
CYX HMYWIMX CJIOSB TONIAIHEro OOmMeCTBd, MEPOCOSepHaHAe KOTODHX GHJIO mipo-
IATAHO WACTHOCOOCTBEHHHYECKHMHM B3DISKaMR ® CTpeMmienmsamy. Hvenmo 910
MEPOCO3epHaHHe W OTpaxas cyl Irpmcsxubix. Ho mpm scem Tom Komn 6wl @mpas,
BCKPHIBAA CBfSh MeXJIY NDPaBOCO3HAHHEM CyXa B Cymelf [mawmoro oOmecTsa u
fIPABOCOZHARAEM CAMOro O6ULeCTBR, T, €, TOUNQACTRYIOMAX @ OOMIECTBE KJIACCOB.
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Tako¥ Xe KJACCOBBIA Xapaxrep HOCHT W BHYTpeHHee CyIelcKoe
y6exaeHne, CKJAaABBAIOOIEECs Y CYABH IO KaXXIOMY OTAENbHOMY
CyAeSHOMY HeJly He B OTDhIBE OT €r0 TOJOKEHHS B OONIECTBE, ero
KJIacCOBHIX CBf3eH M HHTepecOB, He Ge30THOCHTENBHO K ‘€TI0 KJacco-
BOMY TC/IOKEHMIO, K €r0 IPHHUHMIAM K HIEOJOIHH, K ertc B3rJsiaMm
I yOeXXIeHHUSIM, 2 B TECHeHIIell ¢ HUMH CBI3H ¥ Ha HX OCHOBe.

Hama sanava B ofjacTu npaBa, B YaCTHOCTH CyIneOHOro Npasa, 3a-
KJIIOUdeTCs Be B TOM, UTOGHI, HCKYCCTBEHHO HMCKJIHOYUB CyAeHCKoe
y6exkaenne, ABIAIONICECH TJaBHEHIINM, peIIaloumuM (GakTopoM B
OIleHKE [0Ka3aTeJbCTB, HA €ro MeCTO MBITAThCH IOCTABUTH KaKyio-
Jub0 MEXAHHYECKYI0 CHJY BpOXe OeHTAMOBCKOIO IpalyCHHKA INOCTO-
BEPHOCTH W (eppwaHCcKoi churmorpaduy, @ B TOM, 4TOOH IOHATH
NOJJBHHOE COJepXaHue, XeHCTBHTEJBHBIH Npouecc GOpMHPOBAHES
cynefickoro yGempenus, o6JerduTp 3T0 QOPMHUPORAHHE, ODeCHedHThH
eMy Hamboxee 6JarompHATHHIE YCJOBHSL.

Ita 3amaya MOXKeT ObITH NPaBUJIBHO ¥ YCHELUHO pelleHa JIMIIbL HAa
OCHOBe NOJJHHHEO HAYUYHON MeTONOJOTHH NONNHHHON HaykKu. Taxroi
MOLJTHMHHO HAVUHOH METOLOJOrumel sBJIReTcHs XHaJeKTHYeCKHH MaTte-
pram3M, TaKOW NOXMUHHON HAYKOH ABIACTCH MapKCH3M-JEHHHU3M,
peankoe yuenme Maprca—Inrenpca—dJlemmna—Cramuna. Togsko na
5TOR OCHOBE YyuUeHHe O JOKa3aTenbCTBAX MOXeT NOIHATHLCH Ha BHI-
COTY NONJUEHO HAYYHOH Teopuw, CIIOCOOHOA DEIUHUTH BCE CTOSIUHE
nepern Bayko#l cyxebHoro mpasa ¥ cynebHOW NPAKTHKOW 3aXadyd.

CoBeTcKOe NOKa3aTelbCTBEHHOE TIPABO ONHPAECTCS HA MAPKCHCTCKO-
JIeHHHCKO-CTaIMHCKYI0 METOZOMOoTWo. B aTOoM ero cuna B Gopule
HPOTHB BCEX ¥ BCAYECKEX AHTHMADKCHCTCKHX, JIKEHayUHBIX <Teo-
pwii» W TEOpHER, HPOTHB BCEX M BCAUECKHMX M3BPAIISHHH H OMMOOX.

Yuenre o0 cymeCHBIX KOKa3aTeNMBCTBAX OCOOEGHHO HYXKIaeTCH B
IpaBHABHOM H HNOZAMHHO HAYIHOM METOIe.

CyneOmele nena— ¥ B CTAIWH NPEIBapUTeNIbHOTO CIENCTBYS, ¥ B
CTafuH CYXeOHOro UX PaCCMOTPEHHS — SIBJAIOTCH CIJIOWL XA PILOM
HACTOJBKO CJOMEBIMA H 32NYTAaHHLIMH, HANOJHEHHBIMA TAKUM MHO-
FKeCTBOM NpOTUBOPeuyny, 0OphiBKOB (aKTOB M YesJOBEYeCKHX med-
CTBHH, 4TO pa3o6paTbcd B 3TOM HEBEpOATHOM JabupuHTe (akTHYE-
CKHX, ICHXOJOTHIECKHX, JOIMYeCKHUX H TOMY TMOLO0HBIX 00CTOSATENBCTE
MOXHO, TOJBKO TBEPLO OMAPAsich HA TPAHUTHBIH (YHIAMEHT HAVKH,
TOJBKD BAANes -B XOCTATOYHOH Mepe HaleXHbIM M HCIOBITAHABIM Ha-
YYHBEIM METOIOM HCCHeNOBaHHS. TakKUM METONOM ¥ SBJAETCH Map-.
KCHCTCKHH AWaNeXTHYSCKAH METO]I.

OmucaB OCHOBHblE UYepTHl MapKCHCTCKOTO AHANEKTHYECKOr'O METOo-
na, ToBapuuy CranuH B cBoel paGore «O OHAJEKTHYECKOM M HCTO-
PHUECKOM MaTepHalM3Me» HNONUepKHYJ o0cof0, Kakoe TIPOMagmoe
3HaYeHHE WMEET S5TOT METOJ B M3yUeHHW OOUIeCTBEHHOR KM3HH, HC-
TOpUH 00llecTBa, KAKOE TPOMafHOE 3HATCHWE HMeeT ero IPUMEHEHHE
K DPaKTHYCCKOH NeATeNbHOCTH pabovero XKJjacca.

Onno#t 3 ofnacreff «IpakTHIECKON MeATeBHOCTH Pabouero KJacs
ca» B cdepe rocyIapCTBEHHOTO CTPOHTENLCTBA ABJISETCH 06acTh
Cyxe6HOA ¥ CleACTBEHHOH paBoTHL, | -
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Bnecs OTKPBHIBACTCH [UMPOKOE MIoJe IJA NpAMEHeHHS Maprcuct:
CKOI'0 [JHANeKTHYeCKOro MeTOHa, ABIAIOLIETOCH 3aMedaTembHeHRIIHM
CPEACTBOM MOBHAHMA NOAJNHHHOTC CYIIECTBa #BJeHHH # (hakToB, HAa-
fOLIIEr0 B PYKH HCCJENOBATEJI, —a CYAbA ¥ CJELOBATENb W CYTh HC-
cliefoBaTeiM, — TOHYafilllee ¥ BepHellllee OpyXue B Gopnbe 3a HC-
THHY, yCTAHOBJIEHYE KOTGPOY B CJAOXKHEHIIHX YTOJOBHLIX W I'paxkjaH-
CKHX [eJsaX B COCTaBJAAET 3a4aUy COLHAJNHCTHUSCKOTrO NpaBoOCyAHA.

§ 20. MapKCHCTCKHK INMalNeKTHYECKHH METOJ B COBETCKOM
AOKA43aTEeJbCTBEHHOM npaBe

PaccMOTpPEHME H paspellleHHe CyNeOHOTO Lesa — YTOJOBHOI'O HJIX
rpAxaaHcKoro, 6e3pasnuMyHoO, — NpeAcTaBiseT cob6ofi BecbMa CJIOXK-
HbIf NpOIECC, Pa3sBHBAIIMACH B COOTBETCTBHH ¢ IOCIIOACTBYIOLIMMNM
B IIPOUECCYaNbHOM MpaBe NPHHUHIAMH MW ITIPABHJIAMI.

B cynebHoM npomecce, 4 UMeHHO B IpoIecce JOKa3nBaHHA, OT-
KpblBaeTCs IUMpOKas oOnacTh NPUMEHEHHS TpPaBHJI MapKCHCTCKOIO
AHAJEKTUYSCKOro MeToMa. Paccnenopasnne W paspelleHye YroJOBHO-
ro WJH I'PaxIaHCKOro Lesa CBA3dHb OpPraHUYecKH CO BCACTOPDOHHUM
H3yvyeHHeM H IIO3WAHHEM SBJEHKH, HX B3aHMOCBS3M, NPUUMH HX BO3-
HUKHOBEHMA, BCEH CYyMMBl TeX XXH3HEHHBIX OTHOIUIEHHE, KOTOpHIE He
YKJI2ABIBAIOTCA B IPOKPYCTOBO J0XKe (OPMaJbHOH JIOTHKHM, 3aMKHY-
TOH B Kpyr'e CyXKIeHM#: Xa-—71a, HeT—HeT. B cyze6HOM mpomecce
ocobeHHO BAXHO HJA NPABUJLHOTO paspellieHHA Jesla BCECTOPOHHee
necnenosanue npenMera. [TostoMmy U paHbile BCero 3Mech TaK EHHO
npuMeHeHye NOAMWHHO HAyYHOrO MeTOZa, KaKOBRIM Y 4BJASETCA
MapKCHCTCKasA AualeKTuka. Pascbiayas onmOpPTYHHCTOB W HX codH-
CTHYECKME BLIBEDTHI, JIGHHH IUCAJ O MAPKCHCTCKOH AMATEKTHKE, YTO
OHA «...32IIpelIaeT UMEHHO H30JMPOBAHHOE, TO-8CTh OLHODOKOe H
YPOAIMBO HCKAaXEHHOE, PACCMOTPEeHHE Mpeamerax .

HuanekTaKa — 970 H3YyYEHHe «...BCeH KOI-I!I{peTHOH 06CT2HOBKH CO-
OLITHS W er0 pasBUTHL...» .

PazoGiauast ommoprymmsM Ilnexamosa, Jlemum B 1915 r. mmecan:
«{nanexTEa TpefyeT BCECTOPOHHErO HCCJENOBAaHWA MaHHOrO obule-
CTBEHHOTO $BJIEHHS B €O PasRUTHH W CBeJEHUS BHEIUHEro, Kaxy-
IMerocss K KOPCHHBHIM [BHOKYWIMM CHJAM, K Da3BHTHIO NPOH3BOAH-
TeJbHBIX CWT H K KJaCCOBOH 6opnbes 3.

UctrHHaa DMANeKTHKA COCPeLOTOYHBAaeT CBOE BHHUMAaHKE HA KOH-
KPeTHOM, HCXONA K3 mNpaBHJa: «abCTPaKkTHOH WCTHHBI HET, HCTHHA
BCerZa KosKperHa». OHa TpefyeT OTYETAMBOrO NMOHUMAHMS BCEX HUIH
no KpajiHed Mepe BaXKHEWMHX CBfA3eH, MePeXONOB, B3AUMO3ABHCHMO-
cTefl B HMX KOHKPETHOCTH M DUPUUMHHOCTH, 63 Yerc HeBO3MOXKHA
[IpPaBHJbHASI OIleHKa YeJOBEYECKMX JeHCTBHE M CaMOro 4YesJOoBeKa.
dopmasbHAas JIOTHKA 37eCh HeN0CTaToyHa, OecchabHa. PopmasbHasn

1 Jlenn ", 1. XVII, cmp. 262, : 3 |
"t Tam xe, orp. 92 o : o
3Tawm xe, cTp. 247—248, : SRR :
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JOTHKA HEe B COCTOSHMM YCTaHOBHTH MaTepHANbHYIO HCTHHY, T. €. 10,
YTO MEHCTBHTEJBHO CYILECTBYET, UYTO IIpelCTaBJIgeT co00H HelcTBH-
TeNbHOe COLEpKaHiHe Belied H ABJEHHH H YTO COCTABJIAET OLHY H3
BaxXHeHIMX 3afay npapocyZud. PopManbHas JOrHMKd OrPaHHUHBAETCH
[103TOMY TE€M, UTO IOPHMCTHl HasbiBAIOT IOPUIHYECKOH HCTw
HoH, T. e. TéM, KaK oOnpefesieHHbIE ABJCHHA HIM BeINM XapaKTepwu-
syioTcs (akTaMmu, IpeNCTaBJeHHBIMH CYAY CTOpPOHaMH, 0€30THOCH-
TEJbHO K TOMY, HaCKOJBKO 3TH (DaKThi OTPaXKaioT HeHCTBATENbHLIE
JKH3HEHHEIE OTHOIISHHS. |

Taxo#t (opmampHO-IOpHAMYECKHH METOI OLWEHKH (aKTOB B (CyIeH-
HBIX JFeJjiaX CTOMT B IpAMOHR CBf3H ¢ (PODMaJLHBEIM TIOHHMAHHEM 3a-
koHa, PopManbHOEe MOHMMAaHHE 3aKOHA BHIPAXKAeTCS B HECMNOCOGHOCTH
BRIATH 3a Tpelensl ero OYKBB, YIJIyOMTBCH B PACIO3HABAHHE Tex
NedCTBHTENbHBIX, XHUBHCHHBIX OTHOLUEHHMI, KOTOPLIE CKPLIBAIOTCH 3a
BHewe# cTroponoi nena. C Tax¥M (OpPMAJLHLIM OTHOLIEHHEM X 3a-
KOHY B 3KCIIOATaTOPCKOM OOLIECTBE TIPEBOCXOIMO YIKHBAIOTCA Ca-
MBLE pasHYy3ZaHHBIE NPOK3BOJ H 6€33aKOHHE II0 OTHOIIEGHHIO K OIHUM,
OCOGEHHO K TPYAAUlEMyCA JUOAY, M paforenckoe TpecubIKawwe ue-
ped IPYyruMH, Iepel BJaACTs UMYLUMMH, IOCIONCTBYIOUIHM KJACCOM.
Eme B 90-x romax mpolugoro CTONETHA JIGHHH IHCaa 06 3THX 0Co-
GeNHOCTAX [ODPEBOJHOIMOHHBIX 3aKOHOB B POCCHH H o QOPMaabHO-
IODHIMYECKOM, YHHOBHHULEM OTHOINGHMM K HHUM, IOBODPS O IpaBHjax
N0 B3BICKAaHUIO ¢ paGouux wmrpados. JIEHMH mHcasy, YTO 3TH TIPaBHJIa
HallpaBJeHpl Ha TO, UTOOHI CIJIECTH TIAYTHHY O€CCMBICIEHHON KaseH--
O (DOpPMaJMCTHKY, YTO STH IPaBHJa YCTaHABJIWBAIM TAKOE OTHOUIe-
H@e K pabOuyHM, KaK KO BCSKHM MOILIEHHHKaM, BOpaM ®W T. m. 1,

Tocnomcrso GopmanpHoOro Havama B OypiKyasHoM CyZeOHOM IpaBe
¥ B TEODHH [0Ka3aTeJbCTBEHHOINO IpaBa BHIPaXKaeTCd B CTPEMJIEHHM
BCE [eJO NPaBOCYLMS CBECTE K OXHOE (opMe, IPEICTABHTB HeJo
T4K, 4TO YXKe OIHMM TOYHEIM COOJIONeHHEeM YCTaHOBJEHHBIX NPOoILec-
CYanbHBIME 3aKopaMu (opM JOCTHraeTcd I[OJHOTA H Oesommbou-
HOCTh ¢yaeOHOro pemenus. HOCTHIIHS, rOBOPAT (PaHILY3Hl, — He YTO
unoe, Xak ¢opMambHOCTB («justice n’est proprement autre chose
que formalité», Hélie, op. cit, v. I, p. 203). '

DopMaspHOE HAYAJI0 H YCTAHOBJICHHE IODHAMYECKON MCTHHB! Kax
OCHOBHAs Ile/ib TIpoliecca OPraHHYECKE CBSI3AHBI MEXIY cofol, xo-
Ts1 OypiKyasHble IODHCTH HepelKO OTKA3bIBAIOTCH OT TePMHHA <IODH-
TyyecKass MCTHHA», NPEAIIOYATAsA TOBODHThL HMEHHO O «MaTepHabHoR
uctare». OcTabasch, 0HaKo, Ha [OYBE (POPMANBHO-JTOTHIECKHX CY3K-
AeHHH, OHM CaMO© MAaTePHAJBHYIO HCTHHY INpefcTaBIsAOT cefe B BH-
e pesyJbTaTa HPOCTEIX (HOPMANBHO-TOTHYECKUX CHIIOTHIMOB 2,

“Cu. Jlemun, T I, crp. 373

¢ Tag, nampumep, Po3BAE JOFEUECKYIO CTOPOHY IODACAMKIMOHHON JeATENbHOCTH
cyfa, ofbsABAseT HeM3MeHHON, BHIA €2 Uelb B HIBJCHEHHRE H3 GAKTHUECKOrO
MaTepHaJsa, NPeJCTABIEHHOTO CYLY, IOPHNHYCCKHX YepT, B TIONBEXCHHH IIOJyYex-
HHX BHIBOLOB [IOX HOPMY HNEHCTBYIOMIErO MHpaBa W B TPOBOAIJALUICHWH 5TOH HOp-
ME I AawBOrO caydad. Jaa cyma, mo Posmmy, He MMeeT 3HAUEEHS B erd
IOPACIAKIEOREON NeATe/IbHOCTH DA3JHUde «HOPM ( OTHOLIEHME @O HX CONEpiKa-
HNIO ¥ SHAUWEHWIO», BCS 9Ta MeATeNbHOCTB sBJISETCH <«BHYTPEHHE eUHHOH» MY,
KaK ToBODHT Posmy, JOrHYecKHd eXHHOd. .
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Takoli MeroX B CyNebHHIX Heaix IPUBOJAT K (dopMaipHOMY Tpid-
MEHEHHMIO 32KOHA, ODUEHTHPYsS Cyd B HaOpaBJeHWH y3KO-AOTMaTHye-
CKOIr'0o [NOHMMAaHHS 3aKOHOJATeJNbHLIX HOpM. [lpu rocmomctBe Taxkoro
MeTOHa CyLeGHOTO UCCHeNOBaHUA DellleHHe, HanpwMep, CyHa IO Tak
Has3bpIBAEMbIM T'DaxKAAHCKHM [IeJiaM He MOXKeT BhIpaxaTh Cobo# uTO-
muGo Gonblliee, YeM MPOCTOH apudMeTHUeCKHH ATOT, CyMMy cJlarae-
MBIX — A@HHBIX, NPENCTABJCHHLIX B DaCHODHKEHHe CyAa, TIpHYeM ca-
MH STH [LaHHble He TapaHTHPYIOT CYLeOHOMY pelleHHI0 erd COOTBET-
CTRUSA JEHCTBUTENLHO CJOMXKHBIIHMCA B KH3HH obcTosaTenscTBaM. Ca-
Moe TpeboBaHMe 32KOHA He MJIeT, KaK IPaBuJo, AaJjblle YCTAHOBJE-
AU QOPMaJIBHBIX OBCTOSTENLCTE, AaJbllie OUEeHKH 3THX 00CTOATENLCTE
¢ TOYKH 3peHusd GopMajBHOIO IIDUMEHCHHS 3aKOHA.

Kagoe-iubo rpakIaHcKoe MpaBOOTHOLIEHHE, CBSI3aHHOE, HampuMep,
C HOJIOBbIM OOA3ATEeNBCTBOM, DACCMATDHBASTCSH IIPH TAaKOM METOXE
@CcCaefOBAHKA HEe ¢ TOUKA 3DEHWs TexX >XHU3HeHHBIX YCJIOBHH, HA II0Y-
B& KOTODLIX BO3HHKJIO 3TO IIPAaBOOTHOLIEHME U KOTOpHIE ero ofycJo-
BAJNM, & C TOUKHK 3pEHUSA IOPHAMYCCKUX TPeGORAHUH, BHIPAaIKEHHBIX IO
MOBOLY MOLOOHBIX NPABOOTHOWEHHH B 3axoHe. C 3TOH TOUKH 3peHwd
0053aTCJIbCTRBO €CTh 00513aTeJBCTBO, AOM €CThb [OM, CHeJKa €CThb
cHEeaKa, W KaxKAbIH M3 5THX IOpPWIMUYCCKHX aKTOB BJeuer 3a :codo#t
U3BECTHBIE TIOCAENCTBHS, NPCOYCMOTPEH Bl 3aKOHOM ¥ 3aMIMIIaeMble
3aKOHOM TIpH BCeX YCJIOBUAX. Ecam jponyckaencs Kakoe-Ju6o H3bs-
THE K3 STOTO {IPABUJIA IO TeM MJIH APYLUM HCKIIOYHUTEbHBIM ofCcTOs-
TEJbCTBAM, TO 00A3AHHOCTh YCTaHOBHUTH, HOKa3aTh HaJHUHe 3THX OO-
CTOATENBCTB LeNMKOM  BO3JaraeTcs Ha 3aUHTEePECOBAHHYIO B 3TOM
CTOPOHY ~— Ha HCTLA, OTBETUYMKA HWJIAM OORMHSEMOTO.

JeHCTBHTEbHEIe OTHOLNGHHSA, CKPBIBAIOIINECH 324 BHEUIHEH IOpHIH-
YeCKOH CTOPOHOH AGHWUOIO NHPABOOTHOINEHHS, MHTEPEeCyIOT CyX Io-
CTOJBKY, MOCKOMBKY YUYaCTBYIOLIAst B IpoHecce CTODOHZ B COCTOSIHUM
0B0CHOBATh CBOH COOCTBEeHHLIH MHTepeC B HeJe.

STo BHITEKaeT W3 OYypKyasworo INOHMMAaHHS UPHHIMNA CoCTA3a-
TeIBHOCTH W PABEHCTBA CTOPOH B IpONEcce, B CHIY KOTOPOTO CYA
K06Ll He B Ipase B XOJe HCCJAEJLOBAHUA CTaHOBUTBCH Ha TY WIH
IPYIYI0 CTOpPOHy, oOjeryars CBCHM BMeIaTeJbCTBOM TOJIOKEHHE
OMEOY CTOPOHBL ¥ OTATCINATL NOJIOKEHWe ApYroi.

Takoe moBeAeHHe CYJa B NPoHecce B AeHCTBUTEILHOCTH JHILb OC-
BAIIAET ¥ BaKpelideT HEPaBEeHCTBO CTOpPOH, 0COo0eHHO B Ciayvasdx,
KOTJa OAHA CTOpPOHA 0OJbllle ADYIOH BOOPYXKEHA PA3JIMUHBIMA CpeX-
CTBAMM 34IIUTH CBOUX MHTepecoB (JAyulllee 3HaHWe 3aKOHOB, GOJIbINAA
OHBITHOCTD, BO3MOXKHOCTD BOCIOJB30BATLCA IOMOIUBIO afBOKaTd IPH

Ho TODBITKE VJOMMTb 'CIOXKHYI0 PYHKUHIO IPaBOCYAUS B ysxHe paMkd (op-
MaJlbHBIX CHJINIOTHA3MOB 3apaHee OOpeueHM Ha Heymady. DTO, OJHAKo, He Melrano
NOPeBOVTIIOIMOBHEIM PYICCKHEM mponeccyamacTam (Coyuesckust, Koud = ap.) Tpebo-
BATh OrpaHWYEHHs CyXeOHOTO HCCASHOBAHHA NpPEeNes]aMH «JIOrHIecKo-IOpHIHIeCcK ol
CBSISM» M BHICKA3HBATLCA NPOTHUR PACIIMPEHHA DaMOK CyAe0HOTO HCCJIelOBaHHA B
CTOPOHY BOIIPOCOB <0 TOBOLY MpeCTYIUIeHHS». D10 Ta Xe (GOopPMaIbHO-I0pHIH-
. Yecxad TOYKa 3DeHMs, SABHO IIPOTHBOpedamas 3alaye YCTAHOBJEHHS MATepHalb-
"ol mermEH (oM. cematckoe pementie (1895 r.) mo nmeny Ilanem, mo saKJuome-
mio Kouw, Po3un, YTOMOBHOS CYRONPOH3IBOACTBO, 1916, crp. 392).

143



OTCYTCTBMM 5TOH BO3MOKHOCTH y ApYroll CTOpPOHE, Oouiee CibHAZ
KOHCYJIbTANMS 33LIUTHHKZ B T. 1.).

IIpu rocnmoacrse B OYyDKYA3HOM IOCYZAPCTBE (POPMAJNBHON JeMO-
KpaTHY, CKpHBamomlell mol NOKPOBOM IPAaBOBOT O DAaBEHCTBRA
bakTHYeCKOe HepaBeHCTBO JEOJeHd, cylebHoe HCcCaenOBa-
HHe He MOMKEeT He OTJHYATBCH TaKMMH Xe KadecTBaMd M  0CO-
GeHHOCTAMY. DypXKyasHelll NPONECC, ONHPAIMHHCA HAa JPHHIKIL
¢opMaNbHOTO paBeHCTBA H (QOPMAJbHOH B3aKOHHOCTH, YAOBJETBO-
psieTCs, TakuM o6pasoM, YCTAaHOBJEHHEM. IOPHIMWUCCKOK HCTHHLI ——
YCTaHOBJIEHUEM TOJIOI'0 COOTBETCTBHA HCC/IELOBAHHBIX CYAOM (DAKTOB
¢opManbHEIM TpeGoBaHHAM 33KOHA. Ho IpH TakoM IOJNOXKEHHH He
TOJILKO HE HCKJIOYEHBI, HO COBEPIUCHHO HEM30eXHBl CAYYaH, KOria
pelllenre CyJAa OKa3plBaeTCH NPABHJBHLIM JHIUE (HOPMAJBHO, IO CY-
INECTBY Ke SBJASTCH HENPABUJBHEIM, T. €. KOIJa HaJHIO0 IOJOXKe-
HHEe, 0 KOTOpPOM roBopuJi~JIewHH: (opManbHO MpPABHJIBHO, 4 OO Cy-
IeCTBY HBAEBATEJBCTBO 1.

DToro He OTPUUAIOT B GYpKVasHBe IOPUCTHI, NPHIACDXKUBAIOLIKECH
CTADOr0 HPABHJIA — IYCTh NOTHOHET MHD, JHUIL Obl TOPXKECTBOBAJA
I0CTH I U A — HX IOCTHIHA .

[TornuManue HeJOCTATOYHOCTH (DOPMaNbHO-TOTHISCKOrO OTHOLIEHUS
K TaK HaseiBaeMbIM OOGCTOSATENLCTBAM JHeta npwr cyneGHoM pasbupa-
TeJLCTRE, BaXe HeYIOBJIGTBODEHHOCTb TAKOI'G pOLA OTHOIIEHHEM K
3aKOHY NPOHHKaNM® H3JaBHA B HAPOAHOE CO3HAHME, BbIPasHBILEE 3TO
HELOBOJLCTEO B TAKHX JAPEBHMX MIODUAHUECKHX I[OCJOBHILAX 4 ado-
pH3Max, Kak, HanpuMep, pUMCKHHA adopHaM, rjacAmHid: <«summum
ius, summa iniuria» (BHICIllee NpPaBO — BHICINAA HECHPABEAJMBOCTD).

COBETCKOMY IpaBY KaK HPaBY COLUANUCTHYECKOMY UYXKALI mOX06-
HOTO POJA <«TPUHIHIBI», NPAHOCALIHE B 2KePTBY (hOpMasibHO-XOIMa-
THYECKHM TpeGOBAHMAM IODHCIPYAEHIAN TpeOGOBAHUSA KU3HHU.

Ilo noBoAy nmOHATHE BMHBl 1 OTBETCTBEHHOCTH B 6ypaXKyasHoM yro-
JoBHOM npaBe JIeHHH mdcasd, 4YTO 3TH [OHATHA H3BpallleHsl OypKy-
a3HBIMY IOPHCTaMH. -

«$I3bIK JaR 4YeNoBeKY IJd TOrO, UTOGBI CKPLIBATH CBOMW MBICJIH —
FOBOPSAT AUMJOMATHL. 3aKOH HaB AJA TOro, 4ro0n H3BpamiaTh IIOHS-
THE BHHBI M OTBETCTBEHHOCTH ~— MOT'YT CKa3aTh HAIU¥ IOPHCTHI» 3, —

1Cu. JTenuwnr 1. XXVI, ctp. 406—407.

® PuMckas 1opuiuyeckas NOCJOBHLA TJjacmT: «pereat mundus, fiat justitia».
Onvd B3 NOPeROVIIOLMOHHEHX PYCCKHX IOPHCTOB HON OYEBHIHEIM BiugumeM [ljauka
(Plank), Dnm (Hélie) @ ApYTHX CTODOHHEKOB STOH TOUKH 3peHHA NO STOMY UO-
BOLY HHcad: «..3afladeff BCAKOPO, a 3HAYAT M YrOJOBHOMO CyHa LOJEKHO GHTh He
CTpeMJIeHHE K OTKDHTHIO 6e3yclOBHOH, MaTepHaNbHOH HCTHHL, a CTPeMJeHHe K
BECTEHe OpEARYeCKOE» (MExafimoscxufl, OCHOBHElE NDPARUEANE Op-
rauMsallid yroJosHoro cyma, Tomcx, 1905, ctp. 93).

O yreepRKAaN, Y00 UeJb YrOJOBHOTO Ipollecca — YCTAaHOBJEGHHE OPHIHTe-
CKO# WCTHHH KaK OCHOBHOH NpolleccyanbHoi rapavTEd (cM. «Traité dinstruction
criminelle», 1845, v. I, p. 10). OkHako nHaxke CTOPOHHHXH 3TOTO B3IVIANA BHHYK-
LeHH #|3 3TONO TpPaBMia LONYCKaTh CYILECTBEHHHE HCKIMOUWEHHA, HAampuMep IpH
COMHCHUH B TPABUIBHOCTH TPH3RAHMS ce6s BUHOBHHM, CLEJAHHONO OOBHHTEMLIM
(cm. Muxabénonckul, OCHOBHNGE NDHUALUNN OPrAHHGALMHE YIOJIOBHOTO CYXA,
Tomcx, 1905, crp. 95). .

$Jlerr s T IV, crp. 81.
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nucan Jleguw B 1901 r. o OypKyasHEIX CYABAX, CJAeLOBATEJbHO, H O
MpOKYpOpax, NpOABJABIIMX BHPTYO3HOE HCKYCCTBO B Jeje UMHOB-
HHYbE-IOPHAHYECKON KAa3YHCTHKHM B IEJSX ompama}ms{ NOJHI e CKO-
ro IIpOK3BoOJa.

Sira XapakTEepPHCTHKA JODEBOJIOLHOHHBIX CYAeH-YMHOBHHKOB 3aMe-
4aTelbHO NPABUILHO OUSHHBAET XaPAKTED JOPEBOMOLMOHHOTO Cy-
IE6HOrO NpOIecca, NPONHTAHHONO OYKBOENCTBOM, KA3YMCTHKOMH, I10-
3BOJIABLIMMK NPHKDBIBATE CCHIJIKAMHE ‘Ha 32KOHBI CaMble rpyShle M3Bpa-
IeEust sakKoHa,

OTHM WSBPALCHKAM 34KOHOB NIPH NOMOINM CaMHX 3aKOHOB M CCBI-
JIOK Ha 3dKOHBI B YIrOAy KJACCOBHIM BOXIEJEGHHSIM SKCII0aTATOPOB
HEMaJI0 IIOMOTaeT IOCNOLCTBYIOUIHME B GypKYasHOM IPOLECCYaIbHOM
npape PopPMANbHO-IODUAHYSCKHHE METOM.

B coBeTCKOM TIpaBe HeT MecTa TAaKOro POAa «METOAY» KaK BCJe-
CTBHE IIOPOYHOCTH CAMOT'O 3TOTO METOAa, JHIICHHOTO KAKOH 6bl TO
HY OBLIIX HaYYHOCTH, TaK M BCJENCTBHE €ro HeHaLoOHOCTH, 6ecCMBIC-
JeHHOCTH €ro UCNOJB3CBiHMA B COBETCKOM IIPOIECCE, He TOJBKO He
OTPHLAIOIIEM KJIATCOBOrO XapakTepa CBOEH YrOJIOBHOH U BoOOLIE CY-
1eSHOH NOMMTHKH, HO ¥ HEHSMERNO ero MOJYepPKHBAIOIIEM.

POopMaNbIO-IOPHIHYECKUH MeTOL NeECTBYET TaM M NOCTONBKY, IAe
@ TOCKOJIBKY HeOoOXOZMMO €ro HCHOJb30BaHHE B LEJsiX MaCKHPOBKH
KJGCCOBOM HaNpaBNeHHOCTH cylnebHo#t mosmTukw. OH He Hy:KeH, Bpe-
Jew TaM, TJIe HeT HyXIhl B TaKOi MacKHPOBKe, rje, CJeN0BaTeNbHO,
OTHAJaeT TIOJIMTHYECKasd HeoOXOAHMOCTh €ro HCmoJbp3osanvd. Ho m
HEe3aBHCHMO OT 3TOT0 OH HenpuMeHHM B COBETCKOM [polecce
BCJIEICTBHE CBOCH HENPUrOIHOCTY OJi PEUeHEds NPOLeccyabHbIX
34724, ONHPAIOWHXCA Ha UPRHUMILL BHYTPeHHEro Cymeickoro ybemx-
JeHHa d COIHAJNCTHYECKOrO INPABOCO3HAHUSA.

CoBeTCKH# CyJ CTPEMHTCH K YCTaHOBJICHUIO MaTepHalbHON HCTHHEI
WM, HHAYe TIOBODS, HACTOfWeHd npasisl. IlosTomy snece rocmox-
CTBYET METON JAHAJEKTHJIecKuil. B CHIy 5TOr0 METON4 COBETCKHE CYA
NpH paspellleHus, HaupuMep, IPaXIaHCKHX Lel 00f3aW BXOAUTb B
DACCMOTDEH%e BCeX OOCTOATeNLCTB JeJa He TOJbKO Ha OCHOBAHHH
NAarFHBIX, MPEACTAB/AAEMBIX CTOPOHAMH, H HE TOMBKO C TOYKH 3DEHHSA
BHEIITHETO COOTBETCTBMA HMX TpeGOBAHUSM 3aKOHA, HO OO0SI3aTEJBHO
BHHKAas B IOINJHHHGE. CYHI®CTBO TEX HJH HEBIX IPaBOOTHOUIEHHH.

DTOT TIpHHIHI CO BCe# OTYETJHBOCTBIO H NOJHOTOH BEIpaKE€H B
c¢t. 5 TTIK PCOCP ( B COOTBETCTBYIOUIUX CTATBAX I'PaXIaHCKHX
IPOUECCYAJbHBIX KOAEKCOB IPYTUX COIO3HBIX pecmyOJHK).

Cratesa b ['TIK PCOCP 06a3biEaeT CyAbl <..BCEMEPHO CTPEMHTHCA
K YACHCWHIO NeHCTBHTEJRHBIX IPAB W B3aHMOOTHOIUGHWH THMYINHX-
cs...». He orpanMuHBasich npelbABIeHHbIMH CTODOHAMH MarepHaaMy,
cyn ofsg3aH aKTUBHO COAEHCTBORATH BBIACHEHHIO IEHCTBHTEJBHBIX
OTHOLLEHHH MeXKIy CTOpPOHamM#, Tpebys IONONHUTENbHBIE MAaTepua-
JIbI, OOBSICHEHHS, NOKYMEHTHl, BEI3LIBAA CBUILeTesed, HasHauas 3KC-
IEPTH3LI, NPHHUMAS BCE Mepbl K ONpaxJAeHHIO NpaB H 32KOHHBIX HH-
. Tepecos CTOPOH, 3aCoTAck O TOM, 4YTOOH (OPHOHYECKAs HEOCBEeIOM-
JIEBHOCTD, MaJOTPaMOTHOCTE M nozr,oﬁnme TOMY OOCTOSITENHCTBA He
MODJIE OBITh MCIOJB30BAHBL HM BO Bpel.
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Tak comerckufi 3akoH obecheudzact He (HOPMAJBROE TOIBKO, #4
JeHCTBHTEJIBHOE pPaBEHCTBO CTOPOH B mpOllecce, HJeHCTBUTELHYIO
BCECTOPOHHOCTD H IIOJHOTY TPOLECCYa/lbHOI'O HCC/HACIOBaHHS, 0OJer-
gawigue YCTaHOBICHHE MaT'e’pPI]aJIbHOI?I HCTHHBI.

§ 21. [lonsaTHe CyJNeOHHIX JOKa3aTEJLCTB .

[lepexons HEMOCPEACTBEHHO K COBETCKOMY XOKa3aTeJbCTBEHHBOMY
NpaBy W K COBETCKOH cHCTeMe KOKa3arelbCTB, HEOOXOMHMO OCTaHO-
BATBCS HpEXKAe BCErO HA HEXKOTOPHIX OCHOBHBIX BONPOC2X TEODHH H
CACTEMEl A0Ka3aTeNhCTB.

B ¢opMEpoBaHHn CYHAeHACKOro yOexIenMsl rJIaBHYIO, OCHOBHYIO I
PRINAIOUIYIO POJb MUpaT cyXefHble L,OKa3aTenbCcTBa.

[Ipunuun BEyTpeHHero yOexxIeHus, JeXalluil B OCHOBE COBETCKO-
rO IPOUECCE, HE TOJBKO He OCBOOOXKIaeT OT HeOOXOAMMOCTH IpHBe-
nenms cyXeOHBIX X0Ka3aTeNLCTB B H3BECTHYIO CHCTEMY, HO, HaobHo-
poT, eme GoJiee NOLUePKUBaeT 3HaYeHHE TaKO# cHcTeMbl, obecneunsa-
Ioilell MpaBWIBHOE M IIeJeco00pasHOe NPUMEHEHHe TeX MM APYTuX
'BHAOB JOKA34aTENhCTB B COOTBETCTBYIOIIMX CJayyasix. Jlocrpoenme
CHCTEMBl JOKa3aTeJbCTB BO3MOXKHO JIMIIL HA NPOYHOU HAy4YHOU oOcC-
HOBe, Ha OCHOBE HAyyHO OOOCHOBAHHBIX INPUHIMIOB JOKa3aTeJIb-
CTBEHHOT'O IIpapa, 4TO H COCTaBJAET TJIABHOe CONEpKaHHe Teopuu
X0Ka3aTe€AbCTBEHHOTO UPAaBa.

Teopusi AOKa3aTeJbCTBEHHOTO IpaBa, JAaloIlas HayyHoe OOOCHOBA-
HHe CHCTEeMBl J0Ka3aTelbCTB, IPUHATHIX B JaHHOM, IOJOXKUTENBHOM
IpoLecCyasbHOM 3aKOHOAATEALCTBE, COCPEeNOTOYHBAeT CBOE BHHMA-
HYe He TOJBKO Ha NOPHHITANAX CHCTEMB! [0Xa3aTeJbCTB, HO H Ha
TaKUX BOIIPOCAX, KaK BOIPOCH O NpUpoge A0Ka3aTesbCTB, O JONYCTH-
MOCTH TeX WIH HEBIX (akKTOB B KauecTBe CYAEeOHBIX H0KAa3aTeJbCTB,
o Opemeny HoKasmBamusa (onus probandi), o xraccuduKanmuu KoKa-
3aTeJLCTB, O 3HaYeHMM H OCODEHHOCTAX OTHENbHBIX BHIOB JOKa3a-
TeJLCTB. _

Onpezenss cyneGHble X0Ka3aTeabCTBa, HayKa NOKAa3aTeJbCTBEHHO-
IO 11paBa MOJYePKUBAET HX TOXKIECTBO € TOUKK 3DEHMHS CaMOro IIpo-
zecca J0KasplBaHUS C OOBIYHBIMH A0Ka3aTeNbCTBAMH, KaKHMH MOIYT
OpiTh JwOOEIe (akThl, COGHITHA, ABJEHHS, Bel(H!. JleHCTBHTEIBHO,
cynebuple H0Ka3aTeNbCTBA — 5T0 OObIuHBIe (AKTHI, Te K& COBEpIIa-
IOIIMEeCST B XKH3UH ABJIEHESA, T€ JKe BeIlH, Te Xe JIOOH, Te Ke JeH-

1 «B camoM OOUMPHOM CMHCJIE WOJX HKOKA3aTeNbCTBOM I[OHHMAIOT Takol (axr,
[0 OPeANONIOKEHHIO ACTHHHLIA, KOTOPbIE DACCMATPHBAIOT KakK JOJIKEHCTBYIOLHH
CIYRHTe MOTHBOM i BEDOBAHMS B CYIIECTBOBAHHE UM HECYUIECTEOBAHHE IpY-
roro cdakra> (Bentau, O cyxefHuMX IokasaTenbcreax, Kues, 1876, crp. 8).
«CJI0B0 «I0Ka3aTeJIbCTBO», NPHUHEMAEMOE B 'CAMOM INUDOKOM CMEICJ]E, 00603HAYaer
BCSKOE CDeICTBO, IPAMO€ HJIH KOCBEHROE, NPHATH K IO3HAaHHIO (HaKTOB, COORITHH
(d’arriver a la connaissance des faits)» (Bonnier, op. cit., p- 3). «Bce, uro
HAIIOJMHAET MHDP BRIUESCTBEHHEIH, BCE, YTO MOMKET OBITh HAMH BOCHDHHSTO H3 MHPA
AYXOBHOrO, MOXKET COCTARJATL YrOJOBHOE NOKA3ATENLCTBO» (BmaxEMuApoOB,’

Yyenne 06 yromoBuHX /mokasarenpcrBax, CIIB, 1910, cTp. 100;- azajorHuYHO
TanpGepr, Polmuukuii u 1p.). :
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cteust miomed. CyAedHbiMy AbkisdrénblrBamit OhH sBismorod
JMIIb NOCTOJIBKY, IOCKOJNBKY OHH BCTYNAIOT B OpGHTY cyAeGHOro mpo-
mecca, CTaHOBATCA CPEACTBOM LA YCTAaHOBJSHHS MHTEPECYIOLIHNX CYI,
H CIeJCTBHE OOCTOSITENBCTB, IJIA DPElIeHHs MHTEPECYOINUX CYX H
CleACTBHe BONPOCOR.

Cynebuble INOKa3aTesbCTBA Da3NHyalOTCA Kak: a) daxTel uam 06-
CTOSITENbCTBA, NONJNeXKalle TOKA3hbiBAaHHIO (YCTaHOBJEHHIO), T. €.
dakTel, KOTOPbIE HYXHO NOKa3aTh, — facta, Wwin acta, U res pro-
bandae, u 6) (akTe, ABAAIOIHECH CROCOGOM, CPEACTBOM HNOKashblBa-
HHA, T. €. (DAKThl, KOTODble HCHOJB3YIOTCA AJA TOLO, YTOSH YTO-JH-
60 measa'rb,-—facta WM acta, WM res probantes.

HokasaTeJbCTBa KaK CpelcTBa INOKa3bLIBAHMS M COCTABJSIOT Npel-
MeT TEODHH J0KasaTeJbCTBEHHOrO Npasa, W3ydamomied: a) BHIB JO-
Ka3aTeabcTB (Kaaccubukanus), 6) IPUHIKMNOL COGHDAHWA M {IPEIbSAB-
JeHHs] LOKAa3aTeJIbCTB, B) METOAB! NOJL30OBAHYUA N0KA3aTEIbCTBAMH H
r) METOAbI OUEHKM [0Ka3aTelbCTB.

Jl0Ka3aTeJbCTBEHHbIM IIPAaBOM SIBJISETCH COBOKYIHOCTb HODM HJIA
NPaBHVL, PErynupyroildX MNOPANOK cOOHpaHus, NpelbABJICHHUS, (10/1b-
30BaHMsA M OILEHKH J0Ka3aTeNbCTB.

Kak TeopHs A0Ka3aTe/bCTBEHHOTO IIpaBa, TaK M CaMoe joKasza-
-TeJBCTBEHHOE IPaBo, KaK 370 Oyner nokasano 6oJjee moxpobHO manb-
mie, HMeT JeJi0 He TOJbKO H He CTONBKO C JOTHUECKUMH KaTeropH-
AMH, JOIHYECKHMH NOHATHAMH, COBEDIUEHHO HEOOXONMMEIMH B IIPO-
necce CynefHOro paccieioBaHus, CKOJBKO ¢ JKMBLIMH (DAaKTaMH, C €a-
MOHJ 3XW3HbIO, Upe3BBIYAHHO CJOXKHOK M MHOroo6pasHoli, He IONY-
CKalollell OTBJECYEHHOTO, YHCTO <«JOIMYECKOro» ¢ co0OH oOpanieHHs.
Brio Opl omuGouHBIM MO3TOMY Iponecc cyrZeGHoro I0KasbiBaHHUS
CBOAHTH K OOBIYHOMY IIpOLECCY JIOTHYECKOTO MBbILIJIEHUA, KaK 3TO
- JesaeT noaaBJadloilee OOJBIUHMHCTBO OYpIKYasHBIX IOPHUCTOB, Hauwdasl
c Denrama (1827 t.), ¥uanabsa (1838 r.), Ctudena (1876 r.) u xonuad
fonee HO3OHHMH MW COBDEMEHHBIMH TeopeTHKaMH cyaebHoro mpagal.

Hapno, onHako, oTMeTHTDh, UTO ¥ B CTapOH HayKe NpOLEeCcCyalbHOro
npaBa- BEICKA3bIBAMUCh PEIIUTeJbHEIE BO3pAXKEHHA NPOTHUB TaKOoH TOU-
KW 3peHus. Cepbe3sble BO3paKeHMsS NPOTHB OTOXKJECTBACHHA CYLEC-
HOW JorMkud ¢ (OopMaNbHOR JOTMKOW BHIIBHMIaN, HanpHMep, elie
npod. )KupsieB, OLUH W3 BUIHEHIIWX CTaphIX PYCCKHX IpOIecCyaJiu-
CTOB, mHCaBIIuil B cpoell «Teopun yauks» (1855 r.) mo mosoxy BEHI-
ckaspiBauuit Poccrupra? caenywomee: «BausHHe TeOpUH IO3HAHHA
HA TEOPMIO YJIMK TaK BeJTUKO M OYEBMIHO, UTO HEKOTOpble KPUMHHA-
JHCTHI, HanpuMep, POCCTUPT, AaXKe HE HaXOAAT B YUEHHHM O HOCJHe-
HHX HUYeTro IOPHAHYECKOro, H BHECEeHWe IJyaphl 00 yimuKax B yroJOB-
HBIH KONEKC, HIM CHCTEMY VTOJIOBHOTO CYLONPOH3BOLCTBA CUUTAIOT
HeNpaBWIBHLIM IIPUCBOCHHEM CO CTOPOHLl YIOJOBHOH HODUCIDYAEH-

! Cm., mampaMep, paGory mnpodeccopa KemGpumxckono yemBepcHreTa Kenny
«Outlines of criminal law» (1936 r.), B RoTOpO#l C O0COGEHHON OTYETIHMBOCTHIO
BhipaxeH (hOpMATHHO-IOTUYECKHHA XapaxTep aHIJIO-aMEePHKaHCKOH NOKasaTeshCT-
BEHHO# TeoprH.

2 Rosshirt, C. F, Zwe1 kriminalistische Abhandlungen, Heidelberg, 1836.
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I TOrO, YTO COOCTBEHHO U MCKJIOUHTCIABHO ROJIXKHO IpHHAAje-
XKAaTh JOTUKS». .

Ilpo¢. JKupsep HpaBHJBLHO BO3Daxkaj NPOTHB 3TOr0 MHEHWS, YyKa-
3bIBag HA TO, YTO &...YCJOBHS NPHUMEHAEMOCTH YJHMK He JOJKHBI OHITH
OCHOBBLIBAEMB! HA OJAHMX JHIIb 32KOHAX JIOTHYECKOI'O MBILIIEHHS, HO
3aBUCST B OT OOCTOATENBCTB MeCTa, BpeMeHd M T. IL» L

QAHAKO B 3THX BBICTYIJEHMSX, KakK IIDABHJIO, BMECTO JIOI'HYECKHX
KaTeropuil BBLABUIAIOTCH HA HEPBHIH IUAH NMCHXOJIOTHYECKHE KaTero-
pUM, TIOHATHS <«OpPABOBOrO MyBCTBa», CYyLeOHON MHTYMUHH B T. I,
YTO, pPa3yMeeTcs, HE B MaJjeillliell cTeleHH He CONeMCTBYeT IpaBUJb-
HOMY pEeIeHHIO NpobJeMbl.

Vkaszaume npod. JKupsesa Ha 3HaueHHC «OOCTOATENBLCTB MeECTa H
BpEMEHH»> TJIyOOKO JIPABHJIbHO, KaK He MeHeée IIPABHJIBHO €ro mpemny-
npexxaeHe I1IPOTHB ONAaCHOCTH H3MepsiTh LEHHOCTb YrOJOBHBLIX ZAO-
Ka3aTeNbCTB JIMIL 3aKOHaAMH JOTHKH =,

B cynebuoM uecaeZOBAHMH JEHCTBYIOT, DPasyMeeTcs, W IIpaBHia
dopmanbroil MOTHRE, 3XeCh MBI TaKKe HMeeM xelo ¢ HadJiogeHmeMm
dakToB, ¢ METOAAMM HMHAVKUHH W JEAVKIHA Kax CPencTBAMH yMO3a-
KMOUEHWA, OLEHKM (AaxToB, BHIBOJOB M3 pPacCMOTPeHHBLIX ¢akTos.
Tem ne Menee cyfebHoe UCCIeN0OBAHKE HE WCHUEPNBIBAETCH NPUMEHEHH-
eM npaBua HOPMansHON JIOTHKH, KOTODBIE caMy 1o cebe OKa3LIBAIOTCA
HeJOCTATOYHBIMH' B T'OJI0e NPHMEHEeH#e KOTOPHIX CIOCO0HO YBECTH
CYN ¥ CIeACTBHE HA JIOKHEUA MyTh. OcOOEeHHO 5TO HaJO HMETh B BH-
Iy Tp¥ aHaH3e TAK HA3bIBAEMBIX YJI MK MIM KOCBEHHDB X J0OKa-
3aTesbeTB (preuves des preuves, indices, Indizien), omenka KOTOpBIX
JIEIKHT IPeHMYLIeCTREHHO B IIVIOCKOCTR JIOTHYECKONO AHAJIM3a B YMO-
3aKJIOUEHUH 3. :

He nonne:xuT HmKakOMy OCIIapaBaHMIO TOXJIECTBO Ipollecca JLo-
KasblBaHHA OOLIYHOMY IIPOLECCY MBIIIVIEHHS.

Ilpog. BraguMupoB mo 3TOMYy TNOBOAY KCTaTH NDPHBOIUT <CJIOBA
Isxcmw o0 'TOM, YTO BenMyaiiilive HayuHble OTKPEITHA NOJYUEHHl He
KaKOH-HHOYAb TaHHCTBEHHOH CIOCOOHOCTBIO, a OOLIKHOBSHHEIM VM-
CTBEHHBIM NIPOLESCCOM, IPHMEHAEMBIM KaXIbIM H3 HAC B CaMbIX CKPOM-
HBIX eXeJHEBHBIX Iesax.

«[Tominedickull, — mucan [ 3KCaH, — OTKPBIBAET TIPECTYNHHKA IO
clemaM €ro UIaroB TaKdM ke TOUYHG YMCTBEHHBIM TIPOIecCOoM, KaKHM
KioBre BoCCTaHOBHN 00pa3 MCUE3HYBINMX XHBOTHBIX MoHMaprpa Ha
OCHOBaHMHM OJHHMX TOJIBKO OCTATKOB HX KOCTEH» .

' )Kupses, Teopra yamk, Hepur, 1855, crp. 10. IIporHs ceeleHus cynes-
HOI'O Npoumecca K IPOCTOMY ONEPHPOBAHMIO JIOTHYECKHMH KATErOPHAMH BBICKA3H-
BaeTCA DAI YYEeHHIX H B IIO3XHeHIIee BpeMsA, CM., Hamupumep, pabdory Dpuapuxa
«0 HakasaHMM MOTHBOB M MOTHBaX HAKAa34aHMA», CTaTbH B JOPEBONOIKOHHOM
XKyprane' «IIpaBo» (3a 1915 r. Ne 11 u gop.).

* Tax, wampuMep, OUCHFBANO 3IHAYEHHE LOKA3ATENLCTS B KORIE UPOULIONO CTO-
JETHA - NONABAAINee GONBIOHHCTRO IPOIECCYaJNHCTOB-KPHMUHAMCTOB, CM. MO
STOMY BONPOCY HHTEPECHYI0 UMTHPOBANHYI Bhme pabory mpod. JKumpsiesa
«Teoprs yanux».

3 O KOCBEHHBIX JOKa3aTeNbCTBAX CM. HEXKe, § 26.

4 Bsna;xnmnpos, Yyegue o6 YroJoBHHIX Hokasatennctsax, CIIB, 1910,
eTp. 3. . :
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[To Tskcim, mpouecc awanusa DPOMCXOMK/EHHS Ha IJIAThe, HATpH-
Mep, YEDHMJIbHOTO IIATHA HHMYeM HE OTJIMYAeTCs OT npomecca AeAyX-
MUY B HHAYKLAH, IDH MOMOLIW KOTODPHIX Ajamc u Jlesepphe OTKDHI-
m HOBY nuaHery. Ilpouecce Melminenws, mpuMeHseMul B cyzeGHOM
pasbuparesbCTBE, PasyMmeercs, ecTh YMCTBeHHwH mnponmecc. Ho mo-
100HO TOMY, KaK Hay4YHOe MEBILLJIEHHE IIPH BCEM CBOeM CXOJCTBE C
OOBLIMHEIM MBILIJIEHHEM € TOUKH 3peHMs 3aK O H OB IIpolecca MLII-
JEHUS OTJIMYAETCS BECHMA CYIleCTBEHHO OT NOCHENHEro, Tak W Cy-
NeOHO-IIPOLeCcCyanbHOe MBLILUIEHHE OTAMYARTCS KW OT HAYYHOLO H OT
oOblBaTENBCKOro MuLienus. O6biunoe (0ObIBaTENBbCKOER) MBIIIJIEHHE
OTJHYAETCS IIOBEPXHOCTHOCTBIO, IIPUMHTRBHOCTBIO, HEZOCTAaTOUYHOH
MeTOAHYHOCTRI0. Hayunoe MpllvieHME [OJB3YETCH CTPOrO KBasmdu-
IUPOBAHHBIMM TPHEMaMM KK METOJaMyl OIEePUDOBAHUS C PA3TUUHBIMA
TOHSATHSIMU UM SBJIGHMSIME, OTJIMUAeTCs] OTpefesIeHHOM CHCTeMOoi.
Cyne6Ho-nponeccyasbHOe MBIIIEHHE HOKHO OBITh TaK Xe KBaJH-
GUOHPOBAHHO, KAK ¥ BCIKOE HayuyHOe MBIULEHHE. 3Jech elle oflac-
Hee TOJL30BAaHHE BCAKOTO DOJA MPUMHTWBAMHM, IPHEMaMH, JHIIEHHbI-
MH Hay4HOTO XapakTepa. 3I(eChb upe3BbiyakHO ofacHa OOLIBATE b~
Ha, TaK KaK CyJd WMeeT Jejio ¢ TaKMMM BeJMyafiluuMMP LEeHHOCTSIMH,
KaK ¢BODOJA, 4eCTh M CaMasl »KM3HL UeJOBeKAa.

[losToMy B YrOJOBHO-NPOUECCYSJIBHOM JOKa3biBaHHM OCOGEHHO
HeOOXOAMMA CTPOras HAYYHOC1b IPUMEHSEMBIX METOAOBR CYXKISHUS %
YMOSAKHOUEHHS, XOTH M CTeCHeHHAas B CBOEH IoNHOTE ® raylOuue
paMKaMu CyGeGHoro mpouecca, OTpaHHUeHHOrO GO/Iee CTPOTHMM IIpe-
IeslaMd BDeMeHH, YeM HCCJeN0BaTeNbCcKas, HayuyHast padora.

KoneuHso, crapble IOpPHCTH! NIpaBHl, YTBEpIKAAs, 4TO OCYLIeCTBfe-
MBI MNpDM 3TOM TPOLECC MBILUNEHUS NOAYMHAETCH OOIIMM 3aKoHaM
MBIUIJEHHS W JOJDKeH DeryJupOBaTbCsl NPaBHJIaMK JIOTHKH. 3Hech
BIOJIHE TPHUMEHAMBl IPHeMBI NOKA3BIBAHHS, CBOUCTBEHHBIE JIOTHKE, —
npueMbl UHAYKIHY B fenykuuu 1. Ho Bech npomece ¢ynebHOrO J10Ka-
3LIBAHWS, KAK MBI TOBOPUJM yXXe 06 3TOM BBillle, TOIBKO K IpaBUJaM
DeAVKHMH W HHEAYKIUW CBOAMTE HeNb3st, OmmuGodHOCTS TAKOTO MOJo-
JKEHRSA MOMXKHO IIOKa3aThb Ha TOM Ke HpUMepe, KOTOPBHIH IIPUBONAT
caM mpod. BmamumupoB. bosbllag NOCHIIKA: «YeCTHBle JHOXW N30T
MPaBAWBLIE CBUAETENbCKUE TIOKA3aHWA» YU Majad Iochinka: «[leTpo-
Ba — YECTHBIR UeJoBeK» He BO BCEX CJyYafAx BJEKYT BBIBOJ: «MOKa-
sanusa [TerpoBoil mpaBAuBEIY. 3Mech HALO NPHHATH BO BHUMAHUE yC-
JIOBHSA «MECTa, BPeMEHH ¥ ApyTHe OGCTOATENBCTBA», KaK CHpaBeLIH-
Bo ykaserean npad. JKupses.

Bnpouen, mpod. Baapumupos, mpusHaBas DasHuMe MEXKIY Hayd-
HEIM U CYLEOHBIM WCCHEeNOBaHAEM W BMeCTe ¢ TeM OLOGpUTeshHO LH-
tupys CTspky, HemocleqoBaTelieR B 3ToM Bonpoce: CTopKH BUIHT

1 «3amaya wcclenoBarEds HCTHHE B o6naCTH (akToB, COCTABJIAIIEX HpeIMer
CYHIESHOTO MCCAeXOBANMS, MO CYUIECTBY HEHYEM He OTJIMUACTCR OT ofule# 3amaum
RAYKH—BEIDAGOTKH NpaBANBHEX CYKAeHwH o daxrax poofme» (BraxuMupos,
Yuenme o0 yronossHx JokasaTelbersax, CIIB, 1910, crp. 5). «Hauana, mo xo-
TOPHIM DellIa®TCcHd T4 341474, COCTARJSIOT IpeAMeT JIOTHKA U CBONATCH K Wpa-
BANAM O JeXVKIWH # WHIYKIUHK, (TPHIaraeMBIX RO BCEX HAYTHBIX HCC/TeI0BABHAX®
(ram xe). Cm. 06 sToM CUEHNMANLHYIO JHMTEPATYPYy [0 JOCAKE.
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eMHCTRBEHHOTO HAJEXKHOTO NyTEBOAUTENA B aHAIH3e TaHHCTBEHHHIX
¥ 3aNyTaHHBIX OPOMCIUECTBHE B pasyMe, NONKPENJCHHOM OILITOM,
T. €. 3HAHHEM JIOgeH, X ObiTa, o6bigaeB. ONBIT XU3HE W KOPPeKTH-
pYeT OMHKOGKA PasyMma, ONepHPYIOUIEro TOJBKO JIOTHYECKUME IIOHSTH-
SIMH.,

B yrosoBHOM Tpollecce BO3MOXKHO MPHMEHEHHE AeJyKIHUH — Tpu-
Menende oOINero Hawaja X YaCTHOMY CJydaw, CyXKAeHme 0T oOmero
K JacTHOMY.

OcHOBHOR TPHHIHAN TEIYKUHMH (2KCHOMa CHJUIIOTH3Ma) COCTOMT B
TOM, YTO IPABH/AbHOE WM HCTHHHOE IJA LEeJOTO Kjacca SBJIEHHH
TIPABWIBHO MM HCUTHHHO AJS KaXKIAOrO M3 3THX ABJICHHI, IDaBUIL-
HO MM MCTHHHO IS XaXAOTO CHydad, OTHOCHALIEroCs K 3TOMY
knaccy. pyroe mpaBuNO AEAYKUMH TJACHT: BeEIH, COCYIIECTBYIO-
LHe ¢ KakoH-IuGo BeIlblo, COCYIIECTBYIOT ¥ MexAy coboil, B Mare-
MaTHKe — JABe BEJIHYHHBI, NOPO3Hb DaBHLIE TPeTbel, pPaBHb MeXIY
€000, .

«Cma TeLYKTHBHOTO BBIBOJA, — yuTaeM MBI ¥ npod. Baazummpo-
B3, — 38BHCHT OT XOCTOBEPHOCTH OOLIero INOJOXEHHS, COCTaBJIAIO-
Iero GONBUIVIO NOCBIJKY B CHINIOTH3ME. DTOH 60JBIICH NOCEINKOHR
MoxkeT OBITH M 3aKOH IDHUPOAB!, W SMIHDHYECKMH 3aKOH, H Kakoe-
aubo npubausuTensHoe obobienHues 1.

Ienykums — 4ypesBBEIYAHHO PACHPOCTPAHEHHBIH METOH CYXRIEHMs,
¢ yCIexoM TnpuMeHsdeMelil B 1000 HccaenoBaTesbCck ol padore. Hano,
ONHAKO, HMETB B BHIY, 4TO TOJOXKHTeJbHBIE DPe3yJbTaThl HpHMeHe-
HAA JDeOVKIHS JaeT JHMIMb NP YCJIOBHMH IIPABUJIBLHOTO OTHECEHUS
PasJMYHbIX SBJEHHN X OJAHOMY H TOMY K€ KJaccy.

JpyreM MeTONOM JIOTHKH $BJSETCH HHAYKUHS, KOTOPas TakXKe
BIIOJIHe JOTIYCTHMa B CyZeOHOM UCCeLOBAHHM, KaK H B HAYUHOM HC-
crenosannd. HHAYKUHA TpeRCTaBaseT COBOH 3aRIIOUEHHE OT H3BEeCT-
HeIX (DaKTOB K HEeW3BECTHOMY, OT UYaCTHOTO XK OOIIEMY KaKk BHIBOAY
¥3 H3BECTHOTO M YacTHOro. HEAVKUMA ONEpaeTcs Ha IIPE3YMIIIMIO
efuEO00pasus B NIpHPOLe, Ha NPeINoNoXKeHue o AeHCTBHH B OTHO-
IIEHUX M3BECTHOIrD pANa ABJNeHHE oOmel npuumusi. Camas apuumpa
OTpeneNnsgeTcsa MeTONAOM COIJACHS W MeTOXOM DpasIHums.

Kax peaykuus, TakK W MHIVKIHA BIOJIHE [IPUMEHHMEl HW IeHCTBH-
TeJbHO IPUMEHRAIOTCA B CYAeCHO-IPOUEcCyaNbHOM JIOKA3bIBAHKH 2,

1 Brnagmmupon, Yuende 00 yroloBabx IToxKasarewersax, CIIB, 1910, crp. 5.

2 JlpmMep IpHUMEHeHHS] IeIyKNUM B cyneGHoM Inpomecce. HeomopoueHuwe m
nonbsyomuecs nob6poit penyTauuel JIONH SBAAIOTCH AOCTOBEDHBIME CBHIETEJSMH,
8aCAYKUBAIOIAMA NXosepHd. Jlampoe JMUO-— HMYEeM He ONODOYEeHHHH uenomex,
ero MOKA3daHWs Hepeq, CyAOM NPWSHAIOTCS AOCTOBEPHHIMEH M HOJB3YIOTCH AOBEpHEM
oyma. lanHoe JMUO moxasHBAaeT TaK-TO H TAK-TO, RBJASCH OYEBHALEM HCCAENY-
emoro daxra. CyJ HpHEAMACT €ro NOoKa3amwe 3a DAKT, 32 JOCTOBEpHOE MOKas3d-
TeJILCTBO.

TlpuMep mpEMeHeHWs WHIYKUHH B CyXeGHOM upolecce. Ip. A. ofsMEAETCH B
Kpaxe. YKpajeHHHe Bellw HaifeHH ¥y rp. A. ®DaxT Xpakw Bellleif — W3BECTHOE
(a); dakt HaxoxTemHs semledt y rp. A.— npyroe mssecTHoe (b); PaxT BHHOBHOCTH
rp. A. ecre BwBOL 3 a + b. TlpEMeHSs MHXYKIMIO, T. €. IIPABHJIO CYKIEHHS
W NOKasHBa®dsd OT #3BecTHHX ¢(axkToB (a + b) K nemssecTHOMY (akTy (BEHOB-
HEH B KpaXe), MOMEO NPEHTH X BHBOLY, YTO BHHOBHUKOM siBIAercs rp. A.
Hetpynmo, oxnaxo, XorafaThes, YTO STO TACTO POPMAILHAR JOTHKA JNOKASLIBANHA,
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B xauecTBe mpuMepa NpUMeHEHHS HHIYKIMH B INIPAKTHKE COBET-
CKOT'0 TPOIECCA MOXKHO INPUBECTH CJENVIONIYIO CTPAHHIY u3 Jesa
no ob6puHeHHIO cliefopaTens CeHWHA BO B3ATOYHMUECTBE. IIOJB3YACh
5THM METOHOM, OOBUHHTENs TaK CTPOMI LENb NOoKA3aTeJhCTB IPOTHB
Cenrna: : | .

«Bor Cenvin B3sn c Jlerenson, Baromsl Wspawnesur. Cenun npu-
spancs. A Bor Jlerenson Ilerp we mpusmancs. M Bo3HHRaeT BOTIpOC:
BUHOBEH OH MJ/IM HEeBMHOBeH? BecDOMHEHM, KaK OH 3auIMINajNCH, NOKa-
3plBasl CBOKO HEBHHOBHOCTh TakuM obpasoMm: «BssTka 6bl1a naHa
TOTJa, KOTAa § CHACN B TiopbMe». BoT yro oH roscpunm. Bepro. Kax
XKe OH MOTr LaTtk B3ATKY, Korja cHien B TiopeMe? Ho, Bo-mepsmIx,
YCTAHOBJIEHO, 4To B 20-X uucnax Masi, Mo ero CoOCTBeHHOMY IOKa-
34HMIO, TIO NOKYMEHTAM HeJa, O, OyIyYl NpenpOoBOXKIAEM B HAPOH-
HbI¥ CYI, BMECTE C KOHBOMPDOM 3allles K cebe Ha KBapTHDY.

ITpaBaa, Korza oH ObLT B 3TOM VJMUYEH HA CyAe, OH CKasas, YTo
OH HA KBapTHPE HHMKOT'O He 34&CTaJ, HJIM, BepHee, 4TO OH HA KBapTH-
pe XeHY He 3acTaJl, a 3acTaj TOJBbKO MANeHBKYIO HEBOYKY, H, CJe-
OBATEJbHO, TOBOPHTE O JejJe HUKAaK He Mor. Ho Jlesewsom sartem
MPU3HAJICS, YTO, YXOLS, OH BCTPETHJ CBOIO XKeHY, C KOTODPOH ycmen
NEPeKUHYTHCA HECKOVIbKHME cjoBaMi. Ho ans toro, urobw Croso-
PUTBCSH, YTO Hajo SalJaTHTh, TOCTAaTOUYHO HECKOJBKHX CJIOB, He-
CKOJBEKHUX CEeKYHH;.BeIb KaXIOMYy M3BECTHO, YTO W TIOPEMHBIE Hpa-
BBl M TIOPDEMHasg TLodYTa JMAlOT UIHPOKHe BO3MOKHOCTH CTOBOPA.
B 3TOM OTHOWEHMM OYEHL XAPAKTEPEH 3MH30X ¢ DOHHEb, MOJTYUMB-
el B TIOPBMY KamoT. B xanore Ovlr KapMma®, B XapMaH BUIEBAeTCA
nrcbMo. [lmcepMo noaywaerca M umeT o0paTHO TaKoH XKe MOYTOH B
IPYyroM KamoTe, KOTOPHIH M300parkaeT Nno4TOBBIH 6ayi, w mepemscka
OCYIIECTBJSETCH CaMbIM 3HeprHUHBIM o6pasoM. OueBmaHo, y JleBen-
30H2 TOXe OBLT «KanoT», OB TaM XapMmaH, B KOTOPHIHE ObLIO BIIHTO
nuckMo. IIpH 3THX yCHOBHSIX NMOArOTOBKA MOIJia MTITH NYyTeM Iepe-
nwexd. OH npuxoautr poMmoi B 20-X ymejIaxX Mas H 3/echb HA CeKYHAY
BCTpedaeTcsd co CcBoel xemo#t. VI cTpaHmad Bells —29 Mmag oH ocC-
BoGoxTaeTcs, a 1 uoHa JIeBeH30H nosBaseTcsa Ha XBapTupe y CeHn-
wa B Bpyuaer emy 5000 py6aeil. BoT daxkTHueckoe NOJOKEHUE Be-
mefi. Ho BcTanpTe Ha XKUTEHCKYIO DOUBY, MpPHCAYHIa#TeCh K TOJOCY
KY3HHA H CIIPOCHTe, KaK TYyT 006CTOsnO neno? Tak JH, Kak paccKassl-
Ban JIeBeH30H, YTO BCe CleNajla JKeHa, a OH HHUero He 3HaeT? ITO-
0 He MoxkeT OHTb. Kak OB OH HH yBepsJ, 4TO Yy Hee COOCTBEHHEIE
JNeHBrd, — 3T0 Hempapna. He Moxer ObITh, uTOOLI OH He 3HAJ, HE
MOKeT 6biTb, 4TOOBI KerHa emy He rosopuia. OH TOBODHT OYEHD
KPaCHOPEUHBO, HO OueHb HeyOeIWTedbHO. A TIJaBHOE, ero OGBLACHE-
HHS COBEpINEHHO PACXONATCH ¢ IHpaBaoii: 29 mag oH 6bLI Ha cBOGO-
ne, a 1 uroHs ero xena nepenana genera Cenuny. B takom caydae,
pCce JAaHHBIE TOBOPST 3a TO, YTG OH B 5TOM IPHHIMAT HEHOCpeN-
CTBEHHOe W AKTUBHOE YdYacTHe B CBOUX COOCTBEHHBIX JIMUHBIX ILEJIAX.

He MpMHMMAIOWAs BO BEEMAEWEe BCeX MHEIX BOZMOOKEHRIX [JamEHX (c, d, e, f.),
CHOCOGHHX Pesko BIHATh (H HepeIKo B OODATHOM HANpDABJICHHH) HA KOHETHBIE
BHIBOILRT, co S co - ' '
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Bor moueMy s [gyMaro, uTo Bepcus JIeBeH3oHa HECOCTOATENbHA, IIPO-
THB Hee TOBODHUT TMPaBAa KM3HM, ¥ AKUSHb B BAIEM IPHTOBODE JOJ-
xpa OyIer cxasath O HEM CBOIO TpaBAy.

TlocMOTpHTe, KaK 3TO JeNo JleBeH30HA OBICTPO M CKOPONATHTENb-
wo mnpoxomur. Omo mocrynaer 26-ro umcaa B Iy6epHCKYO
npoxyparypy, 29-ro mocrymaer B CJeNCTBEHHBIH oTxes, a 30 wman
Jlesenson Ha cBoGopme. IlpomsBemen Homnpoc Jlesensona? Her.
Ecte Xakuwe-HuOyDb  CJHeACTBEHHBIE  JOEHCTBHs, IIPOM3BENEHHBE
cnemosareaeM? Her. Uro xe cayumiochk? [lana B3stka B 5000 py6.,
u JieBensor Ha csobome. Ecim Illaxopmuu, BoITIyCcKag JleBeHso-
Ha, He TIPOU3BET HHUKAKHX CJEICTBOHHBIX HeHCTBHWH, TO 3TO
He 3HayuT, YTO OH poollle HHKAKHX HeicTeuil He nmpoussen Bce xke
OH HEeKOTOphle HEHCTBHA HPOH3BEJ, ¥ 3TH JeHCTBHA 3aKJIOYANMCh B
oM, 4TO o Hoayuut ot Cenmra 2 000 py6. ¥ He3akoHHO OCBOOOIHMN
apecTanTa m3-moj crpaxyu. O6 aToM OH IOBOPHUT CaM B CBOHMX IOKa-
3aHMAX»> 1.

Cennn (chenosarens), JleBeH3oH (0OBHHSIeMBIA B TOM, UTO Jan
CenuHy B3ATKY uyepe3 CBoOIo xemy, Jlesemson bBmowmy Hapamnesny),
Ilax0BHHH (CYZbs, HE3aKOHHO TNpekpaTuBmuit mesno JleseHsoHa)
3nech H306aMuaTea pAXoM (axToB, M3 KOTODBIX KaMIHH, OyXyum
VCTAHOBJEH ¥ CTABIUM TAKMM cOpa3oM HM3BeCTHLIM (WACTHBIM), Beler
K HoBOMY @(akrTy (Zo TOrO HEeM3SBECTHOMY), YCTAHABIUBAET 3TOT
$akT W JaeT OCHOBAHHS AJA YTBEPKAEHHR BHHOBHOCTH OOBHHsE-
MOT0.

31ech METOAOM HHAVKUHH — OT PakTa YCTAHOBJICHHOK HeJerasb-
HOHl nepemwcky JleBeH3oma ¢ Kenoll # obBuHsAeMmOl boHHesL, or
¢axTa nosABneHus JlepeH3oma INoma, OT GakTa IpEeKpaAlIeHHS O HeM
CIeNCTBEHHOrO jena, oT (akrTa NONyUeHHsI CJexoparesieM OT KEHBI
Jleensona 5000 py6. —npoKypop IPHUXOAHT K 3aKJOUYEHWO 00
YV4acTHX B STOM NPeCTYIJIEHHH HE TOJBKO CO3HABIIEHCS B HEM JKEHBI
JleBeH30Ha, HO M HeCO3HABINErOCs camoro Jlepersona.

OnmHEako, roBops O Tpolecce A0OKaspiBaHHs (cynebHoro) xax o6
OOLITHOM MBICAMTEJIBHOM TIPOIECCe, HE CJeyeT 3a0HBaTh, UYTO KazK-
noe cypebroe peno mpencTaBiseT <o00H, KaK NpPaBHIO, SIH30M
KJaccOBOH 60pe6H, I'e NeHCTBYET CBOS JIOTHKA, He BCermga H He
BO BCeM COBIIafawliasd ¢ KHMXKHOH JIOTHKOH, HMelowmell meno ¢ al-
CTPaKTHEIMY BesTMIHHAMH. |

B yromOBHBEIX JexaXx HE BCe CKJANBIBAETCS TaX JOTHYHO, Kak 3TO
MOXHO Oblio 6Bl oxupaTh. Hepenxo nosToMy cyay HPUXOZHTCS OT-
BEpraTh BbIBOZBI, KOTOPhIE K2XKYTCS NPSIMO BHITEKAIOUIHMH H3 TOMb-
KO 49TO YCTAHOBJEHHBIX IIOCHLIOK. MOXKHO yKasaTh CHIyYad, KOTJIa
CTPOTO: JIOTHYHBIE BBIBOAB! MOTYT OKa3aTbCA OIIHOGOYHBIMA H,. Ha06O-
poT, XOrja HCTHHA JEXHT TaM, I'Xe, COTJIACHO npaBuiaaM (HopMasib-
HOH JIOTHKH, OKHIATH €€ OYeHb TPyIHO.

Bor noyemy npasmia meNyKnMM M HHAYKUHH HEOGXOMHMO IpUME-
HATH NOJ KOHTPOJEM OCHOBHOTO HAYYHOTO METOHAa [KOKA3LIBAHMS,
KaKHM fBJAETCH NUANEKTHYECKHH METOX CYXKIEHHs, YTBepKAAIoUIHH

!Bemurckul, Cynebunie peun, M., IOpnsazat, 1938, crp. 31—32.
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eJHHCTBO IIPOTHBONONOKHOCTEH, 00A3BIBAIOIINNE PACCMATPUBATD SBJIE-
E¥sl He W30JUPOBAHHO OJHO OT JDPYroro, HO B COBOKYMNHOCTH BCeX HX
CTOPOH KM OCOGEHHOCTeH, BO BCEX X «I€PEeX0JaX» U MPOTHBOPEUHAX 1,

§ 22. Bonpoc 006 OTHOCHMOCTH 1 0Ka3aTeJbCTB B COBETCKOM IpaBe

BaXHe#IMM BOIIPOCOM B VUYeHUH O [HOKA3ATEJbCTBAX HBJSIETCH
BONIPOC O TOM, ‘BCe JIM (DAKTHl, ABJEHMS MOTYT OBITh AONYLICHL! B
KauecTBe CYLeOHBIX MOKa3aTesbCTB, M eCJH- He BCE, TO 4T JOJRKHD
SBJIATBCSH OCHOBAHWEM X HX JOUyLIeHHIO UMW HEXOTVIUEHHIO B 3TOM
KayecTBe. DTOT BOIPOC OBLI yXKe YaCTHYHO ocBellled B raase IV 06
AHrIHMCKOM I0KAa3aTeJIbCTBEHHOM IpaRe.

OcBOBHOe INpaBWIO B 5TOM 0OJaCTH 3aKJIOYaeTcAd B TOM, 4YTO B
KauecTBE JOKA3aTeNhCTB JONYCKAIOTCS OOCTOSTENbETBE, HMEIOUIUe
3HayeHHe ONs Jesia, HMeIoluwe OTHOWIEHHEe K (aKTam, NOLJEKAIUM
YCTAHOBJIEHHIO Ha CyHe.

HicTopHueckH He BCe (DAKTH TPH3HABANKCH (M NPH3HAIOTCS B 3HA-
QUTEJBHON CTelleHH B OYPIKYa3BOM NpOLecCYaNbHOM TipaBe H ceffuac)
criocoOHEIME OBITh OoOKasaTenbcTBaMu. [lonsrrue «daxras 3gech Cy-
KHBAETCS, TaK Kak ofbeM (darTHUecKdx OO6CTOATEeNBCTB, (GakTHUe-
CKHH COCTaB IPECTYILIEHHS MMM TPaXTaHCKOro IpPasoHADYUIeHHA
YCTaHaBIMBAETCA HOPMOM 3aKOHa, NpHUeM 3TH (PaKTHYECKHE COCTABEI
YCTAHABAWBAIOTCS 3aKOHOLATENBLCTBOM HEPEAKO INPOH3BOJBHO 2.

Cyx u crefpcTBhme o0si3aHbl MMeThb NAe0 He ¢ (hakTamMu BooOIme,
a ¢ teMH ($axkTaMH, KOTOpHE COOTBETCTRBYIOT VCTAHOBICHHHM A
HHX B IIpape NpH3HaKaM, TpeOOBaHUSM, KPyr KOTOPLIX ONpelesiseTcd
mpexMeTOM, 3aJaded CJeNCTBEHHOrO HJH, CyAeSHOTO UCCIeIOBAHHUS.
DTO0 HaJ0 IOHUMATH B TOM CMEICAE, YTO B YIOJOBHOM, HAIPHMEp,
npolecce TOJDKHB GUrypupoBaTh GaxThl, BXOASAUIHE B NOHATHE COTPUS

1 Cum. Jlewusn, Komcrext wmur# Lerens <«Hayka Jormxn», «Ouiaccodcrme
terpamu», 1936, ctp. 188: <«OTnensroe OurTwe (TpeaMeT, sBlieBHe etc.) ecTh
(nmams) oZma cTOpOHA @Aew {(meTmEm). JaA HCTHBBEI HysKHH elle EpYTHe
CTOPOHH X eHCTBHTENbHOCTH, KOTODbE TOXe ML KaXKyTCd CaMOCTOS-
TeXLHEIMU ¥ OTHeNbiRME (0cof0 His cefs oyumectsywomuMu). JIWmb B ®X
COBOKYNMHOCTH ¥ B BX OTHOUI@HHH peaymsyercs Hcruga». M Iasbire:
«COBOKYIHOCTh BCEX CTOPOH SBJIEHH, [efCTRUTENBROCTH H HX (B3aHMO)-
OTHOII e HU 1 — BOT W3 YeTo CRAaMbBaeTcs HCTHHA., OTHOMIEHHT (= NepeXomn:==
NPOTHBOPEUHS) MOBSATAR = TIABHOE COLEpXKaHve JOTHKM, APAYEM STH TOHITHA
(1 WX oTHOWIeHWS, MePeXONH, TPOTUBOPEYMS) MOKA3AHE, KAK OTpaxkenus o6bex-
TABHOTO MHpa. JJuanekTHka Bemle # co3maeT NHANEKTHKY W I e H, a He HaOGODOT>».

B sToit KomcmexTmeHON sammcw [erens Jlemww crmenan momerxy: «[erens Te-
HHAJBLHO yramaJs AUaNeKTHKY Belllel (gBJenufl, Mupa, I pHpPOAH) B JHaleK-
Teke noHATHA» (cTp. 189), ,

3xecs MBI HAXOIMM TeRHAJLEHE PYKOBOAAIIMe yKasauus Jlewpna ® (i 10-
CTPOEHEA COBETCKOHR TeopMH CYASOHHEX JOKa3aTelbCTrB. .

2 TTIpop. II. M. JloGaummckufi (npemucnaoBHe k pabore -Crudena <«Owuepk
AOKasarebCTReRsoro opasa», CIIB, 1910, ctp. LII) npasraspo DOMIEepKUBACT 3TY
ocoGerHOCTh «(aKToB», (ErypHDYIOMIHX B CyAe6HOM IIpolecce, YKasnpiBas Ha
YacTo Habaromaoulyiocs HCKYCCTBEHRHOCTH HX KOHCTDYHDOBAHHA, OCOGEHHO B OT-
HomeHME (aKTHYECKAX COCTABOB pa3JIMYHLIX IIpecTyIJIeHuii, JOroBOpOB, pACIO+
psiKeBRit H Ip. ‘ ,
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delicti nmm mMeromme BoOOINe OTHOIIEHHE K IPECTYINEHHIO ¥ 00BUHs-
eMOMY B €ro COBeplleH#y Juny, T. €. QakThl, comepKaiue B cele
IPU3HAKM [TAHHOrO NPECTYIJeHHs, 4 He TOJIBKO HaHHOTO COOBITHS.

3ajiaua YroJOBHOTO MJM TPaKZAHCKOIO IpoIlecca B 3TOM CJayyae
33K/II0Y4eTCS. B TOM, 4TOGRl 0TOOpaTh MMEHHO Te (AakTH, KOTODHe
HMelOT HEeINOCPeNCTECHHOe OTHOIIEHHE K HCCIeNYEeMOMY BONDOCY, He
3aTPOMOKAAST ¥ He OCJOXKHSASL Ipoluecc OOCTOATENILCTBAMEA MM dax-
TAMH, He HMEIOHIHMH OTHOIUeHHSsI K NIPeIMETy Ipolecca.

ITponeccyansyee MpaBuia W HAUpaBJeHH Ha obnaeryenue Hau 6 o-
lee yCHNeMmHOT o pelleHus 3Tofl 3amauu. MMenwo astofl 3anmaue
JTOJKHB! CAYXHTb BhIpabaThIBaeMBIe 3aKOHOM M CyAe6HO-CIeACTBeH-
HOf TNPAKTHKOH NpaBHJaA, NpUeMbl, METONBL. MBIl yXKe BUMenaw BbIlle,
HACKOJIBKO HeCOCTOSITENIbHBI METOJN JOKasbIBAHWS H [IPABHNA Tak
HaspIBaeMoOlt TeopuH (QOPMaNLHEIX HOKA3aTesbCTB, KaKUMH KDyHHeH-
IIXMH TOPOKAMH CTPAJLal0T ¥ HpaBHJa CHCTEMBl N OKa3aTesJbCTB, CMe-
HHBIIEH OCHOBAHHYIO HA 3TOH TCODHM CHCTEMY JOKa3aTelNhCTB CO-
BpeMEHHOTO OypXyasHorn npouecca.

CoBeTcKHI CyaeOHBIA Ipomecc ¥ COBETCKOe NpOoIleccyatbHOe IIpa-
BO, He oTBepras HeOOXOMUMOCTH INOJIb30BaHHsA (HOPMATBHO-JIOTHYE-
CKHMH KaTelOpHAMH, PACIIHPAIOT aHAJUTHYEGCKHE BO3SMOXKHOCTH CBO-
ero UCCNeNORAHUA [IYyTeM NPUMEHEHHS IHAJEKTHYECKOrO0 METOXAa To-
3HAHUA, SBISIOUIETOCH CTPOTO HAYUHBIM, KOPPEKTHPYIOIIUM  Y3KO-
IOpHINYeCKHe MeTOABl TpPOleccyasbHOTO HCCHeNOoBaHHA L.

QIHAKO ' IO HACTOAINEH BBICOTHI HONNMHHON «JOTHKH (HaKTOB», IIO-
Jyyaomeld cBOoe HCTHHHOE pPasBHTHE M BHpDaXKEHHe B, JHaJIEKTHKO-
MaTepraNAaCTHYeCKOR JIOTHKe, Aame CyJ NPUCHXKHBIX, KOTOPHIH, TO
3aMeyaHuo JleHnHa, BHOCHJI MKHBYIO CTPYI0 B LVX KaHIEJNSPCKOTO
dopManusMa w CXOMACTUKH, NOXHATBCE He Mor 2. o 3To# BBICOTH
CMOT IONHATHCA ¥ HOAHANCH B NeHCTBUTENbHOCTH. TONBKO COBETCKUH
CYA, CYX COLHAIACTHYECKOTO IOCYHapcTBa paGoudX M KPeCThSH.

. ‘ComeTcKoe mpoueccyaspHOe NpPaBo, He pacluApss Ge3rpaHUuHO
'KDYyT BONpPOCOB, NOAJEKAUINX CYReOHOMY HCCIENOBAHWIO, He CTa-

' BUT, OJIHAKO, 31eCh HEKaKMX (DOpMATBHBIX, YCJIOBHBIX I'DAHWI[, LOMY-
cKast K NpeldhbsIBJIEHHIO HA CyAe W CAeACTBHH Ja10 6 Bl X $axros. o-
OyCTATh Te HJR HHLIE NOKA3aTeNBbCTBA — IEeN0 CyHa, O0A3aBHOro
OpH DeIleHHM 3TOr0 BONPOCAa PYKOBOACTBOBATBCS TOJBKO OJHUM —
CTPEMJIEHHEM K YCTAaHOBJEHHWIO HUCTHHBI, TOH MaTepHaabHON, HJIH O00h-
eKTHBHOM, HCTHMHE, 3a%adaM KOTOPOH NOJYHHEH BeCh IPOIECC.

Bonpoc o momymeRuM K TpeabSBJACHMIO HA CYHe H CJENCTBHH JI I0-
6l X $akTOB B KauecTBe [OKa3aTE€NbCTB He CJELYEeT CMellnBaTh C

1 TlpaxTHKa CYNOB MPUCTKHHX TaeT MHOKECTBO TPHMEPOB TOTO, KAK BONPEKH
CTPOTO# JOPHIHYECKOR TEOPEW M CTPOIEM IOPHIFYECKEM TPABILNaM BepARKTH TIDH-
CAXHHX CKJIAXBIBAIOTCA HA OCHOBE TJIABHHEM 00pasoM OOGIIeCTBEHHO-IOJMHTHIe-
CKHX, HDABCTBEHHEIX H OHITOSHX MOTHBOB. I'OBOPA O INOPEBOJNIOLHCHHOM DPYCCKOM
cyme TpHCSXKEHX, A, M. BoGpumes-ITymkuR X0TH H HECKONBKO IpeyBeJHYHBAET
5TO O06CTOATENLCTBO, HO B OCHOBHOM TDAaBHJILHO TOXYEPKHBAET, 4TO B 5TOM CYIAe
«OrEKa (aKTOB» BCETHAa CIYXKMIA -eMy o0pasuoM <JIOTHKE YMOBDeHHT» (OM.
«OMIUPIMECKHe 3aKOHH JJeATeJBHOCTH PYCCKOTQ Cyla NpPUCTKEHNX», M. 1896,
crp. 551). :

2 OM Jlewamwn, T. IV, crp. 84. . , P
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BOIIPOCOM O TOM, KakHe (aKThl JOJKHBI ¥ MOTYT GHTb ZOKa3hBae-
Mbl. DTOT IIOCNTEAHAH BONMpPCC B IOPUIUYECKOH JHTepaType HOpPMYJIH-
pyeTcd KaK BOIPOC 0 mpelenax cyAeGHOIO HCCHefOBaHHA, KaK yde-
gre o Tak HaswiBaeMmoM thesis probanda, T. e. o ToM, Kakue HUMeHHO
06CTOATENLCTBA HAM HMONOMKEHHS MOJJIEXAT JO0KAa3hIBAHHUIO.

CorsiacHO rOCHONCTBYIOIIMM B Oyp3KyasHOH TeODHM B3IJISAAM, He
Bce OOCTOSITENHCTBA IOMNJEXKAT HOKaswBaHwiO. MMeercs psam TakHX
00CTOATENBLCTB, KOTOPLIE He NMOJJeKAaT TOKAa3LIBAHHIO [0 CBOefl oue-
BUAHOCTH K OECCNODHOCTH, HJH TaKUX, /OKA3BIBAHHE KOTOPHIX NpO-
THBOPEYUT OOLIENDU3HAHHLIM HJIH YCTAHOBJIEHHBIM HAayKof takTaMm,
MIM TAKHX, NOKa3blBaHME KOTODHIX NPOTHBOPEUUT TOCIOACTBYIOUIMM
B JAHHOM OOIIecTBe HPABCTREHHBIM MJH IOJHMTHYECKHM HOHATHAM H
yOexneruaM. IIpapmrc o HeXOMYCTHMOCTH IOKA3HIBAHUS HEKOTODBIX
KaTerOpHH (axkToB BIONHE IenecocHpPasHOo.

Her suxakoi HeoOXoIMMOCTM NOKA3HIBaTh TO, YTO N0 OOIENpH-
HATBIM HOHSITHAM He TpefyeT NOKa3aTenbCTBa (HAIPHMED pasJTHUHBIE
HAYYHBIE MOJIOXKEHHA, QOPMYJIHpYIOIHe NeHCTBHe 3aKOHOB TDPHPOIHI,
3aKOHOB (DH3MKH, MeXaHHKHW ¥ 1p.). C Ipyroit cTGponsl, HeJOMyCTHMO
IBITATBCA JHOKAa3kIBATHL HA CYAE WIM CNeJCTBEH IOJOXKEHHd, 3aKJ0-
yarormue B cebe YTBeDXIOCHUS, CUMTalOIMecs OGe3HpPaBCTBEHHBIMH,
' IONMHTHYECKH BPEIHBIMHM, TPECTYIHBIMH (HAUpUMED OCIAPHBATH
aHTHOOIeCTBERHBIH XapakTep, GS3HPABCTBEHHOCTD 3KCILIOATATMK ye-
JIOBEKA YEJIOBEKOM, NOKAa3bIBaTh Pa3yMHOCTH KaNHTAJHCTHYECKOH CH-
cTeMBbl ¥ €€ NPEeMMylIecTBa Nepex CHCTeMoH conmmasmctaueckoi). He
MOXEeT SBHTBHCS NpPeAMeTOM [OKAa3bIBAHWSA B CYJAC MJIH HA CJHENCTBHH
HECOTJIACHE C TeMM. WM IOPYTHME NOJIONKEHHSMA 3aK0HAa, HOPMAaMu
neficTeyomero npara. He MoXeT CJyXKuTh NpeIMETOM cyneGHOro
JAOKa3bIBAHUS HAJAUWE HIM OTCYTCTBHE TOTO WK HHOTO 3aKOHA. ITO
upenroaraeTcs H3BeCTHRIM cyAy ex officio. 3mecy mefictByeT mnpa-
BHJIO jura novit curia.

Bce 3T orpaHudeHHs] BIOJHE NOHATHEL B ONPaBRAHB IPHPONOH
Belle#, XapakTepoM CTOAIMX Iepeld CHeNCTBHEM M CyAoM 3afad. Ho
3a npejnesaMH S3THX OUDZHHYEHHH, NPOITHKTOBAHHBIX CaMOH JOrukoi,
pasymoM mpouecca — auctoritate rationis, cyn w crenctsue coGon-
HEl B BHIOOpE HOKA3aTeJLCTB, B HCIONL30OBAHUM B KayecTBe HOKasa-
TEJIBCTE TEX WM IHpyrux ¢akToB. EXUHCTBEHHOE OrpaHHueHWe CTa-
BHTCA CYAY B 3TOM OTHOUIleHWd TpeOOBaHWEM He OTBIEKaThCH OT
cBOell npaMoil 3amayM, He YBJICKaThCA 3ajadaMi, NOCTODOHHHUMH CY-
Iy, He UMEIOIHMH HENOCPeICTBEHHOTO OTHOIUICHUA K JaHHOMY ANy.

D10 TpeboBaHMe ellle pUMIAHe BBIpa3HaH B (opMmye, COXpaHSIO-
mell CBOIO 06sa3areJibHOCTh H N0 Cero IHS: «in jure nont remota
causa, sed proxima spectatur» (CyZ paccMaTpHBaeT He OTXANEHHYIO,
a OMMKAWIMIYIo NPHUHHY). i

Her commenns, ¥TO caMoe YCTaHOBJEHHE TOro, 4TO €CTh causa
remota W 4TO — causa proxXima, IpeACTaBfsieT CAMOCTOATEIBHYIO H
IanekKo He BTOPOCTENEHHYIO 3ajgayy cyzaal. -

t Tlpod. ok HUDKMA, HANpUMEP, CUATALT, YTO CYJA HE MOMKEH HUHTEPECO-
BaTbCAd BOTPOCOM © BJHAHRA HI TORCYIAMOTO CDONb W HACKENCTBEHEOCTH
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Onpegenenue KM YCT2HOBJEHWE CBA3H, cOnarkenne ONHuX @ak-
TOB, HETOCPENCTBEHHO OTHOCAUIMXCA K TJIABHOMY NPEIMETY CcyHe6-
HOTO pACCMOTDEHHSH, C ADYrHMH (aKTaMH, He HMeIOIUMH K HeMy
IPSIMOTO OTHOILIEHHS, MPeNCTaBIALTCS QOCTATOUHO CJIOXKHOU 3amaued,
Pemenue 570 3ajgauM, Kak TIPABRJO, CTOHT B INIPAMOH 3aBHCHMOCTH
OT B3MSLAOB HA Bellld CYIbW, CT €r0 TOYKH 3PEeHHA Ha Te HUIM HHHE
KoukpeTHbie GakTel B obCTOATENLCTBRA.

Perag JagHpii BOIPOC, CYH LOUIKEH HCXOAMTEH M3 CBOEIO OIBITA,
O TOJXKeH TaKke NOMHHTB, YTO CYX — H& HCCJIeNOBaTeNbCKas Ja-
fopaTopHs, HMelowWas NpaBo A0 OGeCKOHEUHOCTH NIPONOJIKATEL ILeNb
CBA3aHHBEIX MeXAy coDoil 3BeHbeB, NOKa He OyAYyT HaHIeH®! Bce
BO3MOXKHble pellerns sonpoca. Cy o6g3aH OrpaHUYHATE CBOIO HCCIe-
IOBATEIBCKYI0 pafoTy TeMH OOCTOATENBCTBAMA B TeMH daxramu,
HaJ@gMe KOTOPLIX HOCTATOYHO I TOro, 4ToOnl yOEAHTHCS B MCTHH-
HOCTH ¥ IPaBUJNBHOCTH NPHHUMAaeMOTO DeueHMs N0 NaHHOMY KOH-
KPETHOMY JHeny.

DTEM CaMbIM ONpefeNsiOTCs Tpefieb! MCClIeO0BaHHA Ha IpeABapu-
TeJNBHOM CJEICTBHM M HA CYIe, Npellesbl [PUBJICYEHHSA N0Ka3aTelib-
CTBEHHOr0 MaTepuaja.

LelicTByomyue B COBETCKOM IIpOUecce INpaBuia, OTHOCANIMECH X
3TOMY BOMPOCY, HE HAIOT OCHOBaHWE orpamMurBaTe cB0BOAY creno-
BaTeNsl MMM CYyIbd B OOJblell cTeneHH, ueM 3TO IHKTYETCA TOM Jo-
PHKOH Ipouecca, 0 XOTOPOH MEI POBODWJIH BBhILE.

YTOJOBHEIE H YTOJIOBHO-TIPOLECCYANBHBIE KOMEKCHl COXO3HBIX pecyl-
JHK B paje cTaTell Za0T HCYEPHLIBAIOMIMN MaTepual Ad ONpes eIeHus
I'paHML CJACHCTBHA (MPENBAPHTILHOr0 HIK CylNebroro, 6e3pasiuugo).

Crateu 45, 47 u 48 YK PCPCP1 u crer. 112, 113, 166, 206,
u 257 YTIK PCOCP mu ap. roBopsar 06 06CTOATENBCTBAX, HMEJOUIMX
3HadeHue S Jesa, PAcKpHIBAs IIOJHGCTBIO 3TO NOHATHE H .HE OC-
TARJIAS, TAKUM 006pa3zoM, HUKAKHX COMHEHHH B TOM, YTO OTHOCHTCS
M YTO HEe OTHOCHUTCA K 32ZaYaM CYHa M CJAeICTBHSA. '

Tak, ct. 113 VIIK PC®CP cunraer mMeOIEME XIS Ieja 3Hauye-
- HHe OOCTOATENbCTBA, BBIAICHEHHE KOTOPHIX MOXKET HMETh BJIHSIHHE
Ha TNpaBWIbHOE pacclefoBaHHe Aena; ¢T. 166 rpacut: «Cruperens
MOKeT OBITH CHIpaliwpaeM WCKJIIOUHTENBHO O (hakTaX, HOXJIeXKAlIHX
VCTAHOBJIEHHMIO B JaHHOM JeJie, ¥ O XaPAaKTePHCTHKE JUYHOCTH O00BH-
Hsiemoro»; ¢T. 206 ¥IIK rosopur 06 06s3aHHOCTH CJEICTBEHHBIX Op-
TaHoB IOIONHUTL paccieldoBaHHe B CJAyYae YKa3aHWSA TOACJeICTBEH-
HEIM OOCTOATENBCTB, «..MMEIOUIMX 3HAaueHHe I/ JeJd M paHee He
paccrye/loOBaHHEBIX...». )

Taxoe xe 3pagenge B TaHHOM BOIpoce wmeeT W cT. 257 VIIK,
obaspiBarollas  NpelNCceNaTeNbCTBYIOMIETO B CYHeGHOM 3acelaHuM

(oM. «Kypc yrosommoro cyzompomseogcrsa», CIIB, 1899, 1. II, ctp. 270). C sTHM,
KOHeYHO, HeJb3S COTJIACHTHCH, TAK KaK STH OOCTOATEILCTBA HMEKT MpAMOe OT-
HOWEHH® X BONPOCY O BLIGODE MEDH HAKA3AHHA (WIN Mepsl CYAECHO-MeIHIHH-
CKOrO Xapaxrepa).

. » 3pecy, Rak # BO BCeX IPYMHX cjyuasx, TpPE CCHUIKAX Ha <TathRw YK mmm
YIIK PCOCP mMeloTcss B BRJY TaKXKe COOTBETCTBYIOUIME CTATHH YTCOJJOBRHIX M
YrOIOBHO-MIPOMECCYANPHEIX  KOLEKCOB EPYTHX COIOSHHX pPecIyOJIHK,
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YCTPAHATD «...H3 CYNeOHOro CJeLCTBHUA U IPEHUl CTOPOH BC €, He hMe-
jolee OTHOIIEHUS K paccMaTpUBaeMoMy aeny..» (pas-
psaika Mos.— A. B.). dTo TpeGoBanme, CaMo 10 cefe IOCTATOUHO
KaTeropuyecKoe, NOJKPeNJISeTCA yKa3aHHeM Ha 06f3aHHOCTb mpejce-
IaTeNhCTBYIONIErO B CyAe0HOM NpPUCYTCTBHM HANPaBJATH CJSILCTBHUE
B CTOPOHY, Hambojee GrarONpHSITCTBYIOLLYIO PACKPBITHIO HCTHHBL

ABAJOTHYRO PellIaeTCA BOIPOC O ACITYCTHMOCTH TeX HJIH HHBIX 006-
CTOATEJLCTB B KayeCTBe [MOKA3aTeJbCTB HAWHEM I paxAaHcKuM Ipo-
HecCyaJbHBIM KOoJeKcoM 1. |

CaMas OTBETCTBEHHAss M TPyLHAs 3aJaua 3aKJIOYAETCS, pasyMeer-
Cfl, B ONDENENICHNH, KaKoe K& MMEHHO OOCTOATeNBCTBO ABJSETCH CY-
HIeCTBEHHBIM IJIs HEeJ1a, KaKoe oOCTOSITeNbCTBO SIBJAACTCH HMMEIOLIUM
A gejia 3HaueHue.

OrpeTa Ha 3TOT BOMNPOC B IPaBHJAAX COBETCKOIO CYXOINPOH3BOY-
CTBa, K2aK W B MNpPaBHJAX COBPEMEHHOTO CYILONPOU3BOIACTBA APYIHX
CTpam, CO BPEMEHM HX 0TKas3a oT Teopud GOpMasbHLBIX LOKAa3aTEJLCTB,
HaUTH HeJb3d. 2TO M BIIOJIHE €CTeCTBEHHO, MO0 TaKuX NpaBHJl Ha
BCe CIy4ya® JKK3HPK HeT M OblTh He MOXeT. A ciyyaw 3TH HCKJIO-
YHTEJbHO PA3HOOOPA3HEl ¥ HePEeOKO HENOBTOPHUMLI, O 4eM CBHIETEJNb-
CTBYIOT MHOI OUMCJIEHHbIE (PaKThl U3 CyLeOHOH TpaKTHKH JGOro Io-
CyJapcTBa.

Obuiee PyKOBOAALLEe HANANO 3XECh MOXKHO CHOPMYIMPOBATH JHIUE
Kak TpeGOBaHHME HMCXOINHMTb: a) M3 COCTaBa JAHHOTO TPECTYIJeHHS H
6) ¥8 NPUYMHHOA CBA3Y HCCJACAYEMOIO OOCTOATEBCTBA C IPEIMETOM
CyAe6HOTO [eJla ¥ ere IOPUIUYECKHUMH 3JeMeHTaMH.

Takum obpasoM, cleLCTBHE U CY[, pasbupasick, HANpHMEpP, B [EJE
o6 yOuicTBe, NOMKHEI HHTEPECOBATHCH (PaKTAMH, OTHOCHILUMMCS K
IAHHOMY (IPECTYIJEHHIO M KO BCeM TeM OOCTOATENbCTBaM, KOTOPLIE,
OyAydYd TaK WJH HHAUe CBS3aHBI C 3THMHU (PakTaMH, MOTYT cnocofcT-
BOBATH BBIACHEHHIO BCEro JeJa. .

HackojibKO B 3TOM OTHOILIEHWH OIACHO THITATHCA 3apaHee Ompele-
JINTh BO3MOXKHBIE KATETOPHH Ml PpAALl (aKTOB, HMEIOIIHUX 3HAUCHHE
IJisE Jesa, MOXKHO IIPOUJIIOCTPUPOBATL NpHBOSUMBIMKM npod. Posu-
HbBIM B Kypce YroJoHoro CyxonposssBoicTBa (1916 r.) mpumepamm

OO6pacHAS 3HaueHWe IIOHATHA OTHOCHMOCTH  OOCTOSTENbCTB,
npod. Posuy numer: «Bce, 4To CTOHUT 3a npelesaMH HaMeUeHHOH JiO-
THYeCKO-IOPUANYeCKOR CBA3H HJIH CTOUT JHIb B OTAAJNCHHOH CBA3H
C JZeJoM, He MOXKET ¥ He JNOJKHO ObTh NpeIMETOM HCCIeROBAHH,
TaK KakK NoBes0 OBl TOJMBKO K HEHYKHOMY 3arpOMOXKIEHMIO HPOIEC-
ca A OKa3bIBAHUA» 2. ‘ |

1 CMm., mampumep, cT. 119 TTIK PCOCP: «llonymenne Tex WIH HHHX JOXa-
3aTenbLCTB, MPeICTABJACHHHIX CTODOHAaMH, 3aBHCHT OT TOro, HaHjer JM BX CyX cCy-
LIeCTBEHHHME JJAd Jesa». '

2 Po3suH, YroJOBHOE CYIONPOX3BOACTBO, 1916, crp. 391.

B kauecTBe IIpEMepa TAKOro <«3arpOMOMKIEHAS mipomeccar mpod. Posum yxa-
SHBAaET Ha Takue <HEHYXHele SJeMeHTH», KaK BONpOC O TOroAe B JeHb mpe-
CTYHJeHHs, O BHIPAKECHAW JHE TeX, KTO OLUT NPH COBepIIeHME MpPeCTYIlIeHRs, 0O
Hx mosax ¥ T. m. Ho caM xe mpod. PosnH BHHYXKIEH CHEJNATh OrOBOPKY: <«ECIH,
OJHaK0, TOT HIK JPyrod M3 O9THX CJHAYUYadHHX MOMEHTOB HE HMMEET 3HAUCHHSA . VI
ylBdeHHsa KOTro-JuGo H3 fpeilofaraeMblX BHEOBHBIX». .
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B stom paccymueHmih Bee HEMpaBMABHO. Henpasuneia fpesipa
BCErO CCHUIKA Ha INpejenbl <«HAMEYEHHON MNOTMYeCKO-IODHIAHYECKOH
CBfI3H», TAaK KaK 3apaHee HAMETHThb B YLOJOBHOM H/JH [PaXIaHCKOM
mpoliecCe Ipelenibl TakoH CEA3H, KaK IIPABHIIO, COBEPIIEHHO HEBO3-
MOXKHO. DTH Ipelespl ONPeJeNsIOTCA He NPEMIIONIOXKEHHAMH CJelo-
BaTessg, 4 (akKTHYeCKHMH OOCTOATeJbCTBAMH Jena, YCIOBHAMH, 0G-
CTAHOBKOH copepuienus mpecTynjeHdsa. Hepeoko aTH «mpelens»
IaNeKo BBIXOAAT 3a paMKHM CAMOTO NpPECTYIUICHHS, YBOIS CJeHOBa-
Teld B CTALHI0 NPUrOTOBJEHHS K COBEPLIEHMIO NPECTYNJIEHHA, K
parraMm, IpeUIeCTBOBABLIMM OCYLIECTBJEHHAIO NPECTYIHOro HaMepe-
HUS MY IJaHa.

Boupoc moAroTOBKM K NPECTYIIEHHI0, NpUoOpeTeHns OpyIHiH Ipe-
CTYILNeHHS, NpeclefOBaHUsI CBOEH XepTBbl, IMOATOTOBKW Ha chayyal
«poBaja» cBoero alibi, DOATOTOBKH BO3MOXXHOCTH CKDPBITBCS OT
npecaefOBaHWA, CKPHITh CJelbl COBEPINEHHOND IPECTYMIEHHUS — BOT
IIHpouaiiIie <«Ipefesibly <«JIOTHUECKO-IOPUIHYECKOH CBA3H», 3aMbl-
KaTbCs B KOTODBIX B CHIY 3aparee NPHHATON «HAMETKHU» COBEpPLIEHHO
HEBO3MOXKHO H BpeAHO IJA AeJa DPacCIeNOBAHHS NPEeCTYIIEHHS.

- OmmboyHbl TaKXKe YKA3aHUA HA <OTHANCHHYIO CBA3LY, AKOOH HC-
KJIOYAIOMIYI0O HeOOXOMUMOCTh AJA CHASACTBMS HHTEpecoBaThed (ax-
TAMM ¥ 3TOrO pojaa.

CiaemcTsre M CyX CaMM JOJXKHE, B B3aBHCHMOCTH OT KOHKpET-
HBIX YCJOBHH M OOCTOATENRCTB, ONpeleJHTh Npelelbl paccseloBa-
HHf, CaMH IOJBKHBI DelllaTh B KaXJAOM KOHKDETHOM CJydde, 4TO
BaXHO, YTO HOJE3HO, YTO HEOOXOZMUMO BXJIIOYUTH B NOJe CBOEro

BHMMaHH#, CHeJaTh NPEAMETOM HCCJe0BaHHA.

- Bce monmITKE 3apaHee ompenendTh, Kakue oOCTOSITENHCTBA MOTYT
VMETH 3HAUEHHE IJIA JeJia M Kakue He MOTYT, oOpeueHBl HA Heyjauy,
OCOOEHHO B YTOJOBHBIX JeJaX, TA€ CJOXKHOCTH W 3alyTaHHOCTH IIO-
JOXMEHUHA BCTpeYaloTcsl YPe3BRIYaHHO YacTo. |

Bounee npocTo B 3TOM OTHOIIEHHM, HO BCE K€ JZOCTAaTOYHO CJIOXK-
HO, a2 B DAIe ClyYaeB Aaxke Ype3BBIUANHO 3aNyTAHHO U CJOXKHO, JeN0
OBCTOHT ¥ B IPaXXJaHCKHX JejaX. 31ecCh NpeJMeT CIOpa, KaK NpaBH-
J0, ONpelesnseT He TOJBKO pPOJZ I0Kas3aTeJbCTB, HO H Npelennl [0-
KashBaHUA. Tax, O HCKOBOMY ey OO0 HMyIlecTBe Kpyr AOKasa-
TeJBCTB 3apaHee onpelelfderTcs XapaKTepoM CHOODHBIX OTHOIIEHHH,
BOSHHKIIMX IO NOBOLY 3TOro HMyluecTsBa. [losTomy eciw OXHA K3
CTOPOH IONBITAeTCH PACIUMPHTL KpYr JdOKa3aTelNbCTB, BRKJIOUAS B
CIODHYIO O8JacTh (aKTbl, NEHCTBMSA, OTHOLUEHWS, He KacalollHecd
CIIOPHBIX BOIPOCOB, CYX 6€3 TPyZa MOXKeT OT'DAHHYHTL STH IONOJ3-
HOBEHHUS, MOXKET YCTAHOBUThL «Ipeleshsl» NoKasniBaHud. B cmope 96
HMYIIECTBE HET MecTa OOCTOATENbCTBAM, OTHOCALUIMMCH XK JIHYHBIM
XapaKTePHCTHKAM TAXKYIIMXCH, K BOIpOCY 06 OTHOIUeHWH, HampuMep,
OTBETYHKa X CBOHM COCeisdM, K cBoeil ceMbe H T. A. Ho H B Tak
HA3bIBAEMBIX HCKOBHIX JleJlaX HE BCErja 3apaHee MOKHO YCTaHOBHTH
Ipenenkl CyHAeGHOTO HCCHAeJOBaHHA CIIOPHOLO BOIPOCA, 3apaHee ompe-
AeJHTh, YTO HAJJEXKHT NOIYCTATE B Ka4eCTBe M0Ka3aTeJbCTBa IO
JaHHOMY JIeJYy H 4TO He HalJeXHT.

B rpaxjascKoM = mpolecCyalbHOM ~IpaBe 3Ta  HOCTATOUHO
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proskHas Bamadd  obsebusercd  TeM, 4T fo pafy Aer 3akos
yCTAHABAUBACT BOSMOXKHOCTB MAOKA3bIBATH Te HJAM Apyrme obcTos-
TeJbCTBA JHMIIB CIOCOGaM¥, YKa3aHHBIMH B 3aKOHe. 3ITO Orpapi-
yeHue, ECTECTBEHHO, emle Oojiee COKpallaeT XKpyr OOGCTOHTEJbCTB,
criocoGHBIX (HIYDHPOBATh B JeNe B KadyeCTBe I0KA3aTeJbCTB.

Tax, mo pyccKOMy NOPEBOJIONHOHHOMY IPaXAaHCKOMY NpoIeccy-
albHOMY IIPaBY NEHCTBOBAJIO IPABHMJIO O TaK HAa3kIBaeMBIX I pen y-
CTAaHOBJEHHHX JOoKas3aTeabcCcTBax. [log sTUM HagMmeHO-
BAHUEM DAa3YMEJKCh. TAKHE CrnocoOnl NOKA3HIBAHUA (PaKTOB, KOTOpPSHE
OblJH YCTAHOBJEHB! CAMHM 3aKOHOM.

Pycckoe ZODPEBOMIOUHOHHOE 33KOHOZATENbCTBO (Y CTaB rpaKmaH-
CKOTO CYZOUDPOH3BOJACTBA) yCTaHaBJ/HBAJO, HalDHMep, YTO COAEpKa-
HEE aKTOB, COBEPUICHHBIX (GOpMAJbHBIM NOPAAKOM HJE 3aCBHAETENb-
CTBOBAHHBIX, He MOXeT ObiTh ONPOBEPraeMoO CBUILETEJbCKHMH IIOKa-
3aHUAMY, 33 HCKIOYEHHEM ClIy4YaeB CHOpa O IOJAJOre CAMOTO AaKTA.

B coBeTCKOM rpaxKIaHCKOM IIPOLECCyalbHOM npaBe obliee IpaBH-
70 O TPENYCTAHOBJEHHBIX M0Ka3aTe]bCTBAX COJep:uTed B ¢T. 128
I'TIK PCOCP, ycranasaupaiomel JONYCTUMOCTh CBHIETEbCKHX {10~
KasaHHi# BO BCeX CJydYadx, KpOMe TeX, KOTAa 3aKOH NperyCcMaTpHBa-
eT AJA ONpeHeJeHHbX HLEeHCTBMH M OTHOWIEHHH IHUCBMEHHYI (GopMmy.
Takop caywad norosopa saiMa cseiiie 50 py6.; IpH 3aKJIOYEHHW €0
He B ITHCbMEHHOH (opMe CTOPOHEI He MOTYT CCbLIaThCi Ha CBHKE-
rejeit (ct. 211 u npmmeyanue K cT. 136 'K PCOCP).

TaxoBo ke Tpe6opamue cr. 138 'K PCPCP o moroeope o Oes-
BO3BME3LHON yCTyNKe MMyIlecTBa Ha cymMmy Oosee 1 000 py6.; amech
00a3aTeJbHO HOTApHAJNLHOE YIOCTOBEpEHWe JAOTOBOPA HOJ CTPAXoM
€ro HeleHCTBUTEIbHOCTH. [loKaspiBaH#E CBHAETENBCKHMH I10KA32HH-
SIMH HCKJIIOYAETCH.

ITo cr. 217 T'K PC®CP, 3aeMuux BOpaBe OCTApUBaTh HeHCTBH-
TEJNhHOCTH AOLOBOpa 3aiMa mO ero Oe3feHEXHOCTH, JOKas3hiBas, 4TO
LEeHbI'H HJIH HMYIECTBEHHBIH SKBUBANEHT B HeHCTBHUTENLHOCTH HE
6BlIN UM TOJYYeHB OT 3aHMOJAABNA HJAM IIOJYUYEHb B MEHbIIEM KO-
JAYecTBE, YeM 3TO NoKasano B Aorosope. Ho ecam norosop m0J-
KeH OBITH COBEpIIeH IO 2aK0HY B NHCbMeHHOX ¢opMe, ocnapuBaHue
€ro IyTeM CBHUIETEJLCKHX INOKa3aHUM HE LONYCKaeTcs, KpoMe Cay-
YyaeB  YrOJOBHBIX npecrynuenuwi. [lo Takoro poga menaM Jompoc
cBafeTesNedl BO3MOKeH, mo pasbacHenuro Ilmenyma BepxosHoro cy-
na PCOCP or 16 mos6pa 1925 r., aume B HCKIIOYHTEJbHBIX CJY-
yasix, HO He B NO0Ka3aTeJbCTBO YIVIATEHL IO BeKCemo I |

Bce 3TH cayya@ M COCTABJANT TaK HashiBAeMble IIPEAyCTaHOB-
JleHHBle I10OKA3aTeJbCTBA, HCKIIOUAOIIVE KaKOU-gubo HHOH crmocol
JoKasblBagys, KpoMe crmocoba, YCTaHOBJIEHHOrO B 3aKOHe, & cJaejoBa-
TENbHO, OrPAHHUYMBAIOUIHE BHIOOD NOKA34TEJBCTB 2. |

Hannyue npesyCcTAHOBJIEHHBIX J0KA3aTEJbCTB B PAXKAZHCKOM IPO-
meccyaibHOM INpaBe onpefendeTcs HHTEpeCaMuw IPOYHOCTA IpaxiaH-

1 Cm. Dpaxmanckuii mpoleccyaNbHE KONEKC ¢ KOMMEHTApusME, H3X. <«IIpaso
% XH3Hb», 1928, crp. 185. :

2 O npefyCTaHOBIEHHHX KOKA3aTENIbCTBAX B DPYCCKOM ZODEBOMIONHORHOM Dpa-
Be cM. Mcavenko, Pycckoe rpaxiaEcKoe CYIOMpoH3BoLcTso, 1906.
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ckoro ofopora, He HONMYCKAIONUIEIO HEOOOCHOBAHHOH JIOMKH, IaKe
CKOJIBKO-HHGYAb 3HAUMTEJBHOIO. KOJEeOaHUS OCHOBAHMSA, HA KOTOpOM
3TOT OGOPOT 3SWXKAETCA. 37ech OGoJblIasl QOJb TPHHALJIEKHT IHCh
MEHHBEIM aKTaM M OCOOeHHO dKTaM, YJAOCTOBEPGHHBIM YCTAHOBJEH-
HEIM B 3aKOHe MOPSIAKOM (HampuMep HOTapHanbHEIM). Bblio 6v1 onmac-
HO OJs IPOYHOCTH TPaXZAHCKHX NpPaBOOTHOIICHHH, 0(hOopMIseMEIX
BBHJY HX Ba)KHOCTH IHChMCHHBIMY aKTaMd, AONYIUEHHE MX OCHapH-
BAHUA @Y IOMOIUM CBHIeTeJeH. 3anpeleHne oCnapuBath HEKOTo-
pote GAaKTH WHBIM CIOCOGOM, YeM 3TO IPEAYCMOTPEHO 3aKOHOM,
¥MeeT B BHLY HOOYAHTL CpaxaaH CBCOEBPOMEHHO MPHHUMATBL B 3a-
IIUTY CBOMX [IpaB H& CJAY4Yal BO3MOXKHOIO MX HADYLUCHMS Mephl,
yKa3aHyble FOCYNapCTBOM B KauecTBE IapaHTHH OXPAaHbl STHX TIpas.

DTOT NPUHLHN JOTHUCH H LeJlecoo0pasen, B CHIy Yero oOH ylep-
JKaJCA M B COBETCKOM IpaBe, XOTA B HW3MEHEHHBIX M 3HAYUTEJILHO
OrpaHMUYeHHBIX paMKax JeicTBHs. UTo Kacaercs YLOJIOBHOTO Ipo-
necca, TO 34eCh OH HeNPUMEHHM M He, NPHMEHAETCHA B CHJYy caMol
NpHpOAsl (PAKTOB, C KOTOPHIMH HMEET ’NeJio YLOJIOBHBIH mpomece,
H B CHUIy TeX 3aJa4, KOTOpEIE CTOAT Iepel YI'OJIOBHBIM CYIOM B [e-
Jie 3alMTHl TOCYAapCcTBa, ©0O0LIecTBa W IrpaXiad OT BCAKHMX NpPECTyN-
HEIX TIOCSCATENBCTB HA WX 6Jara M MHTEpechl.

Takum o6pa3oM, 32 HEKOTOPLIMH HMCKIIOYEHMSAMH, YCTaHOBJICHHLI-
MH B IPaXZaHCKOM IIPOLECcCYalbHOM 3aKOHOMATENBCTBE, BHIGOP MO0-
Ka3aTeJbCTB N0 JeJy NpefocTaBlieH CYAY, CJedCTBHIO, CTOPOHAM.

Oco60 CTOMT BONMPOC O AOKA3LIBAHMW TaK HA3BIBAEMBIX O TP H-
LaTeaAbHHE X (PaKTOB.

B knaccmyeckolt nureparype npasBHso 008 OTpPHDATENBHBIX AOKasa-
TeJBLCTBAX (POPMYJUPYETCH B CBSISH C TaK HA3BIBaeéMBIM onus proban-
di — 00f3aHHOCTEIO JL0KAa3aTh BEICTABJECHHOE TIOJOXKeHHe 1.

Crapoe pHMCKOE IpOLEecCyaJbHOE NMPaBHIO IO 3TOMY MOBOLY IJia-
cut: «ei incumbit probatio qui dicit, non qui negat» (ofs3asHOCTb
IOKa3elBaTh JIEKUT HA TOM, KTO YTREpPXKIAET, 2 He Ha TOM, KTO
OTPHILAET). - :

bonpe (Bonnier, 1843), sammimass 3T0 NOJOXKEHHE, HA3LIBaeT €ro
NPHHUMIOM pasyMa 1 obiecTBeHHO# GesomacrocTu (un principe de
raison et de sécurité sociale), npuioxkerueM pasyMma @ ZOGPOTO UyB-
crBa K npomeccy. ®panuysckuii Code civil oTpasua 5T0 NpaBHIO B
ct. 1315, raacsmedt: «ToT, KTo TpebyeT HCIONHESHHS OG43ATEbCTBA,
HoJizKeH IOokasaTte ero. HaofopoT, XTO npereHZyeT Ha ocBoGoxKIe-
HHE OT 3TOH OOS3aHHOCTH, AOJOKEeH JXOKa3aTh, YTO IIPOH3BEJ YILJIATY
HJIH COBEpLIMJ NOJIKHOe IEHCTBHe B ToranieHue o6g3aTenbcTBax» 2.

3nech H BO3HWKAaeT BONPOC O BO3MOXKHOCTH [N OKAa3biBAHHS OTPH-
marenpgoro (Gakra (fait négative).

Mul BuZeJM BHIlE, YTO AHTJAMHCKOE IPABO OTDHLAET BO3MOXK-
' HOCTh MOKa3bIBAHHS OTPUIlaTEeNbHBIX (AKTOB, HANPHMEP CCHIIKH OO-
BHHAEMOTO Ha TO, YTO OH HHUKOrjJa He OB B TAKOM-TO MECTE, YTO
OH HHKOTAA H® HOCHJ T4KOTO NJ4Ths, HE HMeJ TaKHUX-TO Ipeame-

1 06 onus probandi oM. mHmxe.
2 CM. Bonnier, Traité, 1843.
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TOB, HE BHJEN TAKOro-TO uesnoBeka H 71. A. Ilormammomy, sTo mpa-
BHJIO HMEET MOX CO0OH H3BEeCTHyI0 mouBY. JlOKaskiBaTh TAaKOTG Po-
A2 o0CTOATENRCTBA KpaHie TDYLHO, HHOTJZ BOBCE HEBO3MOKHO.

Tem me MeHee 3TO IPABUAO HENPHEMJEMO, TaK Kak BCSKOE OTDH-
aH@e MOKET OBITh 3aMEHEHO NOJOXKHTEIbHHM 3afBIECHHEM, OTDYU-
naTeJbHBId (DaKT MOXKeT OBITH 3aMeHER NOJNOMKHTEJbHBIM (PAKTOM.
Sasgsasas: «A TaM HHKOrNA He Obli», TOBOPAWIUA He TOJBKO OTDH-
HaeT, HO M YTBEPXJ4eT, YTO OH OHJI B APYTUX MeCTaxX, KpOMe MaH-
HOTO MeCTd, M B TNOATBEPXKJISHHE 3TOrO OH MOXKET INpelCTABHTH
pasnmdHble HOKasarenncTBa. Kokmedr (ropuer XVII Bexa) man octpo-
YMHOe DAaspEIleHWe 3ITOT0 IPOTHBOPEYM#, [0Ka3aB, UYTO OTPHIA-
TeJbHble O0OCTOATENbCTBA He NOJMKHBI NPHHMMATBCS Kak AOKAa3a-
TeJBCTBA HE B CHMJIY CBOEH oTpunaTennbHod GOPMEL, a B CHJY CBOeH
HEOMPeAeNICHHOCTH, YTO BO3MOKHO H B OTHOLUEHHMH YTBEpPAMTEJBHBIX
¢aktos 1.

He nonnexur COMBEHWIO, UTO INPEAMETOM IOKa3bIBAHHA MOTYT
ABNATECA B DPAaBHOH Mepe Kak IIOJNOMKHTE/NbHBIE, TAK W OTPUUATENB-
Hete (axThl. OTpuUaH@me BO3MOXKHOCTH JOKAskiBaTb OTPHIATEJbHbLIE
$axTH B psile CJAyYaeB MOMKETY 03HA4aTh 3allpeélieHHe BooOINe YTO-
A0 HOKAa3blBATH B ONPOBEPKEHHE TOrO HAM HHOro OOBHHHTEJBHO-
ro tesuca. B pane ciaydaeB 3TCG LOJBKHO 03H29aTh IJisI OGBHHSEMO-
IO HEBO3MOXKHOCTh 3aALNMINATHCH HNPOTHB BHIABHHYTHIX OOBHHEHHI.
BaxHO TaxiKe HMETb B BHIY, YTO JOKAashiBaHWE OTPHUATEJIBHOTO
¢akTa, HHaye roBOPs, HOKA3BIBAHHE, UTO HM3BEeCTHOTO ¢daxTta He ObBI-
JIO, He eCTh IPOCTOe OTpHUaHHe 3Toro ¢axra. IlpocToe oTpuumaHue
Kakoro-aufo (akra, pasyMmMeercs, JIKIUEHO BCSAKOH NOKAa3aTeJbCTBEH-
mo¥ cusbl. Ho orpunarensublt GakT MOMKHO [0Ka3BBaTh, B LOKA3EI-
BaHMe 3TOro ¢dakra MOXeT OBITL He MeHee yOeIHUTENLHBIM, YeM
NokaspiBaHMe (QaxkTa MOJOXKHTEJbHOTO 2,

CoBeTCKOe M0K43aTeJbCTBEHHOE NPaBO He JAEJIaeT passiuddst MexK-
Iy MOJIOKUTEJbHLIMHE B OTPHLATENbHBIMK (PaKTaMH Y He yCTaHaBJH-
BaeT [J TNOCJHeNHHX HMKAKWX OlpaHHuYeHME [0 CPABHEHHIO ¢ Inep-

EBLIMI.

1 ¢Ecap ueonpejeseHHble OTpHLATeNbHHIE (haKTH HennL3s HOKAa3HBATh, TO 3TO
He BCISACTBHE TOroO, YTO OHW OTPHIATENbHLIE, a BCJACHCTBHE TOTO, YTO OHU He-
onpenencuubie» (Bonnier, Traité). 3asBnenue 0OBHHAEMOro, YTO OH BCRTHAA
HOCHJ - IY'XOBYIO ILIIANY, IOBOPHT Boazumupos, HANMIOCTPHPYS HPHBEIEHHOS
Bhe MHeHHe Koxues, Taxxe H3-33 €r0 HeoUpeleneHHOCTH HEBO3MOKHO AO0Ka:
3aTh, XOTA OHo M BhHIpaxeno B nonoxurenwnofi ¢Gopme (cM. BmanuMupoOsB,
Yyerme 06 yrosomublx LoKasaresberax, CIIB, 1910, ctp. 120). «Taxmm obpa-
30M, — YHTaeM MH y Bonnier, —00j OTPHUATEALHO¥ (OPMOR CKpLIBAETCS BIOJI-
He OHpeHEJeHHOEe TIOJOKHUTE/NbHOe yTBepxuenres {(ctp. 24). Bonnier scio pas-
LAY MEXAY OTPUUATENEELIM H NOJOKHTCbHLIM NPENJIOKEeHHeM, MeXIy OTpH-
UaHHeM H YTBEPXKIEHHEM CBOJAHT K ONHOM JMINh pasHuLEe B Qopme.

> Kenny NpaBAJbHO YK23HIBAET, YTO YTBEDPXK/CHHE HEBO3MOMHOCTH [0Ka3kiBaTh
OTPRUATEJbHBIE (AKTH HAXOMHTCA B NPOTHBOPEUUM C TIPE3yMIIUWeHd HEBHHOBHOCTH
OBBMHTeMOrO, TOKAa He Noxasago nporusnoe («Qutlines of criminal law», 1936).

Cayyerckufl mamrer: «He HOLNeXKHT COMHEHHIO, YTO JOKA3HIBATL HECYWECTBO-
panHe Hero-aMuGo MomxeT OHTh HacTo TPyAHee, YeM JIOKA3BIBATh CYLeCTBOBAHHE
KaKoro-auGo GaxTa, TeM HE MeHee HeJb3A OTPRIAThb BOSMOXKHOCTH MNpelbABJE-
WA JOKA3aTeJbCTB OTPENATENbHHX NONOXKemuH» («¥ 4e0HHK DPYCCKOTO YroJIOB-
soro mpomeccas, 4. 11— Cygmonpomesofcrso, 1892, crp. 151).
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§ 23. Onus probandi B icoBeTCKOM mpane

Onus probandi — o6s3annocTe (6peMsi) nokaswiBarusa. 06 ofs3an-
HOCTH uiM GpeMeHH NOKA3bIBAHHA MBI FOBOPHIM yKe BHIe (ra. IV),
OTa 06A33aHHOCTL CTOUT B NPAMOH CRSASH C XapakTepoM ¥ NDHHUH-
‘TAM¥ OPraHusanuy caMoro IPONecca, ¢ ero HCTopuyeckKuM# opmamn
1 OCOBeHHOCTHMH.

O6eunauTeNbHAA (hopMa mpouecca Bo3jaraia 3Ty 00513aHHOCTE Ha
ofpuHATENA DO NpHHIMNY: nemo judex sine actore. B ngpesHem mu-
pe HauOoJiee MONHO NPUHIMNE OOBHHHTENLHOrO MpoLecca Hauum
CBOe BBHIpDAXEHHE B PHUMCKOM CYXONpPOU3BOLCTBE KJacCHMeCKoH sI0-
XH, Koria geifictpoBaim questiones perpetuae — npororun 6yny-
INHX CYLOB NPHUCSKHBIX, KOTH2 IpaBo OOBUHEHUS NPUHANJEKAJO He
TONBKO CHEUMAJbHO YupexkaenHstM opragaM (praefectus vigilum),
HO ¥ KaXKJAOMY PHMCKOMY TpaxKJaHMHY.

OGBunuTE L COOHPAn HOKA3aTeNbCTBA, AJIA YEro HOJydyald OT Ipe-
Topa ocoObIH  CpoK, a 3areM QOpMYyJHpOBaN Iepel NPETOPOM
o6suHerne (nominis vel criminis delatio). Cynebuoe mpoH3BOICTBO
(in judicium) mOpOHCXORHMMO Takxke myTeM OOpPHOEI CTOPOH, NpHYEM
® 37eCh 00A3aHHOCTHL OOBUHEHHS X NPENCTABJCHUA JOKa3aTesbCTB
NOJHOCTBIO NafiaNa Ha CTOPOHY, HAa OOBHHHMTEJS.

B umnepartopckyro smoxy (¢ 30 r. a0 mamed apwel mo 476 r. Ha-
et spbl) YacTHbIe OOBMHMTENM CMEHSIOTCH MOJKHOCTHBIMH JIHIa-
MH. HHKBH3MIMOHHBIA nOpunece CO3MaJd HOBEIH OOBHHHUTENBHBIE Op-
rapg — promotor inquisitionis (Zonocurens), KOTOpwit 00si3am ObIN

NpeXCTARJATh CYAY ﬁmesmmecsx Yy Hero JxokasareibCTBa, {OAIeD-
Kusas OOBHHEHHA.

B Banagnoii EBpome B 3m0xXy rocmnoictBa OOBHHUTEJHHOTO IIPO-
mecca Mel HabaogaeM KapTUHY CYIOIPOM3BOACTRA, AHAJOTHUHYIO
TOJBKO 4TO onucagHo#. [lokazaTeJncTBa M 31€Ch NPENCTABJAN 00-
BUHUTEJb, O0A3aHHOCTH KOTODOro OLIJIA BEChMA ITIPUMUTHBHBI! HCITBI-
TdHUe CYAOM OGOXUMM — BOIOH HJIH JKeJe30M, IOeIUHOK MeXIY
ocOBHHHTENEM U OOBHHSAEMBIM HAH HUX CONDHCAXKHHKAMH.

B 310Xy HHKBM3HLHMOHHOTQ IpOLecca MNOABJAIOTCS TDOKYDOpHL.
B XIV sexke Bo Opanuum M BCTpeuaeM yiKe 3THX gens du roi,
OPU3BAHHLIX CTOSATHE Ha <CTPae KOPOJEBCKHUX HHTEpecOB, BECTH
CleLCTBHEe H BRHNOJHATD ¢yHKuHM o6swaureseli. B XVI Bere uH-
KBUSHIMOHHBEIA NPONECC NPOHEK B [ epManwio; o6a32HHOCTH COOOIIATh
W TNpeNCcTaB/siTh [0Ka3aTelbCTBA CYAY B Ipouecce OOBHHEHHS H
3JeCh IIOJIHOCTBIO JIEIVIM Ha OPTaHbl IOCYA4apCTBEHHOIO DACCyeNoBa-
HHf, W3 KOTOPLIX K cepenune XIX Bexa BbIpoCsa COBPEMeHHas IIpO-
Kyparypa (Staatsanwaltschaft).

 AHFJHM CYIONDOM3BOACTBO W3IPEBIE OCYIIECTBISETCS B CO-
CTH3aTEeNILHOM NOpPsiiKe, BO3naramolleM O06i3agHOCTb COoOHpaHHsT HO-
Ka3aTenbCTB ¥ HX NPEACTABJEHHs CYAY HAa OOBHHUTEJS.

I peBaepyccruit _lipouecc. Takxe HOCMN HCKoBoi xapakrep. Ho
yXe B KHSMECKHH NePHOJ BOSHUK SKCTPAODAMHADHBIH IPOLECcC —+
CHCK, Iie NOKasaTeJbCTBAMU OBIM TBITKA, sSHIYHBIE MOJKM (CBH- -
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JeTEeNH), HOBaNbHbIH OOLICK, OrOBOp H MPHSHAHWE. 3Aech 0673aHHOCTD

1OKasbiBaHUs He Oblia AUGDEpeHUMpOBAHd, OHA BHITOJHANACH CAMHM
KCYROM>.

Ierp 1 3 1721 r. yupepun momxuocts Guckanos, a s 1792 r.—
NPOKYpaTypy BO IJIaBE C <«IeHepaI-IPOKYPOPOM» — «OKOM TI'OCYHA-
pA» B «CTPANYHM O Ledax rocydapCTBeHHEIX» 1, -

B nopegopmennoe spemst (10 CyzeGuelx ycrasos 1864 r.) m B
LOPEBOONMOHHYI0 aMOKY (R0 okTabpa 1917 r.) mpoxyparypa moa-
HOCTBIO OCYIIECTBJIANA QYHKUKH OGBHHHTENBHOTO OpraHa, NOSTOMY
¥ 6peMsd ROKaspBaHda (onus probandi) npaBMAEHOCTH NpelbLABIEH-
HOTO OOBHHEHHS NEJHKOM JeXAaNno Ha Hell, MCK/I0oYas JMIIL He3Ha-
uuTeJbHBIH KPYI Hell TaK Ha3bIBAeMOTO YACTHOTQ OOBHHEHUS. B 5TOM

nocresHeM cJiydae o6fA3aHHOCTE O60CHOBATH OOGBHHEHHe JexXajga Ha
4acTHOM OOBHHHTE]E.

B CCCP B030yxIeHue YroJOBHOTO NPeCReoBanus nepen cyneb-
EBIMA H CJEINCTBEHHHIMRH OpTaHaMM  BO3JaraerTcss Ha IPOKypATYPY
(cr. 9 VIIK PCOCP). Ha npoxypaTypy e BO3JaraeTcs # o6s3aH-
HOCTB IIOXZEpX¥aHHa OOBHHeHusA Ha cynNe. [lorepmeBmuM u ApyruM
JAUAM STO INPABO NPENOCTABAAETCA JMIUb B CJAYYasX, YCTAHOBRJCH-
HEIX 3aK0HOM (cT. ¢T. 8 m B0 YIIK PCOCP).

STH npaBuja JalOT, TaKHM 00pasoM, OTBET HA BOMPOC O TOM, HA
KOM B COBETCKOM YIOJIOBHOM IpoIecce JEXHUT . 00s3aHHOCTh AOKa-
3bIBATh [IPABHIBHOCTH NpelbsBIeHHOrc 0oOBHHeHus. Ho atum Bompoc
He ucuepneiBaeTcs. Ecau 00f3aBHOCTD I 0Ka3plBaTh NPABHIbHOCTD
NpeAbABNEHHOIO  OOBHHEHHA  JIeXKHT Ha  OOBHHUTENS, TO H
OOBUHSEMBIH HIH MOACYAUMBIA He CBOOOJHH OT aHAJOTHYHO¥W 0O64-
3aHHOCTM B OTHOIUEHHM INOJOMKEHMH, BLILBHraeMbix MMH B CBOIO 3a-

1 TlepssiM meHepa-IporypopoM 6w rpad Ilasen Msamoswy dryurmscxuil, o KO-
TOPOM HCTODHX [Ecal, YTO OH OB OJABAM M3 CaMHX YrONHEIX rOCYXapio HLeE-
muKosy (B. BepereuHrak 0B, Quepry HCTOPMH reHepas-NpoKyparypn 8 Poc-
* o@E JOeXaTepHHRHCKONG Bpemend, 1915, crp. 53). Hamo cxasars, 4r0 UeTPOBCKHE
IPOKYPOPHl MeHee BCEro OBUIA CJIefOBaTeJsAMH @ OOBUHHTENAMA HAa CcyZe. OTa
pymuEs Gojlee DE3KO BHIABMJIACH Y HUX JEmb TpH Exarepuse II « mosxe.
«Hpascrsenno-nonpnefickue ero ofssanHoctH, — ropopat mumrpres («Hcropra
cyfeGsnrx uucTanuui», M., 1859, crp. 531) o6 obasammocTsx TpoKypopa BO Bpe-
MeHa ExaTepuuhl, — COCTOSNIM B HAONIONEHEW 32 IHOpAAKOM ® OfLiecTse: OH . JKO-
ROCHI O HeMOCHVINAHHY ®JIW POUNOTe XHTeNed ryOepHuH, O HADYMICHHH NPABHI
GMATOYMHEMA, COONMA3He # BAPYILeHHy OoOMEeCTBEHHONG CHOKOECTRHA, © 3ampe-
MeHHEX TOprax...». _

B moMomis mpoKypopaM TmTpE ExaTepmHe. Xe ObUa yUpeKIeHa JOMEKEOCTH
CTPSUIMX: ONHOTO — N0 KA3CHEWM JejaM (LA OTHCKapus CYXOM YOWTKOB, mO-
HeCeHHHX Kas3modl), APYroro —mo YTOJOBHHIM JelNaM, KOTAAa OHE  OKashBaJuch
«Oe3TIACHLIME», T. €. KoTda N0 HEM He 6Ho HWCTHOB. «HpaBcTBEHHO-IO/HUER-
_CKHe OOf3aHHOCTH» CTDAOUAX OHJM Te JKe, YTO0 @ Y eKaTePHEHHCKHX IIPOKYpoO-
poB. «OHH KOMXKHH OBUIH, — g@TaeM M Yy JIMETpAEBa, — HpecieloBaTh CYXOM
OGLIECTBEHHYIO Ge3HPABCTBEHHOCTh, YCMOTPEB OOLIEH cOOMasE, «OT Kaxoro sa-
HOTO IIOpPOKA HNE TPeXa», CTPAMUMA OFBABIAN O TOM MPOKYPODY HIMW BUAHAJ
WCK, THe 1O 33KOHAM IoBesexo. ECmd oH BeTpeual B O0mecTse YEJI0BEKd, ONO-
DONEHHOro N[O CYAY, TO @MEJ TpPaBO BLIBECTE ¥ OTAATL HNOA CTpaky Ha TpW XA,
«xabu mOGpHE B UECTHHE JUONK HE OWJH CMEUIaHH C OMOPOTEHHBIMHE H Gecyecr-
HEME>, .
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mEry. 3meck JeficTByeT ofmmi npuEmmm: <«actori incumbit onus
probandi» #mm «actori incumbit probatio» — mOXaseiBaTh HOJIKeH
TOT, KTO fIBJSETCS ABTODOM IONOMKEeHHA, TpeOylomiero AoKasaTelb-
CTRA. ,

[poxypop ©06s3aH moKas3aTb CBOH OOBHHWTEeNBHEIA Te3HC., IIpoky-
pop o6emuaeT A. B rpabexe. Tak xak A., KaK M BCAKMH rpaxia-
HMH, NpenoJaraeTcs HEBHHOBHBHIM, [OKa He OyldeT IOKasaHa ero
BHH4, T. €. TaK Kak praesumptio juris uaeTr B ero moJbsy, TO 001-
3aHHOCTH 0OOCHOBaTh OOGBHHEHHE, NO0Ka3aTh BHHY A. LEJIHKOM Je-
KXHT Ha NPOKYypOpe.

B sToM cayuae OGBHHSEMEIH MOXKET OUPAHWUYUTBHCA IPOCTHIM Tpe-
GosaHueM: «JlokaxuTe, uTO # rpabuTesp; HadTe Balld NOKasa-
TeNbCTBa», IIPOKypOp NpencTaBiseT NOKAa3aTeJLCTBa; OHH OGeccnop-
HBl — rpabex coseplinn MMewHo A. OOBHHAEMbIH NPU3HAET, YTO OH
JeHCTBHTENBHO OTHRJ Y INOTEpreBLIery BellH, HO YTBEPKIAET, 4TO
BCce 5TO 6bl/a 3apaHee YCJOBNEHHAs HHCLeHHPOBKa, 1yTKa, Temeps
TOJIOPKEHHe MeHseTcs: praesumptio juris NepexodHT HA CTOPOHY
NpoKypopa, Tak Kak (aKTE YCTaHOBJEHbl, (GaKTH rosBopar O Ipa-
Gexe. [Tpoxypopy Gosblie B 3TOH 4YaCTH AOKa3blBaTb Heyero. Te-
nepb neno obeuaseMmoro (A.}) nokasate, 4TO 370 Gnln He rpafex,
a wyTtga. I[lpowsowno nepemeunenme onus probandi. Takoe nepeme-
UeHHe BO3MOJXXHO MHOTOKPaTHO MO Mepe DasBepTBIBAHMSA CYyLeCHOrt
CJeCTBHSA, IO Mepe pa3BHTHA NpoIECcCa.

Ho Moxno npenctaBuTh Takoe cTeyeHHe OOCTOSITE/BCTB, KOTAA
06BHHAEMEIA JMIIEH BO3MOXHOCTH NPEACTABHTL  J0Ka3aTeNbCTBa
NpaBWILHOCTH CBOEro yTBepxkienns. CBHIeTeNH, KOTOPble MOTJH OEl
NOATBEPAHTE ero o0bACHeHHE, eMy B TOYHOCTH He H3BECTHBL, HO HX
MOXHO YCTAHOBHTB, TaK K&K TIPOKypaType OHM H3BecTHh.. O6BHHSE-
MBIfi BIIpaBe NOpPOCHTHE CyA 006s3aTe NPOKYPAaTypY PAa3bLICKATh STHX
cBHAeTeNel, MONPOCHTh HX, JOCTaBUTh #X B CyA. B aunrsauiickod
npoleccyanbHOf MpakTHKe BCTPeUYaeTCd MHEHHEe, 4YTO Tako# IIoBO-
por onus probandi Ha OGBUHMTENsS HEBO3MOXKEH, TaK KaK 3MIecCh
JefCTBYeT IPHHIMI, Iaacsamimil, aTo OoJipllag AOCTYIHOCTBR HAaHHO-
ro AoKasaTeJbCTBA AJisT CTOPDOHBI He BJIeUeT 3a COOOH BO3JCKEHMA
Ha Hee OO0A3aHHOCTM IIPEACTaBHTb 3TO JOKAa3aTeJbCTBO, T. €. HE
IepeHOCHT Ha 3Ty cTopcHy onus probandii. |

CioenoBaresnbHO, €CJH HOAHHOE [OKAa3aTeJbCTBO HUIOEeT B IOJb3Y
OOBHHAEMOr0 ¥ €r0 MOXHO 0OBl10 OBl INOJAYUKHTbL Jierue 4vepe3 o0-
BUHUTeJNS, 005A3bIBaTh OOBHHUTENS NPEACTABHTHL 5TO I0Ka3aTeJLCTBO
Hesab3q. [IpaBuyo o GoJbIIed NOCTYNHOCTH A0Ka3aTeJbCTBAa IIPOTHB-
HO# CTODOHE 31eCh He LEeHCTBYyer. ‘

B coBeTcKOM cyZe OHO HNOJXKHO NefcTBOBATH W HefCTBYeT, Tak
KaK COBETCKHH CyA HE CBY3aH HUKAKHMH (POPManbHBIMH YCJOBHAMH
u TpeOOBAHHAMH KaK B OLIeHKE NO0KAa3aTenbCTB, Tak M B HX HCTpe-
6oBanuH.

B npuBenennoM BhIIE NpHMEPe NPOKYpPaTypa MOXKET OTKJOHHTb

1 Cnld?mB JaZUMHDPOB, YUerHe 06 yroJosumx znokasatenawcrsax, CIIB, 1910,
erp. . . '
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oT cebsa 00g3aHHOCTE onus probandi B OTHOMEHHE 5TOT'0 HOBOIO
paxTa UMb B TOM CJy4Yae, eclM NOKaXKeT, 4To CJEeICTBHe HCuep-
a0 BCe BO3MOMKHOCTH HAUTH YKA3aRHBIX CBUJeTesed, HO He HAIl-
JO KX, # UTO, CJeloBaTesqbHO, TpeGOBaHME OGBUHSEMOro JHILIEHO
BCAKOro OCHOBabuA. Ho 370 npokypopy Hafo NoKasaTsh, T. €. OpH-
HATb Ha cebs, XCTA W B NOPAAKe NPeABAPUTENLHONO OCHADHBAHMS
JIOBOAOB OOBMHAEGMOTO, TSAXECTh J0KA3aTEJNbCTBA.

Ho atoT ® noaoGunle eMy chyuaw He HCRJIOYAIOT NpaBuia o IHe-
peMellleHHH B H3BECTHBIX NPOLECCYANBHBIX YCJAOBHAX OO6A3aHHOCTH
JIOKa3bIBAHHSA.

Y ofBHHAEMOro HAHAEHL ODYIWA B3ACMa, INOXHIIEHHBIE ' BEIIH,
IeHprd H 1p.; o0dA3aHHOTTh 10Ka3aTh HX JIerajlbHOe MPOHCXOXKIe-
HHe, OTCYTCTBME Kakoi-nubo cBA3M Mexny obnaxanHdeM HMH H CO-
BEPUIEHHBIM NPECTYN/IEHHeM JIeXHUT TIPH H3BECTHBIX 0GCTOATEJB-
cTBaX Ha oOBuHAeMOM. TakMME O6CTOATENBCTBAMH MOTYT, HANpHMeEp,
ABUTHLCA Jpyrue QarThl, yCTaKaBJUBAIOLLHE HENPHUYACTHOCTH OOBH-
HAEMOTO K NAHHOMY MPECTYNJEHHIO.

OnraKo B MHBIX YCJOBHMSAX NOKa3bIBaTh NPECTYITHOE IPOHCXOKIe-
HHe HaHHBIX BelleH, WX CBA3b, 2 Uepe3 HUX H CBA3L OOBHHIEMOrO
C MHKDUMHHHDYEMBIM €MY TpecTynIeHHeM—OGa3aHHOCTh OGBHHHUTENS.

Bbt10 6Bl MpasiHbIM 33HATHEM NbITaThCA JaTh XOTA OBl nNpuG/IH3H-
TEJbHBbIH  pPeuenTapui caydaes liepexola onus probandi ¢ opmof
CTOPOHbI Ha APYTYIO, :

Summa summarum IpaBujo nepemeineduss onus probandi mox-
RO COPMYJHPORaTH JHIIE B TOM CMBICJE, 4YTO: 2) HOKaswiBaHue 06-
CTOATEJNBCTB, NOLATBEPXKAAIILIHX CﬁBHHQHJHE, BXOOHWT B 0643aHHOCTE
o6punUTENA; 6) MOKasbiRaHHe OOGCTOATENLCTB, ONDPOBEPraloNIUX o006-
BUHEHHE, BXOJIHUT B o0sA3aHHOCTE o6BHHsIEMOrO 1.

B coBeTcKOM TIpaxKAaHCKOM MpOLECCYaJbHOM IIpaBe BONPOC O TH-
JKeCTWw [OKa3biBaHHA peluaeTcd B OCHOBHOM aHAJIOTHYHO IPaBHJaM
YIOJOBHOTO CYZLONpoH3BOoNcTBa. MeXAy TeMu @ ADYLHMH IIpaBujia-
MH NPUHIHMUANBEHOH PA3HUUB! HET. -

[Tprwnun «actori incumbit probatio» 3gecs geficTByer mOJHO-
 CTBIO, XOTA W ¢ HEKOTOPBIMH OrOBOPDKAMH, BBITEKAIIWUMH W3 [IPHH-
NUMHAABHOK OCCOEHHOCTH COBETCKOTO IIpaBa — W3 OTPHIAHUA CO-
BETCKHM IIpaBOM (OpMaNbHO-OPUIHUYECKOr0 NOXXO0Aa K MPOLeccy-
aJIbHBIM OTHOHIEEHUIM. _

CymHOCTE pelueHus npo6JieMbl NOKa3bIBaHHS B COBETCKOM I'pax-
DaHCKOM IIpOIleccCyaJbHOM MpaBe BUOHA K3 aHaju3a pana craTeft
I'TIK PCOCP u rpakjaHCKuX HpOLeCCYaJbHBIX KOHLEKCOB JPYTHX
COIO3HBIX pecnyl/uK.

Tag, B raase, NOCBAIIEHHOH HCKOBOMY LPOU3BOJACTBY, VKasbBa-

1 YTpumep: mexTo A. ofsEuserca B Hesakownoll oxore. Ocmopawme xag o6BH-
HeHns — A, CXBaweE BO BpeMs OXOTh. A. ONparRIblBaeTCH TeM, 9TO OH HMeer
paspemenne. A. o013a¥ TpeNCTaBHTh paspellleHHe MJH HHHE NaKHBIE, NONTBEp-
KAdwpe ero ofbACHeHHs. DTo NPaBHJ0 BHpaxaercs Huorla bopmyiof: «Kax-
Iuii B nponecce JOJIXKeH JOKa3aTb BHICTABJSHHBIA HM Te3HC RJH IOJOXeHHe.

OTCYTCTBPIB J0Ka3aTeJbCTBa IDABHJABHOCTH TakKoro Te3Huca JHeqaaeT ero Oesno-
Ka3aTeJbHBEM RJIHM HHYTOXHLIM».
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oTcs of6sg3aTeNbHEle 3/eMERTH HCKOBOTO 3afABISHHS U CPenHd HHX
J0Kas3aTenbCTBa, nonTBepxparomue ucx L. Kpome toro, c¢1. 80 [TIK
PCO®CP, ofs3biBaioiliasi cyn [MPOU