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BBEJIEHUE

AKTYaJIbHOCTH TeMbI UcciaenoBanus. [IpeoOpa3zoBanus nociaeaHux aBajiia-
TH JIET B HAIlIEW CTPAHE UMEIOT LIEJbI0 MOCTPOCHUE COLMATIBHO OPUEHTHUPOBAHHOU
PBIHOYHOW SKOHOMHMKHU, Oa3MPYIOIICHCS Ha MPUHIMUIAX WHHUIIMATUBBI U CBOOOIBI
XO03UCTBEHHOM JIEATEIbHOCTH, YTO BhI3bIBACT HEOBIBATYIO MHTECHCU(DUKAIINIO UMY -
eCcTBEHHOro obopota. OgHAKO CTaOMILHOCTh UMYIIIECTBEHHOTO 000pOTa HElpe-
PBIBHO HAaXOAHUTCS TOJI YIPO30i M3-3a HEOJIArOompHUsATHOTO BO3JICUCTBUS BHEIITHUX
00CTOATENIbCTB, KOTOPHIE BBIPAXKAIOTCS B IUBWIMCTUYECKOW MPOEKIMHU MOCPEI-
CTBOM KOHIIEIITa HEMPEOAOJIMMOU CHUJIBI.

[IpakTryecku JIF0OOM YaCTHOMPABOBOM JIOTOBOP COJIEPKUT MOJOKEHUS O HE-
MPEOJOJIMMON CHIIE; PEAKUM CIIOP O MPUMEHEHUU MEP OTBETCTBEHHOCTH 3a Hapy-
IICHUE JOTOBOPHOTO 00s3aTelIbcTBA 0OXOAUTCS 0€3 MCCIIeIOBaHUS HENPeoa0Ir-
MBIX 00cTOATENBCTB. Kpome TOro, HempeojoauMasi cujia sIBJISCTCS OCHOBaHHEM
JUIS TPUOCTAHOBJIEHUSI CpOKa MCKOBOM JaBHOCTH, UTPAET 3HAYUMYIO POJIb B HEKO-
TOPBIX BHEJIOTOBOPHBIX 00513aTEIIbCTBAX, a TAKXKE MPOSBIISACTCS B UHBIX aCTIEKTaX.
Takum oOpazom, nuzyyaeMblii PeHOMEH 3aTparuBaeT OrpOMHOE MHOTOOOpa3ue mpa-
BOOTHOIIICHUM, CTAHOBUTCS CKBO3HBIM JIJI TPa’KIaHCKOTO 3aKOHOJIaTeNILCTBA, IU-
BUJIMCTUYECKOMN TOKTPUHBI, IOTOBOPHOU U Cy/1€0HON MPAKTUKH.

AKTYaJIbHOCTh TEMbI PACKPBIBAETCA TAKIKE B CICIYIOIINX aCIEKTaXx.

Coyuanvro-s3xonomuueckuti acnekm. CtaproBapimuii B 2007 rogy u HbIHE J0-
CTUTAIONUM amnorest (UHAHCOBO-DKOHOMUYECKHH KPHU3UC 10 MaciiTtaly dYacTo
cpaBHuBaIOT ¢ Bemmkoit nmenpeccuert 1929-1933 rr., a Takke ¢ emie 0ojiee CHIIb-
HBIM CUCTEMHBIM Kpu3ucoM 1490-1560-x ro0B, COMPOBOKIABIINM O0JIC3HCHHBIC

MPOLIECCHI TEHE3NCAa MUPOBOM KATUTATUCTUYECKON CUCTEMBI.



DKOHOMHMYECKHE TOTPSICEHUsI PEPIIEKCUBHO BBI3OBYT M OypHOE YBEIHUYECHUE
KOJINYECTBA JECTPYKTUBHO BIIUSIOLIUX HA MCIIOJHEHUE 0053aTelbCTB 3a0aCTOBOK,
BOOPYKEHHBIX KOH(JIMKTOB, TEPAKTOB, HACHJIbCTBEHHON MPECTYMHOCTH, a TAKXKE
BMEUIATEIBCTBO T'OCYJapCTBa B YACTHOIPABOBYIO cepy. 3aKOHOMEPHO BCTAHYT
BOIIPOCHI O NPUIAHUN KKJIOMY UX 3TUX OOCTOSITENIbCTB CTaTyca HEMPEOAOIUMOMN
CWJIBL, IIPY PA3PEUIEHUN KOTOPBIX HAYYHOE OCMBICIECHHUE JAHHOIO LIMBUIMCTUYE-
cKoro (heHoOMeHa CITOCOOHO OKa3aTh CYIIECTBEHHYIO MTOMOIITb.

Lloxmpunanvusiii acnekm. XOTs KaTE€ropusi HENPEOAOJUMOW CHIIBI MPUBJIE-
KAaeT BHUMAHNE YYEHBIX HE OJIHY THICAUY JIET, B IUBUIMCTUYECKON HAYKE U ITOHBI-
HE OTCYTCTBYET KOMILUIEKCHOE MPEJCTaBIEHHE 00 ATOM I'Pa)aHCKO-IIPaBOBOM (e-
HOMEHE, BKJIIOYAroUlee B ce0s ONpeAesieHne €ro MecTa B NMOHSATHUIHOM armapare
I'PAKIAHCKOTO IPaBa, OTTPAHUYEHHUE €T0 OT CMEXKHBIX IPABOBBIX SIBJICHUM, XapaK-
TEPUCTUKY OTIEIbHBIX BUJOB HEMPEOJOIUMBIX OOCTOATENHCTB.

Psin poGiiem, CBSI3aHHBIX C HEMPEOJOJUMON CUIION, BOOOIE HE MOJIYYUI Ha
CErOJIHSIIHUI MOMEHT HAJUIEKAIEro OTPAaKEHHSI B HAyKe I'PAKIAHCKOIO IpaBa:
MECTO HENPEOJOIUMON CWJIbI B MHCTUTYTE HCKIIOUEHHUS TPaKJaHCKO-IPABOBOM
OTBETCTBEHHOCTH; COOTHOIIEHUE HENPEOJLOIUMOM CUJIBI C CYIIECTBEHHBIM U3MEHE-
HUEM OOCTOSITEIbCTB; BO3MOXHOCTh NPU3HAHUS OOCTOSATEIBCTBOM HENPEOOIH-
MOI CHJIbI HAaCUJIBCTBEHHBIX JEHCTBUI; OCOOEHHOCTH HENPEOJ0IUMON CUJIbI KaK
00CTOATEIHCTBA, UCKIIIOYAIOLIETO BHEIOTOBOPHYIO OTBETCTBEHHOCTD U T.II.

Kpome Toro, B rpak1aHCKO-IIPaBOBOM JIMTEPATyPE MO-TIIPEKHEMY HE YTHXAIOT
JUCKYCCHH U IO PNy KJIACCHYECKUX BOIPOCOB UUBWIMCTUYECKON JOKTPHUHBI: I1O-
HSATUE W MPU3HAKU HEMPEOJIOJTMMOMN CHIIBI; JOTOBOPHBIE YCJIOBHUS O HEMPEOJOIU-
MOM cuiie U Popc-Maxope; COOTHOIIEHUE HEMPEOAOTUMOI CHIIBI CO CIIy4aeM, C
Ype3BbIUAHON CHUTyalHMel; MpU3HAHHUE B KA4eCTBE HEMPEOJOIUMBIX 00CTOsI-
TEJIbCTB TEPAKTOB, 3a0aCTOBOK, BMEIIATENILCTBA OPraHOB MyOIMYHOM BJIACTH U T.II.

CnoxuBIIAsICSl CUTYAlMsI CBUAETENBCTBYET O TOM, YTO C(HOPMHUPOBABILUEC
JOKTPUHAJIBHBIE TPEJICTABICHUS HYXJAIOTCS B HAy4YHOM PEBU3HMH, a 0OO3HAUECH-

HbIE TTPOOJIEMBI - B HOBOM TEOPETHUUECKOMN pedIeKCHH.



Ilpasomeopueckuii acnexm. I'paxnanckuii kojekc Poccuiickon Penepanuu
(manee - 'K P®) orpannumBaeT mpaBoBO€ PETYIMPOBAHUE HETPEOIOTUMON CUJITBI
MpEANUCAaHUsIMU JIMIIb CaMOTO OOINEro Xapakrepa, HE YJIOBIETBOPSIONIMMU IO-
TPEOHOCTSAM TEOPUH U IPAKTUKHA. B 0T€UeCTBEHHOM 3aKOHO/IaTEILCTBE OTCYTCTBY-
€T pa3BepHyTas JePUHUIIMS HEMPEOOJIUMOMN CHIIbI, HE YCTAaHOBJIEH NEepeUYeHb He-
MPEOJOIUMBIX OOCTOSITEIBCTB;, HEJOCTATOYHO IOJIHO YPEryJHpPOBaHBI BOMPOCHI
JOTOBOPHBIX YCJIOBUHM, H3MEHSOMMX ycTaHOBiIeHHble 'K P® kpurepum He-
MPEOI0OJIUMOM CUJIBI; HE OTpa)KeHa crenu(uka HEmpPeo 10 IMMON CUJTBI BO BHEAOTO-
BOPHBIX 00s3aTENIbCTBAX; HE MPOU3BEACHO Pa3TPaHUUYCHUE HEMPEOIOTUMOMN CHIIBI
C CYIIIECTBEHHBIM U3MEHEHHEM OOCTOSITENIbCTB U JIPYTUMU CMEKHBIMU SIBJICHUSIMU.

Kpome Toro, ynommHanus o HEMPEOJOIUMON CUJIE BCTPEYAIOTCS BO MHOTHX
HOPMAaTUBHBIX aKTaX YACTHOI'O U Jaxe MyOIuyHOro npasa. Mexay TeM, coliepxa-
1IMeCsl B HUX HOPMbI KOHKPETHOE COJICPKAHUE TEPMHUHA «HEMPEOAOIUMAs CHUIIa»
HE PACKpBIBAIOT, @ MPOUCXOAUT 3TO UcKiIounTesnbHO B ['K. IloaTromy kareropus
HEMPEOI0JIMMOMN CHIIBI TPUOOPETAET MEKOTPACIEBOE 3HAUCHHE.

Bce 310 TOBOpUT 0 HEOOXOIUMOCTH MPOBEJICHUS MCCIICI0BaHUMN, HAIIpaBJICH-
HBIX Ha COBEPIIEHCTBOBAHUE 3aKOHOIATENILCTBA O HEMTPEOJOJIMMOM CHIIE.

IIpasonpumenumenvuoiii acnekm. COCTOSSHUE UUBUINCTUYECKON TOKTPHUHBI O
HEIPEOoIOJIMMON CUJIe, a TAaK)K€ MMEIOIIUECS B 3aKOHOJATENLCTBE MPOOEIbl B ya-
CTH €€ MPABOBOTO PEryJUPOBAHUS MTOPOKIAOT IPOTUBOPEUHUBYIO CYJICOHYIO MpPaK-
TUKY, YTO 3HAYUTEIBLHO OCJIOXKHSET IPakJAaHCKUN 000pOT W MPUBOIUT K HapyIlle-
HUto 3aKkperuieHHoro B ¢T. 1 'K PO npunmmma Heo0X01uMOCTH BOCCTAHOBIICHUS

3alIUThI HAPYIICHHBIX I'PAKIAAHCKHX ITPAB.



Oco0GeHHO OCTPO 3TO MPOSABISAETCS IPU OTTPAHUUECHUU HENPEOJAOTUMON CHUITbI
OT CYILIECTBEHHOI'O M3MEHEHUS! OOCTOSITENIbCTB, MPU PEUICHUU MPOOJIEMbI KBaJIH-
¢uKalMy B KauecTBe HEMPEOJ0JMMOM CUJIbl HACHJIbCTBEHHBIX JCHCTBUN TPETHUX
JUI KaK TallHOrO, TaK M OTKPBITOTO XapaKTepa, JOKaJbHbIX 3a0aCTOBOK U AKTOB
OpPraHoB I'OCYJIJapCTBEHHOW BJIACTU. Takke B MPABONPUMEHUTEIbHON MPAKTUKE HE
chopMHUpOBaH €IMHOOOPA3HbIN MOAXO K YCTAaHOBJIECHUIO MPU3HAKOB HEMPEOA0IH -
MOH CHIIBI, BBISIBICHUIO €€ MECTAa B MHCTUTYTE HMCKJIIOUYEHHUS OTBETCTBEHHOCTH,
OINPEJEICHHUIO CTETIEHH CBOOOJIbI CTOPOH B (POPMUPOBAHUU JIOTOBOPHBIX YCIOBHH,
n3MeHstomux ycranoBieHHble 'K PO TpeboBaHus K HENPEOJOJIUMOMN CUIIE U JIp.

O060011eHne, aHAJIU3 U OLIEHKA MAaTEPHAJIOB CyJeOHON MPaKTUKH, TPEITPUHS -
ThI€ B pAMKax HACTOALIEH pabOThl, MOTYT CIIOCOOCTBOBATH Pa3peIIEHUIO psiia Ipo-
TUBOPEUUN MPAKTUYECKOIO MIIAHA.

Crenenb Hay4yHOW pa3padoTaHHOCTH TeMbl. BOmpochl, CBSI3aHHBIE C He-
MIPEOJIOJIMMOM CUJION, 3aTPAaruBajIlCh B HEMAJIOM KOJMYECTBE HAYYHBIX padoT.

Cpean NOCBSIIIEHHBIX HEMPEOI0IMMON CUJie MOHOTpauil CTOUT BBIIEIUTH
paboty E.A. [laBnoackoro «Cnydaii u HeNpeoAoauMas CHia B IPaKIaHCKOM TIpa-
Be» (1978 r.) u ogHommenHyro MoHorpaduto F0.B. SAumenera (2009 r.). Onnako
JAHHBIE aBTOPHI B PABHOW CTEINEHU JIEJIAIOT AKUEHT HE TOJIBKO Ha HEMPEOJOJIUMOM
CHWJIE, HO M Ha IPakIaHCKO-IIPAaBOBOM cilyyae. Mexly TeM, MHOTOOOPA3ue U CIOXK-
HOCTHb (JEHOMEHA HEIMPEOJOJUMON CHIIBI TPeOYIOT MPOBEACHUS HCCIEAOBAHUH,
CHEUATBHO MOCBAIIEHHBIX UCKIIOYUTENIBHO SIBJICHUIO HETPEOA0IMMOMN CUITbI U 3a-
TparuBaroOUIMX BCE €r0 CYIIHOCTHbIE CTOPOHBI.

E.C. KannynoBa B nuccepranuu «Henpeononumas cuila U CMEXHBIE C HEH
nousaTus» (2005 r.) akKymyJMpoBasia CBOM yCWJIMSI Ha U3YyYEHUU B3aUMOCBSI3U U
pa3IMuEHHs] HEMPEOAOIUMON CUJTBI CO CMEKHBIMU SIBIICHUSAMU. 3a MIpeAeIaMu BHH-
MaHUsl aBTOpa OCTAIHMCh KaK HEKOTOphIE OO0IIMe (HampuMmep, MECTO HEMpPeoa0u-
MOl CHUJIbI B MHCTUTYTE I'PaKJAHCKO-IIPABOBOM OTBETCTBEHHOCTH), TaK U YACTHBIE
BONPOCHI (HEJOCTATOYHO IOJIHO OBLIM PacCMOTPEHBI OTAEIbHBIE BUABI 0OCTOS-

TEJIBCTB HEMPEOJOJIUMOMN CUIIBI).



Hucceprannonnsie pabotrel O.H. 3axaposoii «Henpeomonumas cuna u rpa-
KITaHCKO-TpaBoBasi orBeTcTBeHHOCTH» (2005 r.) m C.H. UBanoBoi «O6cTOATEND-
CTBa HEMPEOAOIUMOI CUJIbI B COBPEMEHHOM rpakianckoM mpase» (2009 r.) mo-
CBAIIEHBI TJIABHBIM OOpa30M POJU HEMPEOAOTUMON CHUIIBI KaK OOCTOSITENIbCTBA,
YCTPAHSIIOUIETO T'Pa’KJAaHCKO-IIPABOBYIO OTBETCTBEHHOCTh. MccnenoBarenu Heno-
CTaTOYHO MOJAPOOHO U3YUMIIM COOTHOLIEHUE HEMPEOIOJIMMON CHIIBI CO CMEXHBIMU
IpaXKJaHCKO-TIPABOBBIMU KOHIENTaMHU, 0€3 4ero He MOXET OBbITh B MOJHOU Mepe
MOHSITAa CYITHOCTb 3TOM IUBUIUCTUYECKON KaTErOPHH.

Kpome Toro, conumubsie o o0bemMy maparpadsbl, MOCBSIIEHHBIE 00CTOATEIh-
CTBaM HEIPEOAO0JUMON CUJIbL, IPUCYTCTBYIOT B HEKOTOPBIX JUCCEPTALUOHHBIX pa-
0oTax 1o poacTBeHHOU TemaTuke. Tak, MOxHO Ha3BaTh auccepranuu O.B. Imut-
pueBoil «OTBETCTBEHHOCTh 0€3 BHHBI B TpakaaHckoMm mpaBe (1996 r.), paccmor-
pEBLIEH HENMPEOJONUMYI0 CUIy B pa3pe3e IpaHHIlbl OE3BUHOBHON OTBETCTBEHHO-
ctu; H.I1. KopirynoBoit «O0cTosiTenbCcTBa, OCBOOOXKIAIONINE OT OTBETCTBEHHOCTH
3a HapyuieHue noroopa» (2007 r.), u3y4yuBIIeH HEMPEOTOJIUMYIO CUITY B KOHTEK-
CTe OOCTOSITENIbCTBA, YCTPAHSIOIIETO JIOTOBOPHYIO OTBETCTBEHHOCTD; J[.B. boraa-
HOBa «OCBOOOXIEHUE OT OTBETCTBEHHOCTH U €€ UCKIIIOUYEHHE B POCCUICKOM Ipa-
xKaaHckoM mpase» (2012 r.), IpesIoKUBILIET0 U0 O HENPEOJOIUMON CHIIe KaK
O0OBEKTUBHOM OCHOBaHWU, UCKITFOYAIOIIEM OTBETCTBEHHOCTb.

OpHako mJisi JOCTKEHUS TEJIeH, CTOSBIIUX TIEPENl dTUMHU aBTOPaMH, OBLIO
JOCTaTOYHO OOILEr0 PacCMOTPEHMS] HEKOTOPBIX AaCHEKTOB pa3BEepThIBAHUS He-
MIPEOJIOJIMMOM CHUJIBL; OTJEJIbHBIE BOIIPOCHI AllpUOPU HE MOIJIM BOWTHU B cepy UX
Hay4HBIX UHTEpECOB. Torga Kak caMoA0CTaTOYHOE 3HAYEHUE, KOTOPOE UMEET KOH-
HENT HENPEO0JIMMON CUJIBbI JIJISl IUBUIMCTUYECKON TEOpUH, TPAXKIAHCKOIO 3aKO0-
HOJ/IATENbCTBA W MPABONPUMEHUTEIHLHON MPAKTHKH, IETAET HEOOXOUMBIM MPOBE-

ACHHUC HAYYHbIX HSBICKaHHﬁ, (i)OKYCHp}IIOHJ;I/IX BHMMAHHC NCKIIIOUHNTCIIBHO HAa HCM.



Leab paGoTbl: chopMUPOBATH KOMILIEKCHOE IIMBHJIMCTHYECKOE MpeICTaBIe-
HUE 0 (EHOMEHE HENMPEeOJ0JIMMON CUJIbI Ha OCHOBE HAYYHOU JIUTEpaTyphl, rpa-
KIJAHCKOT'O 3aKOHOIaTENIbCTBA U AKTYAJIbHOW MPABONPUMEHUTEIBHON TPAKTHKHU.

I[J'I?I JOCTHIKCHMUA YKaBaHHOﬁ oeiaun OBUIN ITOCTABJIEHBI cdileayromume 3agaqu:



ONPEAETUTh MECTO KATErOPUM HEMPEOAOJIMMOM CUJIbI B IOHATUMHOM armapa-
T€ IPa)KJaHCKOr'0 IIPaBa v 3aKOHO/IATEIIbCTBA;

chopMynupoBaTh MPU3HAKU HEMPEOJOIUMON CHUIIBI U, OCHOBBIBASICh HA HUX,
MPEJIOKUTH ONPENCIICHUE JaHHOTO MTOHSTHS,

MPOCEINTh B3aUMOCBSI3b HEMPEOIOIMMON CHIIBI U CYIIECTBEHHOTO U3MEHE-
HUSI OOCTOSATENLCTB U yKa3aTh MyTH CHATHUS IPOTUBOPEUH, B KOTOPHIE HA MPAKTHU-
K€ BCTYNAIOT JaHHbIEC FPAXKIAHCKO-ITPABOBbIC SIBICHUS;

BBISIBUTH MPAKTUYECKUE U TEOPETUUECKUE MPOOJIEMBbI, BOSHUKAIOIIUE B MPO-
1ecce OTTpaHUYCHHS HEMPEO0IMMOMN CUIIBI OT (popc-Maxopa U (HOpC-MasKOPHBIX
OTOBOPOK, U IPEIJIOKUTh UX Pa3pELICHHUE;

YCTAaHOBUTH HAJJIEHKAILIEE pA3rPAHUUYCHUE KATETOPUN HENPEOAOJIUMOM CHJIBI U
IPaXKJIaHCKO-TIPaBOBOIO cityyas (Kazyca);

COOTHECTH MOHATHS «HEMPEOJOIUMAS CUJIa» U «UPE3BbIUYATHASI CUTYaLIUS»;

OINPEJENIUTh 00CTOATENBCTBA, OKA3bIBAIOIIME HEMOCPEACTBEHHOE (PU3NYECKOE
BO3/ICHCTBUE HA MPEAMET UCTIOIHEHHUS, KOTOPbIE MOTYT ObITh KBATU(UIIMPOBAHBI B
Ka4eCTBE HEIPEOI0IUMON CUIIBI;

0003HAaYUTh, KAKUE U3 00CTOATETHCTB, HE OKA3bIBAIOIIUX HETIOCPEACTBEHHOTO
(bu3rUecKoro BO3JEHCTBUS HA MPEAMET UCIOJIHEHHUS, COOTBETCTBYIOT KPUTEPUIM
HENPEOOIUMON CUJIBI;

yKa3aTh OCOOCHHOCTH BUJIOB HEMPEOJOIUMOMN CUIIBI BO BHEAOTOBOPHBIX 00s-
3aTeNIbCTBAX;

c(hOopMyIUPOBATh MPEAJIOKEHHS 110 COBEPLIEHCTBOBAHUIO IPAXKIAHCKOIO 3a-
KOHOJATEIBCTBA O HETPEOJOJIUMOM CUIIE U MPAKTUKHU €T0 IPUMEHEHUSI.

O0beKT HCcCae0BAHUSA — HENPEOAOJIMMas CHIIA KAK SIBJEHUE T'PaKJaHCKO-
IIPaBOBOM JEUCTBUTEIILHOCTH.

IIpeamer ucciieoBaHUA — HAy4YHBIE TPY/bl, MOCBSIICHHbIE (EHOMEHY He-
IIPEOAOIMMON CHIIBL;, HOPMBI POCCUHMCKOTO TPaXXJAHCKOTO 3aKOHOAATENBCTBA; HC-
TOYHHKHU YHUDUKAIIUU MEXKIYHAPOJIHOTO YaCTHOTO IMPaBa; 3aKOHOJATEIHCTBO 3a-

pYOEXKHBIX CTpaH; cy/ie0Hasi MpaKTUKa MPUMEHEHUSI HOPM O HEMPEOI0JIMMON CUJIE.



Metogosornyeckass ocHoBa mucciaenoBaHusi. OOILIEMETO0IOTHYECKYIO
OCHOBY JUCCEPTALMU COCTABUJI JUAJICKTUKO-MaTEPUAIMCTUYECKUA METOJ MO3HA-
HUSI IPABOBOW JIEVCTBUTENBHOCTH, MO3BOJUBIINN MPOAHAIU3UPOBATH PA3JINYHbIC
TOUYKH 3PEHUSI HA TPEIMET TUCCEPTALMU, PACCMOTPETh MPOOIEMATHKY HEIPeoI0-
JUMOM CHJIBI B paMKax I'PaKJIaHCKOTO MpaBa B HEPA3PBIBHOM E€IUHCTBE C MHBIMU
MIPaBOBBIMU SIBJICHUSIMH, & TAKXKE C OMOPOM Ha CyJIeOHYIO IPAKTHUKY.

TakXe aKTUBHO UCIIOJIB30BAINCH CIEAYIOIINE METO/AbL: CPABHUTEIBLHO-IIPABO-
BOM, IPUMEHSBUIMICA B IIPOLIECCE CPABHUTEIBHOIO aHAIN3a IIPU3HAKOB HENPEOI0-
JIMUMOW CWJIBI, HEKOTOPBIX €€ Pa3HOBUHOCTEM, a TAKKE KPUTEPUEB 3aTPYAHUTEIIb-
HBIX 00CTOSATENLCTB B Poccuu, cTpaHax KOHTUHEHTAIHHOM M aHTJI0-CAKCOHCKOM
MPaBOBBIX CEMEH; METOJ MPABOBOrO MOJECIMPOBAHUSA IOMOI BbIpaOOTATh
KOHCTPYKITUIO 3aTPYAHHUTEIBHBIX OOCTOATEIHCTB KaK WHCTPYMEHTA ISl CHSTHS
MPOTUBOPEUYHI MEXIY HEMPEOJOJIUMON CUIION U CYLIECTBEHHBIM M3MEHEHHUEM 00-
CTOSITENBCTB; METOJ CUCTEMHOI'O TOJKOBAHUS IPABOBBIX HOPM IO3BOJIMI CAENIATH
BBIBOJI O CTEMEHU CBOOOJBI CTOPOH B OMpPEAENIEHUU JOTOBOPHBIX YCIOBUN O HE-
IPEeoI0JIMMOM cuiie U popc-mMaxkope.

Kpome toro, B mmporecce HanucaHus TACCEPTALMHU MCIIOIb30BAIIMCH HEKOTO-
pBI€ Y3JIOBBIE KATETOPHUH JUAIIEKTHKHU: 00I1Iee, 0COOEHHOE, eNMHUYHOE (TIPH peliie-
HAHA BOIIPOCA O KPUTEPUM HENPEIOTBPATHUMOCTH IOCIEACTBUU HEMPEOIOIUMOTO
00CTOSITENIBCTBA); CIIYYAHOCTh U HEOOXOAMMOCTD (NP pa3TpaHUUYCHUH CITydasi U
HEIPEOI0JIMMON CUJIbI); BO3MOKHOCTh U JIEMCTBUTENBHOCTh (IIPU pa3rpaHuUYCHUU
ClIy4as OT HEMPEOIOIMMOM CHJIbI, @ TAKKE IPU PELICHUH BOIIPOCA O BO3MOKHOCTH
KBaJIM(PUKAIIMY B KQU€CTBE HEMPEOAOIUMOMN CHITbI pa300HHOT0 HANAACHMUS).

TeopeTnueckyio 0CHOBY JuccepTaluu 00pa3yIoT:

10



- Tpy bl 1o rpaxkaanckomy npaBy: T.E. A6osoii, C.C. AnekceeBa, b.C. AHTH-
moHoBa, H.A. bapunoBa, A.B. bapkoBa, B.A. benosa, A.M. bensikoBoii, J1.B.
bormanosa, M.M. bparunckoro, E.B. Basununa, B.B. Butpsasackoro, BI.To-
ny6mnosa, O.B. JImurpuenoii, O.H. 3axaposoii, C.H. BanoBoO#, 0O.C. Hod-
¢e, E.C. Kantynosoii, I'.B. Konony06a, H.I1. Kopmynosoii, O.A. KpacaBuukosa,
O.A. Ky3nenosoi, JI.A. JIynna, A.JI. Makosckoro, H.C. Maneunna, [I'.K. Marse-
eBa, B.II. Mo3omuna, N.b. HoBunkoro, B.A. Oiiren3uxrta, E.A. IlaBioackoro,
E.B. Ilaceka, 1.A. [TokpoBckoro, b.W. [Tyrunckoro, A.A. CepBetnuka, A.A. Co6-
yaka, B.A. TapxoBa, E.M. TyxwunoBoii-Opaanckoit, B.A. Xoxmosa, M.IO. Yenbi-
meBa, T.M. SI6noukoBa, B.®. fAxosnera, FO.B. Slumenena u ap.;

- TPyl CIEUATIMCTOB MO MEXAYHAPOJHOMY YACTHOMY MpPaBy U CPABHUTEIIb-
HoMmy mipaBoBeneHuto: U.P. Akumonoii, A.I1. benosa, H.I'. BunkoBoii, ®. e
Jlai, ®@. Kenonu-Kpucran, B.A. Kanamesckoro, H. Kpucranna, X.Kerua, A.C.
Komaposa, M.T". Po3en6epra, M. ®onteiina, K. [{Baiirepra u np.

Kpome Toro, mocrapiieHHbIE B JHMCCEPTAIlMU 3aJa4dl MMOTPEOOBAIM aHAIIN3a
dunocodckux counnenut Apucrorens, B.®. Acmyca, I'.B.®. I'erens, U. Kanra,
A.H. Kauruna, B.1. Jlennna, A.M. Munacsina, B.B. Opnoa, ®@. DHrenbca, u Jip.

HopMaTuBHYI0 OCHOBY MCCJIEIOBAHUSI COCTABWIIM UCTOYHUKH YHU(PUKAITUN
MEKIyHApOJIHOIO rpaxaaHckoro npasa, 'K P®, tpancnopTHsle KOJEKCHI U yCTa-
BBI, a Tak)Ke MHBIC (PeaepalibHbIe 3aKOHBI, IOJI3aKOHHBIC HOPMATHBHO-TIPABOBHIC
AKTbl, PEryJIUPYIOLIHUE BOIPOCHI, CBA3AHHBIE C HENPEOJOIUMOMN CUION. bbuu u3y-
4yeHbl HOpMaTuBHBIE JNOKyMeHTbl nepuona CCCP, a Takxke IOJOKEHUs TIpa-
KIAHCKOTO 3aKOHOJIaTeNIbCTBA HEKOTOPBIX 3apyOekKHBIX rocynapcTB. OTnenbHbBIC
3a/1a4d UCCIIeIOBaHMS MOTPeOOBaIM aHallM3a HOPMATUBHBIX aKTOB MHOM oTpaciie-

BOW HAITPaBJIICHHOCTH.
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OMIUPUYECKYI0 0a3y HCCJIeIOBAHUN COCTABUJIM IPABOINPUMEHHUTEIIbHBIC
akThl, npunaTbie KoncrutynuonnsiM cyaoM PD (1), MexayHapoaHbsIM KOMMepUe-
CKUM apOHUTpaxxHbIM cyAoM Ipu ToproBo-npomsinuieHHOW nanate PD (6), Bep-
XOBHBIM CysioM P® (6), Beicimm apoutpaxubsim cygom PO (24), denepanbHbIMU
apoutpaxxubIMu cynamiu (79), a Taxoke ApOUTPaXKHBIMU alleJUISIIUOHHBIMU CYJIaMU
(24), ApbOutpaxnsiMu cygamu MockBbl (3) u MockoBckoit ob6mnactu (2), Mo-
CKOBCKHM TOpOJICKMM cynioM (2). Bcero B pabore nmpucyTcTBYIOT CChUIKH Ha 147
Cy1eOHBIX aKTOB, MPUHATHIX B 1997-2013 ronax.

Hay4ynasi HoBU3Ha padoTbI COCTOUT B TOM, YTO Ha 0a3e HOBBIX TEOpETHUYE-
CKUX TOJIOKEHUH, PACKPBITHIX B pab0OTe, OCYIIECTBICHO CUCTEMHOE IIMBHIIMCTUYE-
CKO€ HCCIIEIOBAaHUE JIOKTPUHAIBHBIX U MPAKTUUECKUX MPOOJIEM, CBSI3aHHBIX C 00-
CTOSITEJIbCTBAMH HETIPEOJIOTMMOM CHJIBI, MO3BOJIMBIIEE O(POPMUTH KOMIUIEKCHOE
TEOPETUUYECKOE MPEACTABICHNUE O JAHHOM I'PaKJaHCKO-IIPABOBOM (PEHOMEHE.

[Ipu »TomM B pabote: pa3pabOTaHO HOBOE HAYYHOE NPEICTABICHHUE O He-
IPEOJIOJIMMON CHUJIe KaK 00CTOSATEIBCTBE, UCKITIOYAIOIIEM MPOTUBOMPABHOCTD €5 -
HUS, TPOWLITIOCTPUPOBAHA TUATIEKTUYECKAsi B3aUMOCBSI3b HEMPEOI0TMMOMN CHIIBI C
BHUHOW Y MPOTUBOMNPABHOCTHIO; MPEANPUHAT NPUHIMINAIBLHO HOBBIN MOAXOJ MPHU
neUHUPOBAHUYU HETIPEOJIOIUMON CUIIBI: TOMHUMO OOBEKTUBHO MPUCYIIUX €M MpH-
3HAKOB AKIEHT CHAEJIaH TAaK)Xe Ha JESATENIbHOCTH MOCTPAAABIIErO JULA MO Mpeay-
MPEXKICHUIO W (MJIN) JTUKBUIAIMH TTOCIEACTBUI 0OCTOSITENIbCTBA; CHOPMYITHPOBA-
HO HOBOE€ TOHSTHE «3aTPYIHUTEIbHBIE OOCTOSTENBCTBAY, CIIOCOOHOE YPEryaupo-
BaTh MPOTUBOPEUHS, KOTOPhIE BOBHUKAIOT HA MPAKTUKE MpHU puMeHeHun Hopm ['K
P®, nocBseHHBIX HEMPEOIOTUMON CUJIE U CYIIIECTBEHHOMY M3MEHEHHUI0 00CTOs-
TENbCTB; pa3pab0TaHa HOBash METOJMKA pa3pelieHus] MpoOJieMbl OTIPAaHUYCHUS
CiIy4yas OT HEMpPEeOoJOJIMMON CHIIbI — HA OCHOBE OTJAEJIbHOTO PAa3rpaHUYECHUsI C HEH
BHEITHETO M BHYTPEHHETO CIy4YaeB; OMpe/IeNieHbl HACUIILCTBEHHbBIC ACHCTBUS (Kak
TalHOTO, TaK M OTKPBITOIO XapakTepa) B acleKTe MPU3HAHUS UX O0OCTOSTEIhCTBA-
MU HENPEOJOJIMMON CHIIBI; YTOYHEHBI OCOOCHHOCTH BHJIOBOTO TPOSIBIICHUS HE-
MIPEO0IUMOM CUJIBI BO BHEJIOTOBOPHBIX 00s3aTEIhCTBAX.

Ha 3alIUTY BBIHOCATCH CJICAYIOHIME MOJTOKCHUA
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1. Henpeononumas cuia - 3TO BHEIIHEE HEOTBPATUMO HACTYIIHMBIIIEE YPE3BbI-
qaitHoe (HE3aBUCUMO OT MPEJBUJICHUSA) MPH JIAHHBIX YCIOBUSIX OOCTOSTEIHCTBO,
MOCJIEJICTBUSI KOTOPOTO JEJIal0T MCIOJHEHUE JIOTOBOPHOrO 00s3aTesbcTBa abco-
JIOTHO HEBO3MOXKHBIM JINOO CBOMM BO3/ICHCTBHEM BBI3BIBAIOT MPUUMHEHUE BpEa
HE3aBUCUMO OT JIeATeabHOCTH Juia. Cchlika Ha 00CTOSATENBCTBA HEMPEOLOTUMOMN
CWJIbl HE JIOIyCKAeTCs, €CIM HUX IMOCIEACTBUS HE ObUIM NPEIyNpekIeHbl U (MIIH)
JIMKBUJMPOBAHBI BCJIEACTBUE HENPUHATHUS JIMLIOM BCEX BO3MOJXKHBIX JUII HETO U
JUISL IPYTUX JIMI], OHOTUITHBIX TIO POJY U YCIOBUSIM JICSITEIbHOCTH, MEp 3a00TIIH-
BOCTH M OCMOTPUTEIBHOCTH.

JlaHHOE ONpENENIeHNE CONEPKUT NEPEUECHb M3BECTHBIX HAYKE I'PAXAAHCKOTO
IpaBa MMPU3HAKOB HEMPEOOJIUMbIN CUJIBI (UPE3BBIYAHOCTD (HE3aBUCUMO OT IIpei-
BUJICHUS), OTHOCUTEJIBHOCTh, BHEIIHUI Xapaktep). Kpome TOro, oHo mo-HoBoMy
OTpaXaeT MPHU3HAK HEMPeIOTBPATUMOCTH, KOTOPBIM pa3OUT Ha JBE YAaCTHU: HEOT-
BpPaTUMOCTb HACTYILJIEHUSI 00CTOSATENBCTBA U HEYCTPAHUMOCTD €0 MOCJIEICTBUM.

2. byayun 0OCTOSATENBCTBOM, UCKIHOYAIOIIUM OTBETCTBEHHOCTh, HENPEOJIO-
JUMasi CUJIa MCKJIFOYAET JIEMEHT COCTaBa NPABOHAPYIICHUS, 3aKJIHOYAIOLINICS B
HETIPUHIATUA HEOOXOTUMBIX MEp», T.€. IPOTUBOIPABHOCTh, HECMOTPS HA TO, YTO
'K P® onpenensier yepes 3Ty popMyIupoBKY BUHY. B cBsi3u ¢ 3TUM mpeiioxKeHo,
BO-TIEPBBIX, 3aKpenuTh B 'K mpe3yMnuuio npoTUBONPABHOCTHU: «JIMLO HECET OT-
BETCTBEHHOCTb, €CJIM HE JOKAXET, UTO MPHUHSIIO BCE BO3MOXKHBIE OT HErO MEpPHI 3a-
OOTJIMBOCTM U OCMOTPUTENBHOCTU JMJIA HUCIOJHEHHS] 0053aTeabCTBA WIM JUIS
MpeI0TBpalIeHUs] MPUYMHEHUS Bpena». Bo-Bropeix, Bkitounth B I'K ctathio «O0-
CTOSITENIBCTBA, WCKIIIOYAIOIINE MPOTUBOIPABHOCTD JESHUS», 1€ HENPEOJ0INMAs

Cuiia NOJDKHA HAXOOUTHCA PAAOM C UHBIMU aHAJIOTUYHBIMU 00CTOSITEILCTBAMH.
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3. OOcTosiTenbCcTBa, JAENAOIINEe HEBO3MOXHBIM HCIOJHEHHE JOTOBOPA,
00s3aHHOCTh IO KOTOPOMY €Illé HE HapylleHa, HO JalibHeWIee ero
CYLIECTBOBAaHHE HEBO3MOXXHO Ha Oyjayiiee Bpems, MpHUYEeM HE BPEMEHHO, a
MOCTOSTHHO, 110 CBOMM KPUTEPHSIM MOANAAAI0T KaK MO HETPEOI0JIMMYIO CUILY, TaK
U TIOJI CYIIECTBEHHOE M3MEHEHHE 00CTOSTeNbCTB. Jpyrue BUIbl HEMPEOAOTUMBIX
U CYIIECTBEHHO H3MEHUBLIMXCS OOCTOSITENIbCTB, MMEsI MEXay coOoi OoJblie
paznuyus, YeM TOXJECTBAa, Ha TMPaKTHUKE BCTYMAlOT B MPOTHBOPEYUS,
Hepa3pelrMble TpPH TIOMOINM  CYIIECTBYIONIETO MOHATHUWHOTO apceHaja
[MUBWJIMCTUYECKON HAyKH U 3aKOHOJaTenbCcTBa. lIpeiokeHo CHATh HX
nocpeacrsom  uHrerpauuu B 'K P®  gokrtpuHanpHONM — KaTreropuu
«3aTpyIHUTENbHBIE OOCTOATENBCTBA», KOTOPbIE (YHIAaMEHTAIBHO H3MEHSIOT
paBHOBecHE 00s3aTENLCTB B CHJIy BO3pAacTaHUs CTOMMOCTH JIMOO yMEHbIIECHUS
IIEHHOCTH  UCIOJHEHWs W (WiIu)  JIeNlal0T  HUCIOJHEHHE  YPEe3MEpPHO
OOpeMEHHUTEIbHBIM; WX TOCIEACTBHEM BBICTYNAeT M3MEHEHHE JOroBOpa
(MpUOPUTETHBIN BapHAHT), INOO €ro pacTop:KeHue (€cii N3MEHEHHE HEBO3MOKHO

WJIA HETIPUEMIIEMO).
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4. @opc-Maxop €cTb JOTOBOPHOE YCJIOBHE, pErJaMEHTHpPYIOIIee Ipa-
A IJAHCKO-IIPABOBYIO OTBETCTBEHHOCTD, B TO BPEMS KaK HEMPEOI0IMMAast CUJIa - UM-
IIEPAaTUBHO YCTAHOBJICHHOE OCHOBAHUE, UCKITIOYAIOIIEE IPAKIAHCKO-TIPABOBYIO OT-
BETCTBEHHOCTh. Bo3HMKaromue B rpaxmanckoMm mpaBe PD mpobiembr Teopuu u
MIPAKTUKH, CBA3aHHBIE C PA3rPAHUYCHUEM JTAHHBIX MPABOBBIX SBICHUM, IPEAIONKE-
HO Ppa3pelIuTh MOCPEACTBOM KOHUENTyalln3allii KaTeropuu «dopc-MaxkopHas
OTOBOPKa»: «CTOPOHBI BIIPAaBE BKIIOYHUTH B JOTOBOpP ycioBue ((hopc-MakopHas
OrOBOpKa), OMpEeIIsIoniee OCHOBAaHUSI OTBETCTBEHHOCTH 32 HEUCIIOJIHEHHE WIIH
HEHa/IJIe)KAIlee HUCIOJHEHUE 00s3aTeNbCTBa (KaK TO: YCTAHOBUTH HMHBIE, TOMUMO
HEIMPEOJOIMMON CUJIbl OCHOBAaHUSI MCKJIIOUEHHSI OTBETCTBEHHOCTH; BBECTU WHBIE,
YeM IPeTyCMOTPEHbI 3aKOHOM, OCHOBAHUS HACTYIUIEHHS] OTBETCTBEHHOCTH (OTBET-
CTBEHHOCTb INPEAIIPUHUMATENIEM Ha OCHOBE BUHBI WJIM HACTYIUICHUE OTBETCTBEH-
HOCTH JaK€ B Clly4yae BO3JEHCTBUSA HENPEOAOJUMON CWIIbI U T.II.); ONPEIETUTH
NepeUYeHb 0OCTOSATEIBCTB, KOTOPhIE HE BJIEKYT HUCKIIIOYEHHS] OTBETCTBEHHOCTH; U
T.IL)».

5. [Ipu pa3rpaHvueHuu cirydasi 1 HEPEO0JIUMON CUITbI HEOOXOIUMO YUUTHI-
BaTh, YTO KATETOPHUS «TPAXKIAHCKO-IIPABOBOM Ka3yC» OXBATBIBAET J1Ba HEOJHOPOI-
HBIX SIBJICHUS: BHEITHUN M BHYTPEHHUHN Ka3yChl, UMEIOIINE MEXy cO00i 00111ero
MEHBIIIE, YEM KaXIbId W3 HUX — IO OTHOLIEHWIO K HENMPEOJOIMMOM cuie. BHy-
TPEHHHUM Ka3yC, KaK M HENPEOJOJIMMasl CUja, XapaKTEpPU3yeTCs NPU3HAKOM HEY-
CTPaHUMOCTHU TOCJEACTBUNA, HO OTIMYAETCA OT HEE TEM, YTO UMEET BHYTPEHHEE
MIPOUCXOXKJIEHHE B c(hepe AesTeNbHOCTU Jula. BHEMHMI Ka3zyc, KOTOpOMY, KaK U
HEIMPEOJOIMMON CHJIE, MPUCYL] BHEIIHUI XapaKTep, OTIUYAETCS OT HEE TEM, UYTO
HE KBATM(DUIIMPYETCS TPU3HAKOM HEYCTPAHUMOCTHU MOCIIEICTBUM.

6. Kateropus «upe3BpluaiiHas CUTyalMs» BKJIIOYAET JBE B3aWMOCBS3aHHBIE
COCTaBJISIIOLIME: CaMO JECTPYKTUBHOE OOCTOSITENILCTBO, BBI3BABILEE WMIIM CIIOCO0-
HOE€ BbI3BaTh HEOJArONPUATHYIO OOCTAHOBKY Ha ONPEECICHHOW TEPPUTOPUU U HE-

MOCPEACTBEHHO CIOXKUBIIASACSI OOCTAHOBKA, T.€. PEXKUM YPE3BbIYaHON CUTYaIIUH.

15



OOcTosTeNnbCTBA HEMPEOJOTUMON CHUJIBI, XapaKTepU3YyIOIIHecs HeoObIYaitHO
MOIIHBIMU U TPOMAJHBIMU Pa3PyLIUTEIbHBIMU MOCIEICTBUSAMHU, BIEKYLIIUMU WU
CHOCOOHBIMM TIOBJIEYb YEJIOBEUYECKUE >KEPTBBI, MAaTepUajbHbIE MOTEPH, YIIEPO
OKpY>Kalollel cpejie, OJAHOBPEMEHHO SIBISIOTCS JECTPYKTUBHBIMH OOCTOSITEIb-
cTBaMU. JleCTpyKTHUBHBIE OOCTOSTENBCTBA, KOTOPHIE B YUCIE MPOYETO JIETAI0T He-
BO3MOKHBIM HCIIOJJHEHHE KOHKPETHOIO YaCTHOIIPABOBOT'O JOTOBOpPA, SIBISIOTCS
OJIHOBPEMEHHO U OOCTOATENHCTBAMH HEMPEeo0IUMON cuiibl. OcTanbHbIe UX pa3-
HOBUJIHOCTH C HEMPEOAOJMMON CUIJION B3aMMHO HE MEPECEKAIOTCS.

PexxuM upe3BpIlYaiHOM CUTyallUH, BIEKYIIMN NPUOCTAHOBIICHUE WM 3aIpeT
OCYIIECTBIICHUS JECATEIBHOCTH, COCTABISIOLIECH IPEAMET YaCTHOIIPABOBOIO JOTO-
BOpPa, BBICTYIIAET TaKXe U OOCTOSTEIIbCTBOM HEIPEOIOIUMON crilbl. IHBIE MPOSIB-
JICHUS PEXKMMA YPE3BbIYANHON CUTYAlMA HENPEOAOJIMMOM CUIJION HE SIBIIFOTCS.

7. B kauecTBe HENMPEO0JIMMON CHIIbI HEOOXOAUMO KBaIu(ULIUPOBATH BOCH-
HBIE JIEVCTBUA, TEPAKTHI, BO3ICUCTBUE TPAHCIIOPTHOTO CPEJICTBA TPETHETO JIMIIA, A
TaK)K€ HACWJIbCTBEHHBIEC NIEUCTBHS TPETBHUX JIUI[ OTKPBITOrO Xxapakrtepa (pa30oM,
CaMOYIIPaBCTBO, MUPATCTBO U Jp.) U T.n. KpoMe TOoro, He0OXOIMMO JOIMOIHHUTD
MepPEeUYeHb OOCTOSITENILCTB, KOTOPBIE HE MOTYT OBITh MPU3HAHBI HEMIPEOI0OJTMMON CH-
JIOM, «ICUCTBUSIMU TPETHUX JIUI] TATHOTO (CKPBITOT0) XapakTepa, KOTOpbie HaIlpaB-

JICHBI Ha XUIICHUC, ITOBPCIKACHUC UJIN YHUUYTOKCHUC TYKOTO UMYIICCTBA».
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8. KpurepusiMm Henpeoa0IuMONl CUJIbI COOTBETCTBYIOT: 1) HallMOHAIBHBIE U
oTpaciieBble 3a0aCTOBKH B T€X CIydasiX, KOTJia JIOJDKHUK HE B COCTOSIHUH MCIIOJN-
HUTbH CBOE 00s3aTeNbCTBA, HE Mpuberas K yciayram OAacTyOIUX NpearnpusTuil; 2)
JIOKaNbHBIC 3a0aCTOBKH, €CIIM OTCYTCTBYET BO3MOXKHOCTh B Pa3yMHBIX MIPO-
CTPaHCTBEHHO-BPEMEHHBIX TpaHMIAX HAWTU JIPYyroro KOHTpareHTa, CIelHaIU3U-
PYIOLIErocsl Ha TOU K€ JAeSTEIbHOCTH, YTO U 0ACTYIOIIHI, a TakKe 3a0aCTOBKHU pa-
OOTHHKOB OPIraHOB T'OCYJIAPCTBEHHOM BJIACTH, HE3aBUCHUMO OT TOTO, SIBJISIOTCS JIH
OHM 3aKOHHBIMU; 3) aKThl OOIIIETO XapaKTepa, €ClIU: UX NPUHATHE ObUIO HETIPEIBU -
JIEHHBIM Ha MOMEHT 3aKJIFOYEHHMS JIOTOBOpA MJIM BHE3AMHBIM B MEPUO/I €ro UCHOJI-
HEHMS; OHM 3alIPelialoOT COBEPIICHNE UMEHHO TOTO JICHMCTBUS, KOTOPOE COCTABJISIET
MpeAMET UCTIOJIHEHUS; JIUIIO MPEINPUHSIIO HAAJIekKAIUE YCUITUS JJI1sl TPUOCTAHOB-
JICHUSI WIW MPEKpAIleHUs] J0roBopa; 4) akThl MHANBUIYAIBHOTO XapakTepa B JIO-
OOM U3 CIEAYIOIIMX CIy4YaeB: €CJIM OHU M3/IaHbl BO UCIIOJIHEHUE OTpaHUYCHUN U
3alpeTOB, YCTAHOBJICHHBIX aKTaMH OOIETO XapakTepa; €ClId MPUUYUHOU UX MOSIB-
JICHUSI SIBWJIMChH JCSHUS JIMI, 32 KOTOPHIX OTBETYMK HE OTBEYAET; €CJIU BIOCIEH-
CTBUM OHM OBLJIM MPU3HAHHBI HEJICHCTBUTEILHBIMU B YCTAHOBJICHHOM 3aKOHOM I10-
psanke. Kpome toro, 3ad0acToBka Ha IPEANPHUATHN JTODKHUKA (B TOM YHCIIC He3a-
KOHHAs1) HUKOT/1a HE MOXKET OBITh NMPHU3HAHA HETPEO0JIMMOMN CHIION.

9. B cucreme BHEIOTOBOPHBIX 00S3aTEILCTB JIUIIIb B KAU€CTBE OCHOBAHMUSI, UC-
KJIFOYAOIIEr0 OTBETCTBEHHOCTh 3a MPUYMHEHHUE Bpe/la HCTOYHUKOM MOBBIIIICHHOM
OTaCHOCTH, HEMPEO10JIMMasl CUjia HaXOJAUT CBOE CIEeU(UUIECKOE JICIUKTHOE MPO-
spieHue. Cped pa3HOBUIHOCTEH HEMPEOIOMMOM CUJIbI TOJIBKO 00CTOATENIbCTBA
MPUPOJHOTO XapaKTepa MOTYT UCKIIIOYaTh OTBETCTBEHHOCTh BJaJelblia UCTOYHU-
Ka MOBBIIICHHOW OMACHOCTH, TaK KakK JIIIIb OHU MOTYT BBbI3BaTh BPEIOHOCHOE BO3-
JICHCTBHE TOBBIIICHHO OINACHBIX CBOMCTB HMCTOYHHMKA. HeoOX0aMMO TOIOIHHUTH
a63. 1 m. 1. ct. 1079 T'K PD cnoBamu: «0OCTOSTEIHCTBAMH HETIPEOIOJIUMOM CHJIBI

B JaHHOM CJIy4ac ABJISIFOTCS TOJBKO SBJICHUS IIPUPOAHOIO XapaKTECpar.

17



Teopernueckasi 3HAYUMOCTb MCCJIEIOBAHUA COCTOUT B TOM, UTO €T0 MOJIO-
KEHUSI B COBOKYITHOCTH (hOPMUPYIOT IEJIOCTHOE Mpe/ICcTaBlieHne 0 (heHOMEHEe He-
MPEOJIOJIMMOM CWJIbl B LIMBWJIMCTHKE BKJIIOUAIOIIEE: ONPEJEICHUE MeCcTa He-
MPEOJOIMMON CHUJIBI B TOHATHUIHOM ammnapare IpakJIaHCKOro MpaBa; CKPYILy-
JIE3HBIN aHANIM3 BCEX OOCYKJABIIMXCS B HAYyYHOM JIMTEpaType MPHU3HAKOB 3TOTO
MOHATHUS; BCECTOPOHHEE M3YUYEHHE B3aMMOCBS3U HEMPEOJOJUMOM CHIIBI C LIMPO-
KUM KPYTOM CMEXHBIX SIBJICHUH; MOAPOOHYIO TPa)kKJTaHCKO-TIPABOBYIO XapaKTepH-
CTUKY BHUJOBOTO Pa3BEPTHIBAHMS HEMPEOJOTUMBIX 0OCTOATEILCTB.

CdopmynupoBaHbl BEIBOJIBI U MPEUIOKEHUS, TOTIOTHSIIONINE W Pa3BUBAIOIIIHE
TaKue paszielibl HAyKH TPa)XKJaHCKOrO IpaBa, Kak JIOTOBOPHAs OTBETCTBEHHOCTD,
BHEJIOTOBOPHBIE 0053aTENbCTBA, MCKOBAas JABHOCTb, PACTOPKEHHE M W3MEHEHUE
JIOTOBOPA, U UMEIOIINE TEOPETUKO-METO0JIOTHYECKOE 3HAUYCHHE IS JaTbHEUIINX
HAy4YHbIX pa3pabOTOK B COOTBETCTBYIOIIUX chepax JaHHOM OTpaciu Mnpasa.

IIpakTHyeckasi 3HAUMMOCTH PadOTHhI MOJITBEPKIAETCA TEM, UTO

pa3paboTaHbl MOJIOKEHUSI 00 0OCTOATENHCTBAX HEMPEOI0JIUMON CUJIbI, BHE-
JpeHHbIE B MpakTUKy ApOutpaxkhHoro cyna Ilepmckoro kpas, CemHanuaroro ap-
OUTPaXHOTO aNEIUIAIMOHHOTO Cy/a, a TaKke B y4eOHbId mporecc [lepmckoro ro-
CYIapCTBEHHOT'O HAI[MOHAJIBHOTO HCCIIEIOBATEIbCKOTO YHUBEPCUTETA U 3aIiaHO-
VYpanbcKoro HHCTUTYTa YKOHOMUKH U TipaBa (T. [lepmp);

ONpeIeNICHbI NEPCIEKTUBBI MPAKTUYECKOT0 UCIOJIH30BAHUS MTOTYUYECHHBIX TEO-
pETUYECKUX PE3yJIbTaTOB B BUJIC MPABOMPUMEHUTEIBHBIX PEKOMEHAIMHN 0 pa3-
PELICHHIO CYI€0HBIX CIIOPOB, CBA3aHHBIX C HEMPEOI0JIUMOM CUIION;

MPEACTABIICHBl NPEMJIOKEHUS 110 COBEPUIEHCTBOBAHUIO T'PaXXKAAHCKOrO 3aKO-
HOJIaTeJIbCTBA B HccieryemMoil chepe: HoBble pegakuuu 1. 1 c¢t. 401 'K P, a63. 1
n.1. cr. 1079 TK P®, a Takxke HoBbIe ctathu 'K P®: cr. 401" «Hempeogonumas
cmiia» u cT. 401% «Buasl 06CTOSTETHCTB HETPEOJ0IMMOMN CHIIBDY.

Kpome Toro, pe3ynbraThl HCCIIEIOBAHUSI MOTYT MPUMEHSTHCS B Y4EOHOM TIPO-
1ecce Mpy MPOBEACHUU 3aHATUMN MO FPaXKJIAaHCKOMY IpaBy (IEepBOM U BTOPOM ya-
CTH), TMpenojaBaHUM cHeuKypcoB «/lenukTHbie o0s3aTenbcTBay, «JloroBopHoe

npaBoy, «TpancroptHoe npaBoy, «IIpobiieMbl rpaXaaHCKOTO IIpaBay U JIp.
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AnpobGanusi pe3yJbTaToB padoThl. /[uccepTamus BHIMOIHEHA U 00CYXKICHA
Ha Kadenpe rpaxaaHckoro npasa [lepMcKoro rocyaapcTBEHHOTO HAIIMOHAIBHOTO
HCCJIEI0BATEIBCKOIO0 YHUBEPCUTETA.

OcCHOBHBIE pe3yJbTaThl JIUCCEPTALMOHHOIO HMCCIEAOBAHUS JOKIJIA/IbIBATUCH
Ha HAYYHO-TIPAKTUYECKUX KOH(epeHIUsIX: AKTyalbHble Hay4YHBIE BOIPOCHI: pe-
aTbHOCTH | TiepcriekTuBa (1. Tam60B, 26 nexadbps 2011 roga.), Hopma. 3akon. 3a-
koHonatenscTBO (T. Ilepmb, 26-30 ampens 2012 roma), Modern World: Ideas,
Issues, Innovations (r. Ilepmb, 18 mas 2012 roma), Tperuit [lepmckuii KoHrpecc
yueHbIXx-topucToB (T. Ilepmb, 12 okta0ps 2012 rona), Hopma. 3akoH. 3akoHona-
TenbCcTBO (T. [lepmb, 25-26 anpens 2013 roga). OCHOBHBIE TEOPETUUECKUE BHIBOIBI
Y TIOJIOKEHUS Halluti oTpakeHue B 10 omyOaMkoBaHHBIX paboTax, B TOM uucie 3 -
B U3JIaHUAX, BKIIOYEHHBIX B nepedeHb BAK P® MunucrepcrBa oOpa3zoBaHusi u
Hayku P®, a Taxxe ObUIM MCMOJIB30BAHBI MPU MPOBEIECHUN CEMUHAPCKUX 3aHITHIM
1o Kypcey «I'paxxaaHckoe mpaBoy.
CrpykTypa pa6oThl 00yClIOBJI€HA MTOCTABICHHBIMU 33/la4aMH U COCTOUT M3

BBEJICHUSI, TPEX IJIaB, Pa30MTHIX Ha JIEBATH naparpados, 3aKiItoueHUus U OMOJINO-

rpaduueckoro cmcka.
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I'masa 1. TEOPETUKO-METOAOJIOI'MYECKHUE OCHOBBI
MO3HAHWS ®PEHOMEHA HEITPEOJOJIMMOM CHJIbI
B I'PA’KJIAHCKOM ITPABE

§1. MecTo KaTeropru Henmpeoa0JTUMOM CWJIbI B IOHATHIHOM amnmapare

IrPa’>KAAHCKOIO0 NMPaBa M 3aKOHOAATeJIbCTBA

Hcnoab3oBaHue TEPMHUHA «HENPEOI0JIMMAN CHIIA» B CHCTEME POCCHICKO-
ro 3aKoHOAaTeIbCcTBA. CChUTKM Ha OOCTOSITENIHCTBA HEMPEOAOTUMOM CHIIBI COJIEP-
KAaTCsl B 3HAYMTEIILHOM KOJIMYECTBE HOPMATUBHBIX MPABOBbIX akTOB Poccuu. Ecnu
X CUCTEMATHU3UPOBATH, TO BO3MOXKHOCTb INPUMEHEHHUS HOPM, ITOCBSILICHHBIX HE-

IIPEOIOIMMBIM 00CTOSITENHCTBAM, OOHAPYKUBACTCS B CIEIYIONIUX CUTYaIIUIX.
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Bo-nepBbIX, 00CTOSATENHCTBA HEMPEOJOTUMON CUIIBI MOTYT BBICTYIATh B Ka-
YeCTBE MPaBOOOPA3YIOIIETrO M MPABONPEKPAIIAIOIIETO puanueckoro ¢akra'. B
KauecTBE MpPaBoOOpa3yroUIero (pakta HEMpeoaoarmMasl CUjla 3aKperuieHa B 1.3 CT.
95, n. 3 cr. 106 XKumumuoro kogekca Poccuiickoii denepannu’, KOTOPIE IPELY-
CMaTpPUBAIOT MPABO HA BPEMEHHOE MPOKUBAHUE B JKUJIBIX MOMEIICHUSX MAaHEBPEH -
HOTo (poHJa JUIsl TpaKJaH, y KOTOPhIX €IMHCTBEHHBIEC >KHUJIbIE MTOMEIICHUS CTaIH
HENPUTOAHBIMU JJIS TTPOKUBAHUS B pe3yJIbTaTe UYpE3BbIYAHHBIX 00CTOSTENHCTB. B
KayecTBe e MpaBoIpekpaniaroniero ¢akra HENpeoaoIuMasi Cuiia BBICTYIAeT,
HaIrpuMep, MIPU YHUUTOKEHUH UMYIIIECTBA B PE3YIbTATE CTUXUHHOTO OC/ICTBUS.

Bo-BTOphIX, HENpeoaonnMasi CUJla MOXKET SIBJIATHCS NPUUYMHON i Ccylle-
CTBEHHOT'O U3MEHEHUS OOCTOSITENBCTB, UTO CIIYKUT OCHOBAaHUEM JJIsl PACTOPIKEHUS
WM u3MeHeHus nporosopa (ct. 451 I'paxknanckoro koxaekca Poccuiickoit @enepa-
mun’ (nanee — I'K, 'K PD)).

B-Tperpux, 0 HENpeoaoJNMON CUJIE MPAMO ynoMmMuHaercs B moan. 1 m.1 cr.

202 I'K B xauecTBE OCHOBAHUS I IIPUOCTAHOBIICHUA CPpOKaA HCKOBOU JaBHOCTH.

! Cm. moapoGuee: O6yxosa E.A. O nenpeomomnmoii cunte // Bectank TIITY. Cep. ryMaHuTapHbie HayKH (IpaBoBe-
nenne). 1998. Bemm. 3. C. 51.

2 Kumummslii koxexe Poccuiickoii ®Geneparuu o1 29.12.2004 Ne 188-®3 (pen. ot 25.12.2012) // C3 P,
03.01.2005, Ne 1 (wacts 1), cr. 14;31.12.2012, Ne 53 (4. 1), cT. 7596.

3 I'paxxnanckuii Konexe Poccuiickoit @eneparn (qacts nepsasi) or 30.11.1994 Ne 51-@3. (B pen. ot 11.02.2013) /
C3 P®. 05.12.1994. Ne 32. cr. 3301; 18.02.2013, Ne 7, ct. 609; I'paxnanckuii kogekc Poccuiickoit deneparuu
(Yactp BTOpas) oT 26.01.1996 Ne 14-D3 (B pen. ot 14.06.2012) // C3 PD, 29.01.1996, Ne 5, ct. 410; 18.06.2012, Ne
25, c1. 3268.
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W, HakoHell, B-4e€TBEPTHIX, HEMPEOJOIUMAs CHJIa SBISICTCS BCeoOmMM Oe3-
OTOBOPOYHBIM OCHOBAHMEM i1 YCTPAHEHUSI TPAKIAHCKO-IIPABOBOM OTBETCTBEH-
HOCTH, KaK JOTOBOPHOM, TaK U BHEJIOTOBOPHOM.

DT0 TpaBMIIO 3aKPEIIeHO B HeCKONbKUX cTaThsix [’ K. B ob6mactu moroBopHoii
OTBETCTBEHHOCTH 00I11asi HOpMa O HEMPeoA0JUMON cuiie BKItoueHa B 1.3 cT. 401
'K P®. Taxxe naHHOE NOJIOKEHUE IyOIupyercs B HOpPMax, MOCBSILIEHHBIX
oTAeIbHBIM TOoMMEeHOBaHHBIM B 'K P® norosopam. K ux uuciy otHocsTcd: 1. 4
ct. 358; m. 1 ct. 795; m. 1. c1. 901; I1. 1 ct. 1022 u np. Kpome Toro, mo1o6HbIE 1O -
JIOKE€HUS MPUCYTCTBYIOT B HOPMATHMBHBIX aKTaX TPAHCIIOPTHOTO 3aKOHOJIATENb-
crBa’.

bosiee Toro, ynmoMuHaHus 0 HEMPEOJOJIUMON CHIIE BCTPEUYAKOTCA UCTOYHUKAX
mMyOJMYHOTO TIpaBa - B HOpMax, MPEAyCMAaTPUBAIOIINX OCHOBAHUS JISI HEHACTYII-
JIEHHsI OTBETCTBEHHOCTH 3 HEMCIIONHEHUE O0A3aHHOCTEN IyOIMYHOrO Xapakrepa’.
TeMm cambiM, HEMIPEOAOIMMAs CUJIa IPUOOPETAET 3HAUCHUE «ITPABOBOIO Mpenuca-
HUs, 00ECIIEYNBAIOIIET0 HEOOXOIUMBIM YPOBEHb MEXKOTPACICBOTO €AMHCTBA HOP-

MaTHUBHOM TepMI/IHOJ'IOFI/II/I))3.

I'Cm.: Cr. 39,78, 110, 116, 117 ®enepanbuoro 3akona oT 10.01.2003 Ne 18-®3 VYcraB kene3HOI0POKHOTO TPAHC -
mopTta (pen. ot 14.06.2012) // C3 Pd, 13.01.2003, Ne 2, ct. 170; 18.06.2012, Ne 25, ct. 3268; ct. 101, . 1 ct. 166,
m. 1 ct. 301, 317, 328, 336.2 Koanekca ToproBoro moperuiaBanusi Poccuiickoit @eaeparuu ot 30.04.1999 Ne 81-D3
(pen. ot 28.07.2012) // C3 P®, 03.05.1999, Ne 18, ct. 2207; 30.07.2012, Ne 31, ct. 4321 (manee — KTM P®); m. 4
ct. 114, m. 2 ct. 116 Kozmekca BHyTpeHHEero BogHOTO TpaHcnoprta Poccuiickoit @eneparun ot 07.03.2001 Ne 24-D3
(B pen. ot 28.07.2012) // C3 P®, 12.03.2001, Ne 11, ct. 1001; 30.07.2012, Ne 31, ct. 4320 (manee — KBBT P®); m. 2
ct. 116, 120 Bo3aymnsrit kogeke Poccuniickoit @enepanuu ot 19.03.1997 Ne 60-D3 (¢ u3M. U [0II., BCTYMAIOIIAMA
B cury ¢ 01.01.2013) // C3 P®, 24.03.1997. Ne 12. ct. 1383; 30.07.2012, Ne 31, cT1. 4318 (nanee — BK P®D).

2 Cm.: Mo 1 m 2 cr. 64, mrl m1 C. 111 Hamorosoro komekca Poccmiickoit denepanun (4acThb ImepBasi) OT

31.07.1998 Ne 146-®3 (B pen. ot 04.03.2013) // C3 PO Ne 31, 03.08.1998, ct. 3824; 04.03.2013, Ne 9, cT. 872 (na-
nee — HK P®); Cr. 16.6 Kogmexca Poccuiickoit ®exepanyun 00 aJIMHUHHUCTPATUBHBIX IPABOHAPYLICHUSIX OT
30.12.2001 Ne 195-®3 (B pen. or 23.02.2013) // C3 PD 07.01.2002, No 1 (u. 1), cT. 1;25.02.2013, Ne 8, cr. 720 (na-
nee — KoAIl P®).

> Cm.: Yenbiues M.IO. O HEKOTOPHIX TEHAECHIMAX PA3BUTHS TPAXKIAHCKO-TIPABOBON OTPACIH U TUHAMUKE CHCTEMBI
MEXOTpPacleBbIX CBs3eH rpakaaHckoro npasa // Poccmiickas roctumms. 2008. Ne 11. C. 6.
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Uto kacaercst BHEJOTOBOPHOM OTBETCTBEHHOCTH, TO 'K P® coxepxut cBene-
HUS 0 Hempeoaommoi cuiie B ¢T. 1079; ct. 1098.

B nurepatype ObITyeT MHEHHE, COTJIaCHO KOTOPOMY HEIMpPEOoJoIMMas cuia
MMeeT HauOoJiblllee 3HaYeHUE Npu OE3BUHOBHON OTBETCTBEHHOCTH, «T.K. B CITydae
OTBETCTBEHHOCTH 3a BUHY COBEPUIEHHO O€3pa3IMuHO, HACTYIHII BPEIOHOCHBIN pe-
3yJIbTaT B CWJIy HPOCTOTO Clly4yas WIM ACUCTBUSA HENpeogonuMon cwibl. M mpu
TOM, U TIpU JAPYrOM YCJIOBUH, Pa3 BUHBI OTBETCTBEHHOI'O JIMIIa HET, OHO OCBOOO-
JKJIAETCS OT OTBETCTBEHHOCTUY .

B nHacTosiee BpeMsi C 3THM TPYJHO COTJIACUTHCS, T.K. MIPAKTUKA HU300MITyeT
npUMepaMH, KOTJa PEIIeHHe BOMpoca 00 OTBETCTBEHHOCTU JIOJKHHMKA, OTBEYA0-
IIEr0 Ha OCHOBE BHHBI, 3aBUCHUT OT UCCIEAOBaHUS 00CTOATENBCTB HEMPEOI0TUMOM
CWIbl. DTO KacaeTcss MHOrux cutyaumii, kornga 'K P® ycraHoBieHa n0roBopHas
OTBETCTBEHHOCTh 3a BHMHY: OTBETCTBEHHOCTH CEJIbXO3IPOM3BOIUTENSA’, SHEPro-
CHA0’KAIOIIEH OpraHu3alu’, UCIIOJIHUTENS 0 JOTOBOPY HAa OKa3aHHE HAay4YHO-HUC-
CIIEZI0BATENBCKUX M ONBITHO-KOHCTPYKTOPCKHUX padoT®,

[IpuMeHeHne HOPM O HENMPEOAOIUMON CUJIE, KaK BUIUM, SIBJIAETCS aKTyallb-
HBIM ¥ HEOOXOIUMBIM KakK JIJIS JIUI], OTBEUAIOIIUX HE3aBUCUMO OT BUHBI, TaK U IS
JIM1, OTBETCTBEHHOCTh KOTOPBIX MOCTPOEHA HA BUHOBHOM HayaJie.

Takum 00pa3oM, OOCTOSITENBCTBA HEMPEOJOJIMMONW CHJIBI MOTYT SIBIIATHCS
OCHOBAaHHMEM HEHACTYILJICHUS OTBETCTBEHHOCTH JIJII CTOPOH MPAKTUYECKHU JTFOOOTO
nouMmenoBaHHoro B 'K P® poroBopa, a Takke B 3HAYUTEILHON 0y 00s3a-

TCJIBbCTB, BO3SHUKAIOIINX BCICACTBHUC IIPUYINHCHUA BpCaa.

: Auuroe K. Pent. Ha kH. B.C. AHTUMOHOBA «I pakJaHCKas OTBETCTBEHHOCTH 3@ BPE, MPUIMHEHHBIN HCTOYHUKOM
MOBBIIIeHHOH omacHocTH» // Cot. 3akoHHOCTB. 1953. Ne 5. C. 82; Iloxoxee CyxaeHHe OBUIO BBHICKa3aHO TAaKKe B
cnenytommx paborax: Cuupnos B.T., Cobuax A.A. ObIee yueHne 0 ACTUKTHBIX 0053aTeIhCTBaX B COBETCKOM Tpa-
XKIIAaHCKOM TipaBe. YuebHoe nocodue. JI.: m3n-so JII'Y, 1983. C. 92; Condamenxo O.M. «I'paxnaHcKo-TIpaBoBOE pe-
TYIUPOBAaHWE OTBETCTBEHHOCTH 3a BpeEll, MPHUYMHEHHBIH HCTOYHUKOM TOBBIMICHHOW OMACHOCTH»: NHWC. ... KaH.
topu. Hayk. Caparos, 2002. C. 136.

2 Cwm.: Mocranosienne ®AC YO or 22.06.2012 Ne ®09-4877/12; Iocranosnerne ®AC CKO ot 2.07.2008 Ne
®08-3577/2008 // Bee mokymentsl nmosryuerbl u3 CIIC «Koncynaprantlnocy.

3 Cwm.: TMocranosnerne CeMHAINATOTO apOUTPaKHOTO aIEIUIAIHOHHOTO cyna oT 5.06.2009 Ne 17AI1-3929/2009-
I'K; Pemenue ApoOutpaxknoro cyna r. Mocksel 17.10.2006 mo gemy Ne A40-44490/05-40-360 // Bce mOKyMEHTSI
nonydensl 3 CIIC «KoncynsranTllmocy.

4 Cm.: Tlocranosnenne CeMHAAUATOr0 apOUTPAsKHOTO aNeLIALMOHHOr0 cyaa oT 6.05.2011 Ne 17AI1-2980/2011-
I'K; ITocranosnenue JleBaToro apOuTpaxHOTO aneunuoHHoTo cyna ot 9.02.2010 Ne 09AI1-28354/2009-'K // Bee
nokymeHThI ory4densl u3 CIIC «KoncynasranTtlimrocy.
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Cronp cyuiecTBeHHasi poJjib, UCIIOIHSIEMAasl HEMPEOAOJUMON CUIIOW B paMKax
WHCTUTYTA IOPUINYECKON OTBETCTBEHHOCTH, TOBOPHUT O TOM, YTO B 3HAYEHHUU 00-
CTOSITENIbCTBA, JOKA3aHHOCTh BO3JIEUCTBUSI KOTOPOTO OCBOOOKIAET JIULIO OT HEce-
HHSI ME€p OTBETCTBEHHOCTH, OHA BBICTYNACT HAMBAKHEUIIEH KATETOPUEN TEOpPUU
rpakJaHCKOTO MpaBa, a TAK)KE HAXOJIUT CBOE MPUMEHECHUE Ha MpaKTUKe. Toraa Kak
WHBIE OXapaKTEpU30BaHHbIE paHee (DOPMBI JIETATILHOTO OBITUSI HEMPEOA0TUMOMN
CUJIBI BBICTYIIAIOT KaK BTOPUYHBIE U IPOU3BOHBIE.

Ncxoas u3 3T0ro, MOXHO C OYEBHIHOCTHIO KOHCTATUPOBATh, YTO TIyOWHHAS
CYIIHOCTHAsi CTOPOHA MHCTUTYTa HEMPEOJOJIMMOUN CUIIbI CBA3aHA C TPAXKIAHCKO-
IIPABOBOM OTBETCTBEHHOCTHIO, TOYHEE, C «HEAOIYCTUMOCTBIO BO3JIOKEHUS Ha
JOJKHUKA OMPEACTICHHBIX HOBBIX IPaXKIaHCKO-IIPABOBBIX 00SI3aHHOCTEM, BO3HUK-
IIUX B PE3yJIbTATE HAPYLIEHHS UM ... 00SA3aTENbCTB MEPE] KpeauTopom» ' . OmIHaKo
Takas B3aMMOCBSI3b MOXKET CYIIECTBOBAaTh B JIBYX (hopmax: OCBOOOXJICHUS U UC-
KJIFOYEHHS] OTBETCTBEHHOCTH.

Henpeonoaumas cujia B HHCTUTYTe OCBOOOKICHUS U HUCKJIIOYEHHUS Ipa-
KIAHCKO-TIPABOBOM OTBETCTBEHHOCTH. Kateropun «MCKII0YEHUE OTBETCTBEHHO-
CTU» U «OCBOOOXKICHHE OT OTBETCTBEHHOCTH» CYIIECTBEHHO PA3HATCA, MPU ATOM
UX COAEPKAHUE, a TAKXKE TOKIASCTBO U Pa3JIMUMe OTHOCUTEIIBHO APYT ApyTra He I0-
JYYUIU JOJDKHOTO OCBEHIEHUS B TPaXKJTAHCKOM 3aKOHOJATENbCTBE, CyAeOHOMN

MMPAKTUKE U HIMBUIIUCTUYECKON HAYYHOM JUTEpaType.

' Kopuiynoea H.II. CyIIHOCTB H yCIOBHS OCBOOOXIEHNUS OT OTBETCTBEHHOCTH 3@ HAPYLIEHUE JOJKHHKOM JTOTOBOP-
HOTO 00s3aTeNnbCTBA // AKTyanbHbIe IpoOieMbl poccuiickoro mpasa. 2007. Ne 1. C. 153.
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Paznuune mexay HUMH COCTOUT B cienyromeM. « CyIHOCTh OCBOOOKICHUS
OT IOPUANYECKOI OTBETCTBEHHOCTH 3aKJIFOUAETCs B TOM, UTO JIMIO HelenecooOpas-
HO IPHBJIEKATh K OTBETCTBEHHOCTH IPH YTpaTe OOLIECTBEHHOW BPEIHOCTH COJE-
SHHOT'O WJIM CaMOT'0 IIPABOHAPYIIMTEIISA, ITIPH 3TOM COCTaB (YCIOBUS OTBETCTBEHHO-
CTH) TPAaBOHAPYIIEHHUS ... TIOJHOCTHIO NPUCYTCTBYET»' . TOra KaK «MCKIOUYEHHE
Ipa)KJaHCKO-IIPABOBOM OTBETCTBEHHOCTH - 3TO M30aBJIEHUE OT MPUBJICYEHUS K OT-
BETCTBEHHOCTH B CBSI3M C OTCYTCTBUEM B JICSIHUU JIMIA OAHOTO WJIA HECKOJBKUX
5JIEMEHTOB (YCIIOBHI) COCTABA ... MPAXKIAHCKOIO NPABOHAPYILIEHHS» .

Pasrpannyenne OCHOBaHHMI Ha MCKIIIOYAIONINE OTBETCTBEHHOCTh W OCBOOO-
KJAOLIME OT HEE MMEET KakK MPAaKTHUYECKOe, TaK U TEOPETHYECKOE 3HadeHue. B
MIEPBOM ClIy4ae BO M30ekKaHUE IOPUAMYECKUX CAHKIMI HEOOXOIUMO J10Ka3aTh OT-
CYTCTBHE XOTs OBl OJJHOTO M3 3JIEMEHTOB COCTaBa MpPAaBOHAPYLIEHUS (IPOTUBO-
IPaBHOCTH, BPE/Ia, NIPUUMHHO-CIIEACTBEHHOMN CBA3M, BMHBI) . Torma Kak B CUTyaly-
X BTOPOro poja Mepbl OTBETCTBEHHOCTH HE NMPUMEHSIOTCS BCIEICTBUE HATUYMS
OTIPEJICTICHHBIX OPUANYECKUX (AKTOB, C MPUCYTCTBHEM KOTOPBIX CBS3BHIBACTCS
OCBOOOXK/IEHHE OT OOS3aHHOCTH IMpeTeprieBaTb HEOJAronpUsTHBIE IMOCIEICTBUS
IpaBOHApYLICHUs, (PAKT COBEPILIEHUSI KOTOPOTO HaJUIekKAIIUM 00pa3oM J10Ka3aH.

HerpyaHo 3ameTuTh, 4TO B MpoIecce CyIeOHOro pa3oupareabcTBa B IEPBYIO
ouepeb JOJDKHBI OBITh PACCMOTPEHBI OOCTOSITENIbCTBA, HCKIIIOYAIOIIME OTBET-
CTBEHHOCTH, B TO BpeMsI KaKk BOIIPOC 00 OCHOBAHUSX JJIsl OCBOOOKJICHHS OT OTBET-
CTBEHHOCTH aKTyaJH3UPYETCA B OTIAJIECHHBI MOMEHT pacCMOTPEHHS CIIOpa, Koraa
y’K€ OKOHYATEJIbHO YCTAHOBJIEH M JOKa3aH (PaKT COBEPUICHHUS JUIOM IPOTHUBO-

IMPaBHOTO ACAHUSA, YMAJIUBIICTO JIMYHOC UJIH UMYIICCTBCHHOC Onaro APYyroro.

' Kysneyoea O.A. IlpuMeHeHne Mep TpaXkIaHCKO-TIPaBOBOM oTBeTCTBeHHOCTH // BecTHuk [lepMcKOro yHUBEpCHUTE -
ta. FOpuanueckne Hayku. 2012. Beim. 4. C. 100.

? Bozdarnoe JI.B. OcBOGOKIEHNE OT OTBETCTBEHHOCTH U €€ UCKIIOYEHNE B POCCHICKOM IPaXIAaHCKOM MPABE: JIUC. ...
kaHz. ropun. Hayk. [lepms, 2012. C. 8.

* B iuTepaType BBICKA3bIBAETCS TOYKA 3PEHHUS, COTIACHO KOTOPOH BUHA HE SABJISETCS YCIOBUEM TPAXIaHCKO-TIPABO -
Boi1 oTBeTcTBeHHOCTH: Anexcees C.C. O cocraBe rpaxkJaHcKoro npaBonapyirenus // [Ipasosenenue. 1958. Ne 1. C.
47-53; Posuna C.B. IHCTHTYT OCBOOOXIEHUS OT IPa)KIAaHCKO-NPABOBOW OTBETCTBEHHOCTH: JHC. ... KaHJ. IOPHUI.
Hayk. M., 2006. C. 51. OgHako 3TOT B3IJISIA TaK M OCTajlCs HEpa3lIelIeHHBbIM OOJBIIMHCTBOM HCCIEN0BATENeH,
MO3TOMY 37IECh M Jayiee OyJeM HCXOIUTh M3 KIACCHYECKOH YETHIPEXUIEHHOH CTPYKTYpPBI COCTaBa IPakKIaHCKOTO
MIPaBOHAPYIICHHS.
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Kpome Toro, pasrpanndeHrne OCHOBaHHI Ha OCBOOOXKIAIOIINE W HCKIHOYAIO0-
1€ OTBETCTBEHHOCTh CIOCOOCTBYET CHMCTEMAaTH3allMi U OOOTaIllEHUIO IMpoIiecca
MO3HAHUSI TIPUPOJIBI U CYIIHOCTU UHCTUTYTA TPa)kAaHCKO-IIPABOBOW OTBETCTBEH-
HOCTH B 1I€JIOM, a TAK)KE €r0 OT/IEJIbHBIX COCTABIISIOIIUX.

U, HakoHell, ¢ TaHHOTO paKypca peibeHO MPOCHUPYETCS U BOCIUTATEIbHAS
(yHKIUSI TPaXKIAaHCKOM OTBETCTBEHHOCTH. [Ipyu OCBOOOXKIEHUU OT OTBETCTBEHHO-
CTH JIMIIO MPU3HAETCS YIPEUYHO JCHCTBOBABIINM MPABOHAPYIIUTENEM, HO OCBO0OO-
KIACTCS OT CAHKIUM B CUITy BOSHUKHOBEHHUS OOCTOSITEILCTB, KOTOPHIE SIBISIOTCS
W3BUHUTEIIBHBIMU, HECYT MPOLIECHUE JIJISl JETMHKBEHTA, HEB3UPasi HA HAIMYUE KaX-
JIOTO U3 YCJIOBUI OTBETCTBEHHOCTH. B cUTyalMsIX e UCKIIOUYEHHS] OTBETCTBEHHO-
CTU JUI0 BOOOIIE HE MPU3HAETCS MPABOHAPYIIUTENIEM M TOMJIEKUT peaduiauTa-
uuu'.

'K P® B psine HopM 0003HaYaeT HEMPEOJAOJUMYIO CHITY KaK OCHOBAHHE IS
OCBOOOXKACHHS OT OTBETCTBEHHOCTH: 1. 2 ¢T. 794; m. 3 c1. 922; m.2 ct. 925. Kak
NPABWJIO, aHAJIOTUYHO 3Ty MPOOJIEMY PEIIaloT M aKThl TPAHCIIOPTHOTO 3aKOHOJA-
tenbcTBa (Ct. 39, 78, 110, 116, 117 YK, m. 4 cT. 114, . 2 c1. 116 KBBT, 0. 2
ct. 116, 120 BK). Oco6nsikoMm cTtouT no3unius, Beipaxkennas B KIM P®, B n.1 cr.
166 KOTOPOTO TOBOPUTCSI O HEMPEOJOIMMON CHJIe KaKk 00 OCHOBaHMH, UCKITIOYAL0-
IEM OTBETCTBEHHOCTh, a B 1. 1 ¢T. 301, cT. 317, cT. 328, cT1. 336.2 HEnpeoaonmas
CHJIa UMEHYETCS yKe KaK 00CTOATEIHCTBO OT OTBETCTBEHHOCTH OCBOOOK/TAOIIICE.

Yro kacaercs npaktuku, To Ha npuMmepe BAC P® MoxkHO cka3aTh, 4TO Cy-
JeOHBIE OpraHbl ONPEIESAIOT HEMPEOAOTUMYIO CHITY U KaK OCHOBAaHHUE OCBOOOXK/IE-
HHUS OT OTBETCTBEHHOCTH , M KAK OCHOBAHUE Il €€ UCKITIOYEHHS’.

N35noxxeHHOe MO03BOJISIET 3aKIF0YUTh, UTO U 3aKOHOJIaTeNb, U Cy1eOHas Mpak-

THKa UTHOPHUPYIOT PA3JIMYNC MCKAY 3TUMHU IIOAXOdJAMH, OTOXKIACCTBILAA UX.

' Cm.: Bozoanos JI.B. Vka3. cou. C. 37.

2 Onpenenenue BAC PO or 28.12.2011 Ne BAC-14316/11; Onpenenenue BAC P® ot 3.05.2012 Ne BAC-3352/12;
[Mocranosnenue IIpesmamyma BAC P® ot 20.03.2012 Ne 14316/11 // Bce nmokymentsl mosydensl n3 CIIC
«KoncynsrantlLmocy.

® Onpenenenne BAC P® or 10.05.2007 Ne 5061/07; Onpenenenne BAC P® or 17.02.2009 Ne 665/09;
Onpeneneane BAC P® or 8.10.2009 Ne BAC-4297/09 // Bce pmoxymenTtsl mnomydeHsr u3 CIIC
«KoHncynpranTlnrocy.
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VYueHbI€ 3a4acCTyI0 TAK)KE HE YICISAIOT TOJKHOIO BHUMAHUS BBISICHEHUIO ITIpa-
BOBOM NPHUPOJIbI HENMPEOJOJIUMON CHIIbl. KpomMe TOro, MOKHO BCTPETUTh U TaKHE
BHYTPEHHE MPOTHUBOPEUYUBBIE CYKICHHS: «HENPEOJ0IUMAsl CUjla, MO0 00IIeMy mpa-
BHJTY, UCKJIFOYAET OTBETCTBEHHOCTH ... OTBETCTBEHHOCTH 3a IMPaBOHAPYILIEHUE, CO-
BEPILEHHOE M0/ BO3AECHCTBHEM HEMTPEOIOIMMOMN CUIIBI ... HE JOIyCcKaeTcsa» ' . 31ech
OYEBHUJHA AJOTMYHOCTB: €CIIM OTBETCTBEHHOCTb HCKIKOYAETCA, TO B JACSHUU JIALA
HET U BMEHUMOTO €My IMPABOHAPYIIEHUS, a €r0 JEATEIbHOCTh IOPUIUIYECKU 0e3-
ynpeuHa. Ho aBTop nmasiee muumier, Mpo «OTBETCTBEHHOCTh 3a IPAaBOHAPYLIECHHUEY,
HUBEJIMPYS TEM CaMbIM CTPOMHOCTb CBOErO PACCYXKICHHUS.

Eme onuH npumep: «OTBETCTBEHHOCTh JOJDKHHUKA ... UCKIIKOYAETCS MPU Ha-
JUYUU TEUCTBUS HEMPEOJOJIUMOU CUJIBI. ... JIJisl OCBOOOXKAEHUS JOKHUKA OT OT-
BETCTBEHHOCTH OH JOJDKEH J0KA3aTh HAJIMYKME KaK CaMOW HEMPEOJOJIMMON CHUIIBI,
TaK ¥ MPUYMHHOW CBSI3U MEXKIY HApyLIEHHEM 0053aTeIbCTBA U HEMPEOA0TUMON
cunoi»’. Kak BUIUM, 311€Ch OTOKIECTBIISIOTCS TIO3MIMU OCBOOOKIEHUS OT OTBET-
CTBEHHOCTH U €€ UCKIIFOUCHHSI.

[ToaToMy mpoOiema CyIHOCTH HEMPEOJOIMMOM CUIIbI (T.€. pelIeHre Bonpoca
O TOM, OCBOOOX/Ia€T OHA OT OTBETCTBEHHOCTH HJIM MCKIIIOYAET €€, a €CJIM UCKIIIO-
YaeT, TO KaKOW MMEHHO W3 DJIEMEHTOB MPAaBOHAPYIICHUS) HYK/Ia€TCA B pa3bsiCHE-
Huu. [IpeacraBnsercs, 4To A 3TOro He0OX0AMMO 00pPaTUTHCA K MPAKTHKE, KOTO-
pasi, Kak H3BECTHO, BEPUPUIIUPYET UCTUHHOCTH JIFOOOTO MPEATION0KECHHUS.

Henp3s corsmacutrbCs ¢ MHEHMEM, YTO «CYAbl IO CIOKHBLIEHCSA IPAKTUKE
npuMeHeHus 1.3 cT. 401 ... He BBIABIAIOT ... YCIOBUS OTBETCTBEHHOCTH, OTPaHU-

YHUBasCh KOHCTaTaHHGﬁ (1)aKTa OTCYTCTBHA ... HGHp@OHOHHMOﬁ CI/IJ'II)I))3.

! Slumenee FO.B. Cnyuail u HenpeoonumMas cuna B rpaxaanckom npase. CI16.: CIIGMBOCOII, 2009. C. 100.

? Kommenmapuii x T'paxnanckomy koaexcy Poccuiickoii ®enepanun yacTu 1epsoii (mocrareiinsiii) / nox pen. A.IL
Cepreesa (aBrop rnassl — [.H. [lleBuenko). M.: IIpocnekr, 2010. C. 823-824.

> Xyoicun A.M. IOpuaudeckas OTBETCTBEHHOCTh 3a HEBHHOBHOE JESIHHE B aCIEKTE CYIIHOCTHOTO MOHMMAHHS
BuHHI // BectHuk Ilepmckoro yauBepcutera. FOpuamueckue Hayku. 2009. Ne 2. C. 128.
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DTO NPOUCXOUT PEJIKO U TOJIBKO B T€X CIIydasix, KOrja OTBETYUK B MPOIECCE
JIOKa3bIBaHUSA JIEMCTBYET MACCUBHO, HE MbITAsICh PUBECTU WUJIU K€ B JIOJKHOM CTe-
1eHu 000CHOBATh CCHUIKY Ha 00CTOSTENBCTBA HEMPEOJOJIUMON CUITBI.

Korma sxe 0OTBEeTUYMKHM aKTHBHO CCBhUIAIOTCS Ha (DAKTOP HEMPEOTOTUMON CHIIHI,
TO pa3zperniasi BONPOC O JOMYCTUMOCTH NMPUMEHEHUs JAHHOW CCBUIKH, CYJbl, KaK
MpaBUJIO, UCCIENYIOT: ObLIa JIU MPOSBICHA JOJIKHAS CTENEHb OCMOTPHUTEIBHOCTH,
Y TPUHSJIO JIU JIUIIO BCE MEPBI JJIsi HAJIEKAIIETO UCTIOHEHUs 00s3aTeNbCTBA, Ha
KOTOPOE BO3IEHCTBOBAIN OOCTOATENLCTBA HEMPEOIOIMMON CHIIbI'; IPHIIOKMIL JIU
JOJKHUK HaJJIekKAIIe yCuInsl Juisi 00ecreueHrss COXpaHHOCTH UMYIIEeCTBa Kpe-
JUTOPA, KOTOPOE MOJHOCTHIO MJIM YACTUYHO Pa3pyILICHO BCIEACTBUE HEMPEOHO0IIH-
MBIX 00CTOSATENLCTB” (IIPU HEHMCIIOMHEHHU O00SA3aTENbCTB M0 XPAHEHUIO WU TIEPe-
Bo3ke). Vnu ke, B Apyroil TEpMUHOJIOTUU, OBUIN JIU CO CTOPOHBI JIUIIA TPHIIOKEHBI
JIOCTaTOYHbIE YCWJIMS [JIS TPEOJOJICHUS HEOJaronmpHusTHBIX IOCIEACTBUM He-

IPEOOIMMBIX MIPENATCTBUI’, U1 UX MIPEIOTBPAILEHUS .

' Tlocranosaerne ®AC BBO or 24.10.2003 o memy Ne A43-3767/2003-1-125 // CIIC «KoncynsrantlLmocy.

2 Onpenenenuie BC P® or 14.07.2009 Ne 21-B09-11; Tocranosnenne ®AC CKO ot 3.09.2009 no meny Ne A53-
7292/2009; Ilocranosnenue IIpesnanyma BAC P® ot 20.10.2010 Ne 3585/10 // Bee mOKyMEHTHI HOJy4YEHBI U3
CIIC «KoncynpstantlLimtocy.

* Mocranosnenue JeBATOro apOUTPAKHOTO ANeUIALHMOHHOrO cyna ot 22.05.2012 Ne 09AI1-9187/2012-T'K // CIIC
«KoHncynpranTllntocy.

* Ilocranosierne ®AC BBO or 10.12.2010 o memy Ne A82-1970/2010 // CIIC «KoucymbrantILmocy.
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Ecnu 06001muTh, TO MPU UCCIIEIOBAHUN JOMYCTUMOCTH TTPUMEHEHUS HOPMBI
0 HEMPEOJOIUMOM Cuile C HEeM30€KHOCTHIO BCTAET BOMPOC 00 UCKITIOYEHUU TAKOTO
AJIEMEHTA TPAXKAAHCKOTO MPABOHAPYIIEHHUS, KOTOPBIM 3aKIIOYACTCA B «HEHPUHS-
THW BCEX MeP 3a00TIUBOCTH U OCMOTPHUTEIIBHOCTI.

[Tyakr 1 ct. 401 TK P® uyepe3 sty (HOpMyIHpOBKY OMNpEAEseT BHUHY.
Co00pa3HO ¢ 3TUM MHOTHE TEOPETUKHU TAKKE MUIITYT O TOM, YTO B Ipa)KJaHCKOM
IpaBe HEMPEOJOIUMas Chila 00YCIOBIMBAET HEBUHOBHOCTD JO/DKHUKA' .

Jpyrue aBTOpblI JOBOJSAT 3Ty MBICIb /10 KOHIIA, OTME€Yas, YTO MPU BO3ECH-
CTBUU Ha MPOIIECC UCTIOTHEHUSI OOCTOSITENIbCTB HEMPEOAOIMMON CUJIBI OTCYTCTBY -
€T BUHA JOJDKHMKA’; 4TO CYJ, PACCMATPUBAs BOIIPOCHI, KACAIOIUEC HEIPEOIOIH -

MOH CHIJIBI, (l)aKTI/I‘-IeCKI/I HUCCIICAYCT HAJINMYINUC NI OTCYTCTBHUC BHUHBI J'II/ILIa3.

' Cm.: Oscuenxo B.B. Tlpobiema BO3MEIIEHHS! YOBITKOB B XO3AMCTBEHHOM TIpaBe: aBToped. IuC. ... A-pa. IOpHL.
Hayk. XapbkoB, 1972. C. 26-27; Jlomuosze O., Jlomuoze 3. PacnipeneneHue HeONaronpuaTHbIX MOCIEACTBUN CIrydast
MEX/1y CTOPOHAMHU JIOTOBOPHOTO 00s13aTeIbCTBA: aHAIN3 3aKOHO/ATEbHBIX perieHuid // Xo3siicTBo 1 npaso. 2003.
Ne 8. C. 44; 3sepesa E. OTBETCTBEHHOCTD IIPEANPUHUMATENS 32 HApPYLLIEHNE JOrOBOPHBIX 00s3aTenbeTB // IlpaBo u
skoHoMHKa. 1998. Ne 10. C. 17.

2 Cm.: Caduros O.H. PernaMeHTamus rpaxiaHCKO-IPaBOBOi OTBETCTBEHHOCTH B MEXIYHAPOAHBIX COTTIALICHHSX //
Cogetckoe rocyaapcTo u npaBo. 1974. Ne 4. C. 108. Cuipoesckuna M.C. OcHOBaHUS 0CBOOOXKICHHUS MPEITPUHU-
Mareneil OT rpaxIaHcKo-npaBoBoii orBercTBeHHOCTH // FOpucr. 2010. Ne 6. C. 22; Taxmaes M.A. Ycnosus rpa-
JKJTaHCKO-TIPAaBOBOM OTBETCTBeHHOCTH // BecTHHK MockoBckoro yauBepcureta. Cep. 11: IIpaso. 2001. Ne 6. C. 80.

3 Cm.: Oznesa K.O. Vickmouenne B 0cBOOOKIEHHE OT OTBETCTBEHHOCTH 3a HapyIIEHUE J0TOBOpa: aBToped. ... IHC.
KaHJI. fopu. Hayk. M., 2012. C. 21.

29



Wuorga u cyneGHbIe OpraHbl, periast BOpoc 00 0TBETCTBEHHOCTH JIUIIA, apry-
MEHTUPYIOT 3TO TEM, YTO «OTBETUMK HE MCIIOJHUI CBOM 00S3aTEIbCTBA B CBS3U C
00CTOSTENIHLCTBAMU HEMPEOAOTUMOM CUIIBI ..., B CBSI3U C YEM CYJ IPHUILET K BBIBO-
1y 00 OTCYTCTBUM €T0 BHHBD»', HIIK «CTOPOHBI HE HECYT OTBETCTBEHHOCTH TIPH Ha-
CTYIUICHMH OOCTOSITENIHCTB HEMPEOJOTMMON CHIIBI ..., MaTepuajlaMH Jela OJHO-
3HAYHO HE YCTAHOBJEHA BMHA OTBETYMKA B IIPUYMHAX MPOMCILENIEH aBapun»’. B
00oMX Jies1ax BUHA OLIEHUBANIACh HE KaK CyOBEKTUBHOE COCTOSTHUE IICUXUKH, a KaK
00OBEKTUBUPOBAHHBIN BOBHE (PAKT HEMPUHATHS BCEX MEP MO HEJOMYLIEHUIO U JIUK-
BHUJIALIMH AECTPYKTUBHBIX ITOCIEACTBUN HEMPEOJOJIUMOMN CUIIBI.

Bwmecre ¢ TeMm, apyras rpymnmna MCCIeL0BaTeICH-LUBUIMCTOB I10JIAraeT, 4To
JerajlbHOE TMOHATHE BHHBI HAa CAaMOM JI€JI€ PACKpbhIBAE€T HE CYOBEKTUBHYIO, a
OOBEKTUBHYIO CTOPOHY TpPAaBOHApPYIICHHUS — TMPOTHBOIPABHOCTh B (opme
IOPUIMYECKH 3HAYMMOTO Oe31eHCTBUS .

JIto0ONBITHO, YTO Ha CMEUIEHWE BHHBI U MPOTUBOIPABHOCTH MOCPEICTBOM
ONPEJENICHNs NIEPBOM Yepe3 «HENPUHATHE MEP» YKA3bIBAIOT M MCCIIEIOBATENH
aJIMUHUCTPATUBHOW OTBETCTBEHHOCTH (HamoMHuM, 4yTo KoAIl P® B nm.2 ct. 2.1
BUHY IOPUAMYECKOTO JIMIA B OTJIMYME OT BUHBI (PU3NYECKOTO JIMLIA OMpPENEseT He
uepes NCUXMIECKHE XapaKTEPUCTHKHY, a, Kak u [ K PD, uepes Henpunsarue mep)”.

N 1noroMy CTOPDOHHMKM TakKOW TMO3WLIHM JIOTUYHO JENAIOT BBIBOJ:

HCIIPpCOa0JIMMasd CruJia UCKII0YAaCT MMCHHO ITPOTHUBOIIPABHOCTDb I[GHHI/IHS.

! Tlocranornenne ®AC MO ot 27.03.2002 1o xeny Ne KI'-A40/1527-02 // CIIC «Koucyabrautllnocy.

? Tlocranosnenue ®AC JIBO ot 02.11.2004 Ne ®03-A73/04-1/3056 // CIIC «KoncynsranTILrocy.

* Kysneyosa O.A. HekoTopble MpoGIeMbl BUHEI B TPOKIAHCKOM Ipase // BTOpoi mepMCKHii KOHTPECC YUEHBIX-FOPH -
CTOB: MaTepHallbl MeXXynHap. Hay4H.-ipakTid. KoH(. (ITepmp, [ITHUY, 28-29 oktsa6ps 2011) / otB. pen. O.A. Ky3-
uerosa. [Iepmp, 2011. C. 140; Cwm. takxe bormanos JI.B. Ykas. cou. C. 138.

4 Mycmaguna C.A. Buna _opwjiMueckoro Juia B TPOM3BOJACTBE MO JedaM 00 aJMHHHUCTPATHBHBIX
NpaBOHApYIICHUSX B 00JIACTH TaMOXXEHHOTO Jieia // AaMuHHCTpaTHBHOE mpaBo u mponecc. 2007. Ne 3. C. 15;
Konecnuuenxo FO.FO. HekoTopble acHeKThbl BUHBI OPUAMYECKUX JIMI, HPUBIEKAEMBIX K aJIMHUHHCTPATUBHON
orBercTBeHHOCTH // KypHan poccuiickoro mpasa. 2003. Ne 1. C. 80-81.

5 Bozoanos JI.B. Yka3. cou. C. 9.
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Takas mpoTuBOpeuUrBasi CUTyaIMsl CTABUT HAC TIEpe] HEOOXOUMOCTBIO OIpe-
JIEIUTHCS ¢ 0A30BOM ITUBUIIMCTUYECKON TEPMUHOJIOTHEHN, @ UMEHHO C KaTerOpUsIMHU
BHUHBI U IIPOTUBONPABHOCTH B MPABOHAPYIICHNH.

IIpoTHBONPABHOCTh U BMHA KAaK 3JIEMEHTHI IPAKIAHCKOr0 MPaBOHAPY-
LHICHUs ¥ HeNpeoaoJMMas cwia. B ymreparype OoTMedaeTcsi, 4TO «KaTeropus
BUHBI PACTATUBAECTCA 10 TaKUX MPEJEJIOB, YTO MOHSATUIO BUHBI HAYMHAET IMpHUJIA-
BaTbCA HE IOPUAMYECKOE, a OJTHO M3 (UIOJOTUYECKUX 3HAYCHHM: MPUYMHA Yero-
HHUOYIb HEXKENATEILHOro»' . JTa TeHICHIMS OOHapyKHuBaecT cebs B Ooprbe ABYX
OCHOBHBIX TEOPUH TPAXKITAHCKO-TIPABOBOW BUHBI: MCHUXOJIOTHUECKOW U OOBEKTH-
BHMCTCKOM (IOBEJEHYECKOM)’.

CTOpOHHUKH NIEPBOM KOHIIENIIMH 33 UCXOIHBI MOMEHT O€pyT XapaKTEepUCTH -
KM BUHBI POJIOM M3 OOIIEH Teopuu mpaBa, a UMEHHO — «HAIMYNE OTPUIATEITHHOTO
OTHOUIEHUS JIMIIAa K MHTEPECAM COBETCKOT0 OOIECTBA, KOJUIEKTUBA WU TPAXKIAHU -
Ha»’. I3 oTpacieBbix HayK Hanboee peabehHO TAKOE IIOHMMAHKE TIPOCIIEKMBAET -
Csl B paMKax YroJOBHOTO IpaBa. M IMBUIIMCTHI IBITAIOTCS SKCTPANIOIMPOBATH €TI0 B
00J1acTh MpaBa IpaXxKJaHCKOTo, MoJjaras, 4Yro «o01iee NOHITHE BUHBI ... KaK OCHO-
BaHUE TPAXKJAHCKOW, YTOJIOBHOM U MHOM OTBETCTBEHHOCTH II0 COBETCKOMY ITPaBY

OKa3bIBAETCA, IIPY OJIMKAUIIEM PACCMOTPEHHUH, €IUHBIMY .

! Apowenxo K.B. JKu3Hb 1 310poBbe 1O 0XpaHoii 3akonHa. M.: FOpun. mut, 1990. C. 58.

2 TlompoOHee 0 TeopUsaX BUHEL cM.: Kymenxo E.B. BuHa B HapyIIeHHH JOTOBOPHEIX 00A3aTeIbCTB: aBTOped. JHC. ...
kaHJ. ropul. Hayk. KpacHomap. 2002.

* Camowenxo U.C., @apyxwun M.X. OTBETCTBEHHOCTD 10 COBETCKOMY 3aKOHOAATeNbCTBY. M.: FOpua. mur, 1971.
C. 76.

* Mameeee I'. K. Buna B cOBETCKOM TpaXkiaHCKOM npase. Kues: M31-Bo kuesckoro yH-Ta, 1955. C.170.
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«ITox BUHOM MOHUMAKOT ICUXUYECKOE OTHOLIEHHE JIMIA K COBEPIIAEMOMY UM
IPOTUBONPABHOMY JEUCTBUIO WM OE31EHCTBUIO» ' - KIACCHMYECKHMI IPUMED OIIpe-
JEJICHHS TPAXKAAHCKO-TIPABOBOM BUHBI C MO3UIIMHI MICUXO0JIOTU3MA.

[IpuBepkeHIIbl TPOTUBOMOJIOKHON TEOPUU — 00BEKTUBU3MA — I10JIAratoT, YTO
«mpu 00IIEM CXOJACTBE MOHATHS BUHBI B COBETCKOM YI'OJIOBHOM U TPa)KJaHCKOM
MpaBe MOAXO/l K YCTAHOBJICHUIO BUHBI B JJAHHBIX OTPACIAX JUAMETPAIBLHO MPOTH-
BOIIOJIOXKHBIN»’; 9TO «IICUXOJOTHYECKUE XAPAKTEPUCTHKH THUIIA «CyOHEKTHBHOE
OTHOILIEHUE, «YMBICEID», «HEOCTOPOXKHOCTb» U JAp. MPEACTABISETCS HENPUTOIHbI-
MH, ... 60Jiee IPUEMIIEMBI IIOHATHS «IEATEIBHOCTEY, KIOBEIEHUEN) .

OHU CUMTAIOT HEOIPAaBIaHHOW CHUTYyallUl0, MPU KOTOPOU <«JIOKTpHHA Ipa-
KJAHCKOTO MpaBa MO WHEPIUU MPOJOJDKAET B OCHOBHOM OCTaBaThCsS HA MPEXKHUX
MO3UIINSX, CMBICT KOTOPBIX 3aKIIOYAETCSl B MIOMCKE BCE HOBBIX OOBSICHEHUN HEOO-
XOJAMMOCTH TPUMEHEHHUSI B IIUBWJIMCTUKE YYXKJbIX € YTOJIOBHO - MPABOBBIX B3IJIS -
JIOB HAa BUHY KaK OJIMH M3 3JIEMEHTOB COCTaBa IMPABOHAPYIIECHUS, MPEICTABIISIO-
KX COOON HEKOE TUIMOTETUYECKOE TICUXMUYECKOE OTHOIICHHE MPABOHAPYIIUTENS K
CBOMM JICHCTBUAM M UX IOCIEACTBUAM» . B CHIly 3TOro «BMHA NMEPEBOIUTCS U3 00-
JIACTH TPYAHO TOKA3YEMbIX CYOBEKTUBHBIX TICUXUUECKHUX ONIYIICHUI KOHKPETHOTO
YeJioBeKa B 00JacTh OOBEKTMBHO BO3MOYKHOTO IMOBEJEHUS YYAaCTHUKOB HMYIIIE-
CTBEHHBIX OTHOUIECHHH, TI€ UX PEATbHOE MOBEJACHHUE COIOCTABISETCS C OIpele-

JICHHBIM MAacIlITadoM JOJDKHOI'O HOBGI[CHI/IH»S.

' Hogpgpe O.C. Obs3aTenbcTBeHHOE TIPaBo. M.: «IOpua. nut», 1975. C. 128.

2 Tapxoe B.A. O6s3aTenbCTBa, BOHUKAIONINE U3 IPHYMHEHHS Bpeaa. YueOHoe mocobue st crynentos. Caparos:
W3n-Bo Kommynucr, 1957. C. 29.

3 Iyeunckuii B.M. TlpuMeHeHHe IPUHIIMIIA BUHbI IPU PETYJIMPOBAHUM X03sMCTBEHHOM nesrenbHocTH // CoBeTcKoe
rocynapcTBo u npaso. 1979. Ne 10. C. 64.

4 Bpazuncxuti M.M., Bumpsanckuii B. JloroBopHoe npaBo. Knura nepsas: o6mue nonoxenus. M.: Craryr, 2011. C.
726.

> Poccutickoe TpaXITaHCKOE IpaBo: yaeOHUK: B 2 T. / otB. pen. E. A. Cyxanos (aBrop massl - E.A. CyxanoB). M.:
Craryr, 2011. T.1. C. 464.
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Bot npumep THMHYHOTO ONpeaeieHus BUHbI B COOTBETCTBUU C 3TUM IMOJXO-
JIOM: «BUHY HEHCIIPaBHOT'O JOJDKHHKA 00pa3yrOT HEUCITOIb30BaHUE UM MMEBIIHX-
Csl BO3MOYKHOCTEU M HETPUIIOKEHUE HEOOXOAUMBIX YCHIIMM TSl HAJIJIEKAIErO UC-
nonHeHus o0s3arenscTBy'. Kak yke 0TMedanoch, 00bEeKTUBMCTCKOE IMOHUMAHHUE
BUHBI nogAepxaHo B 1. 1 c¢t. 401 'K PO.

[Ipencrapnsercsi, 0OJHAKO, UTO B 0ObEKTUBUCTCKOW KOHIICMIIMY BUHA KaK 3Jie-
MEHT CyOBEKTHBHOM CTOPOHBI COCTaBa I'PAXKJIAHCKOTO IMPABOHAPYIICHUS yTpayu-
BAE€T CBOE€ UCTUHHOE cojepkaHue. BuHa ecTb €IMHCTBO MHTEIJIEKTYalIbHOIO U BO-
JIEBOTO MOMEHTA, a TIpU OOBEKTUBU3ME TIEPBBIN M3 HUX Tepsercs. be3neiicTBue B
dhopmMe HEMPUHATHUSI MEp — ATO JIMIIb BBIPAKECHHBI BOBHE PE3yJIbTaT MHTEIUICKTY -
AJbHBIX MEPEKMUBAHUM, MPOU3OMIEAININX B TNCUXUKE JIMIA, HO OH HE €CTh CaMU
MPEANIECTBYIONINE €My CYOBEKTUBHBIC TICUXHUECKHE MPOIIECChl. A KaTeropus, co-
Jep)KaHue KOTOPOW OTpaHMYMBAETCS OOBEKTUBHBIM pPE3yJIbTaTOM, HE BKJIIOYas B
ce0sl MHTEJJICKTYaJbHbIA aCIeKT, YK€ HE MOXKET Ha3bIBaThCS BUHON. JTO JIMIIb
IOPUINYECKH 3HAUMMOE O€3/IeUCTBUE KaK DJIEMEHT OOBEKTUBHOM CTOPOHBI COCTaBa
rpakJaHCKOTO MpaBoHApylLIeHUs. VI BUIUTCS 3aKOHOMEPHBIM, YTO HEKOTOPBIE CTO-
POHHHUKHA OOBEKTHUBHM3MA CBOJWIM T'Pa)KIaHCKO-NPABOBYIO BHHY K YCTaHOBJICHHUIO
OOBEKTUBHBIX 00CTOSATENBCTB, IPENATCTBYIONIMX UCIIOJIHEHUIO 00A3aTENIbCTBA’, HE

npuaaBasg BUHC CaMOJOCTATOYHOI'O COACPKaHMA.

! Iyeunckuii 5.1. TpaxiaHcKO-TIPaBOBBIE CPEICTBA B XO3AWCTBEHHOM AestenbHocTr. M.: IOpua. nur, 1984. C. 153.

2 Kapmyorwcanckuii, JI. . OTBETCTBEHHOCTh 32 HEUCIIOIHEHHE JOTOBOPa B COIMAIMCTHYECKOM X03siicTBe //BecTHHK
Jlenunrpaackoro yauepcurera. 1950. Ne 4. C. 105; Ilyeunckuii B.M. [IpuMeHeHre IPUHIIMIIA BUHBI TIPY PETYIUPO-
BaHWM XO3AMCTBEHHON nesrenpHocTh. C. 68.
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Camoe 3HauMMoOe€, Ha Hall B3IV, OTJIMYME BHHBI B TPAXIAAHCKOM IIPaBE
3aKJIIOYAeTCsl B TOM, YTO OHAa HE HMEET TOro OOJIBIIOr0 3HAYEHUs, KOTOpPOE
IIPUCYIIE €M B MHCTUTYTaX KapaTeJIbHONW OTBETCTBEHHOCTU. B rpak1aHCKOM IpaBe
BHHA HE SIBJISIETCS MEPUJIOM OTBETCTBEHHOCTH, a B MOAABJIAIONIEM OOJIBIITUHCTBE
ciyyaeB (pu 0€3BMHOBHOM OTBETCTBEHHOCTH) €€ YCTaHOBJIEHUE BOOOIIE HE UMEET
IOPUIUYECKOr0 cMbIcia. M1 0OBEKTUBUCTCKASA MO3UIMS BO MHOTOM BBIMJISIAMT Kak
IOMBITKA IIyTEM CTUPAHMS I'PAHMI] C MPOTHBONPABHOCTHIO MPUAATH I'PAXKIAHCKO-
IPaBOBOM BUHE 3HAYCHHE, CPABHUMOE C €€ 3HAUEHUEM B JIPYTHX OTPaCIIsiX Mpasa.

CwmenieHue BUHBI M MPOTUBONPABHOCTH, aomyiieHHoe B 0. 1 cT. 401 'K P®,
UMEET TAKXKe U IPAKTUYECKUU aCIIEKT.

Bo-niepBbIX, Npy NOBEAEHYECKONW TPAKTOBKE BUHBI OCTAETCS HEBO3MOKHOU
OE3BMHOBHAsI OTBETCTBEHHOCTb, T.K. BOMNPOC O HEMPEOJOJIUMOIN CHJIE HEeb3s
pELINTh, HE YCTAHOBUB, ObUIN JIU CO CTOPOHBI JIUIA TPUHATHI HEOOXOJUMBIE MEPBI.
A mnockonbky 'K moHMMaer mox 3TMM BUHY, TO MOYKHO CKa3aTb, YTO HEJb3s
pELINTh BONPOC O HEMPEOJOJIUMOM cuiie 0€3 pelIeHHs BOIpoca O HEBUHOBHOCTH,
nonumaemonr B coorBerctBUM ¢ ['K. Camo nerasbHOE ONpEAECICHUE BUHBI
IIPOTUBOPEYUT, TAKUM OOpa3oM, NPHHIMIY OTBETCTBEHHOCTH HE3aBHCHMO OT

BUHBI. 1 3T0 mpoTUBOpEUre MOKHO OOHAPYKUTh HA MPAKTHKE.
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Kak Ob10 cKa3aHO B OJHOM U3 CYJEOHBIX MOCTAHOBJICHUH, «3aKOHOMATEIH
IIPEyCMOTPET MOBBIMICHHYI0 OTBETCTBEHHOCTh CYOBEKTa MPEAPUHUMATEIbCKOM
NeSATENbHOCTH, T.€. OTBETCTBEHHOCTh 0€3 BHMHBI. OCHOBaHUEM JIJIsi OCBOOOKICHUS
OT OTBETCTBEHHOCTH MOXET OBITh TOJBKO HEMPEONOINMas CHIa, HaJudue
HEIMpPEeOoJIOIMMOM  CUJIBI  JIOKa3bIBaeTcsl JAOKHUKOM. Takum oOpasom, cyn
OIMMOOYHO BKJIIOUMIJI B MPEAMET JOKa3bIBaHUS OOCTOSITENHCTBO, HE HMEIOIIIEE
3HauU€HUE JUISI OCBOOOXKIEHUS OT OTBETCTBEHHOCTH (OTCYTCTBHE BHUHBI), W,
HAa00OpPOT, HE YCTAaHOBWJI, UMEJIACh JIM B JAaHHOM cllydae Herpeojaonumas cuia. B
CBS3M C J3THM CyAeOHBIE aKThl MOMAJIEkKAT OTMEHE C Tepenayeil nena Ha HOBOE
paccmoTpenue»'. Ho yCTaHOBHTH HalM4Me HENPEOHOJIUMBIX OOCTOSTENLCTB 0O€3
HCCIIEIOBAHUSI BOIIpOCa O TOM, OBUIM JIM MPUHSTHI JOJKHUKOM HEO0OXOIUMBIE
Mepbl (T.e. ObUT JIM OH HEBUMHOBEH M0 cmbiciy ['K P®), HEeBO3MOXKHO.
HaGmiogaemoe  mpoTMBOpeuHMe  BbI3BAHO  HMCKJIIOYMTENIBHO  HEYJAYHOCTBHIO

O0OBEKTUBUCTCKOIO IOHUMAHUSL.

' TToctanoneane ®AC MO ot 9.10.2001 1o nerry Ne KI'-A40/5553-01 // CIIC «Koncynbrantlmocy.
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Bo-BTOpBIX, HEOOXOIUMO YYHTHIBATh, UYTO «EAMHCTBO TPAKIAHCKOW M YyTO-
JIOBHOM BUHBI ... MPOSIBIISIETCS B TAKUX MOCTYIKAX, KOTOPbIE OJJTHOBPEMEHHO Hapy -
IIAI0T KaK IPakJIaHCKUM, TaK U YTOJIOBHBIN 3aKOH, @ IOTOMY BBI3BIBAIOT KaK Ipa-
KIAHCKYIO, TaK U YTOJOBHYIO OTBETCTBEHHOCTBH»'. IIpekiie BCero, peub Huer 00
o0s3aTeNnbCcTBaxX U3 MPUUYUHEHUS BpEJa, KOTOPbIE MO0 CBOE OOBbEKTUBHOM CTOPOHE
(nesHue, HaNpaBJICHHOE HA NMPUYUHEHHE JIMYHOIO WJIM MMYILIECTBEHHOI'O Bpena
JIPYroMy JIMILY) U 10 O0OBEKTY (MMYILECTBO, a TAKXKE KU3Hb U 3JJOPOBbE IPAXKIAHU -
HA) UJICHTUYHBI IPECTYITHBIM JCSTHUSM, a Pa3IUYatoTCs JUIIb 110 XapakTepy U CTe-
NeHU OOIIECTBEHHOI OMacHOCTU. B CBSI3U € 3TUM MpencTaBUTENSIMU TOKTPUHBI aK-
[IEHTUPYETCS BHUMAHUE HA TOM, YTO OOBEKTHBUCTCKOE «ITOHUMAHWE HEBHMHOBHO-
CTH HENpPHUEMIJIEMO [JIsi BHEJIOTOBOPHOW OTBETCTBEHHOCTH, MOCKOJIBKY «IIPHUHSTH
WM HE TPUHATH MEPHI IS HAJJIC)KAIIETO0 WCTIOJHEHUS JETUKTHOTO 005S3aTelh-
CTBa» B HUX HEBO3MOXKHO: OHO BO3HUKAET B MOMEHT NPUYMHEHHS BpEIa» .

3a4acTyio OJHO U TO K€ MPABOHAPYLIEHUE MOXKET OJHOBPEMEHHO COAECPKATh
COCTaB U YTOJIOBHOTO MIPECTYIUIEHUS, U TPAXKTAHCKO-ITPABOBOIO JICJIUKTA, «B CBS3H
C ATUM BO3HHMKAET BOIPOC O KOOPAMHAIMU MAaTE€pPUAIbHBIX ... HOPM, Y4aCTBYIO-
IUX B KOMIUIEKCHOM IPaBOBOM PETYJIUPOBAHUU OTHOUIEHUW MO BO3MEIIECHUIO

NPUYUHEHHOTO TPaKIaHaM BPeIay”.

! Mameeees I'.K. Buna B cOBETCKOM TpaxianckoM npase. C. 184,

2 Kysneyosa O.A. Ciydail Kak OCHOBAHME MHCKJIIOYEHHS T'PAXIAHCKO-NPABOBOM OTBETCTBEHHOCTH // BecTHUK
ITepmckoro yauBepcuteta. FOpuamueckue Hayku. 2013. Bem. 1. C. 145.

3 Moszonun B.II. TpakIaHCKO-TIpaBoBas OTBETCTBEHHOCTh B CHCTEME POCCHICKOTO mpasa // JKypHanm pocchicKOro
mpasa. 2012. Ne 1. C. 38.
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Bpen, npruunHEHHBI B pe3yJIbTaTe MPECTYILIEHUS, OYE€Hb YaCTO KOMIIEHCUPY -
€TCs B MOPSAAKE IPAKIAHCKOIO CyIOIPOU3BOICTBA. M ecin 3a OTHO J€sSHUE HACTY -
MaeT KaK KapaTejabHas YrojIOBHAs, TaK U KOMIIEHCALIMOHHAs TPakJIaHCKasi OTBET-
CTBEHHOCTb, TO IIOYEMY IOHSITHE BUHBI JIMLA B COBEPIICHUH JESHUS TAKOro poja
JOJKHO OTian4datbesi? OaHaKoO Ha MpaKTUKEe BO3HUKAIOT CUTyalluu, KOTrJa OJHO U
TO K€ JIEeIHHE MPU3HAETCS COBEPILIEHHBIM HEBUHOBHO C MO3ULUU YTOJOBHOTO 3a-
KOHa, HO C TOUKH 3peHMsl TpeOOoBaHUM, coaepxkamuxcs B 1.1 ct. 401, BuHa Bce-Ta-
K1 0O0Hapy:kuBaetcs. [IponsuirocTprpyeM CUMIITOMATUYHBIM TPUMEPOM.

Jleno kacaercs BO3MEIIEHHS Bpeda, I[PUYMHEHHOTO B  pe3yJbTaTe
B3aMMO/ICHCTBHSI ICTOYHUKOB IOBBIIIEHHON OMACHOCTHU (JOPOKHO-TPAHCIIOPTHOTO
npoucuecTsys). B Takux ciayyasx ux BiaAeiblbl OTBEYAIOT HA OCHOBE BUHBI (a03.
2 m. 3 ct. 1079 T'K P®). Ilo marepuanaM yroiaoBHOTO Jena ObUIO yCTaHOBJIEHO,
YTO aBapusi NPOU30ILIA «IPU CIOKHBIX MOTOJHBIX YCJIOBHSX BCJIEACTBHUE
pPacCOeIMHEHHsI Y aBTOMOOWIIS BO3JyXOBOJA CTOSSHOYHOM TOPMO3HOH CHUCTEMBI,
HOBJIEKILIEH CAMOIIPOM3BOJIbHOE CpadaThIBAHME MEXaHU3MOB 3aTOPMaKMBAHMSI
3aJJHUX KOJIEC M 3aHOC aBTOIOE3Ja C pPa3BOPOTOM Ha IIOJOCY BCTPEYHOIO
IBVKEHUS,  MEPErOpaKMBAHMEM  MPOE3kKEH  4YacTh WU MOCIECIYIOUIUM
CTOJIKHOBEHHEM C JIBUTABIIMMCS BO BCTPEUHOM HAIpPaBJIEHUU aBTOMOOUIIEM», T.€.

BCJICACTBHUEC HCHp@OI{OJ’IHMOﬁ CHIJIBI.
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VronoBHOE mpeciefoBaHue ObUIO IMPEKPALIEHO 3a OTCYTCTBUEM COCTaBa
npecrymienus. Ho, paspemnas AEIMKTHBIA CIOp, CyJ yKasal, YTO OTCYTCTBHE
cocTaBa MPECTYIUIEHUS HE MOXET CBUAETENLCTBOBATH 00 OTCYTCTBMU BHMHBI B
OpUYMHEHMHA  BpPeda W HCKIIOYarb 33  OT0  I'PaIAHCKO-IPABOBYIO
OTBETCTBEHHOCTb .

Kax BUIUM, CY/I MOJHOCTBIO IPOMTHOPUPOBAII BBIBOJBI, CAEIAHHBIE B paMKaX
YroJIOBHOro jena. Ha Biajenbla TpaHCIOpPTa ObLla BO3JIOKEHA OO0S3aHHOCTH
BO3MEILEHUS BPENa, BO3HHMKIIETO BCIEACTBHE HEMPEOJOIUMBIX HPUPOJHBIX
SBJEHUI W B [PUYMHEHHM KOTOPOIO KOMIIETEHTHBIMM OpraHaMy OblLia
YCTAHOBJIEHA €0 IOJIHAS HEBMHOBHOCTD. M, OIATH e, MPUUUHA 31e€Ch KPOETCS B
HECOBEPLIEHCTBE JIETAILHOTO OMPEAEIEH S TPaXK IaHCKO-IIPABOBON BUHBI.

B MaccuBe HaydHBIX pa0OT BCTPEYAETCS MHEHHE, B COOTBETCTBHH C KOTOPHIM
IPU3HAHKE OJHOIO M TOTO JKE JESHHMS COBEPILIECHHBIM HEBMHOBHO C TOYKU 3PEHHUS

VK P®* 1 BunoBHO — 110 I'K PD, sBseTCss 000CHOBAHHBIM M ONPABIAHHBIM,

' MocTanosnenne ®AC LIO ot 10.09.2010 no aeny Ne A08-9972/2009-28 // CIIC «Koucynsraatllmocy.
2 YronosHslil Kkomekc Poccuiickoit Oeneparuu ot 13.06.1996 Ne 63-d3 (B pen. ot 04.03.2013) // C3 PO.
17.06.1996. Ne 25. ct. 2954; 04.03.2013. Ne 9. cT. 875.

8 I'pysoes B.B. O npobiieMe rpaxIaHcKo-paBoBoil BUHBI // 3aKoHbI Poccuu: ombIT, aHanus, npaktuka. 2010. Ne 10.
C.79.
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[IpencraBnsercs, OJJHAKO, YTO MPUHUHUIIAM KOPUAAYECKON OTBETCTBEHHOCTH
COOTBETCTBYET MHEHME ITPOTUBOIOJIOKHOTO XapaKTepa, COMIACHO KOTOPOMY dJIU-
MHHAIHS XAPAKTEPUCTUK MCUXUUYECKOTO OTHOILICHUS MTPABOHAPYIIUTENS K CBOEMY
JNESHUIO U K Pe3yJIbTaTaM 3TOr0 AESHUS CO3JaeT ONACHOCTh BO3BPAILLCHUS K IIPUH-
Uy OOBEKTUBHOTO BMeHEHHUs. VM cTupaHue rpaHul] MeXTy BHHOW W MPOTUBO-
IPABHOCTEIO — MEPBBIH IIar B CTOPOHY JAHHOTO HAIIPABJICHHMS .

JlymaeTcs, 4TO B TakKMX CiIydasxX JOJKEH NPUMEHATHCS TaKOM NPHEM Kak
METOJI TPABOBOTO 3aMMCTBOBAHMS, HAIPABJICHHBIA Ha JIOCTHKEHHUE BBICOKOTO
YPOBHSI HMHTETpallMd B TMpaBe U TMPEACTABISIONINN CcO00M 3aMMCTBOBaHUE
NOHATUMNHO-KaTErOpUaIbHOrO armapara U MHCTPYMEHTapus U3 OJHOM IPaBOBOM
oTpacid B uHy . OCOOEHHYIO IIEHHOCTh JAHHBIM METOJ NPUOOPETAET B Jeie
COTJIACOBAHMS ITyOJIMYHBIX U YACTHOIIPABOBBIX CPEJCTB PErTIAMEHTALIUN.

Uto kacaeTcsi COOCTBEHHO MPOTUBOINPABHOCTH KaK AJIEMEHTa TPa)KJaHCKOTO
MPaBOHAPYIICHUS, TO OHA MOKET UCKJIIOUAThCS HE TOJIBKO B CHUJTy OTCYTCTBUS (haK-
Ta HapyILICHHUs HOPM IIpaBa, YCIOBUI OTOBOpa, WK B CWIy HAJIWYHS FOpHIAYE-

CKHX (I)aKTOB, OIIOCPCAYIOIINX YIIPABOMOYCHHOCTL HAa IPUYWMHCHUC BpCaa.

' Cm.: Ileneny T.B. O JneranbHOM ONpeCICHUN MOHATHS BUHBI B rpaskaanckoM npase / CoBpeMeHHOE MpaBo.
2006. Ne 7. C. 78.

2 Cm.: Yenviuee M.IO. CucteMa MEXKOTPACIEBBIX CBA3EH TPaKTAHCKOTO IPaBa: [UBUIMCTHIECKOE MCCIIENOBAHNE:
aBToped. auc. ... a-pa. opun. Hayk. Kaszans, 2009. C. 27.

} Bapxos A.B. PHIHOK CONMANBHBIX YCIIYT: MPOOIEMBI IPABOBOTO PETYIMPOBAHHSA: aBTOped. IHC. ... J-pa. FOPHIL.
Hayk. M., 2008. C. 22.
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CyIIeCTBYIOT TaKXe «TaKue CHerudUUecKue yCIOBHS, KOTOPHIE UCKIIIOYAIOT
OILICHKY TMOBEJEHUSI KaK MPOTHUBOIPABHOIO, HECMOTPS HA HApPYIICHHE CyObEKTOM
TpeOOBaHMI 3aKOHA, IOTOBOPA, OOBIYAEB, TIOBJICKIICE HEHCIIOJHEHNE WM HEHAJI -
JIeKaIee UCIOJIHeHUE 00s3aTeIbCTB. DTH 00CTOATEILCTBA CaMU M0 cebe oTpaka-
I0T MPAaBOMEPHOCTD MOBEJICHUS JIUIA, KOTOPOE JIMITL BHENTHE 00pa3yeT MPOTHUBO-
npaBHOE AesHue»' . Kak MUy T KJIacCHKU COBPEMEHHOM HUBUIIMCTUKH, B CUTYallH-
X TAKOTO POJia yMaJIEHUE Ty KO0 Oyiara He MOXET ObITh PAaCIICHEHO KaK MPOTHBO-
IIPaBHOE, MOCKOJIbKY BO3HUKAET HEBO3MOXKHOCTD MCTIOJHEHUS TPakIaHCKO-TIPaBO-
BOM 0OSI3aHHOCTH B CHJIY BO3JICUCTBHS T€X OOCTOSTENHCTB, 32 KOTOPHIE JTOKHHUK
OTBEYATh HE MOKET".

[Toxoxum 00pa3oM M MPEACTABUTENN HAYKH YTOJIOBHOTO IMpaBa paccMaTpH-
BAIOT JICSTHUE, COBEPIIICHHOE IO BIMSHUEM HEMPEOIOTMMON CHIIBI KaK «JICsTHHE,
JUIIICHHOE BOJICBOTO XapaKTepa M TOJLKO JIMIIh BHEIIHE CXOAHOE ¢ KaKUM-JIH0O
IPECTYILIEHUEM ... €TO HEIIb3S HA3BATh MOCTYIIKOM» .

XO0Ts «HETpeooIMMasl CUiia TPUIUHIET Bpea He cama 1o cebe, a mocpe-
CTBOM O€3JeHCTBUS WY BBIHYKICHHBIX ICHCTBHI» |, HO yMaJleHHE 9y>KOTO JIMYHO-
IO WM UMYIIECTBEHHOTo OJiara moji BO3/IeHCTBUEM HEPEOAOTUMOM CHIIBI 00pasy-
€T JIUIb BHEIIHE MPOTUBONPABHOE JIETHHUE, KOTOPOE SIBISIETCS B JIEUCTBUTEIHHO-
CTH TIPAaBOMEPHBIM B CHJTy TOTO, YTO Yy JIUIIA HET BO3MOKHOCTH HE COBEPIIUTH PO -

THUBOIIPABHOE JICUCTBUE WA Oe3/IeHCTBHE.

' Kysneyoea O.A. CtpykTypa OOLI€il YacTH HMHCTHTYTa TIPaKIAHCKO-TIPABOBOH OTBETCTBEHHOCTH //  TpeTmii
MIEPMCKHI KOHTPECC YUEHBIX-IOPUCTOB: MaTepHaibl MeXynHap. HaydH.-nipaktnd. KoH(. (Ilepms, [ITHUY, 12 okTs-
ops 2012.) / otB. pen. O.A. Ky3uenona. [lepms, 2012. C. 81.

2 Bpazunckuti M.M., Bumpsanckuii B.B. Ykas. cou. C. 715.

? Opewxuna T.C. YTOIOBHO-IPaBOBOE 3HAUYEHHE HEMPEOI0IMMON crilbl // YronosHoe mpaso. 2003. Ne 2. C. 57.

4 Hogghe O.C. OTBETCTBEHHOCTb 110 COBETCKOMY I'paskaHckoMy npaBy. JI.: M3a-Bo Jlenunrp. yu-Ta, 1955. C. 197.
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[Ipencrapnsgercs, 4TO CMEIIEHUE BUHBI U MPOTUBOIPABHOCTH, JOMYIIECHHOE
3akoHojarenem B 1.1 ¢T. 401 I'K, a Takke BO3HUKAIOIIME BCIEACTBUE ATOrO IMPaK-
TUYECKUE U TEOPETUUYECKUE MTPOTUBOPEUHS MOTYT ObITh pa3pelleHbl, €CIIU B CTAThE
I'K PO «OcHOBaHUSI OTBETCTBEHHOCTHY 3aKPEHUTh MPE3yMIIIUI0 TPOTUBOIIPABHO-
ctu. Jleno B TOM, 4TO JJig ONPOBEPNKEHUsSI OOBEKTUBUCTCKU MOHUMAEMOW BUHBI
«TIPaBOHAPYIINUTEND JIOJKEH JOKA3aTh ... YTO OH MPHUHSII BCE MEPHI JJIs1 HAJJIEHkKa-
IIETO MCIIOJHEHHsS 0053aTeIbCTBA, COBEPIINI KOHKPETHBIE NEUCTBUS JUIsl TAKOrO
UCIIOJIHEHUA. ... YTO ... OTCYTCTBYIOT NPUBEAIINE K HEHAJICKAIEMY HCIIOJHE-
HHIO 003aTENLCTBA IPUYMHBL, 38 KOTOPBIE OTBEYAET NPABOHAPYLINTEND .

Takum oOpa3om, «ompaBlbIBas CBOM JCHCTBUS TMOCTaBIIUK (TIOAPSIUHK,
MEePEBO3YMK U T.1.) CChLIAECTCS HE HA TO, YTO HE BEJaJl TBOPUMOTO, & Ha HEMPEO10-
JUMBbIE TPYAHOCTH, KOTOPBIE CAENaIN HaJIexKalllee UCIIOJIHEHUE HEBO3MOKHBIM. O
BBISICHCHUH KOHKPETHBIX (DOpPM BHHBI, MOHUMAaEMOM KaK CTENEeHb OCO3HAHUS
BpPEJIOHOCHOCTH COOCTBEHHOI'O MOBEJACHUS, BOIIPOC HE CTABUTCS, J1a U MPHU €rO ...
IIOCTAHOBKE OTBET Yallle BCEro OyaeT Heqokasyem»’. U motomy, ne-pakro, 00beK-
TUBUCTCKOE NMOHMMAaHUE BHUHBI YK€ MPEBPATUIIO MPE3YMIIHIO BUHBI B MPE3yMII-
LU0 MPOTHUBOINPABHOCTH, MOCKOJIBKY MO3BOJSIET €€ TOJKOBATh TaK: «ECIHU ... HE
OBLITM TIPE/ICTABIICHBI JOKA3aTEIbCTBA O MPUHSITHH BCEX BO3MOXKHBIX MED, ... JHUIIO

SABJIACTCA BUHOBHBIM B HCUCIIOJIHCHHUUN JJOTOBOPHOI'O OGﬂSaTeHBCTBa)>3.

! Kysueyosa O.A. Tlpe3yMIIuu B pOCCUHCKOM TPXIAHCKOM npage. [lepMb: 3anaiHo-ypalbCKuii HHCTUTYT 3KOHO-
Muka u mpasa. 2002. C. 107.

? Bacun FO.I". CyObeKTHBHBIH ()aKTOP B OCHOBAaHHM IPAKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH 3a HAPYLIEHHE X035 -
CTBEHHOH AMCIMIUIMHBI // AKTyallbHbIe MPOOJIeMbl rpaxaanckoro npasa. Ceepanosck: M3a-so CBepa. OpHl. UH-
Ta, 1986. C. 68.

* Bozoanos J].E. BuHa Kak ycloBHe TPakIaHCKO-TIPABOBOI OTBETCTBEHHOCTH (aHANM3 TEOPHH M CyaeOHOI TIpaKTH-
kn) // Poccutickuit cynpsa. 2008. Ne4. C. 21.
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MHuenust 0 He0OXOAUMOCTH MPE3YMITIIUUA TPOTUBOMPABHOCTH HEOTHOKPATHO
BBICKA3bIBAJINCh U B HAYYHOH JIMTEpAType, II€ OTMEUYAETCs, YTO B 3HAYUTEILHOM
OOJBIIMHCTBE CIY4YaeB OTBETCTBEHHOCTH 32 HEUCIIOJIHEHHE J0rOBOpa HaJudHe
MPOTUBOMNPABHOCTH MPEIIOMHUPYETCS U HE TpeOyeTcs ee JoKa3bIBaTh. TONBKO B TEX
CUTYalMsIX, KOTJJa UMEETCSl CChUIKa JOHKHUKA Ha 0OCTOATENbCTBA, MPUBEIIINE K
HEBO3MOXXHOCTH HCIIOJIHEHUSA, HCCIICIOBAHUE M OIIEHKA NPOTHUBONPABHOCTH
CTAaHOBATCA  IOPUAMYECKHM  3HauuMMbIMU. [lputom  OpeMs  JqoKa3bIBaHUS
COOTBETCTBYIOIMX OOCTOATENBCTB JIEKHUT HA JOJDKHHUKE' .

[Ipesymmiuss npoTuBOIIpaBHOCTH, 3aKkperuieHHas B 'K P®, moxer 3By4artsb
TaK: «IULO0 HECET OTBETCTBEHHOCTb, €CJIIM HE JOKaXEeT, YTO IPHUHSIO BCE
BO3MOYKHBIE OT HETO MEpPbI 3a00TIMBOCTH M OCMOTPUTENBHOCTU ISl UCIIOJIHEHHUS
00s13aTeIbCTBA WU JJISl IPEOTBPAIICHUS IPUUYUHEHUS BpEIay.

3HavyeHHe HENMpPeoAOIMMON CHJIbI KaK 00CTOATE/JIbCTBA, HCK/IIYAIOUIEro
NPOTUBOINPABHOCTH JessHMsA. BcieacTBue rocrnoacTBa IMOBENEHUYECKOM TEOPUHU
BUHBl B COBPEMEHHOM TIPa)kKJJaHCKOM IpaBe CyneOHas NMpakTHKa, HECMOTps Ha
3akpemsieHHyto 'K P® HopMy 00 OTBETCTBEHHOCTH NpeIlpuHUMATENEH
HE3aBUCHMO OT BHUHBI, 4aCTO OLICHMBAET HENPEOJOJIMMYI0 CHIIy KaK ITOKa3aTesb
HEBUHOBHOCTH.

IIpuBenemM COOTBETCTBYIOIIME MPUMEPBI W3 MOTHBHUPOBOYHBIX YaCTEH
CyIeOHbIX aKTOB. «Dopc-MaKOpHBIE OOCTOATENBCTBA ... UMEIOT 3HAUYEHHUE JIUIIb
JUISl YCTAHOBJIEHWSI BUHBI INPU INPUMEHEHWHU OTBETCTBEHHOCTH K CTOpPOHE, HE
VCIIOJIHMBIIEH 00A3aTENLCTBO» , - OTMEYAETCS OJHUM U3 CYJOB KAaCCALMOHHOM

HNHCTaHIINU.

' Cwm.: Bpazunckuii M. 1., Bumpsanckuii B.B. Yxas. cou. C. 715.
2 Tocranosienne ®AC CKO ot 30.08.2001 no ey Ne @08-2751/2001; Ilocranosmenme DAC CKO
ot 5.05.2005 mo gemy Ne @08-1096/2005 // Bee nokymenTs! noiydens! u3 CIIC «KoncymsrantlImrocy.
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AHaJOTMYHO U Cyd JAPYyroro (QeaepaibHOrO OKpyra, OTKIIOHSS
KaCCallMOHHYI0 ajoO0y, YKa3bIBaeT: «CyAbl O0OEUX WHCTAaHUMHA MPUILIIU K
000CHOBaHHOMY BBIBOJY O HaJU4YMHM YPE3BBIYAHHBIX W HENPEAOTBPATUMBIX
OOCTOATENBCTB,  MOBJEKIIMX  MOBPEXJACHHWE  HUMYIIECTBAa  MCTLA,  YTO
CBUJIETENBCTBYET 00 OTCYTCTBMU BHUHBI OOIIECTBA B MPUUYMHEHUH B3bICKHUBAEMOTO
ymepoa»'.

Oco0OeHHO BBIPA3UTEIbHO TEHACHLUSA OTOXAECTBICHUS HEBUHOBHOCTH U
HENPEOJ0JIMMON CHJIbl TPOCHEKHUBACTCS B NPAKTUKE apOUTPAXHBIX CYAOB IO
pa3pelieHuo el U3 aJMUHUCTPATHBHBIX NPABOHAPYIICHHM, ITOCKOJIBKY I10
JAHHOM KaTEeropuu CIIOPOB BUHA MOJIEKUT 00513aTEIIbBHOMY HUCCIIEI0BAaHUIO.

«OTCyTCTBHE BO3MOXHOCTH COOJIFOCTH TaMO>KEHHBIEC MpPaBHUJIa, B TOM YHCIIE
no O0OCTOSATENbCTBAM, HE OTHOCAIIMMCS K UYpe3BblYaHBIM, OOBEKTHUBHO
HEIMpPeA0TBPATUMBIM UJIM HENPEOAOIUMBIM, B JOOOM Cydyae MUCKIIOYAET HATMYHUE
B JielicTBUSX (O€31eHCTBIN) IOPUIMIECKOTO JIUIIA BUHBI» , - YKA3bIBAETCS B OJHOM
U3 NOCTAHOBJIEHUHU. «3aKOHOJATENb ... MOJATBEPKIAET OTCYTCTBUE CYyOBEKTUBHOM
CTOPOHBI IIPU MPUBJICYCHUH K OTBETCTBEHHOCTH MPEANPUATHUS B cllydyae JEHCTBUS
HENPEOJOIMMON CUIIB» - MOKHO y3HaTh W3 japyroro akra. «IlpencraBieHHble
JI0Ka3aTeNIbCTBA CBUJETEIBLCTBYET 00 OTCYTCTBUM Yy BOJUTENS BO3MOXKHOCTH
BOCIIPEMNATCTBOBATh YTpaTe TOBapa BCIEICTBHE OOCTOSATEIBCTB HEMPEOIOIUMOMN
cuibl. [IpencraBiieHHbIE yUaCTHUKaMU CIIOPA JOKA3aTeNbCTBA (B X COBOKYITHOCTH
Y B3aMMHOM CBSI3U) MOATBEPXKIAIOT OTCYTCTBUE B JedcTBUsIX OOIecTBa cocraBa
BMEHSEMOI'0 aJIMUHUCTPATUBHOIO PABOHAPYIIEHHs (CYObEKTUBHON CTOPOHBI)»”, -

moJjiaracTt ¢ OJANH 13 CYII€6HBIX OpraHoB Poccumn.

' Mocranosnenne ®AC IBO ot 7.02.2012 Ne ©03-7013/2011 // CTIC «KoucynbrantILiocy.

2 Tlocranornenue PAC C30 or 22.02.2006 1o geny Ne A56-25165/2005 // CTIC «KoncyabrantlLirocy.

* Tlocranosnenue ®AC CKO ot 21.11.2002 1o geny Ne d08-4297/2002-1497A // CIIC «KoucynsrantlLocy.
4 ITocranosnerane ®AC C30 ot 1.09.2008 1o meny Ne A56-50420/2007 // CIIC «KoncynsraatIlmocy.
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Takol moaxoa B MPAKTUKE IIPUMEUYATEIIEH TEM, YTO, KaK IIPABUIIO, HEIIPEOI0-
JUMBbIE OOCTOSTENBCTBA UCCIAEAYIOTCS B ITOCIEIHIOI0 OUEpeib, TOCKOIBKY «BOIPOC
O BUHE HE MOXKET ObITh BO30YXIEH /10 T€X MOP, MMOKA HET HAJUYMS TPEX NEPBBIX
JIOKa3aHHBIX 3JIEMEHTOB COCTaBa IPAKIAHCKOI0 IPABOHAPYLIEHUS — IPOTUBOIIPAB-
HOTO JIESHUS, BpEJa U IPUUUHHOMN CBSI3H MEXKIY HUMU» .

JIaHHBIN TpPOLECCYANbHBIA MEXAHU3M XOPOIIO IMPOCICKUBACTCS B CIECIYIO-
me GopMynHpOBKe, BBIPAKEHHOW B OJHOM M3 CyAEOHBIX aKTOB: «yCTaHOBHUB
(bakT npuyMHEHUs1 yOBITKOB B CYMME CTOMMOCTH YTPAu€HHOI'O Ipy3a; NPUYUHHO-
CJIIEICTBEHHYIO CBSA3b MEXKIY ACUCTBUAMHU NPEANPUHUMATENSA U IPUYNHEHUEM UCT-
[y YKa3aHHBIX YOBITKOB, a TaKX€ OTCYTCTBHE OOCTOSTEIbCTB HEMPEOI0JINMOM
CHIIBD.

N moromy 3a4acTyr0 cyJaM IPUXOJHUTCS YCTAHABIMBATHL MHOKECTBO
M3JIMIIHUX JUISl pellieHus Jena (pakToB, Iepel TeM Kak NepPerTH K UCCIeI0BaHUIO
00CTOSITENILCTB  HENMPEOJAOIUMON Ccuiibl. Mexay TeM, Takoil MOAXOJ 4YpeBaT
YCIIOKHEHUEM U 3aTATUBAHUEM CYJCOHBIX MPOIECCOB.

XapakTepHO €710, Kacawlleecss BO3MEUIEHUsS Bpena, MPUYUHEHHOIO
TEPPOPUCTUUECKUM aKTOM - MOJAPBIBOM Moe3za. VIck ObLT MpeabsiBIIEH K )KeIe3HOM
J0pore Kaxk BJIAJENblly HCTOYHUKA IIOBBILICHHOM OIAacHOCTH. B mpomecce
CyZ1e0HOro CieACTBUSl ObUIO YCTAaHOBJIEHO, YTO OTBETYMK MCIOJIb30BaJI BaroHbI B
COOTBETCTBHUHM CO BCeMH TpeOOBaHUSMHU O€30MacHOCTH, YTO BpEi 3J0POBBIO
UCTUOB OBbUT NMPUYMHEH HE BCIEJICTBUE BO3ICHCTBUS HMCTOYHUKA MOBBILIEHHOM
OMAaCHOCTH, a B PE3YyJIbTATE HENPEOJOJMMON CHIBI - TEPPOPUCTUYECKOIO aKTa.
JlaHHBIX BBIBOJIOB OBbUIO OBI JOCTAaTOYHO JUISI OTKa3a B MCKE, MOCKOJBKY C
JOCTOBEPHOCTBIO YCTAHOBJIEHO OTCYTCTBME IPOTHBONPABHOCTH, U UCCIEAOBAHUE

HHBIX 3JICMCHTOB COCTaBa HC MMCJIO FOPUAUICCKOIO CMbBICJIA.

! Benos B.A. I'paxnanckoe mpaso. Tom 2: oOmas yacts. Jluna, biara, ®aktel. M.: IOpaiit, 2012. C. 886
2 Tlocranosnenne ®AC YO or 24.09.2012 Ne ®09-7149/12 // CIIC «Koucynsraatllmocy.
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OnHako Hapsy € O3TUM CyJ TaKXe€ IMPOBEJ JOCTATOYHO HEMPOCTOE
UCCJIEOBAHNE, TOCBSIIEHHOE TOMY, KaKM€ HMMEHHO IIOBPEKICHUS 310POBbS
MIPETEPIIENN UCTLHI; BCE JIM 3asBJICHHBIC UCTIIAMU PACXOJbl HA JICUCHUE SIBIISIIOTCS
000CHOBaHHBIMH; SIBIISIIOCH JIM HEOOXOAMMBIM JICUCHUE B €BPONEHCKON KIIMHUKE,
NPEANPUHATOE OJHMM W3 HCTHOB, M, COOTBETCTBEHHO, NOJIEKATU JIU
KOMIICHCAIlUH PACXO0Jibl, IOHECEHHBIE UM B CBSI3U C 3TUM; MOJYYWJIHA JIM UCTLBI
IIOJIAraloIIUecss UM KaK jKEpTBaM TEPPOpU3Ma KOMIIEHCAIMU M3 OIOKETa U T.II.'.
Bce stu Bompochl umenu Obl 3HAYEHHE TOJIBKO B CiIyyae HEJIOKa3aHHOCTH
OTBETYMKOM BO3AECHCTBHS HEMPEOIOIUMOMN CUJIbL, @ B JAHHOM JIeJI€ HOCUJIU JIMIIIb
XapaKTep U3JIMIIHEN HATPY3KH.

[IpencraBnsercs, uro ecnu Obl Hempeojonumas cuia 3anumana B ['K PO
«CBOE MECTO» - 00CTOSATENHCTBA, HCKITFOYAIOIIETO MPOTUBONPABHOCTH - TO BOIPOC
0 Hel wuccienoBaicss Obl B MEPBYIO OYepelb, W JHIIb B Cly4ae yCTaHOBIICHHS
OTCYTCTBUSI HEMNPEOJIOJIMMON CHJIbI CyJIeOHbIE OpraHbl MEepexXoAwin Obl K
1o ipoOHOMY aHAJIKM3Yy M OLIEHKE HAJIUYMs MHBIX JIEMEHTOB MPAaBOHAPYIICHUS. ITO
CIOCOOCTBOBAJIO Obl MPOLECCYyaIbHOW SKOHOMHUU U CKOPOCTH PACCMOTPEHHUS
CIIOPOB.

JlymaeTcs, 4To JUIsl 3TOTrO IiejiecooOpa3sHo 3auMcTBOBaTh ombiT YK PO, B
KOTOPOM €CTh CHEUUalbHbIA pa3fien, o3arjaBieHHbli «OO0CTOATENbCTRA,
HCKJIIOYAIOIIHNE IMPECTyNHOCTh JAesHus» U Bkmounth B [K P® crartero
«OG6CTOATENBCTBA, UCKIKOYAIOIINE POTHBONPABHOCTD JACSTHUSA» .

OOGHapyxeHue J00ro U3 Yucia TakKUuX OOCTOSITENILCTB, B TOM YHCIE H
HENPEOI0JIMMOMN CUJTBI, OYJIET CBUIETEIHLCTBOBATh O IPABOMEPHOCTH JICSHUS JIUIIA
U, KaK CJeJCTBHE, 00 yTpaTe 3HA4YCHUs B HMCCJICJIOBAHUU OCTAJIbHBIX 3JIEMEHTOB

MpaBOHAPYIIICHUS M aBTOMAaTHYECKOM OTKa3e B yIOBIETBOPEHUH TPEOOBaHUM.

' Onpenenenne Mocropeyna ot 26.09.2011 no nemy Ne 33-27813 // CIIC «KoncynbsrantlLiocy.
? B Hay4HOM JUTEpaType HEOAHOKPATHO MOTHUMAJICA 5TOT Bompoc. Cwm.: Kysueyosa O.A. CTpyKkTypa obmieii 9acTu
HWHCTUTYTA TPaXKTaHCKO-TIPpaBoBoit oTBeTcTBeHHOCTH. C. 80; boedanos /[.B. Yka3. cou. C. 99.
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Htak, Oyayun o0OCTOSTENHCTBOM, HCKIIOYAIOIIUM OTBETCTBEHHOCTh, He-
[IPEOIOIMMas CUjla MCKIIK0YAeT DJIEMEHT COCTaBa IIPaBOHAPYIICHUS, 3aKIIOYarO-
LIUICS B KHENPHUHITUU HEOOXOIUMBIX MEDPY, T.€. MPOTUBONPABHOCTh, HECMOTPS Ha
to, utro 'K P® onpenenser uepe3 3Ty ¢GopMylIupoBKy BuUHY. B cBs3M ¢ 3TUM
MIPEUIOKEHO, BO-NEPBBIX, 3akpenuTh B ['K mpe3yMInui NpOTHBONPABHOCTH:
«JIALO0 HECET OTBETCTBEHHOCTb, €CIIM HE JOKAXET, YTO IMPHUHSIIO BCE BO3MOKHBIC
OT HEro Mepsl 3a00TIMBOCTU M OCMOTPHUTEIBLHOCTU JJISl UCIIOJIHEHUs 00s3aTelb-
CTBA WIH ISl IPEAOTBPAICHUSI IPUUYUHEHUS Bpeaa». Bo-BTopsIx, BKIoUnTh B 'K
cTatbio «OOCTOATENBCTBA, UCKIIIOYAIOUINE MPOTUBOIPABHOCTh ACSHUS», TNIe He-
IPEeo0INMasl CUJIa JJOJDKHA HAXOJAUTHCS PSAAOM C IPYTMMH aHAJIOTUYHBIMU 00CTO-

ATCIbCTBAMM.

§2. [ToHsiTHE M NPU3HAKH HENPEOT0JTUMON CHJIBI
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@OopMyJIMPOBAHUE JIETATIBLHOIO OIPEAECICHUS MPABOBOIO ITOHATHS UMEET HE
TOJIBKO TNTyOOKOE TEOPETHUKO-AOKTPUHAIBHOE, HO U NMPUKIAAHOE 3HAYCHHE: «3a-
KpeIUIEHUE MOHATUH B (hOpMe NMPEANUCAHUI YIPOIIAET HOPMATUBHBIE AKThI, OCBO-
00k/1aeT OT MOBTOPEHUH, JenaeT 0oJjiee JAaKOHUYHBIMU MPU OJHOBPEMEHHOM Ha-
CBILLIEHUHU HUX IO COAEPKAHUIO U TEM CaMbIM O00JIErdyaeT U3yueHue U MPaKTHUYEeCKOoe
npuMeHeHue npasa»'. «B paspaboTKe ... HanpaBJeHHH ... 3aKOHOAATENLCTBA, A
BIIOCJIEICTBUM U B IIPOLECCE MOATOTOBKU MPOEKTOB KOHKPETHBIX 3aKOHOB FOPUM-
yecKas Hayka J0J/DKHA MIPaTh BEAYLIYIO POJIb»® U HOTOMY JAe(HHHIMS HEMPEOIO-
JUMOW CHJIBI JIOJDKHA ONUPAThCsl HAa TIIyOOKHE IOCTHIKEHMSI LMBHIMCTHYECKON

HAYKH, a TAK)KEe Ha MaTepuabl CyJeOHO-apOUTPpaKHOU MPAKTUKH.

' Kawanuna T.B. TIpaBoBbIE MOHATHS KaK CPEICTBO BBIPAXKEHHS coepxanus mmpasa / COBETCKOe rocynapCcTBO IIpa-
Bo. 1981. Ne 1. C. 43.

2 Mosonun B.I1. Pa3BuTHE IpakIaHCKOTO 3aKOHOAATENBCTBA HA COBPEMEHHOM 3Tarle (IHCKYCCHOHHEBIE TPOOIeMBI) //
Kypuan poccuiickoro npasa. 2005. Ne 7. C. 36.
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[IpencraBnsieTcsi, 4YTO, YYUTHIBasE MHOTOTPAHHOCTh (PEHOMEHA HEMPEO0JI-
MOW CWJIBbI, CPEAW HW3BECTHBIX METOJOB CO3JaHUSI HOPMBI-IEHUHUIIMHA CIIEITYET
00paTUTHCS K KOMIUIEKCHOMY CIOCO0Y, COUETaroIeMy JBa Apyrux (epeyHeBOi U
ponoBuioBoi). IlepBas HopMa 0 HEMPEOJOIMMON CHUJIE JIOJKHA COJIEPIKATh OMpe-
JieNIeHUE Yepe3 poJl U BUIOBOE OTJIMUYHUE (POJTOBUIOBOE OMpEeNICHNE), TPUIEM ITy -
TEM €ro MpPeAMETHON Pa3HOBHUIHOCTH, T.€. Yepe3 yYKa3aHUs Ha MPHU3HAKU, XapaKTe-
pU3YIOIIME CYHIHOCTh MOHATUS. BTOpas ke CTpyKTypHasi eMHUIA CUCTEMBI ITpaBa
JI0JIKHA BKIIIOYATh B ce0d nepevnciienre (epeyHeBoe orpeaesieHue) Kpyra o0cTo-
ATENBCTB, TMPETEHIYIONINX HA3bIBATHCA HEMPEOJOJMMON CHUJION, TpPHYEeM 3TOT
TepeueHb OYIET SABIATHCSA OTKPHITHIM .

XapakTepHO, YTO MEPEUHEBOE MEPEUHCICHUE OOCTOATEIHCTB HETIPEOI0TUMOMA
CWJIBl B TPAKJAHCKOM 3aKOHOJATEIbCTBE OTCYTCTBYET BOOOIIE, a POTOBHUIOBOE
OTIpe/IeTICHUE SIBISIETCS CIUIIKOM y3KHM U HE OTBEYaeT MOTPEOHOCTSIM HCUEPITHI-
BaIOIIIETO MIPABOBOTO PETYJIMpPOBaHUsA. Bce 3TO TOBOPHUT O HEPA3BUTOCTH JaHHOTO
MHCTUTYTa POCCUICKOTO 3aKOHOATENIbCTBA.

PonoBuoBoe onpezeneHue nMeeT MPEUMYIIECTBEHHOE 3HAUCHUE, TIOCKOIBKY
«TPaBOBBIE TIOHATHUSL €CTh Pe3yibTaT 0000IIeHrs Hanboyee BaKHBIX MPU3HAKOB
OTpa)XaeMbIX B IMpaBe SBJICHUN M KakK BCSAKas aOCTpakius, BCAKOe 000OIeHne —
pe3ynbTaT MO3HAHUS MTyTeM NPOHWKHOBEHHS BIUIYyOb SIBICHUS, B €T0O CYIIHOCTD,
MOCKOJIBKY ITyTEM aHaju3a W 3aTeM CHHTE3a OTOMpAeTCs IOPUAMYECCKH 3HAYMMAas

MHPOPMAIIHS O TIO3HABAEMOM OOBEKTEN .

' Tlogpo6ree o HopMax-aedunnumax: Kysueyosa O.A. HopMbl-neduHuuuyu B npase (Ha IPUMEPE TPaXkJaHCKOTO
mpasa) // Bectauk [lepmckoro yausepcurera. IOpunndeckne sayku. 2003. Bem. 3. C. 67-68.
? Kawanuna T.B. Ykas. cou. C. 38.
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HecmoTps Ha MHOTOYHCIIEHHBIE KPUTHKY U MPEI0KEHUSI TEOPETUKOB, a TaK-
€ LICHHbIE BBIBOJbI M3 MPABOIPUMEHHUTEIBHON MPAKTUKU, 3aKOHOJATEIbHOE PO-
JOBUIOBOE OIPENEIIEHUE HENPEOJOIUMON CHIIBI (KOTOPOE MOKHO OOHApy>KUTh B
moan. 1 m. 1 ¢t. 202 u B 1. 3 cT. 401 'K P®) Mano u3aMeHUII0Ch MO CPaBHEHUIO C
HOpMaMU paHee JeHCTBOBaBIIMX 3aKOHOB(CT. 85 I'paxkmanckoro koaekca PCOCP
1964' u n.2 cr. 71 OcnoB I'paxaanckoro 3axkonomarenscrsa Coroza CCP u pec-
my6iuk’). @OpMyIHPYETCS OHO BCE TaK XK€ JAKOHUYHO: YEPE3 YPE3BHIYANHOCTD U
HENpPeI0TBPaTUMOCTh. be3yclnoBHO, yKa3aHHbIe MPU3HAKU SBUIM COOOM MPOYHBIMI
byHIaMeHT A U3bICKaHUM OyAylux mokojieHu# ropuctoB. OmHAKO opuanye-
CKasl HAyKa U TEXHUKA C TE€X BPEMEH MPETEPHENH CYLIECTBEHHOE PAa3BUTHE, UTO
MO3BOJISIET JOMOJIHUTH ONPEEICHUE JPYTUMU KBATU(PUUUPYIOIUMH KPUTEPHUIMHU.
Ho B nepByto ouepens paccMOTpuM 6a30BbI€ 3aKOHOIATEIbHBIC MPU3HAKH.

YpesBbryaiHOCTh. [[OHATHE YpE3BBIYAHOCTU B JOJDKHOM MEpPE HE PACKpHI-

BAacCTCA 3aKOHOAATCIIEM, 4 HUBUJIIMCTHI 3a49aCTYIO ITIOHUMAIOT €ro 1no-pasHomy.

' Tpaxnmanckuii kogekc PCOCP ot 01.10.64 // Bemomoctu Bepxosroro Cosera PCDCP. 1964. Ne 24. cr. 406.
2 Bemomoctu BepxosHoro Cosera CCCP. 1961. Ne 50. Cr. 525.
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PackpeiBas comepikaHue TpH3HAKA YPE3BBIYAWHOCTH, HEKOTOPHIE YUYCHBIE
OTOXKJIECTBIIAIOT €r0 ¢ MacIITabHOCTHIO', ¢ HEOOBIYAMHOM MOLIBIO HPOSBICHHS,
OJTHAaKO OOJIBPIIMHCTBO MCCIICIOBATENICH HE BUIAT B 3TOM OTIMYHUTEIHLHON XapaKTe-
PUCTHUKH, TTOCKOJIBKY «COOBITHE, CKPOMHOE TI0 CBOEH YHEPTHH, MOXKET OBITh MPH-
3HAHO TPOSIBICHUEM «HEMPEOI0JIMMON CHIIbD» (TOMaJaHne Ha HU3JIETe OCKOJIKa
O0MOBI, KOTOpO€ HEe YyOWJIO, a TOJIbKO JIETKO paHusio 4enoBeka). CoObiTHe, Nei-
CTBUTEIILHO, TPaHAMO3HOE, MOXXET OBITh OTBEPTHYTO CYJIOM B KaueCTBE «HE-
IIPEOJONUMON CHIIBD» (HAaBOJAHEHHUE, 3eMJIETPACEHHE, OOMOApIMPOBKA TOPOIA)»’.
Henw3st He mpu3HATh KOPPEKTHOCTH TMOCIEAHETO CYXKICHUS: OOJBIIUE KOJIHYe-
CTBEHHBIC U3MEHEHMSI HE BCET/Ia MEPEXO/IST B KAU€CTBO, B TO BPEMSI KaK ISl CyIIIE-
CTBEHHOT'O KAaueCTBEHHOTO IMEpPeX0/a 3a4acTyl0 XBaTaeT M HEOOJBIIOro KOJHYe-
CTBEHHOTO BO3JeWcTBHs. Hepenko mpu pereHnn Bompoca 0 MPU3HAHUN SBIICHHUS
HEMPEOJO0TNMBIM OOCTOATEIHCTBOM BEyIllee 3HAUCHNE MMEET HE MOIIHAs Bpeo-
HOCHAs CUJIA, a ero HETMIMYHOCTL'. [IpencTaBisercs, 9YTo yMECTHEE TOBOPHUTH O
«KOJTMYECTBEHHOM M (W) Ka4eCTBEHHOM BO3JICHCTBUU OOCTOSITENHLCTB Ha Jesi-

TCJIBHOCTH JIUIa», 4 HE O MacCIITaOHOCTH U I'paHANO3HOCTHU.

! Bensixosa A.M. Bosmelenue Bpe/a, MPUUMHEHHOTO MCTOYHUKOM IMOBBIIEHHON onacHocTtu. M.:. U3n-Bo MI'Y,
1967. C. 43.

? Kpaeyoe A. Tlonstne nenpeononumoii cunbl // Coserckas roctuims. 1966. Ne 1. C. 18.

> Anmumonoe B.C. I'paxnaHcKas OTBETCTBEHHOCTH 3a BPE, IIPUYUHEHHBIN HCTOYHUKOM TOBBINIEHHON ONACHOCTH.
M.: Tocropuznat., 1950. C. 190; Cm. takxke Bapkanro B. OTBEeTCTBEHHOCTD 10 rpaxkaaHckomy npasy / Ilog pen.
Bparycs C.H. M.: Ilporpecc, 1978. C. 178.

* Cm.: Conoamenxo O.M. Yxas. cou. C. 142.
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I[pyrI/Ie YYCHBIC I10JIararoT, 4TO IIPU3HAK I—I]:’)CSBI:I‘-IElI‘/'IHOCTI/I COCTOHUT M3 TaKHUX
XApPAKTCPHUCTHK KaK H€O6I>I‘-IHOCTI>, HCOPANHAPHOCTL, BHC3AIIHOCTb, KOTOPBLIC HC

HaXOJAT CBOETO SIPKO BHIPAXKEHHOTO MPOSIBJIEHHS B YCTONYMBOM TIOBCEIHEBHOCTH .

' 3axaposa O.H. Henpeononnumasi CHIIa U TPaIaHCKO-IPABOBAS OTBETCTBEHHOCTE: JIHC. ... KAHJ. I0PHJ. HayK. Mp-
KyTcK, 2005. C. 35.
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HMccnenoBareny JeIaloT TAKKe aKIEHT Ha «U3 pAga BOH BBIXOMAIIUI»', «HE
MOBTOPSIOIIMICS B TMpoIiecce OOBIYHOW NIEATETbHOCTH YHUKAJIbHBIM (pa3oBbIA B
npeenax MpoJoDKUTENBHOIO BPEMEHH) XapaKTep»®, Ha TO, YTO «OOCTOATEIBCTBO
ABJSACTCS WCKIIOYMUTEIBHBIM, HE CBOWCTBEHHBIM HOPMAaJIbHOMY Pa3BUTHIO
OTHOILEHUI».

[Toxoxke TONKyeTCcs 4Ype3BbIYANHOCTh M HAa MPAKTHKE, TAE CYAbl TaKXKe
OTIPEIEIISIIOT €€ Yepe3 HEOOBIYaHHOCTh JIsl KOHKPETHO-UCTOPUYECKUX KU3HEHHBIX
YCJIOBUH, HEYYUTHIBAEMOCTh HU MPHU KAKUX 00CTOATEIbCTBAX, UCKIIFOYUTEIHLHOCTD,
BBIXOJ] 32 TPaHUIBI OOBIJCHHOTO W HOPMAJIBHOTO, HEOTHOCUMOCTH K MPOCTOMY

JKU3HEHHOMY PUCKY".

' Hogpghe O.C. Ob6szarenveTBennoe npaso. C.152.

2 CMm.: JKuzaues A.B. UpesBbluaiiHble U HENPEOAOIMMbIE 0OCTOSTENLCTBA, HCKIIOUYAKOIME BUHY JIULA B COBEPLICHHU
Hanorosoro npasoHapymmenwst // CIIC «KoncymprantlLmocy.

3 Kommenmapuii x T'paxnanckoMy komekcy Poccumiickoit ®enepanuu, yactu nepsoii / mon pea. T.E. A6osoil u
A .YO. Kabanknna (aBrop rinassl — T.E. AGoBa). M.: IOpaiit-U3znat, 2004. C. 579.

4 Cm.: Ioctanosnenre YeThlpHaaaToro ApOUTPa)KHOIO aleUISIMOHHOro cyaa ot 17.09.2012 no memy Ne A05-
4919/2012; Ilocranosnenne Broporo apOurpaskHoro amemuranuonHoro cyma oT 31.08.2012 mo memy Ne A29-
296/2012 // URL: http://ras.arbitr.ru/ (mata obpamenus 15.09.2012).
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He orpunas 3HaAYMMOCTH HM3JI0KEHHBIX BBILIE ITOKA3aTEIEH, BMECTE C TEM
OTMETHM, 4YTO HEYUYHUTHIBAEMOCTb WJIM HEINPEIBUICHHOCTb SIBJICHUW HE BCEraa
MOXXET TOBOPUTh 00 HUX Ype3BblYaHOCTH. CyIIECTBYIOT U 0OCTOSTEILCTBA,
[IOKA3aTEIbHbIE TEM, YTO OCTAKOTCS YPE3BBIYAWHBIMU «HAXE €CIM OHHU
MPEeABUAATCS U, B 00ILIEM, 0)KUIAIOTCS, JaXKe €CJIM OHM B MPUHLIUIE HEUZOSKHBI U
IOBTOPSAIOTCS CJIAMIIKOM dacto»'. B KauecTBe mpuMepa MOXKHO yKa3aTh Ha
BO3/IYIIIHBIE U MOPCKHE OYpH, KOTOPbIE SBIISIFOTCS OOBIYHBIMU U YYUTHIBAEMBIMH B
NPaKTUKE aBMAa M MOPCKHX NEPEBO3YMKOB WM BPAJ JIM BBIXOAT 3a MPEHENBI UX
po(heCCHOHATILHOTO PUCKA, HO OT 3TOr0 HE TEepPSAIOT B CBOEW YpPE3BBIYAITHOCTH.
To4HO Tak K€ M 3eMIETPSACEHUS B CEUCMOAKTUMBHBIX pPaMOHAX BBICTYIIAKOT
MPEABUANMBIM SIBIEHUEM, HO OT 3TOrO0 HE MEPECTaloT ObITh Ype3BblUaliHbIMU. U
IIOTOMY HE NPEACTABIAETCA BO3MOXKHBIM pPa3lIelUTh TOYKY 3pPEHMS, COTJIACHO
KOTOPOM YPE3BBIYANHOCTD 00CTOSATENIbCTB HETIPEOA0TUMOMN CHJIBI

yCTaHABJIMBAETCS YEPE3 HENPEABUIUMOCTE .,

! Oizensuxm B.A. TIpobnema pucka B rpaxkaanckoM npase. Jyman6e: Usn. Udpon, 1972. C. 127.

2 Cm.: Cupoedickuna M.C. Yxa3s. cou. C. 19; Epaxmuna O.C. JIoroBopHbIE yCI0BUs O HOPC-MAKOPE M 3aTPYIAHH -
TENBHBIX 00CTOATENBCTBAX B MPEIIPUHIMATENFCKON pakTuke // 3akoHsl Poccun: ombiT, aHamu3, nmpaktuka. 2011.
Ne 4. C. 66.
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Takum 0O6pazom, Upe3BBIUAHHOCTh O3HAYAET BHE3AIHBIN, HEOPAUHAPHBIN (HE-
3aBUCUMO OT OXKUJAHUS U MPEJBUJCHUS) XapaKTep OOCTOSTENbCTB, KOJINYECTBEH -
HO ¥ (WJIKM) KAYECTBEHHO BO3/EHCTBYIOIINX HA ESITEIHHOCTD JIUIIA.

HenpenorBparumocts. [Ipencrasnsercs, 4To MOXHO TOBOPUTH O JIBYX CO-
CTaBJISIIOIIMX JAHHOTO MOKA3aTeNs: «IOJHOMW HEMPUYACTHOCTH ... K BOBHUKHOBE-
HUIO BPEJOHOCHBIX OOCTOSITEBCTB ... M MPUHATHM BCEX Pa3yMHBIX MEp IO
NPENOTBPAILEHUIO UX JACHCTBUS WM YCTPAHEHHIO HX TIOCIEACTBHIA» .

VY CII0BHO TOBOps, TMEPBBIA YPOBEHb JAHHOTO TPHU3HAKA XapPAKTEPU3YET
HEMPEJOTBPAaTUMOCTh (C JIGKCMYECKOW TOYKH 3pEHUs TNpaBUJIbHEE CKa3aTh
«HEOTBPATUMOCTH») HACTYIUICHHSI OOCTOSITENIbCTBA HEMPEOJOTUMON CHIIBI, a
BTOPOIl — COOCTBEHHO HEBO3MOXKHOCTh JIJI1 KOHKPETHOTO CYyOBhEKTa MPEAyPEAUTh
1 (MIM) TUKBUANPOBATH MOCIEACTBUS HENPEOIOJIUMBIX MPETSITCTBUN, HEB3UPAs Ha

MIPUHATHE BCEX BO3MOXKHBIX Mep (T.€. HEYCTPAaHUMOCTh MOCJICICTBU).

' Kommenmapuii K KojeKCy TOProporo Mopemiasanus / mop pen. Cumonenko A.M. Mocksa. 2008 // CIIC
«KoHncynpranTlnrocy.
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IlepBas  cocraBisomias, HEOTBPAaTUMOCTb  HACTYIUICHUS,  SBIAETCS
nokaszaTesieM, 0ObEKTUBHO INPUCYIIUM KOHLENTY HENPEOJ0JUMOUN CHUJIBI, IIPH €ro
OTCYTCTBUHU aOCypIHO FOBOPUTH 00 UCKIIFOUEHHH OTBETCTBEHHOCTH. Eciii B cunax
YIOJHOMOYEHHOTO JiMlla ObUIO HE JOMYCTUTh BO3HUKHOBEHHUS HEMPEOJIOJIMMBIX
O0OCTOSITENILCTB MyTEM MNPHUHATHS MPEBEHTUBHBIX MEpP, OJHAKO OHO HMX BCE K€
JOMYCTUJIO, TO pPEYb alpuopH MOXKET HUATH TOJBKO 00  yIpEeyHOM,
IIPOTUBOIPABHOM IPABOBOM IIOBEJICHUHU — IPAXKJAHCKOM IIPABOHAPYILICHUH.

BmecTte ¢ TeM, HE TOJNBKO SIBJIICHHS HENPEOAOJMMON CHJIbI HACTYHaroT
HEOTBPAaTUMO JJIsi CYOBEKTOB TIpaXJaHCKOIO TMpaBa; MHOTHE CMEXHbIE
O0CTOATENBCTBA XAPAKTEPU3YIOTCSI 3TUM K€ IOKa3aTelIeM, HO HENpeo10JIMMOi
CWJIOW HE NPHU3HAKOTCS (HalpUMeEp, BCEMUPHBIE SKOHOMHUYECKUE MOTPSACEHUS H

T.I1.)
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[TosTomMy Oojlee Ba)KHYIO M HHTEPECHYIO POJIb MIpAaeT BTOPOM ILIACT He-
IPEAOTBPATUMOCTH — HEYCTPAHUMOCTh nocieacTBuil. «Cam 1o cede daxr 3acyxu,
HABOJHCHUS WJIM aHAJOTHYHOTO OOCTOSATEIBCTBA HE OCBOOOXKIAET ... OT OTBET-
CTBEHHOCTH aBTOMAaTUYECKH — TPEOyeTCs J0Ka3aTh ... YTO MPEANPUHUMAINCH BCE
HEOOXOJMMBICE  MEpPBl [0  MPEOJOJCHUIO  HETaTHUBHOTO  BO3JICHCTBHS
00CTOSITENLCTBY .

B aTOM acmekTe KiIroueByrO poJib UTpaeT pelieHrue BOMpoca O KPUTEPUU JI0-
CTaTOYHOCTH MEP, MMPUHATHIX JIS YCTPAHEHUS IMOCIICACTBHI pa3pyIIUTEIBHOTO SIB-
neHus (11 yao0cTBa OyieM Ha3bIBaTh €r0 KPUTEPHUEM HEPEIOTBPATUMOCTH).

[To naHHOMY BOTIIPOCY CPEAM PYCCKUX HMCCIIEIOBATEIICH CIIOXKUIOCH HECKOJIb-
ko MHeHul. Psj yuensix (M.M. Arapkos, U.A. TlokpoBckuii u Jip.) moyiaraiau, 4To
CHETPEOJI0IMMAast CHJIa — 3TO COOBITHE, KOTOPOE HE MOXKET OBITh MPEAOTBPAICHO
HMKAaKAMM BO3MOXKHBIMU MEpPAMU»’, «C YYETOM YPOBHS Pa3BUTHs HAYKH M TE€XHH-

KM BCEro 00IIeCTBay .

! Xoxn06 B.A. OTBETCTBEHHOCTH 10 00A3aTeIbCTBAaM (KOJIX03, COBX03, apeHaarop). M.: FOpux. mat, 1990. C. 59.

v pasxcoanckoe npago: yaeOHUK NIl IOPUINYECKUX BY30B, T. I / mox pen. M. M. Arapkosa u [I. M. I'eaxuna. M.:
M.: FOpun. u3n-so HKIO CCCP, 1944. C. 340.
3 Hokpoeckuii U.A. OcHOBHBIE MPobIeMbI rpaxkaanckoro mpasa. M.: Ctatyt, 2003. C. 283.
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Kak BumuM, 3a KpuTepuil HEMPEIOTBPATUMOCTH OHH Opajy BCE BO3MOXKHBIC
yesoBeueckue cuibl. Ho Torma mecra HenpeoJoiauMbIM SIBIICHUSIM IIPAKTUYECKHU HE
OCTaETCs: TEOPETUKO-(PAHTACTUUECKU MOKHO MPEAYIPEIUTh U JTUKBUIUPOBATH T0-
cienctBus 4yero yrogano. Cuisl Bcero o0mecTBa OECKOHEYHBI, TOT/Ia KaK BO3MOXK -
HOCTH OT/CJIbHOTO WHJWBHJA CTPOrO OrpaHUYEHBI; KaXKJ0€ OOCTOSITEIHCTBO HE-
MPEOJOIMMON CUJIbI «HE MPEIBUAMMO U HENPEIOTBPATUMO B JIAHHOM CIIy4yae, HO
BOOOIIE NPEABUANMO U IIPEAOTBPATUMO HA OCHOBAHUM OIBITA, CTATUCTUKI .

B cootrBeTcTBUE C IpyrUM MHEHUEM HENPEAOTBPATUMOCTH MOHUMAETCS KaK
HENPEAOTBPATUMOCTh 11 KOHKPETHOIO JIMIA C YYETOM HMEIOLINXCS MUMEHHO Y
HEr0 BO3MOMKHOCTEW’. B pesynbTaTe yKa3aHHBIA KPUTEPUM IIPUKPEILISETCS» K
JUYHOCTU KOHKPETHOTO CyOBbEKTa, YTO TOXKE HE OYeHb BepHO. J[eJ10 B TOM, 4TO npu
TaKOM TIOJIXO0JIC YTPAUMBACTCSI OOBEKTUBHOE COJICP’KAHUE SIBJICHUS, CYOBEKTUBHU3M
BEJIET K PEISATUBU3MY: CKOJBKO OTBETCTBEHHBIX CYOBEKTOB, CTOJIBKO U PA3JIMUHBIX
00CTOATENILCTB MOKHO KBaTU(PUIIMPOBATh B KAue€CTBE HEMPEOJIOTUMOMN CHUJIBI;

OJHO U TO XK€ 00CTOSTEILCTBO MOKHO H IMPU3HATb, U HC IIPU3HATb TAKOBbLIM.

Macnoe B. Ob6s3aTensCcTBa U3 MIPUYMHEHHS Bpeaa: yueOHoe mocobue. Xaprkos, 1961. C. 33.

2 Cm.: Beneouxmog A.B. JloroBopHas IUCIUILIAHA B IPOMBIIUIeHHOCTH. J1.: M31-Bo Jleno6mucmonkoMa u JleHcoBe-
Ta, 1935. C. 178.
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[IpoTuBOpeunss MeXIy H3JI0KEHHBIMU BBIIIE MO3ULUUSIMUA YAAIOCh CHSTH
E.A. TTaBnoackomy, KOTOPBIA YyKa3all, UTO «IOCJIEACTBUS HENPENOTBPATUMBI HE
TOJBKO JUISl TAHHOTO MPABOHAPYIIMUTENS, HO W JJIsl IPYTUX JIWI, ONHOTUIIHBIX I10
POJY M YCIIOBUSM JIEATEIBHOCTI .

AHAJOTUYHO BOMPOC MO KPUTEPHUIO HENMPEAOTBPATUMOCTU pa3peliacTcs U B
chepe MOPCKUX MEPEBO30K, I€ CYHIECTBYET MPEIMETHBIN aKIIEHT «XOpoIlas MOp-
CKasl MPaKTUKA - COBOKYITHOCTh BBIPAOOTAHHBIX TOPTOBBIM MOPEILJIABAHUEM MED,
MPUEMOB M METOJIOB, IPUMEHIEMBIX KaXKJIbIM 3a00TJIMBBIM U OIBITHBIM IEPEBO3-

YHUKOM B LIEJIAX 00ecredeHus 6€30aCHOCTH IUIABaHKs U COXPAHHOCTH IPpy3a’.

! Hasnoockuii E.A. Ciiydail 1 HEIIpeogoauMas CUila B TpakIanckoM npase. M.: IOpun. mut, 1978. C.103.
? boesa B.B. OTBETCTBEHHOCTH MOPCKOTO TIepeBo3urka // TpancnoptHoe mpaso. 2004. Ne 2. C. 6.
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HIMeHHO 3TOT MOaX0 BUAMTCS HauOoJiee ONpaBAaHHbBIM, T.K., B OTINYUE OT
OPEIbIIYIINX, OH KOPPEKTHO UCXOAMUT U3 JUAIEKTUKH OOIEro U eIMHUYHOIO, HE
a0COIOTU3UPYS HU OJIHY M3 3TUX KaTeropuil (B TaHHOM cllydae oOujum SBISIOTCS
BO3MOKHOCTH BCETO OOIIECTBA, @ €OUHUUHBIM - BOSMOKHOCTH KOHKPETHOT'O JINLA).
OO1ee cyniecTByeT TOJIbKO Yepe3 eAMHNYHOE. Toraa Kak eAMHUYHOE HECET B cebe
oOuiee. IToToMy KakIblil 3IEMEHT OOBEKTUBHOM PEAIIbHOCTU COAEPKUT B ceOe U
of1iee, U eAMHUYHOE OJHOBpEMEHHO. M 3T0 yJjauHO epeHOCUTCS MPEACTaBUTENS -

MU )IaHHOI\/’I IMO3HMINH Ha HUBHUIIUCTHYCCKYTIO ITOYBY.
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Kak BUIHO M3 pacCMOTPEHHBIX BBILIE (POPMYIUPOBOK, 3Ta KOHUEMIIHS MPHU-
HUMAaeT 3a KpUTEpUH HENpeAOTBPaTUMOCTH HMPUHATHE BCEX Mep 3a00TIMBOCTU U
OCMOTPHTEIIBHOCTH, BO3MOKHBIX JUISl TaHHOTO JIMIA, & TaKKE JML, OJHOTHUITHBIX
II0 POy M YCIIOBUSM JEATEIBHOCTH. HeTpyIHO 3aMETUTh, TaKOE TOJKOBAHUE I10-
YTH JIOCJIOBHO COBIMAJIAET C 0ObEKTUBUCTCKUM MOHUMAHUEM BUHbI, N3JI0)KEHHBIM B
cT. 401 I'K P®. JlornuHo, 4TO HEKOTOPBIE ABTOPHI MUIIYT O XAPAKTEPUCTUKE HE-
IOPEOJ0IMMON CUJIBbl, MPEACTABISAONLIEH COOOH «HEOOYCIOBICHHOCTh BHHOBHBIM
TIOBEICHUEM OTBETCTBEHHOIO JIMIA» ', WM K€ YKa3bIBAIOT Ha TO, YTO BO3AEHCTBUE
HENPEOAOTUMBIX OOCTOATEIBCTB CBUICTENBCTBYET 00 OTCYTCTBUHU BOJIM U CO3HA-
HUSL B TIOBEICHUU OTBETCTBEHHOTO CYOBEKTA, T.€. 00 OTCYTCTBUM BHHBI .

Hepenko u cyneOHble oprasbl, UCCIeAys HEMPEAOTBPATUMOCTh MOCIEACTBUI
HETPEOJOIUMBIX O0OCTOSATENBCTB, TOBOPAT 00 OTCYTCTBHHM BUHBI JIMIA® HIIH XKE O
HENIOKA3aHHOCTH HEBMHOBHOCTH B BO3HMKHOBEHHH IOCIENCTBHI",

DTO HE 0YEHb KOPPEKTHO, IMMOCKOJIBKY YAaCTO OTBETCTBEHHOCTH 1O I'PAHUI] HE-
IPEOJ0IMMOMN CUJIbI CTPOUTCSI Ha OOBEKTUBHBIX Hauyanax, U BOIPOCHl BUHBI BOOO-
e He NoJIe)kar u3ydyeHuto. [103ToMy npu3HAK HEBO3MOXKHOCTH yCTPaHEHUs I0-
CJIEACTBUI HENPEOIOIMMOMN CUIIBI CIEYET ONPEAEIIATh HE YEPE3 OTCYTCTBUE BUHBI
JMIA, a Yepe3 OTCYTCTBUE IMPOTUBOIIPABHOCTU B €0 MOBEJIEHUH - B (hopMe MpUHS-

THs BCCX MCP ITO YCTPAHCHUIO ACCTPYKTHBHBIX HOCHCHCTBHﬁ.

' Tymanoe B.A. TloHATHE HENPEOJONUMON CHIIBI B COBETCKOM TPaKIaHCKOM IIpaBe // BOIIPOCHI COBETCKOTO rpa-
xaaHckoro mpasa. M., 1955. C. 109.

2 Anexcees C.C. TpakaaHcKas OTBETCTBEHHOCTh 33 HEBBINOJIHEHHE TLIAHA JKEJIE3HOMOPOKHON MEPEBO3KU IPY30B.
M.: Toctopmsaar, 1959. C. 10; Kannynosa E.C. Henpeogonumasi cuiia U CMEXHbBIE C HEH MOHSATHS: AUC. ... KaH].
opua. Hayk. Tomck, 2005. C 48.

? Tloctanosnenne ®AC BCO ot 04.05.2006 Ne A10-8797/05-15-®02-1941/06-C2 // CIIC «Koncynsrantlhmoc.

* Ilocranosierne ®AC CKO or 13.06.2002 Ne ©08-1957/2002 // CIIC «KoucymsrantILrocy.
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B cBs3u ¢ 3TUM ciieyeT yIoMsAHYTh O CUTYalMsIX, KOra «IPUXOIUATCS yCTa-
HABJIMBATH HE OJ(MH, & HECKOJILKO PSJIOB IIPUYMHHBIX CBS3€i» ', T.€. 0 KOMILIEKCHO-
CTH MPUYMH, MOBJIEKIIMX MPUYMHEHUE BpEJa WJIM HEUCIOJHEHHUE JAO0roBopa (Kak
HEIPEeoIoJIMMas CUJIa, TaK U IPOTUBOIIpaBHOE AesiHUe auna). [Ipum Takux moceui-
KaX BOINPOC pemniaercs CAeAyloIUM O0pa3oM: KOIjJa «TOJbKO TOrJa, KOrja pe-
3yJbTaT SIBJISIETCS MPUYMHHO-HEOOXOJMMBIM TOCIEICTBUEM IPYrux (PakTopos, a
[IOBEJIEHUE OTBETYMKA — IPUUYMHHO-CITy4aHbIi ()aKTOp B OTHOIIEHUHU PE3yJIbTaTa,
OTBETCTBEHHOCTH MOJHOCTBIO OTIAAAET» .

WHpIMU clIOBaMH, JT100as1 «OTATOIIEHHOCTEY» HEMPEOAOIUMOMN CHUIIBI IPOTUBO-
IpaBHbIM Oe37eiicTBUEM Jinla (HEMPUHATUEM BCEX MEp) JIMILIAET NpaBa HAa UCKIIO-
YEHHUE OTBETCTBEHHOCTH; «CCHUIKA HA HENPEOJOIUMYIO CUIly OTBEpPraercs, €Ciu B
JAHHBIX YCJIOBMSIX MECTa U BPEMEHU MOXKHO U JIOJDKHO ObLIO MPEIBUIAETh HACTYII-
JICHUE CTUXUMHOM CWIBI ... U NPEAOTBPATUTH €€ BpPEAHbIE pe3yibTarbl. B aTux
ClIy4asiX HaCTYIUICHUE BpPEa CBA3BIBACTCS C ... IOBEICHUEM OTBETUYHKA, 4 HE C He-
IPEOI0IIUMOM CHIIONY”.

[Ipu3Hak HEYCTPAaHUMOCTH MOCHEACTBUN HEMPEOIOJIUMON CUJIbI (T.€. MPUHS-
THSI BCEX Mep 3a00TIIMBOCTU U OCMOTPUTEIBHOCTH, UJIH, YTO TO K€ camoe, OTCYT-
CTBHE MPOTUBONPABHOCTH B MOBEJICHUU JIMLA) Pelibe(hHO MPOSIBIIAETCA U B Cy1e0-
HOI mpakTuke. [ HarasaaHOCTH mpuBeneM ABa npumepa. CHavana oOpatumcs K
pEIIEeHHUIO0, KOT/Ia CChUIKa Ha OTCYTCTBHE MPOTHBOIIPABHOCTH MO3BOJIMIIA KBAU(DU-
UPOBaTh OOCTOSITENIbCTBO B KayecTBE HempeoaosuMor cuibsl. llocie 3Toro

paccMOTpUM CyIeOHOE JIENI0 IPOTHUBOTIOIOKHOTO XapaKTepa.

' Benaxosa A.M. NmyiecTBeHHas OTBETCTBEHHOCTD 3a Bo3MelleHue Bpena. M.: FOpua. aur. 1979. C. 23

2 Aumumonos b.C. 3HaueHNE BUHBI MTOTEPIIEBIIETO MPU TPAKIAHCKOM npaBoHapymennd. M.: Toctopmsaar, 1950. C.
262-263.

3 Maiioannux JILA., Cepeeesa H.FO. MatepunanbHasi OTBETCTBEHHOCTD 3a IIOBPEXIECHUE 300poBhba. M.: I0pua. mur,
1968. C. 58.
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B nepBom cnyuae cya mnpu3Han HEONAronpusiTHbIE MOTOJHBIE YCIOBHUA,
MOBJIEKILIME KPYIIEHHWE BO3AYIIHOIO TPAHCIOPTHOI'O CPEICTBa, OOCTOSITEIBLCTBOM
HENPEOJOJIMMON CHIIBL. JIaHHBIM BBIBOJ OCHOBBIBAJICS B IIEPBYIO OUYEPEIb HA TOM,
YTO HE OBLJIO YCTAaHOBJIEHO KaKHUX-JIMOO HApPYIIEHUH HOPM U TMpPaBWIJI JIETHOW H
TEXHUYECKOM AKCITyaTalli BEpTOJIeTa, €ro ABUrareei, CucTeM U 000py0BaHUS
co CTOpoHbl dkunaxa'. Kak BHAMM, TOJBKO YCTAHOBUB IOJIHOE OTCYTCTBHUE
OPOTHUBONPABHOCTA  TOBEJAEHUS  MEPEBO3YMKA,  CyJ  HCKIOYUI  €ro
OTBETCTBEHHOCTb.

B npyrom ciydae, OTKJIOHSAS CCBUIKY OTBETUHMKA HA HENPEOJOJIMMYIO CHILY,
CyJl KOHCTaTUPOBaJI, YTO MOBPEXKACHUE I'py3a U M0OKAPOM aBTOMOOWJIS, KaK ycTa-
HOBJIEHO 10 MaTepHajiaM Jieia, He ObUIA BbI3BaHbI HEMPEOAOIUMOM cuitol. [Tpuun-
HOM WX BO3HUKHOBEHHS SBUJIOCH HENPOSIBICHUE OTBETYUKOM JOJDKHOW CTEIIEHU
OCMOTPUTENBLHOCTH . 3/1€Ch MBI BHIAMM OOPaTHYIO CUTYAIMIO: JIMIIO JEHCTBOBAJIO
IIPOTUBOIIPABHO, HE MPEAIIPUHAB BCEX BO3MOXKHBIX MEP 10 OXpaHe Irpys3a, U MoTo-
MY OTBETCTBEHHOCTb HE ObLJIa UCKITIOUEHA.

Bwmecre ¢ Tem, He Bcerga B cyneOHOW MPaKTHKE IMOIXOJ CTOJIb KOPPEKTEH.
[IponutrocTpupyem 3TO TpeMs IMOKA3aTEIbHBIMU 3U30JaMHU:

1. Cyapl nepBoi, aneuISIIMOHHOW M KacCallMOHHOW WHCTAHIUMWA MPU3HAIIU
00CTOSTENBCTBOM HEMPEOOJIMMOM CUJIBI TIOKAp, TOCKOJIbKY eMy ObLIa MPHUCBOEHA
geTBepTast cTeneHb. Ha nukBmmanmio mnotpeboBanock Oosee 13 wacoB, Ho,
HECMOTpsI Ha MpEeANpPUHSTHIE Mephl (ITpUBJIeUEHUE HECKOJIbKUX OTpsaAnoB [1CO wu
IlenTpocnaca, ABYyX BEPTOJIETOB), - MPEKPATUTH JAJbHEHIIEE paciHpOCTpaHEHHUE
OTHS K CKJIaay, TA€ XPaHWIOCh HMYLIECTBO MOKJIAXKEIATeNsd, O0Ka3alocCh

HCBO3MOXHBIM.

! Tlocranosnenue JleBATOro ApOUTPaXkHOr0 ANEISIUOHHOro cyaa ot 5.10.2006 mo memy Ne 09AII-10609/2006-
I'K // CTIC «KoncynbranTlLirocy.
2 TToctanosnenue PAC 11O ot 29.03.2011 no neay Ne A64-1690/2010 // CTIC «KoncynbrantIlmocy.

62



Kazamocek Obl, CyIbl PYKOBOJCTBOBAIMCH OC3YIIPEUYHOMN JIOTUKOW M BBIHECTIH
3akoHHBIe MW oOocHoBaHHbIE akThl. OpHako BAC P® oTMenus Bce W3 HUX,
paccyiuB CIEIYIOIMIMM O00pa3oM: «Upe3BbIYAMHBIA XapaKTep HENpPeoa0IUMOn
CWJIBl HE JIOMyCKaeT KBAIM(HUKAIMKM B KAauyeCTBE TAaKOBOW JIFOOOTO >KU3HEHHOTO
(dakTa, ee OTIMYKE OT CiIy4yas B TOM, YTO OHa UMEET B OCHOBE OOBEKTHUBHYIO, a HE
CyOBEKTUBHYIO HEMPEJOTBPATUMOCTh. MeXy TeM BBIBOJIbI CYJJOB OCHOBaHbI Ha
HEBO3MO>KHOCTH TMPEKPAIIEHUSI OTHSA MCXOJsS U3 KOJIMYECTBA 3aJ€iCTBOBAHHBIX B
TYIEHHH [0Kapa CHID”.

BrineceM 3a CKOOKM BBIBOJI O HEUPE3BBIYAMHOCTU MOXKapa (XOTs, MoJiaraem,
YTO 4YETBEPTasl CTENEHb ANPHUOPU TOBOPUT O BBIXOJIE 3a MPEJNETbl HOPMAIbHOTO
KU3HEHHOTO PHUCKA U CBHJETEIBCTBYET 00 HKCTPAOPAMHAPHOCTH COOBITHSA).
WNuTepecHee 31ech TO, 4TO OBUT MPOUTHOPUPOBAH MPHU3HAK HEMPEIOTBPATUMOCTH
(HeyctpanumocTtu) mnocneacTBuil. OuYeBUIHO, YTO OTBETUUK MPHUHSI BCE
BO3MO>KHBIE MEPBI MO MPETYyNPEKACHUIO U JIUKBUAAIIUN MTOCIEACTBUM, IEMCTBOBAI
0e3ynpeyHo; MPEACTaBISAETCS, YTO MPU TaKUX YCIOBUSIX OH HE JOJDKEH OBITh
OpPUBJIEYEH K BO3MEIICHUIO YOBITKOB BCJICACTBHUE THOECIM NPUHSATOM UM Ha
xpanenue Ben. OCHOBaHUS €ro OTBETCTBEHHOCTH OBLIM, TakuM oOpazom,
pacliMpeHbl JO HEOTPAHUYEHHBIX MPEAEIOB — 3a JIEMCTBHUE HEMPEOI0IUMOIO
COOBITHS.

2. Cynmom ObUIO YyKa3aHO, 4YTO BO3TOpaHUE TPAHCIOPTHOIO CPEJICTBA,
BO3HUKIIIEE TIPU IEPEBO3KE I'Py3a, HE MOXKET OTHOCHUTHCS K OOCTOSITEIHCTBAM
HEMPEeOJ0JIUMON CHUJIbI, TTIOCKOJIBKY HE OTBEUYAaeT MPU3HAKAM YpPE3BBIYAMHOCTHU U
O00OBEKTUBHOM HEMPENOTBPATUMOCTH, HEBO3MOKHOCTH YCTPAHEHHUS MOCIEACTBUM.
Tak kak mOAOOHBIE CHUTyallMM HEPEAKO BO3HUKAIOT MPU aBTOMOOMIHHOM
Ipy30MEepPeBO3KE,  BO3TOpPAHHWE  TPAHCIOpPTa  OTHOCUTCS K  OOBIYHBIM
NpEeANPUHUMATEILCKUM  pUCKaM, KOTOpbIE  MOTJM  OBITb  MPEIBUJICHBI
MEPEBO3YMKOM M KOTOPBIE OH MOT ObI M30€XaTh MOCPEJCTBOM CTpaxOBaHUs CBOEH

IPaXkJaHCKO-IIPABOBOM OTBETCTBEHHOCTH .

% ITocranosnenue Ipesuauyma BAC P® ot 21.06.2012 Ne 3352/12 // CIIC «Koucynsrantllmocy.
' IMocranosnenne CeMHAALATOrO apOUTPAKHOIO aNeUISLMOHHOr0 cyaa ot 11.04.2012 Ne 17AI1-2076/2012-TK //
CIIC «KoncynprantlLmtoc.
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IIpencraBnseTcs, 4TO MPH pa3peIICHUH 3TOTO CIOpa CyJl HEBOJILHO COBEPIIIHIT
MOAMEHY TIOHATHH: CTpaxOBaHUE MOXKET JIMIIbL HEUTpaIu30BaTh  yXkKe
MPUYMHEHHbIC YOBITKH, HO HE YCTPAHHTh MX BO3HUKHOBeHHE. [Ipu paspemieHun
copa 00 HCKIIOYCHHH  OTBETCTBEHHOCTH  BCIEJACTBHE  OOCTOSTEILCTB
HEMPEeOoJOJIUMOM CHJIBI BOMPOC O CTPAaXOBAaHWU OTBETCTBEHHOCTH 3HAYCHUS
BOOOIIIE HE HMMEET M HE MOXET NMOMOYb B KBaJIU(PUKAIIMU OOCTOSATENHCTBA B
KaueCTBE HEMpeoJ0JIMMOro. B mepByro odepeap JOKHO OBITh HCCIEI0BAHO,
OPEANPUHSIIO JIM JIMIIO JIOCTaTOYHBIE MEPhl ISl TPEeAyNpexkaeHus u (Win)

JIMKBU AT HOCHGI[CTBHﬁ.
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3. B MaccuBe cyneOHBIX aKTOB, BBIHOCUMBIX Ha Tepputopun P®D, mMoxHO
OOHapYy>XUTh W MPOTUBOMOJOXKHBIEC CIy4Yau: KOrJa MpU OYEBUIHOM HETPUHSITHH
HAJUIeKAIIMX MEP CO CTOPOHBI OTBETYMKA €r0 OTBETCTBEHHOCTH BCE DPAaBHO
UCKItouaeTcsa. Tak, B pe3yJibTaTe MPOBEIACHHBIX JKCHEPTHU3 OBLIO YCTAaHOBIICHO,
YTO pa3pylICHHE KPBIIIM CEMHITAKHOIO 3/IaHUs TPOU3O0ILIO H3-3a IpyOoro
HapywieHuss TpeOoBanuii CHull mnpu BhIMOAHEHMM KpOBENbHBIX padoT. B
pe3yabTare 3TUX HAPYLICHUI U U3-3a CHJIBHOTO MOPBIBA BETPA MPOMU3OIIET OTPHIB
CTPOUTENIbHBIX KOHCTPYKIIUM OT CTEHBI, U BCIO KOHCTPYKIIMIO KPBIIIKA YHECJIO Ha
aBTOMAILIMHBI, HAXOJUBIIKECS Ha CcTOAHKe mpumepHo B 100 meTpax oT 31aHUS.
Jlymaercs, UYTO YyCTaHOBIEHHOE OJKCIepTaMu Trpy0oe HapylIeHHE MpaBuil
CTPOUTENBCTBA, JOMYIIEHHOE OTBETYMKOM, O€3yCIOBHO CBHUAETEIBCTBYET O
HEJIOIMYCTUMOCTH CCBUIKM Ha HENPEoJONIUMYI0 cuily. OJIHAaKo CyJ MHOCYUTal
MHaye, yKa3aB, YTO «U3-3a PE3KOU MepeMeHbl METEOPOIOrHYeCKO 0OCTAHOBKY ...
MPOIIIENT MIKBAJIUCTBIA BETEpP CO CKOPOCThio 10 30 M/C ... B pe3yibTaTe 4ero
noBasieHo okoiio 4500 nepeBbeB, copBaHa KpOBIsS ¢ 0oJjiee CTa YaCTHBIX JIOMOB,
NOBaJICHbl 3a00pbl M pEKJIAMHBIE MIUTHI. ... [Ipu TakuxX OOCTOATENHCTBAX CYIbI
MEPBOM U aNeJISIUIMOHHOW MHCTAaHUUU MPUIUIM K MPAaBWIBHOMY BBIBOAY O TOM,
4yTO Yymepo 3acTpaxOBaHHOMY aBTOMOOWIIO ObUI TMPUYMHEH HE 10 BHUHE
OTBETYMKOB, a BCIICICTBUE HENPEOAOJMMONU CWIBL ... JlaHHBIE NOCIENCTBUS HE
MOTJIH HMMETh MECTO IPU OOBIYHBIX TIOTOJHBIX YCIOBUSAX, a HACTYIWUJIU B
pe3ynbTaTe BO3AEHCTBUS YPE3BLIYAWHOIO CTUXUMHOrO sBjieHus»'. Koneuno, mpu
OOBIYHOM BeTpe OOpYyIIEHUS NPOU30UTH HE MOIJIO, HO €CIIH JIMLO YCyryOuio
CBOUM JICSIHUEM TOCIEACTBUS MPUPOIHON CTUXHUHU, CIIOCOOCTBOBaB TEM CaMbIM
NPUYMHEHUIO Bpela, TO OHO O05S3aHO OTBEYaTh 3@ IIOCJEJACTBUS CBOEIO

IIPOTHUBOIIPABHOI'O IIOBCACHU .

' Tocranosnenne ®AC TTO ot 24.10.2008 no xeny Ne A65-2645/08 // KoncyasrantILirocy.
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Jlymaetcs, 4To 3aKperieHue B JIeTadbHON Ae(PUHUIINN HETIPEO0TUMOM CHITBI
yKa3aHUsl Ha OTCYTCTBHE MPOTHUBOIPABHOCTH JIHIA OYyJIET cocoOCTBOBaTh Ooliee
000CHOBaHHOMY M BCECTOPOHHEMY HCCIIEIOBAHUIO 0OCTOATEIBCTB, UMEIOLIUX IS
paspemieHust Jiejia, YOPOCTUT NPUMEHEHHE HOPM O HENpPEOJOJUMON CHIIE,
MO3BOJIUT HEWUTPAIM30BaTh MPAKTUKY TMPUBJICYEHUS K OTBETCTBEHHOCTHM Ha
HEOTPAHUYCHHBIX HAYaJlaX M HUYTOU3ZHPYET BO3MOXHOCTh HEOOOCHOBAHHOTO
UCKJTIOYEHUSI OTBETCTBEHHOCTH HEOCMOTPHUTENIBHBIX CYOBEKTOB.

be3yciioBHO, 11€1€c000pa3HOCTh JIETANBHOTO 3aKPEIUICHUS B ONpElIeTICHUU
HENPEOJOIUMON CHIIBI UCCIIEyEMOr0 IPU3HAKA PA3AEsAeTCs HE BCEMU ABTOPAMH.
Tak, no muenuto E.C. KamiyHOBOW, KpUTEPUI NPUHATHUS BCEX MEP IO MPEIOTBpa-
HICHUIO TOCJIEACTBUN pPa3pyLIMTEILHOTO SBJICHHUS BXOJIUT B COAEPKAaHUE He-
IPEJOTBPATUMOCTH U HE MMEET CAMOCTOSATENLHOIO 3HaueHus'. B mpoTuBosec 310-
MY CY’KJICHUIO HAIIOMHUM O JIByX COCTaBIIAIOLINX MPU3HAKA HEMPETOTBPATUMOCTH,
Pa3HBIX IO CyTH, a, CIEAOBATEIbHO, OJMHAKOBO 3aCIy’KMBAOIINX 3aKPEIUICHUS B

OIIPCACICHUM.

' Kannynoea E.C. Yka3. cou. C. 48-49.
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B snoxy coBeTcKOU IUBUIMCTUKU TPOTUB UCCIIEYEMOTO KPUTEPHUSI BbICKA3a-
nack A.M. BensikoBa, cuuTaBinas ero 6ecCMbICIEHHBIM' . OTYaCTH ¢ €€ MHEHUEM
MOXHO COTJIaCUTHCS, T.K. OTCYTCTBUE MPOTUBOIPABHOCTU B JICTHUU XapaKTEPHU3Y-
€T He caMu 00CTOSITEHCTBA HEMPEOIOJIMMON CUJIBI, & MPABOBOE MOBEACHHE JIUIIA
(T.€. T€ Mepbl, YTO OBUIM MPHUHSATHI UM JIO WIHM MOCJI€ BO3HUKHOBEHUSI HEOTBpATH -
MBbIX 00CTOsATENbCTB). COOTBETCTBEHHO, U MPU3HAKOM HEMPEOI0IUMOM CUJIBI, B OT-
JUYME OT HEOTBPATUMOCTH HACTYIUIEHUSI OOCTOATENLCTB, B (hOPMaJIbHO-JIOTHYE-
CKOM CMBICJIE OHO HE SIBJISIETCS. DTO, OJJHAKO, TOBOPUT UCKIIIOUUTEIBLHO O HE00XO0-
JMMOCTH BBIOOpa 0COOOW IOPUAMYECKON TEXHUKU 3aKpPEIICHUs yKa3aHWs Ha OT-
CYTCTBHE MPOTUBOIMPABHOCTH B OMPEICICHUN — HHAYE, HEXEIN B (hOpME BUIOBOTO
npusHaka. [Io3ToMy yMECTHO OTpa3uTh €ro B OT/AEJIbHBIM MPEI0KEHUEM, CIETY-
IOIMM B OJTHOM a03alie cpasy Mmociie onpeneeHus uecieayemMoro nousatus. U 3y-
yaTh OH MOXKeT Tak: «CchlUIKa Ha OOCTOSITENIbCTBA HEMPEOIOJIMMON CHIIBI HE JI0-
MTyCKAETCsl, €CIM UX MOCIEJCTBUS HE ObUIN MPEayNpeKIeHbl U (MIN) JIUKBUIUPO-
BaHbl BCJIEACTBUE HEMPUHATHS JUIOM BCEX BO3MOXKHBIX JJI HErO W IJIsl APYTHX
JIUI, OJHOTUIIHBIX IO POJY MU YCIOBUSIM JIEATEIIBHOCTH, MEp 3a00TIMBOCTH U
OCMOTPUTEIIBHOCTH.

OtHocureabHocTh. B 'K PO naHHbIN NpH3HAK MOTYYUIT BECbMA Januaap-
HY10 (GOPMYJIUPOBKY: «IpHU JAHHBIX YCIOBHSIX». boliee ke McuepnbIBaIONIyI0 Xa-
PaKTEPUCTUKY MOKHO OOHAPYKHUTh B TEOPUH M MPAKTUKE TPAXKIAHCKOTO MTpaBa.

B camom 00111eM cMBICIe 3TOT KPUTEPUM MOXKHO OMPEACTUTh TaK: «IIPU3HAK
OTHOCHUTEJIbHOCTH JIOJDKEH SIBISATHCS OOBEKTUBHBIM, T.€. 3aBUCETh OT YCJIOBHIA
MECTa U BPEMEHHM, a HE OT CYOBEKTHBHBIX MPEANOCHUIOK» . Hampumep, «mropM B
5 0amioB MOXET ObITh MPU3HAH HEMPEOJOJIMMON CHIION Il MaJIEHBKOTO CYJHA,

HO HE IS KPYIIHOTO JaliHepa»’.

! Bensixosa A.M. BosMellienure Bpesia, IPUUMHEHHOTO UCTOYHUKOM TOBBIIEHHOH onacHocTh. C. 42,

? Koxauenxo E.I1. TIOpSAIOK 3aKITFOYEHHS TOCYIAPCTBEHHOTO (MYHHIUTIATLHOTO) KOHTPAKTA BCIIEACTBUE HEMPEOIO -
JUMOM cuJtbl // 3akoHonaTenbeTBO U 3koHoMHuKa. 2009. Ne 7. C. 35.

3 Kommenmapuii x Kojekcy BHYTpeHHEro BOJHOTO TpaHcHopTa Poccuiickoil ®esmepauuu (IOCTaTeHHBbIH)
(Kymuxosa O.B., Anmuxamkuesa A.C., Ceeunukosa U.B.) // CIIC «KoncynsrantlIimrocy.
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JletanbHast (GOpMyTUPOBKA JAHHOTO TMPHUHIIMIIA 3aMEYaTeNbHO BBIPAKEHA B
nokisane I'paxkaaHckoi kaccanronHoi kosuierun BepxoBHoro Cypa PCOCP 3a
1925 ron: «Henpeononnmas Cuia» - €CTh IMOHATHE OTHOCUTENbHOE. [IpensaTcTBue,
MelIaroee VCITOJIHEHHIO JIOTOBOPHOT'O 00s13aTeNbCTBA, CTaHOBUTCS
HENPEOJOJIUMON CHJIOW HE B CWIY BHYTPEHHUX IPUCYIIUX €MY CBOWCTB, 4 B
3aBUCUMOCTH OT COOTHOILEHHUS psJa YCIOBUM U KOHKPETHBIX OOCTOSITENBCTB, UTO
B OJHOM MECTE SBIISIETCS JIETKO NPEOJOJUMBIM, B APYIOM - MOYKET CTaTh
HETPEOIOIMMBIMY .

[Tpu 3TOM, «WITI0[1M, TO3HAB 3aKOHBI IPUPOIBI U OOIECTBA, YMEIO MPUMEHSS
U UCIIOJIb3YSl WX, MOTYT OTPaHUYHTh chepy UX JCUCTBHS, JaTh pa3pylIUTEIbLHOU
CUJIE IPYTO€ HAIPaBIEHHUE, OOPATUTH €€ Ha MOJb3Y OOIIECTBY»?, H «TO, YTO B CBOE
BpPEMS CUYUTAIOCH HETIPEOIOTMMON CHIION, MOYKET OBITh B TaJIbHEUIIIEM OTHECEHO K
HOHSATHIO TIPOCTOTO CIIyYas MM JIKe K BUHE» .

B cBoto ouepenb, yCIOBUSI ACATEILHOCTH U KOHKPETHBIE OOCTOSITEIHCTBA —
«3TO HE TOJBKO YPOBEHb HAYKW U TEXHUKH, HO U OINpEJEICHHAas] 00CTaHOBKA, T.€.
KOHKpETHas OOCTAaHOBKA, BO3HMKIIAS B OTHOIIEHMHM KOHKPETHOIO JIMIa»”.

YMECTHO ISl HArJIITHOCTH MTPUBECTU NPUMEPHI U3 TPAKTUKH.

! Hur. nmo: Aumumonos b.C. I'paxxgaHckasi OTBETCTBEHHOCTb 32 Bp€J, MPUUUHEHHBIH MCTOYHUKOM MOBBIIICHHON
omacHoctH. C. 136.

2 TapxoB B.A. OTBETCTBEHHOCTh O COBETCKOMY TrpakaaHckomy mpaBy. CapatoB: M3a-Bo CapaToBCKOro yH-Ta.
1973. C. 366.

* Tenxun JI.M. Brictymiienne B pyOpuke «XpoHUKa HayqdHOMU sxu3Hn» // COBETCKOE rOCYIapCTBO M mpaso. 1949, Ne
11. C.73.

* Otizensuxm B.A. TlpoGnema pucka B rpaxkaanckoM mpase. C. 123.
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B moarBepkaeHUE CCHUIKM Ha HEMPEOJONUMYI0 cuily (HeOJIarompusTHbBIE
TUAPOMETEOPOJIOTUYECKUE YCIIOBHSI, BBI3BABLIME 3aJIEPKKY BBITPY3KH CYJIHA),
OTBETYMKOM OBbLIO MPEACTaBICHO MUCHMO, B KOTOPOM COOOIIAIOCH, YTO B MEPUOT
¢ aexabpst mo 20 mMapTa (3UMHHE MECSIIbI) B CEBEPHBIX MopTax MpaHa morogHbIe
YCJIOBUS XapaKTEPU3YIOTCS YaCThIMU JOXK/ISIMHU, TTIOPHIBUCTHIM BETPOM, IITOPMAMHU,
ObiBaeT TyMaH. Tak)Ke yKa3bIBaJlOCh, UTO 3TU YCJIOBHUSI HEOJArOMPUSTHO BIUSIOT
Ha CKOPOCTb BBITPY3KH M TIOTPY3KU CYJIOB, KOTOPbIE BBIHYK/IEHBI OTCTaUBAThCS Ha
peiiic B OKMJAHUM YIIy4LICHHs IOTOABI Ul 3axoaa B moptT'. OTBETYMK, TaKMM
o0pa3oM, oxapaKTepu30Bajl KaK OCOOECHHOCTH CBOEHW palOThl, TaK U cCrenuduky
MECTHOCTH M CYILIECTBEHHBIE II0KA3aTE€IM BPEMEHU T0Jla, B KOTOPBIX €EMY
MPUXOJUTCS TPYIUTHCSL.

B npyrom ciywae cyan OTBEpr JAOBOJI Kaccaropa, COIJIacHO KOTOpOMY
MOHWKEHUE TEMIIepaTyphl BO3JlyXa B 3MMHEE BpeMs, Oyaydd MpeacKa3zyeMbIM
COOBITHEM, HE MOXET OBITh MPU3HAHO SIBJICHUEM CTUXUHUHOTrO Xxapakrtepa. B
000CHOBaHUU CyJOM OBUIO yKa3aHO, YTO MpPHUHAJJIEKAIlas OTBETYMKY KpaHOBas
TEXHHUKA MOXXET paboTaTh TOJILKO MpH TemmepaTrype Teriee -40 rpamycoB. Kpome
TOTO, TIOCJIE TIOBBIIMICHUS] TEMIEPATyphl JaHHAs TEXHUKA O00S3aTENbHO JOJIKHA
OBbITH BBIIEP)KAHA B HEHAIPY)KEHHOM COCTOSHMH He MeHee 10 wacos®. 31ech M
BUJIUM KJIACCUYECKUW TMpUMEp TOro, Kak JIMIIb BO B3aUMOJACHCTBUM C
OCOOCHHOCTSIMHU JICSITEIBHOCTH OTBETYHMKA COOBITHE OBLIO KBaTM(HUIIMPOBAHO B
KayeCTBE HEIPEOIOIUMOM CUIIbl. B TO BpeMs KaKk B MHOM CUTYallMU TAKasl CChIIKA

Obl1a ObI OTKJIOHEHA.

' Petnenne MKAC npu TIIIT PD ot 20.04.2004 Ne 150/2003 // CTIC «KoncynbrantlIlnrocy.
2 TToctanosnenue ®AC 3CO or 10.01.2008 Ne ®04-6393/2007(40577-A75-4) // CTIC «KoncynbrantlILmoc.
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OTHOCHUTEIBHOCTh HETMPEOIOIMMON CHJIBI JIOJDKHA 0CO00 YYHTHIBATHCS BO
BHEIIIHETOPIOBOM IMPAKTUKE, «IIOCKOJIbKY KOHTPAreHThl 31€Ch NPUHAIEKAT K
pPa3HBIM CTpaHaM U ... HAXOMASTCS B OOJiee pa3IMUHBbIX YCIIOBHSIX, HEXEIH y4acT-
HMKY ... BHYTPH OJHOM cTpaHbl»'. KBanmudukanus o6CTOATENLCTBA B KAUECTBE He-
MPEOJOIMMOr0 3aBUCUT OT «yPOBHS Pa3BUTHS TEXHUKHU B 3TOU CTpaHe, OT reorpa-
(pMIECKOTO MONOKEHHS, XaPAKTEPA, OCOOCHHOCTEN TIOCTABISAEMOTO TOBAPA» .

Henpeauanmocts. B Teopuu enMHCTBa MHEHH OTHOCUTEIBHO 3TOTO KpH-
Tepus He HabmogaeTcs. Bmecte ¢ TeM, 0 HENMPEABUIUMOCTH YIIOMUHAIOT OPTaHbl
rocyJapCTBEHHOM BJIAacTU Poccum. Bo-mepBbIX, J€1aeTcsl 3TO Ha IMOJA3aKOHHOM
YPOBHE IIPaBOBOIO PEryIMpoBaHMs’. Bo-Bropeix, KoHcTuTynmoHnbii cyny P®
TOKE CUYMTAET HENMPEABUIMMOCTE OJHUM U3 IIPU3HAKOB HENPEOIOIMMON CHIIBI'.
Bce 910 cBUAETENBCTBYET 0 HEOOXOIUMOCTH TIIATEIHLHO MPOAHATH3UPOBATH 3TOT
MoKa3aTeab Ha MpeAMET IeJIecO00pa3sHOCTH €ro MHTErpalldyd B Halll MPaBOIOpS-

JOK.

' Bapouna M.I1. OGCTOATENLCTBA OCBOOOKICHHS OT OTBETCTBEHHOCTH XO3SMCTBEHHBIX OPraHHM3alUii BO BHEIIHE-
TOPTOBBIX OTHOWIEHUSX cTpaH — wieHoB COB // Coserckoe rocynapcTBo U npaso. 1975. Ne 12. C. 116.

2 Tam xe.

* Cwm. m. 11.2 TlonoskeHus MO PacCMOTPEHHIO MPETEH3MIT BIAIENbIER MAIIMH M 000PYIOBaHUS T10 IOBOy HEHALIE -
JKAallero KauecTBa MPoJaHHON WIH OTPEMOHTHUPOBAHHON TEXHUKH B FapaHTUIHBIN nepuoA. YTB. MuHcensxozom PO
11.05.2000 // CIIC «KoucyasrantlIroc» (JlokyMeHT opHUIHaIbHO OMyOJIMKOBaH HE ObLI).

* Cum. n. 7 Tocranosnenuss KC P® or 13.07.2001 Ne 13-I1 «Ilo meny o mpoBepKe KOHCTUTYIIMOHHOCTH MOJIOKEHUH
moanyHkTa 7 myHKTa | crateu 7, myHkTa | cratem 77 u myHkTa 1 ctateu 81 @enepanpHOro 3akoHa «OO0 HCITOTHH -
TenpHOM Mpon3BoacTBe» // BectHuk Koncturynnonnoro Cyna P®. 2001. Ne 6.
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B nepByro ouepenb CTOpOHHUKAMU HENPEABUAMMOCTH BBICTYNAKOT MCCIIENO-
BaTeIM MEXIYyHAPOJHOIO0 YaCTHOIO IpaBa', yKa3bIBaIOIKE Ha CIIEAYIOILYIO (Pop-
MyupoBKY cT. 79 Konsenuust Opranuzanuun O0beauHeHHbix Hammil o qoropopax
MEXIYHAPOJIHOW KYIUIU-TIPOIAXKHA OT 11.04.1980° u ct. 7.1.7 Ilpuauunos MEXKTY-
HapOJIHBIX KoMMepueckux aoropopos YHUJIPYA 2010°: «Henb3s ObLIO pasyMHO
OKMJIAaTh TMPUHATUSA 3TOr0 IPEMATCTBUSA B pacueT NPHU 3aKIIOUYECHUH JTOIOBOPA».
BwmecTte ¢ Tem, MHEHUS 0 BKIIFOUEHUH HEMPEIBUIMMOCTH B YMCIIO KBATU(DUIIUPYIO-
IIUX IPU3HAKOB MPUIAEPKUBAINCH TAKXKE HEKOTOPHIE COBETCKHE IUBUJINCTHI,
nanpumep I'.K. Marsees®’. 13 yncna Halmx COBPEMEHHHMKOB IOJIOKUTENLHO yKa-
3aHHbﬁian3HaK0ueHHBaerH)JBUHquHer

B cBOow ouepenb, ONIOHEHTH! aJanTallMM IPU3HAKA HENPEIBUANMOCTH
BBIJIBUTAIOT  CIICAYIOIIME AapPryMEHThl IPOTHB: «BKIKOYEHHE B  IOHSITHE
HEIPEOI0JIMMON CHJIBI MOMEHTA HENPEIBUIUMOCTH HE UMEET CMbICa, U00 eciu
COOBITHE HENMpPEeJI0TBPATUMO, TO OHO JOJKHO OBITh MPU3HAHHO HENPEOAO0IUMOM
CHJIOW HE3aBUCHMO OT BO3MOXKHOCTH €ro MpeaycMOTpeTh»’. B  KauecTse
WUTFOCTpAUUi MOCIEIHEr0 TE3UCA MOYKHO PACCMOTPETh LITOPM, O HACTYIUIEHUH
KOTOPOTO JIOCTOBEPHO M3BECTHO, HO TPU 3STOM OTCYTCTBYET OOBEKTHUBHAs
BO3MOXHOCTh yOepeub HaxoslIeecss B MOPTaX HUMYIIECTBO; HAIIECTBUE Bpara
nocie oObsaBieHUsT BoWHBL.  [lpuBegeM  Takke  MHTEPECHBI  TpUMED,
BCTPETUBILIMNCA B CTaTb€ HKCIOEPTOB MO IIPABOBOMY  PETyJIMPOBAHUIO
AaBHANEPEBO30K: «B BO3JYIIHOM IPOCTPAHCTBE CYJTHO MOKET HAXOAUTHCA B TAKOM
COCTOSIHUM, YTO HE CMOXET M30eXaTb CMEPTOHOCHOTO JEHCTBUS TIPO3bI
(yparanHoro BeTpa, MOJHHUH), JIa)K€ €CJIU IKUIMaX OyJeT MpeaynpexaeH 00 3ToM

3apaHee»’.

' Cm.: Kanaweeckuii B.A. YcnoBus o Gpopc-Makope BO BHEIMHEOKOHOMUYECKHX KOHTpakTax // XKypHan poccmiicko-
ro npasa. 2009. Ne 2. C. 95; 3auiyesa B.M. ITloHsTHE HENPEOIOIMMON CHIIBI B OOIIEH TEOPHH IIpaBa U B MEXIyHa-
pomHom mpase // URL: http://law.edu.ru/doc/document.asp?docID=1251549 (nata oOpamenus 22.12.2012).

> Bectuuk BAC P®. Ne 1. 1994,

* URL: http//www.unidroit.org. (nata o6pamenus: 15.09.2012).

* Mameeee I'.K. OcHOBaHMS IPayKIaHCKO-TIPABOBOM OTBETCTBEHHOCTH. M.: I0pma. ymmt, 1970. C. 152.

> Slumenes I0.B. Ykas. cou. C. 90.

¢ Cuupros B.T. Peuensus Ha pabory B.A. Tapxosa. O6s3aTenbCTBa, BOHUKAIONIUE U3 NpudanHeHus Bpenaa / [pa-
BoBenmeHue. 1958. Ne 1. C. 131; aHanornyHoe MHEHHE BBICKa3aHO a pabote [lagrodckuti E.A. Cnydaii 1 Hempeono-
numas cuina. C. 95.

7 baxynun C.H. Maxubpooa M.H. HenpeononimMas cuiia Kak OCHOBaHHE OCBOOOXKICHUS BO3AYITHOTO NIEPEBO3UNKA
0T TPaKJAaHCKO-TIPAaBOBOI OTBETCTBEHHOCTH B ciiydae mpudarHeHus Bpeaa // Husummer. 2009. Ne 4. C. 45.
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Takum  oOpa3oMm, HENpPeABUAUMOCTb BBIBOJUTCS U3  NPU3HAKOB
YpEe3BbIYAHOCTH W HENPEIOTBPaTUMOCTH. bojiee TOro, oneHka Ha IpeaMeT
MPEABUAMMOCTHA BO MHOTHX CIIy4asiX JIMIIEHA FOPUAUYECKOr0 CMbICA.

Henb3s Takke HE COrNIaCUTHCA C TEM, YTO HENPEABUIAECHHOCTh (BIIPOYEM, KaK
MPEABUACHHOCTD) SIBJIIOTCS XapaKTePUCTUKaMU CyOBEKTHUBHON CTOPOHBI COCTaBa
[paBOHAPYLIEHUs, T.€. BHHBI, M CIJEIOBAaTEIbHO OIPEACNATh 4Yepe3 HUX
HEMpPEOJOJIUMYIO0  CHJIy, KOTOpas XapakTepu3yeT OOBEKTHBHYIO CTOPOHY,
TIPEACTABIAETCS HEBEPHBIM .

BMmecre ¢ Tem, HECMOTpsi Ha OTCYTCTBHE JIEraJlbHOM 0a3bl, MPU3HAK HETIPE-
BUIMMOCTH IOI1aJIa€T BO BHUMaHUE Cy/1eOHBIX OPraHOB, a MHOTJA Ja)ke 10J1araeT -
Csl B OCHOBY KBaJIM(PUKALIMHU OOCTOATEIHCTBA B KAUECTBE HEMPEOAOTUMOM CUIIBI.

Tak, B ogHoM u3 ne1 @AC MoCKOBCKOro OKpyra mpu3Hall XUIIEHUE Irpy3a
00CTOSITENILCTBOM UYpE3BBIYAITHOIO XapakTepa. B kauecTBe OAHOrO0 U3 OCHOBHBIX
apryMEeHTOB CY/[l MOJIOKUJ B OCHOBY PELIEHUsI HEBO3MOXHOCTb JIJISl JIMLIA 3apaHee
TPEABUIETH BOSHUKHOBEHHH OOCTOSTENBCTB, M3-3a KOTOPBIX IPy3 ObLI MOXUIIEH’.
WNHbMu cioBamu, CyJl MPU3HAI HEMPEOAOIUMON CUIION MPECTYNHOE JIEIHUE Tpe-
THErO JIMLA, OCHOBBIBASICH INIaBHBIM 00Pa30M Ha HEMPEABUACHHOCTH JAHHOTO 00-

CTOATCIIBCTBA IICPCBO3YUKOM.

"' Cm.: Bozoanoe /I.B. Ykas. cou. C. 107.
? Hocranosnenne ®AC MO ot 29.01.2004 Ne KA-A41/11446-03-11 // CIIC «KoncynsranTlLmrocy.
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Takoe HanpaBieHUE IPAKTUKN HEJIb3s IIPU3HATh yAa4uHbIM. Kak JIoru4Ho yka-
3aHO B JPYTroM cyAeOHOM aKTe MO MOXO0XKeMy ey, JIMIO, ABJstoLeecs «upodec-
CHOHAJIBHBIM [IEPEBO3YUKOM, HE MOIJIO HE 3HATh O CYILLECTBYIOIIEM PUCKE, CBA3AH-
HOM C JIOCTaBKOW TpPYy30B, U BO3MOXHBIX CIIOCO0AaX MpPeayNpexIeHUs MOJOOHBIX
ciaydaeB. DakThl XUIIEHUM T'Py30B, XHUILIEHUE TOBAPOB, HAXOASALIMXCS MOJ TaMO-
KEHHBIM KOHTPOJIEM, HE MOXKET BO BCEX Cydasx, 0€3yCIOBHO, CBUAETEIbCTBOBATh
00 OTCYTCTBUHM BHMHBI [IEPEBO3YMKA B HEJOCTaBKE (yTpaTe) TOBapoB»'. OueBHIHO,
BOIIPOC O HEMPEABUAMMOCTUA OOCTOSITENLCTB B TAKUX CUTYAIUSX SIBISIETCS JIMII-
HUM U 3HAUYE€HUs JJI peuleHHs] Bompoca 00 HCKIIOYEHUHU OTBETCTBEHHOCTH HE
uMmeeTr. TOJIKOBaHHME 3aKOHA, COJAEPIKaIlEecs B IOCIEIHEM M3 JBYX H3JIOKEHHBIX
BBIIIIE MPOLECCYAbHBIX aKTaX, BBIMJISAUT OOJ€€ JIOTUYHBIM U COOTBETCTBYIOLIUM
TpeOOBaHUAM IPaKJaHCKO-TIPABOBOM OTBETCTBEHHOCTH.

bonee Toro, u B chepe MexKAYHAPOIHOIO YACTHOTO MpaBa MPHU3HAK HEMNpe.l-
BUJIMMOCTH HENPEOAOIUMOI CUJIbI (2 TOUHEE, POJICTBEHHBIM UM (POPC-MaKOPHBIM
00CTOATENBCTBAM) MOPOXKJIAET MPOOJIEMBI IIpaBONpUMEHEHUs. B nutepaType ot-
MEYaeTCs, YTO HAJTMYHOE CYLIECTBOBaHUE B Kopiyce cT. 79 Benckoit KoHBeHnu u
ct. 7.1.7 [lpunuunos YHU/IPY A npusHaka HENpeABUAECHHOCTH MO3BOJISAET MPE/I-
[IOJIOXKUTD, YTO JAHHBIC IIPABOBBIC HOPMBI OXBATBHIBAIOT HE TOJIBKO HEIPEOJOIIH-
MYIO CHITy, HO TaK)K€ M MHBIE SIBJICHUS CIy4alHOro xapakrepa. [loareBepxxaeHnem
OTOM THUIIOTE3BI CIIY)KUT TO, YTO JAHHBIE IIPABOBBIE IPEANMCAHUS HE COJEpIKaT
yKa3aHUsi Ha HEOOXOJAMMOCTb YCTAaHOBJIEHHUS YpPE3BBIUAMHOCTH OOCTOSTEIBCTB,
IPENATCTBYIONIMX MCIIOIHEHUIO 00s3aTeNbCcTBa’. Peub ueT, npexie Beero, 06 00-
CTOSATENbCTBAX, CHOCALINX SKOHOMHUYECKUN XapakTep (pe3Koe U3MEHEHHE COOTHO-
IICHUS] BAJIIOT, LIEHOBBIE KPHU3UCHI), KOTOPbIE, HE Jeias MCIOJIHEHHE MOJHOCTHIO

HCBO3MOJKHBIM, 3aTPYAHAIOT CI'O OCYHICCTBJ'IGHI/IC»3.

! ITocranoBnenue J[Baanaroro ApOUTPasKHOTO aNEILIAMOHHOrO cyna oT 14.09.2012 mo gemy Ne A62-2634/2012
URL.: http://ras.arbitr.ru. (gara obparmtenus 11.10.2012).

2 CM.: 3axaposa O.H. VYka3. cou. C. 83.

3 JKapckuti A.B. JIoroBOp MeXIyHApOAHOH KyIUIH-IIPOJAaKH TOBAPOB: MOCIEAYIONEE H3MEHEHUE OOCTOATENBCTE //
Kypuan poccuiickoro npasa. 2000. Ne 7. C. 95.

73


http://ras.arbitr.ru./

bonee toro, KoHCynbTaTuBHBIN COBET, MOCBAIIECHHBIM Benckorn KoHBeHINM,
B 2007 romy yCcTaHOBUJI, YTO «UpPE3MEPHO OOPEMEHUTENBHBIE 00CTOATEILCTBA (3a-
TPYAHEHUS) MOTYT KBATU(PUIIUPOBATHCS MO CT. 79, a SI3bIK U3JI0KEHUSI TON HOPMBI
HE TOBOPUT UCKIIOUYUTEIHLHO 00 00CTOSATEIHCTBAX, CACIIABIINX UCITOJTHCHHE HEBO3-
MOXHBIM. M1 TOTOMY CTOPOHBI IOTOBOPOB MEXIYHAPOTHON KYIUTU-IIPOAAKH MOTYT
CChUIATHCSl HA 3aTPYyJHEHHE KaK Ha OOCTOSITENILCTBO, UCKIIOUYAOIIEE OTBETCTBEH-
HOCTb»'. MOXKHO OOpaTHThCS K NPUMEPY M3 3apyO€KHON CyHeOHOM IMPaKTHKH.
Tak, paspemast onHo u3 aen, Kaccanmonssiii cyq benbruu npusHan yBeIUYEHUE
1eHbl Tpyo Ha 70% OT yCTaHOBIGHHOW JOTOBOPOM MPEMATCTBUEM BHE KOHTPOJIS
CTOPOH B COOTBETCTBUH €O CT. 79 BeHckoit KouBeHuu’.

Hcxons u3 BhIlIECKAa3aHHOTO, MOJaraéM, 4TO0 UHTETPUPOBAHUE KPUTEPUS HE-
MPEABUIMMOCTH B Halll HAIIMOHAJIBHBIM IMPABOMOPSAIOK HE SBIISIETCS OMpaBIaH-
HbIM. bonee Toro, 66110 OB 11€71€CO00pa3HBIM, XapaKTEPU3Ysl YPE3BBIUAMHOCTD U
HEMPEeIOTBPATUMOCTb HEMPEOAOIUMOMN CHIIbI, 0CO00 YKa3aTh HA TO, YTO OHU SIBJISI -
IOTCSl TAKOBBIMU «HE3aBUCHUMO OT MPEIBUACHUS CO CTOPOHBI YIOJHOMOUYEHHOTO
JIMIa». ITO BaXHO, MOCKOJIBKY, KaK JOCTOBEpHO npoaemoHcTpupoBaia O.H. 3axa-
pOBa, HEMPEABUAUMOCTh MOKET MCKJIIOYaTh HENPEJOTBPATUMOCTh (paBHO, KaK U
HA000pOT): HENMPEABUIUMOE TPH 3aKITIOUYEHUH JIOTOBOPA COOBITHE MOXKET OBITh M
MPEJOTBPATUMBIM, a MOTOMY MCKJIIOYAIOIIMM OTBETCTBEHHOCTH JIMIIA; BMECTE C
TeM, OBIBACT HEBO3MOXHO @K€ IIOCPEICTBOM TMPUHATUS HAIJICKAININX Mep
MPEJOTBPATUTh COOBITHE, MPEIBUANMOE B MPOIIECCE COCTABJICHUS U 3aKIIOUCHUS
JIOrOBOpA’.

Hanuuune mr0060# BO3MOXXHOCTH CCBUIKH Ha HETIPEIBUANMOCTD (Jaxe Imocpe/-
CTBOM HEYNOMHUHAHUSI O HEH B ONpE/ICTICHUN TTOHSATHS) MOXKET MIPUBECTH K MTOAME-
HE 3TOM XapaKTepUCTHKON Ba)KHEWILIETO IpU3HAKAa OOCTOSITEIbCTB HEMPEOA0IH-

MOU CHJIBI — IIPU3HAKA HENPEAOTBPATUMOCTH SIBJIICHUS.

! Crystal N., Giannoni-Crystal F. Contract Enforceability During Economic Crisis: Legal Principles and Drafting
Solutions // Global Jurist. 2010. Vol. 10, Issue 3. Article 3. P. 15.

2 Crystal N., Giannoni-Crystal F. Opt. cit. P. 15-16.

3 Baxapoea O.H. Yxa3. cou. C. 84.
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Buemnmnii xapakrep. IIpu3Hak BHEHIHEro XapakTepa OOCTOSITENbCTB He-
IPEOJOJIMMOM CHJIBL SIBJISICTCS, IOXKAJIYH, CAMBIM IIOMYJISIPHBIM II0 KOJIMYECTBY
IIPUBEP>KEHIIEB BKIIOYEHHS €r0 B JIETAIbHYIO ACPUHULUIO HCCIETyEMOro SBJe-
Hus. HemocpencTtBeHHoe coaep:KaHUE NaHHOTO II0Ka3aTesss COCTOMT B CIENYIO-
LIEM: «BHEIIHUW XapakTep MO OTHOLICHUIO K JEATEIbHOCTH IMPABOHAPYIIUTENS
03Ha4aeT OTCYTCTBUE MPUYUHHON CBSA3U MEXKIYy BOSHUKHOBEHHUEM HENPEO0JIUMON
CUJIbl U ATOM AEATEIBbHOCTHIO, TO €CTh SIBJEHHUE HEMPEOIOJIMMON CHIIBI €CTh pe-
3yJIbTAT MHBIX MPUYUH, JISKAMIKUX BHE CHEPHI JEITENBHOCTH ... JIULA» .

[Ipyyem Ba)KHO JOIOJIHHUTB: «ECIU MPUYMHA OOCTOSATENBCTBA HAXOAUTCS BHE
cdepsl BIUSIHUS TOJDKHUAKA, TO OOCTOSITENBCTBO JIaXKe TIPU MPOSIBJICHUH B TIpeieax
cheppl €ro JeATENbHOCTH JOJKHO OBITh NPU3HAHO BHEIIHUM ... JUIA
KBaJIM(UKALIUKA KaKOTO-TMOO OOCTOSITENHCTBA B KAuyeCTBE BHEIIHETO HE HMEET
3HAUEHUS MNPOCTPAHCTBEHHO-TEPPUTOPHUANIbHAS XapaKTepUCTUKA OOCTOSATEIHCTBA
(HanpuMep, OIOI3EHb Ha TEPPUTOPUHM TOPHOIOOBIBAIOIIETO MIPETIPUATHS)» .

Hekoropbie aBTOpbI OTpUIIAIM BCEOOITHOCTh MPU3HAKA BHEIIHETO XapakTepa
KaK OCHOBaHUS /s KBaJM(UKAUU SIBJICHUS B KadyecTBE OOCTOSATEIhCTBA HE-
npeogonumont cuibl. MoxkHo nipuBectd MHeHHe O.C. Modde, cuurapiiero «BHy-
TPEHHEN» HENPEOIOIMMON CHIIOW TEHACHUHIO MEPBBIX MPOIEIUIEPHBIX CaAMOJIETOB
pasBopaumBarbcs Brpaso’. [Toxoxum o6pazoM B.A. OlreH3uxT KBanu(uIupoBa
KaK HENpeOoJOJUMYIO CHIIy «B3pbIB, IPOU3OLIECAIINNA ITPXU NPOBEACHUN HAYYHOTO
DKCHEPUMEHTA B PE3YJIBTATE KAKUX-TO €ILI€ HE OTKPBITHIX SIBJICHUM, HE BbI3BaHHBIN
BHEIIHUMU oOcTosTenscTBamm»’. A B.A. Tapxos obpaiian BHUMaHUE Ha TO, YTO

«KOr'’Ia-TO B3PbIBLI B IIAXTaX IIPCACTABIISAIIMCH ABJICHUCM HGHpG,ZIOTBpaTI/IMBIM»S.

' Hasnoockuii E.A. Criydaii u Henpeogonumas cuna. C. 71.

2 Kopwynoea H.I1. Henpeojonumas cujia: HOBBIH B3IV Ha crapyro npoOGsemy // YKypHan poccuiickoro Ipasa.
2008. Ne 3. C. 84.

3 Hoghgpe O.C. O HEKOTOPBIX TEOPETUIECKUX BONIPOCAX HAyKHU IPpakIaHCKoro npasa // Becrauk JII'Y. 1948. Ne 8. C.
152.

* Otizenzuxm B.A. IIpo6iema pucka B rpaxkaanckom npase. C. 126.

3 Tapxoe B.A. Obs3aTeNnbCTBa, BOSHUKAIOIIUE U3 TpudarHeHns Bpeaa. C. 59.
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B onpoBepkeHne npeioKeHHbIX BBIIIE CYKIECHUM OTMETUM, YTO 3/1€Ch PEUb
UACT O TCHJCHIMSIX, BHYTPEHHE U HEOOXOIMMO 3aJI0KEHHBIX B CYIIHOCTH IOBBI-
IIEHHO OMACHBIX 00bEKTOB. OHU MPOSBISIIOTCA BOMPEKH U IOMUMO BOJIM BIIAJEIh-
1IEB, JJaXKe HECMOTPS Ha 00ECIeYeHNE C €ro CTOPOHBI BCEX HEOOXOANMBIX Mep 0e3-
OMACHOCTH, U, TEM CaMbIM, HE BBIXOJST 3a PAMKH IPOCTOTO TPAKIAHCKO-IIPABOBO-
ro ciryyasi (Kka3zyca) ¥ He SIBJISIFOTCSI HETPEO0JIMMOM CHIION.

[Ipu3Hak BHENIHETO XapakTepa OOCTOSTENHCTB HEMPEOJOTUMON CHIIBI 3a-
kpermwieH B cT. 7.1.7 IlpunuunoB YHUIPYA, B ct. 79 Benckoit KoHBeHIuH.
[Iponcxoaut 3TO MOCPEACTBOM COYETAHUS CJIOB «IPEISITCTBUE BHE KOHTPOJIA
ctopon». A.B. JKapckuii oTMeudaeT CiIeAYyIOIUE COCTAaBJAIOIINE JAHHOIO KpHUTE-
pHs: «CTOpOHA OTBEYAET 3a JOObIE IEUCTBUS MO UCTIOIHEHUIO JI0rOBOpA...; 3a Ha-
JTUYre HEOOXOMMMBIX TEXHUYECKUX M (DMHAHCOBBIX CPEJCTB...; 332 3aKyIKy TOBapa
Ha BHYTPEHHEM DPBIHKE JJIsi €r0 MOCIEAYIOLIEeH MPOJaXd Ha SKCIIOPT, a TAKKe He-
CET PUCKH, CBA3AHHBIE C MPUOOPETEHUEM HAIJIEXKAILETO MO KauecTBy ToBapa»'. To
€CTh peub UAET 00 YKOHOMHUYECKUX PUCKAX, BO3HUKAIOMINX B MPOIIECCE MPEIPH -
HUMAaTeIbCTBA, SBJISIONIUXCS, TAKUM O00pa3oM, BHYTPEHHUMH, MOJAKOHTPOJIbHBIMHU
CyObeKTaM IpeIPUHUMATEIBCTBA OOCTOATETHLCTBAMH.

YMECTHO cKa3arh, UTO KPUTEPUIN BHEIIHETO XapaKTEPa aKTUBHO UCHOJIb3YETCS
B POCCUHCKOW HAIMOHAIBHOMW MPAKTUKE, CYJbl HEPEJKO YKA3bIBAIOT, YTO HEMPEOI0-
MuMasi cuiia 00A3aTeNIbHO KBAIU(PHUIUPYETCS MPU3HAKOM MPOUCXOXKIEHHUS HU3BHE’,
WNHorpa naHHBIN MOKa3aTenb MOJaracTcss U B OCHOBY apryMEHTAIlUU CyJIeOHOTO
akta. Tak, B omHoM u3 nen BAC P® orkasan B npuaaHuu CTaTyca HEMPEOJOJIUMO -
ro OOCTOATENbCTBA 3a0aCTOBKE paOOTHHMKOB IMOPTA, KOTOpas MOBJIEKIA MPOCTOMN
BaroHOB U BbI3Bajla TEM CaMbIM HapyllIE€HUE JOTOBOPHOTO 00s13aTeNbcTBa. B 000cC-
HOBAaHME yKa3aHO HAa OTCYTCTBUE MPHU3HAKA BHEIIHErO XapaKTepa, MOCKOJIbKY JaH-
Hasi 3a0acToBKa OOYyCIIOBJIEHA HWCKIIOYUTEIBHO MPUYMHAMH, KOPEHSIIUMUCS BO

BHYTPEHHEN IPOU3BOICTBEHHOM JIEATENLHOCTH TIOPTa’.

! JKapcruii A.B. Bo3Mmelenure yOBITKOB B MEKyHAPOIHOM KOMMepUeckoM o6opote // YKypHan poccHiickoro npaga.
2001. Ne 5. C. 90.

? Tlocranosierne ®AC MO ot 23.10.2001 Ne KI'-A41/5895-01; Onpenenenne BAC P® ot 3.05.2012 Ne BAC-
3352/12 // O6a noxymenTa momydensl u3 CIIC «KoucymabrantlLmtocy.

3 Onpenenenne BAC P® ot 26.03.2009 Ne 1493/09 // CTIC «KoncynbrantIlmoc.
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3aBepinas pacCMOTPEHHE BHEITHETO XapaKTepa HeMPeoI0JIMMON CHITbI, 100a-
BUM, YTO OCOOCHHOE 3HAYECHHE OH MPUOOpPETAeT MPHU PEIICHUU MPOOIEMBbI OTTpa-
HUYEHUSI HETIPEOOJIMMOM CHUJIBI OT TPaXJAaHCKO-TPABOTO ClIyyasi, YTO OTMEYAETCS
OOJBLIITMHCTBOM aBTOPOB, YbH TPYJIBI BXOJIAT B MEPEYCHh HAYUYHBIX HCTOYHUKOB Ha-
CTOSILIETO MCCIEN0BaHUsl. BMecTe ¢ TeM, OH HE SIBISETCA €IUHCTBEHHO JOCTATOY-
HBIM U HMCYUEPIBIBAIONIUM JJII PEIICHUS] 3TOM MpoOJieMbl, T.K. HEKOTOPHIC BHUJIbI
IPaKIaHCKO-TIPABOBBIX KAa3yCOB NMPUYMHHO BO3HHUKAIOT BHE CBSI3U C JEATEIBHO-
CTBIO JIULIA (MOAPOOHEE ITOT BOMIPOC OYyJET PACCMOTPEH B CIEAYIONIEH IJlaBe JAaH-
HOU paboTel). OMHAKO XOTS M HE BCE BHEIIHHUE OOCTOATENHCTBA SIBIISIOTCS He-
IIPEOIOIUMON CHUJION, HO aOCOIIOTHO BCE OOCTOSATENbCTBA HEMPEOAOIUMON CHIIHI,
0€3yCIIOBHO, XapaKTePU3YIOTCS 3TUM KPUTEPUEM U ITOTOMY €ro HAJIMYUE B ONpe/e-
JICHUU CJIETyeT PAaClICHUBATh KaK HEOOXOUMOE B 0053aTeIHHOE.

Bausinue mocieacTBU 00CTOATENLCTB HENMPEOJ0JUMON CHJIbI Ha JIesi-
TeJbHOCTH Jula. OHO pa3IuyaeTcs B JOTOBOPHBIX U BHEJIOTOBOPHBIX 00s3aTENb-
cTBax. B o0mactu JenMKTHBIX 0O0S3aTENbCTB HEMPEOJOuMas cujla MPUYUH-
HO-HEOOXOJMMO U HE3aBHUCHUMO OT JIEATEJIbHOCTH JIMIla BBI3BIBACT HACTYIUICHHE
Bpeaa. Toraa kak mpu BO3JIEHCTBUM HEMPEOIOJIUMON CHIIBI Ha JIOTOBOPHOE 00s13a-
TEJILCTBO MCIOJHUTH IPaKIaHCKO-TIPABOBYIO 00sI3aHHOCThH (T.€. «UHIUBUIYaIbHO
MHTEPECYIOILYI0 CTOPOHBI 00513aTEIbCTBA IOPUINUYECKYIO MPOLEAYPY, HAMPABIECH-
HYI0 Ha MpEKpalieHrue BCIIOMOTATEIBHOW CHENKH, OO0CCIEUYHBAIONIYIO JEHCTBU-
TEJBHOE MOJTyYeHUe 01ara»') «CTaHOBUTCS a0COIIOTHO HEBO3MOKHBIMY .,

[Ipuuem HenpeoAoauMbIe OOCTOSITENILCTBA MOTYT 3aTPOHYThH JIF0O0E U3 Mpo-
SBJICHUM MEXaHHW3Ma MCIOJHEHUS! TPakIaHCKO-MPAaBOBOM 00SI3aHHOCTH: «peaib-
HOCTb, Q(PEKTUBHOCTE U PE3yILTATHBHOCTh HCIIONHEHM» . Ho ecim BHeIIHEE He-
OJarompuATHOE SIBICHWE JIUIIb 3aTPYIHUIIO WCIIOHEHHE, HE ClIeJlaB €ro HEBO3-

MOJKHBIM, TO OHO HC MOZKCT IIPCTCHAOBATL HA CTATYyC HGHpGOIIOJII/IMOﬁ CHIIBI.

! Konooy6 I'.B. Vicnionuenue TpakJaHCKO-TIPABOBOM 0OSI3aHHOCTH: aBTOped. IUCC. ... Kauj. opui. HayK. Caparos,
2012.C.9.

2 Axumosa M.P. TIpakTuueckue BOIPOCHI COCTABICHHUS BHEIIHETOProBoro aorosopa // T'ocymapcerso u npaso. 2000.
Ne 12. C. 44.

* Konooy6 I'.B. OnieHKa UCTIONHEHUS TPaXIaHCKO-TIPABOBON O0A3aHHOCTH: IIOHMMAaHUE (haKTHIECKOTO KPHTEPHS //
Bectauk Ilepmckoro yausepcurera. FOpunnueckne vayku. 2011. Bem. 3. C. 110.
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[TponmmrocTpupyeM npuMepom. OTBETUMK — IPOU3BOJUTEND CEJIbXO3IPOTYK-
LMY, CChUIAJICS HAa HENPEOJOJIUMYIO CHIIy — 3aCyXy, CIEJAaBIIYI0 HEBO3MOKHBIM
UCIIOJIHEHHE 00s13aHHOCTH 1O MOcTaBke npoaykuuu. Cy ykasaj, 4To NpeaIMeToM
KOHTPAKTa SBJISIETCS TOBAP, MPOU3BOJAUMBIN U3 KOHKPETHOM C/X. KyJIbTypbl YpoxKas
2007 rosia poCCUHUCKOTO MTPOUCXOKIEHHUS, U OTBETUUK ObLIT BIIPaBe MOCTABUTH JaH-
HBII TOBap, MPOU3BENICHHBIN B JII0OOM pervone Poccuu, win U3 ChIpbs, MOTYYEH-
HOI'O BHE MECTa €ro HaxoxAcHUs. [loronHele ycioBus HE MCKIIIOYAIU I OTBET-
YyKa TAKOW BO3MOXKHOCTH'. 3acyXa He cjejiaja HCIIOJHEHHE HEBO3MOMKHBIM, XOTS
1 3aTpyaHuia ero. [Io3roMy OTBETYMK IOHEC OTBETCTBEHHOCTb.

B cBoto ouepenib, HEBO3MOXKHOCTBIO BBINIOJHUTH 0043aTEIBCTBO MPU3HAETCA
«OOBEKTUBHO CYIIECTBYIOIIEE MOJIOKEHUE, B KOTOPOM OKa3aJIMCh CTOPOHBI (CTOPO-
Ha) JIOTOBOpPA, BCJIEJICTBUE OOCTOSITENHCTB, UCKIIOYAIOIINX PeaJbHOE COBEPIICHUE
NeiCTBUI B OTHOLIEHMH Ipeamera (PEIMETOB) 00A3aTENbCTBA» ; «OOCTOATENb-
CTBO ..., BO3HUKILEE U1 OJJHON U3 HUX, IAPAIM3yEeT ACHCTBUS APYTOi»”.

SIBieHrEe HENpPEeOoAOINMMON CHIIBI MOXKET BBICTYyNaTh MPUYMHON Kak (pakThue-
cKol ((U3UYECKO), TaK U IOPUIUIECKON HEBO3MOKHOCTH. [locimenHsst BO3HUKAET
BCJIEJICTBUE IIPUHATHS OPraHaMU BJIACTH IPABOBBIX aKTOB, 3alIPELIAIOIINX UMEHHO
T€ JEUCTBUSA, KOTOPBIE COCTABIAIOT IIPEAMET JOroBopa. PaKTUYECKYIO K€ HEBO3-

MOKHOCTB CJIEIyET OXapaKTEpH30BaTh MOApoOHee”,

! Pemenne MKAC npu TIIIT P® ot 22.01.2009 no aeny Ne 76/2008 // Pozenbepr M.I". 13 pakTHKU MEXTyHAPO/ -
HOT'O KOMMEpPYECKOro apOMTpa)KHOTO Cyza IpU TOProBO-IIpOMBINUIEHHON nanate Poccuiickoit deneparu 3a 2008
rox // Tpereiickuii cya. 2009. Ne 5. C. 31-42.

2 Ouicensuxm B.A. TlpoGnema pucka B rpakaanckom mpase. C. 153.

3 I'yooeuuesa JI.b. ®opc-Makop BO BHENTHEIKOHOMUYECKUX KOHTPaKTax // POCCHHCKMN HOPUIMYECKUN JKYypHAIL.
1993. Ne 1. C. 56.

* IOpuanyecKas HEBO3MOKHOCTD HCTIOHEHHUS OyIeT 00CTOATENBLHO PACCMOTPEHA B TPETHEH IIaBe paGOTHL
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HekoTopble TEOPETUKH CUMTAIOT, YTO (haKTHUYECKas HEBO3MOXKHOCTb HCHOJ-
HEHUSl 0053aTeNIbCTB OrpaHUYUBaeTCA (HPaKTOM THOETH COCTaBISIONICH MpEeaMET
00s3aTeNbCTBA MHAMBUAYAIBHO ONPENEICHHON BEUIU, KOTOPYIO JOJDKHUK OO0s3aH
ObL1 mepenats kpeautopy'. Ilpu Takol y3Koi TpakToBKEe (HAKTUUECKU BO3MOIKHBI-
MU OOBSBISIOTCS MHOTHE 0053aTeNbCTBA, BO3HUKILIKUE BCIEICTBHE HEMPEO0JIU-
MBbIX MPENSATCTBUM, IJI NPEIOTBPAIICHHS KOTOPBIX OTCYTCTBYIOT BCSKHE pa3yM-
Hble ycnoBusa. Hampumep, BeleHHE BOCHHBIX AEHCTBHM, WA CUJIbI MPUPOIAHOU
CTUXHMHM MOTYT HEMOCPEJICTBEHHO U HE PAa3pyLIUTh OOBEKT MaTepUaIbHOTO MUpA,
10 MOBOJy KOTOPOTO BO3HMKIIO 0053aTENbCTBO, HO OyAyT MPENsSTCTBOBATH COBEP-
HICHHUIO JICHCTBUH, COCTABIAIONIMX MIPEAMET 00513aTeIhCTRA.

[[upe pusmyeckyro HEBO3MOXKHOCTE onpenensin B.A. OlUreH3uxt: «puznue-
CKasi HEBO3MOYKHOCTbD - 3TO ... HAJIMYUE MOTUOIIECH BEIlH, BpaXKeCKass OKKYyIalus,
HEJIOCTYITHOCTh MECTHOCTH ...(hH3HYecKasi HEBO3MOKHOCTh OTHOCUTCS HE TOJIBKO K
BELIAM ..., HO M K CyOBEKTaM, K MECTY, KO BPEMEHH MCIIOJIHEHUs» . Takas Tpak-
TOBKA BUAMUTCS 00JIee €MKOM 10 COIEPKAHUIO U JJOJIKHA OBITH B35iTa 32 OCHOBY.

Crout n106aBUThH, YTO HEBO3MOKHOCTh MCITOJIHEHMSI, KaK IPU3HAK HENPEO/10-
JUMOM CHWJIbl, YACTUYHO OTJIMYAETCAd OT HEBO3MOXKHOCTH KaK OCHOBAHHUSI IMpEKpa-
mienus oosizarenscTBa (cT. 416 'K). Bo-nepBbiX, HEBO3MOXKHOCTh MPU HEMPEO]I0-
JUMOM CUJI€ MOXET MUMETh BPEMEHHBII XapakTep W, MPUOCTaHABIUBas MCIOJHE-
HUE, HE BJIeYb IpEeKpalieHus 00s3aTenbecTBa. Bo-BTOPHIX, HEBO3MOKHOCTb, IO CT.
416 'K P®, cnocoOHa UMETh MPUYMHON HE TOJIBKO HEMPEOIOTUMYIO CUITY.

Ha npaktuke k He OTHOCAT, HAIPUMEDP, JIMIIEHUE IOPUIANYECKOTO JIMLA JIN-
[IEH3UM; YTpaTy JOJKHUKOM THUTYJIa COOCTBEHHMKA HEIBUKMMOIO HMYIIECTBA,
HEOOXOMMOr0 ISl 3aKJIFOUEHHs J0rOBOpa’; MPEKPALIEHHE IIPOU3BOACTBA 10 CY-

nedHoMy aeny (171 0043aTeNbCTB 10 OKa3aHHI0 OPUANYECKHX YCIyT)* U T.IL.).

! Takyro MO3MIMIO MOKHO BCTPETUTH B CIEAyIOMuUX padorax: byoman LI H., ITaénoockuii E.A. HeBO3MOXHOCTB HUC-
TIOJIHEHUS 0053aTETLCTB B COBPEMEHHOM JOTOBOPHOM Tipase // ITpo0aemMbl COBpeMEHHOTO IPaKIAHCKOTO MpaBa. M.:
T'opomen, 2000. C. 230-231; bpaeunckuu M .M. Kareropus 10puIu4eCKOd HEBO3MOXHOCTH HCIOIHEHUS B XO3si-
CTBEHHBIX A0oroBopax // [IpobiemMbl COBEpIICHCTBOBAHUS COBETCKOTO 3aKOHOATeNbCTBa. Tpymer. M.: M3n-so BHU-
NC3, 1984. Bemm. 29. C. 134.

? Oticensuxm B.A. TIpoGnema pucka B rpaxanckom npase. C 164-165.

* Cwm. Tlpaxmuxa npumenenns ['paxknanckoro kogekca Poceutickoit ®eneparmu Yactu nepsoii / [Tox o6meit penak-
uueit B.A. benosa. M.: IOpaiit, 2008. C. 1074.

* Apxunoe J].A. Pactipenenenue qOTOBOPHBIX PUCKOB B TPAXKIAHCKOM MPABe. JKOHOMHUKO-IPABOBOE MCCIIENOBAHUE.
M.: CrartyrT, 2012. C. 101.
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HccnenoBanre, mpoBeeHHOE B HACTOSIIEM Taparpade, mo3BoisieT chopmy-
JIMPOBATH CIIEYIOLIEE OINPEICIICHUE HENPEOA0JIMMOM criibl. Herpeononumast cuia
- 3TO BHEIIIHEE HEOTBPATUMO HACTYIHBIIEE Ype3BbIYaiiHOE (HE3aBUCUMO OT MpE-
BHUJICHUS) TIPU JJAHHBIX YCJIOBUSX OOCTOSITENILCTBO, MOCIEACTBUS KOTOPOrO ACIA0T
HCIIOJTHEHUE JOTOBOPHOTO 00s3aTeNbCTBa a0COIIOTHO HEBO3MOXKHBIM JINOO CBOUM
BO3JCHCTBHUEM BBI3bIBAIOT MIPUUMHEHUE BPEJA HE3ABUCUMO OT JICSITEIbHOCTH JIUILIA.
Ccbuika Ha 00CTOSITENBCTBA HEMPEOIOJIMMON CUJIBI HE JTOMYCKAETCs, €CIIM UX T0-
CJICICTBUS HE OBLIU MPEAYNPEKIACHBI U (UITN) JTUKBUIUPOBAHBI BCIEICTBUE HENPH -
HATHS JINLIOM BCEX BO3MOXKHBIX JUISI HETO U JUISl APYTHX JIUL], ONHOTUIIHBIX 10 POAY
U YCIIOBUSIM JICSITEILHOCTH, MEP 3a00TIUBOCTH U OCMOTPHUTEIILHOCTH.

JlaHHO€E OIpeeNIeHNE CONECPKUT MEPEUEHb U3BECTHBIX HAYKE I'PaXKIAHCKOTO
MpaBa NPU3HAKOB HEMPEOJOJIUMBIN CUIIbI (UPE3BBIYAMHOCTD (HE3aBUCUMO OT MPE/i-
BUJICHUS), OTHOCUTEJIBHOCTh, BHEIIHUHN XapakTep). Kpome Toro, oHO 1mo-HOBOMY
OTpa)KaeT MPHU3HAK HEMPEIOTBPATUMOCTH, KOTOPBIM pa3OUT HA JBE YaCTH: HEOT-

BPaTUMOCTb HACTYIIJICHHUA 00CTOSATEILCTBA U HCYCTPAHUMOCTD €TO0 HOCHGHCTBHﬁ.

I'naBa 2. BBAUMOCBSA3b HEITPEO JOJIUMOM CUJIBI
CO CMEXHBIMMU I'PA'KJIAHCKO-ITPABOBBIMMU ABJIEHUAMHU

§1. Henmpeonosumasi cuiia, CylecTBeHHOE U3MEeHEeHHEe 00CTOATEILCTB,

3aTPyJAHUTEIbHbIE 00CTOATEIHLCTBA
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Henpeononumasi cujia U cylmecTBeHHOe H3MEeHeHHe 00CTOATEIbLCTB: TOXK-
necTBO M paziauune. CylnecTBEeHHOMY U3MEHEHHUIO OOCTOSITENICTB MOCBSIIEHA CT.
451 I'K P®, nynkr 1 kOoTOpoil mpejuiaraeT ONpeieseHHe: U3MEHEHHe 00CTOosi-
TEJIbCTB NMPHU3HAETCS CYIIECTBEHHBIM, KOTJa OHM W3MEHMJIHUCh HACTOJIBKO, 4YTO,
eciu Obl CTOPOHBI MOTJIM 3TO PA3yMHO MPEIBHUAETH, JOTOBOP BOOOIIE HE ObLIT OBl
VMU 3aKJITI0YCH MU ObUT OBl 3aKIII0OUEH Ha 3HAUYUTEIBHO OTIMYAIONIUXCS YCIOBHUSX.

CooTtHouieHue 00CTOSATENBCTB HEMPEOJOJIUMON CUIIBI C CYIIECTBEHHBIM U3ME-
HEHHEM TOJIKYETCS pa3IMYHO KaK B TEOPUH, TaK M HA MTPAKTHKE.

OxHu  wuccienoBaTeNd  YBEPEHBI, UYTO CYIIECTBEHHO HM3MEHHBIIHECS
00CTOSITENILCTBA ~ PACHPOCTPAHSIOTCA HCKIIOYUTENBHO HAa CHTyalldd, Korja
WCIIOJTHEHHE 0053aTeNbCTBA CTAHOBUTCS 3aTPyIHUTENBHBIM, OCTAaBasCh B IEJIOM
UCIIOJTHUMBIM, M TIOTOMY HCKJIIOYAIOT HEMPEOJOIUMYI0 CHIy u3 oO0bema cT. 451
'K P®D'.

NuHorga Takoe 4eTkoe 000COOJEHHWE  HENMPEOJOIMMON  CHUJIBI  OT
CYILIECTBEHHOTO M3MEHEHHUS OOCTOSTENbCTB MOKHO BCTPETHUTh U Ha IPaKTHUKE.
[TpoummtocTpupyemM mpuMepoM: B OZHOM OblIo ykazano, uto 'K He mosBosser
OTHECTH K  OOCTOSTENbCTBaM  HEMNPEOJOJMMON  CHUJIbl  YMEHBLICHHE
rOCy/IapCTBEHHOIO OOOPOHHOIO 3aKa3a M COKpallleHUE €ro HOMEHKJATYyphl, a
Tak)Ke€ OTCYTCTBHE CIOpOCa Ha MPEAyCMOTPEHHBIE JOTOBOPOM MaTepualbHbBIE
neHHoctu. OfHaKo, Kak MOCYHUTAN CyJA, 3TO OOCTOSITEIBCTBO MOXKET CIYXHUTh
OCHOBAaHHMEM K pPACTOPKEHHUI0O WJIM HW3MEHEHHUIO JIOTOBOpa TIO0 TpUYUHE
CYLIECTBEHHOIO H3MEHEHMs1 00CTOATENbCTB . IIpu paspemieHdd Apyroro jena
OBbLJIO CKa3aHO, 4YTO «YyBEJIMYECHHE IIEHbl TOBapa SABISETCS CYyIIECTBEHHBIM
M3MEHEHUEM OOCTOSTENLCTB M HE OTHOCUTCSI K 00CTOSTEIHCTBAM HEMPEOI0JIMMOM

CHIJIBI, OCBO60)KI[3IOHII/IM oT OTBGTCTBCHHOCTI/I))3.

! JlaHHOE MHEHHE BCTpEdYaeTcs B clemyromux paborax: Pooickosa M.A OTenbHBIE acleKTHl HOKA3bIBAHMS CYIIE-
CTBEHHOTO M3MEHEHHsI 00cToATeNnbCTB (10 cTtaTthe 451 ['paxkmanckoro xomekca Poccuiickoit @enepannn) // BecTHIK
BAC P® 2001. Ne 4. C. 98; Ezoposa M.A. TlpaBoBas nmpupoia OCHOBAHHS MPEKpaIeHusi 0053aTeNIbCTB // 3aKOHBI
Poccun: ombit, ananus, npakruka, 2010, Ne 12. C. 12; Kosnosa H.B., Heenvnuykuii A.A. Pactop:xeHue rpaxiaHcKo-
IIPaBOBOI0 JJOTOBOPA B CBSI3H C CYLICCTBEHHBIM U3MeHeHueM obcrositenbets// Bectauk MI'Y (Cepus Ilpago). 2010.
Ne 3. C. 48.

? Tloctanosnenne GAC MO ot 14.04.2004 Ne KI'-A40/2417-04 // CIIC «KorcynprantlIlmrocy.

* Tloctanosnenue ®AC MO ot 28.07.2005 Ne KI'-A40/6518-05-11 // CIIC «Koncynprautlhmocy.
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Hpyras rpynmna TEOPETUKOB IPUAEPKUBACTCSI MHEHHUs, COIVIACHO KOTOPOMY
HEeNpeo0IuMas cuiia, 0€3yCclIOBHO, MOXKET BBICTYyNHaTh IPUYMHONW IPUMEHEHHUS CT.
451 TK'. U oTpaxkeHne JaHHOM MO3UIMH TAKXKE MOKHO IPOCIIEANTH Ha IPAKTHKE.

Bricmias cynebHas WMHCTaHLMA OTKJIOHMJA CChUIKY Ha cT. 451 Ha TOM
OCHOBAaHMH, YTO OOCTOSITENHCTBA, HA KOTOPHIE CChLIAJICS UCTELl KaK HA OCHOBaHHE
CBOMX TpeOOBaHUM, HE M3MEHWIM NPEIMET JIOrOBOPHOrO 00s3aTENbCTBA U HE
OBLIH TIPOSIBJIEHUEM HEMPEOAOIUMON cuibl’. B manHoM ciyyae BAC mocuuran,

YTO HEMPEOI0IMMas CUJia UMMaHEeHTHA o0cTosiTeIbcTBaM u3 cT. 451 'K PO.

' 3axaposa O.H. Yxa3. cou. C. 149; Jlyoxo A.I'. CyluecTBeHHOE M3MEHEHHE 00CTOATENLCTB KAK OCHOBAHKME M3MEHE-
HUS WK pacTopkenus norosopa // Bectauk MI'Y (Cep. [Ipao). 2000. Ne 1. C. 103.
2 Onpenenenne BAC P® ot 24.06.2008 Ne 5934/08 // CTIIC «KoncynbTanTIImocy.
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Bonee toro, poccuiickuii 3akoHogaTenb HaspiBaeT B ¢T. 101 KBBT «HeBO3-
MO>KHOCTb IIEPEBO3KH MMAacCaXUpa B MOPT HA3HAYEHHUSI BCIAEACTBUE HEMPEOAOIUMON
CUJIbl, BOCHHBIX JCHCTBUM, 3alpelieHus BJIACTEH WJIM HHBIX HE 3aBUCSIIUX OT
MEePEBO3YMKA IPUYNH» OCHOBAHUEM ISl IPEKPAILCHHS UM PACTOPKEHHUS JOTOBO-
pa MepeBO3KH MEePEeBO3YMKOM. TO €CTh, 10 CyTH, KBaTU(PUITUPYET 00CTOATENILCTRA,
Jiearole UCMOJIHEHUE IOTOBOPAa HEBO3MOXKHBIM, B KAU€CTBE CYIIECTBEHHOTO MU3-
MEHEHUSI 00CTOSATEIHCTB, HACTYAIOIIETO /JIs IEPEBO3UHKA.

[lo HamiemMy MHEHHIO, HENpPEOJOJMMas CHuja SIBISETCS KIACCHYECKUM
MPUMEPOM  CYIIECTBEHHOTO WM3MEHEHUS OOCTOSATEIhCTB, TPH MPEABUICHUU
KOTOPOrOo JOTOBOP BOOOIIEe HE OBLI OBl 3aKIIOYEH WM COJAEp)Kajl Obl HHBIC
yciaoBus. JIeMCTBUTENbHO, TPYAHO TMPEACTABUTh KOHTPAr€HTOB, KOTOPHIC
BCTynwIK OBl B JOTOBOPHBIE OTHOIIEHHUS, 3aBEJIOMO 3HAasl, YTO BCIICIICTBHE
BO3HUKHOBEHHS BHEIIHETO HEMPEO0JIMMOTO SIBICHUSI UCIIOJIHEHUE (T.€., TO, paau
4ero BOOOIIE ObUI 3aKIIOYEH JOTrOBOP) CTAHET 3aBEIOMO HEBO3MOXKHBIM. U
NOTOMY JII000€ O00CTOSTEIBCTBO HEMPEOJOJMMON CHIIBl TEOPETUYECKH MOMKHO
kBasiuiposatsk 1o ct. 451 'K PO.

WNuoit  Bompoc, Korga K€ TpU  BO3HUKHOBEHHH  OOCTOSTEIHCTBA,
XapaKkTepU3yIOUIErocss  MpPU3HAKAMU  HENPEOJIOJIMMON  CHJIBI,  BO3HHUKAET
npakTudeckas notpedHocts npuMeneHus ct. 451 'K PO, a ve n. 3 ct. cT. 401 I'K

P®?
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IIpexne Bcero, Hy)KHO UCXOAUTH M3 TOTO, YTO HENPEOMOIUMAs CUJIa MOXKET
IIPUBECTU KAK K BPEMEHHOM, TaK U K IOCTOSSHHOW HEBO3MO>KHOCTH UCITOJIHEHUS. B
MIEPBOM clIy4ae BpsiJl JU YMECTHO cChbulaThCs Ha CT. 451 u TpeboBaTh M3MEHEHHUS
WA PaCTOPKEHHUS JOTOBOpa (XOTsI, 6€3yCIIOBHO, 3TO BO3MOXKHO), IIOCKOJIbKY OH HE
TEpsieT CBOEW CHJIBI aBTOMAaTUYECKHU. B cHUTyauusx Takoro poja o00s3aTeabCTBO
MO/JIEKUT JIMILb MPUOCTAHOBJICHHIO, a 3aTEM - JIMOO BO3OOHOBIICHHIO HA MPEKHUX
HEU3MEHEHHBIX YCIOBUAX (pa3dyMmeeTcs, KOTJla 3TO HE MPOTHUBOPEUUT XapaKTepy
oOs3aTeNibcTBA W BOJIE CTOPOH), JHMOO TpeKpalleHuto (eciii BpeMEHHas
HEBO3MOKHOCTbh TPaHC(POPMHUPOBAIACH B MMOCTOSHHYIO WM €CJIU HEMpPEeOo 10JIUMbIe

NPEMSTCTBUS HE IPEKPATHIIUCH 110 UCTEYEHUH OTOBOPEHHOTO CTOPOHAMU CPOKA).
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B cBoro ouepenp, CUTyaluy, Korja UCIIOJHEHNE JOTOBOPA CTAHOBUTCS HEBO3-
MOKHBIM Ha IIOCTOSSHHOM OCHOBE M YK€ HE IOJJIEKHUT BOCCTAHOBJICHUIO, MOXHO
YCIIOBHO pa3/e/iiTh Ha JIBa BUAA B 3aBUCUMOCTH OT MX (DYHKIIMOHAJBLHOTO Ha3Ha-
yeHus. B mepBoM ciydyae HEBO3MOXKHOCTb MMEET PETPOCIEKTHUBHBIN XapakTep.
Crop BO3HUKAET HE IO MOBOJY PACTOPKEHUS U MU3MEHEHUS JAOrOBOpa, a C LIEJIbIO
BO3MEILIEHUS YK€ PUUYMHEHHBIX HAPYIIEHHEM 0053aTeNIbCTBA YOBITKOB, U IOTOMY
Ha 00CTOATEILCTBA HEMPEOIOJIUMOM CHIIBI CChIJIAETCS OTBETUMK — JIJIs1 N30aBICHMUS
ce0st OT OTBETCTBEHHOCTH Ha TOM OCHOBAHMH, YTO OH HAPYIIMJI 0053aTeNbCTBO HE

BCJIICACTBUC CBOCTO IIPOTHUBOIIPABHOI'O ACAHHA, a U3-3a HereOILOHHMOﬁ CHIJIBI.
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[Ipu cutyanusix BTOPOro BHJia HEBO3MOXHOCTh MMEET MEPCIIEKTUBHOE JEH-
CTBHE, T.€. JOTOBOPHBIE OTHOIICHUS €Il€ CYIIECTBYIOT, UCIIOIHSIIOTCS, (aKkTa Ha-
pylIeHus o0s3aTeNIbcTBa HE HAOMIOJAETCsl, HO UX COXPAHEHUE U COBEPUICHUE JEH -
CTBHi, COCTABISIONUIMX MPEIMET JOrOBOpa, CTAHOBUTCS HEBO3MOXKHBIM Ha Oyay-
niee BpeMsi. B Takux ciayyasx crop MHUIMUPYETCS HE C LENbI0 B3bICKAHUS yObIT-
KOB, a JUISl IPEKpalleHHs] WIH U3MEHEHHUs JI0TOBOPHBIX OTHOLUEHUH, U JUISl 3TOTO
Ha OOCTOATEIbCTBA HEMPEOJOJIMMOI0 Xapakrepa (Ha3blBa€MbIE YK€ CYIECTBEH-
HbIM M3MEHEHHEM) CChUIAETCS HE OTBETUMK, a ucTel. VIMEHHO HenpeoioirMbie
00CTOATEIBCTBA TAKOTO POJia MEPECEKAIOTCS C CYUIECTBEHHBIM HM3MEHEHHEM 00-
ctositenbeTB (cT. 451 T'K PD), siBnsissch 071HOM U3 €ro pa3HOBUIHOCTEH.

[IpuBenem aBa xapakTepHbIX mpuMepa. B nepsom u3 Hux no ct. 451 I'K Obu10
KBaJIM(ULIMPOBAHO MPHUHATHE (EeACPATBHOIO U PErHOHATBHOIO 3aKOHOB. MOTHBH -
POBAHO 3TO TEM, YTO JAHHBIE HOPMATUBHBIE AKThI 3AMIPELIAIOT NPEIOCTABICHUE 3€-
MEJIBHOTO Y4YacTKa B apeH]ly IOJ Pa3MEIICHUE HAa HEM pPbIHKA, U, TEM CaMbIM, HE

IMO3BOJIAIOT CTOPOHAM COXPAHUTH CYIICCTBYIOIINEC MCKIAY HUMHN OTHOIHGHI/ISII.

" Mocranosnenne ®AC JBO or 18.11.2011 Ne ®03-5657/2011 // CIIC «Koncynsraatllmocy.
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B npyrom gene cymiecTBEeHHBIM U3MEHEHUEM OOCTOSTENHCTB ObUIO MPU3HAHO
M3MEHEHUE 3aKOHO/IaTEJIbCTBA B YACTH 3aIIPETa HAXOXKIEHUS UMYIIECTBA B MyHU-
[UMAILHOW COOCTBEHHOCTH, a TaK)K€ OTMEHa pelnieHuss MecTHou J[ymbl 0 mpeno-
CTaBJIEHUH TIOMEIIEHHs B O€3BO3ME3IHOE MOJIb30BAHMKE ',

B o0oux cinydasx TpeOOBaHMS UCTUOB OBLIM YJAOBIETBOPEHBI, & JOTOBOPHI
pacTopruyThl B nopsjike cT. 451. O0a pasa akThl rOCY1apCTBEHHBIX OPraHOB HOCHU-
T HEMPEOJOIMMBIN XapaKTep U HE MPOCTO 3aTPyAHUIN HCIOJHEHUE JOr0BOpa, a
c/eslajy ero HeBO3MOXKHBIM. U Ha cT. 451 cchutanuch UCTILBI-apEHI0AATeNn B 00-
OCHOBaHUE HEBO3MOXHOCTH Jajie€ UCIIOIHITh MPUHATHIE MU 0053aHHOCTH.

[Tponomxkast najnee, HEOOXOIAMMO IMOMHHUTb, YTO CYIIECTBEHHOE HW3MEHEHHE
00CTOSITENBCTB BKJIFOYAET HE TOJIBKO HEKOTOPBIE OOCTOATENBCTBA, JENAIOLINE UC-
MOJIHEHUE JIOTOBOPA HEBO3MOXKHBIM, U 00OCTOSITENIbCTBA, CYIIECTBEHHO 3aTPY/IHUB-
IIME €r0 UCIOJIHEHHUE, HO U 00CTOSTENbCTBA, IPU KOTOPHIX BOBHUKAET TAaK HA3bIBA -
emasi 0ecCMbICIIEHHOCTh (0€eCoIe3HOCTh) YAOBIETBOpEHUs. B nuteparype npuBo-
IATCA CIEQYIOLME MTPUMEPHI MOCIEIHEN: PACTOPKEHUE JOTOBOPA MOIIMBA IUIAThS
HEBECTHI, €CJIM JKEHUX MOTUO 10 CBAJLOBI; CIECNON OTKa3alicd OT JOrOBOpa Mo 00y -
YEHHUIO €ro COOAKM HaBbIKaM IMOBOJBIPS, TOCKOJIbKY HEOXKUIAHHO MPO3pPET B pe-
3yJbTaTe ONEPALNHU; BOCHHOCIY XA MEPEBEAECH CIYKUTh B JPYTyI0 MECTHOCTD,
W3-3a YEro J0rOBOP HaiiMa JKUJbs TEPSET I HETo cMbIC’. IIpu Takux yCIOBUSX
00513aTeJIBCTBO OCTACTCS BHIMOJIHUMBIM, BO3MOXKHO, UTO JJaK€ U HE 3aTPYAHUTEIb-
HBbIM, HO CTAHOBUTCS COBEPLIEHHO HEHYKHBIM U U3JIMIIHUM JIJISl OTHOM U3 CTOPOH.
Bnpouem, naHHble 00CTOATENHCTBA UMEIOT 3HAUYEHUE TOJIBKO B JOTOBOpPAx C He-
NpearnpuHUMATEIbCKUM dJeMeHTOM. [lpennpuHumarenu, 0€3yCIOBHO, TOJIKHBI

HECTHU PUCK TOT'O, YTO UCIIOJITHCHHUEC MMOTCPACT JJIA HUX CHHOCTD.

' Onpenenenne BAC P® or 13.08.2007 Ne 9603/07 // CTIC «KoncyasTanTILirocy.
? Koznosa H.B., Azenvnuyxuti A.A. Yka3. cou. C. 37.
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O600mMM u3NM0XKEeHHOE B TepBoM vactu maparpada. OOCTosTENHCTBA HE-
IPEOJIOJIMMOM CHJIBI BCETJ]a MOTYT ObITh KBaIU(HUIIMPOBAHBI KaK CYIIECTBEHHOE
u3MeHeHue oocrosaTenbeTBa. OAHAKO JaHHAS MPOLEAypa UMeeT HauOobIlee 3Ha-
YeHHE, KOT/1a BCTACT BOMPOC O PACTOPKEHUU WM U3MEHEHUH JIOTOBOPA, UCTIOIHE-
HUE M0 KOTOPOMY €Ille He HapyIIeHO, HO JaibHEiIee ero CymecTBOBAaHHE HEBO3-
MO>XHO TIEPCIIEKTHUBHO, T.€. Ha OymyIriee BpeMs, MPUYEeM HE Ha BPEMEHHOH, a Ha
TIOCTOSTHHON OCHOBE. IMEHHO 3TOT CETMEHT 10 CBOEMY COJICPIKaHHUIO SBIISETCS KaK
HETIPEOI0JIMMOKN CHIION, TaK M CYIIECTBEHHBIM M3MEHEHHEM 00CTOSATEILCTB. Jlpy-
r'Y€ BUbI HETIPEOIOINUMBIX U CYIIECTBEHHO M3MEHHUBIIUXCSI 00CTOSATEIHCTB B3aUM-

HO HC IICPCCCKAIOTCA.
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IlpeanochblIkM MHTErpalul HMHCTUTYTa 3aTPYAHUTEJIbHBIX 00CTOS-
TeJbCTB B POCCUHCKMH HALMOHAJIBHBIA NPaBonopsaaoK. M3yyenue npasonpu-
MEHUTEJIbHOW MPAKTUKHU MO3BOJISAET CleNaTh MPENOI0KeHue, 4To B Gopme, 3a-
kperieHHOW B 'K P®, peHoMeH CyiiecTBEHHOTO0 M3MEHEHHSI 00CTOSATEIBCTB SIB-
JISI€TCS CUIIKOM a0CTPaKTHBIM M HE OTBEUYaeT MOTPEOHOCTAM IpakJIaHCKOro 000-
poTa B CUJTy CJICIYIOIINX PUYHH.

Bo-niepBbiX, Kak yCTOWYMBO NMHUILETCS B JIUTEpaType, cT. 451 opueHTupyer
PaBONIPUMEHHTETIEH HE HA COXPAHEHHME, a HAa NPEKPAIIECHUE J0r0BOpa’, I0IyCcKas
M3MEHEHHE JIOrOBOpa JIUIIb B HCKIIOYUTEIBHBIX CIydasX, KOTJla BO3MOXHOCTh
pacTOpKEHHUsI JIOTOBOpa BCTYNMaeT B MPOTUBOpEYHME C  OOIIECTBEHHBIMU
MHTEepecaMu JHOO crmocoOHa BbI3BATH YIIEPO, CYIIECTBEHHO MPEBBIMIAIOITUN

3aTpaThbl, KOTOPBIC MOT'YT BOSHUKHYTb IIPpX U3MCHCHHUU I[OFOBOpaZ.

' Pooickosa M.A. Yxas. cou. C. 104.
2 Bpazunckuii MM, Bumpsanckuii B.B. Ykas. cou. C. 449-450.
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[IpencraBisiercs, 4TO AEWUCTBYIOUIAas pEAAKIUS 3aKOHA CIUIIKOM YECTKO
OpPUEHTHPOBAaHA Ha 3aIIUTy HHTEPECOB UCIPABHON CTOPOHBI JJOrOBOPA, B TO BpeMs
KaK  MMYIIECTBEHHYI  cdepy  NOCTpajaBLIEd  CTOPOHBI  BO3JAraroTcCs
HEOIAronpUsITHBIE MOCIEACTBUS BHEITHETO OOBEKTHUBHOIO OOCTOATENLCTBA (XOTS
U HE HEeNpeoJoauMoro). Bpsa mu 3TO MOXHO MPHU3HATH COOTBETCTBYIOIINM
MPUHIMIY PABEHCTBA YYAaCTHUKOB TIPaKJAHCKOrO 000poTa MU 00ECHEeUeHHUIO

OajaHca ux HHTCPCCOB.
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Bo-Bropeix, ct. 451 'K P® pacmpoctpansiercs iuirb Ha 00CTOSATEIHCTBA,
KOTOpbIe «(yHIAMEHTAIBHO U3MEHSIOT PaBHOBECHE MMYIIECTBEHHBIX WHTEPECOB
CTOPOH JI0OroBOpa»'. 3a mpelenaMd HOPMBI OCTAKOTCS TaKHE CBOMCTBEHHBIE
3apyOe’)KHOMY W HAJHAIIMOHAILHOMY TpaBy (aKTOphl, Kak OOCTOSTEIHCTBA,
JIeJIal0IINe MCIIOJIHEHHE JOTrOBOpa OOpPEMEHUTEIbHBIM JUIsl OAHOW U3 CTOPOH, HO
IpyU 3TOM HE 3aTparvBarolIMe B3auMOOOYCIIOBJIEHHOE 00s3aTeIbCTBO JPYroi
CTOPOHBL.

[TponmtrocTpupyem npuMepamu U3 NPAKTUKH.

1 . . o -

bayues B.B. [IpakTnyecknil KOMMEHTapHil OTAEIBHBIX TOJI0KEHUI 1aBsl 26 ['pakganckoro kogekca Poccuiickoit
ODeneparii 0 MPEKpaIIeHUN 00A3aTENBCTB (32 UCKIIIOYCHUEM TOJIOKEHHH 0 3adere // Apbutpaxusie copsl, 2007,
Ne 4. C. 135.
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Tak, B OmHOM W3 €1 WCTEIl — WCIOJHUTENb YCIYr, CChUIAsSCh Ha
CYILIECTBEHHOE H3MEHEHUE OOCTOATENhCTB, oOpatwicsi ¢ TpeboBaHUEM 00
W3MEHEHUH CTAHJAPTHOTO  COTJIANIEHWS 1O HA3eMHOMY  OOCITYy>KHBaHHIO
BO3IYIIHBIX CY/JOB, 3aKJIIFOYEHHOTO UM C OTBETYUKOM, MOTUBHPYS 3TO TE€M, UYTO U3
€ro BIAQJCHUSA WCKIIOYEHA IOCAJ0YHAs IUIOIMIAAKa, U B CHJIy STOTO MPOCHII
U3MEHUTh MECTO OKa3zaHus yciyr. OTkaspiBasi, Cya coclajcsi Ha TO, 4TO,
UCKJTFOUCHHE MMOCAJI0YHON TUIOMIAIKN M3 MEePEeUHs UMYIIECTBA JIMIAa HE TOBJICKIIO

HEBO3MOXXHOCTHU OKa3aHUA MPECAYyCMOTPCHHLBIX JOTOBOPOM ycnyrl.

' IMocranosnenne ®AC IBO ot 3.03.2012 Ne ®03-7080/2011 // CTIC «Koncysbrantllnocy.
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3aMeTUM, YTO HCTEI[ IMPOCHUJ H3MEHHUTb CTaBIIME BHE3AMHO YPE3MEPHO
0OpeMEHUTEIBLHBIMU JIJI1 BBITIOJIHEHUST YCIIOBUSI JJOTOBOPA, OJHAKO CYJ OTKa3al
BBUJY TOrO, YTO H3MEHEHHE OOCTOSITEILCTB HE IMOBJIEKIO HEBO3MOXKHOCTH
WCIIOJHEHUS (T.€. TPOAHAIM3UPOBAI OOCTOSATEIBLCTBO HAa IMPEAMET OTHECCHHS K
HEMpEeoJ0JUMON CHUJIe), M HE HCCIEI0BA 3asABJICHHBIA JOBOJ O BHE3AITHO

BO3HUKIICM CYIICCTBCHHOM 3aTPYAHCHHWH B HCIIOJIHCHUH AOTOBOpPA.
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[Togo6HOe HampaBieHNE MPAKTUKA MOKHO TaK)Ke MPOCIEANTH B 1IEIIOM PsJIe
JIeNI, CBSI3aHHBIX C HEOOBIYAHO JKAPKUMU ¢ 3aCYHUIMBBIMH  TOTOJHBIMH
YCIOBUSIMHM, KOTOpPbI€ HEOJArompusiTHO CKa3aJluCh Ha JEATEIbHOCTH MHOTHX

YYaCTHUKOB TIPEANPUHUMATEIHCKOTO 000poTa.
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B omHOM M3 nmen KaccaTOp CChUIAJCS Ha CHJIBHYIO 3aCyXy, IOTYOHMBIIYIO
ypoKali BBIPAIICHHBIX WM 3CPHOBBIX, KaK Ha CYIICCTBEHHOC HW3MCHCHHUE
OOCTOSTEILCTB, OCJIOKHHBIIIEC HCIOJHEHHE JOTOBOpa 3aiiMa C  IICJICBBIM
Ha3HAYCHWEM, KOTOPBIH oOecmednBajcs 3ajoroMm Oyaymiero yposxkas. Ero
TpeOOBaHUE 3aKIII0YAJIOCh B M3MEHEHUH YCIOBHI JOroBOpa B YacTH YBEIUYCHUS
Cpoka Ha Bo3BpaT cyMMmbl. Cyj OTKa3all B YJIOBJICTBOPEHHUH, 00OCHOBAB 3TO TEM,
YTO JCSATEIbHOCTD 3asSBUTENS SIBJISIETCS MHOTOMPOMHIBLHOM, 8 UMEHHO: IOMHMO
BBIpAIIIMBAHKS 3CPHOBBIX, OH 3aHUMACTCSI OTKOPMOM CEJIbCKOXO3SHCTBCHHBIX
’KUBOTHBIX, pealm3alieii MOJIOKa, IMPEAOCTaBICHUEM TPAHCIIOPTHBIX YCIYT IIO
nepeBo3Ke rpy3oB. M moromy 3acyxa He MOXKET CIIYXKHTh J0Ka3aTeIbCTBOM TOTO,
YTO KMMCHHO OHAa TMOCIY)XHJIa TNPUIMHOH HEHAUICKAIIET0 HCIOJTHEHUS
00s3aTenbeTB' .

KoHeuHo, HCIONMHEHHE HE CTal0 HEBO3MOXKHBIM, HO HMCTEI] M HE 3asBJIsI
TpeOoOBaHUS 00 WMCKIIFOYEHHWH €ro OTBETCTBEHHOCTH 3a HapyIICHHE JIOrOBOpa, a
JIMIIb TPOCUJI M3MEHHTH YCIIOBHS TOTAIIEHUS J0Jra, OCIOXKHCHHBIC BCIIEICTBUE
0OCTOSATEIbCTB, XOTSA M HE HENPEOJOJUMBIX, HO CJCNIABIINX HCIOJHCHHUE
gpe3MepHO Oojiee OOpPEMEHHMTENIbHBIM, YeM JIODKHO OBLIO OBITH  IpH
OnmaronpusaTHbIX ycinoBHsaX. CyJ jke 3TH JOBOABI (DAKTHYECKU HE paccMaTpuBal,
BMECTO 3TOr0 HCCieIoBaB (akT 3aCyXd Ha MpeAMET KBaTU(UKAIIMA B KaYeCTBE
HEIPCOJOJIMMON CHIIBI, YTO BOOOIINE HE JO/DKHO OBUIO BXOIUTh B IPEAMET

pazOuparenbCTBa.

! Tlocranoenenne ®AC 11O ot 22.02.2012 no memy Ne A36-895/2011 // CIIC «KoncynsrantlLmrocy.
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OueHp noapoOHas apryMeHTalus Obula MPeAIoKeHa B €Ile OJTHOM CyJeOHOM
pemernn. [1lo MHEHUIO 3asBUTENS KOOI, KPECTHIHCKOTO ((hepMepCcKOro) xo3si-
CTBa, 3aCyXa, JIECHbIE MOXKApbI SBIIAIOTCS CYLIECTBEHHBIM H3MEHEHUEM OOCTOS-
TEJbCTB, B CBSA3U C YEM MMEIOTCSI OCHOBAHUS ISl BHECEHUI M3MEHEHUN B KpEIUT-
HBII JIOTOBOpP B YaCTH W3MEHEHMS CPOKOB M MOpsAJIKa MOorameHus Kpeaurta. Bos-
BpaT KpeauTa AOJHKEH OblT OCYHIECTBISATHCSA U3 MPUOBUIHA, IOJYYEHHOU OT pealu-
3allMy 3€pHA M MPOAYKIMHU KMBOTHOBOJICTBA, & TAKXKE OT OKa3bIBAEMBIX XO35i1-
CTBOM TpPaHCHOPTHBIX M MEJIbHUYHBIX YCIyr. B yaoBieTBopeHHM TpeOOBaHMIA
ObUIO OTKa3aHO, MOCKOJIbKY, KaK MOCYUTAN IOPUCAUKIMOHHBIN OpraH, yKa3aHHbIE
SBJICHUSI TIPUPOABI BXOJAT B 00JaCTh MPEANPUHUMATEIHCKOTO PUCKA UCTIIA M HE
MOTYT OBITh OTHECEHBI K HEMPEOJOJMMOM Cuiie. 3akitoyas JTOroBOpa, UCTEL J0JI-
’KEH OCO3HABaTh BEPOATHOCTh YMEHBIIECHUS TIPUOBUIM, B TOM YHCJIE M3-3a BbI3BAH-
HBbIX HEOJIaronpusATHBIMH MPUPOJAHBIMU YCIOBHUSAMHU MOBpEXAeHUN noceBoB. Kpo-
M€ TOTr0, CyJ, 0CO00 OTMETHJ OIIMOOYHOCTh JEHUCTBHUI HUCTHA-TPEANPUHUMATENS,
NEATEIbHOCTh KOTOPOTO CHUJIBHO 3aBUCUT OT YCJIOBUW IOTOJIbl, BBIPA3UBILIEHCS B
HENPUHATUU HEOOXOJUMBIX IPa’KJaHCKO-IIPABOBBIX CIIOCOOOB 3aIIUTHI U B OTCYT-
CTBMH CTPAXOBaHUS PHCKOB'.

ApryMeHTanus  BBI3bIBA€T  COMHEHHUs.  Bo-IepBBIX,  JIE€CTPYKTUBHOE
MPUPOIHOE OOCTOATENBCTBO HE AOHKHO BXOAUTH B cepy NMpeaIpHHUMATEIBCKOTO
pucka. PyKOBOACTBYSICh TaKOW JIOTUKOM, MOHO BKJIIOYUTh B PHUCK U
00CTOSITENBCTBA HENPEOJOJMMOM CHJIBbI, NpPHUJIaB TEM CaMbIM TI'PaKIAaHCKO-
MIPaBOBOM  OTBETCTBEHHOCTH O€3yCIOBHBIM, OCHOBaHHbII Ha OOBEKTHBHOM
BMEHEHUU, Xapakrep. Bo-BTOpPBIX, YTO KacaeTcsi CTPAXOBaHUsS, TO, KAK MBI yXKe
OTMEYaJIM B MEPBOM I1aBE, OHO MOXKET JIMIIb HEUTPAIU30BATh yKE MPUUYNHEHHBIC
yOBITKH, HO HE NPEJOTBPATUTh UX BO3HUKHOBEHHE, a MOTOMY BOIPOC O HEM HeE

MMEET 3HAYEHUs TP pa3pelieHruu cropa 00 U3MEHEHUH JJOTOBOPA.

" MocTanosnenne DAC VO ot 4.07.2011 Ne ©09-3781/11 // CIIC «KoncynsranTlIlmocy.
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Bmecte ¢ TeM, mMpuUHUMAIOTCS W pEUIeHUs, KOrja CyJIbl HaxoIAT CIOC00
y4ecTb OOpEeMEHHUTENIbHbIE O0O0CTOSATENhCTBA. Tak, OTBETYMK CChUIAJCS Ha
00CTOSITENBCTBO HENPEOJOJMMON CHJBl (3aCyXy M HAlllECTBHE CapaHuu),
OPUBEAUIYI0 K HEUCIOJHEHUIO O0053aTelNbCTB 10 CBOEBPEMEHHOW yIjiaTe
JU3UHIOBBIX MaTexxedl. OH  ObU1  JIMIIEH BO3MOXHOCTH  CHAENaTh  3TO
CBOEBPEMEHHO, MOCKOJIbKY BCE JEHEXKHBIE CPEACTBA ObLIM HAINpaBIEHbI HA OOPHOY
¢ ykazaHHbIM OeacTBueM. Cy/1 HaIIel 3TH JOBOJIbI COCTOSITEIbHBIMUA M YMEHBIITUI
pa3Mep B3bICKMBaeMol HeycToMku Ha ocHoBanuu cT. 401 'K P®, uckinouuB u3
pacueTta HEYCTOWKHM TMEepUOAbl HAYUCIIEHUs, KOrJa JIeWCTBOBAJM YKa3aHHbIC
00CTOATENLCTBA .

Bpsan au TyT yMECTHO TOBOPUTh O HENPEOAOIMMON CHIle, T.K. JEHEKHOE
00513aTEILCTBO HE MOXKET OBITh 3aTPOHYTO €10 (00 3TOM MPSIMO TOBOPHWT M. 3. CT.
401 TK, zanpemaroniuii kBaau@UIMpoBaTh B KadeCTBE HEMPEOJOIUMON CHIIbI
HEJI0CTATOK JEHEXHBIX cpelcTB). OAHAKO CyJ NMPOSBUI OOJBIIYI0O HAXOAYUBOCTD,
yuTs OOpEMEHUTENHHOE OOCTOSTENHCTBO MYTEM HCIOIb30BAHUS XapPAKTEPUCTHUK
HENPEOJ0JIMMON CHJIbI, aJaNTUPOBAB YCTAHOBJIEHHBIE JOTOBOPOM CaHKLIHUU K

YCJIOBHUSM M3MECHUBIIEHCS 0OCTaHOBKH.

' TMocranosnenue JleBATOro apOUTPaXKHOTO aneUIALMOHHOro cyaa or 30.03.2012 Ne 09ATII-72/2012 // CIIC
«KoHncynpranTlnrocy.
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CBoeobOpa3zHyo KBUHTACCEHITHIO UMILTUITUTHOTO CYIIIECTBOBAHHUS
00peMEHUTENBHBIX 00CTOSATEIHCTB B POCCUICKOM X035HCTBEHHOM 000POTE MOYKHO
0oOHapyxuTh B ciaeayromieM jaene u3 npaktuku BAC PO. Ilpencenarens BAC PO
MPEACTaBIII TPOTECT, B KOTOPOM TMPEIJIOKUI OTMEHUTh BCE CYIeOHBIC AaKTHI,
YIOBJIETBOPUBIINE TpeOOBaHUS O BO3MEIICHHUS cTouMocTH 220226 oOmuranuii
nAToil smuccun l'ocynapctBeHHoro 3aiima PecnyOnuku Caxa (Sxkytus). Zeno
ObLJIO HANpaBJIEHO Ha HOBOE pPAacCMOTPEHHE, B 00OCHOBaHWE ObUIO YKa3aHO Ha
HEOOXOJIMMOCTh ~ TIIATEIBHOTO HCCIEAOBAHUS JIOBOJOB O HEBO3MOXKHOCTH
WCITOJIHEHHSI 00SI3aHHOCTH T10 TOTAIICHUIO OOJIUTAIi 32 CUET Ka3HbBI PECITyOIUKH
M3-32 HABOJIHCHHUS, BO3JICUCTBHE KOTOPOTO NPUYMHUIIO 3HAYUTENbHBIN yIepo
JaHHOMY TyOJIWYHO-TIpaBOBOMY oOpa3zoBaHmio. Ha JIMKBHmAWiO MPUPOTHOMN
CTUXHMH OBLIM HAIPaBJICHBI BCE MOCTYMAIONIUE B OO/PKET PECIyOIMKU JICHBTH, B
TOM YHCJIC U T€, YTO MpeTHA3HAYATUCH JJI MOTAIICHUs €€ JoJira. B 3akimrodeHue
BAC P® ormeTun He0OXOAMMOCTh U BaXKHOCTh MCCJICI0BAHUS U3JI0KEHHBIX BBIIIE
OOCTOSITENILCTB  JIJII  BBIHECEHHUs TMPaBUJIBHOTO PpEIIEHUs 10 BOIMPOCY O
BO3MOKHOCTH IIPU3HAHMS JAHHOTO HABOJHEHHMS HEIPEOOIUMON CHIION .

Hymaercs, uro, Oyap B 'K P® 3akperieH MHCTUTYT OOpeMEHUTEIBHBIX
00CTOSITENBCTB, CyJaM Tpole ObUTo Obl TPUITH K 3aKOHHOMY, 0OOCHOBAHHOMY H
CIPaBEIJIMBOMY pEIICHUIO, HE TPHUBJICKAs UYyXAbIe MJIs1 OTBETCTBEHHOCTH 32
HEHCITOJTHEHHE JICHEKHBIX 00s13aTEIHCTB HOPMBI O HETIPEOIOTMMOM CHJIE.

MOXHO KOHCTaTUPOBaTh, YTO 3a4acTyl0 MpHU 3aiBICHUM TPeOOBaHUI 00
W3MCHCHUHW YCIOBUW JOTOBOpa HAa OCHOBAaHMM OOBCKTUBHO BO3HHKIIECH
00pEMEHUTENHLHOCTH UCIIOJIHEHUS KaK OJHOM U3 Pa3HOBUIHOCTEH CYIIECTBEHHOIO
U3MCHCHHS OOCTOSATEILCTB CYJbl JHMOO OTKa3bIBAlOT B TAaKOM HW3MCHCHUH,
MOTHBHUPYSI 3TO T€M, YTO OTCYTCTBYIOT OOCTOSITENIbCTBA HEIMPEOIOJIMMON CHIIBI,
aub0  TPUBJICKAIOT HENPUMEHHMbIE B  JJAHHOM KOHTEKCT€ HOPMBI O

HEIPEOJOJIMMON CHIIE.

' Mocranosnenue Ipesupuyma BAC P® ot 21.11.2000 Ne 7668/9 // CTIC «KoncynbrantIlmocy.
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Ha wHam B3rosa, Takod NOAXOJ — CTPajlaeT  MEXaHHCTUYHOCTBIO U
OJIHOJIMHEUHOCTBIO, YTO MPUBOJIUT K OTOXKJIECTBICHHUIO HEMPEOJOIUMON CHIIBI,
CYIIIECTBEHHOT'O M3MEHEHHsSI OOCTOSITEIBCTB U OOPEMEHUTENIBHBIX OOCTOSATENbCTB,
Py 3TOM TEPSIOTCSI UCTUHHOE COJIepKaHue W (yHKIHOHAIHHOE HAa3HAUCHHE
Ka)XJIOT0 U3 3TUX CMEXHBIX, HO MTOJTHOCTHIO HE COBMAJAIONINUX MTPABOBBIX SIBIICHUM.

JIro0onbITHO, 4TO C MOJOOHON MHPOOJIEMON B CBOE BpeMs CTOJIKHYJIOCh U
rpaXKJaHCKOE MPaBO CTpaH KOHTHHEHTAIbHOM MpaBoBoi cembu. B I'paxkmanckom
konexkce DpaHuuu', a 10 MOCIETHErO BPEMEHU U B '€PMAHCKOM IPa)KIaHCKOM
YIAOKEHUM” YIIOMUHAIUCH TOJNBKO OOCTOSATENHCTBA HENPEOMOIMMON  CHIIBL;
MHCTUTYT YPE3MEPHO 3aTPYJHUTEIBHBIX OOCTOSITENIbCTB OTCYTCTBOBaJ. Takoe
MOJIOKEHHE JIel TPUBOAWIO K U3JIMIIHEMY KOHCEpPBATU3MYy Ha TMPAKTHUKE.
OKOHOMUYECKH  3aTPyJHHUTEIBHBIE  OOCTOATENhCTBA  JHOO  MPU3HABAIKCH
HEMPEeoJOJUMBbIMHU (B HCKIIOUUTENBHBIX Ciydasx), JIMOO ke BOOOINEe HHUKAK HE
YYUTBHIBAIUCH (T.€. OPUMEPHO TO, YTO MOXKHO HAOII0JIaTh B COBPEMEHHOM
POCCHIICKOM TIPaBE).

JlanHas cutyauusi BBIHYJIMJIA TIPABOBEOB ATUX CTpaH pa3paboTaTh HOBBIC
KaTerOpuu: «HENPEeABUICHHOCTh» (PpaHIus) U «HACTYIUIEHHE W3MEHHUBIIUXCS
00CTOSITENBCTB  TOCNE 3akitoueHuss noroopa» (I'epmanms). OOe Teopuu
ABJISIIOTCSL  MPOJOJDKeHHEM  koHuenuuu — «clausula rebus sic  stantibusy,
pazpabotanHoii Tioccatopamu B XIII Beke wu mompazymeBarommiei, dYTO
00CTOATENbCTBA, B KOTOPHIX JIOTOBOP TMOJUICKHUT HCIOJHEHUIO, JOJKHBI
COOTBETCTBOBATh T€M OOCTOSTENILCTBAM, HA KOTOPBIE CTOPOHBI PACCUUTHIBAIIA TIPU

cro 3aKJII-OLI€HHI/I3.

! @panyyscruii rpaxaanckuii kopekc. CT16. Usa-so «IOpumuueckuii nentp [pecer, 2004 -1101c¢.

? I'epmancroe npaso. Yacts 1. [paxmanckoe ynoxenue. M.: MeXIyHapOIHBIH HEHTP PUHAHCOBO-3KOHOMHYIECKOTO
passutus, 1996 -552c.

* Kemy X., Ieatizepm K. BBenieHne B CpaBHATEIBHOE MPABOBENCHHE B cpepe acTHOro npasa: Jorosop. HeocHosa-
TenpHOe oboramenue. Jlenmukr. B 2-x T. M.: MexayHaponusie otHomenus, 1998. T.2. C. 262-263, 270-271.
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Kak m Hempeomonmmasi crmiia, oOCTOATENbCTBA JIAHHOW TPYIIIBI SIBISIOTCS
BHEIIHUMHM, CIYyYallHBIMU M HENpeaABUAUMBbIMU. Ho, B oTiMuue OT HENpeoa0Jiu-
MBIX, JIMIIIb 3HAYUTEJIBHO HapyIIalOT PaBHOBECHE JOTOBOpPA, INIABHBIM 00pa3oM,
BCJIEJICTBUE CYILIECTBEHHOI'O MOBBIIIEHUS 1I€H, HO HE MPUBOJAT K HEBO3MOXHOCTHU
ero ucnoiaHenus'. CTOPOHbI, KaK NPaBWJIO, HAAEISIOTCS MIPABOM OTKA3aThCs OT
NabHENIIErO NCIIOIHEHHS JOTOBOPA U MOTPeOOBATh H3MEHUTH €r0 yCIOBHS”.

[IpropUTeT B TakMX CUTyalUsIX OTHAAETCS COXPAHEHUIO JIOrOBOpa Ha M3Me-
HEHHBIX YCJIOBUSX, aIalITUPOBAHHBIX K HOBOM 0OCTaHOBKE, a paCTOPKEHHUE JIOIYC-
KAaeTCsl TOJIPKO B TOM CiIydae, Korja JJIs OJHOM M3 CTOPOH HOBBIC YCIOBHS OYyIyT
HENpHeMIIEMbIMA® . BajkHO OTMETHUTB, YTO 3TH IPABOBLIE SBJICHUS, B OTIMYHE OT
POCCUHCKOT0 HAallMOHAJIBHOTO MOJAX0/a, pACCMaTPUBAIOTCA HE 000COOJIEHHO, a BO
B3aUMO/ICHCTBUU C UHCTUTYTOM HENPEOJOJIUMON CHUIIBI.

BrocnenctBuu MHOTHE BBIICONMCAHHBIE TEOPETUUECKUE Pa3padOTKU o0penu
JIeraJIbHOE 3aKPEIUICHUE B IPAXKIAHCKUX KOJIEKCaX HEKOTOPBIX 3apyOexHbIX rocy-
napctB. Hanpumep, ct. 1467 I'K Utanuu nocediieHa ciiydasm, KOT/1a UCIIOJHEHUE
JIOTOBOpA CTaJIo JJIsl OJTHOM M3 CTOPOH YPE3MEPHO OOPEMEHUTEIBHBIM H3-3a Upe3-
BBIYAMHBIX U HEOXKHUIAHHBIX COOBITHIL", [Ipu 3TOM TIOCTpagaBIIast CTOPOHA HAMEIIS-
eTCsl MpaBOM TpeOOBaTh PACTOPIKEHHS JOTOBOpa, a €€ BH3aBH MOXXET M30€KaTh
ATOTO MOCIEJACTBUS, MPUIOKUB YCUIMS JIJIsl MPOBEJICHUS MEPEroOBOPOB, HaIpaB-

JICHHBIX Ha aJallTallhuiO JOroBOpPa K UBMCHUBIIMMCA YCIIOBUSM.

! ITempuwes B.C CyleCTBEHHOE U3MEHEHUE OOCTOATENLCTB: IPABONPUMEHEHNE B Poccuu 1 3a py6exom // Xo3sii-
ctBO U mpago. 2007. Ne 12. C. 125-126.

2 Iamun C.1O. I'paxxmanckoe u TOpPTOBOE IpaBo 3apyOeKHBIX CTpaH !/ URL:
http://constitutions.ru/archives/1727/11 (mata obpamenus 22.12.2012).

% Oxuaes T.I'. V3sMeHeHME U PAacTOpP:KEHHE JOTOBOPOB B CBA3U C CYIIECTBEHHBIM M3MEHEHHEM OOCTOSTENLCTB B
MIPaBOIPUMEHHUTENFHON TpakTuKe // BecTHHK rpaxkmanckoro mpasa. 2011. Ne 2. C. 155.

* Crystal N., Giannoni-Crystal F. Opt. cit. P. 15.
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AHaOTUYHBIM TIOJIOKEHUEM 3aKoHojaTeNb ['epmanuu oboratmn § 313 ITY
(«Hapymienrne ocHOBaHUS CIETKWY), TIACSIINMA, YTO «ECIH OOCTOATENHCTBA, CTaB-
IIME€ OCHOBAaHUEM JJIsl IOTOBOPA, 3HAUYUTEIBHO M3MEHWIHCH IMOCIIE €ro 3aKioue-
HUS U CTOPOHBI HE 3aKIIOYIIIA OBl IOTOBOP JIMOO 3aKIIOYUIIN €T0 C MHBIM COMACP-
KaHUEM, eclid Obl OHM MPEBUICIN U3MEHEHHS TaKOro XapakKTepa, MOXKHO MOTpe-
00BaTh aJaNTalMK JOTOBOPA, TOCKOJIBKY JJI OJHOM U3 CTOPOH y4acTHE B JOTOBO-
pe 0e3 ero U3MEHEHUsI, C YUETOM BCEX OOCTOSITENILCTB Jiea, B YaCTHOCTU pachpe-
JIeJIeHHE PUCKOB B CHUJTy JOrOBOpa WM 3aKOHa, HempuemisieMoy». WM numib xorna
aJlarnTalys 10roBopa HeBO3MOXKHa, TO, B cooTBeTcTBUU ¢ 1. 3 § 313 I'T'Y, cTopoHa,
MIOCTAaBJICHHAS] B HEBBITOIHOE MOJI0KEHUE, MOKET OTKA3aThCs OT JOTOBOPA.

[Toxoskast MeToIMKa MPaBOBOIO PETYJIMPOBAHUS BOCIPUHSATA U MEXTyHAPO/I-
HBIM YaCTHBIM MPABOM, YTO HECIyYaiHO, MOCKOJbKY YHU(DHUKAIIAS MEXKTyHAPOI-
HOT'O YaCTHOTO MpaBa SIBISETCS PE3yJIbTaTOM HCCIEAOBAHUN JOKTPHUHBI, a TaKkKe
CcyneOHONM W apOUTpaKHOM MPAKTUKU MHOTUX rocyaapctB. Croia BKIHOYAETCS
caMoe JIyuliee U3 BceX MOAX0A0B. M m03HEKOHTUHEHATIbHBIA MOAXO K PaHKH-
POBaHUIO OOCTOSTEIBCTB, BIMSIONIMX HAa JOTOBOPHYIO OTBETCTBEHHOCTH, OOpel
Tam goctoitHoe mecto. U ITpunuuner YHUIPYA, u IlpuHuunsl eBponeickoro
JIOTOBOPHOTIO TpaBa' MpeIyCcMaTpUBalOT 00I3aHHOCTH CTOPOH BCTYIIUTH B IIEPETO-
BOPBI, HAIIPaBJIEHHbBIE HA U3MEHEHUE UJIM PACTOPKEHUS I0rOBOPA, MOCTPAIABIIIETO
OT 3aTPYIHUTEIBHBIX OOCTOSTENBCTB. [Ipy HEMOCTIKEHUH COTIacus CyJ MPUHU-
MaeT pelieHue O MPEKPaIleHUH JI0rOBOpa, WIM K€ O €ro M3MEHEHHHM B LEJX
000OCHOBaHHOI'O W CIPABEJIMBOrO pacHpe/ieeHUus] MEXKIy CTOPOHAMHU MOTEpPh U
JI0XOJI0B, BBI3BAaHHBIX U3MEHEHHEM OOCTOSITENIbCTB (B TepMUHONOTHU [IpuHIIMTIOB
€BpoIeiicKkoro JoroBopHoro mpasa; npuHiunsl YHUJPYA rosopsT mpocto 06

HN3MCHCHHUHU OOTIOBOpa C OCJIIbIO BOCCTAHOBJIICHUA paBHOBeCI/IH).

! IIpuHLUITEL eBpoIEiicKkoro JorosopHoro mpasa // Bectauk BAC P®. 2005. Ne 4.
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[Toxxon, CBOMCTBEHHBI KOHTUHEHTAIBHOM MIPABOBOM CEMbBE, U BOCITPUHSTHIN
B MCTOYHUKAX YHU(DUKAIUU MEXKIyHAPOIHOTO YACTHOTO TpaBa, BHITJIAIUT OoJiee
TMOKUM U ONpaBJaHHbIM, CHUMAIOIIMM MPOTUBOPEUYHUS MEXKIYy KOHTpAreHTamu U
o0ecreunBaIuM CTaOUILHOCTH JOTOBOPHOTO 000poTa. Buanutcs 000CHOBaHHBIM
pa3paboTKa TaKOW ke KOHCTPYKIIUU IJIsI POCCUHUCKOTO MpaBa — B paMKaxX CTPYK-
TYPHOM €IMHHUIBI CUCTEMBI IPABA, BKIIOYAIOIIEW KAaTErOPUIO HENPEOAOIUMON
cuibl. [Ipexnae Bcero, onpeneneHue NOMKHO HAYMHATHCS CIIOBAMM «HE SIBIISIETCS
HETMPEOI0TUMON CUIION». A TIOCTIE U3JI0KEHUS ONIPEACIICHUS HAIJIEXKUT IOMECTUTh
YKa3aHuEe O MPUOPUTETHOCTU MU3MEHEHUS YCJIOBUU JOTOBOPA, & TAKXKE OTMETHUTH,
YTO JIMIIb B CIIy4ae HEBO3MOXHOCTH U3MEHEHMUS JOIYCKAETCsI €r0 pacTOPKEHUE.

Jlnst pelieHust 3TON 3a/laud HEOOXOJMMO KPUTUYECKH, HA OCHOBE JIOCTHXKE-
HHUW TEOPUU U MPAKTUKHU TPAXKJAHCKOTIO IPaBa, MPOAHAIM3UPOBATH ITPU3HAKU CY-
MIECTBEHHOT0 M3MEHEHHS 00CTOATEILCTB, Ha3BaHHBIC B CT. 451 'K P®. Xors onun
U SIBIAIOTCA OOIIMMH JJii TPEX Pa3HbIX SIBJICHUM (3aTpyIHUTEIbHBIX OOCTOSI-
TEJIBCTB, 0OCTOSATEILCTB, OMOCPEAYIONINX OECCMBICICHHOCTh JIOrOBOpa, a TaKkKe
HEKOTOPBIX Pa3HOBUIHOCTEH OOCTOSATEIHCTB HEMPEOI0IUMON CUIIBI), HO Yepe3 Ux
o0mue XapakTEPUCTUKU MOXHO OOHApY>KUTh M YacCTHBIC MPU3HAKU OJTHOM W3 UX
COCTABJISIFOIINX — 3aTPYIHUTEIBHBIX 00CTOSTEIHCTB.

3aTpyAHUTENbHBbIE 00CTOATENbCTBA: MOHATHE WM Npu3Haku. [lepBbiid
MpU3HAK, JaHHbIA B cT. 451, UMeHyeTca Tak: B MOMEHT 3aKJIIOUEHHS JI0roBOpa
CTOPOHBI HCXOJAWJIM W3 TOTO, YTO TAaKOro W3MEHEHHUSI OOCTOSITEIhCTB HE
MPOU30MIET, T.€. TOBOPUTCS O MPU3HAKE HENMPEABUACHHOCTU. [[yMaeTcs, 4To 3TOT
KPUTEPHUN CIUIIKOM aOCTpakTeH U CyObeKTHMBEH. MOXKHO MpeaBUIIETh CaMo
SIBJICHUE, HO €ro KauyeCTBEHHbIE U KOJMYECTBEHHBIE XAPAKTEPUCTHUKHU OBIBAIOT
BHE3aIIHBIMM M J3KCTpaopAuHapHbIMH. lIpuBeneM npumepsl, Korga HIACHTUYHOE
00CTOSITENILCTBO B OJHOM Cliydae ObLJIO MPU3HAHO MPEABUAMMBIM, a B JIPYTOM -

HCT.
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B nepBom Jniene, oTkas3biBas B UCKE, CyJ IMOSICHWI, YTO UCTEL MO pa3yMHO
IPEIBUIECTh U3MEHEHUE METOAMKM pacueTa apeHJHOM IUIaThl 3a IOJb30BAHUE
MMYILIECTBOM, HAXOIALIMMCS B MyHULUIAIBHON COOCTBEHHOCTH .

B npyrom citydae, HanpOTHB, 3HAYUTENBHBIA POCT CTABOK APECHIHOM ILIATHI
ObLI MPU3HAH CYIIECTBEHHbIM H3MEHEHHEM OOCTOSTENbCTB, IMOCKOJIBKY «IpH
3aKJIIOYCHMHM J10roBopa B 1993 romy CTOpOHBI HE MOTIM IPEABUIETH TAaKOTO
PE3KOr0 HM3MEHEHUST DSKOHOMUYECKOW CHUTyallud B CTpaHe, B TOM YHCIIE
MHOT'OKPATHOI'O POCTa CTABOK APEHIHOM ILIaThD» .

W3 npuBeneHHBIX pElIeHUI BUIHO, YTO OOCTOSATENbCTBA MIEHTUYHBI, HO MX
KOJIMYECTBEHHBIC XapPAKTEPUCTUKU PA3JUYarOTCs, U IOTOMY B OJHOM CIIy4ac OHHM
MPU3HAIOTCS PEIBUANMBIMH, a B APYTOM — HENIPEABUAUMBIMU. BeneacTBue 3Toro
1esnecoo0pasHee TOBOPUTH HE O HEMPEABUANMOCTH, a O YPE3BBIYAITHOCTH, KOTOpast

3aKJII0YAeTCsl BO BHE3AIMHOCTH, SKCTPAOPAMHAPHOCTH MPOSBICHUM.

' TMocranosnenne ®AC 110 ot 22.12.2011 no peny Ne A14-5892/2011 // CIIC «KoncynbrantILmocy.
2 TToctanosnenue ®DAC C30 or 23.04.2012 1o geny Ne A56-40223/2011 // CTIC «KoncyastantILirocy.
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Bropoii 3akpernennsiii B ¢T. 451 'K PO npusHak: u3meHeHne o0CTOATENbCTB
BBI3BAHO MPUYMHAMHU, KOTOPBIE 3aMHTEPECOBAHHAsl CTOPOHA HE MOIJa IPEOI0JIETh
M0CJI€ UX BO3HUKHOBEHUS MPHU TOW CTENEHU 3a00TIMBOCTH M OCMOTPHUTEIBHOCTH,
Kakasi OT Hee TpeOoBaJjach M0 XapakTepy J0ToBopa U yciaoBusiM obopoTa. Dopmy-
JUPOBKA HE COBCEM yJauHA: TEPMHUH «IPEOJ0JEThHY XapaKTepPU3yeT UCKITIOUUTENb-
HO OOCTOSITENIbCTBA HEMPEOOJIMMOM CUJIbL, TOTJA Kak cT. 451 pacnpocTpansercs u
Ha MPENSTCTBUS MPEOI0JIMMbIE, HO JIMIIb LIEHON o4eHb Oonpmmx ycuinuil. K cua-
CThIO, HA MIPAKTUKE COJEPKaHUE TAHHOTO MPU3HAKa TOJKYEeTCsl ycnemHo. Tak, npu
pa3peleHuy OJAHOIO M3 CIIOPOB ObUIO YKa3aHO, YTO 3HAYUTEIBHBIA POCT CTAaBOK
apeHHOM IJIaThl ABJSETCS OOBEKTUBHBIM, HE 3aBUCSILHUM OT BOJIU CTOPOH 00CTOSI -
TEJIBCTBOM, MTOCKOJIBKY MPOU30LILIO BCIEICTBHE CUTYAllMH, BBI3BAHHONW 3KOHOMU-
YecKUMH npudyuHaMu. Vcrer naxke mpyu MakCUMajdbHOWM CTENEHH 3a00TIMBOCTH U
OCMOTPUTEIHLHOCTU HE MOT MOBJIMATH Ha 3TH 00CTOATENLCTBA' (T.€. peub HaeT 00
00OBEKTHUBHOM HEOTBPATUMOCTU HACTYIUIEHUs). B pyrom permeHuun ObuUT MOIYEpPK-
HYT BHEIIHHUN, HE 3aBUCAIIMNA OT BOJIM CTOPOH XapakTep CYIIECTBEHHO M3MEHSIO-
KX OAIaHC UHTEPECOB CTOPOH OOCTOATENLCTB.

Crnenyet 0co00 ckazaTh O TOM, YTO €CThb MHEHHE, COIVIACHO KOTOPOMY CyIIIe-
CTBEHHOE M3MEHEHHE OOCTOSITENIbCTB XapaKTEpU3yeTCsl MPU3HAKOM HENpeaoTBpa-
tumoct’. C OTUM MOKHO COIVIACHUTLCS JIMIIbL OTYACTH. 3aTpyAHEHHE OOyazaeT
JUIIb TEPBBIM SIPYCOM NPHU3HAKA HENPEAOTBPATUMOCTH: HEOTBPATHMOCTBIO Ha-
CTYIUIEHUS siBJIeHUs. B TO BpeMs Kak HEYyCTPaHUMOCTBIO MOCIIECTBUNA MOXKET Xa-
PaKTEepU30BaATHCS TOIBKO HEMPEOJOIMMAsl CHUJIA.

Taxum oOpa3om, BTOpOW MpU3HAK 3aTPYIHUTEIBHBIX OOCTOSITENBCTB MOXHO

OnpCACINTb KaK «BHCINHCC U HCOTBPATUMOC JJIA JaHHOI'O JIMI[a 00CTOSITEILCTBOY.

' Mocranosnerne ®AC MO ot 18.12.2008 Ne KI'-A40/11696-080-11 // CTIC «KoncynbraatIlirocy.
2 TTocranornenue PAC 3CO or 13.03.2012 no aemy Ne A45-22243/2010 CIIC «Koncysbrantlmocy.

3 [lyoxo A. JIoroBOp B YCIOBHSX CYIIECTBEHHOTO H3MEHEHHS 00CTOATENLCTE // X03s1icTBO U npaBo. 1999. Ne 11. C.
33.
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Tpertuii kpuTepuii, ¢ KOTOPHIM HAC 3HAKOMUT M. 3 cT. 451, 0003HAYEH TakK:
«HCTIOJTHEHUE 0TOoBOpa 0€3 M3MEHEHUS €ro yCIOBUM HACTOIBKO HAPYIIHIO OBl CO-
OTBETCTBYIOIIEE JOTOBOPY COOTHOIIEHWE MMYIIIECTBEHHBIX MHTEPECOB CTOPOH M
MOBJICKJIO OBl /I 3aWHTEPECOBAHHOW CTOPOHBI TaKOW yImiepO, YTO OHA B 3HAYM-
TEJbHOW CTENEHH JIMIIIWIACh Obl TOTO, Ha YTO ObLJIa BIPaBe pacCUUTHIBATH MPHU 3a-
KJIFOUEHUU JIOTOBOPa». 3/1€Ch BhIpAXKEHA MEPBUYHASI CYITHOCTHAS XapaKTEPUCTHKA
3aTpyAHUTENBHBIX 00CcTOsATENLCTB. Ecu Bce uHble npu3Haku u3 1. 3 cT. 451 npu-
CYIIM U HENPEeOAOJUMON CUJIe, TO JAHHBIM KPUTEPUN pelbe(HO JIEeMOHCTPUPYET
OTIINYME 3aTPYTHUTEIHHBIX OOCTOSITENILCTB OT HEMPEOOJUMBIX: HE JIeasi UCIIOMN -
HEHUE HEBO3MOXKHBIM, OHM HApyIIAlOT 3KBUBAJIEHTHOCTh B3aWMOOOYCIOBIICHHBIX
00s13aHHOCTEN CTOPOH 0roBOpa (MPU SKOHOMUYECKOU 3aTpyAHUTEIHLHOCTH) JIUOO
MPUBOJIAT K TOJIOKEHUIO, «KOTJa IOJDKHUK OyeT BBIHYXKJIEH K YPE3MEPHBIM YCH-
JIUSM WIH )K€PTBaM, KOTOPHIE J1aJIeKO BBIXOIWIIM 3a MPeJebl TOT0, YTO KOHTpareH-
Thl MOTJIM Pa3yMHO U JIOOPOCOBECTHO MPEIYyCMOTPETh, 4, CIEI0BATEIbHO, MpPHU-
3HaTh HE OTBEYAIOIIMM MPUHIIMIIAM JOOPOCOBECTHOIO TMOBEACHUSI TPEOOBAHMS
KPEIUTOPA MCIOIHHUTh TAKOE 00A3aTENLCTBO»' (T.€. Upe3sMepHas 0OpeMEHUTENb-
HOCTb WCIIOJTHEHHUS IJIs1 TOJDKHUKA).

KittoueBbIM sBIISIETCSI BOMPOC O KPUTEPUU YPE3MEPHOM 3aTPaTHOCTU U 00pe-
MEHUTEJIbHOCTH U OTHOCUTCS OH, MpEXKJe Bcero, K kpamudukamuu mno ct. 451
Ype3BbIYAHBIX BHEITHUX U HEOTBPATHMBIX OOCTOSATEIHCTB (PMHAHCOBO-IKOHOMU-
Yyeckoro xapakrtepa. [IpakTuka, Kak MpaBuio, OTKa3bIBa€T B U3MEHEHUH U PAcTOp-
’KEHHUH JOrOBOpA BBUY POCTa MH(IALUN’, N3MEHEHHS Kypca BAIIOT , QUHAHCOBO-

r'0 KpU3KUca M HeOIaronpusaTHON SKOHOMHYECKON CUTyaIuu’”.

' Acpusin B.A. Bo3smelenne yOBITKOB KaKk Mepa OTBETCTBEHHOCTH 3a HapyIIEHHE JOTOBOPHBIX 00A3aTENBCTB //
Opuct. 2002. Ne 12. C.21-22.

2 TTocranosnenne ®AC C30 or 13.11.2008 mo nerry Ne A05-4131/2008, TToctanoBnenne @AC YO ot 20.08.2008
Ne ©09-5905/08-C6 // Bee moxymentsl momydensl u3 CIIC «KoncynsranTtlLmocy.

3 MocranoBneane ®AC MO or 11.11.2009 Ne KI-A40/10937-09, ®AC 3CO ot 24.10.2008 Ne @D04-
6462/2008(14573-A67-12) // Bee nokymenTsl nony4densl u3 CIIC «KoncynpranTtllmtocy.

4 Hocranosnenne ®AC YO or 17.06.2008 Ne ©09-3848/08-C6; ITocranosnenue ®AC MO ot 4.06.2012 1o neny
Ne A41-24944/11 // Bee noxymenTs! nomydess! u3 CIIC «Koncynprantllorocy.
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D10 00BSACHAETCS TEM, UTO JaHHBIE 0OCTOATEIHCTBA, KaK MPaBUIIO, CO3/IAIOT
OOBIYHbBIE TPYJAHOCTH B UCIIOJIHEHUH, & UX MPEOJI0JICHNE BO3MOKHO U 0€3 TUTAHU-
YECKUX YCUJIMH, JOCTATOYHO COOJI0/IeHNs TpeOOBaHU 3a00TIMBOCTU U OCMOTPH-
TEJIHLHOCTH, OTBEYAIONIUX XapaKTepy JOTOBOPA U YCIOBHIM 000pOTa.

JIlue B MCKITIOYUTENBHBIX CIydYasiX HEOJIaronpusTHbIE SKOHOMUYECKHE SIB-
JICHUS IPU3HAIOTCS CYIIECTBEHHBIM U3MEHEHUEM (HalpUMep, 3HAYUTEIBHOE MO0-
pPO’KaHHUE CTPOUTENBHBIX MATEPUATIOB U YBEIUYEHHE CTOMMOCTH CTPOUTEIHHO-
MOHTaXHBIX Padot ¢ 250 1o 350 muH. pybieit').

Boinee Toro, ato nonyckaet u cam 'K P®. Tak, 1.6 ct. 709 HangenseT moapsi-
YiKa MpaBoM TpeOOBaTh YBETWUYECHHUS YCTAHOBIIEHHOM IIEHBI, a MPU OTKa3e 3aKa3-
YUKA - PACTOP>KEHUS JOTOBOPA B COOTBETCTBHHM CO CT. 451 - B cilyyae CyIIeCTBEH-
HOT'O BO3pacTaHUsi CTOMMOCTH MaT€pHaOB U 00OpYAOBaHUS, MPEIOCTABICHHBIX
MOAPSITYUKOM, a TAK)KE OKa3bIBAEMBIX €MY TPETHhUMHU JIMIIAMHU YCIYT, KOTOPhIE He-
76351 OBUIO IPETYCMOTPETD MPU 3aKJIFOUEHHUH JIOTOBOPA.

EnnnooOpasuem nmpuMeHeHUe AaHHOW HOPMBI HE OoTiiMyaercs. B ogHoMm w3
JIell CTOMMOCTh paboT Obuia corjlacoBaHa B cymme 785.337,20 mon. CIIA, HO B
urore cocrasuiaa 1588147,36 mon. CIIA (T.e. BBIpOC/IA IOYTH B ABa pasza)’, uTo
OBLJIO MPU3HAHO IOJNAIAIIIMM 1MoJ1 TpedoBanue 1. 6 cT. 709. Taxxke mpu3HAHO
Bo3pactanue ¢ 6300000 py0. 1o 8624574 py6.’ (T.e. OKa3aI0Ch JOCTATOYHBIM YBe-
nuyenue Ha 25%). B cBoto ouepenb, yaopoxanue Ha 2 418 544 py0. nepBoHaydasb-
HO COTJIaCOBAaHHOW CTOMMOCTH PadoT MO AOroBOpY, KOTOpas Obliia ompejaesieHa B

pasmepe 12 150 732 py0. He Ob110 KBaIH(pHUIUPOBAHO 11O 1. 6 cT. 709°.

' Pemenne ApOuTpaxkksoro cyaa Mockosckoil obmactu or 21.07.2009 r. nmo ameny Ne A41-10148/09 // CIIC
«Koncynpranrllarocy.

2 [Tocranosnenue JleBATOro apOUTPa)kKHOro aNeISIHOHHOro cyaa ot 11.12.2007 Ne 09ATI-14310/2007-TK // CIIC
«KoncynsrantlLmocy.

® Pemenme ApOGuTpaxkHoro cyma MockoBckoil o6mactu ot 30.06.2004 1o nemy Ne A41-K1-8559/02 CIIC
«Koncynprantllarocy.

4 Onpenenenne BAC PO or 7.12.2010 Ne BAC-14026/10 CIIC «KoncynstantIlmocy.
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Ha mpaktrke MOXHO OOHApYXHTh KPUTEPUN UYpPE3MEPHON 0OpEeMEHUTEINHHO-
CTH W 3aTpaTHOCTU, OTPAKAIOIINNA U3MEHEHUE WHJEKCA MOTPEOUTENHCKUX 1IEH Ha
ToBaphsl U yciyru o P® u no r. Mockse, onpenensiemplii eaepanbHoil ciryx00i
rOCYJapCTBEHHOM CTAaTUCTUKM'. VIHOTIA B KaueCcTBE IOKA3aTess BO3SHUKHOBEHHMS
«ucbanaHca UMYIECTBEHHOTO MOJIOXKEHUSI CTOPOH» MPAKTUKA TTOHUMAET «I0JIO-
)KEHUE, Xy/IIEe TI0 CPABHEHUIO C APYTUMH MOKYNATEISIMI»’, T.€. JUIAMH, OJHO-
TUMHBIMU O POAY U YCIOBUSMHU IESITEIBHOCTH.

HcTouHMKY HaAHAIIMOHAILHOTO YaCTHOIO MpaBa YETKO OIpPEAENIEHHOIO KpH-
TEpHsl TAaKKe HE COJEp)KaT, OrPAaHUYMBASICh OOIMMMH KaTteropusMmu. [IpuHIUTIEI
EBpormeiickoro J0roBopHOTO MpaBa COOOIIAIOT O COOBITUSAX, «CYIIECTBEHHBIM 00-
pa3oM M3MEHSIOIINX PAaBHOBECHE JOTOBOPHBIX 00s3aTENbCTB B CUITY JINOO BO3pac-
TaHUS JJI1 CTOPOHBI CTOMMOCTH WCIIOJIHCHHUSI, MO0 YMEHBIIICHUS [IEHHOCTH TOJTY-
yaemMoro ctopoHoil ucnosHeHus» (ct. 6.111). B Ilpunmunax YHUIAPVYA (cr.
6.2.2) 1 BOBCE TOBOPUTCS MPOCTO 00 MCIOJHEHUH JIOTOBOPA, CTaBIIEM YPE3MEPHO
OoOpeMEHUTENBHBIM H3-3a U3MEHEHUs 00CTOSATENbCTB. O0€ 3TU XapaKTEPUCTUKH
MOTYT OBITh B PABHOM CTENEHW 3aMMCTBOBAHBI, MOCKOJbKY B HUX TOBOPHUTCS O
pa3HBIX BUJAX 3aTPyJIHEHHI: COOTBETCTBEHHO O CYIIECTBEHHO BO3POCLIEH 3aTpart-
HOCTH WJIM OOECIICHUBAHUU UCTIOJNHEHUS (IPUHIMIBI EBporeiickoro 10roBopHOro
MpaBa) U O YpEe3MEpPHONW OOPEMEHUTEIBHOCTU HCHOJHEHUs (mpuHiunel YHU-

JIPYA).

' Tocranosnenne ®AC MO ot 26.10.2009 Ne KI'-A40/10672-09-1,2 // CTIC «KoncynbsrantIlnrocy.
2 Onpenenenne BAC P® ot 24.06.2008 Ne 5934/08 // CTIIC «KoncynbTanTIImocy.
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B cBsi3u ¢ 3TUM BUAMTCS 3aKOHOMEPHBIM, uTO Pabouas rpymma, u3yduBIias
BHYIIMTEIbHYIO apOUTPAKHYIO U JJOTOBOPHYIO NMPAKTUKY, MPHUIILIA K BBIBOJY O HE-
BO3MOXXHOCTH CO3JaHUsl MOJIEIBHOTO ONPEACIICHUSI 3aTPyJHUTEIBHBIX OO0CTOS-
TenbCTB. «Kaxkmas chepa SKOHOMHUECKOHN ACATEILHOCTH, KaKIBIA BHJI JIOTOBOPA,
Kbl CYOBEKT JIOTOBOPHBIX MPABOOTHOIICHUN MMEET crenuduieckue ocooeH-
HOCTH, U TIONBITKa MHTETPUPOBATHh MX MPHUBEACT JIUIIb K CO3JaHUI0 HEXKU3HE-
CIIOCOOHOI0 «IPABOBOIO MOHCTPa»'. C 5THM HE MOCIOPHIIb, U IOTOMY OCHOBHOM
CYIIHOCTHBIA MPU3HAK 3aTPyAHUTEIBHBIX OOCTOSTEIBLCTB MOXKET OBITh 3aKPEIUICH
JuIIb B 001el popmynupoBke, criocoOHOM, 0JTHAKO, CTaTh PyKOBOJACTBOM TPHU pe-
[IEHUU KOHKPETHBIX CIIOPHBIX CUTYAIUH.

Kpurepuii MOXHO OnpeAeIUTh CIEAYIOMMUM 00pa3oM: 3aTpyAHUTENbHBIE 00-
CTOSITENIbCTBA (YHAAMEHTAIBPHO W3MCHSIOT PAaBHOBECHE JIOTOBOPHBIX 00s13a-
TEJLCTB B CUJTy BO3pACTaHMS ISl CTOPOHBI CTOMMOCTH WCIIOJHEHHUsI JIMOO yMEHb-
IIEHUS [IEHHOCTH MOJIy4a€MOIr'0 CTOPOHOM UCTIOTHEHUS U (UJIK) JeNatoT JIJIsl OJHOM
U3 CTOPOH HCIIOJIHEHHE 00s13aTeIhCTBA YPE3MEPHO OOPEMEHUTENIBHBIM IO CpaBHE-
HUIO C JIUIIAMH, OJTHOTUITHBIMHU 110 POJIY U YCIOBUSIMHU JICSITEIIBHOCTH.

[Tocnenuuii mpu3HaK, 3aKPETUICHHbIN B 1. 2 CT. 451: «u3 00bIuaeB JAEI0OBOTO
o0opoTa WM CYIIECTBA JOTOBOPAa HE BBITEKAET, YTO PUCK U3MEHEHHS OOCTOS -

TCJIBCTB HCCCT 3aMHTCPECOBAHHAA CTOPOHA».

! Fontaine M., de Ly F. Drafting International Contracts: An Analysis of Contract Clauses. Leiden, NLD: Martinus
Nijhoff, 2006 P. 492-493.
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O mnpuHATUM CTOPOHOM pHCKa Ha ce0s MOTYyT CBHUAETEIbCTBOBATH
ONpEJEIICHHBIE  YCIOBUSA JOrOBOpAa, BBIpAXKAKOIIMECS, Hampumep B: 1)
YCTAaHOBJIICHHHM LIEH HA YPOBHE, KOTOPBIA OTIMYAETCS OT CYILIECTBYIOLIErO Ha
MOMEHT 3aKJIOUEHHUs JOroBopa; 2) COIJaCOBaHUM YCJIOBUS O HPHUMEHEHHUU
«CKOJIB3SIMX» 1I€H (TOBBIIAIOIIMXCS WM TOHWKAIOIIUXCS B OMNpPEeIECHHOM
MPONOPIMK B pPa3Hble MNEPUOAbl JEHUCTBUA JIOrOBOpa WJIM B 3aBUCHUMOCTH OT
KOHKPETHBIX OOCTOSATENIbCTB); 3) YCTAHOBJIEHHWH, UYTO OIUIaTa IMPOU3BOJUTCS B
pyOJsiX MO IKBUBAJICHTY OIPEACIEHHON CyMMbl B MHOCTPaHHOW BajloTe€ WU B
YCJIOBHBIX €IMHULAX; 4) YKa3aHUU, YTO LIEHBI TBEP/BIE U HE MOJIEKAT U3MEHEHUIO
B TEYEHUE CPOKA JEHCTBHUS JOroBopa .

Ha npakTuke Kk OpUHATHIO pUCKa Ha Ce0sl OTHOCST: ONpPENEIEHUE CyMMBI J10-
roBOpa, Kak B MHOCTPAHHOM BaIIOTE’, TaKk U B PyOJIsSX’; YCIOBHE 00 H3MEHEHHE
IIEHBI JIOTOBOPA MCXO/S U3 YPOBHSA MHQPIIALMK® WM 00 H3MEHEHUH LIEHBI B 00bEME
HE MeHee O(UUMAIBLHOTO YPOBHA MHQIIALMY 32 MpeAbIAYIUid rojx u He 6onee 17
%°. BO BHENIHETOProBO#l JEATEIBHOCTH PACIPOCTPAHEHO HCIHOJB30BAHKUE IPO-
LEHTHBIX MOKa3aTesield OT NEePBOHAYAIBLHOM IIEHBI IOrOBOPA, MPU MPEBBIIIEHUH KO-
TOPBIX MCIIOJHEHUE CUUTAETCSA YPE3MEPHO 0OpeMeHUTENbHBIM. MHOTIa CyOBEKTHI
BHELIHETOPIOBOW JI€ATEIBbHOCTH, H3-32 HEBO3MOYKHOCTH IIPEIyCMOTPETh BCE
CIIOCOOHBIE NOBJIMATH HA MCIIOJIHEHNE JOTOBOpa 0OCTOSTENBCTBA, UCIOIB3YIOT a0-

CTPaKTHBIE CyOBEKTUBHBIE KATETOPUH (CIPABEAIMBOCTH, JOOPOCOBECTHOCTH) .

' Cm. noapobuee Poszentepe M.I” KOHTpakT MeXIyHapoaHOH KyIUM-Tipofasku: KoMMeHTapuii K NpaBOBOMY
pEryIupOBaHHUIO U MpaKTHUKe paspemieHus cnopos. M.: Cratyt, 2004. C. 228.

? Mocranosnenne ®AC 3CO ot 11.01.2007 mo gemy Ne ©04-8719/2006(29809-A75-16); Iocranosnenne GAC
MO or 30.03.2004 o nemy Ne KI'-A40/1895-04 // Bce noxymenTs nosrydenst u3 CIIC «Koncynprantllnocy.

% Tocranosnenue ®AC MO ot 11.05.2004 no geny Ne KI'-A40/3323-04 // CTIC «KouncyasTantILiocy.

* Mocranosnenue Ipesnmumyma BAC P® ot 13.04.2010 Ne 1074/10 // CTIC «KoucynbranTlLmrocy.

® TTocranornenne PAC MO ot 12.07.2011 Ne KT-A40/7119-11 // CTIC «Koncysbsrantllocy.

§ Fontaine M., de Ly F. Opt cit. P. 445.

" Ibid. P. 461-462.
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Kpome Toro, Ha mnOpoTSKEHWM MOCIEIHUX JIET IPAKTHUKA TOJKYET Kak
CoTjlach€ HECTH PHUCK CYIIECTBEHHOTO HM3MCHEHHS OOCTOSITEIBCTB 3aKIIOUCHHE
JIOTOBOpA B CHUTYyallMd, KOTJAa HMCTEI] 3Hajl BO BpPEMS 3aKJIIOUECHHUS JIOTOBOpa O
HACTYIUIEHMU OOPEMEHMTENBHBIX 00CTOATENLCTB'; y4acTUe JIMIa MCTLA B TOPrax,
II0 pe3yJIbTaTaM KOTOPBIX ObLI 3aKIFOUEH CIIOPHBIN JOroBOp’.

Crout ckaszaTh, 4TO CYJIbl, YCTAaHOBHUB (akT NPUHATHUS pPHUCKA Ha ceos,
OTKa3bIBatoT B npuMeHeHuu cT. 451 'K PD paxe Torma, korjaa HE3aBUCUMO OT
CTOPOHBI PUCK OKA3aJICS YPE3BLIYAHO U YPE3MEPHO OOPEMEHHUTELHBIM .

Ha ocHOBaHWUM HCCIEIOBAaHHBIX MPU3HAKOB MOKHO MPEIJIOKHUTh CICAYIOIIEE
OTIpeJIeJICHHE 3aTPYIHUTEIBHBIX 00CTOSATEILCTB: «He sABISIIOTCS Hempeo 0 MmO
CUJION HAXOJSIIIUECS 3a MPENeIaMU PUCKA JULA YPE3BbIYANHBIC, BHCIIIHUE U HEOT-
BPaTUMO HACTYIUBIINAE OOCTOSATEIHCTBA, (YHIAMEHTAIBHO M3MEHSIONINE PABHO-
BECHE JIOTOBOPHBIX 0053aTENBCTB B CHUJIYy BO3pAcCTaHUs CTOMMOCTH HMCIIOJHEHUS
MO0 YMEHBIIICHUS IEHHOCTHU TMOJIy4YaeMOro UCIOJHEHUS U (W) AeNarouiue s
OJIHOM W3 CTOPOH HCIIOJHEHHE 0053aTelIbCTBA YPEe3MEPHO OOPEMEHUTENIBHBIM IO
CPaBHEHMIO C JIMIIAMHU, OJHOTUITHBIMU MO POJY U YCJIOBHUAM JACSATEILHOCTU (3a-
TPYAHUTEIBHBIE 00CTOSATENLCTBA). [Ipy BO3SHUKHOBEHUH 3aTPyIHUTEIBLHBIX 00CTO-
STEJIbCTB MOCTpajaBIlas CTOpOHA UMEET IIPaBo MOTPeOOBaTh U3MEHEHHS JJOTOBOPa
B IIeJIsIX 0OOCHOBAHHOTO paclipe/ieiieHuss noTepb. Eciin nu3MeHeHue 10roBopa He-

BO3MOKHO, OH IIOAJIC)KUT PACTOPIKCHHUIO .

" Moctanosnenne ®AC MO or 15.03.2012 mo geny Ne A40-51837/11-63-391; Iocranosnenue ®AC CKO or
4.02.2010 mo meny Ne A25-966/2009; ITocranonenne ®AC MO ot 17.02.2000 o gexy Ne KI'-A40/490-00 Bcee
nmokymeHTHI morydensl u3 CIIC «KoucynapranTtlLmocy.

2 [Tocranosnenue ®AC JIBO ot 04.05.2009 Ne ©03-1706/2009; Iocranosnenue ®AC I10 or 04.06.2009 mo nemy
Ne A06-6713/07, Tlocranosnenue J[BaanaToro apOUTpakHOTO aneIUIAIMHOHHOTO cyaa oT 21.09.2009 Ne 20AI1-
2213/2009 // Bce noxyments nosrydenst u3 CIIC «Koncynbrantllnocy.

3 Mocranosienne ®AC MO ot 11.05.2004 Ne KI'-A40/3323-04; Iocranosnenne ®AC 3CO ot 11.01.2007 Ne
D04-8719/2006(29809-A75-16) // Bee noxkymenTts! momyders! u3 CIIC «Koncynprantllrocy.
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ITo mroram Hacrosmiero maparpada MOXKHO CJelIaTh CIICIYIOIINE BBIBOJIBI.
OO6cTosTELCTBA, JICTAIOIINE HEBO3MOXKHBIM HCITOJTHEHHE JIOTOBOpA, 00S3aHHOCTh
0 KOTOpOMY €Ill€ HE HapylleHa, HO JajbHEWIlee ero CylecCTBOBaHUE
HEBO3MOXKHO Ha OyJyiee BpeMsi, MpUYeM HE BPEMEHHO, a TIOCTOSIHHO, TI0 CBOWM
KPUTEPUSIM TOJINAIAI0T KaK IO HEMPEO0JIUMYI0 CHITY, TaK U MO/l CYIIECTBEHHOE
M3MEHEHHE OOCTOSTENbCTB. Jlpyrue BHUIBI HENPEOJOIUMBIX U CYIIECTBEHHO
W3MEHUBIIUXCS OOCTOSITEIBCTB, MMESI MEXIy coOoi OoJibllle pa3iuyus, 4YeM
TOXJECTBAa, Ha IMPaKTUKE BCTYMAalOT B MPOTHUBOPEYHS, HEpa3pelluMble MpHU
MOMOIIA CYIIECTBYIOIIETO MOHATHUIHHOIO apceHasa MUBWIMCTUYECKONW HAyKH U
3aKOHOJareNnbCeTBa. IIpemnoxkeHo cHATh Mx nocpeactsoM uHrerpauuu B 'K PO
JOKTPUHAJILHOW KAaTErOpUU  «3aTPYJIHUTENIbHbIE OOCTOSITENILCTBA», KOTOPHIE
byHIAMEHTAIbHO HW3MEHSIOT paBHOBECHE OOS3aTENhCTB B CHUJIIYy BO3PACTAHHUS
CTOMMOCTH JIMOO YMEHBIIIEHUS I[IEHHOCTH WCIOJHEeHUs U (WiIM) JeNaiT
WCIIOJHEHUE YPEe3MEPHO OOPEMEHUTENIbHBIM; HX TOCIEICTBUEM BBICTYHAET
U3MEHEHHUE J0ToBOpa (MPHOPUTETHBIM BapHaHT), JUOO €ro pacTtopkeHue (eciau

HN3MCHCHHUEC HEBO3MOXHO HJIN HGHpI/ICMJ'ICMO).

§2. Henpeonosmmmas cuiia, popc-maxop, Gopc-MaKOpHbIe OrOBOPKH
Bomnpoc o cooTHomeHnn NoHATUN «(HOpC-Maxop» U «HEMPEO0IUMAast CHTIa»
Ha HACTOSIIMIA MOMEHT HE SBJISIETCS PEUICHHBIM, €IMHCTBO MHEHHI Cpelld uccie-
JoBatelied oTcyTcTByeT. Hepeako MHOrME poCCHIICKHE HOPUCTBI OTOXAECCTBIISIIOT
JIBE 3TH KaTeropuu. JocTaToyHO cKa3aTh, YTO TaK MOCTYHAIOT TaKUE KPYIHEUIIHe
pOCCHIICKHE HCCIIeI0BATEIN MEXIYHAPOIHOTO TOProBOro mnpasa, kak M.I'. Po3eH-

oepr', A.II. Benos?, A.C. Komapos®.

' Cm: Posenbepe M.I". Yxa3. cou. C. 230.
? Benos A.I1. TIpaBoBBIE M3IEPKKU B IPaBOBOM rocyaapctse // IlpaBo u skoromuka. 2000. Nell. C. 5-6.
3 Komapos A.C. OTBETCTBEHHOCTh B KOMMepUeckoM obopote. M.: FOpua. nut, 1991. C. 74.
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[IpuMeuartenbHO, YTO B PYCCKOS3BIUHON PEJAKIIUU IPUHIIMIIOB MEKTyHAPO/I-
HbIX KoMmMepueckux aorosopoB YHUJIPYA 2010 B ct. 7.1.7 Takke CTaBUTCS 3HAK
pPaBEHCTBA MEXAY STUMHU MPABOBLIMU MOHATUSAMHU (3aMETUM, OJHAKO, YTO AHIJIO-
S3bIYHAS, KaK ¥ (hPAHKOS3BIYHAS BEPCUM ITOW CTATbHU HA3BIBAIOTCS «(POPC-MaKOP»
U TEPMHUHA «HEMPEOI0IMMasl CHIIa» HE COJIEPIKar).

N naxe poccuiickuii 3akOHOATENh UCIOJIB3YyET TEPMUH «(hOopc-Maxop»: 1. 6
cT. 8 ®enepanbHoro 3akoHa oT 02.12.1994 Ne 53-03 (B pea. ot 19.07.2011) «O 3a-
KyIlKax W TOCTaBKaX CEJIbCKOXO3SIMCTBEHHOW MPOAYKIMU, CHIPbSI U MPOIOBOJIb-
CTBHS [UIS TOCYIAPCTBEHHBIX HYXI»' CPEAU OCHOBAHMN OCBOOOKIEHUS OT MCIIOJI-
HEHUsSI 0053aTEIHCTB MO TOCY/IaPCTBEHHOMY KOHTPAKTy HA3bIBAE€T COOBITHS UpE3-
BBIYAIHOIO XapakTepa (3acyxa, HaBOJHEHUE, rpaloouTHe U apyrue Gopc-MaKkop-
HbIe 00CTOSITEILCTBA).

OpnHako HEKOTOpBIE UCCIENOBATEIN MBITAIOTCS Pa3rpaHUYUTh 3TU MPABOBBIE
asiienus. B vactnoctu, P.H Ky3HeroB nonaraer, 4To «00CTOSATENBCTBA HEMPEOA0-
JUMOM CWJIbl SBJISIFOTCSI NMPUPOJHBIMHU, €CTECTBEHHBIMHU SIBICHUSMH, B TO BpEeMs
Kak (popc-MaKOpHbIE 0OCTOATENLCTBA — COLUANLHBIMH, UCKYCCTBEHHBIMID .

[Toxoxum o6pazom Meicaut O. JlanaeBa: «B 001meM Buje Gopc-Maxop MOXK-
HO pa3/IeNuTh Ha HEMPEOJAOIUMYIO CUITy U topuaudeckuii popc-maxop. K obmemy
MIPUHIIUITY OMNpPEETICHUsS HEMPEOAOTUMON CUIIbl MOKHO OTHECTH OOBEKTHUBHBIM U
aOCOIOTHBIN XapakTep OOCTOSTENbCTB. ... K ropuandeckomy (hopc-Makopy OTHO-
CSATCS PEIICHMs] BBICHIUX TOCYJAapCTBEHHBIX OPraHOB (3alpeT MUMIIOPTAa WM JKC-
I0pTa, BAJTIOTHBIE OIPAHUYEHHUS U JIp.), 30aCTOBKM, BOMHBI, PEBOJIIOIUM M T.IL» .
To ecTh aBTOpBI OTHOCSAT K HEMPEOJOIUMON CUJIe MPUPOIAHBIE CTUXUMHBIC SIBJIE-

HUA, a K q)opc-Mancopy — SABJICHUA COHAJIBHBIC, 4 TAK)KC aKTbl OPraHoOB BJIACTH.

' C3 P®, 05.12.1994, Ne 32, ct. 3303; 25.07.2011, Ne 30 (u. 1), cT. 4596.

2 Kysneyos P.H. COOTHOILEHHE KATETrOPHMI HEIPEOHOJIUMON CHIIbl U (POPC-MaXkopa B POCCUICKOM TPaskJaHCKOM
npase // Bectauk Mockosckoro yausepcutera MBJ] Poccun. 2008. Nell. C. 108-109.

3 Jlanaesa O. ®opc-Maxop B Teopuu ¥ Ha npaktuke // DX «IOpuct». 2007. Ne 9. C. 8.

112


http://elibrary.ru/issues.asp?id=9318&selid=640147

W3 npennoKeHHbIX pacCy ACHUI BbI3bIBAET COTJIACUE JIMIIb MHEHUE O B3au-
MOCBSI3aHHOCTH (POPC-Ma)KOpa U HEMPEOI0JIUMOM CHIIBI - O TOM, YTO OHHU SIBJISIFOT-
Csl €AMHUYHBIMU YacTSAMU OAHOro obmiero. OQHAKO MPEACTaBISAETCS, YTO 3Ty 00-
IIYI0 KaTeropHvro JIOTMYHEee OOO03HAYUTh KaK «OCHOBAHMS HCKIIFOYEHHS] OTBET-
CTBEHHOCTH YYaCTHHKOB MPEIIPUHUMATEIBCKOTO 000poTay, a He «(opc-Maxop B
oO1eM Buje» no npeioxenuto O. Jlamaesoil.

IIo moBOMy OCTAJIBHOIO pa3lEiauTh TOYKY 3PEHHMS aBTOPOB HECKOJIBKO 3a-
TpynuutensHo. [IpuBenem aprymentsl. Bo-niepBoix, B Poccun Beerjia Henpeo10iu-
MOH CHJIOW NPHU3HABAJIUCh U MHOTHE COLIMAIBHBIE SIBJICHUSA, MPEXKIE BCETO BOEH-
Hble JiecTBus. CaM 3aKOHOJaTelNb yKa3ajd Ha 3TO B CT. 77 OCHOB I'pakJIaHCKOTO
3akoHogaTenbcTBa CCCP u pecnyonuk 1990 roga. A cyneOHas npakTHKa HaIIero
OTeYecTBa BCerAa KBalIM(HUIMpOBalla BOCHHBIE JEHUCTBUS B KayecTBE OOCTOS-
TEIBCTB HENPEOIOIMMON CHIIbI, HE3aBUCUMO MO3UIIMK 3aKOHOAATENs .

Bo-Bropsix, n P.H. Ky3nenos, n O. JlanaeBa He y4UTHIBAIOT MPOUCXOKICHHE
HOHATUS «(POpC-MaXKOp», KOTOPOE KPOETCs, MPEXkKAE BCEro, B MEXKIYHAPOIHOM
TOPTOBOM ITIpaBe, TOTJAa KaK IOHSATHUE «HEMPEOI0IMMAs CUJIa» HCIIOJIb3YETCs IS
XapaKTEePUCTUKU BHYTPUPOCCUHCKOTO XO3SHUCTBEHHOTO oOopoTa u Ham ['pa-
KJTaHCKUI KOJIEKC HE COAECPKUT TePMHUHA «(POpC-Makopy.

Mexny Tem, (popc-Makop Kak OCHOBAHHME UCKIIFOUEHHUS JOTOBOPHOM OTBET-
CTBEHHOCTH B MEXJyHapOJHBIX IPEINPUHUMATEIBCKUX OTHOLIECHUSIX HUCCIEA0BAH

noctatoyHo xopoio. A.Il. benoB BeIAENSET CIeAYyIOIIME €r0 BUIbI:

! Camplit sipkuii mpumep — nepuos Benukoit OTedecTBEHHON BOMHEL, 0 4eM Ticanu, Hanpumep, bpamyce C.H., Op-
noeckutl I1.E. 3Ha4eHne CCBUIKM Ha OOCTOSATENFCTBA BOSGHHOTO BPEMEHH IO AejiaM O repeBoskax // Corpanuctude-
CKas 3aKOHHOCTB. 1942. Ne 11,12. C. 13.
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«(popc-mMaxop, KOTOPbII MPU3HAETCS ... TAKOBBIM, €CJIM OH COTJIACHO 3aKOHY
HNOJIXOJHUT IO/ BCE KPUTEPUN YPE3BBIYAWHOCTH U HENPENOTBPATUMOCTH; ... U JI0-
TOBOPHBIM (popc-Maxop, T.€. TAKOM, KOTOPBIM CaMH CTOPOHBI MPEAYCMOTPENIN B
JIOTOBOpPE, B TOM UHUCIJI€ U TaKH€ OOCTOATEIhCTBA, KOTOPhIE, HE OYJb X B JOTOBO-
pe, He MOTrJii Obl ObITH IPU3HAHHBI CYJOM (popc-MakopoMm (mpumep — 3a0acToBKa
Ha MPEINPUATHA NIPOJABLA, TPYJAHOCTH C MOJYYEHUEM TPAHCHOPTA I MEPEBO3-
KU)»'.

ABTOp BBIIETSIET, TAKUM 00pPa30M, JIOTOBOPHBIA U 3aKOHHBIM (opc-Maxop.
Cornacumcsi ¢ 3TUM BBIBOJIOM, HO ¢ HEOOJIBIINM 3aMEUYaHUEM: K «3aKOHHOMY (op-
C-Ma)Xopy» (YYHTBIBAsI €r0 MEXAYHAPOJIHO-IIPABOBOE MPOUCXOKIAEHHUE JTyUlle, Ha-
BEPHOE, Ha3BaTh €r0 «MMIEPATUBHBIA (POpPC-Maxkop»), MO HAILIEMY MHEHHUIO, Clie-
AyeT MPUYUCIUTH HE T€ 00CTOSTENBCTBA, YTO COOTBETCTBYIOT TPEOOBAHUSIM HAIIU-
OHAJILHOTO 3aKOHA, a T€, YTO yYKa3aHbl B UCTOYHUKAX YHU(PUKALMH MEXITyHAPOI -
HOT'O YaCTHOI'O MpaBsa, npexae Bcero, B Benckorn KonBeHIMM 0 10roBopax Mexay-
HapOJHOW KyIuH-nipoAaxu ToBapoB U [Ipunuunax YHUJIPYA.

Crarbst 79 BeHCKONM KOHBEHLIMM COJACPKUT TEPMHUH «IPEMSATCTBUE BHE
KOHTPOJISL CTOPOHBI», Ha ocHOoBaHuM 4yero C.H. MiBaHOBa 3ameTunia, 4To 1aHHAs Ka-
TEropHsi HE TOKIECTBEHHA (Popc-Maxopy”. ITo MHeHue He paszaensercs A.IlL Be-
JIOBBIM, IOJIAraOIINM, YTO, «HECMOTPS HA TEPMHUHOJIOTHIO, 3TOMY HOHATHUIO IIPHU-

CYILIM BCE NPHU3HAKH, XapaKTEPU3YIOLHUe HOPC-MaKop»”.

! Benos A.I1. OcBOGOXKIEHHE OT OTBETCTBEHHOCTH 3@ HApyIEHHE BHENIHETOPrOBOW CJIENKH: MPABO M NPaKTHKa //
IIpaBo u sxoHOMHEKa. 1999. Ne 11. C. 58.

? Usanosa C.H. OGCTOATENBCTBA HEMPEOIOIUMOM CHUITBI B COBPEMEHHOM TPAXKIAHCKOM IMIPABE: JHC. ... KaHI. FOPUI.
Hayk. M., 2009. C. 74.

? Benos A.I1. OcBOGOXIEHNE OT OTBETCTBEHHOCTH 38 HAPYIIEHHE BHENIHETOProBoi caenku. C. 62.
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Kpome Toro, crares 7.1.7 IlpuniunoB YHUJIPYA, o3arnaBiennas «®Dop-
C-Ma)Kop», MOJHOCTBIO 3aMMCTBOBaja coaepkanue 1. 1. cr. 79 BeHckol KOHBEH-
LMY, YTO TaKK€ FOBOPUT O TOXAECTBE NAHHBIX MOHATHI. boiee Toro, kak ObUIO
ykazano FOHCUTPAJI npu noaroroBke Kparkoro cOopHuka 1o npeueaeHTHOMY
npaBy K BeHCKOI KOHBEHILIUH, «TaKH€ MOHATHS, KaK «(HOpCc-Maskopy, ... B pa3jiny-
HBIX IMPABOBBIX CHUCTEMAX UMEIOT HEOJMHAKOBBIA CMBICH U COAEPKAHHUE. ... IJTO
CHEJNAJI0 HEBO3MOXKHBIM 3aKpeIUieHuE B ... KOHBEHIIMM TEPMHUHOB M KaTETOpHii,
XapaKTepHbIX JUIsl ONpPENENCHHBIX MPAaBOBBIX CHCTEM. ... Ee pa3paboTuuku uc-
M0JIb30BaJIM aO0CTpaKTHBIE KATETOPUH; HAIPUMEDP, BMECTO MOHATHUS «(POpPC-MaKkop»
... OHA 3aKPEILIIET KATErOPHIO «IPENATCTBUS BHE KOHTPOJISD .

Kak npusHaroT 3apyOexHble CHEHUATUCThI, «B MPOLECCE CBOETO Pa3BUTHUSA
NOHATHE «(POpC-MaKop» TMONYYUTIO TPU3HAHHUE ... TOHATUS MEXIYHAPOJIHOTO
YPOBHS, ... UCIOJIB30BAHKE APYTHX (OPMYIUPOBOK MOXKET BBI3BATH Iy TAHUILY» .

bonee Toro, «xors Ha3BaHHass KOHBEHUMS OTHOCUTCSA K NMPABOOTHOLIECHHUSM
TOJIBKO B cepe TOPrOBIH H, ... Ka3aJIoCh Obl, HE UMEET OTHOLIEHUS K cepe oka-
3aHMS YCIIYT, OJJHAKO caMa ¢opmyra (hopc-Maxkopa Kak Haubosee oTpadboTaHHAas B
YKa3aHHOM  JIOKYMEHTE€  BIIOJIHE NpPHUMEHMMAa WU B  JIpyTHX  BHJAX
npaBoOTHOLIEHUID . [losTOMYy B manbHeleM OyleM HCXOMUTh U3 TOTO, YTO IIpe-
MATCTBUE BHE KOHTPOJS CTOPOHBI (CT. 79 BeHCKOW KOHBEHILIMHM) — 3TO «UMIIEpa-
TUBHBIN (popc-Maxop», T.€. OCHOBaHWE HCKIIOUEHHS OTBETCTBEHHOCTH, UMIIEpa-
TUBHO YCTAHOBJIEHHOE€ B HMCTOYHHMKAX YHU(DUKAIUU MEXIyHAPOJHOTO YACTHOTO
IpaBa.

Opnako TeppuTOopuanbHas cepa MPUMEHEHHUS SIBIAETCA HE €IMHCTBEHHBIM

BBIJICJIIEMBIM B JIUTEPATYPE OTIMUHEM POpPC-MakKopa OT HENMPEOAOTUMOUN CUJTBI.

' Kapmawosa O.B. Teopetndaeckne mpobiemMbl pa3pabOTKH KOHIENIMH HHCTHTYTA O HEMPEOJONMMOi cuie //
[IpaBo u rocynapctBo: Teopus u npaktuka. 2011. Ne 8. C. 67.

2 Fontaine M., de Ly F. Opt. cit. P. 451.

3 Cepzees B.1. opc-MaxopHBIE 00CTOSATENBCTBA B IPEANIPUHAMAaTENbCKoN npakTrke // [IpaBo n sxonomuka. 2001.
Ne 6. C. 66.
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Tak, E.C. KamutynoBa mosaraet, 4to kateropusi «popc-Maxop» BKIIOYAET B
ce0sl MOMMEHOBAaHHBIE B OTJIENBbHBIX YCIOBUSIX JOrOBOpa OTJIMYHBIE OT HEMPEOI0-
JIMMOM CHJIBI OCBOOOXKIAIONIME OT OTBETCTBEHHOCTH 00CTOsATENLCTBA'. Takum 00-
pa3oM, aBTOp BUIUT OTJIMYUE (POpPC-MaKOpa OT HENMPEOAOIMMON CHIIBI €llle U B
TOM, UYTO HENIPEOAOJUMOMN CUJIE IIPUCYIL] UMIIEPATUBHBIN, OIPEACICHHBI HOPMaMHU
HallMOHAJIBHOI'O 3aKOHA XapaKTep, TOr/Aa Kak Gopc-Maxop BKIKOYAET OTIUYHBIE OT
HEMPEO0JIMMON CHIIBI OOCTOSTENCTBA, UMEET JAUCIIO3UTUBHYIO PUPOJLY, €TO CO-
NEp)KaHUE PETYIUPYETCS CAMUMHU CTOPOHAMH JIOTOBOPHO.

XapakTepHO, YTO BO3MOKHOCTb PEryJIMPOBAHMUS OCHOBAHUM MCKIIIOUYECHUS OT-
BETCTBEHHOCTHU B AOTOBOpPHOM mnopsiake nomyckaercs u 'K PO (. 3 cr. 401), T.e.
(deHomeH popc-Maxopa MOKET HaXOJUTh CBOE NPHUMEHEHUE U BO BHYTPHUPOCCHUI -
CKOM JOTOBOpPHOM 0b6opoTe. B To e Bpemsi, 1 ()eHOMEH HENpeoI0JIMMOM CHIIBI,
3akpemieHHbid B 'K P®, ciocoOeH B cBoel OpUTrHHaNBbHON (hOpME UCIIOIb30BATh-
cs U B 00JIaCTU MEXIYyHApOAHOTO YaCTHOT'O IpaBa: €Ciu CTOPOHBI BHIOpaIM poOC-
CUICKOE MPaBO B KAYECTBE NMPUMEHUMOI0; €CJIM OHU BOOOIIE HE yperyJIUpOBaIH
BONPOC 00 OCHOBAHUSX HMCKJIIOYEHUS OTBETCTBEHHOCTH B JOTOBOPHOM IOPSJIKE;
€CJIM yPETYIUPOBAIM €T0 YPE3MEPHO KPATKO, HAIIPUMEDP TAK: «(CTOPOHBI KOHTPAK-
Ta 0CBOOOXKJAIOTCSL OT OTBETCTBEHHOCTH BCIIEACTBUE (hopc-Maxopa». B atom ciy-
Yyae CTOPOHBI IPUHUMAIOT Ha ce0s PUCK TOTO, YTO MPUMEHHMOE NpaBo OyAeT MoJi-

HOCTBIO OIIPCACIIATD HPU3HAKKU COOTBCTCTBYIOIINX 06CT0$ITCJ'H>CTB»2.

' Kanaynosa E.C. Vka3s. cou. C. 208.
2 Kanawesckuii B.A. Yxa3. cod. C. 94.
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[TonBOAst UTOT CPAaBHUTEIHHOTO aHAIM3a HEMPEOJOIUMOM CUIIBI U (opc-Ma-
’Kopa, osicHUM cienaytouiee. Henpeononumas cuina u Gopc-Maxop - sIBJICHUS B3a-
MMOCBSI3aHHbIE, MPEACTABISIIONIME COOOM E€AMHUYHBIE YacTH OJHOT0 OOILIEero —
OCHOBAHMI HCKIIFOYEHHSI TOTOBOPHOW OTBETCTBEHHOCTH B MPEANPUHUMATEIHCKOM
obopote. OgHaKO HENpeoJoauMasi CHUila — 3TO UMIIEPAaTUBHOE OCHOBAHUE MCKIIIO-
YEHUs1 OTBETCTBEHHOCTH, ycTaHOBIEHHOE II. 3 cT. 401 'K P® u cBoiicTBeHHOE, B
IEPBYIO OYepE/lb, HAIEMY HALIMOHAJIBHOMY IpaBonopsaaky. Ho 3ToT koHument Mo-
KET OBbITh MCMOJB30BAH U MPHU PETYJUPOBAHUU MEXKIYHAPOJHOTO TOProBOro 060-
poTa — B T€X CiIy4asiX, KOI/la CTOPOHBI BBIOPAIN POCCUIICKOE NMPAaBO NMPUMEHUMBIM
U HE YPEryJupOBaJId BOIIPOCH! UCKIIFOUEHUSI OTBETCTBEHHOCTH B JJOTOBOPHOM I10-
panke. Dopc-Maxkop Ke — SABICHUE, XapaKTEPHOE, MPEKIE BCETO, I MEXKIAyHa-
POJIHOTO TOPTOBOI'O MpaBa, MIPU3HAKK KOTOPOIrO B KaXJAOM OTIEIBHOM CIy4ae MO-
I'YT COJIEPXKAThCS KaK B JOTOBOPE, TaK U B UCTOYHUKAX YHU(DUKAIIMN MEXITYHAPO/I-
HOT'O YacTHOTO mpasa. B To ke Bpems (popc-Maxop MOKET UMETh MECTO U BO BHY -
TPUPOCCUICKOM TOProBOM 000poTe — B (hOpMeE YCIIOBHS I0TOBOPA, yCTaHABINBAIO-
IIETO OCHOBAHMSI UCKIIFOUEHUS TPAKIAHCKO-TIPAaBOBOM OTBETCTBEHHOCTH.

@opc-MaKOpHbIEe ONOBOPKHM B POCCHICKOM TIpPa)XJaHCKOM IIpaBe:
npodJieMbl TEOPHUH M NMPAKTHKH. MHCTUTYT TOrOBOPHBIX OCHOBAaHHWW HCKIIIOUE-
HUS TPaXXTAHCKO-NIPABOBOM OTBETCTBEHHOCTH BO BHYTPUPOCCUKWCKOM 000pOTE HY-
’K/IaeTCsl B pa3bsICHEHUH M COBEPIIEHCTBOBAHUH. XOTS Jie-(paKTO OHU HE SBISIOTCS
penkocTeio B Poccun v BO3MOYKHOCTh MX MCHOJIB30BAaHMS IPSMO MPETyCMOTPEHA
. 3 cr. 401 I'K P®, onHako B 3T0# cpepe BO3HUKAIOT Cpa3y HECKOJIBKO CIIOPHBIX

BOIIPOCOB.

117



B mepByro ouepenb, HET €IUHCTBA B 0a30BOM TEPMHUHOJIOTHMH — IO TMOBOAIY
TOr0, KaKUM 00pa3oM MMEHOBaTh IYHKT JIOIOBOpA, MOCBSIICHHBIN BOMpocaMm OT-
BEeTCTBEHHOCTU. COCTaBUTENU JOTOBOPOB 3a4acTyl0 MMEHYIOT €ro Kak «(popc-Ma-
xop». Ho Takon nmoaxoa KpUTHUKYETCs HEKOTOPBIMU HccienoBarensaiMu. Mmu yka-
3bIBAETCS Ha HEIlesIeco00pa3HOe 3aMMCTBOBAHUE MOHATUWHOIO anmnapara BHEIIHE-
SKOHOMMYECKOTO M 3apyOexHOro Ipasa'; Ha TPYAHOCTH, BOSHMKAIOLIME HA IIPaK-
THKE’; Ha TO, YTO HEMPEOAOIUMAs CHIa U (POPC-MaKOp — CYTh OJHO U TO Ke’, U
OTOMY HEOOXO0/IMMa WHas KaTeropusl.

Yo Kacaercs nepBOro aprymMeHTa, To, Kak 0TME4aeTcss B KOMMeHTapuu Mex-
JAYHapOJHOW TOProBOW MajaThl, «B MPAKTUKE 4YacTO MPHUMEHSETCS (paHIly3cKoe
BBIpXKEHHUE «(pOpC-Maxopy», MPUUYEM JIaXKe B CTpPaHax, I7l€ HE TOBOPAT MO-PpaH-
IIy3CKH. ... He umeercs B BUIy BKJIIOUHTH B OTOBOPKY (DPAHILy3CKYIO WJIM HUHYIO
HAILMOHAJBHYIO JOKTPUHY (Gopc-Maxopa»®. Kpome Toro, uHTeHCH(UKALUS BHELLI-
HEIKOHOMHUYECKON NIEATEIbHOCTH CIOCOOCTBYET O(POPMIIEHUIO B NpEANpUHUMA-
TEIbCKOM OOIIIECTBEHHOM CO3HAaHUHM TEpMHHA «(Oopc-Ma)kop» Kak 00O3HaueHUs
00CTOSITENILCTB, ONPENETIAEMbIX HUMEHHO JOTOBOPHO-AUCIO3UTUBHO, KAaTETrOpHUs
«popc-maxop» craia MPUBBIYHON MJIsI pOCCUHCKOro obopora. Buautcs 3aKoHO-
MEpPHBIM, YTO U POCCUICKHE KOHTPAreHThl, POpMHUPYS ITepeUeHb 0OCTOSITENbCTB,
UCKJIIOYAIOIIUX OTBETCTBEHHOCTh, «TAKUE MEPEYHH OOBIYHO 0003HAYaIOT (ppaH-
IIy3CKMM CHHOHUMOM «(opc-Maxop»’.

Yo KacaeTcs BTOPOM IPYIIbI apIyMEHTOB, TO HEY1a4l HA MPAKTUKE, a TAKKE
CMEILIECHNUE C APYTUMH KaTErOPHUsIMU BO3HHUKAIOT UCKIIFOUUTENBHO BCIIEJICTBHE HE-

coBepieHcTBa nojoxkeHuit 'K P® (3To Oyner nmokazaHo HUXKE).

' Kanaynosa E.A. Yxa3. cou. C. 10.

* Kopuiynosa H.IT. O6cToATENLCTBA, OCBOOOKIAIOIIME OT OTBETCTBEHHOCTH 3@ HAPYIIEHUE JOTOBOPA: JHC. ... KaH/L.
opul. Hayk. M., 2007. C. 207.

3 3axaposa O.H. Yxas3. cou. C. 66.

* «D@opc-MakOpHBIE 0OCTOATENLCTBAY, MyOnukanus Ne 421(E), cepust: «M3nanune MexaynapoaHoi TOProBou masa-
T6I», M.: «KoHcantOankupy, 1997.

5 Iyeunckuii 5.M. Kommepaeckoe mpaso Poceun. M.: 3epuano, 2005. C. 276.
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B3amen ¢opc-maxopa ropucTaMu MpeasiaracTcsl UCIOIb30BaTh TaKWE BhIpa-
JKEHHS KaK, HalPUMED, «OTPaHUYUTENbHAs OrOBOPKay' . IIpeacTaBiseTcs, 4To 9T0
CIIOCOOHO CMeMIaTh IOTOBOPHBIC YCIIOBUS, OTPAHUYHUBAIOIINE Pa3Mep OTBETCTBEH-
HOCTH C YCJIOBHSIMU, OTBETCTBEHHOCTH HCKJTFOYAIOIITIMHU.

Jlasiee mpeaararoT Ha3bIBaTh WHBIC (HE TIEPECEKAIONINECs ¢ HEMPEO0INMOMN
CHJIOH) 00CTOATENBCTBA (OCHOBAaHHS), 0CBOOOMKIAIONINE OT OTBETCTBEHHOCTH .

OTO TOXKE HE BBITIIAIUT OECCIOPHBIM, T.K. JOTOBOPHOE YCMOTPECHHE HE
OTPaHUYMBACTCSA  ONpPEACICHUEM  OTJIMYHBIX  OT  HEIPEOJOJUMON  CHIIBI
O00CTOSITENICTB, HMCKJIIOYAIONUX OTBETCTBEHHOCTb: «CTOPOHBI  BIIPaBe
YCTAaHOBUTh OTBETCTBEHHOCTh Ha HAyalaxX BHUHBI, OMNPEACIUTH ... 3aKPHITHIH
MIEPEUYCHb OOCTOATEIHLCTB HEMPEOJAOTUMON CHIIBI, & TaKXKe MPETyCMOTPETh MHBIE
YCJIOBUS HACTYIUIEHUS] OTBETCTBEHHOCTH .

Kpome Toro, ycioBme a0roBopa MOXKET OTPAaHUYMBATHCA YKa3aHUEM Ha
«KPHUTEpPUHU, C KOTOPHIMA HEOOXOAMMO TMOIXOIUTh K KBaTU(HUKAIIUU COOBITUH B
KayecTBe (POPC-MaKopa»”’, WK ObITh COCTABICHHBIM B HEraTHMBHOM BHUJE (T.€. «B
dopMme yKazaHus 0OCTOSTENLCTB, KOTOPBIE HE BIEKYT 3a COOOM OCBOOOXKICHHA») .
«Moxer ObITh TPETYCMOTPEHO TaKXKe, YTO OTBETCTBEHHOCTh B Cllydae
HapyIIeHUs: 00s13aTeNIbCTBA MPUMEHSIETCS HE3aBUCUMO OT KaKuX Obl TO HU OBLIO
00cTOATENLCTB Y, T.€. NaXKe IPH BO3AEHCTBUM HENPEOJOIMMBIX MTPENATCTBHMA.

B cuiy BbIIECKa3aHHOTO BHUIIUTCS OMPABIAHHBIM M PA3yMHBIM HHTETPAITUs
UMEHHO Kateropuii «dopc-maxop», «hHopc-MakopHas OTOBOPKa» B POCCHICKOE
HAIMOHAIBHOE TPaKIaHCKOE TIPaBoO. Bo-mepBhIX, JaHHBIC TEPMUHBI aJIEKBATHO OT-
pakarT AUCIIO3UTUBHYIO TIPUPOJY JOTOBOPHOTO TBOPYECTBA CTOPOH. BO-BTOPHIX,
MCII0JIb30BAaHUE TaKUX 0003HAYCHHUI COOTBETCTBYET TPAJUIIUSM, CJIOKUBIIUMCS B

OTE€YECTBECHHOM I[OFOBOpHOﬁ IIPAKTHUKC 3a ITIOCJICIHHC ABA ACCATUIICTHA.

' 3axaposa. O.H. Yka3. cou. C. 66.

2 Cm.: Kopwynosa H.I1. O6CTOATENBCTBA, OCBOOOMK/IAIONIME OT OTBETCTBEHHOCTH 3a Hapyienue jgoroopa. C. 208;
Kannynosa E.C. Yxa3. cou. 98.

3 Hocmamerinwiii xommenTapuii k I'paxaanckoMy xogekcy Poccuiickoii ®enepanuu, yacty eppoii / nox pea. ILB.
Kpamenunnukosa (aBTop rinasel — JL.IO. Muxeesa). M.: Craryr, 2011. C. 1165.

* Acpuan B.C. Yxas. cou. C. 22.

> Bunxosa H. Cosmamaet u Gpopc-MakopHas OrOBOPKa KOHTPAKTa ¢ MOoHsATHEM (opc-Maxkopa? // X0o3saHcTBO U Tpa-
B0. 2008. Ne 4. C. 52.

8 ITyeunckuii 5.M. Kommepuaeckoe mpaso Poccun. C. 276.
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BTtopoii ciopHBIii BOIIPOC — BOIIPOC O Mepe CBOOOJIBI CTOPOH B ONpEICICHUH
cozepkanusi Takoit popc-maxkopHoit oroBopku. 'K P® B 1. 4. ct. 401 mpexayrmipe-
KIACT, UTO «3aKJIIOUEHHOE 3apaHee COorjalieHue 00 YCTpaHEHUM WM OrpaHuye-
HUW OTBETCTBEHHOCTH 32 YMBIIUICHHOE HAPYIIIEHNE 00s3aTEIHCTBA HUITOKHOY.

Henb3s 3a0b1BaTh U 00 0OIIMX OrpaHUYEHUSX CBOOOBI JOTOBOPHOIO YCMOT-
penus. «Boobiie Bce orpanudeHusi CBOOOAbI JOTOBOpPa — 3TO PA3HOBUIHOCTH 00-
IIEro0 OorpaHuyueHus, cojepkaimierocs B 4. 3 ct. 55 Koncrurynuu PO u n. 2 cr. 1
I'K PO, B cooTBETCTBHE C KOTOPHIMH CBOOOIa IOTOBOPA MOXKET OBITh OrpaHUYCHA
(deneparbHBIM 3aKOHOM B TOM Mepe, B KaKOW 3TO HEOOXOIUMO B IIENISIX 3aIUTHI
OCHOB KOHCTUTYLIMOHHOT'O CTPOs, HPABCTBEHHOCTH, 3JI0POBbS, MPAB U 3aKOHHBIX

MHTEPECOB JPYTHX JIUII, 00ecreueHUst 000POHBI M O€30IIaCHOCTH I'OCY 1apCTBaY .

" Kysneyosa O.A. HOpMBI-IPHHIMIIBI POCCHICKOTO TpaXkaaHcKoro npasa. M.: Craryr, 2006. C. 162.
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[ToaToMy cBOOO/Ma MOTOBOPHOTO OMPEIEICHUS PEXHUMa OTBETCTBEHHOCTH
CKOBaHa OOIIETPAaBOBLIMU UMIIEPATUBHBIMU HOPMaMH, UMEIOIIMMH II€JIb «OXpa-
HATH ... OoJee cinabyro CTOPOHY B JOTOBOPE OT 3JI0YHNOTPEOJIECHUM Ipyroi cTopo-
Hbl, @ TaKXKe OOECHEYHUTh COOJIIOJCHHE MMyOJUYHOTO MPaBOMOPSIKA, T00pPOCO-
BECTHOCTb U CTAOMIBHOCTH IPAXKIAHCKOT0 00opoTra»'. M 10roBopHbIE YCIOBHSA 00
OTPaHUYCHHUH M YCTPAHCHUU OTBETCTBEHHOCTH IPU3HAIOTCS HUYTOKHBIMH B ce-
pe TOTPeOUTENLCKOro 000poTa ¢ y4acTUEM TpaXKaaH»’, T.e. B paMKax «0co0ou
IPYIIBI OTHOIICHHWH, OXBATHIBAIONINX PA3JIMUHbBIC CHEphbl YETOBEUCCKOU JICATEIh-
HOCTH, 00ECTICUMBAIONIUX JIOCTOMHYIO >KU3Hb KaXKJOTO YEJOBEKa W MOITOMY 3a-
CITy’KUBAIOIIUX UX 000COOICHUS»” .

Bwmecte ¢ TeM k moroBopam, 00€MMH CTOPOHAMH KOTOPBIX BBICTYIAIOT TPE-
IPMHUMATEIH, ONMMCAHHBIE BBIIIE 3aIPETHl M OPAHMYEHHS HE OTHOCATCS .

HyXHO Takke TOMHHTb, YTO CTOPOHBI BIPABE JOTOBOPUTHCI  «O
JIOTIOJTHUTEIIBHBIX OCHOBAaHUSX OCBOOOXKICHHS JIOJDKHMKA OT OTBETCTBEHHOCTH
IpY HEUCTIOMHEHUHM WM HEHa/JIeXkKaIleM MCIIOJHEHUU 0053aTeNbCcTBa, HO HE O
TIOJIHOM OCBOOOXIEHUM €r0 OT OTBETCTBEHHOCTH 33 HAPYyIIEHHE JO0rOBOpa»’.
Takoe monoxeHue OyeT MPOTUBOPEUYUTH cpa3y AByM HopMam ['K P®: m.1 cT. 393
(00s3aHHOCTh ~ JIOJDKHHUKA BO3MECTUTH  KPEIAUTOPY YOBITKH, TNPUYUHEHHBIC
HapylIeHueM o00s3aTeabCTBa) U M. 2 CT. 9 (HUYTOXKHOCTh OTKa3a TpaxiaH U
IOPUIMYECKHUX JIUL OT OCYLIECTBICHHS IIPHHAISKAIINX UM TIpaB)®, a Takxke Oyaer
SBJISITECA ~ NPUMEPOM  «OCYIIECTBJICHHMS TMpaB  HEAOOpPOCOBECTHO, T.€. B
MPOTUBOPEYHE C TpaBaMH M MHTEPECaMH TPEThUX JIMI, C HAPYyIICHHEM

O6HIerI/IHSITI>IX B 06III€CTB€ IMpaBHJI IOBCACHUA U HpaBCTBeHHOCTI/I»7.

! IIzi06a U.A. Tlpenensl BO3MOXKHOCTER 110 yCTAHOBJIEHUIO B IOTOBOPE YCIOBUH 00 OrPaHMYEHUN M OCBOOOKICHUN
ot orBercTBeHHOCTH // IIpaBo u sxoHOoMuKa. 2003. Ne 8. C. 45.

2 [Tonos A.A. OBCTOATEIBCTBA, BIMSIONE Ha OTpaHUYEHUE W YMEHBLIEHHE HMYIIECTBEHHONM OTBETCTBEHHOCTH
npeanpunumMarens // IIpaBo u sxonomuka. 2001. Ne 2. C. 8; Takoro »e MHeHUs npuaepxuBaercs Humenes [O.B.
Vka3. cou. C. 123.

3 bapunoe H.A. TIpuHIAI 0JHOPOIHOCTH HMYIIECTBEHHBIX OTHOINEHMI B npase // ['paxknanckoe mpaso. 2012, Ne 5.
C.7.

4 IIs106a U.A. Bunsl ycoBHil 10oroBopa 06 0CBOOOKIECHAH OT OTBeTCTBeHHOCTH // Opmmndeckuii mup. 2003. Ne 9.
C. 27.

> Bpazunckuti M Y., Bumpsanckuii B.B. Yxa3. cou. C. 761.

® Bumpsanckuii B.B. OcOOEHHOCTH OTBETCTBEHHOCTH 34 HAPYLIEHHE «IIPeIIIPUHUMATEILCKOr0» Aorosopa // XKypran
poccuiickoro mpasa. 2008. Ne 1. C. 21.

" Tyarcunoea-Opoanckas E.M. JIo6pocOBECTHOCTD M 3aIIUTA IPaB HA HEABMKAMOCTD B IIEPHOJ MOJEPHU3AINH TPa-
YKIAHCKOTO 3aKOoHOAaTenbCcTBa // I'pakaanckoe mpaso. 2012. Ne 3. C. 4.
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HakoHen, HEKOTOpbIE HOPMBI IpaBa KATETOPUYHO 3aMNpPEIIAIOT HU3MEHSTh
pPEXKUM OTBETCTBEHHOCTH, NpeaycMoTpeHHblil 'K PO. Hampuwmep, 0. 2 ct. 461 'K
P® (cornmamenue cCTOpoH 00 OCBOOOXKIECHHM MPOJABIa OT OTBETCTBEHHOCTH B
cirydae ucTpeOOBaHUS MPUOOPETEHHOTO TOBAapa y MOKYHaTeNsl TPETHbUMHU JIMIIAMHU
WU O €€ OTpaHWYEHUU HEeJAEHUCTBUTENBHO); 1. 4.14 TlomoxkeHus o aeno3uTapHOi
nesTenbHocTd B PO' (jr060e cornamenye Mexay IeNO3UTapueM M IETOHEHTOM
(KTMEHTOM), OrpaHUYMBAIONIEE OTBETCTBEHHOCTh  JICTIO3UTApHUSA,  SBISETCS
HUYTOXHBIM).

Uto kacaeTcs Bompoca MPOYMX OTPAHUYEHH, TO 3/1€Ch UMEIOT MECTO Jya-
JIU3M MHEHHM TEOPETHKOB U O0raToe pazHoo0pasue MpaKkTHKH.

CyLHOCTh MEPBOM MO3UIUHA CBOAUTCS K TOMY, YTO CBOEBOJIME CTOPOH Orpa-
HUYMBAETCS BO3MOXKHOCTBIO YKa3aTh B JOTOBOPE MEpPEUEHb OOCTOSITENIbCTB, KaX-
JI0€ U3 KOTOPBIX 0053aTE€NbHO JIOKHO COOTBETCTBOBATH MPU3HAKAM HEMPEO0JIU -
MOM CHJIBI, 3aKPETUIEHHBIM B HOPMaX 3aKOHa’.

Jlpyrasi kateropusi uccieaoBaTelell CYUTAeT, YTO CTOPOHBI MOTYT OOO3Ha-
YUTh B JJOTOBOPE KaK COOTBETCTBYIOIIME, TAK U HE COOTBETCTBYIOIIME MPHU3HAKAM
HENPEOIOIMMON CUIIBI 00CTOATENLCTBA® WM UHBEIM 00pa30M «B OTHOIIEHHH OCHO-
BaHHUI OTBETCTBEHHOCTH ... JOBOJIbHO IIMPOKO ... ONIEPUPOBATH PA3TUYHBIMU BO3-
MOKHOCTSIMID .

[IpakTuka NpUMEHEHUsI TAKXKE pacceueHa HajBoe. Bo MHOTMX ciydasix CyJbl
IpU pa3pelieHry CIOPOB MOJIaraloT B OCHOBY CBOMX aKTOB YCIIOBUS JOTOBOPOB,

n3MeHstonme ycranonneHuble 'K PO ocHOBaHUSI OTBETCTBEHHOCTH.

! Vr1B. Iocranosnennem MenepanbHOil KOMHCCHH 10 PHIHKY LEHHBIX Oymar ot 16.10.1997. Ne 36 // BecrHuxk
@®KIB Poccun, Ne 8, 05.11.1997.

2 06 stom cMm. [lononoonyno B. @. OTBETCTBEHHOCTb 3a HApyIIEHHE 00S3aTENLCTB: OOLIAs XapaKTEPUCTHKA H
npobnems! // JleanHrpaackuit opuamdeckuii xypraai. 2010. Ne 1. C. 101; I ymuuxos O.B. @opc-MaxkopHBIE 00CTOSI-
TENbCTBA B YCIOBHSIX Kpm3uca // I'maBOyx. 1998. Ne 17. C. 61; Kopwynosa H.II. OGCTOSTENHCTBA, OCBOOOKIAIOIIINE
OT OTBETCTBEHHOCTH 3a HapyleHue gorosopa. C. 217.

3 06 stom cM. Burkosa H. Ykas. cou. C. 55; Oenesa K.O. VckmroueHne u 0CBOOOXKIEHNE OT OTBETCTBEHHOCTH 3a
Hapymenue fgorosopa. C. 9; [Jeinkun I. MunopHBIi TOH Gopc-Maxkopa // buznec-agsokar. 2000. Ne 7. C. 13.

* Maxoesckuii A.JI. O6mme npasuia 06 obs3arTenbeTBax B I paknanckoM koxekce / Bectrnk BAC P®. 1995. Ne 9. C. 109-
110.
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B kadectBe mpuMepa MOXXHO MPHUBECTH TOCTAHOBIEHWE, B KOTOPOM CYII
yKazal, 4TO «yCJOBHE, MPEAYCMOTPEHHOE MyHKTOM 1.3 KpEeIUTHOTO JO0roBOpa,
COTJJacHO KOTOPOMY 3aeMIMUK HE OCBOOOXTAeTCS OT WCIIOJHEHHS BCEX
00s3aTENILCTB 10 JIOTOBOPY TMPU HACTYIUICHUW JIIOOBIX HEOJIArompusTHBIX
00CTOSITENIBCTB, B TOM YHCIIC HEMPEOJOTUMON CHIIBI ..., SIBJISCTCS HCKIIOYCHHEM,
KOTOPO€ JOIYyCKAaeTCs BBIIIEHA3BAHHOM HOPMOM MATEpHAIBHOTO IIpaBa, M HE
CBUJIETENLCTBYET O HEAEHCTBUTENLHOCTH JOTOBOPA B YKA3aHHOM YacTh .

B stom ke psmy w cnemyromuid CyaeOHBIH aKT, KOTOPBIM OBLIO OTMEHEHO
peuieHue cya Huxecrosen nactanuuu. «Ilynkrom 5.2 moroBopa, — oTMedaeTcst
B TIOCTAaHOBIIGHUU, - TPEIyCMOTPEHO, YTO 3aKa34yMK OCBOOOXKIAETCS OT
MMYIIECTBEHHOW OTBETCTBEHHOCTH B Ciydae NpeKpamieHus (UHAHCUPOBAHUS
00BEKTa, CTPOAIIETOCS 3a CUYET MEHTPATU30BAHHBIX KANUTAIBHBIX BIIOKCHUN H
cpenctB (emepanbHOro, KpaeBoro, MYHHUIIMIIAILHOTO OropkeToB. Ilpm Takumx
00CTOSITENIhCTBAX pEIICHUE B YAaCTH B3BICKAHUS TMPOICHTOB 3a TOJh30BAHHE
4yKMMH JE€HEKHBIMH CPEICTBAMU MOIJIEKUT OTMEHE .

BHuMaTebHO OBUTH MTPOAHAIM3UPOBAHBI YCIOBHS JIOTOBOPA U B CIICIYIONIEM
nene. «DakT BKIIOYECHHS B TEKCT JOTOBOPA YCIOBHs 00 OIiaTe MPOCTOsl KpaHa B
CBSI3M C HAJIMYUEM OOBEKTUBHBIX MPUYHMH, UCKIIOYAIOIINX BO3MOXXHOCTb €T0 BbI-
BO3a CO CTPOMILIONIAJIKM IIOCJIE 3aBEPIICHHUS] CTPOUTEIHCTBA, a UMEHHO OTCYT-
ctBue nocise 01.12.2007 npoesz:xeit 1oporu (3MMHUK) WM BOJHOTO TPAaHCIOPTA IO
BBIBO3KE KpaHa, CBUJETEIBCTBYET O TOM, YTO HAJUYHE YKa3aHHBIX OOCTOSITCIIHCTB

HE PacCMaTPUBAIOCh CTOPOHAMHU B Ka4€CTBE (POPC-MaKOPHBIX OOCTOATENLCTBY .

' Mocranosnenne ®AC 11O ot 15.02.2010 Ne ®10-42/10 // CTIC «KoucynbrantIInocy.
2 [Tocranosnenue Ipesuauyma BAC P® or 07.07.1998 Ne 6839/97 // CIIC «Koncynstautllocy.
% ocranosnenue ®AC YO ot 4.12.2008 Ne ©09-8002/08-C4 // CIIC «KoncynsranTILmoc.
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[IpoTuBOMONOXKHASA TMO3ULMSA, COIVIACHO KOTOPOW JIOTOBOPHBIE YCIIOBHS,
WHA4Ye PEryJIMPYIOLIME BOIPOCHl T'PAXKIAHCKO-IIPABOBOW OTBETCTBEHHOCTH, YEM
sT0 npexycMoTpeHo B 'K P®, nomxHbl ObITh MPU3HAHHBI HEJAEHCTBUTEIHHBIMU,
TaKKe MPUCYTCTBYET B LIEJIOM psifie cyAeOHbIX akToB. «IIyHKT 2.5 moroBopa Ha

pacuyeTHOE W KAaccoBOe OOCIy)KMBaHUE ONpeaesser, uYTo OaHK Hecer

OTBETCTBEHHOCTb ... IIPM Hauuyuu BUHBL. J[aHHOE YyCIOBME JOroBOpa
OPOTUBOPEUYUT I'PAXKTAHCKOMY 3aKOHOAATEIbCTBY ..., @ IOTOMY HE MOXET ObITbh
IPUHATO CyAOM»' - mojaraeT (enepanbHblii apOMTPaXHBIA CylI OIHOIO M3
OKpYTOB.

«K obcrosTenbcTBaM HEMPEOJAOJMMON CHJIbI HE OTHOCSTCS, B YAaCTHOCTH,
HapylieHue 00sS3aHHOCTEH CO CTOPOHBI KOHTPAreHTOB JODKHUKA. ... [Ipu Takux
o0CTOSITENhCTBAX cCoJepXkamieecss B 1. 6.2 10roBopa yCJIOBHE O TMPHUIAHHUH
3Ha4YeHUST (HOPC-MAXKOPHOTO OOCTOSTEIHLCTBA M3MEHEHHUIO CPOKOB IMPOU3BOJICTBA
WU TPAHCIIOPTUPOBKH aBTOMOOWIISI, HUYTOXHO B cuity cT. 168 'K PD kak He
cootBercTByromee 1. 3 cr. 401 T'K»® - kak BUIUM, U B JaHHOM IIOCTAHOBJICHUU
CBO0OO/JIa CTOPOH B  OMNPEICICHUM JOTOBOPHBIX  YCIOBUWA  HMCKIIIOUCHHS
OTBETCTBEHHOCTH OblJIa CYIIICCTBEHHO OIpaHUYCHA.

BecpMa mokazarenbHO cnenytomiee aeno. [Ipuaumas perenue o0 oTkaze B
WCKE, Cybl IEPBOM U ANEIUTALMOHHOW WHCTAHIIMK yKa3alyd Ha TO, YTO CTOPOHBI B
JIOTOBOPE MEPEBO3KM OTHECIHM K HENMPEOJOJIMMOM CHIIE TPECTYIHBIE JICHCTBUSIL.
Cyn xaccallmoOHHOM MHCTaHIIMKM 00a 3TUX pPEelIeHUs] OTMEHWI U OTIPaBUII JIeJIO Ha
HOBOE PacCCMOTPEHHUE, YKa3aB Ha HEOOXOAUMOCTh MPOBEPUTH, OBLIIN JIK BOJUTEIIEM
aBTOMAIIIMHBI, HAa KOTOPOM OCYIIECTBISUIACH IEPEBO3KA TIpy3a, COOJIFOJCHBI
MOJIOKEHUS MHCTPYKLUMH I BOJUTEIS, 3aIPEIIAOIINE OCTABICHUE BOJUTEIEM

aBTOMALIMHEI 0€3 IIPUCMOTPA’.

' IMocranosnenne ®AC 3CO ot 4.08.1997 o aeny Ne ®04/973-194/A75-97 // CTIC «KoncynsrantILmocy.
2 Mocranosnenue ®AC MO ot 8.06.2007 Ne KI'-A40/2771-07 CIIC «KoncynbsrautIlmocy.
* Tlocranosnenne ®AC MO ot 12.02.2004 o nemy Ne KI'-A40/146-04 // CIIC «KoncynsrarTILmrocy.
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Haxxe MKAC mnpu TIIII P®, HecMOTps Ha CBOKO MEXIyHApPOIHO-
YaCTHONPABOBYIO NPUPOY (AJI1 KOTOPOW XapaKTepHa IIMPOKask aBTOHOMHUHU BOJIHU
CTOPOH), TaKX€ B OJIHOM M3 Jiel OTMETHJI, YTO HaJluyue OOCTOSITEIhCTBA,
MMOMMEHOBAHHOTO B JIOTOBOPE B KAUECTBE OCBOOOK/IAIOIIETO OT OTBETCTBEHHOCTH,
HE CIy’)KUT OCHOBAaHHUEM JJIsI OCBOOOXIEHHUS, TMOCKOJBKY «COCTaB apOuTpaxa
MpUILIE]T K 3aKJIIOYCHUI0, YTO OHO HE MCKIIYaJ0 BO3MOXHOCTH HCIOJIHUTH
0053aTeNLCTBO B CPOK»', T.e. HE XapakTEPHU3yeTCs HEYCTPAHHMOCTBIO
MMOCJICACTBU.

Takum 00pa3oM, MOKHO YBEPEHHO CKa3aTh, YTO HEUETKOCTh peTIaMeHTaIluN
B 'K P® Bonpoca 0 70roBOpHOM pETyJIMPOBAHUUA OTBETCTBEHHOCTH OCTABJISIET IS
Cy/IeOHBIX OPraHOB PABHOE OCHOBAHME KaK HCKJIIOYUTh, TaK W HE HCKIIOUUTH
OTBETCTBEHHOCTh IIPM HACTYIUIEHWH YCJIOBHUM, NMOWMMEHOBAHHBIX B JOTOBOpPE U

m3meHsronmx Tpedosanus ['K. Haue roopsi, HAIUIO 3aKOHOJATEIbHBIN TTPoOel.

' Petenne MKAC npu TIII P® or 05.11.04 no ey Ne 164/2003 // TIpaktika MexayHapoaHOr0 KOMMEPYECKOTO
apOutpakroro cyzna 3a 2004 r. C. 314 —325.
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IIpencrasisgercs, 4To KECTKOE OIPAaHMYECHHUE JTONOBOPHOIO TBOPYECTBA CTO-
POH HHUBEIUPYET «CaMbld OCHOBHOM IIPUHILMII XO3AMCTBEHHOM JEATEIbHOCTU
Y4aCTHHKOB TOBAPOOOOPOTa»' - NPHHIIKI CBOOOIBI JOroBOpa (a KOHKPETHEE — Ta-
KOM €ro MMIIEPATHB, KaK «CB00O0/Ia CTOPOH B BHIOOPE YCIIOBUIA I0r0OBOpa»”); MO3BO-
JSIeT Mpeceyb OCYILIECTBICHHE CTOPOHAMHU CBOUX CYOBEKTHUBHBIX MPABOMOYHUHN MO-
CPEIICTBOM TaKOW (pOPMBI UX peaTM3ALMK KaK UCIOJb30BaHUE, OTPAHUYUB UX MOJI-
HOMOYHS JIMIIb COOIIOAEHHEM IpaBa’; IPOTHBOPEYUT CYIIHOCTU IPaXK IAHCKO-TIPa-
BOBOT'O METOJIa PErYJIMPOBAHUS OOIIECTBEHHBIX OTHOLIEHUN (KOTOPBIN «SBIISETCS
JO3BOJINTEIIbHBIM, XapaKTepU3yeTCsl HAJCIEHHEM CyObEKTOB HAa Hayalax UX IOpHU-
JIMYECKOT0 PAaBEHCTBA CIIOCOOHOCTHIO K MPABOOOJIA/IAHUIO, JUCTIO3UTUBHOCTHIO U
MHULMATUBOM, 00ECIIEUNBAET YCTAaHOBJIEHUE MPABOOTHOIIEHUII HA OCHOBE MPaBO-
BOI CAMOCTOATENLHOCTH CTOPOHY", & TAKIKE BHIPAKAETCS «B IIEPBUYHOCTH YIIPABO-
MOYHBAIOLIUX HOPM»).

Kak nucanu nocne npunsatus nepsor yactu ['K PO kpynuHenmme poccnii-
CKHE IMBWINCTBI COBPEMEHHOCTH, B AUCIO3UTHBHOCTH «3AKIIOYAETCS KOPEHHOE
U3MEHEHNUE B HOBOM I'PakKJIaHCKOM 3aKOHOJATEIBCTBE 10 CPABHEHUIO C TEM 3aKO-
HOJATENBCTBOM, KOTOPOE MBI UMENH B YCIOBUAX IUIAHOBO-PACIIOPSAAUTEIBHON IKO-
HOMUKH»’; «IIPaBa yYaCTHUKOB IPAKIaHCKUX IPABOOTHOIIEHUHM HA OCHOBE HOBOI'O
IPaKJaHCKOI'O 3aKOHOJATENbCTBA PE3KO PACIIUPSIOTCS, ... HUT/IE HET 00paTHOro

X0/, Cy>)K€HHUs uX. Takoro HOBbIN I'PaKIAHCKUI KOJIEKC HE I[OHYCKaeT>>7;

! Tony6yos B.I. Coderanne MyONMYHBIX U YACTHBIX HAYAN B PETYIMPOBAHMU BENIHBIX OTHOIIEHUH C y4aCTHEM TO-
cynapctBa. CII6.: FOpun. uentp Ilpecc, 2005. C. 79.

? Kysneyosa O.A. HOPMBI-IPUHIAIIET pOCCHICKOTO Tpakaanckoro mpasa. C. 173.

* O dopmax peanusauuu cyObEKTUBHBIX 1paB cM.: Cepsemnux A.A. TIpoOneMbl IPUMEHEHUS TPaXIAHCKO-TIPABO-
BBIX HOPM B JIOrOBOpax IO Iepeaadye UMYILEeCTBa B COOCTBEHHOCTh: aBToped. AMC. ... I-pa 1opuj. HayK. KpacHonap,
2006. C. 22.

* SAxoenes B.d.. I'paxmIaHCKO-IPABOBOW METOJ PETYIMPOBAHMS OOLIECTBEHHBIX OTHOMIEHHA. CBEPIIIOBCK: U3I-BO
CBepIOBCKOr0 I0puaAnYecKoro uHeruryta, 1972. C. 69.

5 Tam xe. C. 72.

¢ Maxoeckuii A.J1. O xonernmu nepsoi yactu I paknarckoro koxekca / Bectauk BAC PD .1995. Ne 4, C. 87.

7 Axoenee B.®. O HEKOTOPBIX BOIPOCAX MPUMEHEHHS YaCTH MepBOi ['paXk1aHCKOT0 KOJeKca apOUTPaKHBIMH Cy/ia-
mu // Bectauk BAC P®. 1995. Ne 5. C. 95.
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B c¢Bs3u ¢ atum Buautcs torudabiM BHeCTH B 'K PD HOpMy, ycranaBimBaro-
Iyt0 OOJIBIIIYIO0 CBOOOJY JiJIsi CTOPOH B JieJie JOTOBOPHOM perjiaMeHTaIlMi BOIMPO-
COB OTBETCTBEHHOCTH 32 HapylleHue oOsA3aTenbcTBa. /J[aHHas Mepa MO3BOJUT H3-
0exaTh MyTAaHUIIBI B TPABONPUMEHUTEIHLHON MPAKTUKE, a TAKKE JIBYCMBICICHHO-
CTH B TOJIKOBAHUH HOPM IpaBa.

HccnenoBanue, 3aBepiieHHOe naparpadoM, Mo3BOJIAET CAENATh CIETYIOLIUe
BBIBOJbI. POpC-MAKOP €CTh JOTOBOPHOE YCIOBHUE, IMOCBSIIEHHOE T'PAXKIAHCKO-
IPABOBOM OTBETCTBEHHOCTH, B TO BpEMs KaK HENPEOoA0I1uMas cuja - UMIEepaTUuBHO
YCTaHOBJICHHOE OCHOBAaHHE, UCKJIIOYAIOIIEE TPa)KIaHCKO-IPABOBYID OTBETCTBEH-
HOCTh. Bo3HMKaromue B rpakaaHckoM npaBe P mnpobieMbl TeOpUM U MPAKTUKH,
CBSA3aHHBIE C PA3rPAaHUYEHUEM JAHHBIX MPABOBBIX SIBICHHM, MPEAJIOKEHO pa3pe-
IIUTHh TTOCPEJICTBOM KOHIIEITYaIU3allud KaTeropuu «(Hopc-MakOpHAsi OTOBOPKAY:
«CTOPOHBI BIIpaB€ BKJIIOYUTH B JOTOBOp YycioBHE ((popc-makopHasi OroBOpKa),
ONpPENEIAONIEE OCHOBAHUS OTBETCTBEHHOCTH 3a HEMCIIOJIHEHUE WJIM HEHAJUJIeXkKa-
1iee MCIOJHEHNE 0053aTeNbCTBA (KaK TO: YCTAHOBUTH MHbBIE, IOMUMO HEIPEO]I0-
JUMOM CHUJIbI OCHOBAHHUSI HUCKIIIOUEHHS OTBETCTBEHHOCTH; BBECTH HWHBIE, YEM
MPEAYCMOTPEHBl 3aKOHOM, OCHOBAHHUSI HACTYIUIEHUS OTBETCTBEHHOCTH (OTBET-
CTBEHHOCTb MPEANPUHUMATEIIEN Ha OCHOBE BUHBI WJIM HACTYIUICHHUE OTBETCTBEH-
HOCTH Jla)kK€ B CiIydae BO3JEHCTBUS HEMPEOJOJUMOMN CHUJIBI U T.I.); ONPEACIIUTH
nepeyeHb 0O0CTOSTENBCTB, KOTOPbIE HE BIEKYT HCKJIIOUYEHHS OTBETCTBEHHOCTH; U

T.IL)».

§3. PasrpaHuveHHe HeNMpPeoaOJUMON CHJIBI H TPANKIAAHCKO-TIPABOBOIO

ciyyas (ka3yca)
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Kareropuu Heo0X0AMMOCTH U CJAYYAHHOCTH KAK OPraHoOH JJIsl CJy4yas U
HenpeoaoauMon cuibl. Kaxon oTrpaciu OpUAMYECKONM HAayKd HU3BECTHBI IIpe-
JeNbHBIE TEOPETHUECKHE MPOOIEMBI, KOTOPhIE HEOOXOIMMO pa3penIaTh Ha OCHOBE
¢unocopuu kak Merateopuu mnpasa. CpeAcTBaMH HCKIIOYUTEIHHO CHEIMATBHOM
HayKH cJieJlaTh MCUEPIBIBAIOIINI BCECTOPOHHUN OOBEKTHUBHBIA BBIBOJ MO TaKUM
BOIIPOCaM IOINPOCTY HEBO3MOXKHO. Kak B cBoe Bpems spko 3ameTun . DHrensce
«punocodusi, BEITHAHHAS B JBEPh, 3aTEM BO3BPAILAETCS 4Yepe3 OKHO»'. IIpuuem
BO3BpaInaercs B opMe CBOCH Xy e pa3HOBUIHOCTH.

B o0nacTtu rpaxxaaHCKOTO MpaBa OJJHOW M3 TaKUX MPOOJIeM SBIsETCs mpoodIie-
Ma TIPUPOABI 00CTOSATEIHCTB HEMTPEOIOJIMMON CUJTBI U TPAXKJAHCKO-TIPABOBOTO CITY -
yas (Ka3yca), COOTHOUIEHUE W pa3rpaHUYEHUE 3THUX MPABOBBIX sBiIeHU. i ee
pENICHHS I0OPUCTAMU TPAJAUIIMOHHO UCTIOJIB3YIOTCS (DriTocOPCKUE KaTeTOpuu HEOO-
XOJUMOCTH U CIIy4aiftHOCTH. OHHU SBISAIOTCS OPTaHOHOM (T.€. CPEICTBOM M HHCTPY-
MEHTapyeM TMO3HAHUS), 3aHUMAIOT [EHTPaIbHOE MECTO B METOJIOJIOTUYECKOM ap-
CeHaJIe hCCleIoBaTelsd YKa3aHHbIX MPaBOBBIX (DEHOMEHOB.

B coBeTckuii mepuoji 0TeYeCTBEHHON MUBUIMCTUKU TPYAHO OBLIO BCTPETHUTH
MoHoTpadudIecKuid TPy, HE BKIIOYABIIUN Taparpad, MOCBSIIEHHBINH (uiaocod-
ckoi mpoOnemaTtuke. [{[MBUIMCTHI IIEHWIN U aKTUBHO MCIOJIb30BAIA JTOCTHKECHHUS
¢unocodekoit Hayku. Hampumep, O.C. Modde nucan: «ropuanyeckas Hayka, ...
OMHpPAsCh HAa KATETOPUHM MAPKCUCTCKO-JIGHWHCKOW (primocoduu, BhIpaOaThIBacT
MpaBuiia, IPUMEHEHHE KOTOPBIX MO3BOJIMIO OBl B KKJOM OTJEIBHOM CIy4yae BbI-
SBUTH MIPUYNHHO-CJIEICTBEHHYIO 3aBUCHMOCTbh, HEOOXOIUMYIO M TOCTATOUHYIO JJIst
IPHBJICYEHUS HAPYLIUTENS K OTBETCTBEHHOCTU» (TO YK€ MOKHO CKa3aTh U B OTHO-
IICHUW KaTeTOPUH CIyYaifHOCTH M HEOOXOIMMOCTH). «3a/lada COBETCKHX IOPUCTOB
COCTOHUT B TOM, YTOOBI MIPAKTUUECKHU PACIIPOCTPAHUTDH MOJIOKEHUSI MaTepUATUCTHU-
yeckoil (prsmocouu Ha MPaBOBBIEC OTHOIICHUS JIFOJIEH M, B YACTHOCTH, HA OTHOIIIE-

HHS B TPaKIAHCKOM TIpaBe»’, - otmeuan I.K. Marsees.

' ur. nmo: Cmenun B.C. ®unocodpus Hayku. O6mue npoOieMsl: yueOHUK I aCIIMPAHTOB M COMCKATENEH y4eHOH
creneHu kanauaata Hayk. M.: I'apnapuku, 2006. C. 18.

2 Hoghgpe O.C. Obs3arenscrBennoe mpaso. C. 113.

> Mameees I' K. Buna B coBeTcKOM rpaxaanckom npase. C. 53.
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OnHako, HECMOTPSI HA CTOJIb IPUBJICKATEIHHBIE METOIOJIOTHYECKUE YCTAHOB-
KU, YYCHBIM, Ha HAIll B3I/, HE yIaJIOCh CIIPOCIIUPOBATH KATETOPUH CIIyYalHOCTH
1 HEOOXOIUMOCTH Ha IOPUIUYECKYIO IEUCTBUTEIBLHOCTD B JOJIKHON CTENEHH, T103-
BOJISTIIOIIEH Pa3rpaHUYUTh CIy4dal OT HEPeoaoauMoi criibl. He n3bexaina opuam-
Jyeckas HayKa M TEYaJIbHBIX IPEIEACHTOB, KOT/Ia «HEKOTOPhIC IOPUCTHI BMECTO
TOTO YTOOBI TBOPUYECKH MPUMEHSATh MAPKCUCTCKUM TUATCKTUICCKUN METOJI, CTAIIA
Ha MMyTh ONONUICHUS JUATCKTUKH MTyTEM CXOJIACTUYECKOTO KOHTJIUPOBAHUS TTOHS -
THAMM CIYYaHOCTH M HEOOXOAUMOCTH, BO3SMOKHOCTH U JICHCTBUTEILHOCTI '

O0 akTyalnbHOCTH HCHOJB30BaHMS (UI0CO(DCKON TPOOIEeMATUKHA TOBOPHT,
NPEXK/Ie BCETo, TO, YTO TaK U HE ObUT COJEPIKATEILHO U MCUYEPIIBIBAIOIIIE Pa3peIlIeH
BOIPOC O COOTHOUIEHWU CIYyYalHOCTH Kak (uiocodCckol KaTeropum ¢ rpa-
KITAHCKO-TIPABOBBIM CiTy4aeM. Eciii oT/enbHbIC YUCHBIC TOJIaraiu, YTO MPaBOBOM
ciaydail (Kasyc) - 3TO PasHOBHIAHOCTL (PUIIOCO(PCKOro ciydas®, TO OOJLIIUHCTBO
COBETCKHX IOPUCTOB MIPUAEPKUBATIOCH IIPOTUBOIMOIOKHOTO MHEHUST,

B cBsi3u ¢ 3THM, B paMKax Hacrtosuiero naparpada mnpeacraBiseTcs 000CHO-
BaHHBIM MMPOAHAIM3UPOBATh (DEHOMEHBI CTydast U HEIPEO 0IUMOM CHJIBI Ha TPE/T -
MET TOTO, SBJISIFOTCS I OHU €AMHUYHBIMUA BHJIaMU 00mMUX (UI0CO(CKUX KaTero-
puil CIy4aifHOCTH M HEOOXOJAMMOCTH WIIM XK€ MX COJIEpPKaHHE HE COOTBETCTBYET
ATUM TPECITbHBIM MOHIATHIM Haykd. J[JIs HaaeKamero penieHus JaHHOW 3a1auu
B TIEPBYIO 0Yepe/lb HEOOXOIMMO OMpeaeanuTh GuaocodcKkyro 0azy s UcCiienoBa-
HUSI, TIOCKOJIBKY JIaHHas MpobJieMa BOJTHOBaIa yMbI (priiocooB CO BpEMEH aHTUY -
HOCTU M Kax10€ (UiocoPpCKoe HaAMPaBICHUE HECKOJIBKO Pa3JIMYHO TPAKTYET CO-

ACPKaHUC U COOTHOIIICHUC CJIyLIaI\(JIHOCTI/I )41 H€O6XOIII/IMOCTI/I.

' O cocmosanuu vopuguueckux nayk // Borpocs! punocodun. 1953. Ne 1. C 97.

2 Hogppe. O.C. O HeKOTOPBIX BONPOCaX HayKH rpaxkaanckoro npasa // Becruuk JITY. 1948. Ne 8. C. 93. Illapro-
poxnckuit M.U. [lpuunnHas cBs3b B yrojJoBHOM mnpase. YueHsle Tpyasl BUIOH. Bemm. 10. 1947. C. 195

* Cwm.: TTasnoockuii E.A. Cny4ait u HenpeogonumMas cuna B rpaxaanckoM mpase. C. 32., Ouiecensuxm B.A. TIpoGuema
pucka B rpaxnanckoM mpase. C. 88; Awmumonos b.C. I'paxxmaHcKasi OTBETCTBEHHOCTD 32 Bpe., IPUIMHEHHBIN HC-
TOYHHMKOM HOBBIIEHHOH onacHocTtH. C. 178.
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Hcropuuecku mepBbIM YUYEHUEM TI0 JAHHOU MpobiieMaTrke siBsieTcs paranu-
CTUYECKuM aerepMuHu3M Jlemokpura: Quiiocod npuiepXKuBajics 0JHOCTOPOHHEH
MO3ULKHU: B pAMKaX MUPOBBIX IIPOLECCOB a0CONIOTU3UPOBANIACh HEOOXOAUMOCTD U
MOYTH UCKITIOYAJIACh CIIy4aHOCTh. Heo0X0mmMocThio JIeMOKpUT Ha3bIBal «BUXPB,
KOTOPBIi SBJISETCS MPUYMHON BOSHUKHOBEHUS Beero»'. CaydaiiHOCTh jKe TOHMMA-
Jach Kak 00J1acTh, ISl OOBSACHEHHS] IPUUMH KOTOPOM €Ille HE CIIOKHIOCH JOCTO-
BEPHOT'O 3HAHMS: <JIFOJM MU3MBICIHIIA MJION CiIydasi, YTOOBI TOJB30BAThCS UM Kak
IIPEIJIOrOM, IPUKPHIBAIOIIMM UX COOCTBEHHYIO HEPACCY IUTETLHOCTE) .

Bcenen 3a 9TUM 3aKOHOMEPHO BO3HMKIIA Hjies a0CONIOTU3AINUA CITyYaifHOCTH,
KOTOPYIO BIIEPBBIE BhICKA3al JNUKYp. Boriomaercs oHa B yYEeHUH O TaK Ha3bIBae-
MOM KJIMHameHe (T.€. CIIOCOOHOCTH aTOMOB CaMOIIPOU3BOJIBHO MCKPUBIISATH CBOE
JBUKEHUE): «KJIIMHAMEH HE JETEPMUHHUPOBAH HUKAKOW BHEIIHEW MPUYMHOM, OH
BO3HHUKAET MIPOCTO B CHITy NMPUCYLIUX aTOMY CBOWCTB U SIBJISETCA HAPYLICHUEM JIE-
TEPMHUHHUCTUYECKON MTPELYCTAHOBIEHHOCTH 3aKOHA BEPTHKAILHOIO MAIEHHA» .

Kak BHIHO, HECMOTpS Ha TBOPYECKYIO HOBU3HY MO3UIMH, (hUiocod Hanpodb
UCKJTIIOYal HEOOXOJAMMYIO 1€IeCO00pa3HOCTh pPa3BUTHSA, MHUpP, MO €ro Y4YeHHIO,
MPEICTABIISLT COOOM UTOT HUYEM HE YIOPSA0YECHHOTO ABM)KCHHS aTOMOB.

Hanbueiiiee pa3BuTue (UIOCODCKOr0 3HAHMS 3aKOHOMEPHO TpeboBasio
PacCMOTPEHHUS KaTErOpuil CIIy4alHOCTH U HEOOXOJIMMOCTH B €IMHCTBE, IPU3HABAs
00BEKTUBHOE HATMYHOE CYIIECTBOBaHUE Kaxaou u3 HuX. CrmenaHo 3TO ObUIO BbI-

JAIOIMMUMCA MBICIIMTCIIEM aHTHYHOCTH ApI/ICTOTeJ'IeM.

' Acmyc B.@. Autnanas punocodus: yuebnoe uznanue. M.: Usparensctso: Beicimas mxkoma. 1998. C. 102.
2 Acmye B.®. Ykas. cou. C. 102.
3 Amnonvckuti M.5. Habmoparens. Ouepku uctopun Buaenus. M.: Ad marginem, 2000. C. 215.
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®dumnocod roBOPUI O HECKOJIBKUX YPOBHAX MOHUMAHUS CITy9alfHOCTH U HEOO-
XOIUMOCTH. [l Halero uccieoBaHusl JOCTATOYHO BBIJIETUTH CaMble OOIIUe
onpenenenusi. O HEOOXOAUMOCTH APHUCTOTENb MUCAT KAK O TOM, «4TO HE MOMKET
OBITH MHAYE... YCIOBHE, O€3 KOTOPOTO UYTO-TO HE MOXKET COCTOATHCS. .. IPUHY KA -
IOIAs CUJIA, KOTOPOM HEBO3MOXKHO CONPOTUBIATECA»' . CIydailHOCTBIO XK€ SBJISET-
CA HEYTO, YTO MOKET OBITh U TAaK U MHAYE, T. €. IPUBXOMAAIIEE» ; «CIy4aliHOE HE
€CTh HU TO, YTO HEOOXOAUMO OBIBAET, HU TO, UTO OBIBAET OOJIBIIEH YACTHIO, @ OHO
€CTh HEYTO TAKOE, YTO IPOMCXOIUT IIOMUMO TOTO U APYTOro»’.

AHTHUYHBIE MBICIIUTENN 3aT0XKWIN (DyHIaMEHTaIbHBIE OCHOBBI JIJIsi TIOHUMA-
HUS HEOOXOJIMMOCTH W CIIYYalMHOCTH, OJHAKO JaJIbHEHIIee pa3BUTHE YUYEHUH 00
ATUX KaTEeropusix TpeOoBasio aOCTpakiuK 00Jee BHICOKOTO YPOBHS.

[TepBbiM k Takoi aOctpakiuu obparwics M. Kant, o0bsBUBIINN BOTIPOC O
COOTHOIIIEHUH HEOOXOJIUMOCTH U CIIYyYalHOCTH aHTMHOMMEHN YHUCTOro pasyma, T.e.
«MBICIIUTEIIbBHOM KOHCTPYKIMEH, BKIIFOYAIOIIEH J1Ba YTBEPKIACHUS - TE3UC U aHTH-
TE3HC, KOTOPBIE UCKIIOYAIOT IPYT APyra, HO B TO K€ BpeMsl UMEIOT OJMHAKOBO HE-
00X0mUMBIH XapakTep»®. B HacTOsAIEM Cllydae aHTHHOMHS OIMCBIBAETCS CIIETYIO-
M obpazom: «Tesuc: B psgy nmpuymH Mupa ecTh HeKas HeoOXoaumasi CyIIl-
HOCTh. AHTUTE3UC: B 3TOM psAly HET HUUYEro HEOOXOIMMOTO, BCE B HEM CIydaii-
HO»’. DTa aHTMHOMHS OTHOCHMTCS K YUCIY IUHAMHUYECKHX, B KOTOPBIX «0ba mpo-
TUBOMOJIOXKHBIX JIPYT PYTY YTBEPKICHHUS..., IPOTUBOIIOCTABICHHBIE IPYT APYTY

TOJILKO 110 HEJOPA3YMEHUIO, MOTYT OBITH 008 HCTHHHBI» .

" Knueun A.H. Yuenne o kareropusx: yaeGHOE mocobue s cTyaeHToB drmocodeknx (axynpreros. Tomck: U3-
a-so TI'Y, 2002. C. 156.

? Apucmomens. Metadusuka // Counnenus B 4 Tomax. Tom 1. M.: Mruicis, 1976-1983. C. 184.

* Apucmomens. Bropas Ananmuruka // Counnenust B 4 tomax. Tom 2. M.: Meicis, 1976-1983. C. 308.

* Opnoe B.B. Ucrtopus uenosedeckoro untemiexra Yactu 1,2. Iepms: Hsmarenscrso IlepMckoro yHuBepcuTeTa.
2002. C. 53.
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Jleno B Tom, uTo ¢unocod mpuzHaeT 0ObEKTUBHOE CYIIECTBOBAHME HEOOXO-
JUMOCTH HCKIIIOUUTENIBHO B MUpE Belleii-B-ce0e (CKpPBITOM OT 4esloBEeKa CYIIHO-
cti). HanmpoTus, B 4yBCTBEHHO-BOCIPUHUMAEMOM MHPE HEOOXOAMMOCTb HHM3BO-
JUTCS A0 CIIOCOOHOCTH CO3HAHMSI YeIOBeKa ObITh YBEPEHHBIM B CYIIECTBOBAHUHU Ka-
KON-TMOO0 BEIlM WM 3aKOHOMEPHOCTH, B MPUIMUCHIBAHUHU Pa3yMOM YEJIOBEKa 3aKO-
HOB npupoze. Takum oOpazom, M. KaHT «puxoauT K aOCOTIOTU3aLMU CITy4aiiHO-
CTH, YTBEpXas, 4YTO BCE BEIIM YyBCTBEHHO BOCIPMHUMAEMOI0 MUpPa COBEPUIEHHO
CJTy4aliHbl ¥ HIMEIOT BCET/A JIMIb SMIMPUIECKU 00YCIIOBIEHHOE CYLIECTBOBAHMEY .

HecMoTpss Ha BBIpAa3UTENBHOCTH KAHTOBCKOI'O YYEHHS, OHO, IIO HAlIEMy MHE-
HUIO, HE MOXKET OBITh B3STO 32 OCHOBY HAayUHBIX IIPABOBBIX UCCIIEIOBAHUI, TOCKOIIh-
Ky CBOJIUT OOBEKTHBHBIE 3aKOHOMEPHOCTH K YEJIOBEYECKOMY CYOBEKTHBH3MY («4e-
JIOBEK JIAET 3aKOHBI IPUPOJIE, & HE TPUPOJIA YETIOBEKY!»®), B TO BPeMs KaKk BaKHEM-
MM TPUHIMAIIAMU HAYYHOTO TO3HAHUS SBJISIFOTCS MPUHIIUIBI OObEKTUBHOTO CYIIIE-
CTBOBAHMSI U ITO3HABAEMOCTH MHUpA.

CnenyromuM ¢GuiaocoGCKuM MOAXOAOM SIBISIETCS JUANEKTUKA, BIEPBBIC B
Hay4YHOU Qopme u3noxkeHHass B Tpyaax [.B.®. ['erens u pa3Butas 3aTeM B MapK-
cuctckoi punmocoduu. Kak mucan @.9Hrenbe, «3a UCXOTHYIO TOUKY Oblia B3siTa
PEBOJIIOLIMOHHAS CTOPOHA €0 GUIOCO(UH, AMATEKTUIECKUH MeTo»°. Ho B3sTa He
MPOCTO TaK: «HAM XOTEJIOCh ... OCBOOOJUTH (3aKOHBI U KaTErOpUU JUATECKTHUKU-
MPUM. aBT.) OT 3TOH MHUCTHYECKOU (hOPMBI U MPEJACTABUTH BO BCEH UX MPOCTOTE H
BceoOmHOCTH» . BMecTe ¢ TeM, «rereieBckas JUajeKTHKa Oblia MepeBepHyTa, a
Jy4llle CKa3aTh - BHOBb IIOCTABJIEHA HA HOTHY, TaK KAK MPEXIE OHA CTOsIa Ha roJIO-
Be» . I109TOMy UMEET CMBICI PaCCMATPUBAThL I'€reIEBCKUI U MApKCUCTCKUM, [Ha-

J'IGKTI/IKO-MaTepI/IaJ]I/ICTI/I‘ICCKI/II‘/’I, Ioaxoabl COBMECTHO.

> Kanm. H. [Iponeromens! Ko BCsKOM Oyaymieit Metagu3nke, MOTYIIEH NOSBUTHCS Kak Hayka / CounHeHHs B 6 TO-

max. T. 4. M.: Meicib, 1963-1966. C. 161.
¢ Tam xe. C. 165.

" Munacan A.M. JluanekTuka KaK JOrHKa: y4e6nuk 1o ¢unocoduu // URL: http:/sbiblio.com. (nara obpamenus
15.09.2013).

2 Jlenun B.{. Matepuanusm u smnuprokputunusm. M.: Tlommruzpar, 1969. C. 157.

} Dneenve @. Jronsur MeliepOax U KOHEI KIaccUIeCKon Hemenkoi ¢punocoduu // K. Mapke, @. Durensc. Counne-
aus B 50 tomax. T. 21. M.: I'ocnionutusgar, 1955-1981. C. 301.

* Dneenve ®@. Autu-Ilropunr. Mocksa-Jlenunrpan: [ocynapcTB. conuanrsHO-3KOHOMAYECKOE H3a-Bo, 1931. C. 9.

> Tam xe. C. 302.
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[Ipexne Bcero, KJIaCCUKU JTUATIEKTUKH 32 UCXOAHBIM MyHKT OEPYyT «OTHOCH-
TEJABHOCTH PA3NUyKs CIYYaiHOro M HEOOXOAUMOIO»', T.€. «TO, YTO HEOOXOIUMO,
CYILIECTBYET Yepe3 APYroe, KOTOPOE pacragoch Ha ONOCPEACTBYIOIIEE OCHOBAHHE
(IpeaMeT U AESITEIbHOCTh) U HAa HEKYIO HEMOCPEACTBEHHYIO ACHCTBUTEIIBHOCTD, HA
CIIyJaiiHOE, KOTOPOE BMECTE C TEM €CTh YCIOBUE» .

[TouTtn kaxaoe coObITHE U HEOOXOIUMO, U CiTy4daiHo. Jlaxke Takoi sipkuii 00-
pasell CIydailHOro JUisi YeJloBeKa OOCTOATENhCTBA, KAK yJap MOJIHUU, B JIPYTou
B3aUMOCBSI3U SIBJISIETCSI HEOOXOAUMBIM, IMOCKOJIBKY BBICTYIIA€T B KaUe€CTBE 3aKOHO-
MEPHOTO CJIEICTBHSI METEOPOJIOTHYECKUX YCIOBUNA M MPEANOCHIIOK (aOCOTIOTHO
HEOOXOIUMBIN XapakTep UMEET pa3Be YTO TEUCHHE BPEMEHHU, KOTOPOE B MIPABOBOM
HayKe BBbIpaKaeT 4epe3 Takue opuandeckue (Qpaktbl, Kak cpoku). [loatomy st
KBATH(UKAIIMKA B KAY€CTBE CIyYAWMHOTO WM HEOOXOIUMOTO 0OCTOSTEIHCTBO Clie-
JyeT OLICHUBATh MPUMEHUTEIHLHO U BO B3aUMOJICHCTBUU C JICATEILHOCTHIO JIUIIA.

Kpome Toro, BaxkHEHIIIUM acCleKTOM JAUAJICKTUYECKOrO MOHUMAHMUS SIBIISIETCS
TO, YTO 3TU KaTETOPUH HE YPAaBHUBAIOTCS, JOMUHUPYIOICH MpU3HAETCS HEOOXO0 U -
MoCTb. «T0, 4TO yTBEpKAAETCS KaK HEOOXOIUMOE, CllaraeTcs U3 ... ClIy4yailHOCTEH,
a TO, YTO CUMUTACTCS CIy4YalHBIM, MPEACTABISET cO00i Popmy, 3a KOTOPOI CKPHI-
BAETC HEOOXOAUMOCTE’; «HEOOXOIMMOCTh IIPOSBISAETCS B CIIYYaHOCTAX M OIIpe-
JEJSIeT UX ... CIy4ailHOCTb — (popMa IPOSBICHUS U JIONOJHEHHWE HEOOXOIMMO-

CTH, HEOOXOJMMOCTh CYLIECTBYET TOJIBKO YEPE3 CIIYUANHOCTE» .

! Jlenun B.U. Vka3. cou. C. 159.

? I'ezens I'.B.®. Dunuknonenus punocopekux nayk. Tom 1. Hayka Jloruku. M.: Meicis, 1975, C. 327.

} Dneenve @. lopsur Deiiepoax. C. 303.

* Opnoe B.B. Ocuosbl ¢punocodpun. O6mas dmrocodus. Beimyck 2. Ilepmb: UsparenscTBo IlepMcKoro yHuBepcuTe -
Ta. 2006. C. 98.
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[IpencraBisercs, 4To AUAJICKTHKA W SBISICTCS HeoOXomuMmon drrocodckoit
0a30i Ui CHelUalbHBIX HayK, MOCKOJBKY BCE HAyKH CTalld JTUAJCKTHYHBIMH,
MPUHIMIBI BCEOOIIEH CBSA3M U pa3BUTHUSL MPUOOpENH rino0anbHbIA XapakTep. 3aKo-
HOMEPHO, YTO OOJBIITMHCTBO JMCCEPTAMOHHBIX PabOT OEpeT 3a OCHOBY METOJ
JTUMAJIEKTUYECKOTO MaTepuain3Ma; MO3HaBaTh MUP Yepe3 MPU3MY MaTepuaiu3mMa u
JMAJICKTUKY — 3HAYUT MO3HABATh MUP TaKUM, KaKOl OH €CTh, HE yHpolias €ro, Ho
U HE NPEeyMHOXkasi IOCTOPOHHUMU CYITHOCTSMHU CBEPX JIOJDKHOTO. M cooTHOIICHHE
Cilydas U HEPEOI0JIMMOM CHUJIbl UMEET THAICKTUYECKYIO TIPUPOTY.

«Heobxoaumoe, cienoBaTelbHO, JOJDKHO OKa3aThCS YE€M-TO IIOJIOKEHHBIM,
OIIOCPEACTBOBaHHBIM», — mucan ['.B.®. ['erenp, — HO B TO )€ BPEMS - OHO TaKOBO
HEMOCPEACTBEHHO, OHO TAKOBO, IIOTOMY YTO OHO €CTh»'. He00X0MMOCTh, B CaMBIX
00X XapaKTePUCTHKAX — ATO TO, YTO, JOJDKHO OBITh, UMEET HaJIC)KAIEe OI0-
CpPEACTBOBAHKE, HO B TO K€ BPEMs U HE MOXKET ObITh MHAYE U SIBIISICTCS] HE3aBUCH -
MBIM OT KaKOH-IM0O0 00YCIOBIEHHOCTHU APYTrUM. TakuMm XapaKTEpPUCTHUKAM COOT-
BETCTBYIOT, B IEPBYIO OUepeib, IPAaBOMEPHOE MOBEACHUE CYOBEKTOB IIpaBa, a TaK-
K€ COBEpIIaEMbIe UMW BUHOBHBIE TPOTUBOIPABHBIEC JCSHUS.

Cnyyaitnoe ke onpenensercs ['ereiem kak «BooOIIE JIMIIIb HEYTO TaAKOE, YTO
MMEeT OCHOBAaHHUE CBOETO OBITHUS HE B caMoM cebe, a B IpyroMm. ... MBI COOTBET-
CTBEHHO 3TOMY pacCMaTpHUBaeM ClIydyallHOE KaK HEYTO TaKOE, YTO MOXKET ObITh U
MOJKET TaK)K€ U HE OBITh, MOXKET OBITH TEM HIIM UHBIM, Yhe OBITHC WU HEOBITHEC,
OBITHE TOTO WJIM HWHOTO POJia MMEET CBOE OCHOBAaHHME HE B HEM CaMOM, a B
napyrom»®. Takum 00pa3oM, CIydaliHOE — 5TO BHEIIHSAS CTOPOHA JEHCTBHUTEIHHO-

CTHU, UMCIOIIICC CBOC OCHOBAHUC B IPYTOM U 3aBUCHUMOC OT APYIoOro.

' Tecenv I'B.®. Vkas. cou. C. 318.
2 Tam xe. C. 322.
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JIs 1iesier Halero UCCIeq0BAHUS U3JI0KEHHBIN BBIIIE MOCTYJIAT YPE3BbIYAM -
HO Ba)KEH. B Ipa’kJaHCKOM IpaBe €ro MpOsIBJICHUE MPOCIEKUBAETCSA B MPU3HAKE
BHEIIIHETO MO OTHOIICHUIO K JIESITEIIbHOCTH O0SI3aHHOTO JIMIA XapakTepa 00CTos -
TEJIBCTB HEMPEOJOTUMON CHIbl. MOKHO 0€3 MpeyBeTNYeHUs CKa3aTh, YTO BHEIII-
HUM 1O OTHOIICHHIO K JIEITEIIbHOCTH JIMIA MPU3HAK YKa3bIBACT Ha CIyYalHBIN Xa-
paKTep MPOU3OIIEIIEr0 O0CTOATENbCTBA, JEMOHCTPUPYS, UTO 0OCTOSTEIIHLCTBA HE-
IPEOIOIUMOM CUJIBI SIBJISIFOTCS €QUHUYHBIM BHJIOM CITy4ailHOCTH.

B cBsi3u ¢ 3TUM BBI3BIBACT COTJIacHe W MOAJEPIKKY BBIBOJ, ClelaHHbIN B.A.
OWNreH3uxToOM, MOJaraBIluM, YTO «IIPUYUHA CIIYYaWHOIO JISKUT HE B HEM CamMoM, a
B JPYrOM BHEIIHEM SIBJICHUU ... HENPEOAOJHUMAs CHUJia — 3TO PA3HOBUIHOCTH CIIy-
yast B prI0co(PCKOM CMEICIIE, KOTOPOMY MPUIAETCS IPABOBOE 3HAYECHHEN .

Ho wucuepnbiBaloTCA 1M CAY4YallHOCTH B TPAXKIAHCKOM IIpaB€ TOJBKO He-
npeogonuMon cuiion? IlocMOoTprM Ha COOTHOIIEHUE TPAXKAAHCKO-IIPABOBOTO CIIY-
yas ¢ ¢punocodcekoil kateropueit cinyyaiiHocTH. C 0003HaYEHHBIM BbIlIe Puiocod-
CKHM COJICp’KaHHEM CIYyYalHOCTH KpalHE HE COrJacyeTcsi NMOHMMAaHHUE Ka3yca,
CBOMCTBEHHOE MHOTHUM IIMBHJIMCTaM: TOJIKOBAaHHUE Ka3yca KakK BHJa MPABOBOIO I0-
BeleHus B popMe BCIKOTO HEBUHOBHOTO AeicTBHs (0€31eiCTBUSA)?; «CaydaliHOCTh
XapaKTepu3yeT HENPEABUACHUE CyOHLEKTOM PE3yILTATOB €0 ICHCTBUD .

Takoro poja «ciay4am» UMEIOT OCHOBAHUE B CaMOM ceOe — B MPABOBOM IOBE-
JICHWHU, a TaKKe€ B CyOBEKTHUBHBIX Mpolieccax JIMYHOCTHU JACIMHKBEHTA W €ro Jesi-
TEJILHOCTHU, B €T0 CO3HAHUU U BOJIE, @ HE B YEM-TO JPYTOM U BHEIIIHEM IO OTHOIIIE-
HUIO K YIIOJTHOMOUYEHHOMY JIUILy. Be3ycioBHO, OHU HE SIBISIOTCS CIIy4alHOCTBIO B

CTpOroM (prII0COPCKOM CMBICIIE, @ OTHOCATCS K Py HEOOXOUMOCTH.

! Otizenzuxm B.A. TIpo6nema pucka B rpaxkaanckoM npase. C. 123,

2 [Tnommukos B. TIpenpHHAMATEIbCKAS ASSTENBHOCTh U IPUHIAI OTBETCTBEHHOCTH 3a BiHY // COBETCKas 10CTH -
must. 1993. Ne 19. C.28.
} Kpacasuuxos O.A. YOpunudeckre (akTsl B rpaxkaanckoM npase. M.: Tocropusaar, 1958. C. 169.
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Opnnako 0003HaUY€HHBbIE OOCTOSITENHFCTBA UMEIOT JABOMCTBEHHYIO NMPOTUBOpE-
YUBYIO MPUPOJIY — OHU SIBJISIOTCA HEOOXOIUMOCTBIO, HaIIeAIIeH CBOe 0ObEKTHBY -
POBAaHHOE BOBHE CYILECTBOBAHUE YEpE3 CIYyYaWMHOCThb. B IENSIX MOSCHEHHS HTOTO
CYXXJIeHUsI 00paTUMCS K MHEHHIO CIEIUaIiNCcTa B 00JaCTH MaTepUaTUCTHICCKOU
muanexktuku U.B. [lununeHko, MpeyioKUBIIETO CIEAYIONIYI0 KiacCU(UKAIIUIO
CIly4ailHOCTEH: «JIMIIb T€ CIYyYalHOCTH, KOTOPhIE OPraHUYECKH CBSI3aHbI C HEOO-
XOJIMMOCTBIO, KOTOPBI€ BBI3BaHBI JICWCTBUEM BHYTPEHHHX (DAKTOPOB, OTHOBpE-
MEHHO SBJIAIOTCS (POPMOIA IIPOSIBIEHUS HEOOXOAUMOCTHU U JOIIOJHEHHUS K HEW» .

NMeHHO K TakoMy BHJY CIIyYalHOCTEM MPUHAIJIEKAT OIKMCAHHBIC BBIIIE
BUJIbI Ka3yCOB, HO HE K «YHCTOW CIy4alHOCTW», a K TOW, UTO sBIseTcS (HopMon
ObITUSI HE0OXOoAMMOCTH. Takue CIy4yallHOCTHM CaMH CYTh €CTh HE0OXOJMMOCTH:
«CITy9afHOCTH, KOTOPBIC OMOCPEAYIOT Ka3yC, SBIAIOTCS (OpMaMH BBIPAKCHHUS
HEO0OXOJAMMOCTEN, KOTOpHIE 3aJI0KEHbI B CaMOM NE€ATENbHOCTH OTBETCTBEHHOIO
unan’,

Bropo¥ ke BUI CIIy4alWHOCTH, BBIJICIISIEMBIA aBTOPOM, - «CIIyYalHOCTH, BBI-
3BaHHBIC JIMILIb BHEITHUMU (PaKTOpPaMH, OHU TOJIBKO JOTIOJHEHUE TaHHOW HE00XO-
JIUMOCTH»’. ITO CBOETO POJA «UUCTHIE CIIy4aWHOCTH» II0 OTHOLIEHHIO K JIMILY, JIe-
Kalllhe 3a IpelesaMu €ro AeATesbHOCTA. [IoOMUMO HEnpeonoaMMoN CUIIbl OHU
OXBAaTBIBAIOT HEKOTOPBIE BUJbI Ka3yCOB, KOTOPHIE ONPEAEISAIOTCS KaK «COOBITHE,
KOTOpPOE HACTYIAET HE B CUJIy HAINPaBJIECHHOW HA HETO BOJIU JIUIA U IOTOMY HE MO-
KET OBITH MIPELYCMOTPEHO MPH JAHHBIX YCIOBHUAX»". CI01a OTHOCATCS SBJIEHHS CO-
LMAJIBHOrO Xapakrepa (Hanpumep, WHQIALNS, HHbIE SKOHOMUYECKUE MOTPACEHHUS

U T.11.), 0OBEKTUBHBIC TIPUPOJIHBIE COOBITUSI (CHETOIIAI, TOJIONET U JIp.).

! IMununenxo U.B. TIpoGiema HEOOXOAUMOCTH U CIy4aliHOCTH B (PUIIOCO(HH U €CTECTBOZHAHUMM: aBTOPE(. JHC. ...
n-pa duioc. Hayk. M,1966. C. 10.

? [asnoockuii E.A. Ciy4ail u HenpeoonMmasi Cuila B rpaxaanckom mpase. C. 74

* Iununenxo U.B. Yxa3 cou. C. 11.

* Aumenes I0.B. Ykas. cou. C. 23.
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JIeHCTBUTENIBHO, 3TO Clly4yalHble siBIICHUSA. HO HE TOJIBKO cilyyaliHble, HO TaK-
K€ U NPEAOTBPATUMBIE C IOPUAUYECKON TOYKHU 3PEHUS, T.€. T€, KOTOPBIE Pa3yMHO-
My ¥ OCMOTPHUTEIIbHOMY CYyOBEKTY IIPEOI0JIETh HE COCTAaBUT Tpyaa. M motomy ciy-
YaifHbIe COOBITHS TAaKOTO poJia HE OTHOCATCS K 0OCTOSITENIbCTBaM HEMPEO0JIUMOM
CWJIBI U HE BJIIEKYT UCKIIFOUEHUS TPAXKIAHCKO-ITPABOBON OTBETCTBEHHOCTH.

Takum oOpa3zom, MOKHO KOHCTaTHPOBATh, YTO, BO-IEPBBIX, C TOUKU 3PECHHUS
¢bunocodckoil METOOJIOTUH B KAYECTBE CIYYaMHOCTH B IPa’KJAHCKOM IpaBe BbI-
CTYNAIOT OOCTOSITENIbCTBA HEMPEOAOTUMOM CHUIIbI, KOTOPBIE, OJIHAKO, SIBIISIOTCS HE
IIPOCTO CIy4YaWHOCTBIO, IIPEJIOMIICHHOW HAa IIPAaBOBBIC OTHOIIECHMS, HO TAKXKE Xa-
PAKTEPU3YIOTCS BAKHEUIINM HOPUIUYECKUM IPU3HAKOM - IPU3HAKOM HENPENOT-
BPAaTUMOCTHU. BO-BTOPBIX, K YHCIy CIy4alHOCTEN OTHOCSTCS TAKXKE U HEKOTOPBIE
BUJIbl TPAXKJIAHCKO-IIPABOBOr0 Ka3yca, UMEKOIIME, OJHAKO, MPEIOTBPATUMBINA Xa-
pakTep U OTBETCTBEHHOCTh HE MCKIIOYAIOUIUE (CHEromaj, rojioyie]l, SJKOHOMHYE-
CKHE€ TOTPSCEHUA T.N.). B-TpeTbux, 3HAUUTETBbHOE KOJUYECTBO OOCTOSTEIBCTB, B
IPAKIaHCKOM ITpaBe MOHUMAEMBIX I0J] CIIy4aeM, OTHOCSTCA HE K CIIy4YalHOCTH, a
K HEOOX0IUMOCTH B (hUJI0COGCKOM CMBICIIE.

DopMaAIBLHO-IOPHANYECKOE OTTPAHUYEHHE HENPEOA0JUMOM CHIIbI OT CJIY-
yas. Bce MHOrooOpasue Teopuil Mo pa3rpaHUUYCHUIO Clydas U HEMPEOoJ0TUMOM
CUJIBI MOKHO CBECTH K HECKOJIBKUM OCHOBHBIM HAaIlPaBJICHUSM.

IIpencraBureny nepBOro HAIPABICHHS CUUTAKOT, YTO HENPEOAOJIMMAas Cuia
OTIMYAETCA OT CIydYas IPU3HAKAMHU YPE3BBIYAMHOCTH W HENPEIOTBPATUMOCTH '
WIH 5K€ MCKIKOYHUTENLHO MPU3HAKOM HENPEI0TBPATUMOCTH . PaccMOTpHM Ipeiio-

JKCHHBIC KPUTCPHUHU 110 OTACIBbHOCTH.

Cwm.: Cosemcroe rpaxaanckoe npaBo. YueOnuk. T. 1 / Ots. Pen. Hoddde O.C., Toacroii FO.K., Yepenaxun
B.B. JI.: U3x-Bo JII'Y. 1971. C. 439-440; Ias3e @.H. Bo3menienue Bpena, NPUUNHEHHOTO MEXaHU3UPOBAHHBIM
TpaHcropToM. MuHck: YHuBepcurerckoe, 1988. C. 14.
* Hee3200una E.JI. BuHa Kak ycnoBHe OTBETCTBEHHOCTH BO BHEJOTOBOPHBIX OOS3aTENBCTBAX 110 3aKOHOIATENBCTBY
Poccuiickoit @enepariu // Bectank. Omckoro yausepeutera. 2010. Ne 3. C. 211.
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XOTSl ¥ HENb3s COTJIACUTHCS, YTO JIFOOOW MPOCTOM CiTydail SBIISETCS «B TOH
WM MHOM Mepe 4Ype3BbYaliHbIM» ' (IOMYyCTUM, HE BBIXOAIINE 3a Mpeaeibl Kazyca
OOBIYHBIE KOJIEOaHUs CUJI NPUPOJIbl HUKAK HE MOTYT OBITh Ha3BaHbI YPE3BbIYANHBI -
MH), HO MHOTHE Ka3yChl YPE3BbIUAMHOCTHIO JEUCTBUTEIBHO XapakTepusyrorcs. Jlo-
CTATOYHO CKa3aTh, YTO JIa)K€ CWJIbHEHIINE pa3pylIUTEIbHbIC MPUPOIHBIE CTUXUH,
BJICKYIIIME BBEJCHUE PEKUMA UPE3BbIUAMHOW CHUTYyallMH, 3aTparvuBas KOHKPETHOE
0053aTeNIbCTBO, HE BCEI/Ia MPUBOJAT K HEBO3ZMOXKHOCTH €0 MCIOJHEHUS, TEM ca-
MBIM HE TPHU3HABASCHh HEMPEOJOJUMON CHJIOM M OCTaBasCh B paMKaxX IPOCTOrO
caydas’.

Kpome Toro, OECKOHTpPOJbHOE TMPOSIBICHUE BPEJOHOCHBIX CBOMCTB
HMCTOYHUKA TOBBIIMIEHHON OMACHOCTH, OTHOCSAIIEECS K Kazycy, TaKkKe SBISIETCS
gype3BbuaiiHbIMU. Kak OBUTO CKa3aHO B OJTHOM M CYJIEOHBIX aKTOB, «aBTOMOOWIIb
MOJTYyYHJT MEXaHUUYECKHE TOBPEXKJCHUS B pe3yJibTaTe MpopbiBa TPyOONpPOBOIA
(cmencTBue OMPECCOBOYHBIX paboT), ...BUHBI BoauTens K., ynpasisBiieit
aBTOMOOUJIEM B MOMEHT €r0 MOBPEXKACHUS, ... HE YCTAaHOBJIEHO. ... K. He Morua
OPEANONIOKUTh, YTO BO BpPEeMs JIBIDKCHUS MOTYT BBUICTETh ITOCTOPOHHHUE
IpEeIMETHI, MOJTOMY IPOMCINECTBHE KBamu(uuupyercs Kak Kasyc (ciaydaii)»’.
BHe3zanHOCTh W DKCTPAOpPAUMHAPHOCTb, T.€.  YPE3BBIYANHOCTH  JAHHOTO
00CTOATEILCTBA HE BBEI3BIBACT COMHCHHM, OJHAKO OHO OOOCHOBAaHHO OBLIO
MIPU3HAHO Ka3yCOM, a HE HEMPEOO0JIMMOMN CUIION.

Kak BuguM, npu3HaK 4pe3BBIYAHOCTH HEIOCTATOYEH B JieJI€ OTTPaHUYEHUS
MPOCTOrO CJIy4asi OT HEMPEOJOJIUMOMN CHJIBI.

MHeHne 0 NpeaoTBPaTUMOCTH Ka3yca TakXKe paslielsiercs He BceMU. «Eciu
BO3MOKHOCTh TMPEIOTBpalleHUs] Bpeaa ObLla JIEUCTBUTEIBLHO PEaIbHOM, TO, OYe-
BHJIHO, M TIPEABUCHNE OBLIO MM JOJDKHO OBLIIO OBITh pPealibHBIM. A MpPH TaKOM
MOJIOKEHUH TTOBEJICHUE MPUUYUHUTENS CIEAYET MPU3HATh BUHOBHBIM; OH JIOJIKEH

HECTH OTBETCTBEHHOCTD 3a BUHY»', — cripaBeainBo ykasbisan H.C. Maeun.

' Kpasyos A. Yxas. cou. C. 29, Sumenes FO.B. Yxas. cou. C. 129.

? KOHKPETHBIE MPUMEPHI TAKUX YPE3BBIYANHBIX CUTYAIU OyIyT IPUBEIEHEI B CIEAYIOMEM maparpade.

% Mocranosnenue BoceMHaaNaTOro apOMTPa)KHOro aneMIsudoHHoro cyaa ot 30.10.2012 Ne 18AIT-10425/2012 //
URL: http://ras.arbitr.ru (nata oopamenus: 15.09.2012).
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OdeBuHO, CiTy4yail MOXKET XapaKTepPU30BaThCS KaK YPE3BBIUAWHOCTBIO, TaK U
HENPEIOTBPATUMOCTBIO, U PA3rPAHUYUTh €ro C HEMPEOAOTUMOM CUIION TOJIBKO Ha
OCHOBE JTAaHHBIX KPUTEPUEB HEBO3MOKHO.

[TocnemoBaTeny ciieayronieil TEOPUU MOJIAraloT, YTO CIIy4Yall XapaKTepusyeT-
cs1 CyOBbEKTUBHOM HEMPEI0TBPATUMOCTBIO, a HEMPEOA0IuMas Cujia — 00 bEKTHBHOM
HENpea0oTBpaTUMOCThI0. MHOTIa, Kacasch BOMpOCa O HEMpPEOJONMMON CHIle, Cy-
neOHbIe OpraHbl YKa3bIBAIOT B CBOMX aKTaX: «€€ OTJIMYHE OT CIIydasi B TOM, 4TO OHA
MMEET B OCHOBE OOBEKTUBHYIO, 4 HE CyOBEKTUBHYIO HENPEI0TBPATUMOCTEY '

BwmecTte ¢ Tem, Ha BOIpoc, a 9TO K€ €CTh CyObeKTHBHAS U OOBEKTHBHAS He-
NPEIOTBPATUMOCTb, FOPUCTHI OTBEUAIOT MO-Pa3HOMY.

HekoTtopele monararT, 4To ciydail HePeIOTBPATHM B CHITy HEBO3MOKHOCTH
€ro TPEeABUICTh, a HEMIPEOJOINMAs CUjla — HE3aBUCUMO OT TaKOW BO3MOKHOCTHZ.
C 3THM TPYIHO COTJIACUTHLCS: XOTS HEKOTOPBIC HEMPEO0JIMMBIE 0OCTOSTEIHCTBA
JCHCTBUTEIHHO HEMPEIOTBPATUMBI HE3aBUCHUMO OT TIPEJIBUICHUS, HO JPYTHUE BCE

KC MOT'yT OBITH MpCaAOTBPAIICHBI IIPHU 3HAHUHN 00CTaHOBKH HaCTYIUICHUA ABJICHUA.

* Maneun H.C. Buta HeoGX0auMOe ycaoBue oTBeTcTBeHHOCTH // CoBeTCKOE rocymapctBo u mpaso. 1972, Ne 1. C.
31; O HempenoTBpaTUMOCTHU Cciydasi ucanu takxke Hosuyxuit U.b., Jlyny JL.A. Obmee yueHne 00 00sS3aTEIBCTBE.
M., 1950. C. 356; Ouicenzuxm B.A. Kareropusi «pucka» B COBETCKOM rpaxkaaHckoM mnpase // [IpaBoBenenue. 1971.
Ne 5. C. 66.

! Mocranosnenne Broporo apb6urpaxsoro anemmsimuonHoro cyaa ot 31.09.2012 mo memy Ne  A29-296/2012;
[NocranoBnenne TpHHAAATOrO apOUTPAXKHOTO aneIUISIIUOHHOTO cyaa oT 11.02.2013 mo memy NeA42-4303/2012 //
O06a nokymeHTa morydeHsl Ha caifte / URL: http://ras.arbitr.ru (mata obpamenus 18.02.2013).

2 Kannynosa E.C. Yxa3. cou. C. 127; 3axapoBa O.H. Vka3. cou. C. 51; Hsanosa C.H. Yka3. cou. C. 84; Kamenkos
B.B., Kamenxos A.B. OcHOBaHUSI OCBOOOXICHUS OT TPa)XIaHCKO-IIPaBOBOH OTBETCTBEHHOCTH // Bromnerens HOTa-
puanbHol npaktuku. 2007. Ne 4. C. 25.
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Mo:xHO npuUBECTH B NpuMep HaBoJHEHHE B I. CepoBe, MPOU3OLIEaIIEe B Te-
PHOJI BECEHHETO TMOJIOBOIbS, KOT/Ia UMEJI MECTO HEOBIBAJIBINA JTOKIEBON IMaBOJIOK,
T.€. BHEIIHEE Ype3BbluaiiHoe coObITHE. CrieruaiucTaMu Toraa OblI0 YCTaHOBIICHO,
YTO TIPOpPHIBA TJIOTUHBI, & CJIEIOBATEILHO W HABOJHECHHMSI, MOKHO OBLIIO M30€XKaTh,
ecyu Obl epcoHall, 00CITyKUBAIOIUN THAPOY3€E, pacroiarail HaJJIeKallluMU CBe-
JICHUSMHU O HEOOBIYaWHBIX MacIITadax rpsayliero naBojka U He MPUCTYIHI Obl K
IITATHBIM OINEpalrsM, CBSI3aHHBIM C HAKOTUIEHUEM M KOHILIEHTPAIIMEN BOJIBI B IIpe-
nenax Bogoxpanuarma'. MoKHO yBEPEHHO KOHCTATHPOBATh, YTO B YHCIIE POYETO
HEBO3MO>XKHOCTb MPEAYINPEKACHUS OCIEACTBUN TPUPOJHON HEMPEOAOJIUMOM CTH-
XuH ObUTa 00YCIIOBJIEHA U HETIPEABUICHHOCTHIO €€ HACTYIIICHUS.

[ToaTOMYy 3aBHCMMOCTH HEMPEIOTBPATUMOCTH OT MPEABUACHUS HE MOXKET
CIIY>KUTh BOJIOPA3JIEIIOM JJIsl pa3rpaHUdYEHUs Ccllydasi OT HEMPEOI0TUMOMN CUJIBL.

B cooTBeTCTBUU C MHEHUEM JIPYTHX IOPUCTOB, CYOBEKTUBHAS HEMPEIOTBpA-
THUMOCTb 03HA4aeT HEMPEAOTBPATUMOCTb UCXO/ISI U3 «BO3MOKHOCTEN TAHHOTO KOH-
KPETHOrO JuIa». A OOBEKTHBHAS HENPEAOTBPATUMOCTh - HEMPEIOTBPATUMOCTD
«HE TOJILKO JIJIs1 JAHHOTO MPABOHAPYIIMUTENSA, HO U JJIsl APYTUX JIUL, OJHOTHUITHBIX
II0 POy ¥ YCIIOBUSAM JEATENLHOCTI .

HNHorna 3To MHEHHE H3IaraeTcsl B UHOW CIIOBECHOM 000JIOUKE: IO TPOCTHIM
(HexBaMM(ULMPOBAHHBIM) CIIy4aeM MOHUMAETCS OOCTOSITENIbCTBO, KOTOPOE BOOO-
1Ie-TO MPEAOTBPATUMO MPU TAHHOM YPOBHE Pa3BUTHUS HAYKU U TEXHUKH, HO KOTO-
pO€E NPpU JAHHBIX KOHKPETHBIX YCIOBUAX OKA3aI0Ch CITyYaiHBIM»’,

Nnu noguepkuBaeTcs, 4To MpHU CChUIKE HA HEMPEOIOIUMYIO CHITY JIUILY Majo
JI0Ka3aTh MPUHSATHE MEP OCMOTPUTEIBHOCTH, HEOOXOJUMO «J0Ka3aTh OOBEKTUB-
HYI0 HEBO3MOXXHOCTh HAJJIC)KAIETO MCIOJHEHUS, T.€. TOT (PaKT, 4YTO Jaxe CCIH
Obl OH ... TIPOSIBMJI Ooyiee 3a00TIUBOCTH U OCMOTPUTENHHOCTU, YEM TE, YTO OT

HETO TPEOOBAIIKCH, ... OH BCE PABHO ObI HE CMOT MCIIOJHHUThL 00S3aTENLCTBOM .

"' Cm.: Kanaynosa E.A. Yxas. cou. C. 140.

2 [Maenoockuii E.A. Cnyqaii u HenpeojonnmMas cuiia B rpaxaanckom npase. C. 102. Cwm. taxxe benaxosa A.M. Bos-
MeUIeHHE Bpeaa, IPUUMHEHHOIO0 UCTOYHUKOM MOBbIIeHHOW onacHocTH. C.43; [anyes B.B., [Jonyos C.E. Bo3me-
LIEHHE Bpea 0 COBETCKOMY 3aKoHonaTenscTBy. M.: FOpua. nut, 1990. C. 229.

* I'ypeeuy M.I". HekoTOpBIE BOMPOCHI OTBETCTBEHHOCTH BJIAJIENLIEB HCTOYHUKOB TIOBBINIEHHON OMACHOCTHU 3a MPH-
YHHEHHBIN Bpex // Yuensle 3amucku. [lepms, 1966. Ne 164. C. 115.

* IMpaxmuxa npumenenns I'paxmanckoro kogekca Poccuiickoit ®enepannu Yactu nepsoit. C. 1018.
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[IpencraBnsgercs, uro auddepeHmpoBaHue CyOBEKTHBHO M OOBEKTHBHO
(cBepx) BO3MOXHBIX MEp MO HEJIOMYIICHUIO (WJIM) JIMKBUAIIUN TTOCIEICTBUMA 00-
CTOSITEJICTBA KpailHE HEOOOCHOBAHHO. fIBIEHHE HE MOXKET OBITh MTPEAOTBPATUMO C
CyOBEKTUBHOM TOYKU 3PEHUS U HEMPEIOTBPATUMO C MO3ULINNA OOBEKTUBHOTO KpH-
tepusi. Kak yxe Obulo yKa3zaHO B NEPBOIl TJ1aBe, €AMHCTBEHHBIN pa3yMHBbIN KpUTe-
pHUIi HENPETOTBPATUMOCTH — HENPEAOTBPATUMOCTD C TOUKH 3PEHUS BO3ZMOXKHOCTEN
[IPABOHAPYIIMTEIS U JIUL, OAHOTHUIIHBIX C HUM I10 POJY U YCIIOBHSIM JIESTEIBHOCTH.
HenpeaoTBpaTUMOCTh ¢ TOYKHM 3pEHHUsSI BCEOOIIMX BO3ZMOMKHOCTEH COLlMyMa — 3TO
b (opMaabHas BO3MOXKHOCTh MPEAOTBPATUTH Bpea. BermomuHaeTcs B CBsI3U C
3TUM TErejIeBCKOE YYEHHME O JUAJEKTUKE BO3MOXHOCTH M JIEHCTBUTEIBHOCTH:
«(popMaabHO BO3MOYKHO BCE, YTO HE MPOTHBOPEUUT ceOe€, TOKIECTBEHHO C COOOM.
Bo3mokHo, HanpuMmep, yTo cerojaHsa JIyHa ymazger Ha 3eMilt0, TypEUKHI CylTaH
caenaercs puMckuM namnorw. OnHako (GpopMaabHOM BO3MOKHOCTU MPOTUBOCTOUT
Apyras BO3MOXHOCTb, T.€. HEBO3MOXHOCTb B OTHOLIEHHWH NepBoil. DopMasibHas
BO3MOKHOCTB, II09TOMY 10 CYTH JI€jla €CTh HEBO3MOXKHOCTH»'. M TOYHO Tak ke
dbopmainibHas (00bEKTUBHAS) TPEIOTBPATUMOCTD €CTh HEMPEIOTBPATUMOCTb.

Bonee Toro, 3auactyio Bo3aeHCTBUE MPOCTOro ciayyas oOjanaer Kyda Oosee
CWJIbHBIMH, YEM HEINPEO0INMas Cuja KOJUYECTBEHHBIM U (MJIM) KaueCTBEHHBIMU
xapakrepuctukami. [Ipumep: Bepxosubiii Cyn P® otmeHn nocTaHoOBICHUE Cyaa
KaCCallMOHHON WHCTAHIIMH, KOTOPBIM OBLJIO OTKA3aHO B yJIOBJIETBOPEHUH TpeOOBa-
Huit I1. k razocHabxaromel opraHu3alu O BO3MEIICHUH Bpeaa, MPUYMHEHHOTO
CaMONPOU3BOJIbHBIM B3pBIBOM T'a300bITOBOM cMecH. B o0ocHOBaHMM OBLIO yKa3a-
HO: «OTBETCTBEHHOCTb 3a BpE], IPUUYNHEHHBIN JEHCTBUEM MCTOYHHMKA ITOBBIIICH -
HOM OIACHOCTH, JIOJ>KHA HACTYNaTh KakK MPHU LEJIEHANPABICHHOM MX HCIIOJIb30Ba-

HHH, TaK ¥ IIPH CAMOIPOU3BOJILHOM IPOSBICHUH UX BPEIOHOCHBIX CBOUCTBY .,

' Opnoe B.B. Uctopus genoBedeckoro uaTemiekTa. C. 98.
2 Onpenenenne Ne 78-806-64 // Bromnerens BC P®. 2007. Nell. C. 25-27.
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Kak BunuMm, Bpen OblT MPUYMHEH B PE3yJbTaTe CaMOIPOU3BOJILHOTO MPOSB-
JICHUSI BPEJOHOCHBIX CBOMCTB MCTOYHMKA ITOBBIIICHHOM OIIACHOCTH, T.€. B pe-
3yJbTaTe Ka3zyca, a He HEeNpeoAoJnMon cuiibl. OHAKO MOXHO JIK TOBOPHUTH O Ka-
KOU-THO0 «0OBEKTUBHOM MPEJOTBPATUMOCTHY JAHHOTO 3Kciiecca? Jlymaercs, 4To
B3PBIB ra300bITOBON CMECH, IO CBOEH MPaBOBOM MPUPOJIE HE BHIXOAIIUN 32 paM-
KM Ka3zyca, UMeeT ropaszio 0oJjiee CUIbHBIE U MOIIHBIE Pa3pyLIUTEIbHbIE MTOCIE-
CTBUSI, YEM HHBIE 0OCTOATENHCTBA HEMPEOI0JIUMON CHIIbl. 1 TOBOPUTH O TOM, YTO
TaKOM Ka3yC MOXHO MPEIOTBPATUTUTh, IPUJIOKHB MEHBIINE, YEM K ITPEAOTBpAILIE-
HUIO HENPEOJOJIUMOM CUJIbI YCUIIUS, HE IPEACTABIISIETCS BO3MOXKHBIM.

Hcxonsa U3 u3noKeHHOTro, TeOpHsl 00BEKTUBHOW/CYOBEKTUBHON HETIPE0TBPA-
TUMOCTbh TaK>K€ HE MOXET OBbITh B35ITa 32 OCHOBY.

Crnenyroliiasi MonbITKa OPOYEPTUTH TPAHUILY MEXKIY CIydaeM M HEHpeO10JIH -
MOW CHJIOM COCTOMT B MPUIAAHUM 3HAYEHHS PA3rPaHUUUTEIILHOTO KPUTEpPHUS IPH-
3HAKy BHEIIHETO XapakTepa, MPUCYLIEro HEMPEOAOJIMMON CUJIE U HECBOWCTBEHHO-
ro ciyyaro. OIHAKO MPAKTUYECKH BCE HUCCIIEIOBATENN MCIOJIb3YIOT TaHHBIA KpH-
TEepUI aKKypaTHO U HE a0COJIIOTU3UPYIOT €ro 3HaUeHHE, MOCKOJIbKY «IOXK/b, TP/,
roJIOJIET HOCAT BHEIIHUM XapakTep, HO HE SBIISIIOTCA SKCTPAOPAUHAPHBIMH, TO
€CTh HE MOTYT ObITh OTHECEHBI K HEIPEOIOIUMOI CHIE» .

ITo cpaBennmmBomy 3amedanuto M.b. HoBuikoro, «eciny npaBuiIbHO MOJIOXKE-
HUE O TOM, UYTO «HETPEOJA0IUMAs CHIIa» €CTh 00BEKTHBHO-CITy9aifHOE COOBITHE, TO
HEJb3s CKa3aTh, YTO BCSIKOE OOBEKTUBHO-CIIy4ailHOE COOBITHE €CTh «HEMPEO0IH -
Mas cuiaa»»’. VHBIME cloBaMH, IH000€ OOCTOSATENLCTBO HEMPEOAOIUMON CHJIEI
€CTh BHEIIHEE, HO HE JIF000€ BHEIIHEE 00CTOSATEIHCTBO €CTh HEMPEOJ0IMMas CUIa.

[Toxanyi, mume O.B. JIMuTpueBa cunTaeT BHEIIHUM K JIESITEILHOCTH JIAIIA
XapaKTep €IMHCTBEHHBLIM M JOCTATOYHLIM KPMTEPMEM pasrpaHMYeHHs’. XOTs,

663}/CHOBHO, 9TOIr0 MaJIo JJIsd pCIICHHA MOCTaBJICHHOM 3aJa4H.

! [Tanoockuii E.A. Criyuaii v HEIIpeomonuMas Cuia B rpaxkaanckom npase. C. 74.

? Hosuyxuti M.B. Cnenku, nckoBas 1aBHOCTb. M.: Tocropusaar, 1954. C. 184.

3 Imumpueea O.B. OTBETCTBEHHOCTh 0€3 BUHBI B TPAXKITAHCKOM IIPaBE: JHC. ... KaHM. opua. Hayk. Cub., 1996. C.
150.
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Eme onna paspaboTranHasi B OT€YECTBEHHOM ITUBUIIMCTUYECKON HAyKe TEOPHS
OTTPAHUYEHHUS Clly4yas OT HENPEOJOJMMOM CHJIbI IOJy4YWsla Ha3BaHUE «TEOpUs
HEOOXOJMMBIX M CIydalHbIX cBsi3ei». [lepBbiM ee uznoxun .M. I'enkun B 1949
roJly: «BUHA M Ka3yc JIeKaT B psily He00XOAMMO TPUUMHHOCTH, HEMPEOJ0IMMAast
YK€ CHJIA CBS3aHA C MOHATUEM CJIyYaAHMHOM HpI/IIII/IHHOCTI/I»l. BriocnenctBuu nanHas
KOHIIEMIHUS MOJIb30BAach 3HAYUTENLHOM nomynspHoctsio B CCCP?,

«HeobxoauMas mpuyuHHAs CBSI3b O3HAYAET, YTO PE3YJIbTAT BHITEKAET U3 HAU-
0oJiee CyIIECTBEHHBIX SBJICHMM, JIEXKAIIMX B OCHOBE Mpoliecca, — MUcal OAUH U3
anosnoretoB yueHusi [[.M. ['enkuna B.A. OWren3uxr, — a Opu ciiy4yailHOM - CBSI3b
MEX/ly NOBEJACHUE U PE3yJIbTaTOM YPE3BBIYAWHO OTJIAJIEHA, HOCUT BHEUIHHUW Xa-
paKTep, NOBEJIEHHE JIUIIA HE IO0JKHO ObLIO MOBIEYb JAHHBINA PE3yabTaT» .

«ITpnumHBI TOAPA3AETAOTCS HA JIBA BUJIA: HA CO3JAIOIIME BO3MOKHOCTh U Ha
MpEeBpalIaroIe €€ B JeUCTBUTEIBHOCTh. OHA U Ta K€ NMPUYUHA B OJTHUX YCJIOBH-
X CO3/JAET JIUIIb BO3MOXHOCTb, @ B JIPYTUX — JACHCTBUTEIBHOCTh HACTYIUIEHUS PE-
3yJbTaTa»’, - MOAEPHU3HPOBAI UcXoaHble ocTynaThl Teopun O.C. Modde.

OnHako MHOTHE YYEHBIE OIBEPTIIN IPUUYNHHYIO TEOPUIO CTPOIOM KPUTHKE.

' Tenxun JI.M. Yka3. cou. C. 73.

2 CTOPOHHHKH TEOPUH HEOOXOIMMBIX U CIy4aifHbIX ObUIH Takxke: Mameees I K. O MOHATHU HENPEOJOIMMOM CHIIBI
B COBETCKOM Ipaxk1aHckoM mpase // CoBeTckoe rocynapceTso u mpaso. 1963. Ne 8. C.96.; Jyny JI.A., Hosuykuii 1.5.
Vxas. cou. C. 361; Tapxos B.A. Ob6s3aTenbCTBa, BO3HUKAIOIINE U3 TpuarHEeHUs Bpena. C. 42 u np.

3 Oiieensux B.A. HmymmecTBeHHass OTBETCTBEHHOCTH B XO3SHICTBEHHBIX JOroBopax (yueOHoe mocobme). [Jymmante:
Tamx. roc. yH-T M. B.W. Jlenuna, 1980. C. 30.

* Hoggpe O.C. OBsA3aTENBCTEA 10 BO3MENIECHUIO Bpeaa. Jlenunrpan: Msn-so Jlenunrp. yH-ta, 1952. C. 27.
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«C Touku 3peHus Gpuiocopuu CiaydyalHbIX MPUYUHHBIX CBsI3el OBITH HE MO-
KET, MMOCKOJIBKY CBSI3b MEXKy MPUYMHON U CIIEJCTBUEM BCEI/Ia ABJISETCS HEOOXO-
JUMOM»', - TaK 3BYYUT OJMH U3 KOHTpAapryMeHToB. OIHAKO 5TO 3aMEYaHHhe He CO-
OTBETCTBYET JAEHCTBUTEIBHOCTH, JOCTATOYHO MPUBECTH OTPHIBOK M3 TPyJa MO Ma-
TEPUANTMCTUYECKONW JUANEKTUKE: «OTHOUIEHUE MEXAy NPUYMHON M CIEICTBUEM
MOTYT BBICTYNAaTh B ABYX (popMax: HeoOXoaumon u ciydaitHoi. Heo6xogumocTsb
BbIpa)KaeT HEM30€KHOCTh HACTYIUICHUS TOTO WM MHOTO CJIEJCTBUSI B CHUIIY BHY-
TpeHHEHN CBsI3u MeXay HUMHU. CIydallHOCTb K€ HE BBIPAXKaeT TaKOW HEM30EeKHO-
CTH, U ... MOXET OBITh OXapaKTeprU30BaHa KaK TO, YTO MOXKET ObITh, @ MOXKET U HE
OBbITh B JEHCTBUTEIBHOCTHY . PUIOCO(HI TOKE AENAT NPUYMHHOCTL Ha CIIydaid-
HYI0 U HEOOXOAMMYIO, UTO HEYJAUBUTEIBHO, TOCKOJIbKY KaXKJasi rpyIia KaTeropui
JMAJIEKTUKHA TECHO B3aUMOCBSI3aHa C APYTUMU FPyIamMHu.

Crnenyromue 10BObI IPOTUBHUKOB TEOPUHU CBOJATCS K TOMY, UYTO «IIPUYMH-
Has CBSA3b ... JIUOO €CTh, IMOO HET, U €€ HENb3s Pa3srpPaHUUMBATH Ha CIY4YalHYIO U
HEOOXOAUMYI0»’; «TEPMHUH «IIPUYMHHO-CIIy4YaiiHasi CBA3b» HE O3HAYAET BHJ IIPHU-
YUHHOM CBSA3M, @ TOBOPUT 00 OTCYTCTBMHU TAKOBOW»”.

OTU 10BOJBI TOXE HEOESCCHOPHBI: MPUYUHHAS TEOPUS HE OTPHUIIAET, YTO JIIO-
00€e CIIe[ICTBUE CBSI3aHO CO CBOEH MPUYMHON HEOOXOJMMO, BOIPOC B TOM, YTO XK€
SABWJIOCHh HEOOXOIUMOW MPUYUHOM HapyUIEHUs J0rOBOpa WIM MPUYMHEHUS Bpea.
Ha npenMer citygyalilHOCTH UCCIEyEeTCs IEATEIbHOCTD JIMIA — €CJIM OHA JIUIIb CITY -
YaiiHO (BHEIIHE, He3HAYUTEIHHO) «BKIMHEHa» MEXIYy OOBEKTUBHBIM OOCTOSITENh-
CTBOM M €ro JAECTPYKTUBHBIMU IOCJIEACTBUIMHU, TO UMEET MECTO HENPEO0JIUMAas
cuwia. A 4eM, eclii He CIIy4alHbIM (DaKTOPOM SIBJISIETCS JIUI0, TIOCTABJIEHHOE B CO-
CTOSIHH€ HEBO3MO>KHOCTH MCIIOJIHUTH JIOTOBOP MJIM BBICTYHAIOILIEE KaK OpyAHe B
pYKax CTUXUU MpHU NpuuuHeHuu Bpeaa? OH - JIHIb CIIy4YalHbIA U OTAQICHHBIN MO-

MEHT B OECKOHEYHOM IIeNH MPUINHHO-CJICICTBEHHBIX B3aUMOICHCTBUA.

! lononodonyno B.®. Yxas. cou. C. 94.

2 Mamepuanucmuueckas TaneKTHKa: KpaTkuii ouepk teopuu / Jlekropckuii B.A., ®enocees I1.H., ®ponos U.T.,
IBeIpeB B.C. u ap. M.: [lonmutusaar, 1985. C. 103.

* I'paooboesa 3.B. Henpeomonumas cuna B TPpaxkJaHCKoM npase Poccum // L{UBHIMCTHYECKUE 3aIUCKH: MexBYy -
30BCKHH 0. HayuHbIX Tpy#oB. M.: Ctaryt — ExarepunOypr: MHcTuTyT yactHoro npasa, 2002. Beimn. 2. C. 241.

4 Iaenoockuii E.A. TlpuannHas 00yCIOBIEHHOCTh Bpea IPH ACHCTBAM HEIPEOHONUMON CHilbl // COBETCKOE TOCY-
napctBo u npaBo. 1972. Ne 7. C. 106.
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Henocrarok Teopuu NpUYMHHBIX CBSI3€M BUIUTCS B MHOM: IIPUYHMHHAS TEO-
pHs HENIPEOIOIMMON CHIIBI ... HE JJAE€T OTBETA HA BOIIPOC O TOM, YTO XK€ IIPEICTAB-
JI€T CO00M ABJICHUE HEMPEOIOTMMOM CHIIbD»'. C 3THM CIIEyeT COTIACHTHCS B TOM
CMBICJIE, YTO, Jieiasi aKIeHT Ha (HIOCO(CKON COCTABIAIONIEH, OHA HE YUUTHIBACT
(bopmanbHO-tOpUANYEcKe Kputepuu. HecMoTpst HO TO, UTO U Ka3yc, U HEMPEO10-
JuMasi Cujla UMEIOT CBOE METAIlPOMCXOKICHHE B KaTEropHsiX HEOOXOAMMOCTH U
CJIy4ailHOCTH, HO OHM BMECTE C TeM SIBISIIOTCS HE (PUI0CO(CKUMU, a MPaBOBBIMU
SBJICHUSIMU U HE MOTYT OBbITh OOBSICHEHBI UCKIIIOUUTEIHHO Ha (hustocopckoil ocHO-
Be 0€3 MPUBJIECUYCHHUS [TPABOBOIO HHCTPYMEHTAPHSI.

Taxum oGpa3om, HU 0J1HA U3 U300PETEHHBIX TEOPHUM pa3rpaHUUYEHUS cllydas U
HEIPEOI0JIMMOM CHUJIBI HE CLIOCOOHA PEIINTh 3Ty 3aj1ady. Jlymaercs, 4To ucxomHas
omurOKa JIEKUT B TOHUMAHUHU TIPABOBOM KaTETOPHH «ciydaid (ka3yc)». Kak ObLi0
YCTaHOBJICHO IO WTOTaM MEpBOM 4YacTu naparpada, B IOPUCIPYJECHUUUA MOHSITHE
«CIly4ai» OXBAaTBhIBAET JIBA CYLIHOCTHO PA3JIMYHBIX U B3AUMHO HE NEPECEKAKOIINX -
Csl SIBJICHUS: CITydail BHEIIHUM U CIydail BHyTPEHHUH, UMEIOIIHE MEXKTy OO0 00-
IIET0 MEHbIIE, YeM KaXKIblii X HUX [0 OTHOLIEHUIO K (DEHOMEHY HEeMpPEeoI0IMMON
clIbl. Mexay TeM, IIUBMIIUCTHI, 3a0bIBasi MPO CYIIHOCTHOE pa3jiNyne BHEIIHETro U
BHYTPEHHETO CIy4yaeB, MbITAIOTCS JaThb YHUBEPCAJIbHBIH KPUTEPHUil, BHIBOAAT 00-
e GOpMyIIBl, KaK TO: CAydall sBISETCS aHTUIIOAOM BUHBIY, 8 HENPEOA0IUMAs
CuJla — KBATM(PUIMPOBAHHBIM BHIOM CIIydas”.

Ho anTMnONOM BHHBI SBISETCS JULIb BHYTPEHHUH Clly4yad, B TO BpeMs Kak
HEIpPEeoIoJIMMasl CUJla BBICTYNAeT KBaJU(UUHUPOBAHHBIM (T.e. 00JaaroluM MpHU-

3HaKOM HGHpCI{OTBpaTHMOCTI/I) BHAOM HCKIIFOUHUTCIIbBHO BHCIONHCT'O CJIy4dasd.

! Yepenaxun b.b. Pen. Ha kH. b.C. AHTUMOHOBA «I'pa’kAaHCKask OTBETCTBEHHOCTD 32 BPEl, IPUUMHEHHBIN HCTOUHH -
KOM TOBBIIICHHOW omacHOCTHY // COBETCKOE TocyAapcTBo U mpaBo. 1953. Ne 6. C. 183.

2 Cwm.: TMasnoockuii E.A. Cnyuaii u HenpeoonumMas cuna B rpaxaanckom npase. C. 29, Hosuyxuii U.5., Jyny JLA.,
Vka3. cou. C. 356.

> Cm.: Kamunckas I1/{. OCHOBaHHUs OTBETCTBEHHOCTH TI0 JOTOBOPHBIM 00s13aTeNnseTBaM // BOmpocs! rpaxkaanckoro
mpaBa. COopruk ctareit. M.: U3n-Bo Mock. yH-Ta, 1957. C. 121; [ pasxcoanckoe npaBo: yue6nuk: B 3 T. T. 1 / oTB.
pen. O.K.Toncroit, A.Il.Ceprees. M.: M3a-Bo Ilpocnekr, 2005. C. 681. HJumenes FO.B. Yxa3. cou. C. 132.
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JIOMHUHUPYET B OTEYECTBEHHOW I'Pa)kKJaHCKO-IIPABOBOM JINTEPATYPE TAKOE IO-
HUMaHUE Kazyca: «0e3BHHOBHOE COCTOSIHUE, MPU KOTOPOM MPUUYUHUTENIH HE MOT U
HE JTOJDKEH ObUI MPEIBUIETh U NPEIOTBPATUTh BPEAHBIE MOCIEACTBUS CBOUX JIEH-
ctBuii»'. [IpOTHBONONIOKHOE BUICHUE NPHHAIEKUT YeCKoMy topucty B. Kunar-
Iy: «B JEMCTBUTENBHOCTH BUHA U CIIy4Yall HE ABJISIOTCS IPOTHBONOCTABISEMBIMH U
UX Helb3s CpaBHUBaATh. BuHa xapakTepusyer CyObeKTUBHYIO CTOPOHY ITpaBOHApy -
IIEHHUs, TOTAA KaK ClIydail sBjseTcs 00beKTUBHOM KaTeropuei»’. Ho ydeHslil mpu
ATOM a0COJIIOTU3UPYET BHEIIHUM U HE YUUTHIBAET BHYTPEHHU ClTydail.

HUrnopupoBanue nyanus3ma Kazyca NPUBOAUT K BHYTPEHHE MPOTUBOPEYUBBIM
CYXJIEHUSIM TEOpETUKOB. BoT camble xapakrepHble npumepbl. «Ciryyail — ICUXHU-
YECKOE OTHOILIEHHE CyOBEKTa K CBOMM JACHCTBUSAM, IIPU KOTOPOM OH HE 3HANI U HE
JOJKEH ObLI 3HATH O BO3MOYKHOCTH HACTYIIEHHS BPEAHBIX MOCIEACTBHI» , — CKa-
3aHo B padote E.A. [1aBnoackoro.

Bwmecre ¢ tem, B cnenuanbHoM mnaparpade, ozariaBieHHOM «OTBETCTBEH-
HOCTb 3a CITy4ail B JOTOBOPHBIX 0053aTE€IbCTBAX», K YUCITY TAKUX «IIPOCTHIX CIIy-
YyaeB» aBTOP OTHEC MHbIE KPOME BBI3BAHHBIX CTUXUHUHBIMH OOCTOSATEIHLCTBAMU HE-
OJIarompUATHBIE YCIOBHS PACIPOCTPAHEHUS PAJMOBOJIH, aBapUIO TEIJIOBO3a, BbI-
3pIBABIIYIO ITPOCTOM BAarOHOB; a TAKXe Ipai, Joxab, roaonen’. Ho kakoe xe 310
NICUXUYECKOoe OTHoIIeHHe? HampoTuB, 3TO OOBEKTUBHBIE COOBITHS, HMEIOLIUE
MPOUCXOXKICHNE W3BHE (32 MpeaeiaMu JEATEIbHOCTH JIMLA) U ¢ CyOBEKTUBHOM
CTOPOHOM JIMIIa HUKAK HE CBSI3aHHBIC

B.A. benoB noctymnaer npoTUBOIOJI0KHO: ONPEAECISAET CIydall KaK «HENpe.-
BUJIEHHOE COOBITHE, CTaBIIEE MPUYMHON COBEPIICHUS JIMIIOM IMPOTUBOIPABHBIX
BPEIOHOCHBIX JeicTBHI» . Y IPUBOAMT NPUMED: IIap MOCIE yaapa OUIbIpaucTa
BBUIETEJI Ha YJIHITY, TPOOMI CTEKJISTHHYIO KPBIITY COCETHETO JIOMa U yIajl Ha JI0PO-
T'YIO Ba3y, TEM cCaMbIM pa30uB ee. A BOT 3TO YK€ HE COObITHE, @ UMEHHO COCTOSIHHE

IICUXHWKH, KOrga JIMIO HC MOIJIO 3HAaTh O IIOCICACTBUAX CBOUX HCﬁCTBHﬁ.

! Mameees I K. Buna B coBeTcKOM rpaxaanckoM npase. C. 274-275.

2 [ur. no: Bapxano B. Yxas. cou. C. 248

* Hasnoockuii. E.A. Ciiyuaii u HelpeomoauMas cuia B rpaxkganckom npase. C. 30.

* Hasnoockuii. E.A. Ciy4aii 1 HepeomoIMMas CHla B rpakaanckoM mpase. C. 19, 22, 74.
5 benoe B.A. 'paxnanckoe npaso. Tom. 2. C. 973.
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Bce 3To roBOpUT 0 TOM, YTO HEJb3s PA3TPAHUUUTD CIIyYall U HEMPEOAOIUMYIO
cuty, He auddepeHuupys camy Kareropuio «ciydai». [lombiTka caenats 3TO
Obl1a MpEANpUHSITA PAIOM aBTOPOB, BBIJACISABIINX CyOBEKTUBHBIM Cilydail (ompe-
JEISIEMBIN Yepe3 TICUXMUECKOE OTHOIICHNE) U OOBEKTUBHBIN CITydaid (KaK BHEITHEE
ABJICHHE, CYLIECTBYIOIIEe HE3aBUCUMO OT BOJM JuIla). Pa3HOBUIHOCTBIO MOCHEN-
HEr0 OHM HAa3bIBAIIM HENPEOJONUMYI0 cuiay’. OIHAKO IO HEBBIACHEHHBIM MPUYM-
HaM 3HAYEHUE cllydas KaK KaTEeropuu rpa)JaHCKOro IpaBa dTHU HCCIEIOBATEIH
COXpaHsUIM JHIIb ISl «CYOBEKTUBHOIO CIy4as», CPed «OOBEKTUBHOIO CIIydas
MpUaBasi OPUINYECKOE 3HAUEHUE JIUMIIb HETIPEOJOJIMMOM CUIIe, HE TI0BE/s TEM Ca-
MBbIM JI0 KOHIIA CBOE, B 1I€JIOM JIOTUYHOE, YUYECHHUE.

[Ipencrapnsercs, YTo HAJ0 TOBOPUTH HE 00 OOBEKTUBHOM U CyOBEKTUBHOM, a
0 BHYTPEHHEM M BHEIIHEM CIIy4asiX, MOCKOJIbKY 00a M3 HUX OOBEKTHBHBI B PABHOM
CTEIEeHHU, T.K. BOBHUKAIOT HE3aBUCUMO OT BOJIM M CO3HAHUS JIMIIA.

Nrak, Kak yx€ HEOJJHOKPATHO YIIOMHUHAJIOCh B HUCCIIEIOBAHUM, MHOTHE Kazy-
Chbl HEMIPEJOTBPATUMBI HE MEHEE, YEM HENPEOAO0JIUMas CHIa. ITU XapaKTEPUCTUKH
CBOMCTBEHHBI BHYTPEHHEMY Ka3yCy, KOTOPBIN 4Yallleé BCEro 3aKJI0YaeTCsl B HEIO/I-
KOHTPOJIbHOM MPOSIBIICHUHU BPEIOHOCHBIX CBOMCTB MCTOYHHMKA MOBBIIIEHHON omac-
HOocTU. BoT npumep. «lIpuurHeHue Bpena BCIEACTBUE pa3pylUIEHUs B MPOLECCE
AKCIUTyaTallil MEXaHW3MOB MPUHAJJIEKANIETO OTBETUUKY aBTOMOOWIISI COTJIACHO
9. 3 cT. 401, 9. 1 ct. 1079 T'K P® He MoxkeT ObITh paClICHEHO KaK JCHCTBUE HE-
MPEOOIUMON CHUJIBI, TOCKOJIBKY MPUYMHEHHUE Bpela ObLIO BHI3BAHO HEKOHTPOJIH-
PYEMBIM TPOSIBIICHUEM BHYTPEHHUX CBOWCTB CaMOr0 WCTOYHUKA MOBBIIIEHHON
OIIACHOCTH»', - TOBOPUTCSA B CyA€OHOM IOCTAHOBICHUH. UeT0BEK HE CHOCOOEH
OPUHSATH MEPhl MO HEIONMYIICHUI0 U (WJW) JUKBUIALUM BPEJOHOCHOTO BO3CH-

CTBUSI BHYTPEHHE MPUCYIIUX UCTOYHUKY TOBBIIICHHON ONACHOCTU CBOWCTB.

> Takoe MHEHHE MOKHO OOHAPYKHUTh B TPYIaxX CIEAYHOUUX aBTopoB: Oicenzuxm B.A. TlpoGiema pucka B Tpa-
JKaaHckoM mipaBe; Kabviwes O.A. TlpennpuHUMAaTeIbCKUH PUCK: TIPABOBBIE BOMPOCHL: JUC. ... KaHJ. IOpUJ. HayK.
M., 1996. C. 117. Cobuax A.A. O HEKOTOPHIX CIOPHBIX BOIpOCax OOILEH TEOpHH NMPAaBOBOW OTBETCTBEHHOCTH //
[IpaBoBenenue. 1968. Ne 1. C. 54.

! IToctanosnenne ®AC YO ot 12.02.2001 mo gemy Ne ®09-90/01-T'K // CIIC «KorcynsranTIlmrocy.
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Uto KacaeTcs BHELIHETO Ciy4dasi, TO OH, KAaK M HENpPeOo0InuMas CUia, Ipouc-
XOJIUT U3BHE, OJTHAKO B CUJITy CBOMX CJAOBIX KOJUYECTBEHHBIX U (MJIM) KaYECTBEH-
HBIX XapaKTEePUCTHUK JINIIb CIIOCOOCTBYET MPUYMHEHUIO BPEIA, HO HE MpPeaonpe/ie-
JISIET €T0, HE SBIICTCS] €r0 PEIIAIIed U HEOOXOAMMOW MPUIMHON (TIPU MPUIUHE -
HUU BHEJIOTOBOPHOTO BpeAa) TUOO0 3aTpyaHSIET UCIIOJIHEHUE 0053aTeNbCTRA, HE JIe-
Jast ero abCoJIFOTHO HEBO3MOKHBIM (IIPH HAPYIIEHUH 10roBopa). B koHeuHoM cue-
T€, HEOJIaroNmpUATHBIE TTOCIIEICTBUS CTAHOBSITCS BO3MOKHBIMU B pe3yJIbTaTe Mpo-
TUBOIIPABHOTO MOBEJECHUS JCITMHKBEHTA.

[Tponmmoctpupyem npumepom. Paspeiasi 3asiBJI€HHbIE TPEOOBaHUA, CY/]l UC-
xoaun u3 toro, yro JATII He sBisieTcsa pe3ynbTaToM HENPEOJOJIUMOMN CHUIIBL, IO-
CKOJIBKY B JaHHOM ciiy4ae b. (hakTHuecKu He CpaBUIICS C YIIPABIECHUEM UCTOYHH -
Ka IMOBBIIEHHOW ONTacHOCTH. BoiuTtens nepen BbI€3/10M HE MPOBEPUIT U HE olecIie-
YU B ITyTH MUCIPABHOE TEXHUYECKOE COCTOSIHHE TPAHCIIOPTHOTO CPENCTBA B COOT-
BETCTBUU ¢ OCHOBHBIMU MOJOKEHUSIMU IO JIOMYCKY TPAHCIIOPTHBIX CPEJICTB K IKC-
TUTyaTaluyu U TpeOOBaHUAMHU 1O 00eCIeueHnI0 0€30MaCHOCTH JOPOKHOTO JBUKE-
Hus'. XOTs Ha BIaeNblla aBTOMOOUIIS U BO3IENCTBOBANA IPUPOAHAS CTUXUS, HO
€e BIUSHHUE MOIJIO OBITh YCTPAHEHO IMOCPEICTBOM MPUHATHUS HAIJICKAITUX MEP
0€30IMaCHOCTH, YTO, OJTHAKO, CACIAHO HE OBLIO.

[lomaraeM 4To, MpU pa3rpaHUYEHUN CIy4asi 1 HENPEOJOJUMOM CUIIbl HEO0XO-
JVMMO YYUTBIBATh, YTO KATETOPUS «IPAXKIAAHCKO-TIPABOBOM Ka3yC» OXBAThIBAECT JBA
HEOJIHOPOJHBIX SIBIICHUS: BHEIIHUNA U BHYTPEHHUHN Ka3yCbhl, UMEIOIINE MEXIY CO-
0ol 001Iero MeHblIe, YeM KaKIblii U3 HUX — [0 OTHOLUEHUIO K HENPEOJ0IUMOM
cuie. BHyTpeHHUl Ka3yc, Kak U HENPEeOo0INMas CUJjla, XapaKTepU3yeTcs Mpu3Ha-
KOM HEYCTPAaHUMOCTH IOCJIEACTBUAN, HO OTIMYAETCA OT HEE TEM, YTO UMEET BHY-
TPEHHEE MPOUCXOXKJIEHUE B cepe AeSITeTbHOCTH JHla. BHenmHuit ka3yc, KOTOpo-
My, KaK U HEIPEOAOJIUMOM CUJIE, MPUCYIL] BHELIHUM XapaKTep, OTIUYAECTCS OT HEe

TEM, YTO HE KBATU(PUIIMPYETCS MPU3HAKOM HEYCTPAHUMOCTH IMOCIEICTBHMA.

§4. CooTHOLICHUE HENPEOAOTUMOM CHIIbI U YPE3BbIYAHHOM CUTYalluN

! Onpenenenne MockoBCKOro ropoackoro cyaa ot 1.06.2012 Ne 4r/8-4317 // CIIC «KoncynsrantlLmrocy.
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Bonpoc cooTHomeHHsT HENPEOAOJUMON CHIIBI U YPE3BBIYANHOW CUTYalMU
oCTaercs 3a INpeAeslaMd BHUMAHUS 3HAYMTENIBHOIO 4MCia MCCIEeNoBaTeneil. 1o
TPYAHO NPU3HATH CIIPABELIUBBIM, MOCKOJIBKY «CYIIECTBYIOIINE MOHATHUS JOBOJIb-
HO YacTO OTOXKJECTBIISIIOTCS, YHOTPeOssisi MpU 3TOM OOIIYIO, CBOWCTBEHHYIO MM
TEPMUHOJIOTHIO (UpE3BbIUYAHBIE OOCTOSITENbCTBA, YPE3BbIYAHHOE MOJIOKEHUE U
T.IL)»'; «IIOHUMaHUE YPE3BBIYANHBIX CUTYAIMi HEPEIKO PACCMATPUBAETCS MHOTH-
MU YYE€HBIMH 4Y€pe3 MPU3HAKH, PUCYIIUE YACTHONPABOBBIM MOHSATHUSAM, B YACTHO-
CTH, YEPE3 IPU3HAKH, XaPAKTEPU3YIOLINE HENPEOJOIUMYIO CHITY» .

Takyto MO3UIMI0O MOXHO BCTPETUTh U B CyA€OHOM MPAaBOINPUMEHEHUU.
«IloHsiTHE Upe3BbIUAHBIX U HEMPEJOTBPATUMBIX OOCTOATEIBCTB COACPKUTCS U B
cr. cr. 1, 11, 14 ®@enepanbHoro 3akoHa «O 3alIUTe HACEJICHHS OT YPE3BBIYAWHBIX
CUTyallul NOPUPOAHOTO W TEXHOIEHHOro Xapakrepa» ... Kak BuaHo u3
ONpENEIICHUS], OTKIIOUEHUE DJIEKTPOPHEPTrMM HE 10 BUHE NPEANPUATHA, a
BCJIEACTBUE aBapMU - OTO 4Ype3BblUaAliHAs CUTyalus» — TOBOPUTCA B OIHOM
CyJ1e0HOM MOCTaHOBJICHUHU.

Takum 00pa3oM, 3akOHOJATENb, TEOPETHUKH M MPAKTHUKKA  HWHOTJA
HEOOOCHOBAHHO CTaBST 3HAK PaBEHCTBA MEXIY H3yYaeMbIMU MOHATHSIMH, B TO
BpeMsl KaK B JACMCTBUTEIBHOCTH BCE OOCTOUT COBCEM HMHAYE.

PazBepnyToe ompeneneHne 4pe3BbIUANHON CHUTyaluu JaHO B DenepanbHOM
3akoHe oT 21.12.1994 Ne 68-®3 (pen. ot 11.02.2013) «O 3amure HaceaeHUS U
TEPPUTOPUN OT YPE3BBIYANHBIX CUTyallUW IMPUPOJHOIO U TEXHOICHHOIO Xapak-
Tepa»’ (manee — @3 0 upe3BHIYANHBIX CUTyalusx). Upe3BbYalHAsS CUTyalMs —
riacurt cT. 1 @3 — 310 06CTaHOBKA HA ONPEIEIICHHON TEPPUTOPUH, CIOKUBILIASCS B
pe3ysbTaTe aBapuu, OMACHOIO MPUPOJHOTO SIBJIEHUS, KAaTaCTPO(dbl, CTUXUHHOTO
WM UHOTO O€ACTBHSI, KOTOPbIE MOTYT TOBJI€Ub WM MOBJIEKIN 3a co00i uenoBeue-
CKHUE >KEpPTBBI, yIIepO 3/710pOBbIO JIIOJEH WK OKpYXarollel cpene, 3HaUYUTEIbHbIE

MaTepHualbHbIE TOTEPU U HAPYLLIEHUE YCIOBUN KUZHEIEATEIbHOCTH JIFOJICH.

' Tonvyos B.B. O upe3BblualiHbIX cUTyalusx B uuBuiancTuke // Tpaxaanckoe npaso. 2008, Ne 2. C. 15.

2 ['onvyoe B.5. YacTHONPaBOBOE MOHMMAaHUE YPEe3BhIYaliiHbIX cuTyanuii / Bectauk CankT-IleTepOyprekoro yHusep -
cuteta MBJI Poccun. 2007. Ne 3 (35). C. 93.

® TlocraHopienue JIeBATOro apOMTPaKHOTO anesuisiuoHHoro ot 12.04.2006 Ne 09AII-2781/06-TK // CIIC
«KoncynsrantlLmocy.

4 C3 Pd. 26.12.1994. Ne 35. ct. 3648; 18.02.2013. Ne 7. ct. 610.
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CopneprkaHue BBIIICHa3BaHHOIO OMPEIEIICHUs MOXKHO pa30UTh HA HECKOJIBKO
yactell. Bo-nepBbIX, B HEM TOBOPUTCS O JECTPYKTUBHOM OOCTOSATENBCTBE, KOTOPOE
IIPEAIIECTBYET BBEICHHUIO pEKHMMa 4YpEe3BblUAWHOW cuTyauuu. lIpudyem oHO
«MOXET COCTOSITh KakK M3 COBOKYIIHOCTHM  pa3JIMYHBIX  OOCTOSITENIbCTB
(cmyumBHIeicss KaTtacTpodbl, BCIEACTBHE KOTOPOM HACTynwia aBapus psaa
00BEKTOB WM OOBEKTa), TAK M CAMUX HEMOCPEJICTBEHHBIX COOBITHI (Hampumep,
B3PBIB, IOBPEXKICHUE MATEPUATILHOIO 00BEKTa, THOEb JIFOACH 1 T.1.)» .

Bo-BTOpBIX, onpenenenue u3 ct. 1 @3 moBECTBYET O HEMOCPEACTBEHHO CJIO-
KUBIIEHCS 0OCTaHOBKE «0CO0OT0 MPaBOBOIO PeXUMa, JOMYCKAIOIIEro MpHU 3TOM
PEIYyCMOTPEHHBIE 3aKOHOM TIPEENbl TPABOBBIX OrPAHUYECHUI»’, T.€. PEKMMa
YpE3BbIYANHON CUTYAaIWH.

Jymaetcsi, 9To st GOPMUPOBAHMSI LIEIOCTHOTO MPECTABICHUS, COCTABIISAIO-
1Y€ YPE3BBIYANHON CUTYallUH JOJIKHBI COIMOCTABIIATHCS C HEMPEOAOIUMON CHUIION

OTJIEJIbHO U HE3aBUCUMO JIPYT OT JIpyTa.

! I'onvyos B.b. UpesBbuaitHas cutyanusi — Teopus win fopuamdeckuii ¢pakt ([IpobaeMbl 3aK0HOIATETHHOTO OIIpe-
nemnennst) // FOpuamaeckuit mup. 2009. Ne3. C. 52.
? I'onvyoe B.B. YacTHONIPaBOBOE TIOHMMAHKE IPE3BEIMaiHbIX cuTyanui. C. 96.
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HauneM ¢ mepBoM COCTaBISIOMIEH. YUHUTBIBAs 3TUMOJIOTHIO CPAaBHUBAEMBIX
KaTeropui, HaNpanmBaeTCsl JIOTUYHBIN Ha MEPBbI B3I/ BHIBOJ 00 MX mepecede-
HUM M0 JINHUW TPU3HAKA YpEe3BBIYAaMHOCTU. OAHAKO B JEHCTBUTEIIBHOCTU BCE HE
Tak mMpocTo. Kak yKa3pIBaIOT CIENUATUCTBI, OOIME XapaKTePUCTUKH TMPU3HAKA
Ype3BBIYAHHOCTH, KaK «BHE3AMHOCTb, HEMPEJACKa3yeMOCTh ... HEOOXOIUMBbIE, HO
HEJIOCTATOYHbIE KPUTEPUU 4pe3BblYanHOM cutyauuu. [lox Takoe ompeneneHue
Ype3BbIUAHON CUTYAIMH MOANAAAET MPAKTUYECKH JTI000€ IKCTPAOPAUHAPHOE CO-
obrTHe»'. Kak JeMOHCTpUPYET aBTOp, AK€ CUTYAIMIO, KOT/Ia JETH 3201y IUIINCh B

JIeCy, MOYKHO TIPU3HATH YPE3BBIYANHON, UCXO/IS U3 ITUX OOIIUX XapaKTEPUCTHK.

! [lopghupvee b.H. T'ocymapCcTBEHHOE YIPABICHHE B UPE3BBYANHBIX CUTYAIUAX: aHAIU3 METOJOIOTHH U MPOOIEMBI
opranmzamu. M.: Hayka, 1991. C. 32.
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B nannoit ciydae moxkHo cornacuthes ¢ E.C. KamnyHoBoM, nuinyiiei o ToMm,
YTO YPE3BBIYANHOCTH KAK IIPU3HAK HEIIPEOIOIMMOMN CUIIBI UMEET CYLIHOCTHOE pa3-
JIMYKE C YPE3BBIYANHON cuTyanuei'. BelpakaeTcst 9T0 B TOM, Y4TO YPE3BBIYANHOCTD
IIPY YPE3BBIYANHON CUTYallMM 3aKJIIOYAETCS HE IMPOCTO BO BHE3AIMHOCTH M DKCTpa-
OpJIMHAPHOCTHU, a B HEOObIYaiTHON MOITH KOJMYECTBEHHBIX MPOSIBJICHUN BHEITHETO
00CTOSTENBCTBA, XaPAKTEPUIYIOUIUXCS «HEONPEAEIIEHHOCTHIO, OCTPOKOH(IMKTHO-
CTBIO, CTPECCOBBIM COCTOSIHUEM HACEJICHMS, 3HAYUTEIbHBIM COL[UAIbHO-3KOJIOTH-
YECKUM M SKOHOMHUYECKHUM YIIEPOOM, ... KPYITHBIMHU ... 3aTpaTaMH Ha MPOBEJICHHE
HBAKyallMOHHO-CIIACaTEIbHBIX PabOT, COKpallleHHe MaciiTaboB U JIMKBUAALMIO
MHOT000pa3HBIX HEraTUBHBIX MOCIEACTBHUI (pa3pyIIEHHI, TI0KAPOB U T.JI.)»", WK
K€ B yIp03€ HACTYIUIEHUS TAKUX ITOCIEACTBHM.

[Iponokasd cpaBHEHUE, HENb3sl 3a0bIBAaTh, YTO JUISI HEMPEOJOJIMMON CHIIBI
BAKHEMIIIMMU PU3HAKAMH SBJISIIOTCS HEYCTPAHUMOCTD MOCIIEICTBUH, a TAKXKE TO,
YTO €€ BO3JCHUCTBUE JIEJIAET HEBO3MOXHBIM HCIOJHEHHE Jorosopa. Jlus
YpE3BBIYANHOM CUTYallMd 3TH KPUTEPUHU OIPEIAECIAIOIIETO 3HAYEHUs HE UMEIOT,
HOCSIT TMOIYTHBIA U BTOPUYHBIA XapaKTEP, «IPU3HAHUE CUTYyalUH YPE3BBIYANHON
MOXET CIIy’>KUTb OCHOBAHUEM IIOATBEPKICHUS B HENPEOJOIUMOM CHIIE NPU3HAKa
YpE3BLIYANHOCTH, HO HE TIPU3HAKA HEMPEIOTBPATHMOCTI .

Torga kak, «4TO B OAHOM CJIy4dae MOKET ObITh NPHU3HAHO YPE3BbIYAIHOM
CUTYallMEH, BOBCE HE 03HAYAET, YTO TAKOE OOCTOATENBCTBO B JAIIBHEUILIEM, MOXKET

OBITH 0JI00PEHO FOPUCIUKIIMOHHBIM OPTaHOM KaK HEMPEOI0IMMast CHIay .

' Kannynoea E.A. Ykas. cou. C. 72.

* [Mopgupves B.H. Ykas. cou. C. 36.

} I'onvyoe B.B. O 4pe3BbIYaliHBIX CHTyanusx B nupuamctrke. C. 17-18.
* Tam xe. C. 18.
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[TponstocTpupyeM npuMepamMu. AMNEUISIUMOHHAs WHCTAaHLUSA, OCTaBIss B
cuie oOXKallyeMoe pelleHue, ykKasajaa, 4To CyJl NMEepBOM MHCTAHIIMHM MPaBOMEPHO
OTKJIOHWJI JIOBOJ HMCTLA O HACTYIUIEHUH OOCTOSITENBCTB HEMPEOIOJUMOM CHIIBI,
KOTOPBIM, IO €r0 MHEHUIO, MOATBEpKAacTCs YKazom lIpesunenta PO o BBeneHuun
peXuMa 4pe3BblUaiHOM cUTyaluu (M3IaHHOTO B CBS3U C CHJIbHOM 3acyxoif). B
YAOBJIETBOPEHUH KaJIOObl ObUIO OTKa3aHO IOCTOJIbKY, «IIOCKOJIbKY HCTEL] He
ABJISIETCS TMPOU3BOJMUTEIEM CEIbCKOXO3SMCTBEHHOW MPOAYKUHUH, ... UM HE
NPEJICTABJIEHO HUKAKUX JI0KA3aTeNIbCTB TOTO, YTO OH ObLI JIUIEH BO3MOXHOCTH
3aKyNHUTh TOBap B MHBIX cyObekTax Poccuiickoit deneparuu, He TOIBEPKEHHBIM
BJIMSHUIO HEONAronpusTHBIX NPUPOJHBIX YCIOBHH, a Takke MNpPUOOPECTH
MPETYCMOTPEHHBII KOHTPAKTOM TOBap B TOCYJAapCTBax JAIbHET0 U OJIMXKHErO
3apy0eKbs» .

XoTss (akT Ype3BbIYAWHON CHUTyalluM HE BbI3bIBAET COMHEHHH, OBLI
YAOCTOBEPEH KOMIIETCHTHBIMM OpraHamMHd, TEM HE MEHEE, IOPOJAMBLIEE €T0
JIECTPYKTUBHOE OOCTOSTEIBCTBO HE CJENAN0 HCIOJIHEHUE HEBO3MOXKHBIM, a
OTBETYMK HE NPEANPHUHSI BCEX MEp Ui  HAJJIEKAUIEro HCHOJHEHUS
00s13aTeIbCTBA, U MOTOMY TaKasi Upe3BbluaiiHasi CUTYyalus He TpaHCHOPMUPYETCS B
HEIPEOAO0IUMYIO CUILY.

IIpu paccMoTpeHUHM APYTroro Aena CCbLIKA Ha YPE3BBIYANHYI CUTYalUI0 KaK
Ha WHAMKATOpP HENpEeOoJOJIMMOIN CHIIbI ObUla OTKJIOHEHA HEMHOTO MO Jpyroi
npuunHe. B oOocHoBaHME yKa3aHO, YTO «YCHJIGHHE BeTpa  SBIAETCS
MpOTrHO3UpyeMbIM coObiTueM. OOnanas uHopmanelt 00 yCWIEHUH BeTpa U
BO3MOKHOCTH BO3HUKHOBEHUS YpPE3BBIYAWHONW CUTyallud, ... KOMIIAHHUS HE

IMpCAIIpHUHAIA HCO6XO}II/IMBIC MCPBI JJI IpEAOTBPALICHUA y6BITKOB a6OH€HTaM»2.

! Tocranosnenne JleBsATOro apOUTpaXkKHOro ameuisuoHHoro cyma ot 11.05.2011 Ne 09AI1-9050/2011 // CIIC
«Koncynprantllarocy.
2 TToctanosnenne DAC CKO ot 18.02.2010 no neny Ne A32-6984/2008 // CTIC «KoncynbrantIlrocy.
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[Ipu permenun emie OJHOTO Jefia CyJIOM ObUIO OOpalieHo BHUMaHWE Ha TO,
YTO COTJIACHO aKTY pacclieIOBaHUSI OOCTOSITENIbCTB U IPUUMH aBapHUH, MOBJICKIIEH
MAacCOBBIE COOM BJIEKTPOIHEPTHH B PETHMOHAX CTPaHbl, «IPUYUHOW ... aBapuu
SBWJIOCh HEMPHUHSATHE BCEX HEOOXOJUMBIX MEp CO CTOPOHBI OTBETYMKA JIJIS
Mpe0TBpaIleHUsI TOKOBOM neperpy3ku ooopyaoanus (BJI., reneparopoB u zip.) u
HEJIOMYCTUMOI'O0 CHWJKCHUS HaNpsbKeHUus B CETSIX. ... B J1aHHOM  cliiyyae
Ype3BbIYAHON CUTyalUEH SIBISETCA HE HEMPEOJOJIMMasi CUja, a ... MOCIEICTBUS,
BBI3BAHHEIE TIPOTHBONPABHBIMH JCHCTBHAMI .

[Tocmennne w3 pacCMOTPEHHBIX €1 POAHUT TO, YTO OTBETUYUKUA HE
OpPEANpPUHSIIM ~ MEp, HANpaBJICHHBIX HA  HEJIONYIIEHWE  BO3HUKHOBEHHS
BPEIOHOCHBIX TOCJIEACTBUN NECTPYKTUBHOTO 00CTOsTENbCTBA. [l0 3TOM mpuuuHe
JaXe YIOCTOBEPECHHBIM (aKT UYPE3BHIYAWHOW CHUTyallil HE MOXET IOBJIEYb
WCKJIIOYEHUS OTBETCTBEHHOCTH HA OCHOBAaHWHM HOPM O HEMPEOJOJIMMON CHIIE.

B cBoto ouepenb, coBnajeHue HEMPEOJOJIUMON CHIIBI U JECTPYKTUBHOTO 00-
CTOSITENICTBA MOXKET MPOSBIATHCS IBOSKUM 00pa3oM.

Bo-nepBhiX,  BO3JEHCTBHE  HEMPEOJOTUMBIX  OOCTOSITEILCTB  MOXKET
MNOTECHIMAJIBHO MPUBECTH K BOBHUKHOBEHUIO UPE3BBIYAMHOW CUTyaluu. Peub nuet
O «TAaKOW CHUTyallMH, TJ€ MOXKET BO3HUKHYTb TOJBKO YIpo3a BO3MOXKHOTO
HETaTUBHOT'O BO3JCHCTBHS HAa CUCTEeMY, 0€3 CaMHUX CIYyUYHUBIIMXCS MAaTepHUATbHBIX
M3MEHEHHN» .

[IpumepoM cayxut cnepyrouee neno. llpoucuiecTsrs, BOSHUKIINE B XOJI€
MPOITyCKa MAaBOJAKOBBIX BOJ, @ TAKXKE€ CBSA3AHHBIC C Pa3pyLICHUEM MOCTOB B pe-
3yJbTaTe JUIMTENIbHON SKCIUTyaTalluu, ObUIM OTHECEHBI CYJIOM K HEMpPEeOoa0IMMOM
cuie. B 000cHOBaHWHU yKa3aHO, YTO «CJIOKHUBIIHUECS YCJIOBUS MOTYT MPHUBECTU K
BO3HMKHOBEHHUIO YPE3BBIYAMHBIX CUTYaIlMd, TO €CTh K TMOEIH W TpaBMaM Cpeau
HACEJICHHSI, 3HAUYMUTEILHOMY MaTepHAIIbHOMY yIIepOy B Pe3yJIbTaTe OTCYTCTBHUS

WIM 3HAYMTEIBHOIO 3aTPyAHEHMUS IPUOBITHS SKCTPEHHBIX ONEPATHBHBIX CIIYKO» .

! Peenue apbutpaxHoro cysaa r. Mocksst ot 13.02.06 o geny Ne A40-59931/05-102-546 // CTIC «KoHcynbTaHT-
[Tnrocy.

? I'onbyos B.B. O 4pe3BblualiHbIX cuTyanusx B nusumctuke. C. 19.

3 Tlocranosienne CeqpbMOro apOHTPaKHOTO AELIAMHOHHOrO cyaa ot 19.09.2012 mo mey NeA02-153/2012 // CIIC
«KoHncynpranTlnrocy.
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Bo-BTOpBIX, 00CTOATENHCTBA, JENAIONINE HEBO3MOKHBIM HCIIOTHEHUE JIOTO-
BOpA ISl KAKOTO-TMO0 CyObEKTa TPAXKTAHCKOTO TIPaBa, OJJHOBPEMEHHO MOTYT IPH-
BECTH U K YEJIOBEUECKUM >KE€pPTBAM, MaTE€pPUAJIbHBIM IMOTEPSM, a TAKXKE HAHECTHU
yiiep0 OKpy Karomen cpene, T.€. K Ype3BbIYaiiHON cuTyaruu. [Ipyu Takux yCIoBHsSIX
JIOBOJI O TOM, YTO CUTyallusl IPpU3HAHA YPE3BBIYAHHOMN, UCIIOIB3YETCS B KaueCTBE
JOTIOJTHUTENIBHOTO apTyMEHTA JIMIOM, CChUIAIOIIMMCS HAa HETPEOIOJIUMYIO CUITY, a
TaKKe UCCIEAYETCS CyAaMu JUIsl 60Jiee MOTHOM M BCECTOPOHHEHN OIEHKH BCEX UMeE-
IOIIUX 3HAYCHUE JIJISI pa3peIICHUs Jeia 00CTOSATEIbCTB.

Tak, oTka3piBas B YJOBJICTBOPEHUU TpeOOBAHWU O BO3MEIICHUS Bpena,
NPUYMHEHHOTO  aBTOMOOWIIO  MCTIIa  TaJCHUEM  JJIEMEHTOB  KPBIIIH,
MpUHAJJICKAIIEH OTBETYMKY-aBTOCTOSIHKE, CYJOM OBLIO Pa3bsCHEHO: «yIIepo
aBTOMOOWITI0 OBUT TPUYMHEH BCJIEICTBHE HEMPEOJOJIMMON CHIIBL. ... Hamwume
Ype3BblYaHONW  CHUTyallMM  MOJATBepkaaercss  pemeHueM  Komuccuu — mo
NPEAYNPEKICHUI0 W JIMKBUJAIMUA YPE3BbIUAWHBIX CUTYyallMd ..., COTJIACHO
KOTOPOMY ... TPOIIET MKBAJIUCTBINA BETEP CO CKOPOCThIO 110 30 M/C., ... TOBAJICHO
okosio 4 500 nepeBneB, copBaHa KpOBJIA C 00Jiee CTa YaCTHBIX JIOMOB, MOBAJICHBI
3a00pBI ¥ PEKITAMHBIE IIUTED .

B »srtom ke psapy unexur u ciaenyroumid npumep. Ilpu npusHaHun
HEMPEeOJ0JIUMON CUJIOW aHOMAJIbHO BBICOKOW TeMIEpaTyphbl U JIECHBIX IMOXKapOB,
HETaTUBHO M HEMOCPEJICTBEHHO TMOBIUABIIMX HA WCHOJHEHHE MOAPSAYUKOM
00s13aTeNbCTB MO KOHTPAKTY, CYJl B Ka4eCTBE OJHOTO U3 OCHOBHBIX apryMEHTOB
MPUHATHS TAKOTO PEIICHHUS cocliajcs Ha oObsBieHHe Ykazom IIpe3uneHra
Poccuiickoit denepanun 4pe3BbIYAiHON CHUTyallMM, CBA3aHHOW C OOECIeUeHHEM

TOYKAPHON GE30IMacCHOCTH .

! Tlocranornenne ®AC I10 ot 17.05.2011 no memy Ne A65-15710/2010 // CTIC «KoucynsrantILmrocy.
? Tloctanosyenue JlecaToro apOUTpaXkHOro aneUIAIHORHOro cyaa ot 26.10.2011 mo gemy Ne A41-17929/11 // CIIC
«KoHncynpranTlnrocy.
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YuuTteiBasi CKa3aHHOE, HE MPEACTABIIIETCS BO3MOXKHBIM Pa3lEIUuTh MO3HUIUIO
A.N. ®poiioBa, OJHOTO U3 HEMHOTHX IOPUCTOB, MPETI0KUBIINX IEJIOCTHYIO KOH-
LHENIUI0 pa3rpaHUYCHUsT HENPEOAOJIUMOM CUJIBI U YPE3BBIYANHON CUTYAIUU: «II0-
HATHE «4YpE3BbIUAHAS CUTyalMs» B TPAXKJIAHCKOM IIPaBE IIMPE TMOHSITUS «HE-
MPEOJ0INUMAsl CUJIa», KOTOPOE SIBISAETCS IO OTHOIIEHUIO K MEPBOMY NOHATHEM
4acTHBEIM»' . «BONBIIMHCTBO MCCIENOBATENEH NPU3HAIT KBATM(DULIUPYIOIUMU
IPU3HAKAMH HETPEOJOJIMMON CHJIbI YPE3BBIUANHOCTh U HEMPEAOTBPATUMOCTD MIPU
JAHHBIX YCIIOBUSIX, - PA3BUBAET OH CBOIO MBICJIb - .... YKa3aHHbIC IPU3HAKHU B HaU-
OOJIbLIEH CTENEHH TIPUCYIIU YPE3BHIYANHBIM CUTYALUSIM» .,

3aTeM y4deHbIW MpeuiaraeT ONpeAesieHUE: «HENPEOo10auMas Cuila - 3TO 4Ype3-
BblUaiiHasi CUTYyallMsl MPUPOJHOTO, TEXHOTEHHOTO MM OOIIECTBEHHOTO XapakTepa,
MOCJIEICTBUSA KOTOPOM HMCKJIIOUHUTENBHBI 10 MOIIM CBOErO IPOSIBICHUA U HE-
IPENOTBPATUMBI IIPH JaHHBIX YCIOBUAX JEATENLHOCTH JOKHUKAY .

[IpencraBieHHbli HAMU aHAIU3 MaTEpPUANIOB MPAKTUKU YOEIUTENbHO Jie-
MOHCTpUPYET, 4To noaxod A.M. @posioBa HE MOXKET BBUIUTHCS U3 TEOPETUUECKOM
BO3MOYXHOCTH B 3aKOHOJIATEJIbHYIO U MPAKTUUYECKYIO JEUCTBUTENBHOCTh. OTOX]1€e-
CTBJICHHE HEIIPEOIOTMMOM CHJIBI H UPE3BBIYAMHON CUTyaIuu (a TeM Ooliee orpee-
JICHUE TIEPBOU KaK BUJA BTOPOW) HEM30EKHO MPUBENET K MOTEPEe 00CHMH KaTero-
pUAMH X UCTUHHOTO, OJIM3KOr0, HO HE TOXKJIECTBEHHOI'O COJEpKaHus. 3a paMKa-
MU TPABOBOTO JIUCKYPCa OCTAHETCS U YaCTh HEMPEOAOIUMBIX 00CTOATEIHCTB (TEX,
YTO HE OTJIMYAIOTCS TPOMATHON MOIIBI0 KOJUYECTBEHHBIX MPOSIBICHUI), U 4acTh
Ype3BbIYAHHBIX CUTyallui (T€X, YTO HE MPUBOASIT K HEBO3MOXKHOCTU MCIIOJHEHUS

KOHKPETHOTO JI0rOBOpa).

! @ponoe A.Y. Henpeononumas cujia U upe3BblYaiiHas CUTyalysl B IPAXKIAHCKOM IIPaBe: MCTOPUYECKHE KOPHU //
Bectauk Tomckoro rocymapctBeHHoro yHuBepcurera. 2012, Ne 355. C. 114.

> @ponos A.1. Upes3BbluaiiHas CUTYaIMsl U HEMPEOAOINMAs CUJIa: COOTHOLICHUE oHsATHH / Bectnuk ToMCcKOro ro-
cynapctBerHoro yausepcureta. 2009. Ne 325. C. 112.

> dponos A.M. UpesBblualinas CUTyaIns 1 HEPEOIOINMAs CUJIa: CooTHoImenue monstuit. C. 113.
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B npomomxkxenue mnaparpaga HEOOXOAMMO PpacCMOTPETh COOTHOILIEHHUE
HEMpPEeOJOJIMMON CHJIbI C TOPOXAEHHON JeCTPYKTUBHBIMU OOCTOATEIbCTBAMU
00CTaHOBKOMW, T.€. C PEKUMOM 4YpE3BbIYANHOW cUTyauuu. J[aHHBIA MTyOIMYHO-
IIPAaBOBOM IO CBOEU NPUPOAE PEXKUM MMEET U ONPEIEICHHBIC YaCTHOIIPABOBBIC
MTOCJEACTBUS.

@3 0 ype3BBIYANHBIX CUTYyalUsAX YCTAHABIMBAET, YTO IPU BBEICHUHU PEKAMA
Ype3BbIYAHON CUTYallUd OpraHbl TOCYAAPCTBEHHON CUCTEMBI IPEIYyIPEKIACHUS U
JUKBUJAUWHA YPE3BbIYANHBIX CUTyalUid BIpPaBE NPUHUMATH JOINOJHUTEIbHbBIC
MEpBI 110 3aIIUTE HACEJIICHHUS U TEPPUTOPHUM, B YACTHOCTH, OTPAHUYMBATEL TOCTYIl
JIIOJIEW U TPAHCIIOPTHBIX CPEACTB HA TEPPUTOPHIO, HA KOTOPOU CYILIECTBYET yIrpo3a
BO3HUKHOBEHUS 4YPE3BBIYAWHOW CHTYyallMM, a TaKXe B 30HYy YpE3BbIYANHOMN
cutyauuu (n. a cr. 4.1); npuOoCTaHaBIMBATh JEATEIBHOCTh OpraHU3alNH,
OKa3aBLIEHCS B 30HE 4YPE3BBIYAWHOW CHUTyallMM, €CIU CYLIECTBYET YIrpo3a
0€30MacHOCTH JKU3HEACSITENIbHOCTH PAOOTHUKOB JAHHOW OpraHU3alMd U HHBIX
rpaxK1aH, HaxoJsAIIUXCs Ha ee TeppuTopuu (1. r. cT. 4.1). OTu Mepbl COCOOHBI
NOJIHOCTBEO MCKIIFOUUTh BO3MOYKHOCTH HCIIOJHEHHMS JI0rOBOPA, 3aKIIOUYECHHOTO 10
BBEJCHUS PEKHMa 4YPE3BBIYAMHOM CHUTYallMM M IIOJICIKAILEr0 HMCIIOJIHEHUIO Ha
TEPPUTOPHUH €TO JECUCTBUS.

Ha npakTuke 5TO BBINIAIUT CIEAYIOIMM 00pa3oM: OTBETCTBEHHOCTb
MOCTaBIIMKAa ObUIa  HMCKJIIOYEHA, TIOCKOJIbKY €ro  JIeATeNIbHOCTh  Oblia
NPUOCTAaHOBJIEHa cormacHo Yka3zy Ilpesupenta Poccuiickon ®Denepauuu,
BBEJIIETO PEXUM Ype3BblYaiHOW cuTyauuu. Cya OpsMoO yKas3all, 4TO «PEKHM
Ype3BBHIYANHON CUTYAIIMH OTHOCHTCS K 00CTOSTENBLCTBAM HEMPEOIOIUMON CHIIBD» .

B napyroit pa3 or caHkuuii 3a HapylleHUE JI0roBopa ObLI OCBOOOXIECH
UCIIOJTHUTENb, 00S3aHHBIN MPEJOCTAaBUTh 3aKAa3UUKY YCIyTH MPOMBICIOBOTO Cy/IHA

JUISI TIPOBEJICHUS 3BEpOOOMHOTO MPOMBICTIA TPEHJIAHICKOTO TIOJIeHs B berom mope.

" Tlocranosnenune ®AC YO ot 22.11.2011 no nerry Ne ©09-7431/11 // CIIC «Koncynsrantllmrocy.
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Cyn ucxomun M3 TOro, 4ro pemieHuemM KoMuccuu 1O 4Ype3BbIYAMHBIM
CUTYaIMsIM U TOKapHOW 0€30MmacHOCTH OB BBEJICH 3aIlPET Ha MPOBEACHHUE padoT,
CBS3aHHBIX C HAXOXIEHUEM JIIOJIEW HA JbJax beraoro mMops W BCIEICTBHE ITOTO
IIPULIEN K BBIBOJAY O JOKAa3aHHOCTH OTBETYMKOM HEBO3MOKHOCTHM HAJICIKAILETO
VCIIOJIHEHUSI 00513aTENBCTB 10 JOrOBOPY BCIIEACTBUE HEMPEOIOIUMON CHIIBI'.

ITo maparpady MOXHO cjeliaTh UTOTOBbIe 00001IeHus. Kareropusi «4pe3Bbl-
yaiiHasg CHUTyalMs» BKJIIOYAET JBE B3aMMOCBS3aHHBIE COCTABIISIOLIME: CAMO [IE-
CTPYKTHUBHOE OOCTOSITEJIbCTBO, BbI3BABLIEE MM CIIOCOOHOE BBI3BATh HEOJIAroInpH-
ATHY}0 OOCTaHOBKY Ha ONPEIEICHHOW TEPPUTOPHUHU U HEIOCPEICTBEHHO CIIOKHUB-
mrasicsi 0OCTaHOBKA, T.€. PEKUM YPE3BbIUAMHON CUTYAIlHH.

OO0cToATENBCTBA HENPEOAOIUMON CUJIbI, XapaKTEPU3YIOLIMECS HEOObIYalHO
MOIIHBIMU U TPOMAJHBIMU Pa3PYLIUTEIbHBIMHA MOCJIEACTBUSMHU, BICKYIIUMHU WU
CIIOCOOHBIMM TIOBJIEYb YEJIOBEUYECKHE >KEPTBbI, MaTepuajbHble MOTEPH, YIIEPO
OKpY>Karouie cpeje, OJHOBPEMEHHO SIBJSIOTCS JCCTPYKTUBHBIMH OOCTOSITEIb-
cTBaMU. JlecTpyKTHUBHBIE OOCTOSITENHCTBA, KOTOPHIE B YMCJIE MPOYETO JIETAI0T He-
BO3MOKHBIM HCIIOJITHEHUE KOHKPETHOIO YaCTHONPABOBOI'O JOTOBOPA, SIBIISIOTCS
OJTHOBPEMEHHO M OOCTOSITEILCTBAMHU HEMPEOAOIUMON cuiibl. OcTanbHbIE UX Pa3-
HOBHUJIHOCTH C HEIPEOIOJIUMON CUJIOM B3AaUMHO HE MEPECEKAIOTCA.

Pexxum upe3BpIlYaliHONW CUTYyalllH, BIEKYIMUHA IPUOCTAHOBJIEHUE WIM 3alPET
OCYILIECTBJICHUS JIEATEIBHOCTH, COCTABISAIOIIEN MTPEAMET YaCTHOIIPABOBOIO J0TO-
BOpPa, BBICTYIAET TaKXke U OOCTOSITEIIbCTBOM HEMPEOI0OIUMON cuiibl. IHbIE MPOsIB-
JICHUsl PEKAMA YPE3BBIYANHON CUTYyaIlUy HENPEOAOJIUMON CUIION HE SBIISIFOTCS.

I'masa 3. TPAYKJIAHCKO-IIPABOBASA XAPAKTEPUCTHUKA
OTAEJBbHbBIX BU/IOB OBCTOATEJIBCTB
HENPEOJOJIMMOM CHJIBI

§1. OOcrTosiTeqIbCTBA, OKA3bIBAIOIIHE HENMOCPeICTBeHHOe (u3nvecKoe

BO3HeﬁCTBHe Ha nIpeaMeT UCIOJTHCHUA JOTrOBOPHOI0 o0s13aTeILCTBA

' Onpenenenne BAC P® or 29.11.2012 Ne BAC-15614/12 // CIIC «KoncynsTanTILmiocy.
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Boennbie neicTBusi. Bpsig 1M, HOMUMO BOEHHBIX JCWCTBUN, HAWUAETCS €IIE
OJIHO COILIMAJIbHOE SIBJICHHWE, CTOJIb €UHOIIIACHO M OECCIIOpHO MPHU3HABAEMOE HC-
cJe10oBaTesIMU 00CTOSTEIILCTBOM HEMPEOA0IUMOM cuiibl. J[axke B KOpOTKHiA, Oec-
MPELEACHTHBIN, IEPUOJI CYLIECTBOBAHUS B OTEUECTBEHHOM I'PAXIAHCKOM 3aKOHO-
JaTEJbCTBE JIETKOW MEPEUYHEBOW HOPMBI, IIOCBIIEHHON HENPEOAOJIMMON CUIIE, BO-
CHHBIC JICMCTBHS OKa3aJWCh €JIMHCTBEHHBIMH OOCTOSTEIILCTBAMH OOIISCTBEHHOTO
XapakTepa, KOTOpble YAOCTOUIIMCh YeCTU OBITh 3aKpeIUICHHBIMU TaM. [Ipousoruio
3TO B II. 2. ¢T. 71 OCHOB rpaxkaaHCKOTO 3aKkoHOoAaTenbecTBa 1991 roaa.

B nHacTosimiee BpeMs 3aK0oHOIAaTeNIb a0CTparupyeT BOSHHbBIC JEHCTBHUS OT He-
MIPEOJIOJIUMOM CHUJIbI, IEPEUUCIISA UX Pa3JCIbHO, YEPE3 3aIATYI0, B HOpMax TPaHC-
MOPTHOTO 3aKOHOJATEIhCTBA, MOCBSIIEHHBIX OOCTOSATENbCTBAM, HCKIIOYAOIIUM
OTBETCTBEHHOCTh. OJIHAKO, HECMOTPSI Ha 3TO, Y YUEHBIX, CIEIUATUZUPYIOIINXCS B
chepe TpaHCIOPTHOTO MpaBa, HE BBHI3LIBAET COMHEHMM, YTO «BOCHHBIC JCHCTBUS
... TAK)KE OTHOCATCS K HEMPEOIOIUMOMN CHIIEN .

Bwmecre ¢ Tem, HE0OXOIMMO OTTPAaHUYNBAThH «OOBIYHBIE M BIIOJIHE €CTECTBEH-
HbIE TPYJITHOCTH, BbI3BAHHBIC BOMHOM, HAITPpUMEP, MOOMIIM3AIIUIO, OT TAKUX 0OCTOS -
TEILCTB BOGHHOI'O BPEMEHHM, KaK BOCHHBIE JEHCTBHUSA HAa TEPPUTOPHH JIOBA PHIOHI,
rubenp OpyAuil JIoBa B Pe3yJibTaTe BOEHHBIX JCHCTBUU W Jp., KOTOPHIE KaK He-
MPEOJA0IMMAsl CUjla JOJKHBI CIIY>KUTh OCHOBAaHUEM JIJIi OCBOOOXKICHUSI OT OTBET-
CTBEHHOCTH 33 HEBBIIIOJIHEHHE JIOTOBOPA TIOCTABKHU PHIOLD) .

WNuaye roBopsi, «camblii (pakT HACTYIJIEHUs BOMHBI HE OCBOOOXAAeT aBTOMa-

THYCCKHU AOJIZKHUKA OT B3AThIX UM HaA ce0s o A0roBOpy O6HS&T€J’IBCTB»3.

' Kommenmapuii x Konekcy BHYTPEHHEro BOJHOTO TpaHcropra Poccuiickoit ®enepanuu / O.B. Kymukosa, A.C.
Ammxamxuesa, 1.B. Ceeunnxosa // CIIC «Koncymerantllnroc»; Tparcnopmuoe nipaBo: yaeOHuK / mon pea. B.A.
Ernazaposa M.: FOctunmadopm, 2007. C. 108; Komyxoeé C.A. KomMmeHTapuil K KOJEKCY BHYTPEHHETO BOJHOTO
TpaHcriopta Poccmiickoit ®epeparun or 7 mapra 2001 roma Ne 24-®3 / pen. A.H. Kaitns // CIIC
«Koncynpranrllarocy.

2 Cumupnos B.T., Cobuax A.A. Ykas. cou. C. 94.

3 Opnoescxuii I1. ViconHEHNE JOTOBOPHBIX OOSA3aTENBCTB B YCIOBUAX BOMHBI / CONMATMCTHYECKAS 3aKOHHOCT.
1942. Ne 3-4. C. 11.
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Bimsitnue BOGHHBIX JNEHCTBHI Ha JEATEIBHOCTh CYOBEKTOB IIpaBa, MPHUBOMIS-
mee K HEBO3MOXXHOCTH HMCTIOJHCHHS 0053aTeNIbCTBA, BBIPAKACTCS PA3IMYHO. ITO
MOXET OBbITh, BO-TIEPBBIX, «HEUCIIOJHEHUE 00S3aTENIbCTBA B «YHUCTOM BHUJEM.
Hampumep, B ciaydae pa3pylieHus: IpOU3BOICTBEHHBIX TUIOMIAICH ... OOMOOBEIMU
yaapamu»'. Bo-BTOpPBIX, BOEHHBIE JEWCTBHS MOIYT BELI3BATh «HEHAJJIEXKAIIEe UC-
MOJIHEHUE 00s13aTeNbCTBA (Yallle BCEro ¢ HapyIICHUEM CPOKA HMCIIOJHEHUSI) BCIIE -
CTBHE TOT0, YTO MECTO MCIOJHEHHUS ... PACIOJIOKEHO Ha TEPPUTOPUHU BEIACHUS
0oeBbIX AeiicTBHi. Hamp., 3aBoj1 JOJDKHHKA ... PACIOJIOKEH HA TEPPUTOPUU TeaT-
pa BOCHHBIX JIEHCTBUI JIMOO MapIIPyT MEPEBO3KH ... MMPOXOIUT Yepe3 YKa3aHHYIO
TEPPUTOPHION”.

ABTOp, KaKk BUJUM, TOBOPUT O JIByX CHUTyallMsIX: YHUUYTOKEHUHU MaTepualb-
HOM BEMM-00BEKTa JIOrOBOpa BPAKECKUMHU ylIapaMH, a TaKK€ HEBO3MOKHOCTH
OCYILIECTBJISITh OTOBOPEHHBIE JIOTOBOPOM XO3SIMCTBEHHBIE OIEpallud BCIIEICTBUE
OKKYTAI[Ui MECTHOCTU WJIY JIOKAJIU3al[u1 Ha He 00EBBIX CTOJKHOBEHUM.

B kadecTBe mpumepa cuTyaluid MepBOro TUIA MOKHO MPUBECTHU PEIICHUE, B
KOTOPOM CyJ TpPHU3HAI HENPEOJOIUMON CHJIOW YHHMUTOXEHHE B pe3yJbTare
OOEBBIX CTOJKHOBEHHUM CYIIECTBEHHOM JOJIM OCHOBHBIX cpenctB I'YII, koropoe
IIPOJIOJDKUTEIFHOE BpPEMS pacrojiarajioch B 30HE BOEHHOTo KoH(uukTa. Bce
BBIIIIECKA3aHHOE MPUBEIO K HEBO3MOKHOCTH YIUIATHI JOJITOB MO 00s13aTE€NbCTBAM.
[Ipuuem ObUTO 0CcO0O yKa3aHO, YTO BOCHHBIC JCHCTBUS OTHOCATCS K

HEIPEOIOJIMMOM CHJIE 10 TPeOOBAHHUSIM 3aKOHa”.

1 . N
Ocnesa K.O. TlonsaTre 00CTOATEILCTB HEMPEOJOIMMOM CHITBI, MX Kiiaccudukanus // Bonpockl cynedHo# pedop-

MBI: [IPaBO, 9KOHOMUKa, yrpasiaeHue. 2009. Ne 2. C. 51.
> Tam xe. C. 51-52.
% THocranosnenue PAC CKO ot 19.11.2003 Ne ©08-3736/03 // CIIC «KoncynbsTanTILmoc.
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[Ipupony BOEHHBIX NEWUCTBHI KaK HEMPEOJOJIMMBIX OOCTOSATEIHCTB OYEHB
MOKa3aTEIbHO PACKPBIBAET elle oAHO naeio. IIpegocraBisisi Bo3pakeHUs Ha HUCK,
MpEANPUsITAE CChUIAIIOCh HAa TO, YTO €ro MPOU3BOJCTBEHHAs 0a3a Oblia cHauasa
paspylieHa, a IOTOM H IIOJHOCTBIO YHHUYTOKEHAa BO BpPEMS BOOPYKEHHOIO
KOH(JIMKTA, MPOUCXOAUBIIEro Ha Tepputopun Yeunu. B pesynbrare Bce cpencTra
MPOM3BOJICTBA TOBPEXKIACHBI, UMEBIIEECS Yy NPEANPUATUS HMYIIECTBO CIUCAHO.
Cyq, OLIEHUB MPECTABICHHBIN BBIIIE HOBOJ OTBETUMKA, IPUIIEN K 3aKIOYEHHUIO,
YTO OTBETCTBEHHOCTb MPEANPHUATUS JOKHA OBITh MCKIIOUYEHA HAa OCHOBAHUU
HOPM O HENPEOIOIMMON CHIe’.

UtoObl  IpOMILIIOCTPUPOBATH, KAaKUM  0O0pa3oM  BOEHHBbIE  JCHCTBUS
MPENATCTBYIOT HCIHOJHEHUIO MPEAYCMOTPEHHBIX JIOTOBOPOM  OOS3aHHOCTEH,
cieayer oOpaTUTh BHUMAHHE Ha CIeAyIUid npumep u3 npaktuku. Cyga
WCKJIIOYMJI OTBETCTBEHHOCTH IEPEBO3YMKA HA TOM OCHOBAHWM, YTO IMPOBEICHUE
00111€BOMCKOBBIX BOCHHBIX YUEHUM, UMEBIIIEE MECTO B OJJHOM U3 pernoHOB Kuras,
KpaliHe HEOJIaroNnpUsATHO TOBJIMSIIO HA CPOKHA HCIIOJHEHHS] OO0S3aHHOCTU TIO
JIOCTaBKE TIpPy30B. APryMEHTHUPOBAHO 3TO TEM, YTO BCJEACTBHE IPOBEICHUS
YKa3aHHBIX MaHEBPOB OBUIM BPEMEHHO ([0 TONy4YeHUs CIENUaTbHOTO
paspernieHus) MpUOCTAaHOBJICHBI TPY30MEPEBO3KH HA YYACTKE KEJIE3HOM JTOpOrH, B
npejenax KOTOPOro JIOMKHBI ObUTM TPOU3BOJUTHCS JACHCTBUS, CBS3aHHbBIE C
IPy30IEPEBO3KOM’.

ITokazarenen Takxe npuMmep BpemeH Benukoit OTeuecTBEHHOW BOWHBI, KOTAa
CyeOHBI OpraH ykaszaj: «IapoX0J/ICTBO HEMPABUILHO B3bICKAIO B 0€3aKIIENTHOM
nopsake mrpad ¢ MapoxoJICTBA, B YACTHOCTHU, MOTOMY YTO MpUYasl ObUT 3aHAT
BOCHHBIM  TPAJIBIIMKOM, HAXOJUBIIMMCS TMOJl BBITPY3KOM U  MHOTPY3KOH

CIIELITPY30B»°.

' Mocranosnerne ®AC CKO ot 8.07.2009 no geny Ne A77-819/2007 // CTIC «Koncynbrantllmocy.

2 Tlocranosyenue CeMHaaNaTOro apOUTPaXKHOTO aneusuorHoro cyaa ot 20.11.2008 Ne 17AI1-8339/2008-AK //
CIIC «KoncymnpranTlLmrocy.

3 Bpamyce C.H., Opaosckuii ILE. Ykas. cou. C. 14,
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Tem He MeHee, Helb3sl 3a0bIBaTh, YTO €CJIM BOECHHBIE JEHCTBUS MPOUCXOIAT
OPOJIOJDKUTENBHO JOJITOE BpEMsi, TO HUX HEIb3s CUHUTATh HENPEIBUANMBIM
00CTOSITENCTBOM M IOTOMY B TaKHX CHUTYallMsIX HE MOXET OBbITb U PEUd O
NPHIaHWK MM CTaryca HENpPEOAOJIMMON Cuibl'. B 9TOM cilydae CTOPOHBI IO
OOJIBIIIOMY CUETY BKJIIOYAIOT B CQepy CBOETr0 pHUCKa BCE HEOJIAromnpusiTHbIC
MOCJIEJICTBUS UCTIOJIHEHUS JOTOBOPA B 30HE BOOPYKEHHBIX KOH(IUKTOB.

JI1st co3iaHus HEeTOCTHOM KapTHHBI O BOEHHBIX JACHCTBUSIX B pa3pe3e Mpu3Ha-
HUN UX 00CTOATEIHCTBOM HEMPEOAOTUMOM CUIIBI 11€J1IECO00PA3HO U TOJIE3HO O3HA-
KOMHUTBCS ¢ OCOOEHHOCTSIMU, TPUCYIIIUMU CYJIeOHOM MpakTUKe nepuojaa Bemmkoit
OtevecTBeHHOW BOWMHBL. MacmTad HalMCTCKOW arpeccuy, HampaBlICHHONW Ha
OTPOMHBIE ITPOCTPAHCTBA COBETCKOW 3€MIIM, & TAK)K€ BCEOOIIMI HapOAHBIA CaMO-
OTBEP KEHHBIN XapakTep OOpPHObI COBETCKUX IpaKJaH HE MOTJIM HE HAWTU OTpaxe-
HUS U B TPAXKJAHCKOM 000poTe.

[ToMuMO yKa3aHHBIX BBILIE CIOCOOOB MPU3HAHUS BOCHHBIX JIEUCTBUI OCHOBA-
HUEM JJIS UCKIIFOUEHUSI OTBETCTBEHHOCTH, IPaKTUKa BpeMeH Benukoil BoiiHbl B
UCKIIFOUUTENBHBIX CIIy4asix JOIYCKalla 3TO TAKKE B TEX CUTYAIUAX, KOrAa OHU I10-
BJICKJIM MOOMIM3alMI0 paOOTHUKOB, W3bATHE aBTOMAIINH, JoLIaaeld, UHBEHTAaps,
NPUBEAS TEM CaMbIM K HEBO3MOXXHOCTH HOPMAJIBHOTO (PYHKIIMOHUPOBAHUS TPE/T-
IPHATUSA TOJUKHUKA ¥ UCIIONHEHHS UM CBOUX JIOTOBOPHBIX 00A3aTeNbCTB .,

Ho 310 OBIIO XapaKTepHO TOJBKO JJISi CaMBIX PEAKUX IO Ype3BbIUAHHOCTU
cinyyaeB. HaponHas BoiiHa 3aKOHOMEpPHO MOBJIEKJIA BCEOOIIYI0 MOOUITU3ALIMIO, 1O~
TpeOOBAB MOBBILIEHHOTO HANPSKEHUS BCEX CHJI U CHEJIaB HEIONYCTUMBIMU CChLII-
KA Ha TPYJIHOCTH, KOTOPbIE B MUPHOE BpEMS, BO3MOXKHO, U CHOCOOCTBOBAIH ObI

HCKIIIOYCHHIO Fpa}K)IaHCKO-HpaBOBOﬁ OTBCTCTBCHHOCTH.

! Kopuwynosa H.I1. CoBepIIeHCTBOBaHHE 3aKOHOIATENECTBA O HEMPEOAOINMOM criie // 3akoHbl Poccuu: ommeIT, aHa-
nu3, npaktuka. 2007. Ne 2. C. 121.

2 Cm.: Jlyny JLA. JloroBopHas oTBETCTBEHHOCTH // COBETCKOE IpaBo B mepuon Benmkol OTedeCTBEHHONW BONHBL:
I'paxxnanckoe npaso. - Tpynosoe mpaso. Y. 1. M.: FOpun. n3n-so MIO CCCP, 1948. C. 116.
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Taxk, Obuta pU3HAHA HEOOOCHOBAHHOW CCBHIIKA HA OOCTOSITENIHCTBA BOWHBI CO
CTOPOHBI KOJIX03a, HE MCIOJHUBIIETO 00s3aTEIHCTBO MO 3arOTOBKE Moyaia, I0-
CKOJIbKY KOJIX03 HaXOJIUJICA «B TJIyOOKOM ThUTY, B MECTHOCTH, HE OOBSIBJICHHON Ha
BOEHHOM TMOJIOKeHnU. HecMoTpss Ha MOOMIM3AIMI0 YacTH KOJIXO3HHUKOB, KOJXO3
o0JiajjaeT TOCTaTOYHBIM YHUCJIOM pabo4yuX PyK ... B JAaHHOM CIy4ae CBOEBPEMEH-
HO€ M HAJJICKAIIEE BBIMNOJHEHUE JOTOBOPA 3aBUCEIIO0 UCKIIIOYUTEIBHO OT CAMOTO
KOJIX03a, OT BOJIM U KE€JaHUs CaMOro IMpaBlieHUs. boiee Toro, B yCIOBUSX BOWHBI
KOJIXO3 JOJDKEH OBbLI, KaK HUKOT/a, HAIIPAYb BCE CBOM CHIIBI JIISl MCIIOMTHEHHS .

Tepaxktbl. Hopma-nepunuius, ompenensiomas MOHITHE «TePPOPUCTHYE-
cKui akT», cogepxkutcs B 1. 1 ¢t. 205 YK P® u B 1. 3 cT. 3 denepanbHOro 3akoHa
or 06.03.2006 Ne 35-®3 (pen. ot 08.11.2011) «O npoTUBOAEHCTBUU
TEPPOPUBMY» . «TEPPOPUCTHYECKUM aKT - COBEPIICHHE B3pbIBA, IOMKOra I
WHBIX JICUCTBUM, yCTpallaroluX HACEJIECHWE U CO3/IAI0IIUX OMACHOCTh THOenu ye-
JIOBEKa, MPUYMHEHUS] 3HAUUTEIIBHOTO MMYIIECTBEHHOr0 yiiepoa 1u0o HacTyrie-
HUS UHBIX TSDKKUX MOCIIECTBHIM, B LEJISIX BO3ICUCTBUS HA IPUHATHE PELIEHUS Op-
raHaMu BJIACTH WJIM MEXAYHAPOJAHBIMU OpraHU3alMsIMHU, a TAKXKE yrpo3a COBepIlie-
HUS YKAa3aHHBIX JICCTBHUM B TE€X K€ LIEISAX).

B kauecTBe aHanu3a Ha NpeIMET OTHECEHHMS TEPAKTa K HENPEOAOJIMMOMN CUIIE
HEOOXOJIMMO BOCHPHUHSATH MEPBYIO YaCTh JAHHOW HOPMBI, IMOMHS, YTO TEPAKT C
O00OBEKTHUBHOW CTOPOHBI 3aKJIFOYAETCS B COBEPIIEHUN B3PHIBA, MOKOTA WIIM WHBIX
HAaCWJIbCTBEHHBIX JCHUCTBUM. DJIEMEHTHhl CYOBEKTUBHOM CTOPOHBI JAHHOTO IIpe-
CTYIUICHUSI, BKIIFOYEHHBIE BO BTOPYIO YacTh onpeesieHus (1ieJib 1 MOTUBBI TEppO-
PHUCTOB), U1l pa3pellieHUs] YACTHONPABOBBIX BOIIPOCOB 3HAYEHHUS HE UMEIOT.

HccnenoBarenu-MBWINCTE  MPEAJaraloT BHUMAHUIO I[IUPOKUNA  CHEKTP
B3[VISI0B HA MPEAMET TOTO, MOXKET JIM TEPAKT UCKIIOYATh TPAXKAAHCKO-TIPABOBYIO

OTBETCTBEHHOCTh. [IpOTHB 3TOr0 NpUBOIATCS TaKUE APTYMEHTHI.

' Opnoeckuii I1. Yxa3. cou. C. 12.
2C3 P®, 13.03.2006, Ne 11, ct. 1146; 14.11.2011, Ne 46, ct. 6407.
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JI. UepHeHko TomaraeT, 4YTO, HEB3Wpas Ha OECCIIOPHOE HaIWYue
YPE3BBIYANHOCTH KAaK XapaKTEPUCTUKU TEPAKTA, OTCYTCTBYET APYTrOW Ba)KHBIU
IpPU3HAK - HEOTBPATUMOCTH, T.K. HACTYIUIEHHE TEPAKTA MOKHO MPENOTBPATUTE' .
OnmHako mpu 0030pe TEOPETUUYSCKHX BO33PEHHA MOYKHO BCTPETUTh M BECOMBIM
KOHTPApPryMEHT, KOTOPBINA 3aKJIF0YAETCSl B TOM, UTO 00SI3aHHOCTh IIPEAOTBPAILICHUS
TepakTa, PaBHO KaK M HMHOTO MPECTYIUICHHS, HE MOXET ObITb BO3JIOKEHA Ha
JOJDKHUKAa 110 YacTHOIPABOBOMY O0S3aT€NbCTBY W IMOTOMY TOBOPUTH O
IPENOTBPATUMOCTH TEPAKTA HEYMECTHO .

C mocnemHMM YTBEpPXKIACHHEM HENb3s HE COTJACUThCA: Ha CYOBEKTax
IPaXXJAHCKOTO TpaBa JEXKHUT OOS3aHHOCTh MPUHUMATH MEPHI 10 HEIOMYIIECHUIO
ycyryOneHuss BO3JCUCTBUS B3pbIBA, MOJKOra WM HHBIX TEPPOPUCTUUECKUX
JNEUCTBUM, a TAK)KE NMPUHUMATh YCUJIWA IO JIMKBUAALWKM Takux nocienctsuil. Ho
Ha HUX HHUKAK HEIb3sS BO3JIOKUTH OO0S3aHHOCTh 1O NPOPMIAKTUKE U
MPEYIPEKICHUIO TEPAKTOB, & TAKKE IO 3aJCPHKAHHUIO 3J0YMBIIUICHHUKOB. Bee
3TO BXOAUT B KOMIICTCHUHUIO IIPABOOXPAHUTENIBHBIX OPraHOB M HENOIYCTHUMO,
9yTOOBI 32 UX MPOMAXHU OTBEYAIN YACTHBIC JIUIIA.

Kpome 3T0ro npoTHBHUKM MPU3HAHUS 32 TEPAKTOM CTAaTyCa HEMPEOJOJIUMOMN
cwibl 00pamarT BHUMaHue Ha To, 4T0 P33 «O mMpOTUBOACUCTBUU TEPPOPUIMY»,
YCTaHABIIMBasd MEXAHU3M KOMIICHCAIMM Bpela 3KEPTBAM TEPPOPUCTHUUECKOU
aKIIMH, HA3bIBAET TOCYIAPCTBO OTBETYMKOM, OOSI3aHHBIM KOMIIEHCUPOBATH yIIEepO,
BO3ZHMKIIMI B pe3yjbTare ACHCTBUN TeppoprcToB’. W Cleayer BBIBOJ, COMIACHO
KOTOPOMY TEpPaKT HE MOXET ObITh TMpU3HAH OJHUM U3 OOCTOATENIbCTB
HENPEOJOJIMMON  CHUJIbI, TIOCKOJIbKY, B COOTBETCTBUU C TpeOOBaHUSIMHU
IPaXKJIAaHCKOTO TIpaBa, BHICTYMAET TaKOW Pa3sHOBUIHOCTHIO HOPHUIANYECKUX (PAKTOB
Kak IIPOTUBONPABHOE JESIHUE, KOTOPOE IMOPOXKIAAECT NPABOOTHOLICHUE U3

BO3MENIECHHs Bpea’.

' Yepuenxo JI. O6cTosTenbCTBA Henpeoonumoii cusl // DXK-IOpucr. 2005. Ne 21. C. 6.

? Kopuiynosa H.I1. CoBepIIeHCTBOBAaHUE 3aKOHOAATENBLCTBA 0 Henpeonoaumoi cune. C. 122.
? Kanaynosa E.C. Vkas. cou. C. 151.

* Tam xce. C. 151.
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PruckHeM ocnopuTh MHEHHE aBTOpA: IIPU3HAHUE TEPAKTAa HENPEOTOIUMOMN
CWJION HE NOBJIEYET OCBOOOXKJEHHUS rocyJapcTBa OT OOS3aHHOCTH IO BBIMJIATE
KOMIIEHCAlUI sKkepTBaM Teppopusma. bosuee Toro, mogo0HbIi myOIuYHO-ITPaBOBOM
KOMIIEHCAlMOHHBI MEXaHU3M BPsiJ I MOKHO IIPUPABHUBATH K YACTHOIIPABOBOMY
JICTMKTHOMY 00s13aTenbCTBY. [Ipru3HaHue TepakTa HENpeo 0 IMMON Cuilol Oyner
CIIOCOOCTBOBATh MCKJIKOYEHUIO OTBETCTBEHHOCTH JIMILb TOW CTOPOHBI JI0TOBOPA,
00s13aHHOCTb ~ KOTOPOM  OKa3aJoCh  HEBO3MOXHO  HCIOJHUTh  BCIIEJCTBHUE
pa3pyLIUTENbHBIX MIPECTYIIHBIX ACHCTBUM.

Kak Buaum, m0OBOIBI NPOTHUBHUKOB IPU3HAHMUS TEPAKTAa HENPEOIOJIMMBIM
00CTOATENBCTBAM HEJb3d NpPHU3HATh ONpaBJaHHBIMU. BMmecTe c TeMm, TEpaxT,
MIPETEHAYIOMNA HAa CTATYyC OCHOBAHMS, MCKIIOYAIOLIEr0 TIPa)KIaHCKO-IPABOBYIO
OTBETCTBEHHOCTb, JOJDKEH XapaKTEPU30BATBCA IPU3HAKOM HEBO3MOXXHOCTH
NpeaynpexaeHuss 1 (Wid) JHUKBUIAUUU TMOCIEACTBUH TEepakTa €O CTOPOHBI
IIOCTPaJAaBLIEr0 y4YacTHUKA JAO0roBopa. Kak mOKa3bIBa€T MpPaKTUKA, CYIbl
KOPPEKTHO OLIEHUBAIOT JTAHHBIN NOKa3aTenb. Tak, IpU UCCIIEN0BAHUYU apryMEHTa O
B3pbIBE BCIIEJICTBUE TEPPOPUCTUUECKOTO aKTa, IPOTPEMEBIIETO MO/ JIOKOMOTHBOM
COCTaBa, MEPEBO3UBIIETO HEPTENPOAYKThI, CyJl MPOBO3IIIACKI, YTO HaJJIeKallee
UCIIOJIHEHUE J0TOBOpa IEPEBO3KU I'Py3a OKAa3ajJ0Ch HEBO3MOXKHBIM BCIIEICTBHE
HEIPEOJI0JIMMOr0 OOCTOSITENIbCTBA, KOTOPOE NEPEBO3YMK IO HE 3aBUCALIUM OT
HEro NPHYMHAM HE MOT NPEAOTBPATUTh MIIM YCTPAHUTD .

B npyroii pa3 cya MCKIIFOYMII OTBETCTBEHHOCTH IIEPEBO3YMKA 3a IPOCTOU
KEJIE3HOJOPOKHBIX BaroHOB, KOHCTATHPYs, 4YTO 3aJep’KKa OblJa BbI3BaHA
HEBO3MOKHOCTBIO [EPEIBUKEHHS, BOSHUKIIEH B Pe3yJIbTaTe TepaKkTa-B3phiBa’,

[Ipumepsl 0OBbEAMHSIET TAKXKE TO, YTO HUKAKUE BO3MOXKHBIE YCWIHUS HE
CHOCOOHBI  OBLIM  OTBPAaTUTh M JIMKBUAMPOBATH IMOCIEACTBHUS  JEHCTBHIA

TEPPOPHUCTOB.

' Tocranosnenne ®AC MO ot 7.10.2005 1o geny Ne KT'-A40/9711-05 // CTIC «Koncysbsrantlnocy.
2 Tlocranosnenne ®AC YO or 13.02.2012 Ne ®09-743/12 // CIIC «KoncynsraatIlmocy.
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CymiecTByeT Takke MHEHHE, COTJIAaCHO KOTOPOMY JUISl IPUIAHUS TEPPOPHUIMY
3HAUEHHUS HETPEOJA0IUMOr0 OOCTOSTENHCTBA HEOOXOIUMO, YTOOBI IAHHOE JICSTHHUE
OBLJIO TIpEABAPHUTEILHO TPHU3HAHO TEPPOPUCTUUYCCKAM AKTOM B COOTBETCTBHE C
HOpMaMH  MEXIYHAapOJHOTO TpaBa WM B pe3yibTare  CyaeOHOTrO
paz6uparenscrsa'. JlaHHas O3UILKS BEI3BIBAET HEKOTOPOE HECOTIIACHE.

Bpsin 11 BO3MOKHO CTaBUTH pellieHHE BOMIPOca 00 UCKITIOYECHUHN TPaKIaHCKO-
IPABOBOM OTBETCTBEHHOCTHU B 3aBUCUMOCTH OT O(UIIMATIBHOTO MpHU3HAHUA (paKTa
TEPpOpPU3Ma CO CTOPOHBI HAIMOHAIBHBIX WM MEXIYHAPOJHBIX KOMIIETCHTHBIX
opraHoB. Cropbl O KOMIEHCAIIMU YOBITKOB pa3pemiaroTcss M0 HCTEUYCHUU
HEOOJBIIIOT0 CPOKa IOCJe HApYIIEHHWs JOroBOpa, TOrja KakK Mpe/BapUTEIbHOE
CIENCTBHE W CyneOHOe pa30MpaTeslbcTBO IO YrOJOBHOMY Jely (a 3HAYuT, |
ouIMaTbHOE MPU3HAHKE JISTHUS TEPAKTOM) MOTYT 3aTSHYThCS HAJIOJITO W TIOTOMY
BHUJIUTCSI HCOOOCHOBAHHBIM IIPHUBS3BIBATH UX APYT K APYTY.

bonee Toro, gaxke B ciydasx, Korja JesHHEe OOOCHOBAHHO TPU3HACTCS
TEpPaKTOM, 3TO HE BJIEYET aBTOMATHUYECKOTO HCKIIOYEHUS TPa)IaHCKO-TPaBOBOU
OTBETCTBEHHOCTH JIMIIA, JIOTOBOPHAas OOS3aHHOCTh KOTOPOTO OKa3ajach WM
3aTpOHYTA.

Hampumep, mpoTOKOI0M OMEpaTUBHOTO COBEIIAHUS Npu cTaHIuu ['yaepmec
MHIUJICHT (B3PBIB LIUCTEPHBI) OBLI PACIICHEH KaK TEPPOPUCTUUECKUM akT. OIHAKO
Cyll CHOpaBeIIMBO OTBEPr TpPeOOBaHHWE OTBETYMKA OO0 WCKIIOYECHUU €T0
OTBETCTBEHHOCTH Ha OCHOBE HENPEOJOJIMMON CHJIBI, ITOCKOJIBKY BO BpeMs
HaXOXKJEHUS TPpy3a B MyTH, 0 BBIIAYN €T0 IPY30II0Ty4YaTeNi0, HeU3BECTHBIC JIUIA
OecrnpenaTcTBeHHO MOJATOTOBMIM W OCYIIECTBWIM JIEUCTBUS TIO B3pBIBY. ITO
OKa3aJIoCh BO3MOXXHBIM, B TOM YHCJIC W TOTOMY, YTO TMEPEBO3YHMK HE HMCTIOIHUII
CBOIO 00S3aHHOCTBH 110 OOECIIEUEHHUIO HauIekameld oxpansl rpysa’. Ilostomy He
CTOUT pEIICHNE YaCTHOIPABOBBIX BOIIPOCOB CTABUTH B 3aBUCUMOCTH OT ITyOJIMYHO-

IIPABOBBIX.

! Usanosa C.H. Yxa3. cou. C. 146.
? Tloctanosnenue ®AC CKO ot 13.06.2002 1o memy Ne d08-1957/2002 // CIIC «Koncynprantlhmocy.
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B 3akmroueHue Henb3s HE OTMETUTH ciaenyromee. Kak mnumytr B
OTEUECTBEHHOHN IOPUIUYECKON JIUTEepaType, TEPpopu3M, obnagasi 3HAYNTEIbHBIMU
OMAaCHBIMHU XapaKTEPUCTUKAMU, MOXKET MPUBECTH K 0OOCTPEHUIO TPOTUBOPEUH B
00JaCTH MEXIyHApPOJIHBIX OTHONICHWH WJIM TIOBJIEYHh IMPOBOKAIUIO BOCHHOTO
KoH(uMKTa. BolHa e MNpu3HAeTCs HENpPeoAOJUMON CHJION ¢ MO3UIUM, Kak
POCCHICKOT0 3aKOHO/IATENbCTBA, TAK U HATHALMOHAIBHBIX HOPMATUBHO-ITPABOBBIX
aktoB'. Bolee TOro, B HEKOTOPHIX 3apyOEKHBIX CTpaHaxX, B YaCTHOCTH BO
dpannum, Teppopu3M 00603HAYAETCSA KAK «HOBas (popMa rPaXkJAHCKOM BOWHEBI» .

Bwmecte ¢ Tem, onpeneneHne NOHATHS TEPPOPU3M «cojiepKutcs B ¢T. 205 VK
P® B rnaBe, MOCBSIIEHHON MPECTYIUICHUSIM TPOTUB OOIIECTBEHHON 0€30MacHOCTH
U OOIIECTBEHHOIO MOPSAKA, T.€. «C HMO3ULUUN POCCUHCKOIO 3aKOHOJATENIbCTBA
TEPAKT HE OTHOCHUTCA K BOEHHBIM JEHCTBHSAMY». DTO TOBOPUT O TOM, 4YTO B
MepEeYHEBOM HOpPME, MOCBSIICHHON HEMPEOIOIUMBIM OOCTOSATENbCTBAM, TEPAKT
JOJDKEH OBITh yKa3aH OTAEJIbHO U 000CO0JIEHO, NOCKOJIBKY OH HE MOYKET OBITh
OTHECEH K KaKOMY-JIM0O HHOMY SIBIEHUIO COIMATIBLHOTO XapakTepa.

Bo3neiicTBMe TpPaHCHOPTHOIO CpeacTBa Tperbero Juuna. Hepenko
MaTepUaIbHBIA OOBEKT JOTOBOPA MOBPEKIACTCS WIM YHUUTOXKAETCS BCIIECIACTBHUE
(bu3HUecKOro BO3CHCTBUS CO CTOPOHBI TPAHCIIOPTHOTO CPEJICTBA TPETHETO JIUIIA.
[IpakTHka HEMOHCTPUPYET KOPPEKTHBIA MOAXOJ NPU PACCMOTPEHHM CCBHUIOK HA

JaHHOC 00CTOSITEILCTBO KaK HA OCHOBAHHUE UCKIIIOYCHHUS OTBETCTBEHHOCTH.

' Usanosa C.H. Yka3. cou. C. 144.

? Crnoscxuii K., Cmupnosa M. O BO3MEIIEHNN Bpeaa MPHYNHEHHOTO B PE3YIIbTaTe TEPPOPUCTHIECKOM akunu // Xo-
3stiicTBO M paBo. 2003. Ne 6. C. 90.
* Tam xe. C. 92.
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Tak, paspemas oAHO U3 JA€N, CyJ OCHOBBIBAJICS Ha HH(OpMaLMH,
HaXOJAILIECHCS B aKTE CIOPBEHEPHOIO OCMOTPA, KOTOPBIM YCTaHOBJIEHO, YTO B
pe3yabTaTe CTOJKHOBEHUS TPAHCIIOPTHBIX CPEICTB BO3HUK IOXKAp, MOBJIECKIINN
yTpaTy rpy3a — 00beKTa Mo JOoroBopy nepeBo3ku. [IpaBuia JOPOKHOTO IBUKEHUS
BOJMTENIEM, OOSI3aHHBIM TMEPEBE3TU I'Py3, HE HAPYIIAIUCh, a yTpaTa MpoU3oILIa
M3-32  NPOTHUBONPABHBIX  JEHUCTBUM  TPEThEro  JMHa.  PyKOBOJCTBYSChH
BBIIICU3JIOKEHHBIMUA ~ JaHHBIMU, CyJ TpUIIEN K BbIBOAY, YTO JEUCTBUA
NEPEBO3YMKA XapPaKTEPU3YIOTCSI HEOOXOAMMOM CTENMEHbIO OCMOTPUTEIHLHOCTH;
Oosee Toro, Aake MaKCUMallbHass OCMOTPUTEIBLHOCTh HE MO3BOJIMIIA Obl N30eXKaTh
CTOJIKHOBEHHSI C aBTOMOOUJIEM, YIIPABIISIEMBIM TPETHUM JIULIOM U I1OCJIEIOBABIIETO
B CBA3M C OTUM NOBPEXACHUS rpy3a. Hemcrnonnenne norosopa mnepeBO3KH Ipysa
HE HAXOAUTCA B IMpPAMOW NPUYMHHO-CICICTBEHHOM CBSI3HM C JEATEIBHOCTHIO
OTBETYMKA, & SIBISAETCA CJIEACTBUEM HENPABOMEPHBIX JEUCTBUUA TPETHErO JIMIA-
yuactHuka JITII. B cBsi3M ¢ H3I0KEHHBIMH OOCTOSITEILCTBAMH OTCYTCTBYIOT
OCHOBAaHMS [IJIS BO3JIOKEHUST HA OTBETYMKA OTBETCTBEHHOCTH 3a YOBITKH,
IPUYMHEHHEIE YTPATOM rpy3a’.

B npyro# pas, HanmpoTuB, CyJ OTKa3al B MCKJIKOYEHUHU OTBETCTBEHHOCTH HA
TOM OCHOBAaHMHU, YTO MEPEBO3UYMK HE MPHUHSUI HAAJIEXKAIUX Mep Ul U30eKaHus
CTOJIKHOBEHHMS U IIPEJOTBPAIIEHHUS BBI3BAHHOIO STUM IIOBPEKIECHUS Ipy3a’.

Taxum oOGpas3om, mpakTHKa IPU3HAET BO3JEHCTBUE TPAHCIOPTHOTO CPEACTBA
TPETHEr0 JMIA HMCKIIOYAIOIIUM OTBETCTBEHHOCTh OOCTOATEIHCTBOM, HO JIMIIb
TOI'/1a, KOTJIa OHO IOJIHOCTBIO CIIPOBOLUMPOBAHO TPETHUM JIMIIOM U HE OTATOLIEHO

IMOBCACHHCM IICPCBO3YHKA, YTO CICAYCT IIPU3HATH KOPPCKTHBIM U 00OCHOBAHHBIM.

' Onpenenenne BAC P® or 29.09.2010 Ne BAC-9587/10 // CTIC «KoncynbrautIlmocy.
? Tlocranosnenue ®AC YO ot 7.06.2010 Ne ®09-3717/10-C5 // CIIC «KoncynsTantlIlmrocy.
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JeiicTBHsI TPETHLUX JMI TAHHOIO (CKPBLITOr0) Xapakrepa. JTy KaTEropuio
COCTaBJISIIOT TailHbie (HOPMBI XUIICHHS, a TAKXKE CKPBITOC YHUYTOXKEHUE WIH
MOBPEXKJCHNE Uy>KOTO UMYIIIECTBA.

Psn cyOBeKkToB TpakgaHCKOrOo 000pOoTa, TPEXKIE BCEro MEPEBO3YMKUA U
XpaHUTEIN, OYEHb YaCTO CCHUIAIOTCS Ha KPaXy B KadeCcTBE OOCTOATENIbCTBA
HEMPEOJOJIUMOM  CHJIBI WM  OOCTOSITENIbCTBA, KOTOPOE€ OHU HE MOTJHU
OpPEAOTBPATUTh M YCTPAHEHHE KOTOPOro OT HUX He 3aBuceno. Cynpl, OJHAKO,
OIICHUBAIOT JAHHBIN JOBOJ C MPEICTbHON KPUTUIHOCTHIO.

B oGocHOBaHME 0TKa3a 0OBIYHO YKA3bIBAETCS, YTO KPAXKy MOKHO MPEABUICTD
¥ IIPEONOJeTh', NpeJOTBPAaTUTL M yCTpaHMTh’. WHorma cyneGHblE OpraHbl
MOAYEPKUBAIOT  HEMPUHITHE T[EPEBO3YMKOM BCEX  3aBUCALIMX MeEp IO
O0ECIIEUEHNIO COXPAaHHOCTH TIPy3a’, OTCYTCTBHE JOJDKHOIO KOHTPONS Haj
COXPAaHHOCTBIO Tpy3a U HECOOJIOJICHHE TOW CTeNneHW 3a00TJIUBOCTH U
OCMOTPUTEIIBHOCTH, Kakasi TpeOyeTrcss B LEIAX HaJJIekKallero HCIOJTHEHUS
o0s3aHHOCTEN",

A BAC P® B ogHOM H3 akTOB 0CO00 TOMYEPKHYJ HEIAOMYCTUMOCTh
YCTAaHOBJIEHHSI 3a KpaXed craryca Henpeoaosmmon cuibl. [lpuyem, kak
000CHOBaHHO OTMETHJIA BBHICIIAs CyJcOHAas WHCTAHIMS, pEIIeHUe JTaHHOTO
BOIIPOCA HE MOXKET OBITh MOKOJIEOJIEHO, Jaxe ecid Mo (PaKTy Kpaxkh ObUIO
BO30YKJIEHO yrojoBHOE zeio. [Ipuuem He UMEIOT 3HaUYeHHUs pe3yJIbTaThl U CPOKU
MPOU3BOJICTBA IO YTOJIOBHOMY JEIy B OTHOIIEHWU TOXUTHUTENSI MPUHATOW Ha

XpaHEHHUE BELIN .

! MocTanosnenre CeMHAIATOr0 apOUTPAKHOTO aneuIsIMoHHoro cyna ot 21.09.2012 Ne 17AT1-9086/2012-TK //
CIIC «KoncynbranTILmocy.

2 TTocranosnenne CeMHAAATOr0 apOUTPAKHOTO alEe/UISIMOHHOrO cyaa ot 8.04.2010 Ne 17AI1-2237/2010-TK //
CIIC «KoncymnpranTlLmrocy.

® Mocranosnenne ®AC 11O ot 10.12.2007 no aemy Ne A48-896/07-12 // CIIC «KoncynbranTILmrocy.

* TlocTanoBsenue JIeBATOro apOUTPAKHOTO aNEIUISIHOHHOTO cyaa ot 24.08.2011 Ne 09AII-18335/2011 // CIIC
«Koncynprantllarocy.

® Ilocranosienue [pesuauyma BAC P® ot 9.06.1998 Ne 6168/97 // CIIC «KoucymbrantILmrocy.
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[Tox0xuM 00pa3oM CyJaMH BBIHOCATCS PEIIEHUS M IPH CTOJIKHOBEHHMH CO
3JI0yMBIIIIEHHBIMA  ICHCTBUSAMHU, HAIPABICHHBIMH Ha IIOBPEXIECHUE Yy¥KOIO
uMyniectsa. Tak, 0OpW paspelleHuH OJHOIO W3 CIIOPOB, CBS3aHHBIX C
BO3MELIEHHEM BPEJa, IIPUYNHEHHOTO IOMKOTOM aBTOMOOUIIS, OTBETYUK HE CMOT
n30eKaTh OTBETCTBEHHOCTH, NOCKOJIBKY HE IPENPUHSI BO3MOMKHBIX Pa3yMHBIX
yCWIHMH Ui 00OeCIeveHnss COXPAaHHOCTH MMYILNECTBA, Kak TO: He paboTaio
OCBellleHHe, He (QYHKIMOHMPOBAN Tele(OH, OTCYTCTBOBAIU HEOOXOAUMBIE IS
TyIIEHUs NOKapa cpeacTBa. KpoMe Toro, J0CTyI NOCTOPOHHUX JFOJAEH Ha CTOSHKY
TaK)Ke He ObLI CEPHE3HO OPTraHUyeH .

Elle B 0XHOM aKTe, OTKJIOHSIOIIEM JOBOJ O IOMKOre (Ha 3TOT pa3 Cropeln
CKJIaJ] XJIOMKOBOJIOKHA) KaK O HENPEOJOIMMOM IPENATCTBUU, OTMEYAETCS, YTO B
003aHHOCTH  TPO(PECCHOHAILHOTO  XPAaHHUTENAS  BXOAUT  IPEJOTBPAIICHUE
HOSBIIEHHS TIOCTOPOHHMX JIMI] HA CKJIAJAaX M IPHHATUE UHBIX MEP MO 00ECIIEUEHUIO
LIEJIOCTH U COXPAHHOCTHU XJIOIKOBOJIOKHA’,

Hakonen, yOenuTenbHas apryMEHTalMsi COIEPXKUTCS B €Ie OJHOM
IOCTaHOBIEHHMH. «J[OKA3aTeNbCTB yTpaThl apeHJaTOpOM OOBEKTa apeHIb
BCIIEJCTBHE OOCTOSATENLCTB HEMPEOIOIUMOM CUIIBI OTBETYMKOM HE IIPENCTABIIEHO.
Kak cneayer W3 3aKiiOUEHHs DKCIEPTA ..., [OXKAap IMPOM3OLIEN BCIEACTBHE
nopKora. Mexay TeM ... MOCIEIHUMMHU apeHIOBAHHbIE MOMEIIEHHs [0 Hayala
Hoxapa IOKMIAIN U 3aKPhIBAIM COTPYIHMKH apEHIaTOpa, OXpaHa MOMELIEHHS HE
OCYIIECTBIISIACKHY .

Tem He MeHee, JUIst IOJHOTBI KCCIIEIOBAHUS TPOAHATN3UPYEM TEOPETUUECKUE
MO3MIMY, IIPU3HAIONIME 3JIOYMBIIUICHHBIE JEWCTBMS TaiHOIO  Xapakrepa

OCHOBAHHUEM JIA UCKIIIOYCHHS OTBCTCTBCHHOCTH.

! Tlocranopnenne TpUHAANATOr0 apOMTPaKHOTO ANEIUIAMOHHOrO cyma or 17.08.2009 mo memy Ne A42-
6826/2008 // URL: http://ras.arbitr.ru (mata obparienus 25.01.2013).
? Tocranosnenne ®AC JIBO ot 10.05.2007 o nemy Ne ®03-A51/07-1/1134 // CTIC «KoncynbrantlLmocy.

3 Hocranosnerne ®AC MO or 26.07.2012 1o nemy Ne A40-12385/11-53-99 // CTIC «Koncynbrantllimocy.
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B PumMmckoM dacTHOM mpaBe K HENPEOAOJMMOM CHJIE OTHOCWIH W
HACHJIbCTBEHHBIE JEHCTBUS TPETHUX JIUI, €CIIM OHU OBUIM HENPEOONUMEI'. B ux
YUCJIO BXOJWJA W Kpaxa. JIuilo, oxpaHsBiiee Bellb B nopsake custodia, Morio
n30eKaTh OTBETCTBEHHOCTH 3a THMOEIb, MOBPEKICHUE WM YTpaTy MPUHATON Ha
XpaHEHUEe BEIIM HAa OCHOBAHWHU TOJILKO JIMIIL HEMPEOJOJIMMON CHJIbI, OJHON U3
Pa3HOBHJHOCTENW KOTOPOM B Ty JIOXY CUMTAJIaCh M OCYIIECTBIICHHAA TPYIIION
Pa30OMHUKOB KpaXka cO B3JIOMOM”.

JIOpEeBOIOIIMOHHOE POCCUHCKOE 3aKOHOAATENCTBO TaKXKE HE BO3pAXaso
MIPOTUB TAKOI'0 MOAXO0Ja, O YEM TOBOPUTCS B OOBSICHUTENBHOM 3anucke K cT. 1087
IIpoekTta rpa»xgaHCKOrO YJOXKEHHS. ODTOT JOKYMEHT HOCTYJHUPYET, YTO MOJ
HEMPEeOoJOJUMON CUJION MOHUMAIOTCS B TOM YMCIIE€ W JCSHUSA TPEThbUX Jull (He
MPUHAICKAINX K COCTaBY CIy)KalllKWxX), KOTOphIE KaKk caMmu Mo cebe, Tak U B
CBOUX TOCJIEICTBUSAX HE MOIJIM ObITh HU MPEJOTBPAILCHbI, HU MPEOJO0JICHbI, XOTS
Obl ObUIM TPUHATHI BCSKUE BO3MOXHBIE U HEOOXOJIUMBIE TMPU JAHHBIX
OOCTOATENBCTBAX ~ MEPBI  IPEJOCTOPOKHOCTA. IIpM  3TOM  IOPHUAUYECKHE
XapaKTePUCTUKU JIEUCTBUN TAMHOTO W OTKPBITOTO XapakTepa HE Pa3IuyaliuCh,

MOKPBIBASICH OOIIEH KaTeropruen «IesTHUS TPEThHUX JIUID).

! I'paooboesa 3.B. Yka3. cou. C. 236.

2 CM.: Haccex E.B. HenMyllleCTBEHHBIH MHTEPEC W HENPEOAONMMAs CUJIa B IpaxkiaHckoM Ipase. M.: Craryr, 2003.
C. 252.

* Hur. no: Abnouxos T.M. TIoHATHE HEIPEOMONMMON CHIIBI B TpaXKIaHcKoM npase // IOpuandeckue 3ammcku emu-
JoBckoro Jmues. Spocnasnb, 1911, C. 13.
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OpnHako Takoe HampapiieHHne ObIO OOBEKTUBHO OMPABIAHHBIM JIJISl TEX JaBHO
MUHYBIIMX BpeMEH. B JaHHBIE HCTOPUYECKHE 3MOXH BO3MOXXHOCTU CYyOBEKTOB
MpaBa MO NPEAOTBPAIICHUIO KpaxX ObUIM KpallHE OrpaHUYeHbl B CHIY
HEPA3BUTOCTU HAYKHU U TEXHUKH, & TAKKE COLMATIBbHO-3KOHOMUYECKUX OTHOLICHUN
B 1esoM. He cymecTBoBalio 3amoOpHBIX CHUCTEM, PaBHBIX [0 MOIIHOCTHU
COBPEMEHHBIM, OTCYTCTBOBAJIU CUTHAJIN3ALIMOHHBIE YCTpPOMCTBA, HE
(GYHKIMOHUPOBAJIO TAaKXKE€ U MHOXECTBA MPEANPUITHI, OKa3bIBAIOIIUX OXPaHHBIE
yciyrd. ['oBopst B 1I€JIOM, Kpa)ka MpEJCTaBIsieT cOO0OM mpUMep peau3aiuu
[PU3HAKA OTHOCHUTEIBHOCTH HENPEOJOJMMOW CHJIBL. TO, 4YTO SABJISJIOCH
HEIMPEOJOJMMON CHUJIOM COTHU JIET Ha3al, CEroAHs HE BBIXOAUT 3a MPEJETbI
IIPOCTOTO Kaszyca.

N3 COBpeMEHHBIX TEOPETUKOB B 3alIUTy KpPaXW KaK OCHOBAHUA JJIS
HCKJIFOYEHHUS OTBETCTBEHHOCTH HEMPO(PECCUOHATBHOIO XpaHUTENsl BbICKA3aJCs
JILA. ApxwunoB. OJHAaKO yYEHBIM IONYCKAET OTO JIMIIb IPU YCIOBHUH, ECIU
noMeIeHne OoOOpPYJOBAaHO COOTBETCTBYIOIIMMH COBPEMEHHBIMH  3allOPHBIMU
ycTpoiictBamu'. M XOTS He BBI3BIBAET COMHEHUM YTBEPIKJEHHE aBTOPA O TOM, YTO
CO CTOPOHBI XpaHUTEIA-HEMPOhECCHOHANIa HEIOMyCTUMO TpeOoBaTh 0OSCIICUCHHS
npodeccuoHaIbHOM  BOOPYKEHHOM  OXpaHbl  HJIM  YCTAaHOBKY  CHCTEM
CHTHAIM3alMU’, B IEJIOM €ro Ho3unus cropHa. JIFo6oi XpaHHTeNb B COCTOSHUU
o0ecreynTh JTMYHOE MPHUCYTCTBHE WIIM MPHUCYTCTBHE JIPYroro Jmma (IyCTh U HE
CIelUAJIUCTa B 00JIACTU OXPAHHBIX YCIYT) PSAJIOM C OXpaHsIeMOH Belplo. B Takom
Cllydyae BEpPOSTHOCTh MOTEPU BEIIM B pe3yJbTare Kpaku OyJIeT 3HAYUTEIBHO
yMeHbIlIeHa. DTO OyJeT BO3MOXKHO JIMIIb B PE3yJbTaTe OTKPBITOIO XHUIICHHS
uMyiecTBa. Ilpencrasmisiercs, 4To Kpaxka, paBHO KaK M UHBIC JEUCTBUS TPETHUX
JUL, HaIpaBJICHHbIE HA TaWHOE XWIIEHHE, IOBPEKJICHHE WM YHUUYTOXKEHUE
UMYIIECTBA HU NIPHU KAKUX YCIOBHSIX HE MOTYT OBITh MPU3HAHHBI HETIPEOI0IUMOM

cunior. OJTHAKO MPAKTHUKA WHOTA MPU3HAECT UX TAKOBBIMH.

' Apxunos J[.A. Vkas. cou. C. 31.
* Tam xe.
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Hampumep, B oOogHOM W3 TIOCTaHOBICHHMN Kpaka Oblia MpU3HAHA
HENPEOI0JIMMON CUJION, T.K. ABJISETCS OOCTOSITEIIbCTBOM, HE 3aBUCAIIMM OT BOJIH
JUlla W, CIEI0BaTelbHO, IMPUBJICUYEHUE €ro K OTBETCTBEHHOCTH SIBIISETCS
HENPaBOMEPHBIM.

JlanHbIN Te3uc SBHO HeOeccrnopeH: OOBEKTUBHOE W HE3aBUCUMOE OT
CO3HAHMS JIMI]A TPOUCXOXKIACHUE TOBOPUT JIMIIb O BHEIIHEM XapakTepe W
HEOTBPATUMOCTH HACTYIUICHHS KPa)KH, HO HUKAaK HE MOXET CBUIETEIbCTBOBATH O
HEYCTPAaHUMOCTH €€ TOCJEACTBUUA. MeXay TeM, MOCIEIHUM MoKazaTelib UMEET
KyJa OoJbIlee 3HaYeHUE JJI PEIISHUsT BOIIPOCa O HEMPEO0JIUMOMN CUJIE U JTOJDKEeH
OBITH UCCJIEIOBAH B MEPBYIO OYEPE/lb U C HAMOOJBIIECH CKPYITYI€3HOCTHIO.

[Ipu BhIHECEHMU APYTrOro IMOCTAHOBICHUS CyJ MPU3HAI OOCTOATEIbCTBOM
HEMPEOJOJUMON CHJIBI MOIIEHHUYECTBO, T.€. XHUILIECHHE YYyKOTr0 HMYIIECTBA B
0c000 KpYITHOM pa3Mmepe ImyTeM oOMaHa u 3710ynotpedaeHus aoseprem. CoriacHo
MIPUTOBOPY MO YTOJIOBHOMY JIeNly, «OOIIECTBO MOCTPAJaio OT HEMPaBOMEPHBIX
JCHUCTBUN MapTHEpa ..., HE JOJDKHO M HE MOTJIO OBUIO 3HATh O €ro MPECTYITHBIX
JEUCTBUSX, U ObUIO MPHU3HAHO MOTEPIICBIINM 10 YTOJIOBHOMY jeiny. JlaHHbIN dakT
SABIISIETCS HEMTPEOIOIMMBIM 00CTOATENLCTBOMY .

C Hamell CTOPOHBI OTCYTCTBYET BO3MOYKHOCTb COTIJIACUTBCS M C 3TUM
BBIBOJIOM cyAa. Kak u3BECTHO, MOIIEHHUYECTBO €CTh IIE€PECEUYEHUe JIBYX
MPUYUHHBIX PSOB: H3OLIPEHHOCTH M MacTepcTBa MOIIEHHUMKA W, 4YTO Oolee
3HAQYMMO, HW3JIMIIHEH  JIOBEPUMBOCTH M  HEJIOCTATOYHOM  OJUTEITBLHOCTHU
notepnesiero. [locnenuee siBisiercst 6€3yCIOBHBIM MOKA3aTEIEM HEIIPUHSITUS MEp
10 TIPEAYNPEXKICHUIO BOSHUKHOBEHUSI 00CTOSATEIHCTBA U B CUITy 3TOTO CChUIKA Ha
MOIIICHHUYECTBO KaK Ha HEMPEOJOJIMMYI0 CUJTy SIBIISETCS HEOOOCHOBAHHOM U
HEJIOIY CTUMOM.

[TonBoas MPOMEKYTOUHBIM HWTOr, OTMETHM, YTO JICMCTBUS TPETHUX JIMII
CKPBITOTO (TallHOT0) XapakTepa HU MPU KaKUX YCIOBUSAX HE MOTYT OBbITh IPU3HAHBI

00CTOSITEIHCTBOM HETPEOIOTUMOM CHITHI.

* Tlocranosnenue ®AC 11O ot 16.10.2002 1o neny Ne A48-1456/02-18 // CIIC «KoncynsrantlLrocy.
' MocranoBneHue JlecaToro apbUTPaXkHOro aneIsanuoHHoro cyna ot 30.08.2012 no neny Ne A41-42710/10 // CIIC
«KoHncynpranTlnrocy.
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HacuabcTBeHHBIE TeMCTBHSI OTKPLITOr0 xapakrepa. B sTy kareropuro
nomnaiaT pa30oiiHOe HaMaJIeHue, CaMOYTPaBCTBO, MUPATCTBO H T.II.

Bomnpoc 00 oTHeceHuu pa3z0oOMHOr0 HamaJeHUs, COMPSHKEHHOTO ¢ HACUIIMEM
WU yrpo3od Hacwius (OT KOTOPOro 4Yallle BCEro CTPaJar0T aBTOMOOUIIbHbBIC
MEPEBO3YMKH), K OOCTOATENbCTBAM HEMPEOJ0JIMMON CHJIbI SIBJSETCS, TOXKAIYH,
HauOojiee MHTEPECHBIM U JUCKYCCHOHHBIM. B poccuiickoii HalMoHalbHOU
CylleOHOM TMpaKTUKE TOMUHUPYET MOJXOJ, OTBEPTarolIMil TaKyl0 BO3MO>KHOCTb.
KoHnentyaibHOM OCHOBOM TakOro poja MNPAaKTUKH SBUJIACh apryMEHTaIus,
M3JI0)KEHHBIM B OJTHOM U3 noctaHoBieHui [Ipesunuyma BAC P®. Kak nocuurana
BbICIIAasi CyAeOHass WHCTaHIHMSA, TIEPEBO3YMK, JKETAIOMUNA OCBOOOAMUTCS OT
OTBETCTBEHHOCTH, 00s3aH JI0Ka3aTh, YTO C €ro CTOPOHbI OblIa MPOSBICHA
3a00TJIMBOCTh W OCMOTPUTENBHOCTH, HEOOXoaWMas M HaAJIekKAIIeTo
WCIIOJTHEHUS TIPUHATHIX UM Ha ce0si 0053aTeNbCTB, a TakXke TOT (DAKT, 4TO OH
MIPUHSLT JUIsl 3TOTO BCE Pa3yMHO HE0OXoauMbie Mepbl. By iyun npodeccrnoHaabHbIM
NEPEBO3YMKOM, OTBETYHMK HE MOT HE NPEIBUJIETH TOTO OOCTOSTENHCTBA, YTO B
POIECCE TPAHCIIOPTUPOBKU JOPOTOCTOSIIETO TpPy3a BBICOKA BEPOSITHOCTH €ro
xuienus. Jlanee cyna crmenan BBIBOJ, YTO XHUIIEHUE HE MOXET ObITh MPU3HAHHO
00CTOSITENILCTBOM, KOTOPOTO HEJIb3s M30€KaTh U MOCIEICTBHUSI KOTOPOTO HE MOTJIH
OBbITh TPENOTBpAIlEHbl OTBETYMKOM, HAMpPUMEpP MOCPEACTBOM CTPaXOBaHUS

OTBETCTBEHHOCTH .

' Iocranosnenue Mpesunuyma BAC PD ot 18.01.2005 Ne 14480/03 // CTIC «KoncynbrantIlmrocy.
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Xors BAC PO xkoppektHo 0003HAUMJI TIpeAMET JOKa3bIBaHUSA -
UCCJIEIOBAHUE TOTO, ObUIa JIM TMPOSIBICHA JOJDKHAS CTENEeHb 3a00TIMBOCTH H
OCMOTPUTEJIBHOCTH [IJIs UCIIOJIHEHUSI 00s13aTE€NbCTBA, OJJHAKO B OCHOBY PEILICHUS
MOJIOKMJI COBCEM WHBIE (DAKTOpBI: TPEABHANMOCTh HAMaJCHHUS, a TaKKe
CTPaxOBAHUE OTBETCTBEHHOCTHU. ITO BBI3BIBAET HEKOTOPOE HemoyMeHue. Bo-
MEPBbIX, KaK YK€ OTMEYaJoCh B TNEPBOM TIJlaBe, aHaIu3 OOCTOSITENhCTBA Ha
OpeiIMeT €ro NpPeIBUIAUMOCTH CIOCOOEH TMOMeIaTh PEeIIeHUI0 BOIpoca O
npeaoTBpaTUMOCTH. KOHEUHO e, BEpOSTHOCTh HaNaJCHUs Ha JOPOTe SIBISETCS
OYEBUIHOM, HO BOT KOHKPETHBIE XapPAKTEPUCTUKHU TAKOTO HaNaJAeHUs (KOJIHMYECTBO
IPECTYIHUKOB, MCIIOJIB3YEMOE HMH OpYXKHUE, KAUYECTBEHHAsl XapaKTEpUCTHKA
MPUMEHSIEMOTO HACWIHS) MOTYT OBITh Ype3BbIYAWHBIMU, HEOXKHUIAHHBIMU U
HEYCTpaHUMBIMU. BO-BTOPHIX, KaK yK€ TOBOPHWIIOCH B TEPBOW TJIaBBI PabOTHI,
CTpaxoOBaHUE MOXKET JIMIIIb HEUTPaIU30BaTh YK€ MPUUYUHEHHBIE YOBITKH, HO HE
yCTpaHUTh WX BO3HUKHOBeHHE. [lpu paspemieHun crnopa o0 UCKIIOYEHUU
OTBETCTBEHHOCTH BCJEACTBUE HEMPEONOJMMOM CHJIBI BOIPOC O CTPaxXOBaHUU
OTBETCTBEHHOCTH 3HA4Y€HHUsI BOOOIIE HE HMEeT M HE MOXET IOMOYb B
KBATM(PUKAUA OOCTOATEIHCTBA B KauyeCTBE HEMPEeoa0oJuMoro. BoT mouemy
no3unus BAC P® BbI3bIBaeT COMHEHUS.

Mexny tem, BAC P® u mo3aHee oCTancs Mpu CBOEM MHEHHH', @ HEKOTOPBIE

Cy bl HUJKECTOSIMX WHCTAHIIMI NPAKTUYECKU JOCIOBHO BOCIIPUHSIIN €r0°.

' Cm.: Onpenenerne BAC P® ot 8.02.2008 Ne 122/08 // CTIC «KoncymnbrantIlrocy.

2 Cwm.: Iocranopnenue JleBATOro apOUTPasKHOTO ale/UIAIMOHHOro cyaa ot 25.09.2007 Ne 09AII-12270/2007-T'K;
[ocranosneane ®AC C30 ot 19.04.2007 mo memy Ne A52-1364/2006/2 // Bee moxyments! momyuensl u3 CIIC
«KoHncynpranTlnrocy.
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B psne pemrennii MOXKHO CTOJIKHYTBCSI U C IPYrOM apryMeHTaluen OTKas3a B
UCKIIIOYEHUH OTBETCTBEHHOCTHU BCJEACTBUE pa30oitHoro HamajeHus. Tak,
OTKa3bIBasi B UCKIIOUEHUU OTBETCTBEHHOCTU OTBETUYUKY, NEPEBO3UMBIN KOTOPHIM
TOBap OBUI yTpaueH B pE3yJIbTaTe XHUIICHHUS OTKPBITOTO XapaKTepa C yrpo30i
HAaCWJIMS, ONACHOTO [UISl JKU3HU M 3JI0pOBbs, CyJ OOOCHOBald 3TO TEM, YTO
MPECTYIJICHUE HE MOXET ObITh OTHECEHO K SIBJICHUSIM YPE3BLIYANHOrO Xapakrepa u
MOXKET OBITh OXapaKTEPU30BAHO <«IHIIb CYOBEKTHMBHOM (BHE KOHTPOJIS
NepeBO3UMKa), HO HE OOBEKTUBHOM (BHE UbEro-iub0 KOHTPOJS BOOOIIE)
HENPENOTBPATUMOCTBIO»' . CO0Opa3sHO ¢ 3TMM M HEKOTOPBIE TEOPETHKU IIHIIYT,
YTO MPECTYIUICHUE HE OXBATHIBAETCS KaTErOpueld HENpeOoJ0JIMMON CHIIbI IO
IPUYKMHE TOTO, YTO B IFOOOM CIIydae OTCYTCTBYET IPU3HAK HENPEAOTBPATHMOCTH",

Ho, xak 000CHOBaHHO BO3paXKarOT APYTHE IOPUCTHI, U3 JAHHOTO TOIX0Ja
HEM30€KHO ClelyeT, 4YTO B OOS3aHHOCTH KaXXJOr0 TNEPEeBO3YMKA BXOJIUT
oOecrieyeHUe BOOPYKEHHOM OXpaHbl TIpy3a. Bmecre ¢ TeMm, COBpEMEHHOE
POCCHICKOE 3aKOHOAATENLCTBO TAaKOW OOA3aHHOCTH He TpeamuchiBaet’. Kak
CIIPaBEIJIMBO yKa3bIBaJIU COBETCKHE ITUBWIUCTBI, «C (PU3HMUYECKUM MPEISITCTBUEM
MBI CTAJIKMBAEMCS U B TE€X CIIy4asiX, KOr/1a UCIIOJIHEHUE TEXHUYECKH BO3MOKHO, HO
XO3STUCTBEHHO HEIEIeCO00pa3Ho, HAIPUMED, CBSI3aHO C YPE3MEPHBIMU 3aTpaTamMu
IS JOIDKHHMKa»', «TO, YTO TEXHMYECKH BO3MOXHO, JOIDKHO OBITH U
11E€JI€CO00Pa3HBIM C COIMATFHO-YKOHOMUYECKON TOUKH 3PEHHS — TOJIBKO TOT/Ia OHO
OyIeT «BO3MOKHBIM» U ¢ TOUKH 3PEHMS HAIIEr0 MPaKIaHCKOIo IpaBay”’.

[TosTOMy HEAOMYCTUMO BMEHATh B OTBETCTBEHHOCTh OTJIEIBHOMY JIHILY
HENPUHATHE MEP MO MPEIOTBPAIICHHIO, TOCTYIHBIX «KOMY-TH00 BooOIIey. Takas
IPEAOBTPATUMOCTh €CTh JIHINbL (OpMajabHass TPEAOTBPATUMOCTh, a MOTOMY B

PCAJIbBHOCTH ABJIACTCA HUYCM HHBIM, KaK HCIIPCAOTBPATHUMOCTLIO.

' Mocranosnenne ®AC C30 ot 19.04.2007 no aeny Ne A52-1364/2006/2 // CTIC «KoncynsrantIlmocy.
2 Kapmawosa O.B. Yxas. cou. C. 66; Jlanaesa O. Yxa3. cou. C. 7.

3 Bozoanos /I.E. Ykas. cou. C. 21.

* Kamunckas ITJ]. Yxas. cou. C. 121.

S Jlyny JIA. Yxas. cou. C. 119.
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[Ipomomwkas aHanmM3 MOTHUBHUPOBKA OTKA30B B NpHU3HAHUU  pa300s
HEINPEOJOIMMON CHJIOW, OTMETHM €II€ OJHO IIOCTAaHOBJIEHHWE KaCCallMOHHOMU
uHctaniuu. CyJ ykaszai, 4To BOOPY>KEHHOE orpabiieHre HE MOXKET ObITh MPU3HAHO
HEIMPEOIOJIMMBIM OOCTOSITEIbCTBOM, T.K. JIMIA, BUHOBHBIE B €T0 COBEPIICHUH,
YCTAHOBIEHLI M OCYXKIEHBI B IOPSAIKE YroJOBHOTO CYIOINPOM3BOACTBA'. BHOBBL
MPUXOJIUTCS BO3Pa3UTh KOMIIETEHTHOMY opraHy. @akT oCyXkJAeHUs B YrOJOBHOM
NOPSIIKE HE CBHUJETEIIBCTBYET O HAJIMYMU WM OTCYTCTBUM HU OJHOTO MpPH3HAKa
HEIPEOAOJMMON CUJIbI, @ TOTOMY HE UMEET HUKAKOTO 3HAYCHUS JIJIsl pa3penieHus

CIIOPOB TAaKOI'0 poJa.

! [Tocranoenenne ®AC C30 ot 14.11.2000 1o pey Ne A56-14969/00 // CIIC «KoucymsrantlLmrocy.
177



OmHako HEpPEAKO CYIbl HCCIEeIyIOT pa30oii Ha IpeaMeT OTHECEHHUS K
HENPEOI0IMMON cujie 0oJiee TMOJTHO, OOOCHOBAHHO M BCECTOpOHHE. ['py3 ObLI
HEMIPAaBOMEPHO HU3BIAT Yy TMEPEBO3YMKAa B pe3yJbTaTe pa300MHOr0 HamaJIeHUS
HEYCTAaHOBIICHHBIX ~ TPEThbUX JIMI. OJTO TMO3BOJWIO CYIy MPEIIOXKHUTH
apryMEHTAIlMIO0, CYThb KOTOPOW CBOAMTCS K CIIEAyIOIIEMy: yTpara TIpy3a
MPOU30IIIa IO MPUYUHE TPECTYIUICHUS, COBEPIICHHOTO TPEThUMH JIUIIAMU, T.€.
HE3aBUCMMO OT BOJIM TIEPEBO3YMKA. YTpaTa BbI3BaHA HAXOASIIMMUCS BHE
KOHTPOJISI ~ TEPEBO3YMKA OOBCKTUBHO  HEIMPEOJOJIMMBIMA  YPE3BBIYATHBIMH
o0CTOSITENILCTBAMH W HAa TEPEeBO3UYMKAa HE MOXET ObITh  BO3JIOKEHA
OTBETCTBEHHOCTh 32 HEJOMOCTaBKY rpy3a. [loxuienue rpy3a ObUIO MPOU3BEICHO
MO/ YTPO30M HACWIIHSI, OTMACHOTO IS JKU3HU U 370POBBS BOJUTENS; OOIIECTBO
COOI0NI0 BCE HEOOXOAWMMBIC HOPMBI M TIPaBWIIA, a TaKKe MPEINPHUHSIIO BCE
HEOOXOJMMbIE MEphl MO OOECIEYEeHUIO COXpaHHOCTU Tpy3a. Kpome Toro,
JICHCTBYIOIIEE POCCUICKOE 3aKOHOIATEILCTBO HE YCTAHABIMBACT VISl TIEPEBO3YHKA
0053aHHOCTh IO COMPOBOXICHUIO COOTBETCTBYIOIIETO BUJA I'Py3a BOOPYNKEHHOM
oxpaHoit'. Kask/Iplil M3 MOJIOKEHHBIX B OCHOBY PEILCHUS apIyMEHTOB 3aCIIyKUBACT
MPU3HAHUS U 0€3yCIOBHOM MOIEPKKH.

B stom ke psaay HaxoasTes u cienyromue aktbl. CyJ1 0TKa3al B HCKIIOYEHUU
OTBETCTBEHHOCTH HAa TOM OCHOBAHHWH, 4YTO IEPEBO3YUK JCHCTBOBAT C
HEJI0OCTATOYHOU OCMOTPHUTEIIBHOCTHIO, OTIIPABUB B PEUC HAJICKAITIM 00pa3oM HE
YIIOJTHOMOYCHHOTO BOJIUTEIS, HE BJIAJICIONIETO MHOCTPAHHBIM SI3BIKOM, a TAaK)Ke HE
00€eCIIeunB COIPOBOXKIAIONIEE JIUIO NpU Ipyse’. B mpyroil pas GbLIO OTKa3aHO,
MOTOMY YTO NIEPEBO3YHMK HE COOJII0/1al OJTHO U3 BAXKHEUIIUX MPaBUII 0€30MACHOCTH
NIEPEBO3KH - OCYIICCTBICHHE CTOSHKH W OCTAHOBKHM TPAHCIIOPTA MCKIIOYUTEIHHO

Ha CIICOHUaJIbHO OTBCACHHLBIX N OXPAaHACMBIX MeCTaX3.

! [locranoenenne ®AC MO ot 18.12.2006 1o mey Ne KA-A40/11995-06 // CTIC «KouncynsrantlLrocy.
? Onpenenenne BAC P® ot 28.04.2007 Ne 1571/06 // CIIC «KoucymbranTILmrocy.
* Tloctanosnenne ®AC MO ot 6.12.2005 mo nemy Ne KI'-A40/12191-05 // CIIC «KoncynsranTILrocy.
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[Tocneanue moCTaHOBIEHUS! POAHUT TO, YTO CYJbl KOPPEKTHO U 0OOCHOBAHHO
NOJOLUIM K AaHAIM3Y M OLCHKE HMEIOIUX 3HA4YCHUE U1 paspelieHus Jena
00CTOSITENBCTB, OMPEACINB BO3MOKHOCTH JIMLA MO HEJTONYIIEHUIO U JTUKBUAALNH
MOCIIEACTBUI HAMaJeHUsI U BBISICHUB, ObUIM JIM 3TH BO3MOXXHOCTH NPEBPAILCHBI B
neicTBuTenbHOCTh. KpoMe Toro, Cyibl He MOAMEHUIN 3Ty IPO0JIeMy CChUIKaMU Ha
HEINPEIBUINMOCTb U CTPAXOBAHUE OTBETCTBEHHOCTH.

Taxum o0Opa3om, pa300il ciieqyeT OTHECTU K OOCTOATEIhCTBAM HENPEOA0IH-
Mo cuibl. HO TONBKO B TexX ciydasix, KOrJa JIMIIO HE MOIJIO NPHUHATH MEpHI,
HaIIpaBJICHHBIE HA YCTPAHEHUE INOCJIEACTBUN HAMAJCHUA, BO3MOXKHBIEC I HETO U
JUISL JIAL, ONHOTHUIIHBIX II0 POJLY M YCIOBUSAM JEATEIBHOCTH. B CBOIO ouepesp, Kak
o0ocHoBaHHO nuueT A.M. MypaHOB, KpUTepHil TaKO BO3MOKHOCTH BITOJIHE MO-
KeT OBbITh 3aMMCTBOBAH M3 HEMEILIKOTO IpaBa, KOTOPOE MPHU pa3pelIEHUH BOIpPOca
00 OTCYTCTBUU WM HAJUYUHU B JIEIHUU MEPEBO3UMKA MPOCTONH HEOCTOPOKHOCTH
UCXOJIUT U3 IKOHOMHYECKOW pa3yMHOCTH M 000CHOBaHHOCTH. Kak momaraer aB-
TOP, JaHHBIM KPUTEPHI UMEET XOPOLIYIO TIEPCIIEKTUBY B OyaymieM'. JleiCTBUTEb-
HO, KpyIIHasi OpraHu3anus, CIeNUaIn3upyoIascs Ha MEPEeBO3KE LIEHHBIX JOPOTUX
BElIC B COCTOSIHUM OOECTIEYUTh BOOPYKEHHOE COMPOBOXKIACHHUE Ipy3a, JOBEPUTH
3Ty 003aHHOCTh HECKOJBKUM BOIMTENSAM, BIIAJCIOUIMM UHOCTPAHHBIMU SI3bIKAMU
(mpu MeXIyHApOAHOU MepeBo3ke). B To Bpemsi Kak BO3MOXHOCTH MHJWBHUIYallb-
HOTO IIPEANPUHUMATENA-TIEPEBO3YMKA OTPAHUYEHBI CTAHJAPTHBIMU MEpaMU CaMo-
3aIUTHI (T.€. pa3pelieHHbIMU HOPMaMU 3aKOHA ACHCTBUSAMHU (PAaKTUYECKOIO Xapak-
Tepa, MMEIOIIMMHU IIENBIO PECEUYEHUE TIPABOHAPYIIEHHUS , «K HUM OTHOCSATCS J€H-
CTBHMSA B COCTOSHHMHU KpaiHeHd HeOoOXOIMMOCTH M HEoOX0auMOil 000poHB»’). K
cyOBbeKTaM MPaBOOTHOUIEHUH, 00JIaIal0IUX HECOMOCTABUMBIMU BO3MOXHOCTSIMH,

HCJIb3A IIPCABABIIATE OAMHAKOBEBIC Tpe60BaHI/I$I.

' Mypanos A.F. HeoCTOPOKXHOCTB, CIydaii ¥ HEMPEOHOIMMas CHIa (Ha IPEMEPE OTBETCTBEHHOCTH IIEPEBO3UMKA 34
HapylieHne 00s13aTenbCTB M0 KOHBEHIIMM O JJOTOBOpPE MEXKIYHAPOIHOM JOPOXKHOM MepeBo3ku rpy3oB 1956 r. u
I'paxxnanckomy kozpekcy P®) // TlpakTuka nmpuMeHEHHs OOLIMX MOJIOKEHHH 00 00s3aTenbeTBax: COOPHUK CTaTei.
M.: Crartyr, 2011. C. 259.

2 Cm. moppo6ree: Tyxcunosa-Opoanckas E.M. Teoperrndeckue mMpoOaeMbl 3alIUThI IPAB HA HEJBMKUMOCTh B I'Pa-
XKIaHCKoM mpaBe Poccun: aBroped. muc. ... a-pa ropua. Hayk. M., 2007. C. 12.

* Basunun E.B. Camo3amura rpaxuaHckux 1pas // Poceuiickas roctumus. 2012. Ne 1. C. 5.
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W3 npyrux HACWIBCTBEHHBIX JIEUCTBUM TPETHUX JIMII KpoMe paz0os
HEoOXO/IMMO CKa3aTh O CaMOYyMNpaBcTBE. B oOAHOM U3 CHOpPOB CyJ MpuU3HAI
HENPEOJOJUMON CHUJIOM CaMOYNPABHBIA 3axBaT NoMeleHusA. KoMIeTeHTHbIN
OpraH MCXOJWJ W3 TOTO, YTO TMOCTPAJaBIIee JMIO ObUIO BIpPaBE OXKHIATh, YTO
MIPaBOOXPAHUTENIbHBIE OPraHbl CBOEBPEMEHHO MPECEKYT CaMOYyMpaBHbIE IEUCTBUS,
YTO JacT BO3MOXXHOCTb MOJY4YHTh OOpPaTHO CaMOYIPABHO HU3BSITOE UMYILECTBO U
BEPHYTHCS K OCYLIECTBIEHHIO CBOEH OOBIYHOM XO3SHCTBEHHOMN AeATENBHOCTH .

VYyensle, cielaIu3upyromuyecs B 001acTH MOPCKUX MEPEBO30K, OTHOCIT K
00CTOSITENILCTBAM HEMPEOJOIMMON CHIJIBI THUpPAaTCcTBO. llpwumHa B TOM, dYTO
«MEPEBO3YUK, KAK MMPABUIIO, HE MOXKET BIMATh HA CUTYalUIO, JaXKE MbITasCh BECTH
neperoBopsl. YTo Kacaercss BO3MOXXHOCTH ... IPEIOTBPATUTh 3aXBaT, 3TO BOIMPOC
oOecrieueHusi  0€30MACHOCTH  CYJOXOJICTBA,  HAJUICKAIIETO  BBIMOJIHEHUS
JOJDKHOCTHBIX ~ OOSI3aHHOCTEW SKUMaXEeM ¢ B3aUMOJEHUCTBHUS C OpraHamu
0E€30IaCHOCTIY .

Jymaercst, yTo npu KBaIU(PUKALUKA CAMOYNPABCTBA M MUPATCTBA B KAUECTBE
00CTOSITENILCTB HEMPEOJA0IMMON CUJIbl B PAaBHOM CTENEHH MPUMEHUMO BCE paHee
CKa3aHHOE Mpo pa300iHOE HaMaeHHeE.

CuuTtaeM BaXXHBIM TaK)Xe€ YINOMSHYTh OJMH HeOe3bIHTEpeCcHbI HioaHc. [Ipu
WCCJIEI0BAHUM BO3JICUCTBHSI TPAHCIIOPTHOI'O CPEACTBA TPETHErO JIMIA, a TaKkKe
MHOTUX HACWUJIbCTBEHHBIX JCHCTBUM HA MNPEIMET OCHOBAHUS, HCKIIOYAIOIIETO
OTBETCTBEHHOCTb, CYJbl  3a4acTyl0  M30eraloT  ymnorpeOlieHus  TepMHHA
HEMpEeoJoaMMasl  CUjlay,  OrpaHMYMBasCh  Oojee  oOwIeld  KaTeropuew
«OOCTOSATENbCTBA, KOTOPhIE IMEPEBO3UMK HE MOT MPEAOTBPATUTh U YCTPAHEHHE

KOTOPLIX OT HETO HEC 3aBUCCIION.

' IlocTanosnenue JlecsAToro apoUTPakHOro anesuIAIHOHHOro cyaa ot 18.06.2009 no meny Ne A41-24632/08 // CIIC
«Koncynprantllarocy.
2 Komyxoe C.A. Ykas. cod. (anexrponHslii pecypc. Hoctyn us CIIC «Koncynsrantllnocy).
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IIpencraBnsgercs, 4YTO MCIOJIB30BAHUE TAKOTO IMOHIATUWHOIO armapara
ABJIIETCSI HE COBCEM YJIOOHBIM, a TakKe HEKOPPEKTHbIM C TEOPETHUKO-
NOKTPUHAIBHOW TOYKM 3peHHs. M BO3AEHCTBHME TPAHCHOPTHOTO CpENCTBA, U
HACWIBCTBEHHBIC JICWCTBHS OTKPBITOIO XapAKTEpa XapaKTEPU3YIOTCA BCEMHU
MpU3HAKaMH HEMPEO0IUMON CUJTBI. 3aUeM K€ B TAKOM cllydae HapyllaTh «OpUTBY
Oxkkamay, IpeyMHOXkasi CYIITHOCTH CBEPX HEOOXOAUMOTo?

Wtak, B KayecTBE HEMPEOAOIUMON CHUJIBI HEOOXOIUMO KBaTU(UIIMPOBATH
BOCHHBIE JICUCTBUS, TE€PAKTHI, BO3JCUCTBUE TPAHCHOPTHOTO CPEACTBA TPETHETO
JUIa, a TAKK€ HACUJIbCTBEHHBIE NEUCTBUSA TPETHUX JIMI] OTKPBITOIO XapakTepa
(pa3boii, caMmoynpaBCcTBO, MUPATCTBO U JAp.) U T.M. Kpome Toro, Heo6XoauMo J10-
MOJIHUTH MEepeUeHb 00CTOATENbCTB, KOTOPhIE HE MOTYT OBITh TPU3HAHBI HEMPEOI0-
JTUMOM CHJION, «ACHUCTBUSIMU TPETHUX JIMIl TATHOTO (CKPBITOr0) XapakTepa, KOTO-
pbI€ HaAIpaBJIEHbI HA XUIIEHUE, MOBPEKICHUE WM YHHUUTOXKEHUE UY>KOTO UMYIIIE-

CTBa».

§2. O0cTosAATELCTBA, HE OKA3BIBAKIIME HEMOCPEACTBEHHOT0 (PU3NIECKO-

ro BO3/1eiCTBUS HA MpeMeT UCIOJIHEHNsI JOTOBOPHOI0 00513aTe/IbCTBA

3abacToBKkH. 32a0aCTOBKOIM MPU3HACTCS «BPEMEHHBIM JTOOPOBOJIBHBIA OTKAa3
Pa0OTHUKOB OT UCIOJIHEHUS TPYAOBBIX 00513aHHOCTEH (ITOJIHOCTHIO WJIM YaCTUYHO)
B LENSAX pa3peuieHus KOJUJIEKTUBHOIO TpyaoBoro cmopa» (a63. 4 cr. 398
Tpynosoro xomekca Poccuiickoit ®enmeparuu’ (manee — TK  PD)).
[IpencraBnsiercsi, YTO 1€JI€COOOPA3HO BBIACIUTh TPU TPYHIbl  3a0ACTOBOK
(3a0acTOBKM Ha TMPEANPUSITHH JODKHHKA; OTpaciieBble U HAIMOHAJIbHBIC
3a0aCTOBKH; JIOKaJIbHbIE 3a0acTOBKM), KaXKJash U3 KOTOPBIX 3aCIy>KMBAET

OTACIIBHOI'O PaCCMOTPCHUA.

! Tpynosoii konexc Poccuiickoit deneparmu ot 30.12.2001 Ne 197-@3 (B pex. ot 29.12.2012) // C3 PP 07.01.2002,
Nel(u. 1), cr. 3;31.12.2012, Ne 53 (u. 1), ct. 7605.
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3abacmoexku Ha npeonpusmuu  OONHCHUKA. AHATIUZUPYS TPAKITAHCKO-
IPABOBYIO JIUTEPATYPY, MOKHO OOHAPYKUTh JIMIIb CamMble POOKHUE TOMBITKH
NpUAATh TaKUM 3a0aCTOBKAM CTaTyC HENpeoaodauMbIx oOctostenbctB. Tak, C.H.
NBaHoBa cuuTaer 3TO BO3MOXKHBIM, €CIIM B IpolleccCe pa3z0upaTeiabCTBa CYJIOM
OylleT JOCTOBEPHO YCTAaHOBJIEHO, 4YTO paboTojaTedb B CHJIy HE3HAHUS WIH
HEBO3MOXHOCTHU 3HAHUS TPEOOBaHUN KOJUIEKTHBA PAOOTHUKOB HE MOT IMPUHSTH
MEpbI, HAIIPaBJICHHBIE HA PEI0TBPALIEHHE 3a0aCTOBKH .

[Toxoxum o0Opa3zom paccykaaroT 3apyOexHbie ToyikoBaTeln KOHBEHIMH O
JIOTOBOPE MEKAYHAPOAHOM IOPOXKHOM MepPeBO3KH Trpy30B or 19.05.1956'.
[lepeBO3YnK MOICKUT OCBOOOKICHUIO OT OTBETCTBEHHOCTH W B HEKOTOPBIX
cily4asiX, KOIJa Ha €ro JesATeJIbHOCTH HEOJAronpusaTHO CKAa3aluCh Jaxe
HEKOTOphIE  OOCTOATENhCTBA, TMPOU3OMICANINE B paMKax €ro JIeJIOBOTO
o03aBenenus. K ux yuciay OoTHOCHTCS M 3a0acTOBKa COOCTBEHHBIX pPaOOTHHUKOB,
KOTOPYIO HEJNb3s ObUI0 M30ekaTh Jake IyTeM MNpPeJOCTaBICHHUS pPabOTHUKAM
o0emanuii pUHAHCOBOrO Xapakrepa’.

AHnanornydo Bo @paHIUU «BHYTPEHHUE 3a0aCTOBKH ... MHOTJIA TIPU3HAIOTCS
(b opc-MaxkopoM, JUIsl ITOTO HEOOXOIMMO yKa3aTh, UYTO HU OJHA pa3yMHas yCTYIIKa,
COOTBETCTBYIOIAS COLMATIBLHON POJIM MPEITPUHUMATENS U HaAJeKAIIeMy yIIpaB-
JIEHHIO TIPEANIPUATUEM, UM He OblIa OTBEPrHyTa»’. HETpyIHO 3aMETUTH, YTO TAKOU
noaxoJ npotuBopeurt cT. 1147 OI'K, koTopas onpenenser HENPEOo0IUMYIO CHITY
TOJIBKO KaK «IOCTOPOHHIOW MPUYUHY», TOTJa KaK BHYTPEHHUE 3a0aCTOBKH ATUM

IMPHU3HAKOM HC XapaKTCPU3YIOTCs.

? Usanoea C.H. Yxa3. cou. C. 140.

' CCCP npucoemununcs x Koupennmu Ykasom Ipesnmuyma BC CCCP or 1.08.1983 Ne 9763-X // Bemomoctu BC
CCCP. 1983. Ne 32. Cr. 491.

2 Commentary on the Convention of 19 May 1956 on the Contract for the International Carriage of Goods by Road
(CMR). Geneva, 1975. Ilut mo: MypanoB A.W. Yka3. cou. C. 253.

3 Komapos A.C. Yka3. cou. C. 69, 72.
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Kpome Toro, 3a6acToBka Ha IPEANPUATHN TOJDKHUKA HE OTBEUAET KPUTEPHUIO
ypes3BbuaiiHoctu. Kak rmacur TK P®, mpaBo Ha 3a0acTOBKY BO3HHMKAET Y
pabOTHUKOB, TOJBKO €CIM WHBbIE MPUMHPUTEIbHBIE MPOLEAYPHl HE MPUBEIH K
MOJIOKHUTENbHBIM pesynbTaTaMm (a63. 2 cr. 409). TK P® npenycmarpuBaer, 4To
pabOTHUKM B MHUCbMEHHOW (opMe MOKHBI MNpeAyNnpeauTh paboTomarens o
rOTOBSIICHCS 3a0aCTOBKE HE MO3/HEE, YeM 3a ISITh padouux JHen (ab3. 8 ct. 410).
To ectb Henmb3s UM MBICTU JOMYCTUTh O KaKOW-IMOO BHE3AMHOCTU H
HEOKUJIAHHOCTH.

Ho naxe ecnu 3abacToBka paOOTHHMKOB IMPOM3OIUIA C HAapyUIEHHEM BCEX
yctaHoBiieHHbIX TK P® cpokoB u TpeboBanmii 1 Obuia mpu3HaAHHA HE3aKOHHOMU, TO
BCE PaBHO €€ HEJb3sl MPU3HATh HENPEOAOTUMOMN CHIION: paboTojaTenb 00s3aH
MPOBOAUTh MOHHUTOPUHI CHUTYallMd M MPUHUMATh MEPbl JJisi MPEAOTBPAILICHUS
nepepacTaHusi TPyJOBOTO KOH(IMKTAa B KpalHIOIO 3a0acToBOYHYIO (pa3y. Muaue
rOBOpSl, KPUTEPUl HEOTBPATUMOCTHM TAaKKE€ HE CBOWCTBEHEH JTOMY BHJY
3a0aCTOBOK.

HeyauBuTenbHO MO3TOMY, YTO POCCUMCKHE CYJbl HE MPU3HAIOT 3a0aCTOBKY
Ha NPEIIPUATUHN TOJDKHUKA HENPEOAoauMOoi cuitoil. OJIMH U3 CyJIOB COCJIAJCs Ha
CIeyIONMEe TPUYMHBI: 3a0acTOBKa HE OTIMYAIach KPYMHOMACHITAOHOCTHIO,
yMera JIOKAJIbHBIN B paMKax NPeINpHUsATHS XapaKTep, a €€ MPUYMHON MOCITYKHIIO
HEYIOBJIETBOPCHHE M3JIOKEHHBIX PAOOTHUKAMH MOPTA TPEOOBAHMIA O MOBBIIIICHUN
uX 3apab0THOM MaThl. B cuiy BhlllIecKa3aHHBIX (AKTOPOB, NaHHAs 3a0aCTOBKA HE
MOKET ObITh 0XapaKTEPU30BAHA YPE3BBIYAHHOCTHIO U HEMIPEAOTBPATUMOCTBIO U HE
CIIOCOOHA MOCIYKUTh UCKITIOYAIOIMM OTBETCTBEHHOCTH OCHOBAHUEM .

B npyroit pa3, oTBepras aHajJorM4HOE TpeOOBaHME, CyA aKIEHTHUPOBAI
BHHMAaHME, IPEXKAE BCErO HA TOM, YTO OTBETUMK HE CMOT JOKa3aTh IIPUHATHUE C €TI0
CTOPOHBI HaJUICKAIINX YCUIUN JJISl PELICHUs] KOJUIEKTUBHOTO TPYIOBOTO CIIOpa,
[0 UTOraM KOTOPOro U ObLiIa MpOBEJEHA 3a0aCTOBKA; HE JI0Ka3aJl HEBO3MOKHOCTh
IIPENOTBPALIEHUS] YOBITKOB, KOTOPbIE BO3HHMKIM BCIEACTBUE MPOBEAECHUS JTAHHON

3a0aCTOBKH’.

' Tocranosnenne ®AC CKO ot 13.09.2010 no geny Ne A32-21539/2009 // CTIC «KoucyabrantIhiocy.
2 TToctanosnenne DAC CKO ot 26.06.2009 no nemy Ne A32-19471/2008 // CTIC «KoncynbrantIlocy.
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Brpouewm, Bpsn nu uMeercs HEOOXOAMMOCTh TpeOOBaTh MPEAOCTABICHUS
COOTBETCTBYIOIIMX JOKA3aTeNbCTB. 3a0aCTOBKA HA MPENNPUITHH JODKHHUKA, KaK
yXKE€ OTMEYAJIOCh, AaIlpUOpPU HE XapaKTEpU3yEeTCAd BHEIIHMM XapaKTEPOM,
YpE3BbIYaMHOCTBIO M HEOTBPATHUMOCTBIO, & IIOTOMY €€ MCCICIOBAaHUE HAa IIPEAMET
HEYCTPAaHUMOCTU TMOCJIEJCTBUM JIMIIEHO CMBICIA - OTCYTCTBHUE JOOOTO U3
MPU3HAKOB  HENPEOJOJIMMOM  CHJIBI  aBTOMAaTUYECKH CBUIETEIBCTBYET 00
OIMOOYHOCTH CChUIKM Ha Hee. [loaToMy mpeicTaBisieTcsi pa3yMHBIM BKJIIOUHTH
3a0acTOBKY Ha MPEANPUITHH JIOJDKHUKA (J1aXKe €CIM OHa TMPU3HAHA HE3aKOHHOM) B
HEraTUBHBIM  TepedeHb  OOCTOSATENbCTB,  KOTOpble  HE  MOTYT  OBITh
KBaJIM(UIUPOBAHbI B KAUE€CTBE HEMPEOA0IMMOMN CHUIIBI.

Ompacnesvie u Hayuonartvhvle 3abacmoexku. Hepeako, CTaNKUBasCh C He-
IIPEOAOIMMON CUJIOW, CYJBl, PACKpPbIBAasl COJAEPKaHUE JTAHHOIO IOHATHUS, OTMEYa-
10T, Y4TO K HENPEOJOJUMON CHJIE OTHOCATCS KpYHNHOMACIITAaOHbIE OOCTAHOBKH .
3HAYUTENBHOE YUCIO TEOPETUKOB TAKXKE IMHILIET, YTO «MOKHO IPU3HATH B Kaye-
CTBE HENPEOIOIMMOM CHUIIBI JIMIIIb OTPACIIEBBIE M HALMOHAILHEIE 3a0aCTOBKI .

OOb14HO Takue 3a0aCTOBKM BO3HUKAIOT KaK MTOT 3aLIEAIIUX B TYNMHUK TPYIO-
BbIX KOH(QJIMKTOB paOOTHUKOB c(hepbl TpaHCTIOPTA: KaK YKa3aHO B KOMMEHTapHUH K
TUIIOBON (opc-MaKOpHOI OroBOpKe, «BceoOIIast 3a0acTOBKA Ha JKEJIE3HOM Jopore
WIH B IIOPTY, B MECTE HAXOXKACHUA JOJDKHUKA, IIPEIACTABISET, 110 BCEH BEPOSATHO-
CTH, OCHOBaHHUE OCBOOOXXJEHHMS OT OTBETCTBEHHOCTH, HaKe €clii oOlee Ha-
pylIeHrE KOMMYHHUKAIMH HE YIOMSHYTO CIELMAILHO B OrOBOPKe»®. Ee Hemnpeoo-

JIMMOCTb HE BBI3BIBA€T COMHECHUM.

! ocranosnenne ®AC BBO ot 24.10.2003 no memy Ne A43-3767/2003-1-125; Pemenue apOUTpaKHOTO Cyja T.
Mockeel ot 14.04.2008 mo meny Ne A40-63834/07-136-472 // Bce mokymentsl momydensl u3 CIIC
«Koncynpranrllarocy.

2 I'paooboesa 3.B. Yxa3. cou. C. 252; Tomcunos B. BHEIIHETOProBhIii JOrOBOP KYIUIM-IIPOAAKH: OCBOOOKICHUE
CTOPOH OT oTBeTcTBeHHOCTH // Poccmiickas roctumms. 1994. Ne 4. C. 14.

* TunoBast popc-Ma)KOpHAst OTOBOPKA.
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B coBeTckyio 3moXy mMell MECTO IpEeIeeHT, Korjaa oOmeHamoHanbHas (B
benbrum) 3abactoBka paOOTHMKOB OTpaciiv (METAJLUIyproB) Obuia Mpu3HaHa 00CTO-
ATEJILCTBOM HEMPEOAOJUMON CHUJIBI U COBETCKUN KOHTPAreHT HE CMOT JOOUThCS
IPUMEHEHUS MEP OTBETCTBEHHOCTH K CBOEMY MHOCTPAHHOMY JOJDKHHKY .

[TocTcoBeTcKas MpakTHKa Tak)Ke€ HE BO3pPa)KaeT MPOTUB TAKOTO IMOJIOKCHUS
nen. Tak, B OTHOM W3 PELICHUH CyJl KaCCAllMOHHON MHCTAHIIMU HAIMpPABUJI JIEJIO Ha
HOBO€ PACCMOTPEHHUE, OTMETUB HEOOXOJUMOCTh OILIEHUTh Ha MPEIMET COOTBET-
CTBUSI CTATyCy HEIMPEOJOJUMON CUJIbI CKOIICHHE Ha POCCUNUCKO-TIONBCKOM IpaHu-
1€ BHYIIUTEIBHBIX O4Yepe/ield, BO3HUKIINX H3-3a 3a0aCTOBKH MOIBCKUX (PepMepoB.
JlanHbie 00CTOATENHCTBA OOIIECTBEHHOM KU3HH TOBJICKJIM CTPEMUTEIHLHOE CHIKE-
HUE KOJIMYECTBA TPY30BbIX aBTOMOOUIICH, TPOITYyCKAEMbIX Ha BBIE3]l C TEPPUTOPUU

Poccuiickoit ®enepanun’,

" Cm.: Bpazunckaa T. be3 Bunbl BunOBaThIE // X0351#CTBO U mIpaBo. 1988. Ne 9. C. 54.
? Tloctanosnenue AC C30 ot 31.01.2000 no memy Ne 3558 // CIIC «KouncymbrantILmrocy.
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CyMMupys BbIIIECKa3aHHOE, OTMETUM, YTO HAIlMOHAIBHBIE U OTPACIIEBBIC 3a-
0acTOBKM MOTYT OBITh MPU3HAHBI 0OCTOSATEIHLCTBOM HEMPEOJAOIUMON CHIIBI B TEX
ClIyyasx, KOrjJa JOJDKHUK HE B COCTOSIHUU HUCIIOJIHUTH CBOE 00s3aTEIbCTBO, HE

npuderast K yciayram OacTyIOIUX MPEANPUSTHI.
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JlokanvHvle 3abacmosku. Bompoc O TPU3HAHUM HEMPEOJOTHUMON CHUIION
JIOKaIbHOM 3a0acTOBKU (T.€. B OJIHOM OpraHu3aliu), MpPOW3OLISANIeH HE Ha
MPEANPUATANA JTOJDKHUKA, HE CTOJh OJHO3HA4YeH. [[pOTMBHUKH TMOIOKUTEIHHOTO
pelIeHusl ToJIaraloT, 4YTO JIOKaJbHYH0 3a0acTOBKY HENb3S OTHECTH K
HEIPEOIOJIMMBIM OOCTOSATEIBLCTBAM [0 MPUYMHE TOTO, YTO OHA MOXKET OBITh
YMBIIUIEHHO  CIIPOBOLIMPOBaHa'. DTOT apryMEHT BBI3HIBAET  BO3PAXKEHMS:
TEOPETUUYECKH MOXKHO CIIPOBOIIMPOBATH HE TOJILKO JIOKAJIbHYIO 3a0aCTOBKY, HO U
BOOPY)XKCHHOE HaIlaJieHue, TEPaKT WIH Jaxe, NMPU HAJTUYHH COOTBETCTBYIOIIUX
BO3MOYKHOCTEH, 3a0aCTOBKY pPaOOTHHKOB IIEJIOW OTpaciid HApOIJHOTO XO3SCTBA.
OO0s13aHHOCTH CyJla B TOM M 3aKJIFOYAETCsl, YTOOBI HCCIIEIOBAaTh 00CTOATEIHCTBO HA
COOTBETCTBHE BCEM NPHU3HAKAM HETPEOIOTUMON CHIIBI, B TOM YHCIIC U YCTAHOBUTH,
HOCWJIO JIM OHO OOBEKTHBHO-HEOTBPATUMBIN XapakTep, JMOO Ke ObUIOo
HMCKYCCTBEHHO CITPOBOIIMPOBAHO.

Jlpyroii Te3uc MPOTHB JIOKAIBHOW 3a0aCTOBKH IMOJYEPKUBAET TO, YTO IO
CBOEH MPaBOBOM MPUPOJIE OHA CYTh €CTh HapyIlIEeHHWE OOS3aHHOCTH CO CTOPOHBI

KOHTparcHra ,ZIOJ'DKHI/IKaZ M IIOTOMY HC OTHOCHUTCA K HCHpCO}IOHHMOﬁ CHIJIC.

' Kynuxos A. «@opc-maxopy» tpebyer nokazarensets // CIIC «Koncynbrautllnocy.
2 Jlanaesa O. Yxa3. cou. C. 6.
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B nenom, 310 3aMedyaHne 1OCTATOYHO KOPPEKTHO, OJHAKO IPEACTABIISETCS,
yTO 3a0acTOBKA OpraHu3allii, KOTOpash €IMHCTBEHHAass Ha OIpeAesICHHON
TEPPUTOPUM  3aHUMAETCA  JICSITEIBHOCTHIO, HEOOXOAMMON  JOJKHUKY  JJis
WCITOJIHEHHSI JIOTOBOpA, MPEBBINIACT MPEeiabl HOPMAIHHOTO PHCKA. B 0OBIYHBIX
YCJIOBUSAX BBIOOP KOHTpAreHTa 3aBUCUT OT OCMOTPHUTEIBLHOCTH JIMIIA, 31ECh Ke
BCTYIUICHHE BO B3aMMOCBS3b C KOHTPAreéHTOM MPOJAUKTOBAHO OOBEKTUBHOM
HE0OX0IUMOCThI0. JlyMaercs, 4YTO JIOKalIbHOW 3a0acTOBKE MPUCYI] MPHU3HAK
HEYCTPAaHUMOCTH, €CJIU JOJDKHUK HE B COCTOSIHUM B Pa3yMHBIX MPOCTPAHCTBEHHO-
BPEMEHHBIX TpaHUIAX JIMKBUAUPOBATH BO3JEUCTBUE TOCJIEACTBUUA  HTOTO
00CTOSITENILCTBA ~ COLMAJILHOTO ~ XapakTepa TIOCPEJACTBOM  MMPHUBJICUYECHHS K

HUCIIOJIHCHUIO APYIrOro KOHTPArcHTA.
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Otmetum Taxxe mHeHue C.B. Poccoia, KOTophIii moyiaraet, 4To K HEIPEoa0-
JUMOM CHJI€ MOXKHO OTHECTH, B YaCTHOCTH, ««THUXYIO 3a0aCTOBKY» COTPYJIHHUKOB
TAMOXKHH, 3aKpPBIBILYIO TpaHuily Ilonbmm»'. C 3THM MOXKHO COITIACHTHCS, 0oJee
TOTO, TI0/I00HBIC 3a0aCTOBKY HEJB3s MPU3HATH HAPYIICHUEM KOHTPAreHTa, a TAKXKe
3al0JI03PUTh UX B UCKYCCTBEHHOM CIIPOBOLIMPOBAHHOCTH.

Xorta ct. 413 TK P® cyniecTBeHHO OrpaHUYMBAET MPaBoO HA 3a0aCTOBKY pa-
OOTHHKOB TOCYIapCTBEHHBIX OPraHOB, HO U HE3aKOHHAs 3a0aCTOBKA C UX CTOPOHBI
crocoOHa OKa3aTh JECTPYKTHUBHOE BO3/IEHCTBHUE HA UCIIOJIHEHHUE TIOTOBOPHBIX 005-
3arenbcTB. Kpome TOro, 3a0acToBKM 3apyO€KHBIX OPTaHOB BJIACTH MOTYT He-
IIPEOJI0JIMMO TOBIIUATh HAa 00s13aTENHCTBA, UCIIOJHEHNUE KOTOPBIX CBSI3aHO C Iepe-
CE€YeHUEM rocyaapctBeHHoi rpanuilbl PD. Jlymaercs, yTo Bceé OHU MOTYT OBIThH
MIPU3HAHBI OOCTOSTEIHCTBOM HETPEOAOIUMOM CHITBI, HEB3UPAsi HAa UX JIOKAJIBHBIN U
HEKpyTHOMACIITA0HBIN XapakTep.

Ha nmpakTuke UMEIOT MECTO pa3HbI€ PELICHHUS T10 JOKAJIbHBIM 3a0aCTOBKAM.

' Poccon C.B. ®opc-maxop B porosope // CIIC «KoncynsranTlImocy.
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Tak, cyn HanpaBuiI J1€710 Ha HOBOE PACCMOTPEHHUE, OTMETUB, UTO HEOOXOIUMO
YCTaHOBUTH HAJIMYME WM OTCYTCTBHE NMPUUYMHHOMN CBSI3U MEXKIY HEHCIOJHEHUEM
OTBETYMKOM OOS3aHHOCTH IO BBIMOJHEHUIO MEPEBO3KU U 3a0aCTOBKOI Ha IIaXTe.
Marepuasiamu  Aena HE  yCTAaHOBIGHBI  HEOOXOAWMBIC  JIOKA3aTEIbhCTBA,
YKa3bIBalOUIME HAa OOBEKTUBHYIO HEMPEOJIOJIMMOCTh JIOKATbHON 3a0aCTOBKHM Kak
00CTOSITENIbCTBA, SBUBLIETOCS MPEMSATCTBUEM K HCIOJHEHUIO 00s3aTEIbCTB IO
nepesoske'. KOpUCAMKIMOHHBIA OpPraH TeM CaMbIM HE HCKIOUKI BO3MOXKHOCTH
NPU3HAHUS CTUXUUHOM 3a0aCTOBKHM Ha IIaxTe OOCTOSATEIHCTBOM HENPEOI0TUMOM
CHJIBI.

B npyroii pa3z 00CTOSTENHCTBOM HEMPEOAOIUMOM CHIIbl ObliIa MpU3HaHa 3a0a-
CTOBKa JJOKEpPOB B NopTy Xaida, B pe3ysibTare KOTOPOil KOHTEWHEp (00BEKT AOTO-
BOpa MEPEBO3KHU), IPOCTOST B HA3BAHHOM IOPTY OK0JIO Mecsna. Kak ckazaHo B pe-
IIEHUH, IEPEBO3YHMK HE MOT pacrojiaraTb CBEJEHUSIMU, YTO B OpTy Xaiida cocto-
uTCcsl 3a0acTOBKa, OH ObLI OECCHIIEH NMPENOTBPATUTh €€ BO3HHMKHOBeHHE. Kpome
TOTO, KaK OTMETHJI CYJIeOHBIN OpraH, 3asBUTEIb HE MOT TaKXK€ MPUIIOKUTH YCUIIHS
JUIsL BO3BpATa YIUIAYEHHBIX JICHET, T.K. YK€ MPOM30lUIa OTTPy3Ka TOBApOB B €ro0

angpec’. Hu ¢ 01HMM U3 apryMEHTOB He TOCIIOPHILb.

! Tlocranosierne ®AC YO ot 25.04.1997 mo gemy Ne ®09-291/97-T'K // CIIC «KorcynsTanTIlmrocy.
? Tlocranosnenue ®AC CKO ot 19.12.2005 1o mey Ne d08-5978/2005-2369A // CIIC «KoncymnsrantlLmrocy.
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W3 pemieHnii mpOTHUBOIIOIOKHOTO XapaKTepa MOXKHO MPUBECTH CIIEIYIOIIEE.
Ccpbuika oOmiecTBa Ha 3a0aCTOBKY paOOTHHKOB TPAHCIIOPTHOM OpraHM3alliy Kak
Ha HEMPEOoNOJIMMYI0 CHIIy, HE MOXET NpUHUMAThCca BO BHUMaHHEe. Cya
KBTH(HUITUPOBATT JAHHBIA IOPUINYECKUM (PaKT KaK HapyIIeHHe OOS3aHHOCTEH CO
CTOPOHBI KOHTpAareHTa JODKHHMKA, YTO MO TPeOOBAHHUIO 3aKOHA HE OTHOCHTCH K
HEMPEOIOJIMMBIM ~ 00CTOATEeIhCTBaM. KpoMe Toro, cya Takke TIpHUBEIT B
o0ocHoBaHue eme U TOT ¢akr, 4yro Mexay OOO u Ha3BaHHBIM JIMIIOM
OTCYTCTBYIOT JOTOBOPHBIE OTHOIIECHUS' . TakuM 06pa3oM, Cy/I IOJOKUI B OCHOBY
JBA MOMEHTa: KBamu(UKaAIMio 3a0aCTOBKM Kak HapylleHHe O0O0s3aHHOCTEH
KOHTpAareHTa JIOJDKHUKA U OTCYTCTBHE Y JIOJDKHHUKA JOTOBOPHBIX OTHOIIEHUN C
OTUM KOHTpareHToM. I[lombiTka 0OOCHOBaTh, YTO HE BCAKYH JOKAIBHYIO
3a0acTOBKY pa3yMHO TMpU3HABaTh HAPYIICHHWEM KOHTpAareHra, yxe Obuia
MPEANPUHATa HAMH paHee, IOBTOPATHCS He Oyaem. UTo KacaeTcs BTOPOTO
apryMeHTa, T.€. OTCYTCTBUS JIOTOBOPHBIX OTHONIICHWH C  OacTyromie
OpraHM3aIlmel, TO 3TO BOOOIIE HE JOHKHO 3aCiIy)KHBaTh BHUMAaHUS CYJICOHBIX
opraHoB. HeoOXoauMoO BBISICHUTH, MMCIOTCSA JIM y JOJKHUKA BO3MOXKHOCTH B
pa3yMHBIX MPOCTPAHCTBEHHO-BPEMEHHBIX MpEJeax HaWTU IPYroro KOHTPAreHTa,
CHEIUATU3UPYIOIETOCS HAa TOU K€ JESATEIBHOCTU, U TEM CaMbIM MPEIOTBPATHUTD

BO3I€ICTBHUE JIOKATHbHOU 3a0aCTOBKHM HA €r0 A€ATEIHHOCTD.

! [Tocranoenenne ®AC C30 or 8.06.2005 1o geny Ne A56-5001/04 // CIIC «Koncynbrantllmocy.
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Wtak, nmokanmbHash 3a0acTOBKa MOXET OBITh NpHU3HAHHA OOCTOSATEIHLCTBOM
HENPEOJOJIMMOM CHJIBI, €CIIM Y JOJDKHUKA OTCYTCTBYET BO3MOXKHOCTh B Pa3yMHbIX
IIPOCTPAHCTBEHHO-BPEMEHHBIX ~ TPAaHMLAX  HAWTHM  APYroro  KOHTPAareHTa,
CHEUUATN3UPYIOIIErocsl Ha TOW K€ JEATEIbHOCTH, 4YTO U OacTyloluid, U TeM
caMbIM MPEAOTBPATUTh BO3JEHCTBUE JIOKAJIbHOM 3a0acToBkU. Kpome Toro, mnop
MPU3HAKK HEMPEOoJIOIMMONA CHJIBI TonafaeT 3a0acToBKa pPaOOTHUKOB oOpraHa
rOCyJapCTBEHHOW BJIACTH, BBI3BABINAs HEBO3MOXXKHOCTb COBEpUICHUS IECHCTBUM,
COCTAaBJSIFOIIMX MPEIMET JOTOBOpA, HE3aBUCHUMO OT TOrO, SIBISETCA JM OHa
3aKOHHOM.

AKTBI OPraHOB IoCyAapCTBEHHOM BJIAaCTH. [[aHHBIEC SBICHUS UEPAPXU3UPO-
BaHBI 10 BEPTHUKAJIM HA TPU YPOBHS: U3MEHEHHsI B 3aKOHOJATENIbCTBE; 3AIPETH-
TEJIbHBIE aJIMUHUCTPATUBHBIE aKThl OOILEr0 XapaKTepa; UHJIMBHIyalbHbIE IPABO-
IIPUMEHUTENBbHBIE AKThI. Ka)KIbIil U3 HUX CIELYET PACCMOTPETh OTIEIBHO.

[IpoGnema nmpu3HaHUs U3MEHEHUN B 3aKOHOJATENICTBE HEMPEOJOJIMMON CHU-
JIO BCTpeYaeTcs HE OYEHb 4acTo. M3 TEOPETUKOB €ro KOCHYJIACh, IOKAIYH, JINIIb
. Biacrok, cunraronas, YTo I3MEHEHUE B 3aKOHOJATEIbCTBE «SIBJISETCA JIUIIB CY-
IIECTBEHHBIM HM3MEHEHHEM OOCTOATENbCTB U B OTIMYHE OT (OpC-Makopa, TaKue
MU3MEHEHUS HE MPENsATCTBYIOT BBIIIOJIHEHHUIO JOTOBOPA, a JHIb TPEOYIOT U3MEHE-
HHS HEKOTOPBIX €r0 MOJIOKEHH»' . [IpoaHatn3upyeM JaHHbIA BBIBOJI.

Bo-niepBbIX, €Ciau M3MEHEHHsI B 3aKOHOJATENLCTBE HE JCNAKOT HCIIOJHECHHE
HEBO3MOYKHBIM, a TOJIBKO JIUIIb TPEOYIOT U3MEHUTH OTIEJbHBIE YCIOBHS JOTOBOPA,

TO BOIIPOC O HEMPEOJOIUMON CUIIE HE MOKET OBbITh IIOCTABJIEH.

! Braciox Y. Kpanu(pukanus BMEIIATENBCTBA OPraHOB FOCYIAPCTBEHHOM BIACTH Kak (pOPC-MaKOPHOE 0OCTOATEND-
cTBO // OnexktpoHHBIH pecype «tOpuct u 3akon», 2012.
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Bo-BTOpBIX, Jaxke €Ciayv U3MEHEHUs 3aKOHOJATEIbCTBA BICKYT UMEHHO HE-
BO3MOKHOCTh MCIIOJIHEHHSI, TO HECOOXOMMO YUHUTHIBATh, YTO OHU BCTYIIAIOT B CUITY
HE Cpa3y IMOCJE MPUHATUA, 4 1O UCTEYEHUHU ONPEAEIEHHOTO CPOKa. B 3TOT BpemeH-
HOM TTPOMEKYTOK CTOPOHA JIOTOBOPA, O0S3aHHOCTh KOTOPOUW CTAaHET HEBO3MOXKHOM
JUTSL UCTIOTHEHU S, UMEET BO3MOXKHOCTh OOPATUTHCS K KOHTPAreHTY O PACTOPKEHUU
JIOTOBOpAa HAa OCHOBAHMH CYIIIECTBEHHOI'O0 U3MEHEHUSI 0OCTOSITENILCTBA, a MPU HEJI0-
CTHKEHUM COTJIAIICHUS C HUM — IPOBECTU ATy MPOIEAYPY B CyJAeOHOM MOpSJIKE.
[Tomumo mipouero, 3To OyJIeT CBUIETEILCTBOBATh O MPUHSITHU MEP MO HEJAOMYyIIe-
HUIO BO3JCHCTBHS IMOCIEACTBHN HEOIAaroNMpUITHBIX M3MEHEHUH 3aKOHOIaTEIIbCTBA
Ha WCIIOJHEHuEe JioroBopa. M ecim 3TH Mephl HE OBLIN MPUHATHI, TO JIMIO TEPSET
IIAHC HA UCKJIIOYEHUE OTBETCTBEHHOCTH.

OpmHako ecim yCHiIHs TI0 TIOCYIeOHOMY PaCTOPKEHHUIO IOTOBOPA HE MPUHECTH
pe3yJibTara, €ciu 00s3aTeIbCTBA OCTAINCH B CHJIE U ObLIIM HapyIIEHBI BCICACTBUE
HEBO3MO>XHOCTHU MX BBITIOJHEHUS, BOZHUKILIEH B PE3yJIbTATE N3MEHEHHUS 3aKOHO/1a -
TEJIbCTBA, TO BOMPOC O MPU3HAHUM UX HEMPEOJOJUMOMN CUIION aKTyaJIM3UPyeTCs U,
noJiaraéM, MOKeT OBbITh TOJIOKUTEIILHO PEIICH.

Cnenyronieid CTyNeHbIO HEPAPXUUYECKON JIECTHHUIIBI aKTOB T'OCYJApCTBEHHOM
BJIACTH SIBJISIOTCS] QJIMUHUCTPATUBHBIC aKThl 00OIIEro Xapakrepa (9acTo 3TO Hasbl-
BAIOT IOPUJIMYECKON HEBO3MOKHOCTBIO UCIIOTHEHUS). MHOIrMe IIUBWINCTBI CUUTA-

10T HEOOXOAMMBIM M 00SI3aTebHBIM NPU3HABATL UX HEMPEOIOIUMOM CHIIOM .

! Ueanosa C.H. Vxas. cou. C. 130; ®okos A.II. Penensus Ha kaury: EmmceeB B.I1. Bo3xymabie mepeBo3ku //
Tpancnoptroe npaBo. 2011. Ne 1. C. 26; Yka3. Kommenmapuii xk KBBT P® (anexrponnsiit pecypc. Joctyn uz CIIC
«Koncynpranrllnroc»); Paxmurosuy B.A. O noctmkernsx u npocuerax HoBoro 'K P® // T'ocynapctBo 1 mpago.
1996. Ne 4. C. 125.
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Jlpyrue aBTOpBI, XOTSI M MPU3HAIOT aKThl OPTAaHOB BJIACTH OCHOBAHUEM, HUC-
KITFOYAOLIUM TPaKJaHCKO-IIPABOBYI0 OTBETCTBEHHOCTb, HO BO3MOHOCTH KBallv-
(uKalKu UX B KA4€CTBE HEMPEOAOIUMOM CUIIBI HE IOy CKalOT.

Tak, C.C. AnekceeB moJjiaraet, 4To aJMHUHUCTPATUBHO-TIPABOBOM aKT, U3/1aH-
HBIN HaYaJIbHUKOM >KEJIE3HOW JOPOTHM U MUHUCTPOM MYTEH COOOIIEHHUS 110 MTOBOY
MEPEBO30K B JJAHHOM HAIlPaBJICHUH, UMEET 3HAYCHUE OCHOBAHMS, CHUMAIOIIIETO CO
CTOPOH TPaXkJIaHCKO-TIPABOBYIO OTBETCTBEHHOCTH, MTOCKOJIBKY MPUBOJUT K OOBEK-
THBHOI HEBO3MOKHOCTH HUCIIOJHEHHUS' . OTHAKO yUEHBIN CUMUTAET, YTO HET HEOOXO-
JUMOCTH MOABOAUTH €0 MOJI HEMPEOAOJUMYI0 CHUITY, KOTOpasi, 0 MHEHUIO aBTOPA,
OrPaHMYMBAETCS IPUPOIHBIME CTHXUNHBIMH SBJICHUAMHU . J[yMAeTCs, YTO CErOIHs
MoJ00HOE MHEHHE HE MOXET ObITh MOJHOCTHIO MOAEPKAHO: COTJIACHO HBbIHE JEH -
CTBYIOIIIEMY 3aKOHOJATEIbCTBY HEMPEOAOIMMAsl CHJIA NMOMHUMO CTUXHUUHBIX CHII
MIPUPOJIbI BKJIFOYAET HEKOTOPBIE SIBJICHUS COLIMAIBHOTO XapaKTepa.

M.M. bparuHckuii, aHanu3upys pa3iuyue HENpPEOOIUMON CUJIBI U FOPUIU-
YECKOW HEBO3MOYKHOCTHU MCIIOJHEHHUS YKa3bIBaJI, YTO MPH MOCIEIHEN «IOJKHUK HE
IPOCTO MOKET HE COBEPIATH OINpPEJICIICHHbIE IEUCTBUS, HO U 00s3aH UMEHHO TakK
noctynuth ... [IpaBa BbIOOpa — nenath WM HE JenaTh — 3aKOHOJATEIb €My HeE
npeaocrasisieT. [Ipu 3TOM HeCOBEpIIEHHE MPEAYCMOTPEHHBIX JOTOBOPOM JEH-
CTBUM B MOJOOHBIX CIIydasiXx COCTaBJIAE€T OOSI3aHHOCTh y4acTHUKAa 000poTa mepen
rocyaapcTBoOM ... Takum 00pa3oM, OCHOBHOE OTJIMYME HEBO3MOXKHOCTH OT He-
MPEOJAOIUMON CUIJIBI COCTOUT B TOM, YTO B TIEPBOM CIIy4ae «UCIOIHSATH HEb35», a

BO BTOPOM «MOJKHO U HC I/ICHOJ'IHSITB»3.

! Anexcees C.C. I'paskqaHcKasi OTBETCTBEHHOCTh 32 HEBBIIOJIHEHHUE INIAHA YKEIE3HOIOPOKHOMN IIepeBo3KH Ipy30B C.
110.

? Anexceee C.C. I'pakaaHCKask OTBETCTBEHHOCTD 3& HEBBIMOIHEHHE ILIAHA JKEIE3HOM0POKHON MepeBo3ku rpy30B C.
110. C. 113; Cwm. Takxe Tpancnopmuoe nipaBo: yaeOnuk / moz pen. B.A. Ermazaposa. C. 109.

3 Bpazuncxuti M.M. Yxas. cou. C. 139.
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Pasnuure Moka3aHO OYEHb KOPPEKTHO, HO, MPEACTABIISAETCS, OHO HE MOXKET
CBHJIETENHCTBOBATE O TOM, YTO IOPHAMYECKas HEBO3MOKHOCTH BBICTYIAET OTJIMY-
HBIM OT HEIPEOO0IMMOI CHIIBI IIPABOBBIM SIBIICHUEM, HE MOTTIOMAsACh €10. JlyMaer-
Csl, UCTIONHATH HEB35» M «MOYKHO M HE HCIIOJIHATD» SBJISIOTCS ABYMs BUIAMH HE-
BO3MOKHOCTH MCIIOJHEHUS, YMELIAIOIUMHUCS B IIPEIeNiax OJHOTO POJa.

BcerpeuaeTcs TakKe MHEHHUE, JONMyCKarollee KBATU(DUKALMIO B KAYECTBE He-
NPEOJOIMMOM CHJIBI TOJNBKO TE€X BIACTHBIX AaKTOB, YTO SBIISIOTCA «CJIEJICTBHEM
IPaBOMEPHBIX JIEHCTBUI rOCYapCTBEHHBIX OpraHoB»'. OIHAKO JaHHAsS MO3UIIUS
THIO/IBEPINIACH CIPABEIINBOM KPUTHKE: «OT PAIOBOTO yYACTHUKA JIOTOBOPHBIX OT-
HOILIEHUH BPSAJ JIM CIIEAyeT TpeOOBaTh OLEHKH «IIPABOMEPHOCTH» IPOBEICHUS B
’KU3Hb TOTO WM MHOTO aKTa TOCYAapPCTBEHHOTO OpraHa»”.

Jlpyrue y4eHple aKLeHTHPYIOT BHUMAHKUE HA TOM, YTO «IIPU HAIMYUH FOPHIK -
4eCcKOH HEBO3MOKHOCTHU Cy/IeOHBIE U apOUTPAKHBIE OPraHbl HE BXOAAT B PACCMOT-
peHHe Ype3BLIYAMHOCTY M HENPEJOTBPATUMOCTH 3TOr0 (pakTa Jis AESTeIbHOCTH
OTBETYMKA»’; ¥ YTO caM (DaKT BBIHECEHHsS] KOMIIETEHTHBIM BJIACTHBIM OPIaHOM CO-
OTBETCTBYIOIETO aKTa, HAJIArAIoLIEro 3alpelleHus WM OrPAaHUYEHUs, SBJISETCS
eJMHCTBEHHO JI0CTATOYHBIM OCHOBAHUEM JUISl MCKIIIOYEHHS] OTBETCTBEHHOCTH JIMIA
3a HApYyIIEHUE 003aTeNbCTRA”.

C 5>TMMM MOKHO IIOCIIOPHMTB: IPH MCCJIEJOBAHUM AKTOB OPTaHOB BIACTH HA
npeaMeT HAJIUYKs JOJKHBI ObITh IIPOBEPEHBI NIPH3HAKHM KAaK YPE3BBIYAWHOCTH, TaK
¥ HENpeJ0TBPaTUMOCTH. [Ipy 5TOM aHaNu3 ¥ OLIEHKA 3THX KPUTEPUEB UMEIOT CBOM
ocobeHHOCTH. TaK, OTCYTCTBHE YPE3BBIYAMHOCTH MOKET BBIPAXKATHCS B TOM, YTO
CTOPOHBI, B T€X CITy4asix, KOrJa OHM 3HAIM WM JIOJKHBI ObLIM 3HATh O HAIMYUH
WM HEM30EKHOCTH BBEJIEHHUS 3alpeTa, BCTYNMIM B JIOTOBOPHBIE OTHOLICHUS WIIH

HC IIOIIBITAJIMCh IIPCKPATUTD 3aKJIFOYCHHBIN paHec JOIr0BOP.

! Cepeees B.U. «O6Ban» (PMHAHCOBOTO PHIHKA U 0OCTOATENLCTBA HENPEOIOIUMOI CHITBI // 3akoHOAaTENbCTEO. 1998,
Ne 11. C.8.

? Katizopooosa A.C. YOpunuueckuii popc-maxop: Mud wmm peansHocTts? / 3akonoparenserso. 2000. Ne 1. C. 20.

* IMaenoockuii E.A. Ciy4aii u Henpeogonumas cuia. C. 98.

* Byoman IILU., Iasnoockuii E.A. Ykas. cou. C. 234, 3axaposa O.H. Vka3. cou. C. 141.
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B cBor ouepenb, HENPEAOTBPATUMOCTD MPU HOPUANUECKON HEBO3MOKHOCTHU
XapaKTepU3yeTcsi TEM, UYTO «IOJKHUK HE MOXKET BBIMOJIHUTH O00S3aTENIbCTBO B
CUJIy PaCIOPSDKEHUSI KOMIIETEHTHBIX OPTraHOB, 3alpellalolIiX HWMEHHO TO JECH-
CTBHE, KOTOPOE CIYKUT IPEAMETOM J0roBopa»'. Eciu JaHHBIN 3anpeT HE BIEYET
HEBO3MOKHOCTH UCTIOJHEHHS, TO O HEPEOIOJIMMOM CUJie HE MOXKET ObITh U peyH.
[TpounmmrocTpupyem npuMepaMu U3 MPaKTUKHU.

B nepBom ciyuyae 3A0 cchlianoch Ha HENPEOIOIUMYIO CHILy — PacIlopsiKe-
Hue ryoepHaropa benropoackoil o61acTv, KOTOPbIM ObLI YCTAHOBJIEH MOXapOO-
MACHBIN CE30H B Jiecax, YTO MPEMSITCTBOBAIO CBOEBPEMEHHOMY COOJIIOJIEHUIO CPO-
KOB MCHOJIHEHUSI JoroBopa. Cyl 3TOT AOBOJI OTKJIOHWJI, OTMETUB, YTO «B MEPUOJ
M0’KAPOOIACHON 0OCTaHOBKH HE 3aIPEIIAeTCs] OCYIIECTBIIATh 3arOTOBKY JIPEBECH-
HE». B apyroii pas cy npusHai OMMOOYHBIM JI0BOJ KACCALIMOHHOMN 7Kao0bl, CO-
IJIACHO KOTOpOMY «petieHue [lepMckoit ropoackout JJyMsl ..., KOTOPbIM OTMEHEHA
BBITIJIATa KOMIIEHCAIIMKM 32 PEMOHT TMOMENICHUS, SIBISIETCA OOCTOSATENbCTBOM HeE-
PEOJOIUMOM CHIIbI, 0CBOOOKIAOIIUM OTBETUMKA OT OTBETCTBEHHOCTHY .

Oba cyna, Kak BHJHO U3 MPUMEPOB, 0OOCHOBAHHO HE MPU3HAIU BIIACTHBIM
aKT HENpPEOJOJMMON CHJIOW MOCJIE TOro, KaK YCTAaHOBWJIM, YTO OH HE IOBIIEK
3ampera OCYyLIECTBIIATh JEATENbHOCTh, COCTABISIOLIYI0 IMPEAMET J0TroBOpa, a
JIMIIB OCJIOKHUJI YCIIOBUSA JJISI 3TOTO.

[lenecoobpa3Ho cka3aTh ®W O  TOCTAHOBICHUSAX,  HCKIIOYAIOIINX
OTBETCTBEHHOCTh BCJIEJACTBHUE 3aIlpETa OCYIUECTBIIATH JECUCTBUE, COCTABISIOLIEE
npeaMer jgoroBopa. Tak, B KadecTBE TAaKOro ObLIO MPU3HAHHO PACHOPSIKEHUE
INIaBel agMUHUCTpauuu ropoaa Hwxxero HoBropoma, KOTOpeIM €  LIEJIBEO
BBITIOJTHEHUSI ~ 3alUIAHUPOBAHHBIX  MPO(PUIAKTUUECKUX  paboT 1O  3aMEHE
TEIJIOPHEPTETUYECKOTO0  00OpYNOBaHUS  MPEANHCAHO MPOBECTH  OCTAHOBKY

MYHUIUIIAIBHBIX CUCTCM TETIOCHA0KEHUS U ropsa4cro BOI[OCH36)KCHH$I4.

! aenoockuii E.A. Ciyuait u menpeojonnmas cuna. C. 96.

2 Tloctanornenue PAC 11O ot 16.03.2012 no neny Ne A08-3018/2011 // CTIC «KoncynbsrantIlrocy.

% TTocranosnenue PAC YO ot 30.11.2009 Ne ©09-9378/09-C3 // CTIC «KoncynbrantIlrocy.

* Ilocranosierne ®AC BBO or 20 01.2003 roxa no memy Ne A43-7211/02-10-403 // CIIC «KoucymsrantlLmocy.
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[Ipu  paspemieHun  apyroro cmopa cyAd  OOOCHOBAaHHO  INpPHU3HAN
«4pe3BbIYaTHBIMU 00BEKTUBHO HENPEOJ0JIMMBIMU IPENATCTBUSAMH,
HaxXOJALIMMUCA BHE KOHTPOJISI HMCTLA» 3alpPETUTENbHBbIE MEPbl HHOCTPAHHOIO
rocyaapcTsa’.

Bmecte ¢ Tem, wHHOrAa CyIOpl HCCIAEAYIOT 3allpPETUTENbHbIE  aKTBhI,
MPUHUMAEMbIE BJIACTHBIMU OpraHaMu, Oe3 ydera NpUCYHIMX UM OCOOEHHOCTEH.
Tax, cya cooOmIuII, YTO «IPUHATHE TOCYIAPCTBEHHBIM OPraHOM MPaBOBOTO aKTa B
chepe peryaupoBaHusi Tapu@oB HE  OTHOCHTCS K  4Ype3BbIYAHHOMY,
HENPEIBUICHHOMY COOBITHIO, TaK KaK Takas JIesATEJbHOCTh OCYIIECTBISETCS MPH
COOJIIOJICHUH TPHUHIIMIOB oOecredeHus: OajlaHca SKOHOMUYECKUX WHTEPECOB
MOCTAaBIIMKOB W  NOTPEOUTENEeH  3JIEKTPUUYECKON JHEPruu;  ONpeleieHUs
HKOHOMUYECKOM OOOCHOBAHHOCTH IUIAHUPYEMBIX (pacyeTHbBIX) CEOECTOMMOCTH U
NpuObUIM; 00EcTeueHrne OTKPBITOCTU M JOCTYIHOCTH O PAaCCMOTPEHUH U 00
yTBepxkaeHun Tapudos»’. Be3yclaoBHO, AeATENbHOCTL JIHOO0M roCyIapCTBEHHOM
CTPYKTYpbl ~ OCHOBBIBA€TCS  Ha  MO3HAHMM  COLUUAIBHO-d’KOHOMHYECKUX
3aKOHOMEPHOCTEHW, HOCUT KOHCTPYHUPYEMBIM U IUIAHUPYEMBIW, @ HE CTUXUWHO-
CIOHTaHHBIA Xapaktep. Ho JOMKHO OBITH MCCIIEJOBAHO HE 3TO, a TO, ObUIO JIU
OUYEBMJIHBIM WJIM BHE3aIIHBIM IMPHUHATHE TAKOrO akTa B II€pUOJ HCIOJHEHHUS
JOTOBOpa M BIJEKYT JHM MPEAYCMOTPEHHBbIE B HEM 3alpeThl W OrPAHUYCHUS
HEBO3MOKHOCTH UCIIOJIHEHUS 0053aTEIbCTBA.

Kpome Toro, pazHooOpa3Hyto NPakTUKY, CBI3aHHYIO C IPU3HAHUEM aKTOB T'O-
CY/IapCTBEHHBIX OPTraHOB OOCTOSITEIHLCTBAMHU HEMPEOJOJUMON CHUJION, MOJapHIIH
coopiTus 1998 roma. Kak u3zBectHo, B To Bpems LlenTpanpHbiii bank PO, a taxxe
[IpaBuTenscTBO PO M3anu HECKOIbKO HOPMATUBHBIX aKTOB, YCTAHOBUBIIMX MO-

paTopuii Ha OCYIIECTBICHNE OAHKOBCKUX OTIEPAIIUA.

' Tlocranornenne ®AC MO ot 24.10.2001 1o geny Ne KA-A40/6078-01 // CIIC «KoncynsrantlLirocy.
2 Tlocranosnenne ®AC 3CO ot 14.01.2010 mo ey Ne A70-1782/2009 // CTIIC «KoncynsranTlIlmocy.
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BepxoBubiii Cyn P® npusnan [Tucemo LIb P® ot 27 aBrycra 1998 r. Ne 01-
19/3625 ropuaudeckoid HEBO3MOKHOCTBIO MCITOTHEHHUS 00s3aTEIbCTB, BHI3BAHHOM
00CTOSTENILCTBAMK, 33 KOTOPbIE HHM OJHA W3 CTOPOH JIOTOBOpa HE OTBeyaeT'.
IToxoxxum oOpa3oM B mpecc - penmu3e MOCKOBCKONM MeKOaHCKOBCKOM BaJIOTHOM
oupxu «O ¢GyHKUMOHUpPOBaHUU CcpoyHOoro pbiHKa MMBB» ot 24.08.1998
cooOmanock: «pemenuem bupxeBoro CoBeta MMBbB mnpusznano, 4to B
pesysbTate caenanHbix 17 aBrycra 1998 r. 3asBnenuii [lpaButenbcTBa u banka
Poccun... ocymectBieHrne TOproB B CEKIIMU CPOYHOTO BaItOTHOTO peiHka MMBD ¢
17 aBrycra 1998 r. oka3anoch HEBO3MOXXHBIM BCIEACTBUE (HOPC-MAKOPHBIX
00CTOATENLCTBY .  3aNPETUTENbHBI  aKT, TakuM o00pa3oM, ObUI [pPHU3HAH
HENPEOJOJIMMON CUIION.

OnHako ciyyajauch W WHBIE pelIeHUs JaHHOro Bompoca. Hampumep, cyn
yKazai, yto «pacnopsbkenue LlentpanbHoro 6anka P®D o BBepgeHuu 3ampera Ha
OCYILIECTBJICHUE ONEpaluid Mo J0roBopaM O0aHKOBCKUX BKJIQJIOB HEb3sl MIPU3HATH
HENPEONOJIUMOM cuioi»’. B apyroM ciydae cyJa II0CYMTA]l HEYMECTHBIM
KBIM(UIIMPOBATh B KAayeCTBE HENMpeoJosuMon cuibl Ykazanue [Ib PO or
27.08.98 Ne 330-V, xoTOpbIM OBbUI M3MEHEH TOPSAIOK MPOBEJCHUS IUIATEXKEH B
MockoBckoM peruone, u [lucemo b P® ot 28.08.98 Ne 05-102-51-13, koTopbiM
Ha BpeMsl JICNCTBUS YKa3aHHOTO MOPSIIKA MPUOCTAHOBIEHO MPUMEHEHHUE CAaHKIIUI
K KPEOUTHBIM OpraHu3alMsM 3a HECBOCBPEMEHHOE IPOBEICHHUE IUIaTEXKEH, U
NPUMEHMI K OTBETYMKY MEPhI OTBETCTBEHHOCTH 3a HEUCIIOIHEHUE 0013aTENLCTBA ",

Kak  BuauMm, enuHOOOpa3HOW  NpPakTUKM  TOrJa HE  CJIOXKHUIOCH.
[IpencraBnsercs, urto akThl I|b P® wu (wnmm) IlpaBurenbctBa PD moimkHBI
PU3HABATHCS HEMPEOJOJUMON CHJIOW U CIYXKUTh OCHOBAaHUEM MCKIIIOUCHHS
OTBETCTBEHHOCTH. HejomyctuMo 00s3b1BaTh CyOBEKTOB TPaKTAaHCKOTO TpaBa K
UCIIOJTHEHUIO JOTOBOpa LIEHOW HApyIICHWS] HOPMATHUBHBIX aKTOB M COBEPILICHUS

IIPAaBOHAPYLIEHUS.

! O6s3aTeNbCTBO MPEKPAIAETCS HEBO3MOKHOCTBIO UCTIONHEHUS, ECIIM OHA BBI3BAHA 0OCTOATENLCTBOM, 33 KOTOPOE
HU OJ[HA U3 CTOPOH He oTBeuaet (u3BnedcHue) // bromrerens BC P®. 2003. Ne 2. C. 10-11.

2 Pooun J]. ®opBapaHble CIENKU B BamtoTHOM «popc-Maxope» // CIIC «KoncynbsrantILmocy.

* Tlocranosnenne PAC CKO ot 1.06.1999 1o mexy Ne ®08-966/99 // CIIC «Koncynbrantllimocy.

* Ilocranosierne ®AC MO ot 20.01.2000 no memy Ne KI'-A40/4305-99 // CTIC «KoucynsrantlILmrocy.
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[TogBoast MPOMEKYTOUHBIA HMTOT, OTMETHUM, YTO AJMUHHCTPATUBHBIE AaKThI
oOIIero xapakrepa MOTYT BBICTYNAaTh HEMPEOJOIUMON CHUJION TIPH YCIOBHSX: UX
MPUHATHE JOJKHO OBITh HEOXKHIAHHBIM M HEU3BECTHBIM HAa MOMEHT 3aKJIIOUCHUS
WM TOCJIEAYIOUIEr0 MCIOJHEHUS JOTOBOpPA; TAaKWE AaKThl JOJDKHBI 3amnpeniarh
COBEPILICHUE UMEHHO TOTO JACHCTBUS, KOTOPOE COCTABIIAECT MPEAMET UCIIOTHEHUS, a
HE IPOCTO OCJIOXKHATH ero. Hemomycrrma TakKe CChUIKA HAa HENMPEOAO0JIUMYIO
CUIIy, €CJIM CTOPOHBI, 3Hasi O HEW30EKHOCTH BBEJICHHUS 3alpeTa, He MPeaIPUHSIIH
I1aroB JIJIsl MPUOCTAHOBJICHUSI WJIM MPEKpaIeHUsT 00513aTEeIIbCTB.

PaccMoTpuMm wHIMBUIyalbHBIE NPABOIPHUMEHHUTENBHBIE aKTHl. B Maccuse
IrpaXXJaHCKO-IIPABOBOM JIMTEPATyphl BCTPEUYAETCS MHEHHUE, COIJIACHO KOTOPOMY
«aKTbhl UHAUBHUAYAJIBHOTO MPUMEHEHHS, YCTAHABIUBAIOIINE OINPEICIICHHBIE Orpa-
HUYCHUS, 3aIPETHI, HAJATalOIINE apeCThl, HU IIPU KAKUX YCIOBUSIX HE MOTYT CUU-
TaThCA HEMPEOAOJIMMOM CUIJION, TAK KaK BbI3BAHbI IOBEJACHUEM JIUIIA, B OTHOIIEHUH
KOTOPOT'O OHM BBIHECEHBD»'. JTa CTpOras IO3MIHs BCTPEYAeT 000CHOBAHHBIE BO3-
paxeHnus. «Ecnu B Bbl1aue SKCHOPTHOM JUIEH3UU HA ONPENEIICHHbIE MPOJOBOJIb-
CTBEHHBIC TOBAphl OBLJIO OTKa3aHO (MJIM MPUOCTAHOBJIEHO €ro JCHCTBUE), YUUTHI-
Bas JUIMTEIIBHYIO 3aCYXy U HEYPOXKaH ..., TO ONPEACIICHUE TAKUX JICUCTBUU OpraHa
BJIACTH B KAYECTBE ... HEMPEOIOIUMOM CHIIbI HE BBI3HIBAET COMHEHHIN» .

[To GonpiIOMY CYETY, B TAKUX CUTYallUsX UHAUBUIYaTbHbBIE aKThl IPUHUMA -
IOTCSI BO UCIIOTHEHUE aKTOB OOIIEro xapakrepa, a He B Ka4eCTBE CAHKIIUU 3a MPO-

THUBOIIPABHOC ACAHUC JIMIA U ITIOTOMY AOJIKHBI UCKIIIOYAaTh OTBETCTBCHHOCTD.

! Jlanaesa O. Yxkas. cou. C. 6-7.
2 Braciox M. Yxa3. cod. (ameKTpoHHBIA pecype «HOpHCT 1 3akom»).
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Kpome ToOro, mnpuHsTHE UWHIMBUAYAJIbHBIX AaKTOB, 3aTPArvMBarOLIMX
0053aTeNIbCTBA, MOXKET OBITH BHI3BAHO M B CHILY ITPOTUBOIIPABHOTO MTOBEJICHUS JIHII,
32 KOTOpO€ OTBETCTBEHHBIM IO JOTroBOpY CyOBeKT He otrBeuaer. llpuBenem
npumep. Kak ObUIO CKa3aHO CyJIOM, «M3BSTHE Y OTBETYMKA TOBapa, MEPEAaHHOTO
Ha xpaHenue, cuenoBaresniem Ceepckoro POBJI B Xxome mnpoBeneHus
CJIIEICTBEHHBIX JCHUCTBUM HE SBISAETCS YTPAaTOM, BIIEKYIIEW OTBETCTBEHHOCTH
xpaHutens. ... JlaHHoe OoOCTOSITENhCTBO CBHUAETEIBCTBYET, UTO JajbHEHIIee
UCIIOJIHEHHE OOIIECTBOM 0053aTeNbcTBA [0 XPaHEHUIO Ipernapara OKa3ajoch
HEBO3MOKHBIM BCJIEJICTBHE HENPENOTBPATHMOIO XPAaHHUTEIEM OOCTOATENBCTBAY .
B Takux ciydasix, KOHEUHO €, OTBETCTBEHHOCTh HACTYIATh HE JIOJKHA.

Hakonen, cienyer npu3Hath OOOCHOBAaHHBIM MPU3HAHUE OOCTOSATEIHLCTBOM
HENPEOJOIUMON CHJIBI UHIAWBUAYAIbHBIX AKTOB, NPU3HAHHBIX BIIOCIEJICTBUUA B
YCTAQHOBJICHHOM TMOPSAJIKE HEICHCTBUTEIBHBIMU, KOTOPBIE MOMEIIAIN COBEPLIUTH
HeoOxoaumoe AeiictBue. Hanpumep, cyl NpUOCTaHOBUII CPOK UCKOBOM JTABHOCTH,
T.K. O0I11eCTBO OBLIO JUIIEHO BO3MOKHOCTU 3aIUTUTH CBOM IpaBa B CyneOHOM
NOPSIIKE, TOCKOJIBKY €ro JIMKBUAAIUS, INPU3HAHHAS HE3aKOHHOM IPUTOBOPOM
CcyJia, ABJISIACH HEMPEOIOIUMBIM [UIS OTOTO IPENSATCTBUEM .

Hpyroii npumep. Kak npusHai cyj, HapyleHne cpoka XpaHeHHs] aBTOMOOUJIS
Ha CKJaAe BPEMEHHOIO0 XPAHEHUs NPOU3OLUIO H3-3a  HENPEOJOJHUMBIX
MPEISITCTBUM, BO3HHUKIIMX B PE3YyJIbTaT€ HE3AKOHHBIX JIEMCTBUM TAMOXHU I10
MPUBJICYCHUIO K OTBETCTBEHHOCTH (COOTBETCTBYIOIEE MOCTAHOBICHHE TAMOMXHU

OBbLIO NPU3HAHHO HEAECHCTBUTEILHBIM PEMICHUEM apOUTPAKHOTO Cyaa)’.

! Tlocranornenne ®AC CKO ot 10.03.2005 o nemy Ne ©08-320/2005 // CTIC «KoucynsrantlLocy.
2 TIocranosnenue Ipesuauyma BAC PO or 24.05.2012 Ne 17802/11 // CTIC «KoncysbrantIlnrocy.
? Tloctanosnenue ®AC C30 ot 3.06.2002 no memy Ne A05-5923/01-283/11 // CIIC «Korcynsrantllmrocy.
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B ocranbHOM, KOrma MNpUHSATHE WHAWBUIYAIbHOTO akTa OO0YCJIOBIEHO
IPOTUBOIIPABHBIMU WJIM HEOCMOTPUTEJIBHBIMU JEHCTBUSMM JIMLA, UCKIIIOYATh €ro
OTBETCTBEHHOCTh Hepomyctumo. Tak, BAC P® paccynwi, 4ro «BO3pakeHUs O
BO30Y>KJICHUM YTOJIOBHOTO JieJa K OOCTOSTENbCTBAM HEMPEOJOJUMON CHIIBI HE
OTHOCSITCSI M HE OCBOOOXJAIOT areHTa OT OTBETCTBEHHOCTH 3a HEUCIIOJHEHUE
CBOUX 003aTeNbCTB 1Mo 10roBopy»'. MKAC mpu TIIIT P® B oxHOM M3 pelieHuii
3apuKcUpoBan:  «OOCTOSITENIbCTBA, HA  KOTOpPbIE  CChUIAETCA  pOCCHMCKas
opraHu3zanus - mnpojasel] (OTCYTCTBUE Pa3pelieHUs] Ha SKCIOPT U PETHCTpalluU B
KAueCTBE CIELPKCIOPTEpa), HE SABILIFOTCA OCHOBAaHWEM I  [PU3HAHUSA
KOHTPAaKTOB HEJCHCTBUTENBHBIMM M HE MOTYT UMETb HEOJaronpusTHbIE
MOCJIEICTBUAA ISl MCTHA (BEHINepCKOM OpraHu3anuu), HOO OCYIIECTBICHHE
COOTBETCTBYIOIIMX JEHCTBUIA TIOJHOCTHIO BXOAMIIO B 00SI3aHHOCTH OTBETUMKAY .

OnHako HE Bceraa NMpakTHKa MOIXOAMUT CTOJIb KOPPEKTHO. Tak, B OMHOM W3
pemennii MKAC mipu TIIII PO npusHan HENpeoI0aMMON CUIIOM NTOCTAaHOBJIEHUE
PaBOOXpaHUTEIbHBIX oOpraHoB PecnyOnuku benapych 0 mnpHOCTaHOBIECHUH

pacdy€TOB OTBCTUHKA C PAAOM opraHmauHﬁ, B TOM 4HUCJIC C I/ICTIIOM3.

' Onpenenenne BAC P® or 2.08.2011 Ne BAC-9484/11 // CTIC «KoncynbrantIlrocy.
2 Pemenne MKAC npu TIIT P® ot 11.09.98 no neny Ne 407/1996 // Apbutpasnas npaktuka MKAC npu TIIIT PO
321998 1. C. 157 - 159.
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B npyrom nene, THUIIMMPOBAHHOM MHBIM MCTIIOM IIPOTHUB TOTO K€ OTBETYHKA,
Cy[ Takke KBainpuuuposan yrnomsiHytoe [loctaHOBIEHHE B KaueCTBE HEMPEOI0-
aumoit cuibl. Eciin kpaTko 0000UTE apryMeHThl apOUTpaka, TO OHH CBOJSATCS K
CJIEYIOIIEMY: B OTJIMYKE OT 00ECTIEYUTENbHBIX MEP 00IEro Xapakrepa, TakKux Kak
apecT UMYILECTBA, YKa3aHHOE MOCTAaHOBJIEHHE HEMOCPEJICTBEHHO CJIENa0 HEBO3-
MOXXHBIM HaJUJIeXKalllee HCIOJIHEHUE CIOpPHOTo oO0s3aTenbcTBa. HEBO3ZMOXKHOCTD
UCTIOJIHEHMsI 00513aTENbCTBA OTBETYMKOM ObliIa BbI3BaHA HE TOJIBKO BO30YKIACHUEM
YyrOJIOBHOI'O JieJla B OTHOLIEHWU PYKOBOAMTENEH OpraHu3alid OTBETYMKA, HO,
IIPEXJIE BCEro, 0COO0M MEPOW CJIEACTBEHHOIO OpPraHa, HEMOCPEICTBEHHO 3arpe-
TUBLICH NMPOBEJCHUE OTBETUYMKOM pacyeToB ¢ ucTHOM. HakoHnen, Obulo yuTeHO,
YTO OTBETYMKOM MNPEINPUHUMAIKNCH JEHCTBUSA MO O0XKAJIOBAHHUIO MMOCTAHOBIICHHUS
clieIoBaTens, OHO ObUIO OTMEHEHO B YaCTH, KacaloUIeiicsi MPUOCTaHOBJICHUS pac-
YEeTOB C MATHIO APYTMMH MHOCTPAHHBIMU KOMIIAaHMSIMU. BMecTe ¢ Tem 3amper Ha
PacUeTsl ¢ UCTIIOM OBLI OCTABIIEH 0€3 M3MEHEHHUS .

JlyMaeTcsi, 94To apOuTpax mpujan runepTpopupoBaHHOE 3HAUCHUE IPU3HAKY
HEYCTPAaHUMOCTHU NOCHEACTBUM. JleCTBUTENBHO, OH HanuLo. Ho oTcyTcTByeT erie
OJIUH KPUTEPHUIl — HEOTBPATUMOCTh HACTYIUICHUS: OTBETUYHMK MOI M30€XaTh BbIHE-
CEHUS NIOCTAHOBJICHNUS, JEUCTBYI OH 3aKOHHO U OCMOTPHUTEIBHO.

Pocculickas HanmoHalIbHAsI MPAKTUKA TOXKE pacrojaraer 00rarbiM BbIOOPOM
BapHaHTOB peuieHuil. B omHOM M3 nen ObLI0 CKa3aHO: MOCKOJBKY CYIIECTBOBA
3ampeTr Ha OIUIATy BEKCes, HAJIOKEHHBIM B YCTAHOBJIIEHHOM 3aKOHOM MOPSIKE, Y
BEKCeJle/laTels] HE BO3HHUKIIO OOS3aHHOCTU IO €ro OIUlaTe, a CJEeI0BaTeIbHO HE
ObUIO OCHOBAHMM JJIi HAUUCIICHUS NPOLEHTOB M IEHEH 3a MPOCPOYKY OIUIATHI
BEKcelld U UX B3bICKaHMs. MCXOas M3 M30KEHHOTO, OTKa3 CyJa KacCalMmOHHOU
WHCTAHIMM B MCKE€ O B3BICKAHMM MPOLEHTOB M IIE€HEW CleayeT MpU3HaTh

IPABUJILHBIM, HO IIPH 3TOM ccblika Ha c1. 401 T'K PO gBngercs ommOouHoit’.

3 Pemenne MKAC npu TIIIT P® ot 08.04.05 mo memy Ne 113/2004 // IIpakTHKa MeXITyHAPOIHOIO KOMMEPYECKOTO
apourpaxnoro cyna npu TIIIT P® 3a 2005 rox.

! Petnenne MKAC mpu TIII P® ot 23.05.05 no memy Ne 43/2004 // TIpakTuka MeXIyHApOJAHOTO KOMMEPYECKOTO
apoutpaxknoro cyna npu TIIIT P® 3a 2005 rox.

2 Tlocranosnenue Ipesuanyma BAC P® ot 27.07.1999 Ne 8394/98 // CIIC «Koucymbrantllmocy.
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[logoOHyr0 aprymMeHTaIil0 MOXXHO OOHAapY>KUThb W B  CIEIYIOIIEM
NOCTAHOBJICHUU: «IIOCKOJBKY ... CYIIECTBOBaJl 3alpeT Ha OIUIaTy BEKCEs,
HaJIO)KEHHBIN Cy/I0M 00IIei IOPUCIUKIIMY B YCTAHOBIEHHOM 3aKOHOM MOPSIIKE, Y
BEKceenaTessi He BO3HUKIO OOS3aHHOCTH IO €ro OIIaTe, a CIeJAO0BaTelbHO, HE
OBLJIO OCHOBAHMUM ISl HAYUCJIEHUS TEHEW 3a MPOCPOUYKY OIUIaThl BEKCEIS U X
B3bICKaHUS 3a MEPUOJ NEHCTBUS 3alpeTa Ha OIiaTy Bekcess. ... [Ipu ykazaHHBIX
00CTOSITENBCTBAX ... CYA ... CUUTACT, YTO PEIICHHE ... W IOCTAHOBJICHHE
aneJUISIIMOHHON WHCTAHIMHM ... CJIEAYET WU3MEHHUTh, YMEHBIIUB IMOJICKAIIHNE
B3bICKAHHUIO TE€HH ..., UCKIIOYHMB U3 MEPHUOJAa MPOCPOUYKH OIUIATHI MO BEKCEIIO
BpEMsi, KOTJia JIEWCTBOBAJI HAJIOXKEHHBIM CyJaaMH OOIel IOPUCAUKIIUU 3arpeT Ha
OIUIaTy BEKcens. B OCTaJbHON YacTH ... kajo0a He MOMJIEKUT YJIOBIETBOPEHHUIO,
CCBUIKA ... HA 4acTh 3 crareu 401 ... aBigeTcs ommubouHOMN» .

3ameTuM, 4TO B 00OMX CiIydasx CyJabl 0CO0O yKazalyd Ha OIIKUOOYHOCTH
CChUIKM Ha 1. 3. cT. 401, (T.e. Ha HENPEOIOIUMYIO CHILY), HO IPH 3TOM UCKIIFOUMIIN
OTBETCTBEHHOCTh 32 HEHCIOJHEHHUE Ha MEPHUOJI ACHCTBUS 3alpeTa, IPUMEHUB TEM
CaMbIM TOCJIEACTBUS UMEHHO HEMPEOAOIUMON CHUJIBI.

[IpoTUBOIIONOKHBIE CYXKIECHUS MOKHO BCTPETUTH B APYTHX CyAeOHBIX aKTax.

Hanpumep, OTKIOHSIE AOBOJA O IMPU3HAHUM 3alpera Ha OIUIaTy BEKCEJeH
HEIPEOJIOJIMMON CWIIOH, CyJ OTMETHJ, 4YTO «HECBOEBPEMEHHOE HCIOJIHEHUE
BEKCEJIIBHOTO 00S3aTENhCTBA HMMEJIIO0 MECTO BCJICICTBHE OTKa3a OTBETYMKA
VIUIATUTh BEKCEJIBHYIO CYMMY, TO €CTh (DaKT MPUHATHS 00ECIIEUYUTEIbHBIX MEP HE
ABUJICS IIPUYMHOM HEYILIATHI OTBETYUKOM UCTIY BEKCETBHOM CyMMBD» .

B npyrom pemieHun roBOpUTCS: «HAJ0KEHUE ApECTa HA BEKCENIb HE SIBIISIECTCS
(bopc-MaKOpHBIM OOCTOSTENBCTBOM, TOATOMY HET OCHOBAHUM J1Jisi OCBOOOXKICHHUS

OTBCTYHKA OT OTBECTCTBCHHOCTH 3a IIPOCPOUKY OILIATHI BCKCCJ’I?I»S.

! Tlocranornenne ®AC CKO ot 16.09.2005 o neny Ne ©08-4192/2005 // CIIC «KoucymnsrantlLocy.
? Mocranosnenne ®AC 3CO or 21.06.2005 mo nemy Ne ®04-3798/2005(12266-A27-16) // CIIC «KoHCynbTaHT-
ITroc».

3 Mocranosierne OXMHHAALIATOTO apOuTpakHoro amemsiiuoHHoro cyma ot 24.05.2011 mo memy NeASS-
24499/2010 // URL: http://ras.arbitr.ru (nara oopamenus 25.01.2013).
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Haxkonen, B ouepelHOM akTe CyJIOM YCTaHOBJICHO, YTO PEIIEHUE HAIIOTOBOIO
opraHa O MPUOCTAHOBIICHUM OTEpAlUid MO CYETaM «HE MOXKET OBbITh MPU3HAHO
00CTOATENILCTBOM ~ HEMPEOJOIUMON  CHJIbI,  TMOBJEKIIMM  HEBO3MOXKHOCTh
CBOEBPEMEHHOTO MCIIONHEHHS 00A3aTENLCTBY .

[IpencraBnsercs, uro Oojiee OMpaBAaHHBIM SBIAETCS TMOJIXOM, MPHUCYIIUI
pEelIEHUsSM BTOPOM TpYyMNIbl. YUYAaCTHUKU TPAKIAHCKOTO 000pOTa HE JOJIKHBI
TepATh OJUTENBHOCTH, TOJDKHBI IPUHUMATH BCE MEPHI K MIPEIOTBPAIICHUIO apecTa
CBOEr0 MMYIIECTBA, IIEHHBIX Oymar u 0aHKOBCKHX cueToB. K Tomy ke B obyactu
TPaXXJAHCKOTO TIpaBa TOCMOJCTBYET MPE3YyMIMIINS BUHBI/IIPOTUBOIPABHOCTH U
BIIOJIHE B €€ JyXe TMpeamnoyiaraTh, 4YTO MPHUHATHE OOECHEUYUTEIBHBIX MEp
MPOM30IIIO BCJIEACTBUE YIPEYHOrO NOBEICHUS OTBETCTBEHHOIO JIMIA, a HE
BCIIZICTBUE APYTHX MPUYHH, TTOKA HE OYJIET YCTAHOBIIEHO HHOE.

[TonBonst wWTOr, OTMETUM, UTO akKThl WHIMBUAYAJIbHOIO XapakTepa,
MOMEIIABIINE HWCIOJHEHUIO 0053aTeIbCTBA, MOTYT BBICTYNATh HEMPEOJAOTUMON
CUJION B CIIEIYIOIIMX CIy4asX: €CJId OHU M3/IaHbl BO UCIIOJIHEHUE OTPAHUYEHUN U
3alpeTOB, YCTAHOBJIEHHBIX aKTaMHM OOIINEro XapakTepa; €cld NPUYMHOM HuX
MOSABJIEHUSI CTalIW JESHUS JIML, 338 KOTOPBIX OTBETYMK HE OTBEYAET; €CJIU
BIIOCJIC/ICTBUM OHU OBbUIM TPU3HAHHBI HEJCHCTBUTEIBHBIMU B YCTAHOBJICHHOM

3aKOHOM ITOPAIKCE.

* Ilocranosierne ®AC MO ot 30.05.2006 1o gey Ne KI'-A40/4491-06 // CIIC «Koncynbrantllmocy.
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Kpome Toro, MOKHO M3JI0KHUTH BBIBOJ U 10 maparpady B neinom. Kputepusm
HEMpPEeOoI0JIMMON CHUJIbI COOTBETCTBYIOT: 1) HalMOHAJbHBIE U OTpacieBble 3aba-
CTOBKU B T€X CIIyyasiX, KOIJa JIOJUKHUK HE B COCTOSHMHM MCIOJIHUTH CBOE 00s3a-
TEJNbCTBA, HE MpUOeras K ycayram 0acTyroluX NpeAnpusTui; 2) JIoKkajibHbIe 3a0a-
CTOBKH, €CJTH OTCYTCTBYET BO3MOKHOCTh B Pa3yMHBIX MPOCTPAHCTBEHHO-BPEMEH-
HBIX TPAHMIIAX HAWTH JIPYroro KOHTPAreHTa, CHEIHMATU3UPYIOMIErocs Ha TOW XKe
JESITEIbHOCTH, YTO U OACTYyIOIIMI, a Takke 3a0acTOBKM paOOTHUKOB OpPraHOB IO-
CYJIapCTBEHHOM BJIACTHU, HE3aBHCHUMO OT TOTO, SIBJISIOTCS JIM OHM 3aKOHHBIMH; 3)
aKThl OOLIET0 XapakTepa, €CiIu: UX MPUHATHE ObLJIO HENPEIBUICHHBIM HA MOMEHT
3aKJIFOUEHUS JIOTOBOpA MJIM BHE3ANHBIM B MEPUOJI €r0 UCIOJHEHUs; OHU 3allpelia-
0T COBEPIICHHE UMEHHO TOTO AEHCTBUS, KOTOPOE COCTABIISIET MPEAMET UCIOJIHE-
HUS; JIULO TPEINPUHSIIO HAJIeKAIIUe YCUITUS Il IPUOCTAHOBIICHUS MM TIpeKpa-
HIEHUS I0TOBOPa; 4) aKThl MHAMBUAYAJIBHOTO XapaKkTepa B JIIOOOM U3 CIEAYIOLIUX
CIIy4yaeB: €CJIM OHM W3/IaHbl BO MCIIOJIHEHHE OTPAaHUYEHHUI U 3alpeToB, YCTAaHOB-
JIEHHBIX aKTaMHU OOIIEro XapakTepa; €Ciau MPUYMHON UX MOSBICHUS SBUIIUCH Jes-
HUS JIUII, 32 KOTOPBIX OTBETYMK HE OTBEUAET; €CIU BIIOCIICJICTBUU OHU OBLIU MPH-
3HAaHHbI HEJECWCTBUTEIBHBIMU B YCTAaHOBJIEHHOM 3aKOHOM mopsanake. Kpome toro,
3a0acTOBKAa HA MPEANPUSITHH JTOJDKHUKA (B TOM YHCIIC HE3aKOHHAs)) HUKOTJA HE

MOKET OBbITh MPHU3HAHA HEMPEOJOJUMOMN CUIION.

§3. Buabl 00CTOSITEILCTB HENPEOI0JIUMOI CHJIBI BO BHEJOTOBOPHBIX 0051-

3aTeJdbCTBAX
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Henpeoponmmmas cujia M CHCTeMa BHEAOTOBOPHBIX 00s13aTeJbCTB. «B
cuily 00s3aTeIbCTBA BCJIEICTBUE MPUUYMHEHUS BpeAa JIMLO, NMPUUYMHUBILEE Bpea
JUYHOCTU WM UMYIIECTBY JPYroro juna ((pu3HuecKoro WIA HOPHIAYECKOrO),
00513aHO BO3MECTUTh NPUYMHEHHBIN BpPE/ B IOJTHOM 00beMe, a JIUIIO MOTepIieBIIee
YMeET NpaBo TpeGoBaTh, YTOOBI MOHECEHHBIM UM Bpe ObLI Bo3Mmemen» ' . FOpumu-
YecKUM (paKkToM, MOPOXKAAOIIMM TaKOe 00513aTEIbCTBO, SIBISETCS HE HEUCIOJHE-
HHE 3apaHee NPUHATON Ha ce0si 00A3aHHOCTH (KaK 3TO HUMEET MECTO B JOTOBOPHOM
0053aTeNIbCTBE), @ COBEPILIECHUE JTUIIOM JCSHUS, YMAISIOUIEr0 JUYHOE WIIM UMYLIE-
CTBEHHOE 0J1aro Apyroro Jivia, ¢ KOTOPbIM IPUYUHUTENb, KaK IIPABHUIIO, HE COCTO -
UT B JIOTOBOPHBIX OTHOILEHUSX.

YToOBl NOHATH OCOOCHHOCTU HEMPEOAOIUMOM CHUJIbI BO BHEAOTOBOPHBIX 004 -
3aTeabCTBaX, HEOOXOIMMO Pa300PaThCsA C UX CHCTEMOM U ONpPEEINUTh, B KAKUX U3
HUX HENPEOJ0JINMasl CHJIa MOKET UIPaTh POJIb OOCTOATENIBCTBA, UCKIIIOUYAIOLIETO
JEJIUKTHYI0 OTBETCTBEHHOCTb.

CrouT MOMHUTb, YTO HEMPEOJOJINMas CUJla CIIOCOOCTBYET HEBOJILHOMY IpH-
YUHEHUIO Bpeja, CTaBs JIMLO B CUTYallMIO, KOTJa OHO HE UMeeT (PU3NYECKON BO3-
MO>XHOCTH NOCTYIUTh MHa4ye. COOTBETCTBEHHO, OHA HE MOXET UCKJII0YaTh OTBET-
CTBEHHOCTh 3a JIeSHUE, C CYObEKTUBHOM CTOPOHBI XapaKTEpHU3YIOIleecss BOJIEBOM
HaIIpaBJIEHHOCTHIO HA €r0 COBEPIIECHHE, T.€. 32 BPEJ, IPUUYMHEHHBIN TPaBOMEPHDI-
MU AEUCTBUSAMHU (KOTJla Takas OTBETCTBEHHOCTH JOITYCKAETCA), a TAKXKE 3a MPaBO-

HapylIEHUE, COBEPIIEHHOE YMBIIIJIEHHO.

! Poccutickoe TpaxIaaHCKoe IpaBo: yuebruk / ote. pen. E. A. Cyxanos (aBrop raassl - C.M. Koprees): B 2 1. M.:
«Craryty», 2011. T. 2. C. 1078.
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OcTtanbHbIe TETUKTHBIE 0053aTeNbCTBA MOXKHO KIacCHU(UIIUPOBATh B 3aBUCH -
MOCTH OT OCOOEHHOCTEH Ka)KJOTO M3 DJIEMEHTOB MpaBOHApyIlIeHus. Tak, ucxonas
U3 XapaKTEPUCTUKU CyObEKTa-T0JKHUKA IO 00513aTEIBCTBY MOKHO BBIICIUTD CITY-
Yyau, KOrja JI0JPKHUKOM BBICTYIA€T HEMOCPEICTBEHHbIN MPUYUHUTEIb BPEJa U CHU-
Tyaluy, Korjga CyMMy BO3MEUIEHUSI 00s3aHbl BHITUIAYMBATH JIUIA, OTBEYAIOLIUE 32
npu4uHHUTENA. B KauecTBe mpumepa: IOpUIUYECKOE JIMIIO, OTBEYAroUlee 3a JIei-
CTBUSI CBOMX PAOOTHHUKOB MPU HUCIOJHEHUM WMHU TPYIOBBIX OOs3aHHOCTEH (CT.
1068 I'K P®); ponurenu, oTBeyaromue 3a Bpel, IPUUMHEHHbIA UX HECOBEPIIEHHO -
netHuMu JetbMu (1. 1073-1074 'K PD) u ap.

[To xapakTepy 0ObeKTa MpaBOHAPYIIEHUs, T.€. Oara, Ha KOTOPOE HaIpasJie-
HO MOCATaTENbCTBO, MOXHO BBIAEIHUTH JECIUKTHI: IPUBEALINE K Pa3pyLICHUIO WIH
MopyY€e UMYIIECTBA; MOBJIEKIINE MOBPEKICHUE 3I0POBbS WM IPUUUHEHUE CMEPTH;
BBI3BaBINKE (PM3UUECKUE WJIU HPABCTBEHHbBIC CTPaJiaHus (T.€. MOPAIbHBIN Bpe).

B 3aBHCUMOCTH OT CyOBEKTUBHON CTOPOHBI MOKHO BBIJICIUTH JCIHUKTHI, OT-
BETCTBEHHOCTD 32 KOTOPBIE HACTYNAET TOJbKO MPY HATUYUH BUHBI IPUUUHUTEIS U
T€, IJIe BUHA HE SIBJISIETCA HEOOXOAMMBIM yclioBUEM. MimocTpanusaMu mocieIHux
SBJISIIOTCSI OTBETCTBEHHOCTH 3a BpeE[l, MPUYMHEHHBIM HE3aKOHHBIMH JEHCTBHUSIMU
OpraHoOB JO3HAHUS, MPEABAPUTEIBHOIO CIEACTBH, MPOKypaTypsl u cynaa (1070);
OTBETCTBEHHOCTb 3a BpEJl, IPUUMHEHHBIA AESITEIBHOCTHIO, CO3JAI0IIEN MOBBILIECH -
HYIO OMACHOCTh JyIsl OKpyxatomux (ct. 1079); Bo3Melienne Bpeaa, MpUIYNHEHHOTO
BCJIEJICTBHE HEJOCTATKOB TOBapa, padoThl uiu yciyru (ct. 1095).

Ho nnst Hamero ucciie[oBaHusl akTyallbHEe CUCTEMATU3UPOBATh BHEAOTOBOP-
HbIE 00513aTEIHCTBA 110 OOBEKTUBHOM CTOPOHE JIESHUS, TOCKOIBKY HEMPEO0IUMAast
CWJIa BBICTyIAa€T OCHOBAHHUEM, HCKIIIOYAIOIIMM MPOTUBONPABHOCTH JESHUS, T.€.

MMEHHO er0 0ObEKTUBHYIO CTOPOHY.

207



Ucxonsa u3 mapamMeTpoB OOBEKTUBHOW CTOPOHBI, MOXKHO BBIJICIIUTH CJIEIYIO-
M€ BUJIBI 0053aTE€IBCTB U3 MPUYMHEHHS Bpea. ITO, MPEXK]IE BCEro, OTBETCTBEH-
HOCTb 32 Bp€/]l, MPUUMHEHHBIN TOCYJapCTBEHHBIMU OpraHaMM, OpraHaMu MECTHOTO
caMOynpaBJeHUs U UX AOJKHOCTHbIMU Jutiamu (cT. 1069 'K P®), a Takxke oTBET-
CTBEHHOCTh 32 Bp€J, IPUUYNHECHHBIM HE3aKOHHBIMU JEHCTBUSMU OPTraHOB JO3HA-

HUSI, IPEJIBAPUTEIIBHOTO CJIEACTBUSA, MPOKypaTypsl U cyaa (ct. 1070 'K PD).
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[Tpruem 00s13aHHOCTH IO BO3MELIECHHUIO Bpela BO3JaraeTcsl Ha Ka3Hy COOTBET-
CTBYIOLLETO YPOBHS TOJIBKO B TE€X CIIyyasX, «ECJIU NPUYMHECHUE Bpeaa CTajao pe-
3yJbTAaTOM OCYILECTBJIEHUS BIACTHBIX (IIyOJIMYHO-MPABOBBIX) MOJHOMOYHH ... TO-
CYJapCTBEHHOTO OpraHa jJu00 JODKHOCTHOTO juma. ... Ecnm ke peub uaer o6
«OOBIYHOM) NMPUYUHEHUU Bpeja, HapUMep, BO3HUKILEM B pe3yJibTaTe Hae3/la Ha
neniexoa aBToMoOuJIs, PUHAIEKAIIET0 TOCY AAPCTBEHHOMY OpPraHy ..., TO UMY-
IIECTBEHHAs! OTBETCTBEHHOCTh 3a HEr0 BO3J1araercs Ha HEMOCPEACTBEHHOI'O IpHU-

YUHATENS ... (B JAHHOM CJIydae — Ha BIaAeNbla aBTOMOOMIIS)» .

' Cyxanos E.A. O6 OTBETCTBEHHOCTH T'OCYIapCTBa MO IPaKITAHCKO-TIPABOBBEIM o0s3arenbcTam // Bectnmk BAC
P®. 2001. Ne 3. C. 119.
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JlymaeTtcsi, 9TO K OTHONIICHHSIM U3 JAHHBIX HOPM OOCTOSITENIbCTBA HEMPEOI0-
JUMOM CHJIBI HEMTPUMEHUMBI, T.K. HJI€aJbl COLUAILHOTO TOCYAapCcTBa, K KOTOPHIM
ctpemutcst Poccus, TpeOyroT 0€3yCIOBHOTO MOJHOTO BO3MEIICHUS BpeAa, MPHUH-
HEHHOTO TIPOTHUBOIPABHBIMHU JICSHHUSIMHU MyOJIMYHBIX OPTaHOB, «IPAaBO HA BO3MeE-
ICHUE Bpea, TPHYUMHEHHOTO TOCYIapCcTBOM, 00peno GopMy KOHCTHTYIITMOHHOTO
npuHIMna»' . HecimyualiHo Beayliue NMPEACTABUTENN HAYKH IPaXKJAHCKOTO IIPaBa
BBICKA3bIBAIOTCS 33 CO3JIAHUE CTIEIHMATLHOTO 3aKOHA, PETJIAMEHTHPYIOIIETO BOIIPO-
ChI TPAXKJIAHCKO-TIPABOBOM OTBETCTBEHHOCTH, KOTOPYIO JIOJDKHBI HECTH TOCYJIap-
CTBO, a TAaK)K€ MHbIE MyOJIMYHO-TIPaBOBBIE 00pa30BaHMs 3a ymiepO, KOTOPHIA TPH -
YUHUIM UX JOJDKHOCTHBIE JIMIA U (WiaK) opranbl’. U 3aKpemisaTh Kakue-mbo OCHO-
BaHMsI, MOTYIIIE OCBOOOIUTH Ka3HY OT KOMIICHCAIIMHA TaKOTO Bpeaa (BO3MOXKHO, 3a

HCKIIIOYCHHUECM YMBICJIA HOTepHeBIHeFO), HCIOITYyCTHUMO.

' T'onybyoe B.I'. T'pakIaHCKO-IPaBoOBas OTBETCTBEHHOCTh TOCYJApCTBAa 3a BJACTHHIE jelcTBHs // BecTHuk
ITepmckoro yauBepcuteta. FOpuamueckue Hayku. 2008. Bem. 6. C. 114.

? Basunun E.B. MeXaHH3M OCYHIECTBJICHHUS TPAKIAHCKHMX IPAB M HCIOJHEHHS 00S3aHHOCTEH: aBTOped. IMC. ... I-
pa ropua. Hayk. M., 2009. C. 15.
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Hanee crout ckazath o cT. 1079 I'K P®, perynupyromieid BOpockl OTBET-
CTBEHHOCTH 3a BpE€Jl, IPUUYMHEHHBIA NESITEIbHOCTBIO, CO3AAIOLIEH MOBBIIICHHYIO
OMacHOCTh 1A OKpyxaromux. [IlyHkr | maHHOM cTaThM OpsIMO HAa3bIBAE€T HeE-
MPEOJOIMMYI0 CHIIy OCHOBAaHUEM, MCKJIIOYAIOIIMM TAaKyl0 OTBETCTBEHHOCTh. Kak
BUJIUM, 37I€Ch HEMPEOJO0JIMMas CHiia MPUOOpeTaeT crnenuduieckoe ASIUKTHOE Ha-
MOJTHEHUE U TTOTOMY B JQJIbHEHIIIEM MTOABEPTHETCS OCMBICIICHUIO.

Eme onun Bua 0053aTeNIbCTB U3 MIPUUMHEHUS BpeIa, KOTOPBIM MOXKHO BBIJIE-
JIUTh Ha OCHOBE OOBEKTUBHON CTOPOHBI MPABOHAPYIIEHUSI, — 3TO BO3MEIICHUE Bpe-
7a, MPUYUHEHHOTO BCJIEACTBHE HEJIOCTATKOB TOBApoOB, padoT miu yciuyr (ct. 1095
— 1098 TK P®). 3akoHomarenb yNMOMHUHAET HEMPEOJOJIUMYIO CHUIIYy B KadeCTBE
OCHOBAHUS, YCTPAHSIONIETO OTBETCTBEHHOCTh 3a JAaHHBIM TUI JeaHur. OmHaKo
3/1eCh TPOSIBIICHWE HEMPEOJOIUMBIX OOCTOSTENIBCTB COBMAAAET C COJCPKAHUEM,
MPUCYILIUM UM B KOHTEKCTE JOTOBOPHOW OTBETCTBEHHOCTH. OO 3TOM cooOiaer
OTEYECTBEHHBINA 3aKkoHOAAaTENb B M. 4 cT. 13 3akona P® ot 07.02.1992 Ne 2300-1
(pen. or 28.07.2012) «O 3amure mpaB noTpebHTeneh»', yNOMUHAIOMUN O He-
IPEOI0IUMOM CUJie KaK 00 OCHOBaHUU MCKITFOUEHHUSI OTBETCTBEHHOCTH 3a HEHAJIJIe-
JKallee HMCIOJHEHHWE JOTOBOPHOTO 00s3aTenbcTBa. TakuMm ke 00pa3oM TONKYIOT
CYIIHOCTh OOCTOSITEHCTB HEMPEOIOJMMON CUIIBI M JIPYTUE HOPMBI 3TOTO 3aKOHA.

AHAJIOrMYHO 00 3TOM IUIIYT U yYEHBIE".

' C3 Pd, 15.01.1996, Ne 3, cr. 140; 30.07.2012, Ne 31, cr. 4322.

2 Kommenmapuii x I'paxkxganckomy konekcy Poccutickoit @enepannn yactu BTOpoi (mmoctaTeinsii) / mox pexa. Ca-
mukoa O.H. (aBrop rmassl — T.JL. Jlepmmaa). M.: FOpumuaeckas dpupma «KOHTPAKT»: UHOPA-M., 2008. C.
886.
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JleicTBUTENBHO, IOPUANYECKIM (PAKTOM 37€Ch SBIISETCS HAPYIICHUE JTOTOBO-
pa B ¢hopMe HEHAJUICKAIIETO MCIIOJHEHUSI 00S3aHHOCTH 1O Mepeadye B, Bbl-
MOJIHEHUIO PabOThl, OKA3aHHUIO YCIYTH, YTO MOBJIEKIIO BPEJ XKU3HH, 3JOPOBBIO WIH
MMYLIECTBY MOTEPHEBLIETO, & MPUAAHUE UM CTAaTyca CHENHAIbHOTO BUJA JICJIUKTA
MMEET 1IEJIbI0 MOBBICUTH 3AIUTY MOCTPAJABIINX, MTOCKOIBKY, TOBOPS O «COOTHO-
IIEHUH JIOTOBOPHOM M BHEJIOTOBOPHOM OTBETCTBEHHOCTH MOYKHO YKa3aTh Ha MPEUMY-
IIeCTBA MOCJIEAHEN, KaK MPUBKIIO, HAJIS)KHEE U TIOJHEE 00ecTeYrBaroIIeld HHTEPECHI
IOCTpaaBLIEro» . 31ech HEMPEOAOIMMAs CHJIA XOTh M MOKET MMETh MECTO, HO HE
OyJIeT OTIUYAThCS OT CBOETO MPOSIBICHUS B JOTOBOPHON OTBETCTBEHHOCTH.

Takum 006pa3om, U3 CTPYKTYpPHBIX €AMHHI] CUCTEMBbI BHEJOTOBOPHBIX 00s3a-
TENbCTB TOJILKO B KAU€CTBE OCHOBAHMS, UCKJIFOYAIOIIETO OTBETCTBEHHOCTD 3a MpHU-
YUHEHHUE BpeJa UCTOYHUKOM MOBBIIICHHOW OMACHOCTH, HEMPEOAOIUMasl cujia Ha-
XOJIUT CBOE CHEU(PUUYECKOE ACTUKTHOE MPOSIBICHUE.

Oco0eHHOCTH 00CTOATEIBLCTB HENMPEOA0JIMMOM CHJIbI KAK OCHOBAHUSA, UC-
KJIIOYAIOLIEer0 OTBETCTBEHHOCTh BJIA/le/Iblla HCTOYHHKA MOBBINIEHHON omac-
HOCTH. B coBeTckuii mepuo 0TEYECTBEHHOU TEOPUH IpakIaHCKOTO IMpaBa ucclie-
JIOBAHUE BOIPOCOB HEMPEOAOIMMON CUJIbI Yallle BCETO IUI0 B paMKaX MCCIEI0Ba-
HUH, MOCBSIIEHHBIX IETUKTHBIM 00S3aTEIHCTBAM B 11€JIOM U UCTOYHHUKY TMOBBIIICH -

HOM OITACHOCTHU B YACTHOCTH.

' Xoxnoe B.A. Yxa3. cou. C. 123.
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OpHako, YTO BBHITJISAMT HECKOJBKO MapaJOKCalbHO, HU B OJHOM U3 Ooiee
4eM MHOTOYHCIIEHHBIX MCCIENOBAHUIM TOTO BPEMEHM, 3aTPOHYBIUMX HHTEPECYIO-
IIYI0 HAaC TEMATUKY, HE PaCCMaTPUBAIUCH OCOOEHHOCTH OOCTOATENBCTB HEMPEO0-
JIUMOM CHJIbI IPUMEHUTEIBHO K JAHHOMY CHELUAIbHOMY AENHUKTY. BmecTo 3Toro
aHAIM3UPOBAIUCH MOHATHE U OOUIME MPU3HAKK HEMPEOJ0JIMMOM CUJIBI BOOOIIIE, HE
YKa3bIBAJIOCh (DOPMaANBHO-IOPUIMYECKOE PA3IUUHE OOCTOSITENICTB HENMPEO0JIN-
MOM CHJIBI B IGTUKTHBIX U B IOTOBOPHBIX 00s3aTenbcTBax. beccnopHoit BeIrsiiena
bopmyna: «IOHATHE «HETPEOIOTUMON CHIIbD B 00JACTH JOTOBOPHBIX OTHOIICHUM
HE OTJIMYAETCs OT OJTHOMMEHHOIO MOHATHS, YCTAaHOBUBLIETOCS B 00JIaCTU BHEIOTO-
BOPHBIX 00A3aTENLCTBY .

Kpowme Toro, B padote E.A. [TaBnoackoro «Cnydaid 1 HEpeogoarmas cuja B
rpaXk1aHCKOM IpaBe», €AMHCTBEHHOM MOHOTIPa(UYECKOM HCCIIEOBAaHUH COBET-
CKOT'O MEepHO0/ia O HEMPEOIOIUMON CHJIe, TAK)KE HUUErOo HE TOBOPHIIOCH 00 0COOEH -
HOCTSIX €€ MpOSIBJIEHUS KaK OCHOBAHMS, MCKJIOYAIOLIEr0 OTBETCTBEHHOCTh Blla-
JieNiblla UCTOYHMKA MOBBIIIEHHON onacHOCTU. He u3MeHunacy cutyanust ¥ B IOCT-
COBETCKUU MEPHO/JI: aBTOPHI MCCIIEIOBAHUM, MOCBSIIIEHHBIX HENPEOI0IUMON CHUJIE,
TaKXKe HE YJENAIOT JOCTATOYHOr0 BHUMaHKs PaccMaTpMBaeMOil mpooieme’.

[ToaTOMy mOTIBITAEMCS BOCIIOTHUTH UMEIONTUICS TEOPETUUECKUI poOer.

' Aumumonos b.C. I'pakIaHCKast OTBETCTBEHHOCTD 34 BpeJl, MPHYMHEHHBIH HCTOYHUKOM IOBBIIIEHHON OIACHOCTH.
C. 130.

? JlaHHOE 3aMeYaHue B OJMHAKOBOM MEpE OTHOCHTCS K IUTHPOBAaBIIMMCS paHee mucceprammsam O.H. 3axaposoil,
C.H. Usanosoui, E.C. Kannynosoti, a Taxoxe MoHorpadun FO.B. lumenesa.
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W cTOYHUK MOBBIIIEHHON OMAaCHOCTH KakK MPaBOBOE SIBJIEHUE MpHUMEYaTesIeH
TEM, YTO 00JIaJlaeT ONpeIeICHHBIMU CBOMCTBAMU, KOTOPHIE BCIICJCTBUE MPUCYIITUX
VM TIOBBIIICHHO OIMACHBIX KAauYe€CTBEHHBIX ((hU3MUeckue, XUMUIECKHne, OnoJoruye-
CKH€ U T.I.) U (WJIM) KOJIMYECTBEHHBIX (Macca, 00beM, CKOPOCTh, 3aMachl SHEPTUH
U T.1.) XapaKTEPUCTUK MOTYT BBI3BaTh MPUUYMHEHUE BpeAa JaXKe B TEX CUTYaIlUsX,
KOTJ]a CO CTOPOHBI BJIajieliblia COOMIO/IEHBl Bce TpeOoBaHUsI 0€30MaCHOCTH U TIPU-
HSITHI BCE MEPbI 3a00TJIMBOCTU, OCMOTPUTEILHOCTH U MPEJOCTOPOKHOCTH, CBS3aH-
HBIE C DKCIUTyaTaluei ncrouyHuka. [103ToMy 3aKOHOIaTETbCTBOM yCTaHOBJIEHA T10-
BBILIEHHAS (WM, B TEPMHUHOJIOTHH 3alaAHbIX TOCYAApCTB, «CTPOras») OTBETCTBEH -
HOCTb, HACTYyIIAIOIIAasi He3aBUCUMO OT BHUHBIL. Kak meTko Boipasuica M.II. Penun,
«3TO TUIaTa IOPUIUYECKOTO JIUIA, TPAKIaHUHA 3a HETaTUBHBIE MOCEACTBUSI MOJb-
30BaHMS MMM IUIOAaMM HAay4YHO-TEXHUYECKOTO Iporpecca»'. EIUHCTBEHHBIMU UC-
KJIFOYAIOIMMH OTBETCTBEHHOCTh OOCTOSITEILCTBAMU SIBIIIFOTCS HEMPEO0JIMMAast
cuJia U YMBICEJI MOTEPIEBILETO.

CrnenyeT HamOMHUTD, YTO JJIs KBadudUKanuu aeaukra mo cratbe 1079 I'K
P®, nHeoOxoanmo, 4TOOBI OblJIa YCTAHOBJICHA «ECTECTBEHHASI CBSI3b MEXKIY BO3/IEH -
CTBHUEM MOBBIIICHHO-BPEIOHOCHBIX CBOMCTB MCTOYHHUKA U ... BpenoM. Ecim Takas
€CTECTBEHHAsl CBA3b OTCYTCTBYET, 3HAUWT, BPEJ] HE MPUUYMHEH JAEHCTBHEM HCTOY-
HUKa MOBBIIIEHHOW OMAaCHOCTH, & TOTOMY OTBETCTBEHHOCTh HACTYIAET MO O0IUM
OCHOBaHMAMY»” (HAIIPUMED, KOTJA «IIACCAXMP, OTKPBIBAs JBEPILY CTOSIIErO aBTO-
MOOWISl,  TPUYMHSET  TEJEeCHbIE  MOBPEXKICHUS  MOPOXOAAINIEMYy  MHUMO

TPaKIAHUHY»").

' Peoun M.I1. TIoHATHE MCTOYHUKA MOBHIIECHHOM OIIACHOCTH M MPAaBOBas MPHpPoAa (CYIIHOCTB) 00S3aTeIbCTBA H3
NpUYMHEHUs Bpeaa ero aelicrBueM // Poccuiickas roctumms. 2008. Ne 2. C. 26.

2 Cobuax A.A. TpaxnancKo-paBoBas OTBETCTBEHHOCTH 3a IPUYMHEHHUE BPeIa JAeHCTBMEM HCTOYHUKA MOBBINIEHHOM
OIMAaCHOCTH: aBToped. IuC. ... KaH. Iopua. Hayk. Jlenunrpan, 1964. C. 16.

* 1. 18 Tlocranosnenus Ilnenyma BC PO ot 28.04.2010 Ne 3 «O npuMeHEHHMH CyJaMM TPaskIaHCKOTO 3aKOHO/A-
TENBCTBA, PETYIUPYIOUIETO OTHOWICHHS IO 00s3aTEIHCTBAM BCIIEICTBUE MPUUYMHEHHUS Bpena KU3HU WIH 3I0POBBIO
rpaxxaanuHay // Poccuiickas razera. Ne 24. 05.02.2010.
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XOTsl «HENPeOoAO0JUMasl CUJla IPUUYMHHO HE CBSI3aHA C IOBBILIEHHO OMACHOMU
JESITENBHOCTBIO ... 3aKOH, OJHAKO, TpeOyeT, yToObl HEmpeooJiuMasi cuiia Oblia
IpeNonpeaeIOIeil NPUIMHOM Bpena»' . B ¢popme TakoBOM OHAa MOKET BBICTYIIATH
B JIBYX Cy4asiX: «1) UCTOUHHUK ... SIBISETCS MOCPEACTBYIOIINM 3BE€HOM, IPUUHHSI -
I0I1I€€ BO3JICHCTBUE KOTOPOTO BBI3BIBACTCSI BO3JCHCTBHEM COOBITHS HEMPEOA0JH-
MOM CuJIbI (MPUMEP: yparaHHbIN BeTep MOBPEAUI BHICOKOBOJIBTHYIO JTUHUIO DJICK-
TpoIepeauu, YTO MOCITYKUIO MPUINMHON THOeNH rojei); 2) Ipy MOPaKeHUH JIeH -
CTBUEM HEMPEOJIOTMMON CHIJIbI 00CITYKHUBAIOIIET0 MUCTOYHUK IMOBBIIICHHOW Omac-
HOCTH nepcoHana (Ip.: MAIIMHUCT [I0€3/1a IIOTM0AET OT yAapa MOJHHHN )» .

[TosTOMY TpYZIHO MPEACTaBUTh, KaK COLIMAIBHBIE SIBIICHUSI MOTYT BbI3BaTh Ka-
KOC-I1M00 M3 3TUX BO3ACHUCTBHI. ITO MOKET BBI3BATh JIUIIH COOBITHE, T.€. «OOBEK-
THUBHOE SIBJICHUE BHEIIHEr0 MHUpPA, HACTYNAIOIIEEe HE3aBUCUMO OT BOJIM YEJIOBEKa
... K COOBITHSIM OTHOCSITCS SIBJICHUSI CTUXUUHOIO XapakTepa (HaBOJHEHHE, 3eMJie-
TPSACEHHMS, TPO3a, ONOJI3HU | T.I1.)»°. OJJHAKO MBUIKCTHI HE BEJIM MCCIEIOBAHUM B
ATOM HAIlpaBJIEHUU, BMECTO ATOT0 (POPMYJIUPYS MOHATHE HEMPEOJOJIUMON CHIIbI
BO BCEM TPAXKJIAHCKOM IPABE, MPUTOM, YTO HEKOTOPHIE U3 HUX HMCCIEAOBAIUA HUC-

KJIFOUMTEIbHO UCTOYHHUK MOBBIILICHHOM OITACHOCTH.

! Pacenyes B., Cyo6omun A. YcnoBus ocBOOOXKACHUS OT BO3MEIICHUS BpeAd, IPUINHECHHOTO UCTOYHUKOM ITOBBI-
meHHoi ormacuoctr // Corpanuctuyeckas 3aKoHHOCTh. 1983, Ne 3. C. 32.

2 Cmupnoe B.T., Cobuax A.A. Yxa3. cou. C. 98.

* Bapunos H.A. 36panusie Tpyasl. M.: Hopma, 2012. C. 28.
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Tak, B.T. CmupnoB 1 A.A. CoOuak yKa3bIBaju, 4YTO «HEMPEOJOIUMON CHIION
MOTYT CUHUTAThCS W OOCTOSITEILCTBA OOIIECTBEHHOTO (AMUIEMHH, BOCHHBIC JCH-
ctBus) xapakrepa»'. CormacHelii ¢ 5tuM B.M. BOIJMHOB OTHOCHMT Croga TIpa-
KTAHCKWE BOJHEHUS, BOCHHBIC JICUCTBUS W WHBIE TTOJOOHBIC OOCTOSTENHCTBA 00-
IECTBEHHOrO Xapakrepa’, nmpuberas K cBOEOOPa3sHOM apryMEHTAlMH: «HU3BECTHO,
4YTO aBUaOOMOBI WJIM KPbUIAThIE PAKEThI (KOTOPBIE MHOT/AA 3aJI€TAIOT U B HEUTpasb-
HbI€ CTpPaHbl) CIOCOOHBI NMPUYUHUTH OTPOMHBIN BpENl BCIEICTBHE MOMAJaHMUS,
HanpuMmep, B Heprexpanwmmima. B maHHOM ciydae, Ha Hall B3I, OyJIET HATUIO
MPUYMHEHHE Bpe/la OKPYKAIOIIUM BPEJOHOCHBIMU CBOMCTBAMU MCTOYHHKA TTOBBI-
IIEHHOW OMACHOCTH MPHU CIMOCOOCTBYIOIIEM BO3JIEHCTBUU HEMPEOOJIUMON CHIIBI.
DTO BO3AEHCTBHE, MO CYTH, HE OTIMYAETCS OT BO3JCUCTBHUS MPUPOIHBIX CHI,
HapUMEP MOJHUI .

DTO MHEHHUE CIIOPHO, TIOCKOJIBKY B IMPUMEPE, CKOHCTPYHPOBAHHOM aBTOPOM,
Bpe/l BO3HUKAET Ha OCHOBAaHUM IOPUANYECKOTO (pakTa — MPOTHUBOTPABHBIX BUHOB-
HBIX JIEHCTBUN TPETHErO JUIA — areHTa BPa)KeCKOW aBHAIlMH, a HE BPEAOHOCHBIX
CBOMCTB TOBBIIICHHO OMACHOTO 00BEKTa (B JAaHHOM ClIydae, HaxOJsIIelcs B Xpa-
Huuiie HedTr). To eCTh, UCTOYHHK TOBBIIIICHHOM OMMACHOCTH BBIBOJUTCS M3 YHUC-
Jla IPUYWH, BHI3BABUINX HACTYIUICHHE BpEa, TEPsisi TEM CAMbIM CaMOCTOSTEIIbHOE
HE0OXoaMMOe 3HaueHuWe. B aHanm3upyemMoMm Jene HENPUHIUMHAAILHO, ITOTaIH
O0MOBI, CKakeM, B OMOIMOTEKY MM B HE(DTEXPAHWIHUIIE - B JTIOOOM CiIydae Bpe.l
MPUYHHSICTCS JEHCTBUSIMH TPETHETO JIMIlA, a HE BCICICTBHE BO3JCHCTBUS BPEIO-
HOCHBIX CBOMCTB HMCTOYHMKA MOBBIINICHHON OMACHOCTH, U KaKUM-JTUOO 00pa3zom

KBaTMGUIHUPpoBaTh ASIUKT 110 cT. 1079 'K PD 31ech He TpedyeTcs.

' Cmupnoe B.T., Cobuax A.A. Yxa3 cou. C.94.

2 bonounos B.M. OTBETCTBEHHOCTH 3a MPHYMHEHKE BPEIa MCTOYHMKOM MOBBIIEHHON OMAaCHOCTH: aBTOped. auc. ...
kaHz. ropun. Hayk. CII6, 2000. C. 14.

* bonounos B.M. OTBETCTBEHHOCTD 3a IPUYMHEHUE BPEIa HCTOYHHKOM TIOBBINIEHHOMN omacHocTH. CII6.: IOpummae-
ckmii neHTp «IIpeccy, 2002. C. 125.
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[Ipu BIusSHUY K€ IPYTUX CUTYaIMA COIUATLHOTO/00IECTBEHHOTO XapakTepa
CyOBEKT OTBETCTBEHHOCTH MOXKET OBITh BBEJICH B COCTOSIHUE KpailHEeW HEOOXOH-
MOCTH, HEOOXOAMUMOM 000pPOHBI (KOTJa OH BBIHYKJICH IPUYHUHSATH BpPE IIPaBOMEp-
HBIMU JIEUCTBUSAMM, HCIIOJB3Ys MOBBIIIEHHO OMACHbIE CBOMCTBA ucTO4YHMKA). Co-
[UAJIbHOE SIBJICHUE CITIOCOOHO TaK)Xe YNMPaBOMOYUTH BIIa/ieiblla UICTOUHHUKA TMOBbI-
IICHHOM OINACHOCTH Ha MPUYMHEHUE BPeJa, B TOM YHUCJE C UCIOJIb30BAaHUEM HC-
TOYHHKA (KaK, HapuMep, B PEKUME KOHTPTEPPOPUCTHUUECKOM orepaiun). Bee atu
00CTOATENbCTBA JIMIIIL MHOT/IA, TIPU HAJIWYUU JOMOJHUTEIBHBIX YCIOBUM, MOTYT
MCKIII0YaTh OTBETCTBEHHOCTH JIUIIA, TOT/Aa KaK HEMpeoouMas cuiia 0€30roBOpo-
HO BJICUET UCKIIOUYEHHUE OTBETCTBEHHOCTH, B TOM YHUCJIE M BJIAJIEIbI[a UCTOYHHUKA.
N noromy noABOIUTH OJTHO MO IPYTO€ HEIOMYCTUMO.

3ameTuM, 4TO B JIUTEpAType BCE Ke ObUIM MOIBITKUA JaTh OMpECICHUE He-
MPEOJOIUMON CUJIBbI, OTHOCSIIEECS MCKIIOUUTENIBHO K UCTOYHHKY — KaK «00BEK-
TUBHO-CIIy4aliHOE, MPUYUHHO HE CBSA3aHHOE C JCHCTBUSIMU BIIaJieliblla KCTOYHUKA
MOBBIIIEHHON OMACHOCTH W B CUJTy 3TOTO UM HEMPEIOTBpaTUMOE 00CTOSATEIHCTRO,
SIBJISIIONIEECS CJICICTBUEM TEX WIM JIPYTHX SIBJEHUI NMPUPOAbI (3eMJIeTPsICeHus],
pasauBbl pex (BbIAeaeHo MHOM — puM. aBT.) u T.1L)»' (O.A. KpacaBunkos). Kak
BUJIUM, YUCHBIN BKJIIOYAJ B MIOHATHE HEMPEOOIUMOMN CUJIBI JIUIb MPUPOJIHBIE SB-
JIEHUS, HO OKOHYATEJIbHOE 000OIIEHUE O pa3rpaHUYECHUH COAEPKaHUS HEMPEOa0-
JUMOM CHJIBI B 00JIACTH IOTOBOPHOW OTBETCTBEHHOCTH OT COJCPKAHUSI HETIPEOI0-

JIUMOU CHJIBI B 00J1aCTH AEJIMKTHOMH OTBETCTBEHHOCTH UM CJIEJIAaHO HE OBLIO.

' Kpacasuuxoe O.A. Bo3melmenne Bpena, IPUIHHEHHOTO HCTOYHUKOM ITOBBIIEHHON omacHocTH. M.: IOpua. mr,
1966. C. 180.
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bonee aGcTpakTHO, HO CTOJb K€ MUMIUIMIIUTHO O CHENUGUUHOCTH 00CTOS-
TEJBCTB HEMPEOJOJIMMOMN CHJIbI, BO3JCUCTBYIOIIMX HAa HCTOYHUK IOBBIICHHOMW
ONacHOCTH, nbITaicsa ckazatb H.M. KoHsieB, 0 MHEHUIO KOTOPOTO «HENMPEOIOIH -
Masl cujia — 3TO YPE3BBIYAMHOIO XapakTepa coObITHE (T.e. HCKJIKYUTEIbHO MPH-
PO/AHOE, HO HUKAK He COIMAJIbHOE SIBJIEHHEe— TIPUM. aBT), U3BHE BO3JICUCTBYIO-
11€€ HA UCTOYHUK IOBBIIIEHHON OMACHOCTH M TEM CAMBIM BBI3bIBAIOIIECE MPUYNHE -
HUE 3TUM HCTOYHUKOM JIPYTrOMY JIMILYy Bpela, KOTOPBI HE MOXKET OBITh MPENOT-
BpAIlLIEH BJIAJEIbLEM UCTOYHUKA JOCTYIHBIMU €MY B 3THX YCIOBHUSX TEXHUYECKU -
MH ¥ SKOHOMHUYECKHU ONPABIaHHLIMU MEPAMI» '

Taxoxe O.I'. EpiiioB n3m0ui1 CBOIO TOUKY 3PEHUS: «BHEIIHUM (haKTOPOM, MO
BO3JICMCTBUEM KOTOPOr0 MPUUUHSIETCS BPEH MPU CTPOUTEIHCTBE, MOTYT OBITH SIB-
JICHUS IPUPOJHOU CPEAbL, KOTOPBHIE HE HAXOASATCA MO KOHTPOJIEM YYaCTHHUKOB JIe-
JIMKTHOTO 00A3aTENIBLCTBA» .

C uccnegoBaTeneM MOXKHO COTJIACUTHCS, OJHAKO €T0 B3I Ha TPoOIeMy He
OTJINYAETCSl MOJHOTOU. Bo-MepBhIX, OH MCCIe0Balu JUIIb €IUHUYHBIA BUJ JEs-
TEJIbHOCTH, CBA3aHHOM C AKCIUTyaTallM€l MCTOYHUKOB MOBBIIIEHHOW OMACHOCTH -
CTPOUTEIIbHYIO, HE aHAIM3UPYS OCTalbHbIEC. BO-BTOPBIX, MPEIIOKEHHBIN UM IIEpe-
YeHb HEMPEOOJIUMBIX OOCTOSITENICTB SIBJISETCS OTKPBITHIM, U MOKHO JIMIIb MPH-
OJIM3UTENHLHO JIOTabIBATHCA O TOM, JKEJaj JId aBTOP BKJIIOYUTH CIOJIa HE TOJBKO

00CTOSITENIHCTBA IPUPOTHOTO XapaKTepa.

! Konses H.M. O6s3aTeNnbeTBa, BO3HUKAIONINE BCIIEACTBHE PUYUHEHNS BPEIA M BCIIEICTBHE CMACAHUS COIMAIIHN -
CTHYECKOTro UMyliecTBa. YueoHoe nocodoue. Kyiiobimes. 1966. C. 18.

2 Epwoe O.I. OcHOBaHUS OCBOOOXKECHHS OT OTBETCTBEHHOCTH 3a NPUYMHEHME Bpea HPU CTPOMTEbCTBE //
Ansokart. 2011. Ne 8. C. 61.
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Mexay TeM, U3BECTHBI Cily4yau, KOrJa IPEICTaBUTEIN MHTEPECOB BIAACIIb-
1I€B UICTOYHHUKOB ITOBBIIIEHHON ONACHOCTH BBIABUTAIM IIPEIJIOKEHUS O IPU3HAHUU
COLMAJIBHBIX SIBJICHUN HEMPEOIOIMMON CHIION. B paMKax OJHOro Jena u3 MpakTH-
ku BC PO 3am. I'en. [Ipokypopa P® nojan npoTtecT, mOCTaBUB BOIIPOC O MPU3HA-
HUU HEMPEOJOJUMON CHIION NEUCTBUU MEIIeX0/ia, BHIOEKABIIETO Ha MPOE3KYHO
4acTh M CIIPOBOLIMPOBABILETO 3TUM CTOJIKHOBEHHE JIBYX aBTomoOuiuei. Ilpu stom
JEHCTBUS TelIeXoja BCTYNHUBIINM B 3aKOHHYIO CHUJIy OOBUHUTEIBHBIM MPUTOBO-
poM cyja Oblu npu3HaHbl npectyiuienuem. [Ipesunuym BC PO B cBoem onpene-
JICHUM yKa3ajl, YTO BbI€3] Ha BCTPEUHYIO MOJIOCY ABMKEeHMs aBToMoOmis KamA3,
BBI3BAHHBIN HENPABOMEPHBIM IMOBeneHUEM Iemexona K., nercTBus KOTOpPOro
ObLIM NPHU3HAHHBI IPECTYIHBIMU MO MPUTOBOPY CYyJa, HENb3sl PACLIEHUTh KaK He-
IPEOIOIUMYIO CHITY '

[Ipu paspemennn apyroro gowexamero 10 BC P® nena Obuio ckazaHo:
«CChUIKA Ha TO, yTo A Boautend . mosiBnenue nemexona A. Ha A0pore nepen
aBTOMOOUJIEM SIBUJIOCH HEMPEOOIMMOM CHIION, IPABUIIBHO OTKJIOHEHA CYIOM Iep-
BOM MHCTAaHLUMH, NMOCKOJBKY ACHCTBHS IELIEXOAa U ACHUCTBHUS BOJIUTEINS TPaHC-
IIOPTHOI'O CPEACTBA HE SBJISIFOTCSA HEMPEOAOJIUMON CUJION. ... Tak kak L. ssBisercs
BJIaJIeIbIIEM MCTOYHMKA TOBBIIIEHHON OMACHOCTH, OH JOJDKEH ObLI MpPEIBUICTD
0I00HYIO CHTYAIMIO M HE JOIyCTUTh €€ BOSHUKHOBEHUS .,

IIpencrasigercs, 4To B UEIAX TEOPETUUECKON KOPPEKTHOCTH, a TAKKE BO HU3-
OekaHHe HeOpa3yMEHHUI Ha MpaKkTHKE ObLI0 Obl 0OOCHOBAHHBIM JOIMOJHUTH a03.
1 n.1. ct. 1079 I'K P® cnenyromumu ciioBaMu: «OOCTOSITEIbCTBAMHU HETIPEOI0IH -

MOM CHUJIbI B JaHHOM CJIy4ac ABJIAIOTCSA TOJIBKO SABJICHUA IIPUPOAHOI'O XapaKTCpa».

' Tlocranosnenue [pesunuyma BC Poccuiickoit ®eneparuu ot 1.11.2000 // Bromnerens BC P®. 2001. Ne 5. C. 3-4.
? Onpenenenne BC PO ot 17.04.2006 no memy Nel6-B06-12 // CIIC «Koncynbrantllmocy.
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[TogBons utor mo naparpady B IEJIOM, OTMETHUM, YTO B CHCTEME BHEJOTOBOP-
HBIX O00S3aTENIbCTB JIMIIb B Ka4eCTBE OCHOBAHHUS, WCKIIIOYAIONIETO OTBETCTBEH-
HOCTb 32 MPUYMHEHNE BpeJa HICTOUHUKOM MOBBIIIEHHOW OMACHOCTH, HEMPEOA0H -
Mas CWJIa HaXxOJUT CBOe€ crenuduueckoe AeIUKTHOE TpossieHne. Cpeau pasHo-
BUJIHOCTEUW HEMPEOI0IUMOM CUJIBI TOJIBKO 00CTOATENIHCTBA MPUPOAHOTO XapaKTepa
MOT'YT UCKJIFOYaTh OTBETCTBEHHOCTH BJIa/ieibl[a UCTOYHUKA MOBBIIIEHHOW OMAacHO-
CTH, TaK KakK JUIIb OHM MOTYT BbI3BaTh BPEJOHOCHOE BO3JECHCTBUE MOBBIINIEHHO
OIMMaCHBIX CBOMCTB ucTouHuKa. HeoOxoanmo momoiaHuUTh a03. 1 m. 1. ct. 1079 T'K
P® cnoBamu: «0OCTOSTENHCTBAMU HEMPEOIOIMMON CHIIBI B JAHHOM CIIy4ae sIB-

JISIFOTCS TOJIBKO SIBJICHUSI IPUPOAHOTO XapaKTepay.

3AK/IIOYEHUE

B pamkax HacTosimel paboTsl ObUTA UCCIIEIOBAHBI TEOPETUKO-ITUBUINCTHYC-
CKHUE€ W TMPAKTHUECKHE MPOOJIEMBbI, CBI3aHHBIE C OOCTOSITEIILCTBAMHU HEMPEOI0IH -
MOM CHJIbI C YUYETOM CJIOKUBILIUXCS HAYUHBIX BO33PEHUM, & TaKKE COBPEMEHHOIO
POCCUNCKOTr0 TPaXKIaHCKOTO 3aKOHOAATENbCTBA U MPAKTUKH €r0 IPUMEHEHMUS.

B pesynpraTe aHanmm3a yKa3aHHBIX BOINPOCOB ObUIM CHOPMYIUPOBAHBI
KOMILUIEKCHBIE MPEJITIOKEHUS IO COBEPIICHCTBOBAHUIO U PA3BUTHUIO 3aKOHOATEb-
HOU perjJaMeHTaluy BOIIPOCOB, COCTABUBILKX MPEIMET JAHHOTO UCCIIEI0BAHUS.

I. HeoOxomumo ycoBepiienctBoBaTh ['K P® mocpeacTBoM BKIIOYEHHUS B
nero cratbu 401" «Henpeogonumas cuaa» (comepiKaiieil onpeneaeHne MOHATUS
HEIMPEOJAOIMMON CUJIBI U TOJIOKEHHUE, MOCBSIIIEHHOE JOTOBOPHBIM YCJIOBUSA O HE-
peonoNnMoil cuite u popc-maxkope) u cratbu 401° «Bumsl 00CTOATENLCTB He-
MPEOIOJIMMON CHITBD) (TIOCBSITIICHHOW TPUMEPHOMY TEPEYHIO HETPEOAOTUMBIX 00-
CTOSITEJILCTB, @ TaKkKe 00CTOATEILCTBAM, KOTOPhIE HE MOTYT OBbITh KBATU(UIIUPO-

BaHbI B KAYECTBE HEMPEOI0JIMMON CUJIBI).
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1. Iynkr 1 craren 401"

«HenpeoaonmMon CUI0M MPU3HAECTCS BHEIIHEE IO OTHOIIEHUIO K JIESITEIIBHO-
CTH JIMLA 4YpEe3BbIYAHHOE M HEOTBpPAaTUMOE (HE3aBUCUMO OT MPEIBHUJICHHUSA) IPH
JAHHBIX YCJIOBHSX OOCTOSITENIBCTBO, MOCIEACTBHUSI KOTOPOTO JAETAIOT MCIOJHEHUE
JIOTOBOPHOTO 00s3aTeIhCTBA a0COTIOTHO HEBO3MOKHBIM JITMOO CBOMM BO3JICUCTBU-
€M BbI3bIBAIOT IPUUMHEHUE BPEJla HE3aBUCUMO OT JAesTeNIbHOCTH auna. Ccbuika Ha
00CTOSITENIHCTBA HETIPEOAOIUMON CUJIbI HE OMYCKAETCsl, €CIU UX MOCIIEACTBUS HE
ObLIM TIpeaynpekIeHbl U (WIN) JUKBUAUPOBAHBI BCICACTBUE HEMPHUHATHUS JUIIOM
BCEX BO3MOJKHBIX JJI1 HETO W JJIs APYTUX JUI, OJHOTHUIIHBIX 110 POJY U YCIOBHUSIM
JESITENBbHOCTH, MEP 3a00TIUBOCTH U OCMOTPHUTEIILHOCTI.

2. Iynkr 2 craten 401"

«CTOpOHBI BIIpaBe BKIIOYUTH B JIOTOBOP yClOBHUE ((opc-MaskOpHas OroBOp-
Ka), OIpeIeNsIollee OCHOBAaHUS OTBETCTBEHHOCTH 32 HEMCIIOJIHEHUE WIIM HeHaJie-
’Kallee MCIOJHEHUE 0053aTenbCTBa (KaKk TO: YCTAHOBUTH MHbBIE, TOMUMO OOCTOS -
TEJIbCTB HEMPEOJOJIUMON CUJIBI OCHOBAHHUS ISl UCKIIFOUEHUS OTBETCTBEHHOCTH;
BBECTH HHbBIC, YEM MPEAyCMOTPEHbl 3aKOHOM, OCHOBAaHHS HACTYIUICHUS OTBET-
CTBEHHOCTH (OTBETCTBEHHOCTb IIPEANPUHUMATENIEH HA OCHOBE BHHBI WJIM HACTYII-
JIEHUE OTBETCTBEHHOCTH JIAKE€ B Cllydae BO3JCHCTBUS OOCTOSTENHCTBA HEMPEOI0-
JUMOM CHJIBI U T.IL.); ONPENEIUTh NEepPeYeHb OOCTOSTENBCTB, KOTOPbIE HE BIEKYT
WCKJIFOYEHHS OTBETCTBEHHOCTH; U T.II.)».

3. Iynkr 1 crateu 401%

«K oOcrosiTenbcTBaM HEMPEOIOJIUMON CUIIbI OTHOCSITCS:

- BOCHHbBIE JIEUCTBUS, TEPAKTHI, BO3ACHCTBUE TPAHCIOPTHOIO CPEACTBA TpeE-
THErO JIMIA, HACWJIbCTBEHHBIE JCHCTBUSI TPETHUX JIMI] OTKPHITOrO Xapakrepa (pas-
00, caMOynpaBCTBO, MUPATCTBO U T.I1.);

- HallMOHAJIbHBIE U OTpAaciieBble 3a0aCTOBKHU; JIOKAJIbHBIE 3a0ACTOBKH, €CIIU Y
JOJKHUKA OTCYTCTBYET BO3MOKHOCTh B Pa3yMHBIX MPOCTPAHCTBEHHO-BPEMEHHBIX
IrpaHUIAX HANUTH JAPYroro KOHTPAareHTa, CIeUaIu3UpYyIOIerocss Ha TOW e Jesi-
TEJIBHOCTH, YTO M 0acTyIOlIMii; 3a0aCTOBKM PaOOTHUKOB OPraHOB rOCY/IapCTBEH-

HOU BJI1aCTH, HC3aBUCHUMO OT TOI'O, ABJIAIOTCA JIM OHU 3aKOHHBIMH,
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- aKThI OPTaHOB rOCYJJAPCTBEHHOM BIACTH OOIIET0 XapaKTepa, a TAKKE WHIHU -
BU/IyaJIbHbIE BJIACTHBIC aKThl, €CJIM OHU M3/IaHbl BO MCIOJHEHUE OTPAaHUYEHUN U
3alpeTOB, YCTAHOBJICHHBIX aKTaMH OOILETO XapakTepa; €ClIu MPUYUHOU UX MOSIB-
JICHUS SIBWINCH JIESIHUS JIMI], 32 KOTOPBIX OTBETYMK HE OTBEYAET; €CJIU BIOCIIE]-
CTBUM OHM OBLIW MPU3HAHHBI HEJIEUCTBUTEIBLHBIMU B YCTAHOBJIEHHOM 3aKOHOM I10-
paaKe;

- JIpyrue OOCTOATENhCTBA, COOTBETCTBYIOIIME MpPHU3HAKAM HEMPEOI0IUMOMN
CHUJIbI, 3aKPEIJICHHBIM B 1.1 CT. 401! HacTOSIIIETO KOJCKCAY.

4. Iynxkr 2 crateu 401°:

«K obcTosiTenbcTBaM HEMPEOAOTMMON CHJIbI HE OTHOCSITCS,, B YACTHOCTH, Ha-
pylieHue oOsI3aHHOCTEM CO CTOPOHBI KOHTPAreHTOB JOJKHUKA; OTCYTCTBUE Ha
PBIHKE HY>KHBIX JIJISl UCIIOJIHEHHSI TOBAPOB; OTCYTCTBHE Y JOJKHUKA HEOOXOIUMBIX
JICHEKHBIX CPEACTB; JCHUCTBUSIMU TPETHHUX JIMI[ TAaWHOTO (CKPBITOT0) XapakrTepa,
HaIpaBJICHHBIC HAa XUIIEHUE, MOBPEKJICHUE WM YHUUYTOXKEHUE UYKOT0 HUMYIIE-
CTBa; 3a0aCTOBKM Ha MPEINPHUSATHU JOJKHUKA (JlaXke €CTM OHU TIPU3HAHBI HE3a-
KOHHBIMU )».

5. ITynkr 3 crateu 401%:

«He sABIAIOTCS HENPEOMOJMMON CHWJIOW HAXOISIIMECS 3a IpelaesaMu pUCKa
JUIa Ype3BbluaiiHble, BHEITHUE U HEOTBPATUMbIE OOCTOSATENLCTBA, (yHIaMEHTAJIb-
HO U3MEHSIONINE PABHOBECUE JOTOBOPHBIX 00S3aTEILCTB B CUITy BO3PACTAHUS CTO-
MMOCTU HCTIOJHEHMs JIMOO YMEHBIICHUs [IEHHOCTH TMOJIy4aeMOro HCIOJHEHUS U
(unn) penaromMe JUIsl OJHOM M3 CTOPOH HCIIOJIHEHHE 0053aTeNbCTBA YPE3MEPHO
00OpEeMEHUTENBHBIM 10 CPABHEHUIO C JIMIIAMH, OJTHOTUITHBIMU 110 POAY U YCIOBHSI -
MU JCSATEIBLHOCTH (3aTpyAHUTENbHBIE 00CTOSTENLCTBA). [IpM BO3ZHUKHOBEHHH 3a-
TPYJHUTEIBHBIX OOCTOATENIHCTB TMOCTPAJaBINas CTOPOHA MMEET MPaBO MOTPeOO-
BaThb U3MEHEHHUS J0roBopa. Eciu u3aMeHeHHe HOroBopa HEBO3MOXXHO WJIM HEIpPH-

CMJICMO, AOTOBOP MOAJICIKUT PACTOPKCHUIO».
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II. TTo pe3ynpratam auccepranuu cHOPMYITUPOBAHBI TAKKE MPEATIOKEHUS 110
YaCTUYHOMY W3MEHEHMIO JECHCTBYIOLIEH PENAKLIMU HEKOTOPBIX 3aKPEIUICHHBIX B
I'K P® npaBoBBIX HOPM, CBSA3aHHBIX B TOM YHUCJIE C IPUMEHEHUEM IOJOKEHUN O
HENPEOJOJIUMON CUJIE.

1. Jomonautk cTpykrypHble equnuiibl ['K PO cratbeit «O0CTOSITENHCTBA, HC-
KJIFOYAIOIIME POTUBOIIPABHOCTD ACSHUS, BKIIOUYAIOIIEH MTOJIOKEHHS O HENIPEOI0-
JMMOM CHJIE U MHBIX MCKIIIOUYAIOLIUX TPOTUBOIPABHOCTh OOCTOSATENbCTBAX.

2. Uznoxutek nyHKT 1 crateu 401 'K P® «OcHOBaHMS OTBETCTBEHHOCTH 3a
HapyIlIeHue 0053aTeIbCTBY B CIASAYIOUICH peaaKIIu:

«JIno HeceT OTBETCTBEHHOCTD, €CIIU HE JIOKAXKET, YTO IIPUHSIIO BCE BO3MOXK-
HbIE OT HEro Mepbl 3a00TIMBOCTH U OCMOTPHUTEIBLHOCTH JUIsl UCIIOJHEHUS 00s13a-
TEJIbCTBA WM JIJISl IPENOTBPALLCHUS IPUYNHEHUS BPEIay.

3. Hononuutsk ad3an 1 nmynkra 1 crateu 1079 I'K P® («OTBeTcTBEHHOCTH 32
Bpel, IPUUMHEHHBIN JESATENBHOCTHIO, CO3JAIOIIEH MOBBIIIEHHYIO OIACHOCTH JUIS
OKPY’KAIOINX») CI0BAMH CIEIYIOLIETO CONECPHKAHUA:

«O0cTOsATENBCTBAMU HEMPEOJAOIUMON CHIIBI B JTAHHOM CiIyyae SIBIISIOTCS
TOJIBKO SIBJICHHSI IPUPOJTHOTO XapaKTePay.

B 3akiiroueHHe OTMETHM, YTO CJIEJIAHHBIE IIPEIOKEHHSI IO COBEPLIEHCTBOBA -
HUIO JEHCTBYIOIIETO IPakKAAHCKOI0 3aKOHOJATENBCTBA 10 BOIPOCAM, CBSI3AHHBIM
C 00CTOSATENbCTBAMU HEMPEOJOTUMON CHIIBI, a TaKXKe JajibHEIIee UCCIeJOBaHNE
JAHHOM TeMBbI JOJIKHBI CIIOCOOCTBOBATH €IMHOOOPA3HOMY M TOUHOMY TOJIKOBAaHHUIO
Y HCIIOJIHEHUIO 3aKOHa, a Takxke (popMupoBaHuio 3(hPEeKTUBHOIO MEXaHU3MA Pery-
JIMPOBAHMS I'PAXKIAHCKO-IIPABOBBIX OTHOLICHHWH, BO3HUKAIOIIMX B COOTBETCTBYIO-

et cdepe.
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11. Onpenenenue Ne 78-B06-64 // bromnerens BepxoBHoro cyna PO.
2007. Nel1. C.25-27.
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%

«KoncynpranTlInrocy.

21. Onpenenenne BAC P® ot 13.08.2007 9603/07 // CIIC
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«KoncynpsatHTILirocy.

57. [locranoBnenne ®AC MO ot 29.01.2004 Ne KA-A41/11446-03-11 //

CIIC «Koncynprantlnrocy.

58. ITocranoBneane ®AC MO ot 12.02.2004 mo aemy Ne KI'-A40/146-
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83. [ToctranoBnenne ®AC C30 ot 1.09.2008 no nemy Ne A56-50420/2007

// CIIC «KoncynbrantlLirocy.

253


consultantplus://offline/main?base=AMS;n=82356;fld=134
consultantplus://offline/ref=7354DE205A1C27FFE43EDB01B3ECB9E1FE2D82D964F85798268769B9z6B4J

84. ITocranoBnenne ®AC I1O ot 24.10.2008 mo nemy Ne A65-2645/08 //
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«KoncynpranTlnrocy.

88. ITocranoBnenne ®AC I1O ot 04.06.2009 mo nemy Ne A06-6713/07 //
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99. ITocranoBnenne PAC BBO ot 10.12.2010 mo npemy Ne AS82-
1970/2010 // CIIC «KoncynbrantlImocy»

100.  IlocranoBnenne DPAC [HO ot 29.03.2011 mo pmeny Ne A64-
1690/2010 // CTIC «KouncynprantlLitoc»

101. [Tocranosnenne ®AC I1O ot 17.05.2011 o nemy Ne A65-15710/2010
// CIIC «KoncynbrantlLirocy.
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103.  IloctanoBnenue ®AC MO ot 12.07.2011 Ne KT'-A40/7119-11 // CIIC
«Koncynbrantl Iimroc»

104.  IlocranoBnenue ®AC JIBO ot 18.11.2011 Ne ®03-5657/2011 // CIIC
«Koncynprantllimrocy.

105. [TocranoBnenne ®AC YO ot 22.11.2011 o nemy Ne ®09-7431/11 //
CIIC «Koncynprantlnrocy.

106. ITocranoBnenne DPAC IO ot 22.12.2011 mo gmenmy Ne Al4-
5892/2011 // CIIC «Koncynbrantllnrocy.

107. ITocranoBneane ®AC JIBO ot 7.02.2012 Ne ©03-7013/2011 // CIIC
«KoncynbrantlLiroc».

108. IlocranoBnenne ®AC IO or 15.02.2010 Ne ®10-42/10 // CIIC
«Koncynprantllimrocy.

109. [ToctanoBnenne ®AC MO ot 15.03.2012 no nemy Ne A40-51837/11-
63-391 // CIIC «Koncynbrantlnroc.

110. [TocranoBnenne ®AC 11O ot 22.02.2012 o nemy Ne A36-895/2011 //
CIIC «Koncynprantlnrocy.

111.  IlocranoBnenne ®AC IBO ot 3.03.2012 Ne ©03-7080/2011 // CIIC
«KoncynbrantlLirocy.

112.  IlocranoBnenue ®AC YO or 13.02.2012 Ne ®09-743/12 // CIIC
«Koncynprantllimrocy.

113. [TocranoBnenne D®AC 3CO ot 13.03.2012 mo gemy No A45-
22243/2010 CIIC «KoncynpranTllmocy.
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114. TIlocranoBnenue ®AC IO ot 16.03.2012 mo pgenmy Ne AO0S8-
3018/2011 // CIIC «Koncynsrantllmocy.
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5.10.2006 no nemy Ne 09AII-10609/2006-I'K // CIIC «KoncynbranTllnroc

119.  IlocranoBnenue [leBATOro apOUTPa)KHOTO AMEIUISIIIMOHHOTO CyAa OT
25.09.2007 Ne 09AI1-12270/2007-I'K // CIIC «Koncynbrantllntocy.

120.  IlocranoBnenue JleBATOro apOUTPaKHOTO AMEIUIIIIMOHHOTO CyAa OT
11.12.2007 Ne 09ATI1-14310/2007-I'K // CIIC «Koncynprantllmocy.

121.  IloctanoBnenue CeMHAANIATOrO apOUTPANKHOTO AMEIUISIUOHHOTO
cyna ot 20.11.2008 Ne 17AI1-8339/2008-AK // CIIC «KoncynbTanTlImtocy.

122.  TloctanoBieHue [lecsatoro apOUTPaKHOTO aNEUISIIUOHHOTO CyJa OT
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123.  IlocranoBnenue TpuHagATOrO apOUTPAKHOTO AMEIUISIIMOHHOTO Cya
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124.  TloctranoBnenue JIBamuaroro apOUTPa)KHOTO AaMeJUIAIIMOHHOTO Cyjaa
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125.  IloctanoBienue CeMHaALIATOrO apOUTPANKHOTO AMEIIISIUOHHOTO
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126. IloctanoBienue JleBITOro apOUTPa’KHOTO aMEUISIIIMOHHOTO CyAa OT
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127.  TlocranoBinenne OIUHHAIIATOTO apOUTPAKHOTO aAMEIUISIIIHOHHOTO
cyna ot 24.05.2011 mo nemy NeA55-24499/2010 // URL: http://ras.arbitr.ru (mata
obOpamenus 25.01.2013).
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128. IloctanoBnenue JIeBITOro apOUTPa’)KHOTO aAMEUISIIIMOHHOTO CyAa OT
24.08.2011 Ne 09ATI1-18335/2011 // CIIC «KoncynbrantlLitocy.

129.  IlocranoBnenue [lecstoro apOMTPa)KHOTO AMEIUISIIIMOHHOTO CyAa OT
26.10.2011 no gemy Ne A41-17929/11 // CIIC «Kouncynbrantllnrocy

130.  [loctanoBnenue [leBATOr0 apOUTPaKHOTO AMEIUISIIUOHHOTO CyJa OT
30.03.2012 Ne 09AI1-72/2012 // CIIC «KouncynbrantlLirocy.

131.  IloctanoBnenue CeMHAANIATOrO apOUTPANKHOTO AMEIIISIUOHHOTO
cyna ot 11.04.2012 Ne 17AI1-2076/2012-I'K // CIIC «KouncynwsTantllintoc

132.  ITlocranoBnenue JleBsATOro apOUTPaXHOTO ANMEIUISIIMOHHOTO CyJa OT
22.05.2012 Ne 09AI1-9187/2012-I'K // CIIC «KoncynsTanTlImtocy

133.  IlocranoBnenue Btoporo apOuTpakHOro amneuisiIMOHHOTO CyJa OT
31.08.2012 mo memy Ne A29-296/2012 // URL: http://ras.arbitr.ru (mata
oOpamenus 15.09.2012).

134.  IlocranoBnenue [Baamaroro ApOUTPa)KHOTO ameUISIIIHOHHOTO CyJa
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Hug 11.10.2012).

135.  IloctanoBnenue UYersipHaamaToro ApOUTpPaXHOTO AameNISIMOHHOTO
cyna ot 17.09.2012 no nemy Ne A05-4919/2012 URL: http://ras.arbitr.ru. (nara
obOpamenus 15.09.2012).

136.  IlocranoBnenue CeapMoro apOMTPAKHOTO ANEIUISIIIMOHHOTO Cy/a OT
19.09.2012 no geny NeA02-153/2012 // CIIC «KoncynbrantlLinrocy.

137.  IloctanoBnenne CeMHaaUATOr0 apOUTPAKHOTO AMEIUISAIIMOHHOTO
cyna ot 21.09.2012 Ne 17AI1-9086/2012-I'K // CTIC «KoncynprantlImocy.

138. IlocranoBnenue JlecaToro apOUTpa)xHOTO aNeUIAIMOHHOTO Cyaa OT
30.08.2012 mo gemy Ne A41-42710/10 // CIIC «Koncynbrantlmocy.

139.  IlocranoBnenue Btoporo apOUTpa’kHOTO aneuISIIIMOHHOTO Cyaa OT
31.09.2012 mo pmemy Ne  A29-296/2012 // URL: http://ras.arbitr.ru (nata
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140.  IloctanoBnenue BocemHaamaroro apOUTPa)KHOTO AaMeIISIUOHHOTO
cyna ot 30.10.2012 No 18AII-10425/2012 // URL: http://ras.arbitr.ru (nata
obpamenus 15.09.2012).

141. [ToctanoBnenue Tpunaamaroro ap6I/ITpa>1<Horo arneJUIIUOHHOIO Cyia
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