OnoOpeH Ha 3aceaHuy TPE3UaNYMa
CeMHaamatoro apOUTpa>KHOTO
anessanuonHoro cyaa 14.11.2008

O030p NPaAKTUKH PACCMOTPEHHUS JeJ1, CBA3AHHBIX
€ OTJIeJIbHBIMH BONIPOCAMH MPUMEHEHHUS 3aKOHOIATEIbCTBA
1
0 HECOCTOATEJIbHOCTH (DAHKPOTCTBE)

1. Bo30y:kaeHue aes1a 0 0aHKpPOTCTBE

1.1. YcranoBiaenue IIpaBureabcrBom Poccuiickoin Pegepanuu  90-
AHEBHOI0 CPOKa /Jisl NPHUHATHHA YIOJHOMOYEHHBIM OPraHOM pelIeHUs O
HANPAaBJICHUH B apOMTPAKHBIA CyJd 3asiBJIeHMSl O NPU3HAHUM JO0/LKHHKA
0aHKPOTOM M CPOKa JJisl HANPABJICHUSI TAKOr0 3asiBJICHUS] B apOMTPaKHbIN
CyI SIBJISICTCS OPraHM3allMOHHOI NMPOoUeAYPOH AJIsl YIIOJJHOMOYEHHOI0 OpPraHa
(memo Ne A71-5910/2007).

YTIOTHOMOYEHHBIN Opran oOpaTWics B apOUTPaXKHBIA CyJA C 3asBICHHEM O
MPU3HAHUU TIPEANPUATHSI-TOJDKHUKA OAHKPOTOM.

Cyn nepBoil MHCTaHIIMU OTKa3ajl BO BBEJCHUHU HAOJIOJACHUS, TOCUUTAB, UYTO
MpaBO YIOJHOMOYEHHOIO OpraHa Ha oOpalleHue B CyJ C 3asBJICHUEM O
OAHKPOTCTBE JOJKHUKA YTPAYeHO B CBS3U C MPOITYCKOM 3asiBUTeseM 90-THEBHOTO
CpPOKa, YCTAHOBJICHHOTO IYHKTOM 2 IlonoeHuss o mNopsAnKe MNpeIbsBICHUS
TpeboBaHui MO oOs3aTenbcTBaM Imepen Poccuiickort denepanmeit B nenax o
OaHKPOTCTBE M B MpolEeaypax OaHKpPOTCTBa, yTBepxkaeHHoro lloctaHoBieHuem
[IpaButenbctBa PO oT 29.05.2004 Ne 257.

ATENALMOHHBIA CYJ] TOAIEPKa BEIBOJBI Cy/la IEPBOM NMHCTAHIUU.

ApOUTpaXHBIM Cy/l KacCallMOHHOW WHCTAHIIMM OTMEHWI CYJIeOHBIE AaKThI
HIDKECTOSIIIUX CYJIOB M HAIpaBWI JEJI0 HAa HOBOE PACCMOTPEHHE B CyJ IEPBOM
VMHCTAHLINH, YKa3aB CICAYIOLIEE.

B cuny n. 1 cr. 11 ®enepanpHoro 3akona ot 26.10.2002 Ne 127-®3 "O
HecocTosiTeNbHOCTH ~ (OaHkpoTcTBe)" (maee — 3akoH O  OaHKPOTCTBE)
YIIOJITHOMOYEHHBIE OpraHbl 00J1aJJal0T MPABOM Ha MOJlauy 3asBJICHUS O MPU3HAHUU
JIOJDKHUKA OaHKPOTOM B Mopsiike, ycTaHOoBIeHHOM [IpaButenscTBoM Poccuiickoit
Oenepaunn. Takon OPAAOK yCTaHOBIIEH [lookeHMEM O MOPSAIKE MPEAbSABICHUS
TpeboBaHuil Mo oO0s3aTenbcTBaM Tiepes; Poccuiickoit ®eneparveir B genax o
OaHKpPOTCTBE M B IMpolieaypax OaHKpOTCTBA, yTBEpKIeHHbIM [locTaHoBIeHHEM
[IpaButenscTtBa Poccuiickoit depeparuu ot 29.05.2004 N 257 (manee -
[Tonoxenue o nopsiAKe NpeabsBIeHUs TpeOOBaHUH).

B cootBercTBUUM c 1. 2 TlomoxkeHust 0 MOpsAKE MPeIbsBICHUS TPEOOBAHMIA
YIOJHOMOUYCHHBIN OpraH NMPUHUMAET pPEeIIeHHWE O HANpaBJICHUH B apOUTPakKHBIN
CyIl 3asBJICHUS O TPHU3HAHWM JOJDKHUKA OAHKPOTOM B Cllydae HEUCIIOTHEHUS

1 . .

O0630p NOATOTOBIIEH C YUYETOM MOJOKEHUHN 3aKOHOJATENbCTBA, AEUCTBOBABIINX 1O BCTYIUICHUS
B cuny ®PepepanpHoro 3akoHa or 30.12.2008 Ne 296-®3 «O BHeceHMM HU3MEHEHUH B
®denepaiibHbI 3aK0H «O HECOCTOSITETFHOCTH (OAHKPOTCTBE)».
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JTOJDKHUKOM TpeOoBanuit Poccuiickoii denepanuu B pa3Mepe, YCTaHOBICHHOM
3aKkoHOM 0 OaHKpPOTCTBE, HE paHee ueM depe3 30 qHel, HO He MO3/IHEE YEM Yepe3
90 ngHell ¢ gaThl  HampaBleHUs  CyA€OHOMY  IPHUCTABY-HCIIOIHUTEINIO
MOCTAHOBJICHUSI HAJIOTOBOTO OpraHa O B3bICKaHWM Hajora (cbopa) 3a cuer
UMYIIECTBA TOJKHHKA.

Takum o6pazom, HuU 3akoH o OaHkporcTBe, HM Ilonmokenuwe o mopsiaKe
NpeabABICHUs] TPeOOBAHUN HE COJEPXKAT MOJOKEHUM O TOM, YTO HECOOJI0JICHUE
YIOOMSIHYTBIX CpPOKOB BJIe4eT 3a CoOOM OTCYTCTBHE WM YTpaTy IpaBa
YIOJHOMOUYEHHOI'O OpraHa Ha MpeabsBICHUE B apOUTPaKHBIA CyJ 3asBICHUS O
MPU3HAHUU JOHKHUKA OAHKPOTOM M COOTBETCTBEHHO SIBJISETCS OCHOBAaHUEM IS
OTKa3a BO BBEJCHHHM B OTHOIICHWH JODKHUKA MPOIEAYphl HAONIOACHHUS U
MpEKpaIlEeHUs] TPOU3BOJCTBA IO JETY.

VYcraHoBiieHHE CpoOKa ISl IPUHATHS YIIOJTHOMOYEHHBIM OPraHOM PEIICHUs O
HAIPaBJICHUH B apOUTPaKHBIN Cy]T 3asBJICHUS O IPU3HAHUU JTOJDKHUKA OAaHKPOTOM
U CpOKa JJid HalpaBlICHUs TAaKOro 3asiBICHUS B apOUTPa)KHbIA CyHd SBISIETCS
OpraHU3alMOHHON NPOUEAYPOM 111 yIOJTHOMOUYEHHOTO OpraHa.

1.2. TpeOoBaHusi 00 ymiare 00513aTeJIbHBIX IIaTEKeH, MOATBEPKICHHbIE
CyleOHbIMH aKTaMH, /JIsl pelleHusi BOMpoca O BO30YKIeHUM [ejda o
OaHKpPOTCTBEe CyIaMH BO BHUMAaHHe He NpuUHUMAKTCA (gemo Ne AS0-
1889/2007).

VY1OTHOMOYEHHBI OpraH O0paTwiics B apOUTPaKHBIA CYJ| C 3asBICHHUEM O
MPU3HAHUU JOJDKHUKA OaHKpPOTOM, MOTHMBHUPOBAB €ro HaJUYHEM Y JOJKHUKA
HEUCITOJIHEHHBIX 0053aTeNbCTB M0 YIUIaTe CTPAaXOBBIX B3HOCOB Ha 00sA3aTEIbHOE
MIEHCHOHHOE CTPAaXOBAaHHME, MOATBEPXKAEHHBIX BCTYNUBIIMM B 3aKOHHYIO CHILY
pElIeHHEM apOUTPaKHOTO CyHa.

Cyn mnepBOil WHCTAHIIMM BBIHEC ONPEICICHHE O BBEIACHUU HAONIOACHUS,
YTBEPIUI BPEMEHHOIO YIPABIISIFOLIETO.

ANEUIAIMOHHBIM  CyJl OTMEHWUJI OIpeJeieHrue, YKazaB, 4YTO Mpoleaypa
HAOJIIOJCHUS B OTHOIIEHHH IOJDKHUKA BBeAcHA 0€3 HEOOXOMUMBIX UISI DTOrO
OCHOBAHMH.

B cuny n. 3 cr. 6 3akoHa 0 GaHKpPOTCTBE IJIsl 1eJie BO3OYXACHUS Jelia O
OAHKPOTCTBE YYHUTBIBAIOTCS TOJILKO T€ TpeOoBaHMs 00 yruiaTe oOs3aTeNbHBIX
IIaTexkel, KOTOpble MOATBEPKIEHBI PEIICHUEM HaJOroBOTO (TaMOKEHHOTO)
OpraHa O B3bICKAaHMM 33JJ0JKEHHOCTH 3a CUET MMYIIECTBA JOJKHUKA. [Ipu sTom
paBO Ha OOpalleHne B apOUTPaKHBIN CyJl C 3asgBJICHUEM O BO30YKICHHUH Jiea O
OaHKPOTCTBE BO3HUKAET Yy YIIOJHOMOYEHHOrO0 oprana mo ucreuenuu 30 mHed c
JaThl TIPUHATHUS peleHrus 00 oOpallleHuu B3bICKaHWsS Ha uMyliecTBo (1. 2 cr. 7
Ha3BaHHOTO 3aKOHA).

B coorBerctBun co cr. 41 3akoHa O OaHKpPOTCTBE K 3asiBICHUIO
YIOJHOMOYEHHOI'0 OpraHa o o0s3aTeIbHbIM IJIATEXKaM JIOJ>KHO OBITh MPUII0KEHO
pelIeHrne HaJIOroBOro (TaMOXKEHHOTO) OpraHa O B3bICKAHWU 3aJ0JIKEHHOCTH 3a
CYET UMYIIECTBA JJOJDKHUKA.

W3 mnpuBeneHHBIX HOPM TMpaBa CIEIyeT, 4To TpeOoBaHus 00 yruiare
00s13aTeNIbHBIX TUIATEXKEH, TMOATBEPKACHHBIE CYNeOHBIMU pEUICHUSIMU, IS
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perieHusi Bompoca 0 BO30YXACHUU Jiesia 0 OaHKPOTCTBE Cy/laMy BO BHUMAaHHE HE
NPUHUMAIOTCA.

B otoM cinydae 1menp oOecrieyeHUsi MCIOJHEHUs JIOJDKHUKOM —CBOHMX
00s3aTeNIbCTB MO yIUIaTe OOs3aTENbHBIX IUIATEXEH MOXKET OBITh JIOCTUTHYTa
MOCPEJICTBOM  OCYUIECTBJICHHUS  HMCIOJHUTENbHBIX  MPOLEAYP B  paMKax
®denepanbHOro 3akoHa «O0 UCTIOTHUTENHHOM MTPOU3BOICTBEY.

[ToaTBepkaeHHbIE CYACOHBIMU PEIICHUAMH TPEOOBAHUS YIIOJIHOMOYEHHOTO
opraHa B paMKax Jefia 0 OaHKpPOTCTBE MOTYT OBITh MPEAbSBICHBI B IMOPSAKE,
npeaycMoTpeHHoM cT. 71, 100 u 142 3akoHa 0 6aHKPOTCTBE.

ApOuUTpakHBIM CyJl KacCallMOHHOW MHCTAHLUMU TOJAJEPKajdl  BBIBOJbI
aneJUIILHOHHOTO Cy/1a.

2. Kpanupukanus Tpe00BaHU K JOLKHUKY

2.1. Jlnga paccMoTpeHHMsT BOmpoca 00 OTHECEHMH BeKCEJIbHOI0
00s13aTe/IbCTBA JO/KHUKA K TEKYIIMM ILIATe:KaM CJeAyeT YYMTbIBATh, YTO
MOMEHTOM BO3HMKHOBEHUS JICHEKHOI0 00513aTe/ILCTBA 110 BEKCEJII0 SIBJISCTCHA
AaTa ero BbIAA4YHM, a CPOK MCIOJHEHHS BeKCEeJbHOI0 0053aTeJbCTBA
HACTYNAaeT MocJjie ero npeabsiBjaeHus K miaarexy (aemo Ne A50-38100/2006).

HanoroBas  uHcnekuus oOpatuiach B apOUTPaXKHbBIH CyJ C HCKOM O
B3bICKaHUU C apOUTPaKHOTO YNPABJISAIONIET0 YOBITKOB, IPUUMHEHHBIX OIUIATON U3
4uclla KOHKYPCHOM MaccChl NPEIbSABIECHHOIO B XOJ€ KOHKYPCHOI'O MPOM3BOJICTBA
IIPOCTOT'O BEKCEIs AOJDKHHUKA.

Pewenniem cyna uck yaopinerBopeH. Cyabl aneuIiiMOHHONW U KacCallMOHHOM
WHCTAHIIMN COIVIACWIIMCH C BBIBOJAMH CyJaa NEpBOM MHCTaHIMU. [Ipm 3TOM Cynsl
VCXOWINA U3 CIEAYIOLIETO.

CormacHo c1. 5 3akoHa O OaHKPOTCTBE TOJ TEKYIIMMH IUIaTEKaMH
NOHUMAIOTCA JI€HEXHbIE 0053aTeNbCTBA U 00s3aTENbHBIE IIATEXKH, BO3ZHUKILINE
1ocjie TPUHATUS 3asBJICHUS O TMPU3HAHUM JOJDKHUKAa OaHKpOTOM, a TaKkKe
JIEHE)KHbIE 0053aTE€NbCTBA U 00S3aTENbHbIE TUIATEKU, CPOK UCIOJIHEHUSI KOTOPBIX
HACTYIWJI [10CJI€ BBEJICHUS] COOTBETCTBYIOIIEH IPOLEAYypbl OAHKPOTCTBA.

Bekcenp kak LeHHas Oymara sIBiIsS€TCS JOKYMEHTOM, YAOCTOBEPSIOLIUM
MMYIIIECTBECHHBIE IIPaBa, OCYIIECTBICHHE KOTOPBIX BO3MOXKHO TOJIBKO IIPH €TI0
npeabsaBieHun (ct. 142, 143 T'K P®). IIpu 3TOM MOMEHTOM BO3HUKHOBEHUS
JICHE)KHOTO 0053aTeIbCTBA IO BEKCENIO SBJSETCS Jara €ro BblAaud, a CpPOK
UCTIOJTHEHUSI BEKCEJIbHOTO 00s3aTeNIbCTBA HACTYIAET IOCJIE €r0 MPEeAbABICHUS K
mwiarexy (ct. 307, 314, 815 'K PO).

[TockonbKy CHIOpHBINA BEKCEIb ObUI BBIIAH AOHDKHUKOM 0 MPUHATHUS CYIOM K
NOPOU3BOJACTBY 3asBICHHUA O TPU3HAHUM JOJDKHMKA OaHKpPOTOM, B XOJe
KOHKYPCHOTO TPOM3BOJICTBA 0053aTEIbCTBO JOHKHUKA MO JAHHOMY BEKCENI0 HE
aBisierca  TekymmMm. CrnenoBaTenbHO, €ro  yAOBJIETBOPEHUE  KOHKYPCHBIM
YIPaBJISAIOMIMM BHE OYEPEIH 3a CUET KOHKYPCHOM MAacChl JOJDKHHUKA HAPYLIUIIO
npaBa YINOJHOMOYEHHOTO OpraHa Ha YAOBJIETBOPEHHE €ro TpeOOBaHUM,
BKJIFOUEHHBIX B TPETBIO OUEPE/lb PeecTpa TPEOOBaHUN KPEAUTOPOB JOKHUKA.



2.2. Eciim B COOTBETCTBHM C [J0rOBOPOM BO3HHKHOBCHHE Yy JOJIKHHUKA
AEHEKHOr0 00513aTeJIbCTBA 10 OTHOLIEHHMI0O K KpeauTopy o00yCJIOBJIEHO
MOMEHTOM BOCTPeO0OBaHMS, NPHU Ppa3peliecHHH BONPoca 0 KBaJdupuKanuu
IIaTexxedl B KadyecTBe TEKYIIUX CyAy cJelyeT NMpOBepsATh 100pPOCOBECTHOCTH
KpeauTOpa NpM BOCTPeOOBAHMM MWCIOJHEHUSI TAaKUX 0083aTelbCTB M
OTCYTCTBHE OOCTOSITENbCTB, YKA3bIBAWIIUX HA 3J10ynoTpedjieHHe NPaBoOM
(memo Ne A50-11997/2007).

B cBsa3u c BeiABIEHHMEM B MpoOax cTouHbIX BoJ mpesbimeHus IIJK
3arpsI3HSIOUIMX BEIIECTB KPEIUTOp OOpaTWiics B apOUTPaKHBIM Cyll C HCKOM O
B3bICKAHUU C MPEANpUATHSA-0aHKPOTa NPEAYCMOTPEHHOM JIOTOBOPOM IUIATHI 32
TaKO€ HapyIlIEHUE.

Cya mnepBOil MHCTaHUMU YCTAHOBWJ, YTO YKa3aHHbIM JOTOBOPOM CpOK
UCTIOJTHEHHUs] OTBETYMKOM TaKOro JCHEKHOTO 00s3aTeNbCTBA  OMPEENICH
MOMEHTOM BOCTPEOOBAHMS, & UMEHHO MPEABSIBICHUEM KPEAUTOPOM ILIATEKHOIO
TpeOoBaHusI B OaHK NpPeanpuATUSA-AOKHUKA. XoTs mnpesbiieHue [IJIK ObL10
BBISIBJIEHO B MEPUOJI 10 IPUHATHUS CYIOM K IIPOU3BOJICTBY 3asBJIEHUS O TPU3HAHUU
JOJKHUKA OAHKPOTOM, CyJ1 YUY€, 4TO B OaHK IUIaTEKHOE TPEeOOBAHHE KPEAUTOPOM
OBbUIO IPEIBIBICHO YK€ B X0J1e¢ KOHKYpCHOTO npou3BozcTBa. [loaToMy cyx cnenain
BBIBOJI, UTO JICHEXHbIE 0053aTEIbCTBA MEpPE KPEIUTOPOM Y JOKHUKA BO3HHUKIN
MMEHHO B KOHKYPCHOM IIPOU3BOJICTBE, T.€. SBJISIOTCA TEKYIIUMHU, U yIOBIECTBOPUII
MCKOBBIE TpeOOBaHMUS.

ApOUTpakHBIM CyJl aneuBSIIMOHHOM HHCTAHIIMU pELICHHE Cyla OTMEHUII,
OCTaBUB HUCK 0€3 pacCMOTPEHHUsI, yKa3aB Ha CIEIyIoIHe 00CTOsITENbCTBA.

B cuny ct. 5 3akoHa 0 6aHKpPOTCTBE, MO/ TEKYIIUMU IUIaTeKaMHU TOHUMAIOTCS
JEHEXKHbIE 0053aTeNbCTBA, BO3HUKILKE MOCIE NPUHATHUS 3asBJICHUS O MPU3HAHUH
JOJDKHUKA OaHKPOTOM, a TaKXe JEHEXHbIE 00s3aTelIbCTBA, CPOK HCIIOJIHEHHUS
KOTOPBIX HACTYHHJI NIOCJI€ BBEJIEHNS COOTBETCTBYIOIIEH MpoLeypbl OAHKPOTCTBA.
TpeOoBaHUA KpEIUTOPOB IO TEKYIIMM IUIaTEXaM HE MOJJIeKAT BKIOYEHHUIO B
peectp TpeboBaHUM KpeauTopoB. KpeauTopbl 1O TEKyHIMM IUlaTekaM IpU
OTPEJENIEHUH COOTBETCTBYIOILUX MpoLieyp OaHKPOTCTBA HE MPU3HAIOTCA JIMLIAMU,
Yy4acTBYIOIIMMH B Jiesie 0 OAaHKPOTCTBE.

Kak cnenyer u3 n. 3 nocranoBineHus Ilnenyma Beicmiero ApOutpaxHoro
Cyna Poccuiickoii @eneparuu ot 15.12.2004 Ne 29 «O HeKOTOpPBIX BOMpoOcax
OpakTUKH npuMeHeHuss @PexnepanpbHoro 3akoHa «O  HECOCTOSTENBHOCTH
(OaHkpoTCTBE)», B Ha3BaHHOW cTaThe MOJ 00sA3aTEIbCTBAMU IOHHUMAIOTCS HE
rpaXk1aHCKO-TIPaBOBble ~ 00s3aTeNbCTBA B LIEJIOM, a KMMEHHO JICHEXKHbIE
oOsi3arenbcTBa. llosTomy [uist menel KBanM@UKAUM IUlaTeXa B KadyecTBe
TEKYIIETO OIpPEeACSIONNM (HAKTOPOM CIY>KUT MOMEHT BO3HHUKHOBEHHUS WMEHHO
JICHEe)KHOTO 00s13aTenbeTBa. 110 TakoBBIM, COrTacHO CT. 2 3aKoHAa 0 OAHKPOTCTBE,
MOHUMAETCS O00SI3aHHOCTh JIOJDKHUKA YIUIATUTh KPEOUTOPY OIpPEAeTICHHYIO
JCHEXKHYI0 CyMMY IO TIPaKJAaHCKO-IPABOBOM CJEJNKE WM HHOMY OCHOBAHUIO,
IpeyCMOTpeHHOMY I paxkaaHCcKuM KogekcoM PO.

[TockonbKy HMCHOJHEHHE JOTOBOPAa B BHUJAE MNPUHATHUS B KaHAJIU3aLUOHHBIE
CEeTH IPOU3BEACHHOIO OTBETYMKOM cOpoca 3arpsA3HSIONIMX BELIECTB C
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npessiieHreM [1/IK ocyiiecTBisnocs HCTHOM B MEPUOJ 1O BO3OYXKACHHS JI€aa O
OAHKPOTCTBE OTBETYHMKA, UMEHHO B 3TOT IEPUOJ BO3HHUKIIA COOTBETCTBYIOLIAS
00s3aHHOCTb OTBETYMKA YIUIATUTH OMNPEJEJICHHYI0 Ha OCHOBAaHUU JOrOBOpa
JIEHEKHYIO CYMMY.

[Inatexxuble TpeOOBaHUS KpPEIUTOPOM-UCTLOM OBbUIM HampaBiieHbl B OaHK
OTBETYMKA Y€ BO BpeMs MPOILEAypbl BHEIIHEro ympasiieHus. OJHAKO JaHHOE
OOCTOSITETLCTBO HE MOXET I[OBJE€Yb KBaIM(UKALMU IUIaTeXEH B KadyecTBe
TEKYIIUX JUIs BHELIHEro YIpaBJIEHHWS IO OCHOBAaHUIO HACTYIUIEHMSI HX CpOKa
UCIIOJHEHUSI B ATOM Ipoueaype OaHKpoTcTBa. B cilydae mpenbsBieHUs UCTIOM
IUIATEKHBIX JOKYMEHTOB K OIUIATE B PAa3yMHBIA CPOK IOCJIE BO3HHKHOBEHUS Y
OTBETYMKA COOTBETCTBYIOIIEH JEHEKHOM  OO0S3aHHOCTHU, €ro JCHEKHBIC
TpeOoBaHUs ObLIN OBl YJIOBJIETBOPEHBI MPEANPUITHEM — OTBETYMKOM B IEPUOJL JI0
BO30YKJeHUsI iesia 0 OaHKPOTCTBE, TMO0 Mociie BO30YXACHUS JieJia 0 OaHKPOTCTBE
UCTel cMOr Obl MPEeNbsBUTH TpeOOBaHUS B MOpsKe, onpenenaeHHom ct. 71, 100
3akoHa O OaHKpPOTCTBE, MJI1 BKIIOUEHUS B peecTp TpeOOBaHUU KPEIUTOPOB.
[TockonbKy B pamkax jejia 0 OAHKPOTCTBE TEKYIHE IJIATEXKH OCYLIECTBIISIOTCA
MpEeXJe YIOBIETBOPEHHS] TpPEOOBaHUN KPEAUTOPOB, BKIIOYEHHBIX B pEECTp,
MpU3HaHue TpeOOBaHMWU HUCTHA B KA4ye€CTBE TEKYILUUX IOBJEKIO Obl YIIEMIICHHUE
MHTEPECOB BKIIIOUEHHBIX B PEECTP KPEAUTOPOB, YbH TPEOOBAHUSA 00 MCIOIHEHUU
COOTBETCTBYIOILUX JIEHEKHBIX 003aTENbCTB ObUIM IPEIBSABICHBI K OTBETUUKY B
pa3ymHbIl CpoK. I310keHHOE NO3BOJIAET CAENaTh BBIBOZ, 4YTO, MPEIbSIBIIS
IUTaTeXHbIE JOKYMEHTHI K OIJIaTe MPU OCYLIECTBICHUHU MPOLEAYphl O0aHKPOTCTBA B
OTHOUIEHUM OTBETYMKA M CIIYCTA HECKOJIBKO JIET II0CJI€ BO3HUKHOBEHUS
JICHE)KHOTO 0053aTeNbCTBA, MCTEI] 3J0ynoTpedmn cBouM mpaBoMm (craths 10
I'paxxnanckoro konaekca P®D).

Cya KaccallMOHHOM MWHCTAaHUMU MOAJAEpPXkaJl MO3ULUI0 aNeUISIHUOHHOTO
cyna.’

2.3. To obcrosiTesibeTBO, uTO [IpaBuTesbcTBoM P® He onmpenelieH opras,
YIOJTHOMOYeHHbII HCHOJIHATH 00s13aTeIbCTBA no BbIILJIATE
KANUTATU3MPOBAHHBIX NMOBpPEeMEHHBIX miareskei B nopsjake,
npeaycMoTpeHHom m. 3 cr. 135 3akoHa o OaHKpPOTCTBe, He SBJISAETCS
OCHOBaHMeM I ocBoOOxkaAeHusi Poccuiickoii ®@enepauuu OT HMCIOJHEHHUS
BO3JI0KEHHbIX HA Heé 3aK0HOM odsizanHocTeil (1emo Noe A60-38680/20006).

B pesynbTaTe HOpOKHO-TPAHCIOPTHOTO mpouciiectBuss B 1987 r. mo BuHe
BOJMTEINS aBTOMOOWIISI, MPUHAJJICKABIIETO JODKHUKY, ObUI MPUYUHEH TSKKUAN
BpEJl 3I0POBBIO TTOTEPIIEBIEH Y., BCICICTBUE YETO TPYAOCTIOCOOHOCTD MOCIeTHEH
yTpayeHa.

[locne mnpu3HaHWS MAODKHMKA OAaHKPOTOM TWOTEpHeBINas oOpaTuiach B
YIOJHOMOYEHHBIM OpraH (HaJOroBylO CcHyk0y) C 3asBICHHEM O Iepeaade
Poccuiickoit denepanuu cBoero npasa TpeOOBaHMS K JAOHKHUKY. Ha ocHoBaHuu

* AHaJOrMdHas TO3MIUS HALLIA OTpaeHHe B moctaHosneHuH OAC YpaabCKoro okpyra ot
24.04.2008 Ne ©09-2708/08-CS5.
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JAHHOTO 3asBJICHUS YIIOJJHOMOYCHHBIA OpraH oOpaTWics B apOUTPaKHBIA CyHd C
3asBJICHMEM O BKJIIOYEHUH B PEECTp TPeOOBaHUU KPEAUTOPOB CYMMBI
KaUTaIU3UPOBAHHBIX MOBPEMEHHBIX TIJIaTEXKEH 3a MPUUMHEHHUE Bpelia 3J0POBBIO
B pazmepe 320.000 py6. 3a nepuos ¢ 01.08.2008 mo 05.11.2020.

Cyn nepBoil HHCTAHIIMK, PYKOBOACTBYSCH 1. 4 cT. 135 3akoHa 0 OaHKPOTCTBE
un 2 cr. 1093 TK P®, Bxmrounn TpeboBaHUsS YIMOJIHOMOUYEHHOTO OpraHa B
NEPBYIO0 OYepeqb peecTpa TpeOOBaHUN KPEAUTOPOB JOJKHUKA M yKaszal, 4TO B
cBs3u ¢ mepenadeit Poccuiickoit denepanmu oT moTeprneBiied TpeOOBaHUS K
nomxHuky, ®HC Poccun kak ynoJIHOMOUYEHHBIH opraH B jeiax o OaHKPOTCTBE
o0si3aHa TIPOM3BECTHU BHITUIATH KAMUTAIU3UPOBAHHBIX TUIATEKEH MOTEPIICBIICH 3a
cuet Ka3Hbl Pocculickon denepanuu.

VY1oIHOMOYEHHBIN OpraH 003KajoBall ONpeieNieHrue Cy/1a B anelISIInOHHOM, a
BIOCJIEJICTBHM U B KaCCAIIMOHHOM TOpsAaKe B yacTu Bo3noxeHuss Ha ®DHC Poccun
OO0SI3aHHOCTH M0 BBHIIJIATE KANUTAIU3UPOBAHHBIX IUIATEXKEW 3a CUeT Ka3Hbl
Poccuiickon @enepanumu.

Cynpl  anemnsiliMOHHOM M KacCallMOHHOW WHCTAHIIMU  COTJIACHJIMCh  C
BBIBOJIAMU CyJla TI€pBOM MHCTAHIIMM, YKa3aB MNOpU 3TOM Ha CICAYIOIINE
00CTOSTENBbCTBA.

B cuny m. 1 cr. 135 3akoHa o OaHKpPOTCTBE OMpeciIeHUE pa3Mepa
TpeOOBaHMUI TpakJaH, Mepe]l KOTOPbIMU JIOJDKHUK HECET OTBETCTBEHHOCThH 32
NPUYMHEHNUE BpEJa >KU3HU U 3J0POBbIO, OCYIIECTBIIETCS MYTEM KallUTAINA3ALUN
COOTBETCTBYIOIIMX MOBPEMEHHBIX IUIATEXKEH, YCTAHOBICHHBIX Ha JATy MPUHSITHUS
apOUTpaXKHBIM CYJIOM pEIICHHs O TPU3HAHUU JOJDKHUKA OaHKPOTOM U
MOJJICKAIUX BBIIJIATE TPaXKJIaHaM 0 JOCTHKEHUS MMM BO3pacTa CEMHIECITH
JIET, HO HE MEHEE YEM 3 JIECATH JIET.

C cornacusi rpaxjaaHuHa €ro mnpaBoO TpPeOOBaHUA K JOJDKHHKY B CyMME
KAIUTAIU3UPOBAHHBIX IUIaTexked mnepexoaut K Poccmiickonn  @Penepanun.
OnnoBpemenHo k Poccuiickoit ®enepauun mnepexoAsT o0s3aTenbCcTBa MO
BO3MELICHUIO Bpela 3J0pPOBBIO  IOTEPIEBILIETO, KOTOPHIE  BIIOCIEACTBUU
ucnonHsoress  Poccuiickorn  @enepauveri B NOPsAKE,  ONPEACICHHOM
[IpaButenscTBOM Poccuiickoit @enepanuu (1. 3 cT. 135 3akoHa 0 6aHKPOTCTBE).

Poccuiickas @enepaiiusi, YbM UHTEPECHI B JieJie 0 OAHKPOTCTBE MPEACTABIISET
®HC Poccuu B kauecTBe yInOJIHOMOYEHHOIO OpraHa, IpUHSIB Ha ceOsi 3aKOHOM O
O0aHKPOTCTBE 00S3aTENBCTBO IO BO3MEIICHUIO BpeAa 3/I0POBbIO, MPUYMHEHHOTO
OpraHu3aluen, JUKBUIUPYEMOI uepe3 Mpoueaypy KOHKYPCHOTO MHpPOW3BOACTBA,
rpaXkJjanaMm, KOTOpbIE U3bSBWIM COTJIACME Ha IEpexXoJ uX mpaBa K Poccuiickoi
deneparuy, HE BIpPaBE OTKA3aThCA OT HCIOITHEHHUS JTUX OOS3aHHOCTEH Mepes
norepreBmMu. MHOe mpotuBopeunsio 661 HopMam cT. cT. 2 u 39 Koncrurynuu
Poccuiickon ®@enepanumu.

[Ipu »>TOM oOs3aHHOCTH, mTepemenmue K Poccuiickoit ®Denepanun,
UCIIONHAIOTCA 3a cueT KasHel Poccuiickon denepannu, a IOCIE ONPEACICHUS
[IpaBUTENBCTBOM TOCYJAPCTBEHHOTO OpPraHa, YHNOJHOMOYEHHOTO IPOU3BOIUTH
COOTBETCTBYIOIIME BBIMUIATHI, - YyKa3aHHbIM opraHoM (m. 5 IlocraHoBieHus
[Inenyma BAC P® ot 30.11.2006 Ne 57 «O HEKOTOpBIX BOIPOCAX YCTAHOBIICHHUS B
nese 0 OaHKPOTCTBE TPEOOBAaHUH O BHIIIATE KATUTATU3UPOBAHHBIX IJIATEXKEN ).
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Ha momeHT paccmoTpenus ciopa opraH, yIoJaHOMO4YEHHbIN [IpaButenscTBOM
OCYLIECTBJISATh yKa3aHHbIE BBIUIATBI, He omnpeaeneH. OpHako JaHHOE
00CTOSITEILCTBO HE MOXKET CIYKUTh OCHOBaHUEM JJIs1 OCBOOOKIeHus1 Poccuiickoi
®denepanuu OT UCTIOTHEHHUS BO3JIOKEHHBIX Ha HEE 3aKOHOM O0S3aHHOCTEH.

3. O0xkajioBaHue pelieHU COOpaHusi KPeAUTOPOB

3.1. 3akoHomaresieM pas3gesieHbl IOJHOMOYHUS M, COOTBETCTBEHHO,
OTBETCTBEHHOCTh KOHKYPCHOIO YNPABJAKIIEI0 M COOpaHMs KpPeIuTOpPOB.
Bceaeacreue 3T0ro codpanue KpeauToOpoB He BIpaBe NPUHUMATH PellIeHUs 10
BOIIPOCAaM, OTHECEHHBIM K KOMIIETEHIIUN KOHKYPCHOI0 YNPABJSIIONIEro, axe
B CJIy4Yae BHECEHHSl TaKOr0 BONPOCAa B TMOBECTKY COOpaHUSl CAMHUM
ynpasasiiomuMm (aemno Ne A60-9230/2006).

OnuH U3 KOHKYPCHBIX KPEIUTOPOB NOJKHUKA OOpaTwics B apOUTpa)KHBIN
Cyd C 3asBIICHMEM O TMPU3HAHUM HEICUCTBUTEIbHBIM pEIIeHUs CcoOpaHus
KPEJIUTOPOB JOJDKHHUKA O CIIMCAHUU €T0 JIEOUTOPCKON 3aJ0JKEHHOCTH, TPUHSATOTO
0 MPEJIOKEHNUIO0 KOHKYPCHOTO YIIPABJISIOIIETO.

ApOuUTpakHbIi1 CyJl TEepBOM WHCTAHLUMU B YJIOBJICTBOPEHHUM 3asIBIICHUS
OTKa3all, yKa3aB, YTO COOpaHHUE KPEIUTOPOB MPHUHSIIO PEIICHHE MO BOMPOCY, HE
OTHOCSIIIIEMYCSl K €ro MCKIIOYHUTEIbHOM KOMIIETEHIIMM W TIOTOMY HOCHT
pPEKOMEHATENbHBIN XapaKTep.

ATEIISALMOHHBIA CyJl ONPEICIEHHE HUKECTOSAIETO CyJa OTMEHUII U MIPU3HAI
o0XxayeMoe pelieHue coOpaHus HEINECWCTBUTEIbHBIM B CBSI3M C TPEBBIIICHUEM
coOpaHUEM TpHU €ro MPUHATUU TPEACIIOB CBOEH KOMIIETEHIIMH W HapyIIEHUEM
npaB 3asButrend. [lpy  3TOM  aneuUSIMMOHHBIM  CyJl  PYKOBOJICTBOBAJICS
nosioxkeHussMu ct. 12, 20, 126, 139 u 140 3akoHa 0 GaHKPOTCTBE, W3 KOTOPHIX
CIEQYEeT, YTO 3aKOHOJATENIEM pa3JejCHbl ITOJTHOMOYUA W, COOTBETCTBEHHO,
OTBETCTBEHHOCTh KOHKYPCHOTO YMPABJISIIOIIETO UM COOpaHUsl KPEAUTOPOB.
BcenenctBue storo coOpaHue KpeAUTOPOB HE BIpPaBE MPUHUMATH PEIICHUS IO
BOIIPOCAM, OTHECEHHBIM K KOMIIETCHIIMA KOHKYPCHOTO YMPABISAIOLIETO, NAXKE B
cllydae BHECEHUS TAKOT'O BOIIPOCA B MOBECTKY COOPAHMS CAaMUM YTPABIISIOIINM.

[Tocne OTKpBITHS KOHKYPCHOT'O MPOM3BOJCTBA B cwiy 1. 5 cT. 20 3akoHa o
OaHKpPOTCTBE HA KOHKYPCHOTO VYIPABIISIIOUIETO BO3JAaraloTcsi IMOJTHOMOYUS
PYKOBOAMTENSI JOJDKHMKA, HAa HETO PaCHpOCTPaHSIOTCS BCe TPEOOBAHHUS W TIO
OTHOILIEHUIO K HEMY MPUMEHSIOTCS BCE MEPbl OTBETCTBEHHOCTH, YCTAHOBJICHHbIE
3aKOHAMU ¥ UHBIMH HOPMAaTUBHBIMH IPaBOBBIMU akTamMu Poccuiickont @enepannu
JUISL PYKOBOJUTEISI TAKOTO JIOJKHUKA.

Cornacio mn. 77 IlonoxxkeHHss 1O BEIEHUIO OyXTraJTepCcKOro yuera H
Oyxrantepckoil oTueTHOCTH B Poccuiickoit deaepaiiuu, yTBEpKACHHOTO MPUKA30M
MunuctepctBa ¢unHancoB PO ot 29.07.1998 Ne 34n, peburtopckas
3aJ10JDKEHHOCTh, MO KOTOPOM HCTEK CPOK HMCKOBOW JIaBHOCTH, JPYTU€ JIOJTH,
HepeaJdbHbIE JUISl B3BICKAHMS, CIUCBIBAIOTCA IO KaXJAOMy 00s3aTeIhCTBY Ha
OCHOBAHUHU JIAHHBIX MPOBEJICHHOW UHBEHTApU3AIMU, MUCbMEHHOTO 0OOCHOBAHUS U
IpUKa3a PyKOBOAUTENS OPraHU3aLNH.



8

Takum oOpa3oM, TpHUHATHE pEIIEHUWs O COHCAaHWU JAeOUTOPCKOM
3aJI0JKEHHOCTH CYILECTBYIOIIMM 3aKOHOJATEIbCTBOM OTHECEHO K KOMIIETEHLUU
PYKOBOAMTENSL OpraHU3allMk, TO €CThb MNPUMEHUTENIbHO K MPEANpUSITHIO,
NPU3HAHHOMY OaHKPOTOM, - K KOMIIETEHIIMM KOHKYPCHOI'O YIIPaBJISIOLIETO.

JIeliCTBUST KOHKYPCHOTO  YIPABJSIOLIETO IO CIMCAHUIO J1eOUTOPCKOI
3aJI0JKEHHOCTH JOJKHBI O(OPMIIATBCS B BMJIE COOTBETCTBYIOILErO IpHUKa3a U
NUCbMEHHOI'O OOOCHOBAHMSI HEBO3MOXHOCTH B3BICKAHUS 3aJ0JKEHHOCTH. Takue
JNEeUCTBUSI JOJDKHBI OTPAXaThCsl B MPEACTABIAEMOM COOpPaHUIO KPEAUTOPOB OTYETE
KOHKYPCHOTO YIIPaBJISIFOIIETO O CBOEH JEATENBHOCTH U MOTYT OBITH 00XaJIOBAaHBI
JMIIAMHU, YYaCTBYIOUIMMHU B JieJie 0 OaHKPOTCTBE WM B apOUTPAKHOM IPOLIECCE IO
neny o OaHKpPOTCTBE, B MOPSIKE, MPEIyCMOTpeHHOM 1. 3 cT. 60 3akoHa o
OaHKPOTCTBE.

4. 3amuTa nNpaB KpeaUuTOPOB B Jejie 0 0aHKPOTCTBE

4.1. Bee aeiicTBUsSI apOMTPAKHOIO YIIPABJIAOLIET0 JOJIKHbI OAYUHATHCSH
TPeOOBAHMI0 MUHUMHU3AIUN U LeJecO00Pa3HOCTH PacxoA0B Ha olecrmedyeHue
cBoOeil /1eAATeJIbHOCTH, TNpPHUBJIeYeHHe APONTPAKHBIM YNPABJISIOIAM IS
o0ecriedyeHHsl CBOMX MOJHOMOYHII CTOPOHHMX OPraHM3aUMil U CHENUATHCTOB
A0JIKHO HOCUTH MCKJIIYNTENbHBIN XapakTep (1e10 Ne A60-32081/2006).

KonkypcHbIil kpeauTop oOpaTuicsi B apOUTPaKHBIA Cya C JKaloboW Ha
BPEMEHHOTO YIPABISAOIIET0, MPOCHI IPU3HATh HENPABOMEPHBIMU €ro JEHCTBUS
110 MPUBJICYEHUIO UHBIX JIUI Ha JIOTOBOPHOM OCHOBE C OIIATOM HMX AESITEIBHOCTH
3a CUET CPEeACTB JODKHMKA JUIsl 00eCIeYeHUs CBOMX MOJIHOMOYUMN, YTO IMPUBEIIO K
YMEHBIICHUIO KOHKYPCHOM MacCCBhI.

Cynom niepBoi MHCTAHIIMU B Kajao00e 0TKa3aHo.

ANEUISIUMOHHBIM ~ CYJIOM  OIpEAENIeHHe CyJa OTMEHEHO, JEeHCTBHUS
BPEMEHHOTO  YMPAaBISIOIIET0 IO COBEPILICHHUIO JIOTOBOpa C  OOIIECTBOM
«¥Opunnueckass pupma», NpuU3HAHBl HEHAIJEKAIIUM HCIOJHEHHEM BPEMEHHBIM
YIOPABJISIFOIIUMM BO3JI0’KEHHBIX Ha HETO 00S3aHHOCTEN.

N3 martepuanoB nena ciIeAyeT, YTO BPEMEHHBIN YNPABISIOMINAN 3aKIIOUHII C
obmectBoM «lOpuauyeckas ¢upmay AOroBOp, IO YCIOBUAM KOTOPOTO
BO3HArpaxkJieHue OOLIECTBY 3a OCYIIECTBIICHUE ACHCTBUM, NPeayCMOTPEHHBIX
noroBopoM, coctasisger 95.000 py0. B Mecsll W BBIIUTAYMBAETCS 32 CUET
MMYILIECTBA JIOJDKHUKA BHE OUYEpEH.

IIpu 3TOM, KaKk cieayeT U3 YCIOBHM JOrOBOpAa, MO CYLIECTBY BPEMEHHBIN
yHOpaBISAIOUMI mepenan oOLIECTBY HCIOJIHEHHE BCEX CBOMX IOJIHOMOYHMH, a
MMEHHO: BBISIBJICHUE KpPEIUTOPOB, YBEIOMIICHHE O BBEICHUM HaOIIOICHUS,
paccMoTpeHne TpeboBaHuM, BO3paKEHUI MO TPEOOBAHUAM KPEIUTOPOB, YIacTHE B
CyleOHBIX 3acelaHusAX, BEJCHHE peecTpa TpPeOOBaHMWI KpPEIUTOPOB, CO3bIB U
MIPOBEJICHUE TIEPBOr0 COOpaHUsl KPEAUTOPOB, MPOBEJIECHUE PO3bICKa MMYILIECTBA,
MPUHATHE MEp MO0 OOECHEeYECHHUI0 HMYIIECTBA, YBEAOMIICHUE PYKOBOAMTENA
OpEeanpusATAsS O TMOCIEACTBUSAX BBEICHUS HAONIOACHUS, MPOBEICHUE aHaIHM3a



(PMHAHCOBOTO COCTOSIHMSI JOJDKHUKA, OCYIIECTBICHHE BCEX HEOOXOJAMMBIX
JIEVICTBUI, CBSI3aHHBIX C OKOHYaHHEM HAOIIOICHHUS.

B cBsI3u ¢ 3TUM aneuISIUOHHBIA Cy[ CZeliajdl BhIBOJ O 3JI0yHOTPEOJICHUH
BPEMEHHBIM YIPABJISAIOMMM MPEIOCTAaBICHHBIM €My II. 3 cT. 24 3akoHa o
OAHKPOTCTBE MPABOM Ha MPUBICYEHUE HHBIX JHUI AJI1 OOECHe4YeHHs] CBOEH
nesrenbHoCcTH. KpoMe Toro, 3akiit0oueHHe YKa3aHHOrO JOTOBOpPA HE COOTBETCTBYET
NOJIOKEHUsIM M. 7 cT. 24 3akoHa O OAHKPOTCTBE, B COOTBETCTBHUH C KOTOPHIM
MOJIHOMOYUST ~ YTBEPXKIEHHOTO  CyJOM  apOUTpPaXHOrO0  YIPABJSIIONIETO,
BO3JIO’KEHHBIE JIMYHO HAa HETO, HE MOTYT OBITh MepelaHbl HHBIM JIUIaM.

[Ipu 5TOM amemIsSIUMOHHBIA CyJ yKa3aj, 4TO BCE JCUCTBHUS apOUTPaKHOTO
YOPABJISIIONIETO  JIOJDKHBI  MOJYUHSATHCS ~ TPEOOBAHUI0  MUHUMHU3AIMHU U
11e71ec000pa3HOCTH PACX0/I0B HAa 00ECIICUCHUE CBOCH JeATeIIbHOCTH, ITPUBJICUCHUE
apOUTPAKHBIM YIPABISIONIUM JJI1 00€CIICYeHUs CBOUX MOJIHOMOYUN CTOPOHHHX
OpraHu3alliii U CTICIIUATUCTOB JOJKHO HOCUTh UCKIIOUYUTEIbHBIA XapakTep.

BbIBOABI  ameyUIIUMOHHOIO  CyJa MOAJEpXkKaHbl CYJOM  KacCalMOHHOU
WHCTaHIINY.

4.2. IlpusHaBas :xan00y Ha JAeHCTBHS KOHKYPCHOIO YNPAaBJIAIOIIEIO
000CHOBAHHOI, aPOUTPAXKHBIA CyJA B Pe30JIOTUBHON 4acTH CyJ1eOHOI0 aKTa,
IMPUHATOrO MO pe3yJbTaTaM eé pacCMOTPEHMH, H0JI’KEH BbIHECTH CY:KIeHHE O
NPU3HAHUM  KOHKPETHBLIX  JefCTBHM  KOHKYPCHOIO0  YIpPaBJAOLIEro
He3aKOHHBbIMH (1e0 Ne A71-153/2004).

KoHkypcHBI KpeauTop oOpaTuics B apOMTpPaKHBIA CyA C KajloOoil Ha
JEHCTBUS KOHKYPCHOTO yIpapiisitoniero P. mo BkiroueHuto TpedoBanuii rp-Ha K. B
CcOoCTaB BTOPOH odepedau peecTpa TpeOOBAHUN KPEAUTOPOB JODKHHUKA U HX
YAOBJIETBOPEHUS 34 CUET KOHKYPCHOM MacCCHI.

OnpenenenueM apOUTPaXHOTO CyJla MEPBOM MHCTAHIMM kKajgoba B 4acTu
HE3aKOHHOTO YJIOBJIETBOpeHMsT TpeOoBanuii K. mpu3Hana 0OOCHOBaHHOW, B
OCTaJIbHOM 4YacTH HapyLUIEHWs MpaB M 3aKOHHBIX HHTEPECOB KPEIUTOPOB -
npU3HaHa HEOOOCHOBAHHOM.

ANEUTALMOHHBIN CyZ] W3MEHWJI OIPENEJICHUE CyAa IEepBOW WHCTAHIINM,
NpU3HAB JEWCTBUS KOHKYPCHOTO yIpaBisironiero P., BbIpa3uBIIMEcs BO
BKJIIOUEHHUH B peecTp TpeOOBaHUI KpeIUTOPOB JODKHUKA TpeboBaHul rp-Ha K., a
TaK)X€ B YJIOBJICTBOPEHUM HA3BAHHBIX TPeOOBAaHUM 3a CUET KOHKYPCHOH MAaccChl,
HE3aKOHHBIMH.

IIpy 3TOM Cyapl HMCXOAWIM W3 TOTO, YTO KOHKYPCHBIM YHNPABISIOLINAN
HEMpaBWIbHO KBanmupuuupoBan TpeOoBaHusi rp-Ha K. kak mpoucxomsuiue u3
TPYAOBBIX ITPABOOTHOLIEHUN MOCJIEAHEr0 C JOJKHHUKOM, MOCKOJBKY IPEIMETOM
3aKJIIOYEHHOI0 Mexnay rp-HoM K. W JOIDKHHMKOM JIOroBopa Ha OKa3aHHE
IOPUIMYECKUX YCIyT SBJSIETCA OKa3aHWE IOpUandeckou mnomomu. Ilpum stoMm
JOTOBOP HE COJCPKUT yKa3zaHus Ha ucnonHenue K. TpymoBod ¢(yHKuuHU, T.e.
paboThI MO ONPEIEICHHON CNEeLHMATbHOCTH, AOJKHOCTHU, HE COJEPIKUT YCIOBHS O
NOJYMHEHUU BHYTPEHHEMY TPYJIOBOMY PACHOPSAKY (peXuMy paboyero BpeMEHH).
VYcnoBusa 10roBopa mpeanosararoT BeINOJHEHUE K. ONpeneneHHoro 10BepUTesieM
o0béMa paboT MO0 BBIMOJHEHHE OMNpEASAEHHBIX JEUCTBUM (ydacTue B
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MOATOTOBKE JOTOBOPOB, KOHCYJIBTAIIMU IO IPABOBBIM BOINPOCaM, IOJTOTOBKA
MaTepuagoB O MPaBOHAPYIICHUSX) MPU CaMOCTOSITEILHOCTH B BBIOOpE MOPSIKA,
BPEMEHHU, CHOCOOOB M CPEJCTB JOCTHXKEHMS IeJId, T.€. OTPaXaroT YCIOBUSA
IPaXKIaHCKO-TIPAaBOBOI'O JIOTOBOpPa BO3ME3AHOT0 okazaHus yciyr (ti1. 39 I'K PO).

ANeUAIMOHHBIM  Cyl yKa3zall, 4YTO CyJ MNEPBOM HWHCTAHIUHU CHENal
000CHOBAHHBIM BBIBOJI O TPAXKIAHCKO-TPABOBOW MPHUPOJIE YKAa3aHHOTO BBIIIE
noroBopa, TpedoBanue K. He MOXET paclieHHBAaThCs Kak TpeboBaHHMe 00 oruiare
Tpyla Jul, paboTalIUX [0 TPYJOBOMY JOrOBOPY U HE MOJJICKUT
yAOBJIETBOPEHUIO B cOCTaBe TpeOoBaHUU BTOpod odvepenu. CrenoBareiabHO,
JEUCTBUSL KOHKYPCHOTO YIPaBJISIONIET0 P. MO BKIIFOYCHHUIO ATHUX TpeOOBaHHM B
peecTp B KauecTBe TPeOOBAaHMI BTOPON Ouepear W HX YAOBIECTBOPEHHE B ATOM
KauyecTBE MPOTUBOpPEYAT MOJI0KEeHHsM CT. 16 u 134 3akoHa 0 GaHKPOTCTBE, TO €CTh
ABJISIFOTCA HE3aKOHHBIMH. B 3TOMl 4yacTh CyJ TE€pBOM HWHCTAaHLMU BBIHEC
IpaBUIBHOE CYXJAeHHE 00 000CHOBAaHHOCTH Kaj00bl KOHKYPCHOI'O KPEIUTOPA.

Bwmecte ¢ Tem, BBIBOJ Cyna, 4TO ACHUCTBHUS KOHKYPCHOI'O YHPABJISIONIETO HE
HapyIlIalOT TpaBa W 3aKOHHBIE HWHTEPEChl KOHKYPCHBIX KPEAUTOPOB, HENB3S
pU3HaTh 000CHOBAaHHBIM. [l0CKOJIbKY TpeOoBaHUSI KPEIUTOPOB TPEThE ouepenu
YAOBJETBOPEHBI JIMIIIb YaCTUYHO, CJEAYeT NPU3HATh, YTO YyMEHBIICHUE
KOHKypcHOM maccel Ha 120.000 py0. BciiencTBUE HE3aKOHHOTO YIOBJICTBOPEHUS
TpeOOBaHMIA K. MOBJIEKIIO HEBO3MOKHOCTh COOTBETCTBYIOIIETO
MPOMOPIIMOHANILHOTO  YJIOBJIETBOPEHUS ~ OCTaBIIeiicss 4Yacth  TpeOoBaHUM
KpEAUTOPOB TpeTheil ouepenu. JlaHHOe OOCTOSTENHCTBO CBUIECTEIBCTBYET O
HapylIeHUU KOHKYPCHBIM yHOpaBISOMMM P. MpaB W 3aKOHHBIX HHTEPECOB
KOHKYPCHBIX KPEAUTOPOB HA MAaKCHUMalbHO IIOJHOE YIOBJIETBOPEHUE HX
TpeOOBaHMI, BKIIOYEHHBIX B PEECT.

B pe30nroTHBHOM 4YacTU 00KayeMoro cyaeOHOro akTa CyJ OrpaHUYUIICS
Cy)KIeHHEeM 00 0O0OCHOBAaHHOCTH 3asBICHHOW KOHKYPCHBIM KPEIUTOPOM >KalOOblI.
Mexnay Tem, apOUTpa)KHbI CyJ, YCTAHOBHB, YTO OCIIAPUBAEMBIE JCHCTBUS JIMLIA
HE COOTBETCTBYIOT 3aKOHY WM HHOMY HOPMAaTHBHOMY IIPaBOBOMY akKTy H
HapylaloT MpaBa U 3aKOHHBIE WHTEPECHl 3asiBUTENS B cepe 3KOHOMUYECKOU
NeATeNIbHOCTU, MPUHUMAET PEIICHNE O MPU3HAHUM TaKUX JEUCTBUN HE3aKOHHBIMH,
YTO JOJIKHO HaWTU CBOE OTPAKEHUE B PE3OJIIOTUBHOM YacTu CyAeOHOrO aKTa.

ApOUTpaXXHBIM CyJ] KacCallMOHHOM WHCTAHLUU OCTAaBWJI IIOCTAaHOBJICHHE
aneJUILUOHHOTO Cy/1a 0€3 U3MEHEHUSI.

5. Bonnpocbl 0aHKPOTCTBA OT/AEJbHBIX KATErOPHH T0J)KHUKOB

5.1. ITockoabky B m. 4 cT. 228 3akoHa 0 0AHKPOTCTBE MPeAYCMOTPEHO
eIUHOJINYHOE PACCMOTpPeHHE CyAbeil Jela 0 0AHKPOTCTBE OTCYTCTBYIONIETO
JN0JKHUKA, BbIHECEHHE JII000ro CyaeOHOro aKkra mo jJedy 0 OaHKPOTCTBe
OTCYTCTBYIOLIEr0 JOJIKHUKA CyIbeil eJHUHOJMYHO SIBJISAETCH MPAaBOMEPHBIM
(memo Ne A71-7532/2006).
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[IpencraButens coOpaHus  KPEAUTOPOB  OTCYTCTBYIOIIETO  JIOJDKHUKA
oOpaTwics B apOUTpakHBIN CYJ C XOJAaTaCTBOM 00 OTCTPAHCHHH YTPABIISIOIIECTO
OT UCTIOJIHEHUS 00sI3aHHOCTEW KOHKYPCHOTO YIPAaBIISIOIIETO.

OnpeneneHueM cyaa MepBO MHCTAHIIMM XOJAaTaliCTBO COOpaHUsl KPEIUTOPOB
yIOBJIETBOPEHO.

ATEIISIIMOHHBIA CyJl OTMEHWJI OIPENEICHUE CyJa INEepBOM HHCTAHIUU B
CBSI3M C HApPYIICHHEM HOPM IPOLIECCYalTbHOTO MpaBa U MPUHSI HOBBIA CyAeOHbIN
akT 00 yJOBJIETBOPEHUH 3aABJICHHOIO COOpaHHWEM KpeIuTOpoB xonaraictsa. [Ipu
ATOM aNeJUISIMUOHHBIN Cy UCXOAUI U3 TOTO, YTO B COOTBETCTBUHU C YACThIO 2 CT.
223 AIIK P® gena o HecocrosATelbHOCTH (OAHKPOTCTBE) paccMaTPUBAIOTCS
KOJUIETHAJIBHBIM COCTABOM CYZEH, €Clii MHOE HE MPEeayCMOTpeHO (denepalbHbIM
3aKOHOM, PETYJIUPYIOIIMM  BOINPOCHl  HECOCTOSTENBHOCTH  (OaHKPOTCTBA).
[TockonbKy WHOE TPUMEHUTEIBHO K PACCMOTPEHUIO BOIpOca 00 OTCTpaHEHUU
KOHKYPCHOTO YIPaBIAIONIEro B 3aKOHE 0 OAHKPOTCTBE HE yKa3aHO, TAKON BOMIPOC
JIOJIKEH paccMaTpUBATHCS CYJIOM B KOJUleThalnbHOM coctaBe (1. 1 ct. 145 3akona o
OaHKPOTCTBE, n. 2 HWuadopmammonnoro mnucema IIpesuauyma Beiciiero
Apoutpaxxknoro Cyna Poccuiickoit ®eneparuun ot 04.05.2006 Ne 108 «O
HEKOTOPBIX BOMPOCAX, CBSI3aHHBIX C HA3HAUYCHHEM, OCBOOOXICHHEM U
OTCTpaHEHUEM apOUTPANKHBIX YIPABIIAIONIMX B JIeaX 0 OAHKPOTCTBEY).

ApOUTpaXHBIM CyJl KacCallMOHHOW MHCTAHIIMM OTMEHUJ IOCTaHOBJICHUE
aneJUSIMUOHHOTO CyJla, OCTaBUB B CUJIE OINPEIECIEHUE CyJa MEPBOM MHCTAHINU U
yKa3zaB MpH 3TOM Ha TO, YTO MOCKOJBKY B M. 4 cT. 228 3akoHa 0 OaHKPOTCTBE
MPETyCMOTPEHO E€IUHOJIMYHOE PACCMOTPEHHE CyAbel Jnena o OaHKpOTCTBE
OTCYTCTBYIOIIIETO JOJKHUKA, BBIHECEHHE JIO0Or0o CyJeOHOro akra 1o ey O
OaHKPOTCTBE OTCYTCTBYIOIIETO JOKHUKA CYAbCH E€AMHOJIUYHO  SBIISICTCS
NPAaBOMEPHBIM W HE  TPOTUBOPEYHUT  TIOJOXKECHHSIM  ApPOUTPaKHOTO
IpoLeCcCyaIbHOTO Konuekca Poccuiickonn @enepanuu, MOpeaycMaTpPUBAIOIIETO
BO3MOXXHOCTh YCTAHOBJICHUS NPYyrUMH (eAepaTbHBIMU 3aKOHAMHU WHOTO MOPSAKa
paccMOTpeHus Jiena.

5.2. OO0s3aTeJIbHBIM  YCJI0BHEM [UIA MPHMEHEHHSl K JOJKHUKY
noyoxkeHui  MDenepaabHoro 3akoHa ot 24.06.1999 Ne 122-®3 «O0
0COOCHHOCTHAX HECOCTOATENbLHOCTH (0AaHKPOTCTBA) CYOBEKTOB €CTECTBEHHBIX
MOHOMNOJUIl TOMIHBHO-I)HEPIreTHYECKOr0 KOMILIEKCa» SIBJIAETCS HaJIu4ue y
HEero eIWHOro MPOU3BOJACTBEHHO-TEXHOJOTHYECKOT0 KOMILIEKCA Ha NpaBe
CcO0OCTBEHHOCTH MJIM HHOM BelllHOM npase (1en0 Ne A60-15462/2006).

Pemennem cyaa mnepBoil MHCTaHUMU MNPENNPHUATHE-TODKHUK IPU3HAHO
O0aHKpOTOM, B OTHOIIEHUU HETO OTKPHITO KOHKYpCHOE MpOu3BOACTBO. llpu 3TOM
Cyl TMOCUUTAN JOJDKHUKA CYOBEKTOM €CTECTBEHHBIX MOHOIIONHUN TOIUIMBHO-
sHeprernyeckoro kommiekca (TOK) wm ykazan Ha HeoOXoauMOCTh ydera
TpeboBanmii dDenepanbHOoro 3akoHa «OO0 OCOOCHHOCTSIX HECOCTOSTEIHHOCTH
(6aHKpOTCTBA) CYyOBEKTOB €CTECTBEHHBIX MOHOIOIUN TOIMIMBHO-HEPTETUUECKOTO
KOMIUIEKCa» TP YCTAaHOBJICHUWU NPU3HAKOB OAHKPOTCTBA 3TOTO MPEANPUATUS U
ero OankporctBe. Cya cpaenan BbIBOJ, YTO ONPEACISIOIUM JJisi OLEHKHU
OpraHu3aldd Kak cyObekTa ecTecTBeHHbIXx MoHonomuit TIK  sBusercs
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OCYLIECTBJIEHUE JEATEIIBHOCTU B cdepe ecTecTBeHHbIX MoHomonuil. To
00CTOSATENBCTBO, YTO MPOU3BOJACTBEHHO-TEXHOJIOTMYECKUN KOMIUIEKC JOJIKHUKOM
apeHJlyeTcsl y TpEeThbUX JMI, HE BIHUSIET HAa BO3MOXKHOCTh HENPEPHIBHOTO
IIPOU3BOCTBEHHOr0 Tpoliecca CHaOXXEeHUs NOTpeOuTeNel 3HepropecycamMu H
HEOOXOMMOCTh y4eTa 3TOro (hakTopa IpH MPOBEACHUHU IpolLenyp OaHKpOTCTBA
OTCYTCTBYET.

[IpenacraBuTenb  y4yaCTHUKOB — JOJDKHHKA,  OOXallyss — pelleHHe B
aneJUSIMUOHHOM TOPSAKE, MPOCUI €r0 OTMEHHUTh B CBSI3U C TE€M, YTO JOJIKHUK,
SBIIAIOIIMICS CyObEKTOM ecTecTBeHHbIX MoHomonuii TOK, He o6namaer
npu3HakaMu OaHKPOTCTBA TaKOro CyObeKTa, ycTaHOBIEHHbIMU DenepalibHbIM
3ak0oHOM «OO0 O0COOEHHOCTSIX HECOCTOATEIBbHOCTH (OAHKPOTCTBA) CYOBEKTOB
€CTECTBEHHBIX MOHOMOJIUM TOIUIMBHO-3HEPTETHUECKOTO KOMILIEKCA», MOCKOIbKY
CTOMMOCTh €r0 aKTHBOB, MPEICTABICHHBIX JEOUTOPCKON 3a0JKEHHOCTHIO,
IPEBBIIIAET €r0 KPEAUTOPCKYIO 3aJ0JKEHHOCTD.

ApOUTpaXKHBII CyJ aneJUIALMOHHON MHCTaHIMM YyKas3ad, 4yTo B c¢T. 1 u 3
OenepanibHbii 3akOH «O0 0OCOOEHHOCTSAX HECOCTOSTEIBLHOCTH (OAaHKPOTCTBA)
CyOBEKTOB €CTECTBEHHBIX MOHOMOJUN TOIUIMBHO-IHEPIETUYECKOIO0 KOMIUIEKCa»
YCTaHaBJIMBAET COBOKYIMHOCTbh MPU3HAKOB CYOBEKTOB €CTECTBEHHBIX MOHOMOJUN
TOK: 1) ux ocHOBHasl NEATEIBLHOCTh CBsI3aHA C MPOU3BOJICTBOM DJIEKTPUUYECKOMH,
TEIJIOBOM SHEPTruM, M0ObIYEeH MPUPOJHOIO Ta3a, NMpHU OCYIIECTBICHUU KOTOPOU
CyMMa BBIpDYYKH OT peanu3anuu cocrapiisieT He MeHee 70% oT oOmiel cyMMbl
BBIPYYKH OT peanu3ainuu; 2) Takoh CyOBeKT 00JiajacT Ha MpaBe COOCTBEHHOCTH
WIM WHOM IIpaBe€ €IMHBbIM MPOU3BOJCTBEHHO-TEXHOJIOTHUUYECKUM KOMIUIEKCOM,
0o0ecreunBaOIIMM  HEMPEPBIBHBIA ~ TpollecC  CHAOXKEHHs  moTpeduTeneit
HHEPreTUYECKUMHU PECYPCAMHU.

IIpm sTomM u3 comepkaHus I. 2 cT. 1 Ha3BaHHOro 3aKoHa CIIENYET, 4TO
JOJDKHUK JIJISl TPU3HAHUS €T0 CyOBEeKTOM ecTecTBeHHBIX MOHOomoaui TOK nomkHO
0o0JlajlaTh  BBINICYKAa3aHHBIM  HMYIIECTBEHHBIM  KOMIUIEKCOM Ha  IIpaBe
COOCTBEHHOCTH WJIM MHOM BEIIIHOM MpaBe W3 YHUCIA yKa3aHHbIX B ['pakaaHckoMm
Konekce Poccuiickoit denepannu.

W3 maTepualioB Jie1a OYE€BUIHO, YTO MPEAIPUITHE-TOKHUK BIAJECET TAKUM
MMYLIECTBEHHBIM KOMIUIEKCOM Ha IpaBe apeHIbl B COOTBETCTBUM C JOTOBOpPaMHU
apeHibl, 3aKJIIOYEHHBIMH C PAJIOM JUI — COOCTBEHHHUKOB COOTBETCTBYIOIIMX
OTJIETbHBIX 00bEKTOB HHPPACTPYKTYPHI AIMEKTPO- U TEIIOIHEPTETUKH.

[IpaBo apeHapl K BEUHBIM NpaBaM He OTHocuTcsA. ClieoBaTeNbHO,
peanpusThe-I0KHUK He 00J1a/1aeT OJTHUM U3 JBYX BBINICYKAa3aHHBIX MPU3HAKOB,
HEOOXOMUMBIX I TPU3HAHMS €ro OpraHu3alMei, B OTHOIICHUH MPOUEIYP
OaHKpOTCTBA KOTOPOM ClEIyeT pYKOBOJACTBOBaThcsl HopMmamu DenepanbHOro
3akoHa OT 24.06.1999 «O06 0COOEHHOCTSIX HECOCTOSITENHHOCTH (OaHKPOTCTBA)
CyOBEKTOB €CTECTBEHHBIX MOHOIOJIUN TOIUIMBHO-DHEPTETUYECKOTO KOMILIEKCAy.
Pa3pemass Bompoc 0 HanuuMM y JODKHUKA IPU3HAKOB OaHKPOTCTBA, CYAY
HaJJIEkKaI0 PYKOBOJICTBOBATHCS O0IIel HOPMOIA cT. 3 3aKkOHA 0 OAHKPOTCTBE.

Cya xaccallMOHHOM MHCTAHIIMM MOJAEPKal BbIBOJIbI alleJUIILUOHHOTO CY/a.



