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CsetnaHa AnekcaHnppoBHa BabkuHa
cynbn BocemHaauatoro apbutpaXHoro aneinsumMoHHoro cyaa

B cTatbe paccmaTpuBaeTcs akTyallbHblA NPaKTUYECKUIA BOMPOC: O BO3MOX-
HOCTY NpeKpaLLeHus anennsaumMoHROro NPOM3BOACTBA B Cly4Yae, eCnv CyAoM
NepBOM MHCTaHLIMK NPUHATO peLleHne Nno Xanobe Ha AelcTBMS apbuTpax-
HOTO YNPaBnAOLWEro, a K MOMEHTY NepecMoTpa COOTBETCTBYIOLLErO peLle-
HUSI B cyfle anenfsiyMoHHON MHCTaHLMN OOMKHUK MO AeNy 0 GaHKPOTCTBE
NMKBUOMPOBAH.

KrroueBble crioBa: 6aHKPOTCTBO, TUKBUAAUNA JO/DKHUKA, PeKpaLLenue
pon3BoACTBa Mo anesuALMOHHON Xxanobe

MNMpoueccyanbHble NPo6eMbl NpeKpaLleHns
npou3BoAcCTBa NO anesNALUOHHbLIM Xanobam

npu paccMoTpeHuun aes o NPpU3HaHMn He3aKOHHbIMMU
AEeVCTBMW apoUTpPaXKHbIX YNPaBRAOLLNX

Kak M3BECTHO, €12 O HECOCTOSITCILHOCTH (BAHKPOTCTBE) pacCMaTPHBAIOTCS CYI0M 110
001N M npaBuiIaM ApOUTPAKHOIO 1IPOLCCCYAILHOTO 3aKOHOAATCALCTRA ¢ OCOOCHHOCTS-
MU, YCTAHOBICHHBIMH DeaepaibibiM 3aKOHOM 0T 26.10.2002 Ne 127-D3 «O HecocTog-
TeILHOCTH (0anKpoTCTBE)»' (C1. 223 ATIK P®). B yactHocTu. ¢T. 60 3akona o 6aHkpot-
CTBE MPCAYCMOTPCHA BO3MOXHOCTD 18 JTUL, YUACTBYIOILMX B apOUTPAXIIOM TIpoLccce
110 A¢TY 0 0aNKPOTCTBE, 1101aBaTh HAa pACCMOTPEHHE CYAa XKA100b1, B TOM YKCIC XAT00b)
Ha JeHcTBUs apOouTpaxkHoro ynpasasioinero. o pesybrataM paccMOTPeHUs YKa3aH-

! Haree — 3akon o dankpomemee.
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HBIX 3a8BACHUI, XOHaTAlUCTB W XKan00 apOUTPAXKHBIM CYIOM BBIHOCUTCS OIlpelcicHHe
(n. 1 ct. 60 3akoHa 0 6BaHKPOTCTRE).

BO3MOXHOCTE 0GXaN0BAHUSL NIPUHSTOTO CYIOM IIEPBONH WHCTAHUMHU ONpPEASISHUS
NIPEeNyCMOTPCHA KaK HeMmocpeacTreHno ¢1. 60 3akoHa o GaHkporeTse, Tak ¢ cT. 188
AllK P®.

B cBOIO ouepenb, paccMOTpPCHHE Aesa 0 BaHKPOTCTBE yallle BCEro 3apepuiaeTcsi npu-
HATUEM OIPEACICHMS O 3aBCPIUEHUN KOHKYPCHOI'O TIPOU3BOCTRA, KOTOPOC MOIIEKHT
HCMCILICHHOMY UCTIOTHEHUIO M SIBASCTCSI OCHOBAHWCM /1731 BHCCCHMS B EaunbIi rocy-
JIAPCTBEHHBI PCECTP IOPUIMUYECKHMX JUIL 3aTIUCH O JUKBUAALUM gojkHUKa (n. 1, n. 3
crathi 149 3akona o 6aHkpotcTse). Buecetine 8 EIPHOJI 3anucu o AMKBUAALUH A0AX-
HUKA, TOMUMO 1IPCAYCMOTPCHHLIX ¢T. 63 'K P® nocieiacTBUid, BIcHCT B TOM UUCIE U
npolueccyalbHblE MOCAECACTBUS, 4 UMEHHO HEBO3MOXHOCThL OOXATOBAHUS OIpenee-
HHS O 3aBEPHICHWH KOHKYPCHOTO 11POM3BOACTBA. ApOUTpaXHbIN cyl 00s13aH Mpekpa-
TUTh MPOU3BOICTBO NO AMNC/UISILIMOHHON XKajl00¢ HPUMCHUTCNBHO K 11. | 4. | cT1. 150
AlK P®.

YuuTsIBasi BO3MOXHOCTB B PAMKAX fei1a 0 DAHKPOTCTBE pACCMATPUBATD MHbIE CAMOCTO-
ATeNIbHBIC TPeOOBaHUSI U GOPMHUPOBAThL OTCHBHBIC 1IpousBoncTsa, IlacHym BAC PO
B 1. 48 nocratiopacHusi ot 15.12.2004 Ne 29 «O HEKOTOpLIX BOIIpOcax HPAKTUKH TIPH-
MeneHusi DejicpalibHOro 3akoHa «O HecoCTOATCALHOCTA (BAHKPOTCTBE)» YCTAHOBMI
BpPeMEHHEIC 1PeAesibl PACCMOTPEHHMSI TAKMX €1 — 110 BHECEHMS 3alIMCH O JTMKBHAAILHH
nomxuuka B ETPIOJI. C MoMenTa BHCCCHUSI 3al1UCH apOUTPAXHBIN Cyil NOKEH Bbl-
HECTH onpeieaeHue 0 IPCKPAILeHUH 1HPOU3BOACTRA 110 PACCMOTPCHUIO BCeX Pa3HOr1a-
CUIA, 3asiBACHUH, XoaaTaicTB 1 xai100. Ka3anock Obl, NO3KMIMS OAHO3HAYHA U 10CTa-
TOUHA sicHa.

OnHaKo BOZHHUKACT BOHPOC: KAK JOKCH MOCTYNIUTL CYI anc/LisiLHOHHON MHCTAHTIIMT
B CJ1yuae, ceam kanoba Ha JeicTBUs apOUTPAKHOTO YIPABAMIOLICTO PACCMOTPCHA CYAOM
TIEPBOW MHCTAHLIMM, NPUHAT CyAeOHbBIN aKT, @ K MOMCHTY €70 TICPECMOTPA B alle;AnIn-
OHHOM HOPSLAKE JIOIKHUK JIMKBUAUPOBAH?

ITiaenym BAC PD chopamuponat MpaBoByIo MO3UITHIO 0OINCIO XapakTepa, COrJIACHO KO-
TOPOIi CyA ancLISILMOHHOW MHCTAHIIUY PCKPALLIACT 1IPOU3BOACTBO MO Al UISIIIMOHHOM
Kanobe nMpUMeHUTeILHO K 1. 5 4. 1 ¢1. 150 ATIK P® B ciyyae, cciu nocae NpUHSITUS
PCILCHHS CYiIlOM NEPBOH MHCTAHUMM COCTOSIACH JWMKBHAALIMS OpTraiin3aliuu, sipisio-
uieicst cropoHol B iteiic (n. 31 nocrtanopacuus ot 28.05.2009 Ne 36 «O npumeHeHnu
ApOUTPaAKHOTO TpoleccyaibHOro koackea Poccuniickoil Mejlepauunt Npu paceMoTpe-
HUY 1A B apOUTPAXKHOM Cyie alCLISIUMOHHON HHCTAHIIMNAY ).

Mexay Tem Tiph petieHuH 0603HAYCHHOTIO BbILIC YACTHOTO BOIIpoca B CyAcOHON nipak-
THUKC CAOXKUIOCH 1Ba MOAXO0A.

CTOPOHIIMKY NCPBOI TOUKH 3PCHUS? UCXOASIT U3 TOTO, YTO TPABOBYIO TIO3ULHMIO, CO-
nepxaiuyiocs B 1. 48 nocraHosaenust Iliaenyma BAC P® «O HekoTOphIX BOMpoOcax

Hocmanosaenue PAC ¥paisewoeo oxpyea om 135.09.2010 Ne @09-7467/10-C4 no deay Ne AQ7- 18064/2005, onpe-
de.enue PAC Ypascroeo oxpyea om 25.03.2008 Ne PO9-4240/07-C4 no de.ay Ne A47-5641/2004- 14TK.
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NMpakTUKU NpuMeHeHus MenepalbHOro 3akoHa «O HECOCTOSTCILHOCTU (DanKkpot-
CTBE)» CJEAYET TOJAKOBATL PACIIMPUTENLHO, PACTTPOCTPAHSISL €€ HE TOJBKO Ha XKajlo0bl
Ha jicicTBUS (0e31eHcTBUE) apOUTPAKHOTO YIIPAB/ISIIONIETO B iACi¢ 0 DaHKPOTCTBE, HO H
Ha aneIsIlIMOHHBIE Xaj100bl HA CY/1eOHbBIC aKTbl, IPUHATBLIEC 110 PE3yJabTaTaM paccMoT-
PCHUS CYAOM IICPBOM MHCTAHLMM Xajl00 Ha aelcTBUs (Oes3nciicTBre) apOUTPaKHoro
VYIIPABISIIOLICTO.

HaHHBIN 10/X0A KaxXeTcst BCPHbIM JINIIIL Ha nepnbm B3IJ151/1; ToJ1aracM, 4uTo IpoLec-
CVa/IbHBIX OCHOBAaHUH, MPCISITCTRYIOIIHUX PACCMOTPEHUIO aneuIsIMOHHON Ka100bl,
HE MMCCTCHI.

C MoMeHTa BO30OYXICHUS IIPOU3BOACTBA 110 ey 0 BAHKPOTCTBC BO3ZHUKAIOT ITPOLEC-
CYaJbHbBIC 1IPABOOTHOIICHUS MCXIY JULIAMU. YUACTBYIOIIUMU B apOUTPAXKHOM 11pO-
Lecee o ey 0 GaHKPOTCTBE, a TAKXKE CYAOM, B ULeM IIPOU3BOACTBE OHO HAXOAUTCH,
B.®. Tlonongonyio orMeuaeT, YTo CNCUU(PUKON OTHONIEHWS HECOCTOSITCIBHOCTH
€ TIPOLCCCYATBLHO-TIPABOBON TOUKH 3PCHUSL SIBJISICTCS OTpeAcicHUE ero Kak Buiaa npo-
1CCCYAILHOTO COYUACTHUS, TIPCACTABISIONIETO COOON MHOXKCCTBCHHOCThL 3aMHTEPCCO-
BAHHBIX MO JICJ1Y JINI M OTHOCSIIIIETOCS] K AKTUBHOMY BUIY MPOLCCCYATLHOIO COYUACTHS .
Bpsia v, 0IHAKO, UMEIOTCSE OCHOBAHMS TTOAraTh, YTO 9TO COVUACTHUE dBJISICTCS 00s13a-
TEABHBIM, TAK KaK MHOXECTBEHHOCTL (DOPMUPYETCSl HA CTOPOHE 3asiBUTENS (aKTUBHOI
CTOPOHBI), 4 BOZMOXHOCTbL HNPUHYIUTCIBHOTO BOBJICUCHUS B IIPOIIECC B TAKOM Cyuac
HC OCHOBaHa Ha IoNoXeHUsIX cT. 406 ATTK P®D.

B To e BpeMsi mpoueccyaibHOC PABOOTHOLIEHKHE HCCOCTOSITCIBHOCTH SIBIISICTCS CI0X-
HBIM TI0 CBOCH CTPYKTYPC M OTJIMYACTCSI AMHAMUUHOCTLIO. U3MCHEHUSIMU CBOEH CTPYK-
TVPBI HA pa3HbIX Talax passutusi. B 1actHOCTH, MPaBOOTHONICHUC HA CTAAUN KOHKYPC-
HOI'O MPOU3BOICTBA MO OOLIECMY MPABUIY 3aBEPLIACTCS JMKBUJIAIIMEH A0KHUKA, HO
TOJBLKO 9TUM HE UCUEPIIBIBAETCS.

ApOUTPaKHbBIU yIIPaBASIONIMI B paMKax Aes1a 0 OaHKpOTCTBE 001a1aeT JIBOHCTBEHHBIMI
noaHoMouusiMu. C 01HOHN CTOPOHDBI, OH IIPCACTABISCT MHTEPECHI A0JKHUKA W ICHCTRY-
€T KaK ¢ro pykoBoauten (11. 2 ¢T. 126 3akona o 6aHKpOTCTBE), € APYTroi — OH SIBASICTCS
Gurypoii caMoCTosSTCABHOM, TIOCKOILKY K HEMY HEIIOCPEICTBCHHO MOIYT ObITh 1IPEib-
SIB/ICHBI TPEOOBAHUSI, CBSI3AHHbIE ¢ UCIIOTHEHMEM UM (DYHKLHI KOHKYPCHOTO (BpeMeH-
HOI'0, BHCIIHETO) YIPaBISIONETo (1. 60 3akoHa 0 0DAHKPOTCTBE).

B ciyuae monauym KOHKYPCHBIM KPCAUTOPOM KaJI0OLI Ha HCHUCTBUS apOUTPaKHOIO
VIPABASIOLLICTO MOCACIAHUN OCYLIECTRASICT 3alIMTY UMCHHO CBOMX IIpaB, TO CCTh yua-
CTBYET B apOUTPAXHOM IIPOIIECCE KAK CAMOCTOSITETbHBLIM YUACTHHK T1POTIECCYaIbHOTO
MPABOOTHOUICHMSL. UCIIONB3YSt IIPOIIECCYVAIBHBIE MEXAHU3MBI 3aWnThL. [Tpuuem B HTOM
CJIydac €ro CJCIYCT CUUTaTh AKTUBHOH CTOPOHON Ipolecca. Tak Kak apOuTpaKHblii
YIPaBJSIOWKAI 10Ka3bIBACT MPABOMCPHOCTL CBOMX AEHUCTBHIL. Polb Z0JKHUKA B TAKOM
NIPOLIECCE ABISICTCSH YC.IOBHO HOMUHATLHOMN . ITOCKOJIBLKY O0XATYIOTCS JICHCTBUS ClICIIH-
ATbHOro cyOBLEKTA 1IPABOOTHOLICHHS KAK B MATEPUAIBLHOM CMbICIIE, TAK W B IIpollec-
cyanbHOM. B xose paccMoTpenus Xkao0bl Ha ACHCTBUS apOUTPAKHOIO VITPABJISIIONIETO
JCUCTBUS JIOMDKHUKA OCTAKTCSI BHE TIPCICIOB UCCICI0BAHNS CYiA.

Ca.: Honondony.io B.@. Konrxypenoe npaso: npacogoe pecy.iuposanie Hecocmosme.bHocmu (OGHKpomemed): yueo.
nocodue. M., 2001. C. 29— 35.
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BUla CYAOIIPOU3BOACTBA) JOJXKHA ObITh obecieueHa rocynapeTBoM (MoCTaHOBACHHUS
ot 03.02.1998 No 5-T1, ot 16.03.1998 Ne 9-11, ot 02.07.1998 Ne 20-TI1, ot 06.07.1998
No 21-T1 v o1 28.05.1999 Ne 9-11).

Ha Haiu B3misiit, pacCMOTPEHUE arleUIsSIIMOHHON Xa100bl Ha CYACOHDBIN aKkT, TPUHSTHII
110 pe3vibTaTaM PaccMOTPEHMsE Xas100bl Ha JICHCTBUSI ApOUTPAXKHOI0 YHPAaBISIONIEro.
oDeCIIeuMBacT TAKKE PEAIN3AlIMIo T1paBa Ha CTIPaBeLIMBOE U Ny0auuioe pasoupareib-
¢TBO (cT. 6 EBpOIciCcKOW KOHBCHIIMM O 3allIMTe MpaB ueloBeKa U OCHOBHBIX CBOOO).
CoracHo npeueacHTHO# npaktuke EBporieiickoro cyaa no npapam ucioneka (71e10
Aflaire linguistique beige, 23.07.1968) nanHas cratbst KOHBCHIIMU HE TIPUHYXIAET TO-
CYAAPCTBA CO3/AATDH CY BTOPOI MHCTAHIIMM, €CJIM TAKOE BCE KE MPOUCXOINT. TO OHO Bbi-
XOIUT 33 paMKHK CBOUX 00s13aTC/AbCTB. TeM HC MEHEC IoCyAapcTBO HApYILMIO ObI CT. 0,
aBMmecte ¢ Hell v er. 14 KonpeHuyu (0 3anpeTe AMCKPUMMUHAIIMKI), ¢CIu Obl 0TKA3a/10 0e3
3aKOHHOI'0 OCHOBAHMSL B OTOM 11YTH 00XaNM0BaHUs OAHUM JIMLIAM, TOI/Ia KaK IO TOH Xe
KATCrOPUU ACT LIS APYTUX JIALL OH Oblit OBl QTKPLIT,

U3i10KeHHBIE MEKIYHAPOAHDbIE MPUHLMIILI HAILIWM CBOC OTPAKEHWE M B MPAKTHKE
PACCMOTPEHMS K100 Ha ACHCTBUSI apOUTPAKHBIX VIIPABJISIOUIMX U B Cayyasx, KOria
K MOMCHTY PAcCMOTPEHUsl XAno0bl MOCACHAE OTCTPAHCHBI MO0 OCBOGOXJICHBI OT
VICTIONHCHMSE 00s13aHHOCTEN KOHKYPCHOIO (BPEMEHIIONO, BHCILICTO) YIIPaBsisiioIero.
CynebHas npakThKa Tollaa 1o MyTH TIPUBIEUEHNsI OTCTPAHEHHBIX (OCBODOXKIEHHBIX)
apOUTPAKHBIX VIIPABISIONIMX K YUACTUIO B PACCMOTPCHUM KOHKPETHOM Xan00bl. U 310
TIPEACTABISIETCS] BCPHBIM, MOCKOIbKY OHU JIO YTPAThl COOTBCTCTBYIOIICTO 11POLIECCYATb-
HOTO cTatyca aBILAUCh JAULAaMK, YIacTBYIOIUMY B Jiesie 0 BaHKpoTCTBe, UTo obycian-
JIUBAET MPaBOMCPHOCTD HPUBICYCHHS VIIPABISIONIMX LIS PACCMOTPCHUSI KOHKPETHOM
KAMOOBI U NPEAOCTARISIET BO3MOXHOCTL OTCTAMBATL CBOM UHTEPECHI.

Kak ormeuanoch padee, u B AITK PD, u B cr. 60 3akona o GalKkpoOTCTBE HANPAMYIO
NPCIYCMOTPCHA BO3MOXHOCTBL O0XAI0BAHMS HE BCTYIMBLICTO B 3aKOHHYIO CHITY OIIpC-
JIeJIeHHs! CyAa NMePBOM MHCTAHLIMU, TIPUHSTOTO M0 PE3VIbTaTaM PaCCMOTPECHUS XAT00hH
KpCaUTOpa.

WmeHno nostomy B cyaeOHOM 11pakTHKE CPOPMUPOBAIICS BTOPOI NOAX0L — O TOM, UTO
V VUACTHUKOB PACCMATPUBACMOTO 1POIECCYATHLHOIO TMPAaBOOTHOUICHUSI (KPCIUTOPOB
W apOUTPAXKHOTO YIPABISIIOILETO) CYIIECTBYET 1PABO HAa 11EPECMOTP CY1cOHOro akra u
verpanenue cyaedHoil olmoKy, ciie10BaTeNIbLHO, Y Cy1a B TAKOM CAy1ae BO3HUKAST 00s-
3aHHOCTh NIPOBEPUTD CYICOHbBIN aKTe.

B civuae xe npekpalllcHHsi TPOU3BOICTBA 110 XaA00e apOUTPAKHOIO YIPABJISIONIETrO
B CY/IC alC/UBIIIMOHHONW UHCTAHUUK HapyuatoTes tpeboraHus obecticuenust dduhex-
TUBHON 1PABOBOIL 3AIIUTHI M YCTpaHetust cyiednoil ommbku. Kpome Toro, ciesoBarue
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e Caweua M. Hpeuedenmor Esponeiicioeo cyda no npasas ue.io6exa. Pyrkoeodsiuque npunyunst cyoeonoir npar-
muKH, OMHOCAWUCCH K 8PONCIICKOl KONGCHIIIN 0 3AUUIMe NPAG HC.106CKd U 0CHOGHBIX ¢60000. CY0eOnas npakmuxa
¢ 1960 no 2002 2, Cllo., 2004. C. 296—297.

Hocmanoesaenus PAC Ypaaockoeo okpyea om 22.11.2010 No D09-9822/10-C4 no deay N A07-10093/2007,
om 30.06.2010 No @09-4920/10-C4 no de.ay Ne A07-6205/20006, om 20.05.2009 No PO9I-1675/09-C4 no deay
No A76-51531/2005-36-333, PAC Lenmpa.ibnoeo oxpyea om 17.05.2010 No DI10-1804/10 no deay No A48-
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OucKyCccuoHHasi TpubyHa

3TOMY TOIXOY BJIEUCT BOZHUKHOBEHME €Ille OMHOM NpaBOIMPUMEHUTETHHOU IIpobie-
MBIl — B 3aKOHHYIO CHJTY BCTYIIAET ONPEICICHNUE CYlla TIEPBON WHCTAHIIUM O IPU3HAHUHA
HE3aKOHHBIMM TEUCTBII apOUTpaskHOTO YIIPaBAgIOIIEro, KOTOpoe He OBLIO IMPOBEPEHO
B IIEJISIX UCITPABJICHUST CYACOHBIX OIMUOOK B OOBIYHBIX (OPAVHAPHBIX) CYACOHBIX MTPO-
nefypax. 91o ONPENCICHUE Cyla MOXET MOBJIMSTH Ha TIpaBa U 00SI3aHHOCTH KPeIUTOpa
WIW apOUTPaKHOTO YIIPABISIONIEro (Hampumep, OYAET I10J0XEHO B OCHOBY IIPOTOKOJIA
00 aIMUHUCTPATUBHOM TpaBoHapyiieHun’). CyneOHblii akT, IPHHATHIN IO pe3yabTa-
TaM pacCMOTPEHUS K00kl Ha JEHCTBUS apOUTPAXKHOTO YIIPABJISIONIETO, TAKXKe BIeYeT
3a cO001 BOBMOXHOCTE TIPEIBSIBIEHUS HEIIOCPEICTBEHHO K apOUTPaKHOMY YIIPaBIIsIO-
meMy HckoB (11. 48 nocranoBneHust [lmenyma BAC P® «O HeKOTOPBIX BOIpOCaX Ipax-
TUKY TipuMeHeHUsa PenepaibHoro 3akKoHa «O HECOCTOATENbHOCTU (GaHKPOTCTBE)»),
B TOM 9YHCJIE O B3BICKAHWH YOBITKOB, CBA3AHHBIX C HEHAIEXKAIINM HCTIOMHEHUEM UM
BO3JIOXXEHHBIX Ha Hero o0s3aHHOCTeW. [1pn 3TOM BOZHUKHYT MPENSITCTBUS VTSI OTIPO-
BEPKEHUS COOTBETCTBYIOUIMX OOCTOSTENBCTB B CHIIY HOPM 4. 2 ¢T. 69 m 1. 2 4. | ¢T. 150
AITK P®. S v

B 3akiioueHMe XOTeNOCh Obl OTMETHUTb, YTO, TIPUACPXKUBASACH JAHHBIX BHIBOIOB, ap-
OuTpaXKHble CyIbl HE Hapylaiu Obl IIPUHIIMIA TIPABOBOM OIPEAETCHHOCTH, a, HA000-
POT, YCTpaHWJIM OBl HEICHOCTH MPU PACCMOTPEHMH XKajio® Ha JeHCTBIST apOUTPaKHBIX
YIIPABJISIIONINX, B TOM YKCJIE HPU IIEPECMOTpe CYIeOHOTO akTa B ane/UIIIMOHHOM TIO0-
psiixe, 1 obecneviiv Obl COOMIONEHKE TIPAB U 3aKOHHBIX UHTEPECOB KPEAUTOPOB U ap-
OUTPAXHOTO YIIPABRJSIOIIETO B ITOCAEAYIOIIEM.,

Tlocmaroenenue PAC Llenmpanstozo oxpyea om 06.07.2010 no deay Ne A23-4137/076-17-1911CII.
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