Cype6Has npaxTuka. KoMmmeHTapum

Upuna AnekcaHpposHa Menuxosa
3aMeCTUTENb Ha4anNbHUKa OTaesa aHanusa v o600LeHnsi CyaebHow NpakTnku
Bocemnapuatoro apbutpaxxHoro anennsaUmoHHOro cyna

Cratbs npefcTaBnaeT co60 KOMMEHTapuii K 0606LLeHMIO CyaebHon npak-
TUKWN paspeLUeHns Crnopos, CBA3AHHbLIX C MPUMEHEHWEM OTAEfbHbIX NONo-
XeHWn YacTu nepeor Hanorosoro kogekca Poccuitickoin Gepepaunn. ABTop
KOMMEHTapusa Kak paspaboTuuK rpoekTa 0606LUeHUs cyaebHON NpakTukn
NOAICHAET MPUYNHBLL BKITKOYEHUA TEX UNKU UHLIX NPpUMepoB cynebHOn npak-
TUKW B YKa3aHHbI aHanuTUyYeckuini JOKYMEHT, a Takxke NpuBoauT Kpatkoe
060CHOBaHWE MOAXOL0B, CNOXUBLLMXCA B JOKTPUHE U CYAeOHOW npakTuke
1o NoBo4y NPUMEHEHNA HEKOTOPbLIX HOPM HaNoroBoro 3aKoHoLaTenLCTBA.

KroqeBbie crioBa: U3MEHEHIS B PELIEHUE O B3bICKaHA Hasora,
BHYTDUBEAOMCTBEHHBIN Y4eT, HEAOUMKA, AOCYREOHbIA NOPALOK
yperynMpoBanHus criopa, Harnorosas OTBETCTBEHHOCTb,
Heynnarta Hasora

KommeHTapui kK 0606L1eHUI0 NPaKTUKKN pa3peLueHns
BoceMHaguaTbiM apoUTpaXKHbIM anennaLMoOHHbIM CYAOM CNOpPOB,
CBSI3aHHbIX C NPUMEHEeHNEM OTAENbHbIX MOJIOXKEeHUN HaCcTH NepBown
Hanorosoro kopekca Poccuinckon degepaumu’

Kak cripaBeasanBo oTMeuaeTcesi B TEOPHU 11PABA, ONPEAC;ICHUE HOHSITUI, KOTOPLIMU OHO
OTICPUPYET, — VCIAOBHE XMDCKTUBHOCTH HOPM Mpasa’. CKaszanHoe B IOJIHOH Mepe oT-
HOCHUTCS U K HAJOTOBOMY 3aKOHONATEAbCTBY, KOTOPBIM B KavUeCTBe OAHOH M3 rapai-
TUI CMBICJOBOUM AOCTYITHOCTH W, KAK CACACTBUE, UCTIOJHUMOCTU HOPM MPEILyCMOTPC-
HO TOJKOBAHUE BCCX HEYCTPAHMMBbIX COMHEHUN, HPOTUBOPCUMI U HESICHOCTCH aKTOR
3AKOHOJATE/ILCTBA O HA1OoTax ¥ ¢OOpax B NOAL3Y HANOTOMIATEALIIUKA, TLIATEeIbIUKA
coopos (11. 7 ¢1. 3 Hastorosoro xosiaexca Poceniickoit @esiepaunn’y. OQaHAKO, Kak Hucal

¥ 0dobpeno nocmanoe.ienyes npesuduyya Bocemuadyamoeo apoumparcioo aneisyionioo cyoa om 03.09.2010
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2 Hawi A. Hpasomeopuecmeo. Teopus u saxonodame.snas mexnuka. M., 1974. C. 194.

3 Haree — HK PD, Kodexe.
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A.C. TIMronxuH, nojHas ICHOCTh CMBICNIA HOPMATUBHOTO aKTa MOXKET ObITh YCTaHOB-
JIEHA M B XOJIE €ro TOJKOBaHHs. B GOMBUIMHCTBE CIYIAEB TAKOTO PoJa HEACHOCTY BO3-
HUKAIOT B IPOLECCE NCIUCITICHUS HATTOTOB M KACAIOTCS TOJIKOBAHUS apOUTPAKHBIMU CY-
JaMU TIONIOXEHWT Bropoi Jactu Konekca. BMecTe ¢ TeM psifi TPaBOBBIX BOTIPOCOR OBIT
BBISIBJIEH B XOJI¢ MCCIeTOBAHUS TPAKTUKH NPUMeHEeHUST HopM yactu neppoit HK P®.

Tax, B m. 1 O6o0LIeHNs TIpeacTaBiIeHa CUTyallFsd, B X0J¢ KOTOPOI CYIOM ameIsli-
OHHOM MHCTAHLIMYU pa3pelicH BOIIpoc 00 0053aHHOCTH BHECEHUSI HAJIOTOBEIM OPTaHOM
W3MEHCHUH B PEIICHNA ¥ TIOCTAHOBJICHUS, TIPUHATHIE B TOPAIKE, YCTAHOBJIEHHOM CT. 47
HK P®. AkryanbHOCTh TaHHOTO BOIIPOCA OGYCIOBJICHA OTCYTCTBUEM B HACTOSITIEE BpE-
M3 3aKOHOAATEJIPHO 3aKPEIUVICHHOI0 MEXaHM3Ma U3MEHEHUS HAa3BaHHBIX HEHOPMATHB-

' HBIX TPABOBBIX aKTOB.

Tlo3uys, BKIIIOUEHHAS B TIYHKT Y ITOIIePXKaHHAS KACCAIMOHHBIM CYIOM, 3aKJII04aeTCs
B TOM, UTO MPEACTABICHNE HAJIOTOILIATEIBIIMKOM YTOUHEHHBIX HAJIOTOBBIX JeKJIapaliui
(ct. 81 HK P®) 1ocne BEIHECEHMSI HAIOTOBBEIM OPTaHOM COOTBETCTBYIOIIUX PEIICHUS
U TOCTAHOBJIEHUS, HE CBUAETEIBCTBYET O HECOOTBETCTBUM HENOUMKU, OTPAKCHHON
B HHUX, JCHCTBUTEIBHON HAJIOTOBOM O0SI3aHHOCTH JIMIA, IIPU YCJIOBUU YTO Ha MOMEHT
IPUHSITHI WHCIICKIIMEH OCapuBacMbIX HEHOPMATHBHBIX IIPABOBBIX aKTOB OOCTOSITE b~
CTBA, yKa3bIBalOIIHAE Ha IOJHYIO VILIATY HAJIOTOB, OTCYTCTBOBAIH. B mMomgepXKy Ha-
3BaHHOM MO3UILIMUA MOXHO COCIATLCS HA TOT (DAKT, YTO HAJIOMOBBIM 3aKOHOAATEIbCTBOM
HE TIPEAYCMOTPEHA BO3MOXHOCTL BHECEHWSI N3MEHCHUN B YKA3aHHBIC PEIICHMSA M T10-
CTAHOBJIEHUS C YYETOM YTOUHEHHBIX HAJOTOBBIX JCKITapaliuii®,

B 10 Xe BpeMd u3 moaoxenuii ¢t. 80, 81, 88 HK P® cienyer 0693aHHOCTH HHCTIEKIINN
MIPUHATL YTOUYHEHHYIO HAJIOTOBYIO AEKIapaluio B JIOOOM Ciydae, IIPOBECTU €€ KaMe-
PANBHYIO TIPOBEPKY® M YUECTh IONYYCHHbBIC PE3YJIbTAThi, ONPENenB O0heM IeHCTBU-
TeJIbHOM HAJIOTOBOW OOSI3aHHOCTH JTU11a’,

Taxum o6pazoM, pelteHre NpodaeMbl GeCCIOPHOTO B3LICKAHUS HAIOTOBBIX IUIaTexkeit
¢ coGMIOICHUEM ITpaB HAJIOTOILIATE/IBIUKA, BOSHMKAIOWEH B JAHHOW CUTYaUWH, JIO-
JKWUTCSI B TIEPBYIO OYepelib Ha HAJTOTOBbLIE OPTaHbl.

Haorosble WHCIEKIINHU, TTIPUHAB YTOUHEHHBIC HAJIOTOBBIC ASKIApaIiiy, IPEICTABICH-
HbIe HATOTOIIATEebIINKOM JIOCTEe BHIHCCCHUS PeHICHUH, TOCTaHORAeHUM, 000CHOBAH-
HO UCXOJAT U3 TOI'0, YTO OHU HE JUIICHBI BO3MOXHOCTH ITOCTABUTb B U3BECTHOCTE Op-
raH NPUHYIATEIbHOTO NCIIOJIHEHUA 00 YTOUHEHWH B3bICKUBAEMOM 3a10/KEHHOCTH, UTO
¥ OBIIO CIENIAHO B PACCMATPHABAEMOM CITVYae,

le/l TaKWX AeWCTBUIX HAJlOTOBOTO OpTaHa TIpaBa HaJOTrOINATCIbIINKA HE MOTYT OBITh
HapyuIicHbl OTCYTCTBUEM U3MEHEHHIl B PECIICHUHN W MOCTAHOBJICHWHK O B3BICKAHWM Ha-
JIOTOB 34 CYCT UMYHICCTBA.
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NpencrasnseTest, YTO BO3NOXEHUE HA HAJIOTOBBIN OpraH 00s3aHHOCTY BHOCUTH H3MEHE-
HUsA B PCUICHUE O B3LICKAHHM HAa0Ta B TOM CJIYYac. KOTIa HA10TONAaTe/ b uK NpeacTa-
BWJI YTOUHEHHYIO HAZ10TOBYIO NEKNAPAIIUIO NTOCAE NPUHSITHS TAKOTO PEILEHUs, MOXET
HCTaTUBHO OTPA3UTLCS HA HATOIOBOM AAMHUHUCTPUPOBAHMM BBHLY CO3AAHHUSA YCIOBUM,
NPU KOTOPBIX HATMOMOMIATEAbIIMK CMOXET 3A0YNOTPEOUTH 1TPABOM, ITPEAOCTABACHHDBIM
emy ct. 81 HK PO.

B nynkre 3 O60010€HMSI M3N0XKEH NOIXO0N K OLICHKE 00CTOSITENLCTR, CAYXKAUIMX OCHOBA~
HUSIMU 151 IPUBACUYCHMS JIMLIA K OTBCTCTBEHHOCTH, NipeiaycMotTperHoit cr. 122 HK PO,
OuHUM U3 TaKUX OOCTOSITENBCTB, 110 MHCHUIO HAJOTOBLIX OPraHOB, MOIYT BBICTYNATh
OWXOKHU B 3arONHEHUA HAIOTOBOM JeKapallii, HaTipuMep HEnpasUiibHOE yKazaHue
pa3Mepa aBaHCOBBIX MATEXEH, OTCYTCTBUE OHOTO U3 JIUCTOB ACKiapalivu.

OnHako apOMTPaXHbIE CY/bl UCXOMST U3 HEOBXOAMMOCTH HCCAeAOBaHHs Bonpoca 00
WCTIOAHEHNH HAJIOIOTUIATEbLUIMKOM HAJTOTOBOM OOSI3AaHHOCTH, TIOJIOXUTEABHbIN OTBET
Ha KOTOPKIH YKa3bIBACT HA HCAONYCTHMOCTD OLCHKM AEKIapalivg, CoacpXallei omub-
KM, KaK 0Ka3aTCALCTBA, CBUACTEALCTRYIOMIErO O HATMYUKM HEIOMMKH®,

Taxoli 1oixo/1 MpeacTaBasieTcss 060CHOBAHHBIM B CHY ClIEAYIOLIEro.

N3 nonoxenuit nn. 3 ¢r. 80 HK P® cacayer, uto najoropas ackiapaimst (He3aBUCUMO
OT €€ BYAA) NPEACTARASETCS HAJIOTOILIATC/ILILMKOM B HAJIOTOBLIM OPIaH BMECTE € 0~
KYMEHTaMU, KOTOPbIE B COOTBETCTBUM ¢ HacTosuIMM KOneKkcoM HOMXKHbI NPUIAraThes
K Heli. TTpoBoist kaMepaibHyo 1TPOBEPKY HANOrOBOH AeKIapaliuki B 1OpsiIKe, Npeay-
cmoTpeHnoM ¢T. 88 HK P®, nanoropuiit opran yerananinBact npasuabiocTb HCUMCIe-
HUS HAJIOTA HA OCHOBE MEPBUYHBIX IOKYMCHTOR, NIPEACTABICHHLIX BMECTE C IEK/1apalm-
cif. I1py aToM, ycTanapnusast AEUCTRUTEIHLHYIO HAIOTOBYIO ODSI3aHHOCTD JiMLiA C YYETOM
YVTOUHCHHOM JIeKJIapaLlitu, MHCICKLIUSI IPUHUMACT BO BHUMAHKE 10KA3aTeNbCTBA €€ UC-
NOJHEHN S, NPEACTABAEHHbIE HATOIOMAATEAbLUHKOM.

Ci1e210BaTENbHO, CYILECTBCHHOE 3HAUSHUE 18 OLCHKH NPABUILHOCTY UCUKCIIEHNS Ha-
Jiora UMECT JOCTOBEPHOCTL CBECACHUIA, CONEPXKAUINXCS B OTpaBnaTe/ibHbIX JOKYMEHTAX,
NOPOKH OHOPMIIEHWSI KOTOPBIX (HANPUMEP, MHOTOKPATHLIE 3aUCpPKUBAHUS, He 0dhopM-
JEHHbIC HAIACKALIUM 00PAa30M, OTCYTCTBUC OMPEACICHHBbIX CBEACHUHN, NOIIIMCEH) MO~
I'VT HHPHUBECTH K HEMPaBUIbHOMY ONpefefieHUI0 CYMMBI Hallora, MoANexKaiei yrare,
W 1OBJICYb HErATURHBIC NIPABORBIC MOCACACTBHA (HAMPUMED, TTIOHYXACHUE K yIiiaTe He-
JOUMKH, HauucaeHue nieHelt, Tpada). B To ke speMs aexiapannsg cava o cebe npea-
CTaBJSAET NUCBMEHHOE 3a8BJIEHHE HAIOTOMIATE/IbIIMKA O JaHHBIX, CAYXKAIIMX OCHOBA-
HMEM JUISI NCUMCIEHUS W yiaThl Hastora (1. 1 ¢1. 80 HK P®). Io cymectny Hanoropas
JAeXapalys ecTh MATCMATHIECKMI pacyeT, KOTOPbId UMECT TEXHUUECKYIO, 2 HE NPpaBo-
BY10 nipupony. B cuily 3Toro AaHHLI JOKYMEHT, KaK U JICHCTBHSA HAMOTONNATENbILKKA
10 €ro COCTARBACHUIO, HC MOTYT ObITh OLIEHEHBI HAJIOTOBLIM OPTraHOM W APOUTPAXKHBIM
CYAOM B OTPBLIBC OT AOKYMEHTOB, Ha 6a3e KOTOPDIX TAKOH PacueT COCTARICH.

Taxkuy 00pasom, OUIMOKH B 3aNOAHCHUH HANOTOBOM! ACKIAPALHN LIPH VCI0BUSIX BEPHO-
o OIPCACICHMUS CYMMBI HAJI0TA M CBOEBPCMEHHOM YIJIATLI CIo B DIO/IKCT HE NPHUBOAST
K BO3HUKHOBCHHIO HCAOMMKM, HE CJIYKAT OCHOBAHUEM AJisl HHPUBJICUEHUS JIMLA K OTBET-
CTBEHHOCTU, peaycMoTpeHHol ¢1. 122 HK PO,

[Tocmanosaenue PAC Yparscrkoeo okpyed om 30.03.2010 Ne @09-1993/10-C3 no deay Ne AQT- 18636/2009.
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ITynxt 4 O6001eHNS 3aKPETUIIET OTUH U3 JIBYX TIOAXOAOB apOUTPaKHOIO CYyA2 B OTHO-
HIEHWH PACCMOTPEHUST UM TpeOOBaHUI HAJOFOTJIATE/IbIIIMKA, HE SIBSIBIIUXCS TIPEIME-
TOM €rO amne/UISILINOHHON XKaXo0kl, IOAAHHON’ B BEIIECTOSIINI HAJIOTOBEINA OPraH.

B maHHOM IIYHKTE HIpeIOXeHA [TO3UIKS, COTTACHO KOTOPOH B MOAOGHOTO POIA CIIYJasiX
JICHCTBUS 3asIBUTE B Ha3BaHHON YacT KBaMbULIUPYIOTCS KaK HECODIIOAEHUE 10CY-
Jle6HOTO MOpsIika YPeryTupoBanus ciopa, mpeaycMorperHoro 1. 5 cr. 101.2 HK PO,
YTO BJIEUET OCTABIICHUE CYAOM JAHHBIX TpeOoBaHM} 6e3 paceMotpennst’. [1ocKoabKy BO-
IIPOC O COOMIONEHNHY HAIOTOILIATENBIIMKAMY YKAa3aHHOI'O NIOPSIIKA UCCIICIYSTCS CYlaMu
MyTEM YCTAHOBJICHUS JIMITE (hakTa 00pallleHUS C ane/UISIIIHOHHON Xalio00i, Mo3HIIHS,
00YCIIOBICHHAST HEOOXOAUMOCTRIO YCTAHOBIEHHS 00BheMa TpeOOBaHMI, 3asIBICHHBIX Ha-
JIOTOTHIATEIIBIIIIKOM B BEIHIECTOSIITVI HAJIOTOBBIN OpTaH, 110 OTHOIIEHUIO K 06BheMy Tpe-
0GOBaHW, 3asIBIICHHEIX CYAY, IPEICTABIAETCS aKTyalbHOMN.,

XOTenoch OBl TIOMYEPKHYTH, YTO TTOAX0, M3IOXKECHHBIN B aHATU3UPYEMOM IIYHKTE, CTIO-
cobcTByeT OoJiee HeTanbHOU OLIEHKE NEHCTBUM HAIOTOTUIATENBIIUKA ITO IPETEH3MOHHO-
MY Pa3pelIcHUIO CIIopa M SIBJISIETCS TapaHTUEH IpaBa HAJIOTOBBIX OPFraHOB HA Y4acTue
B JOCYAEOHBIX ITPOLEAYPAX.

B paMKax npomueonorosicno2o nodxoda Cynpl IpHHAMAIOT BO BHUMaHUe caM 110 cebe (akt
IIOJAYX HAJTOTOIUIATEIBIIUKOM ATIC/IISIIMOHHOM Xalo0bl B BLIIIECTOS A HAJTOTOBDIH
opraH, 6e30THOCUTENTBHO K TOBOAAM Kalo0bI'’. AHATOTHYHAS ITO3UIIMS BhICKA3BIBACTCS
H B Hay4Ho#t murepartype. Tak, A.E. oy BeICKA3RBACT MHEHHAE, YTO «CAUHCTBEHHBIM
KPUTEPUEM K COACPKAHUIO KAITOOBI SIBIIETCS HEIIPABOMEPHOCTH, C TOUKM 3PEHMS Ha-
JIOTOILIATEIIBIUMAKA, COOTBETCTBYOIIETO AKTA WK IeMCTBUS HAJIOrOBOIO OpraHax»'!.

YyaursiBag cogepxanue 1. 5 ¢1. 101.2 HK P® 1 Hanuuve MpoTUBOITOIOXHBIX ITOAX0-
JIOB B CyleOHOV NMPaKTHKE TI0 UCCIETYEMOMY BOIIPOCY, MOXET BOZHHKHYTh TMTIOTE3a
o npoGeJie B MpaBe B YACTU OTCYTCTBUS NpennucaHnit o6 obbeMe coBIIONCHUS HAO-
TOTLIATETBITUKOM NOCYAeOHOro TTOPsIIIKa YPETYIpoBaHus criopa. B nensix ee npogep-
k1 B.B. JlazapeB pekOMEHIOBAN WUCCIEAOBATE/II0 CTaBUTh Nepell co00i B TOM 4MClHe
CAEMYIOIME BOTIPOCH: 1) He SIBNFETCS I MperionaracMasi IoTpeOHOCThL B TIPaBOBOM
peryiupoBaHUY MHUMOM, HaBESHHOW JOXHBIMU OIEHKAMH WCXOMHOM CHTYalluu;
2) He ABASETCS JIM «MOJMMAHUE TIpaBa» KBAIMGMUITMPOBAHHBIM, TO €CTh HE TIPOSIBUII JI
3aKOHOJATENh OTPUIIATCIBHON BOJMU HA PETYIMPOBAHUE JAHHBIX COOBITUU U (HakTORB
MOCPEACTBOM IpaBa’Z.

OTBeyast Ha IEPBBII BONPOC, HEJIb3d He BCITOMHUTE C.C. AlekceeBa, KOTOPLIN 0TMeval,
4TO «...3dKOHHOCTb MOXET OBITh OXapakrepu30BaHa KaK peajbHOCTD IIpaBa, Takasl pe-
aTLHOCTD, KOTAA ero TpedoBaHUA, TAPAHTUPOBAHHBIC UM BO3MOXHOCTH IIOCICIOBATEh-
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HO, TIOJTHO ¥ TOYHO HIPETBOPSIOTCS B XKH3HB» 2. ClleIoBaTeIbHO, OTCYTCTBHE eAMHOOOpA-
3us B cyAeGHOM IIPAKTHKE CBUAETEITLCTBYET O HEOMHO3HATHOCTH TPeOOBAHMS 3aKOHA,
3aTPYAHEHUSIX €r0 TOUHOro WUCIToNHeHuA. TakuMm o6pa3oM, MOTpeOHOCTh B ITPABOBOM
PErYIUPOBAHNT COOTHOCHMOCTH 00beMa 00XKaNTOBAHMS HANIOTOILIATEIBIIMKOM HEHOP-
MaTUBHBIX IPABOBLIX aKTOB HAJIOTOBOTO OpraHa B HOCYAeOHOM M cyaeGHOM TOpPSIKAX
00BEKTHBHO CYNIECTBYET.

B oTHoOLIEHNU BTOPOTO BONPOCA MPENCTABALETCA, YTO OCHOBAHUA I YTBEPXKICHUS
0 KBIM(DULMPOBAHHOM «MONYaHUM TpaBa» OTCYTCTBYIOT, IIOCKOJIBbKY TaKOBOE OOHa-
pY:KUBaeT cebsl B CUTYyaUMM HAJTWYHS IPABOBLIX aJIbTEPHATHB, CYLIECTBYIOLIMX IIPH-
MEHHTEILHO K KOHKPETHOMY OOBEKTY, B YACTY KOTOPBIX 3aKOHOJATENh BEICKA3ANCH,
a B OCTANIBHOM Y4acTU — YMECTHO IMPOMOJTUA BBUAY OYeBUIHOCTH BeIBoaa. OnHako Ko-
IEXC HE COAePXUT KaKux-1rubo TpeboBaHuii K COAEPXAHNIO ale/sIIMOHHON Xanoosl,
IOJaBaeMOoil B BEHIIIECTOSIIUI HATOTOBBINM opraH. CiegoBaresibHO, B JAHHOM CJydae
MPUMEHHUTENIBHO K 00beMY JOBOIOB TaKOMH Xalo0bl HAOMIOAAeTCS He KBaTU(DUIHUPOBAH-
HOE «MOJTYaHUe TIPaBa», a YMOMIaHUe, TO €CTh OTKPLITOCTE BOIIpOCa,

CirenyeT Takxe MPHHATH BO BHUMAaHUE UMITEPATHBHEIN XapaKTep HAJIOrOBOI0 3aKOHO-
JaTeJIbCTRBA, B YACTHOCTU TOT (aKT, 94TO €T0 UCTOYHUKAMHY SIBIISTIOTCS UCKTIOUUTEIBHO
HK P® u apyrue HopMaTHMBHBIC TIPABOBBIC aKThl, UMCHYEMbIE B TeKcTe JanHoTo Ko-
JeKCa «3aKOHOZATEILCTBO O Hanorax u cbopax», B uucio Xotopeix AITK P we sxonur
(ct. 1, 4, 6, 7 HK P®). I1pu 3TOM OCHOBaHUU IS IPUMEHEHHUS K HAJIOTOBBLIM IIPAaBO-
OTHOIIEHUAM 10 aHANOTUHU TipotieccyanbHeIX HOpM AITK P® o cooTHOIIeHNT 00heMa
MPETCH3MUIA, MPEABSIBACHHBIX CTOPOHE — YYACTHMIE TPAXKIAHCKUX IMTPABOOTHOUICHUM
B AOCYAcOHOM U CyneGHOM TOPAAKaX, HE UMEETCS.

VYyureiBasg 00beKTUBHYIO ITOTPEOHOCTD B IIPABOBOM PETYIMPOBAHUH ITPOOIEMBI 10CY-
JIeOHOTO TOPSIAIKA YPEryJaupoBaHUS criopa, IpenycMoTperHoro 1. 5 cr. 101.2 HK P®,
# OTCYTCTBUE KBATUDUIIMPOBAHHOTO «MOMYaHUS Mpara» N0 JTAHHOMY BOTIPOCY, HaIpa-
IMUBAETCS BHIBOJ O HANVMYNY ITpodena.

B kavyecTBe OMHOTO U3 Hy’TCIL/'I YCTpaHCHNS JaHHOTO HpOGeHa MOXET CJIYXKHUTb TOJIKOBa-~
HUE YK%aHHOfI HOPMbI ap6I/ITpa)KHBIMI/I cynaMu.

Tak, CTOpOHHUKAMU nepeoil mouKy 3peHis oOPpalaeTcss BHUMAHME HA TO, YTO U3 CMBIC/A
c¢t. 101.2 paznena VII Koxmekca cnenyer, 9To B aneUIIIIMOHHON Xanode TOKHEL OBITh
YKa3aHbl KOHKPETHBIC NPABOBBIE OCHOBAHUS, KOTOPHIE TIONIOKEHBI MOJATENIEM arefi-
JAMMOHHON Xano6kl B OCHOBY ero TpeboBaHud 00 oTMEHE (YacTWUHOW WIIU TMOJHOW)
PEUTEHUST HUXECTOSIIEr0 HalOTOBOTO OpraHa, 1 CBEACHMS OTHOCUTENBHO 00bEMA, B KO-
TOPOM O0XKAIYeTCST PEIIEHUE HUXKECTOSIIErO HAJIOroBoro oprada. OdpaTtHoe JAUIIAIO
OBI CMBICIA HOPMY, 3akperuieHHyIo B 1. 5 ¢1. 101.2 HK P®. B cootBeTcTBUM ¢ 1. 2 4. |
cr. 148 ATIK P® apGurpaxublii Cya OCTABNAET MCKOBOE 3asABiicHue O¢3 pacCMOTpeHU,
€CJIN TIOCJIE ero IIPUHSTUS K MPOU3BOACTBY YCTAHOBUT, YTO UCTIIOM HE COOIONCH AO-
CYAeOHBIM TTOPAIOK YPEryJMPOBaHYs CIIOPa ¢ OTBETYUKOM, €CIIM 3TO IIPCIYCMOTPEHO
denepanbHbIM 3aK0HOM. [1pu TaKuxX 00CTOSTENLCTBAX TPEOOBAHUS O TIPU3HAHUY HEeH -
CTBUTEIHHBIM peLICHUS MHCTIEKIIWY, 3asgBJIEHHbIC B CyAe ICPBOA WHCTAHINH, TIOIEKAT
OCTaBJIEHNIO O€3 PACCMOTPEHUS B 4acTu, He 00KalOBaHHOM B BBIIIECTOSLINY HANIOTO-
BBIM Opras.

B Anexcees C.C. Teopus npaea. M., 1993. C. 187.
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Heo0XoauMo OTMETUTD, YTO BITOCACICTBMM TaKOM XKe 10aXon Obu1 orpaxkeH U Meje-
PaiibHBIM apOUTPAXKHBIM CY/IOM Ypanbckoro okpyra B 1. 9 O63opa 11pakTHKU pPaccMo-
TPEHUsI CIIOPOB. CBA3AHHBIX C MPUMEHCHUEM vacTH nieppoid Hasorosoro kounekca Poc-
cuiickoii Pegepalliu, 010OPEHHOTO HPE3UIMYMOM cyiaa 24.09.2010,

IynkT 5 OG001HICHUS CONEPAKUT ONMUCAHNEC MOJIXO0/1A, COMIACHO KOTOPOMY HECMPCACTaB-
JICHUE HAJIOTONIATENbIIHKOM 110 OOBEKTHBHBIM HIPUYHHAM B YCTAHOBAEHHDIH CPOK Ha-
JIOTOBOM AeKJIapalrM 110 HOBOMY MECTY CBOEI'O YUeTa 11PU CBOEBPEMCHHOM TpElICTaB-
JIEHHUU €€ B MHCTIEKIUIO TI0 MECTY TPENLLIYLLETO YUCTa CBUIETCILCTBYET 00 OTCYTCTBHH
BHHbl HAJIOTOILIATENLIIMKA B COBEPIICHUU HATOIOBOIO MPaBOHAPYIICHUS, TPEILyCMO-
tperHoro 11. 1 ¢r. 119 HK P®. Tpu 310M ocHoBanuii 1wist KBaIMUKALIMU CBOCBPEMEH-
HOTO NPEACTABICHUS HAJOIOMIATEeIbIIMKOM HATOTOBOU NEKIAPALIMH 10 11PEAbIAYIICMY
MCCTY yueTa KaK OOCTOSITENbCTRA, CMSTYAIOIIETO OTBETCTBCHHOCTD, HE HMeeTes .

AKTYalbHOCTb CUTYaIlMH, ONMCAHHOM B JIJAHHOM TMYHKTE. YKa3bIBACT HA HAIUYKC TIPO-
OJICMbI OTTPAHUUCHUS OOCTOSITCABCTB, MCKIIOUAIONIMX BUHY JIMIIA B COBCPLICHUM Ha-
Jorosoro npasonapyiueHus (¢r. 111 HK PD), ot o06CcTosITeNbCTB, CMSITIaloniux 0TBeT-
CTBCHHOCTDL (11. 1 ¢1. 112 HK PD).

B paccMaTpuBaeMOM Jelic B CBSI3M ¢ BHECCHHWEM U3MCHEHMH B YUPCAMUTCAbHbIC JTOKY-
MCHTBI 00 M3MCHEHHM MCCTA HAXOXACHUS I0PHAMUECKOTO JIMTIA 001ECTBO ObLIO CHSITO
C yUCTa B HAJIOTOBOM OpraHe U B TICPUO/ OKOHUAHMSI CPOKA TTOAAUH COOTBETCTBYIOLIEH
JeKAapaluy MPoXoanao TTOCTAHOBKY Ha HAIOTOBLIH VUCT B MHCIICKIIMU 110 HOBOMY Me-
cry Haxoxenysi. CBUACTEIBCTBO O NMOCTAHOBKE Ha HATOIOBBINH YUCT ObLIO 110JYUCHO
ODNICCTBOM 110CTC UCTCUCHUS CPOKa 1IPEICTARICHHSI HAJIOTOBOW JIeKaapaiu. B ¢Bsizy
C ATUM HAJOTOILTATCABININK B YCTAHOBICHHBIH 3aKOHOM CPOK NPEJICTABHI HATOIOBYIO
ACKIAPAIIHIO B HAMOTOBBIN OPraH 1o APeObiyweMy Mecmy yuemad, a 3aTeM JTOTOJTHUTE b-
HO HaIPaBuia €€ Mo HOBOMY MecTy yueTta. [Tpu Takux o0CTOsATENLCTBAX MPOMYCK HANIO-
IOTUIATE/IBIIHKOM CPOKA TMPCIACTABACHHS ACKIapallui B HAJOTOBBIH OpraH no noeomy
Mecmy ydema 1a JIBa THSI TIPABOBOIO 3HAUEHUS HC UMCET, 110CKOAbKY BUHA HAIOTOILIA-
TCABIHKA B COBEPHICHUH HATOIOBOIO NPaBoOHapYIUCHUS, OTBCTCTBEHHOCTD 3d KOTOPOE
npeayeMmotpeHa it. | ¢r. 119 HK PM, B naHHOM ciyuae oTCYTCTBYET.

Ciieayer OTMETHTD, YTO TIPOCPOUKA TTOAAYH HAJIOTOBOMH ACKJIapaliuy sBaseTcst 00CTos -
TEJILCTBOM, XapaKTCPUIYIONIHM O0HLEKTHBHYIO CTOPOHY NPABOHAPYILICHUS, OTBETCTRCH-
HOCT) 3a KoTopoe npeiayemorpena . | cr. 119 HK P®. Bymecte ¢ TeM HE3HAYNTEILHOCTD
TPOTyCcKa CpOKa TMpeJICTARICHNS ACKIapalyu. I10Has yijata Hajlora 1o npeiacTrapie-
HUS JICKAapallui, OTCYTCTBUC YV HAJIOTOILIATEIbIINKA HEIOMMOK 110 HATOTaM B MHBIX
CUTYAIIMAX, YeM U3JI0XKEHHAS BbILIC, BLICTYIIAIOT CMSATUAKIIUMA OTBCTCTBCHHOCTL 00-
CTOSITEILCTBAMM'®.

Imo & noanoii smepe coomeememeyem peKOMenOUUAM no §3auMo0eicmenio apoumpaxcivx ¢yoos Ypaivcxooo
oKpyea ¢ o0adeny anaIusa 1 oooduens cvoetnoi npaxmuxu om 22.11.2007 o moy, umo nyuKms; 0030poe ane.i-
AFUUONNOCO CYOU, KOMOPbIe NPedcmasasiom unmepec .1 eyoa KAccauuonHol UHCIManuuy i Kacaomes €0 cyuie-
Ccmeyiowell PaKmuKy, Mo2ym Obimn K.1104€eHbL 6 0030pbl CYOCOHOI APAKMUKT JMO20 €Yo,

Hocmanoeienue Bocewnaduamoeo apbumpaxcroco aneisuuonno2o cyda om 28.12.2009 No ISAII-10912/2000,
No ISATI-T1131/2009 no deay Ne A76-15726/2009 u nocmanoaacnue PAC Ypaiscxoeo oxpyea om 07.04.2010
No P9-2170/10-C3 no yrazannomy 0e.y.

Hocmanoeienue DAC aisnesocmoynoco okpyvea om (02.03.2007 No DOI-AT3/07-2/951 no deay No A73-
10305/2006- 10.



CynebHasn npaktmka. KoMmeHTapum

[TpUMeHUTEABHO K 0DO3HAUCHHON 11pOOACME IIPCACTABISIETCS 3aC/IYKUBAIOILMM BHUMA-
HMd Te3uc, BbickazanHbii B.A. Kuncbypckoid, 0 ToOM, UTo «...HaJI0rosasi OTBCTCTBEHHOCTD
MPUMCHSACTCS UCKIIOUUTENBHO Ha OCHOBaHUM npuHUuMna suHbl (1. 2 c1. 109, cr. 111
HK P®), a nipu onpeinencHuM pazmepa HATOTOBbIX CAHKIIWIA HIPABOTIPUMEHUTE L 00sI-
3aH YUUTBIBATH OOCTOSITCABCTBA, CMSITIAIOIINE W OTATYAIOLINC OTBETCTBEHHOCTD (CT. 112
HK P®)»"". CiiegoBareabHo. 0OCTOATEILCTBOM, CMSITUAIOIIMM OTBETCTBCHHOCTb, HE MO-
XKET BBICTYIIATDH TO OOCTOSTEILCTBO, KOTOPOE CBUACTENLCTBYET 00 OTCYTCTBUW BUHBIL.

B mynkre 6 O600uIcHMsT npeacTapicta nmpodieMa npuBicueHus HaI0TOTIaTe/IbIIMKa
K OTBCTCTBEHHOCTH, ITpeaycMoTpeHHoi 11. 1 ¢T1. 122 HK P®, B ciiyuae HeyiLiaThl Hajora
710 TIOJAYM YTOUHEHHOM AcKIapauun. E¢ akTyaabHOCThL, Kak ¥ B BOIpoce, 0003HaueH-
HOM B M. 5 O000UICHHUsI. 00YCIOBJIEHA HEAOITYCTUMOCTLIO TIPUB/ICUCHUI HEBUHOBHO-
10 JIMIa K HAJIOTOBOI OTBETCTBEHHOCTH M HCOOOCHOBAHHOIO YBCIMUCHMS HAIOTOBOI
CAHKLUKW B COOTBETCTBYIOLLMX CJIyuasx.

CornacHo 103MLUMH, N3A0KEHHON B aHANIM3UPYEMOM TTyHKTE. (hakT HeyruiaThl Hajora
10 MOLauy YTOUHEHHOMN JIeK/1apaliuu caM no cede He CBUICTEILCTBYCT O COBEPLIEHUU
npaBotapyuietust, npeayemorpeHoro . 1 ¢r. 122 HK P®, tak kak tpebyetces 1oka3atb
HAJTWUUE BUHBI HasloToruatebuka (cr. 106, 1. 6 ¢t. 108 HK P®), uTo ne Beeraa yaaet-
cs1 caeaarnb. [TpaBuiio, yetaHosaenuoe 11. 4 ¢t. 81 HK PD, He ocodoxaacT HATOTOBbIH
opras ot 00s13aHHOCTH LOKA3BIBAHUS HAJIMUKS JaHHOIO COCTaBa B ICHCTBUIX HAJIOTO-
mIIaTeAbINUMKA'™, B UACTHOCTH OOBbEKTUBHOMN CTOPOHDBI, KOTOPAsi MPUMCHUTEILHO K 11. |
ct. 122 HK P® Bhipaxkactcsi B HeyiuiaTe MW HEMOMHOU VIUIATe CYMM Halora, To eCThb
B BO3HUKHOBEHUM 3A10JKEHHOCTH 11EPE COOTBCTCTBYIONNM DIOLKETOM B PE3YJILTATC
JesIHUS HATTOTOIIaTeIbLMKA.

Mo obo3naucHuomy B 11. 6 OBodILeHUs BOIpOCY B ¢yaeOHON npakTUKe Obl1a BhIBICHA
APOMUBONO.I0XCIAS nO3ULUs", COTIHACHO KOTOPOH OCHOBAHNUEM OCBOOOXACHHS WA OT
OTBCTCTBEHHOCTH, TpenyeMoTpenHoii ¢r. 122 HK P®D, apaseTcs aumb 1nojiasg yrjiara
HEAOCTAIONICH CYMMBI Hajlora (TIeHe i, rpada) 1o nosauy yrouHeH|i B HAT0TOBYIO Ae-
KJIapaluio, TO CCTh CODTIONCHUC HANOTOILIATeIbLIMKOM TpeboBanuii n. 4 ¢r. §1 HK PO,
T1py 3TOM 10KA3aHHOCTb HAJIMUUSI COCTABA TTPABOHAPYLIEHHUS B ICHCTBUSIX HAOTOILIA-
Teabinnka (1. 1 ¢cr. 122 HK P®@) npesiomupyercst.

Kuncoypexas B.A. Modeas omsemcemeennocmu na1oe000s3annoeo auua, npedyesompennas Ha.o2oebin kooekcom
PD // Haaoeu. 2010. Ne 2. C. 15—18.

Aannas nosuuus ompaxcena s nocmarnos.ienusx PAC Y paivckoeo oxpyeaom 28.09. 2009No B 0Y9- 723 2/09-C3no de.ty
N8 A60-15778/2009-C 1), DAC 3anadno-Cubupceroeo okpyea om 28.08.2007 No D04-5774/2007( 37520-A46-34)
no deay No A46-2651/2007, PAC Cesepo-Kaskasexoeo oxpyea om 06.02.2008 No DOS-211/2008-704 no dey
Ne A32-18901/2006-48/422-2007-48/284.

Hanpuyep, nocmanos.enus PAC Ceaepo-Kasraseroeo okpyea om 21.08.2009 no de.ay No A01-3780/2007, GAC
Bocmouno-Cutupcroeo oxpyea om 10.07.2008 Ne A74- 190/08-D02-3125/08 no deay Ne A74-190/08, PAC Bo.ieo-
Bamcroeo oxpyea om 21.08. 2006 no de.ay Ne A3 1-1025/2000-19.
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