JANCKyCCUOHHas TPrOyHa

FanuHa AnekcanapoBHa ®eauHa
npencenarens BocemMHaauaToro apObUTPaxXHOro
anejin[aumMoHHOro cyaa

HayyHo-npakTtuyeckas koHdpepeHums nopd arngoii BAC PO «ApOuUTpaxHbIi
npoueccyanbHblil kKogekc Poccuiickon Pepepaunmn 10 neT: akTyanbHble BO-
NPOCbl KacCauMOHHOro nMpou3BoacTea» npowna 4 oktabps 2012 r. B Eka-
TepuHOypre. ABTOp, MOABOAS WUTOr Npoweawmnm Ha GOopyMe ANCKYCCUSIM,
TE3MCHO m3naraeT npobnemMbl CYLLECTBYIOLLEN MOAENM MOCTPOEHUs apbu-
TPaXHOro KaccauMOHHOro MPOW3BOACTBA M HANOMUHAET O MpakTukoobpa-
3YIOWEM 3HAYEHMM MOCTAHOBAEHUA apOUTPAXKHBLIX KAaCCaUMOHHbIX CyO0B.

KrntoyeBbie crioBa: kaccauuoHHOE NMPOU3BOACTBO, HEMOJIHas anesisaums,
yéexaaoLmii npeLeneHT

Kaccauua kak HenosiHas anesuisiuMa 1 Kak
NPaKTUKOOOpa3yloLLaa UHCTaHUMS

1. B nmokTpmHe apOUTPaKHOTO MPOIIECCYaTbHOTO TpaBa JOCTUTHYT OIPEICICHHBIA KOH-
CEHCYC TI0 BOITPOCY O TOM, YTO COBPEMEHHOE KacCallMOHHOE IPOU3BOICTBO ITOCTPOCHO
TT0 MOJICIIN «HeNOAHOU aneatayuu» 1 He SIBJISICTCS TaK Ha3bIBAEMOM «uucmoll kaccayueir».
ATIeJUTIIIIMOHHOE TIPOM3BOICTBO B HAIIMX apOUTPAaKHBIX CylaX TAKKe OCYIIECTBIISIETCS
10 MOJIETIN «HENOAHOU ANeANAUUL».

IIpn sTOM B TIOCITEmHEe BpeMs y 3aKOHOHATENT HAMETWIach YCTOMYMBAs TEHICHIIMSI
IO CYXCHMIO TIOJTHOMOUMI 00eMX WHCTAHINI B cepe TOIMycKa HOBBIX JOKA3aTeIbCTB
(KTI04YeBOI XapaKTePUCTUKY aneAlsyul NOAHOIL).

Taxk, cormacHo 4. 2 cr. 272.1 AIIK P® nononHUTeNbHBIE dokazamenbcmea 10 IeNaM,
PacCMOTPEHHBIM B IOPSIAKE YIPOIIEHHOIO MPOM3BOACTBA, apOUTPaKHBIM CyIOM aIlelI-
JISIMOHHOM MHCTAHIIUY HEe IIPUHUMAIOTCS (33 UCKIIIOYEHEM CIydaeB, KOIa Cyl ares-
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JISILMOHHOM MHCTAHLUMM paccMaTpUBaeT Jeja Mo MpaBujiaM, YCTAHOBJIECHHBIM IS pac-
CMOTpPEHUS A€ B apOUTpaKHOM CyAe IEepBOil MHCTAHIMM). A B COOTBETCTBUU C 4. 4
cr. 286 AIIK PO' CyIOM KaCCallMOHHOM MHCTAHLIMKA HE MPUHUMAIOTCS HE TOJIbKO JIIO-
Oble donoaHumenbHble 00Ka3amenbcmea, Ho U 00600b! JINLL, YIACTBYIOIIMX B ACJIC, OMHO-
cumenvHo hakmuueckKux o6cmosamenbcme, Ha KOTOpbIe TaKKe JIMLia paHee He CChLIAIUCh,
KOTOpbI€ HE IMOATBEPKIAIOTCS MMEIOIIMMMUCS B JIejie 10Ka3aTeJIbCTBaMM U CylaMU Iep-
BOM 1 aneJUIILMOHHOM MHCTAHLIMI HE YCTAaHABJIUBAIUCH.

KoMneTteHnumst cyma KaccallMOHHOW WHCTAHIIMM B HACTOSIILIEE BpeMsl OMpesescHa
cT. 286, 287 AIIK P®, cornacHO KOTOPHIM CyI KACCAllMOHHON MHCTAHLIMKM IIPOBEPSIET
MPaBWIBHOCTh MPUMEHEHUS CyIaMU MEPBOI 1 aneJUISIIIUOHHON WHCTAHIIUIA HOPM Ma-
TEPUATIBHOTO U TIPOLIECCYATBHOTO TPaBa, a TAKXE COOTBETCTBUE BBIBOAOB O MPUMEHE-
HUU HOPM TTpaBa yCTAHOBJIEHHBIM OOCTOSITEIbCTBAM U JI0KA3aTEIbCTBAM, UMEIOIIMCS
B JIeJie, TO €CThb MPOBEPSIET KaK 3aKOHHOCTD CY/IEOHOTO aKTa, TaK U €r0 000CHO8AHHOCb.

CornacHo nonoxeHusm cT. 168, 268 ATIK P® rmoiHOMOYMSIMH T10 OLIEHKE U MEPEOLIEHKE
Gaxmuueckux obcmosmenvcme aeaa v PeCTaBIEHHBIX CTOPOHAMM J0OKA3ameabcme Halle-
JICHBI Cy/IbI TIEPBOM U aneJUTSIIIMOHHON MHCTaHIM. Ha 3T0 MHOTOKpaTHO oOpaliiai BHU-
manue [Tpesunnym BAC P® npu paccMOTpeHnH KOHKPETHBIX A6 B OPSIIKE HAI30pa’.

IepeolieHKa HEKOTOPBIX BBIBOIOB CYIOB MEPBOI U aNe/UISIIIMOHHON MHCTAHIIVI TaKKe
He BXOIUT B KOMIIETECHIINIO apOUTPaskKHOTO Cy/a KacCallMOHHOM MHCTAHIINY (HaIpuMep,
66160006 0 MaJIO3HAYNTEILHOCTA aAMUHUCTPATHBHOIO MPAaBOHAPYIIEHUS, O KOHKPET-
HOM pa3Mepe HeyCTOHKH) .

Peanuzanus mpuHIIMIIA KOHIIEHTPAIIMK TTpoliecca B CyIe MepBOi MHCTAHIINH, a TakKKe
npoaosKarolieecs: (akTuyeckoe COMMKEHUE TMOJTHOMOYUI JBYX OpAMHAPHBIX IMPOBE-
POYHBIX MHCTAHUMI MPEIOTIPENEISIOT HEOOXOAMMOCTh YETKOTO pa3rpaHUYeHUs! TIOJTHO-
MOUMIA CYIOB amneUISILIMOHHON U KacCallMOHHOM MHCTaHLMK. B mpoTUBHOM citydyae mo-
SIBIIICTCSL «dyOauposanue cyoebHoli desmenvnocmu» 4, Tak Kax aIle/UISILIMOHHBIN YPOBEHb
Mpoliecca He TPMBOAWT K 3aBEpIIEHUIO CIopa BOKPYr (PaKTMUYECKUX OOCTOSITENbCTB
Jiefla; OHM 3a4acTyl0 BHOBb BO3HMKAIOT B KaccallMM, W JOCTaTOUYHO 4acTo Jeja BO3Bpa-
ILAIOTCSl HA HOBOE PACCMOTPEHME’, B CBSA3M C YeM BO3HUKAIOT BOIPOCHI C COOTIONEHNEM
pasyMHBIX CPOKOB CYyIOIPOM3BOICTBA.

B pedakuyuu 3axononpoekma «O HeceHuu usmeHeHull 8 omoenvHvle 3aKoHodamenvivie akmol Poccuiickoii De-
depayuu», pazpabamoeieaemoeo Boicuum Apoumpaxcuoim Cydom PD ¢ ceészu ¢ onmumuszayueil Haepy3Ku Ha
cyoeii // http.//www.arbitr.nt/_upimg/FCEDAOA9SAA3194D7D0312FFBF929AIB_vas_pr_2011-05-12_proj.pdf.

? Cm., Hanp.: nocmanogaenusi Ilpesuduyma BAC PO om 17.07.2012Ne 16291/10 no 0eayNeA40-91883/08-61-820,
09.03.2011 Ne 13050/10no deay NeA32-24596/2007-45/127-2009-58/193, om 22.02.2011 Ne 12572/10 no deay
NeA40-65335/09-98-396, om 02.03.2010Ne 14824/09 no deay NeA75-7690/2007, om 14.07.2009Ne 3103/09n0
deny Ne A40-12417/08-87-37, om 16.10.2007Ne 3587/07no deny Ne A41-K2- 9847/06.

Cm. ab3zay wemeepmutii n. 18.1 nocmanoenenus: Ilenyma BAC P® om 02.06.2004 Ne 10 (6 ped. om 10.11.2011)
*0 HeKOMOpbIX 80NPOCAX, BOZHUKUWIUX 8 CYOeOHOU NPpaKmuKe NpUu paccmompeHuu 0ea 06 aOMUHUCMPAmMUHbIX npa-
soHapyueHusix», absayvt mpemuti-uemeepmotii n. 3 nocmanoenenus Irenyma BAC P® om 22.12.2011 Ne 81 «O ne-
Komopuix gonpocax npumenenusi cmamou 333 Ipaxcdanckoeo kodexca Poccuiickoit Pedepayuu».

Tlayayus M 1. O noanoii u HenoaHol anearsyuu 6 apoumMpadscHom npovyecce// 3aKOHOO0AMeNbCMBO U IKOHOMUKA.
2005. Nei2.

Cm.: Tlayayus M. 1. K eonpocy o6 a¢pghexmuenocmu npoueccyarvbhoii 0essmeabHOCMU HAO30PHOLU UHCIMAHUUU NO
obecneuenuio eduncmea cydebno-apbumpasicroii npaxmuxu // 3akon. 2007. Ne 9.
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JunckyccrnoHHas TpubyHa

Hymaetcsi, uto oxunaemoe npuHsatue BAC PP mnpoekra nocraHosieHus: I[lineHyma
«O npumeneHuu AIIK P® npu paccMoTpeHUHM gl B apOUTPaKHOM Cyle KaccalllOH-
HOW MHCTaHIIUW» MO3BOJIUT HAMETUTh OPUEHTUPHI B OMPEAETICHUN TTPEACTIOB KOMIIETCH-
LIMM Cyla KacCallMOHHOW MHCTaHIIMK B BOMPOCAxX MEPEeoLIeHKU gaKmuueckux o6cmos-
meabcma, 00Ka3amenvbcme, a Takke 66160006 cynoB. 1o Bceil BUIUMOCTH, IO OOLLIEMY
MPaBUIly, TOJBKO BBIBOABI CYIOB IEPBOM U AMEISILIMOHHON MHCTAHUMIA MOIYT ObITh
TEePEOIIEHEHBI KACCAIIMOHHBIMU Cy[laMU B paMKaX pealu3allii CBOMX MTOJTHOMOYMIA.

JeaTeTbHOCTh KaCcCallMOHHBIX CYIOB IO 0GECIICUCHHIO eMMHO00pa3usl MPaKTUKHU B Cy-
JIEOHBIX OKpYyrax MPUBOIUT K (hopMUpoBaHHMIO Topsinka 80% MpaBOBBIX MO3UIINI BCei
apOMTPaXXHOM CHUCTEMBI (TaK Ha3bIBAGMBIX «yOCXKIAOIIMX MPELICICHTOB ).

OKpyXHBIE CyIbI, KaK CyIbl PAaKTUKOOOpa3yIoIre, TODKHBI OCO3HABATHL MEpPy OTBET-
CTBEHHOCTH 3a IMPOW3BOJILHOE TOJIKOBAaHMWE HOPM MaTepHAIbHOTO M IPOILIECCYaTbHOIO
1paBa, OCYIIECTBIISIEMOE B TOCTAHOBJICHUAX, MPUHUMAEMbBIX IO KOHKPETHBIM JejiaM
B paMKax OpIMHAPHOI KacCallMOHHOM TTPOIIEYPHI.

CrienyeTr yauThIBaTh O3ULIMIO EBpoIieiickoro cyaa mo mpaBaM 4eloBeKa, KOTOPHIA BbI-
CKa3bIBaJICS MO MOBOY MOCTESACTBUIN «2AY00KUX U OAUMEAbHbIX NPOMUEOPeUUil» B Cyne0-
HOW MpaKTHKe KacCallMOHHBIX CYMIOB YKe KAK MUHMMYM B OTHOLIEHUU TPeX BOCTOYHO-
eBporneiickux ctpaH. Cyn npu3Haia OTCYTCTBUE €AMHOO0pa3ns MPAKTUKUA HapyIlIeHUEM
Kak cT. 6 KoHBeHIIMM 0 MpaBe Ha CIpaBeUTMBOE CylIeOHOEe pa3oupaTeIbCTBO, TaK U Ha-
pylIeHKeM 3anpeTa AuckpuMuHanun (ct. 14)°. ECITY ormerun: «BeeacTsue npoTuso-
PEeYMBOIA TIpELIeICHTHON MPAKTUKKA KaCCAIlMOHHOTO CyAa (a y Hac ux necatb. — Illpum.
asm.) ObUT AOIYIIEH PA3JINYHbBIA MOAXOM K Je/IaM 3asiBUTEINSI U JPYTUX JIAL], HAXOAUB-
IIUXCSI B aHATOTUYHOM TIOJIOKEHUU. DTO ObLTO HE MPOCTO pa3HO00pa3ue MpeleIeHTHON
MPaKTUKU, XapaKTepHOE IS JIIOOOU MPaBOBON CUCTEMBI, UMEIOIIE CyIbl MEPBON UH-
CTaHIIMU U aneJUISIIUOHHBIE CYJbl, HO HEMOCTaTOK UCIOJHEHUST POJIM KaCCAllMOHHOTO
Ccy/la B pa3pellleHUH MOJI0GHBIX CIIOPOB» .

OmHUM M3 CITOCOOOB MPEOMOICHNS TaHHOM MPOOJIeMBI SIBIJIOCH ObI BBECHNE TaAKOTO
TTOpsIIIKa, TIPH KOTOPOM Jiejia B Cylie KacCallMOHHOW MHCTAaHIIMK PacCMaTPHUBAICh ObI He
TpeMsi CYIbsSIMU, a KOJUIETUEH Cylel, pa3pelialoniix Bee aeia JaHHOW KaTeTOPHH.

IpencrapisieTcst, YTO B HBIHEIITHUX YCIOBUSIX CYIbI KACCALIMOHHOM MHCTAHIIMM, OCO3HA-
Basd TIOCJIENCTBUSA TOCIIEILHO MPUHATOIO «TPOMKOM» Cy/Ieil MOCTAHOBJIEHHS, CONEpXKa-
IIETO MPOTHBOPEYAIIIYIO paHee BbICKa3aHHOM TPABOBYIO TTO3MIINIO, HE JOJIKHBI OOSIThCS
paspelaTh TakKe BOIPOCHI Ha 3aCeIaHUU TPE3VIMYMOB CBOMX CyIOB. Bemb MMeHHO Tpe-
3WANYM cyla B cooTBeTcTBUM ¢ DemeparbHbIM KOHCTUTYLIMOHHBIM 3aKOHOM «O0 apou-
TpaXHBIX Cylax»> HaleNeH IMOJTHOMOYMEM T10 PACCMOTPEHMIO BOIIPOCOB CyHIeOHOM TpaK-
tiku. [losToMy Hambolee BaXHBbIC M TeM 0ojiee KOPPeKTHPYIoIIe chOpMUPOBAHHYIO
B Cye TPAKTHKY TOIXOIbI JOJDKHBI OBITh BEIPAOOTAHBI 3THM KOJUIETMAaIbHBIM OPTaHOM
B YCJIOBMSIX OTCYTCTBUS B KaCCAIIMIOHHBIX CylaX IJIEHYMOB.

VYkazaHHOe He O3HA4YacT, 4YTO MPE3NANYM Cyda TEM CaMbIM JOJDKEH IMMOAMEHATDL ACATCIIb-
HOCTb KOJUIETUAJIbHBIX COCTaBOB cyﬂeﬁ 10 paCCMOTPEHUIO KOHKPETHLIX JECJT. CHOpr Cco

ITocmanoénenus ECITY no deaam «Amarnocoecku npomue Maxedonuu» (om 14.01.2010 Ne 36815/03), «Hop-
danoe u dpyeue npomue boaeapuu» (om 02.07.2009 Ne 23530/02), « Besin npomue Pymvinuu» (om 06.12.2007
Ne30658/05).

Cm.: nocmanosaenue ECITY no deny * besn npomue Pymoinuu™ (om 06. 12.2007Ne 30658/05).
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BCeli crenuKo KOHKPETHBIX 00CTOSATENLCTB JIeJI OJIKHBI pa3pelarh CyIbH, a IIpaBo-
BbI€ MMO3UIIMU IO TOJKOBAaHUIO HOPM MaTEPUATbHOTO U MPOLIECCYAIbHOTO TTpaBa 00s13aH
opMyIpoBaTh TIpe3naNyM cyaa. JlyMaeTcsi, U B JaHHOM CJTydae YMECTHO BBICKa3bIBa-
Hue Ipencenatenst BAC P® A.A. UBaHOBa 0 TOM, UTO «ApUHYUN NPABOBOL OnpedeneH-
HOoCmu — 00/1ee 6blCOKAS UEHHOCMb, YeM He3A8UCUMOCHb CYObU» 8.

Peus 0 npeyedenme (svicmynnenue Ilpedcedamenss BAC PO na mpemoux Cenamckux umenusix ¢ KC P® 19.03.2010)
‘http.//www.arbitr.ru/press-centr/news/speeches/27369.html.
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