OB30P
HNPAKTUKH PACCMOTPEHUSA AEJI
O B3bICKAHUU KOMIIEHCAILIUUA 3A HAPYHIEHHUE
NCKIIOYUTEJBHBIX ITPAB HA IPOU3BEAEHUE

BaxxHpIM ¥ B OCHOBHOM 3aBepIIAIONINM 3TanoM konudukammu Poccuiickoro
rPaXTaHCKOTO0  3aKOHOJATENIbCTBA  BBICTYNMJIO  NPHUHATHE B KayeCTBE
denepalbHOTO 3aKOHA U BBEJICHUE B JCHUCTBHUE YAaCcTH YE€TBEPTOM [ pakaaHCKOTO
kojzekca Poccuiickoit @eneparuu (I'K PD).

NMeHHO ¢ MOMEHTa BCTYIUIEHHS B CWJIy 4acTW 4eTBepToM ['pakIaHCKOro
Kojziekca Poccutickoit @enepaniun B ApOUTpaKHOM CcyJie ApXaHTeJIbCKON 00J1acTh
YBEJIMYUJIOCh KOJIMYECTBO MCKOBBIX 3asIBJICHUII O B3bICKAHMM KOMIIEHCALIUM 32
HapylIeHUE WCKIIOYUTEIbHBIX IIPaB HAa MY3bIKAIbHBIE M ayJAHOBU3YaJIbHbBIC
MPOU3BEJICHUSI BCJEICTBUE HE3aKOHHOTO pacHpOCTpaHEHUs: KOHTpadakTHBIX
AK3EMIUISIPOB ayuo- U Buaeonpoaykuuu. Tak, B 2007 rogy B ApOUTpaxHOM CyJie
ApXxaHrenbCcKod 0051acTh OBUIO PACCMOTPEHO TOJBKO OJHO JENO, CBA3AHHOE C
3aIMTON aBTOPCKUX M CMEXHbIX mpaB, a B 2008 romy B cyn moctynuio 46
VCKOBBIX 3asIBJICHUU 1O JJAHHON KATETOPHUU CIIOPOB.

[TockonpKy st ApOUTpaXHOTO Cylna ApXaHTENbCKOW 00J1acTh JTaHHAS
KaTeropusi CIOPOB SBJISIETCS OTHOCUTEIILHO HOBOM, a MpaKTUKa MNPUMEHEHUS
Yerepronn wactu ['paxmanckoro koxekca Poccuiickont depepamuu  eiie He
chopmupoBagach, MpU PACCMOTPEHUH HMCKOB O B3BICKAHMM KOMIICHCAIIMHM 3a
HApYLICHUE UCKITIOUUTEIBHBIX MTPAB BOBHUKIIM OMPEACICHHBIE BOIIPOCHI.

1. IIpu paccMOTPEeHHH MCKOB O B3bICKAHNH KOMIIEHCAIIHM 32 HAPYIIEeHHE
HCKJIIOYHNTEIBHBIX MPAaB HA HCTHA BO3JIaraeTcsi 0013aHHOCTH 10Ka3aTh (PaAKT
NPUHAJIEKHOCTH eMY HCKJIIYUTEIHHOT0 MPaBa HA MPOU3BeIeHUe.

CornmacHo nyHkty 1 crarem 1259 I'paxkmanckoro kozaekca Pocculickoi
denepaury My3bIKaJIbHbIE W ayJWOBU3YyaJbHbIE IPOU3BEICHUSA SBIIOTCSH
oOBbEKTaMU aBTOpPCKUX mpaB. B cuimy crareu 1263 Ha3BaHHOTO KOJEKca
ayJIMOBU3YyAJIbHOE IPOU3BEAEHUE — OTO TMPOU3BEACHHUE, COCTOSAIIEE U3
3a()UKCUPOBAHHOM CEpUM  CBSA3AHHBIX MEXIy €000l  u300pakeHuit (c
CONPOBOXKJICHUEM WM 0€3 CONPOBOXKIECHHS 3BYKOM) W NPEJHA3HAUYCHHOE JUIS
3pUTEIBHOTO U CIYXOBOTIO (B Cily4ae CONPOBOXACHHS 3BYKOM) BOCHPHSTHS C
MOMOIIbIO COOTBETCTBYIOIIMX TEXHUUECKUX YCTpoHCTB. K Takum mpousBeaeHus M
OTHOCATCA KHUHEMaTorpapuuyeckue MpOU3BEACHUS, Tele- U BUACOPWIbMBI U
Jpyrue noI00HbIe TPOU3BEICHUS.

[lonsiTMe  MY3BIKQJIBHOIO  IIPOM3BEIACHUSA  ['pakIaHCKUM  KOAEKCOM
Poccuiickon denepaniin  HE PACKPBIBAETCA, HO O] HUM ITOHUMAETCS TaKoe
IPOU3BENEHUE, B KOTOPOM JEHCTBUTENIBHOCTb M ONpPEICIIEHHbIE 00pa3bl
OTpaXKaroTCid MpU IIOMOIIM 3BYKOB, BOCIPHHHMAEMOE HA CIyX IpPH €TI0
WCIIOJIHEHUHM WJIH TNpU MOMOIIM TexHu4yeckux cpeactB. (Cm.: KommeHnTtapuii k
yactu yetBepToit ['paxknanckoro Kongekca Poccuiickoit @enepanuu. (moriaBHbIi)/
[Tox pen. A.JI. Makosckoro.- M.: Craryt, 2008.)



B coorBerctBun co crateeir 1270 I'paxpanckoro koaekca Poccuiickoi
denepaury HMCKIOYUTENBHOE MPAaBO HCIOJIb30BATh MPOU3BEACHUE B JIIOOOH
dbopme 1 T00BIM HE TIPOTUBOPEUAIITUM 3aKOHY CITOCOOOM (MCKITIOYUTENHHOE MTPABO
Ha TPOU3BEICHHUE) TMPUHAIICKUT AaBTOPY MNPOU3BEACHUS WJIM  HUHOMY
paBo0OIaAATETIIO.

Crateeir 1301 I'paxnmanckoro  koaekca Poccuiickoit ~ ®Denepauuu
YCTAaHOBJICHA OTBETCTBEHHOCTh 3a HApYIICHHE HCKIIOUYHUTEIBLHOTO IMpaBa Ha
npousBeneHue. CoriacHO Ha3BaHHOM HOpMe B ClIy4asX HapylICHHS
UCKJIIOYMTENBHOrO IpaBa Ha MPOM3BEJCHHE aBTOpP WJIM MHON IpaBoOOsIagaTelib
BIIpaB€ TpeOOBaTh IO CBOEMY BBIOOPY OT HapyLIUTENs BMECTO BO3MEIIECHHUS
yOBITKOB BBIIJIAThl KOMIIEHCAI[MM B pa3Mepe OT JECATH ThicsS4 pyOsieil 1o mstu
MUJJIMOHOB PyOJIeH, ONIpeesieMOM 110 YCMOTPEHUIO CY/a.

Takum 00pa3oM, U3 CHCTEMHOTO TOJKOBaHUSA IMOJOXEHUN TiaBbl 70
I'paxxmanckoro komekca Poccuiickonn  @enepauuu, CIEayer, 4YTO NP
pacCMOTPEHUM  HCKOB O  B3bICKAHMM  KOMIIGHCAIlMM 32  HapylICHHE
UCKJIIOYUTEIBHBIX TIpaB B CHIIy CTaTbl 65 ApOUTpakHOTO MPOIECCYaTbHOTO
Kozekca Poccmiickoit denepanuu Ha MCTIA BO3JaraeTcs 00S3aHHOCTH JOKa3aTh
(baKT MPUHAIISKHOCTH €My HUCKITIOYUTEIBHOTO MpaBa Ha MIPOU3BECHUE.

B cuny cratem 1257 'K P® aBTOpOM My3BIKAJIIBHOIO MPOU3BENEHUS O€3
TEKCTa MPU3HAETCS IPaKJaHUH, TBOPUECKUM TPYIOM KOTOPOTO OHO OBLUIO CO3JaHO
(xommo3utop). B cimyuae, eciu My3bIKagbHOE NPOU3BEICHUE HMEET TEKCT, TO
aBTOpPAMM JTOTO IPOM3BEICHUS SBISAIOTCS TI'PAXKIAHWH, CO3JABIIMM MY3BIKY, a
TAaK)K€ TPaXKJAHUH, TBOPYECKUM TPYAOM KOTOPOIO CO3JaHbl CJIOBa K 3TOMY
IIPOU3BEICHUIO.

CrenoBaTelibHO, B KAQ4YeCTBE JIOKA3aTCJIBLCTB  MPUHAICKHOCTH  HMCTILY
HWCKJIIOUYMTEIBHOIO IpaBa Ha MY3bIKaJbHOE IIPOM3BEJICHHE MOI'YT BBICTYIATh
JIOTOBOPHLI Ha CO3JaHUE MPOM3BEACHHUS, 3aKIIOUCHHBIC MEKIY MCTIIOM, aBTOpaMHU
CJIOB M MYV3BIKHM; JIOTOBOPBHL O IIepeaade HMCKIIOUHMTEIBHBIX HMMYVIIECTBEHHBIX
aBTOPCKUX IIpaB Ha MY3bIKaJbHBIC INPOM3BEACHUS MM JIOTOBOPHL O IIepeaaue
HCKJIIOYUTENLHBIX  HMMYVIIECTBEHHBIX  aBTOPCKUX OpaB  Ha  ()OHOTIpAMMBL
IIPOM3BEJICHUI.

Tak, pemennem ApoutpaxHoro cyna Apxanrenbckoi odmactu oT 02 oKTa0ps
2008 roma mo memy Ne A05-7044/2008 Obut yIOBIETBOPEH MCK JIBYX COHUCTIIOB:
3A0 «KBAJPO-JUCK» u 3A0 «KJIACCHUK KOMIIAHM» k OTBETYHUKY O
B3bIcKaHuM 60 000 pyOiieit KoMIIEHCAIMU 32 HAPYIIIEHUE UCKITIOUNTENIbHBIX IIPaB B
CBSA3M C peanu3auueidl B TOProBOM TOYKE OTBETYMKA KOHTpa(aKTHOTO AHCKa
dbopmata MP3 «200 OnaTHBIX XHMTOB» C 3alKMCBhIO MIECTH albOOMOB: AHJpes
banaepa «lloromy urto mro0mro», Kyunna Wpana JleonupoBuua «KecTokuit
pomanc» u «Cynpba BopoBckas», JromuHa Anekcanapa BacunbeBuda «Cryxka-
3uMay, rpynisl BopoBaiiku «YkpajeHHas J1t000Bby», Tpynibl bymepR «Ilucemay.
(pemieHne ocTaBieHO 0O€3 UW3MEHEHHUS IIOCTAaHOBJIEHHEM YeThIpHAALIATOTO
apOuTpaXkHOTO aneusuuoHHoro cyna ot 09.12.08 u BCTYNUIIO B 3aKOHHYIO CHITY).



B naHHOM pemieHuu cyj ykaszaj, YTO HCKJIIOYUTEIbHbIE HMYIIECTBEHHbIC
MpaBa HCTIIOB HAa YyKa3aHHbIC MPOU3BEACHUS MOATBEPKAAIOTCS JOrOBOPOM O
nepeaye UCKIIOYUTEIBHBIX UMYIIECTBEHHBIX aBTOPCKUX MpaB HAa (POHOTPaAMMBbI
MIPOU3BEICHUHN, COTJIACHO TMPHJIOKEHUI0O K KOTOPOMY TMPaBOOOIamaTe b mepeaat
3A0 «KBAJPO-AUCK» WUCKIIOYMTENBbHBIE WMYILIECTBCHHBIE TMIpaBa Ha
poU3BeJEHUs, Bolleaue B anb0oM AHpes bannepa «Ilotomy 4To m100110%.

Taxxke cymom Obio ycranoBieHo, uyto 3A0 «KJIACCHUK KOMITAHWN»
ABJISIETCA 00JIalaTesieM HCKJIIOYUTEIbHBIX HWMYIIECTBEHHBIX aBTOPCKUX IpaB Ha
UCIIOJIb30BaHUE B Jt00OM (opme U JH0OBIM CIOCOOOM CO3/IaHHBIX aBTOpPaMU
MPOU3BEACHUN HA OCHOBAaHHUM AaBTOPCKUX JIOTOBOPOB, 3aKIIOUEHHBIX C aBTOpaMu
neceH (Kyunnsim WN.JI., Tromuasim A.B., HagbikroBeim FO.A., msikoBeiM /1. 1O.,
Betpopoit B.B.). B cooTBeTcTBUM ¢ YCIOBHUSIMH 3aKJIIOUEHHBIX  aBTOPCKHUX
JIOTOBOPOB aBTOPaMHU 3asiBJICHO M TApPAHTHUPOBAHO, YTO MPOU3BEICHUS CO3AaHBI
MMH B pE3yJIbTaT€ JMYHOTO TBOPYECKOTO TpyAd, KaK HHTEIUICKTyalbHas
COOCTBEHHOCTb, U HE COJIEpPKAT HUKAKUX 3aMMCTBOBAHUM WJIM MHBIX AJIEMEHTOB,
KOTOPBIE MOTYT PACCMAaTPUBATLCA KaK HApYIIECHUS MpaB (B TOM YKCIIE aBTOPCKUX )
TPETHUX JIUI] HE MOMEHT MOJIIMCAHUS JOTOBOPA.

2. Ecam ucren ccbliaercsi Ha NpuodpeTreHne MCKIIYNTEILHBIX MPAaB HA
HCNOJIb30BaHUe (POHOrpaMM NPOU3BeAeHHH HA OCHOBAHUM JIMIEH3MOHHOTIO
J0TOBOPA, TO CY1Y A0JKHBI OBITH MPeACTABJIEHbI J0KA3aTEJIbCTBA 00J1aJaHUS
JHMIEH3MAPOM COOTBETCTBYIOIIHX NMPaB, KOTOPbIE OH NepeaaeT UCTILY.

Tak, npu paccMotpenuu aena Ne A05-6368/2008 onun u3 couctioB - OO0
«MOHOJIUT-PEKOPC» ccpinaicst Ha NpuoOpeTeHNEe NCKITIOYUTEIBHBIX TIPaB Ha
UCIIOJIb30BaHUE (OHOTPAMM TPOU3BENCHUM, BXOIAIIMX B adbOOMBI TPYMIIbI
«BACTA» «bacta 1. IlepBbiii koH1epT B MockBe» u «K Ttebe» Ha OCHOBaHUU
JMLEH3UOHHOTO JOT0BOPA, 3aKIIOYEHHOTO ¢ JnneHzuapoM - OO0 «I asronpaep-
Pexopa». Ognako B mMaTepuainax Jieja OTCyTCTBOBAIM JOKa3aTelbCTBA 00J1alaHus
JUIIEH3UapOM COOTBETCTBYIOIIMX IIpaB, KOTOpPbIE OH TMEpeaaeT HUCTIy. Takxke
UCTEIl MPEICTaBUI IOTOBOPHI, 3aKJIIOUeHHBbIE MeX Iy rpaxaanamu JKykoBeiM C. E.,
Mo3zepom B. 1 OO0 «IK Monoaut»; gorosop mexay OOO «3kBant» u OO0
«IIK Mononuty; norosop mexay OOO «IIK Mouomut» u OO0 «MOHOJINUT-
PEKOP/IC», xoTopble, MO €ro MHEHHUIO, JOKa3bIBalld €ro HCKIIOUYUTEIbHbIC
CMEXHBIC TIpaBa Ha WCIOJb30BaHHE (POHOTPAMM MPOW3BENCHUN, BXOIAIINX B
anbOoM rpymnmnsl «Daktop-2» «MMmyHuTeT nogopsan». OAHAKO B JAaHHOM Ciy4yae
TaKK€ OTCYTCTBOBAJIM JI0KA3aTEJIbCTBA HAIWYUA IMEPENABAEMBIX IIPaB Y
nepBoHavaibHbIX paBoodianateneit XKykosa C. E., Mo3zepa B. u OO0 «3kBaHT.

CnenoBarenbHo, ucreny OO0 «MOHOJIMT-PEKOP/C» He mnpencraBui
HaJJIeKANUX 10KA3aTeJIbCTB HAJIMYUS Y HETO UCKIIIOUNTENIBHBIX CMEKHBIX IIPaB Ha
dboHOrpaMMBbI TTPOU3BEACHUH, BXOAIUX B anbOombl Tpynibl «BACTA» «bacra 1.
[lepBoiii koHIIEPT B MockBe», «K Tebe» u rpynmel «Daktop-2» «MMMyHUTET
NOJIOpBaH», B CBA3M C¢ ueM pemennem cyga ot 02.10.2008 mo nmemy Ne AOS5-
6368/2008 OO0 «MOHOJIUT-PEKOPZIC)» 6b1710 0TKa3aHO B YAOBJIETBOPEHUU
TpeOoBaHUs K O0TBeTYMKY O B3bickaHuu 30 000 py6Guneit komnencauuu. (Pemenue
HE 00>KaJI0BAJIOCh M BCTYIIIIO B 3aKOHHYIO CHUITY).



3. B KadeCTBe A0Ka3aTeJbCTB NPUHAAJICKHOCTHA HCTIY
HCKIIIOYUTCJIBHOI'O nmpaBsa Ha AyANn0OBU3YaAJbHOC NMPOMU3BEIACHUEC
(XyZlO)KeCTBeHHLIe U MYJIbTUIVIMKAIIHOHHLIE (l)I/IJIl)MLI) BBICTYIIAKOT JOT0OBOPLI
Ha CO3JaHME TAKOI'0 MPOU3BECACHNN, JOTOBOPLI 0 Nepeaavuec HCKIIMOYUTEIbHbIX
HUMYIIECTBECHHBIX ABTOPCKHUX nmpasB nJIn AOT0BOPbLI 0 nepeaavde
HCKINYUTCIBHBIX MMYIIECTBCHHBLIX aBTOPCKHUX IIPpaB Ha OﬁHapOIlOBaHI/Ie
AYAHOBU3YaJIbHOI'O IPOU3BECACHUS.

CormacHo nyHkTy 2 crarbum 1263 I'paxxmanckoro koaekca Pocculickon
denepanvu aBTOpaMH ayJMOBU3YaAJIBLHOTO NMPOU3BENCHUS SIBIISIOTCS PEXHCCEP-
MOCTAaHOBIIMUK, aBTOP  CLEHApHUSA, KOMIIO3UTOp,  SBJISIOMIUNACA  aBTOPOM
MY3bIKaJbHOTO TMpOU3BeNeHUs (C TEKCTOM WM 0e3 TEeKCTa), CHeIHaIbHO
CO3JaHHOTO JUIsl TOTO MPOU3BEAeHUs. B CBSI3U € ATUM, B Ka4eCTBE JIOKA3aTEIbCTB
OPUHAJICKHOCTH _ MCTIY  UCKJIIOYMTEIBHOTO TpaBa HA  ayJAHMOBHU3YaIbHOE
[IPOU3BEJICHUE MOTYT BBICTYIATh JOTOBOPHI HA CO3/IaHUE TAKOrO MPOU3BE/ICHUS,
3aKJIIOYCHHBIC  MEXKIY HCTIIOM KM aBTOPOM CLIEHApus; JIOTOBOPHL O Mepejaaye
UCKJIIOYUTEIbHBIX HMMYIIECTBEHHBIX aBTOPCKUX NpaB Ha ayJMOBHU3YaJbHOE
POU3BEJACHUE WJIM JOTOBOPHI O TMEpe/iaue HMCKIIYUTEIbHBIX HMYIIECTBEHHBIX
aBTOPCKHX MPAB HA 0OHAPOI0BAHUE ayAMOBU3YAILHOTO ITpou3BeaeHus. [1pu stom,
€CIM  UCKIIOUMTENBHBIC TIpaBa MPUOOPETAIOTCS HE Yy TEPBOHAYAIBHOTO
npaBooOIaAaTens, TO UCTE JOJDKEH JO0Ka3aTh HaJIM4YUE TepelaBaeMbIX MpaB y
npaBoo0IaaTesns, ¢ KOTOPHIM ObLT 3aKIIFOYEH JOTOBOP.

Tak, B pemenuu cyaa ot 01.11.2008 o gemy Ne A05-8670/2008 ykazano, 4To
UCKIIIOUUTEbHBIC MTpaBa UCTIA MOATBEPKIAIOTCS JOTOBOPAMU, B COOTBETCTBHUH C
KOTOPBIMHU TpaBooOaaTellb pa3peuImyl UCTIy OOHApOAOBaTh MYJIbT(HUIBMBI B
cocraBe cOopuuka. IIpaBa mpaBooOmamarenss Ha 3ITH  MYJIbTHUIBMBI
MOATBEPKIEHBl JIOTOBOPOM Ha CO3JaHHE ayJIWOBU3YaJbHOTO MPOU3BEICHUS,
3aKJIIOYEHHBIM CO CIIEHAPUCTOM, U JIOTOBOPOM O CO3JaHUU OpPUTHHAIBHOU
MY3BbIKH. (pellleHHe CcyJa OCTaBJIeHO ©0e3 U3MEHEHHUs MOCTaHOBJICHUEM
YerblpHaauaToro apOUTPaXKHOrO aneusIquoHHOro cyna ot 24.12.2008 wu
BCTYIIUJIO B 3aKOHHYIO CHUILY).

4. Eciu poroBop 00 OTYY/KIACHHH MCKJIYUTEIbHBIX MPaB WIH
JHULIEH3MOHHBII  J0roBOp SIBJSAKTCH PpeajbHbIMH, TO B KayecTBe
JA0KA3aTeJbCTBA HAJMYMSA Y HMCTHA HCKIIYHMTEJbHBIX MPAB MOMHUMO CAMHX
JIOTOBOPOB J10JIKHbI ObITh NPEI0CTABJICHbI JOKYMEHTBI, MOATBEPKAAIOIIHE
nepeaavy HCKJIKYUTEIbHBIX NPaB,

[Ipu paccMoTpeHUn TaHHOW KaTeropuu Jei He0OX0AUMO UMETh B BUY, UTO B
cuny crared 1234 u 1235 T'paxpanckoro kojgekca Poccuiickoit denepauuu
JIOTOBOPHI O PACHOPSDKCHUH HCKIIOYUTEIBHBIMU MpaBaMu  (IOTOBOPHI 00
OTUYXJECHUU HUCKJIIOYUTEIBHBIX TMPaB U JIMIIEH3UOHHBIE JOTOBOPHI) MOTYT OBITh
CKOHCTPYUPOBAaHBl HE TOJIbBKO KaK KOHCEHCYyaJbHbIe, HO M KaK peaJibHbIe
JoroBoppl. B ToM ciywae, ecid B JOTOBOpPE MPEAYyCMOTPEHO, 4YTO
IpaBo00IaaTeNIb IMepEaacT WINM IMPEIOCTABISIET HMCKIIOYUTEIbLHBIE IpaBa, T.€.
JIOTOBOp SBJISIETCA PEAJbHBbIM, B KAaueCTBE JOKa3aTEIbCTBAa HAJIWMYMUSl y HUCTLA
UCKIIFOUUTEILHBIX MPaB TIOMUMO CaMUX JOTOBOPOB JIOJDKHBI OBITH MPEIOCTABICHBI




aKThl TpHEMa-Tiepeladydl HMCKIIOUNTEIBHBIX IpaB, WX WHBIE JIOKYMEHTHI,
HoJITBEepKIatone (pakTUUECKyIo Tepenady NpaB (HampuMep, akThl —IpHeMa-
nepeadyd  UCXOMHOTO  Marepuajia, BHJCOHOCHTENS H  MaTepuajoB  JUIs
XYI0OKECTBEHHOTO OPOpMIICHU).

B kayecTBe JOKAa3aTeNbCTB HAIWYUS UCKIIOUUTEIBHBIX MPAB y UCTUA WIH
NpeabIAyIero MNpaBooOagaTenass MOTYT ObIThb MPEICTaBIEHbl IPOKATHBIE
yIOCTOBEepeHUs, ONaHKW KOTOpHIX yTBepxaAeHbl  llpukazom denepanpHOTO
areHTCTBa MO KyJbType M KuHematorpadguum or 26.07.2004 Ne 22, a Takxke
yIIOCTOBEPEHUS HAIlMOHAIBbHOTO (uibma, OHAKO, HATMYME JaHHBIX TOKYMEHTOB
HE  MOXET  BBICTyHaTb  €IMHCTBEHHBIM  JIOKA3aTEJIbCTBOM  HaJM4us
UCKJIIOYUTENBHBIX IPaB y UCTLA.

5. Ha wucTtna Bo3jgaraercs 00S13aHHOCTHh TNOATBEPAUTH (akT
HCI0JIb30BAHMS UCKJIIOYUTEIbHBIX ABTOPCKHUX MPAB 0TBETYHMKOM.

Kak ykazano B mynkte 6 MnhopmannonHoro nuckma [Ipesuanyma Briciero
Apoutpaxknoro Cyna Poccmiickoit ®eneparuu ot 13 mexabpst 2007 roma Ne 122
«O030p TPaKTUKH PACCMOTPEHUST apOUTPAXKHBIMH CyJaMU e, CBSI3aHHBIX C
MPUMEHEHUEM 3aKOHOJATENbCTBA 00 HWHTEIUIEKTYyallbHOH  COOCTBEHHOCTH
JIOKA3aTeIbCTBAMH HE3aKOHHOTO PAaCHpPOCTPAHEHHUSI MOTYT BBICTYNATh KaCCOBBIN
YeK, OTYET YACTHOTO JICTCKTUBA, CBUICTEIILCKHE MMOKa3aHUs, KOHTPahaKTHBINA JTUCK
C 3amUChI0 W OTIWYAIONIUHCSA OT JHMIICH3MOHHOTO JMCKA BHEIIHUM BHIIOM
OOJIOXKKH, HAKICHKH Ha JHUCK, OTCYTCTBHEM CpEACTB WHIWBUIyaTU3alNH,
CBEICHMIA O MPOU3BOIUTEIIC, O MPABOOOIaIaTENe.

B OGounbiimHCTBE €/, KOTOpble ObUIM PaccMOTPEHbl APOUTPAKHBIM CYIOM
ApxaHrenbCcko o0JacTM, B KayecTBE JIOKA3aTEIbCTB  PaCIpOCTPaHEHUS
OTBETUYUKAMHU KOHTpaaKTHBIX MPOU3BEACHUN HUCTIAMU ObLIU MPEICTABJICHbI
KAcCOBbIE M TOBapHbIE YE€KH, MOATBepkjatommue (GakT npuoOpereHus
KOHTpadaKTHOrO AMCKa Yy OTBeTYMKa. /[aHHBIE JOKyMEHTHI B cuiy ctatbu 493
['paxnganckoro konekca Poccuiickoit ®Denepanmuu  MOATBEPXKIAOT  (PakT
3aKJIFOUEHUS IOTOBOPA PO3HUYHON KYITU-ipoaxu. Kpome Toro, B COOTBETCTBUU
¢ ®enepanbHbIM 3aKOHOM 0T 22.05.2003 Ne 54-D3 «O npuMeHEHMH KOHTPOJIBHO-
KacCOBOM TEXHHUKHU IMPH OCYIIECTBICHUH HATUYHBIX JIEHEKHBIX PacyeTOB U (WIJIH)
pacueToB C UCHOJIb30BAaHUEM IUIATE)KHBIX KapT» KacCOBBIM YEK SIBISIETCA
JIOKYMEHTOM, MOATBEPKAAIOMIMM (aKT OIUIaThl MPU OCYIIECTBICHUHM HATUYHBIX
JIEHEKHBIX PACUETOB B CIIy4yae MPOJIaXKu TOBAPOB.

Tak, B pemienun ot 10.09.08 o nemy Ne A05-7108/2008 cyxa cocnancs Ha To,
4yTO0 B 000CHOBaHUE (hakTa MPOAAXKH OTBETYMKOM KOHTpapakTHON MPOIYKUIUU
MCTIOM IIPE/ICTABIICHbI Cyly MOJIMHHUK KaCCOBOIO YeKa M MOJJTUHHUK TOBAPHOTO
yeka oT 24.06.2008, B KOTOpOM yKa3aHO HaMMEHOBaHHE MPUOOPETEHHOTO TOBapa
— muck MP3 «Ban Kyuun» B konuuectBe 1 mrTyku ctoumocThio 150 pyoinei,
UMEIOIIETO MOJNUCh TMpoJaBlla M Ie4YaTh OTBETYMKA. (TIOCTaHOBJIECHUEM
YerplpHazamaroro apbutpaxHoro cyna ot 18.11.08 pemenue octaBieHo 0e3
W3MEHEHUS ).



6. liia moaTBep:KIeHUs (PaKTa MOKYNKH KOHTPA(PAKTHOIO IMCKA MCTHbI
B KayecTBe OJHOI0 H3 [I0KA3aTeJbCTB MOIYT MPeACTaBJIAThL [UCK C
BH/1€03AIIUCHI0 MOMEHTA MPOJAKH KOHTPA(PAKTHOIO JMCKA NPeJACTABUTEIIO
HCTIA B TOPIrOBOil TOYKE OTBETUYMKA.

Takas Buaeo3anmuch, KOTOPOW MCTEl] BOCHOJIB30BAJICS JI 3aLIUThl CBOMX
HapyLIEHHbIX I[paB, NPHU3HABAJIACh CyJaMH  HAJJIeKAIIUM JOKa3aTeIbCTBOM,
COOTBETCTBYIOIIUM  TpeOOBaHUAM cratbel 67 u 68 ApOUTpaKHOTO
npoueccyabHOro kogekca Poccuiickon @enepanumu.

Tax, B pemienuu cyna ot 29.10.2008 no gemy Ne A05-8667/2008 ykazaHo, 4To
cratbelt 12 I'paxknanckoro kojaekca Poccuiickoit @eaepanuu NpeayCMOTPEH TaKOU
croco® 3amuThl TPaXKIAHCKUX IIpaB Kak camoszamurta. JlaHHBIH croco0
XapaKTepU3yeTcsl TeM, YTO CYOBEKT I'pakJaHCKOIO IpaBa 3alluiiaeT ceOsl myTeM
JIO3BOJICHHOTO (PM3MYECKOTO BO3JCHCTBUS Ha MPABOHAPYIIWTENS WM Ha €ro
uMmyiiectBo. B coorBerctBuM co ctater 1 @enepanbHoro 3akona ot 12.08.1995
Ne144-03 «OO6 onepaTHBHO-PO3BICKHOW NIEATEIHLHOCTHY ONEPAaTHBHO-PO3BICKHAS
JEATEeIIbHOCTh TPEACTABISCT BUJ JEATEIBHOCTHU, OCYIIECTBIAEMON TJIACHO H
HETJIaCHO  OMNEPAaTUBHBIMU  MOJPA3ACICHUSIMU  TOCYJAapCTBEHHBIX  OPraHoOB,
YIOJHOMOYCHHBIX HAa TO YKa3aHHBIM QeJepalbHBIM 3aKOHOM, B TIpenesiax WX
MOJTHOMOYUM MOCPEICTBOM IPOBEACHUS ONEPATUBHO-PO3BICKHBIX MEPONPUITUI B
LEeJsAX 3allUThl KU3HHU, 3JI0POBbsA, MpaB U CBOOOJ YEIOBEKAa M TpaKJaHHUHA,
COOCTBEHHOCTH, oOOecrieueHus Oe30MacHOCTH OO0IecTBa M TOCyJapcTBa OT
MPECTYNHBIX MOCATaTeNbcTB. [Ipou3BesieHHass MCTIIOM BHJI€O3anuch (akrta
npuoOpeTeHus: KOHTpaaKTHOrO JIMUCKAa HE SBJSIETCS BHJIOM OIEpPaTUBHO-
PO3BICKHOM JEATEIBHOCTHA, a OCYIIECTBJIICHA B LEJSIX 3aIIUTHI €ro HapyIICHHBIX
HCKJIIOUUTEBHBIX MPaB, B CBA3HU, C UYEM JIOBOJIbI OTBETYMKA B 3TOM YACTH CYJIOM BO
BHUMAHUE HE MNPUHUMAIOTCS, MOCKOJbKY HE HMEIOT MPABOBOrO 3HAYCHUS JIA
HACTOSAIIETO Jena. (JaHHOE PEIICHUE HEe BCTYNUJIO B 3aKOHHYIO CUJTy, T.K. Ha HETo
MoJIaHa aneJUISIMOHHAs JKano0a).

B ciywae, eciu Cyd NOCYUTAET, YTO NPEACTABICHHOW BHUICO3ANKCH
HEJOCTaTOYHO MJi TOJTBEPXKIEHUS (pakTa pacmpoCTpaHEHUs KOHTpa(akTHOTrO
JIMCKa OTBETYMKOM, TO B KAueCTBE JIOKA3aTEIbCTBA MOTYT OBbIThb MCHOJIb30BaHbBI
CBUJETENbCKUAE IMOKA3aHWs JIUIA, KOTOPOE MPOU3BEIO BHUACOCHEMKY, NPOAABLA,
OCYIIIECTBUBIIETO MPOAAKY WM BBLAABIIETO KACCOBBIM M TOBAPHBIA Y€K, & TAKKE
JUILL, TPUCYTCTBYIOIHUX MPU ITUX OOCTOATEAbCTBAX.

7. B TO Ke BpeMsi, 0030p [eJI, PACCMOTPEHHBIX APOMTPAKHBIM CYyJI0M
ApXaHreJbCKoil 00J1aCTH, MOKA3bIBAET, YTO, €CJIM KOHTPA(PAKTHBIN IUCK ObLI
nepeaaH B NPOKAT, TO AO0Ka3aTh (PaKT pacnpocTpaHeHHsi KOHTpadaKTHOMI
NPOAYKIMHU JOCTATOYHO CJI0KHO.

Tak, mo pesynbraram paccmorpenus aena Ne A05-8670/2008 o B3bICKaHUM C
oTBeTurka Ha ocHoBaHuM ctatbu 1301 I'paxnanckoro koaekca Poccuiickoit
denepanry KOMIEHCALMU 32 HAPYIIEHHE aBTOPCKUX IIPaB B CBSI3U C peain3aluei
B TOProBOM TOYKE OTBETUYHMKA KOHTpadakTHOro aucka ¢popmara DVD «Jlyntuk 80
cepuii», B UCKE ObLIO OTKA3aHO.



B nanHom pemienun cyn ykaszan: «B obocHoBaHMe (akTa pacIpOCTpaHEHUs
OTBETYMKOM  KOHTpPa(akTHOM MPOAYKIMM MCTLOM MPEACTaBIEHBl Cyay
nognuHHUK TaoHa cepum [IK Ne 0691039, B koTopom ykazano uto 25.06.2008
nponaBen Hexnebaera U.B. cmana B mpokar «JIyatuk» u momyuwuna 3amor 150
pyO., IHUCK C BHJEO03alMChI0 MOMEHTA CIAa4YM B MPOKAT KOHTPa(paKTHOrO JUCKA
MPECTABUTENIO MCTIIAa B TOPrOBOM TOYKE OTBETYHKA, KOHTPA(PaKTHBIA AMCK, a
Tak)Ke OpuUruHaiIbHbI auck (opmara DVD «JlynTuk» Beimyck 1.

Cratbeit 626 'paxxnanckoro kojaekca Poccutickoit deepaliuu yCTaHOBIICHO,
YTO MO JIOTOBOPY IIpOKaTa apeH10/1aTelb, OCYIIECTBISIONINI cllayy UMYIIECTBA B
apeH]ly B KaueCTBE MOCTOSHHOM MPEeANPUHUMATENILCKON eI TEIbHOCTH, 00sI3yeTCs
MPEIOCTaBUTh apEeHIIaTOPy [BIKUMOE HMYIIECTBO 3a IUIATY BO BPEMEHHOE
BJIaJICHUE U MOJIb30BaHKe. [JoroBop rnmpokara 3akjiro4aeTcsi B TUCbMEHHOM (opMme.

B cootBercTtBuM ¢ myHKTOM 2 ctaTthu 2 denepanbHoro 3akoHa ot 22.05.2003
N 54-®3 «O npuMeHEHUU KOHTPOJIbHO-KACCOBOM TEXHUKH IMPHU OCYIIECTBICHUU
HaJMYHBIX JEHEKHBIX pacyeToOB M (WJIM) pacyeTOB C UCIOJIb30BAHUEM IUIATEKHBIX
KapT» OpraHu3alud, COIJIACHO NOpsAKy, omnpenensieMomy IlpaBurenscTBoM
Poccutickonn ®enepannu, MOTYT OCYIIECTBIIATh HAJTUYHBIE JICHEKHBIC PACUYEThl U
(umu) pacueTel C HCIMOJIb30BAHHMEM TIUIATEXKHBIX KapT 0e3 MpUMEHEHUs
KOHTPOJIbHO-KaCCOBOM TEXHUKH B CIlydae OKa3aHMUs YCIyr HACEJICHUIO MNpu
YCIIOBUY BBIJJAYH UMU COOTBETCTBYIOIIUX OJAHKOB CTPOTOM OTYETHOCTH.

Takum O6p330M, PacCdCThl ¢ HACCIICHUCM 3a YCIIYT'HU 110 IIPOKATy BHACOKACCCT
BO3MOJXKHEI 0€3 IMPUMCHCHUA KOHTpOHLHO-KaCCOBOﬁ MalllhuHbI, B 3TOM CJIy4dac
opranm3anu:sa HWJIKd IPCAIIPUHUMATCIIb 00s3aHbI Bbl1aBaTb OlaHK CTpOFOﬁ
OTUYCTHOCTH.

CornacHo nyHkty 2 IlonoxeHuss 00 OCyIIECTBIEHUN HAJIMYHBIX JI€HEKHBIX
pacyeToB U (MJIM) PacueTOB C UCIOJIb30BAHUEM IUIATEAKHBIX KapT 0€3 MPUMEHEHHUS
KOHTPOJIbHO-KaCCOBOM TEXHHKH, YTBEPKJIEHHOTO MOCTAHOBJICHUEM
[TpaButensctBa Poccuiickoit ®denepauun ot 31.03.2005 N 171, x Onankam
CTPOTOIl OTYETHOCTH, MPUPABHEHHBIM K KAaCCOBBIM Y€KaM, OTHOCATCS KBHTAHILIUH,
OuneTsl, NpPOE3THbIE JOKYMEHTHI, TaJOHBI, IMyTEBKH, AOOHEMEHTBHI U JApYyTUe
JOKYMEHTBI, TpEeIHAa3HAUEHHBIC JUISI OCYIIECTBICHHUS HAIUYHBIX JEHEKHBIX
pacueToB W (WJIM) pacyeToB C HCIOJB30BAHMEM IUIATEKHBIX KapT B Ciydae
OKa3aHus yciayr HaceneHuro.  [IyHKTOM 5 yKa3aHHOTO  IOJIOKEHUS
IPEeAyCMOTPEHO, 4YTO OJaHK JIOJDKEH coJiepKaTh cleAyrolue o0s3aTenbHbIe
PEKBU3UTHI: a) cBelleHHs 00 yTBepKaeHun ¢opmbl OjaHka; 0) HaMMEHOBaHHE,
IIECTU3HAYHBIN HOMEp M cepusi; B) koa ¢dopmbl OnaHka 1o OOepoccuiickomy
KJaccu(ukaTopy ympaBiIeHUYECKOM JOKYMEHTAllMW; I') HAaUMEHOBAHME U KOJl
OpraHu3allid WM WHAMBUAYAJIBHOTO NpEINpUHUMATENS, BBIJABIIUX OJIAHK, IO
O6mepoccuiickoMy — kiaccudukaTopy TNPEANPUATAR W OpraHM3aluid; 1)
UJeHTU(UKAITMOHHBIA HOMEpP HAJIOTOIUIATENbIIMKA; €) BHJ YCIYT; K) €IUHUIA
U3MEPEHHS OKa3aHUs YCIYT; 3) CTOUMOCTh YCIYTH B ICHEKHOM BBIPaKEHUU, B TOM
quciie pa3Mep IUIaThl, OCYIIECTBISEMON HAJIWYHBIMU JIEHEKHBIMU CPEICTBAMU
a100 C UCIOJIb30BAHMEM IIJIATEKHOM KapThl; M) JaTa OCYIIECTBICHUS pacyeTa; K)
HAaUMEHOBAHUE JOJKHOCTH, (aMMIKs, UM U OTYECTBO JIMLA, OTBETCTBEHHOTO 3a



COBEpIICHHUE OINEpallMd M NPaBWIBHOCTh €€ O(QOPMIIEHHUS, MECTO AJis JIMYHON
NOANMMCH,  MeyaTd  (IITaMIa)  OpraHu3allud  WIM  WHAWUBUAYAJIBHOTO
PEANPUHUMATEIA.

Tanon cepun 1K Ne 0691039, Beimannbiin 25.06.2008, He nmeeT nevyaTu Uiu
ITaMIla ¢ PeKBU3UTAMH OpPraHU3alMy WM UHIAUBUIYAIBHOTO MPEAIPUHUMATEIIS,
BBIJIABIIIETO €0 MPU COBEPIICHUU HAMYHBIX JICHE)KHBIX PACUETOB C HACEJICHUEM,
YTO HE MO3BOJISIET CYAy CHeJIaTh OAHO3HAYHBIN BBIBOJ O TOM, YTO CJladya CIIOPHOTO
JIMCKa B MPOKAT MPOU3BEECHA UMEHHO OTBETUUKOM.

[IpocMmoTpeHHBIN B cy1e0HOM 3acelaHuy JAUCK BUICO3AIUCH CIaud B MPOKAT
CIIOPHOI'O0 JMCKA, TAKXE OJHO3HAYHO HE CBUICTEIILCTBYET O TOM, B KaKOWU
TOPrOBOM TOYKE IPOM3BEIECHA CJaya B IPOKAT HUMYIIECTBA, NMPUHAIJIEKUT JIU
JlaHHAasi TOProBas TOYKAa OTBETYMKY, KAKOM KOHKPETHO AMCK OBbLI BIIOKEH B
OOJIOKKY Il AUCKAa W CIaH apeHaatopy B mpokaT. Jluck Buaeo3amucu He
ABJIIETCSI ~ CAaMOCTOSITEJIbHBIM  JIOKA3aTeJbCTBOM  (akTa  NMpUOOpeTeHus
KOHTpadaKTHOW TMPOAYKIIMH, a MOXKET TOJATBEPXAaTh TaKOHW (akT IuIb B
COBOKYITHOCTH C HMHBIMHU JOKa3aTeIbCTBAMHU, B YAaCTHOCTH C OJIAHKOM CTpPOTOM
OTYETHOCTH, CBHUJAETENIBCTBYIOIIMM O IIPOM3BENCHHBIX pacyeTax 3a YCIYTH II0
IIPOKATYy.

OueHuB MpeACTaBICHHbIE UCTLOM JI0Ka3aTelIbCTBa, MOATBEPKIAIOIINE, IO
€ro MHEHHI0, (DaKT pacrpOCTPaHCHUS] OTBETYMKOM KOHTpa(PaKTHON MPOIYKITUH,
CyJl TIpUIIIENl K BBIBOJYy O HEIOKA3aHHOCTH (haKTa HE3aKOHHOTO pPachpoCTpaHEHUs
OTBETYUKOM YKa3aHHBIX MCTIIOM AayJUOBU3YaJbHBIX MPOU3BEICHUNA U 00
OTCYTCTBUUM OCHOBAaHUW [l TMPUMEHEHUS K OTBETYMKY OTBETCTBEHHOCTH,
npeanycMorpenHoit  cratbeid 1301 I'paxnpanckoro konuekca  Poccuiickoit
denepanuu.» (IToctanoBneHuEM YeTblpHAALIATOTO apOUTPaXKHOTO
aneJUIAIIMOHHOTO CyAa peIIeHHe OCTaBJIeHO 0e3 HM3MEHEHHS M BCTYNWIO B
3aKOHHYIO CHITY).

8. B KkauecTBe /J0Ka3aTeJbLCTB HE3aKOHHOI'O pacnpocTpaHeHust
OTBETYHMKOM KOHTPA(PaKTHOIO [JUCKA [O/LKHBI ObITH INpeaCcTaBJIEHbI
JIMIEH3UOHHBIN IUCK U KOHTPA(AKTHBIN AUCK € 3aNMChI0, OTJIUYAKIIHHIC OT
JHUIIEH3MOHHOI0 JUCKA.

B cooTBeTcTBMM C pEKOMEHAAIMSMH, H3JI0KEHHBIMU B TMYHKTE 6
Nudpopmanmonnoro mnucema IIpesuamyma Beicmero ApOutpaxknoro Cyna
Poccuiickoit denepannu ot 13 nexadbps 2007 roga Ne 122 «O0630p mpakTuKu
paccMoTpeHus apOUTPaKHBIMU CyJaMU JIeJ, CBS3aHHBIX C TMPUMEHEHHUEM
3aKOHOJATEIbCTBA 00 HMHTE/UICKTyaJlbHOHW COOCTBEHHOCTW», B  KadeCTBE
JIOKa3aTeJIbCTB  HE3aKOHHOTO pacrpocTpaHEHUs] HUCTIBl  IPEACTABISIOT
JUIICH3UOHHBIN JTUCK U KOHTpadakTHBIA JIUCK C 3aMKMChI0, OTJIIMYAIOIIUHCA OT
JINIIEH3UOHHOI'0 JIUCKA.

Hanpuwmep, B pemiennn ot 01.10.2008 no nemy Ne A05-7137/2008 cyx ykazau,
YTO Ha IPOJAHHOM OTBETYMKOM Aucke ¢popmata MP3 «MBan Kyunn» orcyrcTByer
uHbopMalusi o0 MpaBoobiagaTene, nmoaurpagus IUcka OTIMYHA OT OpPHUTMHAA,
JUCK HE OKJIEeeH KOHTPOJbHOM MapKoW mpaBooOianareis. YKa3aHHBIA JHCK



SBJIIETCSI KOHTPAPaKTHBIM, TTOCKOJIbKY €r0 paclpOCTpaHEHHE MOBJIEKIIO 32 COOOM
HapyIlIeHWe aBTOPCKUX TIpaB. (peIIeHWe He O00XaloBajloCh W BCTYMIIO B
3aKOHHYIO CHITY).

9. Ilpu paccMOTpPeHMH CIIOPOB O 3alMTEe MCKJIIYUTEIbHBIX NPaB CYAy
Heo0X0IMMO TNPOBEPUTH, YTO HA MPEACTABJIEHHOM Cy1y KOHTPa(aKTHOM
JAUCKe /1efiCTBUTEIbLHO UMEITCH NMPOM3BeAeHNS, HCKIIYHUTEIbHbIE IPaBa Ha
KOTOpbI€ MPUHAJIEKAT UCTLY.

Tax, mpu paccmorpennu nena Ne A05-6368/2008 cyn He oOHapyxun Ha
KOHTpadakTHOM aucKe (GOHOTpAMM IPOU3BEICHHUH, BXOAAIIMX B albOOM T'PYIIITHI
«T'octu u3 bynymero» «He6o u kpoBb». Mmerommuecs Ha HeM (OHOTPaAMMBbI
npousBeacHuit: «S He ms Tebs», «3a 3Be3moi», «llpomiail, Mosi JHOOOBBY,
«Camplii TFOOMMBIN Bpar» HE yKazaHbl B IpuiIokeHUU Ne 1 K 10roBopy o nepenaye
MpaB, Ha KOTOPBIN CChUIACTCS UCTEL. B CBSI3U C 3TUM  CyJ IpHILEI K BBIBOIY, YTO
MCTEIl HE JoKa3ad (pakT HapylIeHUs OTBETYMKOM €ro MpaB Ha YKa3aHHBIN abOoOM
pojiaxkel KOHTpapaKkTHOTO JUCKA.

10. OcHOBHOI BONPOC, KOTOPLI BO3HMK IPH PACCMOTPEHUHM A€ O
3allUTe MCKIIYHMTENbHBIX MpPaB, CBA3AH C Ppa3MepoM KOMIICHCALMH,
B3BICKMBAEeMOIl ¢ OTBETYHKA.

N3 conmepxkanuss crateu 1301 I'paxpganckoro xkoaekca Poccuiickon
denepanuu CIeAyeT, 9TO yKa3aHHAs] KOMIICHCAIMS OBIBACT IBYX BHIOB:

1) xommeHcarus '"NMO YCMOTpPEHHIO cyaa", T.e. OKOHYATEJIbHBIA pa3zMep
KOMIICHCAIIMM ~ ompenensier cya. Ilpy 5>ToM  [naHHBI  pa3Mep  JIOJDKEH
COOTBETCTBOBATh MAKCUMAJIbHOMY U MUHUMAJIbHOMY IpeJeiaM, YCTaHOBICHHBIM
Konexcom, T.€. 061 0T 10 000 10 5 000 000 pyodIIEii.

2) xoMrieHcanus "B ABYKPAaTHOM pa3zMepe cTouMocTH". J[ByKpaTHBIN pazMep
OTPEIENSIETCS UM OT CTOUMOCTH SK3EMIUISIPOB MIPOU3BEIACHUM, UIH OT CTOUMOCTH
npaBa  HUCIOJNb30BaHUA  mpousBeaeHus. Ilpu 3TOM  cTOoMMOCTH  MpaBa
UCIIOJIB30BaHUs ONpPENEseTCd MCXOJs W3 I1EHbl, KOTOpass MpU CPaBHUMBIX
OOCTOATENbCTBAX  OOBIYHO B3MMAeTCsl 3a IMPABOMEPHOE  HCIOJb30BaHUE
npousBeaeHus. (cMm.: KommenTtapuit k Yactu Yerseproil ['paxknanckoro Koaekca
Poccuiickort ®eneparuu. (moctareitnsiii)./ Ilom pen. B.B. Ilorynsesa.-M.:
FOctummadopm, 2008).

[IpaBo BBIOOpa TOTO WIJIM WHOTO CIOCOOA ATOM KOMIICHCAITUU TPUHAIJICKHAT
ucriyy. Ilpm sToM B cuily npAMOro ykazaHus B IyHKTe 3 crtatbu 1252
['paxkmanckoro KOoJZeKca Poccuiickon denepannun paBoo00J1aIaTeNb,
oOpaTUBLIMICS 3a 3alUTON IMpaBa, OCBOOOXKIAeTCs OT JOKa3bIBaHUs pa3Mepa
NPUYUHEHHBIX €MY YOBITKOB.

B cBs3u ¢ 3TUM, Npu 00palllEeHUH ¢ UICKaMHU O 3alIUTe UCKIIOUNUTEIbHBIX MpPaB
UCTIIbI, KaK MPaBUJIO, IPOCAT B3bICKATh KOMIICHCAIIMIO B pa3Mepe, OMpeaeisieMoM
0 YCMOTPEHHIO CYJa, MOCKOJIbKY CTOMMOCTbH 3K3EMIUISIPOB MPOU3BEACHUN WU
CTOMMOCTh MpaBa HCIOJIb30BAHUS JIOCTATOYHO  CJIOKHO  TMOJTBEP/IUTH
JIOKYMEHTAJIBHO.
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B To xe Bpems, B 3aKOHOJATEIBCTBE OTCYTCTBYIOT YETKHE KPUTEPUH,
KOTOPBIMH CYyJT MOT OBl PYKOBOJICTBOBAThLCS TPU YCTAHOBJICHUH CIIPABEIJIMBOTO U
000CHOBAHHOTO pa3Mepa KOMITCHCAIIHH.

B nynkre 3 crateu 1252 I'paxmanckoro koxekca Poccuiickont ®@eneparuu
NPEIyCMOTPEHO, YTO pa3Mep KOMIICHCAIMU OIpENeNsieTcss CyIOM B Ipenenax,
ycTaHOBIIEHHBIX Ko/ekcoMm, B 3aBHCHMOCTH OT XapaKTepa HapyIICHHS W WHBIX
OOCTOATENBCTB J€Na C Y4YeTOM TpPeOOBaHMI Pa3yMHOCTH M CIPaBEIJIHMBOCTH.
[TpaBooOnagaTens BpaBe TpeOOBATh OT HAPYIIWUTENS BHIIIIATHI KOMIICHCAIIUU 32
KOKIBIH CITydail HEIPaBOMEPHOTO MCIOJIb30BAaHUS Pe3yiIbTaTa MHTEIUICKTYaIbHOU
NESTENIbHOCTH WM CPEJCTBA HMHIWBUIyalu3alldd JMOO 3a JIOMYIIEHHOE
IIPaBOHAPYIICHHE B IIEJIOM.

Hampumep, B pemenun cyna ot 28.11.2008 mo gemy Ne A05-11170/2008
ykazaHo: «VIcTiom 3asBiieHO TpeOOBaHUE O B3BICKAHUM KOMIICHCAIIMHM B pa3Mepe
90 000 pyObseit ucxos U3 MUHUMAJIBHOTO pa3Mepa kommeHcamuu 10 000 pyOieit
3a OJIWH alb0OM, KOTOPBIH, COTJACHO TPEICTABICHHBIM CyAYy TOKYMEHTaM,
SBIIIETCSI  CAaMOCTOSITEITLHBIM ~ MY3BIKAJIbHBIM  MPOM3BEICHUEM ¥ O00BEKTOM
UCKJIIOYUTEIBHBIX MPAB.

Ha ocHOBaHMU M3JI0)KEHHOTO0, a TAKXXE MPUHUMAasi BO BHUMAHHE JI0KA3aHHOCTb
¢dakTa mpaBOHAPYIIEHUS CO CTOPOHBI OTBETYMKA M HE3aKOHHOE HCIOJIB30BaHUE
VCKIIFOUUTEIBHBIX MPaB, OLEHUB pa3Mep BO3HATPAXKJEHUA NpaBoOOIanaTess Io
JIOTOBOPaM, TMPEIbSIBICHUE HUCTIOM TpeOOBaHUS MCXOAS M3 MHHHMAJIbHOIO
pasMepa KOMIICHCAIIMM 3a OJHO TMPOM3BEIEHUE, CYJ HaXOAUT 3asiBICHHBIC
UCKOBbIE TpeOOBaHHUS OOOCHOBAHHBIMU, MPABOMEPHBIMU U  COpPa3MEPHBIMU
JOMYUIEHHOMY HapyUIEHUIO, B CBSI3U C YE€M MCK MOJJICKHUT YJTOBJICTBOPEHHUIO B
MOJIHOM 00beMe.» (pelieHre He 00KanoBaoCh U BCTYNHIIO B 3aKOHHYIO CUITY).

IIpu paccmorpenun gena  Ne A05-9893/2008 cyn Takke He Halien
OCHOBAHWM Jii YMEHBIIEHUS pa3Mepa KOMIICHCAIlMM, YKa3aB B PEIICHUH OT
14.11.2008, uro crateeid 1301 I'paxxnanckoro koxaekca Poccuiickoin denepanuun
MpeayCMOTpPEeHa BbITUIaTa KommeHcaruu B pasmepe 10 000 pyOGreit B cimydae
HapyIIEHUs HMCKIIOYUTEIILHOTO IMpaBa aBTOpa WM WHOTO TpaBooOIamarens Ha
onmHo mpowmsBenenue.  I[IpaBoobOmamaTens BIpaBe TpeOOBaTh OT HAPYIIUTENS
BBITLJIATHI KOMIIEHCAIMU 32 KaXAbld Cllydall HEMpaBOMEPHOTO HCIOJIb30BaHUS
pe3yapTara MHTEUIEKTyalbHOM JIeATeIbHOCTH. B JaHHOM  ciaydae 1o
IPOU3BEJICHUEM HCTEll OOOCHOBAHHO MPUHUMAET | My3bIKaJbHBIA anbboM, a
OTBETYMK HApYIIWJ MpaBa MCTIOB Ha 10 anbOOMOB, B CBSI3U C 4YeM cleayeT
OpU3HATh, 4YTO WCTIIOM 3asBJEH MHWHUMAJbHBIA pa3Mep KOMIIEHCAIWH,
YCTAaHOBJICHHBIA  3aKOHOM.  YMEHBIIICHHE pa3Mepa KOMIEHCAIUU  HIXKE
YCTaHOBJICHHOTO 3aKOHOM MHMHHMMYMa TPOTUBOPEUYUIIO Obl CMBICAY MYHKTa 3
cratbu 1252 u crateu 1301 I'paxkaanckoro konekca Poccuiickoit depepanum.

B 10 xe Bpems, B pemenun ot 10.11.2008 mo gemy Ne A05-7215/2008 mo
ucky o B3bickanuu 110 000 pyOnelt kommeHcaluu, CyHn, Y4YUTBIBas, 4YTO
OTBETYMKOM COBEpIIeHa MpoAaka OJHOIO KOHTpa(akTHOTO AHMCKa, MOCUUTAI
BO3MOXHBIM B3bICKaTh C HETO B MOJb3Yy UCTLA KoMmeHcanuio B pasmepe 70 000
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pyoneit. (IlocranoBieHueM YeThIpHAIIATOTO apOUTPAKHOTO AIMEIUISIIUOHHOTO
CyJla PelIeHHE OCTaBIEHO 0€3 U3MEHEHHUS U BCTYNUJIO B 3aKOHHYIO CHILY).

[Ipu paccmotpennn nera Ne A05-8696/2008 UCTIIOM OBIJIO 3asiBICHO
TpeboBanre o B3bickanmu 90 000 pyOnmeli KomIleHcaMd 3a HE3aKOHHOE
ucronp3oBanue ¢unbma «Jlenp pammo». Cyn, y4duThIBas, YTO OTBETYHKOM
COBEpIIIeHa Tpojaka OJHOTO KOHTpa(akTHOTO IWCKa, MPUHUMAs BO BHUMaHUE
HEOOXOJAMMOCTh COpPa3MEPHOCTH KOMIIEHCAIUW (PAKTHUECKH TPUIMHECHHOMY
ymepOy, cdel BO3MOXXHBIM YMEHBIIUTH pPa3Mep KOMIICHCAIMH, 3asiBICHHBIN
HCTIIOM, Y B3bICKaTh C OTBETUMKA B TI0JIb3Y MCTIIA KoMIeHcaluto B pazmepe 40000
pyOnei. OcHoBaHui i1 YMEHBIIEHHsS pa3Mepa KOMIIEHCAIUU [0
MUHHUMAJILHOTO pa3Mepa CyJ HE YCMaTpUBaeT, IIOCKOJIbKY OTBETYMKOM HE
NpOSIBIICHA [JIOJDKHAsE OCMOTPUTEIBHOCTh M 3a00TJIMBOCTH, HEOOXOauMas B
MPEANPUHUMATENECKONW JEATENBHOCTU C IIEJIbI0 HEeIOMYIIEHUs] PaclpoCTpaHEHUs
KOHTpaaKTHBIX  JUCKOB.  JlOKa3aTeiabCTB,  MOJATBEPXKAAONIMX  HAJIM4YUe
UCKITFOUNUTEITLHBIX O00CTOSTEIBCTB, CBSA3AHHBIX C JUYHOCTHIO MPEATPUHUMATEIIS,
OTBETYUKOM HE TipecTaBiieH0. C ydeToM CTETeHH BUHBI OTBETYMKA CyJ HAXOIUT
pazmep kommeHcauuu B 40 000 pyOseld copa3MepHbIM JOMYLIEHHOMY
HapYIIEHUIO.

[TocranoBnennem @enepanbHoro apobutpaxksnoro cyaa CeBepo-3amaaHoro
okpyra ot 15.12.2008 mo nemy Ne A56-5096/2008 o B3sickanuu 700 000 pyOeit
KOMIICHCAIIMM TaK)Xe MOATBEP’KIEHA BO3MOXKHOCTh CHIDKCHMS 3asiBJICHHOTO KO
B3BICKAHUIO pa3Mepa KOMIIEHCALMU 32 HapYIIEHUE HCKIOYUTENbHBIX MpaB. Cyn
KAaCCAallMOHHOM WHCTaHLMU, HW3MEHSs pelleHUe CcyJa MepBOM HWHCTAaHUUU U
MOCTAaHOBJICHUE  aNEJULIIMOHHOW HWHCTAHLUM, CHU3WI pa3Mep JACHEKHOU
komneHcanuu o 140 000 pyGOseit. Ilpu 3TOM Cyln HMCXOMWA M3 XapakTepa
JOMYIIEHHOTO PABOHAPYIIIEHMSI, BBIPA3UBIIIETOCS B €IMHOBPEMEHHOW MPOJIaXke B
PO3HUYHOM CETH BOCEMHAANATH KOHTpadaKTHBIX WIPYIIEK, PYKOBOJICTBOBAJICS
OPUHLKIIOM _ Pa3yMHOCTH M CHPAaBEJIMBOCTH, a  TaKKe y4el, 4To
OpEANPUHAMATEh YK€ Oblla TPHWBJICYEHA 332 OTO K€ MpaBOHAPYIICHUE K
aAMUHUCTPATUBHON OTBETCTBEHHOCTH M MMEET YETBEPHIX HECOBEPIICHHOJETHHUX

JICTEH.

B cBsi3u ¢ BBIMIEU3ITOKEHABIM, XOTE€JIOCH ObI OTMETHTH, YTO KOMIICHCAITUS 32
HapylIeHUE HCKIIOUUTENbHBIX NpaB B pa3sMepe, OMpEeAeisieMOM CYyIOM, UMEET
KOMIIEHCATOPHBIN, a He mTpadHOoi xapakrep. OHa MPOCTO 3aMEHSIET BO3MEILICHUE
yOBITKOB M B CHIIy JaHHOTO 00CTOSITEIBCTBA UMEET TY YK€ CaMyl0 HaIpaBICHHOCTb
U TPUPOJYy - BO3MEIICHHME HWMYIIECTBEHHOTO yIiiep0a COOTBETCTBYIOUIETO
npaBooOiaaaresns. Llenpio ycTaHOBIEHUS TaKOM KOMIIEHCAIIMU ABJISIETCS] YCUIICHUE
peajgbHOM MPaBOBOM 3alllUTHI, MOCKOJBKY Takas Mepa OTBETCTBEHHOCTH Kak
BO3MEIIIEHHE  YOBITKOB  TPYJHO TMpPUMEHMMa B  Ccllyyae  HapylIeHUs
UCKIIIOUUTENBHBIX TpaB, T.K. pa3Mep YOBITKOB, OCOOCHHO YIYIIEHHOWU BBITObI,
MPAKTUYECKA HEBO3MOKHO MOATBEPAUTH JOKYMEHTAJIBHO.

B cBA3u ¢ 2TMM, npuM YCTaHOBIIEHMHM pa3Mepa MOJJIEKAIIEHd B3bICKAHUIO
KOMIIEHCAIIUM CYJ| JOJDKEH Y4YUThIBaThb HE TOJBKO TpPeOOBaHUS Pa3yMHOCTH U
CHpPaBEJIMBOCTH, HO M OOCTOSTENbCTBA HAPYIICHMs, pasMep (aKTHUECKUX
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yOBITKOB, TIOJYYEHHBIA HapyIIUTENIeM J0X0J, (GakT HapyUIeHUS HE TOJIBKO
MMYIIECTBEHHBIX, HO M JIMYHBIX HEMMYIIECTBEHHBIX MpaB, HAJIMUUE YMBbICIIA CO
CTOPOHBI HAPYIIMTEISA, COPA3MEPHOCTh KOMIIeHcamu. [Ipu aTom aymaercs, 4ro
JUYHOCTh HAPYIIUTENS, €r0 CeMEeWHOe M (UHAHCOBOE TMOJOKEHHE HE MOTYT
BJIUSATH HA pa3Mep KOMIICHCALMH 3a HApyIIEHUE UCKIIIOUUTEIbHBIX NIpaB, T.K. 3TU
OOCTOATENHCTBA HE BIUSIOT HA pa3Mep MUMYIIECTBEHHOTO YPOHA, MPUIMHEHHOTO
IPaBOOOIAAATENIO HAPYIIEHUEM €r0 UCKIIOUUTEIbHBIX MPaB.

Cynps Huzosiera A.M.

27.02.2009



