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npas meoua

B HemaBuem pene Fatullayev (Pa-
mynnaes) v Azerbaijan (Ne 40984/07,
22/4/10)1, ECIIY yctaHOBM/I Hapylle-
Hue IIpaB 3asBUTENs Ha CBOOORY BBI-
paKeHMsI MHEHMsI M Ha CIIPaBeIMBOE
cynebHoe pasbuparenpctso. Parynnaes
ObUI OCHOBaTeleM 1 IJIABHBIM pefaK-
TOPOM [BYX as3epOall/PKaHCKUX TaseT,
XOpOILIO M3BECTHBIX CBOEN >KECTKON
KPUTUKOI a3epOali[yKaHCKOTO TMpaBU-
TeNbCTBA. DTO pellleHne uMeeT O0IbIIoe
3HaueHne st AsepOaripkaHa, Tak Kak
B HEM PaCcCMAaTPUBAIOTCS BAXKHBIE BOII-

pocst o ct. 10 ECITY (cBo6opa BbIpa-
JKEeHJsI MHEHIA), a TaKoKe IpelLieeHTHO
pna npaktukyu ECIIY B cBsA3K co cT. 46
(rcnonHeHMe peleHnin).

Ieno ®darynnaesa cTaao BTOPBHIM, ITie
ECIIY ycranoBun HapyuieHue cr. 10 B
pesy/bTaTe YrolMOBHOTO IIpeC/IefOBaHIs
3a kneseTy B Asepbaiimkane’. CraTbs
o kneBete (cT. 148) m mpyrue mosnoxe-
Hus YronoBHoro kofekca (YK) Hepenko
IpUMeHSIOTCs B A3epbaiifykaHe B OTHO-
IIEHUM >KYPHA/IUCTOB, KPUTUKYIOIIX
paBUTeNbCTBO . PaTysiaes 6blT OCYXK-
JieH 3a ITyO/IMKaLuIo ABYX CTaTell i pel-
JMK Ha MHTEepHeT-QOpyMax B paMKax

3VIMA 2010
BbIIMYCK 2(7)

0

EMOPUAN

IBYX YTOJIOBHBIX fle/l 110 OOBMHEHMAM B
KJIeBeTe, yTPO3e TepPOPMU3Ma, Pas3Kura-
HIUU MEXHAI[MOHATIbHOI PO3HU U YKJIO-
HEHMM OT YIUIAThl HAaJIOTOB.

B ornomenun xnesernl ECIITY moc-
TaHOBWJI, YTO IPUTOBOP, BbIHECEHHBIN
®darynmaeBy 3a oy6IMKOBaHME CTATbH,
BBIpa)Karomiell B3rnAnbl skurenein Ha-
roproro Kapa6axa Ha XOmXaIMHCKYIO
Tpajermio’, a TaKKe BBICKA3BIBAHMUA
Ha UHTepHeT-PpOpyMax, HeoOOCHOBaH,
IIOCKOJIbKY OHM He MOTYT CYUTAThCA CO-
fepyKalIMK K/IEBETY IMILIb IOTOMY, 9TO
OTpakaloT MHEHUdA, NPOTUBOpeYallNe

OT pemakTopa

/

CopgepxaHne h

Otor HOMep brommereHs mocBsmieH Mmpo-
O1eMaM BO3MENIEHYsSI M NCTIOITHEHNS peliie-
Hull. B MaTtepuaiax Homepa paccMaTpuBa-
€TCsl CIEKTP MPABOBBIX CPEICTB 3alLLUTHI,
KOTOPBIE JTOMKHBI MPEJOCTABIATHCS MEXK-
JlyHapOOHBIMU IPABO3AILUTHBIMU MeXa-
HU3MaMHd, a TaKXKe TO, KaKuM o0pa3zom
rOCYJapCTBEHHbIC OpraHbl JOJDKHBI pea-
THPOBATh HA PEIICHNs, yCTAHABINBAIOIINE
HapyLIEHUs [IPaB 4eI0BeKa.

Jleiina Manatmu (MHCTUTYT TIpaB Mejua,
baky) paccmarpuBaeT MpeleeHTHOE pe-
1IeHue 1o aery @amyniaes npomue Azep-
batidocana, B xoropoM Epomerickuii Cyn
pacHopsANICS O HEMEUIEHHOM OCBOOOXK-
JCHUY 3aKJII0YEHHOTI0 Ky pHaIUcTa DUHYI-
sipl DarysulaeBa, KOTOPbI, TEM HE MEHEE,
Ha MOMEHT CJIa4¥l OIOJIJIETEHS B TIe9aTh BCE
ellle HaXOJUTCsI B 3aKIIFOYEHHN.

Anam bonHap (XenbcuHKCKU# GoHI npaB
Ye/I0BEKa) PACCKa3bIBACT O Ba)KHBIX pellie-
HUSX B OTHOLIEHUH [10MTbITY, BEIHECEHHBIX
3a IIOCJIEAHEe BPeMs, U O TOM, KaKue u3Me-
HEHUSI TOCIIEA0BAIIN 32 STUMH PEHICHUAMH.
Dnuc Tonana (JIOHZOHCKMH YHUBEPCUTET
MeTpononuTan) IpUBOAUT 0030p OCHOB-
HBIX BOIPOCOB, 00CYKIABIINXCS HA HEaB-
Ho npomenmeM B CtpacOypre cemuHape,

MOCBSIIIEHHOM OOCY)KAEHHIO «IIMJIOTHBIX
pemenunii» Eporneiickoro Cyna, cBsizaH-
HBIX C CHUCTEMHBIMH HapyLICHHSMH HpaB
yesoBeka. Dnu3ader Jlambep Abxenbrasaj
(CrpacOyprckuii yHHBEPCHTET) MOABEpPra-
eT KPUTHKE IOCIIEIHHUE NPEITIOKEHHS 110
pedopmupoBaHHIo Mpolecca Haja3opa 3a
HCTIOTHEHNEM pEIIeHUH CcTpacOyprckoro
cyaa, ocymecTsiasemoro Komuretom mu-
HucTpoB. M3abemns Jleposbe («CyTsmKHUK»)
paccmarpuBaeT U3MEHEHUs] B POCCUHCKON
MIPaKTUKE JOMyCKa IOPHUIUMYECKUX TIpen-
CTaBUTENEHl K KIMEHTaM, HaXOMSIIUMCS
IO/ CTpaXKeil, IPOU30ILIE e B pe3yiIbTa-
Te pelIeHHus 110 Aey 3aXxapKuHa.
Hakoner, B cBsI3u ¢ IpaBONPUMEHUTEIBHON
MIPAKTHKOH CTpacOyprcKoro cysa 1o 4edeH-
ckuM Jenam Braaucnasa Tenepasosa (ITL]
«Memopuain») 00CyKIaeT HCIONb30BaHIe
BPEMEHHBIX Mep B JIeTaX, CBA3aHHBIX C Ha-
CHJILCTBEHHBIMH HCUe3HOBEeHHsIMH, a Capa
Ixasupu (EHRAC) — HenaBHee 1oBbILIe-
HHE CyMM KOMIIEHCAINN yIepoa B Jaemax
00 MCUE3HOBEHHSIX.

IIpod. ®unun Jiny
aupextop EHRAC
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OOLIEIIPUHATON BEPCUM 3TUX Tparmdec-
KX COOBITHIL.

Crarbsi He cofiep>Kana BbICKa3blBa-
HUIL, MPSMO OOBMHSIONIMX asepOariif-
YKaHCKJe BOOPY KEHHbBIe CVJIBI M/IN KOH-
KPEeTHBIX /NIl B COBEPIIEHUN PE3HU U
HaMepEeHHOM YOMIiCTBe COOCTBEHHOTO
mupHoro HaceneHudA. ECITY mocrano-
BIJI, YTO /IBa COJNZIaTa-MCTIja IIPSAMO He
OOBMHANMICH B CTaTbe B COBEPIICHNN
TSOKKVX BOGHHBIX ITPECTYIUIEHNI, I OHA
He HaHecC/Ia ylep0a JOCTOMHCTBY KePTB
XomKa/MMHCKOI Pe3HU B LIeJIOM, U Hofiee
KOHKPEeTHO, YeTBEpPhIX IpefcTaBUTeNel
yacTHOTO OOBUHeHNA (OeXeHILleB U3
Xomxarnsl). B orcyrcTBre 060CcHOBaHMUI
IIS1 BBIHECEHMA CyPOBOTO IIPUTOBOPA Ha
JUIATEIbHBIN CPOK TIOPEMHOTO 3aK/II0Ye-
HA (Ba rofja eCTb MecALEeB) B IePBOM
npurosope B oTHoweHuu Parynnaesa
OBI/IO OITYILIEHO HapYyLIEHMe CT. 10°.

Bropoe yronoBHoe fieno 6bUIO BO3-
Oy>XIeHO II0 MHMLMATHBe asepbaiifi-
JKQaHCKOTO MMHUCTEPCTBA HAIL[MOHA/Ib-
HOJ1 6€30IIaCHOCTM Ha TOM OCHOBaHMM,
YTO CTaThs, B KOTOPOIT 3asABUTEND BBIPA-
>KaJ1 CBO€ MHEHNE O BHEIIHEN IOJIUTUKE
IPaBUTENbCTBA U IIpefilaraja CBoit Clie-
Hapuit BoitHbI Mexny Vpanom u CIIIA,
NOTEHI[Ma/IbHO BOBJIEKAIOIIMIT B Hee
AsepbaitpkaH, MpencTaBIseT Ccoboi
yrposy Teppopusma. B craTbe Taxke 1e-
PEUMCILAINCh CTPATerYecKue 00beKThI
B AsepO6aii/pKaHe, KOTOpPble MOTYT OBITh
aTaKoBaHbI VIpaHOM B cly4yae pasBUTHA
coOpITHI 1Mo 3TOMY cueHapuio. ECITY
CUeJI, YTO 3Ta CTATbsA MpPEfCTABIALT CO-
6011 9aCcTb ITOMMTIIECKO TUCKYCCHUM TIO
BOIIPOCY, MMeEIILIeMy OO0IeCTBEHHbII
uHTepec. OH IOCTaHOBWI, YTO CypO-
BOCTb HaKasaHMit B oTHomeHuyu Pa-
Ty//IaeBa U OTCYTCTBUE JOJDKHBIX OCHO-
BaHUI I NIPU3HAHMA €r0 BYHOBHBIM
ABNAIOTCA HapyimeHueM ct. 10°.

Kpowme Toro, ECIIY ycranosun Hapy-
wenne ct. 6(1) ECITY (mpaBo Ha crpa-
BeJINBOE Pa3bUpPaTenbCTBO), MOCKOIb-
Ky Yy 3asABUTE/A VIMEIUCh OOBEKTUBHO
OIlpaBJaHHbIe ONACeHMs OTHOCUTENBHO
6ecpucTpacTHOCTY CyAbu. OOMH U TOT
e CyfibA PacCMaTpUBaJI IPaKIAaHCKOE U
YTOIOBHOE Jle/la, OCHOBAHHBIE Ha TeX e
00BUHeHMAX B orHoueHun Parymiae-
Ba, I B 00OUX C/Ty4asiX BbIHEC PelIeHNs

He B ero nosb3y . Takske ObiIa Hapyle-
Ha TPe3yMINNsA HeBUHOBHOCTU - B pe-
3y/bTaTe 3aABeHNs [eHepambHOro mpo-
Kypopa O TOM, YTO CTaTbsl 3asBUTENA
COIEPXKUT YIpO3y TeppOpU3Ma, elle 1o
TOTO, KaK ero BIHa OblIa JOKa3aHa B CO-
OTBETCTBUM C 3KOHOM".

Taxxke HEMaZOBaXHO B peIIeHUN
T0, uro ECIIY pacnopsanuica o Hemep-
JICHHOM OCBOOOXJCHVM 3asBUTE/S Ha
ocHoBaHun crt. 46 EKIIY. ECITY pepxo
npuberaeT K 9TOM WMHAVBUJYaIbHON
Mepe. BriepBbie OHa ObI/Ta MCIIOTB30BAHA
B 2004 r. B IBYX Jfienax, korga Cyn oTaan
ykazaHue 006 OCBOOOX[eHMU /ML, KO-
TOpble IIPOM3BOIbHO COJIEPKaNNUCh 107
CTpakeil B HapylleHye CT. 5 (IIpaBo Ha
cBobofy ¥ JIMYHYI0 HEIPUKOCHOBEH-
HOCTB) .

Pacnopsi>keHne o HeMelJIeHHOM OC-
BOOOX/ICHUY TOPOAWIO CIEKY/LALUN
OTHOCKUTE/IBHO TOTO, 0053aHO JIM TOCY-
[AapCTBO OCBOOOAUTD 3asBUTENs ellje
Io BCTyIUleHuA B cuny pemenns ECITY.
Ha stom ocHoBaHuM asepOaiimKaHc-
KOe ITPaBUTENbCTBO HE BBIITOTHUIO 3TO
pacropsbKeHue ¥ 3a HEeCKONbKO [Heit
0 BCTYIUIEHMU pelIeHMs B CUIy obpa-
TUIOCH C IIpOLIeHMeM O Iepefjaue Aena
B bonpmyro Ilamary. Heucnonnenme
pacIopspKeHuss O HeMeIJICHHOM OCBO-
60X/ieHNM He ObITTO BBI3BAHO OTCYTC-
TBJEM IIPABOBbIX OCHOBAHMIA [/IA 9TOTO
B 3aKOHOJaTe/bcTBe AsepbalipKaHa.
Cr. 12(2) Koncturyumu Pecmy6nmkn
AszepbaiipKaH [1acCUT, YTO IpaBa U OC-
HOBHbIe CBOOOJIBI, 3aKPEIUICHHbIE B HEll,
TOJKHBI TIPUMEHATHCA B COOTBETCTBUN
C  MEX/yHapOJHBIMM KOHBEHLMAMMU.
Kpome TOro, YromosHo-mpoueccyanib-
HbIT KopekC (cT. 455-460) comep>xut
MeXaHM3MBI [Tl MCIIOTTHEHUA pelleHnit
ECIIY Ha HanMoHa/NIbHOM ypoBHe. XOTs
B 3TOM 3aKOHOJJaTe/IbCTBE HE TOBOPUTCS
0 HEMEUICHHOM OCBOOOXKIEHNMU, OHO
MOIJIO 6Bl OBITH MCIONB30BAHO IS OC-
BOOOX/IeHNS 3asBUTENSI B TeUeHMe He-
CKOJIbKVIX JHEIA.

To, uyro B pmene ®arymmaesa ECITY
npuber K TaKol MHAMBUAYaIbHON Mepe,
KaK HeMeJJIeHHOe 0CBOOOX[eHe, I0f-
JepKMBAET BAKHOCTb MEXIYHAPOTHBIX
KaMIIaHUIl, IPOBOAMMBIX Iapajiienb-
HO CO CTpaTernmyecKMM BefleHMeM JieNl B

ECITY. B 3aBucumMocCTu OT Jena, Takas
TaKTVKa MOXeT IIPMBECTM K OTpUIia-
TE/JIbHBIM pe3y/IbTaTaM Ha HalllOHaJIb-
HOM YPOBHE, IIOCKOJIbKY BJIaCTV MOTYT
OTpearnupoBaTh Ha Hee CIIMIIKOM arpec-
cuBHO. OpHako BakHO, uTo6bl ECITY
0CO3HaBa/l MEXIYHAPOJHBIN KOHTEKCT
U CTelleHb IPo0JIeMbl Ha HAallOHA/IbHOM
ypoBHe. Me>XayHapOiHbIe JOK/Iabl, 3a-
SIBIEHNsI ¥ TPU3BIBBI, TAaKMM 00pasoM,
MOTYT HOBJIMATD Ha MPOLECC NPUHATUA
pewennit ECITY (B Tom 4ucre B cBs3K
¢ Mepamu Bo3sMelieHus1). KoHeuHo, B
nene @atymnaesa ECIIY Takxke pyko-
BOJICTBOBA/ICSI KOHKPETHBIMU 00CTOSI-
TeNbCTBAMM Jle/1a Y IIPOJO/DKAIOIIMMUCS
HapyLIeHVAMY B OTHOLIEHUN 3asBUTe-
JIell, OJHAKO OOIlleCTBEHHas KaMIlaHNsA
TaK)XXe O4eHb IIOMOIIA.

Pemenne no pgeny ®arymnaeBa oOT-
paXkaeT IIadyeBHOE COCTOsSIHME CBOOO-
mpl cnoBa B Asepbaiimpxane. [Tommmo
npecnefopanusa u sanyrusanua CMI,
B AsepOaiijpkane maput armocdepa
6esHakasanHoctu. Kak mpaswio, B pe-
IIEHNY 3TUX HpobeM cyabl Headdek-
TUBHBI, 0OCOOEHHO eC/y He0 Kacaercs
JKYPHA/IMICTOB, KPUTUKYIOIUX IIPaBU-
tenbcTBO. CormacHo VHCTUTYTY IpaB
Mefina, 3a IOCTIefHNUE MATDb JIeT TO/NBKO
Tpu u3 350 nen, CBA3aHHBIX C Hapylle-
HUAMU B OTHOUIEHNM >XYPHAJINCTOB,
paccieoBanuch NpaBOOXPAHUTENTbHBI-
My opraamu . Takum o6pasom, fieno
@atyntaeBa ABIAETCA OYEBUIHBIM IIPU-
MepOM 3JI0YIIOTpeb/IeHNS] IPaBOCYAVIeM
B MOMUTUYECKUX Liensax. CrefyeT oTMe-
TUTD, YTO OJJHUM U3 OCHOBHBIX JI0BOJIOB
3asfBUTENA B IIOJIb3y HA/IMUVS Hapylle-
HJISI TpaBa Ha CBOOO/Y BbIPa>KEHNS MHe-
HIIS1 OBIIO OTCYTCTBIE HE3ABUCUMOCTH Y
CYIOB - UCIIONHUTE/IbHbIE OPraHbl OCY-
IIeCTBJ/LA/IN Ha CY/bI TOJIUTUYECKOe JIaB-
nenre. Ognako B ECITY nogo6noe yT-
Bep)X[eHIe I0Ka3aTb TPYAHO, M B 3TOM
Jiesie TIOIBITKA ycIleXa He MMeJIa.

Ha MoMeHT HammcaHus 3TOJ CTaThby
@atyraeB Bce elle HAXOAUTCA B TIOPb-
Me II0 CTapOMY U HOBOMY IIPUTOBOpPaM.
3a yeTbIpe Mecsla O BBIHECEHNS pellle-
Hus ECITY oH 6b171 00BVHEH B XpaHEHUN
HapKOTUKOB 1 6 miong 2010 r. npuroso-
PeH K 2,5 rogam nuieHus ceobopnsl. Ha-
[[IOHAJIbHBIE U MEX/JyHapOoJHble IIpa-
BO3AIMTHBIE OODBENMHEHMs 3asBUIII,



YTO 9TU HOBbIe 0OBMHEHMs Obln cpad-
PMKOBAHBI, YTOOBI BOCIIPEISITCTBOBATD
3¢ GEeKTUBHOMY MCIIOTTHEHNIO pelleHNs
ECIIY. Ecnu pemenne ot 6 mrons 2010 1.
BCTYIINUT B CUITY U OyfeT ocTaBaeHo 6e3
U3MEHEHMA CyflaMM BBbICIIE) MHCTaH-
1y, arynmaeBy IpuieTcsa IPOBECTH B
3aK/TI0YEHNN ellle IBa C IOTIOBUHOI Tofia,
Jaxe eCcnu B pe3ynbTare MCIONTHEHUA
peutenus ECITY on 6yzeT ocBo60XKAeH
OT OTOBITHS MPERBIAYLINX CPOKOB.
OpHako Jake IPaBOBON CTaTyc 3a-
xnodeHns ParyraeBa IOKa COMHUTeE-
JIeH ¥ HETIOHATEH, U3-3a pellleHNs Cyna
II0 HOBOMY OOBUHeHMIO. B HOBOM gere
CyA, TIepBO} WMHCTAaHIVM IIOCTaHOBUII,
YTO B CBS3U C MepBOHAYAIbHBIMU IPU-
ropopamy Parynmaes ObUI INIIEH CBO-
6opnbl HezakoHHO. [Tpu aToM cyx mpsaMo
cocnanca Ha pemenue ECIIY nmo pemy
darynnaeBa, 4TO BeCbMa HEOOBIYHO JIs

HalVIOHA/IbHOV IIPABOIPYMEHNTE/TBHON
npakTyky. OFHAKO CyJ| He BbIHEC pellle-
HUA O TOCNENCTBUAX HE3aKOHHOTO -
IIeHMs CBOOOMDI 110 CTapbIM OOBUHEHU-
AM B oTHomeHun Parynmaesa B 1[eIOM
U B CBA3M C HOBBIM fenoM. IIpencTass-
€TCs, YTO CyJi IPOCTO CJieNIal 3asBIeHNeE,
MopoyKflalollee MHOXKECTBO BOIIPOCOB
0 TOM, KakuM 00pa3oM Hal[IOHa/IbHasA
cype6bHas cucrema OyzieT pa3éuparbcs ¢
IIpOIIeIIMA TPeMs rofjlaMi He3aKOH-
Horo ymmenus ParymraeBa cBOOOBI.
Tem He meHee, Bepxosnblit Cyn Asep-
GaiipkaHa 00s3aH  IepecMaTpuBaTh
mena, paccmorpenHble ECITY u ycra-
HaBIMBaTh IIOC/IECTBUA HE3aKOHHOTO
JIUILEHs CBOOOIBI.

Opnako cyp, nepBoi MHCTaHIVM, JI0-
IIyCTUBIIMII MHOXECTBO HapyLIEHMI
CTAQH[IApPTOB CIIPaBeIIMBOTO pa3bupa-
TENbCTBA, IOCTaHOBM, uyTO PaTynmaesa

CJIefyeT 3aK/II0OYNTh B TIOPbMY B Pe3y/ib-
Tare MPUrOBOpa 3a yHoTpebIeHne Hap-
KOTJKOB, @ CPOK 3aK/IIOYEHNUA OTCUUTHI-
BaeTCsl C JjaThl BbIHECEHUS IPUTOBOPA
(6 mron2 2010 1.) B coorBeTCTBMM C HALIM-
OHA/IbHBIM 3aKOHOJATelbCTBOM, HOBBII
cpok 3akmoueHus darymiaeBa To/mKeH
HAYMHATHCA KaK MUHUMYM C JJaThbl €ro
HepeBofia B CJIECTBEHHBIN M3OJIATOP
B CBSI3M C HOBbIMM OOBMHEHUAMHU (me-
Kabpp 2009 r.) ParymwraeB obxkanoBa
npurosop ot 6 mwona 2010 r. B baknn-
CKMI1 alle/UIALVIOHHBIA CYE ([eno 6bU10
BO3BPAILEHO B CYJ, IIEPBOJ MHCTAHIUNA
U3-3a IIPOLIeCCYa/IbHBIX HapYIIEeHMI)
U HaMepeBaeTCs BHOBb OOpAIaThCs C
sxano6amuy B ECITY B cBsA3M ¢ [e0oM O
HApKOTMKAaX U YKECTOKMM obpalljeHueM,
KOTOPOMY OH HOJIBEprcsi B TIOPbMe, YTO-
ObI OOMTbCA CIPaBEIIMBOCTU, YCTa-
HOBJIEHHO! 1TepBbIM pemeHuem ECITY.
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KOMHGHC&HI/IH B Y€YCHCKUX [€/IaX 00 MCYEe3HOBEHUN

Capa [Icasupu, conucumop; unmepr EHRAC

27 niona 2006 r. ECITY npusnan Poc-
CUI0 BMHOBHOI B «UCYE3HOBEHUU» WU
npennonaraemoit rubemn Xamxu-My-
para fAHpueBa, 25-7eTHEro YedeHNa.
Heno Bazorkina (basopkuna) v Russia
(Ne 69481/01, 11/12/06) cramo mepe-
JIOMHBIM He TOJIBKO IIOTOMY, YTO 3TO
ObIIO IIepBOE YEUCHCKOE JIeTI0 00 1cyes-
HoBeHMM, paccmorpenHoe ECIIY, Ho
U TTIOTOMY, 4TO OHO CTaJI0 OPMEHTUPOM
B OTHOLIEHMM DPa3Mepa KOMIIEHCALIUI,
HasHayaemoro ECIIY B aHamorm4HbIx
menax. 35 ThIC. €BPO, IPUCYK/IEHHbIE B
nopsifike KOMIIEHCAllMM HeMaTepyasb-
Horo yiep6a Matepu Xamxu-Mypara,
CTa/Iy 9Ta/IOHOM KOMIIEHCALIM B YeUeH-
CKMX JIe/Iax 00 MCYe3HOBEHUN Ha ClIefly-
IOII[/ie HECKO/IBKO yieT. B Havane 2010 r.

CyMMa KOMIIEHCALIMV HeMaTepUaabHOro
ylep6a IpeTepIiesia CBoe IepBoe KPyIl-
HOe IIOBBIIIeHNE, OYAyuy IPaKTUIecKn
YABOEHHOI1 10 ypoBHA 60-65 ThIC. €BPO.

Ho nospimenua ECIIY nposasnan
HEKOTOPYIO
IPUCY>KIEHUN COBMECTHO YjIeHaM ce-

IIOC/IEN0BATC/IbHOCTD B

MbM 110 35-40 TBIC. 32 KaXKJOTO MCYE3-
HYBILETO POACTBEHHMKA OTHOCUTENHHO
KOTOPOTO OHM OOPATUIIICH C >Kamoboit.
ECIIY ne nmpuBOgUT HMKAKMX OCHOBA-
HMUIL, IO KOTOPLIM B HEKOTOPBIX Jeax
MIPUCYXKAeTCA 35 ThIC., 4 B HEKOTOPHIX
- 40 TbIC., MM TOUYEMY MHOTAA IIPUCY K-
JaeTcsl MeHbIIass CyMMa, KakK, Halpu-
Mmep, B fiene Khalitova (Xanumosa) and
Others v Russia (Ne 33264/04, 6/11/09).
B memax, rie 3assBUTENAMU SABJISIOTCS,
HaIlpyIMep, pPOIMUTENN ABYX OpaTbeB MIn
MaTb MCYE3HYBIINX MY>Ka I CbIHA, KOM-

nedcauus, HasHayaeMass ECITY, o0ObIu-
HO OTpaXkaeT TOT (aKT, YTO 3asABUTEIN
HOTePSUTN ABYX WK 60/ee pOACTBEHHN-
[TosToMy pasmep BO3Harpaxme-
HUSI MOXKeET COCTaBIsATh 70 ThIC. eBPO (10
2010 r.) wu 120 ToIc. eBpo (1mocne 2010
I.) WIN aKe BBILIIE, KaK B fienie Dolsayev
and Others (Joncaes u opyzue) v Russia
(Ne 10700/05, 5/6/09), B xoTOopoM 3a-
SIBUTEJIN [IOTEPSIIN TPeX CBIHOBEI U UM
6b110 IPUCYX[eHO 140 ThIC. €BPO.

B penax Ilyasova (Mnvsicosa) v Russia
(Ne 26966/06, 10/6/10) u Batayev and
Others (bamaes u dpyeue) v Russia (NeNe
11354/05 & 32953/06, 17/6/10) ECITY
MIPU3HAIT, YTO HEKOTOPBIE U3 3asIBUTENE

KOB.

TIIOTEPAIN ABYX YJI€HOB CEMbM U Ha OC-
HOBaHMU 3TOTO IIPUCYINII 9TUM CEMbSIM
BIBOE 6OHbIIIe, 9€M TEM, KTO IIOTEPAII
OHOI'O pOACTBEHHMKA. O,HHaKO B neie
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Khutsayev and Others (Xyuaes u opyzue)
v Russia (Ne16622/05, 27/5/10) ECITY
oTolIen oT 3T1oi cxeMmbl. OgHON U3 3a-
SIBUTEJIENl 10 3TOMY [eny Oblla Matb,
HOTepsABIIAs IBYX CHIHOBEI, OJJHAKO el
ObI/Ta IPUCY’KeHA TaKas )Ke CYMMa, KakK
U OPYTUM 3asBUTE/SIM, IOTEPSBLINM
TOJIBKO OJ{HOTO POJICTBEHHMKA.

ECITY noctaHOBUII, 4YTO 3aABUTEIIb-
HUIIA MOXXeT TpeboBaTh KOMIIEHCAIUN
TOJIBKO B OTHOIIEHN Cebs1, a HE OT uMe-
HY IPYTUX POJCTBEHHMKOB, HE SBJLAIO-
LUXCA CTOPOHOIL B 3TOM Jene. B nene
Ayubov (Awb6os) v Russia (Ne 7654/02,
5/6/09) sasBuTenbHuIla (MaThb MUCYE3-
HYBILIETO) IIBITA/IACh IIOTPeOOBaTh KOM-
MEeHCAlM OT VMMEHU CBOEil HEBECTKIL.
ECIIY mocTtaHOBM/, 4YTO BIIpaBe pac-
CMOTpETh TOJbKO YacThb TpeOOBaHUS,
OTHOCSINYIOCA K MaTepy, IIOCKOIbKY
HEeBECTKa He BBICTYINA/JIA CTOPOHOI IIO
Heny.

E1rte ofuH pyMedaTenbHbIT MOMEHT
KacaeTcs CyMMBI KOMIIEHCAINM, MPU-
CY’K[jaeMoJi B iefiax, B KOTOPBIX He OBLIO
YCTaHOBJIEHO MaTepuajbHOe Hapylle-
Hue ct. 2 EKIIY (mpaBo Ha XusHpb). B
9TUX Je/laX 3asABUTENN HE CMOIIN JO-
Ka3arp, 4TO 3a MCYe3HOBEHIE MX POJIC-
TBEHHUKOB HECYT OTBETCTBEHHOCTD
ITOJDKHOCTHBIE Nuija rocypapersa. Op-
HaKO HECMOTPS Ha 9TO TOCY[AapCTBO
OBbI/IO IPU3HAHO BMHOBHBIM B IPOIleC-
CYaJIbHBIX HapyLIEHMSIX Ha OCHOBaHUM
HerpoBezieHNs 3¢ deKkTrBHOrO paccre-
moBaHMA IO (akTy ucyesHOBeHMs. B
nogobHblx obcroarenscrBax ECITY
IPUCY>KIaeT KOMIEHCALUIO TOJIBKO MO-
pabHOTO yilep6a (HO He MaTepuaIbHO-
ro0), IpM3HaBasi, YTO 3aABUTEN TaK WU
MHayve UCIIBITHIBAIOT CTPAIaHVsI B CBS3K
¢ 6e3pasnuuneM, C KOTOPbIM K HUM OT-
HOCATCSI BIACTU (CM., HAIIPUMED, [IeN0
Zakriyeva and Others (3axpuesa u 0py-
eue) v Russia (Ne 20583/04, 6/7/09).

CrnoxxHee YCTaHOBUTb CXeMy [JiA
NPUCY>KIEHNUS OIpENe/IeHHBIX CYMM
KOMIIEHCAL[V MaTepyabHOTrO yiepoa,
TaK KaK OHM OBIBAIOT OYEeHb Pa3HBIMM
n ECIIY He npuMBOAKUT OCHOBAHUII [/
pacxoxpennit. Onnako Cyn faeT HeKo-
TOpbIe YKa3aHMsI O TOM, B KaKMX CIy4a-
AX MPUCYKAETCsI KOMIIEHCAIVsI MaTe-

puanbHoro yimep6a. Hampumep, ECITY
yIUTBIBAT  XapaKTep  OTHOLIeHMI
MEX[y 3asBUTENIEM ) MCIE3HYBIINM,
BO3PACT 3asABUTENs U [JOKa3aTeNnbCTBa
3apabOTKOB, IIPefICTaBIeHHbIe 3asIBUTE-
TSIMU.

B nene Batayev and Others (bamaes
u opyeue) ECITY nocTaHOBWUIL, 4YTO KOM-
HeHcalysl HeMaTepuaabHOro yiepba B
OTHOLIEHNN YTPAThbl 3apaboTKa IpyMe-
HSETCS K JKeHaM, [IeTsIM Ha VDKIVBEHUN
U B HEKOTOPBIX C/IyYasX K IIpecTapenbiM
poputensam. B nene Xanumosoii ECITY
He CYe/ YCTAaHOB/IEHHBIM, 4TO Opar 3a-
SIBUTE/IBHULIBL IIOATEPKIBAJ OBl ee Ma-
TepUaNbHO, eC/ii OBl OH OCTAJICA XXUB U
npopomkan paborars. B nene Gakiyev &
Gakiyeva (Iaxues u Iuxkuesa) v Russia (N
3179/05, 6/11/09) ECIIY He npucynun
KOMIIEHCAllUy MaTepuajbHOro yiiep6a
Ha TOM OCHOBAHUM, UTO y 3asIBUTENE
He ObUIO HUKAKMX MPABOBBIX OCHOBA-
HUII TpeGOBaTb COMEpP>KaHMsI OT CBOe-
rO CbIHA, IIOCKO/IBKY OHM He JOCTUIIN
IIEHCMOHHOrO Bo3pacTa. Ha pary BbI-
HeCeHMs pelleHrsl 0TIy ObUIo 57 JIeT, a
Marepu — 49.

IIpaBuno 60 Permamenra Cypma rma-
CIT, 4TO BCe TPeOOBAHNA CIIPABEINBOIL
KOMITEHCAI[MY TO/DKHBL OBITH pa3OuUThI
[I0 MyHKTaM ¥ TPeICTaB/IeHbl B INCh-
MEHHOM BH/Ji¢ B COIIPOBOXKAECHNH [OKY-
MEHTa/IbHBIX JJOKa3aTeNbCTB V/IY YeKOB.
B pmene Umalatov (Ymanamos) v Russia
(Ne 8345/05, 8/4/10) Bce 3asBUTENN YT-
Bep>Kfany o IoTepe 3apabOTKOB Ha TOM
OCHOBAHWM, YTO X MaTepPUanbHO 0bec-
meynBanyu CbiHOBbsl. OJHAKO OHM He
MPeCTaBMIN HUKAKUX HTOKYMEHTA/Ib-
HBIX [JOKa3aTe/bCTB B IMOATBEP)KJeHNe
3TMX 3apaboTKOB. B pesynbrare Kom-
HeHCaLus IPUCYXKAieHa He OblIa.

ECITY He obs3arenbHO TpebyeT Ho-
KyYMEHTa/IbHBIX JIOKa3aTelbCTB 3apa-
6OTKOB, eC/i MCYe3HYBIINII POJICTBEH-
HUK HA MOMEHT WCYe3HOBEHMsI OB
6e3pabotubiM. B nene Dzhambekova and
Others ([Inambexosa u dpyeue) v Russia
(NeNe 27238/03 u 35078/04, 14/9/09)
ECIIY cornacunics ¢ mpeamonoxeHuem,
YTO JMCYE3HYBLIME B KOHEYHOM CyeTe
Havyanu Obl 3apabareiBaTh 1 0becreydn-
BaTb CBOM CEMbII.

HCCMOTPH Ha BUOVIMOCTDb Ha/IN4MA
0011Iero CreHapus B IPUCYXK/ICHUY OII-
Peie/IeHHOTO YPOBHS KOMIICHCAIINN He-
MaTepuaJbHOrO yijepba B YeUeHCKMX
fienax 06 ucuesHOBeHMH, Aeno Varnava
and Others (Bapnasa u opyzue) v Turkey
(NeNe 16064-66/90 n 16068-73/90, GC
18/9/09) mpenocTeperaetT HacC OT MBbIC-
JIN, 9YTO HA OCHOBAaHUM 3TUX O€/I MO>XHO
BBIBECTM KaKOI-1MOO0 aaropuT™M IIpH-
CYXJeHMA CyMM KomneHcauuu. [leno
Baprasa 6b110 TIOFAHO 3asBUTESAIMU —
I'peKaMM-KUIIpNOTaMI, Tpe6yIOHH/IMI/I
KOMIIeHcaluy yijepba OT TYpelKoro
IIpaBUTENbCTBA OT MUMEHV PONCTBEHHI-
KOB, I/IC‘-IeSHyBIH]/IX BO Bpe€MsA BTOPIKE-
HIA Ha OCTpoB B 1974 1. XoT4 3TO0 fieno
He CBs3aHO ¢ YeuHeil, OHO IOMOraeT
HOHATD, KaK paboTaeT MeXaHU3M KOM-
HeHCally B JleflaX 00 MCYe3HOBEHMUI.
ECIIY yxasanm Ha OTCYTCTBME KOHK-
PETHBIX HO}IO)KCHI/H?I, perym/Iponm;I/[X
KOMIIEHCalll0 HEMAaTE€pUa/IbHOTO WIN
MOPa/IbHOTO yIep0a, 3asiBUB, YTO €ro
HOAXOA K IPUCY)X[EHMIO TAaKOVl KOM-
HeHCallMy PasBUBA/ICS Ha OCHOBaHUU
MHAVBUAYanbHbIX fen. IlokasaTenbHO
mHeHne ECIIY, cormacHo xoTtopomy
fiena 00 MCYe3HOBEHUM He IOJAl0TCs
TOYHBIM HOfcYeTaM, a B ponp ECIIY
He BXOJUT 3aMelleHye QyHKIUIT HaIy-
OHAJIBHOTO MeXaHM3Ma KOMIIeHCALINU
ymep6a. Ilenb koMIeHcauyu HeMaTe-
pMaIbHOrO yiiep6a - BBIPasuTh IpU3Ha-
HIe TOTO, YTO MOPAJIbHBII yIep6 ObUI
IPUYMHEH B pe3y/lIbraTe HAPYIIEHMUs
OCHOBOIIOJIATAIOIIETO IIpaBa Ye/oBeKa
Y OTPAasUTb B CAMOM IIMPOKOM CMBICTIE
TSDKECTDb 3TOro yuepba. B ee HasHade-
HMe HE€ BXOJUTDH IIPpENOCTaBJ/IEHUE (IH/I-
HAHCOBOTO KoM OopTa Man 06oraijeHns
3aABUTENIEN U3 COYYBCTBUA K HUM.

HeCMOTpH Ha IIpUBENEHHOE BbIIIE
yreepxpenre ECIIY, uro mema 06 uc-
YE3HOBCHNIM HE NNOAOAITCA TO‘IHOMy
HOJICYETY, OH, TeM He MeHee, YCTAHOBIII
6onee WM MeHee IOC/EeNOBaTeNbHbIN
CTaHJapT BbIIJIAT, HA KOTOPbI€ YE€YEHC-
KIne 3aABUTENIN MOI‘YT paccunuThIBaTDh B
KayecTBe KOMIICHCAINM HeMaTepuasb-
HOTO yiepba B C/ydae ycIiexa X Ka-
JI00BL.



ITACE: CpencTBa npaBoBOI 3a1MITHI B OTHOLLIEHUY
HapylIeHN IpaB yenoBeka Ha CesepHoM KaBkase

ITOT [OKJaJl, IIOATOTOB/IEHHBIN
KoMmnreToM 1o IpaBOBBIM BOIIpOCAM
U mpaBaM d4enoBeKa IlapmameHTcKoM
Accambren Coserta EBpomnsr (ITACE),
OCBelljaeT CepPbe3HyI0 CUTYAINI0 B 00-
JACTM 3AIINUTHI NIpaB 4Ye/loBeKa U 3a-
KOHHOCTH, NPeo0/Iafialolylo BO BCeM
CeBEePOKaBKa3CKOM pernoHe, 0COOeHHO
B YeueHckoii pecriy6nuke, VHrymernn
u Jlarecrane. Cutyanus B 3TOM peru-
oHe — Hambosnee cepbe3Has U3 BCeX,
KOTOpBIE HaXONSATCS B cepe BAUSHUS
Cosera Esponsl. K goxmagy npunara-
eTCsl MPOEeKT PEe30NIoUUM U PeKOMEeH-
mauyy [TACE, npunarteie Komutetom,
U TIOSICHUTE/IbHBII MEMOPAH/Y M.
IIpoexT
Poccuto, B yacTHOCTH, IpefaTb CyAy

pesonmonun  NIpuU3bIBaA€T

«BUHOBHBIX BO BCeX HapyIIEHNUIX
IIpaB 49€/I0BE€Ka», VICIIOTHUTD pEIICHNA
ECIIY, Bectnt 60pn0Yy € TeppOpU3MOM,
npyu 3ToM cobmofas (yHIaMeHTaIb-
HbI€ ITpaBa U NPUMHINIIBI 3aKOHHOCTH,
1 607Iee TeCHO COTPYAHUYATD C IIPABO-
3allIUTHBIMM OpraHn3anuAMI Ha MeC-

Tax. B mpoekTte oTmeuaercs, yto ECITY
ocypun Poccuio 3a cepbesHble U MOB-
TOPAIOLVEC HapYIIEHUA B PETUOHE,
B ocobenHocTn B YeuHe, B 6oree yem
150 pemenusx. Ilpoext pexomenpa-
uuu npusbiBaeT KoMuteT MUHUCTPOB
YASIATb 0c0O60e BHMMaHME Pa3BUTHUIO
mpaB yenoBeka Ha CeBepHoM KaBkase.
KomuTeT TakXe Jo/DKeH OiYepKIUBaTh
BaXHOCTb 00pa30BaHNs IO BOIIPOCAM,
CBA3aHHBIM C VICIIOJTHEHVIEM PEILeHNI],
U PACCMOTPETb BO3MOXXHOCTD CO3/]aTh
CUCTEMY PEruCTpallyl CBUETENTbCTB
HapyIlIeH NIPaB YeJloBeKa B PETUOHE.
Lenb 3TUX NpeANoXKeHNI — TIOIOKUTD
KOHel 6e3HaKa3aHHOCTYM BVHOBHBIX B
HapYLIEHVAX NIPaB 4el0BeKa ¥ BOCCTa-
HOBUTb JIOBepUe JIIOfiell IpaBOOXpa-
HUTETHHBIM OpraHaM, 6e3 4ero HeBO3-
MO>KHO IIOOEUTH POCT 9KCTpeMM3Ma I
TeppOpU3MA.

B moscHuTeIbHOM MeMOpaHAyMe
MPUBOAUTCS BBOfHAS MHbOpMaLus U
dbopmynupyercs 1enb JOKIafa — MOf-
[epXXUBaTh ¥ 3alMIiaTh QyHIaMeH-

TaJbHBIE TpaBa U JOCTOMHCTBO, a He
BBIHOCUTDb BEPAMKTHL. BbIBOfBI Me-
MOpaH/lyMa YacTMYHO OCHOBaHbI Ha
paboTe MuccuMM IO YCTAHOBJIEHUIO
(haKTOB, MPOBENEHHOI CITelaTbHbIM
mokmagunkoM Komurtera. BHauame B
MEMOPAHIyMe IPUBOAATCA HEKOTO-
pble o01Me 3aMedaHsi, KOTOPbIe I03-
BOJIAIIOT COCTaBUTb IIpefCcTaB/IeHNe O
npobnemax KaBkasa. K Hum otHOCATCS
npobneMa MCYe3HOBeHUII, atMocdepa
0e3HaKa3aHHOCTYU U HeUINT TEeMOK-
patun. [lanee B MeMOpaHIyMe aHAJIN-
3MPYIOTCA COOTBETCTBYIOLIVE pellle-
Hug ECITY, B TOM 4mciae TUIINYHBIN
XapaKTep YCTAaHOBJICHHbIX HAPYIICHMII
U UcCnojiHeHue pemeHnit. Haxonern,
MPUBOAATCS HEKOTOpble IpUMephbl U
IOTIOTHUTENTbHBIE COOOPAXKEHS.
[lonmHBINT TEKCT [OKIaja, INPUHA-
it 31 masa 2010 r., OHy6J‘II/IKOBaH o
agpecy: http://assembly.coe.int/Main.
asp?link=/Documents/WorkingDocs/
Docl0/EDOC12276.htm.

JJOK/Ia/i map/1aMeHTCKOM IPYIIIbL: CUTYalusA C IIpaBaMU
yesioBeKa B HeyHe y>KacHa

Ilocme Mmccum 1O yCTaHOBIEHUIO
¢dakroB, paborasireit B Yeune B des-
pane 2010 r., MexnapTuiiHag Iapna-
MEeHTCKas TpyIIa IO IIpaBaM deso-
BeKa IIapJlaMeHTa BenmukoOpuranum
(PHRG) cocraBuma JOKTam O CHUTya-
uuu B Yeune npu npesupente Pamsa-
He Kagbipose. PHRG otmeuaert, uTo,
HECMOTPs Ha OIIeTOM/IAIOIINIT MacII-
Tab PEKOHCTPYKLIMU B TaKUX MeCTaXx,
Kak [po3HbIN, TONOXEHMe C IpaBaMu
Yye/loBeKa, II0 pacckaszaM JIIofeif, Xa-
PaKkTepHO A  «aBTOPUTApHOTO pe-
JKMMa T0C/Ie TPaKJAHCKOI BOVHbBI». B
HoK/masie yOemuTeNIbHO apryMeHTUpPY-
eTCs HeOOXOMMOCTb IPUHATUS MEX-
IAYHApPOAHBIM COOOIIEeCTBOM Mep IIO
OTHOIIEHNIO K YedHe, B TOM 4YMC/Ie Ha
ocHosannu peutenuit ECITY, n popmy-

JIMPYIOTCA PEKOMEH/IALINY [/ POCCHIA-
CKMX U Ye4YeHCKVUX BJIacTeil, a TaKXke
s CoepuHenHoro KoponescTBa, ro-
cymapctB-wieHoB EC u MexxpyHapos-
HOro coobecTBa B 1jenom. Cpenn Hux
CTIefyIolye:

«Xoms Oenezamvl He ysepeHvl, Ha-
CKOTIbKO peanvHo, no KpatiHel Mmepe,
Ha mexywsuii momenm, codoarue Medx-
OyHAPOOHOTL CnedCBeHHOl KOMUCCUU
no  paccnedo8anur0 HapyuieHuil, co-
sepuieHHvlx 6 Yeure, 6oree peanvHuim
sapuanmom 6Ovino Ovl npuHsmue mep
npomue nuY, NOUMEeHOBAHHDIX 6 pelie-
nuax ECIIY e kauecmee yuacmHukos
3eepcme, Kko20a poccutickue eénacmu
0MKA3bI6AIOMCA NPOBOOUMb OanvHell-
uiee paccnedosarue, Hanpumep nymem
86e0eHUST 3aNPernos Ha Nymeuectneus.

B uenom eo03moncro cdenamv 6Gonvude,
umobvl 3acmasumv Poccuio 6onee ce-
Pbe3HO OMHOCUMbCA K c80um 0053a-
menvcmeam unena Cosema Eeponol, 6
0cobeHHOCMU 8 853U C BbIHECEHHLIMU
npomuse Hee peutenusmu Eeponetickozo
Cyda no npasam uenosexa.

ITonHBI TEKCT HOKIafa OMyOINKO-
BaH 110 agpecy: http://www.londonmet.
ac.uk/londonmet/fms/MRSite/
Research/HRSJ/EHRAC/Reports/
PHRG Chechnya Mission Report JUNE
2010.pdf. Pycckuit nepeBop KpaTKoro
U3JIOKEHNUsI BBIBOJOB [OK/Iafia OIyo-
NMMKoBaH Mo azpecy: http://ehracmos.
memo.ru/page.php?page=436.
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[Tocnegnune pemenns ECITY B orHomennu Ilonpmn:
MeHbIIIe CUCTEMHBIX MPo0ieM — 00JIbIlle TOHKON HACTPOKU

J-p Adam BooHap, unem npasnenus:
U HAYATLHUK 10PUOUHECKO020 0MMdena
Xenvcunkckozo poHoa no npasam
uesn08exa, 0oueHm, 3a8. Kageopoti
npae uenosexa, paxynvmem npasa
U 20¢y0apcmeeHH020 YnpasneHus,
Bapwiasckuii ynusepcumem'

B Teuenme muorux ser ITombura 6bia
nssectHa B ECIIY B cBA3M c paAgoMm
HOBTOpSAIOIUXCA ~ f#el  (KJIOHOB»),
OTPaXKAIOWINX CTPYKTYPHbIE MpOOIeMbI
B CUCTeMe 3allUTbl IIpaB 4YeloBeKa B
crpaHe. OpHAaKO IpeACTaB/IAETCA, 4YTO
ECIIY ypmanoch ycnemrHo CIpaBUThCA C
OOBLIMHCTBOM 13 HUX, I B pe3y/brare
[lonpbme  OpuMHUIOCH  HOPUHATD — PAQ,
3aKOHOJATE/NIbHbIX U IPAKTUYIECKNX MEP.
ITpn paccmorpenun arux gen ECITY
pasBMI  CBOIO IIPABOIPMMEHUTENIbHYIO
mpakTuky (0COGEHHO B  CBASU  C
IPOLeCCyaNnbHBIMA BOIIpOCaMM),
YKpenuB HpUHLUI CyOCUAMApHOCTY B
CBOMX OTHOIIEHMSAX C HaI[MOHA/IbHOM
MPaBOBOI CUCTEMOIL.

Pemtenns ECIIY mo monbckum fenam
Kacanuch TAKMX BaKHBIX CTPYKTYPHBIX
po6eM, Kak:

o IUINTEILHOCTD pasbuparenbcrsa
(Kudta  (Kyona) v  Poland  (Ne
30210/96, 26/10/00)), KOTOpO€

OpUBENIO K BBefleHNI0 9 QPeKTUBHOrO
BHYTPUTOCYAPCTBEHHOTO  CpeJcTBa
3aIMTBI, CTAaBIIEro 00pasIoM s
npyrux ctpan CoseTa EBponbr;

o KOMIIEHCAIIMS 32 IMYIeCTBO B 3a0y>Kbe
(Broniowski (Bponéecku) v Poland (Ne
31443/96, 22/6/04)) - camoe mepBoe
MMIOTHOE PelleHNne;

o YCTAHOBJIEHHBIII ~ 3aKOHOM  IIpefiern

Ha TOBBILIEHNE apeHJHON IUIaThl 3a

YACTHOE >KW/Ib€ 3a CYeT BIaJeIbI[EB

xunbsa  (Hutten-Czapska  (Xymmen-

Yancka) v Poland (Ne35014/97,19/6/06))

- BTOpOe IMMJIOTHOE PellleHNe;

o HAPYLIEHNs, [JONYILIEHHblE B  XOfie
[IpeBAPUTENBHOTO 3AK/IHOYEHNS
(Kauczor (Kayuwop) v Poland (Ne
45219/06, 3/2/09)) - KBasUIIMIOTHOE
peleHue;

o [IEPENIOJITHEHHOCTD ~ TIOPEM U MECT

comep>kanust mop crpaxeit (Orchowski
(Opxoscku) v Poland, Ne 17885/04,
22/10/09 u Sikorski (Cuxopcxu) v Poland,

Ne46004/99,9/11/04)) - KBa3UNMIOTHBIE

pelIeHns.
MoXHO  yTBEpXXJaTh, qTO nocre
paspelieHns BceX OTUX CEPbe3HBIX
BOIIPOCOB, OTpe6OBaBIINX psana

BMeIIATe/IbCTB, BMU3UTOB B [lombury u
pabotsicthicssgammkano6, yECITHYrenepp
OynmeT Oosbllle BpeMeHNM U 3HEpPIUM Ha
paccMOTpeHNe MHOIOYMCIIEHHbIX XKajlo0,
KaCaIOIVIXCsl MHAMBULYATbHBIX IPOOTIEM.
Ilepsasa momouHa 2010 I. Xopomo 3TO
unmoctpupyet. ECITY BbiHec 56 perreHni
nportus [lonpmm. MHOTME U3 HUX UMEIOT
XapaKTep «TOHKOJM HacTpolikm». B Hux
YCTaHAB/IMBAETCSI KOHKpeTHast pobemMa
B 3aKOHOMIATe/IbCTBE WM IPAKTUKE,
a IO/NbCKME BIACTU OCYXXHATCA 3a
ToNylleHHOE HapyllleHue. 3a 3TOT IEPUO,
6bII0 PAaCCMOTPEHO GONBUIMHCTBO IIPaB,
3akperieHHbix B KouBeniuu (cr. 2, 3,
5,6, 8,10, 12, 13 u ct. 1 IIpoTokona 1),
OZIHAKO GOJIBIIMHCTBO JieJT IIO-IIPEeKHEMY
CBA3aHBl TeM WIM MHBIM 00pasoM ¢
po61emoit HeaHeKTUBHOCTU CUCTEMBI
mpaBocyaus (cT. 51 6).

XoTA He BCe IOJIbCKME flefla IOMyduIn
€BPOIEICKYI0 M3BECTHOCTb, OHM, TeM
He MeHee, YpEe3BBIYAHO BAXHBI [T
OyOnMYHOM — AMCKYCCUM M 3alIUTHI
npas 4enoseka B Ilombmre. Hexoropble
M3  HMX  LIMPOKO  OOCYX/amuch
HOMUTUKAMY, CYAbAMU U OOIIECTBOM, U
UMeY 3HauUTelIbHOE BO3NEICTBME Ha
U3MeHeHMe OOIIeCTBEHHBIX B3IIANOB.
Hema  Takke IOAHMMAIOT  BaKHbIE
BOIIPOCHI, CBA3aHHBIE C UX VICIIOJTHEHUEM.
OnHuM u3 Hanbosee BaKHBIX MOCIEHNIX
[es C TOYKM 3peHus OOIero pasBUTHUA
cucrembl EKITY cramo meno Frasik
(Ppacux) v Poland (Ne 22933/02, 5/1/10)
M CBS3aHHOE C HUM Jelno Jaremowicz
(Apemosuu)v Poland (N224023/03,5/1/10).
ECIIY penxo paccMarpuBaeT BOIPOCHI
paBa Ha BCTyIlUleHue B Opak (ct. 12).
B sToM perne [jBOe 3aKIIOYEHHBIX OBUIN
JIMIIEHBI BO3MOXXHOCTD BCTYIIUTD B Opak,
HAaXo[sCh B TIOpbMe. B odunmanbHbx
pellleHMAX  TIOPEeMHOe  HadajbCTBO
MCCTIEefIOBAJIO XapaKTep MX OTHOLIEHUI U
COYJIO VX He MOAXOAAIMMH /I Opaxa. Y
3aK/II0YEHHBIX He Obi1o0 3¢ deKTUBHOTO
CpefCcTBa, MO3BOJIAIONIETO 00XKAaI0BATh

9T  peEeUIeHNA. 15330078 YCTaHOBJICHBI

HapymeHnsa cT. 12 m 13 (mpaBo Ha
addextuBHOE cpencTBo 3auursr). ECITY
HOJYEPKHY/I, YTO XOTSA BJIACTM MOIIN
000CHOBBIBaTb CBOJI OTKAa3 TaKUMMU
COOOpaXKEeHNAMMY, KaK ONTACHOCTh, OHM He
BIIpaBe OIMPATbCs HA JMYHYIO OLCHKY.
ITpaBo Ha BCTyIUleHUe B Opak sIB/IAETCA
(dyHIaMeHTaTbHBIM, U TIOIM, He3aBUCUMO
OT TOTO, Ha CBOOOJIe OH MJIH HET, JJOTKHBI
uMeTb OGomnburylo cBobofy B BbIOOpE
cBOMX MapTHepoB. OHM TaKXKe TO/DKHbI
pacnonarate 9 QeKTUBHBIM CPENCTBOM
00>Ka/IoBaHMA peLIeHMIL.

Ileno Wasilewska & Katucka (Bacunescka
u Kanyuyxa) v Poland (NeNe 28975/04 &
33406/04, 23/2/10) crano cepbe3HBIM
YAapoM [yId MONbCKKX BiacTeit. HevacTo
rocygapctBo-unien  EC  mpusHaercsa
BUHOBHBIM B HapylleHMu CT. 2 (mpaBo
Ha >xusHb) EKIIY. Irto meno xacamoch
HOIBITKM OCTAHOBUTD IIOf;03PEBAEMOrO,
KOTOPBIIT IIPEJITIONIOKUTEIbHO COOMpancs
6exarp. [lomuuelickyie BBIOIYCTUMIN B
Malll{Hy, €XaBIIyl0 CO CKOPOCTBIO B
20 xm/u 40 mynp 3a 15 CeKyHJ.
IIpepnomnaraemsli IIO/I03pEeBaeMblil
HO/TYYV/THECKOIBKO paHEH I M CKOHYAIICST
cpasy ke TIIOCJle  BMeEIIATeJIbCTBA.
Omnepauys 6bUIa HEYZOBIETBOPUTEIHHO
nogroropieHa  (Hampumep, — BOMM3M
He OBUIO MAIIMH CKOpOJl ITOMOIIN),
a TOMMUENCKME IPOABMIM  HUSKUI
ypOBeHb mpodeccroHanuaMa (Harpumep,
He BBICTPENMB CHaYaja [0 IIMHAM
aBToMoOmst). CrefcTBre, IPOBENEHHOE
IPOKypaTypoil o (akTy BO3MOXHOIO
37I0YIOTpPeOIeH s IO/DKHOCTHBIMU
HOTHOMOYVSIMH, ObITIO Hea(PPEeKTUBHBIM.
ITpokyparypa 3aK/I04YMIa, YTO MOMMLIV
co011071a Bce COOTBETCTBYIOLIE [IPABIIIA.
ECIIY ne cormacuics, yCTaHOBUB, 4TO
CTeIIeHb U XapaKTep HMPUMEHEHUs CUJIBL
OBV HecOpasMepHbBIMH, a OIlepaLysl He
OblIa JO/DKHBIM 00Pa3oM IIOATOTOBJIEHA.
CneposatenbHo, Ilompira — Hapymmia
MaTepuanbHbll acmekt cT. 2.  ECIIY

TakKe  OCyAuMNn  HedaPPeKTHBHOCTD
pacciefoBaHNA 3TOTO MHIWAEHTA U
HOQYEPKHY/I, YTO IPaBUTEIbCTBO IO

HeJ3BeCTHBIM IIPMYIHAM He IIPEACTaBUIO
HIUKaKJX 3aMeYaHUII II0 3TOMY Jely.

Tenepn cepbesHast mpobnemMa COCTOUT B
VICIIOJTHEHNH PeLIeHM S II0 3TOMY Jery. ITO



Henmo - a30y4HBI IPUMEpP TOTrO, KaK He
HaJI0 IPOBOANTD MONNLIEIICKIIE OTIe AL,
U ero cjefyeT BKIIOYUTb B IIPOIPaMMY
MOATOTOBKM  ITOIMIUN. Bo-BTOpBIX,
Iefo [O/DKHO OBIThb HEepecMOTPEHO ¢
LIe/IPI0  YCTAaHOBUTb OTBETCTBEHHBIX 3a
HeyJOBJIeTBOPUTEIbHOE IUIAHUPOBAHME

U TpoBefieHue omepanuu. HemaBHO
[IpOKyparypa 3asABUIIA, YTO B
9TOM  OTHOLIEHUM OYAYT IPUHATHI
OIIpefie/ieHHbIe MEPBIL.

OpuuMm  u3  Hambonmee  M3BECTHBIX

MO/IBCKMX Jiel  MOCTEHNUX JIeT CTajlo
meno Bgczkowski ¢ Others (Bonukoscku
u opyeue) v Poland (Ne 1543/06, 3/5/07),
KOTOpOe YCTaHaBIMBaeT CTAHJAPThl B
OTHOLIEHMM OpraHmsanym cobpanmi
JIT'BT-rpynn. HepaBHee perienne 1o femy
Kozak (Kosax) v Poland (13102/02,2/3/10)
CTaJI0 BTOPBIM IIOTIbCKVIM JIeTIOM O IIPaBax
CeKCya/lbHbIX MEHBIINHCTB. B aTOM fere,
B HEKOTOPBIX OTHOUIEHNSAX IIOXOXeMY
Ha peno Karner (Kapuep) v Austria
(Ne 40016/98, 24/7/03), ECIIY pmomkeH
OBI/T PelNTh, MIPABBI /I OBUIN MIOBCKIE
CYAbI, He paspelIB OMOCEKCYaTbHOMY
[IApTHEPY COXPAaHUTb 3a C00O0I NpaBo
apeH/Ibl [I0C/Ie CMepPTH CBOEro HMapTHepa.
[Tonbckoe 3aKOHOJIaTeNbCTBO Ha
TOT MOMEHT II03BO/SUIO 3TO J€IaTh
TIOASIM, HaxXomsuMMcs B fie-(akTo
CYNPY>KECKUX Opnnako
[O/IbCKME  CYABl  MHTEPIIPETHPOBAIN
3aKOHOJIaTeNIbCTBO KaK OTHOCAIIeeCs K
reTepoceKCyaabHbIM IIapaM 1 Opakam U

OTHOLICHUAX.

OTPULIAJIN, YTO 3 HETO BBITEKAIOT KaKue-
6o mpaBa st ofgHomoneix map. ECITY
He COIacUICAd C 9TUM, ITOCTaHOBUB,
YTO B BOINPOCE IIpaB CEKCYaJIbHBIX
MEHbIIVHCTB TOCY[ApCTBa II0JIb3YIOTCA
y3KOIT CBOOOHOJ YCMOTpEHHUS, M HeT
yOenNTeIbHBIX apTyMEHTOB B IIO/Ib3Y
UCK/TIOYEHNSI TOMOCEKCYa/lIbHBIX Iap U3
MpaB HaCleOBaHMS apeHAbl. BaxxHO
ormMetuth, uYro ECIIY mnomguepkHyn
M3MeHEeHNsI B 001IeCTBe, IPONCXOMIIE
B OTHOLUEHUU CeMeﬁ[HbIX BOHpOCOB, n
BOCIPUATHUS BOIPOCOB, OTHOCAIMIMXCS K
TPaXTAHCKOMY CTaTyCy M OTHOLIEHMAM.
TocypapcTBa IOJKHBI

YTO  BO3MOXXHBI  pa3HbIe
OCYILECTB/IEHNsI CEMEHONM VM 9aCTHO
JKM3HU, I COOTBETCTBEHHO (bOpMI/IpOBaTI)

y4IUTHIBATE,
CII0CcO6BI

CBOIO [IO/TUTHUKY.
eno Kozakv PolandipuBenok cepbe3HbIM
IUCKYCCUAM 0 Heo6XOIMOCTH
IPUHATHA 3aKOHOJATENbCTBA 06

ogHomonbix  maptHepcrBax.  JIIBT-
TPYNOBl  TIOATOTOBMU/IN  3aKOHOIIPOEKT
u GOpPIOTCS 3a ero mpuHsATHMe. ITa TeMa
TaKoKe IproOpeia 3HaYMMOCTDb BO BpeMs
[OC/IEAHNX MPE3UAEHTCKUX BBIOOPOB.
Tem He MeHee, Ha MPUHATUE TAKOTO
3aKOHa  IapJIaMeHTOM  HoTpebyercs
BpeMs. A IOKa CrefyeT OXUJATh
HOBBIX fle/l B Holbckux cygax um ECIIY,
OCIIapMBAIOLVX Pa3/IMIHbIe HOPMBI WJIN
OrpaHMYeHNs Ha MpaBa IpefcTaBUTesNel
JITBT-coobecTBa.

OueHb B@KHBIM [IEJIOM CTalo JieIo
Grzelak (Iwensax) v Poland (Ne 7710/02,
15/6/10), B xotopom ECIIY ycraHOBUN
Hapyuenus cr. 9 (cBobopma coBecTn)
u 14 (3amper AMCKPMMMHALMM) WU3-3a
IUIOXOJl OpraHM3alUM YPOKOB ITUKMU
B MONbCKUX IIKOMAX. B mpuHnue,
y4amuecsi HOMBCKMX — IIKOT  VMMEIT
BbIOOp — mmoOcemaTh aMbOO 3aHATUA IO
penurun (0OOBIYHO KATOMMYECKOIT) 1160
ypoku otmku. OfHAaKO Ha IPaKTUKe
TO/MBKO 1% IONBCKUX IIKOJ IIpefaraeT
YPOKM 9TUKU. 3a Bech Mepuof, 00yueHNs
B IIKO/IE 3asBUTENS YPOKOB ITUKK Y
Hero He ObUIO, 1 B IIKOTBLHOM arTecTare
OTCYTCTBYeT OTMETKa 110 Pe/IUIMI/ITUKE.
9T0 co37aBajo BIEYaT/IeHMe, 4YTO OH
He ObUI YIEHOM PpeIUTMO3HON TIPYIIIBI
6OnbUIMHCTBA, [yl KOTOPOH  ObUIN
OpraHmsoBaHbl ypoku pemmrun. Kpome
TOrO, HEJABHO OTMETKY IO penurumn/
3TUKe Ha4YalM Y4YUTHIBATh IIPU pacyere
cpenHero 6aima, TeM CaMbIM IIOCTaBUB
TeX, KTO YPOKOB PEJIUTUY He MOCeIIal, B
He6/1aronpusATHOE IIOTIOXKEHE. 2 leKaOpst
2009 r. nonbckuit Koncruryunonnntit Cyz
[OCTAHOBWI, YTO 9TO He IPOTUBOPEYUT

Koncruryumn.
ECITY IIOCTAHOBITI, 49TO aTa
CUTyalusi ABJAETCA  HeOoIlpaBJaHHOI

CTUTMaTU3alMeil ¥ HapylleHueM CT. 14
M3-3a JUCKPDUMMHALMM B OTHOLIEHMM
HEBEPYIOIUX, JKEMAIMMNX II0CEeNaTh
YPOKM 3TUKM, 0COOEHHO B CBETE TOT0, YTO
OTMeETKa 10 PEJIUTUI/3TUKE BK/TIOUAETCSA B
cpemEmii 6amn. Taxoke ObIIO yCTAaHOBIEHO
HapylleHue IIpaBa He JMCIIOBENOBaTh
HUKAKOJM DEeINIUM, TapaHTMPOBAHHOTIO
CT. 9, B pe3ynbraTe OTCYTCTBMS OTMETKMI
B aTTecTare 00 OKOHYAHVM IIKOJBL.

Pemenne mo pmemy [Ikenmsaxa 6buto
BBIHECEHO  IIOC/Ie  ABMAKATACTPOQHI
B CMomeHcke ¥  He3aJonro o
HPEe3UACHTCKUX BBIOOPOB. AKTMBHOE
yJacTme  KaTONMYEeCKOW  ULEPKBU B

OyOMMYHBIX — TPaypHBIX  II€PEeMOHUSIX
U OTKpbITasg TOAJEpKKa OJHOTO U3
KAaHAMAATOB B IIPe3NJeHThl BBI3BaJIA B
ob1ecTBe peakiuio. B HacTosIee BpeMs
HaO/MoaeTcsl MOIHOe [IBIDKEHUe 3a
CEeKY/IAPU3alMIO TOCY/JapCTBa. YKa3aHue
ECIIY Ha TO, 4TO IO/IbCKOE FOCYJapCTBO
OKa3bIBaeT IPeAIIOYTeHNe KaTOIMYeCKOll
LIepKBU un He IIpeJoCTaBAET
HEBEPYIOLIUM MM 4/IeHaM PeTUTMO3HBIX
MEHbBIINHCTB YPOKOB 3TUKU, ABIAETCA
OJJHMM M3 BOIIPOCOB B 3TOM JUCKYCCUU
00  OTHOILIEHMAX  TrOCyfapcTBa U
nepkBu. B arom
oTHolIeHUM MHorue nonutuky, HITIO
u i, Gopmupymouye obliecTBeHHOe
MHEHHE, CCbUIAIOTCA Ha JCIIO/THEHMe
pemenua mo geny Ixensaxa. Iloaromy
IIpeACTaBIIAeTCA, UTO ITO PellleHN e MOXKeT
CTaTh BAXHBIM 3TAaIlOM peany3anuyu
IIOTbCKOTO KOHCTUTYLIMIOHHOTO
IPMHLNIIA CBETCKOCTY B IIOBCEHEBHOI
Ha cerogHAmIHMII [eHb UM
9acTO IpeHeOperamT, a KaTommdecKas
LIEPKOBb  IONb3yeTCA  MHOXXECTBOM
HEeOIpaBJaHHBIX  IPUBWIETUI oT
rOCy#apcTBa.

Hena, paccMOTpeHHbIe BbILIE,
IIOKA3bIBAIOT, 4YTO IlepBasg IIOJIOBMHA
2010 r. ObUTa WMHTEPECHON B CMBIC/IE
pasBuTUA IIpaBOIPUMEHNTE/IbHON
IOpaKTUKM I paspelleHns HEeKOTOPbIX
HepelleHHbIX IP0o6/IeM Ha HAIlIOHATbHOM
ypoBHe. OOI[eCTBO CK/IOHHO IIO/Iarath,
gyro ECITY faer peuteHne 60nbLIIMHCTBA
npobseM,  KOTOpble He  PeLIaloTCs
HaIlYIOHa/IbHBIMU BJIACTAMU 1o
Pa3IMYHBIMIIPUYMHAM, VTN €C/TUMeCTHbIe
cpencTBa  3amuThl  HedPdEKTUBHBL
Ocob6eHHO 3HAYNMMO 37eCh pelleHye Mo
peny Ixenaxa. ECIIY penko nopsepraer
KOCBEHHOJ KPUTUKE KOHCTUTYLMOHHBII
Cyl, ¥ €ro OLEHKy CYIecTBYyIoIel
npobnembl.  JIpyrnx cepbesHbIX [iell,
KOTOpble IIPOBOJAT «TOHKYIO HACTPOIKY»
CUCTeMbl 3alIUTBI IIpaB 4eJIOBEKA B
[TomnbIre, MO’KHO OXKMATh BIIOC/IEAYIOLINIE
MecAubl ¥ ropbl. JKepTBbl HapylleHuUi
IpaB 4YejloBeKa OYAYT IPOXODKAThb
obpalarbcss €O CBOMMU IpobeMaMu
B ECIIY, ogHako mogHMMaeMble B 9TUX
ienlax BOIPOCH OyayT 6o/mee TOHKMMIL,
4eM TUIIMYHbIE )Ka/T00bI Ha AN TEbHOCTD
pasbuparenbCTBa MM MIPeBAPUTEIBHOE
3aK/II04YEHNE.

KaTOIM4eCKOM

JKN3HN.

1  E-mail: a.bodnar@hfhr.org.pl.
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Daxmul

JlomaTa yTBep)K[ail, 4TO ero u3bmsa-
T COTPYAHVUKN MWIVLVINA ¥ BBIHYAVIIN
ero IpU3HATbCA B YOUIICTBE B OTCYTC-
TBlME aiBOKaTa. PalioHHasA nmpoKyparypa
OTKasajza B BO30OY)X[EHNUM YTOIOBHOTO
nena. Bo Bpems paccMOTpeHuA CyloM
mema 06 yburictBe agBokar JlomaTsl yT-
BepXX/aj, YTO NpM3HAHME OBUIO IONY-
YEHO IIOfi JIaBJIEHMEM U B OTCYTCTBUE
azBokara. CyJpl MepBoil M KacCaljMoH-
HOM MHCTaHIMM OTKIOHWIN >KamoObl
Jlomatbl M He paccCMOTpENyM BOIPOC O
IPUCYTCTBUM IOPUAUYECKOTO IpeJCcTa-
BUTEA BO BpeMs NIPU3HAHNA.

Pewenue

ECIIY He cMOr yCTaHOBUTb C YBe-
PEHHOCTBIO, IPEBBIIIAONIE PasyMHbIe
COMHEHNA, 4YTO 3aABUTENA IIOABEPITIN
oOpallleHNI0, IIPOTUBOpeYalleMy CT. 3
(3ampeT mBITOK U 6ecdenoBEYHOrO 00-
paH.[eHI/IH), B 3HAUYUTEJIbHON CTeIleHU
IIOTOMY, YTO HallMOHa/IbHbIe BIACTH BO
BpeMsi COOBITIIL He OTpearnpoBanu s¢-
(bexTMBHO Ha KaoOb! 3asIBUTETISL.

ECIIY otmeTwn, 4To CT. 6 (IIpaBo Ha
CIIpaBelINBOe pa3bupaTe/bCcTBO) HU-
4ero He TOBOPUT O TIpaBMIAX HpueMIIe-
MOCTH [IOKa3aTe/NbCTB, KOTOPbIE [JOIK-
HBI PETyIMpOBaTbCSl B COOTBETCTBUM C
HAI[IOHAJIbHBIM  3aKOHOJATE/IbCTBOM.
Bmecto atoro Cyxm paccmoTpen pas3ou-
PpaTebCTBO B 1LI€/IOM, B TOM 4MC/I€ I M€~
TOJL IIOTy4YeHMs JOKA3aTe/NbCTB, C TOYKN
3peHMsI ero CIpPaBeyIMBOCTH, M MCCIIe-
IOBasl BOIPOC O TOM, ObUIa /11 3asABU-
TEIO0 TIPefOCTaB/IeHa BO3MOXHOCTD OC-
HOPUTH MOANMMHHOCTD JOKA3aTeIbCTB I
BO3pa3nTb NPOTUB X JVCIIO/Ib30OBaHMA.
ECIIY ykasaj, 4T0 B cl1y4asx, KOIraa o-
CTOBEPHOCTb JIOKAa3aTe/IbCTB OCHapyuBa-
eTcs1, elle Oosblliee 3HaYeHMe IpUobpe-
TaeT Ha/lu4ue CIpaBelIMBbIX IPOLEAYp

MICCTIeOBaHM IIPUEeM/IEMOCTH 3TUX JIO-
Ka3aTeybCTB.

Poccuiickoe mpaBUTENbCTBO yTBEPXK-
[ajno, 4TO, COINIACHO HALIVIOHAJIbHOMY
3aKOHOJATENIbCTBY, HPUCYTCTBME afI-
BOKaTa TpU [jade IpuU3HAHMA He 00s13a-
tenbHO. ECITY orBetms, 4To ero poib
He TofpasyMeBaeT OLIEHKM COBMeCTHU-
MOCTHW HaIIMOHAJbHOTO 3aKOHOJIATebC-
tBa ¢ EKITY. Ero 0643aHHOCTD — UCCIe-
[oBaTh, BCe /iU TpeOOBaHUA CT. 6 ObIIN
COOIIOfIeHbI 1 B 3TOM KOHKPETHOM JieTI€;
B 4aCTHOCTM, ObIIa 1M COOJIOfEHa CT.
6(3)(c) - mpaBoO Ha 3aLINUTY C IOMOIIBIO
IOPUIMYECKOTO IIPeNCTaBUTeA.

ECITY ormeru, 4To HallOHAJIbHbIE
CyZbl He NpUJep>KMBAIUCh CIpPaBeIn-
BbIX IIpOLENyp IpU OLEHKe IIpuemse-
MOCTHM IpU3HAHMUSA, IOCKONBKY 00 OT-
CYTCTBUU a/iBOKaTa He OBUIO YIIOMAHYTO
B ux pemenuax. ECIIY nocranosui,
YTO WCIIONb30BaHME MPU3HAHUA 3aABU-
TeJIA, KOTOpOe OBIIO HMOJYYEHO B TaKUX
006CTOATENBCTBAX, KOTOPbIE BBI3bIBAJIN
COMHEHMsI B €ro JJOOpPOBONBHOCTH, U B
OTCYTCTBUE IOMOILM afiBOKaTa, HapAAY
C OYeBMJHBIM OTCYTCTBMEM Hajjiexa-
IMX TapaHTUIl Ha CYJe, Coenany pasou-
paTenbCTBO B OTHOILICHNN 3asIBUTEIS He-
CTpaBeIMBbIM U HapyIIAIOMIMM CT. 6.

Kommenmapuii

B atom pene ECIIY npuMenun npus-
LWUIBl  CIIPaBE/IMBOTO  pa3bypaTesib-
CTBa K CUTYaljuy, B KOTOPOIl OCIapu-
Bajach IPUEMIEMOCTb JJOKa3aTelbCTB.
Heno Jlonamov: ObUIO PacCMOTPEHO B
COOTBETCTBUM C IpeLefeHTOM, YCTa-
HOBJICHHBIM B fene Ilanosumy, npomue
Kunpa (Panovits v Cyprus, Ne 4268/04,
11/12/08), cormacno xoropomy ECITY
He BBIHOCUT pelLIeHMsI OTHOCUTETbHO
IpUEM/IEMOCTV  JOKa3aTelIbCTBO, Of-
HAaKO pellaeT, CYLIeCTBOBAIM /U Haj-
TeXalljle TapaHTuy, [O03BOJIIIOINeE
3aABUTENI0 OCIIOPUTb WM BO3PasUThb
IPOTUB IPUEMIEMOCTH HOKa3aTeNbCTB
BO BpeMs CylleOHOro pas3buparenbCTa.
B pene JlomaTel HauMOHaJIbHbIE CYHBI
paccMaTpuBaIi €ro 3asBIeHNs 00 OKa-
3aHHOM Ha HeTO JaBJIeHUI B CBOMX pe-

Cyne6Hble iefia Mo MpaBaM YeloBeKa

B paspene npuBopsiTCs M30paHHbIE pElleHNsT TI0 3HAYMMBIM HEJJaBHUM Jle/laM B 00/1acTH TIpaB YelmoBeKa 1
110 JeniaM, B KoTopbIX B KoTOpbix EHRAC 1 ero nmapTHepbl IpefcTaBIISAIOT 3asIBUTEIEI.

IIeHMAX, OFHAKO He BBIHOCY/IU PelleHN
10 BOIIPOCY OTCYTCTBHUA IOPUANIECKOTO
IpEZICTAaBUTENSA BO BpeMsA IpPU3HAHUA.
Ha ocHOBaHNM 3TOTO TOHKOTO MOMEH-
ta ECIIY mocranoBui, uto y JlomaTs
He 6bI/IO BO3MO>KHOCTH OCIIOPUTD IPH-
€MJIEMOCTD [JOKa3aTeNbCTB U B CBA3U C
STUM YCTaHOBI/I HApyLIEHME CT. 6.

Myuonveosa u dpyzue npomue Poccuu
(Mutsolgova & Others v Russia)
Ne 2952/06, 01/04/10

Abaesa u opyeue npomus Poccuu
(Abayeva & Others v Russia)

Ne 37542/05, 08/04/10
Caoynaesa npomus Poccuu
(Sadulayeva v Russia)

Ne 38570/05, 08/04/10

Xamyesa npomue Poccuu
(Khatuyeva v Russia)

Ne 12463/05, 22/04/10

Xyuaes u opyzue npomue Poccuu
(Khutsayev & Others v Russia)
Ne 16622/05, 27/05/10

Wnvsacosa npomue Poccuu
(Ilyasova v Russia)

Ne 26966/06, 10/06/10

(ECIIY: perennue 1o CyLecTBy)
Hcuesnosenue

Daxmut

Bo Bcex aTux gemax poACTBEHHMKM
sasgBuTeneil ucyesnu B Yeune u VIHry-
IIeTUM TIOCTIE 3a/jep>KaHus IpeNCcTaBu-
TENAMM POCCUIICKOTO TOCYlapCTBa, U C
TeX IOp O HMX He ObUIO M3BeCTHil. ITn
COOBITHS HPONUCXONWIN C CEHTAOpA
2000 r. mo aBrycT 2004 1.

Pewienue

ECIIY nocTaHOBWI, 4TO POJCTBEHHU-
KOB 3asBUTENEN C/IEAyeT CIUTATh yMep-
MMM, YTO HapyuaeT cT. 2 (IpaBo Ha
JKVI3Hb), @ TAKKe YCTAHOBIII CTIEAyIOLINe
HapyIIeHN:A: MpoliecCcyalbHOe Hapyllle-
HIE CT. 2 B CU/Ty HEIIPOBEJeHNUA paccrie-
IOBaHMA 110 paKTaM MCUe3HOBEHNS; CT. 3
(3ampeT GecuenoBeYHOTO 1 YHIDKAOIIe-
ro obpalleHns) B CBASY C [yIIEBHBIMU
CTpajjaHUsAMY 3asiBUTENIEN; CT. 5 (IpaBo
Ha CBOOOJY 1 IMYHYIO HEIIPYKOCHOBEH-



HOCTB), IIOCKO/IbKY (akT COfepKaHusA
IIO] CTpaXkell MCYE3HYBIINX JIAL] He ObLT
npusHaH, 1 cT. 13 (mpaBo Ha 3¢ dexTuB-
HOE CPeCTBO 3all[UThI) B COYETAHUY CO
cT. 2. Kpome sToro B mene Xyraesa cT. 3
ObITa TaKoKe HapylIeHa B CBA3U C KeCTO-
KIM oOpalleHNeM U TpaBMaMMy, IIPUYL-
HEHHDBIMU 33sABUTENAM U 3a/iep>KaHHbIM
IIOCJIE aPECTa M HEIIPOBEJEHMEM paccrie-
moBaHusA mo 3TmM (akram. HakoHer,
6p11yt HapyuieHs! cT. 8 u cT. 1 [IpoToko-
na 1 B cBA3M C OOBICKOM B [JOMAaX 3asBU-
TeJell U He3aKOHHON KOH(UCKaIuei ux
VIMYILIECTBA.

Iynemsesa npomue Poccuu
(Gultyayeva v Russia)

Ne 67413/01, 01/04/10

(ECITY: pemrenye 1o CylecTBY)
Ynuncarousee obpausenue;

npaeo Ha c60600y U TUUHYI0 Henpu-
KOCHOBEHHOCMb

Daxkmuot

ITocne BHENIHErO ayauTa YIPAaBIEeHUA
foctuuny 1o CaXaauHCKoll o6macty,
00OHaPY>KUBILIETO PacTPaTy OI0>KeTHBIX
CPEZCTB, B OTHOLIEHNUY 3asIBUTE/IbHULIBL,
Haya/IbHVKA yIpaslieHns, 25 despand
2000 r. 6pUI0 BO3OY>KIEHO YTrOJIOBHOE
memo. 28 despans 2000 r. 3asBUTEND-
HILIA HaHs/Ia afjBOKaTa U BCKOpe Hocye
9TOro ObUIa apecTOBaHA M IIOMeleHa
II0f] CTPaXKy B Ka4eCTBE IIOJ03PEBAEMOIL.
Ee xopmaTaitcTBO 06 0CBOOOXKIEHNN TIOf,
3aJI0T ObIIO OTKIOHEHO.

1 mapra 2000 I. cpoK ee copep>KaHUA
HOf;, CTpaXkell ObII IIPOAJIEH M3 Olace-
HIISI, 9YTO OHA MOXKeT GeXXaTh WIM BOC-
[PEMsATCTBOBATD IPOBENEHNIO CIIEfC-
TBUA IIYTEM [aBJIEHUA Ha CBI/IHeTeHef/'I
— CBOUX 6bIBIHI/IX IIOJYMMHECHHDbIX. CPOK
ee ComepXaHus Iof cTpaxel ¢ 1 map-
ta 2000 . mo 6 despans 2001 r. mpo-
I/IeBaJICs HECKOMIBKO pas, a >Kamobbl Ha
Inmpop/ieHne OTKJIOHAINCh Ha TOM OCHO-
BaHVIL, YTO OHA MOXKeT OeXaTb VIV BOC-
NpenATCTBOBATh CaefcTBu0. OgHAKO ¢
25 oktsa6pst 1o 4 Hos16ps1 2000 T. 3asABU-
TeNbHIIIA HAXOV/IACh IO, CTpaxelt 6e3
CAHKIUI CYAbM WM TIPOKYypOpa IPOCTO
Ha TOM OCHOBaHUIU, 4YTO €€ YrOJIOBHO€
o ObIJIO IepefjaHo B CYA,.

Ob6xanyss cBOe IPORODKAIOILeecs
3aK/IIOYeHMe, 3asBUTENIBHUIIA 0C000
[OffYepKIUBasa, YTO OHA HUKAK He MOTI-
J1a BOCIIPEISITCTBOBATh PACC/IEOBAHMNIO,

[IOCKOJIbKY IIpOBepKa ObllIa 3aBeplieHa
K 13 ampensa 2000 r. Ona Tak)xe cchbla-
JIACh Ha IJIOXME YC/IOBUA COJEPKaHNA U
BbI3BAaHHOE VIMU YXY[LIEH/€e COCTOSIHUA
ee 3[0poBbs. ITU TOCNIETHNE YTBEPXK-
ImeHus ObUIM OTK/IOHEHBI KakK Heoboc-
HOBaHHBIEe. [OPOZACKOI Cyl OTKJIOHWII
IIOC/IEyIOIlee XONaTaliCTBO €€ aJBOKa-
Ta, nogaHHoe 8 asrycra 2000 r., o mmpo-
BeJleHNM He3aBMCHMOIO MeJUIMHCKOTO
ob6cmemoBaHms.

6 despans 2001 r. 3asBUTENbHUIA
6blIa OCY>XKZIeHa 3a pacTpary, MOAJENKY
LOKYMEHTOB U 370ymoTpebsieHNe Ciy-
>KeOHBIM [IO/TOXKEHMEM 1 IIPUTOBOPEHaA K
I1eCTY TOJAM JIUIIEHNUS CBOOOJBL.

Pewenue

ECIIY cuen 3axno4yeHNe 3asBUTEb-
HUIBI B C/IEICTBEHHOM U30/IATOPE YHU-
JKaIOIVIM 0OpalljeHeM B HapyLIeHNe CT.
3 EKITY. Kpome Toro, Cyg nmpusHai otT-
CYTCTBME 3aKOHHOTO OCHOBaHUA JJiA ee
COfiepyKaHMUs TIOJ| CTPaXKeil ¢ 25 OKTOPst
110 4 Hos6ps 2000 I., 4TO SAB/IACTCSH Ha-
pyuenueM ct. 5(1)(c). Co ccpiKoil Ha
CT. 5(3) 3asBUTENbHNUIIA XKAJIOBA/IACh Ha
M30BITOYHO JIIUTE/IbHOE COfiepyKaHue
nof, crpaxkeit fo cyga. ECITY cormacun-
csl C Hell M TaKXKe yCTAaHOBMJI Hapylie-
Hue. ECITY 3ameTns, 4yTo mpu mpope-
HUM TIPeABAPUTETbHOIO 3aK/II0YeHMUs
3asBUTEJIBHUIIBL  BJACTU IOCTOSHHO
CCBIIANNCD HA OfIHU U Te )Ke OCHOBAHMAL.
Ha cypmax nexur 0053aHHOCTb OLI€HU-
BaTh, MO-TIPEXKHEMY /I OCHOBAHUSA /A
MOMeIIeHNs T0f, CTPaxKy, Ha KOTOpble
onmMpanuch CypeOHble BJIACTY, OIIPaB-
OBIBAIOT IIPOfiOJDKAIOIleecs JIMIIeHUe
CBOOOIBL.

FOndawes npomus Poccuu
(Yuldashev v Russia);

A60ynascon Vcakos npomue Poccuu
(Abdulazhon Isakov v Russia)

NeNe 1248/09 & 14049/08, 08/07/10
(ECITY: pemienne 10 CYILEeCTBY)
Sxcmpaduyus

Daxmuot

3asButens 1o geny FOnpamesa 6exarn
B Poccuio, cacasicb oT BO3MOXHOTO Cy-
[eOHOTO TMpec/efoBaHUsA CO CTOPOHBI
B/IacTell Y30eK1CTaHa 3a yJacTue B aH-
IVDKaHCKUX JeMoHcTpanuax 2005 r. On
ObIT apecTOBaH U MOMEIIIEH II0f, CTPAKY
B Poccun 31 okrtsbpst 2007 1. Ha OCHO-

BaHUN OpZepa Ha apecT, BBIJAHHOTO Y3-
6exnctaHoM. 3ampoc 06 IKCTpaguLn,
HaIlpaB/IeHHbII BIAcTAMU Y30eKucra-
Ha, O6bI1 yoBeTBOpeH 28 ampersa 2008
. 3asBUTENb ero OOXKajoBal, OZHAKO
pelirenre ObIZIO OCTaB/IEHO B cuite Bep-
xoBHbIM CynmoM. 2 Hos16psa 2008 1. 3a-
SIBUTENIb MHULIMMPOBAN pasbuparenbc-
TBO, I0)KaJIOBABIINCH HA JIJIUTEIbHOCTD
Coflep)KaHMs TOT, CTpaxkelt 1 0O6paTus-
IINCh C IPOCbOOIT 06 0cBOOOXKeHNN. B
KOHIIe KOHI[OB 23 ampesnst 2010 1. oH 6b17
ocBoboKeH. [TpocbbObl 3asBUTENST O
IPEJOCTaBIeHNN eMy CTaTryca GeXxeHIra
U BPEMEHHOro yOexmina ObUIM OTKIIO-
HEHBI, HeCMOTPS Ha TO, YTO YIIpaBJieHue
BepxosHoro komuccapa OOH 1o genam
OeKeHL[eB YCTaHOBUIIO, YTO €ro CTpax
YKECTOKOTo 0OpalljeHus II0 ITOJIMTIYeC-
KJM MOTHUBaM B Y36eKucTaHe ObIJI BIIOJI-
He 000CHOBAHHBIM.

B pene VicakoBa 3asgBuTe/Nb Nepeexanl
u3 Ysb6ekucrana B Poccuto B 1989 1. B
1998 1. y3bekckye BIacTi BO3OYAMIM
HIPOTUB HErO YTrOJIOBHOE JIeJI0 3a yd4ac-
TY€ B IIO/{PBIBHOII IeSITENIBHOCTH. 6 Map-
Ta 2008 1. oH 6611 apecToBaH B Poccun u
MIOMeIIleH II0f, CTPaXKy C LIe/IbI0 9KCTpa-
muryn. Ero skamo6s! IpoTHB 9KCTpagu-
i ObUIM OTKIOHeHB! BepxoBHbIM Cy-
IoM. 3asBUTENI0 OBUIO IPESOCTaBICHO
BpeMeHHOe ybexxuie 17 mapra 2008 .,
a ero >kazo6a Ha pelleHne 06 OTKase B
ybexuIIe Bee ellle OXUfjaeT paccMoTpe-
HUA. 3agBUTENb ObII OCBOOOXKIEH U3-
nog, crpaxky 5 mapra 2010 .

B o6onx penax ECITY pacnopsauncs
O MPMOCTAHOBIIEHUY SKCTPAAMLIMU 3a-
SABUTEJIEl B KaueCTBe BpeMEHHOI Mepbl.

Pewienue

B o6oux penax ECIIY ycranosu,
YTO B C/Iydae IKCTpafuLum OyzeT JOoIy-
1eHO HapylIeHue cT. 3 (becyeoBedyHOE
U YHIDKaMoIIlee oOpallleHne) us-3a cepb-
€3HOTO PICKA JKeCTOKOro obpalleHns ¢
3asBuUTensAMU B Y3bekucrane. CucreM-
HBIIl XapaKTep MbITOK B 3aKIHYeHNN
O3HAYaeT, YTO 3aBepeHMs Y30eKCKOro
IIpaBUTENDBCTBA HE ABIAIOTCA Ha,[[e)KHO]?[
rapaHTHell OT PUCKa >KeCTOKOro obpa-
IeHVA.

ECITY noBTOpuMII, 4TO >KeCTOKOe 00-
pallleHNe C 3aKTIOYeHHBIMI B Y30eKIic-
TaHe — «3TO ITOBCEMECTHAsS U JJABHO CY-
I[eCTBYIOI[asi Ipo6IeMa», a B TeUeHNe
HECKOJIbKMX JIeT He ObIIO IPefiCTaBIeHO
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FHRAC

HUKAKMX KOHKPETHBIX CBUIETENHCTB
CKO/IbKO-HMOY/b 3HAYMMOTO yIIydllle-
Hust. Kpome Toro, mockonmpky oba 3a-
ABUTENA OOBUHANINCH B IIOIUTUYECKU
MOTUBYPOBAHHBIX IPECTYIUICHVUSX U
ObLT BBIJJAaH OpJiep Ha MX apecT, BeMKa
ObI/1a BEPOSITHOCTD, YTO 000MX BO3BMYT
IOf{ CTPaXXy HEMOCPEeNCTBEHHO IOCIe
9KCTPAaiMLMY ¥ HOTOMY OHM IIOfBeEp-
THYTCSI CEPbe3HOMY PUCKY >KECTOKOTO
obpaleHus.

Taxoxe ECIIY ycranoBmn Hapyue-
Hue ct. 5(1)(f) (3akoHHOCTH comepiKa-
HUSL TIOT, CTPaXkKell) B CUIY OTCYTCTBMUS
SICHBIX IIOJIOXKEHMWII, YCTaHABIMBAIOIINX
IpOLeAYypPy HasHaYeHVs U IPOJTEHMUs
ColepyKaHus MO, CTPAXKEIT,  TAKXKeE Bpe-
MEHHBIX CPOKOB UX IpPeObIBAHUS IO
crpaxeit. Cr. 5(4) (HesamennuTenbHOE
paccMOTpeHMe 3aKOHHOCTHU  COJiepiKa-
HUS IO, CTpaXkell) Takxe ObUIa Hapy-
1IeHa B 060MX Jjeax.

Ipyzue dena ECITY

Hemonynoc u opyzue npomus Typyuu
(Demopoulos & Others v Turkey)
NeNe 46113/99, 3843/02, 13751/02,
13466/03, 10200/04, 14163/04,
19993/04 & 21819/04, 01/03/10
(ECIIY: peurenye bonpImoi manmarsr)
Buympuzocyoapcmeentvle cpedcmea
3AuLUMbl; 10PUCOUKUUS

Daxkmuot

Bocemp 3aaBureneii — IpeKOB-KUII-
pUOTOB — yTBepXpanu, 410 ¢ 1974 T
OBV JIMIEHBI TIpaBa Ha YBaXKeHue
cobcTBeHHOCTM M3-3a OKKymaryu Ce-
BepHoro Kwumpa Typeuxumm BoOOpY-
JKEHHbIMU cuiamn. [locme mMIoTHOTo
petuenus no peny Xenides-Arestis (Kce-
Hudec-Apecmuc) v Turkey, (Ne 46347/99,
14/3/05) Typeukas pecrytnuka Cesep-
Horo Kumpa npunsana B 2005 1. HoBOe
3aKOHOJATE/IbCTBO O KOMIICHCALIMU C
nenplo paccMorpenust Kommccumeit 1o
HEJIBIDKVIMOMY MMYILECTBY TpeboBa-
HUJ TPEKOB-KUIIPHOTOB OTHOCUTENBHO
X COOCTBEHHOCTIL.

Pewernue

3asABUTENN YTBEPXKA/IY, YTO He 00s1-
3aHBl OBUIM JICYEpIBIBATh IIPABOBOE
CPefICTBO 3all[UThl, KOTOpOE MOSBUIACDH
TOJIbKO Uepe3 HeCKOTIbKO JIeT IOoC/Ie To-
maun ux xamo6sr. ECITY npusnan, uro
OLIEHKA MCYEPIIAaHMS HAI[MOHATbHBIX
CpefcTB  3aIMThl OOBIYHO MHPOU3BO-

IUTCSL C YYETOM JaThl MOfAYM SKATOOBI.
Opnaxo panee Cyz OTCTymHanm OoT 3TOTO
o01ero npaBua B fiellaX, CBA3AHHBIX C
U30bITOYHO OIIVM Pa3OupaTe/IbCTBOM,
ecy B Ipoliecce PacCMOTPEHMsA IOSB-
JIAJIOCh HOBOE 3aKOHOZATENbCTBO, Ipe-
LOCTaBJIAIOIIee CPELICTBO 3AIUTL.

ECIIY nocranoBui, yro Kommccusa
[0 HEJBIDKMMOMY VMYIIECTBY IIpef-
cTaB/sieT co6oil KOCTYImHbI 1 3 dex-
TUBHBIII MeXaHN3M BO3MEIEHNS B OT-
HOIICHUY aj06 Ha HapylIeHVe IIpaBa
IPEKOB-KUIIPUOTOB Ha COOCTBEHHOCTD.
Cyp sagBm, uro [loroBapusaromiyecs
TOCYHapCTBa Jydllle BCEro CIOCOOHBI
OLIEHUTD IIPAKTUYECKIi€ CTOPOHBI, IIPH-
opuTeTBl U KOHQIUKTYIOLe MHTepe-
Cbl Ha HanmoHanbHOM ypoBHe. ECIIY
OTMETII, YTO C MOMEHTa YUpeX/eHMNA
Kommccensa paccmorpena 85 3asasieHuii,
B YeThIpeX C/Ty4asiX BOCCTAHOBUB IIPABO
COOCTBEHHOCTH, @ B IPYIUX — IIPOU3Be-
I 06MeH cOOCTBEHHOCTIL.

3agBUTEeNMM yKa3blBanmum Ha obpeme-
HUTeIbHbIE TPeOOBAHS 110 IIPEXOCTAB-
JIEHVIO JOKa3aTe/lbCTB, IpMMeHSAeMble
Kommuccnmeit. ECIIY orknonmn ux ap-
TYMEHT ¥ 3aMeTWI, 4TO TpebOBaHIe,
4TOOBI IIPaBO COOCTBEHHOCTH OBIIO 1O-
Ka3aHO IIpeBbIllle Pa3yMHBIX COMHEHUI
U TIOZIKPEI/IEHO JOKYMEHTA/IbHO, COOT-
BETCTBYeT TOMY )K€ IOKa3aTelbCTBEH-
HOMY CTaH/]JapTy, Ha KOTOPBINl 4acTo
OIMpaeTCs OH CaM.

3asABUTENN XKATIOBAIUCh Ha HEOOXO-
AMMOCTD MOCEIeHNsI MHOTOYVCTIEHHBIX
3acefaHuil B paMKaX paboThl KOMUCCUM.
ECITY He cuen, 4to 3TO TpeboBaHIMe
HEOIIPaBIaHHO YCIOXKHAET IIPOLEYypPY
WIN OrpaHUYVBAeT €€ JOCTYIHOCTD.
Janee sasBUTENMN yTBEP)KAANNU, YTO 00-
pamaromuxcsa B Kommccuio He Bcerma
MHPOPMUPYIOT O BO3MOXXHOCTMU IIOIY-
YeHVSI IOPUANIECKOrO IpefCcTaBUTeIbC-
TBA, VJIM O TOM, Ha KaKyl0 OLIEHKY OHU
MoryT ommpatbcs u T. m.  ECIIY moc-
TaHOBWJI, YTO B TPAXK/IAHCKO-IIPaBOBOM
KOHTEKCTe Ha TpUOyHa/l He BO3J/Iaraer-
cs1 00513aHHOCTh 00ecCIednBarpb, YTOOBI
KaX/lasd CTOpPOHa MOIJIa IIPeJCTaBUThH
CBOIO IIO3MIMIO IO Jieny Haubonee ad-
(eKTMBHBIM 00pa3oM.

3asABUTENN YTBEPXKAAIH, YTO B JIeTic-
TBUTE/IBHOCTY PECTUTYLUY COIIACHO
npuHnmIaM paborsl Kommccnn mope-
SKUT JIAIIb MajIas 4aCTb COOCTBEHHOCTH.

OHu 3aABNANM, YTO UX HE UHTEpECyeT
KOMIICHCAIVIAA U OT HUX HeJb3s Tpe6o-
BaTh OTKa3a OT CBOUX IIpaB COOCTBeH-
Hoctu. ECIIY cyen, 4To 9TO He TOAPbI-
BaeT 3¢ dpekTrBHOCTM HOBOII cxeMbl. OH
IOpU3HAM, YTO JJIMTENIbHOCTDH IIPOIIES-
IIeTO BpEMEHM He MOXKET He CKa3aThCsd
Ha XapaKTepe JOCTYITHOTO BO3MelleHN .
Ecnu Bo3menenne neBosmorxkuo, ECITY
HajlaraeT aJbTepHATMBHOE TpeboBa-
HIle, HaIIpUMep BBIIIATY KOMIICHCAIIVIL.
ECIIY nopyepKHyI, 4TO He B COCTOSTHUU
BO3JIaraTh 0e3yc/IOBHOE 00:3aTelIbCTBO
Ha IPaBUTENbCTBO HACHIBHO BBICETUTD
UMM TIEPECEIUTb MHOXECTBO JIIOfiEN,
llayke C Ie7Ibl0 BOCCTaHOBJIEHUA IIpaB
APpYyTUX JIIofeN.

ITpaBurenbcTBo Kumpa HeogHOKpar-
HO IIOf{YepPKMBA/O B Xajmobe He3aKOH-
HOCTb OKKymanuy Typumeit CeBepHOro
Kumpa, n B 3TOM OTHOIIEHNM 3axBar-
YMK He BIIpaBe HaBs3BIBATb CBOU COOC-
TBEHHbIE IIPOLIEAyphl PACCMOTPEHMUA
amob Ha JIONYIIeHHbIE MM K€ CaMUM
HapymeHusa npas 4yenoseka. ECIIY or-
BETWI, YTO OT 3asBUTeNeil Tpebyercs
UCYepIIaHue BHYTPUTOCYAaPCTBEHHBIX
CpefCTB 3aIUTHI, JayKe e/ OHY He BBI-
Opamu JOOPOBONIBHO HAXOAUTLCA MOJ,
IOPUCIMKIINEN TOCyIapCcTBa-0TBEeTYMKA.
ECIIY nopyepxnyn, yro cuctema KoH-
BEHIIMM MMeeT Jiefl0 C MHAMBUIYasIb-
HbIMU >Kanobamu. Hacrosmas »xanoba
He MO>XXeT OBbITb UCIIONb30BaHa /I BOC-
CTAHOBJIEHNUs TIpaB CyBepEHMUTETa WU
YCTAHOBNIEHUs HApYLIEHUII MeXyHa-
pomHoro mpaBa Mexny [lorosapusaro-
MIMMUCS TOCYAAPCTBAMIUL.

Kommenmapuii

Heno Jlemonynoca ogTBEP>KAAET, YTO
3asgBUTeNN 00A3aHBI MCYEPIATb HAIMO-
HaJIbHble CPeACTBA 3all[UThI faXke B TeX
CTy4asx, KOTZa IETU TUMHOCTD IOPUCTVIK-
uuu orBetuynka cnopua. ECIIY cocnan-
Cs Ha «HaMUOUIICKUII IPUHLUI», Ipe-
MyCMaTPUBAIOINIL, YTO B TeX CAydYasx,
KOITla JIETMTUMMHOCTb aJMMHUCTPAIN
TepPUTOPUM He IPU3HAHA MeX/[YHapOJ-
HBIM COOOLIECTBOM, MEXIYHapOgHOe
IIpaBo, TeM He MeHee, MOXKeT IpU3Ha-
BaTh JIETUTMMHOCTb HEKOTOPBIX IIpa-
BOBBIX MHCTUTYTOB, IOCKOIbKY HEIIPU-
3HaHIe ee HaHeC/I0 Obl yIepO >KUTenaM
panHoit repputopui (Pesomonys Cose-
ta Besonacnoctu 276 (1970), [1971] ICJ
Reports 16 p.56, § 125).



Caeunadse u opyeue npomue Ipysuu
(Saghinadze & Others v Georgia)

Ne 18768/05, 27/05/10

(ECITY: pemrenye o CyIecTBy)
IIpaso Ha ysaseHue cobcmeeHHOCMU
U Npaso Ha c60600y

Daxmuol

ITocme BoiiHbI B A6xasuu B 1992-
1993 1., 3ag9BUTENDb U €r0 CeMbsI CTaIu
BHYTPEHHE IlepeMEIIeHHbIMU UMM
u nepeexanu B TOuucu, e 3asBuTe-
10 ObUTA TIPEIIoKeHa paboTa U KUIbe
(xorTemx) or MB]I. 3asBurens npopon-
3KaJI )KUTH B 9TOM JIOMe ITOC/Ie BBIXO/Ia Ha
MIEeHCUI0, 2 MUHMCTePCTBO NOATBEPAIIIO
nucbMoM B 2000 I., YTO OH U €ro ceMbs
Ha 3aKOHHBIX OCHOBaHUX U 0€CCPOYHO
BJIAZlEIOT 3TUM MMyiectsoM. B 2003 r.
3aABUTENb OB BBI3BAH C IEHCUM A
paccnenoBaHusa IPOMKOTO YTOJIOBHOTO
mena. B okrsi6pe 2004 1. 3asgBUTEND [0-
JIOKIJI O [JOKa3aTeNbCTBAX 3/I0yNOTped-
TIeHMsI CIY>KeOHBIM MTOTIOXKEHNEM, [JOITY-
IIEHHOTO MUHUCTPOM BHYTPEHHUX JIeT
U ApyruMu nunaMu. B TeueHue Hepenlb
3aABUTENb U €r0 CeMbs ObIIM HACUTIbC-
TBEHHO BBIIBOPEHBI 113 lOMa HAa OCHOBa-
HIM YCTHOTO PacloOpsDKeHNA MUHUCTPa
BHYTPEHHUX Jie/l. 3asBUTENb 00PaTUICS
B HallMOHAJIbHBIN Cyf M mpourpan. B
2006 r. momuIua 00bICKaIa KOTTEIK 3a-
ABUTE/IA M OOHAPYKIJIA JOKa3aTebCTBA
MIPEeAIONIOKUTEIbHON IPUIaCTHOCTY 3a-
ABUTENA K pARy npecrymnennii. ITocre-
IOBAJIO YTOTIOBHOE pasbupaTenbCcTBO, U
3asBUTEIb ObUI IPUTOBOPEH K CEMM TO-
mam muiieHus ceobopsl. OH >KamoBacs
Ha Hapyulenue cT. 3, 8 u ct. 1 IIporoko-
na 1 B CBA3U € M3THAHMEM U3 XKVUINILA U
cT. 5(3) 1 (4) B OTHOILIEHNU COfIEP)KAHMIS
TIOJi CTpaKeil B XOfie YTOIOBHOT'O pa3ou-
parenbCcTBa.

Pewernue

ECITY nocTaHoBWMII, YTO NNIIEHVE 3a-
SABUTENS UMYIeCTBA He OBUIO CAHKIIVO-
HUPOBAHO CYJOM VM HallMIOHAIbHbIE CYIbI
He IPefoCTaBUIN eMY 3alUThl, Ipemyc-
MOTPEHHOI B HALMOHAJbHOM 3aKOHO-
HaTeNbCTBe. 3asBUTENDb ObII HE3aKOHHO
JIMILIEH IIpaBa [10/Ib30BaTbC KOTTEIKeM
B HapyueHue cT. 1 IIporokona 1 u cr. 8.
ECITY oTkIOHMI OONBLIYIO YacTb >Ka-
706 3asABUTENSA B OTHOLIEHUM YTOJIOB-
HOTO pasbuparesbcTBa NPOTUB HETO,
OJIHAKO YCTaHOBW/I HapylleHue CT. 5(3)

” (4) B OTHOIIEHN HELOCTATOYHO 060C-
HOBaHHOTO pelLIeHNs O 3aK/II0YeHNN eTO0
IIOZ CTPAXKY ¥ OTKa3a 3acyIyIIaTh YCTHBIE
JOBOJIbI 3asIBUTE/SI B OTBET Ha TOBOJBI
npokypopa. ECIIY mnocraHoBmi, 4to
Hanbosee yMecTHOI GpopMoIl Bo3Mellle-
HUA HapYIIEHHOTO IpaBa Ha MMYILeCT-
BO ObUTO ObI BO3BpallleHVEe 3asIBUTEIIO
3TOT0 MMYILECTBA VI IIPefoCTaBIeHe
IPYTOro IOAXOAAIIETO KIIbA VI KOM-
MIeHCAIIVA.

Kommenmapuii

3adgBUTeNb BBIBUHYI PAL HOION-
HUTENbHBIX >Kajo6 OT MMEHM 4Y/IEHOB
CBOe€IT ceMbl. XOTs 3aABUTENIO He ObIIO
¢opmManbHO BBIIAHO HUKAKON [OBe-
PEHHOCTM Ha 9TO, POACTBEHHMKMU He-
dbopmManbpHO OmMpanuCh Ha €ro CTaryc
«rmaBbl ceMbl». ECITY pasbsacau, yTo
9TO He JaeT 3asBUTEI0 BO3MOX>XHOCTU
JCYepIIaTh HAllMOHAIbHbIE CPECTBA 3a-
IUTHI OT UMEHM OCTAIbHBIX YIEHOB €ro
ceMbl. B ¢BA3Y ¢ 3TUM UX >Ka/100bI ObIIN
COYTEHBI HelIpMeM/IEeMbIMIL.

Anatiows Kuw npomue Benepuu
(Alajos Kiss v Hungary)

Ne 38832/06, 20/05/10

(ECITY: perienye II0 CYILECTBY)
IIpaso Ha c60600HbLe bI60PDL

Daxmuot

B 1991 r. 3aaBUTENIO OBUI IOCTABIICH
IMAarHO3 «MaHMaKaJIbHO-/IelIPeCCUBHBII
[CKUxo3», a B Mae 2005 I. OH OBUT TIOMe-
eH rof yactuuHylo omeky. Ct. 70(5)
BEHTepPCKON KOHCTUTYLUM IpefycMar-
pUBaeT, YTO JIMIO, HAaXOfsdlleecs IOJ
TIOJIHOVM WMJIM YaCTUYHOM OIIEKO¥, B TOM
YlICIle yTpaduBaeT IpaBo Ha IOIOCOBa-
HIe.

13 ¢eBpansa 2006 r. 3aABUTENb 0OHa-
PY>KIL, 4TO OBIT VICK/TIOUeH 13 M30mpa-
TENbHBIX CIIMCKOB ¥ IIOXKa/JIOBAJICA Ha
3TO B M30OMPATENbHYI0 KOMUCCUIO, Off-
HaKo 0e3pes3ynbraTHO. PaccMOTpeB ero
HOC/IEAYIOWYIO Ka/lo0y, LIeHTpaIbHbII
paitonHslit cyn [Temra mocTaHOBUII, 4TO
JMLa, TOMELIEeHHbIE NOJ, OIeKY, He MO-
IyT yY4aCTBOBATb B BLIOOpAX.

3aAgBUTE/b JKAIOBAJICA, YTO JIMILIEHNE
ero IpaBa rojoca fABJISeTCs TUCKPUMU-
Hauueit n HapywmaeT cT. 3 ITporokosna
1 EKITY (npaBo Ha cBOOOIHBIE BBIOO-
pbl), KOTOpas IIPeANuChIBaeT, YTOOBI
TOCYapCTBa-yIaCTHUKM OOecrednBam
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BCEM JIMI[aM CBOOOIY BBIpaXKeHIsI CBOe-
rO MHEHMA IIpY BBIOOpPE 3aKOHOHATE/Ib-
HOI1 BJIACTI.

Benrepckoe mpaBUTENBCTBO B OTBET
Ha >KaJI00y BO3Paswmjo, YTO 3asIBUTENb
He JCYepIiaj BHYTPUTOCYAAPCTBEHHBIX
CPEICTB 3aILUThI, MIMEBIINXCS B €T0 pac-
HOPSDKEHUY, a VIMEHHO He 00>KayloBas
HOMeIl[eHNe eTO IOf, OIeKY. 3asBUTeNb
COITIACUJICSL C T€M, YTO €r0 MOMeIljeHue
IIOf], OIIEKY OBIIIO HEOOXOIVIMBIM, OTHAKO
YyTBep)K[asl, 4YTO aBTOMATUYeCKOoe IIi-
IIeHJe IpaBa y4acTBOBATb B TOCYHApC-
TBEHHBIX [e/laX ObUIO JUCKPMMUHAL-
OHHBIM.

3agBurenb yTBepxKpanm: «Ecnu coena-
CUMbCA C theM, 4mo NONHbILL U A8mo-
mamuveckuti 3anpem Ha Npaso 20710ca
N8 mooell, HAX00AULUXCS o0 onexotl,
0npasdan, NoMoMmy umo oHu, 6 CUy oc-
HOBAHUU CB0€20 NPABO6020 CHAMmMyca, He
CNOCOOHVL NPUHUMAMY  CO3HAMENbHDIE
U 000yMaHHbvle DeuleHUsT U coomeemc-
MBEHHO 20710c08amMb, MO mMo20a 607b-
was kamezopusi epaxcoan 6vina 6vl nu-
wieHa 3auumol, npedocmasngemoti cm. 3
IIpomoxona 1, 6e3 Haonexcaujeeo yuema
UX UHOUBUIYANILHBIX 0OCMOSTMENbCMB.
Amo He cosmecmumo ¢ npaxkmuxoii Cyda
10 0aHHOMY 80NPOCY».

IIpu paccMOTpeHMM HPUMEHNMOTO
3akoHoparenbctsa ECITY 06bsacHMI, 4TO
IpU3HAeT CBOOOLY YyCMOTpPEHMs], IIPefo-
CTaB/IIEMYI0  TOCYAAPCTBAM-YIaCTHU-
KaM TIPM OTIpefie/IeHNN OOCTOSATENbCTB,
B KOTOPBIX OTPaHMYEHMsI Ha IPABO TO-
nocoBanust ymectHsl. Cyl, OTHAKO, He
COITIACUJICSL C TeM, UTO aOCOMIOTHBII 3a-
IpeT Ha TOJIOCOBaHMe AJIs1 M060ro Mnia,
HaXOJAIIErocs II0f YaCTUYIHON OIIEKOIA,
HOfagaeT IO IpueM/IeMble pPaMKM
3TOI CBOOOBL.

Pewenue

20 mas 2010 r. ECITY npuien K BbI-
BOJly, 4YTO JMIIEHME Ye/IOBEKa IIpaBa
rojnoca 6e3 cyneOHOro aHanu3a ero yMc-
TBEHHBIX CIIOCOOHOCTEIT He COBMECTIIMO
C 3aKOHHBIMM OCHOBAHMAMU ISl OTpa-
HIYEHNs IIpaBa Ha ydacTue B BbIOOpax
u I0TOMY HapyaeT cT. 3 IIpoTokona 1.
3asBUTENI0 OBUIO IPUCY>KAEHO 3 THIC.
€BpO B MOPsIKe KOMITEHCALMH yiepoa.
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Yybomapy npomus MondosbL
(Ciubotaru v Moldova)

Ne 27138/04, 27/04/10

(ECIIY: pemreHue 1o CyIecTsy)
Yeasxcenue uacmmoul JHU3HU U IMHU-
ueckoti NPUHAONIeHHOCMU

Daxmot

Korma MomnmpgaBus BoIjla B COCTaB
CCCP, coBeTckue BIaCTU 3apeTUCTPU-
pOBaMM 3THUYECKYIO IPUHALIIEKHOCTD
Kaxjoro uenoseka. IIpencrasurenn oc-
HOBHOJI 3THNYECKOM rpynnsl Mongasc-
kot CCP, kak nmpaBujio, perucTpuposa-
nuch MonpmaBaHamu. COOTBETCTBEHHO,
ponuTenu 3aABUTENA, PONUBILMECS B
PymbIHUY, 11 caM OH OBbIIM B COBETCKUX
MacopTax 3alMCaHbl ITHUYECKUMMU
MOJIJTaBaHaAMI.

Haunnaa ¢ 2002 1. 3aABUTENb HEO[-
HOKpaTHO obpaIancsi B MOJAaBCKue
OpraHpl B/IACTH C IPOCHOOIT O 3aMeHe
COBETCKOTO IaclopTa ¥ perucTpanun
€r0 HallMIOHa/IbHOJ IIPMHAJTIEXKHOCTY B
KadyecTBe pyMbIHa. OH yTBepXXfAas, 4ToO
He cumMTaeT cebsa MOIJABAHMHOM, IIOC-
KOJIbKy IIOJIaTaeT, YTO 3Ta HaLMOHA/b-
HOCTb MICKYCCTBEHHO CO3J]aHa CTaJIMHC-
KJM PEXIMOM.

CoracHO HalMOHAa/lIbHOMY 3aKOHO-
IaTe/IbCTBY 3asIBUTE/Ib MOXKET CMEHUTb
CBOIO HallMIOHA/IbHYIO IPMHAIJIEKHOCTD,
TOJIBKO €CIV MOKET IT0Ka3aTh, YTO OIUH
U3 €ro popuTesneil ObUI 3aperucTpupo-
BaH B KaueCcTBe pyMbIHA. 3asBUTENb
YTBEp>K/la/l O HapyLIeHUM ero IpaBa Ha
YBaK€HJE YaCTHOM KU3HU B pe3y/bTaTe
OTKa3a BjIacTeil 3aperucTpUpoBaTb €ro
HAIlMOHAJIBHOCTD COT/IACHO ero 3asBJle-
HUSM.

Pewernue

ECITY nocTtaHOBMII, 4YTO 3THMYECKAS
NIPUHA/UISKHOCTD SBJIACTCS HEOTHEM-
JIEMOJI YacTbI0 YaCTHO >KM3HU de/loBe-
Ka, IOofjIaaollel nog chepy feiicTBIA
CT. 8, a MOJIJaBCKO€ 3aKOHOJATETbCTBO
He I03BONAET 3aABUTENI0 INPUBOAUTD
Kakye-Mb0 JOoKasaTe/NbCTBa B IOfie-
PXXKy cBoero TpeboBanus. TpeboBanme
IPOIEMOHCTPUPOBATh, YTO OAVH W3
popuTeneit 66U OQUIATBHO 3aperyc-
TPUPOBAaH KaK PYMbIH, «IIpeiCTaB/seT
co0oit HecopasMepHOe OpeMs ¢ yIeToM
UCTOpUYeCKUX peamuit Pecrny6nmkm
MonpoBa». Kpome TOro, HEBO3MOX-

HOCTD JI/IS1 3 BUTEJIA 10 3aKOHY IIOIKpe-
INUTh CBOIO IIPOCBHOY JJOKa3aTeNbCTBAMI,
yCTaHABIMBAOIMMI OOBEKTUBHO Be-
pudnipyeMble CBA3M C PYMBIHCKOI
HAI[VIOHA/IbHOCTDIO, ABJIAETCA HECOOIo-
JeHUEM TOCY/JapCTBOM CBOMX ITO3UTUB-
HBIX 0053aTe/NbCTB MO CT. 8. Mongose
ObI/IO IPENIICAHO BBIIIATUTD 3asBUTeE-
m0 1 500 eBpo B OpsI/IKE KOMIIEHCALIN
HeMaTepuanbHOro yiiepoa.

Kommenmapuii

ECIIY He mopBepr COMHEHMIO IIPAaBO
IPaBUTE/IbCTBA TPeOOBaTh OOBEKTUB-
HBIX JI0Ka3aTe/IbCTB 3asB/IsIeMOIl HAIlJO-
HaJIbHOJ IPUHAIJIKHOCTH, ¥ OTMETIIL,
YTO IPOCchba Mora ObITh 0OOCHOBAHHO
OTKJIOHEHa, ec/Ii OBl OHa OCHOBBIBAJIACh
Ha 4YUCTO CyOBEKTVBHBIX ¥ HEOOOCHO-
BaHHBIX OCHOBaHNAX. OfHAKO 3asABU-
Telb B 9TOM JieJle MOT IIPeOCTaBUTD
00BEKTUBHO BepupUIMpyeMble CBA3K
C PYMBIHCKOJ HaI[MOHAJIbHOCTBIO, Ta-
KJe KaK fA3bIK, IMs U SMOILVIOHA/IbHYIO
CBSI3b, OIHAKO 9TY [OKa3aTeJbCTBa He
ObIIM IPUHATEL BO BHUMaHIe LU pac-
CMOTPEHNM €T0 3asIBJICHS M3-3a Y30CTH
HaIlMOHAJIbHOTO 3aKOHOATE/IbCTBA. _

Hamam Anues npomug Asep6atioxana
(Namat Aliyev v Azerbaijan)

Ne 18705/06, 08/04/10

(ECITY: pemienye 10 CYLLECTBY)
IIpaso Ha c60600HbLe 8bI60PDL

Daxkmuot

3aasurenn, Hamar ®aus orny Annes,
rpaxgaHnH AsepbaiimkaHa, ObUT KaH-
AMIAaTOM Ha MaplIaMeHTCKMX BbIOOpax 6
HOs6ps1 2005 T. OT ONIIO3UIIMOHHOTO 6710~
Ka «Asaguk». Ilo JaHHBIM OKPY>KHOII
u36MpaTenbHO KOMUCCUM, OH Habpain
14,19% romocos u 3aHANT BTOPOE MECTO
Iocsie KaHjguaara ot nmaprtum «Popnunar,
CBAI3aHHOM C IpaBAlen naptueil «EHn
Asepb6aitmkan». Bckope mocre atoro 3a-
ABUTEJIb II0XKAIOBAJICS B COOTBETCTBYIO-
1Y€ OpraHbl Ha HapylIeHus, NOIYIeH-
Hble Ha ero y4acTKe B IeHb BBIOOPOB, C
TOKYMEHTa/IbHBIMI IIOATBEPKIEHUAMIL.
HaumoHnanbHbIe BIacTV OTKIOHWM/IN JKa-
1006y, fa>ke He pacCMOTPEB €€ JOIDKHBIM
obpasom.

Pewernue

ECITY mopuepkHys, 4TO, COIIACHO

OPUHLINIY CYOCHAMApHOCTU, HE B CO-
CTOSIHMM OLICHMBATb [JOKa3aTeIbCTBa
M30MpaTeNbHbIX HApYLIEHMNIA, TPeCTaB-
neHHble 3asBuTenieM. OJHAKO OH COI/a-
CWICS C TeM, YTO 9TY HOKa3aTelbCTBa
TpeboBam 3¢ (HeKTNBHOTO pacciefoBa-
HYS, @ YTBEPXKAEHMs 3asABUTeNA ObLIM
CBA3aHBI C HAPYIIEHNAMM, CIOCOOHBIMU
HOJIOPBATh JeMOKPAaTNIeCKIII XapaKTep
BpI60pOB. ECITY moBTOpMII, 4TO B C/Iy4a-
sX, KOTJja >Ka/I00bI Ha HAPYIIEHVS B XOfie
BBIOOPOB OBLIM PACCMOTPEHBI HA HaL-
OHaJIbHOM YPOBHE, €T0 POJIb CBOJMTCA K
TOMY, YTOOBI YIOCTOBEPUTLCA, He OblTa
NN IpoLeRypa U pellleHNs HallMOHA/Ib-
HOTO Cyfia mpomsBonbHBIMU (Babenko
(Bab6enxo) v Ukraine (43476/98), dec.
4/5/99). OgHaKO B JAaHHOM C/Tydae Xajo-
ObI 3asABNUTENA HA HAL[VIOHATIBHOM YPOB-
He 9 PeKTVBHO PacCMOTPEHbI He OBLII.
Ycranosus Hapymenne cT. 3 IIpoTokona
1, ECITY nogyepKHy, YTO MO3UTUBHOE
00653aTe/IbCTBO TOCYAAPCTBA 110 JAHHOII
craTbe IO O0OeCHeYeHMI0 CBOOOIHBIX
BBIOOPOB TpeOyeT OT HEro NMpUHVMATb
pasyMHBle IIaru i pacciaefOBaHMs
IpeJIoaaraeMblX HapyIIeHNI, He BBOJiS
He0OOCHOBaHHO CTPOTMX IPOLeCCyasb-
HBIX 0apbepoB 1A MHAVBUYa/TbHBIX
3asBUTesIel, 00paIIAOLINXCS C XKanoba-
M. B cBere aroro BriBoa Cyn He cuen
HY>KHBIM JICCTIEfIlOBATh apTyMeHT 3asBI-
Teld O [AUCKPMMUHALMY B COOTBETC-
TBUM CO CT. 14 Ha OCHOBaHUU €I0 IIpUHa-
miexxHoctu K onmosunun. Taxke ECITY
OTKJIOHMJI €r0 Xajoby IO CT. 6 Ha TOM
OCHOBAHMN, YTO JaHHOE pa3bupaTesb-
CTBO ObIZIO CBA3AaHO C IONMUTUYECKUMU
IpaBaMM 3asABUTE/IA U He MMEI0 OTHO-
IIEHNUA K €r0 «TPaKIaHCKMUM IIpaBaM U
00513aHHOCTSIM».

Kommenmapuii

OnvH U3 [OBOJOB IPaBUTEIbCTBA
COCTOSII B TOM, UTO B CIJIy pas/lIndus B
YJICIIe TOIOCOB, OTAHHBIX 32 3asIBUTEIIS
U KaHJWJaTa, BBIUTPABILETO BBHIOOPHI,
3aABUTENb He MOT Obl IOOEIUTDb Jaxe
Opy OTCYTCTBUM HapymeHuit. Heypu-
ButTenbHo, uro ECIIY oTBepr goson u
OTMETWI, YTO «B HACTOSIIEM Je/e pac-
CMaTpMBAETCS He IIPaBO 3asiBUTENS BbI-
UrpaTh BBIOOPBL,... HO €r0 IPaBO CBO-
601HO 1 9¢pPEeKTUBHO BBIABUIATDH CBOIO

KaHANTATYPY».



[Iporpecc B peanusaiuu npasa Ha VHAVBUTYaTbHYIO
xano6y B ECITY mis poccuiickux rpakzias,
HAXOJISIINXCS B UCTIPABUTETbHBIX YIPEKIEHUSX:
3axapkun npomus Poccuu

M3abenv [leposve, cmyoenmxa
(mescoynapooHoe npaso u npasa
uenosexa); unmepH, « CymsmrHUK»

B cBoem pemeHum 1o ey
Zakharkin (3axapxun) v Russia (Ne
1555/04, 10/6/10) ECIIY ycTaHoBuMI
MaTrepuasbHble ¥ IIPOLeCCyaTbHbIe
HapymeHus cT. 3 EKIIY B cBsA3u ¢ yc-
JIOBVISIMY COEpIKaHMVA TI0f] CTpaskelt,
IpefiCTaBAIIMI c000it Oecuerno-
BeYHOe M YHIDKalollee obpaleHne,
ct. 6(1) EKITY Ha TOM OCHOBaHWNM,
4TO TpUOYHA/I He OBUI «yCTAaHOBJIEH
3aKOHOM», a TaKke 4Tro Poccusa Ha-
pylnIa MpaBo 3asBUTeNA Ha MHU-
BUJIya/IbHYIO XKa/100y COIIAacHO CT. 34
EKITY. YTo kacaeTcsd mociemnHero oc-
nHosaHudA, ECITY ycranoBun Hapyiue-
HJle IIpaBa 3aK/II0YEHHOro Ha obpa-
I[eHMe B 3TOT CYJ, ¥ Ha yCTAaHOBJICHNE
¥ TIOfiiepKaHye KOHTAKTa CO CBOMMMU
IpefCTaBUTE/IAMY, HE VMEIOUIIMU
aJIBOKaTCKOTO CTaTyca (IopycTamu
HIIO) Ha Tex ke YCIOBMAX, KaK ec/n
ObI OHM ObUIM PO eCcCHOHATBHBIMU
aJIBOKaTaMI.

[IpencraBurens  3asABUTENS B
ECIIY r-xa JlemeHeBa — He aJBOKaT,
a IOPUCT HEIpaBUTETbCTBEHHON Op-
raHusanuyu. HecMoTps Ha MHOTOUIIC-
JIEHHBIE 3aIlPOCHI ¥ TIOIBITKY, €il He
OBIIO TIO3BOJICHO IIOCELaTh 3asBMU-
TeIsl, KOTZIa OH HaXOAWICS B YYpeX-
IeHNM TIpeIBapUTETbHOIO 3aK/II0de-
HuA /13-66/1 B Exatepunbypre, s
0OCY>XIeHMA BaKHENINX BOIpPO-
COB, OTHOCAIIMXCS K ero xamobe B
ECITY.

Kak ykaspiBaercs B 1. 155 pere-
HIIA TI0 ey 3aXxapKuHa: «ec/u oelic-
MBUS NPABUMenvCcmea 3ampyoHsom
JIULY 603MONCHOCIL OCYULECBIIeHUS

c80e20 npasa Ha nooavy xanobul,
MO ABNAEMCA «B0CHPENAMCINBO6a-
HUeM» €20 Npasam 6 coomeemcmeuu
co cm. 34». Kpome toro, ECIIY nop-
YepKHY/, 4TO OTKa3 IPeNOCTaBUTb
mocTyn r->ke JleMeHeBOI ObIT BBI-
3BaH He KaKUM-mbo puckom 6e3o-
MACHOCTY WM PUCKOM CrOBOpa U
BOCIIPEIATCTBOBAHNA IPaBOCYANIO,
a JIaKyHOJ1 B 3aKOHO/IaTe/IbCTBE.

Cr. 18 poccmiickoro 3akoHa o co-
Iep>KaHUU IOJ] CTpaXkeil MpefycMar-
pUBaeT, YTO IOPUCT, He ABJIAIOLINIICA
afIBOKaTOM, BIIpaBe IOCeLaTb 3a-
K/IIOUEHHOTO B MeCTe COJepXKaHUs
IIOJ], CTPaKell TOMbKO Ha OCHOBAHUN
CymeOHOro pelleHNs, paspellan-
IIero eMy HeiicTBOBaTb B KadecTBe
IOPUIMYECKOTO IpefCTaBUTENs B
HAIlMIOHA/IbHOM YTOJIOBHOM pa3ou-
patenbcTBe. Takoe paspelleHMe Ha-
XOINUTCA B paMKax AUCKPEIVIOHHON
BJIACTM CyZla IEepBON WIM Kaccalu-
OHHOWM WHCTaHUUN. «VckmoueHuil
U3 IMux npasusn He O00ONYCKAEMCA.
CoomeemcmeeHHo, npedcmasument
- He adsokamvt 6 ECIIY cmankusa-
10MCA ¢ MPYOHOCMAMU 68 NOTYHeHUU
paspewieHuss HA nocewjeHue Ce0uUx
knueHmos», - ormetun ECIIY B 1.
157 cBoero pelieHus 1o feny 3axap-
knHa. CrefyeT NOAYEpKHYTb, YTO
9TO He U3OMMPOBAHHBIN CIIy4Yail, a
pacIpoCTpaHEeHHOe  IPeNATCTBIUE,
C KOTOPBIM CTa/JKMUBAIOTCA HOPUCTDI
poccuitckux HIIO. CnegosatenbHo,
meno 3axapkuMHa — 3HaYMTe/lbHAs
nobefa M IIar Brepeq i I0PUCTOB
HITIO - He amBOKaTOB, a TaK)Xe UX
K/IVI€HTOB B IOIBITKAX COAECTBUSA U
3aIMTHI NIpaB YenoBeka B Poccun.

Kaxk coo6maer i-p Auton Bypkos',

ropuctbl HITO y>xe monb3syrorcs mno-
flaMy M3MeHeHNsA IIOfIXOfia BjacTei
IOC/Ie pellleHus MO Jeny 3axapKu-
Ha. Onupascp Ha Jeno 3axapKuHa U
Ipyroe MeCTHOE JIefI0, TAie CYAbs caM
cocnanca Ha npaktuky ECIIY, g-p
bypxoB, KOTOpBIIT He AB/IAETCA afiBO-
KaTOM, HeJJaBHO CMOT BCTPETUTHCH C
K/IMEHTOM, COflepKalLIMCA B CTefiC-
TBEHHOM M30JIATOpPE, I 00CyXKze-
Hua ero xamo6sl B ECITY (Borisov
(bopucos) v Russia, Ne 12543/09)
BCErO uepe3 TpMU OHA IOCIe IOofa-
Yy I[IepPBOHAYa/IbHOTO 3aIpOCa, 4YTO
IpefcTaBIsaeT c060J1 3HAYUTEIbHBIN
IIpOrpecc 10 CPAaBHEHMUIO C IperTCc-
TBUAMM, C KOTOPBIMM CTOJTKHY/IACh
r-xa JlemeHena.

Yro KacaeTcsa JAPYroro acmexkTa
IpaBa Ha VHAMBUAYAIbHYIO Xao0y
B ECIIY, KoTopblil B ITOC/IEgHNE Me-
csA1BI OYpHO 00CY>KAAJICs, TO C paT-
¢dukaument IIporokona 14 x EKIIY
Poccniickoit @epepanueit 15 suBaps
2010 r. 6b11a ofiep>KaHa ipyras 6071b-
mas nobemga. Mo>XHO Jake yTBepK-
[laTh, 4TO, JIaB XOJ] JOJTOXXIAHHOI
pedopme ECIIY, ato cobsiTHe mpes-
CTaBlAeT co0OIl Ha eBpOIEIICKOM
YPOBHE Ba>KHBbIII 11T K 3aL1Te MHAN-
BIUZIYaJIbHOTO IIpaBa Ha Xanooy, moc-
TaBJICHHOTO IIOfl YTPO3y OTPOMHBIM
YJICTIOM OXKMJAIOUINX PacCMOTPEHMA
ziern, 6ojiee YeTBEPTH 13 KOTOPBIX II0-
maHo npotuB Poccum (28,1% Ha 31
mast 2010 r.%). Jleno 3axapkuHa TakKe
BBICBETUJIO 3TO M3MEPEHNE CT. 34:

Ilo cnoBam r-xu JlemeHeBoI1: «Bbi-
cmynas 6 Kadecmee npeocmasurne-
N 2-Ha 3axapkuma, 1 HACMOoU4ueo
nuiManace 0amv 20cy0apcmey WaHc
VY HUUMb CUMYAYUI0 HA HAUUOHATTb-
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Hom yposte. Mut ccotnanuce Ha EKITY
u npakmuxy ECII4 6 dokymenmax,
npedcmassnieHHblx adgoKamamu 8 Ha-
UuoHanvHule cyovl U opyaue 20cyoapc-
MmeeHHble Op2aHbl HA 6CeX Imanax
BHYmMPU20CY0apcemenHozo pasbupa-
menvcmea. Imu apeymeHmol max u
He ObLaIU NPUHSMbL 80 BHUMAHUEY .
Hecmorps na ycunma r-xu [leme-
HEBOI1, IPUIOXKEHHbIE C LE/bI0 II0-
OymuTb TOCYJapCTBO IpPEOCTaBUTD
a¢ddexTUBHOE HALMOHATBHOE CpefiC-
TBO 3allUThl B COOTBETCTBUM C €TO
o6sasarenpcrBamu o EKITY, ona n r-
H 3aXxapKMH ObUIM BBIHY)K/EHBI ellle
pas obparutbcs B ECIIY ¢ sxano6oit
nporus Poccun. Hapymenne ct. 6 B
merne 3axapkyHa (Ha TOM OCHOBaHW,
YTO HAl[MIOHA/IbHBIN CYJI, pacCMAaTpu-
BaBIINII JIeTI0 3asABUTEIIS, He ObII y4-

PEXZIeH B COOTBETCTBUY C 3aKOHOM),
IPEKPacHO WITIOCTPUPYET 3Ty IPO-
Omemy, TOBOpKT Ir->ka [JeMeHeBa:
«IIpobnema c HasHaueHuem 3aceda-
meneti 6 Poccuu 6 paccmampusaemoe
spems yxce kpumuxosanacy ECIIY 6
oene Posokhov (ITocoxos) v Russia (Ne
63486/00, 4/3/03). Mui cocnanuco Ha
Mo 0eno 8 KAcCauuoHHoL Heanobe u
npu obpawseHuu 8 nopsoke HA03opa,
ooHako Bepxosnoviii Cyd Poccuu amu
apeymenmol npoueHopuposan. Ecnu
0bL OH yOenusn um 00K HOe BHUMAHUE,
Mo HAPYUleHUS HA HAUUOHATILHOM
YposHe MOKHHO 6binio Obi U3bercamv»'.
Haxe ecmu patudukanus IIpo-
tokona 14 x EKIIY He aBnaerca
JONITOCPOYHBIM peIIeHNeM HJIsI He-
a3 deKTUBHO peanmsanuy rapaH-
it EKIIY u npaxkruxku ECIIY B

POCCUIICKMX HaLMIOHAJIbHBIX CYHAX,
Ieno 3axapKuHa, TeM He MeHee, Ipe-
mocrapsaer opucram HIIO momorn-
HUTEIbHBIE CPENCTBA COLEICTBUA U
3alINThI npaB Yes1o0BeKa I OCHOBHBIX
CBOOOJ POCCHMIICKMX TpaXKfaH, CO-
nepxammxcn B I/ICHpaBI/ITeTIbeIX Y'{-
pe>1<;[eHI/[;1x.

1  A. Bypkos, 2010 r. KomMeHTapun Ha perieHue
ECITY no aeny Zakharkin (3axapkun) v Russia [sm.
noura). (Jluunas nepenucka, 11 urons 2010 ).

2 European Court of Human Rights, ECtHR,
2010. Jena, oocuoarowue paccmompenusi (kpyeo-
6as ouaepamma), [Omnaiin]. Tekct HaxomuTcst MO
anpecy:  http://www.echr.coe.int/ECHR/EN/Header/
Reports+and+Statistics/Statistics/Statistical+inform
ation+by+year/ [nocnenuee nocemenue - 20 uoHL
2010 r].

3 A. Jlemenesa, 2010 r. KommenTapuu Ha pere-
uue ECITY no neny Zakharkin (3axapkun) v Russia
[351. moura). (Jlnunas nepernmcka, 18 uronst 2010 ).

4 lbid.

Vcnonuenue pemenun ECITY: BepHOE TOHMMAaHME,
HEBEPHbIE PELIEHNA?

Anuzabem Jlambep Abdenveasad,
oupexmop no uccnedosanusim CNRS
(PRISME, Cmpac6ypeckuii yHugepcumen)

TocymapcrBaM - ygactHukam EKITY
IaBHO [TOpa BCEPbe3 OTHECTICD K OBIC-
TPOMY ¥ TIOTHOMY VCIIOJTHEHIIO Pelile-
HUIT cTpacOyprckoro cyma. Ilpu Ha-
YUY TTOTTUTUIECKON BOMM PeLIeHsT
VICIIOJIHSIIOTCA  YIOBIETBOPUTEIBHO U
naxe 6pictpo. Harpyska Komurera
MUHUCTPOB [paMaTuvecKyu BoO3pac-
TaeT (110 cocTosAHMIO Ha MiIoHb 2010 B
paboTte HaxomuTCs 6oyee 9 ThIC. fien) U
COOTBETCTBEHHO PACTET BPeMS UCIIO-
HeHust perennit. Kpome Toro «3a moc-
JlefHMe HECKO/MBKO JIeT 3HAYMUTENbHO
YBEIMUYMIOCh YUCIO JieNl, CBSI3aHHBIX
CO CIIOKHBIMU U JI€TMKATHBIMU BOII-
pocamm»'. KM He nMeeT TIOTHOMOYMI
Ha/JaraTh CAHKIMM Ha TOCY[ApCTBa,
He >KeJIaiollye UCIONHATh pelIeHNs,
a TpenBapuTENbHblE PE3OIOLUN He
VIMEIOT KOHKPETHOTO BO3JIeICTBUA .
Berynnenne B cuny Ilporokomna 14 ne
IIOMOXeT, TaK KakK pas3buparenbcTBo

B CBA3M C HapylLIeHMEM He COIIPOBOXK-
MAeTca  eXKeHEBHO HA4MC/IAeMbIMU
mrpadaMy, B OTINYME OT IIPAKTHU-
ku Cypma EBpomerickoro coo6ujecTsa.
[Ipu ycnoBum KOHCEHCyca O Heo6Xo-
OMMOCTM CPOYHOI'O IPUHATHSA JTOIOJ-
HUTEbHBIX Mep, KaKue MIMEHHO Mepbl
HEOOXO[IMO HPUHATD I pPeIIeHNs
CYILIECTBYIOLINX ITPO6IeM?

IIpuopuTH3aus UK feuieBU3HA
Hap3opa?

V3-3a OrpOMHOro KO/MmM4ecTBa fern
[Tapnamentckass Accam6iess BBIHYX-
IeHa 6ojee 130MpPaTENbHO MONXORNUTH
K HafI30py, PYKOBOACTBYACh HOBBIMU
KPUTEPUSIMIUL: «PeuleHUs, Komopole noo-
HUMAalom 8ajcHvle NPo6semMbl, CEA3aH-
Hble C UX UCNOTIHEHUeM, NepevlcieHHble,
8 HACMHOCMU, 6 NPedsapumenvHoil pe-
somoyuu Komumema Munucmpos; u
peuleHus, KAacarujuecss o4eHv cepves-
HbLX HAPYUEHULL» .

KM u cam paccMmaTpmBaer, Kak Jio-
OUTbCSI ONTUMM3ALMK Y HPUOPUTH-

3anmy Iporecca Hajgsopa. Kak mpen-
CTaB/IAETCHA, B TEKYIUX JUCKYCCUAX
JleflaeTCsA AKIeHT Ha «BYX (YIpOILeH-
HBIX U YCWIEHHBIX) IIPaKTUYECKUX
MeTOJaX Ha/j30pa», KOTOPBIE JJOIKHBI
OBITh «ITApa//Ie/IbBHBIMU ¥ B3aMMO3a-
BUCUMBIMI», @ TaK)XXe Ha «IIPMHIUIIe
HeIPepbIBHOTO Haj3opa» (IIOMUMO
pacmmcaHus 3aceflaHMil IO IpaBaM
qesoBeka). [Ipuopurerom 6ynyT nomn-
30BaTbCA TPYU TUIIA JIETT: «MexH20Cydapc-
meeHHbvle 0end, NUNOMHble PeuleHUs
u opyeue Oena, nooHUMarujue 3Havu-
menvHble U/ UM CTI0KHbIE CIPYKMYD-
Hble Npo6semMbl, cHOCOOHbIE NOPOOUND
MHOMECMB0 NOBMOPAIOULUXC HAn00,
a makxce peuwieHus, mpebyroujue cpou-
HO20 — MPUHAMUS  UHOUBUOYATLHBIX
mep»*. CreryeT OTMETUTD, UTO TIPE]I-
JlaraeMblil MIOIXOf IHO-TIPeXXHEMY HO-
CUT HENPUHYJUTENbHbII XapakTep’. B
paMKax «yIpOIeHHO» IPOLeRYPHI,
KOTOpas cTaHeT HOpMoOIi, Hagzop KM
OyzmeT 4ncTo POpMaNbHBIM U CBEfeT-



CA K «IIpPOBEpPKe TOTO, MPe/ICTABIAIOT-
CA MM TOCyAapCTBAMM-Y4aCTHMKAMU
VI JOKTaZbl O IPUHATHIX
Mepax»’. DTO JIOMHKHO YCKOPUTD TIPU-

IIJTaHbI

HATUE OKOHYATEIbHON Pe30IInun U
3aHMMATb MeHbIe BpeMeHn y Cekpe-
Tapuara.

Tem He MeHee, omuparbcsi Ha 106-
PYI0 BOJIO TOCYHapcTBa — He UAeasb-
HBIJl BapUaHT, TIOCKOJIbKY 6e3 KOJI/IeK-
TUBHOTO IIOIMTUYECKOTO [IaBJIEHNA
KM ncrnionHeHye HEKOTOPBIX pelIeHnil
MO>XeT OBITh HeyIOBJIETBOPUTETbHBIM.
Ecmu rocymapcTtBo He mIpefcTaBIAeT
IJIaH JIEVICTBUI WM OTYET O INPUHA-
TBIX Mepax B Te4eHMe HIeCTU MeCALEB,
B TeYeHNUe CIeyIOINX TpeX MecsAlleB
€My HallpaB/IAeTCs HallOMMHaHME, a
€C/IM TOCYApCTBO U TOIJjA HE MOAYM-
HUTbHCS, €0 MOXKET OBITh IlepefjaHo
Ha YCMJIEHHYIO IIpOLIENypy Hajsopa.
Ecnmurocynapcrsa He BBIIOTHAIOT CBON
00s13aTeNbCTBAa B HAJJIEXKAIINIT CPOK,
4TO OBIBaeT HEpefKo, MO0 IIecTb Me-
CALIEB — 3TO OY€Hb KOPOTKUIL CPOK, TO
yIpolleHHas Mpoleypa He paboTaer.
ITo mpocbbe HEKOTOPBIX TOCYAAPCTB U
HECMOTPS Ha TO, YTO B IIPOLIJIOM BbI-
IJIaTa CIpPaBeIMBOM KOMIIEHCALVN
BBI3bIBa/Ia HEMAJIO TIPo6IeM’, B CBASK
C 3TUMM BOIIPOCaMU
CTaHeT CTAHJAPTHONM IpOLEeNypoll, a
HaJ30p — MCKIYeHneM»’. TonbKo B

«perucTpanns

Ienax, Ihe 3aABUTEb HallpaB/IAeT XKa-
7100y B TedeHMe KOPOTKOTO Iepuofia
BpeMeHU, [lemapTaMeHT MCIIOTHEHUA
pereHuit 6yfeT BMEIINBATbCA B IIPO-
11ecc HaI30pa.

B pamMkax ycuieHHOJ HpOLeRypshl
Cexperapuar OyzeT 00513aH TOMOTraTh
TOCy#apCTBaM B IIOATOTOBKe 1/ U/IN pe-
anusaluy IVIAaHOB JIeVICTBUIL, a OyzmeT
BIIpaBe Je/IUThCS OIBITOM U 3HAaHUAMMU
B obmactu mpeparaeMbeix Mep. Takue
OIBIT ¥ 3HAHMA OYEHb BAXKHBI, IO-
CKOJIbKY TOCY/IapCTBa 9acTO He 3HAIOT,
KaK MCIOMHUTD penieHre. OJHAKO 3TO
YacTO MPOMCXOJUT He B CAMBIX CEPbe3-
HBIX JIeflaX MM NUIOTHBIX pelleHMsAX,
B xotopbix ECIIY pasbacHseT, Kakue
MepBl JJO/DKHBI ObITb IIPUHATBL, @ BO

BCEX OCTA/IbHBIX — TO €CTb TeX, KOTO-
Ppble pacCMaTpMUBAIOTCS B paMKax CTaH-
mapTHOI1 npouenypst! Kpome Toro, He
XBaTaeT ellle OJHOTO BaYKHOTO MOMeEH-
Ta: y4acTMsA TPaKAAHCKOro 06uiecTBa
/W TpefCcTaBUTENs 3asBUTENA B
Ipolecce MCIONHEHMA pemeHmit. B
3TOM OTHOLIEHUN eBPOIIeiicKas CIUCTe-
Ma OT/INYAETCA OT MeKaMepUKaHCKOIL.

OTBeTCTBEHHOCTH TOCYIapCTBEHHBIX
CTOpPOH

Jlake ecrut CTaHZAPTHBIN MEXaHU3M
Ha/[30pa II03BOJINT COKOHOMUTD BpeM,
MaJIOBEpOsITHO, YTO OH OyfeT CIoco-
OeH pa3pelnTb peasbHO CYLIeCTBYIO-
mye npobrembl. He xBataeT 1mo Kpaii-
Hell Mepe ABYX TUIIOB Mep. Bo-TepBbIx,
TOCYZapCTBEHHbIE CTOPOHBI JO/IKHBI
IPeOCTaB/IATD JlemapTaMeHTy 10 Jc-
HOJIHEHVIO PelleHNiT 60/Iblle CPENCTB.
Kpome Toro, Ha rocygapcrsa ciegyer
OKa3bIBaTh OOJIbIIe JaBICHNA, YTOOBI
OHIU cobmofany cBou 006s3aTeIbCTBA
[0 UCIONMHeHMIo pemeHnit. [Tpumno
BpeMs IepeiiTM K MepaM IpUHYAU-
TE/IbHOTO XapakTepa. B cBoem mokaje
3a 2009 r. [Taprmamentckass Accambres
paccMoTpena BO3MOXKHOCTDb  «IIPMOC-
TaHOBJICHN [IPaBa TOJI0Ca HAIlMOHAIb-
HOIl fefleraumy B TeX CIydYasx, KOrza
ee Hal[MOHA/IbHBII IIapJlaMeHT He OCy-
I[ECTB/IAET CEPbe3HOrO IIapIaMeHT-
CKOTO KOHTPOJIA HaJ MICIIOTHUTETbHON
BIAaCTbI0 B C/Iy4YasX HEUCIIOTHEHNS
pemmennii crpacbyprckoro cyma»’. Ka-
paTrenbHOE BO3MeIIeHIe YOBITKOB MO-
JKET CTaTh OJHMM U3 CIIOCOO0OB HaKa-
3aHMA 33 Cepbe3Hble IOBTOPSIOIINECs
Hapymenus . B ceete yxymimaromerics
CUTyalMN C/IefyeT TaKKe BEPHYThCA K
BOIIPOCY O ©KeJHEeBHBIX ITpadax.

HamnpasneHne TeKyIx pa3Mbliie-
HUJI IOKa3bIBaeT Ype3MepHOe 0BepIe
TOCYlapCTBaM B BOIIPOCE MCIIOTHEHNA
pemennit. CylecTByoLias HENPUHY-
IUTETbHAS CUCTEMA OCTAETCS B CUJIE U
[aXke YKpeIIAeTCs, XOTA Cepbe3HOCTh
cuTyauuu TpebyeT COBEpIICHHO MHBIX
mep. KM uIlaprnamenTckas Accambest,
B YCJIOBUAX HOTIOTTHUTEIbHBIX IPO6/IeM
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U B OTCYTCTBUE JOIIOTHUTENBHOTO (-
HAHCUPOBAHMs, He IMEIOT IPYTOro BbI-
60pa, KpoMe KaK COCPeSOTOYUTHCS Ha
Hamboree cepbe3HbIX Aemax. JKepTBbl
HapyILIeHWII OCHOBOIIO/IATAIOIVX IIPaB
4e/loBeKa OyAyT BBIHYXK/ICHBI 3aIlIa-
TUTB LIeHY 9TUX pepopM. MoxeT OBITb,
eBpOIIelicKas crcTeMa OblIa CIMIIKOM
aMOMIMO3HOII ¢ camoro Havana? Pasy-
Meercs, Het! Hecobmonenne Konsen-
LM VM HeNOJHOe JVICIIOJIHEHNe TOCy-
[lapCTBaMI PeIIeHNIt - 9TO POO/IeMBl,
KOTOpBIE JJO/DKHBI PeIIaThCsl CaMUMU
rocymapcrBamu. I1po6nembl moHMMa-
I0TCsI TIPaBU/IBHO, OJHAKO MOAXOIbI K
VX PEeIIeHNIO0 COBEPIIEHHO He BEpPHBL.

1 CoM, 2010. Supervision of judgments of the
European Court of Human Rights : 3rd Annual Report
2009, c. 12.

2 CM., Hanipumep, [IpeaBapuTenbHy0 PE30ITIOLHIO
KM CM/ResDH(2009)43, Ucnonuenue petennit Es-
ponetickoro Cyza mo npasam yenoBeka B 145 nemax
B orHomeHnnn Poccuiickoit ®enepannu (Execution
of the judgments of the European Court of Human
Rights in 145 cases against the Russian Federation),
19.3.09.

3 Committee on Legal Affairs and Human Rights,
31 August 2009, Implementation of judgments of the
European Court of Human Rights: Progress Report,
AS/Jur (2009) 36.

4 Department for the Execution of Judgments
of the ECtHR, 24 June 2010, Supervision of the
execution of the judgments and decisions of the
European Court of Human Rights: implementation of
the Interlaken Action Plan — elements for a roadmap,
CM/Inf(2010)28 revised.

5  «Taxum obpasom, ycunennwiii Ha030p co cmopo-
nvt KM mooicem npoooumucs e moibko Menooom
00cydHCcOeHUsl, Hanpumep nodoepxHcKoll Jlenapmamen-
ma no UCNONHEHUIO NPU COCMABNEHUU U Peanu3ayuu
ninanos oeticmsuil; boiee UHMEHCUBHbLE O8YCMOPOH-
Hue KoHcymsmayuu ulunu ycunenuvie npozpammbl
MEXHUYECKO20 COMPYOHUYECMEd C HAYUOHATbHBIMU
sracmsamu u pe2yisipHovie 0okiaovl 6 KM o xode uc-
nonnenus pewtenuti». CM. ipuM. 4 Bee, 1. 9.

6 Department for the Execution of Judgments
of the ECtHR, 6 September 2010, Supervision of
the execution of judgments and decisions of the
ECtHR: implementation of the Interlaken Action Plan
— Modalities for a twin-track supervision system, CM/
Inf/DH(2010)37, para.12.

7 Cm. CM/Inf/DH(2008)7 final 15 January 2009,
Monitoring of the payment of sums awarded by way
of just satisfaction: an overview of the Committee of
Ministers’ present practice.

8  Cwm. mpum. 6 Beime, Ilpunoxenne |l.
9 Cwm. ipum. 3 BbILIE, I1. 23.

10  Grozev, Y., 2009. How human rights protection
has evolved. A critical analysis of ten years of case-
law. Ten years of the ‘new’ European Court of Human
Rights 1998-2008, Situation and outlook, p.39.
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«CaMbpIt TBOpYeCcKMI MexaHu3M 3a 50 net?» [Ipouenypa
nunoTHbIX pemtenun ECITYH

Anuc Jlonano, cmapuiuti Hay4HoLil
compyoHux Vincmumyma

npas 4enosexa u COUUANLHOL
cnpaseonusocmu (HRS])
JloHOoHcKko020 yHUBepcumema
Mempononuman

[TunotHble pemieHMs, TPU3bI-
BaOLIVIEe TOCYyAapCTBa pa3pelnTh
IIMPOKO PacIpPOCTPaHEHHblE U
cucTeMaTUyecKye  HapyLIeHUs
IIpaB Ye/lIOoBeKa, OOEIAIoT CTaTh
«Haubosee TBOPYECKVM MEXaHW3-
moM, BbipaboranHpiM ECIIY 3a
nepsble 50 JIeT €ro CyleCcTBOBa-
HUsI». TaKOBO OBIIIO OTHO 13 MHe-
HUI, BBIPQKEHHBIX HA CeMUHape,
cocrossueMmcsa B ECIIY B mnione
2010 r., Ha KOTOPOM ObIT 06HAPO-
IOBaH JJOK/Ia]] O MVIOTHBIX pellle-
HUSAX U VIX BO3/IEVICTBMY B paMKax
HaI[MIOHa/IbHBIX IIPAaBOBBIX CIC-
TeM. boree 100 yenoBek, BKIroyas
npexacrasuteneit ECIIY n Cosera
EBpombl, o06cyxpganu BBIBOJBI
VICCTIEOBAHNS, IpefCcTaB/IeH-
HbI€ JCCIEJOBATEIbCKON TPYII-
noit VIHcTuTyTa mpaB 4emoBeKa
Y COLMAJbHON CIIPaBeNINBOCTI
B JIOHIOHCKOM YHMBEPCUTETE
Merpononmuran (cMm. 13 BBITyCK
bronnerens EHRAC - Jlero 2010
I., B KOTOPOM ITyO/IMKYeTCs KpaT-
KO€ VI37I0>KeHIE VICC/IeOBAHNIA).

Hosoe oTcrynnenne

Cynpa @pancyasa TiombkeHc
OTMETW/Ia, YTO INIOTHBIE pe-
coboi
CYIIECTBEHHOE OTCTYIUIEHUE OT
IeKIapaTOPHOTO IIOfIXOfa», pa-

Hee npakTukosaBmerocsa ECIIY.

nieHyss  MpefcTaBIAI0T

Llenb NUIOTHBIX pelIeHnII — IIpe-

TNOTBPAaTUTb HAKOIIEHNE Hapy-
IIEHN, MMeEIIINX B CBOEN OcC-
HOBE OfIHY U Ty JXe IPUUYNHY: B
3TOM CMBIC/IE OHU SBJIAIOTCS He
OKOHYaHMEM, a Ha4a/IOM IPOLieC-
ca JOCTIDKEHMA CIpaBelIMBOC-
. Cyzbsa TionbkeHC BbICKa3aa
MHEHIE, 4YTO NWJIOTHbIE PellleHN
IPUMEHVMBI He TO/NBKO B CIIy-
YasgxX HaIN4uusA IOBTOPAIOLIMXCA
Xanob: Kak TONBKO Ipobrema
nfeHTGUUMpyeTca B KadecTBe
CHCTEMHOI, IpeBeHTUBHAsA (yH-
ks Cyga MoXeT IOTpe6oBaTh
BbIHECEHVA IMIOTHOTO pellleHNs,
JaXe eC/IM 4YMCI0 HaXOAALMXCA
Ha PacCMOTpeHuu >anob Hese-
JIMKO.

Opuk ODpubepr, cexkperapb
Cypa, pacckasan 06 M3MeHeHMX
B nogxone ECITY ¢ moMeHTa co-
3maHuA npouenypsl B 2004 1. K oc-
HOBHBIM U3MEHEHUAM OTHOCATCA
II03BOJIEHME CeKIMAM U IajlaTaM
BBIHOCUTDb TNWIOTHbIE pelleHNs,
a He OrpPAaHMYMBATH TAKYHI BO3-
Mo>kHOCTh bonpmion Ilanaroit; n
OTXOJ, OT IIPAKTUKMY, COITIACHO KO-
TOPOI C TOCy[lapCTBaMM, ABJIAIO-
LIVIMJCSL ICTOYHMKAMM MEHbIIIe-
ro ynucna gen, Cyn pasbmpaercs
ObICTpee, YeM C TeMI, U3 KOTOPBIX
VICXOOUT 6OJIBIIOE YMCIIO Kaob.
B cooTBeTcTBUM C HOBOI CHUCTe-
MOIJ1 fiefia TPYIIIMUPYIOTCA COITIac-
HO CeMU KaTeropusAM: B II€PBOM
[0 NPUOPUTETHOCTU KaTerOpun
HaXO[ATCA Jiefa, Ie Mof, yTpo3oit
4ye/l0BeYeCcKas KI3Hb, a BO BTO-
poil — [iena, paccMaTpUBaeMble B
paMKax IIpOLEAYpbl NMIOTHOTO
peleHns.

NupuBupyanbHOe NpaBocyaue

3HauMTeNIbHAs YacTb [IVICKYC-
CMil Be/lach BOKPYT PUCKa TOTO,
YTO OTJENbHBIM JIAL[AM MOXET
OBITb OTKa3aHO B IIPaBOCYAVM B
CIy4ae 3aMOpO3KM MM BO3Bpa-
I[eHNsI UX Jie/T Ha pacCMOTpeHMe
Ha HalMIOHaJIbHOM YpOBHE ITOCTIe
BBIHECEHMSI IVJIOTHOTO PelleHN
U TIOC/IEAYIOI[ETO HEeVICIIOTHEeHNA
aToro pemenns. Ipux Ppubepr
yrBepxpai, yto ECITY He MoxeT
fiep>kaTh OOJIBIIOE YNCIO IOCTIe-
AYIOINX Xanob y cebs Ha pac-
CMOTpPEHUN: YIIOp HeobXomuMo
lleflaTh Ha HaJ30p U MCIOTHEHNe
IVJIOTHBIX pelIeHuil Ha HaIuo-
Ha/IbHOM YPOBHE, U C 9TO I]e/IbI0
Komurer MUHMCTPOB CTaBUTCA B
M3BECTHOCTb O CHCTEMHBIX IIPO-
Or1eMax ele 0 BBIHECEHMS pellle-
Hus. Ecin Bosmerenne He 6yzmer
IPOM3BENEHO, OCTAETCSA BAPMAHT
opicTporo paccmorpenns fen Cy-
IIOM C LIe/IbI0 00eCIIeYNTh, YTOODI
IIPOM3BOACTBO IO OOOCHOBaH-
HBIM )ka/100aM He IPEKPaIlaaoch.
HexoTopsle y4acTHUKM TOYEPK-
HY/IU, YTO IIPAaBOCYAMeE I OTHe-
JIBHBIX JIUII YCKOPSAT I7I00aTbHbIe
pellleHns, a He pacCMOTPeHMe 10
OT/IeIBHOCTY MHOTOYMCIIEHHBIX
xano6. Kpome toro, mena HUKOT-
Jla He OTK/IQfIbIBAIOTCS, €CTIV IIPH-
CYTCTBYeT PUCK I/ VIHOVIBUJY-
yMa, KaK B JIe/IlaX O COfep>KaHUU
I1OJ, CTPaXKeil.

VcionHeHne pemeHuii
JKeneBbeB Meiiep, BO3IIaBIA-

fomas JlemapraMeHT MCIIOTHEHA

pelleHunii, paccMOTpesna, IOMOI-



MM Y NUIOTHBIE PELIEHMS YK-
penuTh Ha/I30p 3a VICIIOTHEHNEM
pemennii. OHa OTMeTM/IA, 4TO
IIpollecC HaZ3opa IIOKa CyIiec-
TBEHHO HE M3MEHMJICH, OTYac-
i 1otomy, 4to Cyp coxpaHser
OCTOPOXXHOCTb IpM yKa3aHUM
Mep, HAIPABJIEHHbIX Ha YCTpa-
HEHJe HapylIeHMA U BO3Melle-
uue. OHa Takke moOaBumiIa, YTO
IVJIOTHBIE pelIeHNs 00s13aTeb-
HO JIOJ/DKHBI COIEPKaTb SCHYIO
Y TOYHYIO apryMeHTaLMIO [JIA
ONpefieNIeHNsA PaMOK MCIIO/IHE-
HuA. Ha cerogusamumuii geap Ko-
MUTET MUHUCTPOB IIPYICBaNBaeT
NVIOTHBIM PeIlleHNAM BbICOKMIA
npuopureT. OfHAKO CyLIECTBY-
10T IMJIEMMBbI IIPY NPUCBOEHUMN
IPUOPUTETA: JIe/a, Kacarouyecs
Cepbe3HbIX HaPYLIEHU, TOTDK-
Hbl COXPaHATb NPUOPUTET, a U3
9 ThIC. [ief1, 10 KOTOPBIM B HACTO-
sttee Bpems paboraer Komurer,
MHOTV€ BbICBEYMBAIOT CUCTEM-
HbIe TPOOJIEMBI.

Peakuyy Ha HaIMOHATbHOM
yPOBHe

SIky6 BomaceBmuy, areHT mpa-
ButenbctBa [lompuin B ECITY,
BbICKa3aJl MHeHMe, 4YTO

nbomee BaXHBIM aCIIEKTOM M-

«Ha-

JIOTHOTO peLIeHNs»
neperopopbl Mexjy Cekpera-

ABIAIOTCA

puatoMm Cypma, TOCylapCTBOM-
OTBETYMKOM U 3asgBUTeNEeM. B
menax bponésckoro um XyTTeH-
Yanckoint nporus [lonpum, ob6a
U3 KOTOPBIX KacalTCA IIpaBa
Ha yBa)KeHUe COOCTBEHHOCTH, B
pesynbraTe IeperoBOpoB ObLIN
NOCTUTHYTBI ~ TPEXCTOPOHHMNE
pelleHNA: OHM IpeIoIaraam
KOMIIEHCAIMIO HIDKE, YeM Ta, Ha
KOTOPYIO M3HAYaJbHO pacCym-

TBIBA/IN 3aABUTENN, OTHAKO OHa
npejjarajjacb BCEM aHalIorn4-
HBIM 3asBUTENSAM B Pa3yMHBII
CPOK.

Mioppent  XaHT, Iopupmndec-
Knii KOHCYynbTaHT COBMECTHO-
rO CIeNMAIbBHOTO KOMUTETA II0
npaBaM 4enoBeka Ilapmamen-
ta Bemuko6bpuranunm (JCHR),
BbICKa3ajl MHEHME, YTO HalMo-
Ha/IbHbI€ MAP/IaMEHTHI OJKHBI
3aHMMATh IJEeHTPaJIbHOE MECTO B
Ipolecce UCIIOTHEH A PEeIeHNUI
KaK C TOYKM 3peHNA COOCTBEHHO
VICTIOJIHEHNA, TaK M €TO JIETUTH-
manyuu. OH ckasan, uyro Cygy
He ClefyeT 4Ype3MepHO >KEeCTKO
IpeIIChIBaTh 00IMe Mepbl,
IIOCKOJIbKY ITapTaMeHTaM Heo0-
xoguMa cBobopa st o6cyxe-
HUA COOTBETCTBYIOLIUX CPETCTB
BO3MelleHNs (B Ipefenax ycTa-
HoB/IeHHBIM CyloM BpeMeHHBIX
PaMoK).
IPUBOINUTD pEIIeHNA B Jelic-

[TapmamenTBI  MOTYT
TBUE, B TOM YNCIe TIOfiBeprasd
TIIATE€IbBHOMY  MCCIEOBAaHUIO
aleKBaTHOCTb ¥ CKOPOCTD peakK-
UV IIPaBUTENIbCTBA M obecre-
qyBasi JOHeceHVe NHPOpMaLVN
00 JCHONHEHUM peLIeHnit [0
0O0IIIeCTBEHHOCT.

Onpra Ilenenesa m3 JHc-
TUTyTa IpaBa OOILIeCTBEHHBIX
untepecos (PILI) B Mockse,
paccMoTpera OIbIT POCCUMCKUX
HIIO B mpouecce ncnonHeHus.
Ilo ee muenuto, HIIO ormaror
IpPUOPUTET NOfjlaue HOBBIX fie/l B
CrpacOypr nepey; UCIIOTHEHNEM
pemennit. Cpenyt npo6neM — oT-
CYTCTBUE IOPUANYECKOTO U IIO-
JIMTUYECKOTO OIbITA Y IPaK/IaH-
CKOTO0 00111eCTBa; CEKPETHOCTD 1
IIPEIIOHBI, BO3BOAVMBIE OpUII-

AJIbHBIMI OpraHaMl, a TaK>XXe To,
4dTO pelI€HMNs, KaK IIpaBUJIO, HE
IIepeBOAATCA Ha HCO(b]/II_U/IaHI)-
HbIC A3bIKI.

IIpaBoBasa ocHOBa

bbum guckyccum o toM, po-
CTATOYHO JI SCHBI OTIpefieieHIie
U TpaBOBas OCHOBA IIPOILEAY-
pbl MWIOTHBIX pemeHuit. Korma
npouenypa ObUta odepyeHa B
2004 1., oHa cofeprKana HECKOIb-
KO XapaKTepHbIX OCOOEHHOC-
Teil: Ha/lu4Me CYCTEeMHBIX VN
CTPYKTYpHBIX IIpo6jieM Ha Ha-
IIVIOHAJIbHOM YPOBHe; HajM4ye
(MM BO3MOKHOE BO3HMKHOBE-
HI€) aHAJIOTMYHBIX HapyIIeHNIT;
0053aTeIbCTBO  TOCYHApCTBa
YCTPaHUTb KOPEHHYIO IpUYM-
HY HapyUIeHUA U IPeJOCTaBUTh
BO3MeEIIIeHNEe JPYIMM >KepTBaM;
I TIPaKTUKA OTKJIAfIbIBAHVA
pPacCMOTpeHMsA  aHAJIOTMYHBIX
Jiell Ha BpeMs TNPUHATUA Mep
[0 VICIIPAaBJIEHUIO HapyIIeHNs,
C BO3MOXXHOCTBIO BO300OHOB-
JIeHVsi pa30ypaTenbCTBa BIIOC-
nepcTByy. OfHAKO Ha MPaKTUKe
CTy4al0TCA OTKJIOHEHMS OT 3TO-
TO OIIpefie/IeHNs, YTO 3aCTaBIIA-
eT CYNTATDh MUIOTHBIE PeIleHN
CBOETO  pofa
B KOTOpPOM HeKOTopble (Kak
bponéscku) 06HapyXMBAIOT BCe
IpU3HAKY, a HEKOTOpble — HeT.
Cyn He BMAMT HeOOXOZVMMOCTH
B peOpMMPOBAHUYN MeXaHU3-
Ma KoHBeHI[uM my1s mpemocTas-
JIeHNSl TIPaBOBOJ OCHOBBI [JIA
IWIOTHBIX pemieHnit. OpHAKoO
VnTepnakeHcKas JeKnapauusa o
oynymem ECIIY mpusBama ero
paspaboTaTh SICHBIE M IIpeJCKa-

KOHTNHYYMOM,

3yeMble CTAaHJAPTHI IS MUJIOT-
HbIx pemennii; ECITY xoHcymb-
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TUPYETCSL C HMPAaBUTENbCTBAMM U
IPeICTAaBUTESIMYU TPAKTAHCKOTO
ob1ecTBa 06 UX BO3MOXKHOM CO-
IepXKaHUM.

byngymee

Cympa ECIIY Jlex Tapmuuxn
Ha3Bajl IpoLefypy NMIOTHBIX
pellennii AMHAMUYHOM U Pa3BU-
Baouieiica. OKOHYaTe/lIbHAS THU-
nosorus TpebyeT SICHOCTU B BYX
OCHOBHBIX Bompocax. Ilepsbii
— 3TO caM XapakTep KoHBeHUNm
KaK )KMBOT'O MHCTPYMEHTA, PaMKI
KOTOPOIJI 32 ITOC/IEIHEE JeCATUTIE-
Te TpaHcpopMupoBamch. Bro-
poit — cymnocTtb Cypa: aBnsgercsa
MM OH B IIEPBYI0 OYepelib MEX-
LYHapOHBIM CYIOM, pasbuparo-
I[VIM MHAMBUYaIbHbIE >Ka/lT00H,
WIX  KBa3MKOHCTUTYLVOHHBIM
CYIOM, JJAloIMM OOIIye OTBEThI

Ha CHUCTeMHble IpobmeMbl?! IDTu
BOIIPOCHl OOpPaMJIAIOT CTOSIIYIO
nepen CyzioM [uUIeMMYy, CBA3aH-
HYIO0 C Pa3BUTUEM €TI0 CYIIHOCTHU
Y MEXaHM3MOB, KOTOpPas JIe/aeT-
c4 elle 00iee HACTOATEIbHOM 13-
3a rpysa 130 TbIC. HEpacCMOTpEH-
HBIX a106. B mepByio ouepenp,
nmo MHeHMIo cypabu lapnmikoro,
IpoLefypy C/IeAyeT OL€HMBATh
VICXO[IA U3 €€ BO3[IeICTBIA Ha Ha-
IVIOHAJIbHOM ypoBHe. Ecmm (kax
B fienax bponésckoro n XyTTeH-
Yarnckoit) HallMOHaIbHbIE BIaCTIU
00/1a1aI0T TOIUTUYECKON BOJIEN
K COTPYJHUYECTBY, a HALIMOHA/Ib-
Hble CyIbM IPUCTYIINBAIOTCA
cTpacOyprckoro
Cy/ia, MMJIOTHOE pelIeHNEe MOXKET
«CMECTUTb TOYKY PaBHOBECUA»,

K PpelleHnAaM

II03BOJINB HAllMOHAJIPHBIM CyllaM

HONTYyYUTD >Ke/TaeMblil pe3ybTar.
Ecnu rocynapcTBo OTBETYMK He
XKemaeT COTPyEHMYATh, 3pdex-

TUBHOCTb IIPOLIEAYPBI MOXKET
OBITH HIDKE.

Hccnedosanue Responding
to  Systemic Human  Rights

Violations: an analysis of pilot
judgments of the European Court
of Human Rights and their impact
at national level omybmmkoBa-
HO W3JJaTelIbCTBOM
bornee
M0 O IPOEKTe CM. IO afIpecy:
http://www.londonmet.ac.uk/

research-units/hrsj/research-

projects/pilot-judgments.cfm.

OtyeT 0 ceMMHApe CM. IO afipecy:

Intersentia.
noppobHy uHpOpMa-

http://ehracmos.memo.ru/files/
RU-Pilot_judgment_seminar_
summary.pdf.

ITpepBapurenbuble Mepnl EBponerickoro Cypa: HOBBI
3 eKTUBHBIN METON 60PBOBI C UCUE3HOBEHUSMMI
mopent Ha CeBepHoM Kaskase

Bnaoucnasa Ienepanosa,
gononmep I11] «Memopuan»

[ToxuieHnst M HaCUIbCTBEH-
Hble JCYe3HOBEHMsI OCTAIOTCS
OfHOJI U3 Hamboee Cepbe3HBIX
dbopMm HapylIeHMiT TIpaB YeoBe-
ka Ha CeBepHoM Kabkase. Ila-
psmas 6e3sHaKa3aHHOCTb 1 0Oe3-
3aKOHJME B PeruoHe, 0COOEHHO B
YeueHCKOIT pecnyOnnKe, 3acTaB-
JISIIOT TIPABO3AIUTHIKOB MICKAaTh
HOBble IIPaBOBblE MeXaHU3MBI,
9TOOBI IIPEJOTBPATUTD MCYE3HO-
BeHUA U yOUIICTBA.

B cepegune 2009 r., ¢ yuyeTtom
HeM3MEHHO BBICOKOTO YNC/Ia IIO-
xumeHnit Ha CesepHom KaBkase,
IOPUCTBI COBMECTHOTO IPOEKTa

EHRAC-«Memopnan»
VICTIO/Ib30BaTh HOBBINI MeXaHU3M
npu momade B ECIIY >xanoo,
KacalolMXCAd HeJaBHMUX ICYe3-
HOBeHMII. YTOOBI IONBITATHCA
OpeJoTBPaTUTh  IOC/eAyIollee
OeccreHOe MCUe3HOBEHMe OXN-
IEHHBIX, IOPUCTBI OOpaIaIoTCsa
Kk ECITY ¢ npouienueM o npume-
HEHUM B 3TUX [elaX IpefBapu-
TeNIbHBIX Mep. Panee poccuiickme
IPaBO3ALIMTHUKI He Ipuberanm
K TT0fj00HOII IIpoLieAype.
ITpenBapuTenbHble IpoLECCY-
aJIbHbIE MEPBI, ITPE/yCMOTPEHHbIE
[TpaBumammu 39-41 PermameHTa
Cynma, npeummylecTBEHHO IIpU-
MEHSAIOTCA B Jie/laX, CBA3aHHBIX C

Ha4vaamn

9KCTpaiuIyell 3asIBUTENA B CTpa-
HY, IJle OH MOXeT ITOJBeprHYTb-
¢ oOpallleHNIo, HapyIIaloeMy
cT. 2 (mpaBo Ha >XXU3Hb) nu 3 (3a-
IIpeT IIBITOK VI 6€CYeI0BEeYHOTO
VIM YHIDKAIOLEro oOpalieHus)
EKITY. OpHako MOXHO yTBEpXK-
JlaTbh, 4TO B CTyYasxX MOXMIIEHNUI
IpefiBapUTe/IbHbIe MepPhl TaKKe
MOTYT HIPUMEHSTHCS K TOCYAapc-
TBY-OTBETYUKY, €C/IV IIOXUILCHIIe
IPOM3OLUIO HENABHO, VMMEIOTC
ybenuTenpHble  [JOKa3aTe/lbCTBa
IPUYACTHOCTY K HEMY IIpefcTa-
BUTE/IEN TOCYAAPCTBA Y OYeBU/J-
HO, 4YTO C/IeiICTBEHHbIE OPTaHbI
He B COCTOSTHMM VIV HE >KeJIaloT
npoBoguth 3bdeKTuBHOE pac-



cnegoBaHue. Takum oOpasowm,
nozaBas xanoby B ECIIY, poxc-
TBEHHUK! IOXMIEHHOTO MOTYT
HAIIPaBUTh 3aIIPOC O NPUHATUAN
CPOYHBIX 00€CIIeYNTe/IbHBIX MeD,
B TOM 4JICJIe HEMeJI/IEeHHOTO IIpe-
IOCTaBIeHNA afIBOKATy JOCTYyIIa
K HE3aKOHHO COflepiKalleMycs
IIOZl CTpaXkeil NIy, a eC/iu HeoO-
XOoUIMO — 00 OKa3aHWMM >KepTBe
MeauIMHCKoM 1oMoinu. Ilocme
aroro ECIIY BnpaBe npuMeHUTH
[TpaBwo 40 (cpodHOe yBegoMiIe-
HIe O Xamobe), B COOTBETCTBUM
C KOTOPBIM TOCY[apCTBO-OTBET-
YK B CPOYHOM IIOpAJKE YyBe-
TOMJIAETCS O Jielie U eTO MPOCAT
IpefoCTaBUTh MHpOpMAIVIO O
IPUYACTHOCTU npefcTaBuTe-
7eit TOCYAAapCTBa K MOXUIIEHMIO.
ITocne storo ECIIY pomxkeH pe-
IINTh, IpUMeHATb nu IIpaBuio
39 (mpenmBapuTenbHbIE MepHI),
npefgycMaTpuBaloliee IpUHATHE
CPOYHBIX 3all[UTHBIX Mep, Ha Oc-
HOBaHMM WHGMOPMALNM, IIONY-
YEeHHOM OT TOCY/IapCTBa-OTBET-
qIKa.

Od4eBMIHBIM  IpENMYIECT-
BOM 3TOil CTpPaTeIMM SB/IAETCA
TO, YTO OHa MOXXET IIOC/TY>XXUTb
IOMOTHUTE/TbHBIM CTUIMYJIOM
I TOCYIApCTBEHHBIX BJIacTeil
K paccIefloBaHuUIO [ieIa, PO3BICKY
HOXMIIEHHOTO M TIPefiOCTaBJIe-
HUIO TIOfIpO6OHOIT MHPOpMAIUY O
nene. Kpome Toro, oHa fiaeT BO3-
MOXKHOCTb IIOJTyYUTb CBOEBpe-
MeHHbIe I0Ka3aTe/IbCTBa, IpeXKie
4eM IOXMIIEHHBIN, KaK OOBIYHO
ObIBaeT, MCYE3HET OeccaenHo.
Takoe BmematenbcTBo ECIIY Ha-
pARY ¢ apyrumu GaKToOpaMiu Mo-
JKeT OKa3aTbCsA PeIIAoINM JIsg
Cy/bOBI TOXUIIEHHOTO.

CuanraeTcs, 4TO IpUMEHeHNe
3TOM IPAKTUKMA POCCUIICKMMU

MpaBO3AIIUTHBIMMA  OpraHM3a-
LVAMU OKas3ajo 6OJbIIoe BIINA-
HIe Ha OCBOOOXeHMe YeTbIpex
TOXMIIEHHBbIX. XOTSA ele IIpe-
XKJIeBpEMEHHO TOBOPUTH 00 3¢-
(beKTUBHOCTM TOM CTPATEruy B
1IeJIOM, MO>KHO YTBEpP>KJarTh, YTO
CBOEBpEMEHHO€E BMeIIATEeTbCTBO
ECIIY B aTnt mena nomorsno mpe-
MOTBPAaTUTh OecciemHoe ucues-
HOBEHIEe 3TUX YeThIPeX KUTee
YeyHun u CIOCOOCTBOBAIO WX
OTHOCUTE/IBHO OBICTPOMY OCBO-
00K IEHNIO.

Bo Bcex derplpex penax Imo-
XUIIEHNST TPOU3BOAMINCH 10
TUMNYHOMY «4eYeHCKOMY CIie-
Hapyio», B KOTOPOM HEyCTaHOB-
JIeHHble BOOPY>KeHHBbIe /NI, He
IpefbsABUB HUKAKUX JIOKYMEH-
TOB, 3afIepXKalu KepTB U yBe3/u
X B HEM3BECTHOM HAIIPaBICHNIA.
HeMmemienHo mociie moxuieHus
UX PONCTBEHHMKNU OOpaTMINCh
3a TIOMOIIBI0 B MECTHbIE OPTaHbI
BJIACTM U K IIPaBO3AI[UTHUKAM.
[Ipokyparypa Bo36ymuiaa yro-
JIOBHBIE Jiefla, OJHAKO [a/JbHel-
e Mepbl, HeOOXOmMMbIe s
pO3bICKa ¥ OCBOOOXJIEHUS MO-
XUIIEHHBIX, TPUHATH He ObUIN.
MHorma penma  BO3OYXAAINCH
JIOJIT0e BpeMsl CITYCTs IOCTIe II0-
xuimeHns. besneiicTBue BracTen
Y BO3MOXKHAsI IPUYACTHOCTH CO-
TPYOHMKOB  TOCYAapCTBEHHBIX
OpPraHOB K IOXUINEHMAM IOCITy-
KWINM OCHOBaHMEM [isi obpaiie-
HuA popcrBeHHukos B ECIIY ¢
Ipocb0OIl O IPUMEHEHWUM Bpe-
MEHHBIX Mep.

Ha cerogasamuamit geap ECITY
He npuMeHun Ilpasuno 39 Hu B
OJHOM I3 YEeYEeHCKUX [/l O II0-
XUIIEHNSX, U JaXKe B YeThIpex
«YCIIEIIHBIX» JIe/IaX, I7ie >KePTBbI
ObI/I OCBOOOXK/IEHBI, NI Yac-
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TUYHO YAOBJIETBOPU/I NPOLIEHNA
3asgBuUTeNeil. B 6onmpIIMHCTBE Het
Cyn npumennn IIpasuna 40 n 41
(mopsimOK paccMOTpeHMs [ien),
HallpaBUB 3alpochl 06 MHOOp-
MalVM TOCYAAPCTBY U MPENOCTa-
BUB JefiaM npuopurer. sKepTsbl
B «yCIELTHBIX» JIeTlaX ObII OCBO-
OoxeHbl dyepe3 52, 42, BoceMb
[HEN ¥ TPU MecsAla IOC/e MOXNU-
IeHns .

Bo3M0>XHO, OJHOJI M3 IPUYNH
HenpuMeHenus IIpasuma 39 AB-
JA€TCA CIOXKHOCTD B IIOJTy4YE€HNUN
IpsAMBIX JJOKa3aTe/IbCTB IpUYac-
THOCTY IIpe[ICTaBUTENIeNl TOCy-
JapcTBa K noxumeHusaMm. Korpa
ECIIY He momHOCTBIO YOEXTIEH B
UX IPUYACTHOCTH, BO3MOXXHO, OH
MpEAIIOYNTAET HEe PACHOPKATh-
Cs1 O IPUHATUN MeP, €CIIN CYIIeC-
TBYeT PUCK, YTO OHU MOTYT OBITDH
HE VICIIOJIHEHBI B C/Iy4ae HEIpU-
4aCTHOCTU rocyfmapcra. Kpome
toro, ECIIY odeHb OCTOpOXHO
npuMensaeTr IIpasuno 39, moc-
KOJIbKY 3TOT M€XaHM3M IIpe[lHa-
3HaYeH TOJIbKO Ji/IA Ype3Bblyali-
HBIX C/Ty4aeB.

Hecmorpa Ha 3TO, ecTb Ha-
nexja, uro oopamenns B ECITY
II0 CEBEPOKABKA3CKMM J[ie/laM B
coorBercTBuM ¢ IIpaBmmamu 39
- 41 MOXXHO CYMTATh BaXKHBIM U
IIOJIE3HBIM HOBBIM MHCTPYMEH-
TOM B 60pbbe ¢ MOXUIEHUSIMU
U JICUE€3HOBEHUAMU, KOTOPBbIl
IOIIOJTHUTENIBHO CTUMYJIAPY-
et mpoBefieHre 3¢hdeKTUBHOTO
pacciefioBaHmsA, pacKpbITue UH-
¢dopmanym no geny ECITY u, uro

Ba)XHee BCEro, IOTEHIVAIbHO
CIIOCOOCTBYET ~ OCBOOOXX/ICHNIO
MIOXUILEHHBIX.

1 VImeHa u moApoOHOCTH A€M He Pa3IIallaroTcs B
LEJISIX 3ALIUTHI )KEPTB M UX CEMEH.



Wngpopmavus 06 EHRAC

Esponerickmit nentp samuthl npas yemoseka (EHRAC) cosgman B 2003 1. npu JIOHOHCKOM YHUBepCUTeTe
MeTpononural ¢ Ielbl0 OKasaHMs CONEMCTBMA IOPUCTAM, YaCTHBIM JIMIIAM U HENpPaBUTETbCTBEHHBIM
opraumsanuam (HIIO) B Poccmiickoit Pepepanyn u Ipysun B obpamennn B EBpormerickuit Cyx mo mpasam
YeJIoBeKa, a TaKKe Nepefjaull HaBbIKOB 1 IIOBBILIEHNS MOTEHIMa/IA MECTHOTO IIPaBO3AIUTHOIO COO0IeCTBa 1
uHGOPMIPOBAHNA O HAPYILIEHNAX IIPAB Ye/I0BEKA B 9TUX CTPAHAX.

B nacrosmee Bpems B npoussopcTBe EHRAC maxommtcs okomo 270 gmen, saTparmparoipux 6omee dem 900
HeHOCpeHCTBeHHbIX )KCPTB N nx 6n1/1>1<a17m11/[x pOI[CTBeHHI/[KOB. STI/I JenaInogHMMAKT B TOM YIMC/I€ TAKNe HpO6HeMI)I,
KakK BHCCY,[IG6HI)I€ Ka3Hu, IU/ICKpI/IMI/IHaI_U/IH 10 3THI/I‘-I€CKOMY npmsﬂaKy, VCYEe3HOBEHIAA, 3aI‘pH3HeHI/{e 0pr>[<a10111e171
cpenbl u yronoBHas octuis. ITomuMo paboThl B pamkax oduumaabHbix maptHepctB (cM. Hivke) EHRAC
cotpypandaet ¢ Kommrerom mo mpasam denoseka Kommervn agBokaroB AHIm 1 Yajbca 1 ¢ MHOTOYNC/IEHHBIMI
HIIO, ropucTamMu 1 4YaCTHBIMM JIMLaMMI B cTpaHax Obisirero Coserckoro Corosa. Bosee moppo6Hyo nupopmario
cm. 1o apecy: www.londonmet.ac.uk/ehrac.

Cmascuposku

B oducax EHRAC B JlonzmoHe n MOCKBe BO3MOYXHO NPOXOXK/IEHME CTXMPOBKYU IOPUANYECKOTO ¥ 0611ero
XapakTepa. B 3aBMCHMOCTV OT HOATOTOBKY M HAaBBIKOB CTaKepa pabOTa MOXKET BKIIOYATh B Ce6A MOMOLIb B
BeIeHUM JIeJI, TIOfITOTOBKY 0030pOB, cOOp ¥ HOATOTOBKY Y4eOHBIX MaTepuajoB, HPOBefeHMe VMCCIeOBaHMNIL,
danpgpaiisyar, HamcaHne NHGOPMALMOHHBIX MAaTEPUAIOB, PabOTY C IIPECCOll U OCHOBHBIE afMUHUCTPATHBHbIE
obssannocTu. K coxxanennto, EHRAC He B COCTOSIHIY IIPEOCTABUTD OIIAYMBAEMYIO CTAXKVPOBKY, OfHAKO JAeT
BO3MOYXHOCTD TIOJTYYMTD LIeHHBII ONBIT IPABO3aIUTHON feATenbHOCTY U paboTsl B HITO. 3a monmonHuTenbHOM
nHbOpMaIyelt MIN C 3aAB/IeHNAMM 00paliaiTech K HaM 10 37IeKTPOHHOII IOUTe.

EHRAC 6nmarogaput aBTOpOB MaTepuajos, olyOIMKOBaHHbBIX B 9TOM HoMepe: Aama Bopnapa, Tanuny Bodesy,
BnamucnaBy Tenepanoy, JInuse Dimac, Vsabens [leposbe, Capy [Dxasupu, dmuc owanp, mmusaber Jlambep
A6penbrasap, Jleitny Manatmu, Keitt Mopn, Mapka Opary, 9muc ITunap u Hacuio Xampkureopruy. 9ToT HOMep
nogroroBuny: Tuna JJeBamacan, [xoanna Osauc, Oumun JInd u Kuperu Crioapr. Jlusaiitn noarorosien Torske
& Sterling Legal Marketing.

”pOEKT EHRAC-GYLA bronnerens EHRAC BeIXOfUT ABaXXABI B TOfl. MBI IPMBETCTBYEM CTAThH,
unpopmaiyio u upen. Cratey A IyOIMKaLMM CIeAyeT HaNpaB/ATh
TBUNCH B EHRAC mo anexTpoHHO mouTe. Marepnansl OrO/IeTeHsT MOXXHO
TnaBHblii opmc GYLA

yn. Kpbinoga, 15,0102
Ten.: 4995 (32) 936101
Oakc: +995 (32) 923211

www.gyla.ge

IHeperneyaTbiBaTh 0e3 MoMyyeH s IpeBapuTeIbHOro paspenrenns. OfHako
BO BCeX IleperevyaTkax ciefyeT faenarh ccbinky Ha EHRAC n HanpaBnATh

HaM KOIINIO M3OAHNA.

IIpoexm EHRAC-«Memopuan»

B mapraepcrBe ¢ «Memopuanom» EHRAC pa6oraer ¢ 2003 r

Hatua Kauutaaze, opuct
Mpamoii TenedoH: +995 (32) 95 23 53

E-mail: katsitadze@gyla.ge

«Memopnan» — 3TO OflHA M3 CTapeillinx U Hambojee yBaXkKaeMbIX

NpaBO3alUTHBIX opraHusanuii Poccun. CoBMecTHas [eATeIbHOCTD
MpoekT EHRAC-«(ratba 42»

EHRAC n «Memopuana» OCyIeCTB/SIETCSI B TPeX OCHOBHBIX cdepax:

BelleHIe CYeOHbIX [el IO IIpaBaM YeloBeKa, obydeHne B 06/acTy IpaB
TEUANCK

yn. LlleBuerko, 12,0108
Ten.: +995 (32) 99 88 56
Oakc: +995 (32) 93 28 59
www.article42.ge

E-mail: office@article42.ge

4eJI0BeKa I pacIpocTpaHeHne MHGOPMaInIL.

[Ipoexm EHRAC u Accoyuauuu m0no0vLx
ropucmos Ipy3uu

B mauase 2006 EHRAC odopMun mapTHepCTBO C IONb3YIOIIEICs

3aCITy’KEHHBIM ~ YBa)K€HMEM HeraBI/ITeTIbCTBeHHOf;{ OpI‘aHI/IBaLH/IeI/UI

— Acconuareit Monoabix opuctos Ipysun (GYLA). B pamkax atoro
«EHRAC bronneTenb»

COBMECTHOTO ITPOEKTa IIpeyCMOTpeHO BefieHue e B EBporerickom Cyme
Yupeputenb: MexpernoHanbHas o6LectBeHHas p peny p s al p YA

opraHu3auys [paBo3aLuuTHblit LeHTp «Memopuan»
In. pep.: Kacatkuna T.W.

Boinyck 2(7) ot 3 pekabps 2010 .

Tupax: 2 350 3K3.

PacnpocTpansetca becnnatho

Anpec peaakuwn v yupeautena: 127051, r. Mocksa,
M. Kapethbiii nep., a. 12

Otneyatato B Tunorpadun 000 «Anbkop-4»: 11024,
Mocksa, Llocce IHTy3macTos, 9a

Homep 3aKa3a:

EHRAC GtonneTeHb 3aperucTpupoBa B
DepepanbHoii cyx6e no Haa3opy B chepe
MAcCOBbIX KOMMYHVKALWA, CBA3M 11 OXPaHbI
KynbTypHoro Hacneaua. Ceugetennctao MU Ne OC
77-30927 ot 18 aHBapa 2008 1.

10 IIpaBaM YeoBeKa ¥ IpoBefieHMe O0yJaloIVX ceMUHapoB B Ipysumn,
a TakoKe y4actue fienerata oT Acconyanyy B nporpamme EHRAC mo
HOBBIIIEHNIO IopyAndeckoit kBamibukanuy B Jlongone n Crpacoypre.

IIpoexm EHRAC-«Cmamus 42»

B 2008 . EHRAC ohopmmin corpyaanaectBo ¢ rpy3uHckoit HITO «Crarbs
42 Koncrurynun». EHRAC oxa3pIBaeT 3T0l OpraHU3aLUM MMOJICPKKY B
noaroTtoBke e it EBponetickoro Cyna ¢ 2006 1. FOpucter «Crarbu 42»
TakXKe MMOCeTHNIN y4eOHbIe ceMuHapsl, mpoBoauMeie EHRAC B [py3un
u ydactBoBanu B nporpamme EHRAC mo moBblmeHHIO I0pUAHYECKON
KBaJH(pUKAIHH.

KonTaktHas nidopmauma EHRAC
0Ocuc EHRAC B JlonzoHe

European Human Rights Advocacy Centre
London Metropolitan University

LH 222, Ladbroke House

62-66 Highbury Grove, London N5 2AD
United Kingdom
www.londonmet.ac.uk/ehrac

Mpo¢. Ouann Jiny, aupexTtop
Ten.: ++44 (0207133 5111
E-mail: p.leach@londonmet.ac.uk

Tuxa [leBajacaH, MeHemKep NpoekTa
Ten.: ++ 44 (0)20 7133 5087
E-mail: ehrac@londonmet.ac.uk

[x0aHHa IBaHC, CTapLuMii pUCT
Ten.: ++44(0)20 7133 5258
E-mail: joanna.evans@londonmet.ac.uk

OkcaHa MonoBa, peepeHT no
CYAOMPOM3BOACTBY U POEKTHOI
JAeATeNbHOCTH

Ten.: ++44(0)20 7133 5090
E-mail: 0.popova@londonmet.ac.uk

Kupctu Crioapt, coTpyaHuK no Bonpocam
Pa3BUTUA 1 CBA3EI C 06LLECTBEHHOCTbIO
Ten.: ++44(0)20 7133 5156

E-mail: k.stuart@londonmet.ac.uk

Tpogb. bunn baypure, lpedcedamens
MexdyHapooHo2o HabodamenbHo2o
Komumema

Ten.: ++44(0)20 7631 6022

Moo.: ++44(0)781 048 3439

E-mail: b.bowring@bbk.ac.uk

Mpoekt EHRAC-«Memopuan»
127057, MockBa, M. KapeTHbiii nep., s 12

Ten.: +7 (495) 225 3117
Oakc: +7 (495) 624 2025
Caiir: http://ehracmos.memo.ru

TatbaHa /IBaHoBHa KacaTkuHa,
NCNONHUTENbHDIiA AUPEKTOP
E-mail: memhrc@memo.ru

Yma KepnmoBa, KoopavHaTop npoekTa
E-mail: uma@memohrc.org

[0puctbl npoekta EHRAC «Memopuan»:

Hapexpa Epmonaesa, ermolayeva@memohrc.org
Oypkar Tuwaes, tishaev@memohrc.org
AnacTacua PaxwkoBa, razhikova@memohrc.org

Kupunn Kopotees, opnanyeckuii KOHCybTaHT
E-mail: koroteev@ehrac.memo.ru

IAca fangapos (oduc B Haspatu)
386100, MHrywetna, HazpaHb,
yn. Motanuesa, 46

Ten./Oakc: +7 (8732) 22 23 49
E-mail: gandarov@mail.ru

[Nokka Nunaes (oduc B Ypyc-Maprare)
YeueHckan Pecnybnuka, Ypyc-Mapra,
yn. Kapbipoga, 33, kB. 4

Ten./Oakc: +7 (87145) 222 26

E-mail: dokka@mail.ru

Onbra Llefimnua (o¢wc B CakT-Tetepbypre)
191187, CakT-Metebypr,

yn. [arapuHckas, 12, kB. 42

Ten.: +7 (812) 3273509

Oakc: +7(812) 2790371

E-mail: oosipova@hotmail.com
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