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BBEJIEHHE

1.

19 wos16pst 2012 1. Ilpesunment bompmoit [lamater paspemmwn [IpaBo3amurHoMy TEHTPY
«Memopuam» ', EBponeiickoMy LEHTpY 3allUThl IMpaB qeloBeKa 2 M JCCEKCKOI CeTH
IPAaBOCYIMS [EPEXOJHOr0 MepPHOAa° MPEACTABUTh MMHCHMEHHBIC 3aMEUAHHS B KA4ECTBE
TpeTheit cTopoHsl 1o neny Auosey u opyeue npomus Poccuu (Janowiec and Others v
Russia, sxamober NeNe 55508/07 m 295290/09) B coorBerctBum ¢ IlpaBummom 44(3)
Permamenta Cyna.

Hacrosiue 3amMedanuns kacaroTcs CIeIyIOMIUX BOIPOCOB, B CBA3H C KOTOPBIMH OBLIO JaHO
paspernieHne Ha BCTYIUICHHE B JIEJI0:

I.  CpaBHUTENbHBIN aHaM3 O0S3aTENBCTB I'OCYAAPCTB IO OTHOIIEHHIO K KEPTBAM
BOCHHBIX TNPECTYIUICHMH W/WIM NPECTYIUIEHMH IPOTHB YEJIOBEYECTBA B
COOTBETCTBHHU C MEX/TyHAPOIHBIM OOBIYHBIM TIPABOM;

Ii. CootBercTByrOIas cynebHas mpakTuka MekaMepUKaHCKOW KOMHUCCHHU IO NpaBam
yenoBeka (MAKIIY wmm Kommccnsa) m MexamMepuKkaHCKOTO Cyda IO TIpaBam
yenoseka (MACIIY unu Cyn) B 3T0# 00M1acTH;

iii. TocymapcTBeHHas NMPaKkTUKA CO3JaHUS KOMHUCCHI 110 YCTAHOBJIECHUIO UCTUHBI WA
NOJOOHBIX UM OPIaHOB IO PACCIICAOBAHMIO MEXAYHAPOAHBIX MPECTYIIIICHUH.

A. OBA3ATEJIBCTBA TOCYJAPCTB 110 OTHOHIEHUIO K KEPTBAM BOEHHbIX
MNPECTYILUIEHAW W/WJIW TPECTYIUIEHUW TIPOTHB YEJIOBEYECTBA B
COOTBETCTBHUMU C MEXAYHAPOJIHBIM OBBIYHBIM ITPABOM

3.

OO0s3arenbcTBa TOCYAApCTB NMPUMEHUTEIBHO K OOpAIlEHHI0 C BOCHHOIUIGHHBIMH U
0043aTeIBCTBO 10 PACCIIEZIOBAHUIO TOJO3PEHN B COBEPIIEHUWH BOSHHBIX MPECTYIIICHUN
W/WIM TIPECTYIJICHUH NPOTUB YEIOBEUECTBA MPELYCMATPUBAIOTCS KaK MEXAYHAPOIHBIM
TYMaHUTapHbIM IPaBOM W MEXIYHApOOHBIM YTOJOBHBIM IIPAaBOM, 3aKpENJICHHBIM B
MEXYHAPOIHBIX JOTOBOPAX, TaK OOBIYHBIM MEXIYHAPOAHBIM MpaBoM. OOlIeNprU3HaHHO,
YTO 3TH 0053aTeNbCTBA CYIIECTBYIOT HE TOJBKO IO OTHOIICHHWIO K CaMHM JKepTBaM
NPECTYIUICHUH, HO M TI0 OTHOIIEHHUIO K MEXYHApPOJIHOMY COOOIIECTBY B IIEJIOM.

B wuccnemoBanunm MexayHapogHnoro komurera KpacHoro Kpecra o006 oObyHOM
MEK/IyHAPOHOM I'yMaHHTAPHOM IIPaB’ COEPIKUTCS TIepedeHb roCyIapCTBEHHBIX PAKTHK,
JeXKANIMX B OCHOBAaHMH CYIIECTBYIOUIMX INPABWJI OOBIYHOTO MEXIYHApOIHOTO Mpama, K
KOTOPBIM OTHOCHTCSI TYMaHHOE OOpallleHHe C BOCHHOIUICHHBIMH, 3alpeT Ha yOuiicTBO,
paccliefoBaHie BOCHHBIX NPECTYIUICHUI M 00sI3aTEILCTBO JIaBaTh OTYET 32 MPOTMABIINX 0e3
BECTH JHIl (B TOM YHMCIE NpeAoCTaBlieHWe WH(OpMaluKM YiIeHAM CeMbH O CyAbOe X
POJICTBEHHHUKOB).

I. O0s3aTEBCTBO TYMAHHOTO O0paIleHNHs] ¢ BOCHHOIJICHHBIMH U 3anpeT Ha yOUiiCTBO

5. IlpusHaHue 5THX o0s3aTenbCTB Bocxoaut K Komekcy JIubepa 1863 r.°, Bproccembckoit

nexnapamun 1874 r.° u Oxcdopackomy pykosoactBy 1880 r.' Bmocnmeactsum 3Tu
MPUHLIUIBL ObUTH KOAW(PHUIIMPOBaHBI B ['aarckmx KOHBEHIIHSIX 18998 u 1907° TOJIOB, a
3areM B JKeneBckux Konseniusax 1864, 1906, 1929 u 1949 ronos.

O6mas crarbs 3 JKeneBckux KoOHBEHIMH 3amperiaer «ImoCiATraTeNbCTBO HA KHU3Hb H
(GU3NYECKYI0 HENPUKOCHOBEHHOCTh, B YACTHOCTH BCSIKHWE BHJbI YOMHUCTBa» rpaskJaHCKUX
JUIl ¥ JIWI, He TMPUHAMAIOIINX YYacTHS B BOCHHBIX NEHUCTBHSIX, a TPEThs JKeHeBCKas
KOHBeHLMsT 1949 1. 3ampemiaer MpUYMHEHHE CMEPTH WM HaHECEHUE Bpela 370POBBIO
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BOCHHOIIJICHHBIX 10 . Bce YCThIPpC Kenesckue KOHBCHIIUN paccMaTpuBarOT

«IIpeJHaMEpPEeHHOe YOMMCTBO» JMI, Ha KOTOPBIX PAaCHpPOCTpaHSAETCd HX 3alluTa, Kak
TSOKKOE HapyIIeHHe . 3amper Ha yOMICTBO IPH3HAETCA B KAyeCTBE OCHOBOIOIAraromieit
rapantuu B JlonosHuTenbHeIX Iporokonax I m II 12 Y6uiictBo FpaXXIaHCKUX JIULl U
BOCHHOIUIEHHBIX OBIJIO BKJIIOYEHO B KaueCTBE BOCHHOI'O IIPECTYIUIEHHS B YCTaB
MexayHapogHOro BOeHHOro TpuOyHana B HiopuGepre ', TpH3HAeTCS BOCHHBIM
MIPECTYIIEHUEM B COOTBETCTBUM C YCTaBOM MEXIyHapOJHOIO YrOJIOBHOIO CyJa B
OTHOILICHUU MEXIYHAPOIHBIX U HEMEKAYHAPOIAHBIX BOOPYKEHHBIX KOH(IUKTOB, & TAKKE
BKJIIOUYEHO B YcTaBbl MeXnyHapOAHbIX BOGHHBIX TpuOyHanoB no ObiBmeil Orocnasuu u
1o Pyanse u CrienansHoro cyna o Ceeppa-Jleone™.

O0s3aTeabLCTBO 110 paccijieiOBaHMI0 M YIOJIOBHOMY IIPECICA0BAHUIO 34 BOCHHBLIE

NnpecTyieHust

10.

11.

a. Obasamenbcmeo no pacciedo8anuio

CoryacHO 0JJHOM U3 HOPM OOBIYHOTO MEXIYHAPOAHOTO [IPaBa, yCTAHOBIEHHOMN
TOCY/IapCTBEHHOH MPAKTHKOM, «TOCyIapCTBa 00s3aHBI Pacciie/IoBaTh BOCHHEIE
NPECTYIUICHHS, TPEAIOI0KUTETBHO COBEPIICHHBIE HX I'PayKIaHAMH WIN BOOPYKCHHBIMH
CHJIaMH, WJIM Ha UX TEPPUTOPHUH, U B CIydae HEOOXOAUMOCTH MIPUBJIEKATh MIOJJ03PEBAEMBIX
K OTBETCTBEHHOCTH. OHU maKaice 00A3aHbl paccie008ams UHble B0EHHble NPECTyNleHUs,
noonaoarowue oo ux PUCOUKYUIO, U 8 CIyude HeoOXO0OUMOCIU NPUBTEKAND
nodospesaemvix Kk omeemcmeennocmuy™ . Kpome T0ro, Ha BOGHHbIE IPECTYTLICHHS He

1
PACIIPOCTPAHSIOTCS CPOKU JABHOCTH .

OCHOBHOH aKIEHT B 3TOM 0053aTeNbCTBE (OTPAXKCHHBIH B €ro (YOPMYIHPOBKE) CTaBUTCS
coOCTBeHHO Ha paccienoBaHue. Ha cBi3aHHOE ¢ HUM 0053aTeNbCTBO 1O MPUBJICUYEHHIO K
OTBETCTBEHHOCTH B CIIydae «HEOOXOANMOCTI» H OCHOBHOE 0053aTeIbCTBO TOCYAapPCTBO IO
pacclieloBaHHIO HE BIHSIOT BHEIIHUE (DAKTOPBI, B CHIIy KOTOPBIX PacciIe0BaHUE MOXKET
0Ka3aTbCsi HEBO3MOXKHBIM [0 TPUYMHAM TEXHHYECKOTO XapakTepa. OTOT akIeHT Ha
00513aTeILCTBO B OTHOILICHUH «CPEICTB», B IPOTHUBOIOJIOKHOCTh 00S3aTENBCTBY B
OTHOIICHHU  «pe3ysibTaTa», ObLI TPU3HAaH B  IPABONPUMEHUTEIBHONH MPAKTHKE
Esponeiickoro Cyza o npasam uenoseka (ECITU)Y.

[TepBooyepeHasi Ba)KHOCTb COOCTBEHHO pacClieIOBaHMs, MPOBOIMMOIO C IENIbI0 1aTh
TOYHBIA U HHYErO HE YTaWBAIONIMHA OTYET O HAPYIICHHUSX JKEPTBAM, HX CEMbSIM, OOIIECTBY
B IEJIOM M MEXIYHAPOIHOMY COOOIIecTBy, mpu3Hana I'enepanbHoil Accambieeit OOH™,
MeskaMepHKaHCKOH CHCTEMOH 3alUThl IPaB 4eNoBeKa™ ¥ MEXIyHAPOIHBIM JOTOBOPHBIM
npaBoM>’, a Takke OOLIMPHON IOCYJApCTBEHHON MPAKTHKON YUPEXKJICHHUS KOMHCCHIA 1O
YCTAHOBJICHUIO HCTHHBI WKW AaHAJOTHYHBIX MCXAaHMU3MOB II0 YCTAaHOBJICHHIO q)aKTOB,
MO3BOJIAIONINX B TOM WM MHOW (hOpMeE OCYIIECTBHUTH MPABOCYHE 33 TSHKKHE HAPYIICHUS
MEXKIyHAPOIHOTO T'YMaHHTApHOTO TpaBa M MEKIAYHApPOIHBIX HOPM B 00JacTH MpaB
qeroBeKa’ .

Henpenocrasienue takoil nHpopManuu U HempoBeaeHHe 3(PGEKTUBHOTO pacciiel0BaHus
MPU3HAIOTCSI  €BPONEMCKOM W MEKaMEpUKaHCKOW  CHUCTEMaMHM TpaB  4YeJOBEKa
6eCUeITOBEUHBIM H YHIDKAIOIINM OOPAIICHHEM C POICTBEHHIKAMH KEPTB .

b. Ob6szamenvcmeo no npedocmasnenuro ungpopmayuu 06 UCHEIHYSUIUX UTU NOSUOUUX
POOCMBEHHUKAX YNEHAM CeMblU

MexmyHapoIHOE€ TIpaBO MPH3HAET, YTO CEMbH HMEIOT MPaBO 3HATh O CYJAh0E CBOMX
WCYE3HYBIINX WM IOTHOMINX POJCTBEHHHKOB B KA4eCTBE OTACIBHOTO KOMIIOHEHTA
00s13aTeNhCTBA 1O TPOBEACHUIO PACCICIOBAHUSA. JTO TMPABO SIBISICTCS YCTOSIBIIEHCS
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HOPMOH OOBIYHOTO MEXIYHApOIHOTO IpaBa, KOAM(PHUIMPOBAHHOH B JlOMOIHUTEIHHOM
npotokone 12°, M NMpU3HAHHBIM TPHHIMIIOM TPAB UENOBEKA, CBA3AHHBIM C 3AIIUTOMH
YeJI0BEYECKOT0 IOCTOMHCTBA U TONJCP)KMBAIOIIMM JpPYyTHe CBS3aHHbIE C HUM IIpaBa,
HampUMep IOCTYII K MMPaBOCYAUIO U CPEACTBY BO3MEIIECHHS yiepOa, a Takke o0ecreueHue
MOJOTYETHOCTH U OTKPBITOCTH 110 OTHOIIEHHUIO K BONHUIOIIMM HapyLICHUSAM IPaB 4eI0BEKa
OT MMEHH HAalMOHAIBHOTO M MEXAYHAPOOHOTO COOOIIECTBAa. DTO MPAaBO YIIOMHMHAETCS B
MHCTPYMEHTAX 3alIUThI MpPAB YeIOBeKa’', MPU3HACTCA MPABO3AIIMTHBIMHM OPraHAMH >,
PErHOHANBHBIMU  NPABO3AIIMTHBIMUA CHCTEMAMH 0 M TOCYJapCTBAMH B  BOCHHBIX
PYKOBOJCTBAX, @ TAKXKe B HALMOHAIBHOM 3aKOHOJATEIbCTBE> U [PABONPUMEHHTEIHHOM
npakTuke’.

12. B wacTtHOCTH, 0C00O€ BHUMAHHUE YJCNSACTCS «UYJOBUIIHBIM» HIH CHCTEMATHYCCKUM
HapyIICHUSM, HAIPAMED:

I. Tlpunmun 2 «OGHOBIEHHOrO CBOJA TPUHIMUIOB 3AIIUTHI W TOOIIPEHHS TIPaB
YeloBeKa mocpeacTBoM 00pbObI ¢ 6e3rakazaHHOCTRIO» OOH riacur, 4To «KakapIid
HAapoJ MMeEeT HEOThEMJIEMOE IpPaBO 3HATh MpPaBAy O COOBITHUAX MPOILIOTO,
CBSI3aHHBIX C COBEpIICHUEM YYJOBHUIIHBIX NPECTYIUICHHH, U 00 00CTOATENLCTBAX U
NpUYKMHAX, KOTOPBIE, IOCPEACTBOM MAacCCOBBIX HJIM CUCTEMAaTHUYECKUX HapyLICHUI,
IPUBEIM K COBEPIIECHUIO JTUX IPECTYIUICHUIN» % Ianmee, B [punuune 4
YTBEPXKAAETCSA, YTO «HEOTTOPraeMoe» MpaBO 3HATh CYIIECTBYET HE3aBHUCHUMO OT
CyIeGHOTO pasGHpaTebCTBa

Ii. Tlpaktukoii MeKaMEPUKAHCKONH CHCTEMBI 3alllUThl MPaB YEIOBEKA MPHU3HAETCS
OTIENbHOE MPaBO Ha HHPOPMALMIO, OTHOCAIIYIOCS K CEPbE3HBIM HapyLICHUSIM MIPaB
YeN0BeKa, MPUMEHUMOE K JKEPTBaM U K OOIIECTBY B IIEJIOM HA TOM OCHOBaHHUH, YTO
obecriedyenne mpaB st Oynymiero TpeOyeT OT TOCYAapcTB  YYUThCS —Ha
3710yNOTPEOICHUAX MPOLUIOro™,

iii. HarpmonanbHble 3aKOHBI, HampuMmep cT. 3 3akoHa Bocuumu u [epueroBunsr 00
ncue3nyBmux aumnax 2004 r. rmacut: «YneHsl ceMelt UMEIOT MPaBo 3HATH O CyNb0e
CBOMX HCUE3HYBUIMX WIEHOB CEMEH WM POJICTBEHHHUKOB, B TOM YHCIE O HX
MECTOHAXOXKJICHHHU, WM, B CIIy4ae UX CMEpPTH, 00 OOCTOSTENbCTBAX W MPHYMHAX
TaKOBOH, a TAKXKE O MECTE 3aXOPOHEHUs, €CIIM TAKOBOE U3BECTHO, a TAKIKE HUMEIOT
NPaBoO Ha MOJIyYCHHE UX OCTAHKOBY.

13. U3 BblmIenprBeICHHBIX UCTOYHUKOB MEXKYHAPOJHOTO W HAIIMOHAIBHOTO NpaBa, Hapsay
CO MHOXXECTBOM JPYI'HX, YKa3aHHBIX B KOHIEBBIX CHOCKAX, OUYEBHIHO, YTO 00513aTEILCTBO
rocy/apCcTBa IO paccleIOBAHUIO 3BEPCTB M MHIMBUAYAIBHOE U KOJJIEKTUBHOE NMPaBO Ha
WCTHHY BOCIPHHUMAETCS MEXIYHApOJHBIM COOOIIECTBOM KaK TapaHTHs MOJOTYETHOCTH,
UMEIOLIAasl BaKHEHILIEE 3HAUYEHHE JUII BOCCTAHOBJICHUS MHpa M OE30MacCHOCTH U JUIS
MCKOpeHeHns GesHakasanHocTH . ECITU, mcronkossiBas Espomeiickyio KoHBeHIMIO 0
3aIMATE MPaB YEJIOBEKA KaK XKUBOM MHCTPYMEHT, OTPa3uil B CBOEH MPaBOIPUMEHHUTEILHOMN
MpakTHKE ATy  Pa3BUBAIONIYIOCS  TEHIEHIMIO,  MOJYEPKMBAIOIIYI0  BaXXHOCTH
OTBETCTBEHHOI'O TPABUTEIILCTBA W JOCTOMHCTBO YEJOBEKa, BHIPAOOTaB MO3UTHBHOE
0053aTeNbCTBO 110 TPOBEJCHHIO pAacCieloBaHWs B paMKax CT. 2 W IpU3HaB
COKPYIINTENBHOE BO3ACUCTBHE OTCYTCTBHsI MHGOpMAIMM HAa POJICTBEHHUKOB JKEPTB B
pamkax ct. 3%,

B. MEXKAMEPUKAHCKASA CUCTEMA, IPABO 3HATH UICTUHY U OBA3AHHOCTD
PACCJIIEAOBAHUS, IPECJTENOBAHUA U HAKA3AHUA

14. MexamepuKaHCKass CHCTEMa 3alllUTHl MpaB YeIOBEKAa MPU3HAET CYIICCTBOBAaHHE IIpaBa
3HATh UCTUHY B PAMKaX MEXaMEPUKaHCKOTO MpaBa. X0Ts B AMEPUKAHCKOW KOHBEHITUH 110
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npaBam uenoBeka (KoHBeHLMS) HE COIOEpKHUTCS SIBHOTO YKa3aHUS Ha Takoe IIPaBo,
Mexamepukanckuit Cyx (MACIIY) ncronmkoBeIBaeT MpaBO 3HATH HWCTHHY Kak MPaBo,
SIBIISIONIEECS HITEMEHTOM Pa3IHUHBIX cTaTeil KOHBEHIMN 1 B3aMMOCBS3aHHOE™ ¢ IPyTHMK
cratbsiMu. B wactHoctn, MACIIY cBsi3pIBaeT 3TO MpaBoO ¢ HAPYLICHUSIMH 00S3aTEIIbCTBA
MO paccie/OBaHUI0, MPECIEOBAaHMI0O W Haka3aHHI0O B paMmkax cr. 8 (mpaBo Ha
CIIpaBeIMBOE Pa3OMpaTenbcTBO) W CT. 25 (mpaBo Ha cynebHyro 3ammury) KoHBeHIHH
NPUMEHHUTENBHO K CT. 1.1 (0053aTenbCcTBO O COOIOACHUIO MPaB) TOTO JKE JOKYMEHTA.

15. B mperneaeHTHOM pelieHnd 1o aeny Berackec Poopueec npomus 'ondypaca (Velasquez
Rodriguez v Honduras, 1987) MACIIY mocTaHOBHJI, YTO «OOS3aTeIBCTBO IIO
paccienoBaHuio ()aKTOB TaKOrO THIA COXpaHAETCs A0 TeX IMOp, MOKa CYLIECTBYET
HEONPEeNICHHOCTh B OTHOIIGHWH CYABOBI HMCYE3HYBIIErO YeIIOBEKa. Haowce 6
SUNOMEMUYECKOM CIyYae, K020d auyd, Hecywue UHOUBUOYANbHYIO OMEEmCMBEHHOCHb 3d
npecmynyieHus 3mo20 Muna 6 ONpeoeleHHblX 00CMOSAMenNbCmeax He MO2ym NOHecmu
HAKA3aHue no 3aKoHy, 20CyO0apcmeo 0053aHO UCHONb306AMb UMelowuecs 8 e20
pacnopsaxjceruy mepul, 4mobsvl UHDOPMUPOBAb POOCMBEHHUKO8 O CYyObbe dcepms, U eciu
O GBI YOUMBL - 0 MECTOHAXOHCOCHUUU UX OCIAHKOBY ..

16. B 2000 r. B nene bamaka Berackec npomue I'samemanv: (Bamaca Velasquez v Guatemala)
MACIIY nocTtaHoBWJ, 4YTO MPaBO POACTBEHHUKOB JKEPTBBl  HACHUIBCTBEHHOTO
WCYE3HOBEHUS 3HAaTh WCTHHY OTHOCHUTCS K 00s3aTenbCcTBaM TOCYyAapcTBa 110
paccieloBaHUI0 M HAKA3aHUIO, 3aKPEIUVICHHBIX B CT. 8 W 25 B CBeTe CT. 1.1%. 310
TOJIKOBAaHHE BOCHPOM3BOAMTCS B JAEHAX O HACHIBCTBEHHBIX HCUE3HOBEHHSAX ") OIHAKO
MACIIY u Kommuccus Takke MpHU3HAIOT MpPaBO 3HATh WCTHUHY B OTHOLIEHHM JAPYTHX
CepbE3HBIX HApYIICHUH NpaB Yel0BeKa, KOHKPETHO YIIOMUHAs O HEM B CBSI3U CO CT. 8 U 25.
B uwactHOCTH, B Aenax o BHecyleOHBIX yOMIiCTBaX, NBITKaX W/WIM CIydasX MacCOBOM
pe3HH 0053aTeNBLCTBO M0 PACCIEOBAHUIO «IOJDKHO 00ECTIeYNTh B pa3yMHBIH CPOK IIPaBO
mnmpeamnojiaracMbeiXx JKEPTB WM HUX OMIDKANIINX POACTBECHHUKOB 3HAThb HCTHHY O
nponcmeumeM>>39. CnenoBarensHo, MACIIY uHTEpOpeTUpyeT NpaBO HAa 3HAHUE UCTUHBI
Kak [paBo OJWKaWIIUX POACTBEHHWKOB HEMOCPEIACTBEHHBIX JKEPTB CEPHE3HBIX
HapylmIeHWH MpaB 4YeJoBeKa M OOIIeCTBa B ILENOM Ha S(PQPEKTHBHOE pacclieIOBaHuUE,
npecieoBaHue B CyA€OHOM MOpSAAKE W HaKa3aHUE JIML, COBEPLIMBIIMX TAKUE CEPhE3HbIC
HapyLIeHus.

17. Kpome Ttoro, MACIIY mnpu3HaeT LEHHOCTh KOMHCCHHM IO YCTaHOBJIEHHWIO HCTHUHBI B
paccieJOBaHMM 3BEPCTB M YCTAHOBJIEHMM MCTOPMYECKOM NpaBAbl, M YKa3bIBaeT, 4YTO
KOMHUCCHS TI0 YCTaHOBJICHHIO HCTHHBI, «B 3aBHCHUMOCTH OT €€ OOBEeKTa, Ipoueayp,
CTPYKTYpHI M LieJel - MOXKeT BHECTH BKJIaJ B TMOCTPOCHHME M COXpPaHEHHE HCTOPUYECKOU
NaMsITH, MPOSCHEHHUE COOBITUH M ONpeneleHHe HHCTUTYHHOHAIBHOW, OOILIECTBEHHON M
TMOIUTHYECKOH OTBETCTBEHHOCTH B ONpEC/NCHHbIC TEPHOIB BpeMeHH B obmectse» .
Cornacno no3unn MACITY, komuccru 1o yCTaHOBJICHUIO UCTHHBI JOJKHBI JIOTIOJIHATS, a
HE TIOIMEHSTh co00i cyaeGHoe pasduparenseto’’. Cam MACITY ommpaercst Ha TOK/IAIbI
Pa3InYHBIA KOMHCCHI 110 UICTUHE U IPUMHUPEHHIO TIPH PEIIEHUH, COOJIIOIM JIM TOCyJapCcTBa
CBOIO OOS3aHHOCTH paccieloBaTh, MOABEPraTh YrOJOBHOMY IPECIEOBAHMIO U B CIIydae
HEOOXOJMMOCTH HaKa3blBaTh, W OBLJIO IJIM HWCIOJHEHO IPaBO JOCTyna K HH(opMmarmu
GIIDKANIINX POJCTBEHHUKOB M OOIIECTBA B LIEIOM .

18. B cBoeii npaBonpumMenurenbHoi npaktuke MACITY noguepkruBaeT BaXKHOCTh TpaBa 3HATH
UCTHHY B KOHTEKCTE TSDKEJIBIX HApYyLIEHWH INpaB 4eIOBEKA M TYMaHUTapHOIO IIpaBa,
NPEACTaBISIONINX COO0H BOCHHBIE MPECTYIUICHHUS, NPECTYIJICHNSI IPOTHB Y€JI0BEUECTBA
reHouua. YTo Kacaercs 3THX cepbe3HbIX mpectymieHnir, To MACIIY nomguepkuBaeT
0043aTeNLCTBO paccieoBaTh, MPUBIEKATh K OTBETCTBEHHOCTH M TPU HEOOXOAMMOCTH
HaKa3bIBaTh C LEJNBI0 PeaTn3alliy IIpaBa POACTBEHHHUKOB JKEPTB M OOILIECTBA B LEJIOM Ha
YCTaHOBJIEHUE UCTHHBI .



19. B npernenentaom nene bappuoc Anvmoc npomus Ilepy (Barrios Altos v. Peru) — mepsom,
rae MACIIY paccMoTpes CHUTyanuio KpymTHOMACIITaOHOH pesuan™, - Cya mocTaHoOBWIL, YTO
BCE THIBl 3aKOHOB M TIPOILIECCYANbHBIX TMPAaBHJ, a KOHKPETHO 3aKOHBI 00 aMHHUCTHUH,
«HATIPABJICHHBIC HAa TMPEIYNPESKICHUE pacClIeOBaHUS W  HaKa3aHUS BHHOBHBIX B
Cepbe3HBIX HAPYIICHHAX IPaB dUEJIOBEKAa > » M IPENATCTBYIOIIME <OKEPTBAM M HX
ONMKaNIIUM POJICTBCHHUKAM B YCTAHOBJICHWUM HCTUHBI U MOJNYYCHHUH COOTBETCTBYIOIINX
penapanmii», «IBHO HECOBMECTHMBI C LemaMH u gyxoM Komsemrmm» *°. C Tex mop
MACITIY BrIpaboTan NOCIEI0BATESIBHYIO IPABOIPUMEHUTEIIBHYIO IPAKTUKY B OTHOIIICHUHU
MPaBOBBIX MOCJEJCTBUI U 00S3aTENBCTB TOCYIAPCTB B CBA3U C MPECTYIIICHUSMH MPOTHB
4eJIOBEUECTBA ¥ BOCHHBIMHU MPECTYIUICHHAMH .

20. Kaymdukaryst HapyIeHus IpaB YesI0BEKa KaK MPECTyIUICHHS IPOTHB YeJIOBEUECTBA MITH
BOCHHOTO TIPECTYIUICHHSI MMEET OCHOBOIIONararomee 3HaueHue it pemeHnss MACITY
NpU3HATh HAJM4Ke 00s3aTeNbCTBa MO paccieIOBaHUIO, MPUBICYCHUIO K OTBETCTBEHHOCTH
Y — TI0 HEOOXOJMMOCTH — HaKa3aHWI0. BUHOBHBIM B TaKWX MPECTYIUICHUSIX HE MOXKET OBITH
naposana amumcTis . Tak 6but0, Hanpumep, B aexe Almonacid-Arellano (Aasmonacuo-
Apenvsno) v. Chile, rae r-u AnpMoHacux ObUT YOUT areHTaMU TOCYIAQPCTBEHHBIX OPTaHOB
B nepuo] BoeHHOH nukratypsl 17 centsiops 1973 r. Cornmacao MACIIY, mockonbKy ero
yOUHCTBO OBIJIO YACTBIO TPOMOIDKUTETPHOW ¥ CHUCTEMAaTHYeCKOW aTaku TpPOTHB
IpakJaHCKOT'O HACEIEHUs] B PE3ysbTaTe Yrpo3bl KOMMYHH3Ma, OHO MPEICTABISUIO COOOM
NpEecTyIUIeHHe MPOTHUB dYeloBeuecTBa. 1o, uro Ymmm patuduumpoBano KoHBeHIUIO U
npm3Haio opucauknuo Cyaa Tonbko B 1990 r. (cmycts okomno 17 et mocne youiicTBa),
He nomemano Cyay chenaTb BbIBOA O HaJMYUHM 005A3aTeNbCTBA IO pacciaeIOBaHUIO,
MIPECIICIOBAHUIO U HAKa3aHUIO BUHOBHBIX B €ro yOMIICTBE ¢ TOro MoMeHTa, Koraa MACITY
IMOJIy4nJI HOPUCAUKIIMIO B OTHOLICHUH qI/IHI/I, IMOCKOJIBKY 3TO 00513aTENILCTBO HOCHUT
JUTSIIIMACS xapaKTep49.

21. MACIIY mnpuunepKuBaeTcsi 3TOTO IOJAXOAa B CBOCH NPAKTHKE B OTHOIICHUM CIIydacB
MacCOBOH PE3HU U APYTUX CEPbE3HBIX HAPYLICHUN IIPAB YEIOBEKA, KOTOPbIE HAYAJIUCh 10
MPU3HAHUA IOPUCAUKIUU CYAa, OJTHAKO NPOAOJDKAIUCH MOCIE KPUTUYECKOH AaThl, KOraa
Cyn noxydus FOPUCIUKITUAIO HAT HaMu .

C. TOCYIAPCTBEHHASI TIPAKTHKA CO3JAHUSI KOMHUCCHH 11O
YCTAHOBJIEHUIO UCTUHDBI WIn MMOJOBHBIX OPI'AHOB 1o
PACCJIEJOBAHUIO B OTBET HA COBEPHIEHUE MEXIYHAPOJHBIX
MPECTYIUIEHUHA

22. TlpakTHKa TOCYIapCTB MpH3HACT TpeOOBaHHWE MO PACCICOBAHHIO W IMOJOTYCTHOCTH 32
TSOKKHE HApYIICHHS TMpaB YeENOBEKa C TIOMOIIBI0  YYPESIKACHUS KOMUCCHH IO
YCTaHOBJICHHUIO HUCTHHBI, OCOOCHHO B Cllyyae HEBO3MOXXHOCTH IIPUBJICUEHHUS K
OTBETCTBCHHOCTU B YCJIIOBUAX MMOJTUTUYECKOMN HeCTa6I/IJ'II)HOCTI/I Win 1nOpu OTCYTCTBUH
HEOO0X0UMOI MH(PPACTPYKTYPHl MM PECYPCOB IMOCIE MACCOBBIX 3BepcTB. Kpome Toro,
OIIBIT IIONBITOK p€arupoBaHUsA Ha MACCOBBIE 3BEPCTBA B TCUCHUEC XX Beka
MIPOJIEMOHCTPHUPOBAN, YTO YTOJIOBHOTO TMPECIEAOBAHHUS MOXET OBITh HEJOCTATOYHO IIJIS
Y/IOBJIETBOPEHUSI CHUJIBHOTO KEJIAHUS XKePTB W OOIIECTBAa B IIEJIOM YCTAHOBUTH UCTHHY.
Takue npecieoBaHUsS B KOHTEKCTE TTOBCEMECTHBIX M CUCTEMATHYECKUX MPECTYILICHUH ¢
BEPOATHOCTHIO KOCHYTCS JIMIIh HEOONBIION IO COBEPIICHHBIX MPECTYIUICHUHA U OymyT
COCpPEIOTOYEeHBl  JHII, Ha (aKTax, 3HAYUMBIX JUIS OOBUHECHMIA, BBIOpAHHBIX
MPUMEHUTEIIEHO K KOHKPETHBIM OOBUHSEMBIM. XOTsS WHQOpMAIWs, MOIyYeHHas B
pe3ynbTaTe TaKuxX pa3OHpaTeNhCTB, 00JIATaeT aBTOPUTETOM CyAeOHOTO pEIIeHMs, OHa HE
00s3aTeNIbHO  JJaeT TMpPEJCTaBICHWE O MaclTtade M CIOKHOCTH COOTBETCTBYIOIIHX
KOH(JIMKTOB wWiM coObITHH. ['OCcynmapcTBeHHas MpakTHKa MPHU3HAET, YTO YacTO OBIBAIOT
HeO6XOZII/IMI)I JOITOJTHUTCIIBHBIC MCXaHU3MBI.



23.

24,

25.

26.

T'enepanbubiit Cekperaps OOH omnpegenun KOMUCCHU TO YCTAaHOBICHHMIO HCTHHBI Kak
«o(umanbHble, BpEeMEHHBbIE, HeCcyJeOHble OpraHbl IO YCTaHOBJICHHIO (HaKTOB,
pacciefyioniie KapTUHY HapyIIeHWHd TIIpaB YeJOoBeKa WJIM TyMaHHTapHOTO TIpaBa,
COBEPIIEHHBIE HA HPOTSKEHHH pajga net» . C 1980-x rogos 6bU10 yupesxaeHo Gomee 40
KOMHCCHI TaKOro poia’’, M ydJacTHe M TOMICPKKA MEKTIyHAPOIHBIM COOOIIECTBOM
MHOTHX W3 3THX OPTaHOB JIEMOHCTPHPYET BCEMHpPHOE NMpH3HaHUE WX Ieneld. Hampumep,
Komuccust mo ycranoenenuto uctuHbl aist CanbBagopa, Komwuccust mo mposicHEHHIO
uctopuueckux coObiTuii B I'Batemane u Komuccuss mo ycTaHOBIEGHUIO HMCTUHBI U
npumupernio B Ceeppa-Jleone ObITM CcO3MaHBI HA OCHOBAaHHUM MHPOBBIX COTJIAIICHUH,
3aKTIOUEHHBIX Tpu Tocpeaamdectse  OOH | Komuccust Bocrouroro Tumopa 10
YCTQHOBJICHUIO HCTUHBl M TPUMUPEHUIO (WM3BECTHas IO CBOMM MOPTYTalbCKUM
cokpamieHHpIM HanMeHoBaHHeM CAVR) Obuia ydpexneHa BpeMEHHOW aJMHHHCTpaIneit
OOH*; Komuccus 10 paccieoBaHHI0 coObITHII B KbIprecTaHe Oblia yupexaeHa B
pe3yibTaTe KOOpAWHAIMK MOATOTOBHTENBbHOrO Tpouecca [lapaamentckoit AccamOneeit
OBCE®, a He3aBucHMas MeXIyHApOAHAs MHCCHS IO PACCIEIOBAHHIO OOCTOSTENLCTB
koH(pmKTa B ['py3un Obuta yupexneHa CoBerom Empomeiickoro Coroza B pesynbraTe
3aximoueHus npu nocpenHuuectBe EC mepemupus mexnay Poccuedn m I'pysueit mocie
10KHOOceTHHCKOTO KoH(prKTa B aBrycte 2008 1. [Ipumeuarensno, uro EC npuaan ocoboe
3HaYeHHE YCTAaHOBICHHUIO «OOMIET0 MOHUMAaHUS (aKTOB» B 3TOW CHTyallld, HECMOTpPS Ha
MaJIOBEPOSATHOCTh  MEXKBIOPUCIUKIIMOHHOTO WM MEXAYHapOIHOTO  YTOJIOBHOTO

TpecieIoBaHus .

MaHzaaTel KOMHUCCHI TIO YCTAQHOBJICHUIO MCTHUHBI YacTO PA3IMYalOTCs, OJHAKO OCHOBHEIC
LENM YCTAaHOBJICHUS! «MCTHHBD (IOCTHXKCHUE ONpPEeIEHHON CTEeNeHH MOAOTYETHOCTH H,
CJIeZIOBATENbHO, BOZMOXKHOCTH JJISl IPUMUPEHUS) OOBIYHO BKIIIOYAIOT B Ce0s: 0ObEKTUBHOE
U TOYHOE W3JIOKEeHHE (PAKTOB paccMaTpHBACMBIX NPECTYIUICHHH W HapyIICHWH (4acTo
BKITIOYAIOIIee JTMYHBIA B3TJISI KEPTB M UX paccKas3bl O TOM, KaK MOBIHUSIIM Ha HUX JTaHHBIC
COOBITHS); BMEHEHHE WHCTUTYILIMOHATILHON OTBETCTBEHHOCTH; COXPAaHEHHE JJOKAa3aTeNbCTB;
YCTaHOBJICHUE JINYHOCTH MOJ03PEBAaCMBIX M (POPMYIMPOBAHUE PEKOMEHAALMNA MO PSIy
BOIIPOCOB, K KOTOPBIM MOTYT OTHOCHTHCS OOILIME TPHHIMIBI TPUBICYCHHS K
OTBETCTBEHHOCTH, TMPEJIOKEHHUsST O BO3MEHICHUH U peopMbl TroCyJapCTBEHHBIX
WHCTHUTYTOB (OCOOEHHO B OpraHax 0e30macHOCTH W CTULMH). HecMoTps Ha HecyneOHBIIH
XapakTep KOMHCCHH IO WCTHHE, OHH MOTYT OBITh HAaJeNeHbl ITOJHOMOYHMSIMHU II0
paccienoBaHu0, TO3BOJISIONIMMY MM TIOJIy4aTh OQHUIMANbHBIE JOKYMEHTHI U BBI3HIBATH B
00s13aTeTHOM TOPSIJIKE CBUETENEH, JIMI, COBEPIIMBIIMX MPECTYIUICHUS, U JPYTUX JIUII,
KOTOPHIM ~ M3BECTHBI  OOCTOSTENbCTBA ~ paccMaTpuBaeMbIXx UMH  coObiTmil. K
JIOTONTHATEIBHBIM HOTHOMOYHSM KOMHCCHH OTHOCATCS OOBICK M KOH(HCKAIMS' ', 3aIliTa
CBUJIETENICH W TPaBO MPEAOCTaBISITh UMMYHHTET JIMIIAM, MPEICTAIONIMM IIepe]] HHUMHU,
9T0OBI TPEOCTaBICHHAs MU WH(OpMANUs He MOrJia OBITh UCIIOJIb30BaHA NPOTUB HUX B
YrOJIOBHOM pa30upaTenscTae.”

Maunaarsl KOMHCCHH

MHorre W3 paHHUX KOMHUCCHHA TI0 YCTAHOBICHHIO HWCTHHBI OBUTM IE€PBOHAYAIBHO
VUPEXJICHBI Il YIOBJCTBOPEHHS MOTPEOHOCTH B SICHOM, OCHOBAaHHOM Ha (akTax
NPEACTABICHUH O COOBITHSAX B CUTYAIUsIX, KOTJa COKPBITHE UCTUHBI OBUIO CYLIECTBEHHOM
YacThI0 paccMaTpUBAcMbIX HMH MPECTYNHBIX JesSHUN (HalmpuUMep, «UCUYE3HOBEHUI»
JOJIeH, IPOUCXOIMBIINX BO BPEeMsI MPABIEHUS BOEHHBIX MTUKTATyp). OCOOEHHO OCTpo 3Ta
noTpeOHOCTh  OIlylaJach B  CBETE€  OYEBHIHOM  HEBO3MOXKHOCTH  YTOJIOBHOTO
npecienoBaHus B JIJaTuHCKOW AMepuKe, B IEPBYIO O4YepeIb U3-3a HALMOHAIBHBIX 3aKOHOB
00 aMHHCTHH, HO B TOM YHCIIE M B CBSI3U C BOIPOCOM O HAJMYUH MOJUTUYECKOW BOIU M
BHYTpPEHHEH CTaOUIHLHOCTH.

Co BpeMeHEM paMK{ TOJHOMOYHA KOMHCCHH IO yCTAHOBIIEHHIO WCTHUHBI M3MEHWJIHCH:
ApreHTHHCKas HaIMOHANbHAass Komwuccus 1o wucuesHoBeHuto Joneit (CONADEP),
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27.

28.

29.

30.

31.

KOTOpasisi CUNTAaeTCs] MEepBOM M3 MOJAOOHBIX KOMHCCHH, 00Jiafajia JHUIIb MOJTHOMOYHSMH
IPUHUMATh JKaJoObl M HANpPaBSITh WX B IPABOOXPAHUTENbHBIE OPIaHBl, a TaKXKe
yCTaHaBIUBaTh CyAbOYy MHCUE3HYBIIMX, B TOM YHCJIE NETEeH, NEepelaHHbIX IOX OIEKY,

OQHAKO HEC MOrIJia ACJIaTh BBIBOJAbLI O HAPYHICHUAX HOPM IIpaB lIeJ'IOBeKaSg.

Coznannast mo3gHee Uwmnmiickas HAIMOHAIbHAS KOMUCCHS 110 YCTAaHOBJICHHIO MCTHHBI U
npumupernto (HKUIT) Opima  co3mana McnmonHMTENBHBIM — yKa30M, TJIACHBIIIHM:
CHPABCTBECHHOE CO3HAHUE HAIMK TPeOyeT MPOJIUTH CBET HA HCTUHY O TSDKKHX HapyIICHUSIX
MpaB 4eJIOBEKa, COBEPIIIEHHBIX B CTpaHe»60. B cBoem noxnage HKUII unrepnperupyet 310
MOJIO’KEHHE CO CCBUTKOM Ha BceoOmryro nexiapaiiuio mpaB 4YeloBeKa M MEeXTyHapOIIHOE
IYMaHHTapHOE mpaBo® . AHATOrHYHBIM 00pa3oM KOMHCCHS IO YCTAHOBICHHIO HCTHHEI
mrst CampBazopa ObUTa co3/laHa JUIsl pacclelOBaHUS «CEPhE3HBIX AaKTOB HACHIIHS,
npouzomeqmux ¢ 1980 1., Bo3AelicTBHE KOTOPHIX HA OOIIECTBO HACTOATEIHHO TpeOyerT,
4TOOBI OOIMIECTBEHHOCTh y3HANA mpaBay» . HecMOTps Ha OTCYTCTBHE YINOMHHAHHI O
pealinzalii  MEXKIYHAPOIHBIX WM BHYTPUTOCYJApPCTBEHHBIX HOPM B O0OJaCTH IIpaB
yenoBeka, Komuccus WHTEpIIpeTHpoBalia CBOM MaHJAT Kak TpeOOBaHHWE OICHKU
YCTaHOBJICHHBIX q)aKTOB B COOTBETCTBHUH C ITOJIOXKCHUSIMU AMCpHKaHCKOﬁ KOHBCHIIUH O
MpaBax 4YejoBeka ¥ MeXIyHapOJHOTO MaKTa O TPAXKIAHCKHX M IMOJMTHYCCKUX IpaBax,
3aMperianiuMi  POU3BOIBHOE JIMINEHUE JXU3HU W TPUMEHEHHE NBITOK, a TaKkkKe B

COOTBETCTBHH C MEXIYHAPOIHBIM I'yMAHHTAPHEIM IPABOM ..

B manpgarax KOMHMCCHI, CO3QaHHBIX IO3IHEE, COAEPXKATCS MPSMblE yKa3aHWsS Ha HOPMBbI
MEXIYHApOIHOIO IpaBa, HAPYIICHUS] KOTOPBIX HPU3BaHBI PaccieioBaTh 3TH KOMHUCCHH.
IIpumepoM MOXeT MOCTykUTh ['pymmna mo paccieoBaHHIO, CO3/IaHHast Uil YCTaHOBICHHUS
($aKTOB TSHKKUX HApyIICHHH MEXIyHApOJHOTO T'yMaHHUTApHOTO TpaBa W IPaB UYEIOBEKa,
coBepIeHHBIX B JleMokpatiueckoii pecnyomuke Korro (JIPK)*. Coser GesomacHocTH
OOH, B cootBerctBuH co cT. VII YcraBa OOH, pemmTensHO OCYIMJI HapylIeHHS
MEXIyHapOJHOTO TYMaHHUTapHOTO TpaBa W IIPaB 4YeJIOBEKa, IpU3BaJl BCE CTOPOHBI
NPEIOTBPAaTUTh JalbHEWIINE MOAOOHbIE HAPYIICHUs, MOBTOPWI, YTO HAa HHX JIEKUT
0053aHHOCTh COOJIIOJATh MpaBa YEJIOBEKa W HOPMBI MEXKIYHApOJHOIO T'yMaHHTAPHOTO
mpaBa M MOJYEPKHYNI HEOOXOXMMOCTh TpEaTh BHHOBHEIX cyay . Kpome toro, Coser
6esonacioctu OOH mnpuszBan ['enepanbhHoro cexperaps OOH oka3zate mnepexonHoMy
npasutenbcTBy JPK coxelicTBue B mpekpameHun Oe3HaKa3aHHOCTH.

AmnanornunsiM obpazom Komwuccusi Boctounoro Tumopa 1Mo yCTaHOBJICHHIO UCTHHBI U
npumupennto (CAVR) 6bu1a yupesxaena BpemenHoi aanmMuauctpanueir OOH B Boctounom
Tumope mo tpeboBanuto Cb OOH B coorBerctBum co cr. VII Ycrasa OOH o
MIPUBJICYEHUN K OTBETCTBEHHOCTH BMHOBHBIX B HAaCHJIMHU M €ro Mojjep:kke B BocrouHom
TnMopees. B ¢ynxnumn CAVR B TOM unciie BXOJWIO paccielOBaHUE CTEIIEHH HapyILICHUH
npaB ueloBeKa (B TOM YHCIE TEX, KOTOpPBIE NPEICTAaBIUIM cOOOM CHCTEMAaTHUECKUE
370ynoTpeOieHus), WX XapakTepa W TPUYMH, JIMI, OPraHOB BJIACTH, HWHCTUTYTOB H
OopraHu3aluii, BOBJICYCHHBIX B HApYIICHHs, BBbIACHEHHE, ObUTM I OTH HapyIICHUS
Pe3yIbTaTOM IJIAHOMEPHOM MOJIMTHKH, U YCTaHOBJICHHE TOJIUTHYECKOW OTBETCTBEHHOCTU
33 HAPYIICHHS MPAB YeTOBEKA’ .

B ananornynom xmoue B pamMku MaHzaata Mwuccuu no xoHdaukty 2008 r. B HOxHO#I
Ocetun BXOIWJIO paccieJOBaHHE NMPUYMH W Pa3BUTHS IOKHOOCETHHCKOTO KOH(QUIMKTa B
COOTBETCTBHHM C HOPMamMHM MEXAYHApOJHOTO TIpaBa, T'yMaHWTApHOTO TpaBa M TMIPaB
uenoBeka * . B cepy mestensHoctn Kommccnu mo paccrnenopanuio B KeIpreicrame,
YUPEXJACHHOH BPEMEHHBIM Mpe3ugeHTOM KBIprel3ckoil pecryOnuKy, B TOM 4uciie, Obuia
BKIIIOUEHA KBaJU(PHUKAIMS B COOTBETCTBHM C HOPMAaMH MEXIYHApOIHOTO IIpaBa
HAPYIICHHIT i PECTYIUICHH I, coBepiIeHHbIX B IOxHOM Kbiprocrane B mone 2010 r.%

Psn  wmangatoB komuccuit  chOpMYIHMpPOBaH € y4YETOM BHYTPHUIOCYJIApPCTBEHHBIX
MHCTPYMEHTOB 3allUThl IpaB 4YeJIOBEKAa: TaKk, KOMUCCHMU IO YCTaHOBIIEHHWIO HCTHHBI U
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32.

33.

34.

35.

npumupennio B Coeppa-JleoHe ObUIO TOpYyYEHO, B COOTBETCTBUH cO CT. 26 MUpPHBIX
cornamennit B Jlome u ct. 6(1) 3akona 2000 r. o Komuccnu 1o ycTaHOBIEHUIO UCTUHBI U
IPUMHUPEHHIO, PACCMATPHUBATh NMPOOJIeMbl Oe3HaAKa3aHHOCTH M BOIIPOCHI HapyLICHUI Mpas
YyeJoBeKa, JIOMYyLICHHbIX ¢ Havajna koHgumkra B Cheppa-Jleone B 1991 r. Komwmccus
JOJDKHA OblIa 3TO JleNaTh «B OyX€ HALMOHAJIBHOIO NPUMHPEHHA», MPEeJocTaBisil (GopyM
JKEpTBaM W BHHOBHBIM, OJHAaKO MUpHOE COIJIAllleHHE, KOTOPhIM ObUla YYpeKIeHa
Komuccusi, ObUIO mMoAmMcaHo TpaBuTeldbcTBOM Cheppa-Jleone u  PeBomonmoHHBIM
00bETUHEHHBIM (PPOHTOM, KOTOpBIE «B3sUTM Ha ce0s 00s3aTeNbCTBO COACHCTBOBATH
TMOJTHOMY COOJIIOJICHHIO MPaB 4YeTOBEKA M TyMaHHTAPHOTO Tpaay . J[OMOTHEHHEM K
pa6OTC71KOMI/ICCI/II/I crano cozganue u pynkunonnposanne CrienuanpHOTO cyaa no Ceeppa-
Jleone'".

B manrnmar HOxHO-AQpHUKaHCKOW KOMHCCHH IO YCTAaHOBIEHHIO WCTHHBI M IMPUMHPEHUIO
ObUIO BKJIIOUYEHO YCTAHOBJICHHUE «HACKOJIBKO BO3MOXKHO TMOJHOM KapTHUHBI MPUYWH,
XapakTepa M CTENEHHM TSOKKHX HAPYIICHMII TpaB deloBeKa» '~ . DT0 OblmM IIpaBa,
ycraHoBineHHble B HOxxHOadpukaHckoit koHcTUTYIMH 1993 1. (TIpaBo Ha KU3HB, 3ampeT
IBITOK W MPaBO Ha CBOOOJY W JIMYHYIO HENPUKOCHOBEHHOCTH), oqHaKo Kommccus Takxke
npuHUMana Bo BHUMaHue HOpMbI MIIITIY u, yTo 0cOoOeHHO BakHO, MeXayHApOIHON
KOHBEHLIMH 1973 r. 0 npeceueHnH NPeCTYIJICHUS aapTeuia U HaKa3aHuu 3a HEro'>,

OueBUAHO, UYTO KOMHCCHH IO YCTAaHOBJICHHIO HWCTHHBI CTald PacCMaTpPHUBAThCS
MEKTyHApOIHBIM COOOIIECTBOM M CaMHMH TOCYJapCTBaMH B KadeCTBE HEOOXOIMMOIO
CIICZICTBEHHOTO MEXaHH3Ma I10 YCTaHOBJICHHIO (PAKTOB ITOCTE KOH(IMKTOB WM 3BEPCTB,
KOHTEKCT pabOThl KOTOPBHIX ObUT cHOPMHUPOBAH Kak MEXKIYHApOIHBIMH HOPMaMH B
00J1acTH MpaB YeI0BeKa U TYMaHUTAPHOTO MPaBa, TaK 1 MECTHBIM 3aKOHOATEIbCTBOM.

DYHKIUH KOMHCCUH

HccnenoBanue MoKaspIBaeT, 4TO, XOTSI OHU HE HAJIETICHBI IPOKYPOPCKUMH MOJTHOMOYHSMH,
(GYHKIMM KOMHCCHH, KakK MpPaBWJIO, BKIIOYAIOT BCE KOMIIOHEHTBHI, HEOOXOIMMBIE IS
npoBesieHHs <« PEKTUBHOTO pacciejoBaHus» M0 (paKkTam 3BEpCTB.

Yemanosnenue paxmos

HecMoTpst Ha TO, 4TO KOMHCCHHM HE MOTYT JIeJIaTh BBIBOJBI O (DaKTaX, COOTBETCTBYIOIINE
YrOJIOBHOMY CTaHAApTy JIOKa3bIBaHUs, HEKOTOphIE W3 HUX, TEM HE MeHee, 00JaJaioT
NPaBOM NPHHYIUTEIHHOTO BBI30BA JUISI a4l MOKa3aHWH W/MIK OObICKa M KOH(HUCKALUH,
YTO JAeT UM BO3MOXKHOCTb TIPOBOAWTH TIIATENbHBIE paccienoBaHus. HekoTopsle
KOMHCCHUH TaK)Ke TPOBOJIMIM MyOJIUYHBIE CIYIIAHUS, B XOJIe KOTOPBIX CBUIETENH JaBaji
nokasanus (IPUMEPaMH MOTYT TOCTykuTh FOxmas Adpuka u Bocrounsii Tumop ).
Komuccun, He oO0nagaBIIde TakKMMH IIOJHOMOYHMSMH, TEM HE MEHee, NPHHSIM Ha
BOOPY)KEHHE METOJIBl M CTAHAAPT JIOKa3bIBaHMs, 00ECIIeUNBAIOIINE CO3J]aHNE MOJTHOTO U
JIOCTOBEPHOTO (aKTHYECKOTO TIpe/ACTaBleHus o coObITHsX. Hampumep, ['pynma mo
paccienoBanuto B JIPK, koTopas B TeueHMe AecATH JIET pEeruCTpUpOBaia UHIMICHTHI B
Ka)XIOW TPOBWHIIMK, BKJIOYANa B CBOM JIOKJIAJ TOJBKO T€ COOBITHS, KOTOphIe OBLIH
MONTBEPXKIACHBl KaK MHHHMYM JIByMsl HCTOYHUKAaMH; YTBEPKICHHS O CEPhE3HBIX
HAPYILICHHSX, HCXOMBIIME TOIBKO H3 OJHOTO MCTOYHMKA, HE BKIHOUATHCh . I'pymma mo
paccienoBanuto B JIPK, a BmocnenctBum - komuccus mo KeIprelsctany, - OLEHMBAIU
UMEIOIIUECs Y HUX JI0Ka3aTelbCTBA HA OCHOBAaHUU Pa3yMHOI'O COMHEHUsI, OIPEEIsieMOro
KaK «HEOOXOAMMOCTh HAJM4YMS JOCTOBEPHOI'O KOpITyca MAaTepUalioB, COTJIACYIOLIMXCS C
WMHBIMH BepU(PUIUPOBAHHBIMU 00CTOATEILCTBAMY, YKA3bIBAIOLIMMHU Ha TO, YTO CITydyail nin
COOBITHE ISHCTBUTEIHHO HMENH MECTOY . Muccns 1o YCTaHOBJICHUIO (aKToB 10 [ 'py3un -
€MHCTBEHHAs! KOMHCCHs, paboTaBIIas B YCIOBHSAX MEXIYHAPOIHOTO BOOPY>KEHHOTO
KOH(JIUKTa, - coOpasia 10Ka3aTeiabCcTBa, MPEACTaBICHHbIE 00EUMH CTOPOHAMHU KOH(IIMKTA
— 1.e. [py3ueii u Poccueii, - a Takke PAIOM HErOCYIAPCTBEHHBIX aKTOPOB' . BEIBOBI 06



WHIWJCHTAX JCJATUCh TOJBKO TOCHE aHanu3a WHPOPMAIUH, MOJYYCHHOH OTO BCEX
CTOPOH.

IIpasosas oyenka ycmanogieHHbIX haKmos

36. B COOTBeTCTBMM CO CBOMMH MaHJaTaMHd, BCE KOMHCCHH Jaliee KBATH(UIMPOBAIN
YCTaHOBJICHHbIE (AaKTHl KaK HApYIICHHWS IIpaB 4YeJOBEeKa W/HIH MEXIyHApOIHbIE
npectrymienus. Jaxxe CONADEP, He nMeBIIas MOJIHOMOYMH JaBaTh MPABOBYIO OLEHKY
(aktam, kBanu(UIUPOBaIa yCTAHOBICHHBIC €l HAPYIICHHUS MpaB YeJIOBEKa, B TOM YHCIe
KaK TTBITKH, TOXHUIIEHNS, TaifHOE COAeP/KAHHE MO/ CTpakeil i U3MIECKOe YHHUTOKEHHE .
AnanormuaeiM  oOpazom Kommcens mo  Ceeppa-JleoHe ykazajga Ha  XapakTep
YCTAaHOBJIEHHBIX HapylleHUH (ITOXHUIIEHHS, NPOU3BOJIBHOE COJAEp)KaHUE TIOJ| CTpakeH,
yomiicTBa M m3HacuiaoBaHus), a CrermuanpHbeld cyx mo Cheppa-JleoHe mpu3HANT TakKHe
HAPYIICHHS PECTYIUICHMSIME POTHB MEKAYHAPOIHOTO I'yMAaHHTAPHOTO paBa’".

Bmenenue omeemcmeennocmu

37. CocpenoTounBasch Ha TOCIENOBATENFHOW KapTWHE HApYIICHWH, a He Ha OTHEIbHBIX
CIIy4asx, KOMUCCHM pacCMAaTpUBAIOT HE TOJBKO TO, YTO MPOM3OIUIO, HO U JAIOT OLEHKY
KOPEHHBIM MpPUYMHAM COOBITHHA. Tak KOMHCCHU YCTAaHABIUBAIOT TIOJHTHYECKYIO U
MHCTUTYLIHOHAJIbHYI0 OTBETCTBEHHOCTh BJIACTEH WJIM HEroCyNapCTBEHHBIX AaKTOPOB,
BOBJICUCHHBIX B HapyILICHHs NpaB YeJIOBEKAa W/WIM TyMaHUTapHOro mpasa. Hekoropsle
KOMHCCHU TaKXC MOI'yT PCKOMCHIOBATHL IIPHBJIICUCHHUE OTACJIBHBIX JIMI K erHOBHOfI
orBercTBeHHOCTH. Tak Obio B Bocrounom Tumope, rme CAVR nonMeHHO Ha3Baja I,
BHHOBHBIX B HAPYIICHHSX, I TIOPEKOMEHIOBAIA TIPEAATh HX Cyay’ . JIOKIaIbl KOMHCCHH B
HEKOTOPBIX CIIydasx MOTYT MPHUBECTH K CyleOHOMY IMpeciieIOBaHUI0, HECMOTPsSI Ha paHee
MPUMEHEHHYI0O aMHHCTHIO, Kak, Hampumep, B ciaydae c jgokinagom CONADEP, B
pes3yibTaTe KOTOPOro JapOBaHHbIE AMHHCTHUM ObUIM OTMEHEHBI U COCTOSUIMCH CyJeOHbIE

IMPpOUCCChI HaJ OCHOBHBIMU JINJICpaMU BOCHHBIX XyHTgl.

Bosmewenue ywepba, nonecennozo sicepmeamu

38. IlyOnuuHble CIylIaHUs Hepel KOMUCCHAMH SIBISIFOTCA U JKEPTB M NEPEKUBIINX ATH
COOBITHSI paccKaszaTh O TOM, YTO UM MPHUIILUIOCH MIEPEHECTH, YTO caMo Mo cebe MOXKET UMETh
LENUTEeNIbHOE BO3JEHCTBUE HAa HHUX M BOCCTAaHOBUTH HX OLIYIIEHHE COOCTBEHHOTO
nocrouncTBa * . C Jpyroif CTOPOHEI, TO, YTO KOMHCCHH SBJISIOTCS OQHIMAIBHO
YUPEXJICHHBIMU TOCYJapCTBEHHBIMH OpraHaMH, IpeJCTaBisieT COOOH BHJ NPU3HAHUS
roCy/apcTBOM CBOMX 3IOJCAHHIT °° Komuccun Taxke AenaloT KOMIUIEKCHBIE
PEeKOMEHIAMK O TPHUCY)KICHUU >KEpTBaM pelapanuif, HampuMep Kak B Ciydae
npeayioxkeHni UMianiickoil KOMHCCHM O TOP)KECTBEHHBIX CHMBOJIMYECKUX MaMATHBIX
Mepax, BBEJICHUH CPEJICTB MPABOBOM 3aIllUTHI I POJACTBEHHUKOB MPOMABIINX 0€3 BECTH
i, M o pedopMax COLMATBHOM MOMOIIM °' | WIM INpeIIoKeHWH [pymmbel 1o
paccienoBanuio coObituii B JIPK n Komuccun no Creppa-Jleone 00 ocymectBieHun

KOMILTEKCHBIX HAIMOHATBHBIX IPOrPAMM Peraparuii .

39. MBI yTBep)KIaeM, 4YTO MPAKTUKa TOCYAApCTB M MEXKIYHAPOAHBIX W PErHOHAIBHBIX
opraam3anmii (B ToM umciie CoBera besomacnoctn OOH, geiicTByromero B pamkax CT. 7
YcraBa OOH) peMOHCTpUpPYET, YTO MpaKTUYECKas pearn3amis MEXTyHApOIHBIX HOPM B
001acTH NpaB yelIOBeKa M T'YMaHHUTapHOIO MpaBa TpeOyeT aBTOPUTETHOI'O YCTaHOBJICHHUS
(akTOB THKKMX HaApyIIEHHH TpaB YeENOBEKAa W MEXKIYHApOIHBIX MPECTYIJICHUH.
O0s13aTeNnbeTBa M0 YCTAHOBIICHHUIO (DAKTOB MEKAYHAPOIHBIX MPECTYIICHUH W/UITN TSHKKUX
HapylIeHWH MpaB YEIOBEKa, BMEHEHUIO OTBETCTBEHHOCTH 3a HHUX M IPEJOCTABICHHIO
COOTBETCTBYIOIIUX CPE/ICTB 3ALUThl U BO3MEIICHHS ~ HE MCUE3AI0T, ECIIM IPeCieIOBAHNE B
YrOJIOBHOM TIOPSIJIKE HEBO3MOXKHO B CHIIy JaBHOCTH, OTCYTCTBUSI PECYpCOB HIIHU TIO
NPUYHHAM MTOJUTUYECKOTO XapaKTepa.

D. 3BAKJIIOYEHUE



40. Ha ocHOBaHUU BBIIIECKA3aHHOTO MEI YTBCpKAaCM, 4YTO COOTBCTCTBYIOIIAA IMO3ULUA

MEXIyHApOIHOTO TpaBa, IPaBONPUMEHUTENbHAS MPAKTUKA U MPAKTHKA TOCYIapPCTB MOTYT
OBITH KPaTKO U3JI0XKEHBI B JOPME CIETYIOIINX MPUHIIUIIOB:

00513aTEJILCTBO TI0 PACCIICIOBAHHUIO U OTBETCTBEHHOCTH 32 MEXKIyHAPOIHBIC TPECTYIUICHUS
U Cepbe3HbIe HAapYyIICHHS MIPAB YeJIOBEKA SBIISETCS MPU3HAHHONW HOPMOH MEXTyHapOIHOTO
npaBa (0OBIYHOTO U JOTOBOPHOTO);

00513aTeJIbCTBO O PACCIEIOBAHUIO COXpPAHSETCS OaXe B CIydae HEBO3MOXHOCTH WU
HEYMECTHOCTH yTOJIOBHOTO TIPECIICAOBAHNS;

3TO 003aTENBCTBO CYLIECTBYET IO OTHOLICHUIO K JKEPTBaM M HX POJCTBEHHHKAM, K
001I1eCTBY, B KOTOPOM ITPOM30LIITH HAPYIIECHHS, U K MEXTyHAPOJIHOMY COOOLIECTRY;

Ha 3TO 0053aTENBbCTBO HE PACIPOCTPAHSIOTCS CPOKH JaBHOCTH, M TIOTOMY OHO IO CBOEH
IPUPOJIE HOCHT JUTAIINICS XapaKTep;

o0mIenpuHsATOe 00OCHOBaHME BBINICYKA3aHHOTO COCTOUT B MEKAYHAPOAHOM MPH3HAHUH
BRXHOCTU CO3JaHHMsI MCTOPHUECKONW XPOHUKH COOBITHH, oOecredeHHsi MOAOTYETHOCTH,
COIEHCTBUS TPUMUPEHHI0O M HCKOPCHEHMs OC3HAKa3aHHOCTH, a TaKKe YBaXKEHHS K
JOCTOMHCTBY KaJJOr0O YeJIOBeKa.

16 sauBaps 2012 r.
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NNPUMEYAHUSA

! IpaBozamurHbIi entTp «Memopua» - Mockockas HITO, yupexaennas B 1992 r. BMecTe ¢ HCCIeI0BaTeIbCKIM 1
MPOCBETUTENBCKUM IIEHTPOM «MeMopHan» OHa BXOAUT B COCTAB MEXIYHAPOAHOTO HCTOPHUUECKOH, OIaroTBOPUTEIBHON
U TpaBO3alIUTHONW opraHm3annu «Memopuan», ocHoBaHHOH B 1989 r. Il «Memopuam» paboTaer B TOM 4YHCIE B
MapTHEPCTBE C JIOHIOHCKUM EBporeiickuM IEHTpOM 3amuThl MpaB YeloBeKa, IPeNCTaBiLis 3asBHTENE MO Jeram,
paccmatpusaeMbIM EBponeiickum Cyznom no mpasaM yenoBeka. B pamkax 3Toro coBMecTHOro npoekra B EBponeiickuii
Cyn 6pwm10 momaHo Gomee 200 xamo0, CBSI3aHHBEIX B OCHOBHOM C HapyIICHUSMH IIPaB YeIOBEKa B CEBEPOKABKA3CKOM
peruone Poccuiickoit @enepauuu. B TO ke BpeMs HCCIENOBAaTENbCKMH M MPOCBETUTENbCKUM LIEHTp «Memopuam»
3aHUMAeTCsl YCTaHOBJCHHEM (AaKTOB M COXPAaHEHHEM HCTOPUYECKOH mamatH o MaccoBbix penpeccusx B CCCP u, B
YaCTHOCTH, O MacCOBBIX Ka3HsAX B KaTbiHu.

2 EBponeiickuii ueHTp 3amuThl npas 4yenoseka (EHRAC) 6eu1 yupesxaen B 2003 r. mpu momaepxkke Eponeiickoit
Komuccun. Ero ocHoBHOe Ha3zHaueHue — MOMOIIb YacTHBIM Jumam, topucram u HIIO B Poccuiickoit ®@enepauuu,
I'py3un, AsepGaiimxane m ApMEHHHM B IOATOTOBKE M BexeHWH nen B EBpomeiickom Cyzme mo mpaBaMm deloBeKa, B
COYETAaHHH C TIepeiaueii HaBBIKOB U MTOBBIIICHAEM ITOTEHIIMANA TIPABO3aINTHOTO COO0IIeCTRa.

$3ccexckas cernb NMpaBoOCy/Msl TEPEXOHOro mepuoAa ObUla co3maHa B DcceKckoM yHuBepcurere B 2009 T. m
coelMHACT B ceOe 3HAUMTENBHBIH OIBIT W PENyTAlMI0 HAy4HBIX COTPYIHHKOB YHHBEpCHTETa B cdepe NpaBoCymus
nepexonHoro mepuojga. CeTb COAEHCTBYeT y4YEHBIM U IPAKTHKYIOIIMM IOPHCTaM OCCEKCKOTO YHUBEPCUTETa B
HCCIIeIOBAaHNH TPABOBBIX M MHBIX MPOOJIEM, ¢ KOTOPHIMHU CTaIKUBAIOTCS OOIECTBa, MepexuBaomue GyHIaMeHTalIbHbIe
0O0IIECTBEHHO-TIONNTUYECKHE U3MEHEHUs, B IIEPBYIO OYEpelb MEPeXOh OT PEHNPECCHBHBIX K AEMOKPATHYECKHM WIIN
KOHCTUTYLIIMOHHBEIM PEeXHMMaM HJIM OT BOMHBI M IPAKIAHCKOW PO3HU K MUDY.

* International Committee of the Red Cross Study of Customary International Law: Customary International
Humanitarian Law, Volume I, Rules ICRC, Cambridge University Press 2005

S Crates 23 Kogekca Jlubepa 1863 r. riacur: «UacTHble IMua Golee HE JODKHBI IIOABEPraThCs YOUiiCTBAM,
MOpaOoLICHNI0 U YTOHY B JalbHHE Kpas, U 0e300MIHBIN UYeNoBeK JODKEH B CBOMX YACTHBIX OTHOIICHHSX TEPIETh
HACTOJIBKO Masble HeyJOOCTBa, HACKOJIBKO KOMaHIYIOLIHI BOMCKaMH IPOTHBHHIKA MOXKET MO3BOJIUTH ce0e JapoBaTh My
B YCIOBHSAX MPEBO3MOTAIONINX TpeOOBaHMH AaKTUBHBIX O0OeBBIX AekcTBHit». CT. 44 riacut: «Bcsikoe MPOU3BOIBHOE
HAaCWINe, COBEPIICHHOE INPOTUB JHUIl B CTpaHe, MOABEpruieiics BTOPXKEHUIO, BCSIKOE YHHYTOXKEHHE HMYIIECTBA,
COBEpILICHHOE HMHAue YeM IO IIPHKa3y YIOJHOMOYEHHOTO OoQuIlepa, BCsSYeCcKoe pasrpablieHue, Dae IOoCle 3axBara
MECTHOCTH OCHOBHBIMHM CHJIaMH, W3HACHJIOBAHWS, paHEHHE, HAHECEHHE YBEUMH WM yOMIiCTBa JKUTENeH 3ampentaroTcs
HOJ CTPaxoM CMEPTH WM MHOTO CYpOBOTO HaKa3aHMs, COOTBETCTBYIOLIETO TsDKecTH mpectymuieHus. Conpat, oduuep
WM PAJOBOI NPU COBEPIICHNUH TaKOT'O HACWIMS M HETOJUYMHEHHH NPUKa3a CTapIIero 110 3BaHUIO MPEKPaTUTh HACHINE
MOXKET OBITH 3aKOHHO YOWT mociemaHuM Ha Mecte». CT. 75 u 76 riacsr: «BOeHHOIUIEHHBIE MOJUISKAT 3aTOUCHHUIO MU
3aKITI0YEHHUIO, KOTOPOE HEOOXOAMMO IO COOOpakeHHsIM OE€30IIaCHOCTH, OJHAKO HE JODKHBI HAMEPEHHO MOJBEPTaThCs
CTpaJaHUsAM WM yHIDKCHUSM. Jlumenune cBoGoxbsl M oOpalieHne ¢ IUIEHHBIM MOTYT Pa3iIndyaThCsi BO BpeMs IIEHA B
3aBHCHUMOCTH OT TpeOoBaHmii Oe3omacHocTH». CT. 76 rnacut: «I[IJeHHBIX HAAJICKHUT KOPMHUTH MPOCTOH M 3IOPOBOI
MUIIEH, KOrJa BO3MOXKHO, U 00pamiaThcs ¢ HAMH YeJOBEKOIOONBO. VX BO3MOXKHO MPHUHYIUTH K paboTam aist Oiara
NPaBHUTEIBCTBA, B3SBIIETO UX B IUICH, COOOPA3HO MX PAHTY U COCTOSTHUION.

® Cr. 23 Bproccensckoil aeknapanun 1874 . rnacut: «BOGHHOIUIGHHBIE SBISIOTCS 3AKOHHBEIME H Pas’OpyKEHHBIMHU
Bparamu. OHM HaXOJSITCS BO BIIACTH BPaXKJE€OHOTO MPAaBUTENBCTBA, HO HE BO BJIACTH JIMI] MJIM COCANHEHHH, B3SBIINX UX B
wieH. C HUIMH HaJUIOKHUT 00palaThCst YeII0BEKOTIO0HBO. . .»

"Yacrs 11: [puMenenue obmux npuHipmos; 111 BoerHomnenusie; A. [IpaBria coepKaHus B IIEHY; cT. 63 rmacut: «C
HIMH HaJJISKHAT 00paIaThCs 4eT0BEKOIIO0MBOY.

8 Konpenmus (1) 0 3aKoHaxX W 0GBIYasX CYXOMYTHOM BOHHBI M MPHIOKCHHE K Hell: [I0MOKEHHS 0 3aKOHAX M OOBIYasX
cyxXomyTHOH BoWHBI, ['aara, 29 wuioms 1899 r., Ilpunoxenne k Konenmum: [lonmoxkeHume o 3akoHaX W OOBIYasIX
cyxonytHo# BoHbI, Paznen I: O Bororouux; ['masa II: O BoeHHOIUIEHHBIX, CT. 4 TIacuT: «BOGHHOIJIEHHbIE HAaXOSATCS BO
BJIACTH HENPUATENBCKOTO MPaBUTENIbCTBA, a HE OTACNBHBIX JIUI WM OTPSJIOB, B3SBIINX MX B IUieH. C HUMHU HaJUISKHUT
obpamarbcs 4enoBeKoI00MBO. Bee, U4TO MpHHAUIOKUT MM JIMYHO, 32 HUCKIIOYEHHEM OpYXHs, JIOMaJed M BOCHHBIX
Oymar, ocraercs IX COOCTBEHHOCTBIOY.

% Konpermus (IV) 0 3aKOHAX 1 0GBIYASX CyXOMYTHOM BOWHBI H TIPHIIOKEHHE K Hell: [10M0KEHHe 0 3aKOHAX W OOBIYasX
CYyXOmyTHOH Bo¥HBIL, [aara, 18 oxts0ps 1907 1., I'maBa II: BoeHHOmJIEHHBIE, TOBTOPSET COAEpXKAHUE CT. 4,
HPOIUTHPOBAHHOH BhIIe. CM. IPUM. § BHIIIIE.

10 Oo6mas Xenesckas koHBeHIUs, cT. 3; cT. 13 JKenesckoit konBenmuu (III) 1949 r. rmacut: «C BOCHHOIUICHHBIMHU
crienyer Bceraa obpamarbes ryMaHHoO. JIFo00i He3aKkOHHBIM akT Wi Oe3/eliCTBHE CO CTOPOHBI JepiKalleld B IUICHY
JepKaBbl, TPHUBOSLIME K CMEPTH BOCHHOIUIGHHOTO, HAaXOMSIIErocs B €€ BIACTH, WIM CTaBslHe 3J0pOBbe
BOCHHOIUICHHOTO IIOJ CEPhE3HYI0 yrpo3y, 3alpemarTcs U OyayT paccMaTpuBaThCs KaK CEpbe3Hble HapyIIEHHS
Hacroguei KouseHumny».

1 [TepBas XKeneBckas konBeHuus, cr. 50; Bropas JKeneBckass kouBeHuus, ct. 51; Tperbs JKeHeBckass KOHBEHIMS, CT.
130; YerBepras XKeneBckasi KOHBeHLIUs, CT. 147.

12 lomomamrensHbIl MpoTokon I, cr. 75(2)(a) (mpuHsTAa KOHCeHcycom); JlomomHMTeNBHB TpoTokon II, cr. 4(2)(a)
(TIpUHATa KOHCEHCYCOM).

18 C1. 6 rnacur: «Tpubynan, yupexneHHslii CornamieHneM, YIOMSHYTBIM B cTaThe | HacTosiiero Ycrasa Ui Cyda U
HaKasaHWs TJIAaBHBIX BOCHHBIX MNPECTYITHUKOB eBpOl’Iei’ICKHX CTpaH OCH, UMEET IIpaBO CyAWTb W HaKa3bIBaTb JIMII,
KOTOPBbIC, }leﬁCTByﬂ B HHTEpECax eBpOl’[ei’ICKHX CTpaH OCHU HHAUBUAYAJIBHO WJIM B Kaye€CTBE€ YJICHOB OpraHu3alyy,
COBEpIIMIM JI000e M3 clenylomux npectymenuid. Crenyomue IeWCTBUS WM JIIOObIE W3 HHUX  SIBJISIOTCS
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NpPECTYIUNICHUSIMY, ~ TOUISKALIMMHE  IOpUCAMKIMU ~ TpuOyHana M BIGKyIIMMH 3a COOOH  HMHIMBUAYaNbHYIO
OTBETCTBEHHOCTb: @) MPECTYIUICHUS] MPOTHB MHpA, 8 UMEHHO: IIAHUPOBAHUE, TOTOTOBKA, Pa3BsI3bIBAHUE MU BEACHHE
arpeccUBHOM BOMHBI MM BOWHBI B HAPYLIEHHE MEKIYHAPOAHBIX TOTOBOPOB, COIJIAIIEHUI WM 3aBEPEHUN, WIN y4acTHE
B 00IIeM IUTaHe WM 3ar0BOPE, HAIIPABICHHBIX K OCYIIECTBICHHIO JTI0O00TO M3 BHIICH3II0KEHHBIX IEHCTBUI; b) BOCHHBIE
NPECTYIUICHUs, a UMEHHO: HapyIIeHHs 3aKOHOB WM OObIYacB BOWHBL. K 3TMM HapymieHWsM OTHOCSTCS yOWIiCTBa,
UCTSI3aHUS. WIM yBOJ B paOCTBO WM JUIL JAPYTHX IIeJleil TpaKJaHCKOTO HaceJeHWs OKKYNHPOBAaHHON TEppUTOPHY;
yOMICTBa WJIM WCTS3aHHUS BOCHHOIUIEHHBIX WJIM JIMI, HaXOIAIIMXCS B Mope; yOumiicTBa 3aJ0’KHHKOB; OrpaldieHHe
OOIIECTBEHHOW MM YacTHOM COOCTBEHHOCTH; OECCMBICIEHHOE pa3pylleHHe TOpoJOB WM JAEPeBEHb; pa3opeHHe, He
OIIpaBJaHHOE BOCHHOI HEOOXOAUMOCTBIO, U APYTHE NMPECTYIIEHHS; (C) MPECTYIUICHHS TPOTHUB YeIOBEUECTBA, & UMEHHO:
yOwuiicTBa, ucTpebieHue, MopaboIeHNE, CChIIKAa U JPYrHe JKECTOKOCTH, COBEPIICHHbIE B OTHOIICHHH TI'PaXKJAHCKOTO
HACeNeHUsl 0 MM BO BPeMs BOWHBI, MM MpECIEIOBAHMUA MO MOMUTHYECKUM, PACOBBIM MM PEIUTHO3HBIM MOTHBAM B
HEJSIX OCYIIECTBIICHUS MM B CBSI3U C JIIOOBIM IPECTYIUICHHEM, ITOUISKANIUM IOpUCIUKINH TpubyHaia, He3aBUCHMO OT
TOTO, SIBJSUIMCH JIM STH JEHCTBUS HapyIICHHEM BHYTPEHHETO IIpaBa CTpPaHBI, IJe OHU ObUIM COBEPINCHBI, WM HeT.
PykxoBoanTenm, opraHu3aTophl, HOACTPEKATEIN U MOCOOHHMKH, yIaCTBOBABINNE B COCTAaBICHHM WM B OCYIIECTBICHHU
o0IIero IulaHa WIM 3aroBOpa, HAIpaBiIeHHOTO K COBEPLICHHIO JTIOOBIX W3 BBIMICYIIOMSHYTBIX IPECTYIUICHHH, HECyT
OTBETCTBEHHOCTH 3a BCE AEHCTBHS, COBEPIIEHHbIE TIOOBIMU JIMI[AMU B IIEIAX OCYIIECTBICHUS TaKOTO ILIAHAY.

1% Y crap MexayHapomgHOTo yroloBHOTo TpuOyHama 1o Gbieireit FOrocmasum, cT. 2 ¥ 5, yIpeskIeHHOTO B COOTBETCTBHH C
Pesomonmeii Cosera bezomacuoctu 827 (1993); Yeras MexnyHapoaHOTO yrooBHOTO TpuOyHana o Pyanze, cr. 2 u 3,
YUpeXIECHHOTO B cooTBeTcTBUU C Pesomommeit Cosera bezomacnoctu 955 (1994); YcraB cmenmanbHOro cyma mo
Ceeppa-Jleone, 16 suBapst 2002 r., cT. 2 1 3.

5 Ipasuwio 158, B Customary International Humanitarian Law, Volume I, Rules ICRC, Cambridge University Press
2005, ri1. 44.

IGKOHBGHHI/ISI 1968 r. 0 HEeNPUMEHUMOCTH CPOKa JABHOCTH.

17 Brecknell (Bpeknemn) v the UK, Ne 32457/04, 1. 66, 27 Hosi6ps 2007 r.; McKerr (Maxxepp) v. the United Kingdom,
Ne 28883/95, . 111 u 114, ECHR 2001-111. Cm. Takxe Varnava (Bapnasa) v Turkey, Ne 16064/90 18 centsiopst 2009 r.,
m. 185: «Cr. 2, HACKOJIBKO BO3MOXKHO, CIIEIyeT HHTEPIPETHPOBATH B CBETE OOIIUX MPUHIMIIOB MEXIyHApOTHOTO IpaBa,
B TOM YHCJIE€ HOPM MEXIYHApOJHOTO TyMaHHTapHOTO MpaBa, UTPAIOIINX HE3aMEHUMYIO M OOIIETPU3HAHHYIO POJb B
CMATYCHHH >KECTOKOCTH M OeCYeIOBEYHOCTH BOOPYKEHHOTO KOH(IHKTA (CM. BBILCYNOMSHYTOE DPEIICHHE IO eIy
Jlouzuoy, 1. 43). [Tostomy Cyn cornamaercsi ¢ paccykacHueM [lanaTel, yCTaHABINBAs, YTO B 30HE MEKIYHAPOTHOTO
KOH(UIMKTa Ha /l0roBapuBaIOIINXCS TOCYAAPCTBAX JIOKHUT 00sI3aTEIBCTBO TI0 3AIUTE JKU3HHU JINLI, HE YIaCTBYIOINX MIIN
NPEKPaTUBIIMX y4acTHE B BOCHHBIX JEHCTBHSAX. DTO TAKKe PACIpOCTpaHseTCs Ha OKa3aHWE MEIHIMHCKON MOMOIIN
paHEeHBIM; a B Cilydasx THOeIM WIM CMEpTH KOMOAaTaHTOB OT paHEHHH, MOTPeOHOCTh B MOAOTYETHOCTH Tpelyer
HaJUIeKAIIETO PACIOPSHKEHUST UX OCTaHKaMu W TpeOyeT, 4ToOBl BIACTH cOOpalid W NHPEIOCTaBHIM HH(DOpMAIHIO O
JMYHOCTH M Cyap0€ 3THX JIUII, MM MO3BOJIMIN CHIENAaTh 3T0 TakuM opraHam, kak MKKK».

80cHOBHbIC MPUHITAITEL ¥ PYKOBOIAIIME TIONOKEHH)S, KACAIONIUECS TIPaBa HA TIPABOBYIO 3AIUTY M BO3MEIIEHHE yiep6a
JUIL KEPTB TPYOBIX HapymIEHHMH MEXIyHapOIHBIX HOPM B OOJNACTH IpaB dYelIOBEKa M CEPHE3HBIX HApPYIICHHI
MEXIYHApOIHOTO TyMaHUTapHOTo mpasa: Pe3omonus ['enepanbroit Accambien 60/147 ot 16 nexabps 2005, [Tpusimn
11: «CpexncTBa NpaBOBOW 3alIMTHI MPH TPyOBIX HApYIICHHUSX MEKAYHAPOJHBIX HOPM B 00JAaCTH THpaB dYellOBeKa M
Cepbe3HBIX HapyLNICHWSX MEXIYyHapoOAHOrO TyMaHHTapHOTO IIpaBa BKJIIOYAIOT B ce0s, COMNIaCHO HOpMaM
MEX[yHapOJHOTO IpaBa, MPaBo JKEPTB Ha CJIEAYIOIIee: a) PAaBHOIPABHBIA M (G (QEKTHBHBIN TOCTYN K MPABOCYIHIO; b)
aJIeKBaTHOE, pealbHOE M OBICTpOE BO3MEIIEHHE MOHECEHHOTo ymepha; ¢) TOCTYN K COOTBETCTBYIOUIeH MH(DOpManuu o
HapyIIeHUSAX TpaB W MeXaHW3Max Bo3MemleHus ymepbay; [lpurnmun 24: «[ocymapcTBam ciemyeT pa3paboTarh
MEXaHH3MbI HH)OPMUPOBAHMS IIHPOKUX CIOEB HACENCHUS U, B YACTHOCTH, JKEPTB IPyOBIX HAPYIICHUH MEXTyHapOIHBIX
HOPM B 00JIaCTH IpaB YeJTOBEKa M MEXIYHapOJHOTO TYMaHHTApHOTO IpaBa O MpaBaxX M CPEACTBAX IPABOBOH 3aIHUTHI,
NpPEeTyCMOTPEHHBIX HacTosIMMU OCHOBHBIMHM TIPHHIMIIAMH M PYKOBOJISIIMMH MOJIOKESHUSIMH, a Takke 000 Bcex
HMEIOINXCS FOPUANUECKUX, METUIINHCKUX, ICUXO0JIOTMYECKHX, COLHAIBHBIX, aIMUHICTPAaTUBHBIX M BCEX MHBIX YCIyTrax,
MpaBo Ha JOCTYI K KOTOPBIM MOTYT UMETh KepTBbl. Kpome TOro, :epTBbl U MX HPEJCTABUTENIH JOJDKHBI UMETh IPaBO
3amparnrBaTh U MojaydaTh HHPOPMALUIO O MPUYNHAX, TOCTABHUBIIUX HX B MOJIOXKEHHUE XKEPTB, U O IPUYNHAX U YCIOBHSX,
BeIyMUX K TPyOBIM HApyIIEHHSIM MEXIYHApOIHBIX HOPM B OONACTH TIpaB 4YeNOBEKa M CEPHE3HBIM HApYIICHHSIM
MEX[yHapOAHOTO T'YMAaHHTApPHOTO IIpaBa, M 3HATh MpaBXy 00 3THX HapymeHHsAX». «OOHOBICHHBIN CBOJA NPHHIUIIOB
3aIIUTHl U TIOOUIPEHUSI TpaB YeNOBEKa MOCPEACTBOM OOprOBI ¢ Oe3HakazaHHOCTHIO» OOH, Kommccus mo mpaBam
genoBeka, 61-1 ceccus, UN Doc. E/CN.4/2005/102/Add.1, 8 ¢espanst 2005 r.: [puammm 1 rmacut, 4to 0OIUM
00513aTeNTbCTBOM T'OCYJapPCTB SBISAETCS «00ECTIeueHne HEOTHEMIIEMOT0 MIPaBa 3HATh MPABY O HAPYIICHUSIX).

®MACITY: Case of Ignacio Ellacria (Henacuo Dnnaxpua) v El Salvador, noxnan Ne 136/99 ot 22 nexabps 1999 r., m.
226, «He3aBucuMo oT mpoOiaeMbl OKOHYATENIbHOW OTBETCTBEHHOCTH, KOTOPasi B JIIOOOM Cilydae BCerjaa A0JDKHAa HOCHUTD
MHAMBUIYAJIbHBIA XapakTep U YCTaHaBJIMBATHCS C COONIOZCHHEM HaUIeNKAIINX CyAeOHBIX MPOLEIYp CYLIECTBYIOLINM
TpuOyHaIOM, HallaralioldM Haka3aHHe B COOTBETCTBHH C 3aKOHOM, JCHCTBYIOIIMM BO BpEMs COBEpIICHUS
MpECTYIUICHUsS, KaKI0e 00IIecTBO MMEEeT HEOThEMIIEMOE TIPaBO 3HATH MPaBy O NMPOH3OIIEAIIEM, a TAKKE O IIPHINHAX U
00CTOSATENHCTBAX COBEPIICHHS JAHHBIX NPECTYIUICHHH, YTOOBI N30eKaTh MOBTOPEHHS IMTOJOOHBIX COOBITHII B OymymieM.
B cBoro ouepens, HUKTO HE BIpaBe NPEMSATCTBOBATH POJCTBEHHHKAM JKEPTB Y3HATH, YTO CIYYHJIOCH C MX OJM3KHUMH.
JlocTynm K MCTHHE TpeAroiaraeT OTCYTCTBHE OTpaHMYeHMH Ha CBOOOMY BBIpaKeHHs MHEHUs...»; Bamaca Velasquez
(Pamaxa Benackec) v Guatemala, pemierne o Bo3menieHnn yiuepba u pacxoos ot 22 despans 2001 r., Serie C No. 91,
m.. 76 y 77, u Masacres de ElI Mozote y lugares aledafios (Pesns ¢ Dne-Mocome u oxpecmuocmsx) V. El Salvador,
peleHre 0 BO3MEIIeHUH yiepoa u pacxoaoB ot 25 okrsiops 2012 r. Serie C No. 252, m. 23.

2 JlononHuTe B nporokon I 1997 r. x JKeneBckum koHBeHIMsIM 1949 r., c1. 32 (OOmumit npunuun): «lIpu
NpUMEHEHHN TOoJIoXKeHnH Hactosimero Pasmena Bricokme JloroBapmBatomuiecsi CTOpOHBI, CTOPOHBI, HaXOMSIIUECS B
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KOH(JIIMKTE, U MEXIyHapOHbIE I'yMaHUTapHbIC OPraHU3aliy, YIOMsIHyTble B KoHBeHIMM U B HacTosmeM [IpoTokore, B
CBOEH HEATENbHOCTH TPEXJEe BCEro MUCXOAAT M3 IpaBa ceMeil 3HaTh O cyap0e CBOMX POJACTBEHHHKOBY». IIpeamOyra
Cratyra MeXayHapoaHOTO YroJ0BHOTO cyaa 1998 r. HamoMuHAaeT, YTO «00sM3aHHOCTBIO KaKIOT0 TOCYIapCTBa SABISETCS
OCYIIECTBIIEHHE €ro YTOJOBHOM IOPHCAMKIMM HaJ JIMIaMH, HECYIIMMH OTBETCTBEHHOCTH 3a COBEpIICHHE
MEX[yHapOIHBIX IPECTYIIIICHHI.

21 Cwm. Pasgen C OCHOBHOTO TEKCTA.

22 ECtHR: Kurt (Kypm) v Turkey, Ne24276/94,25 mas 1998 r.; Tas (Tac) v Turkey and others, Ne 24396/94, 14 nos6ps
2000 r.; IACtHR: Ignacio Ellacria v El Salvador, cm. mpum. 19 seimre; Gudiel (Diario Militar) v. Guatemala, nim. 286 u
301-302.

2z Tpasuno 117 B Customary International Humanitarian Law, Volume I, Rules ICRC, Cambridge University Press
2005, p.421. TIpaBuno 117 roacur, 4To «Kaxaas CTOpoHa KOH(MIMKTa 00s13aHa IPHHAMATH BCE BO3MOXHBIE MEPBI, YTOOBI
JaTh OTYET 3a JIMI, OOBSIBICHHBIX IPONAaBIIMMH 0e3 BECTH B pe3yJIbTaTe BOOPYXEHHOTO KOH(IMKTA M IIPEIOCTaBUTH
YIeHAM UX ceMeH BCI0 HMEIOIIYIocs Y Hee HH(popManuio 00 ux cyapoe». Takxke cM. cT. 32 JOIOIHATEIEHOTO MIPOTOKOIIA
I, mpum. 20 BeIme.

24 OGHOB/CHHBIHA CBOJ MPHHIIAIIOB 3AIIUTE W TOOLPEHHS MPaB YeNOBEKa IIOCPEICTBOM GOPHOBI ¢ GE3HAKA3AHHOCTHION
OOH, Komuccust no npaBam uenoseka, 61-s ceccusi, UN Doc. E/CN.4/2005/102/Add.1, 8 despans 2005 r. [pusmumn 1
TJIACUT, YTO OOIIUM O0O0S3aTeNbCTBOM TOCYIAPCTB SBIAETCS «O0OecIeueHHe HEOThEMJIEMOrO IIpaBa 3HATh NPaBIy O
HapymeHusx»; [IpuHnun 2 (HeoTbeMIIeMOe IIPaBoO HA UCTHHY) TTACHT, YTO «KaXIbIH HApOJ UMEET HEOThEeMIIEMOE IIPaBO
3HATh UCTUHY O COOBITHSX MPOIIIOTO, CBA3AaHHBIX C COBEPIICHHEM UYyAOBHINHBIX NPECTYIUICHUH, 1 00 00CTOSATENbCTBAX
U TPUYHMHAX, KOTOpHIE, MOCPEICTBOM MACCOBBIX WM CHCTEMAaTHYECKMX HAapYIICHWH, NPUBEIH K COBEPIICHHUIO 3THUX
npectyiieHui»; [IpuHnun 4 (mpaBo >kepTBBI 3HATH MCTHHY) NPEIyCMaTpHUBAaeT, YTO «HE3aBHCHMO OT KaKOro-JM0o
CyneOHOro pa3OHMpaTenbCTBa JKEPTBBI M MX CEMbH MMEIOT HEOTYY)XKJaeMoe IpaBO 3HATh MpaBay 00 0OCTOSATENbCTBAX
HapyLICHUH U B CIIydae CMEPTH WIIH UCYE3HOBEHUS - Cyab0Y sKepTBy»; [IpHHIMI 5(rapaHTHH OCYIIECTBICHNUS MIpaBa 3HATh
uctuny) racut: «['ocynapcTBa 00s13aHBI IPHHIMATh COOTBETCTBYIOLIME MEPHI, B TOM YHCIIE MEpHI, HEOOXOIUMBIE IS
obecrieueHNs He3aBUCUMOTO U 3P (PeKTUBHOTO (HYHKIIMOHUPOBAHUS CYJACOHOH BIACTH, C LIENBIO PEaTn3alliy [IpaBa 3HATh
uctuHy»; PykoBomsamue npunnunsl OOH mo BHyTpeHHemy mnepememenuto, nmpuHmmnsl 16(1) u 17(4) UN Doc.
E/CN.4/1998/53/Add.2, 11 despanst 1998 1., rnacsat: «Bce BHYTpEHHE MEpEMEIICHHbIC JHMIA UMEIOT MPaBO 3HATH O
Cynp0e ¥ MECTOHAXOXKICHUH CBOMX UCUE3HYBIINX POJCTBEHHUKOBY.

% UN GA Res 59/189, 20 nekabpst 2004 r.; UN GA Res 61/155, 19 nexadpst 2006 r.; Pesomrormn Komuccun OOH mo
npasaM yenoBeka, Res 2002/60, 25 anpernst 2002 r. u Res2004/50, 20 anpess 2004 r. — Bce 3TH JOKYMEHTBI yTBEPXKIAIOT
npaBo ceMed 3HaTh O CyIb0e CBOMX PpOJCTBEHHHMKOB, IPONABIINX 0O€3 BECTH B BOOPYXCHHBIX KOH(QIIMKTaX.
TTapnamenrckas accambies CoBera EBporisl Taxke BbIpa3mia 03a004e€HHOCTD Cyab00i MCUE3HYBIIUX JIAI] ¥ IIPABOM HX
ceMei 3HaTh 00 UX cyns0e, B ToM yucie B oTHouieHun Ynmn (31-s1 opauHapHas ceccust, pacnopspkerne Ne 381, 28 nioHs
1979 r.) u Kunpa (PACE Rec. 1056, 5 mas 1987 r.).

26 Cwm. mpum. 19 BBImTe i pasgen B 0CHOBHOTO TeKcTa.

%" BoeHHbIe pykoBoactBa ApreHTuHBI, ABcTpanun, bensrun, Kamepyna, Keann, U3panmns, Manarackapa, Ilepy, Ceeppa-
Jleone, Ucnanuu, Ykpaunsi, Benmukooputanuu u CIIA comepkaT moyiokeHHs O MpaBe ceMei 3HATh O Cyabbe CBOMX
POACTBEHHUKOB.

28 3akon BocHum u T'epuerosunbl 06 ucuesnyBmmx jumnax 2004 r., cT. 3, cM. OCHOBHO#M TekcT Ha c. 12.iii; Ywmu:
VupexeHre HalMOHATEHOTO OpraHa 1o KoMmeHcauu 1 npuMupenuto (1992 r.) (c m3menennsmu 2004 r.), cr. 10 (cm.
BbIIIE 1. 12.1ii OCHOBHOTO TEKCTA).

% [Mamara o mpaBaM denoBeka bocHum u IepueroBunbl: Jlema o CpeOpeHmile, pemieHHE O TPHEMIEMOCTH U TIO
cymectBy ot 7 mapta 2003 1., nema NeNe CH/01/8365 et al, mr 191, 181 u 220 (3) u (4), B koTopbix Cyz yCTaHOBHII
HapymieHus cT. 8 1 3 (9KBUBaJICHTHBIE TIpaBaM, ycraHOBIeHHBIM B EKITY) B pe3ynpraTe HemH(DOPMHUPOBAHHS 3asBUTEICH
00 UCTHHHOI1 cy0e X POJCTBEHHUKOB U HENpoBeaeHHs 3G PeKkTHBHOTO paccienoBanus. B nene, paccmorpernnom KC
Komym6un Ne C-575/05, 25 utons 2005 r., [Inenym Koncrurynmonsoro cyzna Komymonu ykaszan: «Ocoboe ynoMuHaHne
B [3akoHe 975 ot 2005 r.] 0 kepTBaxX M WX POJCTBEHHHKAX W 3HAHHU O CyJbOE HMCUC3HYBIIUX WM TMOXHUIICHHBIX HE
MOXKET IMOHMMAThCs WHaye Kak HamepeHne KoHrpecca HOA4YepKHYTb, YTO HUMEHHO DPOJCTBEHHHKH ITOXHMIIEHHBIX U
MCYE3HYBIINX JIOJDKHBI CYMTATHCSI OCHOBHBIMH aJipecaTaMi MH(OPMAIMK O XKepTBax, YTO HE MOJPa3yMeBaeT HHUKAKOTO
OTpaHWUCHHS TpaBa JAPYTUX JKEPTB WM OOIIECTBAa B IENOM 3HATh HCTHHY», C. 234. Koncrurymmonnsii Cyn Ilepy
nocranoBu1 B gene Genaro Villegas Namuche (18 mapra 2004 r.), 9TO «ITOMHMO KOJUIEKTHBHOTO H3MEPEHHs MPABO
3HaTh HCTHHY OONafaeT WHAMBHIAYaJIbHBIM H3MepeHHeM. TakuM HHAMBHIYaJbHBIM IIPABOM OOJIaJaloT >KEPTBBI, HX
POACTBEHHUKHU M OnM3kue K HUM juua. [IpaBo 3HaTh 00OCTOSITENbCTBA HapyLIEHUIl MpaB yeloBeKa U, B CIydae CMEpTH
HJIA UCYEC3HOBCHHUS, - Cy}lb6y JKEPTB, HE MOJIC)KUT CPOKY NAaBHOCTH. .HI/ILla, KOTOPBIX MPAMO WA KOCBEHHO 3aTPOHYJIO
IpeCTyIJICHHE TaKoro Maciuraba, Bceria MMEIOT MpaBo 3HATh, B YACTHOCTH, KTO COBEPIIMI MPECTyIUICHHE, KOTra, TIe,
KaKk W To4YeMy djkepTBa Obula Ka3HEHa, M MECTOHAXOXKICHHE €€ OCTAHKOB, Ja)XX€ €CIM C MOMEHTa COBEpILICHUS
NPECTYIJICHUS MPONIJIO MHOI'O BPEMEHMY.

%0 Cw. mpem. 24 B,

31 Cw. mpum. 24 B,

%2 Cy. mpum. 19 B,

33l'[peaMGyﬂa Pumckoro craryra MexmyHapoIHOTO yroiioBHOTO cyaa; Pezomtonms ['enepanpHoit Accambien 2583
(XXIV) ot 15 nexabps 1969 r. «HakazaHne BOEHHBIX PECTYITHUKOB U JIHLI, COBEPILUBIIUX NPECTYMICHUS IPOTHUB
YeJI0BEYECTBAY, [IACHT, YTO «TIIATENILHOE PacCiieIOBaHNE» BOCHHBIX MIPECTYIUICHUH U MPECTYIUICHUIH IPOTUB
YEJIOBEYECTBA, a TAKXKEC HaKa3aHUEC BUHOBHBIX B UX COBECPIICHUN «IIPEACTABIACT c000Ii BaKHBIN DJIEMEHT
IPEIYNPENKICHUS TAKUX MPECTYIICHHH, 3aIIUTHI IIPaB YeJI0OBEKA U OCHOBHBIX CBOOO/I, MOOLIPSIET IOBEpHE, COACHCTBYET
COTPYAHHYECTBY MEKAY HAPOJAMHU M MEXIYHAPOJHOMY MHUPY U 6€30MacCHOCTI.
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% Cwm. Varnava (Bapnasa) and others v Turkey (Ne 16064/90) ot 18 centsbpst 2009 r., B kotopoM CyJl YCTAHOBHT
JUISIIeecs] HapyLIeHUe CT. 2 B pe3ybTaTe HEMPOBEACHNUS BIACTIMH 3P PEKTUBHOTO pacCieI0BaHUs CyAbObI IPEKOB-
KAIPUOTOB, NCYE3HYBIINX B 00CTOATENBCTBAX, IPEACTABISABIINX YTPO3Y Ul UX XKHU3HU; CM. Takxke Brecknell (Bpexuenn)
v UK u McKerr (Maxkepp) v UK, npum. 17 BbIIIe; a Takxke, HaIpEMep, Y€UCHCKHE Jiesla 00 HCIE3HOBEHHH, B KOTOPBIX
OBUIM yCTaHOBJICHBI HapyIeHus cT. 2 U 3: Bazorkina (basopkuna) v Russia (Ne 69481/01); Betayev and Betayeva
(Bemaes u Bemaesa) v Russia (Ne 37315/03).

% Cyx TamKke OTMETHI B3aMMOCBS3b IPaBa 3HATH MCTHHY C APYTHMH IIpaBaMi, TapaHTHPOBAHHBIME KOHBeHIwMeH,
HanpuMmep, NpU PAacCMOTPEHHM IpaBa HA COOOIICHHE M IOJIy4eHHe HHGPOpMAlMH B PaMKaX YCTaHOBICHHOIO B
KonBeHuuu npasa Ha cB0OOLY BbIpaxkeHust MHeHHs (cT. 13), CM. MACITY, Gomes-Lund et al (Guerrilha do Araguaia) v
Brazil, mpenBapurenbHbie BO3paKeHHs, CYIIECTBO [eja, BO3MEIIEHHE yiiepba u pacxojos, 24 Hostopst 2010 r., m. 83;
MAKIIY, T'ogoBoii moxnan MexxaMepUKaHCKONW KOMHCCHH TIO IpaBaM d4eoBeka, Jloxnax YmpaBieHUs CHEHHaTbHOTO
JTOKJIATIMKa TI0 BOIPOcaM cBOOO Il BEIpakeHHs MHEHUS, 4 Mapta 2011 r., c. 283, m. 1.

% MACIIUY, Velasquez Rodriguez v. Honduras, pemenue 1o cymectsy, 29 moms 1988 T., mw. 181.

¥ MACIIY, Bamaca Velasquez v. Guatemala, pemenne o cymectsy, 25 Hos6ps 2000 r., mw. 201.

% MACIIY, Gonzalez Medina (Ioncarec Meduna) v Replblica Dominicana, mpeBapuTensHbie BO3PAKEHIS, PELICHHE
[0 CYIIECTB U O BO3MelIeHHH yiuepba u pacxomos, 27 despans 2012 r.; Gelman (Xervman) v Uruguay, perieHue 1o
CYILIECTBY U O Bo3MeleHun yiepba, 24 ¢espans 2012 r.; Chita Nech v Guatemala, npeaBaputenbHbie BO3paskeHHS,
pellIcHie MO CYIIECTBY M O BO3MENICHHWH ymiepOa u pacxomos, 27 mas 2010 r.; Gomes-Lund et al (Guerrilha do
Araguaia) v Brazil, npexBapurenbHble BO3paXKEHHS, PEIICHHE M0 CYLIECTBY M O BO3MEIIEHHH yiiepba U pacxoos, 24
Hos16pst 2010 r.; u Radilla-Pacheco v Mexico, npeaBapuTesbHbIe BO3PaXKCHHS, PELICHNE 110 CYIIECTBY U O BO3MCILICHUH
yiep6a u pacxooB, 23 Hos0ps 2009 T.

®MACIIY, El Mozote Massacre v El Salvador, pemenne mo cymecTBy H 0 BO3MEIICHHH ymepGa M Pacxomos, 25
okrsOpst 2012, m. 242; Rio Negro Massacres (Pesus ¢ Puo-Heepo) v Guatemala, mpemBapureiibHble BO3pasKeHUS,
pelIeHre Mo CyIIeCTBY M O BO3MelleHHH ymmepba u pacxomos, 4 cenrsiops 2012 r., m. 191; Las Dos Erres Massacre
(Pesns ¢ Jlac [oc Oppec) v Guatemala, mpexBapuTenbHble BO3PaKEHHUS, PELICHHE IO CYIIECTBY M O BO3MEIICHHU
yiiep6a u pacxozos, 24 HosOps 2009, m. 105; ltuango Massacres (Pesus ¢ Hmyaneo) v Colombia, npensapurensHbie
BO3PaKCHHS, PEIICHHE TI0 CYLIECTBY M O BO3MEIICHHH yiep0a u pacxo/os, | uroms 2006 r., . 289; Mapiripdn Massacre
(Pesns ¢ Manupunan) v Colombia, pemienue mo cyriecTBy u 0 BO3MELICHUH yiiepOa i pacxoios, 15 centsops 2005, m.
216, u Bulacio (Byracuo) v Argentina, penienue 1o CymiecTBy u 0 BO3MEIIEHHH yiepOa u pacxoos, 18 centsdps 2003
r., m. 114.

40 Zambrano Vélez y otros (Cambparno Benec u opyeue) Vs. Ecuador, peieHne o CymecTBy i 0 BO3MEIICHAN yIep6a u
pacxozoB ot 4 utois 2007 r. Serie C No 166, . 128.

“I MACITY, Almonacid Arrellano v. Chile, npexBapurenbHeie BO3paskeHH s, PELICHAE MO CYIECTBY I O BO3MEIICHHH
yiiep6a u pacxooB, 26 ceHrsiops 2006 r., n.150; La Cantuta (Jla Kanmyma) v. Per(, npeaBaputenbHbie BO3PAKCHUS,
pelIeHre Mo CYIIECTBY U O BO3MEIIEHNH yiepOa i pacxomos, 29 Hosops 2006 r., m.224; u Gudiel Alvarez y Otros
(DiarioMilitar) v. Guatemala, mpeaBapuTenbHbIe BO3paXeHH s, PELICHHE IO CYIIECTBY U O BO3MEIIECHUH yiepOa u
pacxoz0B, 20 Hosi0pst 2012 r., mm. 294-302.

2 Cm., nanpumep, kak Cyj HCTIONB3yeT paGoTy KoMucenn mo mposicHeHn o neropun B ['Batemale ¢ 5Toit tenbio - Gudiel
v. Guatemala, npum. 41 Beie, . 294 — 302.

“3 MACIIY, La Cantuta v Per(, peleHne 1o CyIecTBy 1 0 BO3MELICHIN yIep6a 1 pacxoxos, 29 Hos6ps 2006 r., 1. 157.
4 Coenamaromtee muenme cynsi Kancano Tpunmane B nere MACITY Barrios Altos v. Perd, pemrenne o cymectsy ot 14
Mmapta 2001 r.

> MACIIY, Barrios Altos v. Per(, pemerne mo cymectsy ot 14 Mapra 2001 T ., m. 41.

“® MACIIY, Barrios Altos v. Perl, pemenne mo cymectBy ot 14 mapra 2001 r., m. para.43. HeBosMOXHOCTB
MPEIOCTABICHHS aMHUCTHH 3a MPECTYIUICHUS] IPOTHB YEIOBEYECTBA U BOCHHBIC MPECTYIICHUS B OUepPEIHON pa3 ObLia
noxuepkuyta B neie Almonacid-Arellano et al v. Chile, npensaputenbHbie Bo3paXkeHHsI, pelIeHHE MO CYIIECTBY H O
BO3MEIICHUH yIIlepOa U pacxooB, 26 centsops 2006 r., nm. 105-114.

4" MACIIY, Almonacid Arrellano v. Chile, npegsapuTensHbie BO3paKeHHs, PEIICHHE MO CYMECTBY H O BO3MEIICHHH
yiiep6a u pacxooB, 26 centstopst 2006 r., ni.152 u 111; u Goibur( et al. v. Paraguay, pemienne mo CymiecTsy u o
BO3MELICHUH yiiepOa u pacxonos, 22 ceHts0ps 2006 T., . 128.

“8 MACIIY, Almonacid Arrellano v. Chile, npegsapuTensHbIe BO3paskeHHs, PEIICHNE MO CYIMECTBY M O BO3MEICHHN
ymep0Oa U pacxomoB, 26 centsops 2006 r., mm.105- 122.

* MACITY, Almonacid Arrellano v. Chile, npexsapuTesbHble BO3PaKEHHs, PEIICHHE 110 CYLIECTBY M O BO3MELICHHH
yuiepba u pacxoJioB, 26 centsops 2006 r., . 42-51.

%0 Cpexn apyrux npumepos: MACITY, Moiwana Community v. Suriname, mpeaBapuTelbHbIe BO3PAKESHHS, PELICHHE 110
CYIIECTBY M O BO3MelleHHH yiiepba u pacxonoB, 15 wmrons 2005 r., m. 43; Rio Negro Massacre v. Guatemala,
IpeBapUTEIIbHBIC BO3PAKECHUs, PEIICHHE IO CYIIECTBY M O BO3MEIIeHWH yuiepba M pacxonos, 4 cenrsiops 2012 r.
(amrnuiickuit Texct oTcyrcTByer), . 37 u 257, Massacre of EI Mozote y lugares Aledanos v. El Salvador, pemenne mo
CYIIECTBY M O BO3MEILCHHH yIepOa U pacxooB, 25 okTa0ps 2012 r. (aHTIHUCKHUIA TEKCT 0TCYTCTBYET), 1. 30, 242 1 300;
u Las Dos Erres Massacre v. Guatemala, npensaputenbHble BO3paXeHHs, PEUICHHE M0 CYIIECTBY M O BO3MENICHHH
ymep6a u pacxonos, 24 HosOpst 2012 1. (aHTIHICKUIT TEKCT OTCYTCTBYET), Il 45, 136, 148 u 151.

*! loxnan Tenepanproro Cexperapst 0 BOCCTAHOBICHHH 3aKOHHOCTH M OTIIPABIICHHS IPaBOCYAUS B MEPEXOTHBIN Mepuos
B KOH(JIMKTHBIX ¥ MOCTKOH(IMKTHBIX obuiecTBax (S/2004/616), m. 50.

52 [TonHbIi CTIMCOK, coxep aluii mocneHue Aanuse, cM. B P. Hayner, Unspeakable Truths: Transitional Justice and the
Challenge of Truth Commissions, 2™ ed., London, Routledge, 2011, Annex, chart .
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58 MupHsle cornamenus B Mexuko ot 27 anpens 1991 r. (CanbBanop); OcioBckue cornaumierus 1994 r. (I'saremana);
Mupusie cornamenus B Jlome 1999 r. (Ceeppa-Jleone).
% On the Establishment of a Commission for Reception, Truth, and Reconciliation in East Timor, UNTAET Regulation
2001/10, 13 uromst 2001 r. (c moCIEeAYIOMMUMY U3MEHEHHSMHE, BHeCeHHBIMH [TapiamenTckumu 3akoHamu 17/2003,
13/2004 n 11/2005).
Jlokiazt He3aBHCHMOH MEXKTyHapOJHOH KOMHCCHH TI0 pacciieoBaHnio coObrtuii nrons 2010 r. B FOxHOM

Keiprescratne (KIC Report), maii 2011 r., Kpatkoe conepxanue, 1. 1.

®|IFFMCG Report, Vol. I, centsiops 2009 T., c. 2.

S"Hampumep, 3axon FOAP 0 cozeiicTBIH HALMOHANEHOMY €IMHCTBY 1 MpUMHpernio Ne 34 1995 T. | KOTOpBIM Gbia
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