CoBMecCTHble npeaBapuUTeNbHblie 3aMe4yaHus B CBSA3MU C
pa3pabortkoi NMpoTtokonos 15 n 16 k EBponenckon
KoHBeHLUMM O 3alyuTe NpaB YesioBeKa U OCHOBHbIX cBO60p

MexpayHapoaHas AMHUCTMS M MexayHapoaHas komuccuns topucto (ICJ), a Takke LeHTp
AIRE, XenbcuHKCKUiA (boHA NpaB 4yenoBeka, «XbtoMaH PaiiTc BoTu», VIHTEPAVITC, JUSTICE un
MpaBoBasi mHuuMatTMBa «OTKpbITOE 06LWECTBO»  pafbl BO3MOXHOCTW MpPeACTaBUTb CBOU
npeaBapuTenbHble 3aMeyaHus MNo  BOMpocaM, KoTopble 6yayT obcyxpaaTbCs B Xode
pa3paboTku MpoTokonoB 15 n 16 k EBponelickoit KoHBEHLMM O MpaBax YenoBeka.

A. MpoTokon 15 k EBponenckon KOHBEHL MM O NpaBax YesioBeKa
1. YkazaHne B [peambyne Ha npuHUMnNbI CBO60AbI YCMOTpPEHMS ¢
cy6cupnapHocTn

B naparpacde 12(b) BpaiiTOHCKOW Aeknapauum npegnaraeTcs BkOUUTL B [peambyny
K KOHBEHUMM yKasaHuMe Ha MpuHUMN CybCMAMApHOCTM U AOKTPUHY CBOGOAbI YCMOTpEHUS,
BblpaboTaHHble Cya0oM B NPaBONpPUMEHUTENBHONM NpPaKTUKeE.

Mbl NPUBETCTBYEM [OCTUrHYTHI B BpaliTOHE KOHCEHCYC O HEYMECTHOCTM BHECEHUS OBbIX
M3MEHEHWA B MaTepuasbHble NONIOXEHUS KOHBEHLIMM, OTHOCALUIMECS K 3TUM [BYM
npuHumnaM. OTKNOHMB NPEASIOXXEHME O BHECEHWMM TaKOM MOMPaBKM [eneraTbl 0CO3HaBaM,
YTO ApYrvMe OCHOBHbIE MPUHLWMbBI MHTEPMPETALMM HE MEHEE BaXkHbl ANS peanmn3auum Cynom
npaB, 3aKpenieHHblX B KoHBeHUMM. K TaKOBbIM OTHOCATCA: MPUHLMM COPa3MEPHOCTU;
NMOHUMaHNe KOHBEHUMM KaK <«KWBOFO WHCTPYMEHTa» W MpUHUMN  AMHAMUYECKOh W
3BOJIOLIMOHMPYIOLLEN MHTEPNPETaLMn; NPUHLMIM, COrNacHO KOTOPOMY MpaBa A0/MKHbI HOCUTb
NnpakTUYecknini U 3cdeKTUBHLIN XapakTep, a He TEOPETUYECKUA WM WIMIO30pHbIA;a Takxke
MPUHLUMN HEeZOoNyCTUMOCTM HapyLeHWsl CaMol CylWHOCTWM Kakoro-nMbo w3 npas. Hapsay c
NoHsITMEM cBO6OAbI YCMOTPEHUSt M MpuHUMNOM cybcuamapHocT Cya MCMONb3yeT 3Tu
NpUHLUMNbI  CyAebHOW WHTEpNpeTauny, NpUMeHss CTaHAapTbl KOHBEHUMM K MHOXECTBY
KOHKPETHBIX 1 C/TOXHbIX 0BCTOSTENbCTB AES, HanNpPaB/siEMbIX Ha €ro pacCMOTPeEHUE.

OpHako Mbl COXaneeM, 4YTo B pe3ynbTaTe pelleHns BKIYUTb CyaebHble MPUHLMMLI
UHTepnpeTaummn B TekcT Mpeambynbl KoHBEHUMM Bblin BblGpaHbl MLb cBO60AA YCMOTPEHMS
W NpvHUMN cybcuamapHOCTH, a Apyrue, He MeHee BaKHble, MPWHUMMbI MHTeprpeTauuu,
npumMeHsieMble CyaoM, ocTanncb 6e3 ynoMuMHaHusi. TeM He MeHee, Mbl YAOBNETBOPEHbI TEM,
yto bBpaifToHcKas Aeksnapauusi NPU3bIBAET JMWb K OTPaXEHWI0 3TUX MPUHUMMIOB B
Mpeambyne, npusHaBasi, 4YTO WX pas3BUTUE W MpuUMeHeHne octaetcs 3a CyaoM. Mbl
npueetcTteyeM MHeHune PKIY, 4yTO nonpaBka «AO/MKHA OCTaTbCAa B paMKaxX KOHCEHCYyca,
JIOCTUIHYTOrO B BpailToHCKOM Aeknapaumn, cobnoaath 6anaHc cylecTByioLei npeambysbl 1
6bITb MOHSTHON LUMPOKOIi OBLIECTBEHHOCTM 1.

Beuay Bblecka3aHHOro:

e Mbl Mpu3biBAaEM rOCyAapPCTBEHHbIE CTOPOHbI K COBNOAEHUO (DyHAAMEHTANbHOMO
MPUHUMMNA, COrNMacHO KOTOpPOMY OnpefeneHne MapaMeTpoB CcybcnanapHoCcTn U
npuHUMNa cBoboabl YCMOTPEHMSI BXOAMT B (PyHKUMM CyaebHONM MHTepnpeTauuu, u
rapaHTMpoBaTb, YTO MNpeA/araeMoe BK/OYEHWE 3TMX MpuHUMnoB B [lpeambyny
KoHBeHUuM He ByaeTt nocsraTb Ha 3Ty posb.

e Mbl nonaraeM, 4To 3TOT OCHOBOMOMAralOWMA NPUHLUMN ByAeT Haunyywmm obpasom
CO6MIOAEH, @ KOHCEHCYC, AOCTUTHYTbIN B bBpaiiToHe, - HaunyywuMm o06pasoM
NpeacTaBfieH 3a CYET YNOMMHAHWMA NPUHUMNOB CcybcuamapHocTn u - cBoboabl
YCMOTpeHUusi 6e3 pacKpbiTUs MX cofepxaHusi. Takol noaxon 6bin 6bl Haubonee
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YMECTHbIM U Npu BblpaboTke GOpMYyNMpPOBKM NonoxeHus [Npeambynbl, KoTopas He
NoAXOAUT A1t NOAPOBHOr0 U3NOXEHMSI NPABOBbIX KOHLEMLWIA.

e [lpeambyna AomkHa OrpaHWUMBATLCA YTBEPXAeHWEM 06 ob6s3aTenbCTBe 3aluuThbl
npaB no KOHBEHUMW B COOTBETCTBUM C MpWMHUMNAMKU CyAebHOM WHTeprnpeTauuu,
TaknuMK Kak (B TOM 4MCE) NpUHUMNGLI Cy6cManapHOCTU U cBOBOAbI YCMOTPEHUS, rae
3TO0 yMecTHO. Tawke B [lpeambyne MOXeT coAepXaTbCsl YMOMWHAHWE O Apyrux
CYLLECTBYIOMX MpUHUMNAxX cynebHon uHTepnpeTauun. B nobom ciyvae, nepeyeHb
NPUHUMNOB CyaebHON MHTepnpeTaumn Bceraa A0/MKEH HOCUTb MIMIOCTPATUBHBIM, a
He ncYepnbIBaOLLMIA XapakTep.

e Cyn o6bsi3aH BbIHOCUTL 6ecnpucTpacTHble pelleHuss no  nbbiM  BOMpocaMm,
HaxoAALWMMCS Ha €ro paccMOTpeHuu. MoaToMy 060N MOSICHUTENBHEIN MEMOPaAHAYM
K noripaekaM B KOHBeHUMIO JOSDKEH oTpaxaTb npaktuky Cyaa B OTHOLUEHUWU 3TUX
MPUHLMMNOB, @ He COOCTBEHHYID WHTEprpeTaumuio WM NOAUTUYECKUe 3asiBfieHUs
roCyZlapCTBEHHbIX CTOPOH.

2. CokpawieHue cpoka ans obpaweHums B Cyq

B cBasv ¢ maparpadom 15 (a) bBpaAToOHCKOW pAeknapauuMM 0 COKpalleHUn
LIeCTMMECSYHOro cpoka ans obpaweHns B Cya, Mbl 6bl XOTENM BHOBb NOAYEPKHYTb, YTO B
pesynbTaTe 3TOW MOMPaBKM MOXET O6biTb HeonpaBAaHHO OrpaHM4YeHa CrocobHOCTb
3asBuTeNen obpawatbcs B Cya,.

370 npepnoxeHve 6bN0 BHeceHO 6e3 [OCTaTOMHONO BPEMEHW Ha OCMbIC/IeHWe ero
NOTEHUMANbHOrO BO3AENCTBUSI Ha 3asBWTENel, Ha KayecTBO >anob Mo CylwectBy M Ha
apdekTMBHOCTL paboThl Cyaa.

LLIeCTUMECAYHBIN CPOK MMEET peLLatoLee 3HaYEHNE BO MHOMX OPUCAMKLIMAX, B YACTHOCTM
TaMm, rae 3asiButenend nMbo BOO6GLIE He YBEAOMASKOT O BCTYMMBLUMX B CWUY PELIEHUSX
HaLMOHasbHbIX MHCTaHUMIM, B0 AenaloT 3TO C ANUTENbHONM 3aaepkkol. CokpallleHne cpoka
[Nsi NoAaymn Xanob HaHeceT 0cobbli yLIep6 UMEHHO B TaKMX Clly4dax.

KpoMe TOro, noTeHuManbHbIM 3asiBUTENSAM A0MDKEH ObITb NPeAoCTaBNeH AOCTAaTOYHbIN CPOK
NS NoAroToBkU anobbl B Cya, B TOM 4yucie Ans mnoucka HeobxoamMoii opuanMYecKom
MOMOLUM M KOHCynbTaumii. CoKpalleHne cpoka, AOCTYMHOMO XXepTBaM Ans NoAaum xasnobbl, C
WeCTM A0 YeTbipex MecsueB CoAepXUT B cebe 6OMbLUON PUCK WUCKIIOYEHUSI 3asiBUTENEN,
NPOXWBAIOWMX B reorpaduyeckM OTAaNEHHbIX palioHax, He WMeWwmux AocTyna K
KOMMYHMKALMOHHbBIM TEXHOMOMMAM (TaKUM KaK MHTEPHET), NN, CO C/IOXKHbIMM AenaMu Unn
OPUCTOB, UMEIOLUMX HEAOCTATOYHbIN OMbIT MOArOTOBKM MM Moaayn xanob B Cya, a Takxke
AL, C OrpaHWYeHHbIM AOCTYNMOM K YC/yraM OpUCTOB, 06nafaloWwmx A0CTaTOYHOM
KBanudukaumnein.

Mo3ToMy, npexae YeM roCyAapCTBEHHbIE CTOPOHbI PAcCMOTPST BOMPOC 06 M3MEHEHUM
CYLLECTBYIOLLEr0 CPOKa, HEOBXOAMMO NMPEeAOCTaBUTbL BPEMS AN KOHCY/IbTalMK, B TOM YKCTE C
NpeacTaBUTENAMM 3asiBUTENEN, MPOXMBAOWMX B CTPaHaxX C OrpaHUYEHHbIM [OCTYMOM K
OPUANYECKONM MOMOLLM U TEXHOOTUSIM.

Jlloboe coKpalleHWe LWeCTUMECSYHOro Cpoka AO/MKHO B 06s3aTeflbHOM — Mopsiake
COMpOBOXAATbCA aAAEKBATHLIMU TrapaHTUSIMKW, MO MaKCMMyMy OrpaHuuMBaolmMmn noboe
OTpuUATENbHOE BO3[AEMCTBME HAa BO3MOXHOCTb 3asBUTENs obpatutbca B Cya. [Mpw
YMEHbLUEHUN CPOKA C LUECTU [0 YETbIPEX MecsieB HeO6XOAMMOCTb aleKBATHLIX FapaHTWi
3alUMTbl OT HECrnpaBeAIMBOCTU CTAaHOBUTCS elle ocTpee. Mbl nonaraeM, 0CO6eHHO B CBETE
HeAoCTaTKa BPEMEHM Ha OCMbIC/IEHME MOTEHUMANIbHOrO BO3AEWCTBUS 3TOMO M3MEHEHUS, UTO
nobble  M3MEHEHWsI [O/KHbI  COMPOBOXAATbCS  MPUHATUEM  KOHKPETHBLIX  MOIOXEHWIA,
NO3BONAIOLLMX PYKOBOACTBOBATLCS CyAeOHOWM AMCKpeuMen B Aenax, rAe COKpalleHue Cpoka
MOXXET MPUBECTU K HECNpaBeA/MBOCTUM WM rae 6yaeT HecopasMepHO OrpaHWYEHO Mn B
OCHOBE CBO€V NOAOPBaHO NPaBO Ha MHAVMBMAYaSIbHYO Xasoby.



3. OTKa3 OT KOMNeTeHUUU U nepepava aen B bonbluyro Manaty

Mbl MPUBETCTBYEM MNPEASIOKEHME O JIMLUEHUM CTOPOHbI B A€Ne BO3MOXHOCTM BO3paXkaTb
NnpoTMB nepedaun [lanatol KOMMETEHUMM MO pPaccMOTpeHuio fena bBonbuioi ManaTe
(naparpad 25 (d) bpaidiToHCKOI Aeknapauum).

B. MpoTtokon 16 k EBponeickon KOHBEHL MM O NnpaBax YyesioBeKa

KoHcynbTaTUBHbIE 3aK/IlOUEeHUs

Mbl 0TMeYaeM cofaepxkalleecs B bBpalTOHCKOM Aeknapauny npeanoxenune o HageneHun Cyaa
MOMHOMOUYMSIMU MO BbIHECEHWMIO KOHCYNbTATUBHBIX 3aK/IIOUYEHUI MO 3amnpocy HaLMOHANbHbIX
cynebHbix opraHoB (naparpad 12 (d) BpaiiToHcKoi geknapauum).

B npuHUMNE, Mbl MONOXWUTENBHO OTHOCMMCS K MPEANOXEHUSIM NO HazeneHwio BonbLioi
Manatbl Cyaa NOMHOMOYMSMM BbIHOCUTbL 3aK/IOYEHMSI MO 3anpoCy HaUMOHAaNbHbIX CyAoB, B
OTHOLUEHWMN pELLEHUIA KOTOPbIX HALMOHaNbHOE 3aKOHOAATENbCTBO He NpeaycMaTpuBaeT
CynebHbIX CPeacTB 3almTbl. HauuoHanbHble Cyabl, BbIHOCSILME OKOHYaTESIbHbIE peLLeHUs,
XapakTep  KOTOpbIX ~ He  Bceraa  yAOBNETBOPSIET  TpeboBaHMIO  McYepraHus
BHYTPUroCyAapCTBEHHbIX CPEACTB 3alUMTbl, TAKKe AO/HKHbI MMETb BO3MOXHOCTb 0bpaLlaThbCst
C nopobHbIMM 3anpocaMu. Mol cornacHbl ¢ CyoM, YTO 3TOT MEXaHW3M B [0SIrOCPOYHOMN
nepcreKkT1Be MOXET ObITb MOSIE3eH ANs YKpenseHns 3(heKTUBHON CUCTEMbI 3aluMTbl NpaB
yenoseka B Espone®. KoHcynbTaTuBHble MHeHWs Cyaa MOryT MOMOYb HaLMOHaNbHBIM CyaaM B
ynydweHun peanusaumm EKMY Ha HauMOHanbHOM YpoOBHE M B COKPALLEHMM Yucia
noaasaeMbix B Cyza »xanob no KOHKPETHOMY BOMPOCY.

Bo3MOXHOCTb ObpalleHMss C Takoro pofa 3anpocamy CriefyeT OrpaHvuMTbL Aenamu, B
NepcrnekT1Be CNoCoO6HbLIMKU OKa3aTb Cepbe3HOE BO3AENCTBME Ha NpUMeHeHne KoHBeHUMK. 3TO
MOMOXET COBEPLUEHCTBOBaHMIO peanu3aumm KOHBEHUMM Ha HauMOHANbHOM YPOBHE M B TO Xe
BPEMSI NO3BOMMT MOBLICUTL Npou3soanTenbHOCTb Cyda. K 3Tol kaTeropun cregyeT OTHECTM
fjena, obHapyXuBalolMe MOTEHUMANIbHYIO NpobneMy CUCTEMHOMO WM CTPYKTYPHOro
XapakTepa, MOCKOMbKy OHM npenocTaBnsioT Cyay BO3MOXHOCTb AaTb SICHbIE YKa3aHusl B
OTHOLUEHMN MHOTOYMCIIEHHBLIX MOTEHUManNbHbIX Aen, 3aTparMBalolmx TOT XKe BOMpoc.
MpencraBneHve O xapakTepe fen, Ha KOTOpble TakKke MOXET pPacnpoCTpaHATbCS
KOHCYNbTaTUBHOE 3aK/oveHne, MoXeT AaTb cT. 43(2) EKIMY.

[ns Toro, 4Tobbl NPOLECC BbIHECEHUSI KOHCYITAaTUBHOIO 3aK/OYEHNS He YyTpaTUI CMbICna U
COOTBETCTBOBAs 06Lel Lenm BbipaboTkM 3(PhEKTUBHIA CUCTEMbI, BOMPOCHI, MOCTAB/IEHHbIE
3anpaluMBaloWMM CyaebHbIM OpraHoM, AO/MKHbI 6bITb CPOPMYIMPOBaHbI AOCTAaTOYHO TOYHO.
Cyn JpomKeH Mosb30BaTbCs CBOBOAON OTKNOHEHMSt 3aMpOCOB O  KOHCY/IbTAaTMBHOM
3aK/I0YEHNS; OAHAKO TAKOW OTKa3 AO/MKEH 6biTb MOTUMBMPOBAHHBLIM. YTOObLI HE Neperpy»atb
bonbwyto ManaTy, pelweHne O MPUHATUU MM OTKIIOHEHMM 3anpoca MOXET MPUHMMATLCS
Komnnernein u3 nsaTu cyaem.

MpaBUTENBCTBO rOCYAAPCTBA, YEM HaLMOHAsbHbIA CyaebHbI opraH 0bpaTuscs C 3arnpocoM O
KOHCyNbTaTUBHOM  MHEHWM, @  TakkKe  MOTeHUManbHble  3aBUTENM,  HOPUCTHI,
HENpPaBUTENbCTBEHHbIE OPraHM3aUMK J0/MKHbI UMETb BO3MOXHOCTb 3(EKTUBHOMO y4acTus B
npouecce O6pALLEHMS C 3aMPOCOM O KOHCY/IbTaTUBHOM 3ak/IloYeHUM. YTo KacaeTcst
NOTEHUMANbHBIM 3asBUTENSAM, TO B CBSI3M C 3TUM BOMPOCOM MM AO/DKHA NPEeAoCTaBNsATbHCS
cucTeMa topuandeckor nomowm nepen CynoM. TPeTbUMM CTOPOHaM [O0/MKHO 6biTb pa3peLleHo
BCTynaTb B €10 HE3ABMCMMO OT TOrO, AENaNN NI OHW 3TO paHee B Xo[e pasbupaTenbCTBa Ha
HALMOHANIbHOM YpOBHE.
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HeobxoaMMo YCTaHOBUTbL YETKWE M CTPOrME BPEMEHHbIE PaMKM BO M3bexaHWe 3aepKeK B
HaLMOHANbHOM pas3bupaTenbCTBe B yLepb CTOPOHaM.

HakoHeL, Mbl MonaraeM, YTO KOHCY/bTaTUBHOE MHEHME AO/MKHO o6najaTb 06s3aTenbHO
CMNoW NS AAHHOrO roCyfapcTBa, a aBTOPUTETHas WMHTeprpeTauus KoHBeHumn Cyaom
AOJDKHA NMPUMEHSATLCS BCEMW rOCYAApPCTBaMMU-yYacTHUKaMWU. B NPOTMBHOM cryyae BO3HMKHET
CepbE3HbI PUCK, YTO rOCYAapCTBa-y4aCTHUKU peLlaT He cfiefoBaTh 3ak/odeHuto Cyaa, uTo
NpuBeZET K NoApbIBY aBTOpWUTETa nocieaHero. B ntobom cnydyae, Mbl cornacHbl ¢ CyaoM B
TOM, YTO B CJlyHasix BbIHECEHUS UM KOHCYNIbTAaTUBHOTO MHEHMSI MPaBO Ha MHAMBUAyasSbHYO
Xanoby orpaHMuMBaTLCA He A0MKHO®. M03TOMy B /I0BbIX OBCTOATENLCTBAX 3@ 3asBUTENEM
[O/MKHO COXPaHATbCs MpaBo Ha obpalueHne ¢ xanobon B Cya B COOTBETCTBMM CO CT. 34
EKIMY,.

Asryct 2012 .
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