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IIo peay «Kykaes nporus Poccum»

EBponeiickuii Cyn mo mnpaBam uenoBeka (Ilsras cekuwus), 3acenas
[Tanaroii B cienyronieM cocraBe:

r-u Il JlopenueHn, Ilpedcedamens
r-xa C. boryuaposa,
r-ua K. FOursupr,
r-o B. byrkesuu,
r-ka M. [{ana-Hukomnoscka,
r-o P. Mapycre,
r-0  A. Kosnuep, cyowu,
u r-xka C. Becrepnuk, Cekpemapv Cexyuu,
poBes 3aKkpbiToe 3acenanue 16 okrsops 2007 r.,
BBIHEC/IM CIIEJyIOlee ITOCTAaHOBJIEHHE, MPUHATOE B BbIIICYKAa3aHHBIH
JIEHb.

HNPOLHEAYPA

1. leno Obuto wuHHIMHpOBaHO kamoboit (Ne 29361/02) mnpotus
Poccuiickoit ®enepauuu, nomanHo B Cyn 23 amnpens 2002 r. B
COOTBETCTBUU CO CT. 34 KoHBeHLMHU O 3alIMTe MpaB YeI0BEKa U OCHOBHBIX
cBobon («KoHBeHmmsi») T-HOM Xam3aToM XacaHoBHYeM KykaeBbiM
(«3asiBuTEnbY), TpaxkaanuHoM Poccuiickoit denepanuu.

2. VHTepecsl 3asBUTEINS, KOTOPOMY ObLIa IPEAOCTaBIICHA IOPUANYECKAS
MOMOILb, IpeacTaBiisid pUCThl [IpaBo3anuTHoro nenrpa «Memopuamn)
(MockBa) u EBpomeiickoro neHTpa 3amuThl npas 4yesoBeka (JIoHAOH).
[IpaButenscTtBOo  Poccuiickoit  Deneparuu  («IIpaBUTEIBLCTBO»)  OBLIO
npencraBieHo  r-aom  I[lJlanreBblM, OBIBIIUM  YTIOJHOMOYEHHBIM
Poccuiickum ®@enepaunn npu EBponeiickom Cyze 1o npaBam 4eaoBeKa.

3. 3asgBUTENb YTBEPKIAJ, UTO €r0 ChIH MCYE3 W BIIOCJICACTBUHU NOTUO B
pe3ynbTaTe HE3aKOHHOTO  3aJep)KaHusl. 3asBUTEIb JKaJOBAJICs Ha
orcyrcTBUe 3((EKTUBHOrO paccienoBaHHus 10 Jelly, Ha MOpalbHbIC
CTpaJaHusi, MPUYNHEHHBIE €My BCIIEJACTBHE OMUCAHHBIX COOBITUH, a TaKXKe
Ha OTCyTCTBHE 3(P(EKTUBHBIX CPEICTB NMPABOBOW 3aIIUTHI B OTHOIICHUH
ONMCaHHBIX HapyweHuid. OH ccputancs Ha cT. 2, 3 u 13 KonBeHuuu.

4. 29 asrycra 2004 r. npencenarens [lepBoil cekiyu BbIHEC pEILLIEHUE O
pPacCMOTPEHHH KalloObl B MPHOPUTETHOM TMOPSAKE C MPUMEHEHUEM
[IpaBuna 41 Pernamenta Cyna.

5. Pemenuem ot 23 okra0ps 2006 1. Cya npusHan xanoOy
IIPUEMIIEMOM.
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6. 3asBurenb u IlpaButensctBo HampaBunu B agpec  Cyna
JOTIOJIHUTEIbHBIE MchbMeHHbIe 3amedanus ([1pasumo 59 § 1).

DAKTDBI

I. O6cTosiTENILCTBA AEj1a

7. 3asButens poauics B 1945 r. u npoxusaer B ['po3HOM.

8. ®axThl, Kak OHH OBUIM TPEACTABICHBI CTOPOHAMH, H3JIOKEHBI B
pazgene A (mm.  9-61). Onucanue MarepualioB, MPEACTaBICHHBIX
npaBUTENbCTBOM B CyJl, COAEpKUTCS HIKE B pazzaene B (nm. 62-66).

A. ®aKTBI

9. 3asBurens npuxomuwics otuom AcnanOexky Kykaery, 1976 r.p.,
KOTOpBIi HAa MOMEHT COOBITHHMpacCMaTpUBaEMbIX B Kaynobe, ObLI
COTPYIHUKOM OTpSJIa MHIUIIMU OCOOOT0 Ha3HAYCHHS TpHU Y TIPaBICHUH
BHyTpeHHuX fen P® no Yeuenckoit Pecybnuke («aeueHckoro OMOHay)
Y TIPOKKBAJI BMECTE CO CBOMMU POJIUTEISIMU B T. ['po3HOM.

10. B navaine oktsa0ps 1999 r. poccuiickuM NpaBUTEIBCTBOM ObLIa
HayaTa aHTHUTeppopucTrueckas onepanus B Yeuenckoit Pecryonuke.

1. Cobvimus 26 nosopsa 2000 2o0a

11. Ob6crosrenbcTBa ucuesHoBeHUsT AcnanOeka KykaeBa ocnapuBarorcs
CTOPOHAMH.

(a) Bepcusi co0ObITHI, H3/10:KEHHAS 3asiIBUTEJIEM

12. 3asBuTenb He OBLI CBUJIETENIEM 3aJep>KaHUsl CBOETO ChIHA, TOITOMY
HWDKECIIEAYIOLee U3JI0KEHHE (PaKTOB OCHOBAHO HA MPEACTABIECHHBIX UM
CBUJCTENLCKUX TOKA3aHUSAX OYEBUALICB, BKJIIOYAs IIOKAa3aHUS JBOUX
COTPYJIHUKOB MUJIHMLMHU, I'-Ha ['. 1 r-Ha J[Xk., a Takke TpakJaHCKOTro JIMLa I-
Ha A,

13. Yrpom 26 wHosOpst 2000 1. CBIH 3asBUTENS BMECTE€ C JAPYTHM
COTPYIHUKOM MUIUIUH, Jl., BbIeXald U3 JIoMa Ha CIyX0y, KOTOPYIO OHH
Hec B mTabe cun OMOHa Yeuenckoii Pecriyonuku B 1. I'ynepmec. O6a
COTpYyIHUKA ObUIM OAETH B KaMy(PIsDKHYIO YHHU(QOPMY M MMENU Mpu cede
ynoctoBepeHus corpyagHukos OMOHa.

14. Oxono 12 wyacoB nHS CbIH 3asBuTelns W Jl. mpoe3xain MUMO
[EHTPAJILHOTO pBIHKA T. I'po3HOTO Ha mpuHamnexameM J[. aBToMoOwmie
BA3-2106 Xurynu Genoro nsera. B 310 e BpeMsi moOIM30CTH OT PhIHKA
(denepanbHBIMU  BOCHHOCTYXAIIMMU TPOBOJMIACH clienonepauus (Tak



Pemenne no geny «KKYKAEB nporus POCCHUN»
3

Ha3zbIBacMas <«3adncTka»). CoriacHo mokazaHusaM r-Ha [., 310 ObUIH
BOCHHOCTYXalue W3 MOOWIBHOTO  OTpsina, Oa3WpoBaBOIETOCS B
[EHTPaIbHOM YacTH T. ['po3HOTO.

15. Boennbie OnokupoBamu aBTOMOOWIb JI. u yBe3nm AcnaHOeka
KykaeBa u JI. ¢ coboii B HampaBieHuu mtaba ¢eaepanibHON TUBU3HH
oneparuBHoro HazHaueHuss BB MBJ[ P® Jlou-100. Cnyctss HekoTopoe
BpeMsl BOCHHOCIYXalllMe TakKe YyBE3IH HX aBTOMOOWIb «Kurymmy,
KOTOPBII BIOCIENCTBMM HE ObUI HaiifieH. 3asBUTENb YTBEPXKIAET, UYTO
YIOMSHYTBIA aBTOMOOWIIb ObUI HEOJHOKPATHO 3aMEUeH Ha TEPPUTOPUU
0a3bl penepaabHBIX BOMCK B XaHKaJE.

16. Okono uaca nJHS CBhIH 3asBuUTeNs, Jl., U HECKOIbKO JApPYrux
COTPYAHUKOB MWJIMIIMW, YCUCHIIEB 10 HAIMOHAIBHOCTH, 3aJCPKAHHBIX B
XO0Jle crerornepanuu, BkiIodas r-Ha Jk.,0bTM MOCaXEHbI U YBE3€HBI B
aBTomobmiie ['A3-66, Ha nBEpsX KOTOpOro Obuta AMOIeMa, n300paxkaromias
ckauymylo Jomaab. [lo craoBam r1-Ha J[K., BOCHHBIE, MPOBOJUBIIHE
3a/iepkaHne, 00palaIuch ¢ HUMU IPpy00 U OCKOPOUTEIBHO.

17. Koraa rpy3oBUK moabexai K Mmpocnekry OpIKOHUKUI3E B LIEHTPE
I'po3noro, crapmmii opunep npukaszan AcnanOeky Kykaery u Jl. BbUIe3TH
u3 aBromoOmns. ['-u Jx. Buzmen, kak cbiH 3asButens u Jl. Obuin
IPENPOBOKACHBI MIECTEPHIMA BOCHHBIMH B HAIIPABJICHUH 3/1aHUS OBIBIIETO
['po3neHcKkoro o011e00pa30BaTeILHOTO KOJJIEAXKA, OCIE Yero aBTOMOOMIIb
noexal Jaiblie.

18. Heckoibpko COTpYAHUKOB MUJIHMIIMH, YEUECHIIEB 110 HALIMOHAIBHOCTH,
ObUTH 3a/iepKaHbl B XOJI€ 3aYMCTKH HAa TPO3HEHCKOM LIEHTPAIBHOM DBIHKE
26 Hos6pst 2000 r.. HekoTophle u3 HUX, BKIOYas r-Ha /XK., B TOT K€ JeHb
O 0cBOOOXKICHBI. AcimanOexk KykaeB u [I. mponamm 6e3 BecTm mocie
3a/iepyKaHus.

19. Ilo cnoBam 3asiButens, 27 HosOps 2000 r. mo uEHTpaJIbHOMY
POCCUHCKOMY TEJIEBHJICHHUIO OBLJIO OOBSBIEHO O TOM, YTO HECKOJBKO
YJICHOB BOOPY)KCHHBIX OaHA(QOpPMUPOBaHUI OBUIM 3aJepXKaHbl B XOJe
«3aYUCTKHU», TMPOBOJMBIIECHCS BOJIM3M IEHTPAIBHOTO pbIHKa B ['po3HOM.
3asBUTENb TpWIAraeT JaHHBIE, IOJYYeHHBIE C BeOcailiTa OpraHU3aIUH
«Human Rights Watch», cormacno kotopeim 26 HosOps 2000 T.
¢denepanbHble BOWCKA MPOBOIMIIN CIICHONEPALNNIO IO 3a4MCTKE paloHa
HEHTpaJbHOTO pbIHKA T. ['po3HOTO, B X0/€ KOTOpPOW OBLIO 3aJep>KaHO
HECKOJIBKO 4eNIOBEeK. BrocnencTBUM HEKOTOPBIE U3 3aIePXKAHHBIX POTIaH
0e3 BEeCTH.

(b) Bepcus coObITHIi, M3J10KEHHAS PABUTEIbCTBOM

20. IIpaBuUTENbCTBO CCHLIAIOCH Ha OTBET l'€HepalibHON NpOKypaTyphl
P®, cormacHo kotopomy 26 HOsiOps 2000 T., B JHEBHOE BpeEMs, OKOJIO
[EHTPAJILHOTO pBIHKA T. ['pO3HOrO «HEW3BECTHBIC JIMIA B KaMmy(Quiske,
BOOPY)KEHHBIE OTHECTPENbHBIM OPYXKHEM» MOXUTHIH ChbIHA 3asSBUTENS U
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eI1le HeCKOJIbKO UeIoBeK. Tena MOXUIEHHBIX ObUIH BIIOCIEICTBUU HAMICHBI
B Pa3JIMYHBIX MeCTax B I. ['po3HOM.

21. IIpaBUTENBCTBO TaKKE€ CCHUIAJIOCH HA JAHHBIE, MPEIOCTaBICHHBIC
VYupasinennem ®DenepanbHoil CcIykObl  Oe3omacHocTH 1O YedeHckoi
PecniyOnuke, corimacHo KOTOpbIM (enepaiabHble BOWCKA HE MPOBOAUIHU
HUKaKHX crerornepanuii B paiione ['po3HEHCKOro eHTpaIbHOrO phIHKA 26
nu 27 Hosiopst 2000 r.

2. [lonvimku 3aaeumens paszpliCKamb C€80€20 CbIHA U NpPOGedeHUe
o0PuUYUATLHO20 PACCe008aHUS.

22. CornacHO TMOKa3aHMUSIM 3asBUTEN, OH Y3Hal 00 HCUYE3HOBEHHUH
CBOEr0 ChlHAa OT COCElla Ha CIEAYIIIHUHA AeHb nocie ciayuyuslierocs. OH
cpa3y ke ormnpaBwics B ['ynepmec, B mTad cun ueuyeHckoro OMOHa, u
CTaJl HABOJIUTH CIIPABKU O CBOEM ChiHE. EMY COOOIINIIN, YTO HU €r0 ChIH, HHA
J1. Ha ciryx0e He TOSBIISIINCH.

23. 3asgBUTENb U €r0 MIIAJIIINN ChIH MOEXAIN K HEHTPAIbHOMY PBIHKY T.
I'po3Horo u cranu paccrnpamuBath 0 cyap0e Acnanbeka KykaeBa Tex, KTo
Haxoauics TaMm 26 HosOpss 2000 r. B wacTHOCTH, OHM paccHpamuBalId
BOCHHOCTYXKAIIUX MOOWJILHOW TPYIIBIM, TMOKa3blBAIM UM (oTorpadum
Acnanbeka KykaeBa; ogHaKo BOGHHOCTYKaIIle OTKa3aluCh Oecel10BaTh C
HUMH.

24. 3asBUTENb BIIOCIEACTBUU OOpamiaincs B pPsijJ TOCYIapCTBEHHBIX
OpraHOB, BKJIIOYasl OpraHbl MPOKYpPAaTypbl BCEX YPOBHEHW, KOMEHAATYpPY T.
['po3noro, peruonanbHoe u deaepanbHoe ynpaeineHus MBJ[ PO,
Oenepanpayto  cnyx0y  O6ezomacnocty P®, k  CneunaibHOMy
npeacraButento Ilpesunenta Poccuiickoit @enepanuu 1Mo COOIOACHHUIO
npaB U cBoOox uyenoBeka B YeueHckoil PecnyOnuke, a Takxke B
Anvunnctpanuio Ilpesuaenta PD. B cBomx oOpamieHusXx K BIacTIM
3asBUTENIb CCHUIAJICS Ha OOCTOSTENIbCTBA 3aJep)KaHUs CBOETO ChIHA U
OPOCKJI BIACTH COJICGHCTBOBaTh B BBIICHEHHH OOCTOSITENBCTB  €ro
noxXunicHus. B OONBIIMHCTBE ClydaeB OH IMOy4all ()OpMaabHBIC OTBETHI C
yKa3aHWEeM TOro, YTO €ro 3ampochl OBLIM HAIPaBJIEHbl B Pa3IUYHbBIC
uHcranuuu [Ipokyparypsl.

25. 13  pmekabps 2000 r. [Ilpoxypamypa eo. [po3znoeo Hayana
paccienoBanue o cratbe 126 § 2 YK P® (nmoxuienue aAByx u 6osee nui
TPYONoOW JUI[ C HCIOJIb30BAHUEM OTHECTPENLHOTO OpYyXKus) Mo (akry
MCUE3HOBEHHS ChIHA 3asBUTENs W T-Ha [l., . Jlemy ObUI mMpUCBOEH HOMED
12332.

26. 29 smBaps 2001 roma [Ilpoxypamypa eo. Iposnoco obObenuuuna
JAHHOE YTOJIOBHOE JI€JI0 C HECKOJbKUMHU IPYTMMHU YTOJOBHBIMH JEJIaMH,
BO30YXKJICHHBIMU 10 (haKTaM IOXUIICHUS JIFOJeH BOJIU3M LEHTPAIHLHOTO
pbiHKa T. ['po3Horo 26 Hosiops 2000 . UMX TOCTIEAYIOMIEr0 HCUe3HOBEHUS ,
Ha TOM OCHOBAHUH, YTO JIaHHBIC MPECTYIUICHUSI COBEPINATUCH OAHUMHU U
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TEMHU XK€ JHIlaMu. MarepuaiaM YroJOBHOTO Jena ObUl MPUCBOEH HOMEpP
12331.

27. 30 suBaps 2001 r. Ynopasnenue ®Cb no Yeuenckoit Pemybnuke
HAIPaBUJIO OOpallEHUE 3asIBUTEINSI B BOCHHYIO IIPOKYPATypy — B BOMCKOBYIO
yacTb 20102.

28. 13 despans 2001 r. Ilpoxypamypa e. Ipo3noco TPUOCTAHOBUIIA
ciencTBue 1o yroysoBHoMy jaeny Ne 12331 B cBsi3u ¢ HEBO3MOXHOCTBEO
YCTAQHOBJICHHSI JIMII, MOJICKAIUX MPUBJICUCHUIO B KAa4eCTBE OOBHUHSIEMBIX
B COBEPIICHUH JJAHHOTO MPECTYIUICHHUS.

29. B Tor xe nenp HadanbHuk OMOHa MBJ] Yeuenckoil Pecniydnuku
BbIJIaJl 3asBUTENIO CIPaBKy, yaocToBepsionlyto, 4to Acmanbexk Kykaes
YUCIIWJICSL COTPYIHUKOM 3TOro mnojpaszaeneHus ¢ 24 asrycra 2000 r. u
nporan 6e3 Bectu 26 HOsO0ps 2000 r. BONMM3M LEHTPAIbHOTO pPHIHKA T.
I'po3noro.

30. B nmuceme ot 22 ¢espans 2001 r. BoeHHBII NPOKYpOp BOMCKOBOMH
gactu Ne 20102 Bepuyn 3asiBieHus marepu AcnanbOexka Kykaesa u /I. B
Iipoxypamypy 2. I poznoco. B nuceMe yKa3blBaJlOCh, YTO TaHHBIE 3asBICHUS
ObLIM HaNpaBJeHbl B BOEHHYIO POKyparTypy BoiickoBoi yactu Ne 20102 no
omuOKe, TaKk KaK ydacTHe BOCHHOCIYXAllUX B  COBEPIUICHUH
paccMaTpruBaeMOro MPeCcTYIUICHUSI YCTAHOBJICHO HE OBLIO.

31. 18 ampens 2001 r. mpokyparypa Tr. ['po3HOoro B0300HOBHMIA
pacciiefjoBaHue 1o yroioBHomy aemiy Ne 12331.

3. Obuapycenue mena ColHa 3as6Umes

32. Cyas no umeromuMces (akrtam, B onpeaeneHusii MmomeHT B 2001 r.,
MOOWJIBHBINA OTPSI/I, pa3MELICHHBIA B LIEHTPaJIbHOM YacTu . ['po3Horo, ObL1
3aMEHEH APYTMM MOOUIIBHBIM OTPSIOM.

33. 22 ampens 2001 r. B Xoae ocMOTpa pailoHa, HAXOASIIEroCs B UX
BEJICHWH, BOCHHOCITY)KaIlMe HOBOTO MOOHMIIBHOTO OTpsi/ia OOHAPYKHIIU JIBa
TeJa CO ciedaMd HaCUJIbCTBEHHOM CMepTH B nojaBaie [PpO3HEHCKOro
0011e00pa3oBaTeIbHOrO  KOJUIepka Ha  mpocrnekte  OpHKOHHUKHUI3E.
Boennocnyxame cooOmuiau 00 OOHapy>KeHHH Tel B palOHHOE
yIpaBJICHUE BHYTPEHHUX JIe] U MpOoKypaTypy T. [')po3Horo. 1o umeronmmces
CBUJICTENLCTBAM, B TOT K€ JICHb OblJa MpOBE/IEHA CyAeOHO-MeIULINHCKAS
JKCIIEpPTH3A TEI.

34. 23 anpens 2001 Tema ObLIM OINMO3HAHBI POJACTBEHHHKAMHU Kak
Acnan6ex Kykaes u JI. B ToT e feHb 3asiBUTEH TOXOPOHUI CBOETO ChIHA.

35. [lo cnoBam 3asBUTENsA, TENO €ro cbiHa OBUIO OOHapyxkeHo B 50
MeTpax OT TOr0 MeCTa, TJe €ro B IMOCJICAHHN pa3 BHJAEIU KUBBIM
26 Hos10ps 2000 r. 3asBUTENb TAKXKE YTBEPKIAET, YTO Kak 26 HosiOps 2000
I., TAK U B ITOCJIEAYIOLIUI [IEPUOJ BPEMEHH, JAHHBIM PAiOH HAXOAWICS IO
MOJIHBIM KOHTpoJieM (enepaibHOro MOOMWIbHOTO oTpsga. OH  Takxke
YTBEpKIall, 4TO paccMaTpuBaeMblid panoH KOHTPOJIUPOBAJICA
denepanbHbIMU  cUJIaMH, OBUI  OTOPOXKEH KOJNIOYEH MPOBOJOKOW ¢
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HAOMIOIATEIbHBIMU ~ BBIIIKAMH 110  MEPUMETPY, a MPOHHUKHOBEHHE
TPaXIAHCKUX JIMI] BHYTPh ATOH 30HBI OBLJIO HEBO3MOXKHO, a TaKKe, 4TO
Jake COTPYIHUKAM MUJIUIUH U IPOKYPaTypbl HOTPEOOBATIOCH CHEIMATIBHOE
paspelnieHue ajis MoJydeHHs TOCTyIa B OLeIIeHHYI0 30HYy 22 ampeins 2001
r. 3asBUTENb NPEJOCTaBUI HAPUCOBAHHYIO OT pYyKH KapTy paiioHa.
CorimacHo OTBETY NpPaBHUTENbCTBA, «B XOJE pacciefoBaHUS He ObLIO
YCTaHOBJIEHO (haKTa HAXOXKACHHs O] MOJHBIM KOHTposieM (henepambHbIX
BOWCK paiioHa, B KOTOpPOM ObUIH OOHApYKEHBI Tella ChIHA 3asBUTENsS U /1., a
Tak)Ke€ HEBO3MOXKHOCTH JIOCTYIA B 3TOT PailOH U3BHEY.

36. 3 mas 2001 r. PecmybnmkaHckoe OOpO CyAMEIIKCIEPTHU3BI IO
YeueHckoit PeciyOnnke BbI1a0 MEAUIIMHCKOE CBHIETENHCTBO O CMEPTH Ha
ums Acnanbeka XamzaroBuda Kykaesa, 1976 r.p. B aTtom cBunerenbcrse
YKa3bIBAJIOCh, YTO CMEPTh ChIHA 3asiBUTENs HacTynuia 26 Hosops 2000 r. B
pe3ysibTaTe OTHECTPEIbHBIX PAHEHUH.

37. 1 wons 2001 r. ormenom 3arc JlenuHckoro paiiona r. I'po3Horo
OBLIO BBIJAHO CBHJIETENBCTBO O CMEPTH ChlHA 3asBUTENs. Jlata m mMecro
cMepTH ObUIH YKa3aHbl Kak «26 Hoa0ps 2000 r., r. 'po3HbIi».

38. 7 aBrycra 2001 r. skcmept BoeHHO-BpaueOHOM komuccuu Y BJI
MB/J] P® no Yeuenckoii Pecriy0imke BbIIan CHpaBKy, YAOCTOBEPSIOLIYIO,
yro Acnanbexk Kykae, cOTpyaHHMK OTAeNIa MHJIUIIMA OCOOOTO Ha3HAUYCHHUS
VYmpasnenus MBJ] no Yeuenckoii PecriyOnuke, moru6 26 nosiops 2000 r. B
pe3ysbTare «OTHECTPEIbHOTO paHEHUss B TOJOBY M IIpojJoMa KocTel
yepernay.

39. 10 aBrycra 2001 r. xomanaup uedeHckoro OMOHa cocraBun
pamnopT Mo pe3yabTaTaM BHYTPEHHEro pacciieJoBaHus Mo (akTy cMepTu
corpynnuka Acnanbeka KykaeBa. CormacHo sTtomy pamopty 26 HOSOps
2000 r. AcnanGex KykaeB u [I. HampaBnsinch B 3aBOJCKOW pailoH T.
['po3HOTO [Is1 BEIMOHEHHST OOEBOTO 3aJaHus M Mponajiu 0e3 BECTH B XOJe
creronepanyy MO  3a4UCTKE MECTHOCTH  BOnMM3u  ['po3HEHCKOro
LHEeHTpajdbHOro peiHKa. 22 ampens 2001 r. ux Tenma co ciaegamu
HACWJIBCTBEHHON cMepTH Obuld OOHapyXeHbl B TOJBaje OIHOTO U3
pa3pylIeHHBIX 3aHui 1o ynuie OpaKOHUKUI3E.

40. Ilo 3asBIEHHIO TPABUTENHCTBA, 3asABUTEII0O M €ro >KeHe Oblia
BBIIIJIaU€HA KOMIIEHcAust MO (akTy rubenyd WX ChlHA KakK COTPYAHHKA
MUWIMIMHA, HAXOJIUBIIETOCS TMPH HUCHOIHEHUU CBOUX JOJKHOCTHBIX
obsi3anHocTet. CornacHo 3akoHy P®, Takasi KoMIeHcalys BBIILJIAYMBACTCS
IpU MOTEpe KOPMUIIIbLIA U COCTOMT U3 CTPaxXxOBBIX BBHIIIAT B pa3Mepe 19
786,25 poccutickux pyonei (okoso 580 eBpo), eMMHOBPEMEHHOW BBITUIATHI
B paszmepe 44 365,80 py6. (oxono 1300 eBpo), a Takke IEHCHH B pa3Mepe
1 078,22 (oxkono 30 eBpO), NPUUMTAIOIIMMCS KaXKIOMY H3 HHUX B
OTJICTbHOCTH.
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4. Janvhetiwee pacciedosarue

41. B muceme ot 21 mas 2001 r. nmpokyparypa r. ['po3HOr0 B OTBET Ha
3ampoc 3asBUTENS MpouH(popMUpoBaia ero o Tom, uro 12 mas 2001 roma
Matepuainbl yronoBHoro aena Ne 12331, kacaromierocs HMCU€3HOBEHUS
Acnanbeka KykaeBa m mnocneayromero oOHapyKe€HHUs €ro Teja, ObLIM
OTOCJIAHBI BOGHHOMY TIPOKYpopy BoeHHoM gactu Ne 20102 ¢ TpeboBanmem
IPOBECTHU JONOJHUTEIBHOE pacciel0OBaHue.

42. 1 mrons 2001 rona npokypatypa r. ['po3HOro u3BecTuia 3asBUTEINS O
TOM, 4TO paccliefoBaHue 1o yrogoBHoMy gemxy Ne 12331 Obuio
npuoctaHosyieHo 28 mas 2001 r. BciaencTBre HEBO3MOXKHOCTH YCTAaHOBUTD
JIMLL, IPUYACTHBIX K COBEPIIECHHUIO JAHHOTO MPECTYIUICHUS.

43. 7 asrycra 2001 r. Anmunuctpauus Ilpesunenta PO nanpasuia
*anoOy 3asButens B [ eHepanbHyo npokypatypy PO.

44. B nuceme or 21 asrycra 2001 r. VYmpasnenue I['enepaiibHOl
npokypatypsl P® B IOxxHoM ¢enepanbHOM OKpyre NnpouH(GOpMHUPOBAIIO
3asgBUTENS O TOM, YTO €ro >KaioObl Ha HEI()(HEKTUBHOCTH PACCIIETOBAHHS
HNOXMILEHUs] €ro chlHAa ObUIM TepefaHbl B MPOKypaTypy YedeHcKoid
pecnyOHKy.

45. 24 asrycra 2001 r. Komuccus no npasam yenosexa npu llpesuoenme
P® nanpaBuna xanoly 3asBuTesss Ha HEIP(HEKTUBHOCTH PACCIEIOBAHUS
yOuiicTBa €ro chlHa Ha paccMOTpeHue B ['eHepanbHyl0 mpokyparypy PO.
[locnennss, B cBOIO ouepenp, Iepeciana xajaol0y B HPOKyparypy
Yeuenckoit peciyonuku 3 centsiops 2001 r.

46. B muceme ot 10 centsiOps 2001 1. mpokyparypa YedeHcKoit
PecnyOnuku 3ampocuiia 'y OpoKypaTypbl . ['po3HOro Martepuaiisl IO
yrosioBHomy aeny Ne 12331 ¢ menpio IMpoBECTH paccieloBaHUE Kajioo,
NOJAHHBIX 3asBUTEJIEM B CBA3M C HEI()()EKTUBHOCTBIO paccieOBaHUS
yOuiicTBa €ro chlHa.

47. 10 okta6ps 2001 r. MuHucTepcTBO BHYTpeHHUX Jen PO
IPOMH()OPMUPOBAIO 3asIBUTENSI O TOM, YTO €T0 KajJoObl ObLTH HAPABJICHBI
Ha pacCMOTPEHME B IPOKyparypy UeueHCcKol pecyOInKH.

48. B ToT e JeHb MpoKypaTypa UedeHCKoW pecnmyOIMKH HampaBuia
MaTepuainbl yrojoBHoro aena Ne 12331 o6bemom B 222 nHCTOB B
npoKyparypy T. I'po3Horo ¢ TtpeOoBaHHEM IPOBECTH JIOTOJIHHUTEIHHOE
paccinenoBanue. Ilpokyparypa r. I'po3HOro OTKphlIa pacciefioBaHHE I10
JAHHOMY YroJoBHOMY neny 15 oktsa0psa 2001 r., a 3areM mpuocTaHOBHIIA
€ro CIycTs MeCAll BCIEJICTBUE HEBO3MOXHOCTH YCTAaHOBHUTbH JIMIL,
IPEJIOJIOKUTEIBHO COBEPILMBIIUX MPECTYIJICHUH. 3aTeM MaTepHabl
JAHHOTO Jenia ObLIM IHepefaHbl B MPOKYpaTypy 3aBOJACKOro pailoHa T.
I'po3noro.

49. 15 nos6ps 2001 r. mpokypatypa UedeHckoi pecnyOnuKu nepenaia
xanoOy 3asBUTEINS B IPOKypaTypy r. [’ po3Horo.

50. 25 mapra 2002 r. mpokyparypa r. I'po3Horo npoundopmupoBaia
3agBUTENSI O TOM, YTO YTOJIOBHOE JEN0, BO30YXKIEHHOe 1O (hakTy
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MOXUIICHUST UM YOWHCTBAa €ro ChblHA, OBLIO MPUOCTAHOBJIEHO BCIEACTBHE
HEBO3MO>KHOCTH YCTAaHOBUTBH IIPENIOJIAraeéMbIX IMPECTYIHUKOB, HECMOTPSI
Ha TO, YTO BCE BO3MOXHBIE MEPHI ObLTH MPUHSITHI.

51. Kak mpexacrasmsiercss Cyny, HUKaKWX CJICACTBEHHBIX JICUCTBUIN B
nepuoa Mexay HosOpem 2001 r. u gexabpem 2005 r. mpeanpuHAITO HE
OBLIIO; TIOTMBITKA 3asBUTENS JOOUTHCS BO30OHOBIICHUS — yrOJIOBHOTO
pa3buparenbcTBa ObUTH O€3yCHEIIHbI.

52. 4 wHosbOps 2005 . k)ajoba 1O JaHHOMY Jeny  Obuia
KOMMYHHIIMPOBaHa MpaBuTeNbCcTBY Poccuiickoit denepanuu.

53. 16 nmexabps 2005 r. mpokyparypa 3aBOACKOTO paiioHa T. ['po3HOrO
BO300HOBUJIA pacclieJIOBaHKe M0 YrojaoBHOMY neiy Ne 12331.

54. Pemenuem ot 22 nekabps 2005 r. ciemoBarenb, 3aHUMaBIIUKCA
paccieloBaHUEM JaHHOTO Jienia, BO30OyAUI YyrojaoBHoe neio mo ct. 105 § 2
(a), (B) u (x) YK PO (yOwmiictBo omHOTO MiH OoJiee JIHI], COBEPIICHHOE
TPYNION JIUI, COMPSXKEHHOE C TMOXHUIICHHEM 4YeJIOBEKa) CO CChUIKOM Ha
dakt oOHapyxenus 22 anpens 2001 r.

55. 16 auBaps 2006 r. paccienoBanue 1o yroioBHoMmy neny Ne 12331
OBLIIO MPUOCTAHOBJIEHO BCIEACTBHE HEBO3MOKHOCTH YCTAaHOBUTH JTUYHOCTH
MPEJIIOoJIaraéMbIX MPECTYIMHUKOB.

56. 1 mapra 2006 roma 3T0 pemieHHe OBUIO OTMEHEHO, a CIICJCTBHE IO
YrOJIOBHOMY Jlelly ObUIO BO30OHOBJIEHO. 3aTe€M CIEJICTBUE MPEKpallaioch
nBakel, | anpens u 21 aBrycra 2006 r., 1 Bo3o6HOBIsu10CH 21 mtomnst 2006
r. u 16 saBaps 2007 r. COOTBETCTBEHHO.

57. llo cnoBam 3asButens, B Mapre 2006 r. oH Obul BBI3BAaH B
IPOKYypaTypy 3aBOJACKOro paiioHa U TPOMHGOPMUPOBAH O TOM, UTO
paccienoBanre OBUIO BO30OHOBJICHO. 3asBHTENIO HE OBUI IPEIOCTaBIICH
JOCTYN K MaTepuanaMm jelia, a TakkKe ObLJI0 OTKa3aHO B BO3MOXHOCTH
cieNaTh KOMUM KaKuX-I1M00 T0KyMEHTOB.

58. Ccpinasice Ha uHGpOpMalUIO, TMpeAOCTaBlIeHHYIO ['eHepanbHOI
npokyparypoii P®, mpaButensctBo 3asBmio, yro 13 nmexabps 2000 .
BJacTsIMH OBUIO HAYaTO paccieqoBaHue MO (aKTy MOXHUIICHHS ChIHA
3asBuTens W r-Ha Jl., a 3arem, mocie OOHapyXKeHus UX Tel, 1Mo (akry
yOuiicTBa U XUIIEeHHs] aBTOMOOWIIS, puHa iexkasiero J[. PaccrenoBanue
HEOJIHOKpPaTHO IPHOCTAaHAaBIMBAJIOCh U BO300HOBISIIOCH, OJIHAKO K
HACTOALIEMY MOMEHTY JTUYHOCTH MOJI03PEBAEMBIX B COBEPIICHUU JAHHOTO
NPECTYIUICHUS] yCTAaHOBJICHBI HE OBLIN. YTOIOBHOE AEJI0 OBLIO B MOCIETHUMA
pa3 Bo30OHOBieHO 16 sHBaps 2007 1. mox KoHTposnem [eHepalbHON
npokyparypsl P®. [lo yTBep:KIeHHIO INpaBUTENIbCTBA, 3aABUTEIb ObLI
JTOJKHBIM ~ oOpa3oM  mpouHGOPMUpPOBaH 000  BCEX  PEIICHHUSX,
IPUHUMAEMBIX CJIEJICTBUEM.

59. IIpaBuTenbCcTBO Aaniee yTBEPXKAAI0, YTO 3asBUTENb ObUI JTOMPOIICH
27 suBapsa u 30 ampensa 2001 r. u 20 nexadpst 2005 r., a ero xeHa, MaThb
Acnanbeka Kykaea, Obuta gomnpormiena 21 gexabps 2005 r. Ilo 3asBiaeHuto
IIPABUTENBCTBA, 3asBUTENb HUKOTJA HE JeNajl 3asBJIEHUH OTHOCHUTEIBHO
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Toro, 4ro asromMoOwib Jl., mpomaBmmuii 26 HosiOpss 2000 1., ObLI
BIIOCJICICTBMM 3aMeueH Ha pPOCCHICKON BoeHHOW Oaze B XaHKaie.
3asBUTENb W €ro »eHa ObUIM MPHU3HAHBI MOTEPHEBIIMMH IO JaHHOMY
yromoBuomy gnemy 20m 21 ngexabps 2005 1. COOTBETCTBEHHO, a
21 nexabps 2005 r. OHM OBUIM TPU3HAHBI TPAKIAHCKUMHU HCTIAMHU,
TpeOyroIIMMHM ~ BO3MELIEHUS  ymepba B~ paMKax  YroJIOBHOTO
CyIOTPON3BOACTBA. POACTBEHHUKH APYrUX JIHI], MOXUIIEHHBIX 26 HOAODA
2000 roga, Takyke ObUIM JOTIPOILIEHBI.

60. CnencTBeHHbIE OpPTraHbl TaKXe JOMPOCUIM YETBEPHIX JIMILI, BKIIIOUYas
r-ua JIx., KOTOpble, MO 3asBJICHUIO TPABUTEIbCTBA, OBUIM «3aJep KaHbI
denepanbHBIMU  BOGHHOCHTYKamuMu 26  HosiOps 2000 r. B Xxoze
creronepanuy M OCBOOOXKIEHBI IO3/IHEE», PAaBHO KAaK U YETBEPbIX
COTPYIHUKOB MWIHUIUM, BKIOYas T-Ha [., W BOCHHOCTYXAIUX,
0oOHapyXUBIIMX TeJa ChbIHA 3asBUTENA U r-Ha J1. [IpaBuTenscTBO HE yKaszano
JaThl, KOrna ObLIM TOJyYeHBbl TMOKa3aHUsl CBUIETENEeH, 3asBHUB, UTO BCE
JOTIPOIICHHBIE CBUAETENM IOKa3ald, 4TO HE O00Jajaid KaKuMH-THOO
CBEICHHSIMH OTHOCUTEIBHO JIHII, COBEPIIMBIINX YKa3aHHBIEC MTPECTYIICHUS.

61. Jlamee mpaBuTenbCTBO 3asBWiIO, uto 23 ampens 2001 r. Tema
Acnanbexka KykaeBa u J[., oOnapyxkennnle 22 ampens 2001 r., Obuiu
OCMOTPEHBI CyIMEIIKCIEPTaMU, KOTOPbIE COCTABWIN 3aKitoueHue 17 mas
2001 r., coriacHo KOTOPOMY CMEpTh BBILLICYNOMSHYTBIX JHUI[ HACTylujia B
pe3yJibTaTe€ OTHECTPENbHBIX paHeHuW. [IpaBUTENBCTBO 3asBUIIO, YTO
OpraHbl, NPOBOJAMBILIKE  pacclelOBaHHE  JAHHOTO  MPECTYIUICHHUS,
oOpalainch € 3ampocamMd B pa3iMyHble T'OCYJIAapCTBEHHbIE OpraHbl 19
nekabpst 2000 r., 3 suBaps, 18 anpens, 8 mas u 28 mas 2001 r., a Taxke 18
nexadbps 2005 r. B cBoem mmceme ot 3 mapra 2006 r. cinenoBarenu
OTIpaBWIM B MpOKypaTypy HoBocubupcka 3amnpoc o mpoBeASHHH JI0Tpoca
corpyanukoB HoBocubupckoro OMOHa, kotopsie Hecnu ciry:x0y B UeuHe
mexay 20 u 28 Hosiopsa 2001 r. (a He 2000 r.). OcTaercs HESICHBIM, ObLT JIH
HoJlyueH oOTBeT Ha J3ToT 3ampoc. 20 mapra u 11 aBrycra 2006 r.
ClIeI0BaTeNM OOpaTUINCh B TOPOJCKON M palilOHHBIA OTAENbl BHYTPEHHUX
nenn YeueHckoi peciyOIMKu ¢ 3alIpOCOM O IIPOBEJCHUH PaCCII€JOBaHUS IS
YCTaHOBJICHHS JIMI], MPUYACTHBIX K MpecTyruieHuto. [lo yTBep:kaeHHIO
NPaBUTENIbCTBA, HUKAKOW HH(OPMAIMM MO CYIIECTBY J€Ja IOJY4EeHO He
01110, 32 uckiItodeHneMm oTBeTa u3 YDOCh no YeueHckoil pecnyOnuke, rae
3asBJISUIOCh, ~ YTO  HUKAakoW  MHQOpManMed  OTHOCUTEIbHO  JIUL,
COBEpUIMBIINX JaHHOE MPECTYIUICHHE, TaHHOE BEJOMCTBO HE pacrojaraeT.
[IpaBuTenbcTBO  3asBUJIO, 4YTO BJIACTU TaKXK€ IMPUHSIU  JpYyrue
CJIEICTBEHHBIE MEPHI B paMKax paccieloBaHusl, OJJHAKO HE yKa3ajo, KaKue
UMEHHO.
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B. JlokyMeHTbI, IpeACcTABICHHbIC IPABUTEILCTBOM

1. 3anpoc Cyoa o npedocmasienuu Mamepuanios y20ji108H020 0ena

62. B nos6pe 2005 r., Cyn mnpemioxun IIpaButensctsy PO
NpEACTaBUTh  KOMUIO  MaTepuasioB  yrojoBHoro  gema  Ne 12331,
BO30YKACHHOTO Mo (akTy moxuineHus u youiictBa AcmanOeka KykaeBa.
Ccputagch Ha HH(OpMaLKIO, MOJy4YeHHYI0 U3 ['eHepanbHON MpPOKypaTyphl
P®, npaBuTenpCTBO OTBETUIIO, YTO CIEACTBHE HE 3aBEPIICHO M PACKPBITHE
OTHOCSIIIUXCS K HEMY MaTepHalioB OYAET sIBIATbCS HapylieHuem cr. 161
VIIK P®, mnockoibKy TaKOBbIE coJAepKaT HHGPOPMAIUIO BOECHHOTO
XapakTepa, a TaKke HWHPOPMALHUI0 JIMYHOTO XapaKTepa, KacaroIlyroCs
cugereneii. IlpaBuTenbCcTBO, OJHAKO, COTJACHIOCH  MPEACTABUTH
HEKOTOpBIE JIOKYMEHTBI, «PACKpbITHE KOTOPHIX HE OYJET INPOTUBOPEUUTH
TpeboBanusiM cT. 161». B deBpane 2006 r. Cya moBTOpHO OTIpaBHII CBOM
3arpoc B apec MPaBUTEIbCTBA U MPEAIoKUI npuMeHuTs IlpaBuno 33 § 3
Pernamenta Cyna. B oTBeT mpaBUTENBCTBO MPEACTABUIIO €IIE HECKOJIBKO
JIOTIOJIHUTEIbHBIX JOKYMEHTOB, OTKAa3aBILIMCh, OJHAKO, IPEAOCTaBUTh
MaTepuaibl yroJIOBHOTO JeNa [ETUKOM 10 YIOMSHYTHIM BbIIIE IPUYUHAM.

63. 23 oxTsa6ps 2006 r. xxanoba Obuta mpu3HaHa nmpuemsieMoid. Ha stom
JTare MPaBUTEILCTBY ObUIO MOBTOPHO MpemioxkeHo CyaoM MHpeacTaBUTh
MaTepHajbl YroJOBHOTO JENa, a TaK)Ke MH(POPMALUI0O OTHOCHUTEIBFHO XO/a
paccnenoBanusa. B ¢despane 2007 r. mpaBUTENbCTBO MPOUH(OPMHUPOBAIIO
Cya  OTHOCUTENbHO  JaT  NPUOCTAHOBIEHHSI U  BO30OHOBJIECHMUS
paccneoBaHUsS U TPEICTAaBUIO HECKOJIBKO JTOKYMEHTOB, OTHOCSIIMXCS K
nepuony nocie ampens 2006 r. Bcero IlpaBurtensctBo mpenacrtaBuiio 67
JOKYMEHTOB 0OUIMM 00BeMOM 74 CTpaHUIl W3 MaTepHalloB YroOJIOBHOTO
nena, oot 00beM KOTOPOTo, KaKk MOXKHO OBUIO 3aKJTIOUUTh U3 HyMepaIiuu
CTpaHHUIl, COCTaBJIsUI 1O KpahHell mepe 235 crpanui. [lpencraBieHHbIE
JIOKYMEHTBI BKJTIOUAIH B CEOsI:

(a) xomuM TOKa3aHUM JBOMX BOCHHOCIYKAIIMX, OOHAPYKUBIIUX Tela
chIHa 3asBuTeNd u r-Ha Jl. 22 anpens 2001 r.;

(0) MHOrOYMCIEHHBIE WpOIECcCCyajdbHble pEIICHUS, Ha OCHOBAaHUU
KOTOpBIX paccienoBaHue 1o geny Ne 12331 mnpuocraHaBiuBaioch U
BO300HOBIISIOCK;

(B) psil TOCTAaHOBJIEHUH ClleOBaTeNe, B MPOU3BOACTBO K KOTOPBIM
noctynaino aeno Ne 12331;

(r) peuieHuss 0 MPU3HAHUHM POJICTBEHHUKOB HEKOTOPHIX W3 MPOIABLIMX
6e3 Bectu 26 HOAOps 2000 r. MOTEpHEBIIMMU O YrolOBHOMY neny Ne
12331, B 4MCIIO KOTOPBIX, OAHAKO, HE BXOIUJI 3asBUTEIIb;

(1) mucema, matupoBaHHble 17 nexabps 2005 r. u yBemomufOIINe
3asBUTENII U MaTh r-Ha JI. o mepenade Jena B IPOKyparypy 3aBOICKOTO
parioHa;
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() MHOrouucClIeHHBbIE  IHMCbMa,  YBEAOMIIAIOIIME  3asABUTENS U
POJICTBEHHUKOB JIpYI'MX >KE€PTB O IPUOCTAHOBIEHUM M BO30OHOBJICHUU
paccienoBaHus 1o yroiosHomy aeiry Ne 12331.

64. IlpaBuTenbcTBO He npeacTaBuiio Cyay HUKaKuX APYTUX MaTepuaioB
YIOMSIHYTOI'O YTOJIOBHOTO JIENa.

2. THucoma uz poccutickux cyoos

65. IlpaBUTENbCTBO MNPWIOKWIO K MarepuajgaM Jeia IHCbMa U3
pa3nuuHbIX CyAeOHbIX MHCTaHUMU Poccuiickoii ®enepaiuu, B KOTOPBIX
TOBOPWJIOCH O TOM, YTO 3asBUTENIb HUKOTJA HE MOJAaBaj ’kKajo0 Ha SKOOBI
HE3aKOHHOE 3aJIep’KaHue €ro ChlHA U HE 00XaJoBall B CyAax Kakue-In0o
neiictBuss b0  Oe3neiicTBUE  CIEACTBEHHBIX WM IOPYTHUX
IIPaBOOXPAHUTENIBHBIX OPraHOB.

3. Pewenus nayuonanbHwix cyooe

66. [IpaBuTenbcTBO  Takke  MPEACTABUIIO KOIIMM  pELICHUH
HAI[MOHAJILHBIX CY/IOB, MIPUHATHIX MO HE UMEIOIIUM OTHOIIEHUS K JaHHOMY
YTOJIOBHOMY JIEJTy T'Pa)JIaHCKUM W YTOJIOBHBIM JieniaM. B ux uuciie Obum
TPU peIICHHUs] CYIOB MEPBOM HWHCTAHIMHM, MO KOTOPHIM (deaepanbHbIe
BOCHHOCITYXXAIIIUE, PSIOBBIE M MIAAIINe OQHIEPHl, ObUTH OCYXKICHBI 3a
YrOJIOBHBIE MPECTYIICHHU, coBeplleHHble B PecnyOnuke MHrymerus umm
UeueHckoll  pecrnyOsnKe, pelIeHHE Cyda TMEepBOM  HHCTAHIMH U
KacCallMOHHOE OTpeielieHne, IO KOTOPOMY MPUCY’KIAIach KOMIIEHCAIUS 3a
yiep0, HAHECEHHBI YacTHOW COOCTBEHHOCTH BOEHHOCIYXAIIUMH B
WNurymerun; pemieHue cyna TMepBOM HWHCTAaHIMM M peIIeHUE [0
00KaJIOBaHUIO, IO KOTOPOMY TMPHCYXJAJIACh KOMIICHCALUS IEPBOMY
3asBUTENO B nene Xawues u Axaeéa npomus Poccuu (NeNe 57942/00 u
57945/00, pemenue ot 24 depans 2005 r.) B cBsI3u ¢ THOEIBIO €ro
POJCTBEHHUKOB B YeuHe; a Takke pelleHHe Cyla MepBOM WHCTaHIMH U
KacCallMOHHOE OIpeJIeNIEHUE, 110 KOTOPOMY IPUCYKAaTach KOMIEHCAIUS 32
Oe3zeiicTBHE CIEACTBEHHBIX OPraHOB B XOJE€ PacCielOBAaHUS MOXUIICHUS
yenmoBeka B KapauaeBo-Uepkeccnu, MOXWINEHHBIA OBLT BIIOCICICTBUU
0CBOOOXK]IEH.

II. COOTBETCTBYIOIIEE HAIIMOHAJIBHOE
3AKOHOIATEJBCTBO

67. o 1 urons 2002 r. yrosoBHO-IIPaBOBbIE BOIIPOCHI PETYIUPOBAINUCH
YToa0BHO-ITPOIIECCYAITBHBIM KOJIEKCOM Poccuiickon CoseTckoin
®eneparuBHoii Counanucruueckoil PecniyOnuku, npunarsiM B 1960 r. 1
utosis 2002 r. cTapplii KOJIEKC OBLI 3aMEHEH YTOJOBHO-TIPOIECCYaTbHBIM
kogexkcoM Pocculickont @enepanun.
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68. CornacHo cT. 125 u3mMeHeHHOW U JonoJiHeHHOW penakiuu Komekca,
pelieHue CcienoBarenss WM TPOKypopa MPEKpPaTUTh MPOU3BOJCTBO IIO
YrOJIOBHOMY JeNy JUOO0 MPUOCTAHOBUTH paccieOBaHUE, a TaKkKe JIPyrue
peuieHuss W ACHCTBUA WJIM YIYHIEHUS, KOTOPhIE MOTYT HapyliaTh
KOHCTUTYIIMOHHBIE MpaBa U CBOOOBI CTOPOH B YTOJIOBHOM Ipoiiecce 0o
MPENsTCTBOBATh JOCTYIYy TpaXJIaH K MPaBOCYIUI0, MOTYT OBITh
0o0kaJlloBaHbl B pPalOHHOM CyJe€, KOTOPbI HaJeleH MOJTHOMOYHIMHU
MPOBEPSTH 3aKOHHOCTh U 000CHOBAHHOCTH OCIIAPMBAEMOT0 PEIICHUSI.

69. Cr. 161 HoBoil pemakumu YIIK 3akpersser mnpaBuiio, COINIACHO
KOTOpOMYy HWH(}OpMaIus, Kacarolascs MpeIBapUTEILHOTO CIEACTBUS, HE
MOKeT ObITh packpbiTa. CormacHo m. 3 TOH ke cTrarbu, WHGOpMALUA U3
MaTepUaIoB YroJIOBHOTO JeJla MOXKET ObITh OOHApOJOBaHA C pa3peIICHHUS
MPOKYpOpa UM CIEA0BATENs, OJTHAKO JIUIIb MOCTOJBKY, MOCKOJIBKY 3TO HE
HapyIIaeT MpaBa U 3aKOHHBIE UHTEPEChl YUaCTHUKOB YTOJIOBHOTO IpoIecca
U HE HAHOCUT yiiepba XOay paccieloBaHUs. 3amperiaercs pasrialieHue
110001 MH(pOpMAIIH, KaCAFOIIEHCS TMYHON KU3HH YYACTHUKOB YTOJIOBHOTO
nporecca, 6€3 COOTBETCTBYIOIIETO UX Pa3pelICHHUS.

Bonpocsl npaBa

L. HpenBapnTeﬂbele BO3PaAKCHUSA NIPABUTEC/ILCTBA

A. Craryc 3asBUTEJIS1 B Ka4ecTBe MOTepIeBIIero

70. IIpaBUTENbCTBO HE BHICKA3aJI0 HUKAKUX OIPEJIEICHHBIX BO3PAXKECHUM
OTHOCUTEJIBHO IIPU3HAHUS 3asABUTENSl IOTEPIEBUIMM B JaHHOM JIEIe,
OJIHAKO 3asiBWJIO, YTO €ro TpeOOBaHUS KOMIIEHCALMU B CBA3U C THOEINbIO
ChlHA SIBJSIFOTCS HEOOOCHOBAaHHBIMH, TaK KaK €My yxKe OblIa BBIIUIaYEeHA
orpezesieHHas CyMMa KOMIIEHCAIlMM Ha HAallMOHAJIbHOM YPOBHE.

71. 3asgBuTenb BO3paxall, 4TO CChUIKA MPABUTENbCTBA HA BBIILIATY EMY U
€ro JKeHE ONPEEIICHHOM CYMMbI KOMIIEHCALlMM B CBSI3U CO CMEPTHIO HX
ChIHA HE OTHOCWJIACh K OOCTOSATENILCTBAM JAHHOTO Jejia, TaK KaK BBIIJIATHI,
0 KOTOPBIX IIUIa peub, B JIIOOOM CIydae MPUYUTAIOTCS CEMbSM IOTHOIINX
IPU UCHOJHEHUHU CIYKEOHBIX 00S3aHHOCTEH COTPYIHUKOB MWJIMLUHK U HE
3aTparuBalOT  BOIIPOCAa  OTBETCTBEHHOCTH TOCYJapcTBa B KaXJIOM
KOHKPETHOM CJlyyae TaKoi ruoes.

72. TlockonbKy JAHHBII apryMeHT [IpaBUTEILCTBA MOXET
paccMaTpuBaThC KaK BO3PaXXEHHE IO IIOBOJY IPU3HAHMS 3asBUTEIA
NOTEpPHEBIIMM B JaHHOM jeiie, Cya CUMTaeT, YTO JAHHbBIC BBIILIATHI HE
MOTryT JIMIIMTh 3asBUTENS CTaTyca IOTEPIEBIIEr0 B 3HAYCHUM CT. 34
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KonBeHIIMN, NOCKOJIBKY, BO-IIEPBBIX, POCCHMCKHE BJIACTH HE IPU3HAIU
(akTa MMEBIIMX MECTO HApYLIEHWH, a BO-BTOPBIX, JaHHAs KOMIIEHCALUs
Obu1a B JIFOOOM Cilydae BBIIUIAYEHA 3asBUTEI0 HA OCHOBAHUM TOI'O, YTO €ro
CBIH OBUT COTPYIHUKOM MWJIHMIIMU M MOTHO NMPU HCIIOJHEHUH CIYKEOHBIX
o0si3aHHOCTEl, a HE Ha OCHOBAaHUHU 3aSBJICHHBIX HapyLUIeHUH IIpas,
ycraHoBlneHHBIX B KonBenmuu. Takum  oOpa3om,  BO3paskeHHS
IIPABUTEIBCTBA OTKJIOHAIOTCS Cynom.

B. Ilpeanosnaraemoe HercyepnaHue 3asgBUTeJIeM CPeACTB 3alMThI HA
BHYTPUI'OCY/IaPCTBEHHOM yYPOBHe

1. Jloeo0wi cmopon

73. IlpaButenbctBo npocuno Cya MpHU3HATH Kano0y HempueMiIeMon
BBHJly HEHUCYEPIIAaHUS 3asBUTCIIEM BHYTPUTOCYIAPCTBCHHBIX CPEICTB
mpaBoBOM 3amuThl. [IpaBUTENBCTBO CCHLIANIOCH HA TO, YTO pacclieJOBaHHE
MOXUIICHUS ¥ THOCIN ChIHA 3asIBUTEIIS HA TOT MOMEHT 3aBEPIIICHO HEe OBLIO.
OHO TakXe CChUIANOCH HAa TO, YTO Yy 3asBUTENs ObUla BO3MOXKHOCTD
oOpamatbest B CyJbl € )KajJo0aMy Ha HE3aKOHHOE 3a/IepyKaHie CBOETO ChIHA
WIH, B COOTBETCTBUU C MOJIOKEHUSIMH CT. 125 YTromoBHO-IIPOIIECCyaTbHOTO
kogekca P®, obOxaoBaTh B Cydax JtOObIe JEWCTBUS WM Oe3IeHCTBHE
CIIEICTBEHHBIX M JIOOBIX JIPYTUX MPABOOXPAHUTENBHBIX OPraHOB B XOJE
paccienoBaHus, KOTOPBIMH 3asBHTENb HE BOCHOJIB30BaJCSA. B 3TON CBSI3M
MPABUTENBCTBO CCHUIAJIOCH HA MUChMa CyAEeOHBIX MHCTaHIMK Poccuiickoii
®enepanun (CM. 1. 65 BhIIIIE).

74. 3asgBuTENb HE COTJACWIICA C BO3paXEHHEM NpaBuUTeNbCTBA. OH
YTBEpXKAQI, 4YTO (GakT ATUTETHHOTO TIPOBEICHHS paccielOBaHUs
00CTOSITENECTB MCUYE3HOBEHMSI M THOENN €ro ChIHA SIBISIETCS OCHOBAHHEM
JUIE COMHEHUH B ero 3(¢peKTUBHOCTH, a CaM OH B JIFOOOM ciy4ae He ObLI
npouH(GOPMUPOBAH O XOJE pacciieJoBaHus, Oyny4u, TaKuM 00pa3oMm, HE B
COCTOSTHUM BOBpPEMsI 00’KaI0BaTh PEIICHUs, IPUHATHIC B paMKaXx CIICICTBUSI.
3asiBUTENb TaKXKe BO3PA3HJI, UYTO MPABUTEIBCTBO HE CMOTJIO YOEIUTENbHO
IPOJEMOHCTPHPOBATh, YTO TPEVIOKCHHBIE €My CpEJICTBAa IPABOBOM
3amuUThl ObUTH YPPEKTUBHBIMH U, B YACTHOCTH, YTO OHU MOTJIU MIPUBECTH K
YCTAaHOBJICHHIO JIMYHOCTH W HAKA3aHUIO BUHOBHBIX B COBEPIICHHUU JTAHHOTO
MpecTyIUIeHUsl, KaKk Toro TpeOyeT ycraHoBuBIIascs mpaktuka Cyna B
OTHOIIEHHUH Kaj100, MOJAaHHEIX IO CT. 2 KoHBeHIHH.

2. Oyenxa Cyoa

75. Cyn oTMmetwii, 4TO0 B cBoeM perieHurn oT 23 oktsOps 2006 r. oH
MOCYMTA] BONPOC HMCYCPIAHHsI BHYTPEHHHX CPEICTB HUMCIOIIUM TIPSIMOE
OTHOIIIEHHE K CYIIECTBY AAHHOM KOOI COYTS TIOATOMY, UTO 00a BOIpoca
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JOJKHBI OBITH pacCMOTpEHbI 0THOBpeMeHHO. [lanee Cyn nepernien K OlleHKe
JIOBOJIOB CTOPOH B CBETE 0J10KeHN KOHBEHIIMN U aKTyallbHOU MPAKTUKU.

76. Cyn mTOBTOpsieT, 4YTO TIPaBHJIO, Kacarolleecs HCYepIiaHus
BHYTpeHHUX cpeactB mo cr. 35 § 1 KonBeHmmm, oOs3bIBacT 3asBUTEINCH
BHayYalle UCIOJIb30BaTh JOCTYIIHbIE UM HA HAI[MOHATHHOM YPOBHE MPABOBBIC
CpPEICTBA 3alUTBhl JUIsl BOCCTAHOBJIEHHWS CBOUX HapYyILIEHHBIX IIpaB.
CymiectBoBaHHE MOJOOHBIX CPENCTB AOHKHO OBITh TapaHTHUPOBAHO KaK B
TEOpUH, TaK M Ha MPAKTHKE, MHA4Ye TaKHe CpelcTBa He OymyT o0iamaTh
TpeOyemoii crenenpto noctynHoctd U dddextuBHoctu. CT. 35§ 1 Takxke
yKa3bIBaET, YTO >KAIOOBI, KOTOpBIE BIIOCHEeACTBUU Oynyt moaansl B Cyn,
JOJKHBl BHayayle OBITh MpPEACTaBICHbl B COOTBETCTBYIOIIMI OpraH Ha
HAI[MOHAJIbHOM YPOBHE, 110 KpallHel Mepe, M0 CYIIECTBY, B COOTBETCTBHUH C
dbopManbHBIMU  TpPeOOBaHMSIMH M B OTBEJIEHHBIE  HAIMOHAJIBHBIM
3aKOHOJIATENILCTBOM CPOKHU. JIr0Oble Mephl HpOoIecCyabHOrO XapakTepa,
CHOCOOHBIE TMPEeNoTBpPaTUTh HapyuieHue KoHBEHUMH, TOMKHBI OBITH
UCTIONB30BaHbl. UTO KacaeTcs CpeAcTB, SBISIOUIMXCS HEdPPEKTHBHBIMU
a1nb0 Hecopa3MepHBIMHU, TO HCIOJIb30BAHUE TAKOBBIX 00S3aTEILCTBOM HE
sBisiercst (cM. Aksoy v. Turkey, pemenue ot 18 nexadps 1996 r., Reports of
Judgments and Decisions 1996-VI1, ctp. 2275-76, §§ 51-52; Akdivar and
Others v. Turkey, pemenue ot 16 centsiOps 1996 r., Reports 1996-1V,
ctp. 1210, § 65-67; u, uz nocnenuux, Cennet Ayhan and Mehmet Salih
Ayhan v. Turkey, Ne 41964/98, § 64, 27 wions 2006 1.).

77. T'ocynapcTBO-OTBETUHUK, 3asBISIONIEE O HEMCUEPIAHUU 3asiBUTEIIEM
BHYTPEHHUX IIPaBOBBIX CPEJICTB 3allMThl, JODKHO YKazarb Cyay Te
CpeICTBa MPABOBOM 3aIIUThI, KOTOPHIMU HE BOCIOJIB30BAJICS 3asBUTENb, U C
JIOCTaTOYHOM CTENeHbl0 yOenuTenbHOCTH noka3zaTe Cyay, 4TO JaHHbBIE
cpencTBa ObUTH ObI TeopeTHuecKd d(H(PEKTUBHBI U MPAKTUUECKH JTOCTYITHBI
3asgBUTENI0 HA TOT MOMEHT BPEMEHH; MHBIMH CJIOBaMH, YTO OHH OBLIH
JOCTYIHBI  3asBUTENI0, MOIVIM OOECIEeYUTh BOCCTAHOBJICHHE  €ro
HApyIICHHBIX TpaB W HWMEIW 3HAYUTEIbHBIE INAHCHl  OKA3aThCS
3¢ exTUBHBIMU (CM. BBHIICYNOMSHYThIE pelieHus: o aenam Akdivar and
Others, c. 1211, § 68, wnu Cennet Ayhan and Mehmet Salih Ayhan, § 65).

78. B nmaHHOM Jene B OTHOILIEHUM BO3PaKEHUH MPABUTEIHCTBA O TOM,
YTO 3asiBUTENIb HE oOpaluajics B CyJ B CBS3U C MCUE3HOBEHHEM ChbIHA, Cya
OTMETHII, 4TO B mepuoj ¢ 26 HosOps 2000 r. mo 22 ampenst 2001 r., korga
AcnanOexk KykaeB uuciawicd NponaBIIMM, 3asBUTENb AKTUBHO IBITAJICS
YCTaHOBUTh €ro MECTOHAaXOXACHHEe U olpamancs ¢ JITOW LeNblo B
pasnuuHble oprasel (cMm. nm. 22-24), B To BpeMs, KaKk IPU3HAHMSI TOTO, YTO
CBIH 3asBUTENS ObLI 3aJiep>KaH UMH, OT BJIACTei Tak W HE IocleaoBano. B
JAHHBIX OOCTOSATENIBCTBAX M OCOOEHHO B OTCYTCTBUE JIOKA3aTEJbCTB,
MOJATBEPXKIAIOIUX caM (DaKT 3aJeprKaHus, JaXKe €CIH MPEANOI0KUTh, UYTO
IPaBOBBIE CPEJICTBA, HA KOTOPBIE CCHUIACTCA TPABUTEIBCTBO, OBLIH
JOCTYIHBI 3asBUTENI0, OCTAeTCs MOJ BOMPOCOM TOT (DakT, umena Ju Obl
xanmo0a B CyJ Ha HENPU3HAHHOE BJIACTSAMH 33JI€pP)KaHUE ChIHA 3asBHTEI
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Kakue-mubo IMmaHChl Ha ycmex. bornee Toro, mpaBUTENLCTBO HE CYMEIO
yOenuTeNnbHO I0Ka3aTh, YTO YKa3aHHOE WM IIPaBOBOE CPEICTBOMOIIIO
o0ecrieunTh BOCCTAHOBJICHHE IIpaB 3asBUTENS B €ro CHUTYallUH,Uiy,
JPYTMMH CJIOBAaMM, 4YTO HCIIOJIb30BAHUE 3asBUTEJIEM 3TOrO CpPEICTBA
npuBesnio Obl Kk ocBoOokneHuto Acmabeka KykaeBa (B 0coOeHHOCTH
YYUTBIBAs TOT (PAKT, 4TO POPMAIBHO JaTa €ro CMEPTH ObLjIa BIOCIEICTBHH
ykazaHa kak 26 HosiOps 2000 r.), a Takke K yCTaHOBJICHHUIO JIMYHOCTH M
HaKa3aHWIO BUHOBHBIX.

79. Uro kacaercs mnepuoaa mnocie 22 ampens 2001 1. - gaTel
OOHapy>KEHHsI TEJIsl ChIHA 3asBUTENS, - TO OYEBHIHO, YTO JIFOOBIE KaOOBI B
Cy[ He ObLTH OBl aIeKBATHBIM CPEICTBOM MPABOBOM 3aIUTHI [Tl 3asIBUTEIIA.

80. B cBere BbuueckazanHoro Cya cuuraer IPEJI0KEHHOE
MPABUTEIBCTBOM CPEACTBO MPABOBOM 3amUThl  HEIPPEKTUBHBIM IO
cmbicity Konennuu. Cya MOCTaHOBWIJI, YTO 3asBUTENb HE ObUI 00s3aH
UCIIOJIB30BaTh 3TO MPABOBOE CPEICTBO M JaHHAs YacTb BO3PAXKEHUU
NPaBUTENILCTBA JIOJKHA OBITh, TAKAUM 00pa30oM, OTKJIOHEHA.

81. Uto kacaercss  BO3PaKEHHM  IPABUTEIBLCTBA  OTHOCHTEIIBHO
HE3aBEPUICHHOCTH TPOJOJDKABIIETOCS PACCIEAOBaHUS W HEOOpalleHHs
3asBUTEN B CcyAeOHble OopraHbl B COOTBETCTBUU cO cT. 125 YK PO mo
NOBOJY AeWCTBUM MO0 O€31eHCTBUS CIEACTBEHHBIX JIMOO APYTUX OpPraHoOB
B xo/e paccienoBanusi, Cya OTMETHII, YTO, BO-IIEPBBIX, IPABUTEIBLCTBO HE
yKa3auo, Kakue KOHKPETHBhIC NIEHCTBHS MM Oe3JeHCTBHE ClieoBaTelNeH
MOTJIM OBITH ONMPOTECTOBAHbBI 3asBUTEIEM B cyneOHoM nopsake. Cyn nasee
OTMETWJI, 4YTO IIPaBOBOM MHCTPYMEHT, Ha KOTOpBIM  CCBUIAJIOCH
MIPaBUTEIBCTBO, BCTYNMWJI B JedcTBUE Tonbko 1 umronsgs 2002 1., m 4ro
3asiBUTENIb OBbLJI OYEBHJHO HE B COCTOSHMM BOCIOJIB30BAaThCA UM JI0 3TOHU
natel. B ToM, 4uTO Kacaerca mocienyroniero nepuona, Cya mocuuran, 4Tro
JlaHHasi 4acTh IPEIBAPUTENIbHBIX BO3PAKEHUN IMPaBUTENIbCTBA MOJHUMAET
npoOJieMbl, HAampsIMyI0  CBSI3aHHBIE C  BONPOCOM  3(PPEKTUBHOCTH
paccienoBaHHs, M YTO OBUIO OB yYMECTHO PAacCMOTPETh €€ B YacTH
pPacCMOTpPEHHUSI KAIOOBI 3aIBUTENS IO CYIIECTBY CT. 2 KoHBeHIUH.

I1. Ipeanosnaraemslie HapyueHus cT. 2 KonpeHnnu

82. 3asBUTEINb KaloOBaJICA HA TO, YTO €ro ChIH Ipomnan 6e3 BECTH Mociie
€ro 3aACpKaHUusd MPEACTABUTCIIAMU q)eﬂepam)me cul U OBLI I1I03JHEC
HalilecH MepTBBIM, a HAIMOHAJbHBIC BJIACTU HE TpoBenH 3()PEeKTUBHOTO
paccienoBanus npousomenaiero. On ceputasica Ha Crarbio 2 KonBeHIMH,
COTJIACHO KOTOPOWA:

«1. IlpaBo KaxJ0ro JIMIA Ha XU3Hb OXpaHAeTCs 3aKOHOM. HWKTO He MOKeT ObITh
YMBIIIUICHHO JIMIICH JKW3HU HMHAaYe KaK BO HCIIOJHEHHE CMEPTHOTO MPUTOBODA,
BBIHECEHHOTO CYIOM 33 COBEPIUCHHE IIPECTYIUICHWS, B OTHOLIEHHH KOTOPOTO
3aKOHOM IPeTyCMOTPEHO TakKoe HaKa3aHHe.
2. JlumeHue XU3HM HE paccMaTpHUBaeTCsl Kak HapyIIeHHEe HACTOALICH CTaTby,
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KOT/Ia OHO SIBJISICTCS PE3yJIbTaTOM a0CONIOTHO HEOOXOAMMOIO MPUMEHEHHS CHIIBL:
a) JuId  3amMrhl  JI00Oro  JMI@a  OT  MPOTHBONPABHOTO  HACHIINS;
b) s ocyliecTBIEHUs 3aKOHHOTO 3ajiepKaHusl WIM IpeJoTBpallieHus: modera

Juna, 3aKJIFOYEHHOTO ot CTpaxy Ha 3aKOHHBIX OCHOBaHMSIX;
C) JUId TIOAABJICHUS, B COOTBETCTBHUHU C 3aKOHOM, OYHTa HITH MSTEXKA».

A. IlpeanoJsiaraemoe 0TCyTCTBHE 3aIUTHI IPABa HA KU3Hb

1. Jloeo0wi cmopon

83. 3asBUTENb YTBEPKIal, UTO TOT (aKT, YTO €ro ChIH ObLI 3a7iepkaH U
yOuT TpencTaBUTENIMU (elepalbHBIX CHJI, HE BBI3BIBAET HUKAKOTO
coMHeHHUd. B wacTHOCTH, OH yKka3zai, 4To (HaKT MOXHUIIEHHUS €ro ChlHA U
nocieayromnee oOHapyKEHHE ero MEPTBBIM, a TaKkKe (aKT MOXHUILEHHS eTo
ChIHAa Ha IICHTPAJIBHOM pBIHKE T. ['po3HOoro 26 HosOps 2000 r. HEUKOTIA HE
OCITAPUBAJICS  TPABUTEILCTBOM. bojee Toro, ObUTO  OQUIMAIBEHO
YCTaHOBJIEHO, YTO CBHIH 3asiBUTENs ObUT yOUT B TOT K€ JIeHb, B KOTOPBII OH
ObLT 3anepkan, T.. 26 HosOpst 2000 r. 3asBUTENb HACTAMBAI HA TOM, YTO,
BOIPEKH YTBEPKICHUSM MPABUTENbCTBA, (DaKT mpoBeieHus (penepaabHbIMU
CHJIaMH OTI€paIMU TI0 3a4UCTKe [ PO3ZHEHCKOTO HEHTPAILHOTO PHIHKA OBLI
MOJATBEPXKJIEH MHUChbMEHHBIMH TOKa3aHUSIMU TPOUX cBUerenei, (cm. m. 12
BbIIIIE), a TaKxke nHpopmanueid, coopanHoil opranuzanueir «Human Rights
Watch» (cM. m. 19 BeIme), a B Xoae 3TOH crenornepauu QenepaibHbIe
CUJIBI 33JIepKaJIi €ro ChIHA.

84. IIpaBUTENHCTBO TPHU3HABAIO TOT (AKT, YTO CHIH 3asIBHTENS OBLI
MOXHMIIEH OKOJIO I pO3HEHCKOro MEHTpaIbHOTO pbiHKa 26 HOosA0psa 2000 1. u
NO3KE HaiJleH MEepPTBbIM, OJHAKO YTBEP)KJIal0, 4YTO HET HUKaKuX
OCHOBaHUW TOJIaraTb, 4YTO TOCYAApCTBO HECET OTBETCTBEHHOCTh 3a
MpEeaIonaracMoe HapyluieHHe TIpaBa Ha KuU3Hb. B 3TOM  CBS3M
MPABUTENBCTBO CCHUIANIOCh Ha OTBET M3 I eHepaibHON Tpokyparypbl PO,
COIVIACHO KOTOPOMY CJIEJICTBEHHBIMH OpraHaMu He ObUIO IIOJy4€HO
HUKAKHX CBUJICTENIbCTB MoxuineHus Acianbeka KykaeBa mpenctaBuTensiMu
denepanbHbiX cwit. [IpaBUTENBCTBOTAKKE CCHUIANIOCH HAa WH(OPMAIHIO,
nonydeHHyro oT Y®OCB no YeueHckoil pecrnyOiinKe, COrJIaCHO KOTOPOM
BOJIM3M IIEHTPAJIBHOTO phIHKA T. ['po3Horo Hu 26, HU 27 HOs0ps 2000 r.
HUKaKHX crenonepanuii ¢enepaibHbIMU cUJaMH He TpoBoauiioch. C
JPYrOi CTOPOHBI, IPABUTENBCTBO CChUIAJIOCHh HA MOKAa3aHMs YETBEPHIX JIULI,
cpenu HUX r-Ha JIX., Bce M3 KOTOPBIX, MO CIOBaM MPaBUTENIbCTBA, «ObUIH
3azepkanbl  (penepanbHbiMM  cuiiaMu 26 HosiOps 2000 r. B xonme
crieronepanuy M mo3ke Obuin 0ocBOOOXKIeHbI». [lo3ke HpaBUTENHCTBO
MOSICHSIO, YTO CHeronepanys Oblla YIOMSHYTa UM TOJBKO C TOH TOYKH
3peHusi, ¢ KOTOPOH OHa Obljia YIOMSHYTa JAHHBIMU CBUJETEIISIMU BO BpPEeMs
nomnpoca. IIpaBUTENBCTBO Takke OTMEYANo, YTO WIEHbl HE3aKOHHBIX
OGanndopmupoBaHuii, [EHCTBOBAaBIIMX Ha TeppuTOpuu  YedeHCKO
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PecnyOinkn, HEOJHOKPATHO HCIIOJIB30BAIN IMOJJCIBHBIC YIOCTOBEPEHHUSI
COTPYTHUKOB MUJITUITUH JIJISl TTOJIYICHHUS TOCTYIA B TOMAa MECTHBIX JKUTEJICH
U BO3MOYKHOCTH 33JICp)KMBaTh W YOWUBaTh WX, a pealibHbIC COTPYIHHKH
MIPABOOXPAHUTEILHBIX ~ CTPYKTYp HEPEIKO CTAHOBWIIMCH  JKEPTBAMH
OOEBHUKOB.

2. Oyenka Cyoa

85. Cyn moBTOpsieT, YTO B CBET€ BAXKHOCTH 0053aTeNbCTBA IO
NPEOCTABICHUIO 3aIlUTHl B paMKax CT. 2, OH HCCIEOyeT ¢ 0co0oii
THIATETFHOCTHIO (DAKTHI MPUYMHEHHS] CMEPTH TNPUHUMAs BO BHUMaHHE Kak
JEHCTBHsI  NPEICTABUTENEH TOCYAapcTBa, TaK M COIYTCTBYIOLIME
oOcrositenscTBa. JlWila, MOABEprHYBIIMECS 3a/E€pPKaHUI0, HAXOAATCA B
YSI3BUMOM ITIOJIO’KEHUH, ¥ BIACTH O0S3aHBI MX 3alIMINATh. TakuM 00pa3om,
€CIM 4YeNOBEK TOMaJaeT TMoj CTpaxy 370pOBbIM, a 3areM, IIo
OCBOOOXKIICHHH, Yy HEro OOHApYKUBAIOTCS TEIECHBIE IOBPEKICHUS,
rocyapcTBO 00s3aHO TPEACTaBUTH MPaBAONON00HOE OOBSICHEHHE TOTO,
KakuM o00pa3oM ObUIM TIOJYYEHBI JaHHBIE TEJECHBIC MOBPEKICHHS.
OO0s3aTenbCTBO  BJAcTe  OTUMTAThCS 3a  oOpalleHue, KOTOpPOMY
3a/lep>KaHHOE JIMIIO MOABEPrajloch MOJ CTPa)KeH, SIBISETCS CTPOIMM B TEX
CIIydasix, KOorJa 3aJep>KaHHOe JIMIIO BIOCIEACTBUM YMUPAET JIUOO ucue3aeT
6e3 BectH (cM., B TOM umcie, aeno Orhan v. Turkey, Ne 25656/94, § 326, 18
utoHs 2002 r.).

86. B Tex ciydasx, Koraa CBS3aHHBIE C 1eJIOM (aKThl U 00CTOSITEIbCTBA
B 1€JI0OM, JIUOO B OOJIBIIEH YaCTH U3BECTHBI TOJIBKO BIACTSIM, KaK B CiIydae C
JUIAMM, HaxXOJIAUIMMMCS T1OJ HMX KOHTPOJEM WU TOJ CTpaxeil, B
OTHOIICHUU TEJIECHBIX MOBPEXKACHUNW U CMEPTH TAaKUX JIHI MOTYT OBITh
CleNaHbl OIpENEICHHbIE MPEANOJIOKEHUS M jaonyuieHus. PakTU4yecKku
OpeMs JoKa3bIBaHUS U MPEAOCTABICHUS YOSTUTEIBHOTO O0BICHEHUS JICKUT
Ha Biactax(cm. Salman v. Turkey [GC], Ne 21986/93, § 100, ECHR 2000-
VIL u Cakict v. Turkey [GC], Ne 23657/94, § 85, ECHR 1999-1V).

87. B mannom nene Cyn OTMETWJI, YTO MPAaBUTENBCTBO OTPULIATO Kak
CBOIO OTBETCTBEHHOCTH 3a TMOENb ChIHA 3asBUTENS, TaK M TOT (akT, UTO
denepanpHBle  BOWCKAa  NPOBOJWIM  KaKylO-THOO  CIIELONEPAIUIo
(«3a4MCTKY») BO3JI€ LIGHTPAILHOTO pbIHKA T. ['po3Horo 26 Hoa6ps 2000 r. C
JPYToii CTOPOHBI, OHO TIPU3HAJIO OTIPE/IEICHHBIC (DAKTHI, JeKAIIUE B OCHOBE
BepcHM 3asBUTENs 00 ucue3HoBeHuu U rubenu Acnanbexa Kykaera. B
YaCTHOCTH, CTOPOHBI COTJIACHBI B TOM, YTO CbIH 3asIBUTEJNISI BMECTE C PSJIOM
OPYTUX JHll OBbUT TOXUINEH BOOPY>KEHHBIMH IIOJbMHU B KaMy(QISDKHOMN
dbopme BOJMM3HM LEHTPATBLHOTO PbIHKA TI'. ['po3HOrO B AHEBHOE Bpems 26
HOos10pst 2000 r. Takum 0Opazom, BHayase cleAyeT YCTAaHOBUTH TOT (haxT,
4TO JaHHbIE BOOPY’KEHHBIE JOU ObuTH benepanbHbBIMU
BOCHHOCTYXAIIIUMHU.

88. Cym oTMeTHI B 3TOH CBSA3H, YTO (akT MpoBereHUs (eraepalbHbIMU
CWJIaMU CHEIoNepalii Ha [EHTPaJbHOM pbIHKE T. [po3HOro ObLI
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MOJATBEPXKIICH PAJIOM CBHUJIETEIBCKUX MOKA3aHUM, BKJIIOYAsi T€, HA KOTOpbIE
CCBLJIAJIOCh IIPABUTEIBCTBO B CBOMX BO3paXEHUSIX (CM. 1. 84 BbILIE), U TE,
KOTOpBIE MPEJICTABUII CaM 3asBUTENb (CM. M. 12 BBIIIE), a TAKXKE ParioOpTOM
koManaupa deueHckoro OMOHa o  pe3ynbrarax  BHYTPEHHETO
paccnenoBanus rubenu Acnanbeka Kykaesa (cm. . 39 Boimie). bonee toro,
MaTepuaibl, npeactaBieHHble Cyny, HE MO3BOJSIOT MPEAINON0KNUTh, KaKHe
elle BOOPYKEHHBbIE JIOJH, KpoMme (QenepalbHbIX BOEHHOCTYXAIIUX,
NPUCYTCTBOBAJIM TMPU TOXUIEHWU ChIHA 3asBUTENss. B  dactHOCTH,
MOKa3aHUsl CBHUJETENEeH He coaep)KaT HUYEro, M3 4Yero MOXHO ObUIO Ol
cAenaTh 3aKIOYEHHE O MPUYACTHOCTH HE3aKOHHBIX BOOPYKEHHBIX
dbopMupoBaHU K JaHHOMY MPECTYIUICHHIO, B TO BpeMsl Kak IMOKa3aHUS
COTPYAHMKA MIJIMIMH T-Ha JIK. ICHO yKa3bIBAIOT HA TO, YTO (elepaibHbIe
BOCHHOCYXalllMe ObUTHM MPUYACTHBI K 3aaepkaHuto Acnanbexa Kykaesa
(M. mm. 16-17 Beime). B nanHbIx o6cTosATenscTBax Cya yCTaHOBUI, YTO
ChIH 3asBUTENsA ObLI 3ajJiepXKaH MPEACTaBUTENSIMU TOCYIapcTBa B XOJE
cnenoneparyu 26 HostOpst 2000 r.

89. CTOpoHBI ganee COIrNIAaCUJINCh, - U 3TO OBUIO SICHO OTPAXKEHO B
HAI[MOHAJILHOM CYJONpPOM3BOACTBE, - 4To AcnanOek KykaeB moru0 B
pe3ynbTaTe yOUNCTBA, a €ro Teao ObUIo OOHApPYKEHO B TOM KE MECTE U B
TOT K€ JIeHb 4TO U Tejo r-Ha [l., BMecte ¢ KOTOPHIM OH OBbLI MOXHIIEH.
Bonee Toro, odunuanbHas gata cmeptd AcnanOexka Kykaesa,
26 Hos10pst 2000 1., yKazaHHas B COOTBETCTBYIOUIMX CBHUJETEIHCTBAX (CM.
. 36-38 BbllIIe), BO3paKEHUH Y MPaBUTEIHCTBA HE BhI3BAJIA.

90. Takum oOpa3om, u3 (HaKTOB Jiea IBCTBYET, UTO ChIH 3aSBUTEINS OBLT
yOUT B TOT K€ JIeHb, B KOTOPBIM OH OBLT B3AT moj crpaxy. Cyn oTMeTui,
YTO B OTOW CBSI3U IPABUTEIBCTBOM HHKOI/IA HE YTBEPXKIAJIOCh U HE
MpEeJIoiaraioch Ha OCHOBAHHUH MPECTABIEHHBIX JOKA3aTENbCTB, YTO ChIH
3asgBHUTENS OBUT OCBOOOXKAEH cpa3y MOCie 3aJepiKaHusi, JUOO BCKOPOCTH
nocine Hero. B manubix o6crositenbeTBax Cygl BBIHYXACH 3aKIIOYUTh, YTO
CBIH 3asiBUTENSI IOTHO TOCIIE TOTO, KaKk OBbLJI apecTOBaH IMPEICTaBUTEISIMH
denepanbHBIX  CHJIOBBIX  CTPYKTyp. B oTcyrctBHe  Kakoro-iun6o
IPaBIONO00HOTO OOBSCHEHUSI TPABUTEILCTBOM OOCTOSITENLCTB THOCIH
Acnanbexka KykaeBa, Cyn nanee HOCTaHOBWII, UYTO MPABUTEILCTBO HE
CyMeJo OOBSICHUTh CMEPTh ChIHA 3asBUTEINISI B MOMEHT €0 HaXO0XICHUS IO/
apecToM, U TakKuM 00pa3oM roCyIapCcTBO-OTBETYMK HECET OTBETCTBEHHOCTD
3a €ro CMepTh.

91. COoOTBETCTBEHHO, B 3TOM CBSI3M MMEJIO MECTO HapylIEHHUe CT. 2
Konsenuuu.
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B. Ilpeanmosiaraemasi HeaJleKBATHOCTb PACCJIEeIOBAHUS

1. Jloeo0wi cmopon

92. 3asBUTENb YTBEPXKAAJ, YTO pacciieZlOBaHKE, MPOBEICHHOE B IAHHOM
JieNie,He MOTJIO CYUMTAThCS aNeKBAaTHBIM M 3(PPEKTHBHBIM COTIACHO
cTaHaapTaMm, ycraHoBieHHbIM KonBeHunueil. Hecmorpss Ha TO, d4TO
CIIEICTBUE TNPOAOJKAJIOCH Oojiee IIECTH JIET U HEOJHOKPATHO
MPUOCTAaHABIMBAIIOCH U BO3OOHOBIISAJIOCH, OHO HE MIPUBEIIO K YCTAHOBIICHHUIO
U HAKa3aHUIO JIML, COBEPUIMBIIMX IPECTYIUIEHHE, XOTS B JEJe HMEIHCh
MHOTOUYHCJICHHBICCBUACTECTBA, YKa3bIBaBIIME HA  MPEIoJiaraeMbIX
IIPECTYITHUKOB, a TAK)KE Ha TO, K KAKOW BOEHHOW 4acTU OHM MPUHAJIEKAIIH,
ee MECTOHaxoXAeHue u sMOieMy. bonee Toro, cieCTBEHHBIMU OpraHaAMU
He OBLI MPUHAT Psii HEOOXOAMMBIX MEp, a UMEHHO: aJeKBAaTHBIH OCMOTp
MeCTa MPECTYIUICHHUs, MPOBeACHUE OaUNIMCTUYECKUX IKCIEPTU3, PO3BICK U
JIOTIPOC CBUJIETENIEH MOXUIIEHUS CbIHA 3asBUTEINS, a TAaKXKE paccieloBaHUe
YTBEPKACHUM 3aBUTENS O TOM, YTO aBTOMOOUIIb, HA KOTOPOM yeXall B TOT
JIeHb €r0 ChIH, ObUT SKOOBI BIIOCIEICTBUH 3aMeueH Ha 0asze (enepaabHbIX
Boiick B XaHkaine. Bmactu He OTHeCIHMCh K paccieloBaHUIO JIaHHOTO
NPECTYIUIEHUSI KaK K 00S3aTeNbCTBY, KOTOPOE HAIJICKUT BBHIMOIHUTH B
CPOYHOM TMOpPSAKE, a TakkKe He JepXald 3asBUTENs B Kypce Xoia
pacciiejoBaHMsl 1O €ro Jeny. 3asBUTENb Jajiee yKa3bIBaeT, UTO JaxKe
HECMOTps Ha To, 4To Teno AcmanbOeka KykaeBa Obuto oOHapyxkeHO 22
anpenst 2001 r., pacciejoBaHHEe B YTOJIOBHOM Jielie 1Mo (DakTy yOHiicTBa €ro
CbIHA, a HE 110 (PaKTy MOXUIICHHS, Ha4alloCh JUIIb 22 nexkadps 2005 r.

93. IlpaBUTEIBCTBO YTBEP)KIAIO, YTO PACCICIOBAHUE HMCUE3HOBEHHUS U
cmeptu Acnan6eka KykaeBa cooTBeTcTBOBanio TpeboBaHusIM KoHBEHIMH 0
3 PEKTUBHOCTH, TaK KaK Ha HALMOHAJIHHOM ypPOBHE OBUIM NPHHSTHI BCE
MEpbI JJIs YCTAaHOBJICHUS JIUI, COBEpIIMBIIUX mpectyruienue. [lo cioBam
IPaBUTENIBCTBA, JUINTEIIEHOCTh PACcClieIOBaHMs ObljIa BIIOJIHE ONpPaBIAHHOM
B YCIIOBUSIX OOIIEH TsDKEION cuTyaluu B YeueHCKoi peciyOInKe.

2. Oyenka Cyoa

94. Cyn noBTOpsieT, 4TO 0053aTENIbCTBO IO 3allUTE MPaBa Ha XKHU3Hb,
ycraHoBieHHOe cT. 2 KoHBeHLMH, B COBOKYNHOCTH € 0OOLIUM
00s13aTesIbcTBOM rocynapcrsa coryiacHo crT. | KonBeHuumn «oOecrnieunBaTh
KaXIOMY JIMIlY, HaXOISIIEMYCSl TIOJ] UX FOPUCIUKINEH, TpaBa U CBOOOIBI,
ompeneneHHele B pasgene | Hactosmed — KoHBeHuum», —Takxke
HoJpa3yMeBaeT 00s3aHHOCTh MPOBECTH OPHUIMATIBHOE PACCIIEIOBAaHUE B TEX
cilyyasix, KOrja TIpaxJaHe TIOorubaioT B pe3ynbTaTe MPUMEHEHHs
BoopykeHHOU cuibl (cMm McCann and Others v. the United Kingdom,
pemienue ot 27 centsiopsa 1995 r., Series A Ne 324, § 161, u Kaya v. Turkey,
pemenue ot 19 deBpanst 1998 r., Reports 1998-1, c. 329, § 105). OcHoBHOU
LIEJIBI0 TAKOTO PACCIIEOBaHUS JOJKHO OBbITh oOecrnieyeHue 3¢(HEeKTUBHOTO
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NPUMEHEHHUS HAIMOHAIBHOTO 3aKOHOAATENhCTBA, HAMpPaBICHHOTO Ha
3allUTy NpaBa Ha KWU3Hb, @ B T€X CIIyYasX, IJie K HAPYIICHUIO 3TOTO MpaBa
OPUYACTHBl TPEACTABUTENM M AareHThl TOCyAapCTBa, a TakkKe uX
OTBETCTBEHHOCTh 3a CMEPTh, HACTYIMBIIYIO BO BpeMs HaXOXICHUS
norudIero moJ HX KOHTpojeMm. Brmactu o00s3aHbl JeHCTBOBaTh 110
COOCTBEHHOMY MOOYXICHUIO, KaK TOJBKO MOJO00HBIC (PAKTHI TOXOMST J0 UX
cegenus. HemomycTumo o0XuaaTh, MOKa POJCTBEHHUKH TOTHOIIETO
noaanyT oQUIHATBHYIO KaJI00y, THOO MpeArnoaraTe, YT0 OHA BO3BMYT Ha
ce6s (ynkuum cnencrsus (cm. Ilhan v. Turkey [GC] Ne 22277/93, § 63,
ECHR 2000-VII).

95. PaccnenoBanue AOMKHO OBITH 3(PQPEKTUBHBIM B TOM CMBICIE, B
KOTOPOM OHO JIOJDKHO MPUBECTU K YCTAHOBJICHHUIO JIMYHOCTH M HAKa3aHHUIO
BUHOBHBIX B coBepmieHuu mnpectymienus (cM. Ogur v. Turkey [GC],
Ne 21954/93, § 88, ECHR 1999-I11). JIro60#i HeqoCcTaTOK B pacciaeI0BaHUH,
CHIKAIOIIUN BEPOATHOCTD BBISBIICHUS MPUYUH THOENHU JIUO0 YCTaHOBJICHHUS
BUHOBHBIX, HE OYJIET COOTBETCTBOBATh JAHHOMY CTaHAApTy. B 3To# CcBs3M
YCTaHOBJEHO 4YETKOE TpeOOBaHHE CBOEBPEMEHHOCTH W IPOBEICHUS
paccienoBaHusi B pa3ymHble cpoku (cM. Yasa v. Turkey, pemienuwe OT
2 centsi0psa 1998 r., Reports 1998-VI, § 102-04, u Mahmut Kaya v. Turkey,
Ne 22535/93, ECHR 2000-III, §§ 106-07). Cnenyer mnpuHsTH, YTO B
ONpEeACNIEHHON CUTyalluM MOTYT TPUCYTCTBOBaTh IMPEMSATCTBUS U
TPYIHOCTH, OCJIOKHSIOIIINE X0/ pacciieZJoBaHuUsl. Opnako
HE3aMe/UINTEIbHOEe pearupoBaHUE BIACTEH B Jlele  paccleOBaHUS
NPUMECHCHUS CHIIBI CO CMEPTEIhHBIM HCXOJOM OOBIYHO pPacCMaTPHUBACTCS
KaKk 00s3aTeNbHOE YCIOBHE, HEOOXOAUMOE Ui MOJAepPKaHUs JAOBEPHUS K
OOIICCTBCHHOMY IIPABOIIOPSIIKY M TPEIOTBPAIICHUS MTOCOOHUYESCTBA WIIH
MOIMYCTUTENHCTBA B OTHOIICHUN HE3aKOHHBIX JCHCTBUM.

96. B mannom genme Cya OTMETHI, YTO pacciieloBaHUE OOCTOSTEIIECTB
MCYE3HOBEHUsI M THOENIH ChlHA 3asBUTENS YACTUYHO OBLIO MPEIIPUHSTO.
[IpencTout OLEHUTH, COOTBETCTBOBAJIO JIM IMPOBEACHHOE pacCieOBaHUE
craHjapraMm, yctaHoBieHHbIM cT. 2 KonBenuuu. Cyx oTmeTuin B 3TOH
CBSI3U, YTO €r0 OCBEIOMJICHHOCTh O JETANAX JAHHOTO YTOJOBHOTO Jiefa
OTPaHUYUBACTCS MaTepuaIamH, KOTOpBIE rOCyIapCTBO-OTBETUUK
MOCUYUTAIIO HYKHBIM TPEICTABUTh M3 OO0IIEro 00beMa MaTepHalioB I10
yrosoBHoMmy Jneny (cm. mm. 62-64 Boime). Jlenas BHIBOJBI HA OCHOBAaHUU
MOBEJICHUSI TOCYJapCTBAa-OTBETUYMKA B BOIIPOCE MOJYUYEHHUS JTOKA3aTEIbCTB
(eM. Ireland v. the United Kingdom, pemenue ot 18 suBaps 1978 r., Series
A Ne 25, ctp. 64-65, § 161), Cyny mpeAcCTOUT OLEHUTHh OOCTOSTEIHCTBA
KaloObl HAa OCHOBAHMM JOCTYNMHOM wuH(OpManuu B CBETe JaHHBIX
IIPEANIOIOKEHHMN.

97. Cyn orMerun, 4yro HauuHasg ¢ 13 pmekabps 2000 r., xorga ObLIO
HAYaTO CIEACTBHEC 10 (aKTy WCUYC3HOBEHUS ChIHA 3asBHUTENIS, OHO
COMPOBOXKAAIOCh  MOCTOSHHBIMH ~ HEOOBSICHUMBIMH  HApYIICHUSIMH,
CBSI3aHHBIMU C OCYILECTBICHHEM HEOOXOIMMBIX IIaroB, KOT/Ia TaKOBbBIC
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uMenu pemraroriee 3HadeHue. B yactHoctu, Cyq He MOXKET HE COTJIaCUThCA
C JIOBOJAMH 3asBUTEIII O TOM, 4YTO, HECMOTPS Ha YTBEPXKICHUS psaa
CBUJETENEH, B TMEpPBYID OdYepelb COTPYIHUKOB MPABOOXPAHUTEIBHBIX
opranoB r-Ha JIx. u T-Ha ['., Ha YbM TOKa3aHUS CCHUIAIOCH MMPABUTEIIBCTBO,
o ToM, uro Acmanbek KykaeB Obul 3anepxkaH (denepaabHbBIMU
BOCHHOCIIYKAalllUMH, M J1aK€ YKa3aHUE KOHKPETHOW BOEHHOW YacTH, K
KOTOpPOU OHU MPUHAIJICKAIIU, €€ MECTOHAXOXKJICHUS U IMOIEMBI, Cyas MO
BCEMY, HUKAKMX 3HAYUMBIX YCWIMHA JJIA PACCICIOBAaHUS BO3MOXKHOM
MPUYACTHOCTH YKa3aHHBIX BOCHHOCTY)KAIUX K TOXUIIEHUI0O M yOUHCTBY
ChIHA 3asBUTENSI IPEeIIpUHITO He ObuTo. Jlanee, kak npencrasmsercs Cyny,
B T.4. BCJIEJICTBUE TOT0, YTO MPABUTEIHCTBO HE MPEICTABUIO HUKAKOU
uH(OpPMAIIUK TI0 ITOMY IOBOJY, HE OBLJIO MPOBEICHO HU IKCIEPTU3Bl HH
paifoHa, rie ObUT MOXUIIEH ChIH 3asBUTENS, HU HCCIEAOBAaHUS MECTa, IIe
ObUIO OOHApYXEHO €ro Telno, HU Kakux-Tu0o Jpyrux skcreprus. B
otHomienuu mnocneanero Cyj BbIpa3ui CBOM CKENTUIM3M OTHOCHTEIHHO
3asBIICHUH MPaBUTEIHCTBA O TOM, uTo 23 ampens 2001 r. Tena AcmanOexa
Kykaesa u r-na /. ObUTH OCMOTPEHBI CyIMEIIKCIIEPTaMHU, COCTABUBIIIUMU B
mae 2001 r. 3akiroueHHE Ha OCHOBAaHMM 3TOTO OCMOTpa, TaK Kak
MPABUTENBCTBO HE MPEICTABHIIO JAHHOTO 3aKIIOUEHUS WU KaKUX-TH00
JIPYTHX JOKYMEHTOB Ha 3TOT CUET.

98. Cyn Takke BBIpa3HJl CBOE HEAOYMEHHE MO MOBOAY TOrO, YTO, XOTS
tenno Acnanbexka Kykaea Obuto oOHapyxkeHo 22 ampens 2001 r.,
paccnenoBanue 1o ¢akry youiicTBa ObUT0 HauaTo Juib 22 nexadbpst 2005
r., KOrJa, B XoJe u3ydeHus marepuanoB mno aeny Ne 12331 o moxuineHuun
ChblHa 3asBUTENS W JAPYrUX JHI, CJIEJ0BaTelb, I[POBOIUBIIHIA
paccliefloBaHre, HaTKHYJICS Ha HHpopMmamnuio o0 oOHapyxeHHH Tena. B
JMAHHBIX OOCTOSITENBbCTBAX TMPEACTaBIsAETCS 0ojiee YeM COMHHUTEIbHBIM,
9TOOBI paccieoBaHue Mo (GakTy yOuiicTBa ChIHA 3asSBUTENS BOOOIIE UMEIO
MecTo j10 22 nexadps 2005 r.

99. Cyn nanee OTMETHJI, YTO OCTAETCsl HESICHBIM, ObUI JIM 3asABUTEIb
BOOOIIE MpHU3HAH MOTEPHEBIIMM [0 JAaHHOMY YTOJIOBHOMY Jeny.
[IpaBUTENBECTBO YTBEPKIAIO, YTO 3asBUTEIb OBUT MPHU3HAH IMOTEPIICBITUM
no geny 20 mexabpst 2005 r., olHaKoO, OHO HE MPEIOCTABHIIO HUKAKOTO
(dbopManbHOTrO [IOCTAHOBJICHHUS oo Ipyroro JIOKYMEHTA,
noJATBepXKIaroero 3to. Jlaxke mpeamornaras, 4yTo JaHHOE YTBEP)KICHHE
COOTBETCTBYET AeictBurenbHocTH, Cyn  OTMEYaeT HeCcnocOoOHOCTb
NPaBUTENBCTBA  OOBSICHUTH  CTOJIb  3HAYUTEIbHYIO  3aJepKKy B
OCYIIECCTBIICHUU BAKHEHIIINX CJICJICTBEHHBIX IEHCTBUH, KOTOPBHIC MOTIIN ObI
JaTh 3asBUTEII0 MUHUMAJbHbBIE TIPOIECCYalbHble TapaHTUU. B 3TON cBA3M
TaKk)KE€ OYEBHJIHO, YTO JO TMPHUHATHS PCIICHUS O TMPHU3HAHUH €ro
MOTEPIEBIINM, OH HE MOT MOJYYHUTh JOCTYI K MaTepuaiaM Jeia, Tak Kak
HE KMeJ IpolecCyalbHOro IpaBa y4acTBOBaTh B paccienoBaHuu. boree
TOTO, 3aABUTEJIEM YTBEPKAAJIOCh, UTO JAaKe mocie 3toro, B mapte 2006 r.,
eMy OBLIO OTKa3aHO B JOCTYIE K MaTepuanaM. Taxke MpencTaBIIseTcs], 4To



22 Pemenne no gery «KKYKAEB nporus POCCHUN»

JI0 U JaXKe TOocJe TOTO, KaK 3asgBUTENb ObUT IKOOBI MIPU3HAH MOTEPIIEBIIUM
10 YrOJOBHOMY Jieiy, WH(pOpMamMs KacaTeJbHO XOJa paccieIOBaHMUS
MPEIOCTABIISIACH €MY HEPETrYJISIPHO U OOpHIBYATO.

100. Hakonen, Cya OTMETWI, YTO paccieOBaHHE MPOIOJIKAIOCH C
nekabps 2000 r. mo Hos10pb 2001 1., TOCIIE Yero oHO OBLIO MPHUOCTAHOBICHO
Ha YeThIpe ToJla U BO30OHOBIICHO JHIb B Jekadpe 2005 r.. [IpaButenscTBoO
HE JIaJl0 HUKAKOTO Pa3yMHOT0 OOBSICHEHUS CTONb JIUTEIBHOMY MEPHOIY
6e3neiictBus. [lociie BO30OHOBIEHMS pacciieJOBaHMs, OHO MPOJOJIKAJIOChH
no kpaitHeit mepe 1o suBaps 2007 r. B nepuon mexay aekabpem 2000 r. u
suBapeM 2007 r. pacciieZjoBaHUE MPUOCTAHABINBAIOCH U BO30OHOBIISIIOCH
10 KpaitHel Mepe 6 pas.

101. B oTHOUIEHUM YTBEP>KIACHUS MPABUTEIBCTBA OTHOCUTEIBHO TOTO,
YTO 3asBUTEIh HE OOXaloBaJl B CYIACOHOM TMOpPSAKE NEHCTBUS WU
Oe3nericTBHE ClIeICTBEHHBIX OpraHoB 1o cT. 125 YK P®, Cyn otmerun, 4to
B yCJIOBHSIX, KOTJa 3(pPEeKTUBHOCTD paccieoBaHUs C CaMOT0 Havyana Oblia
NOJIOpBaHA HEBBIMOJIHEHHEM BJACTAMH HX 00s3aTENbCTBA 1O MPUHSATHIO
HEOOXOMUMBIX M 0O€30TJaraTelbHbIX  CIEICTBEHHBIX Mep; Koraa
paccieoBaHHe HEOIHOKPATHO IMPHOCTAHABIMBAJIOCH U BO30OHOBIISIOCH;
KOrJla 3asBHUTENIO0 OTKAa3blBAJIIOCh B JIOCTYNE K MaTepuaiaMm Jena, IIo
KpaitHeir mepe, 10 aekadps 2005 r. u, ¢ OOJIBIIONH BEPOSTHOCTHIO, MOCTE
3TOr0; KOT/Ia €ro HEperyisipHo MHGOPMHUPOBATIM O XOJE pacciel0BaHUs,
NPEICTaBIsIeTCST KpallHE COMHHTENBHBIM, YTOOBI CpEICTBA IPABOBOM
3allUThI, HA KOTOpPBIE CCHUIAETCS MPABUTENBCTBO, MOINIM OBl OBITh
s dexTuBHBIME. Bonee TOro, mpaBUTENBCTBO HE MPOIAEMOHCTPHPOBAIIO C
JOJKHOU yOEIUTEeNbHOCThIO, UTO IaHHOE CPEACTBO MOTJIO Obl 00ECIeuuTh
BOCCTAaHOBJICHHE HAPYIICHHBIX INPaB B CHTYallUd, B KOTOPOH HAaXOIMJIICS
3asIBUTEIIb, - IPYTUMH CIIOBAMU, UTO JAHHOE CPEACTBO MOTJIO OBl YCTPAHUTh
HEJIOCTAaTK{ B PACCIIECIOBAHUU U MPHUBEIIO OBl K YyCTAHOBJICHUIO JINYHOCTH H
HAKa3aHWIO OTBETCTBEHHBIX 3a IMOXMILIEHHE M TUOENb ero chlHa. Takum
obpa3om, Cyn cuuTaer, 4To B 0OCTOSTEIBCTBAX JAHHOTO Jeia (akT Toro,
YTO CPENICTBO, MPEAJIOKEHHOE MPABUTEIBCTBOM, ObUIO ObI YPPEKTUBHO B
COOTBETCTBUH CO 3HAUEHHEM, YCTaHOBIEHHHIM KoHBeHIMEWH, He ObLI
YCTaHOBJEH C JOCTaTOYHOW yOeautenbHOCThIO. Cya MOCTaHOBWI, 4YTO
3asgBUTENb HE OBbUT 00s3aH BOCHOJB30BATHCS JAHHBIM CPEICTBOM, M UTO
MaHHas 4acTh MpEeABApUTENbHBIX BO3pakeHuil IIpaBurenbcTBa 0OJKHA
OBITH TAKUM 00pa30M OTKJIOHEHA.

102. B cBeTe BBINIECKA3aHHOTO M C YYE€TOM BBHIBOJIOB, CACNAHHBIX Ha
OCHOBAHHMU MPEICTABICHHBIX T'OCYAapCTBOM-OTBETUYMKOM JIOKA3aTEIbCTB,
Cyn mnpumen K 3aklIIOYEHUIO, YTO BJIACTU HE BBHIIOJHWIM CBOETO
00s3aTeNIbcTBA  TIO0  MPOBEACHUIO  THIATENBHOTO H 3} QeKTHBHOTO
paccnenoBaHus oOctosTenbcTB rubenu Acnanbeka KykaeBa. Takum
obpazom, Cya TOCTAaHOBWJI, YTO B OTOM OTHOIICHUH HUMEJIO MECTO
HapyueHue cT. 2 KonBeHuuu.
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I11. ITpeanosiaraemoe Hapymenue ct. 3 KonBenuun

103. 3asiBUTENb KAJIOBAJICS HA MPUYMHEHHBIE €My B HapylleHUE CT. 3
KonBeHiiuu MopasnbHble CTpajJaHusi, BbI3BAHHBIE HCYE3HOBEHHEM H
TrUOETBI0 €r0 ChIHA W HEBBIMOJIHEGHHEM TOCYJapCTBOM 00s3aTeIhCTBA IO
JNOJKHOMY  paccielloBaHWI0  3TUX  coObrtmii.  JlanHas ~ crtaThs
IpelyCMaTPUBAET CIIEAYIOLIEE:

«HukTto HE m0MXKeH noABEprarbCd HU IbITKaM, HU 6CC‘ICHOBG‘IHOMY nin
YHUXKAOMEMY TOCTOMHCTBO 06pameHH}o WJIN HAKa3aHUIO».

104. 3asBuTens yTBEp)KIal, YTO €My ObLUTM MPUYMHEHBI 3HAYUTEIbHBIC
MOpaJTbHBIE CTpajaHus, noJmnajaronme noj oIpeiesieHue,
npenycmarpuBaemoe cr. 3 KoHBeHIMH, B CBS3U C T€M, YTO B TEUYCHHE
HECKOJIBKUX MECSIEB Y HEro0 He ObUTIO HUKAKOW MHGOPMAIUHU O cyab0e ero
ChlHAa, a ero IMONbITKH OThickaTh AcnanOexka KykaeBa u mobutbes
pacciieJoBaHHMsl €ro CMepPTH He MOoJIydyaldu JODKHOIO COAEHMCTBUSI CO
CTOPOHBI TOCYJAPCTBEHHBIX OPTaHOB.

105. IlpaBUTENBCTBO  yTBEPXKAANO, 4YTO CIEICTBUEM HE  OBLIO
YCTaHOBJEHO, 4TO 3asBUTENb TMOJABeprajics OecyeloBEYHOMY  WIIU
YHIKAIOIIEMY YeJI0OBEYECKOEe JJOCTOMHCTBO OOPAIIEHUIO, 3aIPEIIEHHOMY CT.
3 Konpennuu. [To MHEHUIO IPaBUTENBCTBA, paccieOBaHUE MPOBOUIOCH B
COOTBETCTBUU C TpeOOBAaHUSMHU, NPEIYCMOTPCHHBIMU JTOW CTaTheH.
[TpaBUTENBCTBO TaK)KE YTBEPKIAIO, YTO «BOCHPHITHE COOBITUN SBISETCS
OUYCHb WHJWBHIYaTbHBIM ()AaKTOPOM, 3aBUCSIIMM OT ASMOIMOHAIBHBIX H
OPYTHX  XapaKTEepPUCTUK JIMYHOCTH KOHKPETHOTO HWHAMBUAYYyMa, U
OTHOCHTCSI CKOpee K cepe NMCHXOIIOTUH», U TaKUM 00pa3oM, «OLEHHUTH
CTENEeHb MOPAJIbHBIX CTpaJaHui, IPUYUHEHHBIX 3aSBUTENIO ACHCTBUSIMH U
MO3UIUEH CIICJICTBEHHBIX OPraHOB, HE MPEJCTABISICTCS BO3MOXXHBIM», B TO
BpeMsi, KaK MOCIEAHHE HECYT OTBETCTBEHHOCThH JIUIIb 33 PAaCClIeOBaHHE
IIPECTYIIHBIX JCSTHUM.

106. Cyxa moBTOpsieT, YTO POACTBEHHHUKH MPOMABUINX 0e3 BECTH MOTYT
NPETeHI0BaTh HAa TO, 4YTOOBI CUMTAThCSA JKEPTBAMHU  OOpaIeHUs,
npotuBopeyaniero cT. 3 (cm. Kurt v. Turkey, pemenue ot 25 mas 1998 r.,
Reports 1998-111, § 130-134), onHako 3TOT IPUHLUII HE BCETJa IPUMEHUM K
CUTyallusIM, KOTJa 3a/iep>KaHHbI BIACTSIMHU BIOCJIEACTBUU OOHAPYXKEH
MepTBBIM (cM. B ToMm uucie Tanlt v. Turkey, Ne 26129/95, § 159, ECHR
2001-1I (Beimepkku)). B Takux cnydasx Cya OOBIYHO OrpaHUYHBACTCS
yCTaHOBJEHHEM HapylieHus cr. 2. OpHako B TeX cly4asx, Korja
W3HAYAJIbHBII TEpUOJ C MOMEHTA HMCUYE3HOBEHUS IOCTATOYHO JIUTEIEH,
Cyn MOXET B OTHENBHBIX CIy4asX PacCMOTPETh JaHHBIE 00CTOSTEIHCTBA
Kak otaenbHoe Hapymenue Crateu 3 (cM. Gongadze v. Ukraine, Ne
34056/02, §§ 184-186, ECHR 2005-X1, u Luluyev and Others v. Russia,
Ne 69480/01, § 114, ECHR 2006-... (BbIIEPKKH)).

107. B naHHOM ciy4ae CbIH 3asBUTENS CUMTAJICS MPOIABIIUM 0€3 BECTH
¢ 26 HosiOps 2000 1. mo 22 ampens 2001 r., T.e. B TeUEHUE IMOYTH IISATH
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mecsueB. [lo mHenuto Cyna, Bech 3TOT MEpPHOJ, B TEYEHHE KOTOPOrO
3asiBUTEJIb HCIBITHIBAl TPEBOTY M CTPECC M HAXOAWICS B COCTOSHUU
MYYHMTEIbHON HEU3BECTHOCTH, BCE U3 KOTOPBIX SBISAIOTCS CIIEU(PHUECKUMU
(dakTopaMy, MPUCYLUIUMH CIydasiM MCUE3HOBEHMS, SBISETCS JOCTATOYHBIM
OCHOBAaHMEM 11 PACCMOTPEHMsI BOIIpoca O HapylleHuu cT. 3 KoHBeHIuH.
MopanbHble CTpajaHusi, NPUYUHEHHBIE 3asBUTEII0 B OTOT IEPHUOL,
HOJATBEPAKIAIOTCS €r0 MHOTOYMCICHHBIMH TOMNBITKAMH MOOYIUTh BIIACTH
JIeICTBOBATh, @ TaK)Ke€ IOIBITKAMHU OTHICKAaTh CBOEro cbiHA. Cyny, Takum
o0pa3oM, MpPEeICTOUT YCTAaHOBMUTH, SBIISUIMCH JIM JeiicTBus (Oe3neiicTBue)
BJacTed B TEYEHHE O3TOr0 IMepuojia HapyIIeHHEM CT. 3 B OTHOLICHUH
3asiBUTEJISL.

108. B oroit cBsasu Cyn ccbulajics Ha YCTaHOBJIEHHBIE — BBIIIE
00CTOATENIbCTBA, Kacaloliecs yIylleHuil B paccieoBaHuu. B yacTHOCTH,
Cya cuuTaer, 4TO OTKa3 BIAacTel NPHU3HATH 3asBUTEINS MOTEPIIEBIIUM IIO
JAHHOMY JIeJly Ha MPOTSIKEHUU BCErO BPEMEHM 10 Hayajla pacCMOTPEHMS
nena Cynom, OTCYTCTBHE JOCTYyINa K MaTepuanaM Jeia, a TAKKe CKYIHOCTb
nojgy4aeMo uM HH(pOpMAIMM O XOJA€ paccleloBaHMs —SBISIOTCA
COCTaBJISIOLIMMHU I[PUYMHEHHBIX 3aBUTENI0 MOPAJIbHBIX CTpajaHuil.
CnenoBarenbHo, Cyn 3akiioyaeT, 4YTO COCTOSIHUE€ HEU3BECTHOCTH, B
KOTOPOM HAaxoJWJCsl 3asBUTEIb OTHOCUTEIBHO CYAbOBI €ro CblHa,
yXyIIagoch TeM (aKkTOM, UYTO €ro Jep’Kajld B HEBEJECHUHM OTHOCHUTEJIBHO
X0/J1a CJIEJICTBUSI.

109. Takum oOpa3zom, Cya yYCTaHOBHJ, 4YTO 3asBUTENI0 ObUIH
IPUYMHEHBI MOpPaJIbHBIE CTPAJaHUs B PE3Yy/IbTaTe€ HCUE3HOBEHUS €0 ChIHA U
HEBO3MOXXHOCTH BBIACHUTb €ro CcyAbOy U TOJIY4YUTh JAOCTYI K
CBOCBPEMCHHOH W  TMOJNHOW  WHQOpPMAIIMK  OTHOCUTEIBHO  XOJa
paccienoBanus. OOpaileHue, KOTOpOMYy ObLI HOJBEPrHYT 3asBUTENb CO
CTOPOHBI BJIACTEH, OBUIO OECUEIIOBEUHBIM, YTO SBIISICTCS HAPYLIICHUEM CT. 3
Kousennuu.

110. B cBere BblmeckazanHoro Cyja ycTaHOBHII, YTO B 3TOM OTHOLIEHUH
UMeJIo MecTo HapyuieHue cT. 3 KonBeHuuu.

IV. lIpeanonaraemoe Hapymenue ct. 13 Konenun

111. 3agBuTens MOSCHWI, YTO y HEro He HUMeNoch 3((HEeKTUBHBIX
CPE/ICTB IIPABOBOM 3aIIMTHI B OTHOIICHUH MIPEAINOIaraéMbIX HApYyIICHUH CT.
2 u 3 B HapyueHue cT. 13 KoHBeH1Mu, KOTOpasi mpeaycMaTpUBaeT:

«Kaxnpli, ybM mpaBa M CBOOOIBI, NMpU3HAHHbIC B... KOHBEHIMM, HapylICHEI,
UMeeT NMpaBo Ha 3((PEKTUBHOE CPEICTBO IPABOBOM 3aIUTHI B TOCYJApCTBEHHOM OpraHe,
JIXKe €CJIM 3TO HapYIICHUE OBLJIO COBEPIICHO JIMIIAMH, JICHCTBOBABIIUMH B O(DUIIHATEHOM
Ka4yecTBe.

112. 3asBuUTENb YTBEpXKAAET, YTO HALIMOHAJIbHBIE CPEICTBA MPABOBOU
3alUThl, OOBIYHO  JOCTYIHBIE B  TakKUX  CIydasX, OKa3aJuCh



Pemenne no geny «KKYKAEB nporus POCCHUN»
25

He3(DPEeKTUBHBIMU B €ro ciydae, Tak Kak pacciieZJoBaHHE MPOAOIIKAIOCH B
TEYEHUE HECKOJBKHUX JIeT 0e3 3aMeTHOro Mporpecca, W TMPU ITOM €ro
HUKOTJAa JIOJDKHBIM 00pa3oM He MH(GOPMHUPOBAIM O XOJE 3TOro
paccienoBanusi. B oTHomeHuM — KomMi  CyneOHBIX  pEIICHMH,
IPECTAaBICHHBIX IPaBUTEIBCTBOM B OOOCHOBAHHME €r0 YTBEPXKAEHUH O
HaMYud  APQPEKTHUBHBIX CPEACTB NPaBOBOW 3ammThl B Poccuiickoit
@Qenepanyy, 3asgBUTENb BO3PAXKaJ, YTO PEIICHUs, I[PUHATBIE IIO
IPaXXAaHCKUM JeJlaM, HE OTHOCUJIMCh K JIeNly, TaK Kak, B COOTBETCTBHM C
cocrosBiieiics npaktukod Cyna, mpeanojaraemMble HapyleHus cT. 2 u 3
KonBeH1nn He MOryT OBITH YCTpaHEHBI IOCPEICTBOM JIMIIL MPUCYKICHUS
KOMIIEHCAIIUM POJICTBEHHUKAM >KEPTB B TPaKJAHCKUX Jenax. B Toi ydacty,
IJie TPaBUTEIBCTBO CCHUIANIOCH Ha CyJAeOHBIC pEIICHHUs, BHIHECEHHBIE IO
YrOJIOBHBIM Ji€JaM, 3asBUTENb YTBEpXKJald, YTO peuyb MuUla JIMLb 00
OTJIENbHBIX MCKIIIOUYEHHUSX, TOIJa KaK B PpEaTbHOCTH HUMEET MECTO
aIMMHMCTpaTUBHAs IPAKTHKA, 3aKJIIOYAIOLIascsi B TOM, YTO BJIACTH IIO-
NPEeKHEMY HE BBIIOJIHSIIOT CBOM 00s3aTeNbCcTBA IO MPOBEICHHIO
3¢ (QeKTUBHOIO  paccielioBaHMs  IPAaBOHAPYUIEHHUH,  COBEPIIEHHBIX
IpeICTaBUTEISIMU (ellepalbHBIX CHII B YeueHCKo! pecryOnKe.

113. CornacHO npenCTaBIEHHOMY IIPABUTEIBCTBOM MEMOPAHIAYMY, Y
3asgBHUTENS OBUT JOCTYI K A(PQPEKTHUBHBIM CPEICTBAM IPABOBOM 3alllUTHI B
COOTBETCTBUH €O cT. 13 KoHBEeHIMM M BJIACTU HHUKAK HE IPENATCTBOBAIU
€ro BO3MO>KHOCTH UMM BOCII0JIb30BaThcs. B uacTHOCTH, 3aBUTENH MOTyYall
MOTUBUPOBAaHHbIE OTBEThl Ha BCE CBOM >KajoObl, MOJAHHBIE B XOJe
YrOJIOBHOTO Cynompou3BoAcTBa. Kpome »srtoro, y 3asButens Obuia
BO3MOXHOCTh O0’KajnoBaTh JeHcTBUS JMOO Oe3neiicTBUE CleICTBEHHBIX
OpraHOB B BOCHHYIO NPOKYpaTypy pa3jiu4HbIX WHCTAaHIUN 1100 B
I'enepanbHyro npokypatypy P®, a Takke B BOEHHBIX CyAax Ppa3jIW4HbIX
uHcTanmii u B BepxoBHoMm Cyne Poccuiickoit denepanuu. [IpaBurenscTBo
ele pa3 MOBTOPUJIO CBOM 3asBJICHUS B OTHOILIECHUU HAIMUUS 3P(EKTUBHBIX
CPEICTB IPAaBOBOM 3aIMTHI HA HAlMOHAJIBHOM YpoBHEe B P®, mpencraBus
KOIMUU CyAeOHBIX pemeHut (cM. 1. 66).

114. Cyn noBropsiet, uto cT. 13 KoHBeHmuu Tpedyer OT rocymapcraa
rapaHTUpPOBaTh JOCTYHHOCTb A(PQPEKTUBHBIX CPEICTB 3aIUUThHl IpaB MU
cBOOOJ, 3akperuieHHbIX B KOHBEHIMM Ha HAIMOHAJIBFHOM YpPOBHE
HE3aBUCHMO OT TOro, B Kakoil (hopme oHM oOecreueHbl B HAI[MOHAIBHOM
3akoHonaTenscTBe. JleiictBue cr. 13, Takum oOpazom, TpeOyeT HaIWYHs
CPEICTB MPaBOBOM 3allUThl Ha HALIMOHAJIBHOM YPOBHE IJISl PACCMOTPEHMUS
CyIIECTBA «CIOPHOM >kajmoObl» coracHo KoHBeHIMM W TPUHATHSA
HEOOXOJUMBIX Mep, HECMOTps Ha TO, YTO JOrOBapUBAIOLIMMCS CTpaHam
IPEIOCTaB/IEHA HEKOTOpas CcTeneHb CBOOOJABI BBIOMPATH HA CBOE
YCMOTpEHHE CII0COO BBINOJIHEHUS CBOMX OO0S3aTENbCTB IO JAHHOMY
nonoxennto Konsenmuu. O0beM 00s13aTenbeTB 1o CT. 13 Bapbupyercs B
3aBHCUMOCTH OT CYTH KasloObl 3asBuTeNs corsacHo KonBennuu. Hecmotps
Ha 3TO, CPE/ICTBO MPABOBOM 3aIIUTHI, TPEOYIOIIEECS COTJIACHO MOJIOKEHHUSIM
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cT. 13, momxHO OBITH A(PGEKTUBHBIM Ha MPAKTUKE U MO CMBICIY 3aKOHA,
MIPEKIEC BCETO B TOM CMBICIIC, YTO IS €0 MCIIOJIB30BaHUS HE TIOJDKHO OBITH
HEONpaBIAHHBIX  MPEMSITCTBHM,  CO3/aBaeMbIX  JCUCTBUAMH  JIHOO
Oe3/elicTBEM BJIACTEl TOCYAAapCTBA-OTBETYMKA (CM. BBIMICYTIOMSIHYTOE
petienue no aeny Aksoy, § 95).

115. YVuureiBas QyHAaMEHTAIBHYIO BaXHOCTb IIPaBa Ha U3Hb, CT. 13
peycMaTpUBAET, B JIOMOJHEHHE K BBHIIIATE KOMIIEHCALUW Tam, TAE 3TO
TpeOyeTcs, TPOBEACHHUE TIIATSIBHOTO W 3(PQPEKTUBHOE paccieIoBaHuE,
KOTOpO€ JOJHKHO OBITh CIOCOOHBIM K YCTAaHOBICHHIO JIMYHOCTH H
HaKa3aHUIO JIMI], OTBETCTBEHHBIX 3a COBEPIIEHUE MPECTYIUICHUS, BKIIOYAs
3¢ dexTUBHBIA  OOCTYm 3asBUTENS] K  CJIEICTBEHHBIM IPOIEIypaMm,
HANPaBJICHHBIM HA YCTAaHOBJICHWE JIMYHOCTH W HaKa3aHUE BUHOBHBIX (CM.
Anguelova v. Bulgaria, Ne 38361/97, §§ 161-162, ECHR 2002-1V; Assenov
and Others v. Bulgaria, pemenne ot 28 okta0ps 1998 r., Reports
1998-VIII, § 117; u Siiheyla Aydin v. Turkey, Ne 25660/94, § 208, 24 mas
2005 r.). Cyxa moBTOpSIET, 4YTO 00A3aTENHCTBA B paMKax CT. 13 BKJIIOYAIOT B
cebst 00s3aTe’nbCTBO CTpaHbl-yuyacTHUKa KoHBeHIMHM coriacHo cT. 2
npoBecTd APPEKTUBHOE PACCIICIOBAaHUE, OJHAKO HE OTPAHUYHUBAIOTCS MU
(cM. BeIIIEyIOMSAHYTOE petieHue no aeny Orhan, § 384).

116. Ilpuaumass Bo BHUMaHHE (AKTBI, YCTAHOBICHHBIE CYyJIOM
OTHOCHUTENIBHO CT. 2, kanoba 3asBuUTeNs OblIa CO BCEW OUYEBUIHOCTHIO
«obocHOBaHa» 1O cmbicay cT. 13 (cm. Boyle and Rice v. the United
Kingdom, pemenue ot 27 ampens 1988 r., Series A Ne 131, § 52). Takum
o0pa3oMm, 3asBUTENI0 JODKHA Obula OBITH NPENOCTaBIEHA BO3MOXKHOCTD
BOCTOJIb30BaThCS  I(PGEKTUBHBIMU M MPAKTUYECKUMHU  IPABOBBIMH
CpeICTBAaMHU, KOTOpPhIE MOTJM OBl MOMOYb YCTAaHOBUTH W HAaKa3aTh JIUII,
OTBETCTBEHHBIX 32 COBEpIICHHE TMPECTYIUICHUS, a TakKe MPHUCYIUTh
3asIBUTEIII0 KOMIIEHCAIUIO COIJIacHO cT. 13.

117. W3 sToro cimemyer, yTo B Te€X OOCTOATENbCTBAX, KaK B JTAHHOM
cillydyae, KOTJa paccileOBaHHE€ II0 YTrOJIOBHOMY J€lly OKa3ajocCh
HeapdekTuBHbIM (cM. 1. 102 Bbimie), a 3¢(HEeKTUBHOCTH JIIOOBIX APYTUX
MMEIOIIMXCS MPABOBBIX CPEJICTB, BKIIOUAs TPaXkIaHCKO-TIPABOBBIC CPEACTBA
3alIUThI, OblJIa COOTBETCTBEHHO MOJIOPBaHa, TOCYAAPCTBO CIEAYET CUUTATh
HE BBIMOJHUBIIUM CBOM 00si3arenbcTBa 1o cT. 13 KonBenuuu (cMm., cpenu
npouero, Imakayevav. Russia, Ne7615/02, § 195, ECHR 2006-...
(BBLAEPAKKN)).

118. Takum obpazom, umeno mecto Hapymenue ct. 13 KonBenuuu B
cBsi3H co cT. 2 KonBeHuuu.

119. B ToM, 4TO KacaeTcsl CChUIKM 3asBUTEIA Ha CT. 13 B cBs3M cO CT. 3
KouBennmu, Cyn OTMETHII, YTO BBINIE MM OBUIO YCTaHOBJIEHO, HYTO
3asBUTEN0 ObUIM MPUYMHEHBl 3HAUYUTEIbHBIE MOpAIbHBIE CTpaJaHus,
BBI3BAaHHBIC B TOM UHCJIC HCHAUIOKANMM H  HEdPPEKTUBHBIM
paccieloBaHHeM, KOTOPOE BJIACTU MPOBEJIM B OTHOIICHUU MCUE3HOBEHUS U
rubemu ero ceiHa (cM. min. 108-110 BbIIe) M 9TO OH TaK)KE YCTAHOBHII
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HapyueHue cT. 13 KonBeHuuu B ¢Bsi3u co cT. 2 KoHBEHIIMM B OTHOLIEHUU
oTcyTcTBUS I(P(EKTHBHBIX CpPEICTB IPABOBOM 3allUTHl B CUTYyallHH, B
KOTOPOM HAXOJWJICA 3asBUTEb, KOIJIa pACCIEeOBAaHUE OKa3alocCh
HeopdextuBHbM (cM. maparpad 117 Berme). IlpuHumas Bo BHHMaHHE
BbIllleckazaHHoe, CyJ cuuTaeT, 4To kanobda 3asBUTeNs 1o cT. 13 B cBs3uU €O
cT. 3 KoHBeHIIMM MOKET OBITh BKJIFOYEHA B CYTh €ro aJoObl 1o cT. 13 B
cBs3u co cr. 2 Konenuuu. Cyn, TakuM o0Opa3oM, HE CUMTAET HY>KHBIM
paccmatpuBath xamooy 1o cT. 13 B ¢Bs3u co cT. 3 KoHBeHIHH.

V. Coboaenue ct. 38(1)(a) KonBenuuu

120. Cyn mnoBrtopsier, uto ansi 3(PGEKTUBHOTO (DYHKIIMOHUPOBAHHS
CUCTEMBI MOJaud MHAMBHIYaAIbHBIX kano0 mo cr. 34 KoHBeHuuu kpaiine
BaXHBIM  SBIIICTCS  CO3JAaHHWE  TIOCYJAapCTBAMHU-yYaCTHHUKAMH  BCEX
HEOOXOIUMBIX YCIOBHM NS AOHKHOTO U 3(G(HEKTUBHOIO PAaCCMOTPEHHUS
nonaHubeix kanmod (cm. Tanrtkuluv. Turkey [GC], Ne23763/94, § 70,
ECHR 1999-1V). [lanHoe 00s3aTenscTBO TpeOyeT OT JOrOBAPUBAOIIUXCS
CTOpOH penocTaBiaTh Cyay Bce HEOOXOUMBIC CPEICTBA BHE 3aBUCUMOCTH
OT TOT0, UJET JIU PeUYb O BBISICHEHHH (PAKTOB U OOCTOSITENHCTB Jeia WU O
BBITIOJTHCHUHM OOMIMX 003aTENBCTB 10 PAacCMOTPEHUIO kanob. Otkas
MPABUTENHCTBA NMPEAOCTABUTH MHPOPMAIIMIO TAKOTO PO/Ia, HAXOASAIIYIOCS B
€ro PpacropsHKEHUU B OTCYTCTBHE YIOBJICTBOPUTEIBHOTO OOBSCHCHHS
MOKET HE TOJBKO TOCIYXHTh MPUYUHON OMpEeIeNeHHBIX 3aKII0YCHHIA
OTHOCHUTEIIEHO 00OCHOBAaHHOCTH YTBEP)KIICHUH 3asBHUTENSI, HO U HETaTUBHO
CKa3aTbCsl Ha OIICHKE COONIOJEHUS TOCYAapCTBOM-OTBETUUKOM €0
obsizarensctB mo crT. 38 § 1 (a) KowBenmuu (cm. Timurtas v. Turkey,
Ne 3531/94, § 66, ECHR 2000-VI). B cnyuae, ecnu 3asBUTENb CTaBUT
BONPOoC 00 3 (HEKTUBHOCTH PACCIICIOBAHUS, JOKYMEHTBI, OTHOCSIIHECS K
YrOJIOBHOMY paccieloBaHuI0, OylyT HMMETh MNPUHIUIHAIBHOE 3HAUYCHUE
JUTSL YCTAHOBJICHHS (DAKTOB, a UX OTCYTCTBHE MOKET TOCTYKUTh MPUIHHON
npenyoOexaenHoi mno3unuu Cyna K jkano0e Kak Ha CTaJAud MPUHITHS
pelIeHHs O TPHEMIIEMOCTH, TaK W Ha CTaJAWH €€ PACCMOTPECHHS TI0
CymecTBy (CM. BBIIIEYNIOMSHYTO€ pelieHue 1o geny Tanrikulu,
MpUBEJEHHBIN BhIlIE, § 70).

121. Cya oTMeTui, 4TO OH HEOJAHOKPATHO OOpalaics K NpaBUTEIbCTBY
C TpochOOH TPETOCTaBUTHh KOIMHUIO MAaTEPHUAJIOB YTOJOBHOTO JIela,
OTKpBITOr0 1O (akTy TIOXHUIIEHHs U YOWICTBa CbIHA 3asBUTENS.
CBueTeNbCTBA, COACPXKAIIMECS B JTHX MaTepHajaX, pacCMaTPUBAIHCH
CyznoM kak UMEIONIMe peliaroliee 3HaYeHue Ui yCTaHOBJIEHUS (aKTOB B
paccMarpuBaeMoM Jieie. B OTBeT MpaBUTENBCTBO MPEICTABHIIO TOJBKO
KOMUU TMPOLEIYPHBIX pEUIeHHH 00 OTKPBITUH, MPHUOCTAHOBICHUU H
BO300OHOBJICHHHM YTOJOBHOTO IPOW3BOJICTBA, KOIWU ITOCTAHOBJICHHMA
cienoBaTeNiell 0 MPUHATUU Jella K CBOEMY MPOU3BOJACTBY U HEKOTOPBIE U3
MUCEM, TIOCPEICTBOM KOTOPBIX 3asBHTEIS YBEIOMIILIA O TIPUOCTAHOBICHHUH
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¥ BO30OHOBIIEHUU YTOJIOBHOTO MPOU3BOJICTBA MO €ro Aeny. [IpaBuTenbcTBo
OTKa3aJoCh MpPEACTaBUTH JIOObIE JIpyrHMe JOKYMEHTa, TaKue Kak
pacuin(poBKU JOMPOCOB, OTYETHI O JAEUCTBUAX CIEACTBHS WU Jaxe
3aKIJIIOYCHHE O pe3yibTaTax cyaMendKcnepTussl Tena Acnandeka Kykaesa u
pelleHre O MPU3HAHUU 3asBUTEINS MOTEPIEBIINM IO JeNy, CChUIasCh Ha CT.
161 VIIK P®.

122. Cyn ykazan B 3TOH CBSI3U, YTO IIPABUTEIBCTBO HE IPOCHIIO O
npumenenuu n. 2 IlpaBuna 33 Permamenta Cyna, npeaycMaTpuBaroiero
OorpaHHueHue MyOJIMYHOTO OCTyNa K JOKyMeHTaM, nepenanubiM Cyny Juist
neneil pa3dbuparenbCcTBa B MHTEpEcax HalMOHAIBHOM 0€30MacHOCTH U
3alIuTa JIMYHOW KU3HU, a TakkKe B MHTepecax mnpaBocyaus. Cyn manee
orMeTwi, 4yTo mnonoxkenus cr. 161 VIIK P®, ma xoropyro cceuianoch
MIPaBUTENHCTBO, HE MPENSITCTBYIOT PaCKpPBITHIO MaTepuasoB
HE3aBEpIICHHOIO pAacCcieloBaHUs, a YCTaHABIMBAIOT MPOLELYypY H
OTpaHHYEHUS KacaTelbHO TaKOro packpbiTus. [IpaBUTENHCTBO HE yKazalo,
KaKoro pojia OblIM JOKYMEHTBI U KaKOBBI ObLIM OCHOBAHUS JUIsl OTKa3a B UX
MPEeOCTaBlIeHUH (CM. aHAJIOTHYHbIE BBIBOABI B Aene Mikheyev v. Russia,
Ne 77617/01, § 104, 26 saBaps 2006 r.). Cyx Takxe OTMETHII, YTO B psfe
AQHAJIOTMYHBIX PACCMOTPEHHBIX WA PACCMAaTPUBAEMbBIX UM JIEJ UM JIeJIalHCh
0J00HBIE 3aMPOCH B aJIpeC POCCUHCKOTO MPABUTEILCTBA U IOKYMEHTHI U3
MaTepuasoB YroJIOBHBIX Aen mepenaBanuch Cyay 0e3 cchuiku Ha cT. 161
(cm., Hamp., neno Khashiyev and Akayeva v. Russia, § 46, n Magomadov
and Magomadov v. Russia (dec.), Ne 58752/00, 24 wnosi6bps 2005 1.). Ilo
stuM  mpuumHaM  Cya  cuuTaeT, dYro OOBSICHCHHUS IPABHTEILCTBA
OTHOCUTEIIbHO  HEBO3MOXKHOCTH  PACKpbITHsI ~ MaTepuaioB  Jiena
HEIOCTAaTOYHBI JJ11 000CHOBaHMS MPaBOMEPHOCTH HenpeaocTasieHus Cymy
KIIF0YeBOM MH(DOpMALIMHU TTO JIeTy.

123. IlpuHuMas BO BHUMaHHE BAKHOCTb COTPYAHHUYECTBA CO CTOPOHBI
roCy/1apcTBa-OTBETYMKA B TOM, YTO KacaeTCsl pacclieIOBaHMs, a TaKXkKe Te
TPYAHOCTH, C KOTOPBIMH COTPSDKEHO YCTAaHOBJIEHHE (DaKTOB B JI€JaX TaKOTO
pona, Cyn ycTaHOBWJ, UYTO MPaBUTENbCTBO P® HE BBIMOIHUIO CBOUX
00s13aTenbCTB, mpeaycMoTpeHHbix § 1(a) cr. 38 KonBenuuu, B cBsi3u ¢
OTKa30M a MPEeAOCTaBUTh KOIMUHU 3aIPOIICHHBIX JTOKYMEHTOB, OTHOCSIIUXCS
K ITOXHUIIEHUIO 1 youiicTBy AcnanOeka Kykaesa.
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VI. llpumenenne ct. 41 KonBeHunu

124. Crarbs 41 KouBeHInU T1aCHT:

«Ecnu Cyn 06bsBisteT, 4T0 MMe0 MecTo HapyieHue Konseniun uinu [Ipotokosos
K Hei, a BHyTpeHHee mpaBo Bricokoi [loroBapuparomieiicsi CTOpPOHBI IOMYyCKaeT
BO3MO>KHOCTb JIUIIIb YACTUYHOTO YCTPaHEHHUS MOCIEACTBUMA 3TOro Hapyuienus, Cyn, B
cilydae HEOOXOAMMOCTH, MPHUCYXKJIACT CIPaBeUIMBYI0 KOMIICHCAIUIO IOTepIeBIIei
CTOPOHEY.

A. Yepo6

1. Mamepuanvuwiii ywepo

125. 3agBurens norpedosan Boiriatel 34 978,70 ¢GyHTOB CTEpIUHTOB B
CUET YIYyIIEHHOTO JJOX0Ja OT 3apab0THOM miaThel ero cbiHa. OH 3asiBHII, 4TO
Acnanbek KykaeB, KOTOpoMy Ha MOMEHT CMepTH ObUIO 25 JeT, moirydan
3apaboTHy0 miaty B pasmepe 250 mosmapo CIHIA B mecsn u comepkan
3asIBUTEIIA U €ro KeHy. 3asBUTENb YTBEPKIall, YTO OH U €ro >KeHa MOTIHU
paccunThiBaTh Ha (PMHAHCOBYIO IOJJIEPKKY CO CTOPOHBI ChIHA JIO TOIO
MOMEHTa, KaKk eMy HCIOJIHUIOCH Obl 60 JIeT — BO3pacT BbIXO0Jla HAa MEHCUIO
JUIsL MYXCKOTO HacesieHHus Poccuu, a Takke cpelHss NpOAO0JIKUTENbHOCTh
KU3HU MYXuuH B Poccum. 3asiBUTENb CChUIANCA B CBOMX pacyerax Ha
TaOJIULIbI, pa3pabOTaHHbIE AJI1 UCUMCICHHUS] KOMIICHCAIMH TIPU HECUACTHBIX
Cllydasix ~ CTPaxOBBIM JEMAapTaMEHTOM IIpaBUTENbCTBA BenmukoOpuraHum
(Tabmuubl OrzeHa), 3a OTCyTCTBHEM B Poccuy SKBHUBaJEHTHBIX METOIOB U
UHCTPYMEHTOB IS [10I00HBIX PAacU€TOB.

126. TIpaBUTENbCTBO BO3pa)kasio, YTO TPEOOBAHHUS 3aIBUTENS IO ITOM
CTaThE SIBJIAIOTCS 3aBBIIMICHHBIMU U HEOOOCHOBaHHBIMH. [I0 ero MHEHHIO,
paccuuTaTh cyMMy, KoTopyto AcnanbOek KykaeB mor Obl 3apaboTath, eciu
Obl He ObLT yOWT, HE NHPEICTABISACTCS BO3MOXKHBIM, M TOTOMY JIOOBIE
pacueThl, Kacamwluuecs ero Oyaymux 3apabOTKOB, SIBISIFOTCS JIMIIb
MPUOJIM3UTENHHBIMA U MaJIOJIOCTOBEPHBIMH.

127. Cyn noBtopsieT, uTo TpeOyeTcs Halu4he OTYETIMBON MPUUUHHON
CBS3M MEXIYy MPUYMHEHHBIM 3asBUTEII0 YIIEpOOM U HapylIeHUEM
KonBeHnuu, u B onpeeieHHBIX CIIydasx peyb MOXKET UATH O KOMIICHCAIH
3a HEIOIOJIyYE€HHbIE J0XOJbl (CM. B TOM YMCJIE BBILICYINOMSHYTOE IEJI0
Cakici, § 127). Cyn mocuuTan ycTaHOBJIEHHbIM, yTo AcnanOek Kykaes
noru® mocine 3aaepikaHus QenepaTbHBIMH BOOPY)KEHHBIMH CHJIAMH U B
COOTBETCTBUM cO cT. 2 KOHBEHIIMM TOCyJapcTBO HECET 3a 3TO
OTBETCTBEHHOCTHh (cM. mir. 88 u 90 BbImie). B JgaHHBIX 00CTOSTEIHCTBAX
OPUCYTCTBYET NpsMas MPUYMHHAS CBA3b MEXKAY HapyIIeHUEeM CT. 2 |
yTpaToOil pOJUTENAMU YIYIIEHHOTO J0XOJa C CBSI3M CO CMEPThIO
KOPMHJIbIIA, SIBISIBIIETOCA JUIS HUX MCTOYHHUKOM 3Toro pgoxona. Cyn,
OJTHAKO, HE YOSKICH B TOM, 4TO TpeOyemas CymMMa pa3yMHa, IPUHUMAs BO
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BHHMaHUE, YTO 3asBUTEIb Y4Yell JIUIIb CPEIHIOI IPOJIOJKUTEIBHOCTD
KU3HM TOruOIlero, HO He ero WxauBeHLeB. bonee Toro, 3asBUTENh HE
yKazaj, Ha KaKkylo JOJI0 JI0X0Ja CBOEro ChiHa OH MOT' Obl PaCCUUTHIBATH (B
OTJINYWE OT BBIMICYNIOMSIHYTOTO Aena Imakayeva, § 210). OH Takxke HE y4del
KOMIIEHCAIINIO, TMOJIYYEHHYIO 32 IMOTEPI0 KOPMIJIbLIa Ha HalMOHAIBLHOM
ypoBHe. IlpuHumas BO BHUMaHHE 3TH 00cTosiTeNbcTBA, Cya cuuTaer
YMECTHBIM TMPUCYIUTh 3asABUTEIIO CyMMY B 7 ThIC. €BpPO B CYET
MaTepHaIbHOrO yiiepoa, IUIOC JH00H HaOT, MOAISKAIINNA YIIaTe C 3TOH
CYMMBI.

2. MopanvHuiii 8ped

128. 3agBurens notpedoBan Bbiuathl 100 ThIC. €BpO B OTHOLIEHUH
MOpaJIbHOTO  Bpella, MPUYMHEHHOTO IEPEHECEHHBIMM UM  CTPaxoM,
JTYIIEBHBIMH CTPAJIaHUSIMHU M CTPECCOM, BBI3BAHHBIMU TIOTEPEH ChIHA.

129. TIpaBuTEnbCTBO COWIO TPeOyEeMyI0 CyMMY UpE3MEPHOH U 3asBUIIO,
910 B cirydae, eciu Cy/ MOCUMTAET, YTO HAPYIICHUE TIPaB 3asBUTEIIS UMEJIO
MecTOo, OyJeT JOCTaTOUYHO BHIIIATHl MUHUMAJIbHOM CyMMBI.

130. Cyn oTmeuaer, 4To UM OBUIM YCTAHOBJIICHBI HapyIIeHHS CT. 2, 3 H
13 KoHBeHIIMM B CBSI3M C MCUE3HOBEHHUEM U CMEPTHIO ChIHA 3asBUTEIN,
MOpPaJIbHBIMU CTPAJaHUSIMU, [IEPEHECCHHBIMU 3asBUTENIEM, H OTCYTCTBHEM
3¢ (eKTUBHBIX CpEACTB 00OecreueHus] BOCCTAHOBJIECHUS 3aKOHHOCTH Ha
HAIIMOHAJIFHOM YPOBHE B OTHOIICHUH YIIOMSIHYTHIX HapymeHuil. Cyx Takxke
ycranoBui Hapymienus cT. 38(1)(a) KonBeHuuu B CBS3M ¢ HEBBIIOIHEHUEM
NIPaBUTEIILCTBOM 00s3aTeNbCcTBa MO MpenoctaBieHnto Cyay 3anpomeHHbIX
UM JOKyMeHTOB. Cyj corjamaercs, 4YTO 3asBUTENI0 ObUIM MPUYMHEHBI
MOpaJIbHBIC CTPAJaHUS M CTPECC B PE3YJIbTATe YHOMSHYTHIX 00CTOSTEIHCTB
U YTO KOMIIGHCAllU TAKOBBIX HE MOXKET OIPAaHMYUBATBHCS IPU3HAHUEM
¢dakxra nHapymenus. IlpunHumas nanHele ocHoBaHUs, Cya MpHCYXIaeT
3asBUTENIO HA CIPABEUIMBOM OCHOBE 35 THIC. €BPO 3a MOpaJbHBIN Bpe,
IUTIOC JTFO00 HAJIOT, TIOUIEKAIIHIA yIIJIaTe ¢ TOW CYMMBI.

B. TpeGoBanus 3asiBUTEJISAA 0 NPOBEIEHUU Pacciie0BaAHNS

131. 3agBurens Takxke Hpocui, cchbiiasch Ha cT. 41 KonBeHiuu, o
MPOBEJICHUH «HE3aBUCUMOTO PaccieoBaHUsl OOCTOATENHCTB NCYE3HOBEHHUS
€ro ChblHA, KOTOpPOE OBl COOTBETCTBOBAJIO CTaHIApTaM, YCTAaHOBIICHHBIM
Kousennueit». B 310l cBsi3u OH ccwuianics Ha nena Assanidze v. Georgia
([GC], Ne 71503/01, §§ 202-203, ECHR 2004-11) u Tahsin Acar v. Turkey
((mpenBaputenbubie  Bo3pakeHus) [GC], Ne26307/95, § 84, ECHR
2003-VI).

132. IlpaBUTENHCTBO BO3pa)Kajio, YTO CJEJICTBUE IO Aely o0 yOuiicTBe
CBIHA 3aSIBUTEIIS OBLIO HE 3aBEPIICHO, a IOTOMY He OBLIO HEOOXOIMMOCTH B
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ToM, 4yToObl CyJ yKa3piBal HA HEOOXOAMMOCTh HPUHATHSA KaKUX-THOO
JOTIOJTHUTEIILHBIX MEP B ATOM CBSI3H.

133. Cyn mnoBTOpsieT, YTO B KOHTEKCTE€ MWCIOJHEHUS pEUICHUN B
COOTBETCTBUHU C TPEOOBAaHUSAMH, NMPEAYCMOTpPEHHBbIMU cT. 46 KoHBeHIMs,
pemienue, B KoTopoMm CyaoM YCTaHOBIEHO HapylIeHHE, HajaraeT Ha
roCyJapCTBO-OTBETUYMKA 0053aT€NLCTBO YCTPAHUTh JAHHOE HAPYILICHHUE B
COOTBETCTBUU C MOJIOKEHUSMHU YMOMSIHYTOW CTaThbH, a TaKK€ BO3MECTHUTH
Bpell, MPUYMHECHHBIA TMOCJIEICTBUSIMU TaKOro HapyIICHHUs, U3 pacyeTa
MaKCHMaJlbHO BO3MOXHOT'O BOCCTAHOBJICHUS NEPBOHAYAIBLHON CUTYaIlH U
HapyILEeHHbIX TpaB (restitutio in integrum). OnaHako pemenus: Cyna HOCST
NEKJIapaTOPHBIM XapakTep W B 1LEJIOM BBIOOp CPEACTB B paMKax
HAllMOHAJIBHOTO TPABOMOPSAKA JJIsi HCIOJIHEHUS CBOMX IIPABOBBIX
00s13aTenbCeTB 110 cT. 46 KoHBeHIIMM ocTaeTcsi Ha yCMOTPEHUE rocyaapCcTBa-
OTBETYHKA TMPHU YCIOBUHU, UYTO TAKOBBIE CPEJCTBA OTBEYAIOT BBIBOJAM,
conepskamumest B pemenun Cyna (cM. B ToM uucie Scozzari and Giunta v.
Italy [GC], NeNe39221/98 wu 41963/98, §249, ECHR 2000-VIII;
Brumarescu v. Romania (B yactu crpaBeanuBoii kommnencanuu) [GC], Ne
28342/95, § 20, ECHR 2001-I; Akdivar and Others v. Turkey (ct. 50),
pemenue ot 1 anpens 1998 r., Reports 1998-11, ctp. 723-24, § 47; u Marckx
v. Belgium, pemenne ot 13 wmrons 1979 r., Series A Ne 31, c. 25, § 58).
Jannas cBoOo/ma yCMOTpEHHsI B OTHOIICHUH BBIOOpa CPEICTB UCIOIHEHUS
pemieHust  OTpaxkaeT  cBoOoxy  BeiOopa  cornacHo — KoHBeHnww,
COCTaBIISIIOLIYI0 OCHOBY IEPBUYHOIO 00S3aTENbCTBA JOTOBAPUBAOLIUXCS
CTOPOH MO O0ECIEUEHUI0 IapaHTUPOBAaHHBIX IpaB U cBoOOj (cT. 1) (cMm.
mutatis mutandis, Papamichalopoulos and Others v. Greece (ct. 50),
pemrenue ot 31 okTsa0ps 1995 r., Series A Ne 330-B, ctp. 58-59, § 34).

134. Tlo muenuto Cyzna, JaHHOE JEJI0 OTIMYAETCS OT T€X, Ha KOTOpBIE
cchljasicd 3asBUTENb. B uacTHocTH, pelieHue B jene Assanidze
IOPEJUCHIBAIO  TOCYIAapCTBY-OTBETUYUKY  O0OECIEUUTh  OCBOOOKICHHE
3asiBUTENIA C LI€JIbI0 JIMKBUJAUMU HapymieHus n. 1 ¢r. 5 u n.l cr. 6, a B
pemienun no neny Tahsin Acar >(dexkTuBHOE paccienoBaHue ObUIO
YIOMSIHYTO B KOHTEKCTe paccmorpenust CynoM XoaaTaicTBa rocynapcTBa-
OTBETYMKAa 00 HCKIIIOYEHUH 3kajo0bl u3 crnucka nen Cyna Ha OCHOBaHHH
olHOCTOpOoHHero 3asBiaeHus. Cyza Jajiee OTMETW], 4YTO, COIJIaCHO €ro
BBIBOJIaM, B JJaHHOM Jieiie 3(h(PpeKTUBHOCTH paccliejoBaHus Obliia MoopBaHa
y)K€ Ha paHHUX €ro CTagusx BCIEICTBUE HEHUCIIOJHEHUS BJIACTSIMU
00513aHHOCTH MPUHATH HEOOXOJUMbBIE CIEICTBEHHBIE Mepbl (cM. mi. 97 u
101 Bemme). Takum oOpa3om, MpencTaBiseTcsl KpailHE COMHHUTEILHOU
BO3MOXXHOCTh BOCCTAHOBJICHHSI CHUTYaI[UH JO TOTO COCTOSIHHS, B KOTOPOM
OHa OblIa 10 HapymeHus. B MaHHBIX OOCTOATENHCTBAX, MPUHUMAS BO
BHUMaHUE YCTOSIBIIMECS MPUHIUIBI, W3JI0KEHHBIC BBINIE, & TaKXKE JOBOJ
IIPABUTEIBCTBA O TOM, YTO CJIEJICTBHUE IO /i€y He 3aBepiueHo, Cyn cuutaer
IpUEMJIEMBIM OCTaBUTh Ha YCMOTpPEHHE TOCYJapCTBa-OTBETUMKA BHIOOD
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CPEICTB COTJIaCHO HAlMOHAIBHOMY 3aKOHOJATENBCTBY JUIS BBHIMOJTHEHUS
cBOel 00s13aHHOCTH, YCTaHOBIIEHHOU CT. 46 KoHBeHIInH.

C. CyneOHbIe pacxoabl U U31EPKKH

135. 3agBurens npocus npucyautb emy 8 750 espo u 2 973,20 ¢ynroB
CTEpJIMHTOB B CUET IIOHECEHHBIX CYIEOHBIX PacxXxoll0B M U3JEPKEK B XOe
CYIONPOU3BOJICTBA HA  HAIMOHAIFHOM YpOBHE M B CBS3H C
pa3buparensctBoM B EBpomeiickom Cyzae. Dta cymma Bkitouyaer 5 150
€BpO, MPUUUTAIOIINXCA oprcTaM [IpaBo3amuTHOro ieHTpa «Memopuamy, 3
600 eBpo 3a pabory corpynHukoB otaenenus IIL[ «Memopuan» Ha
Cesepaom Kagkaze, 1316,70 ¢(yHTOB CTEpIMHIOB, NPUYUATAIOMIUXCS
ropuctam EBporiefickoro meHTpa 3amuThl mpaB yenoBeka, 1 446,50 ¢bynTos
3a mepeBoa JoKyMeHTOB W 210 (yHTOB B CUET aJMHHHCTPATUBHBIX
pacxo/JI0B, BKIIIOYAIOIIMX ITOYTOBBIE PACXO/bl, KOIMPOBAHHE MaTEpUAJIOB,
UX OTIIPABKY 1O (akcy U mp.

136. IlpaBuTenbcTBO  HE  OCHApUBAIO  MOAPOOHOCTH  PacyeToB,
IPEJICTABICHHBIX 3asBUTEJIEM, OJHAKO OCHOPUIIO TPeOOBaHUS 3asBUTENS B
LIEJIOM KaK Ype3MepHbIE, CChUIAsICh MPU 3TOM Ha YCTAaHOBJIEHHbIE pa3Mephl
roHopapos topucrtoB B Poccuiickoii ®enepanuu. [IpaBuTenbcTBO
ccbutaioch Ha npakTuky Cyna, cOrjacHO KOTOPOM pacXoJibl U M3IEPIKKH
JIOJKHBI OBITHh BBIIJIAUEHBI JIUIIb B TOW Mepe, B KaKOW OHU JIEHCTBUTEIBHO
UMEId MeCTO M ObUIM aJIeKBaTHbl PEAJbHO ITOHECEHHBIM pPacXoJaM.
[IpaBuTENbCTBO TaK)KE HACTAMBAJIO HA TOM, YTO TPEOOBAaHUS 3asBUTEINS HE
HOJTBEPKIEHbI JOKYMEHTAJIBHO.

137. Cyn mnoBTOpsieT, YTO pPAacXOAbl U H3JEPKKH HE MOTYT OBITH
BBINJIaU€Hbl HA OCHOBAHUM MOJOXKEHUH CT. 41 B OTCYTCTBHE JOKAa3aTEIbCTB
TOTO, 4YTO OHH B JCHCTBUTEIFHOCTH WMEIH MECTO, a TaKXkKe uX
a/IeKBaTHOCTU pPEaJbHO IMOHECEHHBIM pacxonaMm (cM. latridis v. Greece (B
gactu chnpaBeymBod  kommeHcanuu) [GC], Ne 31107/96, § 54,
ECHR 2000-XI).

138. Cyn otmeuaer, 4YTO, BO-IEPBbIX, 3afABUTEIb HE IPEJICTaBUII
HUKAaKUX  JOKYMEHTAJbHBIX  IOJITBEPXkAECHUI OOOCHOBAaHHOCTH  €rO
TpeOOBaHMH O KOMIICHCAMU aJMUHHUCTPATUBHBIX pPACXO0B. Takum
o0pa3zoMm, Cyn OTKIOHSET 3Ty yacTb TpeboBaHuil 3asButensa. Cyxa painee
ykazai, 4yro B anpesne 2002 r. u anpene 2005 r. 3asBUTEIb YIIOTHOMOYMI
fopuctoB [IpaBo3zamurHoro nenrpa «Memopuan» u EBponeiickoro 1nenrpa
3alIUTHI IPaB YEIIOBEKa MPEACTABIATH ero uHTepeckl B EBponeiickom Cyne
[0 IIpaBaM 4YEJOBEKa, U 3TU IOPUCTHI MPEJCTABISUIM €ro Ha NPOTSHKEHUU
BCEr0 pa3duparenbCcTBa. 3asBUTENb TaKXKe TMPEACTaBHI cueTa OT
MEepPeBOAUYUKOB Ha 001yt cymmy 1 446,50 ¢yntoB crepnunros (2 142,94
eBpo). Cya, TakuM 00pa3oM, HAXOAUT TPEOOBaHUS 3asSBUTEINS B 3TOH 4acTH
000CHOBaHHBIMH.
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139. Cyna nanee OTMETHII, YTO JAHHOE JIEJI0 OBUIO JOBOJBHO CIOKHBIM H
TpeOOBAIO OMpPENEICHHOrO0 00bheMa paboThl MO cOopy mokazarenbcTB. C
IPYrol CTOpPOHBI, 3TOT 00BEM He TpedyeT OOJbIIOro KOJIMYECTBA
JIOKYMEHTOB, B OCOOEHHOCTH, TOCJIE TOJaud MEPBOHAYAIBHOW >KAIOOBI;
BesencTBue 3toro Cysl COMHEBAeTCsl B TOM, UTO Ha OoJiee MO3IHUX CTaausX
B Jene TpeboBaics Oonpmiol 00beM paboThl Mo cOopy U 00paboTKe
JTOKAa3aTeNbCTB CO CTOPOHBI MTPEICTABUTENEH 3asiBUTEIS.

140. B nmaHHBIX  0OCTOSITENBCTBAX, HIpPUHKMMAs BO  BHHUMAaHHE
JIeTalM3upOBaHHbIe TpeOoBaHUS, NpenbsBIcHHbIE 3asBuTeneM, Cyn
MPUCYXKJAET B €ro IMOJb3y MEHBIIYIO, HEXEIH 3alpaliuBaeMas, CyMMy B
8 000 eBpo munyc 850 eBpo, NOJYUYEHHBIE B CUET IOPUIUUECKON TOMOLIHU OT
Cosera EBpombl, BkIIOYas 000K HAJIOT, MOJUICKAIIMH YIUIaTe C 3TOH
CYMMBI.

D. IIpoueHT 3a npocpoUKy

141. Cyn cuuraer, 4yTo NPOLIEHTHAs CTaBKa 3a IPOCPOUKY JIOJHKHA
OCHOBBIBaThCS Ha OdHUIMATLHOM OOMEHHOM Kypce EBpomeiickoro
HEHTpaJIbHOro 0aHKa C 100aBIEHUEM TPeX MPOLIEHTHBIX TyHKTOB.

IIo 3Tum ocHoBaHusiM Cy1 eIUHOIJIACHO

1. Omxnousiem npeaBapUTEIbHOE BO3PAXKEHHE [IPABUTENBCTBA;

2. Yemanasnueaem, 4to umeno mecto HapyuieHue cr. 2 KoHBeHIHH B
CBSI3M C UCUE3HOBEHHEM U cMepThio AcnanOeka Kykaesa;

3. Yemanaeénusaem, uro mMeno mecto HapyumeHue cT. 2 KonBeHuuu B
CBS3M C HEIMpOBEIEHUEM BIACTSIMH J(P(HEKTHBHOTO PaCCiIeIOBaHUS
00CTOSITENHCTB UCUE3HOBEHUA U cMepTu AcnanOeka Kykaesa;

4. Yemanasnueaem, 4yto uMmeno Mecto HapyuieHue cr. 3 KoHBeHIuu B
CBS3M C MOPAJIBbHBIMU CTPAJAHUAMH, MPUUMHCHHBIMU 3asBUTEIIO B
pe3ynbTaTe HMCUE3HOBEHHUS €ro ChlHA M OTCYTCTBUA 3(G(HEKTHUBHOTO
paccie0BaHus TPOU3OIIEIIIETO;

5. Yemanasnueaem, uto umeno mecto HapyumieHue cr. 13 KonBenuuu B
CBSI3M C IIpeJioyiaraeMbIM HapylieHueM cT. 2 KonBeHiuu;

6. Yemanasnusaem, 4To HET HEOOXOAMMOCTH paccMaTpUBATh >Kano0y
3asButels 1o cT. 13 KonseHuuu B couetanuu co ct. 3 Kousenuuu ;
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7. Vemanasnusaem, uto umeno mecto Hapymenue ct. 38(1)(a) Kouenuuu
B CB3M C OTKa30M IMIPABUTEIbCTBA TNPEICTAaBUTh MaTCpPHAIHI,
3anpoiieHHbsie CyaoMm;

8. Vcmanaenusaem
(a) 94TO TOCYIApCTBO-OTBETYHK JOJDKHO BBIIUIATUTH 3asSBUTEIIO B
TEUEHHE TpEeX MECSIEeB CO JHA BCTYIUICHHS pEUICHHs B CUJIYy B
COOTBETCTBUH C I1.2 cT. 44 KOHBEHIMU CIEAYIOLINE CYMMBI:
(1) 7 000 (ceMb ThICAY) €BPO 3a MAaTEpUAIBHBIN yIIEPO;
(i1) 35 000 (TpuamaTk MATH THICAY) €BPO 32 MOPAIBHBIN BpEI;
(ii1)) 7 150 (ceMp ThICSY CTO MATHAECAT) €BPO 3a CyIcOHBIE
Pacxo/Ibl U M3/ICPIKKH;
(iv) mo06oit Hanor, Bkitoyas HJIC, koTopbiit MOXKET ObITh B3bICKAH
C BBIIIEYKa3aHHBIX CyMM;
(b) 4TO MO TWpOIIECTBHM BHINICYKA3aHHBIX TPEX MECSIEB BIUIOTH [0
BBIIJIATH TPUCYXICHHOW CYMMBI JOJDKEH TaKkKe OBITh BBIIUIA4€H
IPOCTOM TPOIEHT Ha BHINICYKa3aHHbIE CYMMBI IO CTaBKE, PaBHOM
oduiarbHOMy 0OMEHHOMY Kypcy EBpomneiickoro neHTpaibHOro 6anka
3a MPOCPOUYEHHBIN MEPHUOJ ILTIOC TPU MPOLICHTA;

9. Omxknonsem OCTaIbHYIO YacTh TPEOOBaHMI 3asBUTENS O CIIPaBEATUBOM
KOMITCHCAIIIH.

Pemenne cocTaBieHo Ha aHIIIMHCKOM SI3bIKE U OTJIAIICHO B IIMCHMEHHOM
BuJe B coorBercTBuH ¢ [IpaBusiom 77, . 2 u 3 Pernamenta Cyna.

Knayaus Becrepauk ITEEP JIOPEHILIEH
Cexkpetapp Cekiuun [Ipencenarens



