NocTtaHoBAeHMe KOHCTUTYUMOHHOro Cyaa 06 MHCTUTYTE HOA30pPA B
rPAXKACHCKOM npouecce: OTKA3 B NPABOCYAUU, OTPULLOHUE
EBponbil.

Knpuaa Kopotees! 1 Ceprei floaydbok?

1. BBeAeHue

5 oeBpaad 2007 roaa KoOHCTUTYUMOHHbIM Cya Poccumckon Peaepaumm BbIHEC
MOCTOHOBAEHME MO AEAY O KOHCTUTYLIMOHHOCTM MPOLLEAYPbI NEPECMOTPA B MOPIAKE
HOA30PQA OKOHYOTEAbHbIX M MMEIOLLMX OOA3ATEABHYIO CUAY CYAEODHbIX PELUEHMN,
NPEAYCMOTPEHHOU TAOBOM 41 [PAKAGQHCKOrO MPOLLECCYOABHOTO KOAEKCO Poccum
(TMK) 2002 roac3. Hoa30p — 3TO CyLLLECTBOBCABLLAS B COBETCKOM MpaBe dOOpMA
SKCTPAOPAMHAPHOTO nepecmoTpa OKOHYQATEABHOTO cyaebHoro peLueHus,
YHOCAEAOBOHHOS Poccuen u APYyrMMm roCyAQpPCTBAMM ObIBLLIEFO COBETCKOro OAOKQA.
OTA NPOLEAYPA OCHOBLIBAAOCH HAO MOAOXEHUM O TOM, YTO MPOKYPOPbI M BbILLECTOALLLME
CYAbl KOHTPOAMPYIOT AEUCTBUS HUXKECTOALLIMX CYAOB. B €ro msHa4yaAbHOM doopme (KakK
npeaycmotpeHo [TIK 1923 u 1964 TroAOB), NPOKYpOpbl Kpaes, obAactem u
MPEACEAQTEAM CYAOB COOTBETCTBYIOLLLEIO YPOBHS, [EHEPAAbHbIM MPOKYPOp WU
npeaceAaTeAb BepxosHoro Cyaad (a TOKXKE MX 3AMECTUTEAM) MMEAM NPABO NMOACBATH B
NPE3MAMYMbI CYAOB YPOBHS CyObekta PP u lMpesnanym BepxoBHOro Cyad 309BAEHMUS
(NpoTecTbl) 0 NepecmoTpe B MOPIAKE HOAA3ZOPA CYAEOHbLIX PELUEHUM, BCTYNMBLLMX B
30KOHHYIO CUAY. [pe3namym?, OCYLLLECTBASIOLLLMM HAA3OPHbIE COYHKLUMKM, OOAQACA
NOAHOMOYMIMM MO MNEPECMOTPY AEAA M OTMEHE OMpPOTECTOBAHHOIO CYAEBOHOro
pelleHnd. HecmoTps HA HeKoTopble MNpeobpa30BAHMS, MNPOLEAYPA HAA30PC
NPOAOAXKAET CAEAOBATH MPUHUMMNAM, 3AAOXKEHHbBIM B [TIK 2002 road, v NPeACTOBAJET
cobom NPOLLECCYAABHOE CPEACTBO, C MOMOLLBIO KOTOPOTO PELLEHME, FBASIOLLLEECH
OKOHYATEABHbBIM U BCTYMUMBLLIEE B 3OKOHHYIO CUAY (res judicata), moxeT BblTb OTMEHEHO.
O4YEeBUAHO, 4YTO MPEAOCTOBAEHHOE BbILLECTOALLLUM CYACQM MOAHOMOYME MO OTMEHE
OKOHYATEABHbBIX U  OBF3ATEAbHbIX CYAEOHbIX pPELLUEHUN MNPOTUBOPEYUT TPEDBOBAHMIO
NPOBOBOM OMPEAEAEHHOCTH, KOTOPOE HBAIETCH HEOTbEMAEMOM HACTHIO MPABA HA
CMPOBEAAMBOE CYAEDOHOE PA3BUMPATEABCTBO, 3AKPEMAEHHOTO B CTATbe 6 EBpOMEMCKoM
KoHseHuMr O npaBax 4Yeaoseka («KoHBeHuMay). OTHOCUTEABHO OOPALLLEHMS K
SKCTPAOPAMHAPHBIM DOPMAM OBXAAOBAHMA EBponenckmnim Cya MO NPABAM YEAOBEKA
(«<EBponemnckmit CyA») YCTAHOBMA HapyLLueHue n.1 ctatbm 6 KoHBeHUuMM. 10 AGHHOMY
Aeny  KOHCTUTYUMOHHbIM  Cya  Poccumckom Peaepaumm pPACCMOTPEA  BOMPOC

1 Hay4HbIM COTPYAHUK M AOKTOPQHT YHUBEpcuTeTa MNapwumx | NMaHTeoH-CopOoHHA.

2 MarMcTpaHT YHuBepcuteTa SCcekca.

3 MoctaHoeAeHMe KOHCTUTYLIMOHHOTO Cyaa Poccuickom Peaepaumm ot 5 doespaas 2007 roaa Ne2-M no
AEAY O KOHCTUTYLIMOHHOCTM PAAC MOAOXKEHMM TACBbI 41 PAXKAQHCKOro NPOLECCYAABHOIO KOAEKCA
Poccumnckom Peaepaumn // Poccuimckas raseta. 2007. 14 doeBpaad («(MOCTAHOBAEHME OT 5 doeBpaasg 2007
roaa»); BectHuk KoHcTutyumoHHoro Cyaa Poccumckom Peaepaummn. 2007. Nel, c.48.

4 Tpe3naAMyM COCTOUT U3 MPEACEAQTEAS CYAQ, BO3TACBASIOLLLEIO €ro MO AOAXHOCTU, Ero/ee 3aMECTUTEAEN
M HEKOTOPbIX ARYTMX CYAEN AQHHOTO CyAQd. PAsmep 1 COCTAB MPE3MAMYMA CYAQ OMPEAEAAIOTCS YKA3OM
MNpe3naeHTa Poccumckom Peaepaumm, KaK U Ha3HAYEHUS CyAen EAEPAAbHBIX CYAOB OBLLLEN
IOPUCAMKLMM, MOMMMO BepxosHoro Cyaa.



cooTBeTCTBMI KOHCTUTYUMM MoAoXKeHun [TIK 2002 roac O HOA30pPE MO 3Anpocy
KabumHeta MuHuctpoB Pecnybamkn TATAPCTAHA U MHAMBMAYOAbHBIM XaAAOBam OAO
(HuxxHekamckHedpTexmmy, OAO «XOKACIHEPTO) M HECKOAbKMX COU3MYECKMX AWMLY,
MPOCUBLUMX YCTPAHUTb 3TOT TUM CYAEOHOM MPOLEAYPbI M3 POCCUMMUCKOrO MpAaBA.
«tMemopumanay - HOXOAALLLOSACS B Mockse MPABO3ALLIMTHAOSA OpPraHm3aLMg
(NPEACTOBASBLLIAS OAHOTO M3 YCMELLHbIX 3AIBUTEAEM MO AEAY O HOA30PE B EBpONEMCKOM
Cyae)®, npeacTaBUA KOHCTUTYLUMOHHOMY CyAYy 3AKAIOYEHME (GMICUS curiae) No AeAy. B
MOCTAHOBAEHMM OT 5 doeBpaad 2007 road KOHCTUTYUMOHHbIM CyA NEPECMOTPEA MECTO
KOHBEHLMM UEPAPXMU HOPM POCCHMMCKOrO MNPABA M HE MPU3HAOA OCMAPMBAEMbIE
MOAOXEHUS O HOA30PE HEKOHCTUTYLIMOHHBIMU. M3AOXKEHHbIE B MOCTAHOBAEHUM BbIBOADI
CYAQ ABASIOTCH MPUHLMMMAABHO BAXKHBIMM AAS OTHOLLIEHMM MmexXay Poccuen n CoseTom
EBponibl.

2. NpeueaeHTHaa npakTuka EBponenckoro Cyaa no nNpaBaM YeAOBEKA
OTHOCUTEAbHO MHCTUTYTA HAA30pPA

B ABAJIOLLLEMCH OCHOBHBIM MO MCCAEAYEMOMY BOMPOCY MOCTAHOBAEHUM MO AEAY
«bpymapecky (Brumarescu) npotmie PymbiHMM»® BoAbLLOg naaata Esponenckoro Cyaad
MPU3HOAQ OTBETCTBEHHOCTb FOCYAQPCTBA-OTBETYMKA 30 OTMEHY BEpPXOBHbIM CYAOM
PYMBIHUM  OKOHYATEABHOTO M  OODA3ATEABHOTO pPELLUEHUS CYAQ NEPBOM MHCTOHLMM,
BIHECEHHOINO B MOAb3Yy 3Q9BUTEAR, MO 3A9BAEHUIO [EHEPAABHOrO MPOKYPOPA, He
ABASBLLETOCH YYOCTHUMKOM MEPBOHAYAABHOIO pPA3dUPATEALCTBA. EBponenckuin Cya
YCTAHOBMA HOPYLUEHME MNPOBA HA ClMPOBEAAMBOE CYAEDOHOE pPA3OUPATEALCTBO,
NPEAYCMOTPEHHOTO B CTATbE 6 KOHBEHLMM, TAOK KOK PACCMATPMBAEMAS NPOLLEAYPA HE
ObIAO COBMECTMMA C MPUHLMIMOM TMPABOBOM OMNPEAEAEHHOCTH, MPEACTOBAAOLLMM
coBom OAMH M3 POYHAQMEHTOAAbHBIX QCMEKTOB BEPXOBEHCTBA MPABA U TPEOYIOLLIMM
CTABOUABHOCTM OKOHYATEAbHbIX CYAEDOHbIX peLLEHMI’ .

YKPpOMHA TaKKe ObIAC MPM3HOHA HAPYLLMBLLUEM CTATbIO 6 KOHBEHLMM MO TOMY Xe
OCHOBOHMIO. B Aeae CoBTpaHcaBsTo (Sovitransavto) npotme YkpauHbl CyA OTMETUA, YTO

«cyaebHblE CUCTEMbI, XAPCAKTEPM3YIOLLMECHS MPOLLEAYPOM MNPOTECTA WU,
CAEAOBATEABHO, PUCKOM  HEOAHOKPOTHOM  OTMEHbI  OKOHYATEABHOIO
CyA€EBOHOro peLUeHus, KaK MPOM3OLLAO B AGHHOM AEAE, camu no cebe
HECOBMECTUMbI C  TMPUHLUMIOM TMPOBOBOM OMPEAEAEHHOCTU, KOTOPbIM
ABASETCH OAHUMM M3 CODYHAQMEHTOAbHBIX ACMEKTOB MOAOXEHMM N.1 CTATbU 6
KOHBEHLMM, B CBETE MOCTAHOBAEHMSA MO AEAY Bpymapecky».

OAHQKO B MEPBOM M AO CUX MOP CAMOM BAXKHOM MOCTAHOBAEHUM NPOTMB Poccum no
AEAY O HOA30PE B IPAXAQHCKOM npouecce - Pabbix (Ryabykh) npotus Poccum? -

5 «Boakosa (Volkova) npotms Poccumm, MoctaHosAaeHMe oT 5 anpeas 2005 roaa, XXaroba Ned8758/99.

6 COopHUK 1999-VII, c1p.201; «EBponenckumm ob63op npas YearoBekay (EHRR). 2001. Ne33, cTp.862.

7 Tam xe, n.61.

8 COopHuMK 2002-VII, cTp.133; «EBponenckmi 0630p npas Yeaosekay (EHRR). 2004. Ne38, c1p.44, n.77 (kypcuB
HaLw). Euie A0 BbIHECEHMS MOCTAHOBAEHMS MO AeAy COBTPAHCABTO MHCTUTYT HOA30PA B YKPAMHE OblA
AVKBUMAMPOBAH U 30MEHEH AMEAAILLUOHHBIM OBXKAAOBAHUEM C MOCAEAYIOLLLEN BO3MOXHOCTHIO
OB>XXKAAOBAHMSA MO BOMNPOCAM MPABA (B KOCCALMOHHOM MOPSAKE).

? COopHuk 2003-IX, cTp.265; «EBponenckum o63op npas yerosekan (EHRR). 2005. Ne40, c1p.25.



Esponenckmn Cya OblA meHee CTpor. [TOCAE MOATBEPXKAEHMUS CBOETO MOAXOAJ,
CAOOPMYAMPOBAHHOTO MO AEAY bpymapecky, Esponenckmm Cya MO AeAy Pabbix
HECKOABKO MOHM3MA MACQHKY, MOCYUTAB, YTO MPUHLMMN MPOABOBOM OMPEAEAEHHOCTH

(NPEAMNOAQTraeT yBOXKEHUE MPUHUMNA OBA3ATEABHOCTU M OKOHYATEABHOCTM
CyAeDHbIX peltueHnit. COTAQCHO 3TUM MPUHLMMNAM, HUMKAKOS CTOPOHA He
MMeEET MNPAaBA TPEOOBATL MEPECMOTPA OKOHYOATEABHOTO M OB43ATEABHOIO
CYAEOHOTo pPEeLLUEeHUs TOAbKO AMLLb POAM MOBTOPHONO PACCMOTPEHMA U
paspeLleHns  AeAd. [lepecMmoTp  AEeAd  BblLLUECTosdLlen  CcyAebHoMU
MHCTAOHLUMEN MOXET OblTb OCYLLUECTBAEH AAS TOrO, Y4YTOObI MCMPABUTH
CyAeDHbIE OLLUMOKM 1 3A0YNOTPEDAEHUS MPABOCYAMEM, HO HE TOABKO AMLLIb
POAM HOBOTO PACCMOTPEHUS. lepeCMOoTp AEAd B MOPSAKE HAA30PA HeE
AOAXEH CTAHOBUTBCA CKPbITBIM OBXAAOBAHMEM, U MPOCTAS BO3MOXKHOCTb
CYLLLECTBOBOHMA ABYX TOYEK 3PEHUA OTHOCUTEABHO MNPEAMETA Cropa He
ABAIETCS OCHOBOHMEM AAS TAKOTO nepecmotpa. OTCTYNAEHWE OT MPUHLMNG
NPOBOBOM OMNPEAEAEHHOCTH OMPABACGHO TOABKO B CAyHOE HEODOXOAMMOCTH,
NpK OOCTOITEALCTBOX CYLLLECTBEHHOIO M HEODPATUMOTO XAPAKTEPON!O,

CAEAOBATEABHO, COTAQCHO CYAEOHOM MPAKTUKE, CAOXMBLLEMCS MOA BAMAHMEM AEAQ
PaBbIXx, HE KOXXAbIM CAY4OM MNEPECMOTPA AEAQ B TMOPIAKE HOAA30PA B yLLepb
MHAMBUAYOABHOMY  3QSBUTEAID  MPOTMBOPEYUT CTathe 6  KoHBeHumn. OTmeHa
OKOHYATEABHOTO U 0B43ATEABHOIO PELLEHMA AOMYCTUMA B CAyHOEe HEODXOAMMOCTU NPU
OBOCTOITEABCTBOX «CYLLECTBEHHOIO U HEOBPATUMOTO XAPAKTEPON. DTO O3HAYAET, YTO
Esponenckuin Cya peLIMA CAEAOBATb MHAMBUAYAABHOMY MOAXOAY BMECTO TOTO, 4TOObI
HOCTOATb HO HECOBMECTUMOCTU MHCTUTYTA HOA30PA C KOHBEHLLMENM KOK TOKOBOTO.

Tem He MmeHee, 3TOT HOBbIM MOAXOA He npenatctBoBaA Crpacbyprckomy Cyay
YCTOHOBAMBATb HAPYLLEHMS, CXOXME C AEAOM PgObIX, MO PAAY MOCAEAYIOLLMX AEA.
OAHOKO NOCTAHOBAEHME MO AEAY P46bIX ObIAO MCMOAB3OBAHO POCCUMCKUMM BAQCTIMM B
KOYEeCTBE OCHOBbl AA9 YTBEPXKAEHMS B XOAE AMCKYyCCuM B KOMMUTETE MUHUCTPOB
OTHOCMUTEABHO MCMOAHEHMS MOCTAHOBAEHMM EBponenckoro Cyad no AeAdm Pabbix K
BoAkoBOWM O TOM, 4TO HOBbIM [TIK 2002 roaa (B 2TnX AeAax npumeHsaca MK 1964 roaq)
cootseTcTByeT KoHBeHUMM. OHUM YTBEPXKAOAM, HTO, MOCKOAbKY ObIA BBEAEH TOAMYHbIM
CPOK HO MOAQYY HOA30PHOM XAAODbLI (MPEACTABAEHMS), A MPOKYPOPbLI ObIAU AULLIEHDI
MNOAHOMOYMI MHULIMMPOBATL MEPECMOTP AEAQ B MOPSAKE HOA30PA MO COBOCTBEHHOM
MHUUMATMBE, HOBAS MPOLLEAYPA NEPECMOTPA AEA B MOPIAKE HAA3OPA COOTBETCTBYET
KoHBeHUMM. Hecmotpsd Ha 2310, KOMMUTET MMHMUCTPOB 3AMNPOCKUA OCYLLECTBAEHMS
AQABHENLLMX PEPOPM U MNPEACTABAEHUI MAQHA AEWCTBUM OTHOCUTEABHO 3TUX
pecdoopm!l. Tem BpemeHem CyA MNPU3HOA POCCUIO OTBETCTBEHHOM 30 HAPYLLEHMUS
cTatb 6 KOHBEHLLMM B CB43M C OTMEHOM OKOHYATEAbHbIX CYAEOHBIX PELLEHUIN MO HOBOMY
K12,

10 Tam xe, n.52.

1T CM. NPOMEXYTOYHYIO PE3OAIOLMIO KOMUTETA MUHUCTPOB OTHOCUTEABHO HAPYLLEHWM NPUHLMNA
MPABOBOM OMNPEAEAEHHOCTU MOCPEACTBOM NEPECMOTPA AEA B MOPAAKE HOA3OPA B IPODKACHCKOM
npoLecce B Poccunckom PeaepaLmm — NPUHATbIE MePbl OBLLLETO XAPAKTEPA M OCTAKOLLMECH BOMPOCHI.
Pesoatoumg ResDH(2006)1 ot 8 doespans 2006 roaq.

12 Cm., Hanp., «MpucsxkHrkoBa (Prisyazhnikova) n Aoaronoaos (Dolgopolov) npotue Poccumy,
MNoctaHoBAeHUe OT 28 ceHTa0pa 2006 roaa, Xaroba Ne24247/04, n.28; u «<HeAobuH (Nelyubin) npoTtus



3. NepecmoTp cTtatyca KoHBEHUMN B POCCUINCKOM NpaBe

Aencteytoltas KoHctutyums Poccumckon Peaepaumm ot 12 aekabps 1993 roaa's
YCTOHOBAMBOET B 4.4 CTATbM 15, 4TO OOLLLEMNPUIHAHHBIE TMPUHLMMLI U HOPMBI
MEXAYHOPOAHOIO MPaBa' u MEXAYHAPOAHbIE AOTOBOPbI Poccumckom Peaepauimm
ABASIOTCS YACTHIO POCCHMMCKOM HALMOHOABHOM MPABOBOU CUCTEMBbI. DTA CTATbA TAKXKE
NPEAYCMATPUBAET, YTO B CAYHOE AIODOM KOAAUIMM MEXKAY COEAEPOAABHBIM 3OKOHOM U
MEXAYHOPOAHBIM AOTOBOPOM, B KOTOPOM Y4aCTBYeT POCCHS, MOCAEAHUM OBACAQET
MPUOPUTETOM, HE3ZABMCUMO OT TOTO, MPUHAT AOEAEPOAbHBIM 30KOH AO MAM MOCAE
30KAIOYEHUS  AOTroBOpPA. [lepBas CCbIAKO HAO EBpOMEMCKYIO KOHBEHUMIO O MPABAX
4EeAOBEKA B MPAKTMKE KOHCTUTYLUMOHHOIO Cyad Poccum aatmpyetcsa 1996 roanom, HO
TOABKO B MOCTAHOBAEHUM OT 25 gHBapd 2001 roaa Nel-[1 no AeAy O npoBepke
KOHCTUTYLLMOHHOCTM MOAOXEHMS N.2 ctatbk 1070 TPOXKAOHCKOrO KOAEKCO B CBA3M C
XKAAODAMMU TPAXKACHMHA M.B. BOTAQHOBA M APYTUX TPAXKAOH!S, KOHCTUTYLMOHHBIM CyA
MCCAEAOBAA CTATYC KOHBEHLMM B POCCUMMUMCKOM BHYTPEHHEM Mpasonopsake’®. OH
MOCTOHOBMA CAEAYIOLLIEE:

«[KoHBeHUMA] PATMAPOUULMPOBAHAO Poccumckon Peaepaument, BCTYMMAA B
CUAY HO €€ TEPPUTOPUM U, CAEAOBATEABHO, SBASETCS COCTOBHOM HYOACTHIO €€
NPOBOBOM CUCTEMBbI. [lpu 3TOM  Poccumckas Peaepaums MNPU3HAACQ
topucamkumio Esponenckoro Cyad nNo MpaBAM YEAOBEKA M 0OBOI30AACH
MPMBECTU MPCABOMPUMEHUTEABHYIO, B TOM HYMCAE CYAEOHYIO, MPAKTUKY B
MOAHOE COOTBETCTBME C 0BA3ATEABCTBAMM Poccumckom Peaepaumn,
BbITEKAOLLIMMM M3 y4ACTMS B KOHBEHLLMM U [TPOTOKOAOX K HEM.

CAEAOBATEABHO, [ocnapuBaemoe 30KOHOMOAOXEHME] AOAXHO
PACCMATPUBATLCH M MPUMEHATBCS B HEMPOTMBOPEYMBOM HOPMATUBHOM
eAMHCTBE C TPebOoBAHUIMM [KOHBEHLLMM]N.

B croem MOCTAHOBAEHMM OT 5 doeBpand 2007 road, CTOAKHYBLLUMCb CO CAOXMBLLIEMCS
npakTrkom Esponenckoro Cyaa no BOMNPOCY MPABOBOM OMPEAEAEHHOCTH, TPEBYEMOM
ctatben 6 KoHeHUMM, KOHCTUTYLIMOHHbIM CyA Poccum nepecmMoTpeA CBOKO MPABOBYIO

Poccumy, MoctaHoBAEHME OT 2 HOABPs 2006 road, Xaaoba Nel4502/02. HO MOMEHT HAMMCAHMS CTATbU HE
ObIAO AEAQ, MO KOTOPOMY UCKAIOHEHUE, YTTOMSIHYTOE B MOCTAHOBAEHUM MO AEAY PAObIX, MPUBEAO Obl K TOMY,
4TO HOA3OPHOE MPOU3BOACTBO HE BbIAO Obl MPU3HAHO HAPYLLUEHUEM CTATHU 6.

13 MNepeBOA HO AHFAMMCKMM 93bIK AOCTYMNEH HA BEO-camTe MNpe3maeHTa PP:
http://president.kremlin.ru/eng/articles/ConstMain.shtml. AAbTEPHATUBHAS BEPCUA NMEPEBOAQ MMEETCH B
6a3e CODICES.

14 BolpaxkeHue «OBLLLEMPU3HAHHBIE... HOPMbl MEXAYHAPOAHOIO MPABO» CAEAYET MOHWMMATL KOK YKA3AHWE
HO MEXAYHAPOAHOE 0BblMHOE NMPaBO. Cm. MOCTAHOBAEHME [TAeHyMma BepxosHoro Cyaa Poccumckom
Peaepaumm o1 10 okTabps 2003 roaa Ne5 0 NpUMEHEHMN MEXAYHOPOAHOTO MPABA POCCUMCKMMM CYACMM
OOLLLEN IOPUCAMKLMM.

151.2 c1.1070 KacaeTcs rpaKAQHCKO-MPABOBOM OTBETCTBEHHOCTU 3Q HE3AKOHHbLIE AEMCTBMSA OPraHOB
MPOKYpPAaTypsbl 1 Np.

16 MoApPOBHBIM AHAAM3 CyAeOHOM NPaKTnkK KoHCTUTYUMOHHOrO CyAaa Poccum o mecte KOHBEHLMM B
MepapXmMmU HOPM POoCCHMckoro Npaea cm.: Kopotees K.H. Poccusd 1 EBponenckas KOHBEHLMS O MPaBAX
yeroBekd. OB30P MHCTUTYTOB M MPELLEAEHTOB (HO CPPAHLLY3CKOM 43bIKe). PYHAOMEHTAAbHBbIE NPABA (Droits
fondamentaux). 2006. Neé, pnocTtynHo: www.droits-fondamentaux.org/arficle.php32id-article=4.

7 NloCcTAHOBAEHME MO AeAy M.B. BOrAQHOBA U AP., M.6 MOTUBUPOBOYHOM YOCTM.




MO3ULIMIO, M3AOXKEHHYIO B MOCTAHOBAEHMM 2001 road MO AEAY B CBA3M C XXAAODOAMM
BOraAQHOBQ 1 AP., BICKA3OBLLUMCH CACAYIOLLIMM OBOPA30M:

«Patmdomumpys  [KoHBeHUMIO], Poccumckas  Peaepaums  NPU3HAAQA
topucamkumio EBponenckoro Cyaa no NpaBOM YEAOBEKA OOAIATEABHOM MO
BOMPOCAM TOAKOBAHMA U NpUMeEHEHUS KOHBEHLMM M TPOTOKOAOB K HEM B
CAYHOSX  MPEAMOAQraeEMOro  HapyLueHms  Poccumckon  Peaepaumen
MOAOXEHUM DTUX AOTOBOPHbBIX AKTOB. ... TAKMM OBPA30M, KAK 1 [KOHBEHLLM],
peweHuns Esponenckoro Cyaa No MpaBAM YEAOBEKA — B TOM YACTU, B KOKOM
UMM, MCXOAS M3 OBLLIEMPOM3IHAHHbIX MPUHLIMIOB M HOPM MEXAYHAPOAHOIO
NPABA, AQETCS TOAKOBAHUE COAEPXKAHMUS 3AKPENAEHHbIX B KOHBEHLIMM MPAB...
- BAGIOTCY COCTABHOM HACTHIO POCCUMCKOM MPABOBOM CUCTEMbBI, O MOTOMY
AOAXHbI YYUTBIBATHCS deAEPAAbHBIM 30KOHOAQTEAEM... U
MNPABOMNPUMEHUTEABHBIMM OPTAHAMM. . N8,

CAeAyeT OTMETUTb, 4HYTO B CBOEM MNOCTAHOBAEHMM OT 5 doespand 2007 roaa
KOHCTUTYUMOHHBbIM  CyA  MPEACTABMA  Y4PE3BLIMAMHO  OFPAHMYEHHBLIM  MOAXOA MO
CPOBHEHMIO C €ro MPABOBOM MO3MLIMEM, M3AOXKEHHOM B MOCTAHOBAEHMM MO AEAY
BoraQHOBA 1 AP., B ABYX OTHOLLIEHMSEX.

BO-MepBbIX, 3TO HEPA3YMHO OFPOHUMYMBAET KPYr pelueHun Esponenckoro Cyagq,
MOAAEXALLMX MPUMEHEHMUIO B POCCUMCKOM BHYTPEHHEM MNPABOMOPIAKE. XOTA MO AEAY
BOraAQHOBG MPSIMO HE PACCMATPUMBOAOCH 3HAYEHME CTPACOYPrckoM CyAeOHOM
NPAKTUKM AAS POCCUMCKOTO MPABA — CKOPEE B HEM UCCAEAOBAACH CTATYC CAMOM
KOHBEHLMM — MOXHO ObIAO YTBEPXAQTb, 4TO CyaebHble akTbl EBponenckoro Cyaq,
TOAKYIOLLIME BCE MOAOXKEHMT KOHBEHLIMM, AOAXKHBI MOUMEHATLCH POCCUMCKUMM CYATMM,

B OTAMYME OT 3TOrO MOAXOAQ, MOCTAHOBAEHME KOHCTUTYLUMOHHOTO Cyad OT 5 doeBPAAS
2007 yKQ3bIBAET AMLLb HO CTRACOYpPrckme mOCTAHOBAEHMS, TOAKYIOLLME TE€ MOAOXKEHMS
KOHBEHLLMK, KOTOPbIE TAPAHTUPYIOT OCHOBHbIE NPABA. HanMboAee BAXKHO TO, 4TO OHO MO
cym™ MCKAIOHOET AEAQ, OBCTOATEABHO PA3bICHAOLLME 00643aTEALCTBA
AOTOBAPUBAIOLLIMXCH CTOPOH MO CTATbe 34 (MPABO HA MHAMBUMAYOABHYIO >XXAAOBOY) MAM
ctatbe 46 (0023aTEABHAS CUMAQ MOCTAHOBAEHMM) KoHBEHUMU. Kpome Toro, cpeam
MOCTAHOBAEHUIM, PA3BACHSIOLLMX 3HOYEHWME KOHBEHLMOHHBIX MPAB, B COOTBETCTBMM C
HOBbIM MOAXOAOM KOHCTUTYLMOHHOTO CyAQ, 9BASIOTCS YACTbO POCCUMMCKOM NPOBOBOM
CUCTEMbI AAS LeAEN PABOTbl POCCUMMCKMX 3AKOHOAQTEABHbBIX M MPOBOOXPAHUTEAbHBIX
OPraHOB, BKAKOYOS CYAbl, AMLLb TE, B KOTOPbLIX COAEPXMTCS TOAKOBAHME KOHBEHLMM,
OCHOBOHHOE HA OBLLENPUM3HAHHbIX MPUHLMMIOX M HOPMOX MEXAYHOPOAHOIO NPABA -
HOMNPUMEP, MOCTAOHOBAEHMS MO AEAOM Aom3may (Loizidou) npotus Typumm!?, AAb-
AacaHn  (Al-Adsani) npotus BeankobputaHmm?® uam OaxanaH (Ocalan) npoTus
Typummn?!,

BO-BTOPBLIX, B TO BPEMS KAK M3 MOCTAHOBAEHMSA MO AEAY BOTAQHOBA M AP. BbITEKAAO
CyLLeCTBOBAHME IOPUNAMNHECKOTO 00643aTEALCTBA MO MOUHATUIO 3AKOHOB U MOA3AKOHHbIX
HOPMATMBHbIX AKTOB, d TAKXE BbIHECEHMUIO Cy,A.e6HbIX pel_ueHvuZ B COOTBETCTBMM C

18 MocTaHoBAEHME OT 5 doeBpaas 2007 roaq, n.2.1 MOTUBUPOBOYHOM YACTH (KYPCHB HALL).

19 CoopHUK 1996-VI, c1p.2210; «EBponenckmi 0630p Npas Yyearosekan (EHRR). 1997. Ne23, c1p.513.
20 CBopHMK 2001-XI, cTp.79; «EBpOnemnckmii o63op npas Yeaosekay (EHRR). 2002. Ne34, c1p.273.

21 «EBponenckmii 063op npas 4eaoBekay (EHRR). 2005. Ne41, c1p.45.



KoHBEHLMEN, MNOCTAHOBAEHME OT 5 doeBpaaa 2007 road YNOMMHOAET AMLLIb 0O
OBA3AHHOCTU (YYMTBIBATLY NPELLEAEHTHYIO NPAKTUKY EBponenckoro Cyaq.

2T OPMYAQ, BO3SMOXKHO, AAT HEKOTOPbBIX HE BbIFAIAMT MOAO3PUTEABHOM: CTATLS 2 AKTA
O MPABAX YeAOBEKA 1998 roaAd?2 AQET TO XXE€ CAMOE YKA3ZAHME ((YYMUTBIBATBY, KMPUHUMATD
BO BHWMMAHME)) OPUTAHCKMM CyAOM. OAHOKO 3T ABA «ydYeTay CYLLECTBEHHO
oTAmyatoTcs. CT1aTthd 2 AKTA O MPABAX YEAOBEKA MPEACTABASET COOOM MYAPbLIM BbIBOP
OPMYAMPOBKM (MO CPABHEHMIO C  MMEBLLUEMCS OAbTEPHATMBOM  YKA3ATb HA
(CBA3AHHOCTbLY CTPACOYPIrCKMMM CYAEBHBIMM OKTAMM), OCHOBAHHbBIN HO BCECTOPOHHEM
3HOHWMM ABTOPAMM ITOTO AKTA KOHBEHLIMOHHOM CUCTEMbI, U BKAIOHYOET OMPEAEAEHHbIE
oba3ateAbHble MNPABUACZ. CAOBO «(YYMTbIBATLY, MCMOAb3OBAHHOE KOHCTUTYLIMOHHBIM
CYAOM, B PYCCKOM 43blKE O3HAYAET «MMETb OTHOLLIEHME, HO HE ObiTb 0BI3ATEAbHBIM K
MCMOAHEHMION. MCXOA M3 MMEIOLLLEMCS  MPAKTMKM  MPEUMMEHEHM  KOHBEHLLMM
POCCUMUCKMMM CYAQMMZ4, 3TO ADAKTUHECKM O3HAYAET «MNPOYTM U 3A0YAbY MAM ACKE
«300YAb, AOXKE HE YUTAM).

4. HenpusHaHue KOHCTUTYUUOHHbIM CYAOM HEKOHCTUTYLMOHHOCTU MHCTUTYTA
HaA3opd

MMEHHO HA 3TOM dooHEe KOHCTUTYLIMOHHbIM CyA PACCMOTPEA BOMPOC O COOTBETCTBMM
KoHcTuUtyumm noaoxeHun [TIK 2002 roaa O HOA30pe. B pPE3OAIOTMBHOM HACTU
POCCMATPMBAEMOrO  MOCTAHOBAEHUS  KOHCTUTYUMOHHbIM ~ CyA  BO3AEPXAACS  OT
MPM3HAHMSE OCMNAPUBAEMbIX MOAOXKEHUN HEKOHCTUTYLIMOHHbBIMM, Y4TO TpebyeT ocoboro
BHUMOHMS.

A. MOTUBUPOBKA NOCTAHOBAEHMS KOHCTUTYUMOHHOrO CYAQ OTHOCUTEABHO MHCTUTYTA
HaA3opa

MoAoxeHus TTIK 2002 road O HOA30pPE pPA3PELUAOT YHYOACTHUKOM TPOXKAOHCKOro
CYAOMPOM3BOACTBA OBXXAAOBATb OKOHYATEABHOE M ODA3ATEABHOE CYAEOHOE pELLEHME B
Te4YEeHME OAHOrO rOAQ MOCAE E€ro BCTYMAEHUS B CUAY. XaAAOBA AOAXHA ObiTb MOAQHA
CTOPOHOM B MPE3MAMYM CYAQ COOTBETCTBYIOLLLETO CyObekTa PP25, [IoCAEe 3TOrO CyAbs
AQHHOTO CyAQ (HEOB43aTEABHO YAEH MPE3MAMYMA) PACCMATPUBAET CHOYAAQ BOMPOC
006 UCTPEBOBAHUM AEAQ U 3ATEM, AOAXKHO AU OHO OblTb MEPEACHO AA PACCMOTPEHMS
MO CYLLLECTBY MPE3MAMYMOM. [TPEACEAATEAL CYAT MOXET HE COTAQCUTLCA C OTKA3OM
CYAbU MPUHATb AKLOOE 13 BTUX ABYX PELLIEHUM (HET CPOKA, MPUMEHMMOTO K PEAAMIALMM
3TOr0 MOAHOMOYMSA) M MNPUHATL CBOE COBOCTBEHHOE COOTBETCTBYIOLLLEE pELLEHME,

22 Ch. 1998, Ne42.

23 CM.: MpaBO U MPAKTUKA MPOB YEAOBEKA (HO AHFAMMCKOM 53bike) / MOA pea. AecTepda U MNMAHHKUKA. 2-€ U3A.
AOHAOH: AekcmncHekcumc, 2004, cT1p.31-32.

24 KapTMHY MMNAEMEHTALMM Poccuickomn PeaepaLlimen 0653aTeAbCTB MO KOHBEHLLMM (HALLLEe HAPYLLIAEMBIX,
4em COBAIDACEMBIX) CM., HaMpP.,: Bypkos A. UmnaemeHTaums KOHBEHLMM O 3ALLMTE MPAB YEAOBEKA U
OCHOBHbIX CBOBOA POCCUMCKUMM CYAOMM (HO QHFAMMCKOM g3bike) // Poccuinckoe npaso (Russian Law).
2006. Ne 1, cTp. 68. Mbl pa3aeAiem ero To4Ky 3peHUs (CTP.69) O TOM, HTO POCCUMCKAS CyA€BHAOS NPAKTMKA
ABASETCA MNOMbITKOM Moka3aTte CoeTy EBponsbl, 4TO HO KOHBEHLLMIO (DOPMAABHO CCHIACIOTCS, HEXEAM €€
NMEUMEHEHUEM MO CYLLLECTBY.

25 30 UICKAIOYEHMEM HE3HAYMTEABHOTO YUCAT AEA, MO KOTOPLIM CYA YPOBHS CyObekTa PP paccmaTtpursaa
AEAO MO NEPBOM MHCTAHLLUM M AEAO BBIANO PACCMOTPEHO B KOCCALIMOHHOM Nopsake BepxosHbim Cyaom
PP, AbO ecam BepxosHbit Cya pACCMATPUBAA AEAO MO NEPBOU MHCTAHLMU; MO TAKMM AEACM HOA3OPHAS
Xaaoba (mpeacTtasaeHue) noaaetcs 8 MNpesnanym BepxosHoro Cyaa Poccuinckom Peaepaimu.



OCHOBbBIBASCH HA MPOCTOM PA3HOTAQCUM C CyAbeUN. [TOCTAHOBAEHUE NMPE3ZUAMYMA CYAQ
YPOBHS CYOBLEKTA PP MOXET ObITb TAKKE OOXAAOBOHO B MOPIAKE HAA30PA B ELLLE ABYX
SKCTPAOPAMHAPHBIX MHCTAHUMAX - HOA30PHAS >XAAODA (MPEACTABAEHME) CHAYAAQ
MOXET BbITb MOAGHA B CyAEBHYIO KOAAETUIO MO TPOXKACHCKMM AEAAM BepXOBHOTo
Cyaq, a 3aTrem - B lMpesmamym BepxosHoro Cyaa. MNpoueAypa, KOTOPOM CAEAYIOT 00a
31 noapasaeAeHmns BepxosHoro Cyad, QHOAOTMYHA MPOLLEAYPE, MOUMEHIEMOM MPU
NnepecMoTpe AEAQ B MOPIAKE HOA3OPA CYAOMM YPOBHA CyObeKkTa PP.

B cBoem noctaHoBAeHuM OT 5 doeBpand 2007 roAd KOHCTUTYLMOHHbIM CyA NpULLEA K
BbIBOAY O TOM, 4YTO CYLLECTBOBOHME IKCTPUOPAMHAPHOM MPOLEAYPbI MEPECMOTPRA
peLleHns No AEAY B MOPSAKE HOA30PA, HAPAAY C OObIMHBIM (QAMEAAFLUMOHHBIM UAM
KOCCALMOHHbIM) OBGXOAAOBOHMEM, MPOEACTABAIET COOOM AOMOAHUTEABHYIO TAPAHTMIO
MPABA HO CMPABEAAMBOE CYAeDOHOE pa3bupaTeEAbCTBO.26 OH 3aTEM MPUCTYMMA K
NEPEYNCAEHUIO  OMPEAEAEHHBIX  YCAOBMM, KOTOPbIM  AOAXKHO  COOTBETCTBOBATb
IKCTPAOPAMHAPHAA MNPOoUEAYPa OOXAAOBAHUI. OAHAKO B MOTMBMPOOBOYHOM YACTU
MNOCTAHOBAEHUM HE COAEPXXMTCA HUKAKOTO PA3bICHEHUS MPUYUH TOTO, MOYEMY AOBOADI
3Q9BUTEAEM O HEKOHCTUTYLLMOHHOCTM OCMNOPEHHbIX MOAOXKEHMM TTIK (BKAKOYAS MX CCbIAKY
HO cTatbto 6 KoHBeHUMM) He OblAM NpuHATbl. OO 3TOM CBUMAETEALCTBYET TO, YTO
KOHCTUTYUMOHHBIM CyA HA4YQA CBOE MOCTOHOBAEHME C AOMYLLLEHMS MPUHUMMIMAABHOM
KOHCTUTYLIMOHHOCTM OCMOPEHHbIX MOAOXEHMM U MOCTABMA cebe 30AQ4y AMLLb
0B03HAYMTb OMPEAEAEHHBIE MNPOOAEMBI, OTBETbI HA KOTOPbIE AOAXEH HAMUTU
30KOHOAQTEAb.

b. «Bo3Aep>XaHuen oT NPUIHAHUA OCNOPEHHbIX NOAOXEHUH HEeKOHCTUTYUUNOHHbIMU

NMoMMMOo nepecmoTpa mecta KoHBEHLMM M NMPELEAEHTHOM MPAKTMKM EBpoOmenckoro
CyAQ BO BHYTPEHHEM POCCUMMCKOM MPABOBOM cucteme, KOHCTUTYUMOHHbIM CyA AQA
HOBOE TOAKOBOHME COOCTBEHHbLIM MPOLLECCYAABHBIM MPABUACM B €LLE OAHOM
OoTHOLUEHMU. KOHCTUTYUMOHHbIM CyA  BbIHY>XAEH ObIA  MPU3HATL  CYLLLECTBOBAHME
Ccepbe3HbIX NPOBAEM, CBA3AHHBLIX (A) co cTatbem 389 [TIK 2002 roaa, koTopas no-
NPEXHEMY MPEAYCMATPUBAET MOAHOMOYME MpeAceAaTeAd BepxosHoro Cyad um ero
30MEeCTUTEAEN, 0OEe3 KAKOro-AMOO 3Q9BAEHMS CTOPOH WM BHE KAKMX-AMOBO CpPOKOB
NepeAoBATb AOOOM OKOHYOTEAbHbIM U OBA3ATEAbHbIM CYAEOHbIM OKT, BbIHECEHHbIM
AMODBIM CYAOM OBLLIEN IOPUCAMKUMKM, HO PACCMOTpEHUE [Mpesnanyma BepxoBHOro
Cyaq, B KOTOPOM npeaceaatenb Cyaa U €ro 30MECTUTEAU FBASIOTCS YAEHOMM C
NPOBOM TOAOCA; W (6) B3AMMOCBA3AHHBIMM MOAOXKEHUIMM [TIK, KoTopble He
NPEAYCMATPUBAIOT HUKAKMX CTPOMMX BPEMEHHbLIX OFPAHUMYEHMM AAS PACCMOTPEHMS
HOA30PHbIX >XXAAOD (MPEACTOBAEHUM) KOMMETEHTHBIMM CYAEDOHBIMKM OPraHAMM (B
OTAMHME OT TOAMHYHOIO CPOKA HA MOAQYY TAKMX XAAOD M MNPEACTABAEHMUIM). B aTOM
OTHOLLEHMU KOHCTUTYLMOHHbBIM CyA YIOMSAHYA NPAKTUKY EBponenckoro Cyaa no AEAQM
Bpymapecky, COBTPAHCAOBTO M Pabbix? U MNPU3HAA, HTO 3TU MOAOXEHUS MPUBOAIT K
HECTAOUABHOCTU  OKOHYOTEABHbIX CYAEOHbIX pPELUEHUM, YTO HECOBMECTMMO C
MPUHUMMIOM MPABOBOM OMNPEAEAEHHOCTU, FBASIOLLIUMCSH KPOEYTOABHBIM 3AEMEHTOM
BEPXOBEHCTBA NPABA.

26 [MocTaHOBAEHME OT 5 doeBpaAs 2007 roaq, n.3.2 MOTUBMPOBOYHOM HOCTM.
27 Tam xe, N.9.1 MOTUBMPOBOYHOM HYOCTM.



OAHOKO KOHCTUTYLMOHHbIM CyA HE MNPU3HAA OCMopeHHbIe noAoxkeHms MK 2002 roaa
HEKOHCTUTYLIMOHHbIMM.  BMEeCTO  3TOro,  COCAOBLUMCb  HO  (3ALLUMTY  OCHOB
KOHCTUTYLLMOHHOIO CTpos Poccumckom Peaepaummy, «npas 1M CBODOA YEAOBEKA M
FPOXAQHMHON U (MOAAEPXKAHME BAAAHCA KOHCTUTYLLMOHHO 3HOYMMBIX LLEHHOCTEM) U «C
Y4ETOM OOBEKTMBHO CAOXMBLLMXCA PEAAMMN?E, OH MPULLEA K BbIBOAY O TOM, YHTO
NPU3HOHWE OCMOPEHHbLIX MOAOXEHMM HE COOTBETCTBYIOLLMMM KOHCTUTYLIMKM PA3PYLLIMT
MHCTUTYT NEPECMOTPA PELLEHMIM B MOPJAKE HOA30PA B LLEAOM. 1O ITOM NPUYMHE OH
PELLMA, YTO (BO3AEPXKMBAETCA OT MPU3HAHUA [BbILLEYMOMAHYTLIX MOAOXeEHMM [TIK] He
COOTBETCTBYIOLLUMMIK  KOHCTUTYLUMMNZ?, K 3TOMY BbIBOAY MPUACrAeTcs OAPECOBAHHOE
PEeAEPAABHOMY 3AKOHOAQTEABHOMY OPraHy MPEANMCAHME PECDOPMMUPOBATL MHCTUTYT
HOA30PA B PA3YMHbIE CPOKM. ABA 3AMEHAHMA MMEIOT OCODOE 3HAYEHME B IDTOM
OTHOLLIEHMM.

BO-MepBbIX, CCbIAKQ HAO «OOBLEKTUBHLIE PEAAMMY B KOYECTBE OMNPABACHMS ADAKTMHECKOrO
NPU3HAHUS COOTBETCTBYIOLLMMM KOHCTUTYLIMM 30KOHOB, KOTOPbIE €€ HAPYLLAIOT, AMULLb
OAHQXKAbBlI PAHEE MNPUMEHSAACH B MNpaktuke KoHctutyumoHHoro Cyaa Poccum. 3T10
ObIAO, KOTAQ  KOHCTUTYLMOHHbIM  CYA PACCMATPMBAA BOMPOC O COOTBETCTBMM
KOHCTUTYUMM  PEAEPAABHOrO  3QKOHA, MO CYTM  YMPA3AHMBLLETO  BbIOOPSI
ry6epHaTopoB®, COCAQBLLMCbH HA  (PA3BMBAKOLLUMMCA  COLIMAABHO-UCTOPUYECKMI
KOHTEKCT®!. Be3 COMHEHMUS, BbI3bIBAET CEPbE3HYID 03AO0YEHHOCTb, KOTAQ BEPXOBHbIM
XPOHUTEAD HALIMOHAABHOM KOHCTUTYLIMKM MPUMEHSET TAKYIO BHEMPABOBYIO MOTUBUPOBKY,
OCOBDEHHO Y4YMTbIBAS, HTO MM HE ObIAO OMPEAEAEHO, CYLLLECTBYIOT AW KAKME-TO MPAHULLBI
BAMSAHMA «OOBEKTUBHbBIX PECAUM)Y AMOO (COLMAABHO-MCTOPUHECKOTO KOHTEKCTA) HA
TOAKOBAHME MOAOXEHMM KOHCTUTYLIMM, BKAKOYQAS TE€, KOTOPbIE 3ATPArMBAKOT BOMPOCHI
MPCOB YEAOBEKA M OCHOBHbIX CBOBOA. CAEAYET TAKKE OTMETUTb, 4TO, MO-HOBOMY
OTPOHUYMTEABHO  TOAKYS KOHCTUTYLMIO B CBETE HOBbIX MOAUTUHECKMX PEAAUM,
KOHCTUTYUMOHHBbIM CYA WMAM, MO KPAMHEM MEPE, OTAEAbHbIE €r0 YAEHbI MbITAOTCH
MCMOAb30OBATb KOHLIEMLMIO (OKMBOTO MHCTPYMEHTAY), BbIPABOTAHHYIO EBpOnemckmm
CyAOM, CO CCbIAKOMM HO ee npumeHenme B Crpacbypre?2. Hampumep, Cyabd
30pbknH, npeaceaateAb  KOHCTUTYumOHHOTO Cyad, B CBOEM  AOKAGQAE HA
KOHJOEPEHLMU, OPFAHM3OBAHHOM POCCHMMCKOM AKOAEMMEM HAYK, MOCBALLLEHHOM 10-
AETUIO  coBpemMeHHOM KoHcTutyumm Poccum 1993 road, MNOATBEPXAQSN CBOIO
MNPMBEPXKXEHHOCTb ©Q30BbIM KOHCTUTYLIMOHHBIM LLEHHOCTIAM, TEM HE MEHEE OTMETHUA,
COCAQCBLUMCb HO MEHSIOLLIMMCA CMbICA KoHCTUTYLUMK CLLA B pe3yAbTaTe ee CYA€BOHOro
MCTOAKOBAHMS, 4TO «KOHCTUTYLMS HE AOAXHO PACCMATPMBATLCA B KAYECTBE MEPTBOM
OyKBbl... DTOT TEKCT AOAXEH TOAKOBATLCS, MPUHUMAS BO BHUMOHME MOAUTUYECKME,
OKOHOMMYECKME U COLMAAbHbIE PEAAMMNB, XOTS HYACTMYHO BEPHO, YTO TOAKOBAHME
OCHOBHbIX 30KOHOB MOXET MEHATbCA C TEYEHMEM BPEMEHM, MNPUPOAE CYAd He
COOTBETCTBYET AEAQTb BbIBOABI HO OCHOBE MOAMTUHECKOTO KOHTEKCTA. ECAM CAeAOBATHL
3TOMY  MOAXOAY, AODOOM  OCMNAPMBAEMBIM  3GKOH  AOAXEH  OblTb  MNPM3HAH

28 Tam xe, N.9.2 MOTUBMPOBOYHOM HOCTMU.

2% MMoCTAHOBAEHME OT 5 doeBPaAs 2007 road, M.8 PE3OAIOTMBHOM YACTU.

30 MocTaHoBAEHME KOHCTUTYLIMOHHOrO CyAaa Poccuickon Peaepaumm ot 21 aekabps 2005 roaa Nel3-M1.
KommerHtapui K.H. KopoTteesa K yKa3aHHOMY MOCTAHOBAEHMIO CM.: hitp://www.law-
students.net/modules.php2name=New&file=article &sid=494&mode=&order=0&thold=0.

31 MTOCTAHOBAEHME MO AEAY B.P. TPULLIKEBMYA U AP., N.5 MOTUBUPOBOYHOM YACTM.

32 CM., HaNp., MOCTAHOBAEHME MO AEAY «Tanpep (Tyrer) npoTtme BeankoOputaHmmy, Cepumn A Ne26 (1978);
«EBponenckmm 0630p Npas yearosekay (EHRR). 1979-1980. Ne2, cTp.1.

33 TekCT 3TOro AOKAQAQ AOCTYNeEH Ha Beb-camte KoHCcTuTyumoHHoro Cyaa: http://www.ksrf.ru/news/1.htm




KOHCTUTYLLMOHHBIM MO TOMY MPOCTOMY OCHOBQHMIO, YTO OH S9BASETCSH PEAABHOCTBIO, YTO
OOCOAIOTHO  HECOBMECTMMO C  MNPUHUMINIOM  BEPXOBEHCTBA MNpABA. B TAKMX
ODCTOATEABCTBAX AOOOU CYAEOHbIM KOHTPOAL TEPAET CBOM CMBbICA.

Bo-BTOpPbLIX, «BO3AEPXAHMEY KOHCTUTYUMOHHOrO Cyad OT  MPM3HAHMA  30KOHOB
HEKOHCTUTYLLMOHHBIMM SIBASETCH MOAHOM HOBEAAOM U HE MPEAYCMOTPEHO 3AKOHOM O
KoHcTuUtyumMoHHOM Cyae 1994 road. Bbiam CcAydam, koraa KOHCTUTYUMOHHbBIM Cya,
MPU3HOBAS OCMAPUBAEMBIM 30KOH HE COOTBETCTBYIOLLIMM KOHCTUTYLIMKM, OTKAOQABIBOA
MCMOAHEHME CBOETO NMOCTAHOBAEHMUS, AGBAS MAPAAMEHTY UAM MPABUTEABCTBY BPEMSA HO
30MEHY MPABOHAPYLLIAOLIENO 30KOHA. 31O npaBomovme KOHCTUTYUMOHHOro Cyad
cAaeayer m3 3akoHaA O KOHCTUTYUMOHHOM Cyae 1994 r1oAQ34, M O4YeEHb PEAKO
MPUMEHIETCH3S. B KOXKAOM CAYHAE, KOrTAQ 3TO MPOM3OLLAO, MPABOHAPYLLIAIOLLLMM 30KOH
ObIA MPU3HAH HEKOHCTUTYLIMOHHBIM, M B PE3OAIOTUMBHOM YACTM CAMOTO MOCTAHOBAEHMS
ObIAO YKA3OHA OMPEAEAEHHON AQTA €ro BCTYMAEHMA B CUAY. B OTAMHME OT 3TOTO, B
MOCTAOHOBAEHMM OT 5 doeBpaas 2007 roaa KOHCTUTYUMOHHbIM CyA  MPU3HAA
ocnapmsaemsble NOAOXKeHU: [TIK cooTtBeTCTBYOLLLMMIK KOHCTUTYLLMM, XOTS 3AKOHOAQTEAID
ObIAO TAKXE YKA3OHO HO HEODXOAMMOCTb BHECEHMA B HEFO ONPEAEAEHHbBIX MOMPABOK. B
OTOM CB43M BOXKHO OTMETUTb, YTO TOABKO MOCTOHOBAEHME KOHCTUTYUMOHHOTO CyAd O
HEKOHCTUTYLLMOHHOCTM OCMOPEHHOIO 30KOHO QOBTOMATUHECKM ABAFETCA OCHOBAHMEM
AAS BO3HUKHOBEHMA OOI30HHOCTM MAPAAMEHTA MAM MPABUTEABCTBA MO €0 OTMEHE AMOO
M3MEHEHMIO, €CAM MOCTOHOBAEHME O HEKOHCTUTYLMOHHOCTU AEAQET HEODOXOAMMbBIM
BMELLATEABCTBO 30KOHOAQTEAEMS, BboAaee TOro, MPM3HAHME OCMOPEHHbLIX MOAOXKEHMUM
COOTBETCTBYIOLLIMMM KOHCTUTYLMM MNPENATCTBYET MOCAEAYIOLLEMY OBOXOAAOBAHMIO MX
KOHCTUTYLLMOHHOCTUY

ECAM MOABECTU UTOT, UCMOAB30BAHME KOHCTUTYLIMOHHBIM CYAOM BHOBb M30OPETEHHOM
KOHLLEMUMM (BO3AEPXKAHMS) MO CYTM O3HAYAET, 4TO CBOMM MNOCTOHOBAEHMEM OT 5
dbespand 2007 rond OH MOATBEPAMA KOHCTUTYLLMOHHOCTb BCEX OCMOPEHHbIX MOAOXEHMM
MK 2002 roaqd, BkAoHGS CTATbIO 389, KOTOPAS OBAQAQET BCEMM HEPTAMM HAA3OPA MO
MK 1964 roaa (10 eCTb CyLLECTBOBABLLEIO AO BCTYMNAEHMS B CUAY Hooro [TIK),
HECMOTPS HA MPU3HAHME CAMMM CYAOM, 4YTO OHM HE COOTBETCTBYIOT MPUHLMMIY
NPOBOBOM OMPEAEAEHHOCTH, 3ALLMLLOEMOMY KaK KoHcTuTyumen Poccum, Tak wm
KoHseHumMen. PeweHne KOHCTUTYUMOHHOro Cyaa o06a3aTeAbHO OyAeT MMETb O4Y4EHb
CepbE3HbIE MOCAEACTBUA AA UMMNAEMEHTALMM KOHBEHLMU M NPELEAEHTHOM MPAKTUKM
Esponenckoro Cyad B POCCHUMCKOM MPABOBOM CUCTEME M O3HOYAET HE MEHbLLUE, YEM
rpy6bit OTKA3 MHAMBUMAYQABHBIM 30SBUTEAIM MO AQHHOMY AEAY B KOHCTUTYLLMOHHOM
NPOBOCYAMM.

5. UHCTUTYT HaA30pa B KOHTEKCTe OTHoweHun MexAy Poccuen n CoseTom
Esponbl

344,12 CT1.75 PeAEPAABHOTO KOHCTUTYLLMOHHOTO 3AKOHA «O KOHCTUTYLMOHHOM Cyae Poccuickom
Peaepauymm.

35 CM., HaMp., NOCTAHOBAEHME KOHCTUTYLIMOHHOTO CyAaa Poccumckon Peaepauim oT 14 noas 2005 roaa
Ne8-[1.

36 ¢1.80 PeAEPAABHOIO KOHCTUTYLMOHHOTO 3aKOHA «O KoHCTUTYUMOHHOM Cyae PoccUMCKoM PeaepaLmmy.
37 4.3 cT1.43 PeAEPAALHOTO KOHCTUTYLMOHHOTO 3aKOHA «O KOHCTUTYUMOHHOM Cyae Poccumckomn
Peaeparmmm.



MoctaHoBAeHME OT 5 doeBpaad 2007 roaa 3ATPArMBAET ABA BOMPOCA OTHOLLIEHMM
mexay Poccuren n Cosetom EBpombl. KOHCTUTYLUMOHHbIM CyA PACCMOTPEA BOMPOC,
ABAIETCA AU HOAA3OPHAOA MPOoLEeAYPa 2AMEKTUBHBIM CPEACTBOM MPABOBOM 3ALLLUTHI,
obpalleHne K KOTOPOMY SBAJETCH HEODOXOAMMbBIM  YCAOBUEM MPUEMAEMOCTU
MHAMBMAYOABHOM >XAAOObLI B EBponemckunt CyA B COOTBETCTBMM CO CTatben 35
KoHBeHuMK. Kpome TOro, B KOHTEKCTE OTHOLLEHMM mexay Poccren n Cosetom EBpornsl,
AOQHHOE AEAO CAEAYET TAKXKE PACCMOTPETb B CBA3M C OCYLLLECTBAIEMbIM KOMUTETOM
MumHMCTPpoB  CoseTa  EBpombl  HOA3OPOM 30 UCMOAHEHMEM  MOCTAHOBAEHMUM
Esponenckoro Cyad no MHCTUTYTY HOA30PAO B POCCUMCKOM NPOBOBOM CUCTEME.

A. «Aunarorn mexay KoHcTUTyuuoHHbiIM Cyaom wu Esponenckum Cyaom no
UCYEPNAHMIO BHYTPUTOCYAQPCTBEHHbIX CPEACTB NPABOBOM 3ALLLUTDI

Tesnc O HeIdmAEKTMBHOCTM HAA3OPA, O3HAYAIOLLIMM, HTO MCMOAb3OBAHWME 3TOrO
CPEACTBA MPCBOBOM 3ALLIMTBI HE 4BAIETCH OOS3ATEAbHbIM  AAS  OOPALLEHMS B
Esponenckuit Cya, C TPYAOM ObIA MPUHAT POCCUUCKMMM BAAQCTIMU. B COMOM aAene,
PO3YMHO  MPEAMNOAQraTth, 4Y4TO AEAO AOAXKHO OblTb  PACCMOTPEHO  BbICLLMM
HOLIMOHOABHBIM CYAOM AO TOrFO, KAk OHO nepeacHo B Crtpacbypr. OAHOKO MO
MOAQBASIOLLLEMY OOABLLUMHCTBY A€A BepxosHbit CyA BNPABE AEMCTBOBATb AMLLIL KAK CYA
HOA30PHOM  MHCTOHLMM, OFPOHMYMBAS  IAPADEKTMBHOCTE  MPEAOCTOBAJIEMOM MM
MPABOBOM 3ALLMTbI.

HaoumHaa C pelleHms no AeAy TymumaoBm43® (nepsoro npotme Poccuu), B KOTOPOM
Esponenckmin  CyA YCTAQHOBWMA, 4TO Haasop no [TIK 1964 roaa He 9BAfeTCA
BHYTPUIOCYAQPCTBEHHBIM  CPEACTBOM  MPABOBOM  3ALLMTBI, MCHEPMNAHME KOTOPOTO
HEOBXOAMMO, TOK KAK OH HEe AOCTYNEH AAS OTAEAbHbIX AMLL MO TMPUYUHE €ro
MHULMMPOBAHMA AOAXKHOCTHBIMU AMLLOMM CYAEOHBIX OPraHOB M OPTAHOB MPOKYPATYPSI,
ODACAQIOLLMMM  HEOTPAHUMYEHHBIM  YCMOTPEHMEM  MPU  MNOAQYE  MPOTECTOB,
POCCUUCKME BAACTM HEOAHOKPATHO MbITAAMCb AODUTBCA  M3MEHEHMS  BbIBOAQ,
CAEAQHHOrO Eponenckmm Cyaom. DT MNOMbITKM  OblAM  BO3OOHOBAEHbBI MOCAE
BCTYNAEHMS B CUAY 1 doespans 2003 roaa HoBoro [MTIK. OAHOKO MO AEAY «AEHMCOB
npotme Poccumn® Esponemnckuii Cya BbICKA3OA CBOK HEYAOBAETBOPEHHOCTb HOBbIM
SKCTPAOPAMHAPHBIM CPEACTBOM MPOABOBOM 3ALLMTbI, PELLUMB, 4TO MHOXECTBEHHOCTb
MHCTAHLUMM U NPOKTMYECKAN HEOTPOHMYEHHOCTb CYAOMPOM3BOACTBA B CYAE HOA3OPHOM
MHCTOHUMKM  KOKMMU-AMBO  CPOKOMM  MPOTMBOPEYAT  TPEOOBAHMAM  MPABOBOWM
OMPEAEAEHHOCTH, OTKAOHMB AOBOA MPOBUTEABCTBA O TOM, HYTO HOBAS HOAA3OPHAOA
npoueAypa AOAXHA ObiTb MCHEPMAHA MOTEHLMAABHBIMM 3AIBUTEAIMM B EBpONEMCKMM
Cya.

B MOTMBMPOBOYHOM YACTM MOCTAHOBAEHMI OT 5 doeBpansd 2007 roaa KOHCTUTYLIMOHHbIM
CyA pPOCCMOTPEA MNPABUAO OO MCHEPMNAHUM  BHYTPUIOCYAQPCTBEHHbLIX CPEACTB
NPaBoBOM 3aLLMTb. OH oTmeTna, 410 [TIK 1964 road HE MO3BOASA CTOPOHOM
rPOXAQHCKOrO CYAOMPOM3BOACTBA COMOCTOATEABHO MHULIMMPOBATH MEPECMOTP AEAQ B

38 PellieHMe OT 22 MIoHS 1999 TOAQ O HEMPUEMAEMOCTU MO AEAY «TYMMAOBMY (Tumilovich) npoTtme Poccumy,
Xanroba Ne46073/99.

3% PelieHune oT 6 mas 2004 roaQ O HEMPUEMAEMOCTHM MO AEAY KAeHUCOB (Denisov) NpoTtns Poccumy,
Kaaoba Ne33408/03. HEMHOTO paHbLLE B CBOEM peLlleHmn OT 14 gHBapsd 2004 roaa 0 HEMPUEMAEMOCTH MO
AeAy «bepasenuBuam (Berdzenishvili) npotme Poccumy, Xaroba Ne31697/03, EBponenckuit Cya NPU3HAA
HEDADP I EKTUBHBIM PEDOPMUPOBAHHBIM HOA3OP B YTOAOBHOM MPOLLECCE.



nopsake Haasopa, HO [TIK 2002 roAa MpeAOCTABASET MPABO CTOPOHAM CAMUMM
oBpPALLATLCS K 3TOM SKCTPAOPAMHAPHOM NpoLeAype OOXAAOBAHMY, O HE 3QCTABASET
MX XAQTb OAQrornpUATHOM UM PEAAMIALUMU YCMOTPEHMA AOAXKHOCTHBIMU  AULLOMM
CYAEDHbIX OPraHOB M OPraHOB MPOKYPATYPbI MO MHULMMPOBAHMIO MEPECMOTPA AEAQ B
NOPSAKE HOAA30PA. Y4UTbIBASA, Y4TO CYA HOA3ZOPHOM MHCTOHLMKM MOAHOMOYEH OTMEHMTH
obGXaayemble CyAeBHbIE OKTbl M YCTAHOBUTb HAPYLLUEHUS JOYHAOMEHTAAbHbIX MPAB,
KOHCTUTYUMOHHbBIM CyA MOCTAHOBMA, YTO BHYTPUIOCYAQPCTBEHHbIE CPEACTBA MPOABOBOM
3ALLMTbI HE AOAXHbI CHYUTATLCA MCHEPMAHHBIMM AO BbIHECEHMS CBOErO MOCTAHOBAEHMS
CYAOM HOA30PHOM MHCTAHLLMMAO,

MbI cymtaem, 410 3TOT MOAXOA KOHCTUTYUMOHHOrO Cyad Poccum 9BHO MPOTUBOPREHUT
CMbICAY KoHBeHUMM. ToAbkO EBponemckmm Cya, pOCCMATPMBAN MOAQHHYIO B MOPSAKE
ctaTten 34 KOHBEHUMM MHAMBUAYOABHYIO >XXOAODY, BNPOBE pPELLATb, COOTBETCTBYET AM
XKOAODA KPUTEPUIAM MPUEMAEMOCTU, MPEAYCMOTPEHHbBIM CTaTber 35 KOHBEHLIMM,
BKAIOYOS BOMPOC O TOM, ObIAM AU MCHEPMNAHbI BHYTPUIOCYAQPCTBEHHbIE CPEACTBO
MPQABOBOM 3ALLUMTBL. ECAM pPOCCHMUCKOE TOCYAQPCTBO MbITAETCS OCMOPWTb BbIBOAbI
Esponenckoro Cyad, CAEACHHbIE B PELLEHUM MO AEAY AEHUCOBA (HA 4TO OHO MMeET
MPABO), TO OHO AOAXHO CAeAQTh 370 B CTtpacbyprckom Cyae. 3a9BAEHUE O TOM, YTO
cyLLecTtsyeTr 0B93AHHOCTb MO UCHYEPMAHMIO HAOA3OPHOM MPOLLEAYPbI AO MOAQYM XXAAOODSI
B EBponenckut Cya, caeAaHHOE KOHCTUTYLMOHHBIM CYAOM (MHCTUTYTOM, YBAXKAEMbBIM
B POCCUMMCKOM OBLLLECTBE), ABAIETCSH HUYEM MHbBIM, KOK MOMbITKOM BBECTU 309BUTEAEM B
30DAYXKAEHME O TEX BHYTPUIOCYAQPCTBEHHbLIX CPEACTBOX MPABOBOM 3ALLLUTHI, K KOTOPbIM
OHM AOAXHbI OBPATUTLCS.

B. KOHTPOAb 30 UCMOAHEHMEM NOCTAHOBAeHuM EBponenckoro CyAd OTHOCUTEALHO
MHCTUTYTA HaA3OpPA

Paccmartpmsaemoe nocTaHoBAEHME KOHCTUTYUMOHHOTO CyYyAQ HECOMHEHHO OKOXET
BAMAHME HA MPOAOAKAIOLLMMCA  AMAAOT  MeXAYy Poccumckon Peaepaumen u
Komuretom mumHmctpos CoseTta EBPOMbI, TOK KOK HEAOCTATKM HAA30PA B IPAXKACQHCKOM
MPOoLLEeCCe MPM PACCMOTPEHUM AEA CYAOMM OBLLEN IOPUCAUMKLMKM TMPUBEAM K
yCTOHOBAEHMIO EBponenckmm CyAOM HAPYLUEHUM CTATbM 6 KOHBEHLMM B PIAE AEA
npotme Poccum4l,

B doespare 2006 rond KOMUTET MUHUCTPOB MPM3BAA POCCUMCKME BAOCTU OTPOAHMYUTD
MCMNOAb3OBAHME HAA3OPHOM MPOLLEAYPbI, CAEAQTL €€ Boaee ObICTPOM U YBEAMHYUTL €€
COCTA3ATEABHOCTb, CAEAQTb ©OoAee 3ADPEKTUMBHLIM MEPECMOTP PELLUEHUM CYAQMM
BTOPOM (ANEAAILMOHHOM U KOCCOALMOHHOM) MHCTOHLMK, NPEAOCTOBMB MM MOAHOMOYMS
MO MCMNPCABAEHUIO OLLIMOOK CYAOB MEPBOM MHCTAHLMU BE3 HEOOXOAMMOCTH OBPALLLEHUS
CTOPOH K HOA30pPY. Poccumckme BAQCTHM OBI3AAUCH B TEYEHME TOAQ MPEAOCTABUTL MACQH
AEVCTBMM MO AQAbHEMLLEMY PEDOPMUPOBAHUIO HOA3ZOPHOM MPOLLEAYPbLI C YH4ETOM

40 MocTaHOBAEHME OT 5 doeBpaAs 2007 roaq, M.9.3 MOTUBMPOBOYHOM HOCTM.

41 Cm. pesoatoumto Komuteta mmHmcTpoB ResDH(2006) 1, cHocka 11; Toaybok C.A. Bzammoaemncreme
mexay Poccuimckom Peaepaumen n Kommretom mmHUCTpos Coseta EBpomnbl Mo BOMNPOCY MCMOAHEHMS
MOCTOHOBAEHUI EBponenckoro Cyad No NpaBAM YEAOBEKA, AOCTYMHO HA BeB-camTe LLeHTpa «Aemoc:
http://www.demos-center.ru/projects/6B3771E/70688C12/1168528160#h.



TOro, 4TOObI ObIAM MOAHOCTLIO COBAIOAEHDBI TPEDBOBAHMS KOHBEHLMM, O TAKXE PELLEHMM U
MOCTAHOBAEHMIM EBponemckoro Cyaa42,

Aeno, paccmoTrpeHHoe  KOHCTUTYUMOHHbIM  CyAOM UM MpUBEALLIEE K €ro
MOCTOHOBAEHMIO OT & doespaaq 2007 roAd, AOAO MCKAKOYUTEABHYKO BO3MOXHOCTb
MPM3HATL KAKOYEBbLIE DAEMEHTHI COBPEMEHHOM HAA3OPHOM MPOLLEAYPbI B TOOXAQHCKOM
npouecce HEKOHCTUTYLUMOHHBIMM U TOKMM  OBPA30OM  CO3AQTb  YCAOBMS  AA4
30KOHOAQTEABHOM PEOOPMbI, KOTOPAS MOTAQ Obl MPMBECTU K MOAHOM AMKBUAQLLMM
HOA30PA, KOK 3TO ObIAO CAEAQHO B YKpamHe. COOTBETCTBEHHO, MOCTAHOBAEHMS
Esponenckoro Cyaa no AeAy Pabbix M APYTMM  QHOAOTUYHBIM  AEACQM  ObiAM  Obl
MCMOAHEHbI. DTA BO3MOXHOCTb ObIAQ yNyLLEHA. PelleHne KOHCTUTYUMOHHOrO CyAad O
TOM, 4YTO BCE OCnapmBaemble NOAOXKEHMS [TIK cOOTBETCTBYIOT KOHCTUTYLIMM MOXET AQTb
OBpPATHLIM 3P EKT: NoATBEPXAEHME KOHCTUTYLMOHHBIM CYAOM KOHCTUTYLLMOHHOCTMU
MHCTUTYTA HOA30PAO  AOAXKHO MPEAOCTABUTb  AOMOAHUTEAbHBIM U O4EHb CMAbHbIM
MPOBOBOM QPIYMEHT TEM, KIO TMOAAEPXMBAET €ro COXPAHEHME B POCCUMCKOM
MPABOBOM CUCTEME BE3 KAKMX-AMDO M3MEHEHMM.

CAeAYET OTMETUTD, YTO HO CAEAYIOLLMNA AEHb MOCAE MPOBO3NAALLEHNS MOCTAHOBAEHMS
oT 5 doeBpanas 2007 roaa TlaeHym BepxosHoro Cyaa Poccumckom Peaepaumm
(koTOpPbIN, COlFAQCHO KoOHCTMTY UMM, obaaaqer OrPOHUYEHHbBIM MPOBOM
30KOHOAQTEABHOM MHULMATMBBI) BHEC 3AKOHOMPOEKT,* HAMPOBAEHHbIM HO BHECEHME
M3MEHEHMM B HOA30P B MPOXKAOHCKOM Mpouecce. OTOT 30KOHOMPOEKT COAEPXMUT
OMPEAEAEHHBIE AOQBHO OXMAOQEMbIE TMOMPAOBKM, BKAIOHOS BBEAEHME CPOKOB AAf
NPUMEHEHMA NPOLLEAYPbI, MPEAYCMOTPEHHOM cTatben 389 [TIK 2002 roaa, wu
YNPO3AHEHME OAHOM M3 CTAAMM HOA3OPHOM MPOLLEAYPbl (XOTd OHA OCTAHETCH
MHOTOYPOBHEBOM, TOK KAK COOTBETCTBYIOLLLUMM MOAHOMOUYMIMM ODACAQIOT KAK CYAbI
YPOBHS CyObekToB PP, Tak m BepxoBHbi Cya). BMecTe C Tem, OTCYTCTBYIOT OYE€Hb
BADKHbIE PECDOPMBbI, TOKME KAK YTOYHEHME OCHOBAHMM AAS MOAQYM HOA3OPHOM XXAAOODDI
(MpeacTaBAaeHUd). Alobas pedopMaA, K KOTOPOM MPUBEAET ITOT 3A0KOHOMNPOEKT, ByAeT
O4YeHb OIPAHUYEHHOM M HE AQCT ObICTPbIX PE3YABTATOB. 30KOHOAQTEAbHbLIM MPOLECC
MPOAOANKUTEAEH, U CAEAYET TAKXKE MPUHATb BO BHUMAHUE TPAAYLLIME MAPAAMEHTCKME
BbIGOPbI. KOHEYHO, HET TAPAHTUM, YTO DTOT 3OKOHOMPOEKT BOYAET NPUHAT NAPACMEHTOM
6e3 M3MEHEHUM. B 3TOM OTHOLLEHUM CAEAYET BCMOMHMUTb HEAOBHEE OTKAOHEHUE
AYMON (HUXKHAS NMAAQTA OEAEPAABHOTO POCCUMUCKOTO MAPACMEHTA) APYTrOro O4eHb
BADKHOTO 3QKOHOMPOEKTA, CBA3AHHOIO C 00430TEABCTBAMM Poccum no KOHBEHLUMM — O
paTMdonkaumm MNMpoTokoAa Nel4 Kk HEN. M, KOK OTMEYAAOCH BbILLIE, TEMEPDL, B PE3YAbTATE
MOCTAOHOBAEHMA OT 5 doeBpaad 2007 road, dOEAEPAAbHON AEMMCAQATYPA HE 4BASETCH
IOPUAMHECKM CBA3AHHOM MPOBOBBIMM  MO3MLMAMM, BbIDOXKEHHBIMM B MPELEAEHTHOM
npaktuke EBponenckoro Cyad, a AOAXHA AMLLb KY4UTbIBATH) MX.

TemM BPEMEHEM, BOMPOC HOAAEXALLETO WMCMOAHEHMS MHOTOYUCAEHHBIX HEACQBHUX
NOCTAHOBAEHUIM EBponenckoro CyAd, KOTOPbIMM YCTOHOBAEHO HAPYLUEHWME CTATbU b

42 Tam xe, pesoAoLms Kommureta MmHUCTPOoB ResDH(2006) 1.

43 MocTtaHoBAeHWMe MNAaeHyMma BepxosHoro Cyaa Poccuimckon Peaepaumm o1 é doespaas 2007 roaa Ned «O
BHECEHUM B [OCYAQPCTBEHHYIO Aymy PeaeparbHOro CobpanHms POCCHMCcKon Peaepaumm NpoekTa
dEeAEPAALHOTO 3aKOHA «O BHECEHMM U3MEHEHUM M AOMOAHEHMM B [PDAXKAQHCKMIM MPOLLECCYAAbHBIM
KoAekC Poccumnckom Peaepaummm, AOCTYNHO HA BeB-camte BepxosHoro Cyaa: www.supcourt.ru.




KOHBEHLMM B pPE3YABTATE MPUMEHEHMS HOAA3OPHOM MPOLLEAYPbl, OblA BKAIKOYEH B
MPEABAPUTEABHYIO MOBECTKY O4EPEAHOIO 30CEAAHMI KOMUTETA MUHUCTPOB,

MOMMMO UCMOAHEHUS MOCTAHOBAEHMM CyAQ MO AEAY PAbbIX M MOAOOHbBIX EMY AEACM-
KAOHOM, MOCTAHOBAEHME KOHCTUTYLUMOHHOIO Cyaa Poccum o1 5 doespand 2007 roaa
AOAXKHO TAKXKE PACCMATPMBATLCA B OOLLEM KOHTEKCTE OTHOLLEHMM  MEXAY
Poccumckon Peaepaumen u Cosetom EBpombl. HeaaBHME NPOOAEMBI, CTABLUME
NPUYUMHAMM UX YXYALLIEHMS, XOPOLLIO M3BECTHbI, U HEKOTOPLIE M3 HKX BblAM OBO3HAYEHDI
paHee. o HaweMy MHEHMIO, MOCTAHOBAEHME KOHCTUTYLUMOHHOTO CyAQ MOXET CTATb
MPUYUHOM OYEHb CEPbLE3HbIX MOCAEACTBMM, MPUBEAS HE TOABKO K KOHCEPBALMM
HOA3OPHOM MPOLLEAYPbI, HO U K CYLLLECTBEHHOMY M3MEHEHMIO OTHOLLIEHMS POCCUMCKOro
NPOJECCUOHAABHOIO IOPUAMHECKOTO COOBLLLECTBA K MOCTAHOBAEHMIM, PE3OAIOLMAM,
3AKAIOHEHUIM M PEKOMEHAQLMIM, MCXOAALLIMM 13 CTpacOypra.

6. 3akaloyeHue

Cyabst 30pbkuH, nNpeaceadateAb KoHcturyumoHHoro Cyaa Poccumckon Peaepaumm, B
CBOEW pPEeYM HA TOPXKECTBEHHOM 3ACeAOHMM B EBponemckom Cyae Mo MNPABAM
YEAOBEKA MO CAYy4QKD OTKPbITME ero 2005 cyaeBbHOro road OTMETUA, YTO
(KOHCTUTYUMOHHBIM CyA 3aLmuLaer OyHAOMEHTAAbHbIE MPABA, TAPAHTUPOBAHHbIE
KOHCTUTYUMEN, KOTOPbLIE MO CYLLLECTBY T€ XE, YTO M MPEAYCMOTPEHHbIE B KOHBEHLIMMN,
BmecTe ¢ Teém, B MOCTAHOBAEHMM OT 5 doeBpaas 2007 road ONPEAEAEHHbBIE MOAOXEHMS
POCCUMUCKOTO  30KOHOAQTEABCTBA, TMPMBEALLME K  YCTAHOBAEHMIO  HAPYLLUEHMM
KOHBEHLMM COTAQCHO YCTOSBLLEMCS MPELEAEHTHOM MNpakTmke Epponenckoro Cyaq,
ObIAM MPWU3HAHBI MOAHOCTBIO COOTBETCTBYIOLLLMMIKM KOHCTUTYLMKM Poccumn. D10 MOXeT
MPUMBECTM K BbIBOAY, 4TO KOHBEHLMS B MCTOAKOBOHMM EBponenckoro Cyad He
cooteetcteyer KoHCtutyuum. B cooteetctBum € 4. 4 ctatem 15 KoHctUTyumu,
MEXAYHOPOAHbIE  AOTOBOPbI  ODACAQIOT  OOAbLLUEN  IOPUAMHECKOM CUAOM, HEM
dEeAEPAAbHBIE 30KOHbI, HO 3TO MOAOXEHME HE OXBATbHIBAET KOHCTUTYLIMIO, KOTOPOS, B
OTAMYME OT OObINHBIX 3OKOHOB, ObIAG MPMHATA HA pedoepeHAyME M ODACAQET BbiCLLIEMN
CUAOM. XOTS MOXET ObITb BbIABUHYTO TOYKA 3PEHMA, COTAACHO KOTOPOM «KOHBEHLMA
3aHMMaeT  ocoboe  MECTO B CPABHEHMM C  TPAAMUMOHHBIMM  HOPMOMM
MEXAYHOPOAHOIO MNPABA U MEXAYHOPOAHBIMMU  AOTOBOPAMMN*, B POCCUMCKOMU
NPABOBOM CUCTEME OHA HE OBAQAQET KOKMM-AMOO CNELIMAAbHBIM CTATYCOM, OTAMHHbBIM
OT OObIMHOTO MEXAYHAPOAHOTO AOFOBOPA, PATMAOULIMPOBAHHOIO PoccuMmckom
Peasepaumen.

BompocC BO3MOXHbBIX MPOTUBOPEYMIM MEXAY KOHCTUTYLMEN M KOHBEHLIMEN HE SBASETCS
MCKAIOYUMTEABHO TeopeTuieckim. OAHO TAKOE MPOTUBOPEYME BO3HMKAO B PE3YAbTATE

44 AHHOTMPOBAHHAS MOBECTKA 992-r0 3aCEAQHMS MO NPABAM YeAoBeka, 3-4 anpeasd 2007 roaa,
CM/Del/OJ/DH(2007)992, AoCTynHAQ:

https://wcd.coe.int/ViewDoc jsp2idj1 10069 1&BackColorinternetj9999CC&
BackColorintranetjFFBB55&BackColorLoggedjFFACT75.

45 Peyb B.A. 3opbkrHa, npeaceaateas KoHCcTUTyumoHHoro Cyaa Poccuinckom Peaepaumm, AOCTYNHA HA
Beb-camte Esponenckoro Cyaa: hitp://www.echr.coe.int/NR/rdonlyres/E85D3F3C-67EC-4B3F-B04D-
65F1BFEO

39B9/0/2005__Opening_Jud__Year_WILDHABER_ZORKIN_BIL_.pdf, cTp.10.

46 Tam xe.



BbiIHeceHns Eponenckum CyAOM MOCTOHOBAEHMA MO AEAy XepcTt (Hirst) npoTtus
BeamkobputaHum (Ne2)4, tak KAk KOHCTUTYUMS POCCHMU MOAHOCTBIO AMLLIOET AMLL,
OTObIBAKOLLIMX YTOAOBHOE HAKA3OHME B BUAE AULLIEHUS CBOOOAbI, M3OUPATEABHbIX MPOB*,

MPU3HAHME  KOHCTUTYLMOHHOCTM  30KOHOMOAOXEHMM — KAK B MOCTOHOBAEHMM
KoHCTUTYUMOHHOTO Cyaa oT 5 dbespansd 2007 road — MPMBOAALLIMX K MOBTOPSOLLIMMCS
CAYY4QSM  HapyLleHun KOHBEHLMM MOXET MCMOAb3OBATHCS KOK OMPABAOHME  UX
COXPOHEHUS B POCCUMMUCKOM MPOBOBOM CUCTEME W, COOTBETCTBEHHO, HEMCIMOAHEHMA
MNOCTOHOBAEHMM EBponenckoro Cyad. NMOMUMO TOro dOAKTA, YTO B POCCUMMCKOM
MPOBOBOM CUCTEME HAUMOHAABHAS KOHCTUTYLIMS OBACACET OOAbLLEN IOPUAMHECKOM
CUAOU, 4eM KOHBEHLMA, DTOT APTYMEHT MOXET CTATb AOMOAHUTEABHBIM AOBOAOM B
MOAb3y  CTOBLLIETO  AOMOAHMTEABHbBIM  TOAKOBOHMSA, COFACCHO  KOTOPOMY  BCEe
HOAHOUMOHOABHOE  AMLLUEHO  HAOUMOHOABHOM  AETMTMMHOCTM. 3T0  OCOBEHHO
HAOCTOPQXMBAET, ECAM YHECTb HEAGBHEE MYDOAMYHOE 3A9BAEHUNE CYAbU 30PbKMHA:

«CyBEPEHUTET... [0 CMBbICAY PA3AMYHBIX  MOAOXEHUM  KOHCTUTYLMM]
NPEAMNOAQICIOLLMA BEPXOBEHCTBO, HE30BUCHMMOCTb U COAMOCTOATEABHOCTb
FTOCYAQPCTBEHHOM BAQCTM, TMMOAHOTY... BAQCTM TOCYAQPCTBA HQ  €ro

TEPPUTOPUM N HEZOBUCHMMOCTb B MEXAYHAPOAHOM OBLLLEHUM, MPEACTABAIET
CcoBOM HEOBXOAMMbIN KOYECTBEHHBIM MPU3HAK POCCHMMCKOM Peaepalmm KAk
rOCYAQPCTBA, XOPOKTEPM3YIOLLMIN €€ KOHCTUTYLLMOHHO-MPABOBOM CTATYCH¥.

OcCTaeTcs TOABKO HOAESNTbCS, H4TO 3TA HE3ABMCMMOCTb HE OYAET O3HAYATb OTCYTCTBME
KAKOro ©bl TO HM BbIAO MEXAYHAPOAHOTO CYAEBOHOrO KOHTPOAS.

47 «EBponenckmii 063op npas 4eaosekay (EHRR). 2006. Ne42, c1p.41.

48 4.3 c1.32 KoHcTuTymmn Poccumckom Peaepaumn. Cm.: Kopotees K.H. MNMpaBo roA0Ca AAS 3AKAKOHEHHbIX:
OMNACHOCTb KOHCTUTYLIMOHHBIX OFPAHMYEHMM. BIOAAETEHD EBPOMEMCKOro LLeHTPAa 3ALLLMTEI MPAB YeAOBEKO
(EHRAC). 2005. Ne3, cTp.14.

49 BbICTyNAEHME npeaceAdTens KOHCTUTYLUMOHHOTo Cyaa Poccumckon Peaepaumm B.A. 30pbkMHA
«HALMOHAAbHbIE MHTEPECHI, COBPEMEHHbIM MUPOMOPIAOK M KOHCTUTYLIMOHHAOS 30KOHHOCTBY HO HOYYHOM
KOHJoepeHLMM «(POAb MPABA B 0BeCneYeHM HOLMOHAAbHBIX MHTEepecosy (2005 roa), AOCTYNHO HA BED-
camnte KoHcTtutyumoHHoro Cyaa: hitp://www ksrf.ru/news/7 .htm.




