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KpaTlcoe HN3J/I0KECHHUE

KoMuTeT No npaBoBbIM BONPOCaM M NpaBaM 4YesioBeKa peKOMeHAYeT NpUHSATUE psaa Mep,
HanpaBfieHHbIX Ha YKpenJieHne He3aBMCUMOCTM CyAei n NPOKYpPOpPOB BO BCeX CcTpaHax EBponbl
M NpekpalleHne BMelwaTenbCTBa B MHAMBMAYasbHbIE Aena No NOJUTUYECKMM MOTUBAM.

B npoekTe pe30oaounmM packpbiBalOTCS BO3MOXHbIe CNOCO6bl BMelwaTebCTBa NOINTUYECKNX
aeaTtenen B Xo4 yrosoBHoro paszbupatenbcrtBa B YeTblpex CTpaHax, NpeacTaBfSioWwmMX OCHOBHbIE
TUMNbI CUCTEM YIrOJIOBHOIO Npasocyans B EBpone, aHaNN3NPYIOTCS pe30HaHCHble Aena,
HanpuMmep, NpekpalleHne cneacTemnsa no pakTy MOLWEHHWUYeCcTBa B OTHOLWEHMN KoMnaHuu British
Aerospace U ckaHpan «AeHbrn B 06MeH Ha TUTYbI», CBSA3@HHbIN C NpnobpeTeHnem MecT B
nanate nopaos B CoegnHeHHOM KoponeBcTBe B 06MeH Ha 3aliMbl, NpeaocTaBnsiemMble npasswen
napTum, Uan BTOpPOI cyaebHbir npouecc no geny Xo40pPKOBCKOro U Aesia MHBECTULMOHHOTIO
¢doHpa HSBC/«3pmutaxk» 1 geno o6 ybuiictee AHHbI MonnTKOBCKOM B Poccunckon deaepaumm.

B uncne npoyero KoMuteT npu3biBaeT:

[...]

— B Poccunckon ®egepaumn — K nposeaeHuto psaaa pedopm, HanpasBieHHbIX Ha CHUXEHUe
NOMUTUYECKOro N nepapxmyeckoro AaBfieHs Ha CyAen, a TakxKe Ha TO, YTO6bl NONOXUTb
KOHeL, npecnegoBaHNaM aABoOKaTOB 06BUHAEMbLIX, C Liefiblo MPOTUBOCTOSATL «MPaBOBOMY
HUrMNM3My» B Poccuiickon degepaumn, B TOM YNC/IE B KaYeCTBe NpeaBapuTeNbHOro
HeobxoAMMOro ycrioBus AN yCnewHoro COTpyAHNYECTBa Mexay NpaBoOXpaHUTENbHbLIMU
opraHamu Poccuun n gpyrux ctpaH Esponbl.

A. IIpoekT pe3onrouuu

1. NapnameHTckaa Accambnes noadYepKkUBaET OCHOBOMONArawLee 3Ha4YeHne ans NpaBoBoro
rocyaapctBa v 3aWwuTbl cBO60AbI IMYHOCTU OXpPaHbl CUCTEMbI YTOIOBHOMO NPaBOCyAMs BO BCEX
CTpaHax EBponbl OT BMeLwaTesibCTBa, OCYLWECTBASEMOro rno NoJMTUYECKMM MOTMBAM.

2. YcnewHoe CoTpyaHMYeCTBO MexAay rocyaapcreamm — ydyactHmkamm CoseTta EBponbl B
cepe yronosHoro npasocyams (No TakMM BOMpPOCaM, KakK 3KCTpagmumsa n nosyyeHume
[0Ka3aTenbCTB, O YEM FOBOPUTCS B COOTBETCTBYIOLWMX KOHBeHUMAX CoBeTa EBponbl) 3aBUCUT OT
B3aMMHOW yBEPEHHOCTM B OCHOBOMONAratLen cnpaseasimBoCT CUCTEM YrOSIOBHOMO



npaBoCyansa BCEX rocyaapcCtB - y4aCTHUKOB U B OTCYTCTBUU NOJIUTUYHECKN MOTUBUPOBAHHbIX
3noynoTpebneHnn.

3. HesaBucuMocCTb cyaebHOM CMCTEMBI KaK MO 3aKOHY, Tak U Ha NpakTUKe npeacTaBnset
co601 OCHOBHYIO IMHUIO 3alMTbl OT TaKMX 3n0ynoTpebneHun.

3.1. MpUHUMN HE3ABUCUMOCTU CY0B M Ka)K[A0ro OTAENbHOro CyAbl B NPUHLWUIME NPU3HAETCS
BO BCEX rocyaapcrBax—y4acTHukax CoBeTa EBponbl. 3TOT NPUHLUMUN TaKXe A0/IKEH 6biTh
OTpaXKe€H B UX KOHCTUTYuUMaX. MoANMHHAs HE3aBMCUMOCTb Cyaei Takxe TpebyeT psaaa npaBoBbIX
N NPaKTUYECKMUX rapaHTUin, B TOM Yuche:

3.1.1. Habop v npoaBuxeHue no cnyxbe cyaen AOMKHbI OCYLLECTBASATLCA NCKIOYNTENBHO
Ha OCHOBaHuK 3acnyr (keanudukKaunm, 4ecTHOCTH, cnocobHocTen n apHeKTUBHOCTM paboThl);

3.1.2. 3awmTa OT HecnpasensnBbIX ANCUUMNINHAPHbIX CaHKUWN (B YAaCTHOCTU nNpeKkpaLleHuns
NOIHOMOUYUIN cyaen) A0NXKHA 6biTb 3PHEKTUBHON;

3.1.3. 3apnnaTbl U1 NOCO6MS AOMKHbI MO3BOJIATL CYAbAM U UX CEMbSAM HE 3aBUCETb OT
NpefoCTaBNEHNS XUNLWA U APYTMX yA06CTB OpraHamMu UCMOSTHUTENbHOW BNacTu;

3.1.4. HE3aBMCUMOCTb CyAen Mo OTHOLIEHUIO K NpeaceaaTensiM CyAoB U CyAen cyaos
BbICLLUEM MHCTAHUMM A0/HKHA 6biTb 3allMLIEHA, B TOM YMC/e NOCPeACTBOM pacnpeaeneHus aen
Ha OCHOBaHMW NMpeayCcTaHOBIEHHbIX 06 BEKTUBHbBIX CUCTEM, CTPOrMMU NpaBuIaMu,
3alUMLLAIOLWNMN CHATUE CYyAEeN C PaCCMOTPEHUS KOHKPETHbIX Aen 6e3 NpuymnH, ICHO
onpefeneHHbIM B 3aKOHe; KpOMe TOro, oLeHKa paboTbl CyAbW HE AO/IKHA OnpeaensaTbCs Ha
OCHOBaHWN MpPOLIEHTA PELUEHUIA, OCTAB/IEHHbIX B CU/IE€ UM OTMEHEHHbIX CyAaMu BbiCLUEN
MHCTaHLU M.

3.2. NMpoKypopbl AOMXKHbI UMETb BO3MOXHOCTb OCYLLECTBAATb CBOM (PyHKUMK 6e3
BMeLlaTeNibCTBa CO CTOPOHbI NonnTuyeckon cdepbl. OHU AOMKHBbI 6bITb 3alUMLLEHbl OT NOMbITOK
[a4n MHCTPYKUWMIN, OTHOCSLLUXCS K OTAENbHbLIM AeflaM, N0 KpalHen Mepe, B TeX Cy4dasXx, Koraa
TakKme MHCTPYKUMKM crnocobHbl noMelaTb nepegade paccneayeMmoro gena B cya.

3.3. B uenax goctmxeHuns adPEeKTUBHOCTU NMPaAKTUYECKMX rapaHTUn HE3aBUCUMOCTH
cyaebHoln BNacTu CUsbHbIA COBET CyAen Mor 6bl rpaTb BaXKHYK pOJib B OCYLLECTB/IEHUN
HaA30pa 3a peanusaumen npuHumna cyaebHon BracTu.

3.3.1. CoBeTbl cyaen A0MKHbI UMETH pellatollee BAMsaHMeE B OTHoWweHnn Habopa un
NPOABMXEHUS CyAen N NPOKYPOPOB, @ TaKXe B TOM, YTO KacaeTcs NpUMeEHSeMbIX K HUM
AvcumnnvHapHbix Mep, 6e3 yuwepba ans nobbix MexaHU3MOB cynebHOro nepecMoTpa,
NpeayCMOTPEHHbIX B KOHCTUTYLIMAX HEKOTOPbIX rOCYAapCTB.

3.3.2. Yuncno BbI6OpHbLIX NpeacTaBUTeNen Cyaenckoro n NpoKypopcKoro Koprnyca A0MXHO
6bITb NO KpalHEN Mepe paBHO YNC/Y YJIEHOB, MPEeACTaBNAWNX Apyrmue rpynnbl obwectsa m
Ha3Ha4YeHHbIX OpraHaMu MNOANTUYECKOW BNACTU. DTU NocneaHune AO0MKHbI 6bITb
NpeacTaBUTENAMU BCEX OCHOBHbIX MOIMTUYECKMX TEYEHUN, CYLLECTBYOLWNX B CTpaHe.
CyulecTBylowas npakTmka, KOTOpol CreaytoT MHOrne rocyaapcTea, - BOB/eKaTb
napsaMeHTCKue KOMUTETbI B NPOLECC Ha3HAaYeHNS HEKOTOPbLIX CyAel BbICLIEero paHra, - u
KoTOpas Takxe ncnonblyetcs npu usbpaHun cyaen s Eeponerickmin Cya no npasaM yesnoseka, -
Takxe npuemnema.

3.4. PazgeneHve Tpyaa Mexay CyAenCKUM M NMPOKYPOPCKUM KOPAYCOM — 3TO BOMPOC
HaUMOHaNbHbIX NPaBOBbIX TPAAULMNA.

MpaBunbHbIM 6anaHc, KOTopbin 6bl 06ecneymMBan HanNyyLWwyo 3aWMTy OT BMeLWlaTenbLCTBa no
NOAUTUYECKMM MOTMBAM, 3aBUCUT B TOM UUC/e OT CTENEHN HE3aBUCUMOCTU, NPeaoCTaBNEeHHON
opraHaM nNpokypaTypbl, a TakXe OT npoLeccyanbHblX NpaB U MaTepuanbHbIX Pecypcos,
UMEILMXCS Y 3alUnThbl.



3.4.1. B Takux CcTpaHax, kak BennkobputaHus v Ntanusa, rae opraHbl NpoKypaTypsbl
NOSIb3YIOTCS BbICOKOW CTEMNEeHb HE3aBUCUMOCTU, @ CTOPOHA 3alMTbl UMEET AOCTYN K
MaTepuanam Aen n K Nnog0o3peBaeMoOMy Ha paHHEN ctagumn, posb cyaen MoxeT 6biTb 6e3onacHo
orpaHu4yeHa rnpasBoBbIM HAA30POM U BblHECEHMEM OKOHYAaTENIbHOMO pEeLLEeHUS.

3.4.2. B Takux cTtpaHax, kak ®paHuuns n F'epmaHuns, rae opraHbl NpoKypaTypbl 60n1ee TecHo
BOBJ1EYEHbI B CUCTEMY UEPAPXNYECKNX OTHOLIJGHVIVI, CyAbn N aABOKaATbl AOJI>XKHblI UMETb
BO3MOXHOCTb UrpaTb 60siee akTUBHYIO pOJib B TOM YMC/IE N BO BPEMS CNeacTBUS.

3.5. Ycnex ntobblX UIBMEHEHUN B CUCTEME, HanpuMep, NJaHUpPyeMor OTMEHbI PYHKUMK juge
d'instruction (cynbsi-cnegoBaTtesnib) BO OpaHumm unm ycmnernust B Frepmannu Bundesanwaltschaft
(npoKypaTypbl) B COOTBETCTBMW C HEAABHO NMPUHSATBIMM 3aKOHaMK 0 bopbbe C TeppopuU3MOM,
3aBUCUT OT NMoAAEpPXaHUSA NMPaBUIbHONO PaBHOBECUS MEXAY aKTOPaMM, Mob3yLWMUMNCS
MOJIHOM HE3aBMCUMOCTbIO (CYAENCKUM U aABOKATCKMM KOPMyCOM), N opraHamMmu nNpokKypaTypbl U
nonnuunn. Takne pedopmMbl MOryT NoTpeboBaTb yBEINYEHUSA CTEMEHN HE3ABMCMMOCTN OPraHoB
NpoKypaTypbl C Lenblo obecneynTb 06LLYI0 HE3AaBMCMMOCTb CUCTEMbI YIOJIOBHOMO NMpaBocyams m
3aWMTUTb ee OT BMeLwaTeIbCcTBa Mo NONTUYECKMM MOTUBaM.

4. CnTyaumsa B YeTblpeXx CTpaHaxX, paCCMOTPEHHbLIX B KayecTBe NpUMepPOB OCHOBHbIX TUMOB
CUCTEM YyrosioBHOro npasocyauns B EBpone — CoeanHeHHoe KoponescTtBo (AHMUS 1 Yanbc),
®paHumus, N'epmaHua n Poccunnickaa denepauns — xapakTepmsyeTcs cneayrwmmm aktopaMu:

4.3. B Poccuiickon ®depepaumnn:

4.3.1. 3HauMTeNbHOE yNy4lleHNe B COLManbHOM CTaTyCce CyZLen M NpoKypoOpOoB 3a NocnegHue
roAbl NPpaKTU4YeCKN yCTpaHWUI0 UX 3aBUCMMOCTb OT OpraHOB UCMOSTHUTENBHOW BNacTu B
OTHOLWEHUN XNNbA N APYTNX OCHOBHbIX HY>XXA U A0J1XXHO cnocobcTBoBaTh COKpalleHuno
Koppynuuu B CyAencKkomn cpeane;

4.3.2. 3aKoHoAaTesbHble pedopMbl, YUMUTbIBAlOLWME eBpOMNeNCcKMe CTaHaAapThbl, B TOM Yncne
cosfaHue defepanbLHOro cCoBeTa Cyel, oTBevatLlwero 3a KapbepHble U AUCUUNINHAPHbIE
BOMPOCHI, MOMOIM YKPENUTb CTaTyC CyAen, NpeayCMOTPEHHbIN 3aKOHOM;

4.3.3. co3gaHue otaenbHoro CneacTtBeHHOro KOMUTETa B paMkax FeHepanbHOMN
NpoKypaTypbl CO BPEMEHEM MOXET A0 HEKOTOPOWN cTeneHn ocnabutb nogasnswoliee BansHue
nocneaHen Ha Npouecc yrosloBHOro NpaBocyans;

4.3.TpaanumoHHo nogobocrpactHasa (NoAYNHEHHAA) NO3MLUMA Cpean MHOMUX CyAen n
NpOKYpPOpOB, yHac/nea0BaHHAasA OT NPOLWIOro, 0 CUX MOpP HEe NOJIHOCTbIO NMpeoaosieHa;
HanpoTMB, Nocsie obHageXuBatoWero HOBOro Havasa B Hadane 1990 r., cyabun noasepratTcs
Bce 6onblueMy AaBneHU0, HanpaBneHHOro Ha obecrneyeHne BbIHECEHUA O6BUHUTENBbHbIX
NpUroBopoB MO NMpakTU4YecKn BCeM AenaM, nepefaHHbiM B Cy4 OpraHaMm npokKypaTypbl;

4.3.5. K BEKTOpaM [AaBJieHUs NOo-NpexHeMy OTHOCATCA HeoduumanbHble METOAbLI CTaporo
CTWUNS, B YaCTHOCTU TaK HasbiBaeMas «TenieddoHHasl ICTMUMA», a TakxXe ohuunanbHble
MeXaHW3Mbl OLLEHKN AessTEeNIbHOCTU U ANCUUITIMHAPHbIE MeXaHn3Mbl. Yncno cyaen,
OTCTPAHEHHbIX OT AOC/IKHOCTWM MO pa3/iIniyHbIM OCHOBAHWMAM, AOBOJIbHO BbICOKO. I'Ipep,cep,aTenM
cynoB obnagatoT Hecopa3MepHo 60/1bLWON BNACTbO Haj KaXablM CyAben, B YaCTHOCTM NMOTOMY,
4yTO OHM 06M1afalT NOTHOMOUYMAMU NPUHMMATL peLleHns o pacnpeaeneHuu gen. Npasosas
3awinTa angd cyp,el7|, KOTOpPbIE COMPOTUBNAIKOTCA TaKOMY AaBNEHUIO, BECbMa OrpaHN4Y€eHHa,
MOCKOJIbKY COBETbI CyZel elle He BblpaboTann A0CTaTOYHOM HE3AaBUCUMOCTM U aBTOpPUTETA;

4.3.6. HE3aBMCUMbIE aABOKaTbl YacTO NOABEPratoTCs 06bICKaM M KOH(PUCKAUUAM U NHbIM
dopMaM gaBfieHNs B HapyLUEeHME NMpaBoOBbIX MOJIOXEHUM POCCUNCKOrO 1 eBPOMENCKOro
3aKOHOAATEeNbCTBA;



4.3.7 pa4 pe30oHaHCHbIX Aes, HanpuMep BTOpoK npouecc no aeny M. Xoaopkosckoro v 1.
Nebepesa, pazbupatenbCTBO B OTHOLWIEHUU YNPABAAIOLWNX N IOPUCTOB MHBECTULMOHHOIO poHAa
HSBC/«2pmMmutax>», paccnegoBaHue no geny ob yébuincree AHHbI [MOTMTKOBCKOM, YrONIOBHOE
Aeno B oTHoweHun KOpuga CamoaypoBa M OTCTPAHEHUE OT AO/HKHOCTU Cyabu KyaelwKnHomn v
HEKOTOPbIX APYTUX CyAEeN, Bbi3blBalOT 06E€CNOKOEHHOCTb B CBSA3M C TeM, 4To 6MTBA NPOTUB
«MNpaBoOBOro HUrMnM3Ma», ob6baBNEHHasa Npe3ngeHToOM MeaBeaeBbIM elle OTHIOAb He BbiMrpaHa;

4.3.8. napnaMeHT 1 cpeacTBa MacCoBOW MHMOpPMaLMKM BCE ele He NpeaoCTaBnsoT
[OCTaTOYHbIX FApaHTUIA B OTHOLLIEHMW 3/10yNOoTpebieHnin, XO0TS HEKOTOPbIE HeAaBHO MMeEBLUME
MeCTO OTKpbITble AUCKYCCUN B HEKOTOpPbIX CMW patoT ocHOBaHUA HafeaTbCcs Ha byayulee.

5. OTMeuast, YTO CMCTeMbl YrOSIOBHOIO NPaBOCyAUst BCEX FOCYAAPCTB — YYaCTHMKOB
noaBeEpP>XeHbl BO3SMOXHOCTKU BMELWLATENbCTBaA No NONIMTUYECKMM MOTMBAM, XO0TA U B BECbMa
Pa3/INYHON CTENEHMU:

5.1. Accambnes npusbiBaeT BCe rocygapcrTBa— yYacCTHUKM:

5.1.1. npoaomkaTb yKpennaTb HE3aBUCUMOCTb CyaebHOM BacTu U paBeHCTBO CTOPOH
Mexay 06BMHEeHMEM 1 3anTON, B NEPBYIO o4epedb NOCPeACTBOM NpeaoCcTaBaeHus
[OCTaTOYHbIX pecypcoB cyaebHon cucteme, B TOM YNC/IE HOPUAUYECKON MOMOLLM,
npeaocTaBNeHNEM 3HAUYMUTENbHbIX NpOoLEeccyasibHbIX NpaB aaBokaTaM 06BUHSAEMbIX, B TOM 4yucne
N BO BpeMs NpeaBapuTeNbHOro CNeACTBUSA, U YKPENeHus camoynpasneHns cyaebHoln snactu;

5.1.2. obecneunTb, 4TO6LI OpraHbl, OTBEYaKLWMe 3a NpUHATUE pelleHun 06 sKCTpaanunm mn
apyrve Buabl cyaebHoro coTpyaHmMyecTsa, NpMHMManu BO BHUMaHWe CTerneHb He3aBUCUMOCTU
cypebHol BnacTu B rocygapcree, obpalyaroweMcs ¢ 3anpocoM, Kak Ha NpakTuke, Tak U B
COOTBETCTBUM C 3aKOHOM, U OTKa3blBaan B 3KCTPaANLMM BO BCEX CNyyasX, Koraa nMmerTcs
NPUYNHBI CYUTATb BEPOSTHBLIM, YTO MO MOJANTUYHECKUM NPUYMHAM AAHHOMY nuuy He byaeTt
npeaoCcTaBnNeHo crnpaseanmBoe pa3bnpaTtenbCTBO B JaHHOM rocyaapcTBe;

7. Accambnes nonaraet, uTo KOMUTETY MUHUCTPOB CleayeT NepecMoTpeTb KOHBEHLUNMU
CoBeTa EBponbl B cdpepe NpaBOBOro COTpyAHMYECTBa C Lesnblo obecneymTb HEBO3MOXHOCTb
3noynoTpebneHns MMmn B LLeNsx NpUBAEYEHNS K YrOIOBHOW OTBETCTBEHHOCTU MO MOMAUTUYECKUM
MOTMBaM, A0 TEX Mop, Noka oANHaKOBbI YPOBEHb HE3ABUCMMOCTM CcyaebHOM BNacTm He byaeT
OOCTUIHYT B COOTBETCTBMM C 3aKOHOAATENbCTBOM U Ha NMpaKTMKE BO BCEX rocyaapcreax -
yyacTHukax Coseta EBponbl.

8. HakoHen, Accambnes npusbiBaeT EBponencknit Cya no npasaM 4yenoBeKa pacCMOTPETb
BO3MOXHOCTb NpefocTaBneHns npnopmuTeTa xanobam, KoTopble OTHOCATCA K NpeanosaraemMbim
HapyLweHNsM He3aBUCUMOCTU CyAen 1 310ynoTpebneHnsam cMcTemMol yrosloBHOro NpaBocyans
no NosIMTUYECKUM MOTMBaM. BBnay ocHOBONOMarawLwen BaXxXHOCTU HE3ABUCUMbIX CyAebHbIX
OpraHoB 4714 3aWMThl NPaB YeN0BEKA Ha HALMOHaNbHOM YPOBHE, 3TOT NPUHUMM MOr 6bl NOMOYb
COKpaTuTb NOTOK Xxanob B EBponenckuin Cya.



B. [lossicHUTe/IbHBIA MEMOPaHAYM, NOATOTOBJ/IEHHBIN AOK/JIAAYUKOM, I-K0M C.
JlouTxouiccep-lllHappeH6eprep

II. MNoe3pku B JIoHAOH, NMapwvik, MockBy u BepJsinH C LUenbl YyCTaHOBNEHNA (PpaKToB:
c6op cooTBeTCTBYIOLWEN MHPOPMALIMUM O YeTbIPeX Pa3/InYyHbIX BUAAX CUCTEM
Yyrosio0BHOro npaBocyaus

4. Kak 6b1110 3a8B/IeHO BO BBOAHOM MEMOpaHAyMe, s UCMob30oBana kKnaccndukaumio CUCTEM
YroJIOBHOrO npaBocyauns B EBpone, OCHOBaHHY Ha TOM, B KaKOl CTEMEHM OHM OMNUPAtOTCH Ha
MPEMMYLLECTBEHHO «COCTA3ATENbHYI0» WA MPENMYLLECTBEHHO «CNeACTBEHHYIO?» CUCTEMY
CyAONpOM3BOACTBA — MPWU 3TOM Mosi paboyas Mocblsika COCTOUT B TOM, YTO 3/1IEMEHTbI
«COCTS3aTENbHOCTM» MPEeAOCTaBSOT 60/bLUYI0 CTENEHb UMMYHUTETA OT MOJIMTUYECKMN
MOTUBMPOBAHHOIO M/ MHOIO BMellaTeslbCTBa B HapyLleHWe 3akoHa. DTOT NoAxoA s Hawna
BECbMa MOJIE3HbIM WU BHOCSALLMM HEKOTOPYIO YNOPSAOYEHHOCTb B M3yYeHME pa3HOO6pasHbIX
CUCTEM YIOSI0BHOIO CyAonpoun3BoAcTBa B EBpone. 3T cUCTEMbl MOXHO pa3aenuvTb Ha YeTbipe
oTAesbHble FPyNMbl: NepBas - Mo NPeNUMyLLECTBY COCTs3aTesbHble, BTOpasi - Mo NpeMMyLLecTBy
CneAcTBEHHbIE, TPETbS — NMpeacTaBnstowas cobol coueTaHne CieACTBEHHbIX U COCTA3aTeNbHbIX
3/IEMEHTOB, W, HAKOHEL, YeTBepTas — KoTopasi, KakoBbl 6bl HM 6blN ee hopMasbHble
XapaKTepPUCTUKM, Ha NPaKTUKe HAaXOAUTCS MO CEPbE3HbIM BIMSSHUEM COBETCKOM NpaBOBOWM
Tpaanumu.

5. CVICTeMbI, nonyymBllneE HasBaHNeE «KCOCTA3AaTENbHbIX», - 3TO T€, B KOTOPbIX CTOPOHbI —
06BMHSEMbIN (MK, KaK NMPaBu/o, ero aaBoKaT) U NpeacTtaBuTesb Ny6AMYHOro 06BUHEHUS —
HeCyT OTBETCTBEHHOCTb 3a NOArOTOBKY Aefia K cyaebHOMY pacCMOTpPEeHUIo, a Cyabs wian
3acepartesib AenCcTByeT B KayecTee apbutpa, Kak Ha ¢dyTbonbHOM MaTye, obecneynsas
cobniogeHue npasmn urpbl (NpoueccyasnbHblX TpeboBaHMit) U BbIHOCA peweHue (Mnm
OCyLWlecTBNAA KOHTPOJIb 3@ pELIEHNEM I'IpVICFI)KHbIX) O BUHOBHOCTU NN HEBUHOBHOCTHU
06BMHAEMOro UCKNIOYNTENBHO Ha OCHOBAHUN AoKa3aTenbCTB, NpeacTaBEHHbIX CTOPOHAMMU. B
TakKuUx CUCTeMax CyLeCTBYLWME rapaHTUM HE3aBUCUMOCTU CcyaebHOon BNacTu U akTMBHaN poib,
KOTOPYHK UIrpaloT aABOKaATbl 3allUTbl, paCCMaTPpMUBaAlOTCA KakK Heo6xo,qub|e rapaHTMn B
OTHOLUEHNM BO3MOXHbIX 310ynoTpebneHnin BNacTblo CO CTOPOHbI MCMONHUTEbHbIX OPraHoB.
OpHol n3 cnabbix CTOPOH 3TOW CUCTEMbI SIBJISIETCS ee ornopa Ha KayecTBO U pecypchl,
HaxogAawmnecsa B pacnopsaXeHnm I'Ipe,D,CTaBVITeﬂeVI MPOTUBHbIX CTOPOH.

6. CneAcTBEHHblE CUCTEMbI — 3TO Takme, B KOTOPbIX CyAbU UIpaloT AOMUHUPYIOLLYIO POSib
KakK B OTHOLIEHMW paccrieioBaHMS M Bbi30Ba M Onpoca caunaeTenei B cyaebHom
pa3bupaTenLcTee, Npu 3ToM 06BUHEHUE N aABOKaTbl 3alMTbl UFpatoT B pa3zbupaTenbCcTee Nub
BCMOMOraTesibHYI0 poJib. Takne cMcTeMbl OCHOBaHbI Ha NPeAnoCbIIKE, YTO, B pe3yfnbTaTe
Hannumsa rapaHTUi HeE3aBUCUMOCTU cyaebHbIX OpraHoB, cyaebHOM cnMcTeMe B LLeIOM MOXHO
[0BepsATb B TOM, YTO OHa NPOBEAET HeNTpasibHOE pacciefoBaHMe, KOTOpoe NOMoXeT
YCTaHOBUTb UCTUHY. DTa Npeanocbli/ika He BCEer[a BblAepXMBAET TLWATEbHYIO NMPOBEPKY.

7. B pe3synbTaTe onpeaeneHHoro 6€CnoKONCTBa Ha HaUWMOHAIbHOM YPOBHE B
COOTBETCTBYIOLMX CTPAHAX 3TN LUMPOKUE CUCTEMbI NMPeTepnesin HEKOTOPYHO aganTauuto.
BecnokolicTBo 661710 BbI3BAHO B NMepBYyO o4epeab posibio, KOTOPYK Urpaer T. H. juge
d’instruction (cyabsi-cnegoBaTtenb) Ha CTaAuMu NPOBEAEHUST pacCcNeoBaHNs B CUCTEMAX
CNeACTBEHHOrO TMMNA; B KOHLE KOHLIOB, KadyecTBa CyAeln MOryT TaK Xe, Kak U KadecTBa
npeacrtaBuTesien CTOPOH B COCTA3aTeNlIbHOM NMpoLecce, OCTaBAATb XelaTb Aydwero. Agantaums
Takxe 6blna MOoTUBMpOBaHa TpeboBaHMAMK EBponenckoli KoHBeHUMN NO NpaBaM 4yenoBeka,
KoTopasl, 6e3 BCAKOro COMHEHUsl, yCTaHaBANBAET onpeaeseHHble TpeboBaHus K
COCTA3aTeNlbHOCTM B CT. 6, B NEPBYIO oyepeib B TOM, YUTO KacaeTCs paBeHCTBa CTOPOH.

2 Cm., Hanpumep, A. Sanders and R. Young, Criminal Justice, 3rd ed, 2007, p. 11.



8. BaxxHoe oTninyme Mexay CMcTteMaMm yrosnoBHOIO CyZL0onpoM3BOACTBaA SABNSETCS
npeobnafaHve Uan OTCYTCTBME T. H. «MPUHLMMNA 3aKOHHOCTU», COrlaCHO KOTOPOMY BNacTu
o06s3aHbl BO36yXaaTb YrosioBHOE npecnegoBaHne B OTHOLWEHUU NIO6bIX NPEeCcTynHbIX AESHUN, O
KOTOPbIX MM CTaHOBUTCS M3BECTHO. B anbTepHaTUBHOM CUCTEME ANCKPELMOHHbIMU
nonHoMounsaMn obnagatoT cyaebHble opraHbl («NpUHLMN BO3MOXHOCTM NpecnenoBaHmsa»). Ha
NpakTUKe 3TO pas/inyme 4acTo He CTO/Ib BaXKHO, MOCKO/bKY CTPaHbl, UCMONb3YyloLWMe B Ka4YecTBe
OTMPaBHOro MyHKTa MNPUHLMN 3aKOHHOCTU (HanpuMmep, NepMaHus), 06593aHbl NPOSABASATb
HEKOTOpYIO cTeneHb rmbKoCcTn Ang Toro, 4Tobbl AaTb BO3MOXHOCTb pauMOHAbHOro
NCNONb30BaHUSA pecypcoB cyaebHOoM cucTeMbl, HanpuMmep, NpaBuso de minimis, U NpoBOANTb
YyrosioBHOE npecnefnoBaHne 3a HEKOTOPbIE MPECTYMN/IeHUs TONbKO MO 3asB/IeHUI0 NOTepneBLUero,
Torga Kak Te CTpaHbl, KOTOpble npegycMaTpmBatoT Anckpeunto (Hanpumep, GpaHumns, AHMKSA n
YanbC) NPUHSANN KOAEKCbI NoBeAeHus nnm obume pyKoBoACTBa C Lenbto obecnevnTb
cobnogeHne obLLEeCTBEHHOIO MHTEpPEeCa U paBeHCTBa B obpaweHnn. OaHako, Kak Mbl YBUAUM
nanee, ntobaa ceoboaa yCMOTpeHUs BCcerga NnoAgHMMaeT BOMPOC O TOM, UMEKOT Jin
«MONUTUYECKME» OpraHbl BO3MOXHOCTb B/INMATL Ha €€ OCyLlecTBAeHne B obwem n B LesoM (4To,
B NPMHUKMNE, HE NpeaACcTaBnsieT Npobnembl) Un B MHANBMAYANbHbIX Cliydasx (4TO npeacTaBnsier
coboi noTeHUManbHbIA NyTb 418 310yNOTPpebAEHUA MO NOAUTUYECKUM MOTUBAM).

9. BbllweynoMsHyTble agantaumn cocTasaTtenbHOM U CneaCTBEHHOM CUCTEM YIO0BHOMO
CyAOonpon3BOACTBA NPUBEAN K YCTAHOB/IEHMIO YeTbIpeX LUMPOKMX KaTeropMm CUCTEM YroOBHOIO
Cy[OMPOU3BO/ACTBA, - @ UMEHHO aHIMINCKOM, paHLLy3CKOMN, repMaHCKoi® N poccuitcKoii
cucteMm. MNMepBas M3 HMUX B 3HAUUTENbHOW CTENeHN PacnpoCTPaHAETCsa Ha BCe HPUCANKLUN
aHr10-CakCcoHcKoro npaea B EBpone?, a BTopas npumeHsieTcs BO MHOrMx ctpaHax Esponsi,
KpoMe ®paHLMKM, KaK ClneacTBUE BAUSHUS CUCTEMbI, KOTOpas BOCXOAUT K Hamos€OHOBCKOM ape.
TpeTbs npeactaBnsietr cobom BO3HMKLWMIM B bonee HegaBHee BpeMs Moaxon, KOTOpbIn
BonfaowaeT B cebe HeKOTOpble 3HaUYnUTENbHbIE OTCTYNAEHUS OT ppaHuy3ckon Mogenm (0cobeHHOo
B TOM, UTO KaCaeTCs NpuHLKUNA 3aKOHHOCTW, OAHAKO Mpu 3TOM He Npubnmxasacb K YNCTO
COCTA3aTeNlbHOM CUCTeMe, KOTopas AOMUHUPYET B AHIINMK 1 Yanbce). YeTBepTas n3 cucrtem Bce
ewe 6opeTca c HacneaneM CBOero COBETCKOro MpoLioro, K KOTOPOMY OTHOCUTCSA B TOM 4ucre
npeobnagamLan ponb NPoKypaTypbl U NpobnemMbl, CBA3aHHbIE C HE3ABUCMMOCTbLIO CYAENCKOro
Kopnyca, B NepBylo odepeab Ha NpakTuke.

[...]

v. Bce ewje cncrema sui generis: cuctema yrosioBHOro cyjonpom3BoAacrBa
Poccuiickoii ®egepaynn

a. UcTtopunyeckmne KopHu

64. Mo HaweMy MHeHuto, Poccuinckasa ®epepaumsa npeacrasnset cobon oTaenbHylo,
YeTBEepTYI0 KAaTeroputo CUCTEMbl YrOSIOBHOIO CyA0OMNPOM3BOACTBA, KOTOPAs B Pa3HbIX
OTHOLWIEHUAX HaXoAMTCa NoA BAUSIHUEM TpaauLMU, BbIKOBABLUENCS BO BPEMS CYLLECTBOBaHMUS
Cosetckoro Coto3a. DTOT aHa/iM3, Kak HaM NpeacTaBasaeTcs, NoaxoamT AN TaKUX CTPaH, Kak
ApmeHnusi, AzepbangxaH, py3sms, MongoBa, Poccuinckas ®degepauns, oagHaKo B MEHbLUEN
CTENEeHW NMPUMEHMM K TEM rocyAapcTBaM - y4aCTHMKaAM, KOTOpble B ONpeaeneHHbIn MOMEHT
6bI I KOMMYHUCTUYECKMMU, OAHAKO He Bxoamnun B coctaB CoseTtckoro Cotosa, nnm 6binm ero
YacTblo TONIbKO nocsie BTopoih MMpOBOWN BOMHbI, MOCKO/bKY NMB0 COXpaHUANUCL Uaun 6biin
BO3POXAEHbI 3/IEMEHTbI paHee CyLeCTBOBaBLUEN TPaaULNU, UIN U3MEHEHUS, NMPOBEAEHHbIE A0
N Nocne KOMMYHUCTMYECKOro rnepuoaa npeacraBnsatoTcs 6onee 3Ha4YNTEIbHO YKOPEHEHHbIMU Ha
npakTuke.

65. Bo BpeMsl COBETCKOro nepuoga rnpokypaTtypa urpana AOMUHUPYIOLWYIO pOSib B CUCTEME
Yro/I0OBHOMO NMpaBoCcyaus, a CyAbl MCAOMHAN NOAYMHEHHYIO (PYHKLUWMIO, CBOAMBLLYIOCS
NpaKkTUYeCKU NNLb K MOATBEPXAEHWUIO pELUEeHNN NMpoKypaTypbl. AABOKATbl 3aLLNThI

em. ). Hatchard, B. Huber and R. Vogler, Comparative Criminal Procedure, 1996.

* NomuMo AHFAMM 1 Yanbea K 5TUM CTpaHam, roBops B Lenom, otHocATca Kunp, Upnanama, Manbta, CesepHas UpnaHama n
LWoTnaHama (ABe nocnegHue ABNAOTCA OTAENbHBIMU FOPUCAUKLUAMM, OTANYHBIMU OT AHFAUK U Y3anbca B cocTaBe CoegUMHEHHOTO
KoponescTga).



NPaKTUYECKN HUKaKOW Cepbe3HOMN ponun He urpann’®, HecMoTpsa Ha To, 4TO B CTpaHax 6biBLIEro
CoseTckoro Cotoza 6bi1M NpeanpUHSATLI 3HaUUTENbHbIE MOMbITKN MNOBLICUTL MO3ULMIO CYLOB B
Yrof0BHOM Mpouecce n obecneymTb BO3MOXHOCTb Y4aCTMUsl aiBOKATOB Kak Ha cTaaumu
CNeacTBUS, Tak U cyaebHoro pasbupartenbCTBa, opraHbl MPoOKypaTypbl NPOAOSIXKAOT OKa3bliBaTb
BeCbMa CU/IbHOe BNUSHME Ha npouecc.

3TO CneacTBUE He TOIbKO TOro, YTO MHOMMe COTPYAHUKWM NpoaosmKatoT paboTaTb B TEX Xe
opraHax CMCTeMbl Yrofl0BHOro npasocyaus (HecMoTps Ha popManbHoe n3MeHeHune B coepe
OTBETCTBEHHOCTU), HO U TOr0, YTO OpPraHbl NMPOKYypaTypbl NPOAOIXKAKT COXPaHATbL OrPOMHOE
BNMSIHME B CUCTEME NPaBoMopsAKa B Le/IOM’’, 1 OCYLIECTBASAIOT 06WMPHbIE HAA30PHbIE
PYHKUMN B OTHOLLEHUN MHOMMX BUAOB AEATENbHOCTU, B TOM YMCE N TeX, KOTOpble HaxoasaTcs
3a npegenamu cdepbl YroNOBHON IOCTULMWN. DTO COCTOSIHUE AeN HEOAHOKPATHO NoABeprasnoch
kpuTtuke CosetoM EBponbl.

66. Bo BpeMsa cBoero Bu3nta B MoCkBy 1 HaMmepeBasnacb 06CyanTb HEKOTOpPbIE CTPYKTYpPHbIe
npobnembl, TakMe Kak HegasHee co3gaHne CneacTBEHHOrO KOMUTETA, «OTAENMBLUErocs» oT
eHepanbHOM NPOKYypaTypbl, @ TakXXe KOHKpPeTHble NpMMepbl HeAOCTaTKOB B
(YHKUMOHMPOBAHUN OPraHOB NPOKypaTypbl C pyKOBOASALWNMN NpeACcTaBUTENSMU STUX OPraHoB.
HecmoTps Ha To, 4TO B NnocneaHen sepcmn opuumanbHON NporpaMmMbl MOEro BU3nTa, KOTopyto
MHe Bpy4uan B MockBe, 6bi1n 3annaHUpoBaHbl BCTPEYM C 3aMmecTutenem FeHepasabHOro
NpoKypopa u 3amectutenem npeacenatens CneacTBEHHOro KOMUTETa, OHW BNOCNEACTBUU 6binn
OTMEHEeHbl He3a40Aro A0 NJaHMPYEMOro BpeMeHn npoeeaeHuns. Nocne Mmoero Bo3BpalleHns us
MockBbl 8 Hanpasuaa NMCbMO NeHepanbHOMY NPOKypopy U npeacenatento CneacTBEHHOro
KOMUTETa C NpeanoXeHMeM BCTPETUTLCA C HUMU B ApYyroe BpeMs. B nnucbMe Takxke cogepkancs
nepeyeHb BOMPOCOB, Ha KOTOPble OHXU MOINM, BMECTO NpOBeAEHUS BCTPeYMn, OTBETUTb B
MMCbMEHHOM BuAae. B nucbMeHHOM oTBeTe 13 [eHepasnbHOV NPoKypaTypbl’® noaYepkunBaeTcs
NosIHas HE3aBMCMMOCTb FreHepasibHON NPOKypaTypbl OT Kakoro-anbo noamTuyeckoro,
aAMUHUCTPATMBHOIO MM MHOMO BMeLlaTeNbCTBa UM BANSAHUSA, B COOTBETCTBUMM C KOHCTUTYyUmeNn
n ApyrmmMun 3akoHamm Poccuinckon ®denepaumn. Jliobble NONbITKM BMeEwWaTenbCTBa B paboTy
OpraHoB MpPOKypaTypbl B/EKYT 3a COH60l YrofloBHY OTBETCTBEHHOCTb. YTO KacaeTcs
OTHOLWeEHNI FeHepasibHOM NPOKYpaTypbl C TO/IbKO YTO CO3A4aHHbIM CneaCcTBEHHbIM KOMUTETOM, TO
peyn o Kakon-1nmbo KoHKypeHUMn BbITb HE MOXET, MOCKO/IbKY Cdepbl OTBETCTBEHHOCTU 3TUX
OpraHoB YeTKO onpeesieHbl U B C/ly4dae Hecornacus nocneaHee C/10BO oCTaeTcs 3a
eHepasibHbIM MPOKYPOPOM. DTO 6bI10 BeCbMa NO3HaBaTeNbHO M Nobyanno MmeHsa 3agaTtbh
HEKOTOpble AOMNOSIHUTESNbHbIE BOMNPOCHI. DTN BOMPOCHI 1 Hanpaswuia B ApYyroM NuUcbMe, KOTopoe
Ha CeroAHsLWHWNA AeHb noka ocTtaeTcsa 6e3 oTeeTa.

67. I'-H MNaBen KpaweHnHHWKOB, Npeacenatens Komuteta MocyaapctseHHoM OyMbl Mo
rpa>aaHCKOMY, YrosiloBHOMY, apbuTpa>xHoMy M npoueccyasibHOMY 3aKOHOAATEeNbCTBY, C
KOTOPbIM Y MEHS COCTOs/IaCb OMEHb KOHCTPYKTUBHAA AUCKYyCccUMs B MOCKBe, BO34epXKancs oT
CYXAEHUS OTHOCUTENbHO NPaKTUYECKOro BO3AeNCTBUS yupexaeHns CneacTBEHHONO KOMUTETA.
XO0Ts HeKoTopas CTerneHb KOHKYPEHUNWN Mexay ABYMS OpraHaMmu MOXeT UMETb
o340paBnuMBaoLLee BO3AENCTBME, B Lensax 3dPeKTUBHOCTN NPaBOOXPaHUTENbLHOW AeATEbHOCTH
HeobXxoaMMO Xopollee COTPYAHMYECTBO Mexay HMMK. OH TakXe nocuymTan npexaeBpeMeHHbIM
OTBeYaTb Ha MOW BOMPOC O TOM, MOXET JIN BO3MOXHOe ocnabneHue MeHepasbHON NPOKypaTypbl
NOBNMATb HA yy4lleHWe 3alWunTbl NpaB rpaxaaH B CUCTEME YrosIOBHOIo CyAoNpom3BoAacTea. M-H
KpaweHnHHNKOB 6bls1 NpekpacHo ocBegoMsieH 06 OCHOBHbIX cnabbix CTOpOHaX POCCUMNCKOM
CUCTEeMbl YrOI0OBHOIO NpaBoCyAnsl, B TOM 4YnC/ie O KOppynuun B cyaebHbix opraHax,
nepenosIHEHHOCTU TIOPEM M C/IMLIKOM YacTol TeHAeHUMM npuberaTb K npeaBapuTenbHOMY
3aK/II04EHMIO BMECTO APYriX Mep npeceyenus’?.

7 Cm., Hanpumep, R.J. Terrill, World Criminal Justice Systems A Survey, 5th ed, 2003 and W.J. Wagner, “The Russian Judicature
Act of 1922 and Some Comments on the Administration of Justice in the Soviet Union”, (1966) 41 Indiana LJ 420.

77 MHe pacckasanu wwyTKy, 4To npn CoseTckom Coto3e Bbile FeHepasbHOro NPoKypopa 6610 TobKo MoauTélopo, a ceituac u
Monntblopo HeT.

78 OatnposaH 1 utoHa 2009 r. (Ha pyccKom A3biIKe).

" nNo npurnaweHunio npegcenatens BC Jlebenesa a ¢ 6oabWIMM MHTEPECOM NOceTUNa 3aceaHue NneHyma BepxosHoro Cyaa
Poccuiickoit depepaLmm, KoTopoe 6b110 NOCBALWEHO PACCMOTPEHUIO NPEANONKEHUIN O 3aMeHe NpeABapUTEIbHOTO 3aK/I04eHuA
OpyrMmun mepamu npeceveHus. Kak npeacrasnsetcs, BepxosHbiit Cya npekpacHo ocBegomneH ob 3toi npobaeme u, B npuHUMNE,



68. '-H KpalleHNHHMKOB TaKkXe NoAYEPKHY, YTO OH JINYHO M €ro KOMMUTET B LieSIoM byayT
NpoAo/HKaTb OKasblBaTb NOAAEPXKKY BHECEHHOMY MM 3aKOHOAATENIbHOMY MPeasioXXeHUto,
KOTOpOE HanpaB/ieHO Ha TO, YTOObl 3aCUYMTbIBATb CPOK, MPOBEAEHHbIN B NpeABapuUTebHOM
3aK4YeHnmn, BABOE, C YYETOM OCOBEHHO CNOXHOM CUTYyauun B yUpEXAEeHUAX
npeaBapuTENIbHOMO 3aK/IIOYEHUS M B OTBET Ha KPUTKKY, BbiCKasaHHY EBponenckmum Cyaom no
npasaMm 4yenoseka. [10 HEKOTOPbIM COOBLLEHNAM, 3TOT 3aKOHOMPOEKT TaKXe Nony4mn
NoOAAEPXKKY CO CTOPOHbI aAMUHUCTPaUnK npesngeHTa, BepxosHoro Cyaa v npaBuTenbCTBa
Poccuiickon ®epepaumnn. OgHaAKO HE3ABUCUMbIE 3KCMEPTbl coobwmnm MHe B MOCKBE, UYTO
NpaBUTENbCTBO HEAABHO OTO3BAN0 CBOK NMOAAEPXKKY B aapec 3aKOHOMpPOeKTa, MOCKOSIbKY OH
noTeHumasnbHo Mor 6bl NpMHECTN Noab3y Mmnxamny XoaopkosBckoMy. OHM npeAcKkasann, 4vto
3aKOH, KOTOpPbIM MPUHECET Mofb3y TOJIbKO TEM 3aKJIl0O4YEHHbIM, KOTOpble 6blsIn NMPUroOBOPEHbI
MeHee YeM K JecsTU roaam nuieHns ceoboabi®®, cMoxeT BCTynuTL B CMAY TOMLKO NOcne Toro,
KakK r-Hy XoaopKoBCKOMY 6yaeT BbIHECEH BTOPON OBBUHUTENBbHLIA MPUrOBOP B X04€ BTOPOro
cynebHoro npouecca, 1 NpeanonoXuTenbHO OH 6yAeT NpUroBOpeH K NnwweHuto ceoboabl Ha
cpok 6onee aecatn net®l. M- KpalleHWHHMKOB NOATBEPANA, YTO NPOEKT 3aKOHa elle A0MXKEeH
npeoaoneTb HeKoTopble 6IOpoKpaTUUECKNE NPEnoOHbl, YTO MOXET 3aHATb Kakoe-TO BpeMs.

b. laBneHne Ha cyaen C uenbio 406UTbCA BbIHECEHNS UMW 06BMHUTEIbHBIX MPUTOBOPOB

69. Bo MHOrMx cny4dasx okasblBaeMOE Ha CyAel AaBJfiEHME C LeNbl0 BbIHECEHUS
06BMHUTENBHbBIX MPUrOBOPaX, Kak NpeacTaBnseTcs, BeCbMa BE/INMKO, U CyAbl CK/TIOHHbI BMECTO
BblHECEHMS onpaBAaTesbHbIX MPUrOBOPOB BO3BpaLlaTh A€/0 Ha AocneaoBaHue. A nogHsna
BOMPOC O AABJ/IEHUN C LeSiblo BblIHECEHUS 06BUHUTENBbHbBIX NMPUrOBOPOB B CBOMX Heceanax,
NpoBeAEeHHbIX MHOK B MOCKBE B Hauasie anpensl, 1 MHE NPULLIOCb COrTacuUTbCs C TEM, YTO
Takoe JaBJieHMe AeNCTBUTENIbHO CYLLEeCTBYET, B TOM Ynciae B KayecTBe hakTopa OLeHKMU
«MNpON3BOAUTENBHOCTU U 3PHEKTUBHOCTU» paboTbl CyAen C Lenbilo MX NMOBbIWEHUS UNWN Aaxe
OTCTPaHEHMS OT AO/MKHOCTU. S BCTpeTunacb ¢ 0A4HUM bbIBLUMM CyAbel, r-HOM MennxoBbIM
(cyaben konnernm no yrosoBHbIM AgesiaMm JoporoMmMiOBCKOro panoHHOro cyaa r. Mocksbl),
KOTOpPbIN NOAPOGHO U CBA3HO O06BACHWU, KaK OH NOABEPrCcsS CUbHOMY AABNEHMUIO C LENbio
3aCTaBUTb €ro BO3AepXaTbCs OT OTK/IOHEHMS 3anpoCoB O MpeABapUTENnbHOM 3aknoveHnn®?, a
TakXe OT TOro, 4Tobbl «MHOrAa» BbIHOCUTL OMpaBaaTesbHble Npurosopbi®. Mocne MHOXeCcTBa
HEeNpUATHOCTEN OH B KOHLLE KOHLUOB 6bl1 OTCTPAHEH OT AO/IXKHOCTU Ha OCHOBaHWM Xanob,
noAaHHbIX npeacenateneM MOCKOBCKOrO ropoAckoro cyaa (a He npeacepartens Toro cyaa, rae
oH paboTan)®*.

roToB NPUHUMaTb Mepbl B COOTBETCTBUM C pelweHnamu Esponelickoro Cyaa no npaBam YenoBeKa, B KOTOPbIX KPUTUKYETCA AaHHanA
npakTuKa.

Oy X0[,0pPKOBCKUIA NMONYYMN AEBATb NIET IULLIEHNA CBOHOAbI HA CBOEM NepBOM cyaebHOM npouecce.

8t [Opyrvue o6o3peBaTeniv nonaranam, 4To 3TOT 3aKOH U3HAYaNbHO Bbln Pa3paboTaH C Lenblo NOMOYb HOBOMY NPe3naeHTy
pewunTb «npobaemy Xog0pKOBCKOro» - 3To NOTpeboBano 6bl ero ocBob6OKAEHNA B GamKawem byaywem 6e3 HeobxoAnMMocCTH B
CNOCcO6HOM NOPOAUTL KOHONMKTBI MPe3naeHTCKOM NoMUAoBaHUK. MocnewHo HavaToe HoBoe cyaebHoe pa3bupaTenbCTBo U
«3amMopaKknBaHMeE» AAHHOTO 3aKOHOMPOEKTa NHTEPMNPETUPYETCA MMM KaK XO4, «aHTUXOL0PKOBCKOM GpaKkuum».

8 OH ckazan, uto OTKNOHMA 5-10% U3 obuiero ymcna xoaaTancTs (MpU Tom, YTO KHOPMOI» CYMTAETCA NOSIHOE OTCYTCTBUE
OTKa30B), 33 YTO, MO ero c/I0Bam, OH noaseprcs Ny6MYHOM KPUTUKE CO CTOPOHbI Npeaceaatens MOCKOBCKOro ropoACcKoro cyaa r-
*u Eroposoit. Mocne Toro, Kak OH BbICKa3a/cA B CBOe OnpaBaaHue, r-xxa Eroposa npegynpeamna ero o Tom, 4To «3aNOMHUT ero
UMA».

8 4 Menuxos CKasaJsl, YTo BblHEC CEMb ONpaBAaTenbHbIX Nnpurosopos 13 300-400 aen (Npy 3TOM HOPMOI, ONATb-TAKK,
ABNAETCA HY/IeBOE KO/IMYECTBO OMNPaBAaHMI); OH TaKKe Hanpasua 06paTHO Nayky maTepuanos B FAU, KoTopaa noarotToBuaa
06BWHEHMA Ha OCHOBAHUW Boslee paHHEWN BEPCUM 3aKOHA M He NPUHAIA BO BHUMaHME MMEOLME OTHOLWEHME K Ae1aM U3MEHEHMA.
AU noxkanosanachk r-xe Eroposoi, KoTopas, B CBOIO o4epesb, MOXKasoBanacb Npeaceaatento TOro cyaa, B KOTOPOM OH paboTan.

¥ Nocne peopraHn3auum MOCKOBCKUX cygoB B 2003-2004 rr. oH 6bin1 ogHMM 13 13 cyaen, Ybn MMeHa He Bblin BHECEHbI B
Npe3uaeHTCKUI YKa3, KOTOpPbIM BCe CyAbM HazHAYaMUCb B HOBble cyabl. Yepes Tpu mecsaua ux 3acaylwana KsanndukaumoHHasn
KONNervs, u Aecatm cygbsam (B TOM umcne r-Hy Menmxosy) 66110 NpeasioxXeHo 406poBOAbHO YT C AOMKHOCTM B 0BMEH Ha
Bbiniaty 80% oOT 3apn/iaTbl NOXU3HEHHO. [-H MennxoB Hbl1 e AMHCTBEHHbBIM, KTO OTKA3a/ICs OT 3TOr0 NPeA/IOXKEeHUs, TaK KaK OH
nonaran, 4to emy Heyero 60ATbCA: OH He JOMYCTUA HUKAKUX HApYLLEHWUI 3aKOHa, ero aTTecTaums 40 NOKU3HEHHOTO YTBEPKAEHUA B
LO/IKHOCTM Bbl1a NPEBOCXOAHOM, a HEBONBLIOE KOIMYECTBO pPeLLeHUiA, KoTopble r-Ka EropoBa (a He ero HenocpeacTBEHHOE
HaAYaNbCTBO) COUMA C/IULLKOM «MATKMMMU», KOTOPbIE OblNN BbIHECEHDI eLle B 1998 r., BCe BCTYNWUAN B 3aKOHHYIO Uy (T. €. He bbian
OTMEHEHbI U OCTaBNEHbI B CU/E BbILIECTOALLEN MHCTaHUMel). OH Aaxke BbIMIpaa A0 No CBOEM NepBoW Kanobe B OTHOWEHUN
peweHuna KsanndpuKkaumoHHom Konnernn. Nocne BOCCTAHOBIEHUS B AO/TIKHOCTU OH Hbl1 BHOBb OTCTPAHEH MO TPeHOBAHMIO M-3KU
EroposoWi u nocneaytowme pasbupatenbCcTBa No CBOMM Kanobam npourpan. eno, nogaHHoe um B Esponerickuii Cya no npasam
YeNoBeKa, BCe elle 0XKMAAEeT PacCMOTPEHMA.



70. BoiBWMA cyabs BepxosHoro Cyaa r-H C. A. lMawwnH, U3BeCTHbIN aKCnepT-npasoses,
KOTOPbIA OTBEeYas 3a npoBeaeHue cyaebHon pedopmbl B MPE3NAEHTCKONW aAMMHNCTPaLMK Npun
Mpe3snaeHTe Bopuce EnbunHe, U KOTOPbLIM NpeacTaBMi MHE NMpoHMLATENbHbIN aHann3 BO BpeMS
Moero Bu3mTta B MockBy, caM 6bln1 HECKOMIbKO pa3 YBOMIEH N BOCCTAHOBSIEH B AO/DKHOCTU CyAbW.
-H NawwvH nonaraeTt, YTO CBOMM BOCCTAHOBSIEHMEM OH 0643aH TOMY, UTO TOrAallHUM
npeacTaBUTENb POCCUICKOro npasuTenbcTea B EBponenckom Cyae no npasam yenoBeka
npeaynpeaun Bnactun, 4To ecnu r-H MNawwnH nogact B 3T10T Cya xanoby, TO OH BMOJSIHE MOXeT
BblUrpaTb AeNo.

71. B cBsi3n € 3TUM 5 xoTena 6bl YNOMSIHYTb, UTO BHOBb BCTPETUIACh C CyAbeN
KyanewknHoit®®, koTopas 6blna BecbMa BOoAyLIEB/IEHa NOCAe CBOEe npeaBapuTenbHOIA
cynebHon nobenbl B Ctpacbypre. OHa ckasana, uto peweHue Cyaa, BbIHECEHHOE B ee Nosb3y,
Aano 6onbly0 Haaexay ApYrM noaBepralowmMmMca Hanagkam cyabam. M-xa KyaewknHa Takxe
npuBeTCTBOBaNa nepefavy peweHus nanatel B bonbwyto Manaty, nockonbky 3710 gact Cyay
BO3MOXHOCTb elle rnybxe paccMoTpeTb Npobnembl, CBA3aHHbIE C HEAOCTAaTKOM HE3aBMCUMOCTH
Y POCCUICKUX Ccyaen n Bce 6osee NpucTassbHbIli KOHTPOJIb 3@ HUMU CO CTOPOHbI NpeacenaTenen
CYyZOB.

72. B MockBe s BCTpeTunach C ewe oaHol bbiBlIen cyaben — r-xxomn MpayeBoit. OHa
paboTana B AO/KHOCTU CyAbW B TedeHue 19 neT 1 Bcerga nosiyvana rnpekpacHble pe3ynbTaThbl B
xoae npodeccrMoHanbHOM aTTecTauum, B CBSA3M C YeM ee A0/KHbI 6biIn NOBbICUTb A0 YPOBHS
3aMecTuTens npeaceaaTtens cyaa, B KOTOpoM OHa pabortana (B r. Koponese MOCKOBCKOM
obnactn). Ha ocHOBaHWMM HECKOJIbKUX HapyLeHU 3aKoHa oHa obbaBuna HeaeUCTBUTENbHbIMU
pe3ynbTaTbl MECTHbIX BbIGOpOB. Bo BpeMs CiylwaHusa e yrpoxan agBoKaT, KOTOpbIM 3asaBui,
yTo Y Hee 6yayT «b6onblme npobnembl». HoBbIN NpeaceaaTenb CyAa, KOTOPOro HazHa4vymnum
BCKOpE MNocsie 3TOro, Havyan «nNpuanMpaTbCs» K HEM U OTMEHW NOAAEPXKKY CBOEro
npeawecTBeHHNKA B OTHOLLIEHMW NOBbIWEHWS B AO/HKHOCTM r-Xxun payeBoin. OH TakxXe Havan
neperpyxaTb ee yrosioBHbIMW AenamMu (B BeAEeHUN KOTOPbIX Y Hee He 6b1n0o onbiTa), B
AOMOSIHEHME K UMEIOLLENCH Y Hee Harpy3Ke yrosioBHbIX Aes. OTO npuseno K npobnemam co
340pOBbEM, @ TaKXe IOPUCT, KOTOPbI paHee yrpoxasa ein, nogana Ha Hee B CyA MO HagyMaHHOMY
06BUHEHMIO, KOTOPOE Kacanocb He6onbluol KoMneHcaunm®®, nonyyerHHo el 3a noMoLlb B
opraHusauumn BbibopoB B cBo60oaHOe OT paboTbl BpeMs. 1o ee MHEHUIO, npoueaypa
paccMoTpeHus ee gena B KsanmdumkaumoHHOM Konnermm nposoamnnacs ¢ rpyboimm
MaHUNyNAUMAMU, a npeaceaaTesnb ee cya B OTKPbITOM 3acefaHuun 3as8Bui, YTO ee «Haao
paccTpensTb»®’, Mocne Toro, Kak oHa OTKa3anacb OT NPeANOXEeHUS YBONTLCS MO
cobcTBEHHOMY XenaHuio (TeEM CaMbiM COXPaHMB CBOE NpaBOo Ha NOJy4YeHMe NeHcun), oHa bbina
B KOHLIE KOHLIOB YBOJIEHA C AO/KHOCTU (4TO NoApa3yMeBaeT yTpaTy Takux npas). [locne Toro,
Kak OHa npowrpasa npouecchl B CBA3U C ob6)kanoBaHMeM pelieHns 06 yBOSIbHEHUN BHYTPU
CTpaHbl, ee nocneaHen Haaexaomn octaetca Esponerickuin Cya. Tem BpeMeHeM, Mo CNoBaM r-xu
payeBOn, HOBbIM NpeacenaTenb panoHHONO cyaa, HaszHaveHHbin B 2008 r., noaBepr XeCcTkomn
KpUTUKE MeToAbl, K KOTOpbIM nNpuberan npeacenatens ee 6biBwero cyaa.

73. Ewe ogHol nnntoctpaumen cnaboctu 3awmTbl, NpeaocTaBisseMOn cyabsaM B Poccumnckomn
denepaumnn ABASETCS CUTyaunusi, B KOTOPOWN oka3ancs cyabs Bacunui Metposuy CaBeniok,
KOTOpbIX NnpopaboTan aecATb fieT B ByTbipckoM cyae r. Mocksbl. MipnHa KaablpoBa, ero xeHa,
KOoTOpas ckasana, 4To CTana aABOKaToOM AJjig TOro, 4tobbl cNacTn CBOero Myxa, B 601bLUMX
noApobHOCTAX pacckasasa MHe ero ncroputo. B obwmnx yeptax cyabe CaBentoky He NoBes3no:
OH 6bln1 06BMHEH B y4yacTum B HawyMmesLwen adepe ¢ HEABMXUMbIM UMYLLLECTBOM, B KOTOPOW
6b1In 3aMellaHbl HECKOTIbKO MOCKOBCKUX CyAel, B TO BpeMsi, koraa 6opbba ¢ koppynuuen B
cyaenckoM kopnyce nyb6snMyHo nony4ymna CTaTtyc BbiCOYaMLLEro NoAMTUYECKOro npuopuTeTa.
Bckope nocne Toro, kak [lpeacesatens MoCKOBCKOro ropoackoro cyaa®® ny6nmuHo sMeHun
cebe B 3acnyry paspelleHue 3Toro gena v Haseasa 06BUHEHHbIX Cyaen MOWeEeHHWUKaMn, r-H

& Bnepsble s BCTPETMNACH C HEll BO Bpems MOEro Bu3nTa B MOCKBY C LLe/1bio YCTAHOBNEHMA GaKTOB, CBA3AHHbIX C AOKAAL0M 06
Yyro/IOBHOM Npec/nefoBaHMM Beaylmx pykosogutenei «lOkoca» (cm. Doc. 10368, paragraph 61, note 13).

8 Cymma, akBmBaneHTtHas 50 espo.

& Mecsu, cnycTa ee A4OM AeNCTBUTENBHO Hbln 06CTPENsIH HEU3BECTHBIM, O4HAKO OPraHbl MUINLMM OTKA3aIu B BO3OYKAEHUN
Oena, NOTOMY YTO HaHeCeHHbIM yuwepb (M3 KOPOTKOCTBONILHOTO OPYXKMA) BbIN CAULKOM HE3HAYUTE/IbHBIM.

B xa Eroposa.



CaBentok 6b11 NpUroBopeH K 12 rogam TIOPEMHOI0 3aK/IH0YEHMNSA HAa OCHOBAHMKN BECbMa CKYAHbIX
nokasatenbcTe®® n nocne BecbMa COMHMUTENLHOrO pasbupaTtenbCcTBa, KOTOpoe NPOAOIXaNoch
BoceMb net . N BHOBb EBponeiickuit Cyn ocTaeTcs nocnefHel Haaexaoin ANna 3Toro 6biBLIero
CyAbM 1 €ro MOnoAen CeMbU, KOTOPbIE YXe NepeHecIn Tpu C NONOBMHOM roAa 3aKk/4YeHNs r-Ha
CaBentoka B CypoBbIX ycnoBusix“?.

74. MNepea MouM 0Tbe340M B MOCKBY MeHS NponHdOpMUpoBanu 0 ABYX APYrux Aenax
cyfdel, KoTopble NpeanosioXnTeNbHO NONYYNIN KUHCTPYKUMM>». Oba 3T aena cBs3aHbl C 4e/1OM
ToA3. Kak coobwanock B rasete «Mockoy Taiim3» (Moscow Times®?), EneHa BanssuHa, nepsbiii
3aMecTuTenb npeaceaatens Boicwero apbutpa)xHOro cyaa Aana owenoMnsowme nokasaHia B
Aene 0 3awmTe YecTn N AOCTOMHCTBa B OTHOLIEHMW M3BECTHOro paanoseayuero Bnagnmmpa
ConoBbeBa, paccMaTpuBaBLeMcs B loporoMmsioBCKOM palioHHOM cyze r. MockBbl. Bo Bpems
cBoen paguonepenayun r-H ConoBbeB OTKPbITbIM TEKCTOM 06BMHWA BbICOKOMNOCTAaBEHHOMO
KPEMJIEBCKOro YUMHOBHMKa Banepusa Boesa B TOM, UTO OH OTAaBas pacrnopsixeHus Bbicluemy
apbutpaxHomy cyay”>. I'-H Boes 06paTMACA NPOTMB HEro C MCKOM O 3aLUMTe YecTu U
AOCTOMHCTBA, U CyAbs BansasuHa noaTBepawna, BbICTyrnasa B KayecTBe CBMAETENSA N0 AAHHOMY
Aeny, 4To r-H boeB AeNCTBUTENbHO rOBOPWI €I, YTO OHa He BepHeTCs Ha CBOK AO0J/IXKHOCTb
nocsie Ha4yaabHOro cpoka cnyxbbl, eCin He COrnacuTCa U3MEHUTb CBOK MO3ULUIO NO
paccMaTpuBaeMbiM eto genam”,

75. Btopoe peno, ceA3aHHoe ¢ TOA3 - 310 Aeno cyabn Hapexabl KocTioueHKo, KoTopas
paHee paboTtana B CamapckoMm obnactHoOM apbuTpaxHoM cyae u obpatunachk ¢ xanobon B
Esponeiicknii Cyg no npaBaM yenoseka B CTtpacbypre. OHa cTana XepTBOM BnacTen nocrne
BbiHeceHua et B 2005 r. pelieHnii B nonb3y ToA3%. 3To aeno sBnepsble NONYyUYMn0 N3BECTHOCTb
B 2006 r., koraa yBosibHeHMe KOoCTHOUYeHKO C AO/MKHOCTU B OCHOBHOM NoAaBafiocb Kak
pe3ynbTaT 60pbbbl C KOppynuMeii B cyaeickom kopnyce®®. B 6onee nNo3aHUX cTaTbax TOH
3aMeTHO oTnuvaeTtca. AHaTtonun MeaHoB, aenyTtaTt FocyaapcTtBeHHOM yMbl PO oT TonbatTu
(«EauHas Poccns»), ykasan B CBOel cTaTbe, onybankoBaHHoM B «lapnamMeHTCcKo rasete»?’,
yTO r->Ka KocTioueHKo 6blla «HeE3aKOHHO CMelleHa Co CBOen A0MKHOCTU» B MapTe 2006 r., n

¥ Ia KagblpoBa NoAcHMAA, YTO NOANUCH ee My»Ka bbla 06HapyKeHa Ha 20 NOA/0KHbIX AOKYMEHTAX; Ha3HAaYeHHasA cyA0m
noyepkoBeAYecKasn 3KCNepT13a ycTaHoBMAA, YTo 15 13 3TUX noanuceit ABNAIOTCA ABHO NOAAENbHBIMU, OTHOCUTE/IbHO TPEX 3KcnepT
He 6bl/1 B NOJIHOM YBEPEHHOCTW, 3 A,BE OH cYesn NOAANHHbIMU. Cya, OTKJIOHUA BCe XO4aTalcTBa O NPOBEAEHNM NOBTOPHOM
3KCMepTu3bl, B TOM YnNC/ie U 0COBEHHO 3HAMEHUTbIM 3KCMEPTOM-NOYEPKOBEAOM, -0 BonoanHOM, KOTopas ¢ NepBoro B3rasaa
yBUAENa, YTo BCE NOANUCKU NOALENAHDI, U OXMUAANA B TEHEHUE TPeX AHeN nepes, 3a10M cyAebHbIx 3acefaHui, YTobbl e
NO3BO/INAM BbICTYNUTb C NOKa3zaHUAMMU. CamMn MOLLEHHWMKN YKA3aan Ha APYruX cyfei Kak CBOMX COOBLLHMKOB, OHAKO
KaTEroOpMYECKM CHAIM OTBETCTBEHHOCTb C CyAbW CaBentoKka, HECMOTPA Ha «CAE/KY», NPeASIOKEHHYIO OA4HOMY U3 HUX B 0OMEH Ha
a4y NOKasaHui NpoTMB Hero.

%0 Hanpumep, Takune, Kak CUCTEMATUYECKOE OTK/IOHEHUE XO4aTalCTB O NPeACTaBAEHUN A0KA3aTENbCTB 3aLWMUTOMN; OTKas B
YZA0BNETBOPEHMM BCEX NPOCHH 3aLMTbl 06 MCNpaBAEHUM MPOTOKONA 3acefaHusA, B TOM YMC/IE U B OAHOM C/yyae, Koraa ¢
aHaNOrMYHoM NPocbboit BbICTYNMAO 06BMHEHME (Ybto NPOCLOY CyA YA0BNETBOPUA); UCKYCCTBEHHOE pasaefieHne Aen B OTHOWEHUN
06BUHAEMbIX CyAel N ApYrMX MOLLEHHMKOB, KOTOPbIE YxKe Obliv OCy»KAeHbI A0 HaYana cygebHoro npouecca Hag Cyabamu;
npuvembl, HanpaB/ieHHbIE Ha OFPaHUYEHNE NPaB 3aLUNUTbI, KOTOPbIE TaKKe UCMO/b3YIOTCA B Ae/e NPOTUB -4 XO40PKOBCKOro 1
JNlebenesa (cm. n. 95 HUKe); onopa Ha NOKa3aHWUA KNtOYEBbIX cBUAETENElN 0OBUHEHUA, CAENAaHHbIX B PpaMKaxX OTAE/IbHOro
YFO/I0BHOIO AeNa U B X04e NpeABapuUTeIbHOrO CNeACTBUA, @ HE Ha NOKA3aHWUA Tex e CaMbIX CBUAEeTeNel, AaHHble BO Bpems
camoro cyaebHoro npouecca.

o MockonbKy r-H CaBesitoK MOKa HaxoAUTCA B OTHOCUMTEIbHO A06pOM 34paBun, OH He 06paTMaCca ¢ NPocbboi 0 MPUOPUTETHOM
PaccMOTPEeHUM Kanobbl yKe 1 6e3 Toro neperpyeHHbIM CTPacbyprckum cyaom.

9 Natalya Krainova, “Judge Tells of Kremlin Threat”, Moscow Times, 14 mas 2008 r.

% Conosbes 3aneun B ceoei nporpamme «Con0BbUHbIE TPEAUY Ha pagnocTaHumMn «CepebpaHblil AOXKAbY», YTO «B Poccum
HEe3aBMCMMbIX CyJ0B HET», @ €CTb «CyAbl, 3aBUCMMble OT BoeBa», «Toro camoro boesa, KOTopbI pa3gaeT yKasaHua Boicluemy
apbuTpaxkHomy cyay».

% B rasere «KommepcaHTt» (ctatbsa Onbru MNnewaHosol B: KommepcaHT, N2 79 ot 13 mas 2008 r.) 6b11 ony6/1MKoBaH OTPbIBOK
13 MOKa3aHWUI, AaHHbIX r-Kol BanssuHoi. OHa coobwuna cyay o Tom, 4To oceHbto 2005 r. boeB Nonpocua ee U3MeHUTb CBoe
pelleHme OTHOCUTEIbHO Haa/1eXKallero cobCTBEHHMKA NaKeTa akumii B Npegnpuatumn «ToNbATTMA3oT», KpynHenLwero
npousBoAMTeNs amMMaKa B cTpaHe. OHa ckasana, YTo boes BbICKa3an 3Ty yrposy, Koraa oHa 0TKasanacb UCMONHUTL ero
TpebosaHue. OHa TaKKe paccKasana cyay, 4to boes «Kak npeacTaBUTelb AAMUHUCTPALMN NPE3NAEHTA NPUHMUMAET y4acTme B
3aceaHuAx Bbiclen KBaNMOUKALMOHHOW KONNEMUU Cyaen».

*cm., Hanpumep, maTepuan «IKc-cyabsa ns Camapckoit 061actn o06MBaeTcAa BOCCTAHOBAEHUS NMOIHOMOUNIA Yepes
cTpacbyprckuii cya», A «Pernym», 23 nioHs 2008 r., ony6mMKoBaHHbIN no agpecy: http://www.regnum.ru/news/1018369.html

% Cm., Hanpumep, AnekcaHap OauHUOB, “B 0XnaaHUKM HOBOTO cyaa», «M3BecTua», 1 ceHTabpa 2006 r., onybanKoBaHo no
aapecy: http://www.compromat.ru/main/titov/smarts.htm

97 “CTpacbyprckan npoBepKa Ha Npo4YHocTb”, onybimMKkoBaHo B «MapaameHTcKol rasete», NeNe 43-44 (2295-6).



Bblpa3u coXasieHue B CBA3M C TeM, UYTO el npuwnocb obpatntbcsa B EBponenckmin Cyp 3a
3awmTon ceomx npas. Ewe oanH aenytat [ocyaapctBeHHOM OyMbl, TeHHaaun N'yakos, 3aMm.
npeacenaTtens komuteta FocyaapcrteseHHoW QyMbl no 6e€30nacHOCTU, COrlacHoO CTaTbe B
«He3aBucnmoli rasete»’®, uuTupyioLleii ero BbiCKasbiBaHMe, rOBOPWUA, YTO Xanoba r-xmu
KocTioueHko B CTpacbypr aBnseTcsa cBUAeTeNbCTBOM CEPbE3HbIX Npob/ieM B pOCCUNCKOMN
cynebHoli cucteme. Mo MHeHUIO r-Ha N'yakoBa, B HacToswee BpeMs HabnogaeTcs TeHAeHUns
oTpe3aTb «HeyA0bHbIM» CyAbsiM AOCTYMN K paccMOTpeHuto cyaebHbix aen. XXypHanuct Bnaagnmup
ConoBbeB MHOMO BbiCKa3blBancs No o6omm aenam® u oTMeTUn, YTo B OTHOLWEHUM r-Ha Boesa Ao
CUX Nop He BO3OYyXXAEHO Yro/siIoBHOE AEN0 M He HayaTo Kakoe-nmbo nHoe oduumanbHoe
paccnegoBaHue, HECMOTPSA Ha NOKasaHus, AaHHble cyaben BansBuHoOM B cyae.

76. Bo BpemMsi npebbiBaHMs B MOCKBE Yy MeHSI He 6bi10 BO3MOXHOCTM NMOrOBOPUTb C M-HOM
ConoBbeBbIM, MXo0M BansaBuHOM nnu r-xomn KoCTIOUEHKO, a TakxXe ¢ ABYyMSA aenyTaTamu [yMmbl,
KOTOpble, COrNacHO COObLWEHNSM, BbICTYNUAN C UX NyBAMYHOM noaaepxkon. HekoTopble
He3aBUCUMble 3KCMNePTbl, KOTOPbIX 1 CAPOCK/IA, MOXET /I AaHHOE AEe1I0 CTaTb «J/1aCTOYKOM,
npeaBeLwatowen BECHY», OblIM HAaCTPOEHbI CKENTUYECKN B BMAY TOro, 4to r-H CosioBbeB
06bI4YHO 3aHMMaeT SPKO Bblpa>EHHYI0 MPonpaBMTENbCTBEHHYIO NO3ULMIO. S monarato, 4To cam
¢aKT TOro, YTO BbICOKOMOCTaB/IEHHAsA CyAbs OCMeNuiacb BO BCeyC/bllaHNe NOATBEPANTb, UTO
KPEeMJIEBCKMN YMHOBHWK MbITancsa AaBaTb el yKasaHus, - 3T0 06HaaexuBaroLwWmii 3HaK
BO3pacTalowen yBepeHHOCTN POCCUNCKUX Cyaen; v ToT daKT, YTo BeAyWwmin «MENHCTPUMHON»
HOBOCTHOW NMporpaMMbl OCBELLAET AaHHOE Aef0, NOKa3blBaeT HaM4YmMe onpeaesieHHoMN
ny6nnuyHon, ecnun U He «oduumanbHON» NOAAEPXKKN B agpec Takux cyaen. CoseTy EBponbl
npeactont paboTtaTb C TaKUMU CUAAMU C LeNblo AajibHENLWero yKpenaeHns 3ToM TeHAeHUnn,
3TOM «MaNeHbKOM NacTOYKM», KaK C HEOXOTOW COrlacuncs oAuH N3 MOUX CKEMTUYECKMU
HaCTpPOEeHHbIX cobeceaHNKOB.

c. B3rnaabl BbicOKONocTaB/eHHbIX NpeacTtasmTeneit BepxosHoro Cyaa Poccuiickon ®epepaumm

77. Bo BpeMsi moein BcTpeun B BepxoBHOM Cyae Poccuiickon degepaunm npeacenaTenns
Cyna Jlebenes KpacHOpe4YMBO pacckasbiBan O Nporpecce, caeslaHHOM poccmnckon cyaebHom
CUCTEMOW B TeyeHne nocneaHmx neT. 3HaumTenbHoe NoBbileHne 3apaboTHOM NnaThl, B
pe3ynbTaTe KOTOPOro 3apnjaTbl POCCUINCKUX CyAen CTaau noyTu B TpM pasa npesblwaTb
ypoBeHb BO ®paHumm nnm frepmaHnm (N0 CpaBHEHUIO CO CPEAHUM AOXOA0M paboTalowmx B 3TUX
Tpex ctpaHas’®’), no3BoANNO 3HAUNTENBHO COKPATUTL 3aBUCUMOCTb Cyaei oT «6nar»,
npenocTtaBnsieMbiX MECTHbIMW OpraHamu BfacTu, Hanpumep OT NpeaocTaB/ieHns KBapTmp. S
cunTal, 4To AocTtonHasa 3apaboTHasa nnaTta asnaseTcd Heob6XoANMbIM (XOTA U HE AOCTaTOYHbIM)
BK/1aaoM B 60pbby NpoTMB KOppPYyNuun, B TOM UMC/Ie U B CYAENCKOM Kopryce.

78. MNpeacenatens CoseTta cyaen Poccminckon depgepaunm r-H 3eapeHKo 1 npeacenarens
Bbicwen kBanndukKaunmoHHON Konaermn cygen r-u KysHeyoB nog4epKHy M Nporpecc,
OOCTUTHYTbIN B OGYHKUMOHNPOBaHWN OpraHoB, B KOTOPbIX OHW NpeacefaTenbCTBYOT M 3a4ada
KOTOPbIX COCTOUT B obecneyeHnn He3aBUCUMOCTM cy,qe6H017| B1aCTn «HE TOJIbKO Ha C/1oBaxX, HO
n Ha pgene». MNpeacepartenb BepxoBHoro Cyaa JlebeneB nogyepKHys1 «4yBCTBUTENIbBHOCTb>»
CBOEro cyga K BOMpocaM He3aBMCUMMOCTU WU BaXXHOCTb POJIN €ro cyaa B KOHCY/bTUPOBaHUM
npaBuTenbCcTBa U FocyaapcTBeHHOM [lyMbl N0 BONpocaM AasbHenwero coBepLeHCTBOBaHMS
npoueccyasbHOro U MaTepuanbHOro 3aKoHo4aTeNbCTBa, HanpaB/IEHHOro Ha yCKopeHue 1

% AHgpeit Kynnkos, «HesaBucumas raseta», 1 uiona 2008 r., matepuan onyb6anKoBaH no agpecy:
http://www.ng.ru/politics/2008-07-01/4_femida.html

* cm. Bnagumup Conosbes, «CyaebHan nyctota. EBponeinckuin cya no npaBam YesioBeKa NPUHAN K PACCMOTPEHUIO U
NPOBEpPUT 3aKOHHOCTb NINLIEHUA NONHOMOYUNI Cyabu apbuTparkHoro cyaa Camapckoi obnactn Hagexabl KocTioueHKo 3a ee
peweHuna no «TonbaTTnasoTy», Treli.ru ot 24 nioHa 2008 r., maTepuan onybaMKoBaH No agpecy:
http://www.compromat.ru/main/mix/mahlaykostuchenko.htm; Conosbes yTeepxaaert, 4to nosyunn Konum pacwndpoBok
cTeHorpammbl 3aceganuna KsanndukaumoHHon konnernm ot 1 pespana 2006 r., rae NnpeanoNoKUTeIbHO FOBOPUAOCH O
npocaywuBaHun TenepoHoB, YTO NOATBEPKAAET Kanobbl cyabu KocTioueHKo.

100 e, European Commission for the Efficiency of Justice (CEPEJ), European Judicial Systems, Edition 2008, Tables 91 and 92: B
Hayane cBoei Kapbepbl cyabk B FepmaHum nonyyatot 0,9 cpegHuMX roaosbix 3apaboTHbIX Naat B Ffepmanuu, 1,2 — so PpaHumm, 3,2 —
B Poccuun n 4 — B BennkobputaHum (AHIAMKM 1 Yanbce). BbICOKONOCTaBAEHHbIE CyAbu NoayYatoT B FfepmaHum 2,1 cpegHioo rogosyio
3apaboTHyto naaty, 8o ®paHumm — 3,5, 8 Poccun — 7,5, a B BenimkobputaHmm — 6,5. B 6onbLUMHCTBE €BPONENCKUX CTPAH CyAbU
NoAy4atoT NpUMepHO B 2-3 pa3a 6osblue cpesHero ypoBHA MO CTpaHe B CyAax HU3LWeN MHCTAHLMK U NPUMEPHO B 4,83 pa3a bosblie
— B CyAax BbICLIEN MHCTAHLUW.



JanbHenwy «npodeccuoHannsaumio» AesaTeNbHOCTU cyaoB 6e3 HapyLlweHusa Kaknx-nmbo npas.
Mpeacepatens Jlebenes TakXKe NPUBETCTBOBAS LWAarn K camoynpasieHuio cyaebHon snacty,
npeanpuHsaTbie ¢ 1998 r., nyTeM nepegayun NoOJIHOMOYMM MO YrNpaBAEHUIO CyAaMn OT
MUHUCTEPCTBA IOCTULNN B «LEHTpasibHOE yrpasBfeHUe no OTNpaBAeHUO NpaBoOCyaANns»,
Haxoasileecs B paMmkax camoro BepxosHoro Cyaa. N'eHepanbHbI AMPEKTOP 3TOr0 ynpasieHus,
B paHre MMHUCTpa, Ha3Ha4vaeTcsa npeacenatenem BepxosHoro Cyaa nocne coBellaHms C
npeacenaTeneM cyaenckoro coseta. B coctas Boeicwen kBanndbukaumoHHom konnermm (29
cyaen) BXoasaT AeBATb CyAel KOANermn CyaoB No rpaAaHCKMM U YronoBHbIM AenaM, AeBSATb
cyaen apbuTpaxHblX CyaoB, AEeCATb Y1eHOB, Ha3HadeHHbix CoBeToM Pegepaun n 04auH,
Ha3HauyeHHbIN MNpe3ngeHToMm Poccuiickonm ®epepaumn. N-H KysHeloB ynoMsaHY O TOM, YTO
KBaNMMOMKaALUNOHHON KONNernm yaanocb OTpasmTb NOMbITKN U3MEHEHUSI €e COCTaBa, C MOMOLLbIO
obpaleHns K eBponenckuM ctaHgapTaMm, KoTopble NpeaycMaTpuBatoT, YTO Kak MUHUMYM
NOMOBMHA YJI€HOB A0MXKHbI 6bITb CyaAbsaMU. KaHANAATYPbl HA BaKaHTHbIE CyAenCKne AOMKHOCTH
(B TOM ymMcne B BbICLUMX CyAax, 3anoHAEMbIE NMyTEM MOBbILLEHNA) aHOHCMPYHOTCA Yepes
CpeAcTBa MaccoBOM MH@OpMaumn. PeweHnsa n pekomeHgaummn Konnernm aomxHel 6biTb
MOTUBUPOBAHHbIMK — 1 3TO TpeboBaHne HeaaBHO noavYepkHYN KOHCTUTYUMOHHBIN Cya
Poccuiickon ®epepaumnn. MNMpeacenatens BC JlebeaeB Takxe ykasas, uyTo He obnagaeT npaBom
ronoca B KeanndukauymoHHon konnerun. OH OTKNOHW NpeanoXeHne, BHECEHHOE rpynnomn
cyaen, o ToM, 4Tobbl U3MEHUTb 3TO COCTOSHWE A&, MOCKOJIbKY nofnaraet, 4to 6e3 Hero
Konnerus cMoxeTt pabotaTb B 60/51€e CNOKOMHOM U T’MH6KOM KJlto4e.

79. B TOM BuAe, Kak OHa U3/0XeHa Bbllle, MHCTUTYLIMOHANbHAA CTPYKTYpa BbIFNSANT
[I0BOJILHO MPOrPECCUBHO, B TOM YMC/E U MO CPABHEHUIO C APYTMMU NOCELLEHHBIMU MHOIO
ctpaHamun: CoeanHeHHbIM KoponescTBoM, ®paHumelt n ocoberHo Mepmanueiil®t. OgHako u3
OTBETOB MOMX COBECeJHMKOB Ha BOMPOCHI, 3aAaHHble C Liefiblo OLeHKW peanbHOoro
(YHKLMOHMPOBaHMS 3TUX OPraHoB, CO3Aan0Ch HECKOMIbKO MHOE BrevaT/eHue.

80. B oTBET Ha BOMNpPOCHI, Kacalowmecss METOA0B, C MOMOLLbIO KOTOpPbIX obecneynBaeTcs
COrnacoBaHHOCTb U €ANHCTBO pPeLleHU pas3InYHbIX CyAebHbIX MHCTaHUUN B Poccnnckon
®enepaumnn, npeacenatens BC Jlebepes kpacHopeumBo 06pucoBan TpaanLmio, KOTopas
cobnogaeTcs B TeYeHNe «AeCcaTUNETU», N COrNacHO KOTOPOW KaXxaon npeacegaTtens cyaa, B
TOM 4YMCNE N OH CaM Kak npeacepaTtens BepxosHoro Cyaa, NnpoBOAMT BCTPEYM N COBELLAHUS CO
CBOUMM CYAbSIMU, COTPYAHMKAMM U KOHCYJ/IbTaHTaMK, B Xo4e KOTopbiX 06CcyxaatoTcs
aKTyasnbHble gena. Ansa noaaepxaHunsa obleHns ¢ cyaamm B Apyrnx pecnybnmkax u obnacrax
NCNonb3ylTCa faxe BnaeokoHdepeHumn. OHM TakXe NCMNosib30BanuncCh A1 pacnpoCTpaHeHUs
peweHnii EBponeickoro Cyaa no npaBaM 4esioBeKa B OTHoweHun Poccuiickon ®epgepaumu.
OpHako nobble TakmMe KOHTaKTbl C CyAbSMU B OTHOLLUEHUM AN, HAXOAALWMXCA Ha paCCMOTPEHNM,
6b1nn 661 «HenpaBunbHbIMKW», [-H Jlebeaes cocnancs Ha Tenenporpammy, kotopas 6bina
nokKasaHa MHOro f1eT Ha3aj, U B KOTOPOM OAWH M3 aenyTaToB [0CAyMbl 3a8BWJ1, YTO MNOMPOCUI
ero (r-Ha Jlebegesa) NoBAUSATb HA MCXOA OAHOrO peweHns. OH OTBETU, YTO He AOJIXKEH aenaTb
TaKuX BeWeEN N eMy NpULLNIOCh «CAEPXMBATb CBOW rHeB». B 0TBET Ha MOM BOMPOC OTHOCUTENBHO
Aena KyZewknHom, oH oTKasancs oT npeaBapuTeNnbHbIX CY>XAEHUI 40 BbIHECEHMUS
OKOHYaTenbHOro peweHnsa Eeponerickoro Cyaa.

81. OTBETbl HAa MOM BOMPOCHI, CBA3AHHbIE C KPUTEPUAMU OLEHKN KOMMNETEeHUNN CYAeln B
Lensax NpoABMXEHMUS Mo cnyxbe nnn B HEKOTOPbIX C/lydasiX npekpalleHus NoJHOMOYMN,
OCTa/INCb HECKOJIbKO HEACHbIMWU. BblN0o YNOMAHYTO 0 TOM, 4YTo Konnerns npMHUMaeT BO
BHMMaHWeE TO, «BbIHOCU/IN NN CYAbW NpPaBUSibHblE PELLEHNS», N «NPaBOBble HapyLeHNs»,
AONyLEeHHble CYyAbSMU, KOTOPbIE MO/ NPUBECTU K AUCLUMMNIMHAPHBIM MOCNEACTBUSAM, KaK MHe
nokKasasnocb, BKAOYanu Te gena, peweHns no KoTopbiM 661 OTMEHEHbI B pe3ynbTaTe
06>xanoBaHUsa - 04HAKO He «MexXaHW4YeCKn», a B pesyfibTaTe aHanun3a AaHHbIX peweHnin. M-H
Ky3HeuLO0B B OTBET Ha Npocbby 0 pasbsCHEeHUN MHPOpMaunmK, ykasan, 4to Konnerms He
OLEHWBAET CNpaBeAsIMBOCTb UAN NETMTUMHOCTbL peLlEHNS, a TOIbKO NpaBoBble OWN6KY,
AOonyLeHHble CyAben, HanpuMep, eCnu OH YNyCTUA U3MEHEHWE B 3aKOHOAATENbCTBE UM BblHEC
OTKPOBEHHO He3akoHHoe pelweHune. MNMpeacenatens BC Jlebenes nobasun, 4yto paboTa cyaen
oueHuBaeTCcs pas B nonroaa wnu roa. Ecnu okasbiBaeTcs, UTO CyAbS HE NpUrogeH Ans
NCNONTHEHNA 3TOM PyHKUMN, NpeacesaTesnb CyAa MOXeET NONPOCUTb MPUHATUS ANCLUUMNIIMHAPHBIX
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mMep KBanudukaunoHHOM konnerven. NMpobnembl 3aaep)KeK MOryT NPUBECTU K OTCTPAHEHUIO OT
OO/IKHOCTU, paBHO KaK M HefoCTaTOYHOe KayecTBo (HanpuMmep, HECKOIbKO peLLeHni,
OTMEHEHHbIX CYAO0M BbICWIEN MHCTaHUMK). HapylweHne 3akoHa He 06s3aTesibHO A0O/KHO 6bITb
AonyweHo yMbIWTEHHO. V|HOF,CI,a CyAbsaM 6bin0 HGOﬁXO,CI,VIMO AaTb NMNOHATb, YTO OHU Bbl6paﬂl/l He
Ty npodeccutio.

82. B oTBeT Ha Mon Bonpoc r-H KysHeuoB ckasan, YTo npekpalleHne nosiHOMOYNI Cyabn
NPONCXOAUT «4Ype3Bbl4aHO peaKko» 1 npmueen undpy - 56 cnyyaes «40CPOYHOro npekpalleHms
nosiHoMouun cyabm» (T. €. yBoNibHEHUS). Ha Mol B3rnsig, 3TO YMC/I0 AOBOJSIbBHO BE/AUKO, C
y4yeToM MNOSIHOW CTabubHOCTM TPYAOYCTPONCTBa (MOXM3HEHHbINM CPOK), KOTOPON 06bI4HO
NONb3YHTCSA CyAbW. B BUAY NprBeAEeHHbIX Bbille CBUAETENbCTB ObIBLUMX CyAen, YNCIO Cyaen,
KOTOpble yX0AST B OTCTaBKYy «406p0OBO/IbHO», MOC/e TOro, Kak UM AenatT Takoe npeasioxXeHue
(4TObbI COXPaHUTbL X NMPaBO Ha NEeHCMOHHOe obecneyeHmne), BNOAHE MOXET 6bITb U Bhille.

83. B cBeTe BCTpeY C BbICOKOMNOCTaBAEHHbIMY NpeacTtasmTensamm BepxosHoro Cyaa, ¢ ogHom
CTOPOHbI, U BEAYLWMMN HE3aBUCUMbIMW 3KCNepTamu, 6bIBLUMMU CyAbSAMU U aiBOKATaMn — C
OPpYroNn, y MeHs CNoXuAoCb BnevaTiieHne, 4To pOCCUNCKME Cyabn A0 CUX MOP U, BO3MOXHO,
haxe B elle 60/blIel CTENEHU, HAXOAATCA MO CEPbe3HbIM AaBeHUEM, BbIHYXAAKLWMM UX
«@YHKLUNOHMPOBATL» TakK, Kak OT HMX 3TOro OXWAaT BNacTu npeaepxatwme. HeckonbkKo
He3aBMCUMbIX HabnogaTenen pacckasann MHe, YTO NMpakTuka «TenedOoHHON CTULMN» -
TEPMUH, NO COOBLEHNAM, NCNOJSIb30BaHHbLIA B KOHLUE 2008 r. MUHUCTPOM BHYTPEHHUX Aen
Pawmnaom HypranvesbiM'®? ana onucaHmns cnyyaes, Koraa cyfbu NonyyaroT TenedoHHbIe
3BOHKW, W 3BOHSILLME FOBOPAT UM, KaK cnefyeT pas3pewnTb TO WU MHOEe AeNno, - AeNCTBUTENbHO
npeteprnesa HEKOTOPOE pasBuUTUE, OAHAKO HE B CTOPOHY yBeNIMYEHUNS HE3aBUCUMOCTU: CyAbK,
OTYaSAHHO CTPEeMSLUMECH NMPaBUIbHO NpeayraaaTth XefaHne CBOUX «BblEeCTOALWNX
Ha4yanbHMKOB», BCe Yale 6epyT TpybKy camu, 4Tobbl CNPOCUTL 06 MHCTPYKUMSAX, @ HE HECTU
NocneacTBMs HEBEPHOW aoraaku. Moe cobCTBeHHOE BneyaTneHne, COCTaBieHHOe B TOM Yucne
Ha OCHOBaHWM 3HAYUTENbHOMO YNCAA OTCTPAHEHHbIX OT AO/XKHOCTU CYAEN B COOTBETCTBUMN C
peweHneM KBanndukaLuMoHHOW KOANErum n Beca, NpnaaBaemMoro coaepXaHuo peleHnii B
npouecce aTrectaumm cyaen, 3akioyaeTcs B TOM, UTO POCCUNCKME CYyAbU MO-MNPEXHEMY
paboTaloT B aTMOcdepe, KOTopas CPOAHWN MOXU3HEHHOMY «UCMbITaTE/IbHOMY CPOKY>», U UYTO
KBanudunkaunoHHaa konnerusa ewe He obpena no npaBy CBOEW poOSu, COCTOSALEN B 3alUnTe
HEe3aBMCUMOCTWN BCEX CyAeN, B TOM YMUC/E U TeX, KTO OCMEIMBAETCS BbIHOCUTbL peLleHuns,
BbI3blBalOLME HEAOBOALCTBO BnacTtein. Cyabu, KOTOpble B 3TOM aTMocdepe nrpatoT CBOKO posib B
NOJIHOMN HE3aBUCUMOCTU, A0 CUX NOP MNOABEPralTCA CeEPbe3HOMY PUCKY NUWNTLCA paboThl, U
3aCNYXMBaT BCAYECKON NOAAEPXKKN, KOTOPYI OHM MOFYT MOAYYUTb KaK B POCCUNCKOM
obuwectse, Tak n ot Coseta Esponbl.

d. Cyabl npuUcAXKHbIX — KAtoyeBas pedopma noa yrpo3om?

84. BBeaeHne cyoB NPUCSHbIX B HEKOTOPbIX Clly4asiX, BO3MOXHO, nocnocob6cTBoBano
6osniee KpUTUYHOMY NMOAXOAY K OLIEHKE AOKa3aTesNbCTB, C CONYTCTBYHOLWMM 3TOMY NOABEMOM
yMcna onpasaaTefnbHbIX NPUrOBOPOB, 0OAHAKO H6OBLUMHCTBO A&/ MO-MNpeXHeEMY
paccMaTpuBaeTcsa npodeccnoHanbHbIMU CYAbSIMU U rpaXKaaHCKUMK 3acepaTtensmMun. HepgasHue
3aKoHoAaTesNbHblE NpeAsIOXeHMs HanpaB/ieHbl Ha AaJsibHENLWee CoKpalleHe BO3MOXHOCTU ANS
NOACYANMbBIX MPOCUTb, YTOBbl NX CYAN CYA NMPUCSIKHBIX, NCKAKOYas UX B Aenax, CBA3aHHbIX C
TEPPOPUCTUYECKON AEATENBbHOCTbIO, FOCYAAPCTBEHHON N3MEHOMW, HAapYLUEHUSAMMU
rocyapcTBeHHON 6&30MaCcHOCTN U TallHbl U «3KCTPEMU3MOM>». PedpopMaTopbl cuMTatoT 3TO
npeanoXeHne WaroM B HEBEPHOM HanpasBfeHMN, 0CO6EHHO B cOYeTaHUM C CONYTCTBYHOLWNMMU
3aKOHOMpPOEKTaMM, HanpaBNEHHbIMN HA AalbHeENLWee pacllMpeHNe paMOK COOTBETCTBYHOLLNX
NOOXEHWUI YIrO/I0OBHOIO KoAeKca.

e. AABOKaTbl 3aLLUTbI - pUcKoBaHHaA npodeccma?
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85. XoTsa aaBokaTtaMm 3awmThl popmanbHO bbina npenocrtaBneHa 6onee 3HauYMTeNnbHas ponb B
CUCTeMe YrosIoBHOro CyAONpoM3BOACTBA, Ha NpakKTUKe ocTatoTca npobreMbl ¢ obecrnevyeHnem

[IOCTaTOYHOro KayecTBa v aBTopuTeTa agsokaTtos®3,

86. bonee TOro, B «AENUKATHbIX» AeflaX OHW TakKXe 4acTo CTaHOBATCS XXepTBaMu
3anyrmueaHusa un penpeccuii’®. 9 yxe onucbiBana 3n10K10YEHNS aABOKATOB, NPEACTaBAABLINX -
4 Xonopkosckoro u Jlebeaesa Bo BpeMsi NepBoro cyaebHoro npouecca Hag HumMn'®®, K
COXaseHWto, AaBNeHne Ha HUX NMpoAOo/XKAETCSa C HeocnabeBatoLwen CUIo U BO BpeMSA HOBOIro
cynebHoro npouecca. B yacTtHocTn, agBokaT r-Ha XoaopkoBckoro KaprnHa MockaneHko
obHapyxuna HebonbLIoe KOANYECTBO XMUAKON pTYTU B CBOeN MawunHe B CTpacbypre B Hosi6pe
2008 r.1%, B no3e, KoTOpas He AoMKHa 6bina OKka3aTbCs CMEPTENIbHOWM, HO, TEM HE MeHee,
noasepria cepbe3HoOMYy pUCKY ee CO6CTBEHHOE 340POBbE W 340POBbE €€ CEMbM, B TOM Uucne
[BYX HelaBHO YCbIHOBJIEHHbIX el0 ManeHbkux aetein'?’. Nles MoHomapes, oanH M3 BeayLIMX
POCCMNCKNX NPaBoO3alUNTHUKOB, OTKPOBEHHO M CMes0 BbICKa3bIBAKOLWMIACS B 3aLLMTY r-Ha
X0A0pKOBCKOro, n otey ageokaTta EneHbl Jlunuep, ewe og4HOro KAK4YeBOro 4ieHa aaBoKaTCKoOM
KOMaHAbl r-ra Xo40pKOBCKOro, 6bis1 )XeCcToKo M36mT No NyTM AOMOM CO BCTPEeYn CO MHOW B
Mockse, B oduce ero HMO°®, 3Tn HanageHns AeNCTBUTENBHO BOCMPUHUMAIOTCA TEMU, KOFO OHU
KOCHY/IMCb, KaK npeaynpexaeHue n akTbl 3anyrmBaHns, HanpasieHHble Ha TO, 4Tobbl ocnabutb
NX PEeLIMMOCTb 3allMLAaTb CBOUX KJIMEHTOB. 51 HE MOry He COrnacuTbCsa C UX nHTepnpeTaunen, u
1 B LLOKE OT TOro, Yto BsacTn Nnbo He xenatwT, 1Mbo He

CNOCO6HbI 3aWMTUTb 3TUX OTBAXHbIX aBOKATOB U UX PoACTBeHHMKOB .

87. Bo BpeM4 cBoero em3nta B JIoHAOH, a NOToM ewe B bepnunHe, 4o cBoero otbesaa B
MockBy, MHe BeCbMa NoApobHO pacckasanu paboTtatowme B BennkobputaHum opuctel doHaa
«Ipmutax»/HSBC o nouyTtn HeBeposiTHOM (0OAHAKO uMewLwen ybeantenbHble NoATBEPXKAEHUS)
NCTOPMWN HanaAeHUd, B KOTOPON, cyas no Bcemy, 6blaiv 3aMellaHbl BbICOKOMOCTaB/IeHHbIE
OOMKHOCTHbIE NLa, Ha MHOCTPAHHOIO MHBecTopa, KoTopbl A0 2006 r. 6bin caMbiM KPYMHbIM
WHOCTPaHHbIM NHBECTOPOM Ha POCCUIMNCKOM (POHAOBOM pbiHKe. B 4yacTHOCTKU, BCe aaBoOKaThl,
npeacrasnsaswme nHtepecbl HSBC/ «SpMutax» B Poccminckon ®egepaumn, noaBeprimch
3anyrMBaHuMsaM U npecsefoBaHUo CO CTOPOHbI OPraHoOB MUAMUMKU B XoAe 06bICKOB U AOMNPOCOB B
KayecTBe CBMAeTeNeN B HapyLleHne NpuBuIErmn CBS3n Mexay aABoKaTOM U KIneHToM. 20
asrycta 2008 r. MmnuMumsa coseplunia HaneT Ha MOCKOBCKNE OPUCHI BCEX IOPUANYECKNX DUPM,
npeacrtasnaowmx nHtepecbl HSCB 1 «3pMuTaxa», B YacTHoCTM 6asunpytowencsa B Mockee
amMepukaHckolh dupMbl «daliepcToyH JaHkaH» M Ha 0dUCbl HE3aBUCMMbIX aiBOKaTOB Jayapaa
XalpetanHosa, Bnaaumupa MNactyxosa n Baanma Mopdena'®. Bo spemMs 06bickos
[OBEpPEHHOCTU, BblAaHHbIE aaBoKaTaM Ha npeacTtaBneHne nHtepecos HSBC B cyaebHbix
pasbupaTenbCcTBax, Ha3HAYEHHbIX Ha Ty Heaento, 6bINM U3bATbl MUIMLWEN, UTO NpeACTaBaseTcs
MONLITKOM BOCNPenATCTBOBaThL NonbiTkaM HSBC npeceyb npoucxoasiiee moleHHnyecTso

w3, Vogler, A World View of Criminal Justice, 2005.

Cm. Christian Lowe, “Russian defence lawyers in hazardous profession”, Reuters, 23 ntona 2007 r., matepuan onybamkosaH
no agpecy: http://www.reuters.com/article/inDepthNews/idUnited StatesL2171073820070723

%% Cm. Doc 10368 (2005), “The circumstances surrounding the arrest and prosecution of leading Yukos officials”,
nn. 20-42.

106 06wt 0630p CO CCbIZIKAMM Ha JONONHUTE/IbHbIE MAaTepUasbl MOXKHO HaT B pybpuke “Times Topic”, NY Times oT 19 mas
2009 r., http://topics.nytimes.com/top/reference/timestopics/people/m/karinna_moskalenko/index.html; B anpene 2009 r-xa
MocKaneHko gana MmHe Noapo6HbIi OTYET 06 3TOM MHLMAEHTE M O HbIHELLHEM COCTOSHUM pacciefoBaHusA, KOTopoe BeayT
¢dpaHLUy3CcKMe BAacTu.

97 paccnegosaHme, KOTOPOE NPOBOANTCA BPaHLLY3CKOM NOAMLMEN, eLue He 3aKOHUYEHO, OAHAKO NPeLCTABAAETCA, UTO
rMnoTesa, BblABMHYTas B €r0 Havyase, 0 TOM, YTO NpeablAyLnii BAajenel, MalluHbl pa3bun B Heli TEPMOMETP B Hayase /1eTa, He
COBMECTUMA C KOIMYECTBOM PTYTH, HAWAEHHbIM B MaLlUMHE B OKTABPE, C Y4ETOM CKOPOCTU UCMAPEHUA KULKOW PTYTH.

198 Cpm. moe 3asiBNEHMe B CBA3M C AaHHBIM MHLMAEHTOM, ONyBAMKOBaHHOE Ha caiiTe Accambnen no agpecy:
http://assembly.coe.int/ASP/NewsManager/EMB NewsManagerView.asp?ID=4527

199 9 3agana FeHepanbHOI MPOKYpaType BOMPOC O pe3y/bTaTax CAACTBUA N0 GaKTy HanageHUs Ha r-Ha NToHOMapeBa, OAHAKO
B OTBETE /ILLb YKa3blBaJIOCh, YTO YrO/0BHOE Ae/10 6bi10 BO36YKAEHO M COOTBETCTBYIOLLME CNEACTBEHHbIE AENCTBUA NPOBEAEHDI.

19 0paep, cornacHo cooblueHUAM, Bbin MONYYEH CNeAOBATENEM YNIPABAEHUA BHYTPEHHUX AEN, KOTOPbIA He Bbl
YNONHOMOYEH Ha 3TO, MOCKO/IbKY 06EKTOM 06bICKa 6bINN NOMELLEHNA OPUANYECKOW GUPMbI.

"1 Elle 04HMM CTPaHHBIM COBNaAeHMEM ABAAETCA 40CTaBKa DHL MeHee yem 3a yac 4o obbicka oduca r-Ha XalipeTAnHoBa
nog03puUTENIbHOM NOCLIJIKM B TOT e caMblii opuc. ITa nocblsika bblna oTnpasneHa us geno DHL B oxkHOM JIoHAOHe ABYMS
rOBOPUBLLUMMM MO-PYCCKU MY}KUMHAMM, KOTOPbIE PAaCcNIaTUANCh HAIMYHBIMU (O YeM, Cyaa NO COOBLLEHMAM, CBUAETENBCTBYIOT
n3obpaxkeHuna kamep CCTV, umetowwmecsa B pacnopaKeHMn N0HA0HCKOW noauumm). Ha nocbiake 6bin I0XKHO YKasaH agpec
NIOHAOHCKOro oduca «IpMuTaxk Kanutan» B KauecTse agpeca OTNPaBUTENA, UMA HECYLLECTBYIOLLErO IMLA B KAYeCTBe OTNpaBuTeNs
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88. B koHue aBrycta 2008 r. Bce agBoKaTbl, KOTOpPblE HE3ABUCUMO NPEACTaBAAIN NHTepechI
HSBC n doHaa “SpmuTtax» - r-ga XanperamHos, MactyxoB un Fopdenb, - KOTOPbIM yAanocb
BCKPbITb MOLUEHHNYECKNE MPETEH3UN B OTHOWEHUN KOMNaHun HSBC, n KoTopble HaxoAuINCh B
npouecce o6)kanoBaHUS JIOXHOro pasbupaTtenbcTsa o 6aHKPOTCTBE, MONYYUIN NOBECTKU OT
Ka3aHCKOW MUINLUNK SBUTbCS Ha AOMPOC B KayecTBe CBMAeTeNen B HapyleHue cT. 8
pOCCMNCKOro 3akoHa o6 agBokaType, KOTopas 3anpelwaeT AonpalineaTbh aBOKaTOB B CBA3MN C
AeniaMn, No KOTOPbIM OHM OKa3blBaOT IOPUANYECKYIO MOMOLLb.

89. 24 Hos6psa 2008 r. HezaBucuMbIn aaBokaTt Ceprei MarHUUKKUn, KOTopbin noMmoran HSBC
N «DPpMUTaXy» packpbiTb aKkTbl MOWEHHWYECTBa M 310ynoTpebneHns A0MKHOCTHbIMMN
nonHoMouunsMn, 6bin apecToBaH M NOMeELWEeH B NpeaBapuTesibHOe 3akstodeHne. B TOT e caMmbii
OeHb B ero aABoOKaTCKOM odunce munmumen 6bin nponsseaeH obbICK U, B HapyLUeHMe HOPM
POCCMNCKOro npoLeccyasnbHOro 3akoHogaTebCTBa, agBokaTty dupmbl He 6b110 paspelueHo
NpuUCyTCTBOBaTb BO BpeMs obbicka. Mo cnosaM aaBoKaToB r-Ha MarHUTCKOro, ero HU pasy He
AOMNpPOCUNIN B TEYEHME YeTbipex MecsueB C TOro MOMeHTa, Kak cya 26 HosA6psa 2008 r. sbigan
pa3spelleHne Ha B3SATME ero noj CTpaxy; npeasaputenbHoe 3akntodeHne B 6ecyenoBeyHbIX U
YHUXaIOLWMNX JOCTOMHCTBO yCNoBMAX ! 66110 NpoAneHo elle Ha Tpu Mecsua 13 maprta 2009 r.
Ha OCHOBaHWUM HEO6XOAMMOCTN NPOBEAEHNS TEX XEe CaMbIX CNeACTBEHHbIX AEACTBUI, KOTOpble
6bI11M NPUBEAEHbI B KAYECTBE M3HAYanbHON MPUYMHBI €ro B3ATUA NoA cTpaxy'>. B oTHOWeHUH
Apyroro topucrta, pabotaswwero Ha ¢oHa «IpMutax» n HSBC, r-Ha Dayapaa XanpetamHosa, B
KoHue Hosi6ps 2008 r. 66110 BO36YXAEHO YIrOJIOBHOE A€/10 HA OCHOBAHUK KOOI
NCNONb30BaHUA UM HeAEeUCTBUTENbHOWM AO0BEPEHHOCTU, HEB3Upas Ha 6osiee paHHUE pelleHns 1
nokasaHmsa gupektopos HSBC, npu3HaBLLINX AEeNCTBUTENbHOCTb €ro 4OBEPEHHOCTH. 2 anpens
2009 r. yronoBHOE A€/0 MO TEM X€ OCHOBaAHUAM 6bi10 BO36Y)KAEHO B OTHOLIEHUU I-Ha
MacTyxoBa.

90. A BkIKOYMAA BOMNPOCHI O NPEANOIOXMNTENbHOM NpecneaoBaHUM agBokaToB poHAa
«IpmuTtax»/HSBC n o B3aTumn noa ctpaxy Cepresd MarHUTCKOro B CBOM NMCbMa, KOTOpble 6blau
HanpaBneHbl HayanbHUKy CneacTBEHHOro KomuteTa u FeHepanbHoMy npokypopy'!. B oTseTe,
nonyyeHHoM u3 CneaCcTBeHHOro KoMuUTeTa, NOATBEPXAAN0Ch, YTO M-H MarHMTCKMn 6bin
[ONPOLLUEH B KaYecTBe CBUAETENS MO OAHOMY KOHKPETHOMY yrofioBHoMy aeny'!®, ogHako
YTBEPXAAaN0Cb, YTO HUKAKMX MPUHYANTENbHbIX AEACTBMIN B OTHOLLEHWUN HEro He COBepLUasioCb»
W, B YaCTHOCTM, YTO MO CTpaxy OH «He 3aknt4yasnca». B pesynbTaTe CBepku 3TOro oTeeTa C
aABoKaTaMu r-Ha MarHMTCKOro, KOTopble nNpeaocTaBuin MHe AOKYMeHTasibHble A0Ka3aTenbCTBa,
noareepxaawmwme dakT ero B3aTMs No4 CTpPaxy, oKasasnocCb, YTO r-Ha MarHMTCKOro B35uM nojg
cTpaxy no apyromy aeny (nog apyrum Homepom'®), koTopoe Takxe 6bi10 cBS3aHO C
KOMMIEKCOM Aen «DpMmuTtaxka». OteeT CneacTBeHHOro kKommuteTta 6b1s10, KaK MUHUMYM, Jierko
NOHSATb HEMpPaBUbHO. B BMAYy 3TOro oTBeTa M Ha OCHOBAHWUM YeTKUX yKa3laHui (aaT, MecT,
BOBJIEYEHHbIX NINL, B TOM YMC/Ie CO CTOPOHbI NPaBOOXPaHUTENbHbLIX OPraHoB), NOJYYEHHbIX OT
a[lBOKATOB, AENCTBYOWMX OT MMeHn HSBC/dboHaa «DpmuTax», 1 He ybexaeHa, 4to Mory 6e3
AanbHeNnLWmnxX BONPOCOB NPUHATbL AOMONHUTENbHbIE 3asBNEHNs, CoaepXalmecs B OTBETE, O TOM,
4YTO «aABokaTbl, paboTatowmne Ha koMnaHnio HSBC/«3pMuTax», AOMNPOCY He NoABepranmncb»,
YTO, ONATb-TAKM, BO3MOXHO, OTHOCUTCS NNLWb K Aefly No4 KOHKPETHbIM HoMepoM. OTBeT,
NOSTyYEeHHbI B CBS3W C 3TUM AesIOM U3 eHepanbHON NpoKypaTypbl, 605ee ToueH, MOCKObKY B
HeM nNpusHaeTcs dakT B3ATUS NoA4 CTpaxy r-Ha MarHuMuKoro n ykasblBaeTCs, N0 KakuMm
O6BMHEHMSIM OH COAEPXMUTCS NOA CTpaXKen - No YrosioBHOMY Aeny, Bo3byxaeHHOMY 4 okTabps

M COAEPXKanncb NOANOMKHbIE AOKYMEHTbI. lOpucTbl poHAa HSBC/ «IpmUTaxK» paccMaTpmBaloT 3TO Kak ABHYIO NOMbITKY NOACTPOUTb
NI0XKHOe 06BMHEHME B OTHOLEHMM M-Ha XalpeTANMHOBA M ero KIMEeHTOB.

"2 1o cnosam ero afi1BOKATOB, OH COAEPKMUTCA B NEPEnO/IHEHHOW Kamepe C TapakaHaMu, B KOTOPOM 60/1blue 3aK/T0YEHHbIX,
Yem CnasibHbIX MECT, MOCTOAHHO FOPUT CBET, OTCYTCTBYET KaKas-1Mbo NpMBaTHOCTb NPW NOIb30BAHUW TyaneTom, Ayl paboTaeT
BCEro pa3 B HEZE/0 B TEYEHUE AECATU MUHYT, MOMELLLEHWE NJIOXO BEHTU/IMPYETCSA, @ NPOUTUCH MO 3aKPbITOMY ABOPY pasmepamu 3
X 5 M MOXHO NULIb MeHee Yaca B AeHb.

B Nocravosnene TBepcKoro paioHHOro cyza r. MocKBbl Ha OCHOBaHMUM xoaaTaicTea cnegosatens O. . CuabyeHko ot 3
mapTa 2009 r. (Konua 1 nepeBos, UMeLOTCA B MaTepuanax); Xo4aTancTBo CCbIIAeTCA B TOM YMC/Ie Ha HEOBXOANMMOCTb YCUANUTD
pO3bICK r-Ha Yunbsama bpayaepa, HECMOTPA Ha TO, YTO ero MectToHaxoXxgeHuve (B JIoHAOHEe) NPeKPacHO U3BECTHO BAACTAM.

14 Cm. n. 66 Boiwe.

Oeno Ne 374015.
Jeno Ne 153123.
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2004 r. cnepoBaTensaMn MnHMCTepcTBa BHYTpeHHUX aen Pecnybnunkn KanMmbikusa no dakTty
YKNOHEHUs OT ynnaaTel Hanoros. OAHaKo B OTBETE He 06bsACHAETCs, novYeMy OH 6bin apecToBaH
B HOsi6pe 2008 r. 1 HM pa3y B TeYEHUE HECKO/IbKMX MECSLEeB He aonpoLlleH. B
NPOTUBOMNOJIOXHOCTb 0TBeTY CneacTBEHHOrO KoMuUTeTa, MeHepanbHasa npokypaTtypa npu3HaerT,
4YTO B OTHOLWIEHUN agBokaTos, paboTatowmx ¢ HSBC/ «DpMutax», a UMEHHO r-4 MarHuTckoro,
XanpetanHoBa u MNMactyxoBa 6bin Bo36yAEHbI YronoBHble Aena (B OTHOWEHMX NOCNeaHero
eule 1 3a «MCNosb3oBaHUe NoaaeNbHbIX JOKYMEHTOB> ).

91. l'eHpn MapkoBuY Pe3HUK, Npeaceaatenb MOCKOBCKOM aABOKATCKOW Manatbl, coobwmn
MHE, 4YTO o6pau.|,anc;| C MNCbMOM K Ha4a/lbHUKY C}'Ie,CI,CTBeHHOFO KOMUTETAa C Tpe6OBaHVIeM
npuBfedb K OTBETCTBEHHOCTU 1ML, BUHOBHbIX B Npec/iiefoBaHMN aABoKaToOB (hOHAA «DPMUTaX>.
B paMkax MoCKOBCKOW aABOKaTCKOM nanaTtbl HeAaBHO 6bl1 CO34aH KOMUTET MO 3aliuTe
aZlBoKaToB, KOTOprVI Nnpn3BaH NpPOTUBOCTOATb NMPOTUBO3aKOHHbLIM NMpec1eaoBaHUAM B
OTHOLLUEHWM aABOKATOB. Heckonbko BblAAKOLWMXCS OPUCTOB-MPaB0o3aLMTHUKOB BECbMa BbICOKO
OT3bIBa/INCb O M-He Pe3HnKe n ero akTMBHOMN AEeATENBbHOCTU MO 3aWlnTeE a4BOKATOB: HANpuUMep,
OH OTKa3blBaeTcsa noaaepxuBatb 06BUHEHUSA eHepanbHOM NPOKypaTypbl nepes
KBanndunkaumMoHHON KOIErMen agBoKaTCKOM nanartbl.

92. Ewe o4HUM XOpOLO AOKYMEHTUPOBAHHbLIM Cly4aeM BO3Me34Ms B OTHOLLEHUM aaBoOKaTa
apnsercs ybuncreo r-Ha Mapkenosa 19 saHeaps 2009 r., koTopoe Bbi3Basio nybamuHoe
3asaBreHMe KomMuTteTa no nNpaBoBbIM BONpOCaM U npasaM yesioBeka, NnpuHatoe 27 aHeapsa 2009
r.}” I'-H MapkenoB TONbKO YTO BbIWEN C NPecc-KoHMEPEeHLMN, Ha KOTOPO OH 06bABUI, YTO OH
6ynet ob6xanoBaTb OT MMEHW CEMbU NOTEPNEBLUEN AOCPOYHOE 0CBOBOXAEHME N3 TIOPbMbI
nonKoBHMKa ByaaHoBa, KOTOpbIA 6blN OCYyXAEH 3a n3HacunosaHue n y6MmncTso Monoaom
AeByLWKM B YeuHe. NMonkoBHMK bygaHoB, No coobuweHnsaM, cTan reponyeckon gurypon ans
BOMHCTBYOLWMX halnUCTCKnX rpynn B Poccurickon Geaepaumn.

93. AasokaTt bopuc Ky3HeLoB, B TOM 4ncne, yCTaHOBWS, UTO 3a €ro KJAIMeHTOM, Y1eHOM
CoBeTta depepaummn, HE3aKOHHO YCTAaHOBMM NMpocaywunBaHume. Ero nepsas xanoba B
BepxoBHbit Cya gaxe He bblia paccMoTpeHa. Torga oH obpatuncs B KOHCTUTYUMOHHBIN Cya,
NPUIOXWUB DK3EMMASP MEMOpPAHAYMA, U3 KOTOPOro CneAoBasio, YTo NMpocaywunBaHue
OEeNCTBUTENBHO NPOM3BOAMAOCE. MOCKOMbKY 3TOT MeEMOpaHAyM 6bin KnaccupuunMpoBaH Kak
CEKpPETHbIN AOKYMEHT, B OTHOWeEeHUM r-Ha KysHeuoBa Bo36yanMan yronoBHoe Aen0 O HapyLleHun
rocyapCTBEHHOW TalHbl U OH 6bIN1 BbIHYXAEH 6exaTb 3a rpaHuuy. AABOKaT, COOOLWMBLLUMA MHE
06 3TOM Aene, nogyepkHys, 4To r-H KysHeuoB He obHapoaoBasn coaepXxXaHne MemopaHayMa —
OH npocTo npeactasun ero B KOHCTUTYUMOHHbIM Cy4 B AOKa3aTeNbCTBO HAapYyLUEHWs, O KOTOPOM
OH XafloBasiCs OT UMEHM CBoero knneHTa''®, FeHepanbHbI NPOKYpOp B OTBETE Ha MOV BOMPOC
06 3TOM gene orpaHMYnACs LMTUPOBAHWUEM HOPMbl 3aKOHOAATENLCTBA, COr/TaCHO KOTOPOW
aABoKaTbl TOXe 0653aHbl cob0aaTh roCyAapCTBEHHYIO TallHy, C KOTOPOW OHW COMpuMKacalTCcs B
xoae ceoel paboTbl, a TakXe HacTaneas, YTO TaKMe TalHbl «pasrjiawatTca», ec/iv aTa
MHdOpMaLNa CTaHOBUTCS AOCTYMHOM «APYrUM N0AAM» - K KOTOPbIM, HaAo nonaratb, 6binum
npuuncnensl yneHol KoHctutyumnoHHoro Cyaa Poccuinckoin degepaumu.

f. OTcyTCTBME rapaHTUI BO Bpems cyaebHOro pasbrparenbcTsa B OTHOLWEHMM HapYLEHUN,
AoNyuweHHbIX Ha CTaann cneacrtsmAa.

94. CynebHoe pa3bupaTenbCTBO, BO3MOXHO, MO-MPEXHEMY HE MpeaoCcTaBseT Hagnexalmx
rapaHTUi B OTHOLWEHUW HapyLEeHWI, AONYLWEHHbIX Ha CTaaumn cneacteuat®, OTcyTcTBME ¥
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[oKymeHT ony61MKOBaH No agpecy:

http://assembly.coe.int/CommitteeDocs/2009/20090127_DeclarationTchetchenie E.pdf; cm. Takke 3aaBieHune AoKAaAUYMKa MO
CeBepHomy KaBkasy [vka MapTu (LLseluapus, AnbaHc inbepanos 1 aemokpaTos 3a EBpony) ot 20 aHBapsa 2009 r. (AOKyMeHT
onybanKosaH no agpecy: http://assembly.coe.int/ASP/Press/StopPressView.asp?ID=2115

8 NaHHoe feno HanoMUHaeT geno opucta Miuxanna TpenallKuHa, B OTHOLLEHWM KOTOPOTo 6110 BO3BYKAEHO A0 Ha
OCHOBAHWUW HaPYLUEHUA rOCYAaPCTBEHHOM TalHbl, B LLeaAX MOMeLaTb eMy NPeACcTaBAATb MHTEPECH! CBOMX KAUEHTOB B 0COBEHHO
AenvKaTHoM gesne (3To aeno 6bino ocBeLLeHo B foKnage r-Ha MNyprypuaeca «Mpobiemsl cnpaBeaMBoro pasbupaTenscrea B
Oenax, CBA3aHHbIX CO WMMOHaXXeM W rocyaapcTBeHHOM TaHow» (“Fair trial issues in cases involving espionage and state secrets”,
Doc. 11031 (2007), nn. 36-39)).

19 Cwm., Hanpumep, BbipakeHHyto Komutetom OOH no npaBam Yenoseka 03a604EHHOCTb B CBA3M C MbITKAMM 1 XKECTOKUM
obpalLeHmem, B 0C06eHHOCTU B X04e HeodMLMabHbIX 4ONPOCOB B OTAENEHUAX MUANLNW, FAe He TpebyeTca npucyTcTene



aABOKaTOB 3alWMTbl 4OCTyNa BO BpeEMS NpeaBapuUTENIbHOIO CeACTBMS MOXET UMeTb Cepbe3Hble
nocneacTeMs Ans cnpaBeanMBOCTM CaMOro cyaebHoro pasbupartenbcrsa. A CTONKHYAach C
KOHKpPEeTHbIM NpMMepoM B 3asie cyaebHbix 3acegaHnii Ha NepBOM MNpouecce NpoTuB r-4a
XopopkoBckoro u Jlebegesa B 2004 r. 4 nnuyHo Habnwaana, Kak CBUAETENb CO CTOPOHbI
06BMHEHMS, KOTOPbIN cobMpancs N3MeHUTb CBOM NOKa3aHus B 3ase cyda Nno CpaBHEHUIO C TEMMU,
KOTOpble OH Aan B OTCYTCTBME aABOKATOB Ha CTagMwn CneacTBus, NoABEeprcs 3anyrmBaHuilo co
CTOpPOHbI NPOKYpoOpa 1 B pe3ysbTaTe 3TOro Cornacuicsa Ha To, 4Tobbl 3aMeHUTb Aadvy UM YCTHbIX

nokasaHuii 3a4nTbiBaHMEM NPOTOKOMa ero Aonpoca Bo BpeMs cneactsmat®®,

95. Takxe 06BMHEHNEM [0 CUX NOp BECbMa LUMPOKO MCMOMb3yEeTCs TaKTMKa, COCTOSLLAS B
NCKYCCTBEHHOM pa3fefieHnn AeN B OTHOLWEHUM Pas3fnNyHbIX ML, 06BUHSAEMbIX B COBEPLIEHUM
OAHVX U TEX & BMEHSIEMbIX UM AEAHWI, B TOM YMC/IE U B HOBOM NPOLIECCE B OTHOLLIEHUM
XoaopkoBckoro un Jlebenesa. DTa TakTMKa HanpasseHa Ha TO, 4To6bl 060MTU NpuBUNErnto
MNPOTUB CaMOOBBUHEHUS, @ TaKXKe 3alUNUTy, MPeAOCTaBAAEMYI0 3aKOHOM COOBLIEHMIO MEXAY
afABoKaTaMu M MX MOA3ALMUTHLIMU, U HAaKOHeL,, Ha TO, YTobbl co3aaTh BakTbl UK
«npeLefeHTbI», KOTOpble MOXXHO «MMMOPTMPOBaThL» B Mocneaylme cyaebHble
pasbupaTesnbCTBa B OTHOLIEHUM APYTUX NPEAnoiaraeMbiX COyHaCTHUMKOB 6€3 [0/IKHOro yyacTus
3awmnThl B 6onee nosgHem pasbupartenscrse. Kak npeacTtaBnseTcs, Takme npueMbl NoapbIBaloT
npaBo Ha cnpaseanuBoe pa3bupatenbcTso (cT. 6 EBponelickoit KoHseHumun)!?t,

g. <<|-|paBOBOl7I HUTUNIN3M>» - ABa CUMNTOMATUYHbIX AEJla

96. HepaBHO HOBbIV Npe3naeHT Poccuinckoin ®egepaunm r-H Measeaes npusHan, y4to
pOCCMICKas cucTeMa YrosloBHOro CyAornpou3BoACTBa U OpraHbl MPOKYypaTypbl B YAaCTHOCTU A0
CUX MOP UMEIOT CTPYKTYPHble HEAOCTaTKMN, KOTOPble NPUBOAAT K 06BUHEHMIO N NMPU3HAHUIO
BMHOBHbIMN MHOXXECTBa HEBMNHOBHbIX J'IVILI,122. Bblpax(eHme <<npa30|3017| HUTUNN3M>,
NCNoNb30BaHHOE Npe3naeHTOM, 3aZleN10 3a XMBOe BCcex Momx cobecenHukoB B Mockse.

97. TepMMH «NpaBOBOM HUTMAU3M» TaKXe MpuLlen MHe B rosioBY, KOr4a MHe BecbMa
I'IOLI,pO6HO paccCKka3biBasiM 0 ABYX CUMNTOMAaTUYHbIX A€NaX: O BTOPOM npouecce r-Ha
X0oO0pKOBCKOro un r-Ha Jlebegesa m 0 3/10KII0HEHNAX HOHAA «DPMUTAXK>.

HAena, cBazaHHbIe ¢ «OKkocom>» — Muxanna Xogopkosckoro, lNnaroHa JlebegeBa mn
APyrnx

98. A nMena BO3MOXHOCTb NMPUCYTCTBOBaTb Ha OTKPbITUX HOBOro cyaebHoro ciylwaHms B
OTHOLWeHnn r-4 XoaopKoBckoro u Jlebegesa B XamoBHM4YeckoM cyae r. Mockebl 31 mapta 2009
r.123 3an cynebHbix 3acegaHuin 661 o4eHb MasieHbKMM — Tyaa BMeLanochb Bcero 23 yenoseka
U3 NPUCYTCTBYIOLWMX, @ MHOXECTBY APYIrUX NMPULLIOCh 0XMAATb Ha NECTHUYHOWN niowaake. s
yyBCTBOBasia cebs HECKONIbKO HEMOBKO M3-3a TOro, YTO MHE MO HAaCTOSHUIO aABOKATOB
NOACYANMbIX NMpeaoCcTaBuAM NPUBUIErMPOBaHHbIN AO0CTYMN. OgHAKO HECKONbKMUM XYpHaanucTam
6b1710 N03BONEHO HABUTLCS B 3a/7 B Ha4vane 3acefaHusi, U HEKOTOpble U3 HUX gaxke 6blnun C
Kamepamu (BNocneacTBMM MHE CKasasim, YTO 3TO MOrfno 6biTb CBA3aHO C MOUM MPUCYTCTBUEM,
NOCKOJIbKY Ha MociefyoWwnx 3acegaHnsax 3Toro He paspellanock). Kak n B xoae nepsoro
cynebHoro npouecca, atMmocdepa 6bi1a 4OBObHO HAMNPSAXEHHOW, U 06BMHSAEMbIE TaKXe Mo-
NpeXHeMy HaxoaMnucb B CBOEro poaa «knetke» (caenaHHOW U3 njaekcurnaca, a He u3
CTanbHbIX NPYTbeB, KaK KfeTKka, KoTopas UCnoJsib30Basiacb BO BpeMS rnepBoro npouecca s 2003

afiBOKaTa, 1 B CBA3W C HEBO3BYKAEHMEM YrONI0BHbIX A€M B OTHOLIEHWM COTPYAHMKOB NPaBOOXPAaHUTENbHbIX OPraHoB B
3akntounTeNbHbIX 3amedaHnax Kommteta OOH no npasam yenoseka (Concluding observations of the Human Rights Committee:
Russian Federation, CCPR/CO/79/RUnited States, 6 Hos6ps 2003 r. CM. Tak»Ke Aena, B KOTOPbIX 6blM YCTaHOB/IEHbI HaPYLLIEHWA CT.
3 KoHBeHUMKM BO Bpemsa AoNpocos, Hanpumep: Macnosa n HanbaHaos npotus Poccun (Maslova and Nalbandov v Russia, 839/02,
24 anBaps 2008 r.) 1 Mammagos (Oxkananorny) npotus Asepbaitaxarna (Mammadov (Jalaloglu) v Azerbaijan, 34445/04, 11 aHBaps
2007r.)
120 o1, Doc. 10368 (npum. 86 Bbiwwe), n. 44.
leHepanbHaA NPOKypaTypa B cBoem oTeeTe oT 1 ntoHA 2009 r. NpU3HaAET UCNOb30BaHWE 3TOW TAaKTUKK U 3aLUMLLAET ee,
YyTBEpKAan, YTo OHA COOTBETCTBYeT TpeboBaHuAM cT. 154 YIK PO,

122 e, James Rodgers, BBC News, Moscow, 27 mas 2008 r.; Rossiya TV/Interfax/Russia, 11 ntoHs 2008 r.
(http://home.coe.int/Wires/WiresLectureE.asp?WiresID=101800

123 4 TakKe no6biBana Ha cyne6HOM 3aceaHnm BO BPeMs NepBoro cyAe6HOro NpoLecca B OTHOLIEHUM TEX e MOACYAUMbIX B
2004 r. (cm. Doc. 10368 (2007), nn. 44 v 47).
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r.). OaHako B otnmume ot 2003 r. cyabs NO3BOSINA MHE pas3roBapusaTb C 06BUHSAEMbIMU B
TeyeHue AecaTM MUHYT B Havasne obeneHHOoro nepepbiBa No Npocbbe aABoOKATOB NOACYAUMBIX U
YyAOCTOBEPMBLUMCL B MOEM MaHAaTe goknaayvunka MNapnameHtckoi Accambnen. Mo Monm
BneyatneHunam, oba noacyanmbix 6bian B 604poM HacTpoeHun. OHU Bbipasunu 6aarogapHoCTb
3a TO BHMMaHue, KOTopoe nx Aeno nony4vunnio B MNMapnamMeHTckon Accambnee, 1 CBOIO nedvanb B
CBSI3U C CTPagaHUSAAMU, KOTOPblE UCMbITLIBAOT MHOMME U3 UX BbIBLUNMX COTPYAHUKOB U IOPUCTOB, B
TOM uncne r-H AnekcaHsaH'?* n r-xa BaxmuHal?®. S 3aBepuna nx, 4To B pamKax CBOero MaHaaTa
s 6yay npoaosmkaTb NpuUcTanbHO HabnaaTbe 3a cobAaeHMEM eBPOMNENCKMX CTaHAapToOB
3aliMTbl NpaB YesioBeKa B TOM YucCfe U B 3TUX Aenax.

99. lNpaBoBOE OCHOBaHWE A5 HOBbIX YIFOSIOBHbLIX A&/l B OTHOWEHUN r-4 XO040PKOBCKOro 1
NebepeBa ocTaBu/io MeHsA B HeaoyMeHun. S xotena 6bl NnogyYepKHYTb C CAMOro Havana, yYTo He
NblTaloCb UFpaTb PoOJib CyAbM — OAHAKO A MbITAalOCb MOHATbH PACCyXXAEHMUS, CTosWwMe 3a
o6BMHeHMaAMN. CornacHo NpuUHUMNaM cnpaBenanBoro pasbuparenbcrea, ntoboe o6BMHEHME
OOJ/HKHO YAOBNETBOPATb MUHUMASIbHBIM CTaHAApTaM JIOTMKK Ansa Toro, 4tobbl 6bi1a BoobLe
BO3MOXHa OCMbIC/IeHHas 3awmTta. KOHeYHO, yCTaHOBMEHNE Nexalunmx B OCHOBaHMK Aena dhakToB
N NPUMEHEeHME 3aKOoHa K 3TUM akTaM HaxoAUTCS B KOMMNETEHUMN CyAO0B, Kak cnpaBeasmBeo
3amMeTuna MeHepanbHas NpoKypaTypa B CBOEM OTBETE Ha MOM MUCbMEHHbIe BONpocki*?®, OaHako
daKTbl, KakoBbl 6bl OHW HW 6bIX, AONKHBI, MO KpalHeK Mepe, NPEeAnoNOXUTENbHO, COCTaBNSATb
COCTaB YroJsIoBHOro npecTtynjieHns, 4ytobbl yronosHoe cyaebHoe paszbupaTenbcTtso Boobule
MMeno Kakom-To NpaBoOBOM CMbIC/. S nonarak, 4To MOM MaHAaT napjlaMeHTCKOro Aoknagumka
pacnpoCTpaHAeTCs Ha BO3MOXHOCTb cAenaTbh TaKyto abCTpakTHYO OLeHKY. AABOKaThbI
NOACYANMbIX NOAYEPKNBAIOT NPUHLMMNMANIBHO HENOMMYHbIA XapaKTep HOBbIX O6BMHEHUI n
HecrnocobHOCTb CTOPOHbI O6BMHEHUSI Ha AAaHHbIM MOMEHT Aaxe naeHTuduunpoBaTbh Kakme-nnbo
KOHKpeTHble AeNnCTBUA nnmn 6esgeiicteme NoacyamMblX, K KOTOPbIM MOryT 6bITb NPUAIOXKEHbI 3TH
o6bBunHeHuns. Camo cygebHoe pa3zbupaTenbCcTBO Ha AAHHbBIM MOMEHT COCTOUT B 3a4UTbIBaHMK, KakK
npeacTaBAseTcs, B NPOM3BOSIbHOM NOPSAKE, KOPOTKMX OTPbIBKOB M3 KOPMOPATMBHbLIX U UHbIX
AOKyMeHTOB 6e3 Kakoro-nnbo obcyxaeHnsa nx 3Ha4UMMOCTM Aaxe C TOUKU 3peHuns
npeabsBneHHbIX 06BMHEHMN. TpeboBaHue r-Ha Jlebepesa o ToM, 4TOObI «NpeacTaBUTENN
NpoOKypaTypbl 06BSACHWAN, KakMe A0oKa3aTenbCTBa COOTBETCTBYIOT KakOMy anu3oay u
06BUHEHMIO», NpeacTaBnseTcss MHe 060CHOBaHHbIM, PaBHO Kak M HacTosTesbHble TpeboBaHums
a[lBOKATOB MOACYAUMbIX O TOM, YTO «AOKYMEHTbI AO/IXKHbI HE TONIbKO 3@4UTbIBATbCS, HO U
nccneposaTtbea»?’, MHe npeacTaBnseTcs, YTo 3TO AO/HKHO caMo cob0i NoApa3yMeBaThCs B
nobom cygebHoM npouecce.

100. Hactonbko, HAacKosIbKO BOO6LLLE MOXHO MOHATb, YTO NOAPA3yYMEBAOT HOBbIE
06BuHeHnal?®, npeactasnseTcs, 4TO OHM BCTyNaloT B NPOTUBOPEUME C NEPBLIMM NPUrOBOPaMM B
OTHOWeHUU r-4 XoaopKoBckoro u Jlebeanesa. o cyTu, nepBbiM NpUrosopom Asa 6biBLIMX
pykosoauTens «tOkoca» 6blsin NpU3HaHbl BUHOBHLIMW B MOLUEHHUYECTBE U YKIOHEHUU OT
HasloroB Ha OCHoBaHUU cneaywmx GakKToB: COMTacHO Cyay, OHM UCKYCCTBEHHO 3aBblWanu
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O/ZIMH M3 CTapLIMX IPUANYECKUX KOHCYIbTaHTOB, paboTaBlmnx B «KOKoce». OH 6bla1 0CBOBOXAEH U3 NpeaBapuTENbHOro

3aK/II0YEHMA TONbKO Nocae TpeTbero TpeboBaHuUsA, HanpasneHHoro EBponelickum Cyaom Mo nNpaBam YeaoBeKa No ryMaHUTapHbIM
ocHOBaHuAM (oH 6bosneH CMINO0M, pakoM U eLLe HECKOIbKUMMU YTPOXKAOLLMMU KU3HU 3ab60NeBaHUAMM, HaZ/1exKallee IeveHne
KOTOPbIX HEBO3MOXHO B YCNIOBMSAX 3aKNtO4eHMA); CM. aeno AnekcaHaH npoTtus Poccun (Alexanyan v. Russia, »anoba Ne
46468/2006), peweHune ot 22 aekabpa 2008 r., B YacTHOCTM Nn. 75-86 0 nosTopHOM npumeHeHun Mpasuna 39 Cygom.

12 CoTpygHUUa NPaBOBOro yNpaBAeHUA, NPUroBOPEHHas K CEMU rogam AnweHns ceobobl 3a COAENCTBUE YKIOHEHUIO OT
Ha/I0roB; COrNIACHO WMPOKO PAcnpoOCTPaHEHHOMY MHEHWIO, ee AeprKaT B KAUecTBe «3aN0XKHMULbI» Kak MecTb 3a nober B
BenukobputaHuio 6onee BbICOKONOCTABAEHHOTO COTPYAHWMKA; OHA MaTb HECKO/IbKUX MasleHbKUX AeTel, OAHOrO U3 KOTOPbIX OHA
6bl1a BbIHY}KAEHA POAUTH B 3akatoueHun (cm. http://www.rferl.org/articleprintview/1504658.html)

126 Orger nonyyeH (Ha pycckom asbike) 1 ntoHa 2009 r.

127 . Bbinyck HoBocTen UTAP-TACC (Mocksa) oT 2 utoHa 2009 r. (umTaTbl U3 r-Ha JlebeaeBa v r-ku MocKaneHko).

28 UTAP-TACC (cm. npum. 127 Bblwe) LMTMPYET BbiCKa3biBaHUE NpeacTasutens FeHepanbHo MpokypaTypbl: «B xoae
npeagsapuTeNbHOro CAeACTBUA OBblN0 YCTAHOBAEHO, YTO NOACYAMMbIE, AENCTBYA B COCTaBe OPraHNM30BaHHOM rpynnbl, COCTOALEN U3
rnasHbix akumoHepos OAO «HOKOC» M APYrvX UL, COBEPLLUAN XULLEHME NYTEM NPUCBOEHUA aKUUIA fovepHMX KomnaHuii OAO
«BocToyHas HedTAHAA KomnaHMA» ¢ 6 HOABPA No 12 utoHA 1998 r. Ha cymmy B 3,6 Mapa pybaeld, neranmMsoBanm NOXULLEHHbIE
aKkumMmn govyepHnx KomnaHmii OAO «BocTouHan HedTAaHaA KomnaHua» B 1998 — 2000 roaax Ha Ty »Ke CYMMY, COBEPLUNAN XULLEHME
nyTem npuceoeHns HedTn, NpUHaanexKallen govyepHnum komnaHuam OAO «HOkoc» B 1998 — 2003 rogax, n HedTU, NpUHAANEKALLEN
KomnaHuam «CamapaHedTeras», «lOraHckHedTeras» n «TomckHedTb» OAO «BocTouHaa HedTAHAA KOMNAHUA» Ha CYMMY,
npesbiwatowyto 892,4 mapa pybaen, u neranMsoBanm 4acTb 3Tux aeHer B 1998 — 2004 rogax Ha cymmy B 487,4 mnpg pybneii u 7,5
mnpg aonnapos CLUA».



NpunbbIIN TOProBbIX KOMNAaHUN, 3aperucTtpmpoBaHHbiX B obnactax Poccuiickon ®Gegepaumm ¢
HM3KOW HaNOroBOM CTaBKOW, KOTOpble He 6biin addunnposaHsl ¢ «KOKocom», ogHaKO
YTBEPXAAN0Cb, YTO OHU ABAAOTCA KOMNAHUSAMU-«MYCTbILLKaMM», KOTOPblEe KOHTPO/IMPOBAaINCh
XonopkoBckuM 1 JlebenesbiM. Kak yTBEp>XAasnocb, BCE 3TO MPOUCXOANIO 3@ CYET FOSI0OBHOM
KOMMaHun, KkoTopas bblna 3aperncTtpuposaHa B MOCKBe, rae CTaBku Hanoroob6n0xeHus Bbille 1
OCYLLECTBASANOCh 3@ CYeT TOro, YTO NPOU3BOASLLME AOHEPHME KOMNAHUK NpodaBany HedTb No
HMU3KOM LileHe 3TUM TOProBbIM KOMMaHUSaM, KOTOpble nepenpogasanu ee no (6onee BbICOKUM)
LeHaM, CyLeCcTBYIOWMM Ha MMPOBOM pblHKe. 51 He xoTena 6bl BbICKa3blBaTLCA MO NOBOAY
NpaBOBbIX BOMNPOCOB, KOTOPbIE NOAHUMAET 3TOT 06BUHUTENBHbLIN NPUrOBOP, B TOM YuKC/e U MO
noBoAy TOro, YToO BCe pecypcoaobbiBatolimMe KoOMNaHnum, cyas no coobweHnaM, NCnosb3oBann Ty
e CaMyl0 HaJloroBylo «Jlaseiky», KoTopas 6bina 3aKpbiTa - C npuaaHneM obpaTHo cunbli*?® —
MHOrO JIeT CNyCTS NOoC/e COBEPLIEHNS AaHHbIX onepauuii, uan no nosoay nsbupaTenbLHOro
npecneaoBaHna NpoTus BbIBLUNX pykoBoanuTeneii «lOkoca»*’. OaHako fcHO, YTO B MepBoM
NpUroBOpe Aa)ke He CTaBWJ/ICS BOMNPOC O 3aKOHHOCTU U3BIEYEHUS U NPOAAXU HedPTH n
pacnpegeneHus npubblnm, KOTopas YaCTUYHO PpEUHBECTUPOBaNacb B KOMMNAHWUIO, a Apyras 4YacTb
ee pacnpegensanacb Mexay akumMoHepamu - cnop xe 6bla 0 TOM, AeNCTBUTENbHO Nn «HOKoc»
3aKOHHO u3beran ynnaTtbl HAJIOroB NOCPEeACTBOM «ONTUMU3ALMN» MW COBEPLUWA MPeCcTynHoe
yKNOHeHune oT Hanoros!3!,

101. Bo BpeMsi cBOEero nepBoro npouecca r-ga XoaopkoBckuii n Jlebeages xanoBaaucb Ha
napannenbHoe paccrnenoBaHue, nposoanMoe NeHepanbHOM NpokypaTypoi. B cBoel xanobe
OHW yTBEpPXAann, YTo X AOSKHbI 6bl1n yBeaoMnTb 060 BCeX 06BUHEHUAX, BblABUTAEMbIX
NnPOTUB HUX, CaMoe no3aHee K Havany nepsoro npouecca B 2004 r. B COOTBETCTBUM CO CT. 6
Esponenckon KoHBeHUnU. NMpuMepHO Yepes Tpu roga, Koraa npmbnaunxanca cpok, Koraa OHu
MOrIM MONY4YUTb NPaBO Ha YC/IOBHO-A0CPOYHOE 0CcBObOXAEHME, UM Bblnn NpeabsBieHbl
06BUHEHMA B pe3ynbTaTe 3TOro napasienbHOro paccrnegosaHus. MNMapannensHoe
paccnefoBaHue, KOTOpoe KacanocCb CBA3aHHbIX 06BMHEHMI B 3n0ynoTpebnenmsax, AoaXKHO 6bi10
6bITb 3aBepLleHO, pe3ynbTaTbl €ro orfaweHbl U peweHne NPUHATO O TOM, MOTYT WM AO/KHbI K
6bITb NpeabaBaeHbl HOBble 06BMHEHMS, A0 Havana nepsoro cyaebHoro npouecca. N-ga
XonopkoBckuin n Jlebeaes yTBep>AatoT, UTO NpoBeAeHMe NpoKypaTypon 6onee oaHOro
paccnenoBaHus Mo CyTu, NO OAHMM M TeM Xe npegnonaraeMmbiM dakTam 310ynoTpebnenni,
ABNAETCS HenpueMsiemMmbiM MCNOb30BaHWEM cyaebHon npoueaypbl B HE3aKOHHbIX LensX.

102. CornacHo HoBbIM 06BMHEHUAM, r-Aa XO0A0pPKOBCKUM 1 JlebeneB 06BNHSAOTCS B
NpUCBOEHNN BCEN HEDTU, NPONU3BEAEHHON TPEMS MPOU3BOACTBEHHbLIMU AOYEPHUMWN KOMMAHUSAMU
«lOKkoca» B TeyeHue WeCTn neT; B NPUCBOEHMM aKLWN, NPUHAANEXaWwmMX 04HON U3 A0YEPHUX
KoMnaHun «lOkoca» B O4HOM U3 NPOM3BOACTBEHHbLIX KOMNAHUN U NATU APYTUX KOMMAHUAX; U
«OTMbIBaHUM» A0OX0A0B, NMOJSIYYEHHbIX OT NPOAAXW NPeANoSIOXNUTENbHO MPUCBOEHHOW HEPTU U
aKLMMN B KOCBEHHbIX A0YEPHMX KOMMNaHusax. OCHoBaHWe «Kpaxu HedTn» npeacTaBnseTcs
CTPaHHbIM: OHO MpeanosiaraeT KPpUMMHANN3aLMIO OTKPbITO M MOBCEMECTHO NMPUHATOM AEeN10BOM
NpakTUKM, ONNUCaAHHOM Bbille, COr/TacCHO KOTOPOWN «ybbITKWU>», MOHECEHHbIE NMPON3BOACTBEHHbIMU
AO0YEPHMMM KOMMNAHUSAMM COCTABAAOT pasHULY Mexay poTTepaaMCKMMKW CNOTOBbIMU PbIHOYHbBIMMU
LeHaMKn, BOCMPMHMUMaeMbiMWU TOProBON AOYEPHEN KOMNaHuen, n 6onee HU3KOM LEHON,
BbinsiadmBaemoli fobbiBatowert KOMNaHnM; a TakxXe KpMMUHaNM3aunto B Ka4ecTBe «OTMbIBaHUS
AeHer» pacnpeaeneHus BCen perysasipHoOn BbIPyYKM KOMMaHMM B 06bIYHbIX KOPMOPATMBHbIX
uensix (MHBECTUpoOBaHME U BbiNaaTa AMBUAEHAOB, B COOTBETCTBMUM C NMPO3payHON U npoleallen
ayAVUTOPCKYI0 NpoBepKy dUMHAHCOBOW O0TYETHOCTLI0) 2. O6BUHEHMIO B TOM, YTO r-aa
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F'eHepanbHas MpoKypaTypa B CBOEM OTBETE Ha MOV MUCbMEHHbIE BOMPOChI, aBCTPaKTHO COC/anack Ha 3anpeT NpuaaHus

06paTHOM CU/Ibl KPUMUHANM3ALUMW AENCTBUN, KOTOPble BblIM 3aKOHHBIMM BO BPEMSA MX COBEPLUEHMSA, OAHAKO HUYErO He CKa3ana o
KOHKPETHOM BOMPOCE PETPOAKTUBHOIO 3aKPbITUA HAIOTOBOW S1a3eMKM.

1398 31011 cBA3M WHTEPECHO OTMETUTb, YTo EBponelicknit Cya no NnpaBam YeNoBeKa B CBOEM pPeELLEHUN O MPUemMaIemMocTu oT 7
masn 2009 no geny Xogopkosckuii npotns Poccmm (Khodorkovsky v. Russia, »ano6a Ne 5829/04), TakKe npu3Han npuemaembim
yTBEPXKAEHME O HapylweHuu cT. 18 EKMNY (4To nogpasymesaeT, yTo Cya HE UCK/IHOYMA BO3MOXKHOCTM NPU3HaTb, YTO apecT,
coaepiKaHue Nog CTparken 1 npecnefoBaHue r-Ha Xo40PKOBCKOTO ABAAKOTCA NOANTUYECKU MOTUBUPOBAHHBIMM).

B Y333 HeAO0CTaTKa MecTa s ONyCcTU/a ele 04HO 06BUHEHWE B MOLLEHHUYECTBE, HAaHecWweM yLepb npeanpuaTuio «AnatuT».

132 Bnagumup Munos, npesnaeHT MHCTUTYTa SHEPreTMYecKon NOUTUKN M BbIBLUMIA 3aMeCTUTElb MUHUCTPA SHEPTETUKM
Poccuiickoit enepaunn, aHannnpyeT STOT MOMEHT CeAyWUM 06pasom: ... BbIBOAbI CIeACTBUSA OCHOBaHbI, B KOHEYHOM CYETE,
Ha NPUHUMNNAIbHO HEBEPHbIX NOCLIJIKAX O MPUHLMNAX OPraHM3aLUN COBPEMEHHOM HEPTAHOM NPOMbIWNIEHHOCTU... CTyAeHTa-
3KOHOMMCTA BbIrHaNMN Obl 3a TakMe oWnbBKM». (cm. «Bonpockl 1 0TBETbI 0 BTOPOM cyaebHOM npouecce Hag Muxaniom
XoaopKoBckuM 1 MnatoHom Jlebeaesbim», Bonpoc 3, onybanKoBaHbl No agpecy:



XoaopkoBckuii n Jlebenes MoOrnn «ykKpactb» HedTb AN UHBIM 06pa3oM NPUCBOMAN aKTUBDI
«lOkoca» onsa cobCTBEHHOM HaXUBbI, TaKXe, KakK NpeACcTaBAseTCcs, NPOTUBOPEUNT C CaMoro
Hayana NocpeacTBOM CpaBHeHMs cneaytolwmx umdpt®3: ¢ 1998 no 2003 r. «lOkoc»
3aperncTpmpoBain BblpyyKy OT OCHOBHOM AeATeNIbHOCTM B pa3Mepe 55,2 mapg UD; 3a ToT xe
nepuoa KoMnaHusa rnoHecna B ToMm yncne 21,8 mnpa UD onepaunoHHbIX pacxofos (B TOM yucne
Ha YpOBHE pa3BeabiBaTe/bHbIX U A0b6biBaOWMX KOMNaHuii), 16,9 mnpa UD Hanoros n 9 mnpa
UD kanuTanbHbiX pacxoaos. Micxoaa u3 TOro, 4To pasHuua Mexay BblpydKoM U pacxoaamu
coctaBnsieT MmeHee 8 mnpa UD, kakuMm o06pa3oM 06BUHSEMbIE MOMN «MPUCBOUTL» ASS
cobcTBeHHOM Bbiroabl 25,3 mapa UD**? OTkyaa y HUX MOrM B3STbCS 3TU A€HbIM?

103. B oTBeT Ha MO CKENTMYECKMI BONPOC O TOM, HE MOXET NN 34eCb bbITb NpobeMBI,
CBSI3@HHOW C HE3AKOHHbIM YLeMSIeHUEM MHTEPECOB MUHOPUTAPHbIX aKUMOHEPOB, MHE
coobLwmnnm, 4YTo BCE CNOPbl C MMHOPUTAPHbLIMWU aKLWoHepaMun 6bin ynaxeHbl MHOro neT Hasaj, u
Aaxe CTOpoHa 06BUHEHUS He yTBepXAaeT O KaKoM-Mb60o HapylweHnn npas MUHOPUTapueB.
Takum obpasomM, no cyTn «KOKOC», a TOYHEE ero BbICLUIME PYKOBOAUTENN, TEM CaMbIM
06BUHAIOTCSA B Kpaxe CBOEN CO6CTBEHHOM HEdTN N B OTMbIBAHWU AEHEr NyTEM MPOAaXWN ee Ha
MWPOBOM PbIHKE WU UCMO/1b30BaHUWN BbIPYYKN B 0BbIYHbIX KOPNOPATUBHbLIX LensX.

104. Btopoe HoBoe 06BMHEHME — MPUCBOEHUE aKUNA N OTMbIBaHUE NpUBLIIN - HECKO/TbKO
6onee cnoXxHoe, ogHaKO NMpeacTaBASAETCS, YTO OHO TOYHO Tak e BCTynaeT B NpoTUBoOpevmne C
no3mumen, KOTOpPYy BNacTn 3aHMManun paHee. CTOpoHa 06BUHEHUS YTBEPXAAET, UTO
06BMHSIEMbIE NPUCBOMIM aKUWN, NpUHaANexawme godepHen komnaHum «Okoca» BHK -
XONAMHIOBOM KOMMaHMM, KOTopas Bnagena KOHTPO/bHbIM MakeToM B LUECTU KOMMAHUSAX-
onepaTtopax. CornacHo yTBep>XXaAeHUsSM 06BUHEHUS], 06BUHSIEMblE MPUCBOMIN aKLMKN 3TUX
KOMMNaHUN- ornepaTtopoB, HeHaanexawmm obpasom 3actasmB BHK 3akniounTtb cornaweHune c
«lOkocom» c uenbio 0bMeHbl akunim «Okoca» Ha akumu BHK B ee gouepHMX KOMNaHUAX-
onepaTtopax'®>. 3awmTa nogyepkMBaeT, YTO cornalleHns o6 obMeHe akLUMAMM Bbinn CnocoboMm
3aKOHHOM 3aWwnTbl akTUBOB BHK (KOTOpbLIM yrpoxan BeAyLmincs B To BpeMs cyaebHbIn npouecc,
BbI3BaHHbIN MOLWEHHWYECKMMWN OENCTBUSIMM CO CTOPOHbLI NMpeablaylero MeHegxmeHTa BHK), u
TakuM obpasoM Takxe bbinu B MHTepecax Poccuinckon denepaunm, KoTtopas Ha TOT MOMEHT
6bina Bnagenouem 37% akumii BHK. MUHMUCTpPY rocyaapCTBEHHOrO MMyLecTea 6b110 06 3ToM
N3BECTHO N obMeH akumsamu 6611 MM oaobpeH. MNMocne Toro, Kak AaHHbIM cnop 6bla pa3peLleH 1
nocsie MHTEHCMBHOIO paccriegoBaHus no gakTy cornaweHnin ob6 obmeHe akumn «lOkoc» n BHK
mMexay 1999 u 2001 rr., Poccuiickaa ®eagepauns B 2002 r. npuHsiia peweHne npoaaTb
«lOkocy» cBou ocTaBlwmecs akumm B BHK. 3awuTta yTBepxaaeT, 4To BNacTn Tenepb He MOryT
yTBepxXxaaTtb, uTo «lOKOC» HeHagnexawmm obpaszoM NonbITasCa NOAYUYUTb KOHTPO/b 3@ aKLMSAMM
BHK nocpeactBoM gaHHbIX 06MeHOB.

105. NMoMnUMO nx o4eBMAHOro NPOTUBOPEUNSA C NEPBbLIM NMPUrOBOPOM B OTHOLLUEHUWN -4
XopopkoBckoro u Jlebenesa, HoOBble 06BUHEHUSA B MPUCBOEHUM HEeDTU U OTMbIBAHUW AeHer, Kak
npeacTaBasieTcs, OCHOBbLIBAKOTCS Ha TeX Xe caMbix dakTax — fobblve HedTU AOYEPHUMMU
KOMMaHMsAMM, NOSHOCTbIO NMpuHagnexawmmmn «lOKocy», n ee Nnpoaaxe Ha MMPOBOM pbIHKE
yepes rosIoBHYK KOMMaHUIo, KOTOpOoK ynpaensanu obsuHsaeMble. PasymeeTtcs, npuxoanTt B
ronoBy npasuno ne bis in idem (ct. 4 n. 1 NpoTokona 7 k EKMNY), Tak Kak HOBble 06BNHEHUS
KaK NnpeacTaBnseTcsi, CBOAATCS K NPUCOEANHEHMNIO APYroi IOpUANYECKON KBanMduKaumm K Tem
Xe cambIM hakKTaM, a He K NpecnefoBaHmio 06BUHSAEMbIX Ha OCHOBaHUK Apyroro Habopa
dakTos3®,

106. [pyroe cBsAi3aHHOe C genoM «KOKoca» yronosHoe npecnefoBaHne 3aKOHYMN0Ch
NMPUroBOPOM K MOXM3HEHHOMY 3aKJTHOUEHMIO, YTO MPOLUIO NMPaKTUUYECKM MOSIHOCTbIO
He3aMe4yYeHHbIM LIJVIpOKOVI O6LLI,€CTBeHHOCTbI-OZ 3TO Ageno Anekces I'Iw-lerHa, Ha4daJibHUKa

http://www.khodorkovskycenter.com/newsresources/stories/questions-answers-about-second-trial-mikhail-khodorkovsky-and-
platon-lebedev

133 cm. “Bonpocbl 1 otBeThl” (Npyum. 132 Bbiwwe), Bonpoc 3.
* 3kBuBaneHT 892,4 mnppa, pybaeit, o KOTOpom roBopua NpeacTasuTens FeHepanbHol MpokypaTypbl, CM. NpumM. 128 Bbiwe.
35 cm. “Bonpocbkl 1 oTBeThl” (Npum. 132 Bbiwe), Bonpocbl 1 1 2°
B cBoem nucbmeHHom oTBeTe oT 1 utoHA 2009 r. NeHepanbHasa MpoKypaTypa B abCTPAKTHbIX BbIPaXKEHUAX CCblIAeTCA Ha
npaswuno ne bis in idem , oAHAKO He AAaeT KOMMEHTapMA NO KOHKPETHOMY BONPOCY, @ UMEHHO B CBA3M C TEM, YTO AeN0Bble
onepawumm, KoTopble PacCMaTPMBAIUCL BO BpeMs NepBoro npoLecca, U HoBble 06BUHEHUA — MO CYTU OAHM U Te XKe.
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ynpasrieHus BHyTpeHHen 6e3onacHocTn «lOkoca», 6biBwero kagposoro opuuepa KI'é n ©Cb. B
cBoeM aoknaze ot 2005 r. 06 «obcToATENbCTBAX apecTa U YyrosIoBHOro NpecnefoBaHus B
OTHOLWIEHNM BeAYLWMX AO0IKHOCTHbIX NunL, «KOKoca», s onucana HeKoTopblie O4eBUAHbIE
aHOManuu B NpeaBapuTenbHOM pa3bupaTenbCcTBe B OTHOWEHUKN r-Ha MnyyrnHa, KoTopoe Toraa
TONbKO 4TO Hayanocb'®’. S 6bina ocobeHHO obecrnokoeHa B CBA3M C MHOPMaLIMeli, COrnacHo
KOTOPON r-Hy MUYyrnHy yrpoxanu pacrnpaBon 3a 0TKa3 AaTb JIOXKHbIe MOoKa3aHWs B OTHOLIEHUHN
BbICOKOMOCTaB/EHHbIX pykoBoauTenen «lOkoca», a Takxe 0 TOM, YTO CyA Hag HuM byaer
NpoBOAMTbLCA B 06CTaHOBKE MOSIHOM CEKPETHOCTU.  Takxke AOoKnaabiBasa O MoKasaHusX,
AAHHbIX IOPUCTOM, AENCTBYIOLWNM OT MMEHWN YesioBeka No pamMuanm PelleTHMKOB, KOTOPOM, Mo
cnoBsaM ero agBokara, 6bi1 JTIOXXHO NpM3HaH BUHOBHbLIM B NOMNbITKE yO6uncrea ot nmeHun «kOkoca»
6usHecmeHa no pamunmm PoibMH, KOTOpPLIN Ha caMoM aene chabpukoBan nonbITKy yéuncrea c
Lenblo NpoABMXEHUS CBOMX MHTepecoB B cyaebHoM npouecce B OTHOWeHMN «KOKkoca» B
ABCTpUU. -H PeweTHMKOB 6b121 B TO BpeMs nepeseaeH B JIeopTOBCKYO TIOPbMY, rae emy
npeanonoXxumTenbHo 6blna npeasioxeHa «caenka» - ceoboga B 06MeH Ha N0XHble NoKa3aHus B
OTHOLWIEeHUM pykoBoauTenen «kOkoca». Mo cCoBeTy CBOero aaBoKaTa, KOTOPbIA TakxXe pacckasan
MHE O TPYAHOCTAX, C KOTOPbIMU OH CTOJIKHYCS MPW NONbITKAX NONYYUTb AOCTYMN K CBOEMY
KNWEHTY, r-H PelleTHMKOB B TO BpeMs oTkasascsa oT «caenku»1%, Bo Bpemsa moero HeaasHero
BM3MTa B MOCKBY, MOJI04as XeHLLNHA, KOTopas nNpeacTtaBuiach «06LEeCTBEHHbIM 3alLNTHUKOM>»
r-Ha MuuyrnHa, nepepasna MHe AOKYMEHT, B KOTOPOM CXKaTo M3naranocb Aesflo ee KaneHTa. S
6blna BecbMa owenoMseHa, Korga yemaena, uto, coriacHO 3TOMYy AOKYMEHTY, M-H MnyyrmH 6bin
NPUroBOpPEH B TOM YMUC/Ie 3a NOKYyLIeHue Ha YOMincTeo r-Ha PoibHa Ha OCHOBaHWMKM ABYX
[OKa3aTenbCTB: Noka3aHuih r-Ha PeweTHMKoBa U HaNnMCaHHOW OT PyKW 3anucku, HangeHHOW B
KBapTupe r-Ha NuuyruHa, ¢ aapecom r-Ha PoibuHa (r-H MNuuyruH yteepxaasn, 4To 3Ta 3anucka
HanuMcaHa He UM, a X04aTaNCTBO 3alUNTbl O NPOBEAEHMN NOYEepPKOBEAYECKON aKCnepTu3bl 66110
OTKJIOHEHO cyaoMm). [pyroin npobnemMaTuuHbI 3/1EMEHT pasbupaTtenbCTBa B OTHOWEHUN M-Ha
MuUuyrMHa - 3To TO, KakMM 06pa3oM CBMAETENbCKUE NOKA3aHUA «A0MOSHANCE» BO BTOPOW
NonbITKE NpeoaosieTb COMHEHUS, KOTOpble Nobyannum BepxoBHbin Cya OTMEHUTb NEPBbIN
06BMHNTENBbHbIN NMPUroBOpP, BbIHECEHHbIN eMy 17 aBrycta 2006 r. B gelcTBUTENbLHOCTU B XO4€E
nepsoro pasbupartenbcrBa r-H PeweTHNMKOB nokasasn, YTo OH NoNy4ymn 3akas Ha yOUNCTBO OT r-
Ha MNuyyrmMHa mn r-Ha HeB3nmMHa Yepes3 HbiHE MOKOMHOro NocpesHuKa. 3alimTa Bbipasuia NnpoTect
NPOTUB MCMOJIb30BaHMUS TaKnx AOKasaTeNbCTB, NONYyYEHHbIX U3 BTOPbIX pyK. B xoae BToporo
npowecca cemaetenn BHe3anHo BCMOMHUAM, YTO r-aa MNuyyrMH n HeB3nNmMH nnMYHO
NpMCYyTCTBOBA/ M BO BPEMS 3TOro pa3roBopa. Takxke B Xo4e NepBoro npouecca, Kak
yTBEpXAaeTcs, 0OCTanCb Hepa3peLleHHbIMM NPOTUBOPEUNsT MeXAY BHELHOCTbIO TEMHOBOJIOCOrO
r-Ha PeweTHWkoBa, 06BNMHAEMOro B OCYLLECTBIEHUN AaHHOro yO6uiicTBa, U1 MHOrOUYMCNEHHbBIMA
cBMaeTensaMm, KOTopble BUAen M Ha MecTe NpecTynjeHns CBETI0BOJSIOCOro Yesnoseka. B xoae
BTOpoOro pasbupartenbcrsa r-H PeleTHMKOB 1 agpyrue cemaetenu o6BMHEHUS B NepBbii pa3
BCMOMHWAMN, YTO B TO BPEMS Ha HMUX ObIIM HaAETbl MAPUKK U3 CBET/bIX BOMOC.

107. 2Tn aneMeHTbl, Ha KOTopble A HaToNIKHynacb 6onee nnn MeHee cayyanmHo, 3acTasnsioT
MeHs onacaTbCs, YTO r-H MNMNYYrmMH TakXXe MOr CTaTb XXEePTBOM HernpekpallalLWwencs KaMnaHnum B
OTHOLLEHWUMN BCEX, KTO CBA3aH C «lOKOCOM» 1 ero BeAyLwMMn pyKOBOAUTENSMU.

HSBC/doHa «3pmutarx Kannran»

108. BTopoe cuMATOMaTUYHOE Aeno — 370 Aeno «3pMutax Kanutan», MHBECTULMNOHHOM
KOMMaHuK, creumanms3mpyrowencs Ha NHBEeCTMPOBaHMN B LiEeHHble ByMarm pocCUMNCKMX
npeanpusaTuin. [1o onncbiBaeMbIX HMXe cobbiTun poHA «DpMunTtax Kanutan» 6bis1 KpynHENLWnNM
WHOCTPaHHbLIM NHBECTOPOM Ha POCCUMNCKOM (POHAOBOM PbIHKE M OAHUM U3 KPYMHENLLNX
HanoronsaTenbwmkos B Poccuiickon ®epgepaumn. Ctpatermsa doHaa, NpuHaTas UM 4YUCTO U3
AenoBbiX coobpaxeHun 6e3 Kakon-nnmbo NaeonorM4eckon nnm NOANTUYECKON NOA0MNNEKH,
BKJIlOUana BBeAeHMe 3anajHblX METOAOB (DMHAHCOBOrO yyeTa B KOMMNAHUAX, B KOTOpPbIE
WHBECTMPOBas «IDpMUTaX», N TeM cambiM 60pbby C Koppynunein. ®oHa «DpMuTax» nan
XXEepTBOM KOpPPYMNUMKU U CFOBOPA BbICOKOMOCTAB/IEHHbIX COTPYAHUKOB MUAULIMN U
OpraHM30BaHHOW NPECTYMNHOCTU, YTO NPUBESIO K HE3AKOHHOMY MPUCBOEHUIO («Kpaxe
KOMMaHUN») TPEX U3 €ro MHBECTULMOHHbLIX KOMMaHWi, BnagenbueM KoTopbix 6611 6aHk HSBC
(«Punenpg», «MaxaoH» u «lMapdeHnoH»), panbcmdmKaunsa 3ag0KeHHOCTEN KOMNAaHUA Ha

137 cm. Doc. 10368 (2007), nn. 8-10).

138 cm. Doc. 10368 (2007), n. 49, npum. 9.



cymmy B UD 1,26 MnpAa, U MOWEHHMYeCKMM 06pa3oM noayyYeHHOe OT POCCUNCKUX HaNoroBbIX
OpraHoB BO3BpaT Hanoros Ha cymmy B 230 MnH UD, KoTopble 6bliin BbiNsiadeHbl KOMAOAHUSAMM.
«Kpaxxa» KkomMnaHun 6bis1a ocyLecTB/ieHa C NOMOLLbI OPUrMHANOB NpPaBOyCTaHAaBANBAOWMX
AOKYMEHTOB KOMMaHUM, KoTopble Bblin n3baTbl 6€3 Haanexallero pmaM4eckoro 0OCHOBaHMS
COTPYAHMKAMU MOCKOBCKON MUAMLMKN BO BpeMS 06biCka B MOMeELWEeHNAX KoMnaHnm. C NOMOLLbIO
3TUX AOKYMEHTOB 6bIfN Ha3HayYeHbl HOBbIe AMpeKTopa’>®, KoTopble 6bICTPO «MPU3HANU»
BblLLEYNOMSAHYTble chabpunkoBaHHble npeTeH3nn'*® - oqHako 3aKoHHbIE PYKOBOAUTENN yXKe
yCMeLwHo BbIBEN aKTUBbI YKpaAEeHHbIX KOMMaHuin 3a npeaenbl Poccuiickoi ®egepaumn.
danbliMBbie AMPEKTOPA 3aTeM CAeNanu AeHbrMm Ha 3TON penaepcKkon aTake Ha KOMMNaHMIo,
notpeboBaB BO3BpaTa BbIMJI@4Y€HHOro Hanora Ha Npubbiiib, KOTOpPas, Kak OHW CKasanu
Hanorosol cnyxo6e, 6bl1a YHUUTOXEHA 3a4HUM YMCNIOM M3-32 BHOBb BO3HMKLUNX NMPETEH3UN B
OTHOLWEHNM KOMNaHui. OHX NOAYYMAM OT Ha/JOroBOro BeAOMCTBa pelleHne 0 Bo3BpaTe
skBMBaneHTa 230 MH. y.e. B TedyeHne 24—72 yacos'*!. § He ocMeniocb NPeAnoNoXUTD,
CKOJIbKO BpeMeHM 06bl4HO 3aHMMaeT TpeboBaHMe O BO3BpaTe nepensiavyeHHbiX HaNoroB gaxe Ha
ropasao 6onee CKpoMHyt0 CyMMy B Poccuiickoinn ®epepaumn, ogHako B FepMaHum 3T0 6b110 6bl
AefioM MecsiLeB, a He YacosB.

109. Taknm obpasom, Noka 3Ta CUTyauus BbIMMSAAUT KakK ele oanH npuMep
«KOpNopaTUBHOIo penaepcrea» (MM «BpaxaebHOro NOrnoWweHns») B pOCCMNCKOM CTUNE, O
KOTOPOM HeoAHOKpaTHO cooblanocb*?, OgHako MOMMMO O4HOrO MWL pa3Mepa KOMMaHuu,
CTaBLUEN XXepTBOM TAaKOro 3axeaTa, U ero MexayHapoAHbIMMU NOCNeaACTBUSIMU, 3TO AENO0
OT/INYAETCH TeM, YTO, Koraa pykosoamtenu doHga «dpmutax» /HSBC nonbiTanncek 3awmtnTb
cebs OT MOLEeHHMYeCTBa CTOJIb KpyNnHOro Macwrtaba C NMOMOLLbO KOMNETEHTHbIX OPraHoB, OHMU
CaMu CTa/in XepTBaMM CUCTEMATUYECKMX KapaTesibHbIX Mep, KOTOopble HaBepHsKa
OCYLLECTBASNMNCE NP NOAAEPXKKE BbICOKOMOCTAaBNEHHbIX COTPYAHWUKOB NPaBOOXPaHUTENbHbIX
OpraHoB; 1 3TW Mepbl O4EBUAHO PENPECCMBHOIO Xapakrtepa OCYLLeCTBASIOTCA C MPUMEHEHUEM
MeXAyHapoAHbIX MEXaHM3MOB MPaBOBOr0 COTPYAHMYECTBA, UccrenoBaHne pyHKUNOHMPOBAHUS
KOTOpPbIX Nepea INLOM npeanosiaraemMbix nNoAMTUYECKM MOTUBUPOBAHHbIX 310ynoTpebneHunii
BXOAUT B MOW MaHAaT.

139 o
OAMH U3 HUX, B TOM Yncne, bl paHee ocyxaeH 3a YBMIACTBO (A NoayyYnia KONUK AOKYMEHTOB, NOATBEPKAAIOLMX UX

CYAUMOCTb).

9 311 npeTeH3UM NpeacTaBAAOTCA ABCYPAHBIMM C NPABOBOI U GAKTUYECKOM TOUEK 3peHun (MHe noKasanu
NOATBEPKAAIOLLYIO JOKYMEHTALMIO0).

m [lBa 3aaBneHnA o BO3BpaTe HaNOroB Ha obuyto cymmy okoso 1,8 mapg pybneii B oTHOWEHUM KOMNaHUK «PuneHa» 6binm
nogaHbl B Hanorosyto MHcnekumto Ne 25 21 nekabpsa 2007 r. v 6biamn yaosnetTsopeHsbl 24 gekabpsa 2007 r.; NATb 3aABAEHUN B
oTHoweHun «MaxaoHa» un «MapdeHnoHa» Ha obuyto cymmy B 3,7 MapA pybaeii 66111 NnogaHbl B HAaNOroByk MHcnekumio Ne 28 24
neKabpa 2007 r. U yAOBNETBOPEHbI B TOT XKe AeHb! ONATb-TakW A BUAENA LOKYMEHTbI, NOATBEPKAAOWME 3TO.

142 Cm., Hanpumep, Francesca Mereu, Corporate Raiders use Cash, Friends, in: Moscow Times, 13 February 2008 (TekcTt
onybaunkosaH no agpecy: http://www.cdi.org/russia/johnson/2008-31-29.cfm). CTaTbs cOAePKMT NedeHaLLme Ayly nogpobHoCcTH,
CM., HaNpuMmep, cneaytouime oTpbIBKU: «Peiigepbl 34eCb MCNO/b3YHOT CBOW CBA3W C KOPPYMMNMPOBAHHBIMW YUHOBHUKAMKU ANA
HEe3aKOHHOro 3axBaTa NPeAnpPUATUIA, YACTO C Le/Ibio NPUOBPETEHNA INUTHON HEABUKUMOCTU. B Yucso pelidepos yacmo exodam
bbiswue compyOHUKU cayxbbl besonacHocmu, compyoOHUKU MUAUYUU, KPUCMbI U AUUA, UMeroWUe C8A3U C
8bICOKONOCMABAEHHBIMU 20CYOaPCMBEHHBIMU YUHOBHUKAMU. MU MOOKYnaomcs cyobu, MPOKYypopbl U YUHOBHUKU 8cex yposHel.
Yepes Hux pelidepbl Mo2ym 3aKa3amso MNouck npednpuamus, cobpame UHGOPMAyUIo 0 e2o 8aa0esbye U Chaabcuguyuposame
Mobbie Heobxo0umble OOKyMeHMbI 019 3aX8ama 3mo2o npeodnpusamus.

«K coxcaneHuro, pelidepsl —3mo 00U, Komopele pabomarom Ha cucmemy, U Yepe3 Hee OHU Mo2ym cghanbcuduyuposame
8ce, Ymo 3axomamb», - 208opum [eHHaouli [yokos, beiswuli pykosooumess pabouyeli 2pynnel, KOMopas omcaexcusana smy
npobnemy 8 npedeidyuwem cocmase [ymeol.

He cywiecmeyem mouyHbIxX yugp 0 mom, CKonbKo pelidepckux HanadeHul npoucxodum e 200. [yOKoe8 2080pum, Ymo e20
paboyeli epynnoli 66110 3ape2ucmpupos8aHo 0KOI0 MbICAYU Cry4aes 200 8 Mockse u aHano2u4Hoe Yyucao 8 Mockosckoli obaacmu.
Ho amo, no ezo cnosam, «auwe sepxywka alicbepaa». PeanbHas yugpa, 20860pum OH, 8ePOSMHO, 8 Yembipe — MAMb Pa3 ebiwie.
CoanacHo coobweHuam e CMU, yugpa no cmpaHe cocmasnasem okoso 70 meic.

3a npedenamu Mockesl u cocedHeli Mockosckoli obaacmu, nl06UMbIMU MUweHAMU 05 pelioepos Aaseasatomca CaHkm-
Memepbype u /leHuHepadckaa obaacme. CMouMOCMb HEOBUXUMOCMU 8 3MUX pPe2uoHaX 8€CbMA 8bICOKA, U KOHKYPEHYUA 3d
Heb0obWOoEe KoAUYeCcmaeo Hed8UXUMO20 UMYWEecmaad, Komopoe uMmeemcs 018 3dKOHHO20 NpuobpemeHuUs, OYeHb HECMOKas.

MHozue buzHecmeHbl, COMpPYOHUKU MUAUYUU U Opyaue O0AHCHOCMHbIE AUYd, Komopble 0aau UHMep8ssio 0415 3Mo20
mamepuana, 2080pUsU HA YC08UAX AHOHUMHOCMU, CCbIAAAChL HA WEeKOMaAUB0CMb meMbl U cmpax 803me30us. busHecmeHs!
make Npocuau He Ha3bieaMb HA38AHUA Ux bblswiux KomnaHul. 10 ux c/108aM, OHU HE #(aa1080/UCL 8 MUAUYUID, MPOKYpamypy
unu ®Cb, nockonbKy bbiau yeepeHsl, Ymo y pelidepos ecmb 843U C 3IMUMU Op2aHamu. “



110. I'-Hy Yunbamy Bbpayaepy, rpaxaaHunHy BennkobputaHum, reHepasbHOMY AUPEKTOPY
KoMnaHun «DpMutax Kanutan», 66110 HEOXXMAAaHHO O0TKa3aHO B BO30O6HOB/IEHNM €ro Bbe34HOoMn
BU3bl B Poccuitckyto depepauuio, HECMOTPS Ha BMELWATeNbCTBO B €ro 3aluTy Ha CamMoM
BbICOKOM MOANTUYECKOM ypoBHe'*?, O MOLIeHHUYeCcTBe, COBEPLUEHHOE B OTHOLWEHUN «DpMUTax
KanuTtan» 66110 nogpobHO pacckasaHo B xanobax, HanpasneHHbIX B [eHepanbHyto
MpokypaTypy Poccuinckon ®egepaunmn 3 gekabps 2007 r., 23 uionsd 2008 r. n 27 oktabpsa 2008
r. Mo cnosaM OPUCTOB, NPeACTaBAAOWNX UHTEPECHI POHAa «DPMUTAX»>, HUKAKOIO
coAep)xaTenbHOro oTeeTa Ha 3Tu xanobbl He noctynuno. Kntouesoe AO/MKHOCTHOE MU0, B
OTHOLWEHNM KOTOPOro 6611 HanpaseHbl Xanobbl, caMo 6bIs10 Ha3HAYeHO Ha BeaeHue
paccnefoBaHUs B OTHOLIEHMW ero camoro, a otaen CneacrtseHHoOro komuteta lMpokypaTtypbl no
lO>xHOMY oKkpyry MocCKBblI BCKOpe npekpaTtua Aeno, Bo3byxaeHHOe B OTBET Ha Xanobbl
HSBC/»2pMutax».

BMecTO NpUHATUSA Mep B OTHOLIEHWM KOPMOPATUBHbIX «pernaepoB», BAacT1 Havyanu
3anyruBaTb BCEX aABOKATOB, Npeactasnsitowmx nHrepecbl HSBC n doHaa «DpMutax» B
Poccuiickon ®epepaumn 1 npecnenoBaTtb UX, NpoBOAsS MUAMLeENnckue obbiCKM 1 gonpawmeas B
KayecTBe cBuaetenen. B yacTHOCTU, He3aBUCUMbIN aaBokaT Ceprein MarHUTCKUIN, KOTOpPbIN
nomorasn BbiBUTb (paKkTbl MOLWEHHNYECTBA W 3510ynoTpebneHnsa cnyxebHbiM nonoxeHneM, 6bin
apectoBaH 24 Hoa6ps 2008 r. n ¢ Tex nop coaepxancsa noa crpaxein'**; apyrue 6binm
BbIHY>XAEHbl UCKaTb ybexuwa B Bennkobputanmn. Te e caMble COTPYAHMKM
NMpaBOOXpPaHUTENbHbIX OPraHoB, KoTopble B Xanobax HSBC/ «3pmutax» 06BUHSAKOTCS B y4aCTUK
B 3TOM KpynHOMacwTabHOM MOLWEHHUYECTBE, cenyac y4acTBYIOT B NpecnefoBaHun ero
PYKOBOAUTENEN U IOPUCTOB C NMOMOLLbIO HAaAYMaHHbIX 06BUHEHWI, KOTOPbIE, KakK
npeacTaBAseTCcsa, HaXoAaTCa B NMPOTUBOpPEYMnN C NpeaLecTBYOWMMN 4ENCTBUAMM OpraHoB. Mo
CyTW, KaK NpeacTaBifieTcs, BNacTu cenyac 06BUHAOT 3aKOHHbIX AMPEKTOpOoB KoMnaHuin HSBC/
«DpMUTaxX» B TOM, YTO OHW CaMu pa3paboTanu naaH «Kpaxm» COHBCTBEHHbIX KOMMNAHWUN K
npu3HaHnsa ccabpnkKoBaHHbIX NPETEH3UN C Lefbio 06MaHyTb pOCCMNCKOE rocynapcTeo. A
npoBena MHOrO 4YacoB, BO BpeMS KOTOPbIX aABoOKaTbl, NpeacTtaBnstowme nHtepecsl HSBC/
«DpMuTax», NnoapobHO pacckasbiBasiM MHE O AeJsie, a TakXe 3aj4aBasia UM Bonpochkl. A Takxke
obpaTtunace ¢ NMCbMOM K NeHepanbHoMy MNpokypopy P® n HayanbHuKy CnencTtBeHHOro
KOMUTETA, B KOTOPOM MOMpPOCKAa COObWNTbL MHE NX TOUKy 3peHna’®. OTseT, KoTopbIii g
nony4duna n3 CneacTtBeHHOro KOMUTETa, MEHS He yAOBEeTBOPUI. B 4yacTHOCTU, 3aaBneHune,
COrnacHo KOoTopoMmy 6b1710 HEBO3MOXHO HanpaBUTb OTBET Ha Xasnoby, NOAAHHYIO OT UMEHMU
HSBC/ «3pmuTaxk», NOTOMYy 4TO aABoOKaT, nogasBwwui xanoby, He cooblwiunn ceoero agpeca,
npeacraBasieTcs HenpasAonoAobHbIM BBMAY BAXXHOCTW Aena u npodeccnoHanniMma AaHHbIX
a/lBOKATOB, CO MHOMMMU N3 KOTOPbIX S IMYHO 3HaKoMa. OTpuuUaHMe y4yacTms KOHKPEeTHOro
OO/HKHOCTHOIO finua B pacciefoBaHum xanob, B KOTOPbIX OH 3HAa4YUTCA OAHUM U3
NnoAo3peBaeMbIX, BCTYNaeT B NPOTUBOPEYUNE C ASIMHHBIM MepeyHeM KOPpPEeCrnoHAEHLUNN,
CBSA3@aHHOW C 3TUM AeNI0M, Ha KOTOpPOM CTOUT NOAMUCH 3TOM0 CaMoro AO/XHOCTHOro nuua. Konum
3TOM nepenucku 6biin npeaocTtaBsieHbl MHe opuctamm HSBC/ «DpMmutaxk». OTBET, NOSTYUYEHHbIN
n3 leHepanbHoW MNMpoKypaTypbl O TOM, YTO AAHHOE AO/HKHOCTHOE NNUO (B paHre
NOAMNOSIKOBHMKA) HE MMeeT «Kakmx 6bl TO HM H6bI10 HAA30PHbLIX MOMHOMOYNIA», HE NMPUHEC
HUKAKOW MOJib3bl; @ YTBEPXAEHUS MPOKYypaTypbl O TOM, YTO OHU He nmony4danu xanobel ot HBSC,
«paTnpoBaHHble 3 gekabps 2007 r., 27 okTabpsa 2008 r. nan KaknM-nnbo MHbIM YNCOM>,
3acTaBW/IN MeHs 3a4yMaTbCsl O TOM, He 6bIs10 /N 34eCb B KAKOW-TO MOMEHT C/TY4aMHOro Uau
HaMepeHHOro HapyLWEeHNS KOMMYHVUKaLUM AW A0CTaBKN KoppecnoHaeHumnn e,

111. KoHeuHo, 9 A0 CUX NOp HE B COCTOSSHUM «CYAUTb>», KTO B 3TON CUTyauun npas uau
Henpas, M 3TO He BXOAUT B Lenn AgaHHOro goknaga. OaHako B CBETE MHOMOUYMCNEHHbIX
CTpaHHbIX COBMaZeHNn N NPOTUBOPEYNIA, B OCOBEHHOCTM B TOM, YTO KacaeTcsl XPOHO0ru
CO6bITU B CBSA3M C 3aLUUTHLIMU AENCTBUAMKU, NpeanpuHaTbiMu HSBC/ «DpMutax», n
KapaTesibHbIMW MepaMun, NMPUHATBIMKM B OTHOLLEHUWN €ro pyKoBOAUTENEN M IOPUCTOB, U HAKOHeL,

143
B cBoem nucbme oT 2 mas 2009 r. (Konus nmeeTcs B maTepuanax) npembep-MmuHUCTp FopaoH bpayH yKasbiBaeT, 4To

CoepguHeHHOe KopoaeBCTBO «NPOAO0KaEeT BbICKa3biBaTb CBOKO 03abo4YeHHOCTbL MO NOBOAY Aena r-Ha bpayaepa, oTmeyasn, YTo OHO
MOMKET OKa3aTb BO34eNCTBUE Ha YBEPEHHOCTb BPUTAHCKUX U APYrMX MHBECTOPOB B BO3MOXHOCTM BeaeHua busHeca B Poccuu, n
4TO, MOKa UAET CNOXKHOE opnanYeckoe pasbupaTenbCcTBo, BaxKHO, YTOBObI 3aKOH NPUMEHANCA CNPaBeAIMBO U HEYKOCHUTE/NbHO, YTO
LOMKHO b6bITb 04eBMAHO”.

14% cm. nin. 89-90 Bbiwe.
Cm. n. 66 Bbiwe.
HOpucTbl poHaa HSBC/ «Ipmutaxk» npeaocTaBuam MHe KONUKU KBUTaHUMIM, noaTeepxaatolime GakT nogaum sTux anob.
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B CBETe NOJIHOWM HeCnocobHOCTN NMpaBOOXpPaHUTENbHbIX OPraHOB B TEYEHME MHOMMX MecsLueB
oTpearnpoBaTb AaXe Ha CTOMb KpynHoMacwTabHoe MOLWEHHMYECTBO, XXEePTBOM KOTOPOM CTasno B
TOM 4MC/e N CaMO POCCUIMNCKOE rocyaapCcTBo, 1 He MOry He 3anoA03puUTb, YTO 3TO
CKOOpAMHUPOBAHHOE HanageHmne AO0KHO 6blN10 MMEeTb NOAAEPXKKY BbICOKOMOCTAB/IEHHbIX
OO/MKHOCTHbBIX NnLy,. Kak MHe npeactaBniseTcs, OHM NOJSb3YHTCS B COBCTBEHHbIX Lensx
HenpekpaLlamnLWMMNCa CUCTEMHbIMMU CNAaboCTaMN CUCTEMBI YITOSTOBHOIO NpaBocyauns B
Poccuinckon ®enepaunu.

112. Ha Mol B3rnsaa, Haanexauee paccrienoBaHue 3Toro CMMNTOMaTUYHOro aena,
npuBieYeHmne K OTBETCTBEHHOCTU /UL, COBEPLUMBLLUNX MOLUEHHUYECTBO, a TakXe COTPYAHUKOB
NpaBoOOXpaHUTENbHbIX OPraHoOB, KOTOpble, CyAs MO BCEMY, OKa3blBanu UM COAENCTBUE,
COBepLIEHHO Heo6X0AMMO. DTO TakXXe MOXET CTaTb XopoLllelr NpOBEPKON ANS HOBbIX CTPYKTYp, B
TOM UMCNe Ha pasaesieHne NoNHOMOUYNIM U chepbl AeATeNbHOCTN MexAay eHepanbHOn
MpokypaTtypoin n CneacTBEHHbIM KOMUTETOM, YTO AO/IKHO COAENCTBOBATL paccnefoBaHUIo
npeanofnaraemMbix 3/710ynoTpebsieHnin, COBEpPLUEHHbIX 3/IEMEHTaMN OAHON CTPYKTYpbl, KOTOpoe
byneT NpoBOAUTLCA COTPYAHUKaMWN APYrON.

Apyrmne cnyyau npegnosiaraeMoro rnoJiMmTM4ecKoro BMeLares/bCTBa B NpoLecc
yrosioBHOro cyjornpom3BojgCcTBa

113. Bo BpeMs Moeit BCTpeun co JibBoM MoHomapeBbiM*’ MeHs nponHdbopMupoBanm o
HECKOJIbKUX APYrnx Aenax, B KOTOPbIX NOJMTUYECKOE BMELATE/IbCTBO B NpOLECcC YrosloBHOMo
CyAonpon3BOACTBa NpeacTaBnsieTcs BeCbMa BeposATHbIM. [0 coobpaxeHnam mecta s Mory
34eCb Wb KPaTKo 3aTPOHYTb 3TK Aena.

114. Jeno 06 yb6uincree >xypHanucTkm AHHbI MONUTKOBCKON, COrNacHO YyTBEPXAEHUSAM
aZlBokaTa CeMbM NoOTepneBLUEN, ABASETCA NPUMEPOM NMpodecCnoHanbHON HENPUroA4HOCTH
OpraHoB MpoKypaTypbl, KOTOPbie MPUBbLIKAM NOoNy4YaTb 06BUHUTESbHbIE NPUTOBOPbI MPaKTUYeCKU
no xenaHuo, 6e3 Heo6xoANMOCTU AO0/KHBIM 06pa3oM NPOBOAUTL pacciefoBaHue No Aeny u
npeactaBnaTb cyay ybeauTenbHble AOKa3aTeNbCTBa. DTO Aefo, No C/I0BaM aABOKaTOB, ABAAETCH
a3byyHbIM NpMMepOM OTCYTCTBME NOAAEPXKKN reHepanbHON NpoKypaTypol B cyae aen,
paccnefoBaHWe No KOTOPbIM MpoBoAnnocb CneacTBEHHbLIM KOMUTETOM, UYTO LUMPOKO NpuU3HaeTcs
Kak NocTblAHOEe nopaxeHune ans obenx cTpyktyp. LleHHoe BpeMs 6b110 NoTepssHO B noncKax
peasibHbIX BUHOBHbIX M 3aKa34yMKOB MpecTynneHus. AaBoKaTbl poOACTBEHHMKOB noTepnesLlen
NoYTM KaXAaylo Heaento obpalanmcb ¢ NnpocbbamMu 0 NpoBeAeHMN KOHKPETHbIX CNeACTBEHHbIX
OENCTBUIN ANns Toro, uytobbl n3bexaTtb yTpaTbl AOKa3aTeNnbCTB, oaHaKo 6e3ycnewHo. OHM Takxe
COYNN CTPaHHbIM, YTO OANH U3 06BUHAEMbIX, NONKOBHUK OCB PArysos, 06BUHANCA He B
coyyactum B ybuncTee, a nmwb B Nepegade agpeca r-xu Nonntkosckon. Bo3HmkaeT Bonpoc,
no4vyeMy Aeno B OTHOLIEHMN r-Ha PArysoBa BesOCb OTAE/bHO OT AeN B OTHOLWEHUN ApYrmX
Y4aCTHMKOB U 3aTeM 6bl/10 NMPUOCTAHOBNEHO, HECMOTPS Ha BECOMble AOoKa3aTeNbCTBa NpPOTUB
Hero. BaxxHol nobenon ansa agBokaTtoB obenx CTOPOH cTano nybnnyHoe nposegeHmne cynebHoro
pa3zbupaTtenbCcTBa, KOTOPOE, MO UX MHEHMIO, MO3BONMIO BCEM YBMAETb, HACKOJIbKO MJI0X0
paboTaloT cneacTBeHHble opraHbl. Tenepb aaBoKaTbl onacarTcs, 4To 6e3 npogoskatoLwerocs
[ABJIEHMS CO CTOPOHbI MeXAyHapoaHoro coobuiecTtsa peasibHblie inua, copeplmsline ybmuncreo,
HMKOraa He 6yAyT HalAeHbl, HE rOBOPS YXKe O ero 3aka3dnkax U opraHmsaTopax.

115. B cBoMx oTBeTax Ha MOM BOMPOCHI, CBA3aHHbIE C 3TUM AenoM, U CNneacTBEHHbIN
KoMuTeT, 1 NeHepanbHas NpoKypaTypa yTBepXxaanu, 4to umm 6110 cobpaHo AOCTAaTOYHO
[0Ka3aTenbCTB ANS BblIHECEHNS 0OBMHSEMbIM NPUrOBOPOB, M NOAYEPKMBASIM, UTO BO BpeEMS
cynebHoro pasbupatenbcrea (B TOM YMC/ie B KaCCaUMOHHOM MHCTaHUMK), 3aKOH 3arnpeLwiaeT uM
npoAos/HkaTb pacc/iiefoBaHMe C Lenblo yCuaeHnsa ux nosmumn. Nostomy MNeHepanbHas
NpoKypaTypa couysia MOW BOMPOC «B BbICLIEN CTEMEHN HEYMECTHbIM». H, 0AHAKO, C 3TUM He
corfnacHa: s He cnpaiwimBana Ux, 4To OHUM aenanu ana cb6opa AONONHUTESNbHbIX AOKa3aTebCTB
NpoTUB NNL, KOTOpble B HacTosiLlee BpeMsl 06BMHAOTCS B COBEPLUEHMM NpecTynneHuns (u
KOTopble BMOsHE MOryT 6bITb HEBUMHOBHbBIMW), @ YTO OHW AENatloT 415 TOro, YTobbl YCTAaHOBUTb
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HacTosiwero younuy nnm ybuiil, n, 4yto 6onee BaxxHo, 3aKa3z4yMKoB U OpraHM3aToOpPOB 3TOro
npecTtynaeHus.

116. Kak 6biBLUMIA goknagymk no geny FoHragse Ha YKpaMHe“B, A HEe MOry He COornacuTbCs C
aABoOKaTaMn poACTBEHHWKOB NOTeprneBLLEeNn, YTO BpeEMS MMeEeT pellatollee 3HayeHme. Accambnes
TakxXe AosmxHa 6yaeT npoaoskaTb MPUCTASIbHO CNeanTb 3@ 3TUM AEJIOM.

117. Jeno IOpua CamoaypoBa, anpektopa CaxapOBCKOro My3es, MoKa3sblBaeT, Kak
3noynoTtpebneHns cMctemMoi yronoBHOro NpaBocyAms MOryT NpeacTaBnsaTb yrpo3y csoboae
BblpaXXeHnst MHeHus. -H CaMoaypoB yxe 6bl1 0OAHaXAbl OCYXAEH 3@ OpraHM3aumio
XYAOXECTBEHHOWN BbICTaBKW, KOTOPYIO NCNOPTUIN pacCepXXeHHble NpaBoC/aBHble Bepytowme,
KOTOpPbIX paccepamnm HeKOTOpble N3 BbiCTaBNEHHbIX paboT — cneayeT OTMETUTb, UTO CaHKUNK
61/ NPUMEHEHbI K OPraHM3aTopy BbICTaBKKM, @ HE K BaHAanaM. HoBas BbiCTaBka B
CaxapoBCKOM My3ee, noj Ha3BaHMeM «3anpeTHoe NcKyccTteo — 2006» geMOHCTpupoBana
paboTbl, OTHOCSLLNECS K COBETCKOM 3M0Xe, B KOTOPbIX PESIMrnMo3Hbie CMMBOJIbI M306pa)kannch
KaK «aHTUCOBeTCKMe». DKcnosnumsa B CaxapoBCKOM LeHTpe nojBepraer HacMellKaM COBETCKYHO
OEeNCTBUTENbHOCTb, n306paxas «NOK/JIOHEHMe» COBETCKMM CMMBOJ1aM KaK ecin 6bl OHM nmenmn
pennrno3Hbin xapakrtep. Ytobbl nsbexatb Nt0boro pucka ockopbuTb UbM-TM60 pennurnosHolie
YyBCTBa, NPOM3BEAEHNSA NCKYCCTBa 6blan 3aKpbITbl OT 0603peHns CTEHOM, U MOCMOTPETb Ha HUX
MOXXHO OblN10 TONIbLKO Yepe3 OTBEPCTUS B 3TOMN CTEHE, A0 KOTOPbIX MOXHO 6b1s10 A06paTtbCs,
TO/IbKO 3abpaBLlUMCb Ha NPUCTABHYIO NIECTHULY U Yepe3 npeaynpexaeHune - 4to, Ha MO B3rnsg,
npeacrtaBnset coboit OCTPOYMHYIO MHTEpPNPEeTaunto CTapMHHOIo BblpaxeHus “volenti non fit
inuria” (cornacme yCTpaHseT rpoTuBOrpaBHOCTb MPUYNHEHNST Bpeda). TeM He MeHee,
HEeKOTOpble NpaBOCAaBHbIE BepyoLwune 3abpanncek Ha NeCTHULbI, 3arfisiHy 1M B OTBEPCTUA U
no4vyBcTBOBanun cebs «ockopbneHHbIMM» - 1 HaYann oKa3biBaTb AaBNeHNe Ha eHepanbHyo
MpokypaTtypy, 4Tobbl OHa BO36yaunia Aeno B OTHOWeHMK r-Ha CamoaypoBa. B HoBoM cyaebHOM
npolecce, KOTopbln Havancsa 3 anpens 2009 r., r-Hy CamoaypoBy NpeabsBNAOTCS 06BMHEHUS B
«IKCTPEMMUCTCKOM AeATEeNbHOCTM». DTO O3HA4YaeT, YTO eMy MNPULIIOCh YATU C AOMKHOCTU
pykosoauTens CaxapoBCKOro My3es, 4Tobbl nsbexaTtb 3aKpbITUSA My3es B Clly4yae npusHaHus
€ro BMHOBHbIM. MaKkcMMasnbHOE Haka3aHue 3a 3TO COCTaBNseT NATb NEeT NuweHns csoboabl, 1
camo no cebe 3710 pazbmpaTenbCTBO CYLWECTBEHHO oxJla)XaaeT atMmocdepy cBoboabl
(XyL0XXeCTBEHHOr0) BblpaXX€HUs MHEHUS.

118. B cBOeM oTBEeTE Ha MOW BOMPOChI N0 AAaHHOMY Aefly HavalbHUK CneacTBEHHOro
KOMUTETA yKasas, YTo «rpaxpaHe, npmaepxmseatomecs TpagmumoHHbIX KYbTYPHbIX
LLeHHOCTEeN pOCCUICKOro Hapoaa, U B 0CO6eHHOCTN UCNoBeAYOLWNe NpaBoC/iaBHYO BEPY UK
BblpaxkatoLwme npeanoyTeHme NnpaBoc/iaBHOMY XPUCTUAHCTBY, M 6OMbLWMHCTBO NoceTUTeNnen
BbICTAaBKM NOABEPIINCb Ype3BblHalHO CEpbe3HOM AYLIEBHOW TpaBMe NMpu BUAE 3KCNOHATOB,
HaHOCALWNX NPAMON ywepb nx AMYHOMY AOCTOMHCTBY U NOAPbLIBAOLWMX MX MUPOBO33PEHNE, YTO
npeacrasnseTt cobor TpaBMupytowee cobbiTe N MOLWHbLIN aKTOp CTpecca, TEM CaMbiM
NPUYUHMBLUME UM HPABCTBEHHbIE CTpajaHMs U CTPECC, a TakXe OLWYyLeHNe YHUXEHUSA nxX
NINYHOIo AOCTOMHCTBa».

119. MHe KaXeTCsl, UTO «NoApblB 3aKpENMBLLUErOCs MUPOBO33PEHMSA» COCTABNSET YacTb
TOro, YTo NpeacrasnsieT coboi MCKyccTBO. [MpaBoOOXpaHUTENBbHBLIM Xe opraHaM B Poccuinckon
depepaumn KaxeTcs, YTOo 3TO oTArvarowmni hakTop, KOTOpbIM onpasablBaeT KPpUMMUHANM3AUUIO
XYAOXEeCTBEHHOro caMoBbipaxeHus. B oTBeT Ha 3amevaHue, Kacatoweecs NpMHUMna o ToM, 4YTo
A06pOBOJIbHbIE YYACTHUKN HE MOrYT yTBEPXKAATb O NpUUnNHEeHUn UM yuwepba, CneactBeHHbIN
KOMUTET 3as1BWUJ1, YTO OpraHM3aTopbl BbICTABKM 3/TOHAMEPEHHO 3KCMyaTUpPOBanM YyenoBeyeckoe
no6onNbITCTBO, MOCKONbKY UM BbISI0 M3BECTHO, YTO NMOCETUTENM 3arfssHYyT B OTBEpPCTME B
CKpbIBaloLWEN KapTUHbI CTEHE HE MOTOMY, YTO OHW COrNacHbl UK O0406PSAIOT B3rNSabl
XYAOXHUKOB U OPraHM3aToOpOB BbICTAaBKM, @ MPOCTO MOTOMY, YTO OHM MPULIM HA BbICTaBKY C
6a30BOM Leblo — NOCMOTPETb, UTO HA HEWN BbICTaBASETCA».
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120. NeHepanbHas MNpokypaTypa ykasana, 4Yto npuHuun volenti non fit inuria B poCCNIACKOM
3aKOHOAATENbCTBE HE ABSETCS OCHOBaHMEM ANA HEMPU3HaHUA AeSHUSA NPEeCTYNHbIM. X0TH,
pa3syMeeTcs, BO BCEX NMPaBOBbIX CUCTEMAaxX BEPHO, YTO HEKOTOpPbIE 3allMLLEHHbIE 3aKOHOM
MHTepechbl (Takme KakK XWU3Hb U 30pOBbE) HE HAXOAATCSH B pacCrnopsXKeHUN gaxe caMmnx
3alMLEHHbIX UL, K APYFMM MHTEpecaM 3TO BHO He OTHOCcUTCA. Ecnn g oTaato Kakyo-To YacTb
MOero uMyLecTBsa, TO noay4vaTtesb 3TOro Aapa He ABASeTCsS BOPOM. A eCnin 9 CO3HaTesNbHO
pewato noABeprHyTb cebs NPOCMOTPY XYAOXECTBEHHbIX NPON3BEAEHUNIN, KOTOPble MOTYT MEHS
LOKMPOBAaTbL UKW Aaxe nogopBaTb MOe YCTaHOBUBLUEECS MUPOBO33peHUe, S He Brpase
KanoBaTbCs, €CNv UMEHHO 3TO U Npou3onaeT.

121. [dena AByX y4YeHbIX, KOTOpble 6blIM NPUrOBOPEHBbI K ANUTENbHLIM CPOKAM JINLLEHNS
cBob60Abl 3a HapyLeHMe rocyaapCTBEHHOM TaHbl B pe3yibTaTte pasbupaTenbCTB, MPOBEAEHHbIX
C OYEBUAHbLIMM HapyweHusMn, r-Ha CyTsrmHa 1 r-Ha JaHunosa, 6binm NnpeamMeToM AoKaaa
XpucTtoca lMyprypuaeca, NocBsLWEeHHOro Bonpocam cnpaBeanmeoro pasbuparenncrea B genax,
CBSI3aHHbIX CO WnuoHaxem*, Mon cobeceaHnkn — Mockee - npeacTaBUTENM
HENpPaBUTENbCTBEHHbIX OpraHM3auuin - Npu3Banam MeHs HANOMHWUTb, YTO, HECMOTPS Ha NpPU3bIB
Accambneun ocBob60anTb 3TUX ABYX YeSIOBEK, OHUM BCe eLle HaxoaaTCs B 3aK/Il0UEeHUN, U
COCTOSIHME UX 340POBbS CTPEMUTENBHO yXyalwaeTcs. 8 xoTena 6bl NOBTOPUTL NPU3bIB
Accambneun ocBob60oanTb 3TUX ABYX YesI0OBEK KaK MOXHO CKOpee Ha OCHOBaHWW NPUHLMMNOB
CnpaBensiMBOCTU, @ TakxXe No coobparkeHMsSM ryMaHHOCTMU.

III. MoHATME «NOMINTUYECKN MOTUBUPOBAHHbLIX 3/10ynoTpe6bseHnin>» cucteMon
YroJIoBHOIro NpaBoOCyAuUA U pe3ysibTaTbl YeTbIPpeX BUSUTOB C LieJ1bl0 YCTaHOBJIEHUA
cdakToB.

122. MNMoHaTmne «3n0ynoTpebneHns cCMCTEMON YrosIOBHOIO NpaBocyaus no nNonNTUYECKNM
MOTMBaM» 3aHMMaeT UeHTpasibHoe MecTo B AaHHOM Aoknage. O4eBMaHO, 4TO BCSAKOE
NONUTUYECKN MOTUBMPOBAHHOE MaHUNyINpOBaHWE B YrONIOBHOM Aefie crieayeT paccMaTpuBaTh
Kak 3noynoTtpebneHune, ogHaKko TpyAHOCTb COCTOUT B YCTaHOBAEHUU paKTa MaHUMYIMPOBaHUS
Kak TakoBoro (T. €. OTK/IOHEHMS OT 06bI4YHONM NMpoueaypbl B CBA3M C BHELUHUM
BMeLlaTeNbCTBOM), a TaKXe NMoIMTUYECKMX MOTUBOB TaKOro BMellaTenbCTBa.

123. YT0b6bI BbINTM 3@ paMKM OB6bIKHOBEHHbLIX AOraloK U NpeanosioXeHun, Heobxoanmo
pa3paboTaTb 06bEKTUBHbIE KPUTEPUM M MOKa3aTeNu, KOTopble No3Bonuan 6l HaMm caenaTb
BbIBOAbl OTHOCUTENbHO HaIN4ynAa nnn oTCyTCTtBuAa NOJINTUHECKUN MOTUBUPOBAHHbBIX
3noynotpebneHnii. BoT HEKOTOpPbIE U3 TaKMX BO3MOXHbLIX KPUTEPUEB M NOKa3aTesen:

i. AnckpnmmnHaums

124. OgHUM M3 BaXHbIX NMoka3saTesier Hannumsa 3n10ynoTpebneHunin no NoANTUYECKUM
MOTMBaM MOXeT 6bITb TO, YTO HeKoe MU0 (NONTUYECKMN OMMOHEHT UM KOHKYPEHT)
noaBepraeTcs 3HaunTenbHO Honee cypoBoMy obpalleHmio No CpaBHEHUIO C APYITMMW NULaMu,
COBEpLUMBLUMMUK Te Xe camble aesHnsa. CypoBocTb obpalleHns MmoxeT 6bITb OTpaXKeHa B ncxoae
Aena, T. €. B HaKa3aHWu, Ha3Ha4YeHHOM CyZOM, WM B CaMOl npoueaype, B TOM 4ncie B
(ANNTENbHOCTN) NpeaBapuUTENIbHOIO 3akayeHus, (OTCYTCTBMU) cObMI0AEHUS NpaB 3alnThl,
OKasaHuu AaBfieHns Ha aABOKAaTOB NMNOACYAMMOro, Uan 1 B TOM, U B APYrOM.

125. K coxxaneHuio, NpMMepoB TaKol ANCKpUMMHaUMM (HEONpaBAaHHOrO pasnmumns B
obpaleHnn) orpoMHOE MHOXECTBO B TeX AefliaxX, KoTopble 4 nsydyana B Poccuiickon ®eaepaumn:
noBefeHne opraHoB NpPoOKypaTypbl, ONNCAHHOE B MOEM MNpeablayLeM aoknase o6 yroroBHOM
npecnefoBaHun 6bIBLIMX pykoBoauTeneii «lOkoca»'>°, npogonxaerca B HOBOM cyae6HOM
npoLecce B OTHOLWEHUM r-A X0A0pKOBCKOro u Jlebenesa’!: HM oanH Apyroit pykosoanTens B
HedTAHON oTpacnu B Poccunckon degepaumn He 06BUHAETCA B MPUCBOEHUN BCEN HEPTH,
Npou3BeAeHHON ero KOMMNaHnemn, U B OTMbIBaHUM NpuUbbLIIN OT NpoAaxXu, Ha OCHOBAHUMU
NCNO/b30BaHUSA TOM e CaMOM BEPTUKANIbHO MHTErPUPOBaHHOW CTPYKTYPbl NpeanpuaTus,

KOoTOpas SIBNSIETCS CTaHAapTHOM Ansa 3Ton oTpacnn. CypoBoCTb obpalleHnst ¢ MOIoaoM
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MaTepblo, paboTaBLlueli B MpaBoOBOM ynpaBneHun «kOkoca», r-xoi BaxmMuHoit®? u cmeptenbHo
60NbHbIM IOPUCTOM F-HOM AnekcaHsHoM'>3, - mpuuyem B nocnegHeM cnyyae 6biio
NMPOMrHOPMPOBAHO Aa)e Heckonbko TpeboBaHu EBponelickoro Cyga no npaBam yenoBeka, -
3HaAYNTENIbHO NpeBbIWaeT 06blYHbIE MPaBOOXpPaHUTENbHbIE NPaKTUKK. Jeno r-Ha MNu4dyruHa,
KOTOpbIM 6bl1 BHadane NnpuroesopeH K 18 rogam nuuweHuns csoboabl, @ MOTOM K NOXWU3HEHHOMY
3aKJ/II0YEHUNIO, NOC/E TOro Kak rnepsbiii, 06XanoBaHHbIA UM NMPUroBop 6bl/1 OTMEHEH Ha
OCHOBaHMK Cepbe3HbIX HEA0YETOB CNeACcTBMS N cyaebHoro pasbupaTtenbCcTBa, Takxe noanagaeT
noza 3Ty kateropuio’®*. Bce cBsizaHHble ¢ «HOKOCOM» Aena Takxe XapakTepusylTCs Ype3MepHOii
ANNTENBbHOCTLIO pasbupaTtenbCcTBa M NpeaBapuUTesibHOMO 3aK/4YeHns, a Takxke
CUCTEMaTMYECKMM 3amnyrmBaHMEM U NnpecsiefoBaHMEM aBOKATOB M NPaBO3alMTHUKOB, KOTOPbIE
OCMenunBaloTCa nepeiTn Aopory opraHam snactu'®>,

126. 3noknoyeHns pykosoanTeneit u topuctos doHaa HSBC/ «3pmutax»'® - 310 ewe oanH
OONONHUTENbHbIN NpuMep. MNpoaonXUTEeNbHOE nNpeABapuUTenbHOE 3aKIt0UYeHne B Yy OBULLHbIX
YCOBUSAX COAEPXaHWUS BbICOKONOCTaBAEHHOrO HE3aBMCMMOro agBokaTa r-Ha MarHMTCKoro, u
BO36yXAeHMe YyronoBHOro Aefna B OTHOLWEHUM ABYX APYIUX aABOKaTOB, r-4 XanpeTaAnHOBa U
MactyxoBa, 06a n3 KOTopbIX 6blIM 06BUHEHBI B MCMOJIb30BAHUWN MOAMOXHbLIX AOBEPEHHOCTEN
Ang Toro, 4tobbl NpoAoaXaTb NpeAcTaBnAaTb UHTepecobl HSBC/ «3pMutax» n B oTKase
npu3HaBaTb «MNOJIHOMOYUSA» HOBbIX ANPEKTOPOB, HAa3HAYEHHbLIX TEMU, B OTHOLIEHUU KOrO OHU
obpatnnuce € 3aaBneHnAMU 0 BO3OYXAEHMN YTONOBHOIO Aen Mo akTaM «Kpaxkn» AaHHbIX
KOMMNaHWN, - rOBOPUT caMo 3a cebs.

127. A He obHapy>xuna cpaBHUMbIX MO MacwTaby 3noynoTpebneHnii HU B OAHOWM U3 Tpex
APYrnX CTpaH, KOTopble 4 noceTuna.

ii. My6/IMYHble BbICKa3blBaHWA BbICOKOMOCTaB/IEHHbIX NpeAcTaBUTeNnei UCNoIHUTEIbHbIX OPraHoB O
BMHOBHOCTM 06BUHAGMBIX

128. 2TOoT MeToA OKaszaHUA BAUSHMS Ha He3aBepLleHHOe yrooBHOe pasbupatenbCcTso 40
CUX NOp BCTpeYaeTcs Ha yAWBJIeHMe 4acTo, HECMOTPS Ha TO, YTO OH AOBOJIbLHO rpy6 mn nerko
noanaetcsa obHapyXeHuto.

129. HeckonbKo NpuMepoB 3TOro NpmMBOAATCSA B Aoknage Xpucroca lyprypuaeca no
npobnemam cnpaseanneoro pasbupaTtenbCcTBa B Aenax, CBA3aHHbIX C HapyLIEeHWeEM
roCyAapCTBEHHOM TalHbl MK WwnnoHaxem’, [1pyruM BONUIOLUM NPUMEPOM SIBNSETCS
yroNnoBHOE [1eNo B OTHOlWEHNUM cyabn Casentoka®s,

iii. Mnoxo onpeaeneHHble AN NOCTOSHHO MEHAOWMECs 06BUHEHMS

130. HeonpeaneneHHble 06BMHeHMS, NMbo B hopMe NpaBOBOM KBanudukaumm
MpecTynjeHus, B KOTOPOM 06BMHAETCS YenoBeEK, IM6O B OTHOLWEHUN AEAHUIA UNN APYTUX
¢daKToB, KOTOpble AaHHOE NNLO NPEANOSIOKUTENBHO COBEPLLMIO, @ TaKXe YacTO MeHSHLWNIACS
coctaB 06BUHEHMI — Mocne Toro, kak obHapyXMBaeTCcsi HECOCTOATEIbHOCTb NMepBOHaYasibHbIX
06BMHEHMUI - NpeacTaBNaloT coObON TUMMUYHbBIE NMOKa3aTeaM MOTMBaUUM CO CTOPOHbI 0OBUHEHUS,
KOTOpble BbIXOAAT 3a Npeaesbl HeMTpanbHOW Npoueaypbl OTNPaB/IEHNS YIOOBHOMO
npasocyauns.

131. Joknaa Pynonsda Bunavra no aeny Mpuropus Macbko'®, pasrnacuswero
MHMOPMaLMIO 3KONTOMTMYECKOro XapakTepa, AB/seTCcs BredyaTnsaioWwmm NpMmMepoM 3Toro, a Takxe
pena r-a CytarmHa, JadHunosa, TpenawknHa u MouceeBa, 0 KOTOPbIX FOBOPUIIOCh B AoKage r-
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Ha Myprypuaeca o npobnemax cnpaseaanBoro pasbupatenscrea B Aenax, CBA3aHHbIX CO
LWINMOHAXEM U HapYLUEHUAMU FOCyAapCTBEHHOM TalHbIM®C,

132. HoBble 06BMHEHNA B OTHOLWEHMN r-Ha XOA0PKOBCKOro U r-Ha Jlebeaesa Takxe naoxo
onpeaeneHbl: HECMOTPS Ha NOCTOSIHHbIE NMPU3bIBbI 3aLLUNTbI, HA CEroAHAWHNI AeHb 06BUHEHNE
Tak W He NoKa3asno, Kakne MMeHHO GakTbl OHO HaMEepPEeHO NoATBEPXAATb KaKuMu
[0Ka3aTeNbCTBaMM, U KaKUM AOSIKHO ObITb MX 3HAYEHME C TOUKWN 3pEHUS YrONOBHOWN
OTBETCTBEHHOCTU. [pOoCTO yTBEpXAaTb, YTO r-Aa XoA0pKOBCKUI 1 Jlebeaes npucsonnm BCrO
npomsseneHHyo «KOKOCOM» 3a AaHHbIN nepuog HedTb, N CilydaHbIM 06pa3oM npmeoAas
OrpOMHble 06beMblI KOPNOPATUBHOM AOKYMEHTAUMN B Ka4YeCcTBe «[0Ka3aTe/bCTB» He
npeacrasaseTcs 4OCTaTOYHbIM. HOBble 06BMHEHMS, KOTOpbIE, NO CYTU, KacalTCsa TeX Xe CaMbliX
AenoBbIX onepaunin, 4to 1 Te, KoTopble 6blIM NpeaMEeTOM NEpBOro NPUroBopa, Takxe, Kak
NnpeacTaBAseTCsa, OTpaxatoT 3HaYNTelbHOE U3MEHEHWE B NPaBOBOM OLEHKe NpOoKypaTypbl — OT
YK/IOHEHUS OT HaNO0roB Ha B LE/IOM 3aKOHHbIE NPoAaxu A0 NPUCBOEHUS TOW Xe caMol HedTH.
KpoMme Toro, npeacraBsnsiercs, 4To o6BMHEHMe HacTanBaeT Ha CoeAMHEHUN STUX ABYX OYEBUAHO
NPOTMBOPEUMBBLIX N B3aUMOMCKIIHOHALWKNX OLEHOK B MOMbITKAX OCTaBUTb NOACYAUMbIX B
3aKJII0YEHNUN A0NbLUEe TOro CPoOKa, Ha KOTOPbIA OHWU BblIN YXXe OCYXKAEHbl HA OCHOBaHWUU
06BUHEHMIN B YKJSIOHEHWW OT HasloOroB.

iv. OTcyTCTBME HE3aBMCMMOCTM CYAa UM OPraHOB NPOKYPATYPbI

133. XoTa B Ka>XA0M KOHKPETHOM Aefie TpyAHO A0Ka3aTb HaJuune KOHKPETHbIX MHCTPYKLUN
(no NMeyanbHO N3BECTHbIM «TenedOHHbIM 3BOHKaM» ), onpeAeneHHble CTPYKTYpPHble NpobaeMsbl
CUCTEMbI YIFOSIOBHOIO NpaBoCyAMsl, CBA3aHHbIE C HEAOCTAaTOYHOW HE3aBMCUMMOCTbIO CyAel U
NpOKYypoOpoB, 6blan YCTaHOB/EHbI MYyTEM CPaBHEHUSA pa3fIMYHbLIX MPaBOBbIX CUCTEM. Takas
HenoCTaToYHas CTeneHb HE3aBMCMMOCTU SIBISIETCA HEOOXOAMMbBIM, XOTS U HE AOCTaTOYHbIM
ycnosmem and nonnTn4eCKn MOTUBMPOBAHHbIX 3J'IOYI'IOTpe6)'IEHVIl7I B KOHKPETHbIX Aenax.

134. CpaBHeHMe Mexay 6bpuTtaHckon, dpaHLy3CKON, FrepMaHCKOM N POCCUNCKOMN MOAENSIMU
NMo3BOJIN10 CAENATb HECKOJIbKO BbiBOAOB.

135. MNepBbIN U3 HUX COCTOUT B TOM, YTO AENCTBUTENbHbLIA YPOBEHb HE3ABMCMMOCTU CUCTEMBI
YroJIOBHOMO NMpaBoCyAMS 3aBUCUT He TOJIbKO OT NPaBOBbIX M aAMUHUCTPATUBHbBIX CTPYKTYP, HO U
(NpUTOM B 3HAUMTENIBHOW CTEMEHMU) OT JIMYHOCTU KOHKPETHbIX CYAEN N MPOKYPOPOB Ha BCEX
YPOBHSX M OT UX INYHOIO aBTOPUTETA, MYXECTBa M PELUMMOCTM OTpaXaTb MONbITKM Nt06oro
NOMUTUYECKN MOTUBMPOBAHHOIO BMewWwaTenbCcTea. Hanpumep, B BennkobputaHmmn nuwb HeaaBHO
6blna cozgaHa He3aBMCMMAs KOMMUCCUA MO Ha3HayeHnaMm cyaen, a B FepmaHum go cmx nop (xoTts
S npeasiaratd HEKOTOPbIE YCOBEPLUEHCTBOBAHMS B 3TOM OTHOLLIEHUWN) aHANIOMMYHbIN MEXaHU3M
CYLLECTBYET TOJIbKO AS19 Ha3HAYeHUN CyAen BbICLLEro YPOBHS Ha deaepasibHOM YpOBHE.
«Obuwas atMocdepa» HE3AaBMCUMOCTM B CYAENCKON cpeae, noaaepxmpaemMas o6WeCcTBEHHbIM
MHEeHMeM B 06enx cTpaHax, TEM He MeHee BeCcbMa Cu/ibHa B 06enx cTpaHax, a TakxXxe BO
®paHuun. B npoTMBONOMOXHOCTb 3TOMY, B Poccuiickon defepaunm, Kak npeacraBnsercs,
UMeTCs BCe HeobxoanMble NpaBoOBble CTPYKTYpPbl, OAHAKO Ha OCHOBAHWMM PaCCMOTPEHHbIX
Bbile aen'®! y MeHs cnoxunocb BnevyaTtneHne, YTo CyAbMu A0 CUX NOp NOABEPraloTCs A0BObHO
CU/IbHOMY [AABJIEHMIO, KOTOpPOEe HapyLllaeT X He3aBUCUMOCTb MPU BbIHECEHUN peLleHni no
KOHKPETHbIM AesiaM 1 CrocobCcTBYET noaaepxaHuio paboydei atMmocdepbl, KOTOPYH MOXHO
CPaBHWUTb C MOCTOSAHHbIM «UCMbITAaTE/IbHbIM CPOKOM>» - Kapbepbl CyAeN U Aaxe NpoCcTo
BO3MOXHOCTb NpoAo/kaTb paboTaTb 3aBMUCAT OT Toro, 6yayT M OHM PYHKLUMOHMPOBATb, Kak OT
HMX oxunpaetcs. Ecnv yronoBHoe pa3bmpaTenbCTBO AO/IKHO MOYTM BO BCEX CydasiX
3aKaH4YMBaTbCS BblHECEHMEM O0O6BMHUTENBHOIO NPUIroBoOpa, - Kak A0 Cux nop obCcTomT aeno B
Poccuinckon ®egepaunm, - To NOJHOMOYMS OPraHOB NPOKYpaTypbl - KOTOPbIE MOJS1b3YHTCA
ropasfo MeHbllel CTENEHb HE3aBMCMMOCTM OT NOSIMTUYECKMX OPraHoB BJlacTM — NoABepraTb
noaen 3aKIYeHN0 B AENCTBUTENbHOCTM ABSKOTCS NPaKTUYECKN HEOrPaHUYEHHbIMN.

136. Bo ®paHunm 6anaHc Mexay OoT4asHHO HE3aBUCUMbIMKU CyaebHbIMW opraHamu,
opraHamm NpokKypaTypbl, NOAYMHEHHbBIMW CTPOrON nepapxmu, n agBoKaTtaMmn 3alnTbl, posb
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KOTOpbIX Ha CNeACTBEHHOW CTaAnM BeCbMa OrpaHUYeHHa, oO4eHb Xpynok. HecMoTps Ha To, 4uTo
Ha MeHq npoussen 6onbloe BnevyaTneHne aBTOPUTET BbICOKOMOCTaBAEHHbIX NMPOKYPOpPOB, C
KOTOpPbIMKU S BCTpeTUNach, n nx esprit de corps Kak HeoTbeM/IeMas YacTb HE3aBMCUMOM CUCTEMBI
YrosioBHOr0 NpaBoCcyaus, MOXeT HbiTb HE06X0AMMO YKPENUTb HE3aBUCMMOCTb OPraHoB
NpoKypaTypbl B paMkax obulero naketa pedopM, KOTOPbIA B HacTosiLLee BpeMs rOTOBUTCS,
nocsie 4ero Ba)kHble yHKLMKN, KOTOPbIE B HacTosiLee BpeMs ucnonHset juge d'instruction (nnm
cynebHbIV cnepgoBaTtenb) MOryT 6bITb NepeaaHbl opraHaMm NpoKypaTypbl. He MeHee BaxXHOW
YaCTblO 3TOr0 NakeTa AOIKHO CTaTb YKpenieHne poan agBoKaToB 3alMTbl NyTeM
npeaocTaeneHns UM 6onblero 4oCTyna K MaTepuasnam Aena Bo BpeMs CleCTBEHHOM CTaanu u
yBe/IMYEHNE UMEIOLLNXCHA PeCYpCoB opuanyeckon nomowm. Mo sTtomy nytn nowna Fepmanums
nocne BBeAEHWUS B YrOI0OBHbIM npouecc 60onbllero Yncna cocta3aTeNlbHbIX 3/1IEMEHTOB — XOTS
OrpaHMYeHHOCTb (POHAOB, BblAeNseMblX Ha IOPUANYECKYIO NMOMOLLbL, OCTAaeTCHa A0 CUX MOp He
paspelleHHon npobnemon.

IV. Nocneacreua ansa peanusaumu KonseHunit Cosera EBponbl 0 B3aMMHOM
NnpaBoOBOM MOMOLUM U SKCTPAAULIUM

137. Kak 6b1710 yKasaHo B NpeasioxXeHuu, nerwem B OCHOBaHMeE AaHHOro Aoknaaa, cyaebHoe
COTPYAHMYECTBO Mexay rocyaapcrsaMmm—uneHamu Coseta EBporbl, B TOM 4ucie B BONpocax
3KCTpagmMumn, AoKasaTenbCTB U T. M., NPefyCMOTPEHHOE B COOTBETCTBYIOLWNX KOHBEHLNAX
CoBeTa EBponbl, TpebyeT BbICOKOro YpPOBHS B3auMHOro Aosepus. dPpdeKkTnBHoe
COTpyAHuYecTBO TpebyeT CcyLwecTBOBaHNWE CPaBHUMOro YPOBHS NMPaBOBbIX rapaHTUi
HEe3aBMCUMOCTU N NpodeccMoHanM3Ma BO BCEX YHACTBYHOWMX B HEM CTpaHax.

138. KoHBeHUMM O B3aMMHOMN NpaBOBOI MOMOLLM WX SKCTPaANLMKN YCTaHABAMBAKOT, YTO B
nomMmowmn AOJI>)XKHO 6bITb OTKa3aHo, €C/in OCHOBaAHUEM AnAa npecnegoBaHna ABNAETCA HaMEPEHNE
HaKa3aHun4a nmua B CBA3U C €ro <<pac017|, penmrmeﬁ, HaUMOHAaNbHOCTbIO NN MNOJTINTUYECKNMU
y6exxaeHusaMun, UNun... NOJI0XKEHMIO 3TOrO /INLA MOXET 6bITb HaHeceH ywep6 no nboi n3 aTmnx
npuunH»162,

139. Kak Mbl yBMAENN U3 KOHKPETHbLIX MPUMEPOB, paCCMOTPEHHbIX B 3TOM AoKaje,
noaobHasi BO3MOXXHOCTb BOBCE HE SBMISIETCA NULWb rMnoTeTndeckon. Mo moemy ybexaeHuto, B
Takunx genax, HanpuMmep B TeX, KOTOPble KacalTCs HbIHEWHMX M GbIBLUMX COTPYAHUKOB U
IOpUCTOB, NpeacTasnsitowmx «lOkoc» nnn dpoHg HSBC/ «3pMmuntax>», 66110 6bl HENPAaBUALHO
BblAaBaTb YesioBEKA, KOTOPOMY yAasioCb BOBPEMS MOKUHYTb CTpaHy. 1 ncnbitbiBato 6onblioe
yBaXKeHue K r-gaMm XoAopKoOBCKOMY U JlebeneBy, KOTOpble 0TKa3annCb yexaTb U3 POCCUNCKOM
depepaumn, Noka ewe Mornm 3To caenaTb, U NPeanoYan npeacrtaTtb nepes CyaoM, YTobbl
AOKa3aTb CBOK HEBWMHOBHOCTb, HECMOTPS Ha XOPOLIO UM U3BECTHbIV PUCK HecrnpaBeanBoOro
obpaweHuns. OgHaKo Mbl HE MOXEM 0XMAaTb OT BCEX TOIMO XKE MY>XeCTBa M MOTOBHOCTU K
CaMOroXepTBOBaAHMIO.

140. ®opyMOM, rae MOXHO CropuTb O TOM, CYLLECTBYET IM NpUUMHa A1 OTKasa B
MeXAyHapOAHOM COTPYAHUYECTBE, ABNAKOTCA CyAbl 3@ NpeAENaMUN rocyaapcCcrtea, B KOTOPOM
NpeanosioXNTEeNbHO NPONCXOANUT MaHUMNYIMPOBaHMe CUCTEMOM YIrO/IOBHOIO nNpaBocyams. XoTa
rocyaapcrBa-y4acTHUKM NCXOAAT U3 NPeAnosiIOXeHMs, YTO CTOPOHbI, noanucaswme KOHBEHUMIO,
OEeNCTBYIOT 406pPOCOBECTHO M B COOTBETCTBUM C ee NONIOXKEHUSAMU, caM (PaKT CyLLecTBOBaHuS
nonoxeHui 06 oTkase B COTpyAHMYECTBE, TaKNX KakK NPOLUUTUPOBAHHOE Bbllle, NoKa3biBaeT,
YTO 3TO NPeAnOsI0XEHNE MOXHO ONPOBEPIrHYTh.

141. Ha npoTsxxeHnn nocneaHux neT cyabl BO MHOMMX rocygapcrBax — ydyacTtHukax CoseTa
EBponbl 0TKasblBaAMCh BblAATb NWL, 3KCTPaANLUN KOTOPbIX TpeboBann pocCMnckne Bnactu —
MOMMMO MHOFOUMCIEHHBIX €N, CBA3aHHbIX C «lOKocoM»'®, 3T coMHeHus pacnpocTpaHaAInCh

162 Hanpumep, Ct. 3.2 EBponelickoi KoHBeHLMM O Bblaaye (akcTpaaunumm), ETS No 024.

3 Hanpumep, pelieHune marmuctpartckoro cyaa boy Ctput (JloHaoH) oT 23 aekabps 2005 r. 06 oTKase B 3KCTpagMLUnmM r-Ha
TemepKo (NpeemHumKa r-Ha XoZ40opKOBCKOro B ynpaB/ieHnn KomnaHuen «Okoc»); peweHne BepxosHoro Cyaa Yexum ot 31 utons
2007 r., oCTaBMBLLEE B CMJ/IE OTKA3 CyAa HM3LWEN MHCTAaHUMW B SKCTPAANLMM TPaXKAAHKKN Poccum — 6biBlei coTpyaHuubl «Okoca (r-
K BoibopHoBoIM); peweHune ®epepanbHoro cyaa Lseuapum ot 13 asrycta 2007 r. 0 CHATMM PAcNoOpPAXKEHMA HAa 3aMOPO3KY
aKTUBOB, CBA3AHHbIX C «KOKOCOMY» U O Nepesaye KOHGUCKOBAHHBIX LLOKYMEHTOB, B KOTOPOM CYZ, YCTaHOBWU/I, YTO «BCE 3TU 3/1EMEHTbI
ACHO MOATBEPKAAIOT NOA03PEHME, YTO ITO YrO/I0BHOE Pa3bnpaTenbcTso OblI0 MHCNMPUPOBAHO BAACTAMM C LENblo NOAYMHEHUA
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Ha 6exxeHueB M3 YeyHn, n Ha MoK B3rns4, A0 CUX NOP ABMSIOTCS BNOJIHE 060CHOBAHHbLIMU —
OTHOCUTESIbHO CMpaBeANIMBOCTM pa3bupaTtenbCcTBa, KOTOPOE MaHUPYETCSA NPOTUB HUX B
Poccuinckon ®epgepaunmn. BnonHe peanbHas BO3MOXHOCTb TOro, YTO onpeaeneHHoe KOAn4ecTBo
1L, BUHOBHbIX B COBEpPLUEHMN CEPbE3HbIX MPECTYN/IEHN, MOTYT n3bexaTb CnpaBeasINBoOro
HaKa3saHuWs M3-3a NPOAO/IKAKLErocs HeaoBepuMSs 3anafHbliX CYA0B K POCCUMMNCKON CUCTEME
YrOfI0BHOrO nNpaBocyamns® gomkHa cTaTh CMABHBIM CTUMYIOM 06ecneunTb, YTO6bl KOPEHHbIE
NMPUYMHBI 3TOro HepoBepus 6blM YCTPaHEeHbl 3@ CYET NOAMHHOINO «M3MEHEHUS KIMMaTa» B
pOCCUINCKOM cynebHol cMcTemMe B Le/IOM, @ He 3a CYET CTPOMTENbCTBA «MOTEMKUHCKUX
AepeBeHb>», UMUTUPYIOLWNX odepTaHmsa n opMbl eBpONencKkux CTaHAapToOB He3aBUCUMOCTMU
cynebHol BnacTu, yaadyHo MU30XEHHbIX B KpaTKoOM Buae BeHeumaHCKOM KOMUCCHMERN MO Haluewn
npocb6el®®, ogHako 6e3 BHeapeHus nx ayxa.

142. CooTBeTCTBYIOLWME KOHBEHUMN CoBeTa EBpOnbl BOCXOAAT K MepMoAy, Korga mexay
NOMNTUYECKNMUM CUCTEMAMM FrOCYyAapCTB—Y4YaCTHUKOB CyllecTBOBana ropasao 6osnblias cteneHb
eanHoobpasmsa. OHM MmoryT notpeboBaTb 06HOBMEHMA A Toro, 4Tobbl obecneunTb MUX
3(P(PEKTUBHOCTb B COBPEMEHHbIX YC10BUAX. TO e caMoe OTHOCUTCS K CYLLEeCTBYHOLWMM
MexaHn3mMam EsBponona v MIHTepnosa, KoTopble MOryT HY>XAAaTbCs B pedopMMpPOBaHMN 4SS TOrO,
yTo6bI 06ecnevynTb HEBO3MOXHOCTb MX UCMONb30BaHMA B Lenax npecneasosaHms no
NONTUYECKNUM MOTMBAM.

V. BbiBOADbI

143. CaenaHHble MHOI BbIBOAbI KPaTKO NOAbITOXMBAKTCS B TEKCTE NPOEKTa pe30/oumnm
(cM. yacTb A Bbllwe). TEKCT HAYMHAETCA C HEABYCMbIC/IEHHOIO OCYXAEHUSA BCEX
3noynoTtpebneHunii CMCcTemMor yrosioBHOro nNpaBocyAams No noaNTUYECKUM MOTMBAM U
yTBEPXAAET, YTO HE3aBUCMMOCTb CyAebHOM BnacTu ABASETCS KAYOM K NpeaoTBpaLLeHmIo
HenogobarLlero Ha Hee BAMSAHUA. DTOT TEKCT, obpalleHHbIN KO BCEM rocyaapcrBaM —
y4yacTHUKaM, U B HEM HanOMMHAOTCHA COOTBETCTBYHOLME eBponeckme cTaHaapThl,
npeactaBfeHHble BeHelmaHCcKoW KoMUccnen. [lanee B npoekTe pe3osioumn KpaTko n3naraercs
CUTyauus B YeTbipeXx CTpaHax, uccnefoBaHHbIX B KayecTBe npumepoB (BennkobputaHus,
®paHuusa, N'epmaHus n Poccniickas ®Geaepaunsi) 1 paccMaTpmMBalOTCS KOHKPETHbIE
peKkoMeHAauun 3TUM CTpaHaM, HanpasJieHHble Ha YCTpPaHEHWE YCTaHOB/IEHHbIX HEA0CTaTKOB. B
3aK/oyeHne, B NpoeKTe pe3ostounm n3naratnTcsa pekoMmeHaaunm agpyrum opraHam Coseta
Esponbl, a Takxke EBponeiickomy Cyay no npaBaM 4yesioBeKa, HarnpaBNeHHbIE Ha
npeaoTBpalleHne NOINTUYECKN MOTUBMPOBAHHbLIX 310yNoTpebneHnin cMcTeMOn YyroaoBHOMO
NpaBoOCyAns MU Ha yKpenaeHue He3aBMCMMoCcTu cyaebHol BnacTu.

Knacca 6oratbix KONMFAPXOB» U PACNPaBUTLCA C NOTEHUMANbHBIMU MW AEUCTBUTENBHBIMU NOSUTUYECKMMMN MPOTUBHUKAMM Y.
pelweHune BunbHiocckoro obnactHoro cyaa ot 31 asrycta 2007 r. 06 oTKase B aKCTpaauumum 6biswero cotpygHuKka «kOkoca» r-Ha
BpyaHo; pelweHune paioHHoro cyga Amcrtepgama ot 31 ok1abpa 2007 r. 06 oTKase B NpM3HAHMM NPAaBOMEPHOCTU NpoLeaypbl
6aHKpOTCTBa B OTHOWEHUN «HOKOCa» Ha OCHOBAHUW «HapyweHua GyHAAMEHTaNbHbIX MPUHLMNOB CNPaBea/IMBOro
pa3bupaTenbcTBa»; pelleHne MarucTpaTcKoro cyaa CTo/IMYHOro okpyra BectmuHctep ot 19 aekabpa 2007 r. 06 oTkase B
3KCTpaAMLMM r-Ha A3apoBa, BNaZenbLa CyL0X0AHOM KOMNaHUW, NPeANoN0KUTEbHO MMeBLLEro CBA3MU ¢ «KOKOCOMY; pelleHuns
cyna okpyra Xapbto (3cToHus) ot 27 dpespans 2008 r. 06 oTKasze B IKCTPAAULMM I-Ha 3abennHa (KoTopbli yTBEPKAa, YTO emy
Np1LWAOCb 6exaTb NOTOMY, YTO OH OTKA3a/icA AaTb /IOXKHbIE MOKa3aHUA B OTHOLLIEHMM pyKoBoACTBa «HOKoca»); paHee B
3KCTpaauunm r-Ha 3abennHa us FrepmaHum oTkasan cyg B bpaHaeHbypre B aekabpe 2007 r.; pelieHne paioHHOro cyaa Hukocum ot
10 anpensa 2008 r. 06 oTKase B 3KCTpaguLmMuM r-Ha KapTtawoea, 6biBwero cotpygHuKka «tOKoca»; pelweHune BepxosHoro Cyaa
M3paunns ot 14 man 2008 r. 06 oTKase B 3KCTpPaAUUMK r-Ha HeB31MHA, HbIBLLErO BbICOKOMNOCTaB/IEHHOTO pyKoBoauTena «kOKocay,
06BMHAEMOrO B CrOBOpE C Lesbto YouiicTea; peweHue Boicokoro Cyaa BeankobputaHum ot 3 urons 2008 r. 06 oTKase B
Y40BNETBOPEHUM 3aMpoca O NPOBeAEHUM apbUTPaKHOro pa3bupaTtenbcTsa ¢ yyactuem r-Ha [lepunacku B Poccum BmecTo
CoepumHeHHoro KopoieBcTBa, BbIHECEHHOE HAa OCHOBAHMM B61M30CTU CBA3EN MeXAay r-HOM [lepMnackoi U poCCUMCKUM
rocyZ,[apCTBOM, B pe3y/ibTaTe Yero MMEeeTCA CYLLLEeCTBEHHbIV PUCK HENMPUEMNEMOTO roCyAapCTBEHHOMO BMELIATENbCTBA B
OTNpaBieHME NPABOCYAMUA; PELLEHNS MAarMCTPATCKOro Cya CTO/IMYHOIO OKpyra BectmuHcTep oT 8 1 22 aekabps 2008 r. 06 oTKase B
3KCTPAAULNN YETBEPBIX POCCUNCKUX FParkAaH, YbM Aena 6blv HUKAK He cBsi3aHbl ¢ «KOKOCOM», O4HAKO KOTOPblE UMESNU AeN0Bble
WHTEpecbl B NOCTaBKax HedpTw.

at:} KoHue 2008 r. FeHepanbHbIi Mpokypop PO nepeagan npeacenatento Hawero Komuteta r-xe Jonbnep-rmennH onnHHbIN
nepeyeHb 0XUAALLMX PACCMOTPEHMA 3aNpPOCoB 06 IKCTpaAMLMM, HanpaBaeHHbIx Poccuiickon dPepepauneli BeankobputaHum,
KOTOpbIN r-Xa Jonbnep-fmenvH nepenana MHe ¢ Le/bio NOATOTOBKM 3TOFO A0KNaAa. A HAmepeBanacb NOYYUTb AONOJIHUTEIbHYIO
MHbOPMaLMIO O Aenax, BOWeEeAWMNX B 3TOT NepeyeHb, U 06cyanTb UX Ha BCTpeye B [eHepanbHoOM MpokypaType B MocKBe, KoTopas
6blNa OTMEHeHa B NOCNeAHUIA MOMEHT.

185 cwm. . 51, npum. 56.
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