MHeHune

K Bonpocy o pedpopme EBpomnerickoro Cyza no npaBam yeji0BeKa

dununn Nny,
npogheccop npas yenoseKa (/loHOOHCKuUli yHusepcumem MempornoaumaH),
dupexkmop Esponelicko2o yeHmpa 3auwjumei npas yesnoseka (EHRAC)

Cmamba HanucaHa HaKaHyHe WHmMepaakeHcKoli KOHgpepeHyuu, HA Komopoli
npedcmasumenu 2ocydapcme u OonxHocmHole auya Coeema Esponbl noomeepdsm ceoro
npusepxceHHoOCmMb npasam 4esnoeeKa u obcydam 6yodyujee Eeponelickoeco Cyda no npasam
Yyenosekd. Aemop npednazaem 2ay60KyI0 NPOHUYAMENbHYI0 OUYeHKY HeKomopbix npedsoxceHul,
HanpaesieHHbIX HA peweHue npobaem, cmoawux neped Cmpacbypackum Cydom, u KpumuKyem
npoyecc, 8 PAMKAX KOMmMopo20 3Smu npedsoxeHus 6biau 8bldUHYmMol. B cmameoe
paccmampusaromca 0ee OcCHogHble npobnaemsul, cmoawjue neped Cydom; 80-nepebix, KaK
Crpasumsca C 02POMHbLIM YUCAOM NOCMYNAOUWUX ¥aa06, npu mom, Ymo oKono 90% u3 Hux -
Henpuemsaembl; U, 60-8mOpbiX, KaK 6bimb ¢ mem, 4mo 60AbWUHCMBO NOCMAHOBAeHUl,
ycmaHaenuearowux HapyweHue, 8bIHOCUMCA N0 MAK HaA3biedembimM «0enam-KaoHam». Aemop
npednazaem npdaamamuyecKue coobpaxceHus, OCHOBAHHblE HA NpPUHYUNe npuopumusayuu,
Heobxodumocmu caHKyuli 3a HeucnosnHeHue U cobawdeHUas nNPUHYUNO8 npPo3pavyHocmu u
cnpasednueocmu npu ombope Oen Cydom. Kpome moz20, 6 cmamee paccmampuedemcsa
B803MOXHAA POsb KOHCYAbMAMUBHbIX 3aKaoYeHull, a makxe Heobxo0umocme pacwupeHus
ropucdukyuu Cmpacbypackoz2o cyda ¢ uyenvio obecneyumb Haodnexcawee ucrnosHeHue ea2o
pewieHuli Ha HAYUOHAAbHOM ypoeHe. Aeémop Oesnaem 6bisod, YUMo 8 c8oeM HbiHewHem eude
cucmema npedaem 2pax0dH eeponelicKUX CMpaAH, 4bu Npaea HaApywdiomca, u npusvieaem
yYyacmHukoe UHmMepnakeHcKoli KoHgepeHyuu Halimu noaumu4vecKyro 8osi0 014 pegopm,
CrnocobHbIX NpUHecCMuU cyujecmeeHHbie U3MeHeHUs.

B ouyepenHoI pas rocyaapcTea v AoMKHOCTHble anua CoseTa EBponbl npegnpumyT NONbITKY
pa3pewntb Kpusnc Esponeickoro Cyaa no npaBam 4YenoBeKa — Ha 3TOT pa3 oHM cobepyTca B
deBpane cneaytowero (2010 — Mpum. pea.) roga B Wweenuapckom MHTepnakeHe. MNpeacenatens
Cypa, aH-Monb Kocta cnpaBegivBO OXMAAET MHOFO OT 3TOM KOHpepeHUMW: OHa [OJXKHA
«NOATBEPANTL MPUBEPIKEHHOCTb FOCYAapCTB 3alMTe NpaB YesioBeKa B EBpone», «co3path 3a4en Ha
6yayliee U chopMMPOBaTL [LOPONKHYIO KapTy 3BontoLuumn Esponeiickoro Cypa»'. OH XoueT, YTobb
Heobxoanmble M3MeHeHUs Bbinn BBedeHbl K 2019 r. Ocobo noayepkumBaeTtca, 4YTo 47 rocyaapcream-
y4acTHMKam KoHBeHUMN HeobXxoaAMMO caenaTb 3Ha4YnTeIbHO 60blle HAa HAUMOHAIbHOM YPOBHE AN
obecneyeHuns cooTBeTcTBUA EBponeickolt KOHBEHUMM NO NpaBamM YeNOBeKa.

Uctopua passutua Cyda B TeuyeHue npowegwux 50 net 6blna B OCHOBHOM ygauyHa: ero
HOPMaTMBHbIE CTaHAAPTbI BbIM PacWMpPEHbI; YNCNO TOCYAAPCTB-YYaCTHUKOB BbIPOC/AO MOYTU B NATb

Lem. «MemopaHaym Mpepcenatena Esponeiickoro Cyaa no npaBam 4YesoBeKa rocygapcTBam C Le/blo
NoAroTOBKM NHTepnaKkeHcKoMn KoHdepeHuum» (3 nona 2009 roga),
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pas3; ero nOCTaHOBNEHMA MNPUBEAM K MHOTFOYUCNEHHbIM M3MEHEHUAM B 3aKOHOAATENbCTBE U
NpaKTUKe Ha HaUMOHANbHOM YpPOBHE. BmecTe ¢ Tem B nocnegHee Bpems 3Ta uctopuma bbiia cBA3aHa
CO 3HauuTeNbHbIMM 33a4epXKKaMu B OTNpaBaeHUn npasocyams - Cyg 6GesycnewHo nbiTaeTcA
COBNAJATb CO 3HAYUTENIbHBIM YMC/IOM A€/, NOAAHHbIX HAa ero pacCMOTpPeHMe, B OCHOBHOM MOTOMY,
YTO eBpOMenCKMe rocyaapcTBa He B COCTOAHUM CNPaBUTbCA C  LIMPOKOMACLUTABHbIMM,
NOBCEMECTHbIMU WAM CUCTEMHbBIMM HAPYLIEHUAMM MpaB 4YesioBeKa. XOpPOLO WM3BECTHbl HeAaBHWUE
npobnaembl Cyaa v ycunnsa no ux npeogoneHuto B TeyeHme nocnegHux 15 net. K oktabpio 2009 r.
KO/IMYECTBO e/, HaXoAAlWMXcA Ha paccmoTpeHun Cyga, goctmrno 114550. Takomy HanabiBy Aen
COMYTCTBYET HemnpeKpallalolleecs U3AuAHWe AoKNafoB (OueHouHoil rpynnbl’, nopaa Bysnbda®,
Fpynnbl myapeuos’ n Cyaa’), Aeknapauuii, pekomeHauuii u pesontouuii (Komuteta MUHUCTPOB) 1
Aaxe napobl MNpoTtokonos. bonee Toro, UHTepnakeHcKas KoHbepeHUMA ByaeT He NepBOM HaLeNEHHOW
Ha pedopmy KoHbepeHumel, nposedeHHoM nopg arngon Coseta EBponbl; paHee nogobHble
meponpuatna npoxogunu B Pume, CaH-MapuHo, CTokronbme, a nosgHee B Bapwase, Magpuae m
Bnepe. 3Ta AeaTenbHOCTb, 6€3 COMHEHUS, NPUBENA K HEKOTOPLIM Ba*KHbIM pedopmam, 0A4HAKO 3TOro
6b1710 ABHO HEAOCTAaTOYHO HWU ANA TOro, YTobbl OCTAaHOBUTL NPUAMB Aen, 3aTonuswnx Cya, HU anAa
TOro, YTobObl CO34aTb *KM3HECNOCOOHbIM Cya, CNOCOOHLIM CNPaBUTLCS C HAPYLEHUAMM NPAB YeN0BEKA
Ha eBPOMENCKOM KOHTUHEHTE B TeYEHME CieayoWmX NATUAECATHN NeT.

Ecnu yyacTHUKKN NHTepnakeHa HamepeHbl, 06pa3HO roBopA, 3aCKOUNTb B NOCAeAHUIA noe3a U
MCMOJ1b30BaTb BO3MOXHOCTb O06HOBUTL EBponeickuin Cya, To HeobxoguMmo NpeanpuHATbL Bce
BO3MOHOE, 4TOBbl NOCNeACTBUA BO3MOMKHOMW Heyaaunm He pacxnebbiBanu 6yayuime »KepTsbl
HapyleHuMii nNpaB YenoBeKa B Espone. B 370l cTaTbe A 6bl XOTen camoHafAesHHO BbiCKa3aTb CBOe
MHEHWE OTHOCUTE/IbHO Pa3/IMYHbIX NPeaOXKEHUN, HaZeACb TaKMM 0bpa3om BHECTM CBOW BKJaf B
ONKYCCUIO.

OfHaKo HayaTb A XxoTen 6bl C HECKO/IbKMX CNOB O Npoueaype. Bo-nepsbix, BaxKHO 3a4aTbcA
BOMPOCOM, ABASETCA AU MOAENb OAHOPA30BOM KOHbEepeHUMM C MaibiM UYMCAOM BbICTYMaOLLMX,
YNTalOWUX peyYn no 3apaHee onpegeneHHbim Temam, Anllb C MUHUMaZIbHbIM BpemeHem ANnAa
OMCKYyCCUM cpeam APYrnx y4acTHUKOB Hanbosiee NPoayKTUBHbIM CnOCobom obcyaeHua pedopmbl.
A ybergeH, 4To ropasao /ydlle AaTb BO3MOXKHOCTb OOCYXKAEHMA M NPopaboTKM onpeaesieHHbIX
naen v NpeanoXKeHuin B MasblxX rpynnax, ecam norpebyetcsa, B TedeHWe onpenesieHHoro nepuoaa
BpemeHU. Bo-BTOpPbIX, CyLLECTBEHHbIM HeAoCTaTKOM obcyxKaeHua pedopmbl B HacTosllee Bpemsa
ABNAETCA OTCYTCTBME OCMbIC/IEHHOINO B HEM y4yacTua «nonb3oBaTenei» cuctembl Cyaa: camux
3aABuTENEN WUAM KX NpepcTaButenei. Cyaa no Bcemy, NpaBUTENbCTBA He B BOCTOpre OT MAEM
HaCTOALLEro yyacTusa rpakaaHckoro obulectsa B obcyxaeHun pedopm. HeaoctaTouHO NO3BOAUTH
ropcTke HenpaBUTENbCTBEHHbIX opraHmsaumin (HMO) npucyTcTBOBaTb Ha MEKMNPaABUTEbCTBEHHbIX
BCTpeYax B KauyecTBe Habnogateneld waM pake OPraHM30BbIBATb CEMMHAPbI, PacCYMTaHHbIe
cneumanbHO Ha opraHMsaumm rpaxaaHckoro obuiectsa. HMO cTann HacCTOPOXEHHO OTHOCUTCA K
TaKMM KOHCY/IbTaUMAM, CHMTan UX BeccmMbiC/ieHHbIM pUTyanom. MNpur Bcel BaxKHOCTU, KOTOPYIO MHOTAA
MMeT noAobHble WMHUUMATMBbLI, OHWM He o0b6ecneynMBaloT MO-HACTOALWLEMY afeKBaTHoe W
OCMbIC/IEHHOE y4YacTue rpakaaHckoro obuiectsa B npouecce. Yto morio 6bl NoayunTbea, ecan bbl

2 . XapmaHn, J1. Bunbaxabep u X.K. Kptorep, «[oknag Tlpynnbl oueHkn KomuTeTy MWMHWUCTPOB MO
EBponeiickomy Cyay no npasam YesnoBeka» (27 ceHTabpsa 2001 r.).

3 Nopg Bynbd 1 gp., «0630p meTono8 paboTbl EBponeickoro Cyaa no npasam Yenoseka» (gekabpb 2005 r.).

4 «Joknag MNpynnbl myapeuos Komutety muHnctpos» (Ctpacbypr, CoeeT EBponbl, Hoabpb 2006 r.).

> «MHeHue Cyaa no goknagy pynnbl myapeuos» (2 anpena 2007 r.).



BMECTO MPOU3HECEHMA 3apaHee MoAroTOBJEHHbIX pedyeir B MHTepsiakeHe cobpanucb 3Halowme U
ONbITHbIE NpeAcTaBUTeNel rpaxkaaHCcKoro obuLecTsa, HaUuMoHaAbHbIX NPaBO3aWUTHbLIX MEXaHU3MOB,
aBOKaTCKMX 06pa3oBaHMIi U yYeHbIX A/1A BCTPEYM C AOKHOCTHbIMM INMLAMM NpaBuTenscTB U CoBeTa
Esponbi? Co3aaiTe HECKO/IbKO HE O4YeHb DOJIbLUMX TPYMM, 3aKPENUB 33 KaXKAOW M3 HUX CBOIO 30HY
OTBETCTBEHHOCTU M NMO3BOJIbTE UM B TEYEHUE HECKOJIbKUX AHEN UCKaTb OTBETbI Ha BONPOCHI.

HakoHeu, no npoueccy, Noaxos K pacCCMOTPEHUIO U peLleHuto 3a8ad, ctoawmx nepes Cyaom,
[ONKEH OCHOBbIBATLCA HA AOKa3aTenbcTBax. He Bceraa 6b110 oveBMAHO, YTO 06CyRaeHMe pedopMmbl
B nocnegHue roAbl OblJI0 OCHOBAHO Ha OOBEKTUBHBIX [0KAa3aTeNbCTBaX, @ HE HA CyOBLEKTMBHbIX
MHeHuAx. Hanpumep, npeacepatens Cypa XK.-M. Kocta HepaBHO npu3Ban npoaHann3vpoBaThb,
noyemy Tak MHOro gen (90% — cm. HuKe), nogdaHHbIx B CyA, OKasbialoTca Hempuemaembimu®. OH
COBEPLIEHHO NPaB, WU CTPAHHO, YTO TAaKOM aHanuM3 He bObll NpoBeAeH ropasfo paHblie. AKLEHT
cnefyeT caenatb Ha rocyAapcrsa, KOTopble ABAAOTCA MCTOYHWMKOM 60MbLIOrO 4YmMcia Kanob, a
MMEHHO Ha MNATb rocyAapcTs, NPOTMB KOTOPbIX NodaHo 60% Haxoasawmxca Ha paccmoTpeHun Cyaa
nen (69100 xanob): Poccusa, Typuua, YKpauHa, PymbiHMA ©n WUtanus ", NN ke BO3MOXKHO
CoCpeaoToUMTbC Ha AEeCATM rocyAapcTBax, KOTOpble «OTBETCTBEHHbI» 3a 6bonee YemM TpU YeTBEPTU
HaXo4ALWMXCA HA PACCMOTPEHMM Aen — cneaytolwyto natepky obpasytoT Moabwa, Mpysua, ChoseHus,
Mongosa u Cepbusa. BnonHe NpoAyKTUBHbIM MOMKET OKa3aTbCA OTKpbITME HOBbIX o¢pucos CoseTa
EBponbl B HEKOTOPbLIX M3 3TUX CTPaH C 33Za4aMW, aHaNOTMYHbIMU TeM, KOTOpble BbINOHAET oduUC B
Bapwase.

BepHemca K cytn pedopm. AcHo, uto nepesn Cynom CTOAT ABE OCHOBHble npobaembl: BO-
nepsbiX, Kak paboTaTb C NOCTYNUBLUMMM KaN0baMM NPU HENPUEMAEMOCTU 3HAYUTENBHOTO YMCa U3
HUX (90%) cornacHo AENCTBYIOWMM KPUTEPUAM, @ BO-BTOPbIX, KaK BbITb € Tem, 4TO 60/bluan YacTb
pelleHuni, B KoTopblx Cya ycTaHaBAMBaeT HapyweHne KOHBEHLMU, OTHOCUTCA K NOBTOPAIOWMMCA UK
KNnoHoBbIM fenam (70% noctaHosneHnt Cyaa B8 2008 r.). bblio Bbl MHTEPECHO NOCMOTPETb, KaKue
npeanoXeHna Moram 6bl BO3HUKHYTb B OMMCAHHbIX Bblle rpynnax, eciv nonpocuTb UX BblpaboTaTtb
noaxoAbl K peLeHuto 3TUX KAYeBbix Npobiem. BecbMa BO3MOXKHO, NPUAETCA BEPHYTLCA K NpoLeccy
dbunbTpauum, cpogHM To ponun, KoTopyto urpana Esponerickada Komnccma no npaBam yesnoseka Ao
M3MeHeHW, BHeceHHbIx B 1998 r. MNpoTtokosom Nell. MogobHas ponb AoAKHA b6bITb 3PPeKTUBHOM U
nomoratb ¢yHKLMOHMpPOBaHWMIO Cyaa, 04HAKO B MHTepecax CTOPOH OHA A0/XHa 6bITb cnpaBeaMBoi,
nocnenoBaTesibHOM M NPO3pPaYHON.

B cBoem UHTepnakeHckom memopaHayme aH-MNonb Kocta obHagexunsatolle noaTBepann,
YTO «MPABO Ha NoZayvy MHAMBUAYANbHOW Kanobbl NeKUT B OCHOBE MexaHu3ma KoHeeHuuu, n Cypg,
yBeXAeH, YTO 3TOT NPUMHLUMN AO/MKeH 6biTb coxpaHeH»®. ECAM OCTaBUTb B CTOPOHE BaKHble
NPUHLUMNbI, Mbl BCE 3Haem, B 4Yem 3akawo4aetca Abason. Cnop OTHOCUMTENbHO 06paboTku
nocTynaroWwmx XKanob [0 cux Nop B OCHOBHOM COCPEAOTOYMBAJICA HA CY)KEHUMM KpUTepues
NpMeMIEMOCTN. XOPOLLO M3BEeCTHO, YTo ecan Mpotokon Ne 14 koraa-Hubyap BcTynuT B cuny, Cya
CMOXET MnpuM3HaBaTb HeNpueM/JeMbIM Aefi0, B KOTOPOM 3aABUTE/b «HE MOHEeC 3HA4YMTesIbHOro

6 «MemopaHaym lMNpeacenaTtens EBponeiickoro Cyaa no npaBam YesoBeKa rocy4apcTBam C Lie/ibio NOArOTOBKM
MHTepnakeHckol KoHoepeHummu» (3 nona 2009 r.), c. 2.

7 cm. CTaTUCTMKY Ha BebcanTte Cypa: http://www.echr.coe.int/NR/rdonlyres/BBFE7733-3122-40F5-AACA-
9B16827B74C2/0/Pending applications chart.pdf [noceuteHo 31 oktabpa 2009 roaa]

8 «MemopaHaym MNpeacenaTtens Esponeiickoro Cyaa no npaBam YesioBeKa rocyaapcTsam C Le/ibio NoAroTOBKM
MHTepnakeHckon KoHdepeHumny» (3 nons 2009 r.), c. 4.




yuep6a»’. Tem BpemeHem MpoTtokon Ne 14-bis, BCTYNUBLUMIA B cuy B OKTAGPe 2009 r. B OTHOLLEHUM
paTMOMUMPOBABLUMX €ro rocyAapcTs, YCKopuT aeAtenbHocTb Cyaa, MO3BOMB  3acefatollemy
€[INHOJINYHO CyAbe MPUHUMATb PELIeHUA MO ABHO HEMpUemMIemMbiM Aenam M [AaB BO3MOXKHOCTb
KOMUTETAM M3 TPeX CyAel MpU3HaBaTb anobbl NpuemaembiMU U BbIHOCUTb MOCTAHOB/IEHMA MO
CYLLECTBY, €CAU MMEETCA «MPOYHO yTBepAMBLLeeca NpeueaeHTHOE NpaBo» no Bonpocy. bonee Toro,
pag rocypapcTe (BKAYas BennkobputaHMio) noanucany AeKnapaumio O Corlacum ¢ BPpeMeHHbIM
npUMeHeHnem npeaycmoTpeHHbIx NpoTokonom Nel4-bis npoueayp B OTHOWEHUK Kanob, NogaHHbIX
NPoTMB HMX. ElLe CAMWKOM paHO roBOPUTb O TOM, KaKOe BAMSHWE OKaXKyT NpeayCMOTPEHHble
MpoTtokosiom No 14-bis pedopmbl. Cpean Apyrnx HeOgaBHO PACCMATPUBABLUMXCA MNPEAJSIOKEHUN
cnegyetr OTMETUTb BBeAeHME cyaebHon nownuHbl. OcnapuBaTb BBEAEHME MNOLWJ/MHbLI B NPUHLUMMNE
CNOXKHO, EC/IM YYECTb YTO BHYTPUrOCyAapCTBEHHbIE CyAbl YAaCTO TPEOYIOT yNAaThbl MOWANHBI B TOM AN
MHOM pasmepe. OgHaKo, NocKosbKy Cya 4acTo npeacTaBaAseT NoCAefHUIA WaHC AAa NpaBocyans B
OTHOLLUEHMM KEPTB HEKOTOPbIX TAKENeWlWMX HapylweHWn MpaB YeNoBeKa Ha KOHTUHEHTe, B
CUTyaumsax, Koraa BHYTPUIrOCyAapCTBEHHbIE BAACTM Hauxyawum obpasom obpallasince € HUMM
(noaymalite, Hanpumep, o Kypaax B Typuumu M yeyeHuUax B Poccuu), HeT v peasibHOM ONacHOCTU, YTO
BBEAEHME NOLWINHDI 3aKpoeT aBepu Cyaa ana Hambonee yA3BUMbIX KaTeropuii HaceneHna?

B oTHOLWeEHUK Kanob, npeomoneswnx 6apbep npuemaemoctu, Cya MOMKET BBECTU pad Mep C
LeNblo YCKOPMTb PacCMOTPEHMA M A06UTbCA BONbLLEA CTPOrOCTM MO OTHOLLEHMIO K YNOPCTBYIOLLMM
rocyaapctesam. B nepsylo odepedb, 3TO 6onee TBOpPYECKOE MNPUMEHEHMEe  MexaHM3Ma
npuoputusaumn'®. NpuceoeHne Aenam NPUOPUTETHOMO CTATyCa AOMKHO MMETb ropasao 6osbluee
3HaueHne, Yem ceiyac. Hanpumep, YEUEHCKUM Aenam HepeaKo MNPUCBaMBAETCA MPUOPUTETHBIN
CTaTyC, HO HEACHO, YTO 3TO O3HAYaeT Ha NPaKTUKE — CPOK PAaCCMOTPEHMUA 3TUX Ae/ HE COKPALLAETCA U
no-npesKHemy COCTaBlAET HECKONbKo neT. Hanbonee BaxHble aena cineayetr paccmaTpusaTh 3a
CYUMTaHHbIE MecAUbl — Takue npumepbl, Kak aeno [Mpummu (Pretty) npomue BenuxobpumaHuu,
paccMoTpeHUe KOTOPOro B MOPAAKE UCKAOYEHUA 3aHAN0 MEHEe YeTblpex MecsLLEB, MOKa3blBatoT, UTO
5TO BO3MOXHO''. Takue gena cnepyer oTéMpaTb Ha OCHOBE MPO3PAYHbIX KPUTEPUEB, HaNPUMEP:
wanoba MOMET co34aTb BaHbIt NPaBOBON NpeueAeHT; Anaupylolwee aeno (mam  agena),
yKasblBatollee Ha 0cob0o cepbesHyto Npobiemy B CTpaHe AN pPernoHe; Aeno, BbibpaHHOe B KadyecTse
«npeactasmTena» 60/bWON rpynmnbl Ae, CBA3aHHbIX C LUMPOKO PacnpoCTPaHEHHbIMU HapPYLIEHUAMWU;
[,eN10 CBA3aHO C HapyLWeHNEM, HOCALLIMM CUCTEMHbIN XapaKTep.

Bo-BTOpbIX, €C/M rocyAapcTea He rotosbl obecrneunTb nosHoe B3aumogelictene ¢ Cyaom,
HeobxoAMMOo npumeHeHne 6onee KeCTKMX CaHKUMn. Hanpumep, ecam oHW He AatoT NpsamMble OTBETbI
Ha 3afaHHble CyJ0M BONPOCHI, HE YKNablBalOTCA B yCTaHOB/eHHble Cya0oM CPOKM Ha npeacTaBaeHue
CBOMX 3aMeyaHuii, He NPeACTaBAAIOT COOTBETCTBYIOLME BHYTPUIOCYAaPCTBEHHbIE AOKYMEHTbI, TO 3TO
[OO/IKHO BECTU K 3HaYMMbIM nocneacteuam. MNoBTopeHme NogobHbIX HapyLIEHUA A0MKHO BaeYb 3a
coboit ycuneHue pasneHua. K Kakmm nocneactsvam 3TO AO/KHO npusectu? Ecam B pesynbrtaTe
HenpeacTasneHns rocygapcteom mHdopmaumm Cya He MOXKET YCTaHOBUTb MCTUHY, Cya, AO0/KeH
NPOABUTb HAaXxOAUYMBOCTb M BbiTb FOTOBbIM K MPOBEAEHUIO MUCCUM MO YCTaHOB/AEHWIO ¢daKTos. B

‘cr. 12 MpoTtokona Ne 14, BHocAwana nsmeHeHuna s n.3 ct. 35 EKMY.

10 [daHHasa Tema nog4vepkusanacb Aopaom Bynbdom v npusena K BHeAPEHUIO CUCTEMbI ONpeaeneHUa «Beca»
aen, Kotopble obpabatbiBatoTcA cekpetapuatom Cyga: nopg Bynbd wm gp., «0630p meTtonoB pabothbl
Esponeiickoro Cyaa no npasam YyenoseKa» (aekabpb 2005 r.), c. 55.
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Benukobpumaxuu (2002) // EBponeiickuin cbopHuK npas yenoseka (E.H.R.R.). Ne 35. C. 1.



cnyyae ycTaHoBneHusa Cyaom OTAENbHOro HapyweHua KOHBEHUMM — B 4YacTU HEeBbIMNOJIHEHUS
06s3aTeNbCcTBa MO «CO34aHWMI0 BCeX HEOBXOAMMbIX YCA0BUI» B cooTBeTcTBMM c n. 1(a) cT. 38 —
¢dUHAHCOBOE B3biCKaHME OydeT BrnosHe O0OOCHOBaHHbIM, @ B3bICKAHHble CpPeAcTBa MOMAYT Ha
noKkpbiTne pacxogos Cyaa. B 3aBMCMMOCTM OT CUTyalLMU MOBbLILEHHbIN pPasmep KomneHcauuu
[OOJ/IKeH BbITb Ha3HAYeH U 3aABUTENAM.

B03MOKHOCTb BblHECEHMA CyI0M KOHCY/IbTaTUBHbIX 3aKNHOYEHWI MO 3aNpPOCy HAaLUWMOHANbHbIX
CyZI0B B NPOLLIOM 6bifla PAacCCMOTPEHA M OTBEPrHyTa. K 3TOMy BONpOCy HEOBXOAMMO BepHYTbCA', TaK
KaK Nofo6Hble KOHCY/IbTaTUBHbIE 3aK/IIOYEHUSA MOTYT AENCTBUTE/IbHO MOMOYb HaLlMOHa/IbHbIM Cyaam
B bosiee TOUHOM NpUMeHeHUU KOHBEHUMM Ha HaLMOHaIbHOM YPOBHE (M YMEHbLUUTb TaKUM 06pasom
yncno pgen, Hanpasasembix B CTpacbypr). bonee Toro, noyemy 6bl He nNpUAATb TaKUM
KOHCY/1bTaTUBHbIM 3aK/IHOYEHUAM B TOM MU MHOM cTeneHn addeKT erga omnes?

AsToputeT Cyaa no-npeskHemy B onpeaeieHHON cTeneHn NoapbiBaeTca Haanumem onaceHui
B CBA3W C MPOLLECCOM BbIABUMKEHUA U Ha3HauyeHus ero cyaei. Mpobnema 3aKka04aeTcs B TOM, YTO He
BCE rocyfapcTBa MpegaraloT AO0CTaTOMHO OMbITHbIX KaHAMAATOB WAM He MoryT obecneyuTb
reHaepHbiii 6anaHc™®. Bonbluee BHUMaHWe ceiyac yaenserca HeoBXOAUMOCTU MPaKTUYECKOTO
cyAeicKoro onbitTa (Npu 3Tom NpusHaeTca, 4YTo Hanuume B Cyae cygei € pasHbIM OMbITOM, B TOM
yucsie HayyHon AeATeNbHOCTU, PUANYECKON NPAKTUKM WUAM paboTbl B rparkAaHCKom obuiecTse,
nMaeT eMy Ha Nonb3y) U paboyero 3HaHMA aHFAMIUCKOTO U GpaHLY3CKOro A3blKoB. CyLLEeCTBYIOT TaKKe
BMNo/He 060CHOBaHHbIE ONAaceHUA OTHOCUTENbHO YeCTHOCTKU, NPO3PaYHOCTU M NOCNea0BaTeIbHOCTU
HauMOHaNbHbIX Mpoueayp otbopa. Taknme npobnembl BO3HUKAIOT B MEHbLUMHCTBE C/ly4yaeB, U
HasHauyeHWe npoBoauTca MapnameHTcKoi Accambneeit ™ 6onee TwaTenbHbIM, MPU 3TOM, €CM
HeobXxoAMMO, NpeacTaB/ieHHbIA rocy4apCcTBOM CMUCOK KaHAWAATOB OTKAOHAETCA C Npea/ioXKeHnem
NPeACTaBUTb HOBbLIA CAMCOK™. CUTyaUMA YAYUWIWTCA B pe3ynbTaTe MpeasiaraeMoro B 6yayluiem
Ha3HaYeHWA cygeil Ha eAMHbIN AEBATUNETHUI cpoK'®, ofHaKO BAMTENbHbLIN MOHUTOPUHI STOTO
BOMpOCa CO CTOPOHbI [MapnameHTckon Accambnen u rpaxgaHckoro obuiectsa Bce paBHO byaer
Heobxoanm.

YuntbiBas, YTO CTpacbyprckas cucTema B OCHOBHOM 3aHMMAETCs MOBTOPAOLMMUCA
HapyLeHMAMM, OCTaBLIAACA YacTb 3TOM CTaTbM ByAeT NocsBAleHa BONpocam BO3MELLEHWUs, BKAOYan
CYLLECTBO nocTaHoBAeHW CyZda M XOpOLO WM3BECTHble MNpobsiembl, CBA3AHHbIE C WCMOJIHEHMEM
nocraHossneHnin. Cyg u Coser EBponbl B uLesoMm cTaHOBATCA Bce 6osee n 6onee Hetepnumbl K
HapywuTenam-peumManBucTam, W COBEPLIEHHO OnpaBAaHHO: Ana Toro, 4Ttobbl K3bexaTb

2 cm. «doknag, Mpynnbl myapeuos Komutety mmHucTpoB» (Ctpacbypr, CoeT EBponbl, HoA6pb 2006 roga), nn.
81-86; [oknap 4-i BCTpeun Tpynnbl pasmbiwaeHna Dh-S-GDR(2009)00, nn. 20-26. WHTep/iaKeHCKUi
MemopaHaym MNpepcenatens KocTa TakKe CCbIAETCA Ha «KMeXaHWU3M NpeABapUTeNbHbIX 3anpocoBy (. 5).
Bem. Pesontoumto NMapnameHTtckoit Accambnen 1646 (2009) «BbiaBuKeHWe KaHAMAATOB M u3bpaHue cyaen
Esponeickoro Cyaa no npasam Yyenoseka» (17 aHeaps 2009 roaa).

" Yepes nopgKkomuteT no wm3bpaHuio cyaelt Esponeitickoro Cyaa no npasam 4denoseka. Cm., Hanp., ero
MHPOPMALMOHHbIA AOKYMeHT: «[pouesypa m3bpaHua cypein Esponeiickoro Cyna Mo npaBam YesnOBeKay,
AS/Jur/Cdh(2008)05 (5 masa 2008 roaa).

Y310 HeJaBHO MPOM3OLLIO0 B OTHOLIEHWUW CMMCKOB, NpeacTaBneHHbIX AsepbaigxaHom, bonrapweit, Kunpom,
Niokcembyprom, Mongosoii, CaH-MapuHo n Typumeir. Cm. foKymeHT MapnameHTckol Accambnen 11767
«BblaBuKeHWE KaHAMAATOB U M3bpaHue cypeli Esponeiickoro Cyza no npaBam 4yesnoBeka» (KomuTeT no
NnpaBoOBbIM BOMPOCaM M NpaBam YenoBeKa: AoKNaaumk r-H Kpucrtodep Yoyn, 1 aekabpa 2008 roga), n. 8.

cr 13 Mpotokona Ne 14 (B HacToAlee Bpema cyabu M36MpatOTCA Ha LIECTUNETHUI CPOK C BO3MOXKHOCTbIO
OZIHOKpaTHOro nepensbpaHus).



PACCMOTPEHMA B TEYEHWUE AONTUX NET KAeN-KNOHOB», Heobxoaum 6onee paamKanbHbli noaxoa. [ns
3TOro noTpebytotca 6osee KecTKMe AeicTBUA U 6osee aKTMBHOE BMELLATeNbCTBO. IHTOHM JlecTep
HaNoOMHW/I HaM B HeJaBHel cTaTbe B 3TOM XypHane: «Co3aaTtenn KOHBEHUMM CTPEMUINCH K TOMY,
4TOBbI... HMKOrAa 6osblUe He MO3BONNUTL NPABUTENLCTBAM CKPbIBATLCA 338 aprYMEHTOM O TOM, YTO TO,
YTO rOCYAapcTBO AenaeT CO CBOMMM COBCTBEHHbIMM Fpa)AaHamu U NuLaMu 6e3 rpakAaHCcTBa,
HaXOAMTCA B €ro WCK/IIOUMTENbHOM BEEHUM M He MOXeT CTaTb NpesMeToM BMellaTenbCTBa
MesKAyHapoaHoro coobuiectsar’’.

B nocnegHue rogpl Cyg nocteneHHo BbipabaTbiBan M paclUMpPAn CBOM MOAXOA4 K BOMpPOCY
BO3MeLLEHUA, OCHOBBIBAACb Ha CBOMX MONHOMOYMAX HE TONLKO NO CT. 41, HO 1 No cT. 46™°. BasKHbIM
3/1IeMeHTOM 3TOro npouecca crana paspabortka Cyaom «npoueaypbl NMUAOTHOMO MOCTaHOBAEHMUAY,
KOTOpas WMMeeT 3HauuMTe/bHbIM NoTeHUuMan, no3sonss nobyxaatb (@ no HeobxoAMMOCTUM W
NPUHYXAaTb) rocyaapcTBa K peleHuio npobsiem, CBA3AHHbIX C HApyLIEeHWAMM NpPaB YeNoBeKa,
BbI3BAHHLIMM CUCTEMHbIMM nNpobremamu. Kak ywxe ykasan Cya °, npoueaypa NWUAOTHbIX
NOCTaHOB/EHWI A OTMeHeHa He byaeT. Ceiyac, Korga npoueaypa NUAOTHOrO NOCTaHOBAEHUS TONbKO
Hayana ¢opmMpoBaTbca, 0COBEHHO Ba)KHO, 4YTO6bl M Cya, MU KomuTeT MMHUCTpOB obecneunnmu
NPUHATUE rOCYAaPCTBaMM HEOBXOAMMBbIX MEP MO PELLEHMIO CUCTEMHbIX NPO61emM U NPeaoCcTaBieHNIo
Hag/eXKallero BO3MELEeHMA. ITO  AO/MKHO 03HayaTb ISOPEKTUBHYIO OLEHKY NpaKTUYeCcKow
peanusaumm HOBOW cCUCTeMbl (NOCPeACTBOM MPUHATUA 3aKOHOAATENbCTBA MAW MHbIM 06pasom),
npegHasHayeHHol obecneynTb BO3MELLEHNE Ha HALlMOHA/IbHOM YPOBHE.

PaHee Bblpa)KaAnCb ONaceHuWs OTHOCUTENbHO KomneTeHumu CyZa no oueHKe BbINOJHEeHUn
NUAOTHbLIX MOCTAaHOB/MIEHWA HA HAUMOHANbHOM YpPOBHE W HeAcHocTM posei Cyaa v KomuTeta

3. Nectep, «EBponeickunit Cya no npasam yesnoseka 50 net cnycta» // EBponeickuii cbopHUK No npasy npas
yenosekKa (E.H.R.L.R.). 2009. C. 461, 463.

¥ MoxHo BCMOMHWUTb, HAaNpUMep, BO3/0XKeHMe 06A3aTeNbCcTBa NO BO3BpaTy paHee HaUWMOHANM3MPOBAHHOM
cobcTBeHHOCTM (Hanp., nocTaHoBneHve EBponeiickoro Cyaa no npaBam YesioBeka Mo Aeny bpymapecky
(Brumarescu) npomue PymoiHuu (2001) // E.H.R.R. Ne 33, c. 36); TpebosaHne 06 ocBoBOXAEHUN /ML,
He3aKOHHO coepKalLMxcsa nog cTpaxen (noctaHoBneHus EBponeiickoro Cyaa no npaBam YesioBeKa Mo Aefam
AccaHudse (Assanidze) npomue pysuu (2004) // E.H.R.R. Ne39. C. 32 u Unawky (llascu) npomus Mosndosbi u
Poccuu (2004) // E.H.R.R. Ne 40. C. 46); n paKe BO3/10XKEHME Ha rocyaapcrea 0683aHHOCTM NO U3MEHEHMIO
3aKoHO4ATeNbCTBa (Hanp., nocTaHoBAeHWn Esponelickoro Cyaa no npasam Yenoseka no genam /1 (L) npomus
Jlumesi (2007) // E.H.R.R. Ne 46. C. 22 — npuHATME 3aKOHOAATENbCTBA, NO3BO/AIOLLErO NPOBOAUTL OMnepaLmm
no uMameHeHuto nona; 3eHeuH (Zengin) npomue Typuuu (2007) // E.H.R.R. Ne 46, c. 44 — npuseaeHue
3aKOHOJATENbCTBA O PE/IMIMO3HOM 06pa3oBaHMKM B cooTBeTcTBMe ¢ KoHBeHuwei). Cya noka He obsasbiBaeT
B/IACTU NPOBOAMTbL PacCiefoBaHUE HEPaCKPbITbIX «MCYE3HOBEHMI», OAHAKO CM. TPU OCODObIX MHEHWUS B
noctaHosneHun Bonbwoit nanatel EBponeiickoro Cyaa no npasam 4yesnoseka oT 18 ceHTabps 2009 r. no geny
BapHasa (Varnava) npomus Typuyuu (skanoba Ne16064/90) u sbicTynneHne AHTOHMO Kaccese «Kak aobutbea
NpuBAEYEHNA K OTBETCTBEHHOCTU /NINL, BUHOBHbLIX B CEPbE3HbIX M KPYMHOMACWTAbHbIX HapylleHWAX Mpas
yenoseka» Ha ceccum MapnameHTCKoOM Accambneun 22-26 MIOHA 2009 r.
http://www.coe.int/t/dc/files/pa session/June 2009/20090624 disc Cassese en.asp [moceuieHo 4 HoAb6pA
2009 r.]

19 «Mpouenypa NUAOTHOTO MOCTAHOBJEHMA» - MEMOPAHAYM, NOArOTOB/EHHbIM cekpeTapnatom Cyaa, DH-S-
GDR(2009)010 (24 ¢eBpana 2009 roga), c. 2. NccneaoBaTenbCKUit MHCTUTYT NpPaB YenoBeKa W COLMANbHOM
cnpaBeasMBOCTU Npu JIOHAOHCKOM YHMBepcuTeTe MeTpononautaH (AMPEKTOPOM KOTOPOro ABASETCA aBTop) B
HacToAllee BpemsA  OCYLLeCTBAAET WUCCNef0BaTeNbCKUA  MPOEKT MO  MWIOTHbIM  MOCTAaHOB/IEHUAM,
buHaHcupyembii doHaom Jlesepxynbma. CeMuHAp, Hanpas/eHHbI Ha pacnpocTpaHeHue u obcyxaeHue
pe3ynbTaToB UccieaoBaHua, coctoutca B Ctpacbypre B 2010 r. (npu nogaep:kke MUHUCTEPCTBA HOCTULUN).




2
MUHUCTPOB . COOTBETCTBEHHO, HYXHO YAENNUTb BHAMaHME CO3AaHMI0 COOTBETCTBYIOLLMX NPaBUA U
npoueayp' ANA NPOACHEHUA UX PONieii C TeM, UTobbl B pe3ynbTaTe UX COBMECTHbIX YCUMUIA OLLEHKa
BbINO/IHEHUSA TaKUX NOCTAaHOB/IEHUI Bblna bonee apdheKTUBHOM.

B nunoTHOM nocTaHoBneHuu no Aeny bypdos (Burdov) npomue Poccuu (Ne2)* Cyp,
cbopMynmpoBas KOHKPETHOE pacnucaHue MPUHATMA pPasiMdHbix mep Poccuitickon Pepepaument:
LWeCTUMECSAYHbIA nepuod Ans  co3gaHus 3hdeKTUBHOrO BHYTPUIOCyAapCTBEHHOro cpeacTsa
NpaBOBOM 3alMUTbl, NPeayCMaTPMBAIOWEro AO0CTaTOMHOE BO3MELLEHME 33 HeucnosiHeHue (nnbo
HecBOEBPEMEHHOE WCMOJIHEHWE) BHYTPUIOCYAAPCTBEHHbIX CYyAeOHbIX pelleHuid; U roguuHbIA CPOK
AN NPeAoCTaBNEHUs BO3MELLEHWSA BCEM KEPTBAM HEBbINAATbI NPeAyCMOTPEHHOrO cyAebHbim
peleHnem p,onraB. 9T0, BO3MOXHO, O4NH Npumep Toro, Yto npeacenatenb Cyga XK.-M. Kocta umen B
BUZAY, HEAABHO BbICTYMNMB 3@ KNPUHATUE CyAeBHOM MOUTUKM, paclumpsaioLLei BosaeicTaume cT. 13»%%.
Takve waru cnegyeT NPUBETCTBOBATb: YCTAHOB/IEHWME KOHKPETHbIX CPOKOB NpeacTaBnfeT coboit
OYEHb Ba*KHbIN acMeKT npoueaypbl NUIOTHbIX NOCTAHOBIEHUNA, U NPUHLNMMANBHO BaXKHO, YTOObI W©
Komuter mmHuctpos, 1 Cya NpUHUMaNM COOTBETCTBYIOLWME MEPbI K 0becrneyeHnto UCNONHEHUSA 3TUX
CpoKoB. Bosiee Toro, yumtbiBasi NOTeHUMaNbHbIA BKAag npoueaypbl MUAOTHbIX NOCTAaHOB/IEHUA B
paspelueHne npobiembl CUCTEMHbIX HAaPYLLUEHWUI, TaK¥Ke Ba*KHO, 0COOEHHO B Nepuo, OTAaAKu 3Toro
npouecca, OCYLLECTB/IEHWE BCECTOPOHHEro MOHWTOPUHIa afeKBaTHOCTM W CBOEBPEMEHHOCTU
BbINONHEHWA MUAOTHBIX NOCTAHOBAEHUA™.

C npoueaypoit MMNOTHbLIX MOCTAaHOBNAEHMI CBA3AHO BblaBMHYTOE HK.-M. KocTa npegnoeHue o
PacCMOTPEHUN BO3MOXHOCTM BK/IOYEHMA «TPYMMNOBbIX MCKOB» W  «KOJNEKTUBHbIX »anob» B
cTpacbyprckuit apceHan>®. Hu oaMH 13 3TUX TEPMUHOB NMOKa He onpeaeneH, 1 TpebyeTca npoBeaeHme
OOMONHUTENBHOTO MUCCAeA0BaHMUA UX NOTEHLMANbHON 3GPEKTUBHOCTM Ha MEXKAYHAPOAHOM YPOBHE.
B onpeaeneHHom cmbicie aeno bypaosa (CM. Bbllle) MOMKET paccmaTpusaTbcA Kak ¢dopma
rpynnoBoro Mcka; nocieacTBMem MOCTAaHOB/NEHMA CTaNo BO3/I0XKEHME Ha rocyAapCTBO-OTBETYMKA
06s3aTeNbcTBa MO MPEAOCTaBAEHNIO BO3MELLEHUA 3HAUMTENbHOW Tpynne Aul, HaxoaAawMXca B
aHa/NIOTMYHOWM CUTYaL UMK,

Mocne 50 net cywectsoBaHuA Esponenckoro Cyaa He nopa AM NPeanpuHATL AanbHelwne
Warn, Hanpas/ieHHble Ha MOBbILWEHME TONKOBaTe/IbHOIO aBTopuTeTa NpakTukM Cyaa? 3To AOMKHO
3aCTaBMTb rocyapcTBa pearnpoBaTb KaK MOXHO ObiCcTpee Ha MOCTaHOB/AEHWE, yCTaHaBAUBAlOLLEe

2 cm., Hanp., oTAeNbHble MHeHuAa cyaelt 3arpebenbckoro, Merep (Jaeger) u 3uemene Bo BTOPOM NUIOTHOM
noctaHosneHun Cyaa — noctaHoBneHun ot 28 anpens 2008 roga no aeny Xymmen-Yancka (Hutten-Czapska)
npomus lMonbwu (kanoba Ne 35014/97).

2 Cm., Hanp., Joknag Mpynnbl myapenos Komutery MuHUCTpoB (HoA6pb 2006 roaa), n. 105.

*? NoctaHoBneHue Esponeiickoro Cyaa no npasam 4yenoBeka no aeny bypdos (Burdov) npomues Poccuu (Ne2)
(2009) // E.H.R.R. N2 49, c. 2. NMoxosune pacnmcaHms 6blam TakxKe NpeayCMOTPEHbI NOCAEAYOWUMM MUNOTHLIMU
NOCTAaHOBNIEHUAMMN OTHOCUTE/IbHO HEUCMONHEHUA BHYTPUIOCYAAPCTBEHHbIX CyAe6HbIX pelweHnin B Moagose u
YKkpaunHe. Cm.: noctaHoBneHus oT 28 utona 2009 roga no aeny Onaapy (Olaru) npomus Mondossi (kanobbl NeNe
476/07, 22539/05, 17911/08, 13136/07), ot 15 okTabpa 2009 roaa no aeny FOpuli Hukonaesuy UeaHos (Yuriy
Nikolayevich Ivanov) npomus YxkpauHsi (anoba Ne 40450/04).

2 BTropoe npeanucaHue pacnpocTpaHAETCA TOJbKO Ha Tex, KTO nogan cBou anobbl B Cyn [0 BblHECEHMA
nocTaHoBneHUs no aeny bypaosa (N22) 1 YbK Kanobbl 6blIM KOMMYHULMPOBAHbI MPaBUTENBCTBY.

# «MemopaHaym Mpeacenatens EBponeickoro Cyaa no npaBam YenoBeKa rocyAapcTBam C Lesiblo NOArOTOBKM
WHTepnakeHckol KoHoepeHummu» (3 ntona 2009 r.), c. 6.

2 Cm. TakKe «Mpoueaypa NMNOTHOro noctaHoBaeHUsa» (24 ¢espana 2009 r.), c. 5.

% «MemopaHaym Mpepcepatensa Esponeickoro Cyaa no npaBam YenoBEKa rocy4apCTBam C LLeblo NOArOTOBKM
MHTepnakeHckon KoHdepeHumn» (3 nons 2009 r.), c. 8.



HapyleHMe, AONyLWEHHOe APYrMM TOoCyAapCTBOM, KOrAa TaKaa e /nbo noxorkas npobnema
CyLLECTBYET B UX COBCTBEHHOM npaBoBoi cucteme. C Lenblo AOCTUNKEHUA 3ddeKTa erga omnes w
HEKOTOPbIX U3 pe3ynbTaToB, 0OCYKAABLUMXCA Bbllle, MOMKET OKa3aTbCs HEOHXO4MMbIM U3MEHUTb
nonoxeHus cr. 41 (u c1. 46), npepoctasus Cyay 6onee LWMPOKME MONHOMOYMA U AUCKPELMIO
OTHOCUTENbHO BOMPOCOB BO3MELLEHUA.

KoHeyHo, HeobXoAMMO BHOBb B3r/AHYTb Ha MPOLECC WCMONHEHMA M, B YaCTHOCTM, NO-
NpPeXHemMy MCMonHAemyto KOMUTETOM MWHUCTPOB GYHKUMIO HaA30pa 3a MCMOAHEHMEM peLIeHUiA
Cyaa (B cooTBeTcTBMM C M. 2 CT. 46). B nocneaHue rogbl 6bliv NPUHATLI 3HAYUTE/IbHbIE MEPbI B CBA3U
C KPUTUKOW OTHOCUTENbHO HEAOCTATKA AOCTYNa K M HeA40CTaTOYHOM NPOo3payYHOCTM npouecca. BmecTe
C Tem, CylLecTByeT HeAOoCTaTOK ACHOCTM OTHOCWUTENIbHO CaMOM CYLUHOCTM MpoLecca HaA30pa, Yem,
BO3MOXHO, O06bBACHAIOTCA npobnembl C AOCTYNOM M MPO3payHOCTbio. [pouecc MCnoaHeHus
lopuanYeckm o0bA3aTeNbHbIX MOCTAHOBAEHUI npeacTaBaseT cobol NPaBOBOM MEXaHM3M, XOTHA
npeacTaBUTeNN MPaBUTENbCTB YacCTO YTBEPXKAAIOT, UTO OH NOUTUYECKMI. ITO He cocTA3aTeNbHas
npoueaypa, 1 KOMUTET MUHUCTPOB OTMETWUA, YTO «NPUHMLMMMANBHO BaXHO, 4TObbl HaA30p 3a

NUCNOZIHEHNEM BOCNMPUHMMANCA KaK 3ajada B3aMMOAEl\;1CTBMFI, a He paccnep,OBaHMﬂ>>27.

MNpasuna
Komutetra mMHUCTPOB Bblin 3meHeHbl B 2006 r., npegoctasns KomuteTy cBob6oay NpMHUMATL Ha K
paccmoTpeHuto 3amedaHma HIMO M HauMoHaNbHbIX MHCTUTYTOB 3alMTbl NpaB 4YesioBeKa B CBA3U C
WUCNONHEHNEeM MNoCTaHoBeHUM (noan. 2 n.9). 3To MNoNOMKeHME BCero Aulb nossossetr Komutety
MPUHUMAMb 80 BHUMAHUE TaKne AOKYMEHTbI, HO, TEM HEe MeHee, NPU 0BCYKAEHUN 3TOr0 U3MEHEHNA

npaBuUTeNbCTBaMUM HYyBCTBOBA/1aCb N3BECTHAA HEPBO3HOCTb.

Mpo3payHoCTb cUCTEMbl Haa3opa ysBenununnach. CyliecTsyeT o4YeHb MonesHblit BebcailT no
MCNONHEHWUIO MOCTAHOBAEHUI™S, ¢ 2007 . NYBAMKYIOTCA NOAPOBHbIE eXXErodHble AOKNAAbI, @ TaKKe

6binu noAroToB/AEHbI MNOsIE3HbIE PA3BACHUTE/IbHbIE AOKYMEHTbI3O.

[enapTameHT NO MCMNOJNHEHMUIO MOCTAHOBAEHWUI cepbe3HO paboTaeT C MNpPaBUTENbCTBAMM,
NbITanCb NPM3BaTb UX K OTBETY, O YEM CBUAETENLCTBYIOT NOAPO6HbIE MeMOpPaHAYMbl, Ny6AMKyemble
CeKpeTapuaTtom no oTgenbvHbim genam. MemopaHAymbl OTAAOT A0/MKHOE NPaBUTENbCTBAM 33 Te
Wwarun, Kotopble MMM BblnM caenaHbl, HO B Cayvyae HeobXoAMMOCTM NPM3bIBAOT K AaNbHENLUM
pebopmam. BmecTe ¢ Tem, CAMWKOM 4acTo MHPOpmaAUMA, NpeaocTaBasemas NpPaBUTENbCTBAMM,
OKa3bIBAETCS HEMOJIHON UM HEYETKOWN, N 3a[ePXKKMN AeNCTBUTENbHO MPUCKOPOHDLI. a5 TOro, 4Tobbl
3aCTaBUTb NPaBUTENbCTBA BbINOMAHATbL CBOW A0Ar, [lenapTamMeHTy NO MCMAOJIHEHMIO NOCTaHOBAEHUN
TpebyeTca coAencTBME rpaXkAaHCKoro obuwectBa, KOTOpOe MOMOMEeT MM, No HeobxoaumocTw,
noABeprHyTb COMHEHUIO 3aABAEHUA NPABUTENBLCTB. MMEHHO No3TOMYy M3MeHeHue npasun B 2006 r.
umeno cronb bonblwoe 3HaveHue. Bmecte ¢ Tem HMO M HAUMOHANbHbIE WMHCTUTYTbI MO MpaBam

%7 «Paboune MeToabl B 0671aCTV NPaB Ye0BEKa — YCOBEPLLEHCTBOBAHHAsA 3GdEKTUBHOCTL Hag3opa KomuTeTa
MWHWUCTPOB 33 MUCMNONHEHUEM mnocTaHosneHuit», CM/Inf(2004)8 okoHuaTenbHaa sepcusa (7 anpena 2004 r.),
naparpa¢ 1.3.

%8 http://www.coe.int/t/dghl/monitoring/execution/default_en.asp [noceeHo 4 HoABpA 2009 r.].

» ExxerogHbl foknag 3a 2008 r.,
http://www.coe.int/t/DGHL/MONITORING/EXECUTION/Source/Publications/CM_annreport2008 en.pdf
[noceweHo 4 Hoabpsa 2009 roaa].

%% Cm., Hanp., «MOHUTOPUMHT BbINAATbI CyMM, Ha3HAYeHHbIX B KA4YECTBE CMPaBEeA/IMBOI KOMMeHcaLmmu: 0630p
cyllecTaytolein npakTMkn Komuteta muHuctpos», CM/Inf/DH(2008)7 okoHuyaTenbHas Bepcua (15 aHsapa 2009
r.), https://wcd.coe.int/ViewDoc.jsp?Ref=CM/Inf/DH(2008)7&Language=lanEnglish&Ver=final [noceweHo 4
Hos6pA 2009 r.].




yenoBeKa B EBpone HegoCTaTOYHO OCBEAOM/EHbI O BO3MOMHOCTAX M MeXaHM3Max y4yacTus B 3TOM
npouecce, U 66110 6bl BecbMa NnosiesHo, ecan bbl CoseT EBponbl mor opraHn3osaTb paboymne BCTpeun
AMbo cemuHapbl, KOTOpble COAENCTBOBA/AM Obl y4yaCTUIO TpaKAaHCcKoro obliectBa MMEHHO B
npouecce UCNOoJIHEHUA PeLleHni, B 0COBEHHOCTM B TeX rocyAapcTBax, rae rpaxkgaHckoe obuectso
MeHee aKTUBHO WJ/IN TAe HapylleHUs Hanbonee cepbe3Hbl U MHOTOYUC/IEHHBI.

3a4epKKN Ha CTaguMm Hagsopa KomMUMTETOM MUMHUCTPOB 3HauuTenbHbl — B 2008 r. Ha
paccmoTtpeHnn Komuteta Haxogunocb 6614 gen. OgHako ¢dyHAameHTasibHas npobsiema COCTOUT B
TOM, YTO CMCTEMA HaA30pa NPOCTO HE OKa3biBaeT AOCTaTOMHO AABAEHMA Ha rocyAapcTsa’.. 3To
3HauuT, 4yto rocyaapctea CoseTa EBponbl HE MCNONHAIOT CBOEN KONIEKTUBHOM poaun. BeHeumaHckan
KOMWUCCUA HAMOMHMUJIA HaM, YTO «MUCNOJHEHWE KOHKPETHOrO MOCTAHOB/IEHUA ABAAETCA HE TOJIbKO
npaBoBbIM 0643aTeNbCTBOM 3aTPOHYTOrO rocyAapcTea, Ho M obLueit 3a60Toi»>. Ha Kpyriom cTone B
Bnene (ChoseHus) B ceHTabpe 2009 r. cekpeTapb Cyaa Ipuk Gpubepr cnpaseanmso 3asBun:

«NONNTUYECKUI BEC N KOMMNETEHTHOCTb KOMUTETA MUHUCTPOB A0/IKHbI BbITb MCNONBL30BaHbI
ONA UCTIOJIHEHUA BaXKHEN e MUCCUKM, BO3/IOXKEHHOM Ha Hero KoHBeHUMeN, a UMeHHO obecneyeHus
nucnonHenus peweHnin Cyaa. 1 UCNoONb3yld 3Ty BO3MOMKHOCTb, 4YTOObl BHOBb MOAYEPKHYTb
HeobxoammocTb 6osiee 3dpdeKTMBHOro, To ecTb H6onee pelnTenbHOro Haa3opa 3a MCMNONHEHUEM
pelweHnit. Ha Mol B3rnaa, 3To — KoY K YCTPaHeHUo nosTopAowmxca aesi. Ham Heobxoamm Kammat
HacToALWEN B3aMMHOM MOSIUTUYECKON NOAOTYETHOCTU rOCyAapCTB B TOM, YTO KacaeTcs yCTpaHeHus
NPUYUH NOBTOPAIOLLMXCA Kanob»>>.

[na Hanbonee HeCroBopUMBbIX FOCYAapPCTB HEOOXO04MMO BO3POAMTL NOJHOMOUYMA KomuteTta
MMHUCTPOB MO WMHUUUMPOBAHMIO «Mpoueaypbl O HapyWeHUU», TO eCTb MO HanpaBAeHUo gena
obpaTtHo B Cya, B C/lydae OTKasa rocyfapcTBa OT UCMOJIHEHUA PeLIEHUs, KOTopble OblM BKAKOYEHDbI B
Mpotokon Ne 14. MonoxeHune, BkatoveHHoe B lpotokon N2 14, npAamo He npeanonarano HUKAKMX
CaHKUMI, HO B 3TOT pa3 HEobXxoAMMO COMpPoBOAUTL ero bosiee peasibHbiIMU CaHKLMAMW: Hanpumep,
ynaaTton peHexkHoro wrpada B nonvdy Cya van MHbBIMW YMECTHbIMM CaHKLMAMU HePUHAHCOBOTO
XapakKTepa.

OAHMM 13 NyTel, AOCTUKMMbIM B KPaTKOCPOUHOM NepcrnekTuee, Mor 6bl cTaTb ewe 60nblunit
aKLEHT Ha oTbope NPUOPUTETHLIX A&/ U PAaCCMOTPEHUN AAHHbIX A/l B MAaKCMMaNbHO KPaTKUEe CPOKMU.
Ha Kakunx genax cnefyeTt CKOHUEHTPMPOBATLCA? Kak oTmeuanoch Bbllle B CBA3M ¢ npoueaypoit Cyaa,
K HUM cnedyeT OTHOCUTb [eNa, CBA3aHHble C Cepbe3HbiMM, MOBCEMECTHbIMU U CUCTEMHbIMMU
HapyLWeHMAMM, a TakKe gena, obnagamowme npeueaeHTHbIM 3HadyeHnem. B aTol cBA3K He cneayeT
CTECHATbCA NPUCBanNBaTb NPUOPUTET KOHKPETHbLIM rocy4apcTBaM MUCXOAA U3 KONMYECTBA U XapaKTepa
XapakTepa HapyweHun KoHBeHuun. Ecnm obpatutbes K umdpam, 1o, Hanpumep, B 2008 r. 86%
nocrtaHosneHuin Cyaa (1543 B 06lIel CNOXKHOCTM) 6blIO BbIHECEHO B OTHOLWIEHUMW Bcero 12

3 Cm., Hanp., pesontoumio MACE 1226 (2000) ot 28 ceHTabps 2000 roga.

%2 3aknioueHne EBponelickoli Komuccun 3a AemoKpaTuio 4yepes npasBo (BeHeumaHckon komuccum) ot 18
nekabps 2002 roga Ne209/2002 (AH XenbreceH, xopaxno MannHsepHu, ®paHuy, Matwep v Mutep BaH Aniik),
«3aknoyeHMe 06 MMNNemeHTauuu nocTaHoBAeHM EBponelickoro Cypga no npaBam 4enoseka», CDL-
AD(2002)34, n. 41.

B3, ®pubepr, «MpuHecTn npasa YyenoBeka AOMOKN, unn Kak B byayuiem obxoAuTbCA C MOBTOPAOLLMMUCA
Kanobamu», BbICTyNAeHWe Ha cemuHape B bnege, CnoseHusn, 21-22 ceHTabpa 2009 roaa, n. 37.



rocygapcte: Typunumn, Poccnmn, PymbiHun, Monbwmn, YKpanHbl, Utanum, Mpeunn, bonrapmun, BeHrpun,
Benuko6putaHum, PpaHumumn u Mongosbr>”.

Ha Konnokeuyme CoBeTa EBponbl B CToKronbme B utoHe 2008 r. dpuk Ppubepr ocobo
noa4YepKHyn HeoHbXoAMMOCTb CyaebHOro nopsaka npouecca ucnoaHeHusa. OH yTBepKAan, YTo:

«Bonpocbl UCNONHEHMA HOCAT BCce bonee cyaebHbI XapaKTep, U MHE KaXKeTcs, YTo OANH U3
BOMPOCOB, OTHOCALWMXCA K Oyaywum pedopmam, COCTOUT B TOM, He c/iedyeT Au BOMPOChHI
WCMNOIHEHUA NOPYUYUTb CKopee KBasucygebHomy opraHy. 3To Mor 6bl 6biTb OTAENbHbIN opraH AnM6o
opraH, ¢pyHKUMOHMpPYOWMIA nog arnaon KM. A aymato, MHOroro MoHo 6b1710 bbl 4OCTUYb, €C/in Obl
MHOT1e BOMPOCbl UCMOMHEHUA 6bin0 6bl MOPYYEHO pellaTb, Hanpumep, KOMUTETY M3 NATU-CEMMU
IOPUAMYECKNX/CYAeBHBIX SKCMIEpPTOBY .

Ecnn HblHe cylwecTBylowWaa cucTema, OCHOBaHHAaA Ha OKa3aHWM JaBneHua rocygapcrsamu
Apyr Ha ppyra, He paboTaeT, TO cnefyeT BHUMATE/NbHO PAacCMOTPETb BO3MOMKHOCTb BBEPUTb 3TOT
NpPoLEecc «KBasncyaebHOMYy» OpraHy, KOTOpblit Mor 6bl GYHKLMOHMPOBATb Nog 3ruaon KomuteTa
MUHUCTPOB. Ppubepr BbICKa3an MHTEPECHOE MpPeasIoKeHNe, KOTOpoe HyKaaetca B 6Oonee
KOHKpeTHOM npopaboTKke. Hanpumep, NMoKa HEMOHATHO, KaK NOAOOHbIN KBasucynebHbI opraH
pononHAn 6bl paboTy, B HacTosAllee BpemsA BbIMNOAHAEMYIO [lenapTameHTOM MO WUCMOAHEHWUIO
NMOCTaHOB/MEHUI. BO3MOXHO, AOMOMHUTENbHOM LLEHHOCTbIO TaKOro opraHa morauM 6bl cTaTb
OOMOJIHUTENIbHBIN  AKLEHT W JaBleHuMe Ha OCHOBHble npobnemHble 30HbI? Tak WAM UMHade,
HEODOXOAMMO CKOHLLEHTPMPOBATb KOJIEKTUBHbIE YCUAMA HA MOMMEHOBAHHbIX BbIE «KPYMHbIX
HapywuTenax», HauymHasa ¢ Typuumn, Poccun, PymbiHun, Monbwmn, YkpanHsl n Utanmu.

CnepyeT npuBeTCTBOBATb W pa3BMBATb [AeATE/IbHOCTb MO  WMCMNOJMHEHWUIO  PEeLUEHUN,
ocywectsisemyto KomuteTom NO NpaBoBbIM BOMPOCAaM M nNpaBam 4esnosBeKka [MapnameHTcKowm
Accambnen Coseta EBponbl (KI'IBI'I‘-I)36. KMBIMY KOHUEeHTpPUpPYETCA Ha NOCTAHOBAEHMUAX, HE MONHOCTbIO
UMMNJIEMEHTUPOBAHHbIX B TeueHe bosiee NAaTU NeT, Hanbosiee CPOUHbIX U BaXKHbIX Ae/ax, a TakKe Ha
Aenax, 3aTparMBalolMX BajKHble BOMPOCbI, CBA3aHHble C MCMosHeHuMem peweHnin. C 2000 .
Komutetom 6b110 0oNyb6AMKOBAHO LWIECTb AO0KNaA0B 06 McnosHeHun pelieHuit. Ceabmoi AoOKNag
byaet onybamkosaH B utoHe 2010 r. U 6GyaeT NOCBAWEH PewweHusM, 3aTparMBaloWMM BaKHble
BOMPOCbI, CBA3aHHble C WCNOJHEHWEM, a TaKXKe peleHNam, CBA3AaHHbIM C Cepbe3HbiMMK
HapyLweHuamn. byayun Komutetom MNapnameHTtckolt Accambnen, KMBMY ocoboe BHMMaHUe yaenser
NPeMMyLLECTBY AMaNora C HauWMOHa/NIbHbIMW 3aKOHOAATE/IbHBIMM OPraHamMm, a TaKXKe OocyllecTeaseT
BU3UTbI B rocyaapctea (B 2009-2010 rr. coctosnnch BU3UTLI B Bonrapuio, YKpauny, Mpeuuto, Utanuio,
Mongosy, PymbiHuto, Poccuio 1 Typuuio). YyacTve HauMOoHanbHbIX NapaAaMeHTOB B MMMJIEMEHTALUN
nocraHosseHnn EBponeickoro Cyaa WCNo/sib3yeTcAa SABHO HeAocTaToyHo. CyLLecTBYIOT BaKkHble
NPeUEHTbl, TaKMe KaK ynopHasa pabota O6begMHEHHOrO KOMWUTETa MO MpaBaM YenoBeEKa B
BennkobputaHun. Mpeactasutens npasuTenbctsa HupepnaHpos B CTpacbypre npeacraBnset B
Nap/flaMeHT exerogHblii [O0KAaZ NO WCNOJHEHWUIO PELUEHWI, KOTOPbIA He orpaHMyYnMBaeTca
paccmoTpeHnem gen npotms HwuaepnaHpos. Bmecte ¢ Tem, KaK CTasio OY4eBMAHO B Xo4e

i ExxerogHbi otyeT EBponelickoro Cysa no npaBam YenoseKa 3a 2008 ., ¢. 12.

) ®pubepr, «MUNOTHbIE NOCTAHOBAEHWUS C TOYKM 3peHus Cyga», BbICTYNJIEHWE Ha KOJUIOKBUYME B
Crokronbme, 9-10 ntoHa 2008 r..

* cm. HeJaBHO BblWeAwniA Aoknas «MmnnemeHTauua noctaHosneHuit Esponeinickoro Cyga no npasam
YyesioBeKa — pa3BuTMeE cobbITUINY (BOoKNaaumK — r-H Xpucroc MNyprypugec), Komutet no npaBosbiM BONpocam U
npasam Yenoseka, AS/Jur(2009)36 (31 asrycra 2009 r.).



NpoBOAALErocs ceiyac MCCNefoBaTe/IbCKOTO MPOEKTa Mo MWIOTHbIM MOCTAaHOB/IEHUAM, y4acTue
napflamMeHTa 4acTo MUHUMaZbHO MU OTCycTBYeT BoBce® . OgHAKO He camo /in coboii pasymeeTcs,
YTO HauMOHa/bHble MNapJaMeHTbl [OMKHbI  aKTMBHO Yy4yacTBOBaTb B  PAcCMOTPEHUU U
GOpPMYIMPOBaAHMN HALMOHA/IbHLIX MEpP BO WCMOJIHEHME MOCTaHoBAeHM EBponenckoro Cyaa? He
OOMKHbI N NapaaMeHTbl Y4acTBOBaTb B PacCMOTPEHUN MPaBUTENLCTBEHHbIX «M1aHOB AeNCTBUIA»?
KaK yacto y napnameHTOB MMeEeTCs BO3MOXHOCTb aHa/IM3MPOBaTb NPaBUTE/IbCTBEHHbIE 3amMeYaHus,
npeacrasasemble B KOMUTET MUHUCTPOB, M 3a4aBaTbh BONPOChI MUHUCTPAM U AONKHOCTHbIM iMLLaM O
MHOXEeCTBE UMetoLLMXcA B HUX Npobenos?

Kak npaBuno, rocyaapcTsa He pacnosiaratoT CUCTEMaMM UM Npoueaypamn pearmpoBaHma Ha
pelweHnsa cTpacbyprckoro cyaa. XoTa Ha/MyMe «CUCTeMbI» caMo no cebe, pasymeeTcs, He pewuT
npobaemMbl HEUCNONIHEHWUA PELLEeHNI, SICHOe NOHMMaHWE NepeaoBbiX NPUHLMMIOB B 3TOM obsactu, a
TaK)Ke BBeAEHWE HEKOTOPOM CTeneHM NPO3PayYHOCTU AO0NXKHbI NMPUHECTU yaydweHus. MNpeueaeHTbl
3TOMY MMEIOTCA — Hanpumep, npuHATbIn B 2006 . Ha YKpauHe 3aKOH, BO3/iaralowmii Ha annapar
npaBUTENbCTBEHHOrO areHTa npu Cyae 0683aHHOCTb BHOCUTb B KabBUHET MUHMUCTPOB NpeanoXKeHns u
NPUHATUN HeobxoAMMbIX «Mep 0bWero xapakrtepa» B TeYEHWE MecAlua C MOMEHTA BCTYyM/eHus
pelweHns B CUY, a TaKKe MpPeaocTaBasaTb MHPoOpmauMio ana ulydeHua B BepxoBHbit Cyg u B
napnameHT>>. OgHUM U3 npuoputeTos Ana Coseta EBponbl (BO3MOXHO, nog, aruaoi Kommuccapa no
npaBam 4yenoseka Tomaca Xammapbepra?) morno 6bl, Takmum 06pas3om, CTaTb pacrnpocTpaHeHue
cpeam rocyaapcTs npumepoB Hanbonee ahpHeKTUBHOIO pearnpoBaHuA Ha noctaHosneHua Cyaa.

HuKomy He xoTesiocb 6bl BO3BPALLATLCA K OBCYKAEHMIO OAHUX U TEX e BOMPOCOB 4epes
NATb, 4ECATb UM NATHaAUATb neT. OA4HaKO ropasfo BaXKHee, UTO KepTBbl HAPYLLEHMI NpaB YesoBeKa
8 EBpone He MoAyyaloT 3alMTbl CO CTOPOHbI CUCTEMbI B €€ HblHelHeM Buae. ITo npeacTasnser
co60i1 KONNEKTUBHOE M Cepbe3Hoe OTCYTCTBME MOJIMTUYECKOW BOJIM Y rOCyAapcTB-yyacTHMKoB CoBeTa
Esponbl. [laBaitTe HafeATbCA Ha TO, 4YTO ACHOE MbIWAEHME B NpeaasBepunM U BO Bpemsd
MHTepnakeHCKoW KOHdepeHLMM NO3BOAUT ee yYacTHUKAM NPUHATb CTONb HEoBbXoAMMble cMmesble U
[aNbHOBUAHbIE PeLleHns.

MccneposaHme ocyuiectensercs  MccnenoBaTeNbCKUM  MHCTUTYTOM  MpPaB  4YesioBeKa W coumasnbHoM

cnpasegavMBocTv npu JlIoHgoHckom YHusepcuTete MetpononutaH. Cm. http://www.londonmet.ac.uk/research-
units/hrsj/research-projects/pilot-judgments.cfm [noceweHo 4 Hoabpsa 2009 r].
% 3aKkoH 06 MCMONHEHUM MOCTAHOBAEHUI M MPUMEHEHUM MPELEeAEHTHOM npakTku Esponeiickoro Cyaa no
npasam 4Yenoseka, 3akoH Ne 3477 ot 23 ¢eBpana 2006 r.. HeodpnumanbHbii nepesos Ha aHIUNCKUI A3bIK
BK/IIOYEH B KauyecTBe MPUIOMKEHUA B AOKNag KomuteTa no npaBoBbiM BOMPOCaM W MpaBaM 4YesnoBeKa
«McnonHeHne noctaHosneHunit EBponeiickoro Cyaa no npasam yenoseka» (AoKNaAUMK r-H Ipuk HOpreHc) (Jok.
11020, 18 ceHTabpa 2006 T.).




