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bnarogapro 3a mucemo ot 4 sHBaps 2012 r., B kotopoM Bbl mpocure Hac 1aTh KOMMEHTapHUH
OTHOCHUTEJIBHO HCIIOJIb30BaHMsl MPOLEAYpbl OJAHOCTOPOHHMX 3asBieHud. Hampasmsio Bawm
nucbMeHHbINH 0TBeT OT uMeHn EHRAC u «Memopuanay.

B 2001-2002 rr., B KayecTBe OJHOI0 U3 MpEACTaBUTEICH 3asBUTENICH s MPUHUMAT y4acTHE B
nepBoii cepuu z1ei, B KoTopbix Cyn mpUMEHUI MPOUeaypy OJHOCTOPOHHETO 3asBICHUS. JTO ObUIH
nena B oTHomeHHH Typrmu, cBsaHHbie €O cr. 2: Akman (Akman) v Turkey' (cMeprembHOe
paHeHHe, HAHECCHHOe cuiamu Oesomacoctn), Haran (Xapan) v Turkey,” Togcu (Tozdaucy) v
Turkey,” w TA v Turkey* (Bce Tpn nena CBS3aHBI C HCYE3HOBEHHSIMH). B Ka)XIOM M3 STHX e
CTOPOHAMHU OOCYXKJAJIUCh YCJIOBHSI MHUPOBOTO COTJIAIIEHUS, OJHAKO JIOTOBOPUTHCS HE YAaioCh.
Torna npaButenscTBO npeactaBuio Cyny «OJHOCTOPOHHEE» H3JI0KEHUE YCIOBUM, HA OCHOBAHUU
KOTOPOTO OHO IMPOCHJIO MCKIIIOYUTH Jiela U3 CIUCKAa B COOTBETCTBHHM CO CT. 37. 3asBUTENH IO
KOKIOMY M3 JIel OBUIM MPOTHUB WX HCKIIOYEHHUS HA TOM OCHOBAaHUH, YTO YCJIOBHWSI, BHIJIBUHYTHIC
MIPaBUTENILCTBOM, HE pa3pellaiy 3THX JeJ M0 CYIIECTBY U HEe MOIJIU CIIY>)KUTh OCHOBAaHUEM ISl UX
npekpamieHus. Tem He MeHee B psjie PelICHWH Manar 3T Jefa ObUTM HCKIIOYEHBI U3 CIHCKOB
Cyna.

S Ob1 00ecrnoKOEH TeM, 4YTO TMOJ JaBJICHHEM YPEe3MEPHOTO KOJIMYECTBA OXKMJIAIOLIUX
paccMoTpenuss nen (maxxe B TO Bpemsi), Cyan HCIOIB30BaJl HOBBIM «MEXaHU3M» C IIEJbIO
HCKJIFOYEHHUS] U3 CBOMX CIUCKOB JIEJ, CBSI3aHHBIX C CO CTOJIb CEPbE3HBIMH IPEANOIAaracMbIMH
HapymieHusiMu KOHBEHIIMU, KOTOpBIE, KaK MPEACTABISETCS, HE ObUIM aJeKBATHO HCIPABIICHBI
MpEeAJIaraéMbIMU  ITPABUTEIBCTBOM YCIOBHUSMHU corjanieHus. VM nedCTBUTENBHO, BIIOCIEICTBUU
Bonbmas INanata nonoxuna KoHer 3Toil cutyauuu. Jleno o0 ucyesHoBenun TA Obulo mepegaHo B
cooTBeTCTBUH cO CT. 43 B bonpmyto [lamary, koTopast B cBoeM pelieHuu 1o aeny Acar (Auap) v
T urkey5 B 2003 r. «0OTMEHMIIA) peIlIeHUe TalaThl 00 MCKIIOYEHUU Jella, TeM CaMbIM BOCCTAaHOBHB
€ro B cmuckax B cooTBerctBUM co c¢T 37(2). Cya TOCTaHOBWII, YTO, B 3aBHCHUMOCTH OT
0OCTOSITENTLCTB HCKIIIOUEHUE Jella W3 CHUCKOB B cooTBeTcTBHH co cT. 37(1)(c) B pesymbrare
OJTHOCTOPOHHETO 3asBICHUS TOCYJapCTBa-OTBETYMKA HMHOTAA YMECTHO, AK€ €CIIM 3asiBUTEIb
BO3paXKaeT MPOTHUB storo’. Bpum YCTaHOBJICHBI cleayomue (akTopbl (HE SBISIONUECS
MCYEPIBIBAIOIIMMHU ), KOTOPBIE MOTYT MOBJIMSTH HAa TaKe PELICHHUE :

1 Ne 37453/97,26.6.01.

2 Ne 25754/94, 26.3.02.

3 Ne 27601/95, 9.4.02.

4 Ne 26307/95, 9.4.02.

5 Ne 26307/95, 6.5.03.

% Cwm., Harpumep, Van Houten (Ban Xymen) v Netherlands, Ne 25149/03,29.9.05.
7 Acar (Auap) v Turkey, Ne 26307/95, 6.5.03, mm1. 75-7.



®  xapakTep *kanoo;

® CpaBHUMBI JIM IIOAHUMACMBIC HpO6JI€MI>I C BOIIPpOCaMH, YiKC YCTAaHOBJICHHBIMHU CyI[OM B
INpeAMICCTBYIOIUX ACJIaX,

® XAapakTep Macmrad MCP, NPCANTPUHUMACMBIX MPABUTCIIBCTBOM-OTBETUMKOM B KOHTCKCTC
HUCIIOJIHCHUA pGIHGHI/II;'I, BBIHCCCHHBIX CYI[OM o NpCcAMECCTBYIOIINM JICJIaM;

® BJIMAHHC OTHUX MCP Ha JaHHOC JICJI0,

® OCMapHBAIOTCS JH CTOpPOHAMH (aKTHl MO ey, W €ClIH Ja, TO B KakoW CTENeHH, U
J0Ka3aTeIbCTBEHHAS LIEHHOCTh prima facie, KOTOPYIO CIE€AYeT NMPHUIABaTh MIPEICTaBICHUIM
CTOPOH 10 TOBOY (haKTOB;

e cobOpan mu cam Cyn AoKas3aTenbCcTBa MO JETYy C IENbI0 YCTaHOBIJICHHS OCHapUBaEMbIX
(hakToB;

® [PU3HAJO JM MPaBUTEIbCTBO-OTBETYMK B CBOEM OJHOCTOPOHHEM 3asBJICHHM Kakue-I1100
HapyuieHus: KonBeHIuy, U eciu a, TO B KAKOM Mepe U KakuM o0pa3oM OHO HaMepeBaeTCs
IIPEJOCTaBUTh 3aIBUTENIO BO3MEILECHUE.

Heno Auap bonbias [lanata pemriia He HCKITIOYATh U3 CIIHUCKA, TTOCKOJIBKY (DaKTHI B 3HAUUTEIILHON
Mepe OCMapUBaJINCh CTOPOHAMH, MPABUTEIBCTBO OTKA3aJIOCh NMPU3HABATH KaKYIO-THOO BUHY HIIU
OTBETCTBEHHOCTB', B OJHOCTOPOHHEM 3asBJICHHH MPABHTENHCTBA HEAJCKBATHO OBUIO 3aTPOHYTO
CyHIecTBO kano0 3asBuTenss no KOHBEHIMHM, M MPaBUTEIBCTBO HE 0053aJI0Ch MPOBECTU
paccrienoBanusi 1O (DAKTy «HUCUE3HOBEHUS», KOTOPOE COOTBETCTBOBAIO OB TpeOOBAHUSIM
Konpenmuu. IloaTomy «yBakeHHE K IMpaBaM 4YelIOBeKa» B cooTBeTCTBHH co cT. 37(1) TpeboBaso
HCCIIEIOBaHMs JIeNa 110 CYIIECTBY.

B cBeTe BBIIIECKA3aHHOTO MBI ObI XOTENIN JOOUTHCS B JAHHOM BOIMIPOCE OOMBIIEH SICHOCTH, KOTOPAs
Moria Obl ObITh JMocturHyra npuHsTHeM [IpaBmia Cyna o0 HCIONB30BaHUHM OJHOCTOPOHHUX
3asBICHUNA. B 3TOM mpaBuiie JOKHO COJEPKATHCS SICHOE MOJIOXKEHHE, OTHOCSIIEeCs K Ha[30py 3a
WCTIOJTHEHUEM JIeJNI, UCKITFOUEHHBIX M3 CIIMCKOB Ha OCHOBAaHHH OJHOCTOPOHHETO 3asBICHHS (B TOM
YHCIIe JIFOOBIX pelIeHnid 00 UCKITIOYCHUH, HAa KOTOPBIE HE pacmpocTpaHseTcs npasuio 43(3)).

MpbI Takke MpU3BIBAEM MPUMEHSTH ATY MPOLEAYPY € OOJBIION OCTOPOKHOCTHIO. MBI BhIpaxaem
COTJIacHe ¢ MHEHHEM, KOTOpoe BhIpa3uiiu cynbu bparna, TronbkeHe u Baiind B cBoeM COBMECTHOM
COBIAJIAIOLIIEM MHEHUHU IO A€y Adap, B KOTOPOM OHU 3asBUJIM, YTO MPOLEypa UCKIIOUEHUS Ael
U3 CIIHCKOB «JOJKHA COXPAaHUTh CBOM MCKIIFOUUTENbHBIM XapaKTep U HU B KOEM CIIy4ae HE MOXKET
UCTIOJB30BATECS C LENbI0 OOOMTH HEXeNaHue 3asBUTENS 3aKII0¥aTh MHUPOBOE COTJIALICHUE.
Kennep u npyrue BbIpaKarOT aHAJIOTUYHBIE ONIACEHUS:

«OOHOCTOPOHHHME 3aABICHHHUA MOTYT OBITb YMECTHBI INPUMEHUTEIBHO K YHCTO
MOBTOPSAIOIIUMCS JIeIaM, B KOTOPBIX 3aJ€CTBOBaHbI TOJBKO (MHAHCOBBIC HHTEPECHI.
OpHako B LEJIOM 3TOT MHCTPYMEHT CIIEAYET HCIOJIB30BATH C OCTOPOKHOCTBIO. XOTS IO
COJICPKAHUIO0 OHU MOTYT OBITh OYTH WICHTUYHBIMU, OJJHOCTOPOHHEE JIeHCTBUE HUKOTA HE
CPaBHUTCA C PEIICHUEM, BBIHECEHHBIM HE3aBUCUMBIM OpraHoM. OJHOCTOPOHHUI aKT HOCUT
JTOOPOBOJIBHBIN XapakTep M MO3BOJSET TOCYAAPCTBY aBTOHOMHO OIPENENIATH COJAEpIKaHUE

¥ Ananoruuso, B nene Prencipe v Monaco, Ne 43376/06, 16.7.09 Cy OTKIOHIT Ipock6y MpaBUTEIbCTBA 00
HCKJTFOUEHHH JieJla Ha OCHOBaHNH OJHOCTOPOHHETO 3asBICHUS, TOCKOIBKY IPAaBUTEIHCTBO HE MIPU3HAIO HAPYIICHUS
Konpennuu.



ckazaHHoro... B nenom EBponeiickuii Cyq no mpaBaM ueioBeKa JOJIKEH NMPU3HATH CBOIO
OTBETCTBEHHOCTH I10 3allMTE MPaB YejoBeka U peanusanuu HopMm Kouennuu» (Keller H.,
Forowicz M. & Engi L., Friendly Settlements before the European Court of Human Rights,
OUP, 2010, pp 105-106).

MpI npu3biBaeM K 0COO0H OCTOPOXKHOCTH B MPUMEHEHUH OJIHOCTOPOHHUX 3asBJICHUN B KOHTEKCTE
cT. 2 u 3 (kKak, HampuMmep, B BBILICYNOMSHYTHIX pelIeHUAX). Mbl XoTenu Obl OTMETHUThH, YTO
W3Mupckast nekiapanust NPU3bIBAET K MCIOJB30BAHUIO OJHOCTOPOHHMX 3asBJICHUN C LEINBIO
paspelieHus: MOBTOPSIOLIUXCS J1€], — OJHAKO MbI YO€XKJIEHBI, YTO JieJa TAKOTO XapakTepa, KaK Te
Jieqa 1o CT. 2 Ui 3, 0 KOTOPBIX TOBOPUTCSI B 3TOM IMCbME, HE ABIIAIOTCS MOAXOSAIUM O0BEKTOM
JJ1JI IPUMEHEHHUS TaKUX JIEeKJIapalui.

Mtuorue u3 nen, koropsie Benyr EHRAC u «Memopuany, cBA3aHbl ¢ OIHOW U3 ATHUX CTaTed U
KacaloTcs, HampuMep, BHECYAEOHBIX Ka3HEW, HCUEe3HOBEHUN, BO3AYIIHBIX W/WIM HAa3eMHBIX
O00MOapIMPOBOK W TMBITKOK MJIM OecuelloBeYHOrOo M yHIKaromiero ooOpamienus. [lo Hamemy
MHEHUIO, KOHTPOJIb CyJda KaK HaJHAIIMOHAIBHOIO CyJeOHOro opraHa Jyisi BCETO €BPOIEWCKOro
KOHTUHEHTa, UMEET OCOOCHHO Ba)KHOE 3HAUeHHE. Takoil KOHTPOJIb TPEOYeT OYeHb TIIATEIHHOTO
uccienoBanus (GakToB U OLIEHKH Mepbhl OTBETCTBEHHOCTH MPABUTENbCTB-0TBETYMKOB. 1o Hamemy
OTBITY, OAHUM M3 PE3YyJbTATOB TAKHUX JIeJI, KOTOPbII OCOOCHHO Ba)KEH JJI CEMEM KEepPTB, SBIIACTCS
ycTaHOBJIeHHE (AKTOB, CBA3AHHBIX C MperoyiaraeMbiM HapymieHueM. OJHAaKO HCIOIb30BaHHE
OJTHOCTOPOHHETO 3asBJICHHUS 4acTO B yIiepO TakoMy pe3ynbTaTy. B mene, KOTOpoe BBIUEPKHYTO H3
CIMCKOB Ha OCHOBaHHH OJIHOCTOPOHHErO 3asBJICHMS, BOMPOCH (PAKTOB MPAKTHUECKU HUKOTIA HE
ObIBatOT paspenieHsl. [lo HaleMy MHEHHIO, 3TO 0COOCHHO Ba)XXHBIN BOMIPOC. BO3MOXKHO, ¢ ceMbsiMuU
KEPTB IJIOXO OOOLUIMCH HALIMOHAJIBHBIE CYIbl, KOTOPbIE HE CMOTJH pPa3pelIuTh (aKTUYECKOM
CUTYaIliH, ¥ B 3TUX OOCTOATEIHCTBAX, OCOOCHHO B J€NIaX, CBSI3aHHBIX C CEPhE3HBIMU HAPYIICHUSIMU
IIpaB 4eJIoBeKa, Mbl nonaraeM, yto Cyny He ClIelyeT MCKJIYaTh U3 CIIMCKOB /e, B KOTOPBIX HE
YCTaHOBJICHBI CyIlecTBeHHbIE (akTbl. HeoOxommmo, uToObl Cym HE YOyCTHI U3 BUIY
Ype3BbIUYAHOM Ba’)KHOCTH 3TOTO BOIIpOca.

Mpbl Takke TojaraeM, 4YTO 0CO0O€ BHHUMaHHE CJEIyeT YACIHTb CceIbMOMYy H3 (aKTOPOB,
OIIPCACIICHHBIX B ACJIC Auap, KakK OBLIO CKa3aHO BEIIIE: MPU3HAJIO JIK MPABUTCIBCTBO-OTBCTUYUK B
CBOEM OJHOCTOPOHHEM 3asBIICHHH KaKHe-In00 HapymieHus KOHBEHIMH, W €CITU 11, TO B KaKOH
Mepe U KakuM oOpa3oM OHO HaMepeBaeTCsl MPENOCTAaBUTh 3asBUTENIO0 BO3MEUICHHE. Tarke
HEOOXOJMMO TINATEIFHHOE HWCCIIEOBAaHUE XapaKTepa M CTEIEeHW MpPU3HAHUS OTBETCTBEHHOCTH
MPaBUTCIBCTBOM, I-ITOGI:I OLCHUTHb, MOKHO JIM B PpEC3YyJbTATC XTOI'0 CKa3aTb, 4YTO JACJIO 6BIJIO
«paszpenieHo». Mpbl cormacHel ¢ KemmepoM W JpyrHMH B TOM, YTO «TOYHOCTh U SICHOCTBY
OOTHOCTOPOHHETO 3a4BJICHUA «IOJI?KHBI 6BITB AHAJIOTUYHBI TCM, KOTOPLIC Tpe6YIOTC$I OT PCUICHUA
Cyna... O6mux BelpaxeHuit coxkanenus Henpoctatouno» (Keller, 2010: 105).

Cyn npoieMOHCTpUpPOBaJl CBOE HeXellaHWe Mpulerarb K OJJHOCTOPOHHUM 3asBIICHUSIM B CIydasX,
KOT'/Ia OH TI0JIaraeT, YTO TaKue 3asBICHUS He pazpeniar 0ojee MUPOKOW CUCTEMHON MPOOIEMBI, KakK
3TO0 mpou3onuio B aene Rantsev (Panyes) v Cyprus and Russia’. B Hem Cyn yden cepbe3HOCTb
OOBHHEHUI B TOPTOBJIE JIFOJIbMU, KOTOPbIE OBUTH MOAHATHI B 3TOM JIeNie, U CKYJHOCTh MPEIEACHTOB
10 CT. 4 B OTHOIIEHUH TOPTOBIIU JIOAbMU. [l03TOMY «yBaxkeHHE K MpaBaM 4YeJoBeKa» TpedoBajo
MIPOJIOJKCHHSI PACCMOTPEHMSI J1ena. Mbl MOAEPKUBAEM ATy MO3UIUIO U BBICTYIAEM 33 TO, YTOOBI
OOJHOCTOPOHHHE 3asIBJICHUS HE UCIIOJIb30BAINCH B CUTYalUsIX, OOHAPYKUBAIOIINX HEPAa3peLICHHbIE
CHCTEMHBIE MPOOIIEMBI.

B tex cnmywasix, koraa cTpacOyprckue Jiena UCKI0YaIUCh U3 CIIMCKOB BMECTO BBHIHECCHHSI 110 HUM
pelleHrs, BO3HUKAIOT MpOOJeMbl B CBA3M C NPUMEHEHHUEM HAIMOHAIBHOI'O 3aKOHO/ATEIbCTBA.

? No 25965/04, 7.1.10.



Hanpumep, 3asButens 1o nexy Hakimi (Xaxumu) v Belgium'® nobusamcs BO30GHOBICHHS
yroJIOBHOTO pa3OupaTenbcTBa B OTHOLIEHUH Hero. Korga mpaBUTENbCTBO MOAANO OJHOCTOPOHHEE
3asBJICHUE B X0JI¢ pazOuparenbcTBa B CtpacOypre, oHO Obu10 OTKIOHEHO CyZ10M, TOCKOJIBKY OBLIO
HEsICHO, JOmycKaeT I Oelbruiickoe 3aKOHOJATeNbCTBO BO30OHOBJIEHHE pa30upaTeNbCcTBa Ha
OCHOBaHUH OJHOCTOPOHHETO 3asABleHUs, a He peuieHus Cyzaa. Ota npobieMa TakkKe CyIECTBYET B
POCCHUICKOM 3aKOHOJATEIhCTBE B CBSA3M C BO30OHOBIIEHHMEM DPa30MpaTENIbCTBA IMOCIE BBIHECEHUS
pemieHust cTpacOyprckuM cyaoM.  DOpMYIHPOBKH POCCHICKHX MPOIECCYaTbHBIX KOJEKCOB
(YrOJOBHOTO, Tpa)XJaHCKOTO U apOUTPaKHOTO) coAepkaT HEOoMpenelIeHHbIE OTCBUIKH K
«ycranosnennto ECIIY napymenus KonBeHuum», He yTOUYHSS, B Kakoil (opme IOMKHO OBITh
yCTaHOBJIIEHO 3TO HapymeHue (cT. 413-4-2/ct. 392-4-4/ct. 311-3-4). MBI mpenmosiaraeM, 4YTo
HCKJIIOUEHHE JIeJla HA OCHOBAaHUU OJHOCTOPOHHETO 3asBJICHUSI HALIMOHAIBHBIE CYIbl BIIOJIHE MOTYT
HE TIPU3HATh «yCTaHOBIIEHHWEM HapyiieHus» Cynom.

Kpowme Toro, B B 2010 r., 4TOOBI yCTPaHUTH JIAKYHY B JICHCTBOBABIIIEM Ha TOT MOMEHT | pak1aHCKO-
npoueccyansHoM Kozekce, Konctutynmonnsiit Cyn P ycraHoBuI paBo Ha mepecMOTp Jera s
gactHeIX Jull ([ToctanoBnenune Ne 4-I1 ot 26 despans 2010 r.). B 3TOM pemeHHH OTKPBITHIM
TEKCTOM TOBOPHUTCS TOJNbKO O pemieHusx Cyna Mo CyIIECTBY, a HE O PEIICHUSAX KaKOro-Inbo
npyroro xapakrepa (1. 3.5 [loctanoBneHus).

Mp1 6naronapasl BaM 3a BO3MOKHOCTB BbICKa3aTh CBOU 3aMEUYaHUS 110 ITOBOJLY IPOLIEYPHI
OJTHOCTOPOHHUX 3asIBJICHUM.

C yBaxxeHuew,

[Tpodeccop @umun Jlnua

nupektop EHRAC

10 Ne 665/08, 29.6.10.



