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1. Curyauusi, CymecTByIOIasi HAa CETOJHAIIHUN JEHb B CEBEPOKABKA3CKOM PETHOHE
Poccuiickoit d)ez[epaunnl, CIIOXKHUJIAaCh B pE3yJbTaTe€ BOOPYKEHHOTO KOH(IIMKTA
MEXIY pPOCCUHCKUMHU (enepaIbHbIMH BOOPYXEHHBIMU CHJIAMH H TpyNIamu
0OEBUKOB-CENapaTUCTOB M3 YedeHCKON pecnyOsuKu, KOTophld Havaiucs B 1999 1. u
O(UIMATEHO MOTYYHI HA3BaHUE «AaHTUTEPPOPUCTUIECCKON OTIEpAITUI.

2. Boennble peiictBus Havanuch B 1999 r., korga 00eBHKH-cENapaTHUCThl COBEPLIMIN
HanageHue Ha PecryOonuky [larectan ¢ tepputopun Yedenckoit PecriyOnuku. Ilocne
sToro 6ou mpogomkuiuck Ha tepputopun Yeunu. K nery 2000 r. BoopyKeHHbIE
MOBCTAHIIBI caMONpoBo3rialieHHol «YeueHckoil pecriyonuku Mukepus» noreprienu
nopaxeHue, ¥ KOH(IUKT MPUHST POpMy MapTU3aHCKOI BOHHBI.

3. B 2000 - 2005 romax OOEBMKHM pacHpOCTPaHMIM 30HY BOCHHBIX JEHCTBUN Ha
tepputopun PecnyOnmuku Wurymerusi, [larectana, CeepHoit OceTuu-AnaHuu u
Kabapauno-bankapuu. B 2007 r. ycunuiach HHTEHCHUBHOCTh CTOJIKHOBEHHH B
Wurymerun. CenapaTUCThl HEOJAHOKPATHO COBEPILAIM TEPPOPUCTHUECKHE HAIlaJCHUS
3a npexaenamu CesepHoro Kaskasa.

4. B xone BOoeHHBIX NEHCTBUN MHOYKECTBO MHUPHBIX JKUTEJIEH CTaIM KEPTBAMM TSIKKHX,
HIMPOKO PACIIPOCTPAHEHHBIX M CHCTEMAaTUYECKUX HAPYLIEHUI MpaB yenoBeka. BisTue
3aJI0)KHUKOB, BHECyleOHbIE Ka3HM, OecropsiiouHble OOMOapIUpPOBKH, MBITKH U
HACWJIbCTBEHHbIE MCUE3HOBEHUS LIMPOKO MPUMEHSJIUCh BCEMHU CTOPOHAMHU JTAHHOTO
KoH(unKTa. OHAKO MPECTYIUICHUS, COBEPILEHHBIE KaK TIOBCTAHIIAMH, TaK U JIMIIAMHU,
JNEHCTBYIOIMMU OT MMEHU POCCUHMCKOIO TOCYAapcTBa, MO-MPEKHEMY OCTAIOTCS IO
OonblIeil yacTH HEpacKpBITBIMU M HEHaka3aHHbIMU. Hea(h(dekTuBHOCTH MPaBOBBIX
CPEICTB 3alIUThl, KOTOPbIE, B COOTBETCTBUU C POCCHUMCKUM 3aKOHOJATEILCTBOM,
TEOPETUYECKH HMEIOTCSI Yy JKEPTB INPECTYIJICHUH, COBEPILIEHHBIX POCCHUMCKUMU
BOCHHOCIYXAIlUMU M COTPYAHHMKAMU MUJIMIMM, HAIUIA CBOE IOATBEPXKIACHHUE B
MHOT'OYHCIIEHHBIX penieHusx EBponelickoro Cyna 1o npaBaM 4eJIOBEKA, BBIHECEHHBIX
110 TIOXAHHBIM HMH HHIMBHILYATbHBIM Kano0am”.

5. B cooTBeTcTBHM € POCCHICKMM 3aKOHOAATEIICTBOM, €IUHCTBEHHBIM CIOCOOOM
MpPUBJIEYb K OTBETCTBEHHOCTH JIUL, MPEANOJIOKUTEIHbHO BUHOBHBIX B COBEpPUICHUU
TSOKKUX HapYIICHUH MpaB YEJIOBEKa, SBIISAECTCS MPECIEOBAHNE B YTOJIOBHOM MOPSIKE,
WHULIMUPOBAHHOE U MIPOBOJIUMOE COOTBETCTBYIOLIMMHU I'Pak1aHCKUMU UJIM BOEHHBIMU
opranaMu MpokypaTypel. C MOMOIIBIO T'pa’kJaHCKO-IIPAaBOBOrO pa3z0dupareabcTBa

K pernony CesepHoro Kapkasa o0OBYHO OTHOCAT cienytomue cyOwsekTsl Poccuiickoit deneparmu:
Pecniy6nuky [larecran, Yeuenckyro pecrnyonuky, Pecniyonuky Unrymerus, Pecnyonuky Cesepnas Ocetust —
Ananus, Pecniy6nnky Kabapnuno-bankapus, Pecriyonnky KapayaeBo-Uepkecus, PecriyOnuky Ajbires, a Takxke
Kpacnonmapckuii kpaii, CTaBponosibckuii kpait 1 PocToBCKy10 0071aCTh.
> Cwm., nanpumep, Xawwes u Axaeéa npomus Poccuu (Khashivev and Akayeva v. Russia, NeNe 57942/00 u
57945/00, 24 gespana 24.02.2005 2.), Hcaesa, FOcynosa u bazaesa npomus Poccuu (Isayeva, Yusupova and
Bazayeva v. Russia, NeNe. 57947/00, 57948/00 u 57949/00, 24 ¢espansa 2005 2.), Hcaesa npomue Poccuu
(Isayeva v. Russia, Ne 57950/00, 24 ¢espans 2005 r.), bazopkuna mpotu Poccun (Bazorkina v. Russia, Ne
69481/01, 27 wmroms 2006 t.), DcramupoB W npyrue npotuB Poccum (Estamirov and others v. Russia,
Ne 60272/00, 12 oxts6ps 2006 r.), makaeBa npotuB Poccum (Imakayeva v. Russia, Ne 7615/02, 09 HosiOps
2006 1.), baiicaeBa mpotuB Poccum (Baysayeva v, Russia, Ne 74237/01, 5 ampens 2007 r.), AxmamoBa u
CanynmaeBa mpotuB Poccun (Akhmadova and Sadullayeva v. Russia, Ne 40464/02, 10 mas 2007 r1.),
AmuxamxueBa npotuB Poccun (Alikhadzhiyeva v. Russia, Ne 68007/01, 5 wuroms 2007 r.), MaromamoB u
Maromanos npotus Poccuu (Magomadov and Magomadov v. Russia, Ne 68004/01, 12urons 2007 r.), Mycaes u
npyrue npotus Poceuu (Musayev and others v. Russia, NeNe 57941/00, 58699/00 u 60403/00, 26 uronst 2007 1.),
I'onuapyk npotus Poccuu (Goncharuk v, Russia, Ne 58643/00, 04 oxts6ps 2007 r.), Maxaypu npomue Poccuu
(Makhauri v. Russia, Ne 58701/00, 4 oxts6ps 2007 r.), I'oiiroa mpotuB Poccum (Goygova v. Russia,
Ne 74240/01, 4 oxts16pst 2007 1.), Kykaes npotus Poccun (Kukayev v. Russia, Ne 29361/02, 15 nos6ps 2007 1.).
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MOXXHO TIOJIYYHTh JICHEKHYIO KOMIICHCALUIO, OJHAKO HEPEIKO YCIEeX TaKoro
pa3buparenbCTBa 3aBUCUT OT PE3Y/IbTaTOB CIIEJCTBUS IO YTOJIOBHOMY JEIy, a CaMo IO
cebe OHO HE B COCTOSIHMH MPUBECTH K YCTAHOBIICHUIO U HAKA3aHUIO BUHOBHBIX .

6. Kpome Toro, ¢enepanbHble 3aKOHBI O NMPOTUBOJACHCTBUU TEPPOPHU3MY, MPUHATHIE B
1998 u 2006 rTomax, OCBOOOXIAIOT BOWCKa, BEAYIIME AaHTUTEPPOPUCTHUCCKHUE
omepauu (TakoBO «Oo(HUIIMATHHOE» HAUMEHOBAHHWE BOOPYKEHHOTO KOH(IJIHUKTA B
YeyHe U cOCETHUX PETHOHAX) OT OTBETCTBEHHOCTH 33 MPUYUMHEHHBIN yliepO, 4To, 1o
CyTH, MpENATCTBYET IMPOBEACHUIO KaK TIPaXIAHCKOIO, TaK U  YILOJIOBHOI'O
pazOupaTenbCTBA M TO3BOJSIET JIMIIAM, OTBETCTBEHHBIM 3a MPECTYIUICHUS MPOTUB
TPa)KAAHCKOTO HACEJICHHUS, OCTaBaThCs Oe3HAKAa3aHHBIMHU.

7. Esponeiickuii Cyn 1o mpaBaM 4YelloBEKa IIOJY4aeT OIPOMHOE KOJIMYECTBO
WH/IMBUYAIBHBIX )KaJ00 OT JKEPTB U MX OJMKaHIINX POJICTBEHHUKOB, B KOTOPBIX OHU
YTBEPXKJAIOT, YTO ObUIM JIOMYIEHBl HAPYIICHUS UX MPaBa Ha JKU3Hb, 3allpeTa MPOTUB
IBITOK, IIpaBa Ha CBOOOY U JIMYHYIO HEMPHUKOCHOBEHHOCTD, MpaBa Ha 3(peKTuBHOE
CpPEeZICTBO 3alIUTHI, KOTOpbIe peaycMoTpensl B EBponeiickoit KonBenuu no npasam
yenoBeka. OHAaKO B CUIly 4pe3BblyaiiHON neperpyxeHHocTd Cyna nepBble pereHus
Obutn BbIHECEHBI Juiib B 2005 r., T.e. Oojnee ueM dYepe3 MATh JIET MOCHIE MOAAYH
)kano0. Cyn Takxke OTKa3ajcsi pacCMaTpUBaTh BONPOC O TPeOOBAHUSX 3asBUTENIEH O
CHpaBeJIMBONM KOMIIEHCALIUU, €CJIM TAaKOBble TPeOOBaHMs BBIXOIWIMA 3a MpPEIeIbl
JIEHEKHOTO BO3MEIICHHS yiiepbda M pacxonoB (Hampumep, ecau oHU mpocuiu Cyn
pacropsuTbcss O MPOBEIEGHUHM paccieloBaHus MO0 (aKTy MPOJOIIKAIOIIErocs
KACUE3HOBEHUS).

8. B nacrosmiem Memopanayme — u3naraercss  MO3UIMSA — MOJNUCABIIMX €0
HenpaBUTeNbCTBeHHbIX opranuzanuii (HI1O) no Bonpocy o ToM, Kakue MpakTHYECKUe
1 3¢ (deKTUBHBIE, 10 UX MHEHUIO, CPEACTBA MIPABOBOW 3aIllUThI, CMOTJIU ObI pa3pelInTh
npobaeMy TSKKUX HapylleHuil mpas yenoBeka Ha CeBepHom KaBkase.

9. B nepByro odepens B MeMopaHayMe paccMaTpUBarOTCs MEXAHU3MBbI, KOTOPHIE MOTYT
OBITH CO3/1aHbl UJIU JIOJDKHBI CTaTh (DYHKIMOHUPYIOIIMMH Ha HAIlMOHAJIHLHOM YpPOBHE.
Bo-BropbiXx, B HeM wu3naraercss Ooyiee MIMPOKOMACIITAOHBIM TMOJXOX, KOTOPBIH
npeiaraercss npuHATh EBponeiickomy Cyny. B-TpeTbuX, B TEKCTe Ipeajararorcs
JanpHeHIe Mepbl, KOTopble Heo0XoAUMO HpuHATH Ha ypoBHe CoBera EBpomsl ¢
LEJIBI0 MPEeoI0JIeHus Tpobiaembl Oe3HakazanHocTn Ha CeBepHoM KaBkase.

10. B MewMopanyme Takke MNpeAsaraloTcsi Mepbl, KOTOpPbIE JOJKHBI ObITh IPHUHSATHI
rocynapcrBamu-ydacTHukamu Cosera EBpormbl B 1ensax oOecrieueHus 3PPEeKTUBHOM
peamu3auuu Poccuell cpeacTB MpaBOBOM 3aIUTHI B OTHOLICHUH HApPYIICHUH IpaB
YeJI0BEKa M BCEX NMPUMEHHMMBIX HOPM T'yMaHUTApHOrO InpaBa B peruoHe CeBepHOro

Kaskasza.
A. Mepsbl, KoTOpbIe HEO0X0IMMO NPUHATH HA HALMOHAJILHOM yYPOBHeE
1. Ha nanmoHanbHOM ypOBHE MpeaaracTcs MPUHATHE CAECAYIOINUX Mep:
1) s dexTruBHOE HcnonHeHue peteHnit EBponelickoro Cyaa;
1) BBEJICHHE B YTOJIOBHOE IIPABO IPUHIIMIIA OTBETCTBEHHOCTH KOMAaH/10BAHMS;
ill)  BBEJEHHE B POCCHICKOE 3aKOHOJATEIbCTBO HAJUIEXKAILEro OIpeaesIeHUs
TIBITKH;

 CM. ymoMsiHyTOe BBIIIE penreHue no aeny Xamuesa u Axaesoii (Khashiyev and Akayeva v.Russia, . 119-
122), rae aToT Bompoc 00CyKAaeTcs B MOPOOHOCTSX.



v) CO3JJaHUE YIIPOLLIEHHOTO0 MEXaHU3Ma KOMIICHCALUU;
V) MOMCK MPOMABIINX 0€3 BECTH JIUIl U OTIO3HAHUE TEI.

i. O¢hghexmusrnoe ucnonrnenue pewenuii Esponetickoeo Cyoa

12. Ha moment nanucanus B stuBape 2007 r. EBponerickuii Cyn mo mpaBaMm 4elIOBEKa
BbiHeC Oojee 20 pemieHWid MO CyHIecTBY MO JejaM, HMMEIOUIMM OTHOLICHHE K
CeBepHomy KaBka3dy, HCIOJIHEHME U pealu3alus KOTOPBIX TPeOyrOT IPHUHATHUSL
POCCUICKMMH BJIACTSIMU CEPbE3HBIX MEP HAa BHYTPUTOCYIapCTBEHHOM ypoBHE. K 3TuM
Mepam, B TOM YHCJIE, OTHOCATCA CICAYIOIINE:
® [IPOBEJICHUE YTOJIOBHOT'O PACCIEI0BAHUS U NIPUBJIEUEHHUS K OTBETCTBEHHOCTH JIMII,

BUHOBHBIX B HapYUICHUSX OCHOBHBIX IpaB 4YeJIOBEKa, MPEIyCMOTPEHHBIX B
EBponerickoii KonBeHnnu, kak B Jenax, no kKotopsiM EBpomneiickuii Cyn BbIHEC
pelieHuss B TMOJIb3Y 3asdBHUTENEH, Tak M B JPYIHX CIydasX, Kacaroluxcs
HapyLICHUH TpaB 4YeJIOBEKa, AaHAJOTHYHBIX TEM, KOTOpbIe OBUIM YCTaHOBJIEHBI
Cynowm (B mopsiIke MPUMEHEHHS CT. 46 KOHBeHHI/II/I)4;

® [IepeBOJI PEIICHUI Ha PYyCCKUH SI3BIK U UX (P (EKTUBHOE paclpOCTpaHEHUE CPean
KOMIIETEHTHBIX T'OCYJAPCTBEHHBIX CIYKALIUX W HHBIX JIML, B COIPOBOXIECHUU
KpPaTKOTO M3JI0XKEHUS U MOSICHUTENbHBIX IPUMEYaHUN U HHCTPYKLUT;

e BHECEHUE U3MEHEHHUH B JEHCTBYIOLIEE 3aKOHOATENBCTBO (K KOTOPOMY OTHOCSTCH,
B TOM 4HCIIe, 3aKOH O IpOTUBOAeHCcTBUU TeppopusMy 2006 r., mpaBuiia BEACHUS
00€eBbIX IEHCTBUIL, TpaBUiIa IPUMEHEHUS OTHECTPEIBLHOTO OPYXKHUS U T. 11.);

® [poAODKEHHE OOy4eHHMs BOCHHOCHYXAIlUX U  COTPYJHHKOB  MUHJIMLIUH,
cienoBarenel, IPOKypOpOB M Cylded 1o BompocaM IpaBa Espomneiickon
KonBeH1uu, MeX1yHapoJHOTO T'yMaHUTAPHOI'O U YTOJIOBHOT'O IIpaBa.

13. Ot Mepbl OBUTM TOAPOOHO W3JIOKEHBI C HEOOXOJUMBIMH OOOCHOBAaHUSMH B
npencrasieHusx EHRAC wu IlpaBozamutHoro nenrpa “Memopuan» Komurery
MuHucTpoB CoBera EBponbl mo Bompocy 00 HCHOJHEHUM pEIIeHUH MO Jienam
XammeBa u AxaeBoil mpotuB Poccum (Khashiyev and Akayeva v. Russia, NeNe
57942/00 u 57945/00, 24 gespans 24.02.2005 e.), Hcaesou, IOcynosoii u basaesoti
npomué Poccuu (Isayeva, Yusupova and Bazayeva v. Russia, NeNe.57947/00,
57948/00 u 57949/00, 24 despans 2005 r.) u UcaeBoii mpotuB Poccun (Isayeva v.
Russia (Me 57950/00, 24.02.2005). Mepsl, HampaBieHHblE Ha HCIIOJIHEHUE ATHUX
pelieHuid, a Takxke pemeHus no neny bazopkunoit npotuB Poccum (Bazorkina v.
Russia, Ne 69481/01, 27 utons 2006 r.), npeaycMoTpeHHble KOMUTETOM MUHHUCTPOB,
OblIn m3noxkeHbl B MeMopanayme «Hapymenuss ECIIY B Yeuenckoil pecrnyOinuke:
ucnonnenue Poccueil pemennit EBponeiickoro Cyna» (“Violations of the ECHR in
the Chechen Republic: Russia’s compliance with the European Court’s judgments”),
noAroroBieHHoM CekperapuaTom DGIP.

14. HecMoTtpst Ha TO, 4TO B Hacrosiee BpeMs Benercs nuanor Mexay CoBerom EBporib
(8 wactHoctu, Komurerom munmHCTpoB M KommccapoM mo mnpaBaM dYeloBeKa) M
POCCUHCKHMMH BJIACTSMHU 110 BOIPOCAM, CBSI3aHHBIM C HCIIOJIHEHUEM PELIEHUN I10
JeJlaM O HapyIICHUSX TpaB 4elioBeka B UeueHCKOH pecrmyOJIMKH, ITOT IUAIOr He
MpUHEC KAKUX-THOO 3HAUMTENbHBIX PE3YJIbTAaTOB (HApPHUMEp, MPECIeTOBaHUS JIHII,
HECYIIUX HauOOJIBIIYI0 OTBETCTBEHHOCTh 33 CEPhE3HBIC HAPYIICHUS TPaB YEIOBEKa,
ycraHoBieHHbIe EBponeiickum Cynom).
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[TpoGniema BeaeHHs CIIEACTBHS U TPUBIICUSHUS K OTBETCTBEHHOCTH HE PACCMaTPUBACTCS OTIENIBHO, TOCKOIBKY
SIBJISIETCS YacCThIO MPOLiecca UCIOIHEHUS PEIICHNH.
* CM/Inf/DH(2006)32 , mepecmoTpen 12 urons 2007 r.



15.

16.

17.

18.

il Hpum{un OMBEemMCcmMeEeHHOCMU KOMAHOOBAHUSL

Ocraercs B BBICIIEH CTENEHU HEACHBIM, BO3MOXHO JIM IIPUBJIEYb K OTBETCTBEHHOCTH
KOMaHIMpPOB  BOMHCKUX  IIOAPA3[EICHHH 3a  HENPEAOTBPAIlCHUE  BOCHHBIX
OPECTYIUIGHUH W/WIM TPECTYIUIEHMH NPOTHB YEJIOBEYHOCTH, COBEPUICHHBIX HX
NOJYMHEHHBIMH, B T€X CIy4asX, KOrJa KOMaHAMp 3HaJl WIM JIOJDKEH ObUI 3HATh O
BO3MOYKHOCTH COBEPILICHMS TaKMX MpecTyIruieHud. Bo MHOrux cimy4asx (0coOeHHO B
TeX, KOTOpbIE KACAIOTCS MAcCOBBIX BHECYJEeOHBIX Ka3Hed B CTaponpOMBICIOBCKOM
paiione I'po3Horo u B mnocenke HoBble Aujbl) JIMYHOCTH TEX KOHKPETHBIX
BOCHHOCIYXAIlUX, KOTOPBIE HA CAMOM JI€JI€ CTPEJISUIM B TPaXKIaHCKUX JIMILI, HE BCErAa
W3BECTHA, OJJHAKO MOJPa3/eIeHHs], KOTOPbIE yYaCTBOBAIM B ATHX IPECTYILICHUsX (H,
CJIEI0BATEIBHO, 170:¢ KOMaHAUPHI), ObUTH YCTaHOBJICHBI B XoJe
BHYTPUTOCYIapCTBEHHBIX PaCCIIEIOBaHUI .

Msbl mojaraeM, 4YTO KOMAHJUpPbl BOCHHBIX M MMJIMIEWCKUX TOJpa3/ieieHnH,
NPUYACTHBIX K COBEPUICHUIO MEXTYHAPOIHBIX MPECTYIUICHUH, COBEPIIEHHBIX B XOJI€
KOH(JINKTA, OJDKHBI MPUBIEKAThCSI K OTBETCTBEHHOCTH. Eciu Oyner ycTaHOBIEHO,
YTO JEHUCTBYIOIIEE POCCUHUCKOE 3aKOHOAATEIBCTBO MPEMATCTBYET MPHUBICYEHUIO
KOMaHJIUPOB K OTBETCTBEHHOCTU MWJIM HE JOIMYCKaeT €ro, B HEro JOJDKHBI ObITh
BHECCHBI COOTBETCTBYIOIIME HW3MEHEHHs. Takne HW3MEHEHHs JOJDKHBI KOHKPETHO
yCTaHaBJIMBATh, YTO TEM CaMbIM OHU HE BBOJAST HOBBIX MPECTYIUIEHUN WU HOBBIX
cTaTell OTBETCTBEHHOCTH, C TEM, YTOOBl wu30exaTh MpoOJeM, CBSI3aHHBIX C
NpUMEHEHUEM TNpHuHUMNa nullum crimen sine lege (Hedonycmumocmu HaAKa3aHus 3d
coeepuieHue npecmynieHus, He npedycmMompeHno2o 3akonom — Ilpum. nep.). (Uto
KacaeTrcs IpPHUHLMNA OTBETCTBEHHOCTH KOMAHJOBaHUS, TO OH CYIIECTBYET YXKe
JECSITKU JIET U SIBJISIETCS YACThI0 MEKIYHAPOIHOTO OOBIYHOTO MIPaBa).

iii. A0exsamHoe onpeodeneHue NblmKu

B Hacrosimee BpeMsi ONpENENCHHE «IIBITKH» COACPKUTCS B  POCCHHCKOM
3aKOHOJIATEeNLCTBE B BUJAE IpUMedaHus K cT. 117 YronoBHoro konekca. B Hacrosiuei
CTaTh€ YCTAHABIIMBACTCS YTOJIOBHAs OTBETCTBEHHOCTh 3a «HCTSA3aHUE», a IIbITKA
KBATM(pUUUPYETCS KaK actus reus (00veKkmuenas cmopona) TPEeCcTyIUICHUs,
IPETYCMOTPEHHOTO IO/ 3arojOBKOM «UCTs3aHus». OmnpeneneHue, copeprkameecs B
3TOM CcTaThe, INIACHUT:

((HO,Z[ MBITKON B HaCTO}IH_[eﬁ CTAaTbC U JAPYIrUX CTATbAX HACTOAIICTO KOI[CKC&
MMOHUMACTCA IMPUINHCHUC (1)I/I3I/IT-ICCKI/IX HJIM HPaBCTBCHHBIX CTpaI[aHI/Iﬁ B IICJIIX
MNOHYXXJACHUA K Hauc MOKa3aHUM HJIW HHBIM I[GI>’ICTBI/I$IM, MMpoTUBOpCHALIIUM
BOJIC YCJIOBCKA, 4 TAKXKC B IIC/IIX HaKa3aHUs 00 B MHBIX OEIIAXM.

Crt. 117 YromnoBHOro KojeKkca MPUMEHSETCS TOJBKO B TOM CiIy4yae, Korja ymiepo,
NPUYMHEHHBINA B pe3yJibTaTe KeCTOKOTr0 OOpalleHts, HE3HAUUTENEH (B MHBIX CIIydasx
npuMeHsitoTest ¢T. 111 («YMbllIeHHOe IPUYUHEHUE TSKKOTO Bpefia 3/I0pPOBbI0») WIH
ct. 112 («YMblIIIEeHHOE TPUYMHEHHE CpeAHeH TSDKeCTH Bpela 3J0pPOBBIO»), B

6 Cwm., Hanpumep, ynomsnymoe eviuie pewenue no Oeny Xawwuesa u Axaesot, Tonvapyx npomus Poccuu
(Goncharuk v, Russia, Ne. 58643/00, 4 oxtsi0pst 2007 r.), Maxaypu npomus Poccuu (Makhauri v. Russia,
Ne 58701/00, 4 oxkmsabps 2007 2.) u [oiuicosa npomue Poccuu (Goygova v. Russia, Ne 74240/01, 4 oxts6ps 2007
r.), CBsi3aHHBIE ¢ omepanuell B CTaponpOMBICIOBCKOM paiioHe ['po3HOro, M DCTaMHUpPOB W Jpyrue NPOTHB
Poccun (Estamirov and others v. Russia, Ne 60272/00, 12uwonn 2007 2.), Mycaes u opyeue npomue Poccuu
(Musayev and others v. Russia, NeNe 57941/00, 58699/00 u 60403/00, 26.07.2007) B OTHOIICHUU COOBITHH,
MMEBLINX MECTO B roceske HoBbie AJIIIbI M €r0 OKPECTHOCTSIX.



19.

20.

21.

22.

23.

KOTOpPBIX HE COAEPXKUTCA HUKAKUX YIOMUHAHUM O 1nbITKax). [IbiTka Takxke
npejcTaBisieT co0oi actus reus MPeCTYIUIEHUs], COCTOSILEr0 B IPUHYXKICHUU K Jaye
IIOKa3aHui, B cooTBeTcTBUU €O CT. 302 YronoBHoro koxekca. OnpeneneHue nbITKY,
cojepxaleecs B YTOJIOBHOM KOJEKCE, BISETCA HEJOCTaTOYHBIM BBUJY CIIEIYHOIUX
npUUHH .

Bo-niepBbiX, B gaHHOE OMNpeeieHUEe HE BKJIKOYEH OJMH M3 OCHOBHBIX 3JIEMEHTOB
IBITKA, @ MMEHHO MNpsMas WIA KOCBEHHAas NPHYACTHOCTbh K HEW MpEeACTABUTEINS
rOCyIapCTBEHHOW BJIaCTH. JlaHHOE ONpeIeNIEeHHEe HAXOAUTCA B TOM IJ1aBe YTOJIOBHOTO
KOJIeKCa, KOTopasi pacHpoCTpaHsaeTcsl TONbKo Ha (usmueckux suu. [IpeacraBureneit
rOCYJapCTBEHHON BJACTH MOXHO TMpPHUBJIEYb K YrOJOBHOM OTBETCTBEHHOCTH 3a
NpUMEHEHHE MBITOK 1Mo cT. 286 («[IpeBbllieHHe JOMKHOCTHBIX MOJTHOMOYHII»)
YroioBHOrO KOJEKCa, €CIM TaKoe TMPEBBIIICHUE TMPUBEIO K NPUYHMHEHHUIO
¢usmueckoro ymepba, wm mo cr. 302 YTomoBHOro Kojekca, 00€ M3 KOTOPBIX
MPENICTaBISIIOT co00i lex specialis o otHommenuto K ¢T. 117 YK. Ecnu akT nbiTku He
noanagaer noxa cr. 302 Koxpekca, mpuyacTHOE K HEW JTOHKHOCTHOE JIMIIO MOXHO
MPUBJIEYb K OTBETCTBEHHOCTH TOJIBKO MO CT. 286 (M B IEHCTBUTEILHOCTH UMEHHO 3TO
MOJIOKEHHUE Yallle BCEr0 MPUMEHSIETCS B JIeNiaX, CBA3aHHBIX C MBITKAMH).

O6mmas popmynupoBKa cT. 286 YT0oJIOBHOTO KOJIEKCa HE TaeT MPEACTABUTENSIM BIACTH
SCHOTO ¥ HEJIBYCMBICIEHHOTO CHTHAaJla O TOM, YTO MBITKH U HMHOE KECTOKOE
oOpamieHne SIBIISIOTCS YTOJIOBHBIM MPECTYIDICHHEM. JTO TMOJIOKEHHEe, HapsIy C
OBITKAMH, PACHpOCTpaHsAETCs Ha JPYrHe BHUABI MPEBBIIICHHUS JIOKHOCTHBIX
MOJTHOMOYHi. B pe3ynbraTe 3T0r0 OpraHsl rocyJapCTBEHHOH BIIACTH HE PacIioNararoT
KOHKPETHBIMU CTATHCTUYECKUMU JaHHBIMH O CIIy4asX MPUMEHEHUS MBITOK U APYTUX
BUI0OB KECTOKOTO 06paHICHI/I5[, n IMO3TOMY HET BO3MOXHOCTHU OLOCHUTH
NEHCTBUTENBHYIO  CTENEHb  pPacCHpOCTPaHEHHUs CIIydaeB MBITOK U  MPUHATH
3¢ (deKTUBHBIE MEPBI, HAIIPABJIEHHbIE HA UX MPEIOTBPALLIECHHE.

Bo-BTOpBIX, CHMCOK Iiesiel, MO3BOJISIIOIINX KBAIM(UIUPOBATH JKECTOKOE OOpalieHue
KaK TBITKY, COAEpXalluiica B YIOJOBHOM KOJEKCE, YXKE, YeM IIEpEUYCHb,
compepxamuiici B KouBenumun OOH mnpoTHMB THITOK W HWHOTO JKECTOKOTO,
0ecyeoBeYHOr0 WIIM YHHIKAIOIEro JOCTOMHCTBO OOpaIlleHusl WM Haka3zaHHs (3]1eCh
u panee - UNCAT). B UNCAT mnepeuucnsitorcsi Takue IeNIM, KaK TOJYYCHHE OT
JKEPTBbI WM TPETHETO JIMIAa CBEACHUN WM MPU3HAHMS, HAKa3aHUE €ro 3a JEHCTBUE,
KOTOpPO€ COBEPILUJIO OHO WM TPEThE JIMLO 3alyTMBaHUE WM JAUCKPUMUHAIMS, B TO
BpEMs Kak OIpeleseHue, coxaepkameecs B cT. 117 VYromoBHOro kojekca, He
OTpezieNisieT JKeCTOKOe O0pallleHue ¢ 1eJIbI0 IPUHYKIEHUS TPEThEero JUIa Kak MbITKY
Y HE YIIOMUHAET O TaKUX €€ LeJIIX, KaK 3allyTrMBaHue WU JUCKPUMUHALUA.

B-tpetbux, HH B  YTrOIOBHOM  KOJEKCe, HHM B  KAaKOM-TMOO  HHOM
BHYTPHUTOCY/IAPCTBEHHOM 3aKOHOJATEIIbHOM AaKT€ HE COJEPKUTCS OIPEICICHUS
YKECTOKOT0, 0ECUEIIOBEYHOT0 UM YHUKAIOIIETO 00paIIeHHUS.

ITo >tum INpUIruHaM pOCCHﬁCKHe BJIACTU OOJIKHBI IIEPECMOTPETH OMPCACIICHUC IIBITKU,
coacpKalicecsa B YronoBHOM KOACKCEC, i1 TOro, YTOOBI 3arpeT IMBbITOK CTall

3¢ (HEeKTHUBHBIM.

iv. Mexanuzm Kxomnencayuu

7 Otu mpobraems moapoOHO 06CcyxkaaoTcs B COBMECTHOM IOKNTAAe HENPABHTEIBCTBCHHBIX OPraHH3alWid,
npencraieHHoM Komurery OOH mpotuB meITok Ha ero 37 ceccun. TekcT mokiaga MMeeTcs IO ajpecy
http://www?2.ohchr.org/english/bodies/cat/docs/ngos/joint-russian-report-new.pdf.




24. ITo HamemMy MHEHHIO, UMEIOTCS HEOCTIOPUMBIE 10Ka3aTelbCTBA TOrO, YTO B UeuHe u
COCEJHUX C HEH pEeruoHax COBEPLIAINCH M IMPOJOJKAIOT COBEPIIATHCS CEPbE3HBIC
HAPYIICHUs TPaB denoBeka'. 110 pasHbIM OIEHKAM, TONHKO UHCIIO MPOMABIIMX 03
BECTH JIMII BapbUpyeTcs OT Tpex A0 maAth Thicsd. Ciaydanm OecropsIouyHbIX
60MOapIMPOBOK, BHECYAECOHBIX Ka3HEH U IBITOK, HE CBA3aHHBIX C MCUE3HOBEHMSMU,
TaKXe MOBJEKIM 3a co00i MHOro4uciaeHHble >kepTBbl. C OOJIBLION BEPOSTHOCTHIO
JMIIb OTHOCUTEJIBHO HEOOJbINAs 4acTh ITUX el OyaeT paccMoTpeHa EBpomneiickum
CyznoM, ¥ Ha CErOAHSIIHUN JAEHb TOJIBKO M3 Psila BOH BBIXOZSAIIME Cilydad (Takue,
HaIpUMep, Kak Jiena rnojkoBHUKa bynanoBa, kanuTtana JlanuHa u kanuTaHa YJibMaHa)
ObuUIM HaJUIeKaIMM 00pa3oM paccieOBaHbl, B PE3yJIbTaTe Yero BUHOBHbBIE OBbUIM
MPUBJIEYEHBI K OTBETCTBEHHOCTH.

25. Bo Bcex pnenax, pemeHus no KoTopbIM BelHec EBpomneiickuit Cyn, pas3inyHbIE
HEIOCTAaTKU TPH TPOBEIEHUM CIIEACTBUS TMPHUBEIU K HECIIOCOOHOCTH YCTaHOBUTD
W/WJIM YCHEIIHO MPUBJIEYb K OTBETCTBEHHOCTH BUHOBHBIX. DTO 03HAYAET, UTO KEPTBBI
WM uX Omkailliue poACTBEHHHMKHM HE B COCTOSHUHM JOOUTBHCS — IOJHOTO
BOCCTAHOBJIEHMSI CBOMX IpaB WM JIEHE)KHOW KOMIIEHCAIlMM 3a TOHECEHHBIH HMH

yiepo.

26.  Ha ocnoBanuu 3toro msl nojaraem, yto [TACE nomxHa oOpaTuThCs K POCCHUHCKUM
BJIACTSIM C MPU3BIBOM BBECTH YINPOILIECHHBIN MEXaHH3M KOMIIEHCALUU, KOTOPbIM Jan
OBl JKepTBaM U MX OJMKAWIINM POACTBEHHHKAM BO3MOXHOCTH MOJYYEHHUS JIEHEKHOM
KOMIIEHCAIlMM 3a MOpPAJIbHBII W MaTepHalbHbIM yHiepd B JOKa3aHHBIX Clydasx
HAPYIICHUI TPAB YeI0BEKA, €CIIH PACCIeI0BAHIE OKAKETCA Hed(DDEKTHBHBIM .

27.  Huuero oco0EHHO HOBOrO 3Ta Ipoleaypa coOol He MpeACTaBiseT: poccuiickoe
roCy/IapCcTBO YK€ BBEJIO MOAOOHYIO MPOLEAYpY Ul HPUCYKIEHUS KOMIIEHCALUU
JIOASM, Yb€ HMYIIECTBO OBLJIO yTPauye€HO WIJIM YHUYTOXKEHO BO BpEMS BOEHHBIX
NEHCTBHIT B X0JI¢ TAK HA3BIBAEMOIT «ITEPBOH YCUEHCKOH BOMHBD B 1996-1996 rr.'”

v. Ilouck nponaesuiux be3 secmu JUY U ONO3HAHUE mei

28. Kak Obuto oTMeueHO BbIlIE, KOJMYECTBO NponaBmIMX 0e3 BecTu jull B YeuHe u
COCE/IHUX C HEW pernoHax, BbI3bIBAET OCOOCHHYIO TPEBOrYy. MOXKHO yTBEpKJIaTh, 4TO

¥ Cwm., B wacTHOCTH, HOKMaAsl XbioMaH Paiirc Botu “Civilian Killings in Staropromyslovskiy District of Grozny”
(deBpanb 2000 1.), “Welcome to Hell: Arbitrary Detention, Torture and Extortion in Chechnya” (oxtss6ps 2000
r.), “The “Dirty War” in Chechnya: Forced Disappearances, Torture and Summary Executions” (mapt 2001 r.) u
cnpaBouHblil 1okyMeHT “Worse Than a War: “Disappearances” in Chechnya — a Crime Against Humanity”
(mapt 2005 r.); gokmamel «Memopuana  “3aumctka:  mocenok  Hoeeie  Ammer  05.02.20007,
“Kontpreppopuctudeckas onepanusi: mocenok Ctapeie Atarn” (2002 r.), “Deceptive Justice” (2003 r.), “3nech
JKUBYT Jroau: xponuka Hacuiaus” (2003 r., 2006 r.), “A Conveyor of Violence: Human Rights Violations in
Ingushetia” (2005); cOBMeCTHBIH JOKIaa, TOATOTOBICHHBIH «MeMmopuanom» 1 MexryHapoqHoi# (eneparueis 3a
npaBa denoseka (FIDH) “La torture en Tchétchénie : la “normalisation” du cauchemar” (2007 r.); mokman
Mesxaynapoasoi amauctun “The Russian Federation: Denial of Justice” (29 okts6ps 2002 r.).

? Noxmaxsr HITO (HamprMep, TMOATOTOBJICHHBIH «MeMopuanom» ITOKYMEHT «37ech >KUBYT jronm» wim “Last
Seen... Continued ‘Disappearances’ in Chechnya”, monrorosiennsiii XptomaH Paiitc BoTu) u 6a3a qaHHBIX 110
NpomaBIIUM 0Oe3 BECTH JHIAM, KOTOpas B HacTosmiee BpeMs co3xactcss [IpaBo3amiMTHBIM LEHTPOM
«Memopuain», a Takke BO30YXKICHHbIC YTOJIOBHBIC JieJla MOTYT OKa3aThCsl IMOJE3HBIMU IIPH YCTaHOBJICHUH
(haKkTOB HapyLICHUI.

" TTocranoBnenne npaButenscTBa Poccuiickont @eneparuu Ne 510 ot 30 ampenst 1997 1. «O Ilopsinke BBITIIATHI
KOMITCHCAIMH 32 yTPauyeHHOE JKHUIIbE W/MIM UMYILECTBO IpaykIaHaM, TOCTPAJIABIINM B Pe3yIbTaTe pa3pelIeH s
kpu3uca B YeueHckoii PecrryOiinke v MOKMHYBIINM €€ 0€3BO3BPATHOY»

(c mocneTyouMMHY MOIIPaBKaMHu).



caM mo cebe MacimiTad STHX HCUE3HOBEHUH IPEACTaBIAET COOOH MpecTyrieHHe
TPOTHB YEIOBEUYECTBA' ', Jae €CIM He NPUHHMATh BO BHHMAHHE APYrHE TSKKHE
HapyleHuss TmpaB 4YejoBeka. [lodToMy upe3BblUaiiHO Ba)XXHO, YTOOBI OBLIH
OPraHU30BaHbI CUCTEMATHYECKUE TONCKH MTPONABIINX 03 BECTH JIMI] H/WIN UX TEl.

20. OTOT TPOILECC PO3bICKAa JOJDKEH CONPOBOXKAATHCA MOAACPKKON JIEHCTBYIOLIEH
naboparopun, KoTopas Oymer oOecnedywBaTh OMO3HAHHE OOHAPYKEHHBIX Tell.
Coznanue Takoil jaboparopuu HEOJHOKPATHO OOCYXKIAIOCh MPEICTAaBUTEISIMU
pOoCCcHIICKUX BJIACTEH, YEUCHCKUX PErMOHaIbHBIX OpraHoB BJIACTH,
HEMPABUTEIbCTBEHHBIX opranm3zauuii u CoBeta EBponle, OJTHAKO JO0 CUX TIOp HE
OBLJIO BOTUIOIICHO B JKU3Hb.

30. OOHapy)XeHHbIE M OINO3HAHHBIE TeJla JOJDKHBI BO3BPAIIATHCS HX CEMbAM JUIA
norpeOeHus1, UM ke UX CIeyeT XOPOHUTh B MECTe, KOTOPOE HAa30BYT POJACTBEHHUKH
MMOKOMHBIX.

B. Esponeiicknii Cya no npaBam 4es10BeKa
31. EBponeiickuii Cyn mo mpaBaM uesnoBeka ObT M, C y4yeToM HedI(p(PEKTUBHOCTH

BHYTPUTOCYIAPCTBEHHBIX PACCICOBAHUMN, IMO-NPEKHEMY B 3HAYNTEIBHON CTENEHU
OCTaeTcs €IUHCTBEHHBIM CYAE€OHBIM OpPraHOM, Mepel KOTOPHIM JKEPTBAa CEPbE3HBIX
HapyILIEHNH ITpaB 4YeJIOBEKa MOXKET OTCTOSATH CBOW IIpaBa M IOJYYUTh CIPABEIIMBYIO
KomrneHcanuo. OHaKo, MOMUMO OOBIYHBIX TPYAHOCTEH, KOTOpble HcnbIThiBaeT Cya
(TakMX Kak 4pe3MepHas MPOAOKUTEIbHOCTh Pa30MpPaTeIbCTBA, YACTO COCTABIIAIOLIAS
OT MATH /O CEMHU JIeT), OH HEpeIKO ObIBaeT HE B COCTOSHUU NPUHATH MEpHI,
HaIpaBJIEHHbIE HA TMOBBIIIEHUE €ro 3(Q()EKTUBHOCTU B pa3pelIeHUU e, BbI3BAHHBIX
BOOpYXeHHBIM KOH(uuKTOM Ha CeBepHoMm KaBkaze. K »3TuM Mmepam, B TOM uucie,
OTHOCSTCS CIIEAYIOIIHE:

1) OoJiee peryisipHOe TPOBEACHUE CYICOHBIX CIYIIAHUM;
i1) MPOBEJICHUE MUCCUI TIO YCTAHOBJICHUIO OOCTOSITETIBCTB JIET;
1i1) NpUHITHE 00JIee KOMIJIEKCHBIX MEpP B KAUeCTBE CIPABEUIMBON KOMIIEHCALIUH.

32. B nenom Cyny cnenoBano Ob BEIpaOOTAaTh CBOIO CTPATETHIO «Pa0OTHI C HACCIICHUEM,
BJIOXHOBIISISICH 110 HEOOXOAMMOCTH MepamH, MPUHATBIMH  MEXIyHapOIHBIM
YTOJIOBHBIM CYIOM C TEJIBIO JIOCTUYh U OOBSCHUTH CBOKO POJIb 3aMHTEPECOBAHHBIM
co00I1IecTBaM.

i. bonee pezynapnoe npogedenue cyoebHbIX CIyuLanHUll

33. B TeyeHue HeCKOJbKUX JeT ycTHble ciymaHus B Cyzae NpOBOJATCS JHUIIb B
KPOXOTHOM MEHBIIMHCTBE nen. [1o uedeHCkuM Jermam OBUIO TPOBENEHO BCEro IBa
CIIyIIaHUs — 1Mo Aeny Xamwuesa U Ipyrux npotus Poccuu (Khashiyev and others v.
Russia) u o neny bazopkunoit npotuB Poccuu (Bazorkina v. Russia). OqHako MOXHO
000CHOBAHHO YTBEpXKJaTh, YTO JApYrue jena, no KoTopbiM Cya yKe BbIHEC peleHHs

"' Cm., Hanpumep,, cripaBoUHbIi JOKyMeHT XbioMaH Paiitc Bortu, oGHapooBanHblii B Mapte 2005 r.: “Worse
Than a War: “Disappearances” in Chechnya — a Crime Against Humanity”.

12 3axmounTenbHpi  10KyMeHT KucmoBomckoi konpepenmum 2005 T. (B KOTOPOH NPHHAIM ydacTHe
npeacrasuten  CoBera EBpombl, ¢denepaibHbIX W perHOHAJIBHBIX  OpPraHoB BiacTH Poccun
HeNpaBUTEIbCTBEHHBIX Opranu3anuii); Amnesty International, “EU-Russia Summit, Human Rights Concerns to
Be Raised at the Summit”, 25 mas 2006 r.; npecc-penu3 [IpaBo3ammrHoro neHrpa «Memopuan» oT 12 urois
2007 r.



34.

35.

36.

37.

(mena MmakaeBoli, butuesoii, MycaeBa u DcTamupoBa - JIMIIb HEKOTOPHIE U3 ITUX
JieT), TakKe 3acily’KMBajM paccMOTpeHHus B cyneOHom 3acenanuu. Kak cam Cyn
yCTaHaBJIMBAJI BO MHOTHX JIeJlaX, «Ba)KHO, YTOOBI NMPABOCYIUE HE TOJIBKO BEPIIMUIIOCH,
HO M 4TOOBI 3TO OBUIO OYEBHIHO». be3 yCTHBIX ciylIaHuil NpaBoOCyIUe, KOTOPOE
Beput Cyn, Tepser B cBoeil odeBMAHOCTH. CIllylIaHWs MMEIOT M 3HAYUTENIbHOE
IPOMNAaraHJuCTCKOE BO3JEHCTBHE: OHHU IPHUBIEKAIOT BHUMAaHUE CPEICTB MacCOBOU
uHpopMaLKu U 00IIECTBEHHOCTH, B PE3yJIbTaTe UX MPABOBBIC aPI'YMEHTHI CTAHOBSTCS
YacThlO JUCKYCCHM B OOILIECTBE, 3asBUTENIM IOJIYYarOT BO3MOYKHOCTb IpUeXaTh B
CrpacOypr u npeacrath nepe MeXKAyHapoIHbIM CcyneOHbIM GopymoM, a cam Cyx -
BO3MOYKHOCTh CTaTh Y3HABAEMbIM ISl 3AMHTEPECOBAHHBIX TPYIII U COOOIECTB.

ii. Ilpogedenue muccuii no ycmanogieHuo o6cmosamensbcms oel

Mruccun 1O YCTaHOBJIEHUIO OOCTOATENIBCTB JIeN  JArOT BO3MOXKHOCTh Cyny
OCYILECTBIISITh CBOIO JEATENBHOCTh "Ha MecTax" M coOHpaTh JOKa3aTenbCcTBa U3
MEPBBIX PYK BMECTO TOT'0, YTOOBI OMUPATHCS HA MPE3YMIILUU U MPEANOI0KEHUS TPH
(GbopMyIMpPOBaHUU CBOMX BBIBOJIOB IO MOBOAY OOCTOSTENHCTB Jeia. MHCCHH IO
YCTAaHOBJIEHUIO OOCTOSITENBCTB JeN, B Xoae Kkotopbix Cya caMm NpUXOJUT K
3aMHTEPECOBAHHBIM COOOIECTBAM, TAaKXKE MOIJIM OBl UMETh <«IIPONAaraHAMCTCKOE»
Bo3zaeicTBue. Kpome Toro, 310 najno Obl BO3MOKHOCTb CBHJIETENSIM, KOTOPBIE CaMU
NOCTpaJaiy OT HECHPaBEIJIMBOCTH, OJIHAKO He oOpaTtmiuchk B Cya, IpeACcTaBUTh eMy
CBOM IOKa3aHMs.

Mpl, pazymeercsi, IpU3HAeM, 4YTO MPOBEIEHWE MHCCHUU MO YCTAaHOBIIEHUIO (DAKTOB,
npe/cTaBisieT co00i CyIIeCTBEHHbIE TPYJHOCTH C TOYKH 3PEHUS OpraHU3alluh U
obOecnieueHus 6ezonmacHocTH. OJHAKO TLIATENbHBIM OTOOp JieJ1 U HaNpaBiIEHHUE OJHOMI
MHUCCHUU IO YCTaHOBJIEHUIO (DAaKTOB C IIeNbI0 cOOpa J10Ka3aTeIbCTB, BAXKHBIX JIJIS
HECKOJIbKUX JIeJI, MOTJIM Obl cozeiicTBoBaTh UxX 3@ dextuBHocTH. Ha HEoHOKpaTHbBIE
npochObl O MPOBEIECHUH MUCCHH 10 YCTaHOBJIEHHIO (DAaKTOB MO YEYEHCKHM JeliaMm,
NOJJaHHBIE OT UMEHH 3asBuTeNeH, n3 Cyaa He ObLTO MOTyYeHO HUKAKOTO OTBETA.

iii. IIpunsimue KOMNIEKCHbIX Mep 8 NOps0Ke CNpageduBoll KOMNEeHCayuu

Bo Bcex 22 pemeHusAX, BBIHECEHHBIX Ha CETOJHSAIIHUN JEHb M KacaroLUXCs
HapymieHuid mnpaB uyenoBeka Ha CesepHoMm KaBkaze, Cyn npu mnpucyXiaeHUH
CIPABEIMBOM KOMIIEHCALIUN OTPAaHUYMIICS JCHEKHBIMM BBIIIJIATAMM 32 ITOHECEHHBIN
yiep0d U pacxopl U U3AEPKKU. ITO MOPOJIUIIO CUTYALUIO, KOTOPYIO MOKHO Ha3BaTh
«HaJoroM Ha Oe3Haka3aHHOCTb»: Poccust BBIMJIAUMBACT BBIMIPABUIMM  Jieja
3asiBUTENIIM KOMIIEHCAIIMIO, OJIHAKO HE MPUHMMAET HUKAKUX JaJlbHEUIINX Mep
UH/IMBUYaJIbHOTO U OOIIEro XapakTepa, BHITEKAIOIMX U3 PpEIICHUs, XOTS U He
BKJIFOUEHHBIX B €r0 PE30JIOTUBHYIO YaCTh.

Jo cerogssimHero AHA TONBITKH TOOyauTh Cyan BBIHOCHTH PACHOPSHKEHUS O
IIPOBEJECHUH HOBBIX PacciieloBaHUi, HE yBeHUaINCh ycrexoM: Cyz OTKJIOHSET TaKue
npochObl, yKa3biBasi HA CBOW BBIBOJ O TOM, YTO 3(PPEKTHBHOCTH PACCIEIOBAHUS yXKE
Obula MOJOpBaHA HAa PAaHHUX CTAJUAX B CBSA3M C HENPOBEIECHUEM HALMOHAJIbHBIMU
OpraHaMH BIJIACTH HEOOXOAMMBIX CIICACTBEHHBIX NIEHCTBHIA. BbIpa3uB COMHEHHS B
TOM, YTO CUTYallusi, UIMEBIIasg MECTO J0 HapyLIEeHHs, MOXET ObITh BOCCTaHOBJEHA,
Cyn cuen Hamboiee yMECTHBIM TIPEIOCTaBHTH TOCYIApCTBY-OTBETYHMKY BBIOOD B
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OTHOILLIEHUU CPEACTB JJIA HCIOJIb30BAHMS B pPaMKax HAIMOHAJIBHOW MPaBOBOM

CHUCTEMBbl C IICJIbI0 MCIOJIHEHHsS CBOMX IIPAaBOBBIX 0053aTeNbCTB MO CT. 46
13

KouseHmnn

Opnako Cya B COCTOSSHUM MPUHATH OoJiee Naieko MAYIIUN MOIX0J], OCHOBAHHBIA Ha
ero TosikoBanuu cT. 46 Konsenmuu B aene bpornéscku npomus [onvuwu (Broniowski v.
Poland) v npucyxaatb He TOJBKO JEHEXKHYIO KoMIeHcanuio. Bo3moxuo, Cyny mor
Obl OBITH B ATOM CBSI3M TMOJe3eH moaxoa Mexamepukanckoro Cyma mo mpaBam
YelloBeKa K BOINPOCY O pemnapaiusix B COOTBETCTBUU €O CT. 63 AMepUKaHCKOU
KonBennun o mnpaBax uenoBeka. B jgenmax, Kacarommxcs HacUJIbCTBEHHBIX
MCUE3HOBEHMH, MAacCOBBIX YyOMICTB M mBITOK Mexamepukanckuii Cyn oTnaet
pacrnopspDKeHHUsT TOCYJapCcTBaM-OTBETUMKAM, UTOObI TE€ HE TOJIBKO BBIILIATHIN
KOMIIEHCAIINIO, HO U yOJIMYHO MPU3HAIHN CBOIO OTBETCTBEHHOCTD 32 HAPYIIECHUS TIPaB
YyeJloBeKa, 3aHOBO  pacciiefloBaii  OOCTOSITENbCTBA J€N M TNPUBICKIM K
OTBETCTBEHHOCTH BUHOBHBIX, YCTAHOBWJIM MECTOHAXOXJICHHUE TN MPOMAaBIIUX 0e3
BECTH JIMI U BO3BPATUIIM UX OJIM3KUM POJCTBEHHHUKAM JJI JOCTOMHOTO MOrpedeHus u
T. II.

JloCTOIHO yOMHHAHUS TO, YTO HECMOTPSI Ha Pa3IU4Msl B IOTOBOPHBIX MOJOXKEHUAX
(Tak, cr. 63 AMEpHKaHCKOW KOHBEHIIMM OTiIn4yaeTcss oT cT. 41 EBpomeiickoit
KonBenuun), MexxaMepuKaHCKUHA CyJl MPHU YCTAHOBJIEHUH MPUHIIMIIOB, OTHOCSIIIUXCS
K CpE/ICTBaM IPAaBOBOM 3aIIUTHI B OTHOIICHUH HApyIICHUU TpaB YeJIOBEKa, OMUPATIC
Ha Te e caMble MEeXIyHapOIHbIe INpeneneHTbl, yTo U EBpomneiickuit Cyn (cambiM
BOXHBIM U3 HHUX sBIsieTcs penieHne [loCTOSHHOW manaTtbl MEXIyHapOIHOTO
TpaBoCyIHs Mo Aeny XoxyBckoi dabpukm)' .

C. Coser EBponbi

Boopyxennbim koH(uukrom Ha CeBepHoMm KaBkaze 10 HeIaBHEro BpEeMEHHU
3aauManach [lapmamentckass AccamOiess (mo Tex Top, TOKa HE Tmepenana
paccMoTpeHue 3Toro Bonpoca MoHUTOpHHIOBOMY KoMuTeTy) u Komuccap no npaBam
yenoBeka. [lociaenHuit 4yacTo coBepliall TOE3AKM B JaHHBIA pervoH. OgHaKo
pe3yabTaThl MPUHUMABIINXCS UMU MEp OCTaBJISIIOT JKesaTh Jiyuiiero. IIpeanaratorcs
CJIEAYIONINE MEPHI, HAalpaBJICHHbIC Ha yKperienne posin Cosera EBporibr:

1) cotpynHudectBo ¢ opranamu Cosera EBponsl 1 OOH

i) CO3/1aHUE MEXIYHapOAHONH KOMUCCHUH 10 YCTaHOBJICHHUIO (PAKTOB;

111) CO3/IJaHME WHTEPHAIIMOHAIM3UPOBAHHOTO (CMEIIaHHOT0) TPUOYHAaa;

1v) NPUHATHE TOCYAAPCTBAMHU-YYACTHUKAMHU KOJJICKTUBHBIX MEp B OTHOLIEHUU
JIMI], HECYIIMX OTBETCTBEHHOCTh 3a HapylleHHe TMpaB duenoBeka Ha CeBepHOM
Kaskasze.

OTU Mephl ONpaB/aHHBl B CHJIY XapakTepa TsDKKHUX, IIMPOKO PACHPOCTPAHEHHBIX M
CUCTEMATUYECKUX HapyIIEHUH IpaB 4YeIOBEKa, KOTOpbIE MPEACTaBISAIOT Cco00il
BOCHHBIE MTPECTYIJICHNS, IPECTYIUICHUs IPOTUB YEJIOBEYECTBA, U, B TOM Cllydyae, eCiu

" Kykaes npomue Poccuu (Kukayev v Russia, Ne 29361/02, 15.11.2007, § 134.

" Int-Am. Ct. H.R., El Amparo v. Venezuela, pelmenne mo Bompocy o pemaparmsix ot 14 centsiops 1996 r.,
Series C no. 28; Garrido and Baigorria v. Argentina, penieHue Mo BOMpocy o pemnapaiusx or 27 aBrycra 1998
r., Series C no. 39; Castillo Paez v. Peru, pernieHue mo BOmpocy o pemnapaiusx ot 27 uosops 1998 r., Series C
no. 43; Barrios-Altos v. Peru, peuieane mo cymectBy ot 14 mapra 2001 r., Series C no. 75; Eur. Ct. HR,,
Papamichaloupoulos v. Greece, petienune o npumenerun cT. 50 ot 31 okts10pst 1995 1., Series A, No. 330-B.
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42.

43.

44,

45.

OyayT HaliIeHbI JOKa3aTeNbCTBA mens rea (CyObeKTUBHOW CTOPOHBI MPECTYIICHHS), -
TEeHOLU .

i. Compyonuuecmeo c opeanamu Cosema Eeponvi u OOH

Coser EBpombl J0KEH MPU3BAaTh POCCHUMCKHUE BJIACTH K COTPYIHHYECTBY C €ro
opranami, B ocooennoctu ¢ EBponeiickoii Komuccueii no npenynpexxaeHuIo MbITOK 1
OecuenoBeyHOro Wi YHIKawmero ooOpamenus win Hakazanuws (EKIIIT). Takxoe
COTPYIHUYECTBO JOJDKHO BKJIIOYATh B CceOs, B TOM YHCIE, OTKPBITUE CBOOOTHOTO
JIOCTyTIa B MECTA 3aKJIIOUYECHUS B Yeune'® st neneranuii EKTIIT u o6HapooBanue ux
NOKIAI0B °.

Cosetry EBpombl Takxke cieayeT COASHCTBOBATh Pa3BUTHIO COTPYAHHMUYECTBA MEXIY
POCCHIICKMMM OpraHamMH BJAacTH M JOTOBOPHBIMM M ycTaBHbIMM opraHamu OOH, B
YaCTHOCTH, cO CrenMaabHbIM JOKJIAJYUKOM IO BOIIPOCY IBITOK U MHOTO XKECTOKOTO,
6eCUeTOBEUHOr0 MM YHWIKAIONIEr0 OOpalleHHs WK HakasaHus ', CIelHaTbHBIM
JIOKJIQJTYMKOM IO BOIPOCY BHECYAEOHBIX, CyMMapHbIX WJIM IMPOM3BOJBHBIX Ka3HEH, a
Takke C padouyuMu TpymnmaMd 1O HACWIbCTBEHHBIM WM HEJOOPOBOJIBHBIM
VCYE3HOBEHUSM U 110 IPOU3BOJIBLHBIM 3aJCP/KAHUSAM.

ii. Coz0anue mexncOyHapoOHol KOMUCCUU NO YCMAHOBLEHUIO (aKmMOo8

JlanHas komuccus Moria Obl eficTBOBaTh Ha ocHoBaHMU MaHjaata Cosera EBpomsl,
00JIEKAIOIIEro €e IMOJHOMOYMSAMH IO COOpY CBHJIETEIhCTB HAa MECTaX OT JKEpPTB,
CBUJIETEJIEH, SKCIIEPTOB U T. 1. B ee cocTaB NOMKHBI BXOJUTH JIMLA, OTJINYAIOIIUECS
BBICOKUMH JINYHOCTHBIMA W TPOPECCHOHATBHBIMU KadecTBamMH. it TOTro, 4TOOBI
pabora komuccuu Obuia >¢p¢EeKTUBHON, €l JoKHA OBITh JaHa BO3MOXKHOCTh
«HA3bIBaTh TIOMMEHHO» TEX, KTO HECeT OTBETCTBEHHOCTh 3a COBEPIICHHEIC
PECTYIUICHUS.

JlanHO€ mnpe/UIoKEHHE HaXOAUTCA B COOTBETCTBUM C HEJABHO BbICKA3aHHBIMU
npeioxkeHus MU AHjipeaca ['pocca, 1okIaauuKka KOMUTETA MO MOJIMTUYECKUM JIeIaM
[Tapnamentckoit Accambnen CoBera EBpombl, 0 TOM, 4TOOBI POCCHICKHE BIIACTH
paccMoTpeld BO3MOXKHOCTh co3fanust Komuccuu rno ucTuHe U npuMupeHuto B Yeune.
«B cnydae Yeuenckoii pecnyonuku Komuccust mo uctuHe mMoria Obl CcTaTh OJHUM U3
CIocOOOB  y/IOBJIETBOPUTh HEOOXOAMMOCTh pa3pelIMTh Hacieaue KOHQIMKTa B
JAHHOM  PETHOHE, BOCCTAHOBUTH HCTOPUIO  COBEPLIEHHBIX HAapyLIEHUH U
MEPEHECEHHOr0 HACHUJIUS M HECIPaBeJIMBOCTH BCEMM BOBJICYEHHBIMH B JAaHHBII
KOH(UIMKT CTOpOHAMH,» - 3asiBui1 Jloknaguuk 13 Hos0ps 2007 r.'®

iii. Mnmepnayuonanu3zupoeanuvlll (CMeuantolil) mpubyHan

> B mae 2006 r. npejcraBuTeneii KoMHCCHH MPOTHB TBITOK HE MYCTHIN B YUPEKICHHE MPEABAPUTEIHHOTO
3aKITIOYeHus], Haxosmeecs B cene Llenropoii B UeueHckoit pecnyonnke (IlyOnndHoe 3asBiIeHHE OTHOCHTEIBHO
Yeuenckoit pecrryonmku Poccutickoit @eneparun ot 13 mapta 2007 ., CPT/Inf (2007)17).

' Poccniickne Bactn nanmu Komuccuu paspelnienye Ha my6IMKaIHIO TOIBKO OHOTO U3 €€ JOKIAI0B, KOTOpbIi
otHOcuTcs k 2001 T.

' CrienuanbHpIil TOKITATUHK 0 THITKAM Man¢pen HoBak ObLT BBIHYXJIEH OTMEHUTDH CBOil BU3UT B Poccuio B
2006 r., MOCKOJIbKY POCCUICKHE BIIACTH OTKa3aJId €My B BO3MOXKHOCTH HAHOCHUTH BH3UTHI 0€3 MPEAYIPEKACHHS
Y TIPOBOJIUTH YaCTHBIC OECe bl C JIMI[AMH, HAXOIAIIMMUCS TI0J] CTpaxeil (3asBiueHue ot 4 oktsaops 2006 r., TEeKCT
HUMeeTcs Ha caiite www.unog.ch).

'® http://assembly.coe.int/ASP/NewsManager/EMB_NewsManagerView.asp?ID=3339&L=2

11



46.

47.

48.

49.

50.

BBuny xapakrepa nHapymenuil mpaB uenoBeka Ha CeBepHom KaBkasze, koTopbie
ABIIAIOTCS MEXKIYHAPOJIHBIMH MPECTYIUIEHUSIMH, W C YYETOM HECIOCOOHOCTH
POCCHIICKHUX BJacTeil MpUBIIEYb K OTBETCTBEHHOCTU 3a ATH MNPECTYIUICHUS, MOMKET
OKa3aTbCsi HEOOXOTUMBIM MPHUHATHE MEpP B paMKaX MEXIYHapOJHOIO YroJIOBHOTO
npasa. BBuay Toro, 4To cozgaHue MEXIyHApOIHOIO YrOJOBHOIO CyAa, Ui KOTOPOTO,
B coorBercTBUM ¢ TinaBod VII Ycraa OOH, tpebyercs pemenne CoBera
6e3omacioctt OOH, 10 HacTOAIIEro BpPEMEHH OKa3ajloCh HEBO3MOXKHBIM, CoBeT
EBpombl Mor 661 molymMaTh O CO3JaHUM MHTEPHAIIMOHATM3UPOBAHHOTO (CMEIIaHHOTO)
YTOJOBHOTO CyJia B paMKax coruaieHus ¢ Poccueit wim cornamenust mexay OOH u
Poccueii, koTopslii neiictBoBain Obl npu noaaepxke Cosera EBpornbl.

Co3gaHnne MHTEpHAMOHAIM3UPOBAHHOIO TpUOyHanma Jajo Obl  BO3MOXHOCTb
IIPUBJIEKATh K OTBETCTBEHHOCTH TE€X, KTO IIPEINOI0KUTEIBHO HECET IEPBOOYEPETHYIO
OTBETCTBEHHOCTh (Cpelld YYaCTHMKOB BCEX CTOPOH KOH(JIMKTA) 3a MPEeCTYIUICHHUS,
cosepuieHHble Ha CeBepHOM KaBkase.

HuTepHalnoHaIM3UPOBAaHHBIA TPUOYHAT TaKKe MO3BOJNMI OBl POCCHICKUM CYABSIM,
MPOKypOpaM ¥ 3alllUTHUKaM padoTaTh BMECTE€ CO CBOMMH MEXIYHAPOIHBIMHU
KOJJIETaMH ¥ OOMEHUBATBHCS IEHHBIM OMBITOM, YTO MOKET OKa3aThCs IMOJIE3HBIM B
MOCJIETYIOIIMX BO3MOXKHBIX ITPOILIECCAX B POCCUMCKUX CyJax.

iv. Ilpunamue 2ocydapcmeamu-yuacmuukamy  KOJNIEeKMUBHbIX Mep 8
OMHOWEHUU IUY, HeCYuUux OmeencmeeHHOCmsb 3a HapyuleHue npas 4enosexd
na Cesepnom Kaexasze

Ot MCPBI AOJIKHBI OBITH HaIpaBJICHBI Ha HpeﬂCTaBHTeﬂeﬁ OpTraHOB BJIACTHU, HECYIIUX
OTBETCTBEHHOCTh 3a IMPOKOMACIITA0OHBIC HApYIIEHUs MpaB uyenoBeka Ha CeBepHOM
Kaska3ze. HpI/IBJ'Ie'-IeHI/Ie 9TOro McExaHu3dMa BIAOXHOBJICHO HCIAABHO IIPHUHATBIMU
Coserom EC caHkIusiMu B OTHOLICHHUH Psiia JOJDKHOCTHBIX JiHIl 3UMOaOBe, KOTOpHIE
MPEIOJIOKUTEIPHO HECYT BCEOOBEMIIIOIIYI0O OTBETCTBEHHOCTh 3a CEpPbE3HBIE
HapylleHUs IpaB YeJIOBEKa B ATOM CTpaHE, B TOM YHUCJIE U B OTHOIIEHUHU TJIABbI
rocynapctea P. I'. Myrabe. B pesynapTaTte NOpUHATHS PEIICHHS, HOCSIIETO
00s13aTeNbHBIA XapakTep sl BCeX 15 TocynapcTB-y4acTHUKOB U 3aMOPa’KUBAHUS
JUYHBIX aKTHBOB TJIaBbl TocyaapceTBa, EC momren Bonmpekrn HopMaMm OOBIYHOTO MpaBa O
JUYHOM HENPUKOCHOBEHHOCTH TJIAB HHOCTPAHHBIX TOCYJapCTB U TEM CaMbIM
3HAYUTENIbHO pACHIMPUI PAMKU KOHTPOJIS 3a COOJIOJEHHMEM IIpaB ueloBeKa
rocyJapcTBOM M €ro riaaBoit . MMena i, HECYIIMX OTBETCTBEHHOCTb 3a TSKKHE
HapyumCcHUA IpaB YCJIOBEKAa  IOJIXKHBI OLITH YCTAHOBJICHBL KOMHUCCHEHN I10
YCTaHOBJIEHHIO ()aKTOB, O KOTOPOI TOBOPHIIOCH BBIIIIE.

D. I'ocynapcrBa-yuactauku CoBera EBponbi
KoHuenmuss MeXIyHapoAHOTO cooOliecTBa, KOTOpas MPOTUBOCTOMT  paHee

CyILIECTBOBABUIEH CUCTEME, OCHOBAHHOW Ha NPUHILMIIE CYBEpEHUTETa, Iociie BTopoit
MHUPOBOH BOWHBI MOJTY4YHJIA IIUPOKOE IPU3HAHKUE, & 3aUHTEPECOBAHHOCTh I'OCY1apCTB

¥ Cwm. O6mryro mo3unuio Cosera ot 18 ¢deBpans 2002 r. B CBA3M C BONPOCOM O BBEACHUH OTPAHWYICHUH B
otHotreHnn 3umbaose (2002/145/CFSP) B OdunmansHom xypHaie EBponeiickux Coo6mects (Official Journal
of the European Communities, 21.32.2002, L50/1; Council Regulation (EC) No. 310/2002 ot 18 despans 2002
I. IO TOMY K€ BOMpocy, TaM e, L50/4; O6uryro mosuruio Cosera ot 22 uroist 2002 1., BHOCSIIYIO MOTIPABKH B
Oo6mryro nosuiuio 2002/145/CFSP, tam xe, L195/1, Commission Regulation no. 1643/2002 ot 13 ceHrsops
2002 r., tam ke, L247/22; u pemenue CoBera ot 14 cenrsops 2002 r. o peamusamuu OOmIei mo3ummu
2002/145/CFSP, tam xe, L247/56.
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B TOM, YTOOBl MX CUHTAIM YJICHAMU MEXKAYHApOIHOTO cooOIIecTBa, mpuodperna
KIIIOYEBOE 3HAYEHHE U1 HX [OAYMHEHHMS HOpPMaM MEXIyHapOOHOIO IIpasa,
HEOTHEMIIEMOM YaCThIO KOTOPBIX SBJIAIOTCS IIPABa YEIOBEKA ™ .

51.  TlockombKy MEXAYHApOJHOE COOOIIECTBO BBIHYKIEHO OMHUPAThCS HA BIACTh
TOCYJapCTB, JKEJAIOMIUX JCHUCTBOBATh pro bono communo (padu obwezo 6aazca —
Ilpum. nep.) , OTHeNbHBIE TOCyIapcTBa OBUIM HAJEICHBI MPABOM MPEANPHHUMATH
NEICTBUS, HaNpaBiCHHbIC HA 3alUTy IpaB YeJIOBEKa B TPEThbUX CTpaHaX, a TaKkKe
MOJIL3YIOTCS TMPAaBOM MPUHUMATh KOHTPMEPHl C IENbI0 JOCTHYb MPEKpaIlCHHUS
HE3aKOHHBIX JICUCTBUM.

52. Hanomunas o Tom, uto B [IpeamOyine k EBponeiickoit KonBeHiuu o npaBax ueigoBeka
NOJUYEPKUBACTCS BaKHOCTb KOJUIGKTMBHOTO KOHTpOJII 32 COOJIOJACHUEM IIpaB
YeJIOBeKa, a TaKXke O TOM, 4To cT. 33 EBpomelickoil KOHBEHIMM mIpenocTaBiser
KaX/J0e TOCyHAapCcTBO, yuacTBytomiee B KonBeHuMu, mpaBo oOpamarbcs B
EBponeiickuii Cyxa mo mnpaBaM dYeloBeKa IO MOBOAY JIIOOBIX IIPEANoJiaraeéMbIX
HapyILIEHUH, NOMYILEHHBIX IPYrod roCyAapCTBEHHOM CTOPOHOM, MBI, TEM HE MEHEE,
XOTenu Obl OTMETUTh, YTO HHU OJHO W3 TOCYJAapCTB-yYaCTHUKOB HU pa3zy He
oOparunoch ¢ kamoOoit mpotuB Poccuiickoit  ®enepaniu B OTHOILIEHUH
MPOJOJDKAIOIIMXCS TSKKUX HaApyIIeHWH TMpaB uyenoBeka B peruoHe CeBepHOro
KaBkasza.

53.  Ilpennaraercs NpUHATHE CIELYIOIIUX MEp, HAIIPABICHHBIX HA YCUJIEHUE JaBJICHUS Ha
npaBuTenscTBO Poccuiickoit @Penepauuu ¢ uenbio  obecneyuTh AHHEKTUBHYIO
pean3anmio NPaBoOBbIX CPEJCTB 3aLUTHI B OTHOLIEHUH HapYyLIECHUH NpaB 4eI0BEKa Ha
Cesepnom Kaskase.

e K TEM TIOCyJapcTBaM-y4acTHHKaM, KOTOpble BHECIM B CBOE HAaI[MOHAJIbHOE
3aKOHOAATEIbCTBO MPHUHIMII YHUBEPCAIbHOM IOPUCIMKIMU, Mbl oOpamaemcsi c
IPU3BIBOM IIPUBECTH B MCIOJIHEHHE ATOT NPUHUUI HA NPAKTUKE B OTHOLIEHUH K
TpEIoIaraeMbIM HapyIIHTENIM IIpaB denoBeka Ha Ceseprom Kaskaze®';

0 Tak, B mae 2003 r. EBporeiickuii GaHK PEKOHCTPYKIMH H PA3BHTHS B XOJE CBOCH €KETOAHOM BCTPEUH B
Y36ekncraHe, BMECTO TPaJUIMOHHON MOBECTKH IIHS, COCPEJOTOYEHHOM HAa MHBECTHUIIMOHHBIX BO3MOXHOCTSIX,
CYIIECTBYIOIMX B TNPHHUMAIOUIEH CTpaHe, MpPEBpaTHJ BCTPEYYy B JUCKYCCHIO O HEYHOBJICTBOPUTEIBHBIX
pe3ysbTaTax JesTeNIbHOCTH y30€KCKOTo MPaBUTENBCTBA B 00JACTH TpaB YeIOBEKa, U O MPUBEpKEeHHOCTH baHka
K paspemeHuio 3THUX mpobimeM. B crtpaterunm banka B VY30ekucrane, omyOnumkoBanHOoi B Mapte 2003 T.,
MOJYEPKUBAIIOCh, YTO YPOBEHb €ro HMHBECTHUIMH B CTpaHy OylIeT OrpaHWYeH, ecin He OyAeT NOCTHIHYTO
nporpecca B HECKOJIbKUX KJIFOYEBBIX 00JIACTSIX, B TOM YHCJIE B CUTYallMH C IpaBaMU 4eJlOBEKa, YIIOMSHYTOH B
Crparerun. Cwm. the Strategy for Uzbekistan, approved March 4, 2003, Annex I, ‘Political assessment in the
context of article 1 of the agreement establishing the Bank’, Human rights conditions, p.45. Ha ocHoBanuu 3T0it
Crparerun Xstoman Paiitc Boru pa3zpaboTana KpuTepuu mnporpecca, cpeii KOTOpbiX, B TOM YHCIIE, HAXOAUTCS
«... peanu3anus pekoMeHanuii, caenanubix CrenuanbHeiM goknaagukoM OOH 1o mbITkaM mociie ero HeJJaBHO
COCTOSIBILIETOCSl BU3UTa B Y30CKHCTaH, B TOM 4YHCIIE BBeJEHHE CyJeOHOTO IepecMOTpa COAEPIKaHUS IMOA
CTpaKkel, OTBETCTBEHHOCTb 3a NPHUMEHEHHE IIBITOK WM JKECTOKOE OOpallleHHe C 3aKIIOYeHHBIMH |
HETIPUEMJIEMOCTh JJOKa3aTeIbCTB, COOPAHHBIX MPH NMPUMEHEHHH IIBITOK, a Takke npuriamende CriennaisHOTo
npexacraButens I'enepansHoro cexperaps OOH mo mpaBo3anmTHUKaM, 110 Tpock0e 3TONW OpraHU3aIMiA, a TaKKe
W IPyTUX COOTBETCTBYIOMMX MexaHn3MoB OOH, moceTuts cTpaHy».

?! B I'epmanmu cT. 1 mpoeKTa 3aKOHA O MEXIYHapOJHOM YroldoBHOM mpase (Entwurf eines Gesetzes zur
Einfuhrung des Volkerstrafesetzbuches) riacut, 4To repMaHCKOE 3aKOHOJATEIBCTBO PACIPOCTPAHSACTCS HA BCE
YroJIOBHBIE NpECTyIUIeHHS (TCHOLUJ, NMPECTYIJICHUs] NPOTHUB 4YeJOBEUECTBA, BOCHHBIC MPECTYIUICHHUS), Taxe
€CJIM TIPECTYITHBIE IEHCTBUS COBEPIIAIOTCS 3a PYOEIKOM U He OOHAPYKUBAIOT HUKAaKOM cBsi3u ¢ ['epmanueii. Cr.
6.9 repmanckoro Konekca o Haka3zaHHSIX IJIaCHT, YTO YTOJIOBHBIM KOAEKC I'epMaHHM pacmnpocTpaHseTcs Ha
MPECTYIJICHUsI, COBEPLICHHbIE HErpakJAaHaMHU 3a IpelesiaMH CTPaHbl, €CJIM TaKKe NPECTYIUICHHS IOJUIeKAT
HaKa3aHHUIO B paMKax o0s3biBaromiero I'epmanuio MexayHapoanoro gorosopa. Cr. 7.2 (2) Toro xe Koaekca o
HaKa3aHUIX MPelycCMaTpUBAeT BO3MOXKHOCTD MPUBIICUYEHHUS K OTBETCTBEHHOCTH MHOCTPAHLEB, 33JCP)KaHHBIX B
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e MBI IIPU3BIBAEM, YTOOBI TOCY/IapPCTBA-YYACTHUKU BO3AEPKUBAIUCH OT SKCTPAJAULIUU B
Poccuiickyro @enepanuio MNpeanojaraéMblX HapYIIWTENEH TMpaB YeJlOBEKa Ha
CeBepaom KaBkase, ecnu mociaenqHuUM OblUla WM C BEPOSTHOCTBIO OyaeT JapoBaHa
aAMHHUCTHSI, YTO HECOBMECTUMO C JIOTOBOPHBIMH IOJIOKEHHUSIMH O TpaBax 4ejoBeKa, B
YaCTHOCTH, C TEMH. KOTOpBIE TPEOYIOT MPEIOCTABJICHNUS MIPaBa Ha CyJeOHbIe CPEeaCTBA
PaBOBOM 3alUThl B OTHOIICHWH JIIOOBIX HaApyIIEHUH [paB ueloBeKa, 3a
HCKIIIOYCHUCM CJIy4acB, KOIrJa aMHHUCTUA ObL1a npeaocCTraBjicHa B PE3YJIbTATC
KOHKPETHOIO0 HHIUBUAYAIbHOIO PEIIEHUS POCCUHCKOrO Cyaa WIM KOMHUCCHUHU IO
HUCTHUHEC U HpI/IMI/IpeHI/IIOZZ;

e Mbl oOO0pam@aemMcss K TOCyJapcTBaM-y4acTHUKaM C TIPU3BIBOM I€PECMOTPETh
CYILIECTBYIOIINE COTJAIlIeHUs 00 3KCTPaIUIMM U COTJIAIICHUS O COTPYIHUYECTBE B
chepe Oe3omacHoctT ¢ Poccuiickoit ®enepanmelr B cBeTe OOIUX HOPM,
3alpeliauX  MEXAYHapOAHbIE  MPECTYIUIGHHS U OOLIENPHUHATOTO B
MEXIYHApPOJAHOM COOOIIeCTBE TMpaBuUiIa O HEOOXOJUMOCTH HaKa3aHUSA 3a
MEXIYHAPOIHBIE IPECTYIUICHUS,

e Mbl oOpamaeMcs K TrocyJlapcTBaM-y4acTHHKaM C IPHU3BIBOM BBECTH B JEWCTBUE
3aKOHBI, B COOTBETCTBHUHM C KOTOPBIMHU JKE€PTBBI HApPYLIEHUN IpPaB 4YEIOBEKAa MOTYT
oOpalarbcsi ¢ UCKaMH, C 1IN0 MOJyYeHUs penapanuii 3a ymep0, MOHECeHHbIH UMU
BO BpeMs KOH(IHKTa B UeuHe, B CY/Ibl FOCYAaPCTB-YIaCTHAKOB  ;

e MBI IIPU3BIBAEM T'OCYAApCTBA-yYaCTHUKU BBECTH B JIEUCTBUE CHCTEMY IOJIOXKEHUH B
CBOM HAOWOHAJIIBHBIC 3aKOHOAATCJIBHBLIC AKThl, PCTyJIUPYIOIIHWEC BOIIPOCHI ITOMOIIU
IpYT'MM TOCyJapcTBaM M COTPYJHMYECTBA C HHMMHM, COIVIACHO KOTOPBIM
[pel0CTaBIEHNE TaKOl MOMOIIM Oy/eT 3aBUCETh OT MOBEACHUS JAHHOTO TOCy1apcTBa
B 06JIACTH IIPaB YEIOBEKA” .

I'epmanuyn 3a mpecTyIUIEHHs, COBEPIICHHBIE 32 PYOEXOM, €clM OHHM HE SKCTPaJupOBaHbl (JINOO MOTOMY, YTO
HHUKTO HE OOpaTHJICS C 3alpocoM 00 SKCTPaaWIHH, JTHO0 B TAKOBOM OBUIO OTKA3aHO, MO0 3KCTpaaWIys Oblia
HeocymectBuma). Ct. 65.1.2 aBcrpuiickoro Kozekca 0 Haka3aHUSIX TJIACHUT, YTO YTOJIOBHOE 3aKOHOIATEIILCTBO
ABCTpHH MOXET PacIpOCTPaHATHCS HA NPECTYIUICHHsI, COBEPLICHHBIE 32 pyOeKOM, €CII JaHHBIC ICSHHS TaKKe
HaKa3yeMbI TaM, I'7ie OHU OBLITM COBEPIICHBI, U IIPH YCIOBHH, YTO COBEPIIMBIIEE UX JIULO (€CIH 3TO HHOCTPAHEI)
HaXOJUTCsI B ABCTPUHM M HE MOXET OBITh dKCTPaaupoBaHO B apyroe rocyaapctso. Ct. 108 u 109 Boennoro
yroyoBHoro konekca llIBedniapun ycTaHaBIMBAIOT YHHBEPCAJIHHYIO IOPUCIAUKIIMIO B OTHOIICHHM HapyIICHHH
MEXIyHapOJHOTO TYMAaHHTApHOI'O IpaBa M 3aKOHOB M OOBIYaeB BOWHBEL CT. 6-0MC VYTOJIOBHOTO KOJAEKca
[IIBeiiapun pacmpocTpaHsIeT MPUMEHEHNUE KOJleKca Ha MPECTYIUIEHUs, COBEepIIeHHbIE 3a pyoexkoM (i) Bcerna,
korga llIBeiimapust o6s3aHa TpeciefnoBaTh 3a TaKHEe MPECTYIUIGHHS B COOTBETCTBHH C KaKUM-JIHOO
MEKIYHApOIHBIM JOTOBOPOM, W IPH YCJIOBHH, 4To (il) JaHHOE JEsIHHME TaKkKe HAaKa3yeMo IOCylapcTBOM, B
KOTOPOM OHO OBLIO COBEpIICHO, U (iil) BAHOBHOE U0 HaxoauTcs B [lIBeiinapun u He 3KCTpaTupOBaHO.

> Cwm., B wactHocTH, MHeHne Komutera OOH 10 mpaBaMm uenoBeKa, M3JOKEHHOE B €ro 3aMedaHHH OOIIero
mopsimka Ne 20, a Takke ero mo3wnuio mo neny Laureano Atachahua v. Peru, W B CBS3U C JOKJIaIaMH,
npexacraBiaeHHbiMu [lepy u antu. B cBoeil mosuinuu, u3inoxkeHHOW B AaHHOM Jene, Komurer 3asBui, 4TO
JTapOBaHME aMHMCTHH 3a TSHKKHE HAPYIICHUS MPaB YeJIOBEKa «HE COBMECTUMO ¢ 0053aTeNIbCTBAMM I'OCy1apCTBa-
yuactHuka Ilakra». J{anee Komuter oTMeTHs «C TiIyOOKOW 03a00YE€HHOCTHIO, YTO MPUHSITHE YPYTrBalCKOro
3akoHa 1986 r. O CcyTH B psijie CiIydaeB MCKIIOYAeT BO3MOXKHOCTh MPOBEIEHHS PACcCIeAOBaHMA MO IPOIUIBIM
(hakTam HapyIIEHHH IpaB YEIOBEKa, U TEM CaMBbIM MPEMSITCTBYET rOCYAapCTBEHHON CTOPOHE B MCIOJIHEHUH ee
00513aTeNIECTBA 110 NPEIOCTaBIEHUIO 3()()EKTHUBHOTO BO3MEILEHHS KEPTBAM ITHX HAPYIICHUII».

» Cwm., HanpuMep, aMEePUKAHCKH 3aKOH O BO3MEIICHHH 3a YIIeph, MPUYHHEHHbIH HHOCTPAHIAMH, COIACHO
KoTopomy okpyxHoi cyn B CIIIA obnamaeT mepBoHAYaNBHON FOPUCIUKINECH B OTHOMICHHH JIFOOOTO YacTHOTO
TPaXAAHCKOTO MCKAa WHOCTPAHHOTO TpaXKIaHWHA 3a yIepO, MPUYMHEHHBIN B HapyIICHWE IpaBa HAIMK WU
noroBopa CoenuHennbix ItatoB u Akra 1992 r. 0 3amuTe *epTB NbITOK, KOTOPBIN Mo3BoJsieT nogauy B CLITA
TPaXAAHCKUX NCKOB B OTHOLICHHUH JIUI, KOTOPbIE, IEHCTBYS B O(UIMAIEHOM KadecTBE OT MMEHH KaKOT0-1100
MHOCTPAaHHOTO IOCYAapCTBa, TPUMEHSUIN TIBITKU W/WJIN COBEPILANIN BHECYIeOHBIC Ka3HU.

*Cm, Hanpumep, Akt CIIA 06 uHOCTpaHHO# oMoy, ¢ monpaskamu oT 1974 r., 22 U.S.C. m. 2151 n (a): «B
COOTBETCTBHUH C MOATIaBOM [ HacTosAmIe! rmaBel HE MOXKET NMPEIOCTABIATHECSA HUKAKasl IOMOIIb MPAaBUTEIBCTBY
0001 CTpaHbl, KOTOpasi NPUHUMAET y4acTHe B IOCIENOBATENbHBIX U CHCTEMaTHYECKUX TpyOBIX HapylIeHUH
MIPHU3HAHHBIX MEXTYHAPOAHBIM COOOIECTBOM IIpaB YeJIOBEKa, BKIIFOYAs MBITKA MM JKECTOKOE, OecueloBeuHOe
WM YHIDKarolllee oOpaleHie Wi HaKa3aHue, MPOJOJDKUTEIBHOE COJICpIKaHNe MO CTpaxel 0e3 MpeabsBIeHUs
O0OBHHEHMH, MCYE3HOBEHHUE JIFOJICH MOCPEICTBOM MOXHUILNEHHS U TallHOTO COZep KaHUs MO CTpakKe 3THX JIHIL,
WIM HMHOE TPECTYITHOE HapylIeHWEe IpaBa Ha JKW3Hb, CBOOOAY M HENPHUKOCHOBEHHOCTh JIMYHOCTH, 3a
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54. Mpg1 noniaraem, 4TO POCCHICKasi HaIlMOHAJIbHASI TIPaBOBasi CUCTEMa SIBHO HECIIOCOOHA
IIPEIOCTaBUTh BO3MEIIEHHUE JKEPTBAM HapylleHUHW mnpaB uenoBeka Ha (CeBepHOM
KaBkaze. CnegoBarenbHo, HEOOXOIMMO, YTOOBI MEXYHAPOJHbIE OpPraHU3alMd — B
nepByto odepenab Coser EBponel u Eponelickuit Cynq mo mnpaBaM 4YeloBeKa —
pazpaboTaii  CTpaTeruio, HEOOXOAMMYK JUId pas3peuieHuss MpoOJeMbl 3THX
HapyleHUA. BblIen3nokeHHble 3aMe4aHusi, BO3MOXHO, OyIyT IOJIE3HBIMU IIpH
BbIpa0OTKE TaKOW CTpaTeruu.

8 tdeBpans 2008 r.

[Toamucanu (B andaBUTHOM MOPSAKE — HA aHTI. 513. — [lpum. nep.):

Lentp «Iemoc» (Demos Centre)

EBponeiickuii nenTp 3amuThl mpas yenoeka (European Human Rights Advocacy Centre)
[TpaBo3amuTHeIi HeHTp «Memopuam» (Memorial Human Rights Centre)

[IpaBoBas nannmatuBa o Poccun (Stichting Russian Justice Initiative)

HCKIIIOUYCHUEM CITy4acB, KOorJa Takad IMmoMoIlb IIpAMO HOﬁﬂeT Ha 6naro HYXOAOMUXCs J'IIOI[efI B TaKOH CTpaHe»,
a take 1. 2304 (a) (2): «3a uCKIIOYEHHEM OOCTOATENIHCTB, MEPEUUCICHHBIX B JaHHOM pasfene, HHUKaKas
nomoub B cdepe 0e30MacHOCTH HE JOJDKHA MPEJOCTABISITHCS HUKAKOH CTpaHe, MPaBUTEILCTBO KOTOPOM
MNPpUHUMACT YYaCTUC B TMOCICAOBATCIBHBIX W CUCTEMATUYCCKUX I‘py6LIX HapymEeHUuAX MEKXIAYHApOIAHO
TMPU3HAHHBIX IIPaB YCJIOBCKa».
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