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Copep)xaHue

c6 [lpaBoBbIe M MPAKTUYECKMEe acneKTbl
MbITOK B [py3un

c6 BbiceneHve BbIHYXOeHHbIX nepecesieHLes
B [py3un

cS JlvkBugaumsa Accoumaumy KopeHHbIX
Hapoaos

cl® HosocTv B 06M1acTV NpaB YenoBeka U
HoBble cyaebHble aena

[lpenaraem BaLlemy
BHVIMAHWUIO N1eTHUN
HOMep blonneTeHd
EHRAC 33 2015 1.

BronnereHb No/y4Y1 HOBbIV AW3alH B YeCTb AeCSTOW roA0BLUMHEI
EHRAC, koTopyto Mbl Bynem oTMeyaTb B TedeH e rofa pasivyHbIMm
MeponpUATUAMY (CM. NoAPoOEHOCTU Ha HalleM caliTe). { xaTen Bl
BOCMO/L30BATLCS 3TOV BOSMOXHOCTHIO, UTOEbI BbIpasuTb HaLlly
VCKPEeHHIO 6M1aroAapHOCTb BCeM, KTo NOAAemKMBa Hac Win
paboTan ¢ HaMu 3a Noc/IeAHVe OeCATb JIeT: HalllM NapTHepaM —
HIMNO v opycTaM, — HaLLUMM LLTATHBIM HOPUCTaM U CTaXKepaMm, HallvMm
rPaHTOOATEsAM U, KOHEYHO, HALLMM MpefaaHHbIM Oesy COTRYOHUKAM,
BbIBLLVM U HbIHELLIHAM.

OCcHOBHbIE CTaTby 3TOr0C HoOMepa MocBsLLEeHLI Poccuy, py3uy,
AsepBaiimkaHy 1 YkpauHe. MpuMenuTenbHo K Poccim BaHecca
KoraH ([paBoBasa nHLmatea no Poccumn) aHanMampyeTt HeiaBHee
BakHOE pellieHve CTpacByprckoro cyna, CBs3aHHoe ¢ npotnemoit
HaCWIbCTBEHHbBIX UCUYEe3HOBEHU B YeuHe, a XXepemu Xurbbep
(YHvBepcuTeT BocToyHoro SIoHAoHa) NyLLeT o paboTe AccoLmvalmm
KOPEHHbIX 1 ManoYMcieHHbIX HapodoB CeBepa W ee HeoaBHUX
HeypaavLax ¢ MUHUCTEPCTBOM HCTUUMKW. TaMTa Mukenaase
(Accouvaums MomogbIX OpUCToB [py3un) paccMarpyBaeT

NpofrieMy BbICRNEHUSA BbIHYXAEHHbBIX MepecesieHLes B [py3uu,

a Jlna MyxaLLaspu4 (INpropuUTeT NpaB YerioBeka) — npobnemy
paccieaoBaHVg MbIToK B cTpaHe. Typan Mamkubeliny (Accoumaums
topucToB AsepbalimkaHa) obcy»kaaeT npobiemMbl cBoboabl cobpaHuii
B A3epGaiimkaHe, a [bkeliH [opaoH (KoHCY/IBTaHT Mo npaBaMm
YesioBeKa) aHaMM3VpyeT HefaBHee MpeLeneHTHOe peLLeHve Mo
ooHoMmy 13 aen EHRAC, B kotopoM EBponeiickuii Cya pacnopsavics o
BOCCTaHOB/1IEHUM B O0/MKHOCTU HECNPaBed/IMB0 CMeLLeHHOro Cyasu
BepxoBHoro Cyaa YkpavHbel AnexkcaHapa Bonkosa.

@unvn Sny, oupekTop EHRAC

3a ¢hoto, U Ans odpopi Ha oo y «PopuHa-Matby B Kuese.



CTATbU

AcnaxaHoBa
npotuB Poccuun

HoBas ponb EBponerickoro
Cyna B MCNONHEHMM YEUYEHCKMUX
peLleHunm

nekabpe 2012 r. B peweHun no peny

Aslakhanova (AcnaxaHosa) and others v
Russia (N2 2944/06) 18.12.12,Esponenckuin Cya,
no npasam yenoseka (ECMY) nocraHoBun, uTo
HepacciefoBaHue aen 06 ucHesHOBEHWUM loaei
Ha CeBepHoM KaBkase npepncrasnset coboit
«CUCTEMHY0 npobnemMy Ha HaLMOHANbHOM
YPOBHe, ANsl KOTOPOW B HaLMOHANbHOW NpaBo-
BOW CUCTEMe OTCYTCTBYIOT CPEACTBA 3aLUMUTbI».
370 pelueHue, paccmaTpuBatoliee dheHoMeH
HaCUNbCTBEHHbIX UCYE3HOBEHUI B pervoHe,
Heob6XoaMMO NPUBETCTBOBATb - HECMOTPS Ha
TO, YTO OHO, BOMPEKM OXMAAHUAM, HE MONYYUNIO
CTaTyca «MUOTHOTO PeLUeHUs».

ECMY He roBopuT NpsiMbIM TEKCTOM O TOM, UYTO
NPaKTUKa HACWUNbCTBEHHbIX MCYE3HOBEHMUM
NPOYHO YCTaHOBMNACh B YeyHe, 0AHAKO rpaHuLbl
ero npakTuku bonee unu MeHee onpepeneHbl
TeMu NocnabneHnsIMu, KOTopble OH AAET 3asiBU-
Tensm, obpawarowmmcs ¢ xanobamu prima
facie, a Takxxe npesymnuueit, cornacHo KOTOpoW
cogepxaHue nog cTpaxeit B YeuHe B onpe-
[leNleHHbIX YCNOBUAX NPeacTaBnseT onacHOCTb
ons Xu3sHu. B pewennn no peny AcnaxaHoBow
He NpeanpUHUMAETCS NOMbITKA YCOBEPLLEHCTBO-
BaTb 3Ty nNpakTuky. Ckopee, oHO 06ycnoeneHo
TeM, YTo Hacnenme H6e3HakasaHHocTM Ha Ceep-
HoM KaBkase Jo cuMx Nop He NMpeofofieHo, U
ECMNY pewwuTenbHo ycTpaHseT NpensaTcTBUS HA
nyT1 K 3pPeKTUBHOMY MCNoNHeHUto 6onee yem
150 TaKk Ha3bIBAEMbIX KYEUEHCKMUX PELLUEHMIA»,
HaxoAAWMXCs Ha noBecTke KomuteTa MUHU-
CTPOB. XOTS NaHauen B OTHOLIEHUU OFPOMHbIX
CNOXHOCTEMN, CBA3AHHbIX C WCMNONHEHUEM
YeYeHCKMUX peLUeHWi, HeT U BbiTb He MOXET, B
peweHun no peny AcnaxaHOBOM COLEPXUTCS
PS4 NonesHbIX peKoMeHAALMIA, KOTOopble, Heco-
MHEHHO, NoMoryT 1 KoMuteTy MMHUCTPOB B €ro
paboTe Mo MOHUTOPWMHTY, U 33aSBUTENSAM, aKTUBHO
[0OMBAOWMMCS OBUXKEHUS MO CBOMM [enam
noc/e BbIHECEHMS MO HUM peLLEHUIA.

O6LLMIA KOHTEKCT peLueHus no geny
AcnaxaHoBoW

M3 200 C NUIWHKUM peLlleHWn, BbIHECEHHbIX
ECMY c cepeaunbl 2005 r. no penam u3 cese-
POKaBKa3CKoro pernoHa, 6onee 150 kacatotcs
HaCMNIbCTBEHHbIX MCYE3HOBEHWW B YeuyHe B
1999-2006 . HecmMoTps Ha A0 CMX NOP LapsLLyo
B permoHe 6e3HaKka3aHHOCTb, KOTOPOW UMeeTCs
MHOXECTBO [OKYMEHTa/IbHbIX NOATBEPXAEHUN,
KoMuTeT MuHUCTpoB onybaukoBan CBOMO
nepByl MNpeLBapUTENbHYD PEe30/LMI0 O
COCTOSIHUM UCMOSTHEHUS peLUEeHUi Mo AenaMm T.

H. «rpynnbl Xawuesa» Tonbko B Aekabpe 2011
r.! Tem BpeMeHeM, HIMO, akTMBHO BeayLiMe Takue
nena (Hanpumep, EHRAC u RJI) He nepecrator
6UTb TpeBOry B CBA3M C NpubAMXKaOWMUMUCS
CpOKaMM [aBHOCTM [NS YrONOBHOro mnpe-
cnefoBaHus — npobneMon, KoTopas nuLlb
OTHOCUTENIbHO HefaBHO Oblna MOCTaBneHa Ha
nosecTky KomuteTa MUHUCTPOB.

ECIMNY BbICTynaeT 3a
yypexxgeHve eanHoro
OpraHa, 3aHyMatoLLe-
rOCHA MCYe3HOBEHUAMM
B pervoHe, MetLLIero

OOCTYyN KO BCewW MHbop-
MaLVU 1 NPAMYI0 CBA3b
C POACTBEHHUKaMMU
XepTB. Ha cerogHaLHum
[eHb 3T0 caMoe pasyM-
HOe NpeasoXeHue.

C cepeaunHbl 2011 r. cTanu SBCTBEHHO 3aMETHbI
n3MeHeHus B obpauwenmumn ECMNY c xanobamu,
noctynatowmmmn ¢ CesepHoro Kaskasa.
MOMUMO TpPOEKpaTHOro YCKOPEHUs TeMNoB
KOMMyHMKauun, ECMY Havan KOMMyHUUMpPO-
BaTb anobbl «nNaykamu», COeAMHSS B OAHO
NpOW3BOACTBO BM/IOTb A0 BOCbMM Xanob. Tak,
feno AcnaxaHoBOW BO3HWK/IO B pe3y/braTe
obbenMHEHMS B OAHO MPOW3BOACTBO MSATH
anob, HanpasneHHbix B 2006-2010 r. aByma
pasNUYHbIMK NPEACTaBUTENSIMMU? U KACAOLLUXCS
MCYE3HOBEHMS BOCbMEPbIX MYXX4UH B [PO3HOM
1 ero okpectHoctax ¢ 2002 no 2004 r. OgHako
Nnoka 3TO eAMHCTBEHHOE AeNno, B KOTOPOM
ECMY KkoMMyHMUMpPOBaN NpaBuTENbCTBY pAg
LONONHUTENbHBIX BOMPOCOB, Kacakwowmxcs
CUCTEMATUYECKOrO HepacciefoBaHus Aen, B ToM
4yuce posiu U CTeNeHN COTPYAHUYECTBA MeXAY
pPa3NUYHBbIMU BOEHHbIMU W TPAXAAHCKMMMU
opraHaMu, a Takxe NonbITOK pa3peLleHns npo-
[LOMXKAKLWErocs NyMaHUTapHOro Kpusuca.

KoHkpeTHoe pewueHue no cT. 46

HecMoTps Ha CBOM «KBA3WUMWUMOTHBbINA® CTATyC,3TO
peLLeHne He NpeanucbIBaeT KOHKPETHbIX Mep U
He yCTaHaB/MBAET 0693aTeNbHOr0 CPoKa ANs UX
npuHaTHA. TeM He MeHee, chOpPMYNMPOBaHHbIE
ECNY «pykoBoaswme ykasaHusa» npenocTas-
NAKOT NPABUTENLCTBY HE CULLKOM LIMPOKYHO
csobony uHTepnpetaummn. ECMY HepBycMbic-
NIEHHO 3asBNseT, YTO Ha MpaBUTENbCTBO
BO3J/IOXKEHbI [1Ba HE3aBMCUMbIX 06s3aTenbCcTBa.
lMepBoe u «caMoe HeOoTNOXHOe» — obnerynTb
CTPaAaHusa POACTBEHHMKOB WCYE3HYBLLUMX.
BTopoe - npoBeaeHue paccnenoBaHWiA, COOT-
BeTCTBYHOLWMX TpeboBaHmam EKIMY, no cnyyasm
MCYe3HOBEHWIA, HE3aBUCMMO OT TOTO, pa3peLleHbl
NN «TYMaHWTapHble» acnekTbl npobnemsl.
KoHeuHo, kak nogpasymesaet ECMY, 371 aBa

YCNI0BUS B3aWMOCBA3aHbl, MOCKOJbKY ClIEACTBUE
no AaHHbIM Aenam OblNo yapyyarolle Heasek-
BaTHbIM B NpeAOCTaBNEHUU MHDOPMALUK O
cynbbe 1 MecTax 3aX0pOHEHUS! UCYE3HYBLLMKX, B
pe3ynbTaTe Yero XepTBbl UCMbITbIBANIM «OCTPble
UyBCTBa GECMOMOLLHOCTU U CMATEHUSAY.

Ouanor Mexay ECMY v KomutetoM
MWHUCTPOB

Bpems BblHeceHus peleHus no aeny Acna-
XaHOBOWM - cepeauHa pekabpsa 2012 r. - ¢
OYEBMIHOCTbIO YBA3bIBAETCS C MOCNEAHUM
peweHneM KomuTeTa MUHUCTPOB MO YeYeH-
CKUM fenaMm, NpuHATbiIM B ceHTsbpe 2012 .
B 3tom pewenun Komutet npmssan Poccuio
NpeacTaBUTb EMY KeMHYI0 U COTNAaCOBaHHYO
CTpaTernio» YCTpaHEeHUS OCHOBHbIX MpensT-
CTBMI K UCMONMHEHUIO PELUEHUI MO YeYEHCKUM
fenam,B TOM Yncie 3ar10XWKMX NOMbITOK MOMUCKA
1 3KCTyMaLMmM OCTaHKOB, YHUUTOXEHMS apXMBOB
M NpubnuxkaloLLerocs HacTynneHus CPOKOB
naBHocTu. KpoMe Toro, nokasatenieH obuwui
noaxon ECMY k npobneme HepaccnenoBaHus,
peLueHne KOTOPOiA, MO ero CIoBaM, He JOMKHO
OrpaHMuMBaTLCS pacciefoBaHUSIMU, HAYATbIMK B
YeuHe B 1999-2006 ropax; ckopee, nociegHue
LLO/DKHbI  «YUYMUTLIBATLCS MPU UCCIIELOBAHUM
anob, BO3HMKAIOLWMX U3 aHANOTUYHbBIX Lef,
MMEBLUMX MeCTO 3a paMKaMu 3TOro nepuoaa u/
WNK B PYrUX MECTHOCTAX PEFMOHax». 3TO MOXET
6bITb CBMAETENBCTBOM COMACOBAHHbIX YCUUIA
ECMY pacnpocTpaHuTb 3TOT NOAXOA HA BeCb
cnexTp aen, opuuManbHO BKIOYEHHbIX Komu-
TETOM MUHUCTPOB B rpynny Xawmuesa®.

HoBble KpuUuTepun ucnoaHeHusa
peLueHun

B cBOMX yKa3aHMAX OTHOCUTENbHO ABYX Bax-
HEWLWMX NPUOPUTETOB UCMONHEHUS peLleHni
ECIMNY BbixoauT 33 npeaensl nosuumm KomuteTa
MMHUCTPOB Mo 3TuM BonpocaM. C yyeToM
orpaHuyeHnii Kommteta MUHUCTPOB Kak OpraHa,
NOLBEPXXEHHOTO MOAUTUHECKOMY BIMSIHMIO, 3TO
KpalHe HeobxoamMbI war. Hanpumep, Komutet
MWUHUCTPOB B LLE/IOM BECbMA NOCMELIHO BbICKA-
3biBaeT ofobpeHne B agpec nwboit HOBOW
MHULMATMBLI NMPABUTENBLCTBA, B YACTHOCTMU Cre-
LManbHbIX CNeACTBEHHbIX OTAEN0B U HaA30PHbIX
rpynn,onHako ECMNY BbicTynaeT 3a yupexaeHue
€AMHOro OpraHa Ha BbICOKOM YPOBHE, KOTOPbIW
3aHMMancs bbl paspelleHneM aen 06 ucyesHo-
BEHMAX B pernoHe u 6bin Hbl HageneH NpaBom
[OCTyna KO BCei COOTBETCTBYHOLEN MHPOP-
MalMM M HaxXoamacs B HEMOCPenCcTBEHHOM
KOHTaKTe C pOACTBEHHWUKAMM UCYE3HYBLUMX — HA
HaCTOSALWMI MOMEHT 3TO Haubonee pasymHas
pekoMeHAauus no AaHHOMY BOMPOCY.

B obnactn nposepeHus 3PPEKTUBHbIX pac-
CnenoBaHuiA, NOBTOPUB U YCUIMB HEKOTOPbIE U3
[aBHO CHOPMYNMPOBAHHBIX MYHKTOB MOBECTKM
Komuteta MWHUCTPOB, Hanpumep Heobxo-
OMMOCTb A0CTYNa K apxXxuBaM BOOPYXEHHbIX
cun u opraHoB 6e3sonacHoctu, ECMY npamo
3aTparvBaeT HeCKonbko npobnem, KoTopble B
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nosectke KoMuTeTa MMEIKT HecKonbko 3de-
MepHbIi cTatyc. Hanpumep, ECMY BbicTynaet
3a CTpaTeruto, HanpaBneHHY Ha paspeLleHne
npobnembl COOTBETCTBUS MONOXEHWUN Yro-
NOBHOMO 3aKOHOAATENbCTBA KOHKPETHOMY
deHoMeHy ncyesHoBeHuin. OcobeHHO BaXHO
yeTkoe 3asasneHne ECMY csoelt no3muumn no
npobneMe CPOKOB AABHOCTU ANl YTONOBHOMO
npecnenoBaHus B Aenax 06 MCYE3HOBEHUM,
namaTys, 4TO CPOK JABHOCTM 33 MOXULLEHWUE
4erioBEeKa N0 POCCUIMCKOMY 3aKOHOAATENbCTBY
COCTaBNSET OT CEMM [0 AecaTy NeT. YkasbiBas Ha
KTSHKECTb MPeCTynneHunit, 60NbLIOEe YNCNO 3aTPO-
HYTbIX UMM ML, U COOTBETCTBYIOLLME MPaBOBble
CTaHAApPTbI, NPUMEHMUMbIE K TAaKUM CUTYaLMsM B
COBpeMeHHbIX feMokpatusx», ECMY nonaraer,
4TO NpekpalleHne YronoBHbIX AeNn 33 ucteye-
HMEM CpOKa JaBHOCTM ByaeT HapyLlleHWeM CT.
2 EKIMY. Xots KomMuTeT MUHUCTPOB Bbipasun
033604eHHOCTb B CBA3U C NpUBAMXKAIOWMMCS
HacTynjeHMeM CpOKOB [ABHOCTW, 4O CEron-
HALWHEro AHN OCTaeTCs ManoBeposTHbIM, YTO
3TOT OpraH 3alMeT pewuTeNnbHyl unu bes-
OrOBOPOYHYIO NMO3ULMI0 MPOTMB UX MPUMEHEHMS.

3aknwyeHue

HecmoTps Ha nporpecc, AOCTUIHYTbIW B
peleHun no aeny AciaxaHosol, TakKe BaXKHO
MMeTb B BMAY, YTO B HEM He 3aTparmBaeTcs,
HanpuMmep, Bce 6ofiee pacnpocTpaHeHHas
NPaKTUKa CHUXKEHUS TXKECTU NPECTYNNEeHUIH U
NpUMeHeHUs 3aKOHOB 06 aMHUCTUM, 0COBEHHO
B [leflax O MbITKax M BHeCyAebHbIX KasHsax*. B
LieNIoM, 04HaKO, C Y4ETOM NyratoLLeit peasbHOCTH
CrneKTpa NoTeHLManbHbIX nperpag, K 3pdexkTus-
HOMY WMCMOJIHEHUIO pELIeHUI MO YEeYEHCKUM
[lenam, peweHune no peny AcraxaHosoli npen-
cTaBnset cobol elle OAMH KOHKPETHbIN Lar
K LOCTUXXEHUI0 MOAOTYETHOCTU POCCUIACKOTO
npaBWTeNbCTBA 33 3acTapesible Npobnemsl, CBS-
3aHHble ¢ 6e33akoHMeM Ha CeBepHoM KaBkase.

BaHecca KoraH, MCnonHUTENbHbIN AUpeKTop,
MpasoBas nHnumatmsa no Poccum (RJI)

NMpuMeyaHus

1. MpeasaputenbHas pesontouna CM/
ResDH(2011)292. Tekcr ony6ukoBaH no aapecy:
http://goo.gl/MOPyX

2. HIO «MpasoBas uHMumMaTHBa No Poccum» U lopucT,
Lokka Uunaes.

3. ToroBHocTb ECMY pacnpoctpanuts Aokasa-
TENbCTBEHHBIE KPUTEPUM Ha AieNa O NOXMILEHUAX B
nocneaHee Bpems 6bina ropasno MeHee 0YEBUAHOM.
B BbiHeceHHOM B siHBape 2012 r. peweHuy no aeny
Suleymanov (Cyneiimanog) v Russia (N 32501/11)
22.01.13, cBAI3aHHOMY C NOXMILEHWEM YeNOBeKa B
Yeyne B Mae 2011 r., ECMY npumensieT ropasao 6onee
BbICOKMIA [l0Ka3aTe/IbCTBEHHbIN MOPOT N0 CPABHEHUIO C
YCTaHOBNEHHBIMU KPUTEPUSMM.

4. B pekabpe 2011 r.B pene Sadykov (CappikoB)

v Russia (N2 41840/02) 7.10.10, ycTaHoBN€HHbI
BUHOBHbI — NOCOBHMK B NbITKaX - 6blN NOABEAEH NOA,
AMHMCTHIO M 0CBOGOM/EH OT YrONIOBHOI OTBETCTBEHHO-
CTH, M 3TO Y)Ke NocIe CMATYeHUsi 06BUHEHMIA NPOTUB Hero.

AnexkcaHgp Bonkos
NPOTUB YKPauHbI

BﬂHBape 2013 r.EBponenckuit Cyn no npasam
yenoseka (ECMY) BbiHeC peleHue no peny
Oleksandr Volkov (Anekcarop Bonkos) v Ukraine (N2
21722/11)9.01.13*. [leno kacanock yBONbHEHUS
cynbu BepxosHoro Cypa npu obcTosTenscTBax,
06HapyXu1BaIOLLMX BOMUIOLLEE OTCYTCTBUE ecTe-
CTBEHHOW CNpaBeasiMBOCTU, MPOAOMKAOLIMNIACS
CUCTEMHDBINA KOHCTUTYLMOHHBIM Kpu3uc B Ykpa-
MHE U NOAABNSIOWMIA YPOBEHD NOAUTUYECKOTO
KOHTpONs Hap, cynebHOM BNacTbio.

EHRAC npepcraBnan uHTepecsl r-Ha Bonkosa
B ECMY. ®unun Jinu, gupexktop EHRAC, u
[OxetH ToppoH, HA TOT MOMEHT — CTaplui
topuct EHRAC, — BbICTYynUAK C YCTHBIMK Npes-
CTaBNeHWAMM Ha C1yllaHum gena B nanate ECMY
B utoHe 2012 r.ManaTa BbIHEC/1a €AMHOrNacHoe
pelweHune B nonb3y 3aasutens 9 aueapa 2013 .,
KOTOpOE 3HaYMTENbHO B CBSA3M C LIebIM PALOM
acneKToB.

OcHOBHbIe (haKTbl

3asBuTens, r-H Bonkos, — rpaxaaHuH YKpauHbl,
npoxwusatowwmii B Knese. OH 6b1n Ha3HaveH paii-
OHHbIM cyabeli B YkpauHe B 1983 1. B uioHe 2003
I. OH 6bin M3bpaH cyabeit BepxosHoro Cyaa, a
B 2007 r. ctan npepcenatenem ero BoeHHoM
Konneruu.

B nekabpe 2007 r. r-H BonkoB 6bin n3bpaH
uneHom Bbicliero coeTta OCTULMU, OOHAKO He
BCTYNWA B [LOMKHOCTb, MOCKO/bKY Mpeacena-
TeNlb NapnaMeHTCKOro KOMUTETA MO BOMpPOCaM
npaBocyaus, C. K., oTkasanca ytBepautb ero
KaHaMaaTypy.

Brnocnencteum C.K. u ewe aBa yneHa napna-
MEHTCKOro KomuTeta noTtpebosanu ot BCHO
paccnenosatb 06BMHEHUS B HapyLEHUM Mpo-
deccrmoHanbHOM 3TUMKKM NpoTMB r-Ha Bonkosa.
Mocne npenBapuTeNnbHOTO U3yYeHns B fekabpe
2008 r. B BCKO 6bin HanpaBneH 3anpoc 06
OTCTaBKe r-Ha BosnkoBa € JOMKHOCTM Cyabu 33
«HapylleHue npucarmu» (kanoba 1). B maprte
20009 r. 6bl1 HaNPaBNEH eLLe OAMH 3anpoc O ero
oTcTaBke (xanoba 2).

BCHO Bbi3Ban r-Ha BonkoBa Ha cnywaHue, roe
paccMaTtpuBancs Bonpoc o6 oTcraBke. [-H
BonkoB coobwwmn, 4TO HEe MOXET NPUCYTCTBO-
BaTb Ha CNyLWaHWW, NOCKONbKY npeacenatenb
BepxosHoro Cyaa Hanpasui ero B cyxebHyto
KOMaHAMPOBKY AJ1S1 UCMONHEHUS CYAENCKMX 065~
3aHHocTel. B ero otcytcteue BCHO cornacuncs
HanpaBuTb B NapnameHT ABa obpalleHns o ero
oTcTaBke. apnaMeHTCKMIM KOMUTET B Aanb-
HelilleM NpUHAN pekoMeHdauuio 06 oTcTaBke
Bonkosa. [-H BonkoB Bo BpeMsi pacCMOTpeHus
3TOro Bonpoca He npucytcreosan. ObpalyeHus
BCKO u pekomeHpauuMs napnaMeHTCKOro

KOMUTETa BblIM PacCMOTPEHbI Ha NAEHAPHOM
3aceflaHuMM MapnaMeHTa, rae 6bi1a NpuHATa
pe3sonoumns 06 otctaBke r-Ha BonkoBa 3a
«HapyLUEHWE NpUCATU».

I-H BonkoB o6anoBan yBosibHeHWe B Bbiclwimit
aaMuHUCTpaTUBHbIN cyg, (BACY). Ero peno 6bino
HanpaeneHo B cneunanbHyto nanaty BACY. I-H
Bonkos notpeboBan 0TBOAA NanaThbl, yTBEPXAAS,
4TO ee COCTaB He3akoHeH. Ero xopaTtaicTBo
6b110 oTKNoHeHo. BACY octaBun B cune pele-
Hue 06 oTcTaBke BonkoBa, NOCTaHOBMB, YTO: )
peweHue BCKO no xanobe 1 6bi10 HE3aKOHHbIM,
onHako BACY He obnapaet NONHOMOUYMUAMU MO
ero otMeHe; 6) pewerne BCHO no xanobe 2
3aKOHHO U 060CHOBAHHO.

Xano6bl r-Ha BonkoBa

I-H BonkoB obpaTuncs c xanobaMu Ha Hapy-
weHus cT. 6,8 n 13 Esponeinckort KoHBeHuuK o
npasax yenoseka (EKMY).

Pewenve Cyaa

HapyweHus cT. 6

Cyn yctaHoBMA 4yeTbipe HapylweHus cT. 6(1),
KOTOpble pPacCMaTPMBAIOTCS B HUXKECTEAYOLMX
MYHKTaXx.

HesaBucuMbIn ¢

6ecnpucTpacTHbIA cya

ECMNY nocraHoBun, uTo akTbl Aena 0OHapyxXK-
BAIOT «psi0 Cepbe3Hblx npobeM, yKkasvlearouux
Kak Ha cmpykmypHeie Hedocmamku pa36u-
pamenscmea 8 BCHO u Ha sudumocme nu4Hol
npeos3smocmu co CMopPOHbI HEKOMOPbIX YIeH08
BCIO, npuHumaswux peweHue no deny [e-Ha
Bosnkosa]» (n.117). NMo3atomy pa3bupatenbcTeo
B BCHO He cooTBeTCTBOBANO NpMHUMNAM He3a-
BUCMMOCTU M BecnpucTpacTHOCTU, KOTOPbIX
Tpebyer cT. 6(1).

B xope paccmoTpenus nena [MapnameHToM
3TU CTPYKTYpHblE HEROCTaTKU He 6biau
YCTPaHEHbI: HANPOTUB, OHO «IULb NOCAYHUIO
nosumu3sayuu pasbupamenscmea u ycyaybusno
Hecoomeemcmeue npouedypsl  nNpuHyuUny
pasdeneHus enacmeli» (n. 118). Kpome Toro,
npoueaypa pacCMOTPEHUsS Ha NAeHapHOW
Ceccuu napnameHTa «He S6/151acb HadNeXauum
opymMom 0515 uccnedos8aHus 8onpocos Hakma u
npasa» (n.122).

HakoHeu, ECMY nocraHoBuA, 4TO nepecMoTp
nena BACY 6bin HEQOCTATOYHbIM M He CMor
HenTpanu3oBaTtbh AedeKToB npoLeccyanbHON
CNpaBeANMBOCTH, AONYLLEHHbIX HA NPeabIAYLIMX
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3Tanax pasbupartenbctBa (nn. 124-131).
HecnocobHoctb BACY oduuManbHO OTMEHUTL
OCMapuBaeMble peLleHust U OTCYTCTBME MpaBun,
perynupyLmx aanbHeiwee ABUXKEHUE AMUC-
uMnAnHapHoro pasbupaTenbcTBa npusena K
CYLLeCTBEHHOW HeonpeneneHHoOCTU B OTHOLLe-
HUM NOCNEACTBUI peLleHuit, BbiHeceHHbIx BCHO.

Ha 3tux ocHoBaHuax ECMY yctaHoBuA Hapy-
weHue cT. 6(1) B oTHOWeHMN TpeboBaHMs O
pasbupatenbcTBe He3aBUCUMbIM U Becnpu-
CTPaCTHbIM CyAO0M.

MpuHUMN NpaBoBOoiA
onpeaeneHHoCTu B CBY3U C
OTCYTCTBMEM CpPOKa AaBHOCTU
Xanobbl B oTHOWeHMK r-Ha BonkoBa oTHO-
cunmck K 2003 1 2006 ropam. ECMY otmeTtun,
4YTO B HALMOHaANLHOM 33aKOHOAATENbCTBE He
COLEPXUTCS HUKAKMX BPEMEHHbIX NPeaenos Ans
pasbupaTenbcTsa 06 YBOSbHEHUM CyAbU, NOCTa-
HOBW/1,YTO TaKOM «HEO2PAHUYEHHbIl 80 8peMeHU
nooxo0... npedcmasnsiem coboli cepbesHyro yepo3sy
npuHyuny npasogoli onpedeneHHocmu» (N.139) n
YCTaHOBMN HapyLleHue cT. 6(1).

HecobnogeHve nneHymoM
BepxoBHoW Pagbl npuHuuMna
NpaBoOBOW OMNpene/ieHHoCTH

ECMY noctaHoBun, uTo peleHne o6 OTCTaBKe
r-Ha BonkoBa 6b110 NpUHATO B pe3ynbTaTe rono-
COBaHMS NpU OTCYTCTBUMU BONbLIMHCTBA YNEHOB
napnameHTa. pucyTcTBOBaBLWME MapiaMeH-
TapuUWu «HAMEPeHHO U He3aKOHHO 20/10C08anu
HeCcKo/IbKo pa3 om UMeHU omcymcmeosaguiux
konnez» (n.145). 31oT nedekT npoueccyanbHoOM
CnpaBenIMBOCTU He Bbin UCNpaBneH Ha noce-
nyrouleM atane pasbupartenscrsa. ECMY caenan
BbIBOJ, YTO MpoLieAypa ronocoBaHus sBAsSeTcs
HapyLLIEHWEM MPUHLMNA NPaBOBOW ONpeaeneH-
HOCTM BOMpeKU CT. 6(1).

TpubyHan, yupexaeHHbll B
COOTBeTCTBMU C 3aKOHOM

ECMNY otmeTun,uto coctas BCHO 6bin onpeaeneH
CyAben,Yyen NATUNETHUI CPOK HA NOCTY ero npea-
cepatens uctek. COOTBeTCTBYHOLME NONOXKEHUS
HaLUMOHaNbHOIO 3aKOHOAATENbCTBA, pErynmpy-
lowme npoueaypy HasHavyeHus npeacenatens,
6bi11 06bABNEHbI HEKOHCTUTYLMOHHBIMU, a
HOBbIE MOJIOXEHUS €elle He OblAn MPUHATHI.
ECIMY 3akntoumnn, uto nanaTa, paccMaTpuBaBLLIas
[eno, He 6biia yupexaeHa U copMMpoBaHa B
3aKOHHOM Nopsake, B HapylleHne TpeboBaHus
0 TOM, 4T0BbI TpMBYHanN HbIN KyyYpexaeH B COOT-
BETCTBMM C 3aKOHOMY, cofiepiaLierocs B cT.6(1)
(n.152-156).

HapyweHue cT. 8

CTOpOHbI COMMACUNNCH C TEM, YTO YBOJIbHEHUE
r-Ha BonkoBa ¢ [LOMKHOCTM npenctaBnseT
coboii BMeLLaTenbCTBO B €ro NPaBo Ha Henpu-
KOCHOBEHHOCTb YaCTHOM XXM3HW MO CMbICY CT. 8.
ECMY noctaHoBWA, YTO OTCYTCTBUE KAKMX-TMBO
yKa3aHWii M NpaKTUKW, YCTaHaBAMBAOLWMX
YKECTKOe TONKOBaHWE NPaBoHApPYLLIEHUS KHapy-
LUeHMe NPUCATU» U OTCYTCTBUE COOTBETCTBYIOLLMX

NpaBOBbIX rAPAHTUI 3aLLMTbI OT NPOM3BOJIBHOMO
NpUMeHeHUs 3aKOHOAATeNbCTBa, «Npuseso
K moMmy, 4mo pe3ynbmam npumeHeHus coom-
8emcmayuwux nosomeHUll HAyUOHANbHO20
3aKoHoO0amesbCmeda... 6ol Henpedckasyem»
(n.185). ECMNY coenan BbiBOA, YTO BMeLLATeNb-
CTBO B MpaBo r-Ha BonkoBa Ha yBaxeHue ero
YACTHOW XM3HU ObINO HE33aKOHHbIM U Mpen-
cTaBnseT coboi HapyLweHue cT. 8.

BonkoBa, B SIBHOM npeHebpexeHUn NpuH-
LuMnamMy npoueccyanbHoi cnpaBennBOCTH,
YCTaHOB/EHHbIMK B CT. 6(1) 1 TpeboBaHUAMM
3aKOHHOCTM B COOTBETCTBUM CO CT. 8, «Mowem
paccMampusamscs Kak yepo3a He3agucumMocmu
cydebHol enacmu e yenom» (n.205). ECMY
3aKJ/104MN, YTO BO30OHOBNEHWE HALMOHANBHOIO
pa3bupaTtenbcTBa B OTHOLWEHMU r-HA Bonkosa
He ByaeTt Hagnexaler popMoi BO3MeLLeHUS,
MOCKO/bKY «Hem 0CHO8AHUL Noaa2ams, 4mo deso

C y4eToM UCKIYUTe IbHbIX
06CTOATeNbCTB Aela M HAaCyLLHOM
NoTPeBHOCTV NOMOXKUTL KOHeL|
HapyLUeHunaM CT. 6 n 8 KoHBeHuuu,
ECINY nocTtaHoBWA, YTO YKpa-

WNHCKOe rocyAapcTBO 0643aHo
obecneynTb BOCCTaHOBEHME MHa
BosikoBa B A0/HXHOCTU CyObuU
BepxoBHoro Cyaga B MakcMMaJsibHOo
CKOpble CpOoKW.

MpumeHeHwue cT. 41 (cnpasegnnBas
KoMneHcaums) u 46 (ob6s3aTenbHas
Cuia U ucnosaHeHve pEI.IJEHVIFI]

ECIMY otmeTunn,uto peno obHapyxueaeT cepbes-
Hble CUCTEMHbIE NPO6aEMbl PYHKLMOHUPOBAHUS
YKpauHckoi cynebHon snactu. ECMY usnoxun
oblue U MHOMBMAYaNbHbIE MEpbl, KOTOpPble
06513aHO NPUHATb YKPaMHCKOE roCyAapCTBO.

O6Lwwue Mepbl

ECMY nocraHoBmA, UCXOAA M3 YCTAHOBAEHHbIX
B [efe HapylleHus, YTo CMCTeMa CyAeicKon
OMCUMNIUHBI B YKpauHe He OpraHuM3oBaHa
Hafnexalmm 06pa3oMm, NoCKobKy OHa He 0be-
CMeynBaeT JOCTaTOYHOrO OTAENEeHUs Cyae6HOM
BJIACTU OT ApPYrMX BeTBel rocyaapCTBEHHOM
BnacTu. Kpome Toro, oHa He COLEPXKWUT «HA0-
nexawux eapaHmuil om 3s10ynompebaeHus
OUCUUNAUHAPHLIMU Mepamu 8 yuiep6 cydelickol
He3zasucumocmu» (n.199). ECMY 3akntoumn, uto
3TU HapyLeHWs TpeByYIOT NPUHATUS YKPAUHCKUM
rocyfapcTBoM psga obwmx mep no pedopmu-
POBaAHMIO CUCTEMbI CYAEACKON AUCLMUNAUHDI,
B TOM uucie pedopMbl 3aKOHOAATENbCTBA,
BK/tOYatoLLelt B ce65 pecTpyKTypU3aLmio MHCTU-
TyuMoHanbHoM 6a3bl cuctemsl (N.200).

MHAMBM}J,yaﬂbeIE Mepbl

HoBu3Ha pelieHns nposBRseTcs B TOW ero
4yacTu, KoTopas KacaeTcsd WMHAMBWMAYANbHbIX
mep. ECMNY noctaHoBMA, 4TO CMeLleHUE T-Ha

3aseumens bydem nepecMompeHo 8 coomeem-
cmeuu ¢ npuHyunamu KoHeeHyuu 8 baumadiuiem
6ydywem» (n.207). Moatomy ECMNY cuen, uto no
CaMoW CBOEW MpUpOAEe «cumyayus, HaaU4ue
Komopoli ycmaHosneHo 8 Hacmoswem Oene,
He ocmassisem HUKAK020 peanbHo20 8b160pa 8
OMHOWeEHUU UHOUBUQYASTbHBIX Mep, HE0OX0OUMbIX
0719 ucnpasneHus Hapywerud npas [e-Ha Bon-
Koeaj, 2apaHmuposaHHsix 6 KoHseHuuu» (n.208).
C y4eTOM UCKITHUUTENbHbIX 06CTOSTENCTB Aena
M HACYLWHOM NOTPeBHOCTM MONMOXWTb KOHeLl,
HapywweHusam ct. 6 n 8 ECINY nocraHoBun, 4to
YKpauHcKoe rocyaapcto 06s3aHo obecneynTsb
BOCCTaHOB/IeHME r-Ha BonkoBa B LOMKHOCTH
cynbu BepxoBHoro Cyma B MakCMManbHO
CKOpble CPOKM.

B coBnapjatolwemM MHeHUM cyabs OT YKpauHbl
AHHa KOaKoBcKas noanepxana pe3osntoTUBHYHO
yacTb pewenuns ECMY B yactn Tpe6oBaHug o
BOCCTaHOB/IEHUM I-Ha BonikoBa B JOMKHOCTY.

Dxeitn fopaoH, 6appuctep, Hay4HbI COTPYAHUK
LleHTpa no usyyeHuto npaB YyenoBeka
JIOHAOHCKOM LIKOJIbl 3KOHOMUKMU

NpuMeyaHus

1. Pewenue ony6nukoBaHo no aapecy:
http://goo.gl/TqVir
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[TpaBOBbIE U
NnpakTu4yeckue
aCnekTbl
paccsienoBaHus
NbITOK B [py3un

pesynbraTe BbIGOPOB B NapiaMeHT, COCTOSAB-

wmxcs 1 oktabps 2012 r., k BNacTv npuwna
nonuTMyeckas Koanuumsa «fpysmHckas MeyTan,
a ObvenmHeHHOE HaLMOHaNbHOE ABWMXEHUE —
6bIBLWIAs NpaBaAWas napTvs, LOMMHMPOBaBLUAS
B MapnaMeHTe nocie Tak Ha3blBaeMOMN «peBo-
noumm po3» 2003 r.,— nepewwna B Onno3uumio.
BnepBbie B HOBeViLLEW NOCTCOBETCKOM UCTOPUM
[py3sun nepepaya Bnactu npousowna nytem
BbI6GOPOB.

OpHUM 13 (HaKTOpOB, MOBNMSBLIMM HA Nopa-
XKeHue npassLei napTumn Ha Bbibopax, cTana
TpaHcnaums rpysmHckummn CMU 18 ceHTtabps
2012 r. wokMpylLWMX BMAEO3ANUCEN, MOKa-
3bIBAOWMX MHOFOYMCIEHHbIE Cly4au MbITOK
M XKecToKoro obpalleHus € 3aKkNI0YEHHbIMU.
3T BMAEO03anucu OKasann OrpoMHOEe BO3-
LeiiCTBMe HA TPY3UHCKYH O06LecTBEHHOCTb
M NpVBENM K MaCCOBbIM AEMOHCTPaLUSM
npoTecta U BbICTYMJIEHWUI TbICAY CTYAEHTOB,
BbllWeAWmMX Ha yauupl Toununcu. Bugeosanmcu
NMO3BONIMAIU TPY3MHAM OCO3HATb, HACKONbKO
MaCCOBbIM M CUCTEMATMYECKMM BbIN0 XKECTOKOE
obpalleHne € 3aK/TYEHHbIMU MOYTU BO BCEX
UCMpPaBUTENbHbIX YUpexXaeHUsx B pe3ynbrarte
TaK Ha3blBAaeMOW «MOMUTUKM MOJHOFO Henpu-
ATUA», BBeAeHHOM npe3uaeHTom Caakalwsunm
B 2006 r. PaboTa HECKOMbKMX OTBAXKHbIX XYp-
HaNMCTOB, NpefaBLWMX 3TU COObITUS TMACHOCTH,
rpuBena K paavkanbHoi cMeHe U3bupaTenbHbIX
npeanoyTeHUi, u u3bupartenu nporonocosan
3a BOCCTaHOB/IEHME CMpaBeLIMBOCTH, KOTOpOe
noobewana um «lpysnHCKas MeyTtay.

MoMKMMO MaccoBbIX NPOTECTOB B 06LLECTBE, NPO-
6neMy No3nMTMBHOro 06a3aTenbCTBa rocyAapcTea
no npoBeneHnto 3bPeKTUBHOro paccienoBaHus
MbITOK B TIOPbMaXxX NOLHWMANU NpencTaBUTENu
rpaXaaHCKoro obLecTBa U NpaBo3aLWMUTHUKK.
K coxaneHuio, ux ronoca He 6biau yCbiLwaHsl,
U, CyAs No BCeMy, pacciefoBaHue U HakasaHue
BMHOBHbIX B LeNsxX 60pbbbl C NbITKAMU U
BOCCTAaHOB/IEHUS penyTauuu CTpaHbl 3aiMeT
Aonblue, YeM npegnonaranock. Mpeacrasutenu
rpaXaaHCcKoro obLecTBa NOCTOSHHO U TILETHO
MOAHKUMAIOT 3TOT BOMPOC B MOMbITKAX MPOSICHUTB,
KaK MpofBUraeTcs pacciefoBaHue.

C y4eTOM OrpoMHOro o6L,ecTBEHHOro MHTEpeca
K MaccoBbIM MPecTynieHnsM, COBEPLLEHHbIM
6biBLWEN nonuTUMYeckol 3nuTtoi 12 aHBaps
2013 r., nop, fAaBneHWeM NpaBO3alLUMTHUMKOB
BHOBb M36paHHbIM NapnaMeHT [py3uu npuHsn
PE30/OLUMI0 O MOMUTUYECKUX 3aK/THOYEHHBIX U
NONUTUYECKMX BEXEHLAX Ha ocHoBe Pesornto-
umm 1900 MACE. B pesontoumnm 190 yenosek
6blIM NPU3HaHbI MOIUT3AK/MOYEHHBIMU U 25 —
noauMTMYecknuMm bexeHuamu. HecmMoTps Ha To,

uTo pesontouus TpebyeT NPUHATUS NPABOBbLIX
MEXaHU3MOB OCBOBOXAEHMS OT YroJ0BHOM
OTBETCTBEHHOCTU W/MAM OCYLLECTBNEHUS NpaBa
Ha CnpaBensMBoe pa3bupaTenscTBo NyTeEM
HEOT/IOXHOTO CO3AaHMsl NPaBOBbLIX MEXaHWU3MOB
A5 TIPU3HAHHBIX MOJIUT3aKNOUYEHHBIX U BEXEH-
LIeB, Takue Mepbl He Bbinu NpUHATLI. Takke He
6bINI0 NPUHATO NPAKTUYECKMUX MU NPABOBbIX
Mep Mo peabunuTauum 3TUX 3aK/HYEHHbIX,
HarnpuMep, HanpaB/IEHHbIX HA PELIEHWUE NPO-
671eM CO 340POBbEM MOCNE OCBOBOXAEHUS
ANA TeX, Y KOro HeT MeAMLMHCKOM CTPaxoBKU
W CPeaCTB Ha MeaMLMHCKYH noMolub. Kpome
TOro, 06LECTBEHHOCTb HE MH(OPMMUPYHOT O TOM,
6bIN0 1M HAYATO CIIEACTBME MO YCTAHOBNEHUIO
COTPYAHMKOB TOCYAApCTBEHHbIX OPraHoB.,
OTBETCTBEHHbIX 3@ MOMUTUYECKM MOTUBUPOBAH-
HOEe Mpec/efioBaHME Tex, KTO Tenepb npusHaH
MOSIMTUYECKUMM 3aKMHOUEHHDBIMM.

Bupeosanucu nbiTok A0Ka3bIBaKOT, HACKONLKO
pacnpocTpaHeHHbIMU, CUCTEMATUYECKUMU W
HenpekpaLlaLWwmMMncs oHKU 6biin B NocieaHue
rogbl. Cny4am NbITOK CKPbIBaAUCh Aaxe OT
aABOKATOB M3-3a CTblAA, CONPSKEHHOTO C CEKCY-
a/IbHbIM HaCUNIMEM, MEPEHECEHHbBIM XXepPTBaMMU.
MHorue 13 CLEeH MbITOK,0CO6EHHO CEKCYaNbHOro
XapakTepa, CHUMaNMUCh Ha BUAEO, U XKePTBbI He
obpalanuch ¢ xanobamm Ha MbITKM U3 CTbIAA
M CTpaxa, YTo BMAEOA0Ka3aTeNbCcTBa BblAAYT
Hapyxy W NpuBeayT K YCTaHOBNEHUIO UX NNY-
HocTu. focyaapcTBo 06513aHO BbINOMHUTL CBOE
Nno3uTUBHOE 0043aTeNbCTBO NO NPOBEAEHUIO
3pdeKkTUBHOrO pacciefoBaHus Chyyaes
MbITOK, HACKONBKO 6bl TPYAHO 3TO HU 6bINO ANs
rocyaapcrea, o6nafarowero ManbiM onbiToM U
3HaHMEM METOA0NOMMK paccnefoBaHMUs MbITOK.
B CrambynbckoM npoTokone! conepxartcs
KpUTEPUM [OKYMEHTANbHOMO MOLTBEPXKAEHUS
W pacciefoBaHMS MbITOK, U €r0 MOXHO UCMONb-
30BaTb B [py3mm B KayecTBe AEWCTBEHHOrO
NpaBOBOro MexaHu3Mma.

Ipy3us, 0nHa M3 BbIBLLUMX COBETCKMUX pecnybnuk,
MMeeT JONTYI0 UCTOPUIO MACCOBbIX MOAUTUYE-
CKMUX penpeccuin,B TOM Y1Ce NbITOK U XKeCTOKOro
obpalleHuns. 3aKoH 0 CTaTyce XXepTB penpeccui
6b1n NpuHAT ToNbko B 1997 1.B 2010 r. EBponeii-
ckuit Cyn no npaBaM YenoBeka B pelleHnn no
neny Kiladze (Kunadse) v Georgia (No. 7975/06)
02.02.10 ycTraHOBMN OTBETCTBEHHOCTb [py3uK
3a OTKa3 3a8BMTENSM B NOMAraloleincs um no
3aKOHY KOMMEHCaUMM KaK >XepTBaM COBeT-
CKMX MNONUTUYECKUX penpeccuid. PeweHune
notpe6osano ot [py3uu HesamennuUTenbHO
NPUHATL HEO6XOAMMble 3aKOHOAATENbHbIE U
610aKeTHblE Mepbl K OCYLLEeCTBAEHWUIO NpaB
3asBuTENEN, rapaHTUPOBAHHbIX TPY3UHCKUM
3aKOHOLATENbCTBOM?.

Monutuyeckas BONS HOBOM KOanuuUUM,
HanpaBneHHas Ha 60pbby C NbITKaMu, AOMKHA
OCHOBbIBATbCS HA HAANEXALLMX U [OCTATOUHBIX
NpaBOBbIX MEXaHU3MAX, OTKPbITO ONMPATLCA Ha
npoueaypbl CtambynbCcKoro NpoTokona, Kak B
MaTepuanbHbIX,Tak U B MPOLLeCCYanbHbIX NOM0-
KEHMSAX HaLMOHANbHOMO 3aKOHOAATENbCTBA, U
Takas 60pbba LOMKHA BECTUCH NPY NOAAEPXKKE
rpaXKaaHCKoro obLiecTa U B COTpyAHUYECTBE C
»epTBaMu. B cooTBeTCTBUM C MeXAYyHapOAHbIM
NpaBoOM W MeXAYHAapOAHbIMU AOrOBOpPaMM,

patudurumpoBaHHbIMUK [py3uen, rocyaapcTso
0693aHO paccnenoBaTb M AOKYMEHTUPOBATb
CNly4am MbITOK M APYroro XecTokoro obpalleHns
M NpuBNEYb BUHOBHbIX K OTBETCTBEHHOCTU B
nonHew Mepe, HesaMennuTenbHo, HGecnpu-
CTPACTHO U 3EKTUBHO.

JIua MyxawaBpus, ucnonHutenbHblii aupekrop HMO
«MpuropuTet npas yenoseka»

NpuMeyaHus

1. PykoBoACTBO N0 3(eKTUBHOMY paccnenoBaHUIo

1 AOKYMEHTHPOBAHHIO MBITOK U APYTUX KECTOKMX,
6ecyenoBeyHbIX UM YHUKAIOLMX LOCTOUHCTBO BUAOB
06palLeHns M HakazaHWs, U3BECTHOE NOA, Ha3BaHUEM
«CTaMByNbCKui NPOTOKON», — NEPBbIii CBOA MeXAYHa-
POAHBIX NPUHLMNOB AOKYMEHTALWMM NbITOK U MX NoCaeA-
CTBMIA. 3TOT NPOTOKON CTa/ OULMANBHBIM AOKYMEHTOM
00HB 1999

CramBynbCKuit NPOTOKON NPU3BaH CYXKMTb CBOAOM
MeXKAYHAPO/HbIX MPUHLMMNOB HCCNIeA0BaHMS Kanob Ha
TILITKM M JKeCTOKOe 06palleHue, paccief0BaHus Cy4aes
MLITOK M NPe/CTABNEHNS] 3TUX AAHHBIX B CyAe6HbIE U
No6ble HHbIE CNE/ICTBEHHbIE OpraHbl.

2. 3assutenu - rpaxpane lpysun 1926 u 1928 .
poXAaeHus, npoxuBatowme B Tounucu. Cras JepTamu
NONUTUYECKUX penpeccuii B coBeTckoe Bpems, B 1998 r.
OHM 06paTMAMCD B CYA, 32 KOMNEHCALMEN MaTepHanbHOro
M HeMaTepHanbHoro yuep6a Ha 0CHOBaHUM 3aKOHA O
JKEpTBaX NONMTUYECKUX PENpeccuii.

BbiceneHue
BbIHY>XEHHbIX
nepecesieHLeB B
[py3uun

CooTBeTCTBME HALMOHAJBHbIX
HOPM CTaHaapTam EBponenckoro
Cyna

Ba‘roﬁ CTaTbe aHanu3upyTcs npobnembl
HEeCOOTBETCTBUS HALMOHANbHbIX HOPM
O BbICENEHUN BHYTPUMEPEMELLEHHbIX NHL,
(nanee — BIJ1, BbIHY>XXAEHHbIX NepeceneHLes)
B [py3un ctaHmaprtaMm, ycTaHOBNEHHbIM EBpoO-
neickum Cynom no npaeam yenoseka (ECMY).
B yacTHocTy, B Heli paccMaTpuBaeTcs BOMpocC
0 HeAOCTaTOYHOCTH MEXaHU3MOB 06anoBaHUs
peleHuit o BbiceneHuu BIJI.

CraHgapTtbl ECMY

B HepaBHO paccmoTpeHHoM pene Yordanova
and Others (Mopdaxosa u dpyaue) v Bulgaria (N
25446/06) 24.04.12, ECINY pasbacHWn npaso-
Bble MPWHLUMMbI, peryanpylowme 3aKoOHHOCTb
BbicenieHuns BIJ1. 1o neno kacanocb NonbITOK
BbICE/IEHMS YIEHOB LbIFAHCKOM OOLMHBI U3 UX
[LOMOB, HE3aKOHHO MOCTPOEHHbIX HA MYHULM-
nanbHoi 3emne. Bo-nepebix, ECMY nostopumn,
yTO, cornacHo ct. 7 EBponeiickoit KoHBeHuun o
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npaax yenoseka (EKIMY), Bonpoc o Tom, uMmeeT
W YenoBeEK NPaBO Ha XWAWLLE, OTHOCUTCS K
BonpocaM (akTa U He 3aBMCUT OT 3aKOHHOCTH
BRafjeHus xunuwem. Boicenenne uyenoseka
M3 NOMa rocyaapcTBOM npeacTaBnseT cobou
BMELLATeNbCTBO B MPABO HA XMIULLE, rapaHTu-
posaHHoe cT. 8 EKMY. Mockonbky AaHHOe feno
Kacanocb uenoi obuwwmHbl, ECIMTY nocraHoBun,
4TO BbICENEHME MOBMAN0 U HA COLMANBHYIO U
CEMEMHYH XXM3Hb ee YIeHOB M TEM CaMbIM Npea-
CTaBAsn0 co60i BMeLaTeNbCTBO B UX NPaBo
Ha CEMEeWMHYI M YacTHYH Xu3Hb. ECMY Takxe
YKa3as, 4To Hannume NpoLeccyanbHbIX rapaHTUit
B MnpoLecce BbiCENEHUS ABNAETC O0COBEHHO
BaXHbIM (haKTOPOM Mpu onpeaeneHuu, cobnono
7Y rOCYapCTBO-OTBETYMK Npeaenbl CBOeW CBO-
604bl ycMoTpenus. B yactHoctu, ECMY ponxeH

MNpakTuka B py3uu

AHanus npaktuku BbiceneHus BIJ1 B Tpy3un
nokasbiBaeT, 4To y BIJ1 oTcyTCTBYET BO3MOX-
HOCTb 06XXaNoBaTh PeLeHUs O BbICENEHUM .
Hecmotps Ha 1o, yto B 2010 r. NnpaBuUTENbLCTBO
pa3paboTano CTaHAApTHble npoueaypbl Mo
BbICENEHMIO M NepeMeLLeHnto BINJT B noctosiHHoe
XUNbe, B KOTOPbIX BbI0 NpeaycMOTPeHo, YTO
OTBETCTBEHHbIM OpraH 0653aH Bpy4aTb opaepbl
Ha BbiceneHue 3a 10 gHe, 3Tv CTaHAapThbl YacTo
MrHOPMPYHOTCS (B TOM YMCIE U HALMOHANbHBIMU
CyAaMM), NOCKONbKY JIMLIEHbI 3aKOHHOW CUJbI.

B pesynbTate TOro, 4T0 B HaUWMOHANbHOM
3aKOHOAATENbCTBE He MPOMUCAH Pa3yMHbIN
CPOK, KOTOPbIA AOMKHA COBMIOCTM MONULUSA

MOXHO C YBEepeHHOCTbio YTBepXaaThb,
4TO OTCYTCTBME NpoLeccyasbHbIX
rapaHTVIN NPOTVB BblCeeHUd

BbIHY>XEHHbIX NepeceneHLeB B
3aKoHoOaTeNnbeTBe [py3unu
npoTVBoOpeYnT TpeboBaHuam EKMY.

nccnenoBathb, CNpaBeaiMBo A 6bi10 NPUHATO
peLueHne, KOTOpoe NPUBENO K BMELLATEeNbCTBY
B NPaBa, ¥ B LO/HKHOM K CTeNeHM Bblnn yuTeHbI
MHTEpPEeChI, 3aLLMTYy KOTOPbIX rapaHTUpyeT CT. 8
EKMY. B pene Saghinadze and others (CaeuHadse
u opyeue) v Georgia (N2 18768/05) 27.05.10,
ECMNY ycraHoBun HapyweHue cT. 1 MpoTokona 1
EKIMY, nockonbky BbiceneHve 3assutens 6bi10
NpOU3BEAEHO B HapylleHWe HaLMOHANbHOro
33aKOHOAATENbCTBA, @ WMMEHHO MNONOXEHUNH
HaLMOHanbHOro 3akoHa o BIJ1,koTopbiit npesno-
CTaBnsieT 3a8BUTENAM NPABO HA CNpaBeainBoe
cocTazatenbHoe pasbupaTenbcTBo, TOrAa Kak
BbICE/IEHWE MPOU30LLIO MO YCTHOMY pacnops-
YKEHWIO» MUHUCTPA BHYTPEHHUX Aen’.

B nene MopdaHosoii u dpyaux ECIY 3as8un, uto
B UCKNOYMTENbHBIX cyyasx cT. 8 EKMY Bo3na-
raeT Ha rocyAapcTBo 06513aHHOCTb NPefOCTaBUTD
KpblLy Haj ronoBoi 0cobo ysS3BMMbIM NULLAM.
ECMY cyen, yTo B onpepeneHHbix 06CTONA-
TeNbCTBaX MPUHLMN COpasMepHOCTH TpebyeT
LLOMKHOTO yyeTa NOCNeACTBUI BbICENEHUS U
pucka 6esgomHoctn. B pene M.S.S v Belgium
and Greece (N2 30696/09) 21.01.11,ECMY Takxe
NOAYEPKHY/ BKHOCTb 3aLUMTbI HE3ALLMLLEHHbIX
rpynn HaceneHus 1 NPeaoCTaBneHUS UM KUbS.

Kpome TOro, B 3amMeyaHun obuiero nopsaka
N2 4 KomuteTa no 3KOHOMUYECKUM, COLIMaNb-
HbIM U KYNbTYPHbIM NpaBaM FOBOPUTCS, YTO
HaCMNbCTBEHHOE BbiCeNeHue prima facie He
COBMECTUMO C TpeboBaHusMK MakTa u MoxeT
6bITb ONpaBAaHO NULWbL B 0COBbIX 0bCTOSATEND-
CTBax U B COOTBETCTBUM C MEXAYHAPOAHbIMU
NpUHLMNAMKUZ,

Mexay BpyYeHMeM ophepa M BbiCENEHMEM,
BIMJ1 MoryT BbITb BbiCENEHBI Yepe3 AeHb nocne
npeabsaBneHns opaepa. B Takux ycnosusx
BPEMEHHbI OrpaHUYuUTeNbHbIA NPaBOBOM
MEXaHW3M, NpefyCMOTPEHHbIN CT. 29 AaMu-
HMCTPaTUBHO-NPOLLECCYaNbHOrO  KOAEKCa
fpy3un (AMK), no3sonsiowmin NpMoCTaHOBUTb
UCMONHeHMe 06XanyeMoro agMUHUCTPaTUB-
HOro akTa, oKa3biBaeTca 6ecrnonesHbiM. 1. 1
1 2 ct. 29 AMNK ycTaHaBAMBALOT, YTO B C/lyyae
aAMMHUCTPATUBHOIO 06XanoBaHWUs AencTeue
06xxanyeMoro akta npuocTaHaBNMBaeTCS.
OpHako, Hapady CO Cy4YasMu, KOrAa 3akoH
npsaMo npeaycMaTpuBaeT HEBO3MOXHOCTb
NPUOCTAHOBEHUS, 3TU FAPaHTUM NOAPbIBAIOTCS
cT. 9(1)(U) 3akoHa o monuumu, npegycMaTpum-
BaloLLei, YTo anoba Ha npesynpexpeHue o
BblCENIEHWE He NPUOCTaHABNMBAET UCMONHEHUS
Mep, HanpaB/eHHbIX Ha npeaynpexaeHue
BTOPXXEHWS B HEABUXMMOE MMYLLECTBO U CWJIbl
NMUCbMEHHbIX npeaynpexaeHuii. OueBnaHo, 4To
npu TakoM 3akoHogatenbctee y BIJT HeT paxe
TeopeTU4eckoi BO3MOXHOCTU 06anoBathb
pelleHue O BbiCeNeHUM M noTpeboBaTb Npu-
OCTaHOBNEHUS AEMCTBUS OpAEpa Ha BbiCENEHME.

B cootBeTcTBUM C npukasom N2 747 Munucrep-
CTBa BHYTpeHHUX Aaen [pysuu, yTBEpAMUBLLUM
«MpaBuna npeaoTBpalLeHUst nocaraTenbCcTBa
Ha HeLBWXMMOEe MMYLLECTBO UAU UHOTO BMeE-
watenbcTBa» ot 24 mas 2007 r., Bbicenenue,
ocyulecTBiseMoe Noauumeit, MoXeT 6bITb Npu-
OCTQHOB/NEHO MO0 ABYM OCHOBAHWSIM: BO-MEPBbIX,
no peleHno MUHUCTEPCTBA MO ieNlaM BbIHYX-
[LeHHO nepeMelleHHbIX C OKKYMUPOBAHHbBIX
TeppuUTOpUIA NNL, BEXEHLLEB U pacceneHuto o

HenpueMneMoCTu BbICENEHNMS; @ BO-BTOPbIX, NpU
npenbaBieHUU AOKYMeHTa, yaoCToBepaioLLee
npaBo BnafeHus (cepTUduKaTa BbIHYXXAEHHOTO
nepeceneHua). Cr. 2(b) npukasa yctaHaBAMBaET,
YTO TaKOW cepTUdUKAT CUMTAETCS LOKYMEHTOM,
YA0CTOBEPSIOLLMM NPABO BNAAEHUS TONbKO B TEX
Tyvasx, Koraa aapec Ha ceptudukaTe U agpec
€lMHULLbI KOMMAKTHOrO pa3MelleHus CoBna-
fatot. OgHaKo B NpuKase He yCTaHaBAMBAeTCS
MEeXaHW3M peryinpoBaHus BO3MOXHbIX KOH-
(NUKTOB MeX Ay IBYMs OCHOBAHWSIMM, Hanpumep
B C/lyyasx, KOr4a MUHUCTEPCTBO CYMTAET, YTO
BINJ1 6bin0 nNpenocTaBneHO afekBaTHOE afb-
TepHaTMBHOE MeCTO NPOXWBAHMA U NPUHUMAET
pelleHune o LoNyCTUMOCTY BbiceneHus,a BINJ1 He
COrNAWaeTcs C MUHUCTEPCTBOM U OCMapuBaeT
pelleHMe Ha OCHOBAHMM CePTUPMKATA BbIHYX-
fleHHoro nepeceneHua. O4eBUAHO, 4YTO B CMblC/IE
HecrnpaBeaMBOCTM BbicenieHus prima facie
NpuopUTET LOMKEH OTAABATLCA CepTUDMKATY,
O[HAKO, KaK NoKa3sblBaeT cynebHas npakTuka,
HaLMOHaNbHble Cyfbl NPeAnoYUTaloT PyKOBOA-
CTBOBATbCS peLIEHUSIMU MUHUCTEPCTBA.

B Takux obcrosTenncteax BT nuwaetca npasa
Ha ocnapvBaHWe NpUrofHOCTU NPeaNOXKEHHOTOo
MUHUCTEPCTBOM aNibTEPHATUMBHOMO KMAMLLA
[0 BbICENEeHUs W, BNOCIEACTBUU, B CNy4asx,
KOrfa MUHWUCTepCTBO 0400puNIo BbiceneHune
1 obnagaeT UCKNIOYUTENbHOW €OMHONIUYHOMN
komneTeHuuen, BINJ1 BbicensieT nonnums, npu
3TOM CaM nepeceneHel, He MMeeT JoCTyna K
cynebHoMy pas3bupatenbCcTBy HU B 0ObIYHOM,
HW,TeM Bonee, B CPOYHOM NOpsAKe.

OTcyTCTBME YCTAaHOBNEHHOTO 3aKOHOM PasyM-
HOro cpoka Mexay npeabsiseHnMeM opaepa Ha
BbICEIEHWE U ero UcrnonHeHnem nuwaet BIJ1
BO3MOXHOCTM OCMOPUTb MNM NMPUOCTAHOBUTb
feiicTBMe pelweHus B cynebHOM nopsake.
OTcyTCTBME TakMX MPOLECCYyanbHblX rapaHTUi
noagepraet BINJT pucky npoxuBaHua B HeYyA0B-
NeTBOPUTENbHOM XU/be UMK, B KOHEYHOM
cyete, 6€300MHOCTU. MOXHO C YBEPEHHOCTbIO
YTBEPXAaTb, YTO OTCYTCTBME TaKMUX rapaHTUi B
3aKkoHopaTenbCcTe [Py3un NpoTUBOPEYUUT Tpe-
60oBaHuam EKIMY. K coxanenuto, nocne pelieHns
ECMNY no pmeny CaeuHadze npomue [py3uu
NpaBUTENBCTBO HE NPUHANO Mep K YCOBepLUeH-
CTBOBaHMIO 3aKOHOAATENbCTBA M 0becneyeHuio
COOTBETCTBYHOLLMX MEXAYHAPOAHbIX CTAaHAAPTOB.
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3. [loknap «MexayHapoaHoi amHucTun» “Uprooted
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Csobopna cobpaHumn
B AsepbanpkaHe

AsepbaiifxaHe cBobona cobpaHuii

rapaHTMpoBaHa ctaTbei 49 KoHctutyuum
AsepbanmxaHckon Pecnybnunkm ot 12 Hosbps
1995 roga n 3akoHoM «O cBobone cobpaHuity»
oT 13 Hoabpsa 1998 ropa.

OpHako ct. 5 3akoHa «O cBobope cobpaHuin»
COAEPXWT CMOPHOE MONIOXKEHWUE, KOTOPOE Ha
npakTMKe 4acto Hapywaetcs. Mo cywecTy
[laHHas HopMa cooTBeTcTByeT CT. 49 KoHcTu-
TYUMM, OQHAKO Ha MPaKTUKe ee MpUMEHeHue
NpPOTUBOPEYUMT LyXy U ByKBe 3aKOHa.

Cr. 5 rnacur:

«...Jluyo unu nuya, opeaHusyrowue noboe cobpa-
HUe... 00/IHbI 8 NUCbMEHHOU (opme 3apaHee
onogsecmums 06 3mMoM coomeemcmeyowuli
0p2aH ucnonHumensHol enacmu. OnosewjeHue
00/1#HO bbIMb NPedcmassieHo, Kak Npasuso, 3a
5 OHeli 0o 0Hs nposedeHus npedycMompeHHo20
cobpaHus».

B 3akoHe peyb MAET He O paspelleHun co
CTOPOHbI OPraHOB WCMOMHMUTENBHOW BNACTH,
a 06 yBegomMneHun MectHbix Bnactei. Cr. 11
EBponevickoit KoHBeHUMM O MpaBax Yyenoseka
(EKIMY) Bo3naraet Ha rocyaapcTBa-y4acTHUKOB
KoHBeHUMM MNO3UTUBHbIEe 0653aTenbcTBa Mo
obecneyeHuto 3aLmMTbl YHaCTHUKOB NMY6IUYHBIX
cobpaHuit U oxpaHbl 0BLLECTBEHHOIO NOPSAKa,
M M03TOMY YyBefoOMAeHue cuuTaeTcs 060-
CHOBaHHbIM TpeboBaHueM. HecMoTps Ha 3Tn
0653aTenbCTBa, NPaBUTENbCTBA YACTO MCMOMb-
3YH0T 3aKOHbI 06 OXpaHe NpaBonopsLKa B Lensx
CO34aHWs Nperpaj Ha nyTy CBOMUX NOMUTUYECKMUX
KOHKYpeHTOB. [paBuTtenscTBo AsepbaiiaxaHa
He BNSeTC MCKMNIOYEHWEM M LIMPOKO 3/710yNO-
TpebnseT CBOMMM NOTHOMOUUAMU, NIPUKPbIBASICb
MHTEpecaMu 06LLeCTBEHHOro NopsaKa.

lpumMepoM MOXeT mocnyxuTb Aeno obuie-
CTBEHHOWM oOpraHu3auuu oduuepoB 3anaca
M OTCTaBHbIX oduuepos. 18 gueapsa 2013 r.
OopraHu3auuMa Hanpasuna B UCMONHUTENbHYHO
BnacTb ropoaa baky nucbmo, HbopmMupytolee
0 HamepeHuu nposectn 5 cdespana 2013 r.
MWUTUHT B ropoge baky. Ha MuTuHre nnaHupo-
BasOCb MCMO/Mb30BaHME TaKMX NIO3YHrOB, Kak
«HET rmubenu conpat!», «Monoxute KOHEL,
KOpPYMLMU 1 B3ATOUHUYECTBY B apMum !y, «CBO-
6ona HapxmenauHy CapbiroBy!», «B oTcTtaBky
Cacapa Abuesal» B otBeTe MCNONHUTENbHOM
Bnactu ropofa baky 3a N2 c¢-13 ot 1 deBpans
2013 r.roBopuTCS:

«Bawe 3aseneHue om 18 sHeaps 2013 200a
6b1710 pAcCMOMPEHO 8 UCNOHUMEbHOU 8aacmu
2opooa baky.

CoobuiaeM, ymo 8 ces13U C HeuenecoobpasHoCMoi0
nposedeHus 3anJaHUpPoBaHHo20 Ha 5 ¢espans
2013 200a mumuHea, Bawe 3aseneHue 6bi10
omnpagneHo 8 MuHucmepcmgo O60poHsi

Asepbaliomarckoli Pecnybnuku c npocsboli o pac-
CMOMpeHUU 80Npocos, NOOHSMBbIX 8 0OpaUIEHUU.

Cyumaem, 4mo 6110 66l nNose3Hee 06CYOUMb
8awu npomecmel, A8AFOWUECS NPUYUHOL Npo-
8edeHus nybnudHelx akyud, c npedcmasumensimu
coomeemcmeyuwux cmpykmyp».

Takoe TONKOBaHME U IBHOE HapyLleHWe 3aKoHa
HOCWT MOBCEMECTHbIM M MACCOBbIA XapakTep.
Bmecto Toro utobbl npuHUMMaTh Mepbl No obe-
CNeYeHUo NpoBeneHUs MUPHbIX COBpaHui,
BNACTM 3anpewarnT UX Mo HagyMaHHbIMU
npeafioramMm, TeM CaMblM BMELWMWBASACb B
oCyLLecTB/eHUe npaea Ha cBoboay cobpaHui.
B HauMoHanbHOM 3aKoHOAATENbCTBE HE Mpea-
yCMOTpeHa npoueaypa paspelleHus. OgHako
Ha MpakTUKe UCNONHUTENbHAs BNACTb TONKYeT
€ro HOpMbI C Lefibl0 0TKa3a B paspelleHnmn Ha
nposeneHue cobpaHuii, a Bce MUpHbIE aKLMK U1
cobpaHus, Ha KOTopble Takoro poaa paspeLue-
HUS HEe AAKTCS, PAa3rOHSTCA CUNAMMU MONULMW.

Ha ocHoBaHuK cTatbn 4 3aKkoHa

«... MupHsie cobpaHus, npogodumsie 8 Mecmax,
Haxo0awWuxca 8 4acmHoli cobcmeeHHocmu AU,
apeHOyeMbiX UAU 8 30KOHHOM N0Jb308aHUU
UHO20 8U0Q, 8 3aKPbIMbIX MECMAX, CNeyuansHoO
omeedeHHbIX 071 NposedeHUs 06UlecCmeeHHbIX
Meponpusmul, He pe2ynupylomcs Hacmosujum
3aKkoHoM».

Ha npakTuke gaHHas HopMa ToXe HapyLuaeTcs B
MaccoBoM nopsake. MICnonHUTENbHOM BNacTbio
paioHOB U ropofoB pecnybnunku perynspHo
3anpewatoTcs cobpaHMs NONUTUYECKOTO
XapakTtepa, B TOM 4ucie Ha 4acTHOM TeppuTo-
puK, KOTOPble Pa3rOHSIOTCS CUNaMU NOMULMUM.
Ta e TakTUKa NPUMEHSIETCS NO OTHOLLEHMIO K
KPYrbIM CTONAM W TPEHMHIaM, NPOBOAUMbIM
HenpaBuUTeNbCTBEHHbIMU OpraHu3aunaMm u
NocBAEHHbIM 06CYyXaeHU0 npobnem rpax-
[aHcKoro obLwecTBa M HOPM 3aKOHOAATENbCTBA.
B onpaBpaHve CBOMX HE3aKOHHbIX AENCTBUMA
npeacTaBuTeNM UCMONHUTENbHbIX OPraHoB
B/IACTM CCbINAKOTCA Ha OTCYTCTBME MpeaBapu-
TENbHOrO pa3spelleHuns, HecornacoBaHHOCTb
¢ AoMuHucTpaument [pe3upeHta u  paxe
YTBEPXXAAHOT, YTO AEMCTBYIOT MO yKasaHuto lNpe-
3MAEHTCKOM AIMUHUCTPaLUK.

N3MeHeHus B 3aKOoHOo4aTes1bCTBe:
npMMeHeHue BbICOKUX LWTpadoB 3a
y4yacTtue B aKLugax

[o 1 anBapsa 2013 r. Ha ocHoBaHuM cT. 298
Konekca 06 agMMHUCTPATUBHbBIX NPOCTYNKax B
OTHOLLEHWM NIULL, HAPYLWMBLIMX NPaBMAa opra-
HM3aLMM M npoBendeHus cobpaHuid, MUKETOB,
MUTUHIOB, A€MOHCTPALMMA, YIUYHBIX LIECTBUN,
npuMeHanocb nnbo npepynpexaeHue, nubo
wrpad B pa3mepe 7-13 maHaToB (NpMbAN3M-
TenbHo 9-16,5 nonnapos).

CornacHo ctatbe 169 YronosHoro Kogekca opra-
HM3aLMs, NPOBEAEHME UK YYaCTUE B CODPaHMAX
B C/ly4asx, 3anpeLieHHbIX 3aKOHOM, eC/iv 3T0
NOBNEKNO CYL,eCTBEHHOE HapylleHue NpaB M
3aKOHHbIX MHTEPECOB FpaXaaH, HakasblBanoChb
wrpadom B pasmepe Ao TpexcoT MaHaTtoB (380

fonnapos), in6o orpaHuyeHneM csoboabl Ha
CPOK [10 0OHOO roAa, NMbo McnpaBUTENbHBIMU
paboTaMu Ha CPOK 10 ABYX NET,IMBO0 NIULLEHUEM
cBo60ofbl HA CPOK [0 ABYX JIET.

Co 2 Hos6ps 2012 ropa 1 B 3TU CaHKLMKM BblaK
BHECEHbl U3MEHEeHUs, B pe3ynbTaTe KOTOpbIX
wrpadbl 6bIM yBENMYeHbl B o 25 pas. Ha
OCHOBaHMM M3MeHeHu B cT. 298 Kopekca 06
AAMUHUCTPATUBHBIX NPOCTYNKaX, BCTYNUBLUKX B
cuny 1 auBaps 2013 r., B CyLeCTBYIOLLYO CTaTbO
6bln BBEAEH HOBbIM MYHKT 298.2, y>KecToumBLUKIA
OTBETCTBEHHOCTb 33 OPraHM3aLMIo U yyacTue B
HepaspeLleHHbIX COBpaHUsX.

CaHKUMKM 33 yyacTue BKIKOYAOT wTpadbl B
pasmepe 1500-3000 maHaTos (1900- 3800 aon-
napos); 140 ao 200 yacos o6LecTBEHHbIX paboT
unm o 15 cyTok aAMMHUCTPATUMBHOIO apecta.
JIvua, npu3HaHHbIe BUHOBHBIMK B OpraHM3aLmm
Takoro cobpaHus MoryT 6biTb oWTpacoBaHbl HA
15-30 Tbic. MaHaToB (19000 — 38000 fonnapos).
LWtpadbl 3a HapyweHue cT. 169 YK B HoBOM
penakumu (BCctynusLei B cuny ¢ 1 aHBaps 2013
I.) 32 OpraHM3aLuMI0 UK yyacTue B COBpaHUaX,
€C/n 3TO MOBNEKNO CYLLEeCTBEHHOE HapyLleHne
NpaB M 3aKOHHbIX MHTEPECOB rpaxnaH, Hbiau
yBenmyeHbl B 20-25 pas. Ecam yyectb, uto B Asep-
6aiigpkaHe MUHMManbHas 3apnnarta coctaBnser
125 maHartoB (160 gonnapos), cpenHemMecsyHas
3apabotHasg nnata — okono 400 maHatos (510
[0NNapoB), @ CPeAHUIA pasmMep NEHCMU NO BO3-
pacty - 167,7 maHatoB (213,7 ponnapos), — 3T1
HermoMepHble WTpadbl NOPOXKAAKT ele OHY
He3aKOoHHYH NpakTuKy. CyaebHble MCnonHuTenu
He3akoHHO 06palLaloT B3bICKAaHUE HA UMYyLLe-
CTBO JI1LL, HE CNOCOBHbIX BbINAAYMBaTh WTPAdbI.
Mpu Takux obCTONTENLCTBAX, KOTAA pa3Mepbl
WwTpadoB 3a y4acTue 1 opraHu3aLmio cobpaHmin
B 20-80 pa3 npeBbiIAOT CpefHUe AOXOLbl, CO
BCEM HaroToM BbISIBNAIOTCA UCTUHHbIE LieNn BBE-
[leHUS U3MEHEeHWI B COOTBETCTBYIOLLME CTaTbM
KoAI 1 YK: HoBble CaHKUMM NpeBpaLLatoT NpaBo
Ha cBoboay cobpaHuii B Unn30pHOE NpaBo.

BnugHue npakTtuku ECMY no cT. 11
Ha cuTyaumio B AsepbanmkaHe

Lo ceropHswHero aHa ECMY He BbIHECEHO HU
O[LHOTO peLleHns No NoBOAY HapyleHus cT. 11
EKTMY, noToMy uTo >xanobbl N0 NoBoAy AAHHOM
CTaTbu BbINKM HanpaefeHbl NUWb HELABHO U B
ECMNY ewwe He HavyaTa cTaams pasbupatenbcTea
1o AaHHbIM Aenam.

HecMoTpsi Ha CnoxwuBluylOCS CUTyauMmto, 3a
nocneaHuii rog Bo3pocsio Yncio cobpanuin. B
yncne OCHOBHbIX (akTOpOB — MpUBAMXKEHUE
npe3uaeHTCKUX BbIBOpOB U rMbenb conaaT B
apMmuu.

B xome 3TUX akuuMit HeKoTopble MpPU3bIBANM
K nopaye HoBbIX »anob B ECMNY B cBA3u c
HapyweHuaMu npae Ha ceoboay cobpaHui,
ycTaHoBneHHbix cT. 11 EKIMY, a 3anpetom
NpaBWUTENbCTBA Ha NPOBEAEHNE CODpaHuiA, He3a-
KOHHbIMW BMELLATENbCTBAMM CU1 6E30MacHOCTH
B MWpPHble COBpaHMs, HE3AKOHHbIMU apecTaMu
OpraHM3aTopoB M Y4acTHWUKOB COBpaHuit Lo
nnbo nocne NpoBeaeHNUs akLMA.
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CnoXKHO CKa3aTb, OKAXKYT 1N peLLeHNs, BbIHECEH-
Hble ECIMY, cyLlecTBeHHOE BANSHME Ha CUTYaLIMIo
B AsepbaiigxaHe, ocobeHHO BBMAY TOro, YTO
paHee BblHeceHHble nNpoTuB AsepbaiixaHa
peleHns No NOBOAY HAPYLWEHWI Pa3anYHbIX
crateit EKIMY noka He okasanu cyLiecTBEHHOro
B/IMSIHUS HA CUCTEMY YNpaBieHus u cynebHyto
CUCTEMY CTPaHbl.

Typan lapxubeiinu, opuct, Accoumnaums KOpucros
Asepb6aiipxaHa

JivkBupauusa
Accouvauuv
KOpeHHbIX Hapoa0B

KopeHHble Hapoabl Poccum
yTpayMBakT ronoc

AJJ,MMHVICTpaTVIBHbIVI cnop mexay MuHu-
cTepctBOM tocTUuMn PO u Accoumauner
KOpEeHHbIX U ManouncneHHbIx Hapoaos CeBepa,
Cnbupu n JanbHero Boctoka P® (AKMHCC n
[1B), npofonaBWwuiics B TeYeHMe NOCNefHUX
HECKONbKMUX MEeCsILLeB, SBCTBEHHO AEMOHCTPU-
pyeT faBfeHWe NPaBMTebCTBA Ha OpraHu3aLmum
rpaxpaHckoro obwecrea. AKMHCC u [1B PO B
KOHEYHOM cueTe HbIn10 pa3peLleHo BO30OHOBUTb
CBOI0 AesaTenbHocTb B MapTe 2013 r. B pe3ynb-
TaTe MeXAyHapOoLHOro AAaBNEHUS U NepecMoTpa
ycTaBa OpraHu3aumu, OfHAKO OpraHu3auuu,
OKa3sblBalolMe NOAAEPXKKY KOPEHHbIM Hapo-
[laM, HaxoaaTcs Noj OFPOMHbIM [JaBNEHUEM
CO CTOPOHbI BfACTei, pacnopsaMBLLUMXCA O
NPUOCTAHOBNEHUN AeaTeNnbHOCTM Accoumaumu.
B Hos6pe 2012 r. MUHUCTEPCTBO OCTULMUM
P® npuHano noctaHoBneHWe O MpekpaLLeHnm
featenbHocTM Accoumaumu. 3T0 pelieHue
6bl10 OCHOBAHO Ha «HECOOTBETCTBMM YCTaBa
OopraHusaumMmM nonoxeHusam denepanbHOro
3aKOHOAATENbCTBAY. 3aKpblTue Accoumauuu,
KOTOpas SIBNSIETCS BCEPOCCUICKOM 0bLecTBeH-
HOW HeMpaBUTENbLCTBEHHOW OpPraHu3aLImMu, CTano
CepbesHbIM YAApoOM AN MHOTUX KOPEHHbIX
HaponoB Poccum.

AKMHCC v OB P® - kpynHerwas HIMNO aons
KOpeHHbIX HapoaoB B PoCcum; 31O HaLMOHanb-
Hoe obbeanHeHue, npeacTasnsolee 41 manyo
rpynny KopeHHbix HaponoB Cesepa, Cnbupwm u
[anbHero Boctoka. KopeHHble Hapoabl, NpoXu-
BaloLLMe B OTAANEHHBIX MECTHOCTAX HA OFPOMHOW
TeppuTOpUK, NpocTUpatoLLeics oT MypMaHcka
o Kamyatku, 06bluHO He pacnonaratoT [oCTy-
NOM K MNOAWUTUYECKUM, aAMUHUCTPATUBHBLIM
1 npasoBbiM pecypcam, 1 AKMHCC u 1B PO
SBNSIETCS OLHWMM U3 OCHOBHbIX (GOPYMOB, Npea-
CTaBNSOLWMX UX UHTEPECHI HA PErMOHANbHOM,
denepanbHOM U MeXAYHAPOLHOM YPOBHSIX.
3a nocnesHue rofibl 06pas XM3HU KOPEHHbIX
HapoAOB M WCTOYHMKM XM3HeobecneyeHus
HaxoAsTCs Noj, Cepbe3HOi Yrpo30ii B pesynbrate
YCUNEHUs 3KCMyaTaumMm NPUPOLHbIX PecypcoB
B CEBEPHbIX PerMoHax — HanpuMep neca, Hedtu
1 rasa. 370 NpUMBOAMT K LUIMPOKOMACLUTaBHOMY
OTYYXXAEHUIO MCKOHHBIX 3eMeflb KOPEeHHbIX

HapoAoB M BblAaye YacTHbIM KOprnopaumsam
NULEH3MIA Ha 3KCNAYaTaLMio NPUPOAHbIX pecyp-
co. C poctom cnpoca Ha 31 pecypcbl AKMHCC
1 1B PO ctana o4HUM M3 OCHOBHbIX MFPOKOB B
NPOAOMKAOLMXCA HA MEXAYHAPOAHOM YPOBHE
neperoBopos 06 3KcnayatauuuM pecypcos
Ha TPaAMLMOHHbBIX TEPPUTOPUSAX KOPEHHbIX
HapogoB. AKMHCC u 1B P®, B 4acTHOCTH,
MrpaeT LieHTPanbHYo posib B MEXAYHapOAHOM
W MeXMpaBUTENbCTBEHHOM COTPYAHUYECTBE B
NoAsipHOM pernoHe. Hanpumep, B NPoLLNOM roay
AKMHCC 1 1B P® noanucana obuumanbHbii
LlOroBOp O COTpyAHMYecTBe C HopBexckum
bapeHueBbiM CekpeTap1aToM — OpraHusaume,
KOTOpasi NoAAEPXKMBAET ABYCTOPOHHEE COTPYA-
HuyecTBo Mexay Hopseruein n Poccuei.

3aKkpbiTMe Accoumaumm

KOPEeHHbIX Hapoaos,
BCEpPOCCUICKON
06LLeCTBEHHOW

HenpaBUTEbCTBEHHON

OpraHv3aLumn, CTano
Cepbe3HbIM y43apoMm
019 MHOMMX KOPEeHHbIX
HapogoB Poccun.

AKMHCC u 1B P® Takxke urpaet BaKHewLLyio
pofib B pasBUTUM U MOHWUTOPUHIE 33aKOHOLA-
TeNbCTBa WM WMCNONHUTENbHbIX Mep B cdepe
npas KopeHHbix coobwects. AKMHCC u 1B P®
cywectayeT 6onee 20 net. OHa 6bina yupex-
neHa B 1990 r. Ha lNepBoM cbe3ae KOpeHHbIX
HapopoB CeBepa. Bnocneacteum, B 1999 r.
Accoumaums 6bina nepeperucTpypoBaHa B
MuHuctepctee toctuumm PO B KayecTse
obLecTBEHHOM OpraHM3auuMn U noayy4nna
opuLUManbHbI  perncTpaLmMoHHbIA  HOMeEp.
B panbHeiwem el 6Gbln NpUCBOEH CTATyC
BCEPOCCUMMCKON HEMpaBUTENbCTBEHHOM opra-
HU3auMmM MuHucTepctBoM toctuumm PO, yto
[ano ee NpeAcTaBUTENSM MPaBO Ha3HAYeHUs
B ObuwecTtBeHHy0 nanaty Poccuu. Accoumaums
Heckonbko pa3s obpalanach Kk dheaepanbHoOMy
napnamMeHTy No BOMPOCY HEUCMONHEHWS MONO-
XeHul denepanbHOro 3akoHa 06 MCKOHHbIX
TEppUTOPUAX, UCMONb3YEMbIX ManbiMK rpyn-
namu KopeHHbix Hapogos Cesepa, Cubupu u
HanbHero Boctoka Poccuiickoin ®enepaumu.

3akpbitue AKMHCC u B P® npousowno
MMEHHO B TOT MOMEHT, Koraa paspabaTtbiBaeMblii
B HaCTOsILL,ee BpeMs NPOEKT POCCMICKOro 3aKOHa
06 ApKTuKe yCUAMBAeT BaXKHOCTb KOPEHHbIX
HapoAoB pernMoHa. B pesynstate BbIHYXAEHHOTO
npeKkpalLeHns LesTenbHOCTM 3ToW obLepoc-
CUIACKOM opraHu3aumnmn Accoumaums He cmorna
HanpaBWTb MpPEeANOXKeHUS K 3aKOHOMPOEKTY
denepanbHbiM OpraHam BnactM B MockBe,
y4YacTBOBaTb B OBOLIECTBEHHbIX COBETaxX Mpwu
denepanbHbIX MUHUCTEPCTBAX MW BbIABUIATLCS
Ha Bblbopax B O6wecTBeHHy0 nanaty Poccuu.

Accouunaums aBaxabl — 1 6e3ycnewHo — noita-
Nacb OCMOPUTL B CyAe pelueHne MUHUCTePCTBA
0 MPUOCTaHOB/EHUM ee AeaTenbHoCTU. Kak noa-
yepkHyn AmuTpuin bepexkos, BuLe-npesnaeHT
Accoumaumm, pelweHne 0 3aKpbliTum Bbl1o Npu-
HSTO HECMOTPSA Ha TO, YTo CaMO MuHUCTepCTBO
HOCTULMM TLWATENbHO NPOBepUo ycTaB Accoum-
auMmM Ha NpeaMeT COOTBETCTBUS dhedepanbHOMY
33aKOHOAATeNbCTBY W, KaK OTBETCTBEHHbIW
denepanbHblii opraH, yteepauio ero B 1999 r.
C tex nop ¢enepanbHOe 3aKOHOAATENBCTBO 06
06LLeCTBEHHbIX OPraHM3aLMsax He U3MEHUOCh.

AKMHCC » OB P® wupoko u3BecTtHa B
MEXAYHAapOAHbIX MPaBO3aLWMTHbIX Kpyrax
M Ha NPOTSXKEHUM MOCNEAHEr0 AecATUNEeTUS
6blna rosoCcoM 3a nNpaBa KOPEHHbIX HAPOAOB
B OOH. Takke AKMHCC u 1B P® gasnsetcs
OCHOBHbIM KaTasn3aToOpoOM COTPYAHMYeCTBa
MeXay KOPeHHbIMU HapoAaMu POCCUMIMCKOro
NoNIAPHOrO Kpyra “ [OpYyruMu MONAPHbLIMU
rocyaapcteaMu. 3Ta HenpaBUTENbCTBEHHAs
OopraHu3aLus MMeeT 0CobbIVi KOHCYNbTAaTUBHbIN
cratyc B SKOCOC u sBnseTcs oaHOW M3 LWecTn
OpraHu3aLMii KOPeHHbIX HapOAOB, UMEIOLLMX
cratyc [MocTosiHHbIX NpeacTaBuTeneit B ApKTu-
yeckoM coBeTe. bbiBWMIA BULE-Npe3nLeHT
opraHusaumm Masen CynsaHA3ura — U3BECTHbIN
B CTPaHe 1 3a pybexoM akTUBMUCT 3aLUMTbI Npas
KOpeHHbIX HapoaoB. OH 6bin uneHoM [MocTosH-
Horo ¢dopyma OOH no npobneMaM KOpeHHbIX
Hapogos B 2005-2007 ropax, a B Hactoswiee
BpeMs sBnsetcs yneHoM OBLecTBEHHOM nanatbl
P® un Pabouyen rpynnel OOH no Bonpocy npas
4enoBeKa M TPaHCHALMOHANbHbIX KOpnopaLuuii
W ApYrux nenosbix npeanpustuin. CynaHasura
yTBepxzaaer, 4to 3akpbitue AKMHCC u 1B PO
Npou30LLIO B TOT MOMEHT, KOraa desepanbHble
BIACTU BCe Gonblue CTanu BUAETb B KOPEHHbIX
Hapoaax HeyAoOHbIM aneMeHT Ang uenein pas-
BuTMA Poccun. Kak Hanucana no atomy nosoay
«HoBas raseta»: «/0em HO8bIl 3KCMEHCUBHbIL
8UMOK UHOYCMPUANU3AUUU CEBEPHBIX MePPUMO-
pudi. KopeHHble 561510mcs 00HUM U3 NOCAEOHUX
bapbepos Ha nymu Komnavuli u 2ocydapcme
K 00bblYe 3mux pecypcos, u eaue npuMeHuUms
cunosbie Memoodbl, UCNONL3YS U3bupamensHoe
npasocyoue, ymobbl He OM8eaeKameb AUWHUE CUMb,
8peMS U pecypcbl Ha nNepe208opsl ¢ KaKkUMU-mo
KopeHHbIMU. Kocmb 8 2opne — Hawa MexoyHa-
pPOOHas 0esmenbHOCMb»:.

Hecmotps Ha T0, uto Tenepb AKMHCC v [1B PO
MOXeT NPOAOIKUTL CBOKO paboTy, ee AesTenb-
HOCTb 6blna MPUOCTAHOBNIEHA MMEHHO B TOT
MOMeHT, korga depepanbHble BAACTU SIBHO
MbITAKOTCS OFPaHUYUTL AESTENbHOCTb OPraHu-
3auMi rpaxaaHckoro oblectsa B LENOM.

Xepemu XXunbbep, aoueHT, YHuBepcutet
BoctouHoro JlonaoHa

NpuMeyaHus

1. Hosas lasera, 2012, <Hapop Tonbko MeluaeT:
BrepBbie 06 3TOM 3asBNEHO OTKPbITO»
http://www.novayagazeta.ru/economy/55433.html
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CYOEBHbIE AEJIA MO NMPABAM YEJIOBEKA

CynenMaHoB
npotuB Poccum

3anpeT nbITOK, becyenoBeyHoro
UK YHUXKatoLWero obpalleHums

(No.32501/11) 22.01.2013
ECNY: pewweHue no cyuiectBy)

akTbl

asBuTENb NO 3TOMY Aeny - oTel, TamepnaHa

CynertMaHOBa, NpoxuBakowmii B po3HoOM
(YeyHs). Okono 11.30 ytpa 9 mas 2011 r.rpynna
13 BOCbMEPbIX BOOPYXXEHHbIX NOAEN B YEPHOM
yHMbOpMe npuexana Ha ABYX rpaAaHCKMX
aBTOMObOMAAX K MecTy paboTbl ero cbiHa. YcTa-
HOBWB IMYHOCTb TaMepnaHa, 3T BOOPYXKEHHbIE
NI0AM Havanu wu3buBaTb ero npuknagamu
aBTOMATOB, MOKA OH He MOTepsN CO3HaHuWe, a
3aTeM yBe3nu. 3To npousowsio B 20 MeTpax oT
OTAENEHUS MUIULIMK, B MPUCYTCTBMM HECKONTbKUX
CBUAETeNew, B TOM YUC/e, N0 CI0BAM 3a8BUTENS,
MWIMLMOHEPOB, KOTOPble HUKAK He BMeLLanunch
B npoucxoasuiee. 3asBUTENb NOXAN0OBancs B
opraHbl BAacTM M coobLun, 4To HanasWwMe Ha
€ro CblHa /ML 6bIAn TEMU Xe COTPYLHUKaMU
rocyAapCTBEHHbIX OpPraHoOB, KOTOPbIE 33 ABa LHA
[10 TOFO NOABEPITIM Er0 XKEeCTOKOMY 06paLLeHuIo.
OH TaKxXe COOBLUMA, YTO MO UMEIOLLENCS Y HEro
MHPOPMaLIMK ero CbiH YAEepPXMBANCS BNACTAMM
B cene Anxoi-Moxk. 3aaBUTENb TaKXe coobLwmn,
4TO A0 MOXMLLEHUS ero CblH HECKOMbKO pa3s
noaBeprancs Xectokomy obpaileHuto nop
cTpaxen. He 4OBMBLUMCE HUKAKMX LOCTOBEPHbIX
HOBOCTe¥ 0 CBOEM CbiHe,3asB1TeNb 06paTuCs B
ECMY c xxanoboit Ha HapyweHusi cT. 3,51 13 B
CBSI3M C TEM, YTO €r0 CbIH NOABEPICS XKECTOKOMY
obpalleHntio u Obll HE33aKOHHO 3afepXaH
COTPYAHMKAMM NPABOOXPAHUTENbHbIX OpPraHoB,
a TaKXe B CBS3M C TeM, YTO OpraHbl BNaCcT He
nposenu 3GdEKTUBHOIO pacciefoBaHuUs 3TUX
dakToB. 3as9BUTENb TaKXKe, B COOTBETCTBUM C
Mpasunom 39, obpatuaca C NpoleHUeM o
NpUMEHEHUU BpEMEHHbIX Mep, KoTopoe 6bi10
ynosnetsopeHo ECMY. Cyn notpebosan, 4tobbl
cnepoBatensM 6bin NpenocTaBieH MOJHbIN
poctyn B Kypuanoesckoe POBI, a Takxe,
4TO6bI ObIU NPUHATLI BCE MEPbl K TOMY, UTOObI
YCTaHOBUTb, COAEPXKANcs nu Tam TamepnaH. B
pesynbrate Mep, MPUHSATbIX POCCUICKMM NpaBu-
TeNbCTBOM, 6bINI0 YCTAHOBNEHO,YTO TaMepnaH He
copepxancsa B Kypuanoesckom POB/.

PelwueHue no cywectsy

ECIMY He ycTaHOBMA HapyLleHus CT. 3 B CBS3U C
)anobamu Ha ecTokoe obpaiieHne ¢ Tamep-
naHoM. HecMoTpsa Ha To, 4TO CBMAETeNbCKUe
nokasaHus 6e30roBOpOYHO LOKA3bIBANM, YTO
¢ TamepnaHoM xecToko obpalanuce, 6bi10
HEBO3MOXKHO 0Ka3aTb, YTO MMEHHO COTPYAHUKM
rocyAapCTBEHHbIX OPraHoB OblM BUHOBHbI B
3TOM. Metowmecs AoKasaTenbCTBa CoaepXanum
LW 06LLee onncaHue BUHOBHbIX, B KOTOPbIX He

6bI710 YKa3aHMA Ha 3HAKK OTIMYKS UK Apyrue
NpU3HaKM, N0 KOTOPbIM MOXHO Bb110 Bbl YCTaHO-
BMTb MPUYACTHOCTb FOCYAAPCTBEHHbIX OPraHoB.
B yacTtHocTH, BO Bpems cOBbITUI He AelACTBOBAN
KOMEHOAHTCKMI 4Yac, a Takxke Kakue-nubo
noao6Hble OrpaHMYEHUs Ha MNepenBUKEHUe
rpaxpaHckux asTomobuneit. Mostomy ECMY He
YCTaHOBMN HapyLUeHus CT. 5.

OpHako B CBA3M C HENPOBEAEHMEM BNACTAMMU
3 PEeKTUBHOIO paccnefoBaHUs 0b6CTOATENbCTB
XecTtokoro obpaleHus ¢ TamepnaHoM 6bii10
YCTaHOB/IEHO HapylleHue cT. 3. HecmMoTps Ha
TO, YTO BNACTW B TEYEHWE roAa NPOBEU 3HaUM-
TeNbHOE YMCNO CIeACTBEHHbIX MEepOonpUITUiA,
3TO paccnefoBaHue He 6blno TWATENbHbIM,
cTapaTtenbHbiM U 3ddekTuBHbIM. B yacTHoCTH,
HeKoTOopble BaXHellune CnefcTBEHHbIE MEpo-
npusaTus Obinn NpoBeaeHsl C KHe0ObICHUMbIMU
3aflepXXKaMu», B TOM Yncie: COTPYAHUKM NPaBo-
OXPaHMUTENbHbIX OPraHoB, KOTOPbIX 06BUHUI
3a9BUTENb, BbI/IM 4ONPOLLEHbI INLLL Yepes MecsL,
nocne cobbITUit; CBUAOETENN — COTPYAHWUKM
MUAKULMK BOODBLLE He BblnK AOMPOLLEHBI; 0CMOTP
MecTa NpoMCLLECTBMS 6bin MPOM3BELEH TONbKO
nocne TpeboaHuns ECMY, HanpaBneHHoro 29
uions 2011 r. B cooTBetcTBMM C [Mpasunom 39
(BpeMeHHble Mepbl). Kpome TOro, COTpyAHMKM
NpaBOOXPAHUTENbHbIX OPraHoB, LONPOLLEHHbIE
B MeCTe COAepXaHus Nof CTpaxen, bbinm Temm
e COTPYAHMKAMM, KOTOpble NPeLnoNoXUTENbHO
Hecnu OTBETCTBEHHOCTb 38 HE3aKOHHOE 3aaep-
»aHue TamepnaHa. ECMY oTknoHUN BO3paxeHue

NpaBWUTENbCTBA O HEMCYEPMAHUM 3asIBUTENEM
BHYTPUIOCYyAAPCTBEHHbIX CPeacTB 3alWmThl (B
YaCTHOCTY, anobbl B CyL, HA PELIEHWs Cneq-
CTBEHHbIX OPraHOB), BbIPAa3MB COMHEHWE B TOM,
4TO 3TU CpeAacTBa GblIM CMOCOBHbI UCMPaBUTb
orpexu CneacTaus.

ECMY noctaHoBun, 4to B Aene oTcyTCcTBYyeT
OTAENbHbIM BOMPOC, CBA3aHHbIA €O CT. 13, u
npucyamn 3assutento 12,500 eBpo HemaTtepu-
anbHoro yuwepba.

KoMMeHTapuu

[NlaHHOe pelueHune cneayeT NMHUM NpeLLEeAEHTOB,
B KOTOPbIX YKa3blBaeTCs HA Cepbe3Hble Heao-
CTaTKM NpU pacciefoBaHUm roCcyaapCcTBEHHbIMU
OpraHamu HapyLueHuI NpaB YyenoBeka B YeuHe.
Takxe 3TO [eNno HanoOMMHAEeT O BaXHOCTU
akTUYecKkux AeTtanei Npu LOKa3bIBaHUU Npu-
YaCTHOCTM K HapyWeHWaM COTPYLHMKOB
rocyAapcTBeHHbIX opraHoB. OfHako CTpaHHO,
4TO B OLHOM W3 peakux aen, B kotopbix ECMY
YAOBNETBOPUA MPOLIEHUE O NPUMEHEHUU Bpe-
MEHHbIX Mep U pacnopsamncs o NpoBefeHUn
CNencTBeHHbIX MeponpuAaTUIA B FrOCyAapCTBEH-
HOM yupexzaeHUn cofepXKaHus Mof CTpaxen ¢
Lie/Ibl0 YCTaHOBUTb, HE COAEPXKANCS U TaM CblH
3assutens, Cya BNOCNeACTBUM He 0BHApYXun
DOCTaTOYHbIX A0KA3aTeNbCTB A5 TOro, YTOObI
YCTaHOBWTb, YTO BUHOBHbIE BbINN COTPYAHMKAMM
rocyAapCTBEHHbIX OPraHoB.

Jkcneptbl OOH no npaBaM 4YenoBeka
pekoMeHAvIoT Poccumn OTKIOHUTD
3aKOHOMPOEeKT 0 nponaraHge

roMmocekcyasiuamMa

heBpang 2013 r. rpynna SKCNepToB Mo

npaBaM YenoBeka O0H BbiCTynuna C 3asB-
NIeHVeM, B KOTOPOM Mpu3Bana pPoCCUNCKMX
3aKoHoaaTenel He NPUHUMAaTh 3aKOHONPOeKT
0 BBEAEHUM aAMUHUCTPATUBHBIX CaHKLIMIA 33
TaK Ha3blBaeMyl «mnponaraHgy roMocek-—
cyanusMa» cpeav HecoBepLUeHHOMETHUX.
3aKOHOMNPOEKT BblN NPUHAT B NepBOM YTeHUN
B HWKHe nanare poccuiickon Oymbl 25
aHBaps 2013 r. 388 rosocamMm NpoTVB O4HOMo
Y NPV OAHOM BO34epKaBLLIEeMCS.

B rpynny skcneptoB OOH Bowv cneuyy-
anbHble AOKIaAYvKY No BonpocaM ceoboab
BbIPaXXBHUA MHEeHUs, MNpaB03aLLUTHUKOB,
KYNbBTYPHBIX NpaB M NpaB Ha 340poBbe. B
3asB1eHnM rpynnbl ocobasi 03aboYeHHOCTb
BblpaXaeTcd B CBA3W C OTCYTCTBMEM B
3aKOHOMPOeKTe PasyMHbIX U 06beKTUBHbIX
KpUTEpVEeB A5 OrpaHnYeHVst cBoBob! Bbipa-
XXEHUS MHEHUS, a TakKXe HeoaHO3HaYHbIX
(QOPMYSIMPOBOK MpoekTa. Takagd HeogHo-
3HaYHOCTb, MO B MHEHWIO, MOXET He TOJIbKO
NMPVBECTU K MPVYIMEHEHWIO CaHKLIMIA NpoTvB

Tex, KTo npoceellaet JITBT-coobLecTso no
BOMPOCaM CeKcyasibHoro Y penpoayKTVBHOMO
3[10Pp0BbY, HO U NOAOPBaTh NPaBo AeTel Ha
[O0CTYN K MHopMaL/M1 0 300p0BbEe U YCUIUTL
CYLLIECTBYIOLLVE NpeaybexneHns.

CneuvanbHblii O0KNaO4YvK No BONpocy O
NONOXKEeHUM NpPaBO3aLUUTHUKOB Maprapert
Cekarrbs 3asBuna, YTo B Cflydae NpUHATUS
3TOT 3aKOHOMPOEKT «YyCy2yBUm yKe CIIOKHYH
o6cmaHosKy, 8 komopol pabomarom npaso—
3QUUMHUKL, 0NOpo4YUs Ux pabomy u cdesnas
UX MULLEHbIO 8715 3any2usaHUs U Hacusus),
KaK yKe HedasHo Npou30w/1o 8 Mockses.

3aKOHOMPOEKT CTaBUT CBOEW Lienblo 3anpe-
TWUTb NPOBEAEHVIE MePONPUATUI B NOAOSHXKY
npaB roMocekcyanoB B Poccuiickon Pene-
pauuMM v npegycMaTpuBaeT LTpadbl a4
YYACTHWKOB W 0praHy3aTopoB, HapyLUaoLLmX
3TV Mepbl. ON9 NPUHATUS 3aKOHOMPOeKT
JI0/HKeH NpoWTY eLle ABa YTeHvs B [yme u
3aTeM Nony4vTb oao6peHve Coseta Penepa-—
UMM [0 NOANUCaHUA NPe3naeHToM MyTUHbBIM.
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Acap6evnu u
apyrue npoTus
AsepbangkaHa

[NpaBo Ha cnpaseanueoe
pa3bupatenbcTso

(N2 3653/05 u.1.n) 11.12.2012
(ECINY: pewweHue no cylecTsy)

dakTbI

[MHHAALATb 3asBuTenen Obln y4acTHUKaMu,

a HeKOTOpble,Kak YTBepXAanoch,— OpraHu3a-
TOpPaMM HeCAHKLMOHUPOBAHHOW AEMOHCTPALIUM
npoTecTa NpOTUB pPe3y/bTaToB NPe3nUAEHTCKUX
Bblbopos 2003 r.,npowepwert B baky 16 okTa6ps
2003 r. Mo coobuieHnsm, Tonna NpoTecTyLWmX,
WweaLas no HanpaBeHUIO K MIAaBHOM NnoLLaam
roposa, 1o0Mana MalluHbl, HAHOCUNA yuiepb
30aHMSM U NpOYEMy rOpOACKOMY UMYLLECTBY,
a TakXkKe Hanagana Ha COTPYAHMKOB MUAULIMM.
Mo3pHee Ha NnoWaab CTAHYIUCh Creunoapasae-
NEHUs MUIMLMM U BOEHHOCNY)XKALLME B LUNEMAX,
BOOPYXXEHHbIE WMTaMK U AybuHkamu. Mexay
TONMNO U MUAULMEN MPOU3OLLIU CTONKHOBEHMS.
B pe3ynbrate GblAM apecToBaHbl COTHU NOAEN,
B TOM YMC/Ie U 3a8BUTENU, KOTOPbIE BblIN OCYX-
[leHbl B COOTBETCTBMM C YrONOBHbIM KOAEKCOM
3a «OpraH13aumio obLLecTBEHHbIX 6eCnopsaKoB
WK y4acTUe B HUX» U «MPUMEHEHUE HACUIUS
B OTHOLIEHWUMU COTPYAHUKOB rOCYAAPCTBEHHbIX
opraHoB». OnHoro u3 3assuTenen, Mnorapa
Nb6parnmorny Annaxsepgmesa (N2 36083/05),
npeactaensan npod. bunn baypuHr npu noa-
nepxke EHRAC. AnnaxeepaveB BO3rnaBnsn
Heckonbko HIO, a Takxke 6bl1 penakTopom
KYpHana U UMaMoM MedeTH «[KyMas, 3aKpbIToi
Bnactamu Asepbaioxara. OH yTBepxzaan, uto
yluen ¢ AeMOHCTPaLmMM 1o Havana 6ecnopsakos
1 Habnopan npoucxoasiiee Ha paccTosHUK. Tem
He MeHee, ero NpoLepXanu nog CTpaxen Tpu
MecsLa, 3aTeEM 0CyAMAM 33 BbllUenepeyncieH-
Hble NPEeCTyniIeHNs U NPUTOBOPUIIN K NIULLEHUIO
cB060bI CPOKOM Ha NATb NeT yC10BHO. [purosop
Obls1 OCTaBNEH B CMAE B aNeNNsLMOHHOM MHCTaH-
LMK - NOCNE CNYLWAHKS, NPOLOHKABLLIErOCS BCErO
HEeCKO/IbKO MWHYT. 3asiBUTENIU XKaNoBaAMUCh Ha
HapylueHMe CBOero rnpaBa Ha cnpaBenvBoe
pa3bupaTenbCTBO B COOTBETCTBUM C MYHKTaMM
1u3(b) - (d)ct.6.

PewweHne

ECIMY ycraHoBWA HapyLieHWe NpaBa Ha CrpaBes-
nuBoe pa3bupaTenbCcTBO B COOTBETCTBMM CO CT. 6
(1) B coyetanuu co ct. 6(3)(b-d). B ocobeHHocTH
ECMNY 6bin 03aboyeH pasnuuHbIMM HepOCTaT-
KaMW, KacaloLmMUCs NPUHATUS U UCCNefoBaHNUS
[l0Ka3aTenbCTB B X04e CyAebHOro npouecca Hag,
KaXxablM 13 3asBUTENEN,a TaKKe HEA0CTAaTOYHOM
060CHOBAHHOCTbI OBBUHWUTENbBHBIX NMPUrOBO-
pOB, BbIHECEHHbIX HALWMOHaNbHbIMK CyAaMu. B
4aCTHOCTH, BCE MPUrOBOPbI MPenMyLLECTBEHHO
OCHOBbIBAZINUCb HA 3afBNEHUAX HECKONbKMX
COTPYAHMKOB MUAMLMU UNU BOEHHOCTYXKALLMX.

Heckonbko cBupaeTeneit 06BMHEHUS TakxKe 6e3
YBXKUTENbHBIX MPUYMH HE IBUNUCH Ha CTYLIAHMS.
ECMY ycoMHMNCS B TOM, YTO HaLMOHAbHbIE CyAapl
NPeanpuUHANKM AOCTATOYHbIE yCunua ans obe-
CrneyeHus SBKM B CyA, 3TUX CBUAETENEN, a Takxke
B CYLWEeCTBOBAHMU WMHbIX CNOCOOOB OLEHUTb
[LOCTOBEPHOCTb MX 3as1BJIEHUIA. XOTSI, BO3MOXHO,
NPpUroBOpbI B OTHOLUEHWUW 3asiBUTENEN OCHOBbI-
Ba/IMCb He TOMbKO (M B peluatolleit cTeneHm) Ha
3asBNIEHNUSAX 3TUX HE SIBMBLUMXCS CBUAETENEN, B
CBeTe pas/inyHbIX fedeKkToB pa3bupaTenbcTea
ECIMY cuen, 4yto 3TM HepoCTaTKM MOBAUANIM Ha
peanu3aumio 3agBUTENSMM NPaBa Ha 3aLUMTY.
Takxke HekoTopble 3asBuTenu (He r-H Annax-
BEpAMEB) M3HAYa/IbHO He MOoMyYMnM JocTyna K
IOPUAMYECKOW NOMOLUM, B pe3ynbTaTe Yero ux
npaBy Ha 3awuTy HbiN TakXKe HaHeCeH YPOH.

ECMY oTMeTMn MHOro4YMC/IeHHble 3asBAEHUS
cBuaeteneit U MoACYyAMMbIX O TOM, YTO MX
NPUHYXAaNW AaBaTb NOKa3aHWs NpoTuB cebs,
2 HaLMOHANbHBIMK CYiaMM 3TU 3asBNEHUS NpU-
HUManncb 6e3 ONONHUTENBHOMO UCCEN0BaHMS.
Kpome TOro, HU OAMH M3 npoueccyanbHbIX
neeKToB He Bbln MCMpaBieH anennsALUOHHbIMU
cynamu. HecMoTps Ha TO, YTO BbllWEHa3BaHHble
HapyLeHWsi B Pa3NINYHOM CTEMeHU 3aTPOHYIU
3assutenen, ECMY cuen, 4to Kaxaoro M3 HUX
KOCHYNIMCb, MO KparHeW Mepe, HeKoTopbie U3
3TUX AedEeKTOB.

Takxke ECMY yctaHoBuUn Hapywewue cT. 4. Mpo-
ToKona 7 (NpaBo He MOABEpraTbCs OCYXAEHUIO
MW HaKa3aHMUIO ABaX[bl) B OTHOLIEHWU OAHOMO
U3 3asBuTeneu, r-na MamMMapoBa, NOCKONbKY
OH BbI1 OCYXAEH MO OLHWUM U TeM Xe dakTam B
QAMUHUCTPATMBHOM M YrONIOBHOM MOPSAKe.

Kaxpomy n3 3asButeneii 6bin10 NpUCYXAEHO
ot 10 po 12 TbiC. €BPO KOMMEHCALMMN HeMa-
TepuanbHoro yuwepba. I-Hy AnnaxsepauneBy
6b1n0 npucyxaeHo 10 Tbic. eBpO KOMNeHcauum
HeMaTepuanbHoro yulepba.

ABxaaoBa U
apyrve npoTvse
Poccuv

(N2 47215/07) 14.03.13
(ECMY: peweHune no cywecrey)

akThbl
33ﬂBMTe}1M - MaTb U cecTpbl r-Ha ABXafoBa,
npoxuBatlwme B Ypyc-MaptaHe (YeuHs).
PaHHuM yTpoM 24 anpensa 2001 r., korga r-H
ABXafoB M €ro Cembs HaxoAMnuCb [LOMa,
HEeCKONIbKO BOOPYXXEHHbIX tofei B kaMydnske
BOLU/M, HE HA3BaBLUMUCb, M 0BObICKANM 3aaHMe.
3Tn noau BbiBeNU r-Ha ABXafoBa M yBE3NU B
O[IHOM W3 BOEHHbIX aBTOMOGUNEN, npunapko-
BaHHbIX Ha ynuue. C Tex nop ero He sugenu. B
Ty K€ HOYb MYXXYMHAMM, COOTBETCTBYHOLLUMU

3TOMY OMUCaHUIO, BbINO 3aAEPXKAHO HECKO/bKO
MOJNOAbIX YeYeHL,EeB, KOTOPbIX YBE3NM KyAA-TO B
BOEHHbIX MallMHaXx. HekoTopble U3 3TUX MONO-
LbIX JTI0AEN No 0cBOBOXAEHUM paccKaszanu, yTo
WX YBE3NU B BOEHHYIO 30HY. 3a8BUTEbHULbI TYT
e coobwmnum 06 MHUMAEHTE M BNOCIEACTBUM
HeoAHOKPaTHO obpalLannch C kanobaMu Ha
MOXMLLEHUE CBOETO CbiHA M 6paTa. HecMoTps Ha
3TO C/1ef0BaTeNb NOCETUI MX AOM TONIbKO Yepes
[1Ba MeCALA Nocne NoxXULLEHMS.

3a9BUTENN KANOBANUCh HA HapyLIeHWs CT. 2
(NpaBo Ha >W3Hb), CT. 3 (3anpeT nbiToK, bec-
4eN0BEYHOr0 MK YHWXaloLero obpalieHus),
CT. 5 (nMwenmne ceobopabl) u ctT. 13 (npaBo Ha
3 deKTMBHOE CPEACTBO 3aLUMThI).

PewweHne

ECMY noctaHoBMA, YTO B OTHOLIEHUM T-Ha
ABxapoBa 6bi10 JonylweHo MaTepuanbHoe
HapyweHue CT. 2. 3asBuUTennM CMOMIM Npo-
[eMOHCTpUpoBaTb prima facie Hanuuue
[l0Ka3aTeNbCTB BUHOBHOCTU MpeAcTaBuUTenei
rocyaapctea B ero ucyesHoseHuu. B uvact-
HOCTW, OHW OCHOBbIBAICb HA OMUCAHUAX ITUX
noaen, ux aBToMobunen, B KOTOPbIX OHM
nepeaBuranncb BO BpeMs KOMEHAAHTCKOro
yaca, ¥ NOATBEPXKAANNCH TEM, YTO B Ty K€ HOYb
NPy aHanoruyHbix obcToaTenbcTBax 6Obian
3afepxaHbl 1 apyrue noau. [paBuTensCTBO He
CMOI/I0 UCMONHUTL CBOE BpeMs [OKa3biBaHWS,
npeactasne ybeauTenbHoe anbTepHaTUBHOE
o0bbsicHeHMe. B cBs3n ¢ HeapHeKTUBHOCTLIO
paccnenoBaHus 6bl10 YCTaHOBNEHO OTAENbHOE
HapylleHMe NpoLLeccyanbHOro acnekra CT. 2.
Xots yronosHoe geno 6bi10 3aBEAEHO NULLb
cnycta Tpu Mecsua nocne noxuiennsa, ECMNY
He CMOr YyCTaHOBMTb OTBETCTBEHHOCTb FOCY-
[apcTBa 3a nepuog ¢ 24 anpens no 25 mas
2001 r., nOCKONbKY 3asiBUTENN He NpeaCTaBUIIM
[LOKYMEHTasbHbIX [0Ka3aTenbCTB 0bpaLLeHums ¢
Xanobamu (kaK yCTHbIMU, TaK U MUCbMEHHbLIMM)
3a 3T0T nepuog. TeM He MeHee, nocne 25 Mas
2001 r. npowno elwe ABa Mecsaua, Mpexae Yem
6b1n0 Havyato cneacreue. Kpome TOro, Hapsaay
C ApYrMMM Orpexamu CnefcTBusi, He 6biin
[ONpOLUEeHbl BaXHeNIKne CBUAETENU, HE Bblan
NpeanpuHATbE NOMbITKU UAEHTUDULMPOBATb
BOEHHble aBTOMOOWAM, YCTAaHOBUTb NNYHOCTb
BOEHHOC/TYXALLMX, NPUYACTHBIX K COBLITUAM,
WM OCMOTPETb BOEHHYIO 30HY, B KOTOPYHO, Kak
yTBEPXAAN0oCh, OTBO3UAN NoxXuLLeHHbIX. ECMY
TaKXe MOCTaHOBWA, YTO AyLIEBHblE CTPaAaHuS,
nepeHeceHHble 3asSBUTENbHULLAMU B pe3ynbTaTe
OTCYTCTBMS CBEAEHUIN O cynbbe UX poAcTBeH-
HMKa, NpeacTaBAaoT coboM HapyweHue CT. 3,a
Henpu3HaHHOe cofepXaHue Nog, CTpaxen r-Ha
ABxapoBa aBnSeTCA 0C0H0 TAKKMM HapyLLEeHUEM
ct. 5. Kpome TOr0, 661110 YCTaHOBNEHO HapyLue-
Hue cT. 13.

ECMY npucyoun nepBoi 3asBUTENbHULE
(MaTepwu) 45 TbiC. eBPO KOMMEHCALLMU HeMaTepu-
anbHOro yuepba,a oCTaNbHbIM 339BUTENBHULLAM
(cectpam) coBmecTHO 15 ThiC. eBpoO.
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CyaebHas 3aliuTa nNpaB YyesioBeka B
KoHeTuTyuuoHHoM Cyage PO

Mex(quapoﬂHaq HIMO «Memopuan» v ee NpaBo3aLUMUTHbLIN LEHTP B
naptHepcTtBe ¢ EHRAC BenyT gena B EBponeiickoM cyae no npaBaM
vyenoeeka (ECMY). ML, «MemMopuvanm» Ha4yas 3aHUMaTbCA BeAeHVeM Takux
nen B 1999 r, korga, cnyctsa rog nocie patugukaumm Poccven EKMY,
Bnagvmup MyTuH pasBsisas BTOPY YeYeHCKYH BOVHY.

CaM «Memopuan» 6bl1 co3gaH B gHBape 1989 r, Korga HecKosbKo
COTEeH [eneraToB 0CHoOBaAW BrecoisHoe A06poBo/bHOE UCTOPUKO-NPOo-
CBEeTUTE/IbCKoe 06LLeCcTB0 «MeMopuany, o6beavHMBLLEE pervoHasibHbIe
OpraHvsauumy, geiicteoBaBLUMe B Poccuu. Tonbko B 18992 I k onpeaeneHuo
«VCTOPUKO-MPOCBETUTEbCKAs» A06aBUN0Ch CA0BO «NPaBo3alluUTHas.
[o cerogHsALLIHero aHs B NpaBneHve «MemMopuranay BXOOAT He tpUCTbI, a
VICTOPWKY, eCTeCTBOBeObl U unocodsbl. [epBbiM npeacenaresieM ero 6bis
HV3UK-S0epLIVK 1 NepBonpoxoael, NpaBo3allMTHOro OBUXeHVs AHgpei
Caxapos. OCHOBHOV 3a4a4eit, KoTopyo nocTaswio cebe 06LLecTso, bbino
CoxpaHeHvie NPaBaMBOI NaMsATh 0 penpeccusx B CCCP v 06 vx xepTeax.

37a paboTa NpoAo/MHKaeTCa — B NepBy 04Yepedb B CBA3U C COBbITUAMM B
YeyHe  Ha CeBepHoM KaBkase.

B Poccuu, Kak 1 B BpuTaHuy, rocyaapcTeo AenaeT Bee, YTobbl ero rpasHbie
TaliHbl HE CTanun O0CTOSHWEM racHocT. OgHako cT. 13 3akoHa PP «0
rocyOapCTBeHHoW TarHe» oT 21 wiong 1993 . TpebyeT paccekpeyvBaHug
MHMOPpMaLMM No uctedeHuy 3@ neT, Kak 1 B bputanuu. MNpognexHve 31oro
CpOKa BO3MOXHO TOSIBKO MPY HANUYUU UCKIIDUAUTEbHbIX 0BCTOATENLCTB.

BecHoli 2012 1. egepanbHag cnyxba 6esonacHoct (PCE) oTkasana
HukuTe MeTpoBy?, 3aMecTUTeNto npeaceaaresns Hay4YHo-MHopMaLMOHHOMo
Y MNpOCBETUTENbCKOro LeHTpa «MemMopuas» U U3BECTHOMY UCTOPWKY, B
03HaKOMJIBHUM C TpeMs NpukasamMy MUHUCTepCTBa rocydapCTBeHHOW
6e3onacHocTv (MIB) CCCP, KoTopble Bbiv eMy Hy>HbI 419 UCenenosa-
HUS geatensHocTy areHToB HKBO-MIB B lepmMaHum B 18945-1953 rogax.
DCB yTBEPKAANa, YTO 30-NETHUA CPOK A9 paccekpedvBaHvsa credyet

Cratbs npopoykaeTcsa Ha cTp. 13 >

KacbiMaxyHoB 1 CanbaTtanoB npoTuB Poccum

(N2 26261/05 1 26377/06) 14.03.13 (ECMY: pewwenune no cyuiecry)

PeLLeHVe 3aKpbio NyTb NtoBbIM HOBbIM >Kaﬂ068M,

CBA3aHHbIM C OeATeNIbHOCTbI0 X136 yT-Taxpup.

33ﬂBVIT€‘J1M »KaNnoBasMCb HA TO, YTO MUX OCYX-
[LeHME 3a YIEeHCTBO B TpaHCHALMOHA/bHOM
MCNaMUCTCKOW NONUTUYECKOW OpraHu3aumu

«Xu36 yT-Taxpup» Hapywaet cT. 7 1 9-11 EKMY.

hakTbl

Y nepsoro 3asBuTens goma bbina obHapyxeHa
nutepatypa «Xusb yt-Taxpup», B pesynbraTe
yero OH Obl1 OCyXAEH 3a coaeilcTBue Tep-
pPOPUCTUYECKON AEeATeNbHOCTM U CO3AaHUe
npectynHoro coobuiectsa (B COOTBETCTBUM CO
cT.205(1) B ee TorpawHei pepakumm u 210 Yro-
noBHoro kogekca P®). Bropoi 3assutens 6bin
ocyxaeH no ct. 205 (1) YK,a Takxe no ct.282 (2)
YK 3a opraHu3aumio 1 yyactue B AesTeNbHOCTU
3KCTPEMMUCTCKOM OpraHu3auuu, 3anpeLLeHHom
B cyne6bHOM nopsake. 3TM ABa npuroeopa
6blM BbIHECEHDBI NOCNe pelleHus BepxoBHoro
Cyna P®, koTopblii B 3aKpbITOM 3acefaHun 14
despana 2003 r. 3anpeTun LedTenbHOCTb psaa
OpraH13aLuii, B ToM yncie «Xusb yr-Taxpup», u
06bABU MX HE3aKOHHBIMU TEPPOPUCTUHECKUMU
opraHusaumuamu. Pewenune BepxosHoro Cyna

Ha TOT MOMEHT He ObII0 OrNaLeHo, a NepeyeHb
3anpeLLeHHbIX opraHu3aumii 6bin obuLManbHO
obHapoaoBaH Tonbko B 2006 T.

PewieHue no cywiecTey

ECMY noctaHoBMA, 4TO NPUrOBOP B OTHOLLEHUM
nepBOro 3asBUTeNs He B MONMHOW Mepe 6bin
obycnoBneH BbIBOAAMM pelleHus Bepxos-
Horo Cyma ot 2003 r. dnemeHTbl cocTaBa
NpecTynneHui, CBs3aHHbIX C TEPPOPU3MOM,
6b17M onNpeaeneHbl B COOTBETCTBUM C AEWUCTBYHO-
LLMM 33aKOHOAATENbCTBOM, B TOM YMC/Ie 3aKOHOM
«O NpoTUBOAENCTBMM TEPPOPU3MY», U MOITOMY
6b1711 B LOCTAaTOYHOM Mepe AOCTYMHbIMU 1 Npea-
ckasyeMbiMu. OpgHako ECIMY cuen, yto peleHune
BepxosHoro Cypa ctano ofHMM U3 Hemocpen-
CTBEHHbIX (AKTOPOB OCYXAEHMS BTOPOro
3assuTens no ct. 282 (2) YK, kak Toro Tpebyet n
CaM TeKCT 3Toro nonoxeHus. Mockonbky conep-
aHue cynebHoro 3anpeta 6bl10 06HapoAOBAHO
Wb Nocne BblIHECEHMS NPUroBOPa BTOPOMY
3asBUTENIO, OH He MOr MpenBUAETb, YTO €ro
YneHcTBO B «XM36 yT-Taxpup» MOrno nosneyb

3a cob0V YronoBHY OTBETCTBEHHOCTb NO CT. 282
(2) YK,n noatomy B ero gene 6bin0 ycraHoBNeHO
HapyLieHue cT. 7.

Yro kacaeTcs xanob no ct.9-11 EKMY, 7o ECMY
cuen pesTenbHoCTb «Xn3b yT-Taxpup» npoTMBo-
peyauwen ayxy u ueHHoctam EKMY no cmeicny
cT. 17 1 n03TOMY NOCTAaHOBUA, YTO 3aSBUTENN HE
BNpaBe 3aaBnaTb Xanobbl no ct. 9 - 11. B vacr-
Hoctu, ECTMY ykasan Ha 3asBneHus opraHmsaumu,
HOCALLME aHTUCEMUTCKMUIA XapaKTep, Mpu3blBbl
K HAaCUAMIo, OTpULAHME el AeMOKPATUYeCcKoro
npouecca kak cnocoba npuxoaa K BAactv u
NpeasioXXeHns 0 BBeLEHMM NPaBOBOro Nopa-
nm3Ma m o wapwmarta. Takke ECMY nocrtaHosun,
4YTO B JINCTOBKaX, KOHPUCKOBAHHbIX AOMA Y
3aaBUTeNen, CoaepXanunch Npu3blBbl K HACUAUIO.

KoMmeHTapwui

T0 nepBoe pelleHune, CBA3aHHOE C CyaebHbIMU
npoueccamu Hag YneHamu «Xusb yt-Taxpup»
B Poccuu. INo cyTu, 310 pelueHune 3aKpbiio nyTb
Nto6bIM HOBBIM anobam Ha Hapywenus EKMY,
CBSI3aHHBIM C feaTenbHOCTbI0 «Xu36 yT-Taxpup»,
3a UCKNIOYEHMEM Kanob Ha NpUroBOpbI, BbiHe-
ceHHble o aBrycta 2006 ., unm xe CBA3aHHbIX C
npobaeMaMmn pocCcUinCKoM CUCTEMBI YTONOBHOMO
NpaBoCyAns B LLEENOM.
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OTCYUTBLIBATL C ceHTabps 1993 r, Korga heaepasbHbIi 3aKoH BCTYNW B
CUY, Y NO3TOMY AOKYMEHTbI ByayT OTKPbITbI TOMBKO B 2023 1. MOCKOBCKUIA
ropoACKol cya v BepxoBHbiv Cyg P®, kyaa MeTpos 06patvics ¢ xanoboi,
nogaepanv nosvumi PCB.

[1eTpoB Takxe CocIasncs Ha CoOOTBETCTBYIOLLIEe NONOXKEeHWe 3akoHa 1993 T,
cornacHo kotopoMy CE He MMena NoHoOMouUMiA Npoas1eBaTb 3@-NeTHWU
CPOK. TaKUMM NOMHOMOYMAMM 06134aeT MnLLb MeXBeaoMCTBEeHHas KOMUC-
CYS MO 3aLUMTe rocTaliHbl, BO3rnasngemMas anyHo MNpesvageHToM, u BCE He
o6pallianack K KoMuccum 3a paspeLLeHmem.

[-H MeTpoB o6paTuica B KOHCTUTYLMOHHBIM Cya Poccuiickon PepepaLmym.
B cBoem OnpeneneHny ot 22 Hosbps 2012 1, onybavKoBaHHOM 14 aHBaps
2013 r, Cya OTKIOHWAN ero xanoby®. OaHaKo, HeCMOTPS Ha 3T0, B CBOEM
o6ocHoBaHuM Cya NpoBO3riacusl, 4To B ByKBaslbHOM NpoYTeHun CT. 13 (4)
3akoHa «0 rocyaapeTBeHHOV TaliHey 03HadaeT, 4To 3@-1eTHWIA CPoK AaB-
HOCTW NPUMEHSeTCs K MHOpMaLIY, 3aceKpedeHHoM Kak Ao, Tak 1 nocne
BCTYN/IEHWS 3aKoHa B cusy. Cya NoATBepann NpaBo rpaaaH 06pallatses B
MCE v gpyrvie rocyaapcTBeHHbIE OpraHbl N0 UCTeYeHWN 3@-N1eTHera Cpoka
[OaBHOCTU C AaThl MH(OPpMaLUN.

BebcaiT Rights in Russia NpoOKOMMEHTMPOBan 310 creayoLivM o6pasom:
«KoHCTUTYUMOHHBIV Cya nogaepxan oblectso «Memopuas» B Bonpoce
0 OOCTyre K apxviBamy.’ [naBa PoHaa cBo6omdbl MHDOopMaLmMW®, aaBokaT
MBaH MaBnos, ogobpuTeNbHO pacLieHvBaeT nosviumio Cyda: «PelleHve
KC nomMoxeT O0BUBaTbCA paccekpeyYnBaHua 06LLECTBEHHO 3HaYMMbIX

OOKYyMeHTOB. [10 CUX MOp MakcuMasbHbli CPOK 3aceKkpeynBaHus He
cobniodancs NoBcemMecTHo. Tenepb 3TOMY MOXHO MPOTMBOMNOCTaBUTb
nosvumio KC. Halwv xpaHuteny TaiH MoryT NpuayMaTb U Kakoi-Hubyab
eLLe MOBOA, /ML 6bl BCE OCTaBWTb Ha CeKPETHOM XpaHeHnn. Ho cerogHs 1x
apceHasn yMeHbLUMICS»®. KOHCTUTYLIMOHHbIM Cya YacTo CChiNaeTes B CBOWX
onpeneneHvax Ha EKMY, Ho B 3TOT pas3 eMy 3TOro AenaTtb He NpuULLINoCh.

Mpodeccop bunn baypuHr, npeacenarens MexxayHapoAHOro HabnaaTeNb-
Horo komuteta EHRAC

NMpuMeyaHus

1. http://www.memo.ru/d/24.html

2. http://www.memo.ru/d/3409.html, c ero dotorpadpueii.

3. No.2226-0

4. http://hro.rightsinrussia.info/archive/foi/archives/memorial

5. http://www.svobodainfo.org/ru

6. AnHa lMywkapckas, «<KoHcTuTyumoRHbIH Cyn 3anpetn npocpouky roctaiii. ®CB u BepxoBHbii

CyA UTHOPMPOBAK NOPAAOK UX paccekpeunBanms», Kommepcants, N2 4/M1 (5035), 14 aHsaps
2013 r., no appecy http://www.kommersant.ru/doc/2104403

Kopo6oB v gpyrue NnpoTMs 3cTOHUU

C)Kanoﬁoﬁ B8 ECNY obpatunocb cemb 3asBu-
Tenen,04MH U3 HUX — HECOBEPLUEHHONETHUN.
Bce oHM NPOXMBALOT B ICTOHUM U NMPUHALNEXAT

paccnenosaHue ux xanob. Bce saasurenu xano-
Ba/IUCb HAa HapyLleHus CT. 5 (n1weHune ceoboapl).

PelleHve no cyLuecTBy

MMEBLUMXCS Y HUX CPencTB NPaBOBOM 3aLLUMTI,
a TaKxe He npusenu ybeautenbHbiX 4OBOAOB
OTHOCUTENbHO HEaAEKBATHOCTU 3TUX CPEACTB.
Ha atoM ocHoBaHWM xanoba Ha HapylueHue CT.
5 (1) 6bina oTknoHeHa. NepBoMy, 4eTBEPTOMY U

K pyCCKOroBOpsLLEMY MeHbLUMHCTBY. B anpene
2007 r. oHM 6binM apecToBaHbl HELANEKO OT
MecTa HaCWUIbCTBEHHbLIX MAaCCOBbIX AEMOH-
CTpaLMii NpOTMB NepeHoca NaMATHUKA B YeCTb
BcTynneHus KpacHoi Apmuu B TannvH Bo Bpems
Btopoit mupoBoit BOMHbI. [leMOHCTpaumu, B
KOTOPbIX MPUHANO y4yacTue A0 8 ThiC. YenoBek,
npofomkanucb 6onee yeTbipex fHEN B KOHLE
anpens 1 3aKoHYUnMcb Becnopsakamu U cton-
KHOBEHMSIMU C NONULMEN, B XOL4e KOTOPbIX, N0
odu1UMaNbHBIM UCTOYHMKAM, BblNIO apecToBaHO
1160 yenoBek. 3asBuTenn yTBEpXKAANMU, Y4TO
6bI1M HE3aKOHHO apecToBaHbl M NPOBEU HOYb
noA, CTpaXKeHn, rae nepBsblid, YeTBEPTbIN, NATbIN U
cenbMOM 3a8BUTENN MOABEPIIUCH XKECTOKOMY
obpalleHno Co CTOPOHbI noauumu. MM Bbinu
HaHeCeHbl TeNecHble NOBPEXAEHNUS U yBeYbs,
B TOM YMC/ie CCaAMHbI U reMaToOMbl, @ OAHOMY
3a8BUTENIO0 CIOMANK npeanneybe. YeTsepTbii
cefbMOM 3asBUTENU OblnM OCYXKAEHBI 3@ Hapy-
WweHus obLecTBeHHOro nopsaka. B otHoweHuu
OCTanbHbIX 3asBUTenei pasbupartenbcTBa He
6b110. BbileHa3BaHHble YeTBEpO 3asBUTENeN
KanoBannCb Ha HapyweHus cT. 3 (3anper
XecTokoro obpaleHus) U Ha HeapdekTMBHOe

ECMNY cuen, yto cuna, NpUMEHEHHas COTpya-
HMKaMKW NpPaBOOXPAHUTENbHbIX OPraHoB B
OTHOLUEHWUM NATOro 3asBuTens (NpuseaLwas K
nepenomy pykm) bbina «u36bITOYHON» U NOITOMY
npusHan HapyweHue ctT. 3. OgHako ECIMY He
YCTaHOBMN HapYLUEHWS MAaTEPUANBHOTO acnekTa
CT. 3 MO OTHOLLEHMIO K MEePBOMY, YETBEPTOMY U
CceabMOMy 3asBUTENSAM, NPUHSAB BO BHWMaHUe
KOHTEKCT 6ecnpeuefeHTHbIX O6LLECTBEHHbIX
6ecnopsAKoB U, B YaCTHOCTU, HECOOTBETCTBUS
Mexay MX pacckasamu O MepeHeceHHON UMK
YKeCTOKOCTM NOMULMM U MaTePUANaMU MeaULMH-
CKOro OCBMAETENbCTBOBAHMS, B KOTOPbIX Gblan
3aperucTpupoBaHbl NPUYMHEHHbBIE TPaBMbI.
Hecmotps Ha 310, ECINY ycTaHOBWMAN HapylueHue
NpoLLeCccyanbHOro acnekTa CT. 3 B OTHOLUEHUM
BCEX YETBEpbIX 3asBUTENEN HA TOM OCHOBAHWMU,
4YTO OHW NpencTaBUM apryMeHTUpOBaHHbIE
»anobbl Ha xxecTokoe obpalieHune, TpeboBaBLLKE
paccnefoBaHWs, 0AHAKO BNACTU He NPeAnpUHSK
MOMbITOK PaCCMOTPEHUs 3TUX Xano6. B ycnosusx
MaccoBbIX [eMOHCTpauuin u 6Hecnopsakos
ECMY He cMor caenatb BbIBOL O NPOM3BOSIb-
HOCTM M HEe3aKOHHOCTM apecToB 3asBuTenen
M MOCTaHOBUA, YTO 3aBUTENM He ucYepnanu

cefbMOMY 3aaBUTENsM 6bi10 NpucyaeHo no 11
ThIC. €BPO, @ NaTOMYy — 14 ThiC. eBpO B Nopsiake
KOMMNeHCcaLMmn HemMaTepuanbHoOro ylepba.

KoMMeHTapui

B 3TOM pene, HeCMOTps Ha SICHble AOKa3aTeNb-
CTBA NPUYMHEHHBIX YETBEPLIM U3 3asBUTENEN
TenecHoix nospexaeHun, ECMY TwartenbHo
COMOCTaBM/ OMWUCAHUS HAHECEHHbIX TPaBM C
[aHHbIMM MEAMULMHCKOrO OCBUAETENbCTBOBAHMS
1 NOCTaHOBW/I, YTO NOCTIEAHUE He BCeraa corna-
COBbIBAIMCb C ONMMCAHUAMM, @ TaKXKe CYen, YTo
HeKoTOpble MeHee Cepbe3Hble MOBpeXAeHMs
MOrM BbITb CBA3aHbI C HapylleHusaMu obuue-
cTBeHHoro nopsaka. ECMY nocraHosun, uto ans
ucyepnaHms BHYTPUrOCYAAPCTBEHHbIX CPEACTB
3aLWMTbl 06palLeHns C XKanobow K KaHunepy
IOCTULMM MM B MPOKYpPaTypy HELOCTAaTOYHO:
ons 3toro TpebyeTcs ucuyepnaHue CpeacTs
3aLWMTbl B paMKaxX aAMUHUCTPATUBHOIO CYAO0-
NpOM3BOACTBA WUAW MpOLeLypbl 06XanoBaHUs
B YrO/IOBHOM MOpSKe.
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OkpoLuna3e npotuB [py3um

(pewenne N2 60596/09)

1 1,u.e|<a6pﬂ 2012 r. EBponeiickuii Cya no
npasam yenoseka (ECIMY) yreepamnn ycno-
BWSI MUPOBOTO COIMALLEHUS MEXAY 3asaBUTENAMM,
Maiien n leopruem Okpolunase, U NpaBuTeNb-
ctBoM [py3uun B pene Okroshidze (Okpowud3se)
v Georgia (N2 60596/09). py3nMHckoe npaBu-
TeNbCTBO MPWU3HANO0, YTO HOPMbI HALMOHANBHOIO
3aKOHOAATeNbCTBA HE MO3BONMN 33SBUTENSAM
(MaTepu 1 CbiHy) B MOMHOM Mepe OCyLLeCTBUTb
cBov npaBa no cT. 8 EBponeickoi KoHBeHumn
o0 npasax uenoseka (EKMY), Tak kak oOHu
OblIM NULWEHbI BO3MOXHOCTM ONMPATbCS Ha
pesynbTaTthl no3utuBHoro aHanusa JHK Ha
YCTaHOBJ/IEHWE OTLIOBCTBA B CBOMX TPE6OBAHMAX
0 NPUCYXAEHWMN anUMeHTOB Ha pebeHka. Mpasu-
TENbCTBO BbINNATUNO 3aSIBUTENSIM KOMMEHCALMIO,
a TaKkXkKe COrnacuiocb C TeM, 4TO 3asBUTEN
BMpaBe NOBTOPHO 06PaTUTLCA B HALMOHANbHbIE
Cyabl C 3a8B1eHMeM 06 yCTaHOBAEHUM OTLLOBCTBA
Ha ocHoBaHuM aHanus3a [HK, a Takxe nmewTt
NnpaBo Ha aNMMEHTbl C AaTbl CBOEro NepBOro
06palLeHns B HaLMOHaNbHbIE CyAabl.

3T0 MMUpOBOe COrfalweHne npeacTaBaseT
€060 BaxHbIM 3Tan B pa3sBUTUKU MpPaBONpU-
MEHUTENbHOWM MPAaKTUKW — HE TObKO MOTOMY,
4TO OHO 006ecneynno KOHKPETHbIM 3asBUTENSIM
pearnM3aLmio UX NPaB,HO U B CBSA3MU C COBEPLLEH-
CTBOBaHWEM CTaHAAPTOB MpaB YenoBeka B [py3uu
B LLE/IOM, MOCKOJIbKY OHO NOATONKHYNO [py3uio
BHECTU M3MEHEHMS B HOPMbI TPaXAaHCKOro
3aKoHoAaTeNnbCTBa 06 YCTAaHOBNEHUMU OTLOB-
CTBa, TEM CaMbIM NpUBEAS UX B COOTBETCTBME C
TpeboBaHuamu EKIMY. 310 cornawexmne Takxe
OTpaxaeT NpenMyLLecTsa NpoLeaypbl MMPOBOro
COr/alleHus, KOTopas NMo3BONSET 3asBUTENAM U
NpaBUTENbCTBAM BCTYMUTb B AMANOr C LENbio
3AEKBaATHOIO paspeLleHus xanob Ha HapyLLeHus
npas Yenoseka, He npuberas K cocTa3aTeNbHOM
npouenype EKMY. WHTepecbl 3asButeneit

npencTaensam Accoumaums MoOoabIX HOPUCTOB
lpy3un (GYLA) n EHRAC.

hakTbl

3asBuTENSIMM MO AeNy ABAATCS MaTb U CbiH,
rpaxpaHe [lpysun. 28 guBaps 2008 r. matb
0bpaT1nach B HALMOHANbHbIN CYf C 3asiBNEHMEM
06 yCTaHOBMEHMM OTLOBCTBA WM MPUCYXKAEHWUM
aNIMMEHTOB Ha pebeHKa B OTHOLWEHUW HEKOEero
«[. C-LBUAN», MYXUYMHDBI, C KOTOPbIM OHa, MO
ee C/ioBaM, coctoana B oTHoweHuax ¢ 2004 r.
TOUNUCCKUI TOPOACKOW CyAd pacnopsaamncs o
npoeeneHun aHanunsa [HK, pesynbtaThl KOTO-
poro ¢ BeposTHOCTbIO B 99,99% ycTtaHoBWUAM,
yto I C-weunu aBnsgeTca oTUOM pebeHka.
OpHako B COOTBETCTBUM C AEMCTBOBABLUMM B
TO BpEMS IPY3UHCKMM 3aKOHOLATENbCTBOM (CT.
1190 (3) paxpoaHCKOro Koaekca) OCHOBHbIMM
(hakTopaMu yCTaHOB/IEHWS OTLOBCTBA MpU-
3HaBaMCb a) 06CTOATENLCTBA, A,0KA3bIBAOLLME
Hannume COXMTENbCTBA CEMEMHOIO TUMa Mexay
OTBETYMKOM U MaTepbto pebeHka, 6) BeneHue
COBMECTHOO XO03MCTBa MU B) yyacTue OTBET-
yMKa B BOCNMTaHMM pebeHka. 9 utoHa 2008 r.
TOUNUCCKMIA TOPOACKOM Cyh MOCTAaHOBWI, YTO
akT 6MONOrMYecKoro MaTepMHCTBA He UMeeT
3HAYeHUs 01 onpefeneHus npaea 3assuTenei
Ha afIMMEHTbI U OTK/JIOHWN 3asiBNEHUE MaTepu
Ha TOM OCHOBaHMM, YTO OHa HE CMOIa JOKa3aTb
Hannuusa GakTMyeckux obCcToaTeNbCTB B COOTBET-
CTBUM C TPEOOBAHMAMM 3aKOHA. ANENNSLUMOHHAS
MHCTaHLMS OCTAaBU/IA peLleHre ropoacKoro cyaa
B cune.

Xano6bl

3assutenn obpatmnance B ECMY c xanobamu Ha
HapyLeHus cneaytowmx nonoxenui EKMY: ct.
8 (NpaBo Ha yBaXxeHMe YaCTHOM U ceMeiHOoM

U3HM),CT. 13 (NpaBo Ha 3pPeKTUBHOE CPELCTBO
3awmThl), cT. 14 (3anpeT AMCKpUMUHaLMK), cT. 1
Mpotokona 1 (yBakeHne cOBCTBEHHOCTM) U CT.
1 MpoTokona 12 (o6wmit 3anpeT AUCKPUMMHA-
LIMK) — B CBA3M C OTKA30M HALIMOHANbHbIX CYA0B
nNpuHATL pe3ynbTaThl aHanm3a [HK B kauectse
OCHOBAHWS AN YCTaHOBIEHMS OTLLOBCTBA U MpU-
CYyAWTb MaTepu aIMMEHTbI Ha pebeHka.

YenoBus MMUPOBOIro corawueHvsd

B nucbme o1 26 okTa6ps 2012 r. npaBUTeNbCTBO
py3un NpUHANO NpeanoXeHHble 3asgBUTENSIMU
YCNOBUS MUPOBOTO cornaleHns. B yactHocTy,
NpaBWUTENbCTBO MPU3HANO HeLOCTaTKU B
paXkaaHCKOM KoaeKce, KOTOpble He MO3BONWM
3asBUTENAM B NONHOW Mepe peann3oBaTb CBOU
npasa, rapaHTMpoBaHHble CT. 8. [paBUTENbCTBO
ykasano, uto B ct. 1190 lpaxpaHckoro koaekca
OblIM  BHECEHbl W3MEHEeHWs, MNpu3HalwWwue
«pe3ynbTaThl (CBUAETENLCTBO) HUONOrMYECKOro
(reHeTMYecKkoro) MAM aHTPOMONOrMYECKOro
aHanu3a» B KayecTBe OCHOBHOIO OCHOBAaHMA
[NS yCTaHOBNEHWUS OTUOBCTBA. B pesynbTate
3asIBUTENM NOMYYMIM NPaBO Ha BO30GHOBNEHME
nepBOHAYaNbHOrO rpaxaaHckoro pasbupa-
TenbCTBa Ha HALMOHANBHOM YPOBHE C LIENbio
YCTaHOBMEHUS OTLOBCTBA HAa OCHOBaHWUM
pesynbtatoB aHanusa [AHK, a Takxe Ha
BbINIATY aJIMMEHTOB C AaTbl NEPBOHAYAIbHOTO
obpauieHns B cya (T. e. ¢ 28 anBapsa 2006 r.).
[paBUTENbCTBO TaKXe BbINAATUIO 3aNBUTENAM
3 TbIC. EBPO KOMMEHCALMU.

ECIMY cornacmMncs UCKIOYUTL OEN10 U3 CBOMX
CMMCKOB, OAHAKO OHO BblNo NepeaaHo B Komutet
MUHUCTPOB, KOTOPbIM ByAET OCYLLECTBAST HAA30P
33 MCNONHEHWEM YCTI0BUI MUPOBOTO COMMALLEHMS.

Agas Payd, ropuct

dHoBeL, v Apyrve npotus Poccum

BﬂHBape 3toro roga EHRAC, ob6bveauHus
yeunus ¢ poccuiickort HIMO «Memopwuan»
n CeTblo NpaBOCYAMS MEPEXOLHOro nepuoaa
JCCEeKCKOro YHUBEPCUTETA, BCTYNWUA B KayecTBe
TpeTbeit cTopoHbl! B aeno Janowiec and Others
(SlHoseuy, u dpyaue) v Russia (N2 55508/07 un
29520/09) 16.04.12, nepepaHHoe Ha paccmo-
TpeHue B bonbuyto MNanary.

370 Aeno, KOTopoe, BNOMHE BO3MOXHO, CTaHET
noBopoTHbIM B npaktuke ECMY, kacaetcs
MCTOPUYECKOTO KaTbIHCKOTO paccTpena, B Xo4e
KoToporo 6onee 21 TbIC. MOMABCKUX BOEHHO-
MaeHHbIX 6bI10 Ka3HEHO 6e3 cyna COBETCKUMMU
BOOPYXXEHHbIMW CUNIaMU U 3aXOPOHEHO B

MaccoBbIX Morunax B KaTbiHCKOM necy. 3assu-
Tenu no geny - 15 poacteeHHukoB 12 xepTs
pacctpena. Ccblnascb, B YaCTHOCTH, Ha CT. 2
(NpaBo Ha XM3Hb) 1 3 (3anpeT 6ecyenoBeyHoOro
unu yHuxatowero obpateHums) EKMNY, 3aasutenm
YanoBanMUCb Ha TO, YTO POCCUICKME BNACTU He
nposenv 3pPeKTUBHOro paccienoBaHus 06cTo-
ATENbCTB rMbBeNnu UX poaCTBEHHMKOB.

EHRAC 6bIn 3auHTepecoBaH B 3TOM Aene B cuny
MCTOPUYECKOrO XapakTepa COobbITUIA, a Takxke
BO3MOXHOCTel npuMeHeHus o06s3aTenbcTBa
no pacciefoBaHW0 0COBEHHO BOMMIOLLMX Mpe-
CTYNNEHWM, KOTOpble NPeaLIecTBOBaAM He TONbKO
paTUdUrKaLmmn,HO U caMoMy cyLecTBoBaHMI0 EKIMY.

B cBoeM pewweHuu ot 16 anpens 2012 r. nanata
ECMNY noctaHoBMNa, YTO HE B COCTOSIHUM pac-
CMOTpETb MO CYLLECTBY Xanoby 3assuteneit no
CT. 2, mockonbky Poccus patudumumposana EKMY
cnycta 58 net nocne cobbiTMiA M Bonbluas YacTb
CNIeACTBEHHbIX AeMCTBUI Oblia NPeanpuUHaTa A0
3710l patbl. Cnepcteme Hayanocb B 1990 r.m 6bino
npekpaueHo B 2004 r. PeweHue o npekpaLLeHnm
cnencteus 3acekpeyero. ECMY caenan BoiBos 06
OTCYTCTBMM 3N1E€MEHTOB, CMOCOBHbIX YCTAaHOBUTb
CBS3b MEXAY 3TUM WUCTOPUYECKMM CObbITUEM
M NOCTPaTUOUKALMOHHBIM NepuopoM. OgHako
ECMY ycTaHOBMA HapyLueHWe CT. 3 B OTHOLLEHWM
necatv u3 3assuteneit (6NUM3KMX pOACTBEHHMU-
KOB, KOTOpble HaXOAWMUCh B IMYHOM KOHTaKTe
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C XXepTBaMu) Ha TOM OCHOBAHWM, YTO peakums
Poccum Ha nombITKM pOLCTBEHHUKOB KEpPTB
y3HaTb npaeay o6 ux rmbenn npepcrasnsna
coboii bHecyenoseyHoe ob6bpaweHune. ECMY
OTMETUN, YTO HEXeNaHue POCCMICKUX BnacTewn
NpU3HaTb peanbHOCTb KaTbIHCKOrO paccTpena
[EeMOHCTPUPYET XO0NoAHOe npeHebpexeHue
CTPafaHUaMU 3asBUTENEN U HAMEPEHHOe 3any-
TbiBaHWe 0bcTosTenscTB pacctpena. ECMY Takxke
NMOCTaHOBWA, YTO MPOLOMKAOLIMIACS U HUYEM
He onpaBAaHHbIM 0Tka3 Poccum npepocTtaBuTb
Konuio ceoero pewenus oT 2004 r. o npekpa-
LWEeHWU CNeacTBMS HapylaeT ee 06s3aTenbCTBa
no ct. 38.

Mpu atom cyabu WnunomaH, Bunnurep n Hyc-
cbeprep B YaCTMYHO OTK/IOHSIOLLEMCS MHEHUM
3assunu, yto ECMY pacnonaraet BpemMeHHOM
IOPUCAMKLMEN MPUMEHUTENBHO K CT. 2, @ TaKXe
4TO B AeNe MMeNo MecTo ee npoLeccyasbHoe
HapyLweHue. OHK BbICKa3ann MHEHMUE, YTO TSKECTb
M MacwTab AaHHbIX BOEHHbIX MPecTynneHui, B
COBOKYMHOCTU C NO3MLMEN POCCUMIACKMX BNacTew
nocne Bcrynnenuns B cuny EKIMY onpasabisatoT
NPUMEHEHWNE UCKOUYUTENBHBIX 0BCTOATENLCTB
Ans 3aWwmuTbl QyHAAMEHTaNbHbIX LEeHHOoCTen
EKIY 1 TeM caMbIM SBASAKOTCA OCHOBAHMEM NS
BO3HMKHOBEHWS CBA3U MexXay rmbenblo Ntoaei u
BCcTynneHuem B cuny EKIMY B otHoweHun Poccum.

B 3aMeuaHusX TpeTbelt CTOPOHbI, HaMpaBAEHHbIX
B bonbwyto Manaty EHRAC u napTtHepckumm
HIMO, ocBelatoTcs Tpu acnekTa, CBA3aHHbIE C
AnAwmMes 0653aTenbCTBOM N0 paccnefoBaHUIo
TSXKKMX HapyLWeHW NpaB 4enoBeka U NpaBoM
pPOLCTBEHHMKOB 3HaTb npaBfy 06 o06cTOs-
TenbCcTBax rmbenn MAM UCYe3HOBEHMSI CBOMX
POACTBEHHUKOB. AHanus, cofepxalmics B
3aMeyaHusIX, ONMPAETCs Ha MeXAyHapoAaHble
HOPMbI MPaB YeNnoBeKa, HOPMbl MeXAYHaPOAHOTO
rYMaHMTapHOro npasa, 0BbIYHOrO MeXAyHa-
POLHOro npasa M NpeLeneHToB permoHanbHbIX
cMcTeM 3alWmTbl Npas 4Yenoseka. KoHkpeTHee,
3aMeYaHus COAEPXKAT CPaBHUTENbHBIM aHaNU3
0643aTenbCTB rocyfapcTB MO OTHOLWEHUI0 K
XEepTBaM BOEHHbIX MPeCTynaeHnin u/unmn npecry-
M7EeHUA NPOTUB YENOBEYECTBA B COOTBETCTBUM
C 06bIYHBIM MEXAYHAPOAHbIM MPaBOM, aHaNIU3
COOTBETCTBYKLEN MNPaBONPUMEHUTENbHOM
npakTukun MexamepukaHckmux Kommeenn n Cyaa
no npaeam yYenoseka (bnarogaps HenpocTon
MCTOPWM 3TOrO perMoHa oba opraHa Hakonwuu
3HAUMTENbHYIO NMPaKTUKY NO AAHHOMY BOMpPOCY),
aTaKxe aHanu3 rocyaapCcTBEHHOM NPaKTUKM CO3-
[LaHMS KOMUCCHI MO YCTaHOBNEHUIO UCTUHBI MU
QHaNOrMYHbIX OPraHoOB pacciefoBaHUs B OTBET
Ha CoBepLUEHME MeXAYHAPOLHbIX NPECTYNNEHUA.

3T0 Aeno 3acnyXMBaeT CaMoro MpUCTanbHOro
BHMMaHWA. [1oka pelueHne He BbIHECEHO, OAHAKO
Ha caite ECMY MoxHO NOCMOTpeTb MoAKacT Cy-
waxus B bonbwoii Manarte: http://goo.gl/2A4Rw

NMpuMeyaHus

1. B coorBetcTBuM  [paBunom 44(3)
Pernamenta Cypa.

KoMuUTeT NpoTUB MbITOK
nocetun CeBepHbi KaBkas

enerauvs EBponerickoro KoMuTeta no
'Dlnpe,qynpex,qemro nbiTok U Becyeno-
BEYHOrO WV YHWKAKLWero LOCTOMHCTBO
obpaLleHVs unv HakasaHug (EKMM) Haxo-
Onnacb C BM3UTOM B CEBEPOKaBKa3CKOM
pervoHe Poccuiickori Pepepauuun c 27
anpend no 6 Mag 2011 r. MNocnenyoLmi
[OKNaf, B KOTOPOM M3/1araldTcs BbiBOALI
BM3WTa, BblN ONyBAVKoBaH 24 aHBaps 2013
I. N0 Npocb6e POCCUCKOro NpaBUTeLCTBA.
[enerauysa nocetuna Pecnyb6nvky [arectaH,
YeueHckylo pecnybiavky U Pecny6avky
CeBepHasa Ocetusa-AnaHvg, U B NporpamMmy
ee paboTbl BOLWAW creayloliMe npobaemb:
a) obpallleHve ¢ 3af4epXkaHHbiMK B NpaBo-
OXpaHUTeSIbHbIX OpraHax v 6) nepecMoTp
VC/I0BUA COOEPXAHUA B OCHOBHbIX MecTax
NpeaBapuTesIbHON0 3ak/ItYeHus.

lNpaBooxpaHuTesbHble opraHbl

B poknage EKMI roBopUTCH, YTO «3Ha4Yv—
TeslbHast 40NS» ONPOLUEHHBIX 3aKHYeHHbIX
»asnoBanach Ha >XecTokoe ofpalleHne co
CTOPOHbI COTPYOHWKOB NPaBOOXPaHUTESIbHbIX
OpraHoB. XecToKocTb 3TOro obpalleHus
4YaCTo NO3B0O/IA/1a NPUPABHATE ero K NbITKaM.
B 3HauuMTEIbHOM KoMYecTse fesl cobpaHHbe
[aHHble MedULIMHCKOro OCBUAETe/1bCTBOBa—
HWS NOHOCTBIO COM1acoBbIBa/ICE C HeaBHO
NepeHeceHHsbIMU NbITKaMU UAu  ApyrumMu
BMOAMV KpaliHe >ecToKoro oB6palleHus.
B poknage npvBoOsaTCA MHAMBUAYasbHbIE
npUMepsbl NbITOK UMW XeCToKoro obpalleHus
VI pacckasbl 0 NMPUMEHEHUU 3MeKTPOLLIOKa,
M36MEeHUI 1 Yrpo3 M3HACWUIOBaHWS.

B mokname nogyYepKviBaeTcy, YTo cfiefosa-
TEW U CyObM HEe MPUHMMAKT HeoBXoaMMbIX
Mep, Koraa A0 WX CBedeHVss O0BOOSATCS
Cly4an ecToKoro obpalleHvs. 370 Bbi3bi-
BaeT «rnybokyi o6ecnokoeHHocTe» EKMM,
KOTOpbIVi OTMETWJT, YTO HEeKOTOpPble «BbICOKO-
MOCTaB/MeHHbIe» /MLUE, OMNpOLUeHHble BO
BpeM9 BV3UTa, «OTKa3bIBaAOTCA NpU3HaBaTbL»
HaM4ve Takoi NPaKTUKW.

B goknage Aenaetcd BbiBog 0 nNpo6neMa-
TUYHOCTU VMEIOLUMXCS rapaHTUiA 3aliuThbl
OT >KeCTOKOro obpalleHvd (yBedoMneHune
0 CofepXaHuu MNof CTpaxkel, OOCTyn K
aOBOKaTy WM Bpady), @ Takxke yKa3blBaeTcy,
4YTO NpedblayLive pekoMeHaaumn elle He
peanv3oBaHbl. MHOMMM U3 3aK/0YeHHbIX,
ONPOLLUEHHbIX Oenerauveli, rocygapcrsoM
Bbl/1 HAa3HaYeH aABoKaT, ¥ OHV BN INLLEHI
BO3MOXHOCTW [0CTyNa K COBCTBEHHOMY
a[BOKaTy. 3a4epXKaHHble XanoBaach Ha TO,
YTO Ha3HaYeHHble rocyAapcTBOM afaBOKaThl
HebecrnpucTpacTHbl B Pecnybnvike JarectaH
[eneraumn coobBLUMAU Takke 0 Crydasx

YECTOKOro (PU3NYECKOro 0BpaLLeHus nov-
WX C >KeHLLMHaMN-aaBoKaTaMu C Lienbio
BOCNPensTCTBOBaTb MM B 3aLLUMTE K/IMeHTOB,
HaxoOaLMXCs nof CTpakeid. [ocTyn K Bpady
No-NpexHeMy NpefocTaBAsgeTCs Ha YCMOo-
TpeHVe COTPYOHVKOB NMPaBOOXpaHUTESbHbIX
OpraHoB, HECMOTPSA Ha HeOAHOKPATHbIE pexKo-
MeHgaumn EKMIM o 3akpenaeHum rapaHtum
TaKOro AOCTYNa B 3aKOHOAATe/IbHOM MOopSaKe.

B [ooknage roBopuTcs, YTO YC/10BUS Coaep—
>XaHWS B Tpex pernoHax BapbVpykTCHd OT
XOpOLMX A0 O4YeHb noxux. B 4acTHocTw,
[enerauys co4ia, YTo YeIoBUs CoaepXaHus
B OPB-2 B PO3HOM «NO-NpexHeMy KpaHe
Hey[oBNeTBOPUTESIbHbE> U peKoMeH4oBasa
HeMe[/IeHHO ero 3aKpbiThb.

YupexaeHus npeaBapuTesnibHoro
3aKJ/1lo4yeHusda

[eneraums EKIIN noceTtwna YeTbipe y4pexane-
HVSA NpeaBapuTe/IbHOro 3aKIt04YeHs B Tpex
pervioHax. B foknage roBopwuTcs, YTo gesne-
rauus He Nony4Ynnia 3asB/eHU O XXeCTOKOM
06paLLeHV COTPYAHVKOB C 3aKIYeHHbIMY,
a2 OTHOLUeHUS Mexay COTPYAHWKaMu U
3aK/MIOYEeHHBIMY «B LiesIOM He HanpsXeH—
Hble». OOHako B [okfade bbina caenaHa
OroBOPKa, COM/IacHO KOTOPOW, Mo yTBepXxae-
HUEM HEKOTOPbIX 3aK/KYeHHbIX, COTPYOHVKM
VX 3apaHee nNpeaynpeanv, YTobbl OHW HY Ha
4YTO He >Xanoeanuch generaunu. feneraums
EKIIM oTMeTrNa «BONVIOLLME HeOOCTaTKU» B
OTHOLLIEHUW YC/IOBUA COAEPXaHUs B 0OHOM
V3 yupexaeHwii CeBepHolt OceTun-AnaHum
1 HasBana o6Lyi atMocdepy B OpyroM
YYPEXAEHWN B TOM YK PernoHE «THETYLLe.

[JanbHeuLve Wwaru

B Mpunoxenun I K goknagy nepevvcnsioTcs
peKoMeHZauny, KOMMEHTapuum U UHMDop-
MaLMoHHbIe 3anpockl EKMM K poccuickum
BnacTtaM. B yacTtHocTty, EKTIN pekomeHgyet
pecny6nMKaHCKMM U heaepasibHbIM BAacTaM
NPUHATE peLuuTesibHbIe Mepbl K UICKOPEeHeHWIo
MbITOK U ApYrVX OPM XXEeCTOKOro 06paLLeHus,
B TOM YMC/le «MNOCc/aTh HeaBYCMbICIeHHbIV
CMrHan BCeM 4YfleHaM NMpaBOOXpaHUTebHbIX
OpraHoB 1 OpraHoB 6e30MacHOCTV 0 Hedo-
MYCTVMOCTM >KECTOKOro oBpaLLeHusy. EKMM
MonpocWn poccuiickne BNacTv NpeacTaBuTb
OTBETHbIA 40K B TeYeHVe Tpex MecsLes
1 0aTb NOSHbIA OTHET 0 Mepax, NMPUHATLIX BO
VICNOSIHeHVe ero pekoMeHdauui, a Takoke
peakLMio Ha KOMMeHTapuu U OTBeTbl Ha
VH(OPMaLMOHHbBIE 3anpochl.

Kpeiir Xatuep, Litopuxckuit yausepcurer
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KopoTtko o EHRAC

EHRAC - He3aBucMMas, HEMONUTMYECKas OpraHU3aLms, Lieb KOTOPoi — NOMOoub
XKepTBaM HapyLUEeHW NpaB YenoBeKa 1 L06UTLCS CNPaBeaanBOCTU. Mbl OKa3biBaeM
NOAJEPXKKY OpraHM3aLumsaM rpaxaaHckoro obuiectsa, Hanpasnss B EBponeiickuit
Cyn pena cTpaTerMyeckoro xapakrepa C Lie/blo NpeofoneTb 6e3Haka3aHHOCTb 33
HapylleHus npaB YenoBeka. Mbl MHHOPMUPYEM O HaPYLUEHUSIX U CYLLECTBYIOLMX
cpencTBax BO3MelLeHWs Ans epTs. Kaxaoe pelueHue no HaluMm fenam crnocob-
CTBYeT (POPMMPOBAHMIO OBBLEKTUBHOM M HempepekaeMoi KapTuHbl HapylleHWit
npaB Yenoseka.

NMapTHepcTBa EHRAC

EHRAC pabotaet B naptHepcTBe ¢ MHorouucieHHbiMu HIMO, lopuctamMu 1 YacTHbl-
MU nuuamu B Poccun 1 3akaBkasbe. Hawa pabota cocpenotoyeHa Ha OKasaHWu
MEeTOAMYECKOM NMOMOLLM OPUCTaM COBMECTHbIX MPOEKTOB B pa3BUTMM npodeccu-
OHaNbHbIX HaBbIKOB M YMEHWI, MO3BONAIOWMX UM BECTU AeNa CaMOCTOATENbHO.
Bonee noapo6HO y3HaTb 06 OpraHM3aLmsx, C KOTOPbIMM Mbl paboTaeMm, U O Halein
COBMECTHOM paboTe MOXHO Ha caite www.mdx.ac.uk/ehrac.

Mbl ULeM HOBbIX NapTHepoB

EHRAC Bcerna 3aMHTEpPECOBaH B pa3BUTUM HOBbIX MAPTHEPCTB C OPraHW3aLMaMK,
pabotatowmnmu B N1to6oM pernore Poccuiickoit Menepaumm a Takxke B cTpaHax 3a-
KaBka3sbs. Ecnu Bbl BepeTe aena B EBponerickom Cyae u xotenu 6bl 06CyanTb BO3-
MOXHOCTH coTpyaHuyectBa ¢ EHRAC, cesxuTech ¢ Hamu no agpecy ehrac@mdx.
ac.uk. MncaTb HaM MOXHO MO-aHMMIMCKK, NO-PYCCKU WU NO-aPMSIHCKM.

CTaxupoBku

Bo3MoxHOCTb NpoiiTH cTaxxnpoBky B opuce EHRAC cywiectByeT KpyrnoroguyHo. Yro-
6bl y3HaTb, YEM 3aHUMAIOTCS HALLM CTAXKEPb, KAKUE BO3MOXXHOCTU UMELOTCS B HACTOSI-
LLUMIA MOMEHT M KaK NoAaTh 3asiBKY, NOCETMTE Hal canT: www.mdx.ac.uk/ehrac/intern.

BnarogapHocTtu

EHRAC 6naronaput aBTopoB 3TOro HoMepa:

Mpod. bunna baypwuHra, Oxeccuky laBpoH, Typana fapkubeiinu, xeiiH fopaoH,
Xepemu Xunbbepa, Matbio Kadda, Baneccy KoraH, Kupunna Kopoteesa, Tamty
Mukenapase, Jinto Myxawasputo, ABas Payd, Maiikna Pegmana u Kpaiira Xatuepa.

Homep nopgrotoBunu [xoaHHa DBaHC, [xeccuka faBpoH, npod. ®uaun Jiny u
ber Caddep. AnsaitH u Bepctka — Gerbil Tea. MepeBos MaTepuanos Ha pycckuit
a3blk — TaTbsiHa ToMaeBa.

BronneteHs EHRAC BbixoouT ABa pa3a B roa. Mbl NpuUBETCTBYEM CTaTb, MHDOP-
Mauuio unu naeu. NMpeanoxuts Matepuan ang nybamMKaLmMm MOXHO, CBA3aBLUMCD C
EHRAC no 3nekTpoHHo# moute. Matepuansl bronneteHss MOXHO BOCMPOU3BOAUTD
6e3 paspelleHuns, OAHAKO Mbl MPOCMM MpU UCMONb30BAHWMM AABATb CCbINKY Ha
EHRAC 1 HanpaensTb HaM 3k3emMnasp ny6amMkaumm.

I'Io>|< pTBOBaHUS

EHRAC paboTaeT UCKIKUUTENBHO 3a CYET IPAHTOB M 61ArOTBOPUTENBHBIX MOXEPT-
BOBaHMIA. Ecan Bbl XoTenn 6bl nopaepxath Hawy paboty, noxanyicra, coobwute
Ham B ehrac@madx.ac.uk. bnarogapum Bac 3a NOMOLLb.

KOHTaKTHbIE A3dHHbIE

School of Law
Middlesex University
The Burroughs
Hendon

London

NW4 4BT

Ten.: +44 (0) 208 411 2826
®akc: +44 (0)208 202 7058

ehrac@mdx.ac.uk
www.mdx.ac.uk/ehrac




