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KPATKOE COAEPYXAHME U
PEKOMEHAALUM

| — Peannsauma KoHBeHLU MM HA BHYTPUrOoCyAapCcTBEHHOM YPOBHE U
npuHUMN cybcupmapHocTu

MognucaBluMecs opraHM3aLMmn NPUBETCTBYIOT U NOAAEPIKMBAIOT COAEPKALLNNCA B
MHTepnaKkeHCKOW AeKnapaumm ynop Ha mepax, NPUHATUE KOTOPbIX HE0BX0AMMO Ha
BHYTPUrocyapCTBEHHOM YPOBHE C LLe/blo peanusaummnmn EBponeiickolt KoHBeHL MM No npaBam
yenoBeKa (ganee - KoHseHuusa uam EKMY), v aHanornyHble NpusbiBbl, 06paLLEeHHbIE K
rocyapCTBEHHbIM CTOPOHaM B MI3aMMpCcKon aeknapaumu.

Peanusaums Ha HaUMOHANbLHOM YPOBHE MPaB, rapPaHTUPOBAHHbLIX B KOHBEHLMM, B TOM Yncie
npaBonpumMeHUTENbHOM NPaKkTUKKM EBponeiickoro Cyaa no npasam yenoseka (ganee - Cya),
MMmeeT OCHOBOMO/aratoLLee 3Ha4YeHMe Kak g4 obecneyeHns cobnogeHns nNpas Yea0BeKa B
EBpone, TaKk 1 ana obneryeHns Harpysku Ha Cya. bonblioe YMcno Kanob B HacToALLee BpemA B
OCHOBHOM BbI3BaHO HE3GHEKTUBHBIM UCMOSIHEHMEM rOCYAapCTBaMM Tpe6oBaHMIN KOHBEHL MU,

Peanusaums KOHBEHLMM HA HALMOHAIbHOM YPOBHE /IEXUT B OCHOBE NpuHUMNa cybcuanapHocTu.
B 4aCTHOCTM, 3TOT MPMHUMN BO3/1araeT Ha rocyaapcrsa 06513aHHOCTb MO MCMOTHEHUIO
06s3atenbcTs No KoHseHuun 1 ynoaHomoumnsaet Cya yKkasbiBaTb Ha Npo6esibl B 3G deKTUBHOMN
3almTe BCex npas no KoHBeHUMW. ITOT MPUHLMN He 03HAYaeT OrpaHUYeHNa maTepuanbHOM
topucamkumm Cyaa.

PekomeHpgauuu:

dbdekTMBHAA peannsauma KoHBEHUMN Ha HALMOHAbHOM YPOBHE 40/1KHA BbiTb
OCHOBHbIM MPUOPUTETOM BCEX FOCYAAPCTB-y4acTHUKOB CoseTa EBponbl.

HeobxoaumbiMm NpeABapuTEbHbIM 3Tanom rnepeg npUHATUEM /IH0ObIX KOHKPETHbIX
LIaroB K corsaweHuto o pepopme Cyaa A0XKHbI CTaTb aKTUBHbIE MEPbI MO YKPENIEHNIO
HaLMOHAaNbHOW NPaKTUKK peannsaumm KOHBEHLMMN M COKPALLEHMIO BbICOKOTO YMCia
MOBTOPAIOLLMXCA Kanob, noctynatouwmx 8 Cya,.

HauunoHanbHble 4OKNaAbl O XO4E UCNONHEHUA peLleHn U peanmnsaunmn KoHBeHLMH
O0MKHbI NpeaocTaBNaTb KOMUTETY MMHUCTPOB MaTepman ANA OTKPbITOrO U YEeCTHOro
pa3mblLIEHNS O TOM, KaKue ganbHelwue geictema Ha yposHe CoBeTa EBponbl onpaBaaHbl ¢
Le/blo PYKOBOACTBA M COAENCTBUSA rocyaapcTeam B cobtoaeHnn nx 0643aTtensCeTs no
KoHBeHuuuU.

KoMWUTET MUHUCTPOB AOKEH BbIAENNTL aA€KBaTHbIE pecypcbl ANs 3GPEKTUBHOTO
aHaNN3a U M3YYEHUA KaXKAOro M3 rocy4apCcTBEHHbIX AOKNAA08.

Il - KoHKpeTHble npegnoXxeHusa o pedopmuposaHum Cyaa,
obcyKaaemble B HacTosAwWwee Bpems

1. AJoctyn K Cyay

d¢ddekTusHbIl goctyn K Cyay v cobnogeHne npasa Ha MHAUBUAYANbHYIO XKanoby umerot
nepeooyepeaHoe 3HaYeHne ana obecneyeHnn HaaNeKallero YpoBHSA 3aLLMTbl NPaB Yes0BeKa B
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Espone. OHM nognexkat 6e30roBopoyHOM 3almTe.

OpraHu3aumm, noanucasLune 3asBNeHNe, cepbe3HO 03aboueHbl HeJaBHUMU NPEeANONKEHUAMM,
KOTOpble OKaXKyT cepbe3Hoe Bo3aeincTame Ha goctyn K Cyay, B TOM Yncie NpeasioXeHmem o
BBEAEHUM HOBOTO KPUTEPUA MPUEMNEMOCTU U NOSOMKEHUI 06 UCTEYEHUMN CPOKA AABHOCTU
*anobbl, a TakKe 0 HageneHun Cyaa WNPOKMMU MONHOMOYMUAMM NO OTOOPY AeN, KOTOpble OH
CYMTaET HYXKHbIM paccmaTpuBeaTh.

a. Kputepumn npuemnemocTtu n HoBble NpoueccyasnbHble Npasuaa unm
NpaKTUKa B CBA3U ¢ goctynom K Cyay

i. Hoewlii kpumepuli npuemaemocmu, omHocawulica K desam, 8 KOMOPbIX MOAOHEHUA
KoHeeHyuu 6blau npumeHeHbl HAYUOHAALHLIMU cydamu

nO,CI,I'IVIcaBLIJVIECﬂ OpraHn3auun KaTteropn4yeckm NpPpoTUB 3TONo NpeanoxKeHua:

Hapnekalwee NCToNKoBaHWE U UCMOAHEHWe NpaB NO KOHBEeHUUM HAaLNOHAIbHbIMU
Cy,ﬂ,e6HbIMM opraHamu JO0MXKHO aHannsuposaTbca Cyaom Ha CTagum pacCMOTPeEHUA aena no
Cyw,ecTBsy, a He B CBA3M C BONPOCaMun npnemnemocTu.

3To NpeanoXKeHne NPUBEAET K TOMY, YTO NnosHomouna Cyaa no oueHKe cobaogeHns
KoHBeHUMM ByayT 3HaYMTENbHO OrpaHnYeHbl, 1 KPOME TOTro, OHO NMPOTUBOPEUUT CaMOoli CyTH
cT. 19 KoHBeHuuu.

370 NpesNoKEeHME CEPbE3HO OMPAHMYUT MaTepUasbHYO pucamkumio Cyaa, Yto BXoauUT
B NPOTUBOPEYME C MPUHLMNOM CybCUMAMapHOCTH.

ii. MonoxceHue 06 ucmevyeHuu cpoKka 0a8HOCMU }can06bi
Moanucaswuneca opraHM3aLMmn KaTeropmyeckn NPOTUB 3TOMO NPEANONKEHUA:

MpaBo 3anaBUTENA Ha UHAMBUAYANbHYIO }Kanoby, rapaHTMpoBaHHoe cT. 34 EKMY, 6ygeT
HapyLeHo, ecnun ero Aeno byaeT aBTOMaTUYECKM BbldepKMBaTbCA U3 cnuckos Cyaa no
NPUYMHAM, He CBA3AHHbIM C CamoM »Ka060M, a NPOCTO B CUANY UCTEYEHUA ONPEeaENEHHOro
CPOKa 1 80 cyaebHOro paccMoTpeHus gena.

iii. BHeceHue uameHeHuli 8 cm. 35(3)(b) EKMY
Moanucaslwvecs opraHM3aumMm NPOTUB 3TOrO NPEAIONKEHUA:

CoaeprKalliaecs B 3TOM MOOXKEHUN rapaHTUA «HaANEeXKaLLEro PAaCCMOTPEHNAR
npeacTasnfer coboi ACHY MANKCTPALMIO NPUHLMNA CybCMAMapHOCTH.

OcHoBonoaratoLwasn LEeHHOCTb 3TOM rapaHTUKM COCTOMUT B TOM, Y4TOBbI HE ZONYCTUTb
CUTyauMm OTKasa B NPaBocyaumn — GyHAAMEHTaIbHOTo NPUHLMMNA BEPXOBEHCTBA 3aKOHa.

iv. Ceoboda Cyda ombupame dena 0ns paccmompeHus
Moanucaswumeca opraHM3aLMmn NPOTUB 3TOMO NPEANONKEHUA:

X0oTA Ha gaHHOM 3Tane 3To nNpea/oXKeHne NpopaboTaHo BeCbMa NOBEPXHOCTHO,
npeacTaBaAeTCA, YTO PacCMaTPMBaEMbI €ro BapMaHT 3HAUYUTE/IbHO OrPaHUYKUT NPaBo Ha
WMHAMBUAYANbHYIO Xanoby 1 OTPULATENIbHO CKaXeTCsA Ha XapaKTepe HblHe CYLLLeCTBYoLWeN
cyaebHoM cucTembl 3aLLMTbI NPaB YeNoBeKa, yupexaeHHo KoHBeHume.

b. MownuHbl 33 o6paweHue B Cya

MNMognucaslwneca opraHM3aLnm KaTeropuyeckm NPOTMUB 3TOMO NpeanoXKeHuna:

AuBapb 2012 .



CoseT EBponbl 5
3ameyaHuA 0 mepax, NPUHATbIX BO UCNONHeHMe MHTepaaKeHCKoM 1 M3mupcKol aeknapaLmii

B npuHunne

BBeneHWe cucTembl NOLWIMH HAHECET CepPbe3HbI YPOH NpaBy Ha obpalueHue ¢
WHAMBUAYaNbHOM Kanoboit B Cya u BoCcnpenAaTcTBYeT nofavye 060CHOBaHHbIX anob.

Mo npakTnyecknm coobpakeHmnam

OCHOBHOE Ha3HAa4YeHWe BO3MOXHOM CUCTEMbI MOLUIMH, KaK YTBEPXKAAETCA, HANPaBieHo
Ha COKpaLleHMe YNCNa OYEBULHO HEMPUEMIEMbIX Kanob, NpY 3TOM He NPenaTCTByA
noaave anob 060CHOBaHHbIX. AHa/IN3 OCHOBHbIX ACNEKTOB U BO3MOKHbIX BAPMAHTOB
CUCTEMBI MOLLJIUH, U3/I0XKEHHBIX B lOKNaLe PyKoBOAALLEro KOMUTETA NO NpaBam
yenoseKa (CDDH) no aTomy Bonpocy, NOATBEPKAAET HEOCYL,ECTBUMOCTb NOA06HOM
uenu. YgennyeHume npenatcTBUM K nogave ABHO HEOHOCHOBAHHbIX *Kanob ¢
OAHOBPEMEHHbBIM YMEHbLUEHMEM TaKOBbIX A7 060CHOBaHHbIX anob, pucka
ANCKPUMMHALUMOHHOTO BO34EMCTBUA HA Pa3HbIX 3aABUTENEN, A TaKKe
AAMUHUCTPATUBHBIX U BIOAKETHBIX MOCNEACTBUI HEBO3MOYXKHO COBMECTUTb
Hagnexawmm obpasom.

c. CaHKuMM 3a nogady 6ecnepcneKTUBHbIX Kanob
I'Io,u,nmcasu.mecn OpraHM3aunn He NnogAepPXKMUBAKOT 3TO NpeanoxKeHune:

Mbl oTmeyaem, 4to B goknage CDDH no aTomy BOonNpocy He faeTca yKa3aHuA Ha
OeNCTBUTENbHbIM MaclTab npobsemsbl, KOTOpYHO MUcnbITbiBaeT Cy B CBA3U C
6ecnepcneKkTMBHbLIMM Kanobamu, a TaKKe He AeMOHCTPUPYETCS, YTO NpeaJsiaraemasn cxema
CaHKUMIN AeNCTBUTENIbHO CepPbe3HO COKPATUT YMC/IO TaKUX Kanob.

BnonHe BepoATHbI CUTYyaLUMN, KOTAa 3aABUTENN C NOTEHLNANIbHO o060cHOBaHHbIMMU
*Kanobamu OTKaXXyTCA OT NONbITOK NONY4YNUTb BO3MeLLEHNE NU3-3a YIPO3bl CAHKLUWNN.

Bay<Hee Bcero, 4To cMCTeMa CaHKLMIA, N3NoKeHHasa B AoKknage CDDH, oTpuuatensHo
CKaXkeTcA Ha npase Ha obpalleHne C MHAMBUAYANbHOMN }anobon B CAydYasx OTKAOHEHUA
»Kanobbl Ha TOM OCHOBAHWM, YTO 3aABMTE b He 3annaTua Wwrpad 3a npeaplayLiyto Xanoby, a
He No NPUYMHAM, UMEIOLLMM OTHOLLEHWE K HOBOW Xasobe.

37O cTaHeT I'IpMCKOp6HbIM CUTHA/IOM O Cepbe3HOCTU I'IpO6J'I€M, B HacToAlwEee Bpemsa
ncnbiTbiBaembix Cyaom, ecnm 3aasutenn, nogatowme ABHO HeobOCHOBaHHbIe Mo cywecrtsy
aena, 6y,a,yT noasepratbCA CaHKUMAM, B TO BpemMA KaK rocyaapctea, YNOpHO He
ncnonHAwWwme peweHna Nno NoBTopArWMMCA genamM, HUKaKUM CaHKUUNAM He
noaBeprarnTca, HECMOTPA Ha 3Ha4YnUTe/IbHOEe 6p6‘Mﬂ, KOTOpO€E OrpomHOEe 4Yncno
noBTOpAIOLWMXCA Aen Bo3naraeT Ha Cya.

d. O6a3aTeNnbHOCTb OPUANYECKOTO NPEeACTaBUTE/IbCTBA

Moanucaswue 3aABNEHME OPraHM3aLMM NONAratoT, YTO paccMaTpMBaloLeecs B AaHHbIA MOMEHT
npeanoxeHve 06 06a3aTeNbHOCTM IOPUANYECKOTO NPEACTaBUTEIbCTBA HEBO3MOXKHO
nopaeprKartb:

Ecnm npegoctasaseman rocy4apcTsom opuanyeckas nomols He bygeT AoCTynHa Ha
BHYTPUrOCYyAapCTBEHHOM YPOBHe BO Bcex 47 rocyaapcreax — yyacTHuKax Coseta EBponbl
ONA NOAEN, Y KOTOPbIX HeT CPeACTB NAaTUTb 3a YC/IYri aABoKaTa, a NoTeHuManbHble
3a8BUTE/IM HE CMOTYT NOJIb30BaTbCA MOMOLLbIO AO/MIKHBIM 06Pa30M KBaMPULMPOBAHHBIX U
0bOYYEHHbIX FOPUCTOB, 0653aTENLHOCTL FOPUANYECKOTO NPeaCcTaBUTENbCTBA NPUBEAET K
TOMY, YTO Nt0AM C 0BOCHOBAHHBIMM Kanobamm Ha HapyLleHWe Npas Ye/l0BeKa yTpaTAT

poctyn K Cyay.
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PekomeHpgauum:

JNobble noTeHUManbHble pedpopmbl 0653aHbI COXPaHUTb NPABO HAa UHAMBUAYAIbHYIO
Kanoby 1 Hanmume y nL, ULLYLLMX NPABOBOW 3aLMTbl B CBA3M C HApYyLLIEHUEM NtoObIX NpaB
no KoHseHumu, apdektnsHoro goctyna kK Cyay.

Heobxoanmo coxpaHuTb MaTepuasnbHyto topucankumio Cyaa, 4tobbl nsbexkatb
ocnabneHnn ero nonHomounin no KonseHumm obecneumsaTtb cobntofeHne 06a3aTenbCTs B
cooTBeTcTBMM C KoHBEHUMeN 1 ee MPoTOKoAamMK, NPUHATLIX HA cebs rocyAapcTBamu.

2. MexaHu3m otceBa n cnocobHocTb Cyaa NpMHMMATDL peLlueHusn

Moanucaslwuneca opraHM3aumMmn NPUBETCTBYIOT HeAABHO NpeaocTaBieHHyo Cekpetapuatom Cyaa
nHbopmaLmio, KOTopan NoKasana, YTo B pamKkax MpoTokona 14 yke 4OCTUTHYT 3HAYUTENbHbIN
nporpecc B yCKOPEHUN NPOU3BOACTBA MO ABHO HEOHOCHOBAHHbLIM AenamM C MOMOLLbIO NpoLeaypbl
€4MHONINYHOTO PAacCMOTPeHUA aen. [1ns NpoABAEHUA 3TUX pPe3y/IbTaToB NoTPeboBanochL
onpeaeneHHoe Bpems, 4To JMLb YKa3blBaeT Ha TO, YTO CO BpemeHem Bo3aeicTeme MpoTokona 14
MOKET OKa3aTbCA elle 601ee 3HaUUTENbHbIM.

a. Cnoco6HocTb Cyaa NpUHMMATD pelueHus
Cyodvu ad litem (cneyuanbHo HazHayaemble 0419 paccmompeHus dea — lpum. nep.)
Moanucaswuneca opraHM3auMmn NPUBETCTBYIOT M NOAAEPKMBAIOT 3TO NPeSJ/IoKeHNe:

Cyabu MoryT npurnawaTbea gna pabotol B Cyae Ha KpaTKOBPEMEHHOW OCHOBE A/1A
paspeweHus npobaem ¢ neperpyskoi B pabote Cyga no mepe He06X04MMOCTH.

OHuM moryT 3acenatb B itobom coctase Cyaa, Kpome Bonbloii Manatel uau MaeHyma.

JocTonHcTBOM 3TOro Npeano*KeHna ABnaeTca rMHKOCTb, a Kpome TOro oHoO obecneunt
Hambonee 3¢¢6KTMBHOE ncnosab3oBaHme pecypcos, NO3BO/IMB aAaNTUPOBATbCA K AaB/IEHUIO
Harpysku Ha Cya, KoTopasa ¢ TeYEHMEM BPEMEHN MOXKET MEHATLCA.

3TO B 3HAYMUTENIbHOW CTEMNEHN NOMOXKET Cyay B pelwweHnun I'IpO6/'I€MbI CKonneHuAa aen,
pacCMmaTpmnBaemMbliX KOMUTETAMU U NaNlaTaMWU.

b. HoBblit mexaHu3m oTceBa

i. HadeneHue ropucmoe CeKkpemapuama nosaHOMOYUAMU M0 8bIHECEHUI peweHuii o
npuemaemocmu xano6, 8 mom Yucne 3#an06, paccmompeHHbix cydbeli eOUHOAUYHO

Mognucaswuneca opraHM3aLnm NPOTUB 3TOFO NPeasioKeHNA:

Mpw BHeceHUn N06bIX U3MEHEHUI B KoHBeHuMio HeO6X0,CI,VIMO COXPaHATb NpuHUKUN
BblHECEHUA peLLIeHMVI CyAbAMM NO BCeM Aenlam, HanpasaeHHbIm B Cya.

[Josepue 061LecTBEHHOCTU PELIEHWNIO, BBIHECEHHOMY CyAbel, KOTOPbIN HE3ABUCUM U
CBA3aH cyaencknm obasatenbCcTBOM 6ecnpucTpacTHOCTH, ByaeT 3HaUMTeIbHO Bbille, Yem
ecnu pelleHne byaeT BbIHECEHO COTPYAHUKOM 0dULMANbHOMO OpraHa.

ii. Co30aHue 0oaxcHoCmMu A0MnosHUMeNbHbIX MAK Ha3bleaemMobix «Mmaadwux» cyoeli,
omeeyarouwux 30 omces A6HO HenpuemsaemMbIX Uau NoemopAoUUXCA HaAnob

AABHO Henmpuemsemble Kanobbl (Aena, paccmaTpuBaemble cybeit B eAMHONUYHOM NopsaKe)
Moanucaswmeca opraHM3aLMmn NPUBETCTBYIOT 3TO NpPeaJ/IoXKeHNe:
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JonoNHUTENbHbIN WTAT cyAel, HabpaHHbIX CNeLmanbHO A1 BbIHECEHUA PELUEeHWU No
ABHO HEMPUEMIEMbIM Aenam, Mor Bbl CTaTb HaAEXHbIM U MPAKTUYECKM OCYLLECTBMMbIM
cnocobom yKkpenaeHua cnocobHocTn Cyaa oTcemBaThb anobobl.

MNoBTOpAOLMECA NPUEMIEMbIE AeNa (Ae/1la KOMUTETOB)
Mognucaswmneca opraHM3aLnm NPOTUB 3TOFO NPeaoKeHnA:

3TV Aena YacTo BO3HUKAIOT B pPe3yNbTaTe CEPbE3HbIX CUCTEMHbBIX UCHYHKLNN 1
BbI3BaHbl Hanbosiee TpyaHOPA3pewnmbiMmm Npobaemamu ¢ cobnogeHMemM NpaB YesNoBeKa B
apeane Coseta Esponbl.

[JenernposaHne NOTHOMOUMI MO BbIHECEHUIO PELLUEHWUI MO NOBTOPAOLWMMCA AelaM
MeHee OnbITHbIM Cyabsam Cya MOXKET 6bITb HEBEPHO BOCMPUHATO KaK CUrHaA O TOM, YTO
3aTPOHYTan B 3TUX NOBTOPSAIOLLMXCA Aenax npobnema obnagaet 6onee HU3KUM
NPUOPUTETOM, TOTAA HA CAMOM Zie/1e TaKMUe AeNa YacTo MMEOT KPUTUYECKYIO BaXKHOCTb A/1A
BCEWM CUCTEMbI 3aWMTbI NpaB YenoBeka B EBpone.

PekomeHpgauuu:

B cBA3M C NpeanoskeHnem o BBeAeHWN nocta cyaeit ad litem ana paccmoTpeHua aen, 8
HacTosLLee BPEMSA PacCMaTPUBAEMBbIX CYAbAMM e4MHOJIMYHO, B COCTaBE KOMUTETOB M Manar:

i. B noboli HoBoW cucteme cyaeit ad litem HoBble CyabW AOMKHbBI 06134aTb
CTaTyCOM 1 OMNbITOM, aHa/IOTMYHbIMM CTaTyCy M ONbITY Apyrux cyaen Cyaa.

B oTHOWeEHUKN npeanoxeHma o BoBs1e4eHUN TaK Ha3blBaeMbIX «M1agLLNX» cyp,eﬁ B
MexXaHU3m oTceBa:

i Niobaa HoBan Koanerusa cyaen AoKHa BbITh B HaA/1exKallen cTeneHu
KomneTeHTHa 1 061aaaTb KBaandukalmen, Heo6xoaMMoM AN HasHaveHUA Ha
AONIXKHOCTb CyAbW, @ TAKXKe HE3aBUCMMOCTbIO, IKCNEPTHLIM 3HaHUEM
NpPaBonNpPUMeEHUTENbHOMN NpakTUKK Cyaa v ero Asyx obuumMabHbIX A3bIKOB.

ii. HacKoNbKOo 3TO BO3MOXHO, B KOIETUIO AOJIKHbI BXOAUTD cyabK, 3HaKOMble C
A3blKaMKn 1 NPaBOBbIMU CUCTEMAMMN TOCYOaAPCTB, B OTHOWEHUN KOTOPbIX
noaakoTca *Kanobol.

B oTHOLWeHWNK pecypcos:

i. [na peanncTMYHOro JOCTUXKEHUA Lene MHTepaakeHCKoN aeKknapaunm no
YCTPaHEHUIO CKONIEHMA AeN U NpeaoTBPaLLEeHNI0 NOBTOPHOrO CKON/IeHUA
Heob6xoAMMO NpM3HaTb NOTPeBHOCTb B AOMNONHUTE/IbHBIX pecypcax, a KomuteT
MWHUCTPOB A0/IKEH B3ATb Ha ceba 06A3aTenbCTBO NPeoCcTaBUTb 3TU pecypcbl
Cyay n CekpeTtapuarTy.

3. KoHcynbTaTUBHbIE 3aKA0OYEeHUA

Moanucaswmeca opraHM3aLMmn NPUBETCTBYIOT Npea/oxeHune Hagennts Cyh NnoaHOMOYMAMM
BbIHOCMTb 3aK/IO4EHMA MO 3aMPOCY HALMOHAbHbIX CYA0B, MPOTUB PELIeHNA KOTOPbIX B pamKax
HaLMOHaIbHOro 3aKOHOAATENbCTBA HET cyAebHOro cpeacTsa 3aLuThl.

PekomeHpauum

Hannume 4eTKMX CPOKOB NO3BOUT M36eXKaTb HeXKeNaTe/IbHbIX 3a4epPKeK B Xoae
pa3bupaTenbcTBa Ha BHYTPUIoCyAapcTBEHHOM YPOBHE.

AxuBapb 2012 .
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B ntobom cnyyae y 3aABMTENA OCTAaHETCA NPaBO Ha nogauyy Kanobol B Cya B
cooTBeTCcTBMU €O cT. 34 EKMY.

4. YnpouweHHbI NopAAOK BHeceHUA usmeHeHui /MpuHaTtue Yctasa
Cypa

MNognucaslwuneca opraHM3aunm B NpUHLUNE NOAAEPIKUBAIOT Npea/oKeHne co34aTb MEXaHU3M,
NO3BO/IAOLLNIN YNPOCTUTb BHECEHWE NONPABOK B HEKOTOPbIE OPraHM3aLNOHHbIE NOJIOKEHUSA
Yactu |l KoHBeHUuuu.

MognucaBsluMecs opraHM3aLMn KaTeropuyecku NPoTUB nepeHoca nonoxeHunin PernamerTa Cyaa
B 110601 AOKYMEHT, IAe OHWU MOTYT NOABEPrHYTbLCA YNPOLLEHHOW NpoLeaype BHECEHMUA
WU3MEHEHUN.

Ecnn nonoxKeHun, oTHocALWMeCs K npeaBapuTenbHbim mepam (Mpasuao 39), npoueaype
nuaoTHoro peweHus (Mpasuao 61) 1 0AHOCTOPOHHUM 3anaBAEHMAM, ByAyT NnepeHeceHbl B
KoHBeHUMIO nau YcTaB, To NoANUCaBLINECA OpraHM3aLyMmn NOaraloT, YTO TaKOMYy NepeHocy
NOA/IeXKaT TO/IbKO OCHOBHbIE MPUHLMMbI 3TUX NPOLLeAYP, MPU YCNOBUM, YTO HM MACLLITab, HU
CYLLLECTBO 3TUX NPUHUMMOB HE NOABEPrHYTCA U3MEHEHUAM UM KaKOW-1MB0 YyNPOLLEHHOM
npoueaype BHECEHUA U3MEHEHWA.

PekomeHaauumn

Llenbto ynpoLueHHOM NpoLeaypbl BHECEHUA U3MEHEHWN B KOHBEHLMIO AONKHO BbiTb
coxpaHeHue cunbHoro Cyaa u yKpenieHue ero cnocobHoCTM rmMbKo pearMpoBsaTth Ha
M3MEHeHUA B HarpysKke U Hambosee 3hHEKTUBHO UCNONHATL CBOKO PO/b B COOTBETCTBMU CO
cT. 19 EKMNY.

NNo60i1 TaKON MHCTPYMEHT A0/1KeH BbiTb Hanpas/ieH Ha OKa3aHuu Cyay NOAAEPIKKM B
6bICTPOM M 3OPEKTUBHOM OTNPABAEHUW NMPABOCYAMUA ANA MHAMBUAYA/bHbIX 3aaBUTEsEN B
COOTBETCTBMM C NPABOM Ha MHAMBUAYAbHYIO Kanoby.

5. U3bpaHue cypen

Moanucaswmeca opraHM3aumy NPUBETCTBYIOT CO34aHMeE KONNErnm SKCNepToB C Lenbio
KOHCYNbTUPOBaAHMA MO BOMNPOCam KaHAMNAATYP Ha AO0/XKHOCTb CyAbW.

Moanucaswmeca opraHM3aLmMm TakKe NPUBETCTBYIOT NOArOTOBKY MPOEKTa HE MMELOLLEro
0683aTeNbHOM CUAbI AOKYMeHTa KomuTeTa MMHUCTPOB, KOAUDULMPYIOLLErO U NPOACHAIOLWErTO
CYLLECTBYHOLLME HOPMbI U CTaHZAAPTbI, B KAUECTBE PYKOBOAALLErO YKa3aHUA AN HALMOHANbHOIO
npouecca oTbopa KaHANAATOB B CyAbM.

PekomeHpauua

MapnameHTcKoli Accambnee CoseTa EBponb! cneayeT NpoLoKaTb COBEPLIEHCTBOBaHUE
npoueAayp, Hanpae/ieHHbIX Ha obecneyeHme TIWATENbHOrO M OTKPbITOrO UCCNea0BaHMA
CMMCKa KaHAWMAATOB, NPeACcTaB/AeHHOro rocy4apcTBamum, a TakKe KayecTsa NpoLeccos
HOMMHALMM Ha HALMOHANbHOM YPOBHE.

AuBapb 2012 .



CoseT EBponbl 9
3ameyaHuA 0 mepax, NPUHATbIX BO UCNONHeHMe MHTepaaKeHCKoM 1 M3mupcKol aeknapaLmii

BBEAEHUE

1. MexayHapoaHasa AmHucTus, LleHTp AIRE, EBponencKkuiA LEeHTP 3aLLMTbl NPaB Ye/I0BEKA
(EHRAC), XenbcuHKcKuit poHa, npas yenoseka, MHTEPAMTC, MexayHapoaHas Komuccus
topuctos (ICJ) n JUSTICE npmnBeTCTBYIOT BO3MOXKHOCTb NPeACTaBUTb Cleaytolme 3amedyaHuns o
Mepax, NPUHATLIX BO UCNoAHeHe NHTepnakeHCKoM 1 UsmmnpcKon aeknapaumii o 6yaymx
pedopmax Esponeickoro Cyaa no npasam yenoseka'.

2. B 3TOM [OKYMEHTE, B YaCTHOCTM, PACCMATPUBAIOTCA pPa3/inyHble NPeasoKeHUa rno
pedopmmposaHuto Cyaa, KOTOpble B HACTOALLEE BPEMSA 0OCYKAAIOTCA B KOHTEKCTE NOAIOTOBKM
3aK/ounTenbHOro Aoknaga PykoBoasiiero kommuteta no npasam yenoseka (CDDH) Komutety
MWHUCTPOB O Mepax, TPEOYIOLLMX BHECEHUA N3MEHEHW B EBponeicKyto KoHBEHLMIO No npaBam
yenoseka’. Mbl Bblpa*kaem 0cobeHHoe HeCnOKOMCTBO B CBA3M C HOBbIMW NPEA/IOKEHUAMM,
BbIABMHYTbIMM Ha No3aHem 3Tane pabotbl CDDH psaom rocygapcts. Hac 6ecnokounT, 4to aTu
npesioXKeHMa — K KOTOPbIM OTHOCUTCA BBEAEHUE HOBOTO KECTKOTO KpUTEPUA MPUEMSIEMOCTU U
MOJIOXKEHWUA O CPOKe AABHOCTU, - HAHECYT Cepbe3HbIN yLepb npaBy Ha obpalleHue ¢
WHAMBUAYANbHOM }Kanoboi.

3. MexayHapoaHaa AmHuctua, LeHTp AIRE, EBponeicKkmnin LeHTp 3aWMTbl NPaB YesoBekKa
(EHRAC), XenbcuHKcKuit dpoHa, npas yenoseka, MHTEPAMTC, MexayHapoaHas Kommuccus
topuctos (ICJ) n JUSTICE nonaratot, 4to ntobble pedpopmbl crucTembl KOHBEHUUM, B TOM Yncie
pedopmbl EBponeickoro Cyaa no npasam YenoBeKa, A0/KHbl CNOCOBCTBOBATb YAYULLEHNIO
cobnogeHma KoHseHuun 47 rocygapcTeamm-ydyactTHMKamm CoseTa EBponbl Ha HaLMOHaAbHOM
ypoBHe. EBponelickuit Cya no npaBam YenoBeKa AO/IKEH BbiTb CUNbHbBIM CYA0M, AOCTYNHbIM ANA
/UL, CTaBLUMX ¥XepTBAMM HAPYLIEHNIM rapaHTUPOBAHHbIX KOHBEHLMEN NPaB U HE UMELLLUX
3bdeKTUBHbIX CPeaCTB 3aLMTbl HA BHYTPUTOCYAapCTBEHHOM ypoBHe. 3ToT Cya A0/KEH UMETb
BO3MOHOCTb BbIHOCUTb apryMeHTUPOBaHHbIE PELLEHNA O MPUEMIEMOCTU UAN MO CYLLECTBY Aena
6e3 3NNLLIHNX 3aepKeK. B cBA3M C 3TUM Mbl monaraem, 4to tobble pedopsl Cyaa AOMKHbI
obecneunTb:

tem. UHmepnakeHckyto 0exknapayuto u lMaan delicmeauli, npuHaTble B dpespane 2010 r. Ha KOHPEPeHUUN BbICOKOTO
ypoBHe o byayuiem EBponeiickoro CyZa no npasam 4esnoBeKa,
http://www.coe.int/t/dghl/standardsetting/conferenceizmir/INTERLAKEN%20DECLARATION%20final _en.pdf. 26-27

anpena 2011 r. MMHUCTpPbI U ApYyrMe BbICOKOMOCTaB/IEHHbIe oduLManbHble AnLa 47 rocyaapcTB-y4acTHMKoB CoeTa

EBponbl BCTpeTuamnch B Mamupe (Typums), utobbl AaThb oLeHKy npoueccy pedopm, HauaTomy Ha MHTepiaKeHCcKo
KOHdEepPEeHUMH, U AabHELIME YKa3aHUA B LLeAX NPOLO/IKAIOLWErocs npouecca pedopmuposanus. Tekct U3smupckoit
Zeknapauuu v MaaHa mep no ee UCNoNHEHUIO ony6IMKOBaH Mo agpecy:
http://www.coe.int/t/dghl/standardsetting/conferenceizmir/Declaration%20Izmir%20E.pdf.

? 3TOT JOKYMEHT OMUPAETCA Ha NPe/blayLLNE COBMECTHbIE 3aMeUaHI s, NPeACTaB/IeHHbIE HAlLMMM OPraHN3aLMAMM B
CBA3M C NpeablayLmm foknagom CDDH KomuteTy MUHWUCTPOB O Mepax BO UCMO/IHeHUe UHTepnaKkeHCKoM AeKknapaumu,
KoTOpble He TPeByoT BHECEHUS M3MeHEHMIT B KOHBEHLMIO, U ApYre COBMECTHbIE 3asBIEHUS U 3aK/IOYEHMSs, KOTOPbIE
HaluW opraHu3aumy onyba1KoBaNM B XOA€E NPOAO/IKAIOLLMXCA AUCKYCCUii 0 pedopmuposarmm Cyaa. Cm. COBMECTHbIN
nokymeHT HNO Council of Europe: Comments on follow-up of the Interlaken Declaration, pekabpb 2010 .,
http://www.amnesty.org/en/library/info/IOR61/018/2010/en. Cm. Takxe: Joint statement for the High Level Conference
on the future of the European Court of Human Rights, Izmir, Turkey (26-27 April 2011), 19 anpens 2011 .,
http://www.amnesty.org/en/library/info/IOR61/008/2011/en; u Human rights in Europe: Decision time on the European
Court of Human Rights, nekabpb 2009 r., http://www.amnesty.org/en/library/info/IOR61/009/2009/en.
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coxpaHeHune ponn Cyaa no 3alimTe BCEX MPaB YeN0BeKa, YCTaHOBNEHHbIX B KOHBEHUMN,
M YBaXKEHME K ero He3aBMCUMOCTU U aBTOPUTETY;

COXpaHeHMe OCHOBOMOAraloLWero Npasa Ha MHAMBUAYaNnbHoe obpalyeHne B Cya,
KOTOPOE He A0/IKHO NoABEPraTbC HOBbIM OrPaHUYEHUAM;

Hannume apdeKTUBHOro, CNpaBesIMBOro, NocAeA0BaTeIbHOro, NPO3PaAYHOro U
3G PEKTUBHOrO MexaHM3Ma OTCceBa NOJTyYEHHbIX Kanob C Lenbio YCTaHOBAEHMA
npuemaembix *anob ns BecbMa BbICOKOro Yncna(okosno 90%) Tex, KoTopble Henpuemaembl
B COOTBETCTBUM C AENCTBYIOLMMM KPUTEPUAMMU;

BbIHECEHMWE pPEeLLEeHWNI B pa3yMHbI CPOK, B 0COBEHHOCTM B Aenax, rae Bpemsa umeet
CyLLLEeCTBEHHOE 3HaYEeHME WM 3aTPArMBaloLWMX NOBTOPAOLLMECH BONPOChI, B CBA3MU C
KOTOPbIMMU CyLLlecTBYeT AcHan no3uuma Cyaa u KoTopble Bbl3BaHbl CUCTEMHbIMM
npobaemamu;

Hannume y Cyaa, B Tom umcne y ero Cekpetapmata, afeKBaTHbIX GUHAHCOBBIX U
KaapoBbix pecypcos, 6e3 yuiepba 6roaKeTy Apyrnx NpaBo3allUTHbIX MEXaHWU3MOB U
opraHos CoseTa Esponbi;

pa3paboTKy Npuemnemblx peleHnin npobaem, ucnbiTbiBaembix CyLoM, B TOM Yncie
Mep, NPUHYMAEMbIX rOCYAapPCTBaMM HA HALLMOHAIbHOM YPOBHE, Ha OCHOBE
MHOOPMMPOBAHHOTO aHA/IN3a N OTKPbITON OLEHKM KOPEHHbIX MPUYMH Npobiem 1 HeaaBHO
npoBeAeHHbIX 1 byayLumx pedopm.

PEA/IM3ALMNA KOHBEHLU MW HA
BHYTPUIOCYAAPCTBEHHOM
YPOBHE W MPUHLIUN
CYBECUOUAPHOCTU

4. MexayHapogHas AmMHuctms, LeHTp AIRE, EBponeicKnin ueHTp 3almTbl NpaB YenoBekKa
(EHRAC), XenbcuHKckuit pora npas yenoseka, MHTEPAMTC, MexayHapoaHas Komuccus
topuctos (ICJ) n JUSTICE npmBeTCTBYIOT cAeNaHHbIN B IHTepaKeHCKOM geKknapauun ynop Ha
Mepax, HeobxoaMMbIX ANA peannsaunm KoHBEHUUN Ha BHYTPUTOCYAaPCTBEHHOM YPOBHE, U
aHaNorMYHble NPU3bIBbI K FOCYAAaPCTBEHHbIM CTOPOHAM, coaepKalumeca B U3MUpCcKol
AeKnapauuu.

5. Otmeuasn, 4To 13 6osee yem 13 Tbic. peweHnit Cyaa, BbIHECEHHbIX 3a nocnegHue 50 net, B
6onee yem 83% 6b1N10 yCTaHOBNEHO XOTA Obl 04HO HapyLweHne KOHBEHLMWN, ACHO, YTO
ycoBepLIeHCTBOBaHMe peanm3aunmn KoHBEHL MM Ha HALWOHA/IbHOM YPOBHE NPUBESET K
yAyyLlweHuo cobatoaeHnsA NpaB YeloBeKa Ha BCEM NPOCTpaHcTBe EBPonbl. ITO TaKKe CHU3UT
HeobxoAMMOCTb 06paLLaTbCA 33 BOCcCTaHOBAEHMeM NpaBs B Cya. MpuHATUE rocyaapcTBamum
AKTMBHbIX Mep No peanu3aunn KoHBEHL MM B HALLMOHANbHOM 3aKOHOAATEeNbCTBE, NPUHLMNAX
ynpaB/ieHUa U NPaKTUKe MMeeT OCHOBOMOIaratoLLee 3Ha4eHMe /1A OCYLLECTBIeHUA NPUHLMMA
cybcnManapHOCTH, COrIacHO KOTOPOMY FrOCYZ.apPCTBa-y4aCTHUKM HECYT OCHOBHYIO OTBETCTBEHHOCTb
8 chepe 3awmTbl NpaB no KoHBeHLMN.
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6. Haatom ¢poHe mMbl C coXKaNeHMeM OTMEYaeM yUaLatoLweeca UCNOb30BaHME TEPMUHA
«cybCnamMapHOCTb» B COMETAHUN C NPEASIOKEHUAMM, KOTOPbIE, HA Hall B3rNA4, Hanpas/eHbl Ha
OorpaHuYeHne matepuanbHol pucamkumnmn Cyaa, 6e3 Kakmx-1mbo mep no cyLw,ecTtBeHHOMY
YAYULEHWUIO BHYTPUIOCYAAPCTBEHHbIX MEXAaHU3MOB peaniM3aummn npas no KoHBeHUUN.
OcobeHHOEe CoXKaeHWe BbI3bIBAET TO, YTO B JOKYMEHTE, M3/1araloLem Lenun npeaceatenbcrea
CoepumHeHHoro Koponesctea B KomuteTe MMHUCTPOB, ponb Cyaa HasbiBaeTcs
«BCMomoraTesibHol». Mbl nonaraem, 4to apdeKkTnBHaA penpuoputnsaumns pepopm,
COCPenOTOYEHHAA Ha NpPUHLMNe cybcuanapHocTn, 06A3aHa NpU3HaBaTb, YTO NepBooYepeHan
OTBETCTBEHHOCTb 33 PEA/IU3ALMIO NOMOKEHN KOHBEHLMM HAa HALUMOHA/IbHOM YPOBHE UAET pyKa
06 pyKy ¢ HagzopHoit topucaukumneint Cyaa, KOTOPYH HAANEKMUT COXPAHATb U YBaXKaTb B N10ObIX
NOTeHLMaNbHbIX pedopMax, Kak Mbl U3NOKUIN Bbile”.

7.  Mbl oTMeTUAK, 4To 0K010 50% pelueHni, BbiHeceHHbIX Cyaom 3a nocnegHue 50 ner,
KacaloTcsA NOBTOPAIOLWMXCA BONPOCOB. [103TOMY TO, YTO COKPATUTb YNCAO MNOBTOPSAIOLLUXCA AEN
MOKHO TOJIbKO MyTem obecneyeHns KaxkablmM rocy4apCcTBOM-y4aCTHUKOM «MOJIHOTO,
3pPEKTUBHOIO N HE3AMELNNTENBHOIO UCMOJIHEHUA BCTYMMUBLUUX B CUNY PeLUeHUI Cy,u.a»4,
cneayet BOCNPUHUMATL Kak akcnomy. Mbl OT BCeM AyLum NpUBETCTBYEM 06paLLeHHbIN K
rocy4apcTBam Npm3biB NPUHATL MEPbI MO YYULIEHUIO UCMOJHEHMA PELUEHMI HA HALLMOHAIbHOM
YPOBHe, coaepKalnincs B MUHTepnakeHCKOM niaHe geicteumii. OgHaKo ewe HeobxoAMMO MHOTO
paboTbl C Le/blo NobyauTb HaLMOHaIbHble OPraHbl BACTW, B TOM YMC/1e NAP/IaMEeHTbl, UrpaThb
6onee aKTUBHYIO PO/b B 0becneyeHMm CBOEBPEMEHHOIO UCNoHeHUA peweHunii Cyaa.

8. KntouyeBbiM acneKkTom penpuopuTM3aumm NpuHLUMNa cybcuamapHoCTM Npu peanmsaumnm
KOHBEHLMM ABAAETCA aKTUBHOE MPUHATUE HALLMOHANbHBIMM BAACTAMM NO3UTUBHbLIX MEP,
HanpaBNEHHbIX Ha y/IyYlleHNe BHYTPUIOCYAapPCTBEHHbIX MEXaHM3MOB peanunsaumm KoHBeHumm
Ha HaLMOHANbHOM YpOBHE Ha Bcem npocTpaHcTee CoseTta EBponbl. Heobxoavmbim
npeABapuTesibHbIM 3TanoMm K JIl06bIM KOHKPETHbIM LWaram K cornatieHuio o pepopme Cyaa
[OJIKHbI CTaTb aKTUBHbIE MEPbI MO YKPENIeHWUIO HaUMOHaIbHOM NMPaKTUKK peannsaumm
KOHBEHLMM M COKPALLLEHMIO BbIOKOTO YMCAa NOBTOPAIOLWMXCA Kanob, noctynatowmx s Cya,

9. [oKnagbl rocysapcte 0 NPUHATUM Mep, YCTaHOBAEHHbIX B MHTEpNaKeHCKOM MnaaHe
AeNCTBUIA, AONXKHbI BblAK BbITb HanpasaeHbl A0 OKOHYaHMA 2011 r. Mbl npu3blBaem rocy4apcrea
NPOABUTb MHULMATUBY M NPUHATL YY4acTMeE B UX PACCMOTPEHUU B AyXe UCCNEA0BaHMA U
aKTUBHOrO y4acTus B NPOrpeccuBHOM npouecce peGopMmMpoBaHUa C LEe/bio
YCOBEPLUEHCTBOBAHMA CYLLECTBYIOLMX MEXaHM3MOB Peann3aumnn Ha HauMoHaIbHOM YPOBHE
npas, yCTaHOBNEHHbIX B KOHBEHUMM. [0roBapuBaloLLmMecs CTOPOHbI A0/KHb! 6bITb FOTOBbI
BK/IIOYUTLCA B XO4, PAaCCMOTPEHUA HEB3MPAs Ha HaLMOHa/bHbIE TPaHNLLbl, 4eNACh
NONOXUTENbHBIMM MPUMEPaMM NEPELOBOro ONbITa U, rae Heobxoanmo, fo6MBasACh AanbHENLWLNX
pedopMm C Lebio yKpenaeHua peanmsaunm KoHseHumu.

10. Mbl NOBTOPHO pekomeHayem, YTobbl KOMUTET MUHUCTPOB BblAEAN afeKBaTHbIE PecypCbl Ha
3¢ PEeKTUBHbIV aHaM3 U M3yYeHMe KaXKO0ro U3 HaLMOHaNbHbIX AOKNAA0B. B 3TOM cBA3K BCe
HaUMOHa IbHble AOKNAZbI, @ TaK¥Ke BbIBOAbI, CAeNaHHble Ha OCHOBAHUM UX aHANN3a, OOJIKHbI
6bITb 63 NpomesieHNs 06HaPOA0BaHbI M LUMPOKO PAcNpPOCTPaHeHbl, YTO6bl CTaTb OCHOBOW
OTKPbITOTO M YECTHOTo OCMbIC/IEHUA KOMUTETOM MUHUCTPOB Aa/ibHEWLIMX MepP HA YPOBHE
Coseta EBponbl C Lenblo CoAeNCTBMA rOCYAapCTBam B BbIMOAHEHNM X 06A3aTeNbCTB No

® Cm. Takske Joint statement on the United Kingdom’s priorities and objectives for its Chairmanship of the Committee of
Ministers of the Council of Europe, 4 Hoabpsa 2011 r., http://www.amnesty.org/en/library/info/IOR61/013/2011/en.

‘cm.n. 7 MNHTepnaKeHCKOM AeKnapaumu.
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5
KoHBeHuun™.

11. Mol npuseTcTByeM NPoeKT pekomeHaaumii Komuteta MACE no npaBoBbiM BONpocam u
npasam 4yesioBeKa, B KOTOPOM npeasiaraeTca yyactme HauMOHaAbHbIX Map/iaMeHTOB B npoLecce
npeacTaBAeHUsA 4OKNA[0B COrlacHO MHTepnakeHcKon aeknapaunn. Mol nonaraem, uto MACE, n
KOHKpeTHO KoMWUTEeT No NpaBoBbIM BOMPOCAM M NpaBaM YeN0BEKA, NPeKpacHo Hbl UCNoNHWUAA
YHKUMIO HE33aBMCMMOIO UCC/Ie0BaHMA NpoLecca NpeacTaBAeHUA AOKIAA40B, U NPU3bIBAaEM
KomuTteTt BblAennTb Ha 3TO Bpemsa 1 pecprbls.

OOCTYN K cyay

12. Kak B ouepeaHoli pa3 noaTsepannn n MHTepaakeHckan, u Mamupckas geknapaumu, npaso
Ha UHAMBUAYaNbHYIO )anoby ABAAETCA KKPAEYrobHbIM KaMHEM» cUcTeMbl KoHBeHLMM .
MoaTtomy ntobble byaywme pedopmbl 06A3aHbI 0becneymTb CoOXpaHeHWe nNpaBa Ha
WHAMBUAYANbHYIO }Kanoby M HafMume y nL, ULLYLIUX NPAaBOBOW 3aLWMTbI B CBA3W C HapyLIEHUEM
Ntobbix Npas no KoHseHuuK, apdekTmeHoro goctyna K Cyay.

KPUTEPUU NPUEMNEMOCTHU U HOBbLIE NMPOLECCYA/IbHbIE MPABUJTIA U
MPAKTUKA B CBA3U C AOCTYINOM K Cyay

13. MexayHapogHasa AmHucTus, LleHTp AIRE, EBponencKkuiA LeHTp 3almTbl NPaB Ye/I0BEKa
(EHRAC), XenbCUHKCKMIA GOHA NpaB YenoBeKa, WHTEPAMTC, MexayHapoaHaa Komuceuma
topucTos (ICJ) n JUSTICE Bcepbes o6ecnoKoeHbl HeAaBHO BblABUHYTbIMU MPEaOXKEHUAMMU,
orpaHuymBatowmmMmm goctyn K Cyay npeanonaraembiM KepTBam HapyLWeHUN NpaB YesloBeKa.
Bosiee Toro, HEKOTOpPbIE U3 3TUX NPEANOKEHUM BblAN caeNaHbl HA OYeHb NO3gHeM 3Tane
0b6CyKAEHUSA, T.e. BCEro 3a HECKO/IbKO mMecALeB A0 HanpasaeHns CDDH 3akni04MTeIbHOro
Aoknaga Komutety MMHUCTPOB. Bpems BbiGpaHO 0COHBEHHO HeyAauYHO, eCN YYEeCTb HEeraTuBHoe
BO34€eMNCTBUE 3TUX NPEAJIOKEHMI HA NPaBo 0bpalleHnA ¢ UHAMBUAYANbHOM Kanoboit B Cya,
MpeanoxeHunsa no pepopMUPOBAHUIO JOMKHbI ObITb TLLATENBHO NPOAYMAHbI B XO4E OTKPbITbIX U
3¢ PeKTUBHbIX KOHCYbTALMI CO BCEMW CTOPOHAMM, MHTEPECHI KOTOPbIX 3aTParnBatoT 3T1
npesnoXeHus.

HoBblit KpMTepMﬁ npuemnemocTtu, OTHOCHI.IJMﬁCil K Aenam, B KOTOpbIX NONOXeHnA KoHBeHuuun
6binn npumeHeHbl HauMOHA/IbHbIMU CYyAaMU

14. COrnacHo 3TOMy NpeaJIoKeHNIo® B pesynbTaTe MPUMEHEHUS HOBOTO KpUTEpHs:
HenpMemaIeMbIMI CTaHYT Te Kanobbl, KOTOPbIE MO CYLWEeCTBY UAEHTUYHbI BONPOCaM, YiKe
nccnenoBaHHbIM HaLMOHaIbHbIM CyA,ebHbIM OPraHOM, MPUMEHSAIOLLMM NPaBa, YCTaHOB/EHHbIE B
KoHBeHUMU. VICKNIOYEHNA U3 3TOTO KPUTEPUA KpaliHe orpaHnYeHbl — Hanpumep, cayyau, Koraa

> Cm. CoBMeCTHBIN AokymeHT HIMO Council of Europe: Comments on follow-up of the Interlaken Declaration, December
2010, n. 16.

® AS/JUR (2011) 44, Committee on Legal Affairs and Human Rights, Guaranteeing the authority and effectiveness of the
European Convention on Human Rights, [loknaga, 4 Hoabpa 2011 r., nn. 5 (MpoeKT pesontounm) u n. 18 (MoAcHUTeNbHbIN
memopaHaym). MpuHAaT KomuteTom Ha 3acegaHnm 16 Hoabps 2011 r., cm. AS/Jur No 2011/08. Accambnes AoNXKHa
paccMoTpeTb NPOEKT PE30IOLMM U PEKOMEHAALLMM Ha CBOEM YacTUYHOM ceccun 23-27 aHBapa 2012 .

7 HTepnaKkeHcKas aeknapauus, n. A(1) u Usmupckas gexknapauus, n. A(1).

& DH-GDR(2011)20.

AuBapb 2012 .



Coset EBponbl 13
3ameyaHuna 0 Mepax, NPUHATLIX BO UCMONHEHWe HTepnakeHCKo n U3MUpcKol aeknapauuii

HaLMOHA/IbHbIN CyA ABHO OWMGCA B UHTEPNPETALLUN AW NPUMEHEHMM NPaB No KOHBEHLUN UAn B
anobe NogHMMAOTCA Cepbe3Hble BONPOCHI, 3aTparneatoLLmMe NHTepnpeTaLmio Ui NpUMeHeHne
KoHBeHuuu.

15. MexayHapogHasa AmHucTua, LleHTp AIRE, EBpONencKuin LeHTp 3aMTbl NpaB YenoBekKa
(EHRAC), XenbcuHKcKuit poHa, npas yenoseka, MHTEPANTC, MexayHapoaHas Komuccus
topuctos (ICJ) n JUSTICE KaTeropmnyeckun npoTUB 3TOTO NPeasOXKEHNA, KOTOPOE CYLLECTBEHHO
OrpaHMunT maTepuanbHyto opucamkumio Cyaa n Ha NpakTUKe MOXKeT NoaopBaTh YHUBeEpCanbHoe
npumeHeHWe npas no KoHBeHUWUK Ha Bcel TeppuTopumn CoseTa EBponbl.

16. C camoro Ha4yana Mol xoTenn bbl NOAYEPKHYTb, YTO 3TO NPeA/IOKEHNE He pelaeT npobiemsl
TaK Ha3blBaeMbIX «OOpPALLEHWNI B YETBEPTYIO MHCTaHLMIO». [LOKTPMHA YETBEPTOM MHCTAHLUMNK,
NPUMEHUTENBHO K ¥anob6am 4eTBepTOM MHCTAHLMM, B OCHOBHOM KacaeTcsa Bonpoca 06
yCTaHOBAEHUN GAKTOB U/UAK MHTEePNPETALMUM U NPUMEHEHUA HAYUOHAbHO20
3aKOHOAATENbCTBA. ITa Npobema, KOTopas PeLlaeTca ¢ MOMOLLbIO KPUTEPUA NPUEMIEMOCTH,
copepkaueroca B cT. 35(3)(a) EKMY, oTanuaeTtca oT TOM, KOTOpYIO 3aTparnBaeT gaHHoe
npesioXeHue, a UMEeHHO BOMNPOCa MHTepnpeTaumMn n NPUMeHEHUA Npas, YCTaHOBAEHHbIX B
KoHseHyuu. Ecnv nepBas U3 sTUX CUTyaL Ui NPUHAANEXKUT K KaTeropun »Kanob yetsepTtoi
WHCTaHUUK, TO 3TO NpeaNoXKeHNe CBA3AHO C CYLLLECTBEHHbIM BONMPOCOM O MPaBUIbHOM U

3¢ PeKTMBHOM NCNOHEHMM NPaAB N0 KOHBEHLMK M O TOM, UMEIOTCA /I OCHOBAHWUSA A1 BbIBOAA O
HapyLleHMM 3TUX NpaB. B nopsaake obwero npasuia Takon BONPOC AONKEH aHAIM3NPOBATLCA Ha
CTaZMM PacCMOTPEHUA Aena No CyLLecTBy, a He Ha cTaguu npuemnemoctu. Kpome Toro, aena, rae
npobnemowt ABAAETCA NPUMEHEHME NPUHLMNA «CcBOBOAbI yCMOTpeHMﬂ>>9, yacTo TpebytoT
0CO6EHHO TOHKOW OUEHKM HaLMOHaAbHbIX YC/I0BUIA, CPAaBHUTE/IbHOFO aHa/In3a eBPOonencKom
NPaKTUKM U 06CTOATENBCTB AeNa, NPoBeAeHNe KOTOPOW HEYMECTHO Ha CTaguu NPUEeMIEMOCTH 10

17. TOCKONbKY ¥Kanobbl YeTBEPTOW UHCTAHL MU ABNAIOTCA Pe3yNbTaTOM HEMOHUMaHWA
3asBuTeNAMM posin Cyda v XapaKTepa cyaeB6HOro MexaHM3ma, yupeskaeHHoro KoHeeHumei™,
onpaBAaHHO UMETb KPUTEPUIA MPUEMIEMOCTU, KOTOPbIN UCKIIOYAET BO3MOYKHOCTb AOCTUNKEHUA
3TUMMU Kanobamm cTaiMM PacCMOTPEHUSA MO CyLLecTBy. B NpoTUBONON0OXKHOCTb 3TOMY, BONPOC,
OTHOCALLMIACA K NPUMEHeHWIo 1pas no KoHBeHYUU NMEET LLeHTpabHOe 3HaYeHne Ana MaHaaTa
Cyza no obecneueHuio cobntoaeHns 06a3aTenbCTB, B3ATbIX Ha cebs rocyaapcTBamu -
y4yacTHuKamu KoHseHuuu (cT. 19 EKMY) n nostomy oyeBuaHo TpebyeT popmanbHOro
nccneposanua Cynom cyliectsa gena.

18. KaK y:»Ke ynoMmnHanoch, 3To NpeasioKeHne COAEPHKUT UCKIIOYEHUE U3 3TOTO HOBOTO
KpUTepusa NpMemIeMoCTU B TEX CYYasX, rAe HaLMOHa bHbIN CyA ABHO OLIMBOYHO UCTOIKOBA
WAU NPUMEHMUA NPaBa, rapaHTMpPOBaHHble KoHBEHLMEN. DTO UCKAOYEHME HaNnaraeT OYeHb
BbICOKMI Bapbep (Npon3BobHOCTU) Ha NpumMmeHeHne Cyaom npas no KoHseHunu. Kak
cneacTeune, BO3MOXKHOCTb Ans Cya paccMaTpuBath »Kanobbl No cyliectsy 6yaeT cepbesHo U
HeobOCHOBAaHHO OrpaHUYeHa.

9
KoHuenuusa csoboabl ycmoTpeHua npumeHsetca CyL0m No-pasHOMY B OTHOLLEHWM PA3INYHbIX aCNEKTOB KOHBEHLMM 1
He NpMMeHsAEeTCA BOOBLLE K onpeaeneHHbIM NpaBam No KOHBEHLMM UM aCNEKTaM 3TUX NpPas.

'® [lulib B OYEHb OrPaHUUEHHBIX OBCTOATE/ILCTBAX, KOTAA NPEABAPUTENLHOE UCCEA0BAHME anobbl N0380aMA0 Cyay
3aK/I0YNTb, YTO FrOCYLAPCTBEHHbIE OPraHbl ABHO HE MPECTYNUAN NPeLesioB CBOe «CBO60Abl YCMOTPEHMA» B OTHOLIEHUN
onpegeneHHbIx npas no KoHseHuuy, Cya OTKIOHAET »Kanoby Kak ABHO HEOBOCHOBaHHYIO M OB BABAAET ee HENpUemIemoi
B COOTBETCTBMM cO CT. 35(3)(a) 1 35(4) EKMY.

11
Kak Cyg noguepKkuBaeT B cBOeMm [Tpakmu4ecKkom pyKosoocmee 0 Kpumepusax npuemsaemocmu, n. 345, c. 84.

AxuBapb 2012 .
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19. Y10 KacaeTcsa BTOPOro npeasiaraemoro UCK/AIYEHUSA, TO BaXKHO OTMETUTb, YTO aHa/I0TUYHbIe
dopmynunposku cogepskatca B cT. 30 1 43(2) EKMY. 3Tn nonoxeHnUa OTHOCATCA K OTKA3y nanatbl
OT IOPUCANKLNN UK Nepegaye aena nanatel B bonbwyto Nanaty Cyaa, KoTopble moryT
NPOUCXOANTb B TEX C/IyYasX, KOr4a AeN0 «NOAHUMAET CEPbEe3HbIN BOMPOC, 3aTParMBaroLLnii
WCTO/IKOBaHWE UAn NpumeHeHne KoHBeHUMM nam NMpoTOKONOB K Hel». MoaTomy BTOpoe
WCK/IOYEHWe, coaepiKallieeca B NpeasioxKeHnmn, npeanonaraet, 4yto Cya CMOXKeT OueHNBaThb
CYLLECTBO Ae/1a TO/IbKO B TeX C/ly4anX, KOTOpble B HAaCToALLLee Bpems onpaBabliBatoT
paccmoTperue gena bonbwoti Manatoit. ONATL-TAKU 3TO UCKAOYEHNE NPUBELET K CEPbE3HOMY U
HeonpasAaHHOMY OrpaHu4eHuo pucankumm Cyaa.

20. B uenom MexayHapoaHas AmHucTus, LleHTp AIRE, EBponenckuii LeHTp 3aLwmTbl Npas
yenoseka (EHRAC), XenbcuHKCKMit GoHg, Npas yenoseka, UHTEPANTC, MexayHapoaHas
Komuceuma topuctos (ICJ) u JUSTICE BbiCTynatoT NPOTUB 3TOTO HOBOTO KPUTEPUA NPUEMNEMOCTU MO
cneayoLWmm NnpuYnHam:

Kak npaBuio, Hagnexallee UCTOIKOBaHME M UCNOHEHWe NpaB No KoHBeHL MM
HaLMOHaNbHBIMM CyebHbIMU OpraHamm JO/IKHO aHaAu3MpoBaTbest CyloM Ha CTaaum
paccMOTpeHUs Aena No CyLecTsy, a He B CBA3U C BONpPoOcaMu npuemsiemocTu. Ecim
HaMBbLICLUMIN HAUMOHANbHbIN CyAebHbIN OpraH HaZ/exKalmnm o6pa3om UCTONKOBaA U
npumeHunn KOHBEHLMIO, TO aHa/IM3 Aena No CyLLecTBy C HEOBXOAMMOCTbIO NPUBEAET K
BbiBogy CyZa 06 oTCyTCTBUM HapyLweHUA KOHBEHLMN.

3T0 NpeanoKeHne NPUBEAET K TOMY, YTO NonHomoumna Cyaa no oueHKe cobatogeHun
KoHBeHLMM No cywecTBy byAyT 3HAYUTENBHO MU HEOBOCHOBAHHO OrpaHMYeHbl. ITO
NpPOTUBOPEYUT CaMOMy HasHauyeHuto Cyaa, B MONHOMOYMSA KOTOPOro BXOAUT obecneyeHune
cobnoaeHns KoHBeHUNN rocyAapCTBaMmU-y4aCTHUKAMM, Kak rosopuTca B €T. 19 KoHBeHLMu.
KpaliHe BaXKHO MMeTb B BMAY, YTO MPUHLMUN CyBCMANAPHOCTH, COMIAaCHO KOTOPOMY
nepBooYepeHyt0 OTBETCTBEHHOCTb 3a apdeKTnBHOe cobntogeHne 06A3aTeNbCTBO B
06.1aCcTU NpaB YesloBeKa B COOTBETCTBMM C KOHBEHLMEN HeCyT rocyaapcTea, Bo3naraet Ha
HWX OCHOBHOe Bpems No peanunsaunm ux obasatenscTs No KoHseHuuu, n gaet Cyay
NOJIHOMOYMA YKa3blBaTb Ha Npobensl B 3pdeKTUBHOM 3awmTe BCcex npas no KOHBEHL MM,
3TOT NPUHUMN He 03HAYaeT OrpaHUYEeHMA MaTepuanbHoM pucamkumm Cyaa.

MonoxeHue 06 UCTEUEHMM CPOKA [aBHOCTH

21. B COOTBETCTBUM C APYTMM HEAABHO BHECEHHBIM MPeAnox)eHrem ', sanoba 6yaet
aBTOMATUYECKM UCKOYATbCA U3 cnnckos Cyaa nocie GUKCMPOBAHHOMO NEPUOAA BPEMEHU, ecnu
B TeYeHue 3Toro cpoka Cya He yBeAOMMU/ O Aesie NPaBUTENbCTBO U HE MONPOCKA ero
npeacTaBUTL CBOM 3amedaHunn. CornacHo 3Tomy NpeasoxKeH o AaHHbIA CPoK byaeT cocTaBaATb
OT OZHOTO A0 ABYX NeT.

22. Mbl BbICTynaem NpoTue BBeAeHUA NOAOBHOro MexaH13Ma no CieayoWwmm NpuYnHam:

,ﬂ,aHHbIVI MEXaHM3M OCHOBbIBAETCS Ha aBTOMATUYE€CKOM OTK/IOHEHMM ¥Kal0b no
ncreyeHnn ¢MKCI/IpOBaHHOI'0 nepnoaa BpemeHu, a He B pe3y/ibTaTe cyp,e6Horo
nccnenoBaHMA MHAMBWAYanbHbIX gen.

OH byaeT NpMBOAUTbL K UCKIOYEHUIO Aen U3 cnuckos Cyaa Npexae Yem CcyfbA CMOXKET
NPOBECTM XOTA Bbl NePBOHaYabHOE PACCMOTPEHMNE AeNa U A0 NPUHATUA KaKoro-1m6o
peleHus.

2 DH-GDR(2011)20.
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OH HaKasblBaeT 3aABMTeNA MO NPUYMHAM, HAXOAALMMCA COBEPLUEHHO He B €ro BNacTH,
T.e. B CBA3M C oTcyTCTBMEM Y Cya BOSMOXKHOCTM CBOEBPEMEHHO paccMaTpuBaTh agena. OH
OKa3blBaeT HEKOTOPbIM 3aABUTENAM B AocTyne K Cyay BCEro fMiib Ha TOM OCHOBaHWUMU, YTO B
HacTosee Bpema Cyg, He B COCTOSIHMM OTPEArMpoBaTh Ha WX Kanobbl B pasyMHbIN CPOK.
MHbIMW CN1OBaMM, OH HaKa3blBAET 3aABUTENEN — B TOM YMC/IEe NOAABLUMX NOTEHUMANbHO
060CHOBaHHbIe Xanobbl — 3a 3a4epKKku B Cyae.

MpaBo 3anaBMUTENA HA MHAMBUAYANbHYIO Kanoby, rapaHTMpoBaHHoe cT. 34 EKNY, byaet
HapyLweHo, ecnun ero gesno byaet aBTOMaTUYECKM BblYepKMBaATbLCA U3 cnuckoB Cyaa no
NPUYMHAM, HE CBA3AHHbIM C CaMOW XKanobol, a NPoCTO B CUY UCTEYEHUA ONPeaEeIEHHOIO
CPOKa, M A0 KaKoro-nnbo cyaebHoro paccMmoTpeHus gena.

Kpome Toro, 3To nNpea/ioxKeHne onnMpaeTca Ha BHYTPEHHWE MPUHLLMMbI NPUOPUTU3ALUN
*anob6 Cyaom v NbiTaeTca NPUMEHUTDL ee K Aenlam, KoTopble B Cyae 6blan OTHECEHbI K
MOCNEAHUM ABYM KaTEropusam B pamKax 3Tol knaccuduraumm™. MosTomy 3 npeanoxeHus
cnepyert, 4To Noc/ie onpeaeseHHOro CPoKa NepBOHaYaNbHbIN aAMUHUCTPATUBHDBIN NpoLecce
COPTMPOBKU NPUBEAET K MOC/NEACTBUAM, KOTOPbIMU AOIKHO 06134aTb ML cyaebHoe
peLleHue, - T.e. UCKNIOYEHMNE 4eNa U3 CMUCKOB UKW NPU3HaHKWE ero HenpuemaembsiM. bosee
TOro, NOCKOJ/IbKY KpUTEPUU Npuoputnsaumm aen Cyaom npencraBasiot coboli He bosiee yem
BHYTPEHHIOK aAMUHUCTPATUBHYIO NPaKTUKY, 3TO NOJIOXKEHWNE O AAaBHOCTU HE rapaHTUpYeT,
YTO OTKJ/IOHEHbI Ha OCHOBAHMM UCTEYEHUA CPOKA ByAyT TONLKO ABHO HEO6OCHOBaHHbIE
aena.

23. CornacHo aBTopam, 3TO NOJIOXKEHME NO3BOUT 3aABUTENAM Y3HaTb 06 Mcxoae cBoel Kanobbl
bbICTpee, YeM 3TO NPOMUCXOAMT B HacToAwee Bpema. OAHAKO 3TO NpesJ/ioKeHNe He yunTbiBaeT
byHAAMEHTaIbHOrO MOMEHTA: 33aABUTENAM HYXKHO He y3Hameb BbicTpee 06 ncxoae ceoei
»anobbl, B 0CO6EHHOCTM €C/IM 3TOT UCXOA, HAaCTYMuUA B pe3ynbTaTe aBTOMATUYECKOM NpoLueaypsbl;
UM HYXKHO BbICTpEe Moay4ums peweHue, BbIHeCEHHOE B pe3ynbTaTe cyAe6HOro pacCMoTpeHus
aena.

24, Mbl nofaraem, 4to pelieHmem npobaembl 3a4epKeK ¢ BbiHeceHMem cyaebHoro peweHns o
npuemaemocTy byaert nosbiweHne BO3MoXKHocTel Cyaa No cBoeBpeMeHHOMY PacCMOTPEHMIO
NOCTYNaoLWMX *Kanob, a TakKe NpoaoKeHne pepopmmposaHuna Cyaom CBOMX BHYTPEHHUX
npoueayp, YTo OH YXKe U AeNnaeT c Lenbto bonee appeKkTMBHOM 06paboTKK Aen. U yK KoHeuyHo
OTBETOM Ha Npobiemy He MOXKeT BbITb aBTOMaTUYECKOe UCK/oUeHMe aen U3 cnuckos Cyaa 6es
npeABapuTeIbHOro cyaebHOro aHanmsa, YTo OrpaHNYMT NPaBo 3asBUTENA Ha NoJlyYeHue
cyaebHoro pewweHua (cT. 34 EKMNY).

U3meHeHume B cT. 35 n. 3b EKMY

25. MomuMmo BBeAEeHUA HOBOrO KpUTEPUA MPUEMIEMOCTH, Apyroe obcyKaaemoe B HacToALL MM
o 14

MOMEHT NpPea/IoKeHne COCTOUT B USMEHEHUUN HblHE AEUCTBYIOLLMX KpUTEPUEB NPUEMIEMOCTH

B yacTHOCTH, BbII0 NPEA/IOKEHO YAANNTb BTOPYHO rapaHTUIO PACCMOTPEHUSA, COAEPKALLYOCA B

TekcTe cT. 35(3)(b).

26. CornacHo B HacTosiLLee BpemMs AeiCTBYoLLel GOpMYIMPOBKE 3TOrO NOIOXKEHUS,

3710 WwecTan 1 ceabMan KaTeropum, a UMEHHO «Kanobbl, NOAHUMALOLME NPOBAEMY MPUEMAEMOCTU» U KABHO
Henpuemiemble Kanobbl» (KaTeropum NPUOPUTETHOCTH, UCMO/b3yemble CyA0M, CM. MO agpecy
http://www.echr.coe.int/NR/rdonlyres/DB6EDF5E-6661-4EF6-992E-

F8C4ACC62F31/0/Priority policyPublic communication EN.pdf).

' DH-GDR(2011)13 v DH-GDR(2011)24.

AxuBapb 2012 .
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WHAMBUAYabHAA Kanoba o6baBAAETCA HENPUEMIEMOWN, €CNN:

3aABUTE/Ib HE MOHEC cepbe3Horo yuwepba;

a. eC/IM TO/IbKO NPUHLMM YBAXKEHUA NPaB Yes/I0BEKA, KaK OHM onpeaeneHbl B
HacToALlen KoHBeHLMKN 1 NpoTOKONAX K Hel, He TpebyeT paccMoTpeHus Kanobbl no
CYLLEeCTBY, a TaKKe

b. npuycnoeum, YTO Ha 3ITOM OCHOBAHUM He MOXKeT 6biTb OTKAa3aHO B PACCMOTPEHUM
Aena, Kotopoe He 6b110 HageXalwmum 06pasom pacCMOTPEHO
BHYTPUroCy4apCTBEHHbIM CYyA0M.

27. BblaBUraemoe B HacTosLLee Bpems NPeasoKeHne COCTOUT B yaaneHnn GopMyIMPOBKMY,
BblAENEHHOMN }KMPHbIM WPUOTOM, Ha TOM OCHOBAHUU, YTO B HEWN COAEPHKUTCA HEYMECTHO
BbICOKOE TpeboBaHMe C yHeTOM XapaKTepa CUTYyaLMiA, O KOTOPbIX FTOBOPUTCA B 3TOM MOJIONKEHUMU.

28. Ccamoro Havyana cnenyeTr HAaNOMHUTD, YTO:

3TOT KpUTEpPU NpuemaemocTty Bctynua B cuny 1 noHa 2010 r. n B NONHOM Mepe HavyHeT
OencTBoBaTb TO/IbKO € MtoHA 2012 r. [1o 3TOro BpemMeHu 3TOT KPUTEPUIN MOMKET NPUMEHATLCA
TONbKO NanaTamu u bonblwoit Manatoi. MosTomy Ha JaHHOM 3Tane NpeacTaBAAeTCA
npexaeBpeMeHHbIM PacCMaTPUBaTb BOSMOMKHOCTb BHECEHUA B HETO U3MEHEHUM.

Kpome Toro, B HacTOALLMIA MOMEHT YMCO A€/, PELEHHbIX HAa OCHOBaHMM 3TOrO
NO/IOMKEHUSA, O4eHb OrpaHnyeHHo. OTCloAa CeayerT, YTo 3TOT KPUTEPUIA He NpeacTaBaseT
cob0i1 cepbesHOM NPUUMHbBI HbIHELLIHUX NPO6IeMm, CBA3aHHbIX C Harpy3Kon Ha Cya.

29. MexayHapoaHana AmHuctua, LeHTp AIRE, EBpONencKMii LeHTp 3aLWMTbl NpaB YeoBekKa
(EHRAC), XenbcuHKcKuit doHa, npas yenoseka, MHTEPANTC, MexayHapoaHas Komuceus
topuctos (ICJ) n JUSTICE BbicTynatoT NPOTUB 3TOr0 HOBOTO KPUTEPUA NPUEMIEMOCTHU U o bonee
CYLLEeCTBEHHbIM MPUYMHAM:

MonoeHue o rapaHTUN «HaAJ/IEXKALLEro PacCCMOTPEHUAY» NpeaCcTaBAseT cCobo ACHYIO
WANIOCTPALLMIO NPUHLMNA Cy6CUAMAPHOCTH, COTTaCHO KOTOPOMY Ha rocyZiapCTBaxX NEKUT
OCHOBHas OTBETCTBEHHOCTb M0 3GHEKTUBHOMY UCNONHEHUIO MX 06A3aTeNbCTB B 061aCTH
npas YenoBeKa B COOTBETCTBUM C KoHBEHUMEN. B 4acTHOCTHM, cybCcMaMapHOCTb BO3NaraeT Ha
rocygapcrea 0653aHHOCTb MO UCMOAHEHWIO CBOMX 0653aTenbeTs no KoHseHumm 1 gaet Cyay
NOAHOMOYMA YKa3blBaTb Ha Npobenbl B 3dpdeKTUBHOM 3aLumTe BCex Npas no KoHseHuuw.
OTCyTCTBME Hag/1eKallero pacCMOTPeHWA Aena, CBA3aHHOro ¢ NpaBamu no KoHBeHuuw,
BHYTPUrOCYAaPCTBEHHbIM CYA,ebHbIM OPraHOM, ABNAETCA MMEHHO TaKUM Npobenom.
MosTomy Lie/Ib 4AaHHOW rapaHTUK B TOM, YTO, €CU AeNo He Bbio Hagnexalwmum obpasom
PaccMOTPEHO HUKAKUM BHYTPUTOCYAAPCTBEHHbIM CYA0M, OHO LLO/IKHO BbITb PacCMOTPEHO
Esponeiickum Cyaom no cyuiecrsy.

OcHoBono/saratoLwasn LeHHOCTb 3TOM rapaHTMKM COCTOMT B HEAONYLWEHMM OTKa3a B
npasocyann — GyHAaMEHTaIbHOTO NPUHUMMA BEPXOBEHCTBA 3aKoHa. OHa obecneuynsaer
NCCRea0BaHNe Aena Mo CyLLEeCTBY XoTsA 6bl OAHUM CyAe6HbIM opraHom™. Kakum 6bl
He3HauYUTeNbHbIM HU Ka3aioch fieN10, TeM He MeHee, BaXKHO He A0MNycKaTb C/ly4aeB OTKasa B
npasocyauu.

30. HaKoHeLl, Mbl XxoTenn 6bl NOAYEPKHYTb, YTO, UMEHHO NoToMy, 4To TpeboBaHue 06

15 -
Cm. B 3TOl cBA3M [pakTnueckoe pykosoactso Cyaa o Kputepusax npuemaemoctu, n. 379, c. 93.
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ncyepnaHumn cpeacTs 3alWmTbl HA BHYTPUIOCYAapCTBEHHM YPOBHE ABAAETCA UANKOCTPaL e
npuHLMna cybcMamapHoOCTM, OHO C HE0BXO4MMOCTbIO NPeAnoaraeT Ha NPaKTUKeE, YTO B TEX
CNyYasx, Koraa TakuMx CpeacTs 3aluTbl He CYLECTBYET AN OHU He 3P dEKTUBHBDI, AEN0 HAANEKUT
npu3HaBaTb NpUemieMbIM (ecnn cobntogeHbl Apyrve KpuTepumn npuemnemocTtu). Mol nonaraem,
YTO Ha 3TOM Ke NPUHLMINE OCHOBaHa rapaHTUA «Ha/1eXKallero pacCMOTPEHUA», COAEPHKaLLAACA
B cT. 35(3)(b) EKNY, T.e. HeobxoaMMoOCTb 06ecneyYmnTb, YTO ECNN Ha HALLMOHAIbHOM YPOBHE B
cucTeme 3almMTbl Npas no KoHeeHumn umetoTcs npobensl, Cya 40NKeH UMETb BO3MOMKHOCTb
paccMoTpeTb Kanoby no cylecTsy.

CBobopga Cypa otbupatb Aena ana pacCMOTPEHUSA

31. Bbln0 BbIpaXKEHO MHEHME, YTO, eC/IM NAKET B HACTOALLEE Bpems 06CyXaatoumxca mep
OKaXXeTcs HeAoCTaTOYHbIM ANA paspeleHns npobiem, crtoawmx nepea Cyaom, notpebytorcs
6on1ee f0NAroCpoUHble pedopmsbl. B 3ToM cBA3M BbII0 NPeanoxKeHo npegoctasuTb Cyay ceoboay
YCMOTpeHus B chepe oT60opa gen . [eknapupyemas Lesb 3TOro Npe/ioKeH!s COCTOUT B TOM,
yT06bI Cya 3aHMMACA TONIbKO AeaMU, KOTOPbIE OH COMTET Hanbonee NPUOPUTETHLIMM.

32. XoTA Ha AaHHOM 3Tane 3To NpeasioXKeHe NPopaboTaHO LWL B O4EHb KpaTKoli popme, yxe
04YeBMAHO, YTO PAaCCMATPUBAEMBIN BapUaAHT HE TONIbKO 3HAYUTE/IbHO OFPAHNYUT NPABO Ha
WMHANBUAYANbHYIO ¥anoby, HO U MONHOCTBIO U B OTPULLATE/IbHYIO CTOPOHY U3MEHUT XapaKTep
HblHE cyLecTByoLWen cyaebHoM cucteMbl 3aWmUTbl NPaB YeN0BEKA, yupexaeHHOW KoHBeHUMeN.
MNoatomy MexayHapoaHaa AmHuctuaA, LleHTp AIRE, EBponencKkuiA LeHTP 3aLmnTbl NPaB YenoBeKa
(EHRAC), XenbcuHKcKuit dpoHa, npas yenoseka, MHTEPANTC, MexayHapoaHas Komuceus
topuctos (ICJ) n JUSTICE BbiCTynatoT NPOTUB NPEAIOMKEHMA, KOTOPOe ByAeT UMETb CTO/b AaNeEKO
nayumne nocneacTsus.

MNOLWJ/IMHbI 3A OBPALLEHUE B CY/,

33. MexayHapoaHaa AmHuctua, LleHTp AIRE, EBpONencKMii LEHTp 3aLMTbl NPaB YeioBekKa
(EHRAC), XenbCUHKCKMIA GOHA NpaB YenoBeKa, WHTEPAMTC, MexayHapoaHaa Komuceuma
topucTos (ICJ) n JUSTICE BbicTynatoT NpoTUB BBEAEHMA NOWANH ANs v, obpawatowmxcs B Cya,
33 BO3MeELLeHNeM 3a npeanosiaraemMble HapyLweHusa ceomx npas no KoHseHumu. Hapsay ¢ 6onee
yem 270 opraHmMsaLmAMK rparkaaHcKoro obuwectsa ns bonee yem 40 ctpaH CoseTa EBponi,
NOAMNMCaBLIMMM NETULMIO NPOTUB BBEAEHMA NOWAWH AN 3aaBuTenei, obpawatowmxca 8 Cya,
Mbl NPU3BaaN rocyaapcrea-yyacTHMKK CoseTta EBpOMbl OTKAOHUTbL NpeaioXKeHne 0 BBeAeHUN
nownun'’. Mbl nonaraem, YTo BBEAEHME CUCTEMbI MOLANH HaHECET Cepbe3HbIil YPOH NpaBy Ha
UHAMBUAYanbHoe obpaleHune B Cya n byaeT conpsaxKeHo ¢ 60NbLIMMU NPAaKTUYECKUMU U
aAMUHUCTPaTUBHbIMMK TpyaHocTAMK. Cam Cya BbiCTynaeT NPOTUB BBEAEHWUA NOWANH ANA
3aABUTENEN B CUY NPUHLMNMANBHbBIX BO3PAXKEHUI, @ TaKXKe NOTOMY, YTO 3TO BbI3OBET

'® DH-GDR(2011)20.

7 Cm. Metnumio rpaxkaaHckoro obyectsa "Fees: a barrier to justice” (Co CMCKOM NOANMUCABLLMX) MO agpecy
http://www.amnesty.org/en/library/info/IOR61/005/2011/en. Cm. Takxe CoBmecTHoe 3aasneHue HIMO: Fees: A barrier to

Jjustice: Imposing a fee on applicants to the European Court of Human Rights may deny victims of human rights violations
access to justice, 28 okta6pa 2010 r., http://www.amnesty.org/en/library/info/IOR61/09/2010/en; n PekomeHaaumio

KoHdepeHummn mexayHapoaHbix HIMO, nmetowwmx craTyc yyacTHUKoB B CoBeTe EBponbl, NnpuHATyto 27 aHBaps 2011 .,
http://www.coe.int/t/ngo/Articles/CONF_PLE 2011 REC2 Cour en.asp.
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3Ha4yuTenbHbIE I'IpO6J1€MbI NPaKTUYECKOro n aaMMUHUCTPATUBHOIO XapaKTepa .

34. Mbl oTmeyaem, 4to foknag CDDH o cucteme nownuH Ana 3aasutenen, obpallaromxca B
CyZ, He CTaBMUT CBOEM Lie/Ibio PaCCMOTPETbL BONPOC 0 TOM, ByAeT v BBEAEHWE CUCTEMbI MOLWANH
npeAcTaBAATb CO60M HeEAOMYCTMMOE OrpaHUYEHNE UAN NPENATCTBUE A5 OCYLLECTBIEHMA NPaBa
Ha nHaMBUAyanbHoe obpalleHue B Cya; OAHAKO B HEM AENAETCA NONbITKa NOMOYb
JanbHelweMy UCCNeA0BaHMIO MPAKTUYHOCTM U NOJIb3bl TaKOM CUCTEMbI C LLENbIO COAENCTBUSA
NPUHATUIO KOMUTETOM MUHUCTPOB pELIEHWUA NO 3TOMY BONPOCY. Tem He MeHee, Mbl Nonaraem,
YTO NPUHLUNNANbBHBIMA BOMNPOC M OCHOBHbIE NPAKTUYECKME aPFYMEHTbI 338 M NPOTMB MOLANH
HeNb3A paccMaTpuBaTb OTAENbHO APYr OT Apyra.

35. MpepnonaraeTcs, YTO OCHOBHOE Ha3Ha4YeHMe BO3MOMXKHOM CUCTEMbI MOLWANH - COKPaTUTb
YUC/I0 OYEBMAHO HENPUEMIEMBIX Kai06, NPU 3TOM He NPEenATCTBYA NoAaye Kanob
060CHOBaHHbIX. XOTA B M3MUPCKON AeKnapaLumm, NpusbiatoLein KomnteT MMHUCTPOB
NPoA0MKaTb UCCeA0BaHME BOMPOCA O B3UMaHWUM NOLUAUH C 3aABUTENEN, NoAYepPKUBaETCA
Heo6Xo0ANMMOCTb NPUHATUA Mep, HaNPaBAEHHbIX HA TO, YTOObI BOCMPENATCTBOBATb NoAaye ABHO
HernpuemsIeMblX ¥Kanob, oHa NoAYEPKMBAET, YTO NPU 3TOM CAeayeT CTPEMUTLCA «He
npoTMBOAENCTBOBaTb NccnenoBaHuto Cyaom 060CHOBAHHbIX Kanob». AHaNorMyHbIM 0bpasom B
MNHTepnakeHCKOW AeKapaLmm B Ka4ecTse yC/10BUA BBeAeHMA tobol nogobHoM cuctemol
YCTaHaB/MBAETCSA TO, YTO OHA He A0JIKHA NPensaTCTBOBaTb NoAavye 060CHOBAHHbIX Kano6 ™.
OpaHakKo yxe B NpeasapuTenbHom goknage o xoge pabotol CDDH npusHaeTcs, YTo Ha NpaKkTUKe
«ntoban cuctema byaeT conpakeHa c onpeseieHHON CTeNeHblo PUCKa BOCNPENATCTBOBAHMA
noaave 060CHOBAHHbIX ano6»>. B noknage CHHD o cucteme nownuvH Ans 3asBUTENEN,
obpaLatowmxca B Cya, BHOBb yTBEpKAAETCA, UTO Ntobas cucTema, Tpebytowan oT 3aaBuUTeNs
onnatbl Npu nogadve B CekpeTapmaT 3anoJIHEHHOro popmMyiapa Kanobbl, «6yAeT conpsxKeHa c
KaKOM-TO CTeneHblo pUCKa BOCMPEensaTCTBOBaHMA nNogayvye 060CHOBaHHbIX an06»>". NHbIMK
CNOBaMU, AaXKe B C/ly4ae NPUHATUA NOJIOKEHUIN, MPeayCMaTPUBAIOLLMX, HAaNpumep,
0CcBOGOXKAEHWE OT NOLWMUH, NtobasA Takasa cucTeMa COMPAKEHA C PUCKOM AEMOTUBALLUU UK JaXKe
BOCMPENATCTBOBAHUA IMLAM C 060CHOBAHHbIMM Kasobamu, B pe3ynbTaTe Yero ux »anobol He
nonaayt B Cya. Moatomy BBeAEHWE NOWAUH ANA 3aaBuUTenen, obpaluatowmxca B Cya, 3akpoet
YKepTBaM HapyLUEeHW NpaB Yesl0BeKa AOCTYN K NPaBOCYAMI0 HA OCHOBAHUM UX
NA1aTeXecnocobHOCTM M TEM CaMbIM CTaHET HeNpuemaeMbIM OrpaHUYEHNEM Ha NPaBo
obpaleHuns c MHAnBMAYaAbHOM Kanobow B Cya. OTCyTCTBME CPEACTB HUKOTAA HE A0/IKHO
CTaHOBMUTLCA MPENATCTBMEM, MELLAIOLLMM YENOBEKY MNOYYUTb AOCTYMN K CPeACTBAM BO3MELLEHMUA
33 HapyLeHUA NpaB YenoBeKa.

36. Gonee TOro, COMHUTENBLHO, YTO BBEAEHME NOLWANH 0BNErYUT, @ He yCyryoumT,
aAMMHUCTPATMBHYH Harpysky Ha Cya. CucTema NOLW/MH MOKET UCTOLLMUTDL M TaK yXKe
He40CTaTouHble Yenoseyeckme n GpuHaHcosble pecypcbl Cyaa. Kak rosoputes B 3ameqaHuu
Cekpemapuama o cydebHbix MOWAUHAX, «NPeACTaBAAETCA HeM36eHbIM, YTO BBEAEHMWE MOLINH

B em. Opinion of the Court for the Izmir Conference (MHeHue Cyda 015 U3mupcKoli KoHhepeHyuu, npuHamoe aeHymom
Cyoa 4 anpens 2011 2.), n. 10.

19

Cm. U3munpckyto geknapauuto u MNnaH mep no ee ncnonHenuto, n. A.1. IHTepaakeHCcKas ageknapauma npmsbiBaeT
KomuteT MUHUCTPOB UCCNef0BaTb, «MPU KaKMX YCAOBUAX MOTYT BbITb NPeaycMOTPEHbl HOBbIE NPoLeccyanbHble npasuaa
WM NPAKTUYEeCKMe NpuHLMNbI 6e3 yuwepba nogaye 060CHOBAHHBIX anoby»; cm. n. A.3 MHTepnakeHcKoro MNaaHa

LEVCTBUN.

0 pyKOBOAALLMI KOMMTET MO NpaBam Yenoseka (CDDH): CDDH Interim Activity Report, CDDH(2011)R72 Addendum 1, n.
35.

! cm. CDDH Report on a system of fees for applicants to the Court, CDDH(2011)R73 Appendix llI, n. 6.a.i.
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ANA Bcex 3aaBuTenen byaet o3HauyaTb 4ONONHUTENbHYIO 06paboTKy Aen, paccmaTpnBaembIx
e[MHO/IMYHO, MO CPABHEHHMIO C HbIHELLHEN NPAKTUKOI» -, B 4aCTHOCTH, B CUCTEME, KOTOPast
BKJ/IOYAET B c€6A KOMMNEHCATOPHbIE MEXaHW3Mbl (HanpUmep, OTMeHa, 0CBOBOXKAEHWE OT ynaaTbl
1 BO3BPALLEHUNE YNIAYEHHbIX MOLIMH), MOXKHO 0XKUAATb, YTO BIOAKETHbIE U AAMUHUCTPATUBHbIE
nocneacTsuna byayT 3HaUUTENbHBIMU. B TO Ke Bpems TakMe KOMMNEHCAaTOPHbIe MEXaHU3Mbl
notpebytoTca, 4Tobbl 36eXKaTb NPENATCTBUM K 06palLeHMI0 C 060CHOBaHHbIMM XKasiobamu.

37. AHanuM3 OCHOBHbIX aCMEKTOB M BO3SMOXHbIX BAPMAHTOB CUCTEMbI MOLU/NH, U3/I0XKEHHDbIX B
poknage CDDH no sTomy Bonpocy, NoATBEPKAAET Hanuume pyHAAMeEHTaIbHOrO KOHGAMKTA
MeXKly OCHOBHOW L,e/1bl0 BBEAEHWA 3TON CUCTEMbI U NPAKTUUYECKMMU NOCNEeACTBUAMU ee
d)yHKu,MOHMpOBaHMHB. BBeneHMe MaKCMMaNbHO BbICOKUX MPENATCTBMI K Nogaye ABHO
Heob0CHOBaHHbIX a/06 ¢ 0 AHOBPEMEHHOW MUHUMMU3ALMEN AAMUHNCTPATUBHBIX U BIOAKETHbIX
nocneacTBUn, BO3LENCTBUA Ha Nofady 060CHOBaHHbIX Kafob, a TaKKe pucKa
ANCKPUMMWHALMOHHOTO BO34ENCTBUA HA PA3HbIX 3aABUTENEN, CIOXKHO - eCM BOOBLLLE BO3MOXKHO
- coBmecTuTb. B poknage CDDH npu3sHaeTca, 4To npoBegeHne aHanmsa 3aTtpaT U BbIros,
obcyKaaembix mogenei CN0XKHO, U 40 HAacTOALWEro BpeMeHU He Hblo BO3MOMKHO .

38. PelueHue 0 BBEAEHUN CUCTEMbI NOWAMH 6e3 Takro aHann3a byaeT HOCUTb NOAUTUYECKUIA, a
He cTpaTernyeckunin xapakrep. Takoe pelleHne He byaeT 0CHOBAaHO Ha MHGOPMUPOBAHHOM
aHanu3e M NPo3pavyHOM OLEeHKe KOPEHHbIX MPUUYNH NpobsieMbl, BO34eNCTBUA HeAaBHUX pedopm
M BEPOATHbIX NOCNEACTBUIN PA3NIMYHBIX MOLENEN CUCTEMbI NOLIINH. ITO MOXKET UCTOLLUTD
KazpoBsble U GMHAHCcoBble pecypcbl Cyaa, Npu 3TOM NPENATCTBYA 3aABUTENSAM C 060CHOBaHHbIMM
anobamu Ha HapyLleHMe NpaB YesioBeKa B 0bpalLeHnm B Cys 3a BO3MELLEHMEM.

39. MoaTomy Mbl NOBTOPAEM CBOW NPM3bIB K FOCY4apCTBAM-Y4aCTHUKAM: OTBEPTHYTb
npeanoXKeHne o BBeAEHWM MOLWWH ANA 3aaBuTenel, obpauwatowmxca 8 Cya. BMmecTo nonbITok
OTOWTb Y 3anBUTE/IEN KeNaHWe UCKaTb CNPaBeIMBOCTM BBEAEHUEM MOLWNH, KaxKaoe u3 47
rocyapcrs A0/IHO 06ecneynTb Haanume AOCTYMHbIX U 3PPEKTUBHBIX BHYTPUITOCYAaPCTBEHHbIX
CPeaCTB 3alMTbl OT HAPYLUEHMI NPaB, rapaHTMpPOBaHHbIX EKMY.

CAHKUWMU 3A MOOAYY BECNEPCMEKTUBHbBIX }AJ10b

40. MexayHapogHas AmMHuctums, LeHTp AIRE, EBponeicKknit ueHTp 3almTbl NpaB YenoBeKa
(EHRAC), XenbcuHKcKuit hoHa, npas yenoseka, MHTEPANTC, MexayHapoaHas Komuceus
topuctos (ICJ) n JUSTICE oTmeyatoT npegnoskeHme o Tom, 4to Cya A0N1KeH MMeTb BO3MOXKHOCTb
HanaraTb CaHKLMM Ha TeX, KTO 0bpaLlaeTca C NOBTOPHbIMU «ABHO HENPUEMIEMbIMU U
JNIVILLIEHHBIMU CyLLLeCTBa» wanobamn’.

41. Mbl noHMMaeMm, Kakoe 6pems Bo3naratoT Ha Cyz, 3aABUTENU, YNIOPCTBYIOLWME B NoJaye
coBepLUeHHO 6e30CHOBaTe/IbHbIX Kaiob. OgHaKo Mbl OTMeYaeM, 4YTo B Aoknage CDDH no aToi
npobsieme He AaETCS YKAa3aHUI Ha AeNCTBUTE/IbHbIN MacwTab npobaembl, UCMbITbIBAaEMOM
CyZiom B CBAI3M C TAaKUMM TLLETHbIMM }Kanobamu. Kpome Toro, nepeuncnns HeCKoNbKO
ONEPaLMOHHBIX aCMEKTOB BO3MOXHOI CUCTEMbI CAHKLMI ", OKNAZ, HE COLEPKUT 3aKOHYEHHOI

2 European Court of Human Rights, Registry Note on Court fees, 5 oktabpa 2011 r., Ref #3666425, c. 2.

% Cm. CDDH(2011)R73 Appendix IIl, n. 7.

** Cm. CDDH(2011)R73 Appendix IIl, . 8.

» Cm. CDDH Report on the proposal to introduce a sanction in futile cases, CDODH(2011)R73 Appendix IV, n. 2.

% cm. CDDH(2011)R73 Appendix IV, paragraph 3. 3To npefanoxeHue npegycMmaTpmrBaeT CaHKLMIO B GOpme NOLLWHBI,
Hanaraemoi no ycmoTtpeHuto Cya B MOMEHT MPUHATUA UM PELLUEHUS O HENMPUEMIEMOCTM Kanobbl. Mpu ycnosum, 4to
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MOJAENN, HA OCHOBAHUWN KOTOPOM MOMKHO Obl/1I0 Obl NPOBECTM OLEHKY BO34EMNCTBUA TAaKOM
cuctembl. Mo3TOMYy Mbl MONAraem, YTO A8 NPUHATUA PELLEHNA O pPeann3aLnmn Takoro
npeasoxeHnsa noTpebyeTca fanbHENLWNI aHANN3 NPAKTUYECKMX NOCAEACTBUI U aCNeKTOB
CUCTEMbI CaHKLNN.

42. Buucne Hawwux npeaBapuTesibHbIX 3aMeYaHnii N0 STOMY BOMPOCY Mbl XOTENN Bbl OTMETUTD,
yTo B foKNaae CDDH He AeMOHCTpUpYeTCA, YTO Npeaaraemas cMcTeMa CaHKLMNA AeNCTBUTENBbHO
CYLLECTBEHHO COKPATUT NOCTYNNEHME TaKuX Kanob B Cya. PHaHCOBasA CaHKLMA NOCT-GaKTym, B
MOMEHT NPU3HaHMA }Kanobbl Henpuemaemon Cynom, He cnocobHa HenocpeaCTBEHHO
npefoTBPaTMTL NpobieMy, KOTOPYHO OHA NPU3BAHa PELNTb, 3 UMEHHO Nogavy
6ecnepcneKkTMBHOM anobbl. B ydwem cayyae cxema caHKLMA ByaeT MmeTb onocpeaoBaHHoe
BO34eNCTBUE, OTOMBAA Y 3aABUTENEN B LLE/IOM XKefaHue noaaBaTb becnepcneKkTUBHbIE Kanobbl 1
npegoTBpaLLan NoCcTynieHne ganbHEWLWnX Kanob oT 3aaBuTe e, KOTOPbIe NOAABAIN TaKue
6ecnepcnekTnBHbIe anobol B npowwaom. O4HAKo, eciv NPeANoA0KMUTb, YTO HObLIMHCTBO
obpaLatowmxca ¢ becnepcnekTUBHbIMK Kanobamu TBepao ybexaeHbl B X 060CHOBAaHHOCTY,
MaJsio KOro U3 HUX B AEUCTBUTE/IbHOCTU YAACTCA OTBPATMTb OT 0OpaLLeHMA Yrpo30iM CaHKLUUMK.
Peakuma byaywimx saasuTenei Ha yrposy CaHKUMIM MOXKET B 6O/bLLE CTENEHM ONpPeaenaTbca ux
OTHOLUEHNEM K PUCKY, HEXKEJIU YECTHOM OLEHKOM AOCTOMHCTB UX ¥Kaiobbl.

43. C apyron CTOPOHbI, MO HAWEeMY MHEHMIO, BMOJIHE BEPOATHbI CUTyaLMn, Koraa byayuwme
3aABUTENIM C 06OCHOBAHHbLIMM KanobaMm MOryT 0TKa3aTbCs OT MOMNbITOK NONYYNTb BO3MELLEHME
M3-3a yrpo3bl CaHKLMK. [03TOMY TaKasa yrpo3a MOXKeT OTBPaTUTb NOTEHUMA/bHbIX 3aABUTENEN C
060CHOBaHHbIMM Kanobamu, ogHaKo boALmMXCA, B NEPBYIO ovepenb 13-3a HeXBATKM GUHAHCOBBIX
CpeAacTB, YTO UM NpUAETCA NNaTUTb u.|Tpa¢27.

44. W, HakoHeL, camoe BayKHoe CoobparkeHne: cMCTeMa CaHKLUIA, U3N0XKEHHaA B AoKNaje
CDDH, HenocpeACTBEHHO NOCATHET Ha NPaBO 06paLLEHNA C MHANBUAYAAbHOW Xanobol, ecau
KTO-1160, Ha Koro 6bi1 HaoxeH wTpad 3a nogayy 6ecnepcnekTUBHOM XKanobbl, He 3ana1aTuT, U B
pesynbTaTe nocaeaytollas Kanoba 6yaet oTkaoHeHa 6e3 paccmoTpeHus. Cutyaumsa, Koraa
anobbl OTKAOHAKOTCA Ha OCHOBaHMM HeynaaThl lWiTpada 3a npeablayLLyto Kanoby, a He no
npuUYnHaMm, CBA3aHHbIM C HOBOW Kano60i, He UMEEeT HUKaKMX onpasaaHmii. Mostomy mbl
BbICTYNaem nNpoTus o060l cxembl CaHKLMIA, HeonpasBaaHHO NnocAratoLlei Ha Npaso
nHAMBMAYyanbHoro obpauwenua B Cya,

45. Bonee TOro, Mbl NoJiaraem, 4YTo 3TO CTaHET HeBNAronpPMATHBIM CUTHA/IOM O TOM, KaKkue
npobsiembl B HacTosALLee Bpemsa UcnbiTbiBaeT Cya, eciv caHKuumn ByayT HanaraTbCs Ha
3anABuTEIel, NoAatowmx ABHO HeO6OCHOBaAHHbIE MO CYLLEeCcTBY Aena, B TO BpeMs KaK rocyaapcTea,
KOTOpble YNOPHO HE UCMONHSAIOT PeLleHni Mo NOBTOPAOLWMMCA AeNaM, He NoaBepraroTcs
CaHKUMAM, HECMOTPA Ha 3HaYMTEe/IbHOE BpemMs, KOTOPOe OrPOMHOE YNCIO0 NOBTOPAIOLMXCA AeN
Bo3naraeT Ha Cya.

pasmep CaHKLMKU He NPEBbILAET GUKCUPOBAHHON MAKCMMaNbHOM CYMMbI, OH OCTAeTcs Ha ycmoTpeHue Cyaa. Mpu
pelleHnm 0 xapaKTepe caHKkummn Cya ByaeT yunTbiBaTb KOHKPETHbIE 0COBEHHOCTU MHAMBKAYaNbHOTO Aena. Jliobas
HANOKEHHAA CaHKLMA A0MKHA ObITb HE HACTO/IbKO HU3KOM, YTOObI ObITb HEahPEKTUBHOMN. Cya HE CMOXKET
HenocpeacTBeHHO NPUHYKAATL 3aABUENA K yNaaTe CaHKLMKU; O4HaKO 3asBuTeNb ByaeT NpoMHGOPMUPOBAH, YTO ero
nocneaytouume xanobbl He byAyT pacCMaTPUBATLCA, NMOKA NOLWAMHA He ByaeT ynaayeHa. Tem He MeHee, COrIacHoO 3ToMy
NPELNOKEHMIO, 3Ta MPAKTUKA MOXKET HE MPUMEHATHCA B OTHOLLIEHWUM 3Ka06, KAacatoLWMXCA TaK Ha3bIBAEMbIX KK/THOYEBbIX
npas» (Hanpumep, cT. 2, 3 1 4). NIPUMEHUTENBHO K NOCAEAYIOLLMM BeCnepcnekTUBHbBIM Kanobam MoryT 6biTb BBEAEHDI
60nee BbICOKME CAHKLMW.

27 o
B nocnegHem cnyyae yrposa CaHKLMM MOXKET UMETb aHANIOTMYHOE OTNYrMBatoLLee BO3AeNCTBME, KaK U HE0BXOAMMOCTb
NAATUTL NOLIMHY 33 NoAayy *anobbl B Cya (cp. C NpesioKeHnem o BBEAEHUM NOLWINH 419 3a8BUTENENH).
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OBA3ATE/TIbHOCTb FOPUAUYECKOIO NPEACTABUTE/IBCTBA

46. MexayHapogHana AMHUCTUA, LleHTp AIRE, EBponelickuii LeHTp 3aLlmThbl NpaB YesoBeka
(EHRAC), XenbcuHKckuit dpoHa, npas yenoseka, UHTEPANTC, MexayHapoaHas Komuccus
topucToB (ICJ) n JUSTICE oTmeuatoT goknag CDDH no Bonpocy 06 0653aTenbHOCTH HOPUANYECKOTO
npeacTa BUTENbCTBA .

47. Ecnu Bo3melLeHME IOPUAMYECKUX PACXOL0B roCcyAapcTBOM He ByAeT AOCTYNHO Ha
HaLMOHaIbHOM YpOBHe BO Bcex 47 rocyaapcrBax—ydacTHuKax CoseTta EBponbl ana nogen, y
KOTOPbIX HET CPeACTB NAATUTb 33 YCYry aABOKaTa, @ NOTEeHLUMaNbHble 3aABUTENUN HE CMOTYT
MO/1b30BATHCA NOMOLLBIO A0IKHbIM 06pPa3om KBAMOULMPOBAHHBIX U OBYYEHHbIX IOPUCTOB, TO
0653aTe/IbHOCTb IOPUANYECKOTO NPEACTABUTENbCTBA COMPAMKEHA C PUCKOM TOTO, YTO NIIOAAM C
X0poLwo 060CHOBaHHbIMM }anobamu Ha HapyLleHne npaB YenoBeka byaeT oTkasaHo B AOCTyNe K

Cyay.

48. o3Tomy mMbl Nofaraem, 4To paccmaTpumsatoLLeeca NpeaaoxKeHune 06 0653aTENBHOCTH
OpUANYECKOro NpeacTaBuTeIbCTBa HEBO3MOXKHO Noaaepatb. Bmecto BBeaeHMA Takoro
TDEGOBaHMH rocyaapcream-y4aCTHMKamM cnegyet nepeCcMoTpeTb paHee BHECEHHOE NpeasioXKeHne
NO HANMCAaHUIO N NPUHATUIO PekomeHaaummn o gocTyne K VIHd)OpMaLI,MM nropnanvyeckmm
KOHCYyNbTaUuMAM ONA NOTEeHUMANIbHbIX 3anBuTeNElN B CyZ, KoTopas, B Yncae npo4vero, NpmM3biBaeT
rocygapcrtea npegoCtaBnATb NOMOLWb MO BO3MELWEHNIO OPUONYECKMX PACXO040B TaKMM nnLam.

MEXAHU3M OTCEBA U
CNOCOBHOCTb CYAA NPUHNUMATD
PELLUEHUA

49. MexayHapogHaa AmHuctus, LleHTp AIRE, EBponenckuii LeHTP 3alLmTbl NpaB YenoBeKa
(EHRAC), XenbCcuHKCKMi GoHz npas Yenoseka, MHTEPAMTC, MesxkayHapoHas KOMUCCHSA
topuctos (ICJ) n JUSTICE npueetcTeytoT paboty CDDH no pa3spaboTke npeanoxeHni, Kacatowmxcs
Bo3MoKHocTel Cysia No oTceBy XKanob 1 NPUHATUIO peLleHnit. ITU NpeasIoKeHUA Tenepb
cnenyeT pacCMOTPETh B CBETE HEAABHO NpefocTaBneHHol Cekpetapmatom Cyaa nHbopmaumm,
KOTOpas noKasasa, 4to B pamkax MpoTokona 14 yxKe 4OCTUTHYT 3HAUUTENbHbIN Nporpecc B
YCKOPEHWM NPOM3BOACTBA NO ABHO HEOOOCHOBAHHbLIM Aes1aM NocpeacTBOM eANHONINYHOTO
paccmoTpeHua aena cyp,beﬁzg. Mo npegnonoxenuto Cyaa, ecnn oH ByaeT nogaepKmMBaTbh
HbIHELHIO CKOPOCTb 06PabOTKM ABHO HENPUEMAEMbIX /1, OH CMOXKET YCTPaHUTb CKOMNEHUE
Takux gen K 2015 r. Mbl ropA40 NpMBETCTBYEM 3T U3MEHEHMUA, KOTOPble 4EMOHCTPUPYIOT ycnex
npoueaypbl EAMHOANYHOIO PAaCCMOTPEHMA, BBeAeHHOM MpoTokonom 14. To, 4To anA Takoro
BO34eNcTBUA NoTpeboBaocb HEKOTOPOE BPEMA, NNLLIb FOBOPUT O TOM, YTO BO3AENCTBUE
MpoToKona 14 moxKeT OKa3aTbCA B fasibHelwem ele 60nee 3HaYUTENbHbIM.

%8 CDDH(2011)R73 Appendix V.

*° CDDH Report of the 73" meeting from 6-9 December 2011, CDDH (2011)R73, 13 pekabps2011 .
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50. B cBeTte HOBOI MHPOPMaL MK, NpesocTaBaeHHoW Cyaom, NpescTaBAAETCA, YTO CPOYHasA
HeobxoANMMOCTb B Aa/IbHENLINX U3MEHEHUAX B KOHBEHUMMU A5 CO34aHMA HOBOIO MEXaHM3Ma
0TCeBa ABHO HEMpUeMAEMbIX Aen, OTcyTCTBYeT. Mporpecc B pelweHnm npobiembl CKONUBLUMXCA
Aen, HeobxoANMMO NPOAONKATL OTC/IEXKMBATL B TEYEHWE NO KPaHE Mepe rofa, Npexae 4yem
NPUHATL Kakoe-nbo peLleHne 0 BHECEHUM HOBbIX U3MeHEHW B KoHBEHUMIO. [103TOMY, XOTS Mbl
noHMmaem enaHne CDDH BKAOUNUTL 3TW NPeasioKeHUA B CBON A0KAaL KOMUTETY MUHUCTPOB,
He cneayeT PEKOMEHAO0BATb UX CPOYHYIO Peann3aumio. 3aciyKMBaT BHUMAHMA elle ABa
Bonpoca. MNepsblii U HaMboiee HEOTNOXKHbIN: BOMPOC PecypcoB, HEOH6X0ANUMBIX 15 TOro, YTOObI
CekpeTapuat Cyza Mmor NnpoAosIXKaTb M HapalwmBaTb Temn 06paboTKM Aen, pacCMaTpMBAEMbIX
eOVHOJIMYHO, NO-NPEXKHEMY UMEET KpUTUYECKOe 3HauyeHne. Bo-BTopbIx, Npobaemoit octaetcs (Ha
YTO YKaszan u cam Cya) ero cnocobHoOCTb BbICTPO BbIHOCUTL PELIEHUA NO AeNam,
paccmaTpuBaeMbiM KOMUTETAMU U nanatammn’.

51. Y70 KacaeTca HbIHELWHMX NPeaoXKEHUI NO OTCEBY, Mbl MO/1araeM HEOBX04MMbIM NPU
BHECEHWUW Nt0DObIX U3MEHEHUI B KOHBEHLMIO COXPAHATL MPUHLMN BbIHECEHWUS PELLUEHWUI CYAbAMM
no Bcem Aenam, HanpasaeHHbIM B Cya. Cuctema, gatowwas ropmctam CekpetapmaTa NoNHOMOYMA
NPUHUMATb PELLEHUA O MPUEMIEMOCTM Kanob B Cya, B KOPHE U3MEHUT XapaKTep npasa Ha
NMHAMBMAYANbHYIO Xanoby u cnocobHa nogopsaTb aBTopuTeT Cyaa. [loBepue obLWecTBEHHOCTH
peleHnto, BbIHECEHHOMY CyAbeW, KOTOPbIA HE3aBUCUMM U CBA3aH cyaenckum obasaTenbcTBom
6ecnpucTpacTHOCTH, BYAET 3HAUUTENBHO Bbille, YEM eCIN pelleHne byaeT BbIHECEHO
coTpyaHuKom odpuumanbHoro opraHa. bonee Toro, Kak oTMeTUNI0 NpPaBUTENLCTBO epmaHum B
NnoAroToBJIEHHOM UM JOKYMEHTE O cucTeme OTCEBaal, CoXpaHeHue cynebHoro xapakrepa
NPUHATUA PeLleHUi 0 NPUEMIEMOCTM BaXKHO B LLE/IAX COXPAHEHMA paBeHCTBA B obpalyeHnm
MeX 4y CTOPOHaMW; 3aABUTENAM AOKHO NPeAoCcTaBNATbLCA cyaebHoe pelweHne no ux aeny, ecnm
OHO MPUHATO HE B UX NO/b3Y, TOYHO TaK e, KaK U rocyJapCTBEHHbIE CTOPOHY MMEIOT NPaBo Ha
cypebHoe pelleHre, ecNn B HEM AeNatoTcA BbIBOAbI HE B UX MOAb3Y. [103TOMY Mbl He
noafep:Knsaem npeasioxeHne o NPUHATUKN peLleHui topuctammn CekpeTapuaTa, cogeprKalleeca
B nn. 16-19 npoeKkrta goknaga CDDH o cucteme otcesa Kan06>2. Mo 3TuM e NPUYMHAM Mbl HE
noaAepXnBaem « KOMBMHNUPOBAHHbIW BapUaHT» NPUHATUA pelleHunit CekpeTapraTom ¢
BO3MOYKHOCTbIO Nepesaym Kanobbl cyp,be33.

52. B NpOTMBONO/IOMKHOCTb 3TOMY, AONOAHUTENbHBIN WTAT cyaen, HabpaHHbIX cneunanbHoO Ans
BbIHECEHWSA PEeLEHN MO ABHO HENpPUemMIeMbiM aenam>, mor 6bl cTaTb HAAEKHBIM 1
MPaKTUYECKN OCyLLEeCTBUMbIM cnocobom yKkpenseHus cnocobHocTu Cyaa oTcemBaTb Kanobbl.
HoBas Konnerusa cyaei nonxkHa o6nagatb Keanmdukaumein, HeobxoaMmMon ana HasHaYeHUn Ha
OOJ/IKHOCTb CYybM, @ TaK¥Ke HE3aBMCMMOCTbIO, SKCMEPTHbIM 3HAHWEM MPABONPUMEHUTE/IbHOM
npaktuku Cyaa u ero Asyx opuumanbHbix A3bIKOB. HACKONIbKO 3TO BO3MOXKHO, B KONETUI0
JOJ/IKHbI BXOAMUTb CyAbW, 3HAaKOMbIE C A3bIKaMW U NPAaBOBbIMW CUCTEMAMU FOCYAapCTB, B
OTHOLLEHUN KOTOPbIX NoAat0TCA Kanobbl. CyabW 3TO HOBOWM KaTEropuKn AONXKHbI BblABUIaTbCA B
paMKax OTKPbITOMN 1 CNpaBeA/IMBOM NpoLeaypbl C yTBepKaeHnem HomuHaumn MACE. Mpu
YCNOBUU, YTO UX KOMNETEHLMA ByaeT orpaHMYMBaTLCA BbIHECEHUEM PELLUEHWI NO ABHO
HenpvemseMbIiM AeflaM, B HAacToALLLee Bpemsa paspellaembiM CyabAMU eUHOJIUYHO B
cooTBeTcTBUM co cT. 27 EKMY, 6b110 6b1 Npnemaemo, ecnm 6bl cyabn 3TOM HOBOW KaTeropum 6biam

0 Tam xe.

3! DH-GDR(2011)022.

%2 DH-GDR(2011)R8Appendix 11
3 Tam e, nn. 23-25.

*Tam e, nn. 20-22.

AuBapb 2012 .



CoseT EBponbl 23
3ameyaHuna 0 Mepax, NPUHATLIX BO UCMONHEHWe HTepnakeHCKo n U3MUpcKol aeknapauuii

MeHee ONnbITHbl U UMenun 6onee HU3KUI CTaTyC MO CTAPLUMHCTBY MO CPABHEHMUIO C 06bIYHBIMM
cyabamm EBponerickoro Cypa. OgHaKo ANA COXpaHEeHUA KayecTBa NPoLLecca BbIHECEHWUA peLLeHni
CyZnom BaXKHO, 4TOObI NMocC/ie Ha3HAaYeHMA CyAbM NPOXOAUAN HAAEXKaLLUN Nepuos NoAroTOBKM B
Cyae. Kpome TOro, B pamkax Cyaa n Cekpetapmata Heo6xo4MMO NPUHATb BHYTPEHHWE Mepbl,
HanpasaeHHble Ha obecneyeHne CornacoBaHHOCTU peLleHniA HOBbIX CYZel C NPUHLMNaMM
WHTepnpeTaumm u pewennamu Cyaa B uenom. lNpasuno, ycTaHOBNEHHOE B COOTBETCTBMM CO CT.
26(3) EKMY, cornacHo KoTopbiM CyAbW, 3acefatolime eAUHONNYHO, HE BbIHOCAT PELLUEHUN B
OTHOLUEHWUWN CBOEW COOCTBEHHOW CTPAHbI, AOMKHO PACNPOCTPAHATLCA U Ha 3TUX HOBbIX CyAeN.

53. YTto KacaeTcAa NONHOMOUUI 1060 HOBOM KAaTErOPUN K MAAALWNXY CYAel, Mbl MOIAaraem, 4To
TAKOBble A0/KHbl ObITb OrPaHUYEHbl BbIHECEHWMEM PELLEHWNI MO ABHO HENPUEMIEMbIM AENAM,
KOTOPbIMW B HacToALLEe BPpEMSA 3aHMMAIOTCA €AMHONINYHbIE CYAbW B COOTBETCTBMM €O T 27 EKIMY.
OHa He J0/1KHA PacnpoCTPaAHATLCA Ha BblIHECEHWE pPeLleHNI Mo ABHO HEOHOCHOBAHHbLIM
NOBTOPAIOLWMMCA AeNamM, KOTOpble NOAHMMAIOT BONPOCHI, B OTHOLLIEHWUU KOTOPbIX YXKe
cylLecTByeT ACHoe npeueaeHTHoe npaso Cyaa. XapakTep 3TUX e/l COBEPLUEHHO OT/NYEH OT
HenpuemiemMblx AeN: OHU Bbi3BaHbl HaMbonee TpyAHOPa3pPEWMMbIMU Npobaemamm ¢
cobnoaeHnem npas YesoBeKa B apeane CoeTta EBponbl. ABTOPUTETHbIE PELLEHWUA MO TAKUM
Aenam, 6bICTPO M B NMOSHOM Mepe UCNONHAEMbIE HALMOHANbHbIMU BNACTAMM, UMEIOT peLuatoLee
3HayeHue ana apdekTMBHOro pyHKLUMOHMpPoBaHMA Cyaa B AOTOCPOYHOM NepcreKkTmBe.
[enernposaHne NOAHOMOUYUI NO BbIHECEHWIO PELLUEHUI NO NOBTOPAIOLWMMCA Aelam
«mnagwemy» cyape Cyna MoxKeT co34aTb HebnaronpuaTHoe — U HENPaBUIbHOE — BreYaTieHne y
[0roBapmUBaIOLLMXCA CTOPOH, YTO 3aTPOHYTbIN BONPOC WU/IM UCNOJIHEHWE PeLleHUA O HAapYyLEHUN B
NoBTOPAIOLEMCA Aene umeeT 6onee HU3KUIA NPUOPUTET.

54. BuyactHoctH, MexayHapoaHaa AmHuctus, LleHTp AIRE, EBponeiickuii LeHTp 3awwmTbl Npas
yenoseKa (EHRAC), XenbCUHKCKUI1 GoHA NpaB YenoBeka, WHTEPAMTC, MexayHapogHas
Komuccua topuctos (ICJ) n JUSTICE npuBeTCTBYIOT Npea/oXKeHne npasuTenscTtea Hopsermm o
co3aHuu rpynnel cyaein ad litem, KOTopble, COTNACHO 3TOMY NPeAoXKeHUO, MOTYT HabupaTbea
AnA pabotbl B Cyae Ha KPaTKOCPOUHOW OCHOBE A/1A paspeLleHuns npobaem ¢ neperpyskoi Cyaa
no Mepe Nx BO3HMKHOBEHWA U KOTOpble morau 6bl 3acegaTb B Ntobom coctase Cyaa, Kpome
BonbLwoti Manatel nau I'IneHymaas. [JOCTOMHCTBOM 3TOro NPeANoKeHUA ABNAETCA TMOKOCTb, a
Kpome Toro, oHo obecneunt Hanbonee appeKkTMBHOE UCNONb30BaHME pecypcos, no3soans Cyay
a[anTMPOBATLCA K HarpysKe, 0oTopas € TeHEHNEM BpeMEHU MOXKET MEHATLCA. B HbIHeLWHNX
obcToAaTenbcTBax 3To NoMorno 6bl Cyay paspelmnTb Npobaemy co CKONAEHUEM AN, OXUAALWNX
paccMoTpeHUA B NanaTax, Cpeam KoTopbIX, B YaCTHOCTU, Aena, He NOMYUYMUBLLME HAUBbICLLUIA
NPUOPUTET B COOTBETCTBMM C HOBbIMU KPUTEPUAMU NPUOPUTU3ALMU, UCNONb3yeMbIMU CyaoM.
OfHaKo, KaKk bbl10 0OTMeYeHO Bbilwe, bbl10 Hbl HeXXenaTenbHO, YTOBbI «MNaAWNE» CyabU,
obnagatowme MeHbLIMM OMNbITOM UK CTaTyCOM MO CPaBHEHWUIO € 06bIYHbIMUK cyabsimun Cyaa,
paccmaTpuBanu nogobHble, XOpoLo 060CHOBaHHbIe, Kanobbl. Hawmn opraHM3aumm nostomy
Npu3bIBalOT K TOMY, Y4TObbI B 1060 HOBOM cucTeme cyael ad litem HoBble HabpaHHbIe Cyaby
061apanm cTaTyCoM M ONbITOM, aHaZIOFMYHbBIMUM CTaTyCy M ONbITY Apyrux cyaen Cyaa.

55. HakoHeu, kak oTmeyeHo B lpoekTe goknaga CDDH o npoueaype 0TceBa36, yBennyeHue
pecypcos CekpeTapuaTta morno bbl, Aaxe 6e3 HoBbix pedopm, CyLLecTBEHHO NOMOoYb B paboTe co
CKOM/IEHNEM U MPUTOKOM Henpuemaemblx }anob. MexagyHapoaHana AmHuctua, LleHTp AIRE,
EBponeicknin LeHTp 3awmTbl Npas Yenoseka (EHRAC), XenbCMHKCKMi GpoHA, NpaB YyenoBeka,
MHTEPAWTC, MexayHapogHas Komuccus topuctos (ICJ) n JUSTICE nonaratot, 4to Ans
PEeannUCTUYHOro AOCTUXKEHMUA Lenel VIHTepnakeHCKoM AeKknapaLlmm no yCTPaHeHUIO CKONNEHUA

% DH-GDR(2011) 019.

3% DH-GDR(2011)R8 Appendix IlI, n.34.
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Aen v NpeaoTBpaLLeHNo NOBTOPHOMO TaKOrO CKOMIEeHMA HeobXx04MMO NpU3HaTb NOTPebHOCTL B
AOMONHUTENbHBIX pecypcax, a KoMUTET MMHUCTPOB JOKEH B3ATb Ha ceba 06A3aTenbCcTBO
npenocTaBuTb Takme pecypcbl Cyay n Cekpetapumary.

KOHCVY/IbTATUBHDbIE 3AKTIOMEHUA

56. Mbl npuBeTcTBYeM npegnoxeHne Hopsernm n HuaepnaHzos o Tom, 4tobbl aateb Cyay
NO/IHOMOYUA BbIHOCUTb KOHCY/IbTaTUBHbIE 3aKJA0YEHMA NO 3aNPOCy HaUMOHaNbHbIX cy,u,0337. Mo
Hallemy MHEHWIO, KOHCY/1IbTaTUBHblEe 3aKntoueHna Cyaa cnocobHbl NOMOYb HAaLMOHAbHbIM
cygam B yayyweHun peanmsaumm EKMY Ha BHyTpUrocyaapcTBeHHOM YPOBHE U B COKpaLLeHUMn
Ko/sM4ecTBa Xanob, nogasaemoix 8 Cya Nno 3aTpoOHYTOMY Bonpocy. Mbl COrnacHbl ¢ 4OBOLOM,
copaepawmmca B agoknage CDDH 0 KOHCYbTaTUBHbIX 3aKA0YEHUAX, cornacHo Kotopomy Cyay
cneayet NpeaocTaBUTb BO3MOXHOCTb AaTbh ACHOE PYKOBOACTBO B CBA3N C MHOrOYUCAEHHbIMM
NOTEHUMANIbHBIMW AeaMW, NOAHUMAIOLLMMM OL4MH M TOT e BoMnpoc. Tako MeXaHU3M CTaHeT
AOMNONHUTENbHBIM NPOLLeCcCYabHbIM UHCTPYMEHTOM B Aenax, 0BbHapyKMBatoLWmMX
NoTeHLUMaNbHble CUCTEMHbIE MW CTPYKTYPHbIe Npobaemsl, U 3a cyeT 3Toro byaeT
CnocobcTBOBATb NOBbILIEHWUIO PE3YbTAaTUBHOCTM PaboTbl Cy,u,aag.

57. OfHaKo B HacTosLLEE BPEMA HE ACHO, B KAaKMX 06CTOATEIbCTBAX MOXKHO byzeT obpalaTtbea ¢
3anNpPOCOM O KOHCYNbTaTUBHOM 3aK/IOUYEHUU, U HEOOXOAMMO NPOACHUTL PAL BONPOCOB, NPeXae
YeM MOXKHO ByZeT OLLEHUTb UX MOTEHUMaNbHOE BO34ENCTBUE Ha Harpy3Ky Cyaa. B atom
OTHOLLEHUWN Mbl COTNIAaCHbI C NPea/I0KEHNEM O TOM, YTODbI C 3aNpPOCamm O KOHCY/IbTaTUBHOM
3aK/II04YEHUN MOTIM 06PaLLATHCA TONBKO HaLMOHaNbHbIE CyAbl, B OTHOLIEHWUW pPeLLEHUI KOTOPbIX
HaLMOHabHOE 3aKOHOAATe/IbCTBO He NpeaycMaTpuBaeT cyaebHbIx cpeacTs 3au.|,MT|>|39
BO3MOKHOCTb NOAaYM 3aNpoCoB A0MKHA OblTb OrpaHUYEHA XapPaKTePOM CBA3AHHbIX C HUMU Agen,
B 0COOEHHOCTU TaKMX, KOTObIPE OBHAPYKMBAIOT NOTEHLMANBbHYIO CUCTEMHYIO MU CTPYKTYPHYIO
npobnemy. [lanbHellee pyKoBOACTBO OTHOCMTE/IbHO XapaKTepa Aefl, B OTHOLEHUN KOTOPbIX
MOXKET ObITb BbIHECEHO KOHCY/IbTAaTUBHOE 3aKAoUeHWne, moria bbl npeaocTasuTb cT. 43(2) EKMY.
CyZ4 fonXKeH MMeTb BO3MOXHOCTb N0 CBOEMY YCMOTPEHMIO OTKIOHATb 3anpochl O
KOHCYNbTaTUBHOM 3aK/IlO4EHUU, OHAKO 00653aH yBEAOMATL O MPUYMHAX OTKa3a. PewweHne o
NPUHATUN 3aNPOCa MOXKET MPUHUMATLCA KOIernen U3 NaTu cysen, 4tTobbl He neperpyatb
bonbuwyto ManaTy.

58. B cuay pasniMums NpaBoOBbIX CUCTEM NPEACTaBAAETCA BECbMa BaXKHbIM, YTOBbI rocygapcTeam-
y4yacTHMKam 6blna npesocTaBaeHa BO3MOXKHOCTb NMPeACTaBUTb CMMCOK NOTEHLMAbHBIX
HaUMOHabHbIX CYA0B (Hanpumep, BepxoBHble cyabl, Bbicline aaAMUHUCTPATUBHbIE CYAbl,
KOHCTUTYUMOHHbIE CyAbl), KOTOpble NoAy4YaT Npaso HanpasaaTb B Cy4 3anpockl o
KOHCY/IbTaTUBHOM 3aKNt0YEHUU. ITO NOMOT/I0 bbl YCTAHOBUTL AACHbIE NMPABUAA ANA 3aABUTENEN,
IOPUCTOB M HEMPABUTE/IbCTBEHHbIX OPraHM3aunii, TPebYIOLWMX KOHCYIbTaTUBHOTO 3aK/1l04eHus B
pamKax KOHKPETHOM PUCAMKLMU.

59. Mbl TaK:Ke nosiaraem, 4tTo BOMPOCHI, 334aBaemble HanpPasAAOLWMM 3anpoc CYyA0M, LO/KHbI

%7 DH-S-GDR(2009)004.

3% CDDH Report on the proposal to extend the Court’s jurisdiction to give advisory opinions, CDDH(2011)R73 Appendix VI,
n. 3(ii).

3% CDDH(2011)R73 Appendix VI, n. 2(ii).
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6bITb AO0CTAaTO4YHO TOYHbIMU ONA TOrO, 4yTObbI npouecc BbIHECEHUA KOHCY/IbTaTUBHOTO
3aKJ/1l04EHUA ObIN1 OCMbIC/IEHHBIM W COr1aCcoOBbLIBACA C O6LLI,VIMVI NPUHUMNaMWN 0eATeNIbHOCTU

Cyna.

60. Bosee TOro, NpaBUTENLCTBA TEX FOCYAAPCTB, YbM HALLMOHA/bHbIE CyAbl 06paTUANCH C
3anNpPOCOM O KOHCYNbTaTUBHOM 3aK/IIOUYEHWUM, A TaKXKe NOTEeHUMa IbHbIe 3aABUTENN, FOPUCTbI U
HenpaBUTENbCTBEHHbIE OpPraHM3aL MK, AOMKHbI MMETb BO3SMOXKHOCTb 3GGEKTUBHOMO y4acTua B
npovuecce X04aTalcTBa O BbIHECEHUWN KOHCY/IbTAaTUBHOTO 3aKAtoueHus. OgHaKo 3To npeanonaraer
HeobXxoAMMOCTb OpraHM3aLLMKn CUCTEMbI BECMIATHOM OPUANYECKON NOMOLLM B CTPAcOyprckom
cyZie, KoTopas 6bi1a 6bl AOCTYNHA NOTEHLUMANbHBIM 3a8BUTEIAM, YbW AeN1a NepeaatoTcs Ha ero
paccMoTpeHMe HaLMOHaNbHbIM CyAoM. Mbl TaK»Ke nosiaraem, 4To Heob6xoaMmo obecneynTb
TPETbMM CTOPOHAM BO3MOMKHOCTb Y4aCTUA B TAKUX AeNaxX, HE3aBMCMMO OT TOr0, BCTYNa/iv N OHU
paHee B 410 Ha CTagMM BHYTPUIrocyAapcTBeHHOro pasbupartenbcrea. O4HAKO BO3MOXKHOCTb
yyacTus B Aenax Ana TPeTbUX CTOPOH U cxema 6ecniaTHOW NPaBoOBON NOMOLLM AOKHbI ObITb
CBA3aHbI ACHBIMMU U KECTKMMU BPEMEHHBIMU PAaMKaMM BO U3bEXKaHME 3a4EPKEK BO
BHYTPUrocy4apcTBeHHOM pa3bupaTtenncTBe B yuiepb cTopoHam.

61. HakoHeu, Mbl peKomeHZoBann Obl, 4YTOObl KOHCY/IbTAaTUBHOE 3aAK/AOYEHME HOCWIIO
06A3aTe/IbHbIN XapaKTep C TOYKU 3peHUs MHTepnpeTaunn KoHBeHUMWM AfA BCEX TFOCyAapcTs-
YYaCTHUKOB. B npoTMBHOM cnyyae OyaeT cywecTBOBaTb CEPbE3HbIM PUCK, YTO rOoCy[apcTBa-
YYaCTHUKM pelaT He cnegoBaTb MHeHMo Cya M Tem camMbiM HaHecyT yliepb ero aBTopuTeTty.
Tak:Ke B 1t06OM C/lyyae y 3anaBUTENA AOIKHO COXPaAHATLCA MPaBO Ha noaady *Kanobbl B Cya B
cooTBeTCTBMMU CO cT. 34 EKMY.

YNPOLLEHHASA NPOLEAYPA
BHECEHUA USMEHEHUN
/NPUHATUE YCTABA CYA

62. B npuHumnne MexayHapoaHaa AMHucTuaA, LleHTp AIRE, EBponeickuiA LeHTp 3almnTbl Npas
uenoseka (EHRAC), XenbCUHKCKMIA boHA npas yenoseka, MHTEPANTC, MexayHapoaHas
Komuceuma opuctos (ICJ) u JUSTICE nogaepusatoT NpeasiosKeHme 0 Co3gaHnmn mexaH1M3ma,
NO3BO/IAIOLLENO YNPOLLEHHYIO NpoLeaypy BHECEHNA USMEHEHUI B ONpeseneHHble
opraH13aLMoHHble NofoxKeHua Yactn 2 KoHeeHuuK. Mo Hallemy MHEHWIO, LeNbto Ntobbix
Nofo06HbIX Mep A0NKHO b6bITb cOXxpaHeHue cuabHoro Cyaa, cnocobHoro rmbKo pearnpoBaTth Ha
M3MeHeHUA B CBOeN Harpyske, 4Tobbl Hanbonee 3pHEKTUBHO OCYLLECTBAATL CBOKO POJIbB B
COOTBETCTBMM €O CT. 19: «obecneumBaTb UCNONHEHME 06A3aTENLCTB, NPUHATLIX Ha cebA
Bbicokmmum [lorosapusatowmmmnca ctopoHammn KoHeseHumMm 1 MpoToKonoB K Hel». JTioboit Takomn
WHCTPYMEHT A0/1KeH pa3pabaTbiBaTbCA C LeNblo OKa3aHuAa Cyay noaaepiKku B HbICTpom U
addeKTMBHOM OTNPaBAEHMM NPABOCYAUA ANA UHOMBUAYANbHbBIX 3aABUTENEN B COOTBETCTBUM C
NpaBOM Ha UHAMBUAYA/IbHYIO }Kanoby B cOOTBETCTBMM CO cT. 34 EKMY, KOoTopas, Kak BHOBb
noaresepannn VIHTepnakeHckaa n M3mupckaa geknapaumm, ABAAETCA KpaeyrobHbIM KamMHem
cucTembl KOHBeHLI,MVI40. MonHomouma Cyga no perynMpoBaHuMIO CBOMX NOBCEAHEBHbIX NpoLeayp

40 ~ -
M. A.1 UHTepnakeHcKoi aeknapauun: «KoHdepeHLys NoATBEPKAAET BarkHeliLLee 3HaYeHWe NpaBa Ha MHAMBKUAYaNbHbIE

AxuBapb 2012 .



26 Coser EBponbl:
3ameyaHna 0 mepax, NPUHATbIX BO MCnonHeHne NHTepnakeHcKoii u M3amnpckoii aeknapaumii

dyHKUMOHMpOBaHUA, nocpeacTBOM PernamenTa Cyaa M NPaKTUYECKUX YKA3aHWUN, He JO/KHbI
orpaHM4YMBaTbLCA peopraHn3aLmein npaBoBbIX pamok ana Cyaa.

63. B 1t060M HOBOM MHCTPYMEHTE MW NPOoLEecce BHECEHMA U3MEHEHWIN A0/IKHA TaKKe ObiTb
rapaHTMpOBaHa posb APYrux MHCTUTYTOB CoBeTa EBponbl, B YacTHOCTM MapaameHTCKOM
Accambneu, 4yTobbl n3beKaTb OTCYTCTBUA AeMOKpaTUYecKkoro gebuumTa B TOM Cayyae, ecim K
HEKOTOPbIM MONOXKEHUAM, B HACTOALLEE BPEMSA ABAAIOWMMCA YacTbto KOHBEHUMN, 6oNblie He
6yayT NPUMEHATLCA 0OblYHbIE HAUMOHA/IbHbIE U MEXAYHAPOAHbIE NPOLLEAYP YTBEPKAEHUSA
M3MeHeHn B KOHBEHLMIO.

64. YTo KacaeTcA cnocoba BBBEAEHUA YNPOLLEHHOM NpPoLeaypbl BHECEHUA U3MEHEHWUI, Mbl
npeanoynn 6bl BUAETb HOBOE NONOXKEHWE KOHBEHLMK, KOTOPOE bl NO30/IM0 YNPOLLEHHOE
BHECEHWE N3MEHEHWI B onpese/ieHHble OpraHM3aLMoHHble nonoxeHua Yactu |l (Mogens 1 8
«JJOKyMeHTe 0 MexaHU3Max» KOMUTETa IKCNEPTOB NO YNPOLLEHHON NpoLeaype BHeCeHUA
N3MEHEHWI B HEKOTOPbIE NOJIoXKeHUs EBponeiickon KoHBeHLMM 0 NpaBax Yyenoseka — DH-PS)
3Ta mozenb Hanbosiee TOYHO COOTBETCTBOBA/A Bbl O4EPUYEHHBIM Bbille LeSAM - NPesoCTaBUTb
60nbLyto cTeneHb rMbKocTM Cyay B pearMpoBaHMM Ha U3SMEHEHMA Harpy3Ku, COXPaHUB NPU 3TOM
€ro NoHOMOYMA NO OTHOLWeHMo K PernameHTy Cyaa.

41

65. Kakas 6bl Mogesnb HM Hblla MPUHATA, CYLLECTBYHOLLMIN NPOLLECC BHECEHUA AOrOBOPHbIX
N3MEHEHWUIN A0/IKEH NO-MPEXHEMY NPUMEHATLCA K NoAoXKeHMAM Yactu |l, umetowmm
dyHAaMeHTanbHoOe 3HaveHue ana poau Cyaa B 3awmTe npas no KoHBeHUMK, NpaBa Ha
WHAMBUAYANbHYIO Xanoby 1 He3aBUCMMOCTU UK aBToHOMUM Cyaa. Mbl B LLe/IoM NoJsiaraem, 4To
nepeveHb NonoxeHMn KoHBeHUuUK, KoTopble DH-PS cuen noaxoaawmmmn gna ynpoLLeHHOM
npoueaypbl U3SMEHEHUIN, COOTBETCTBYET 3TUM npmu,mnam“. OpgHaKko mbl 06ecrnoKoeHbl
BK/IIOYEHMEM B CMIMCOK NOJIOKEHUIN, KOTOPbIE MOTYT NOTEHLMANIbHO M3MEHSATHCA B YNPOLLEHHOM
nopsaake, cT. 42 n 44(2) 06 oKoHYaTENIbHOM XapaKTepe pelleHuii NanaT, NOCKobKy bbicTpas u
HaZleXXHana npoueaypa yCTaHOB/IEHWA OKOHYATE/IbHOTO XapaKTepa peLleHuni cyLecTBeHHa s
adpdekTnBHocTM Cyaa.

66. B COOTBETCTBMM C OYEPUYEHHBIMM BbILIE MPUHLMNAMM HALWKM OPraHWU3auumn NoaaratoT, YTo
PernameHT Cyaa AOMKEH COXPAHUTL CBOM HbIHELWHWE PAMKW, @ BHECEHUE U3MEHEHWI B €ro
NONOXKEHNE [OMKHO OCTaTbCsA B KomneTeHumu Cyaa. Mbl He nogaeprkMBaem nepeHoca
nosioxkeHuit PernamenTta Cyaa B 110601 JOKYMEHT, FAe OHWM MOTYT NOABEPrHYTLCA YNPOLLEHHON
npoueaype BHECEHUA U3MEHEHWI. B YacTHOCTU, Mbl Nonaraem oco6eHHO Ba*KHbIM, YTOObI
Ntobble NpeanoKeHns O KNOBbILWEeHUM» NoHOMO4YMA Cyaa O HazHaYeHUM NpPeaBapPUTE/bHbIX
Mep (B HacToALee Bpems coaepkalwmxca B Mpasune 39 PernameHTa 1 npeuefeHTHOM nNpase
Cypa) obecneunsanu, YTobbl 3T NOHOMOUMNS HE NOABEPTANUCL U3MEHEHMIO NO CYLLECTBY U He
MOTAK 6bITb NpeaMeToM rMbKon npoueaypbl M3meHeHM. Kak npusHana bonbwasn Manata, mepbl
B pamKax MpaBuna 39 06a3aTeNbHbl 418 rOCYAaPCTBEHHbBIX CTOPOH M UIPatoT KAKOYEBYIO POJb B
obecneyeHnmn Cyaom adpdekTnBHOM 3almTbl Npas No KoHBeHUMKU. OrpaHUYeHe BO3AENCTBUA
nnu cdepbl nonHomoumii Cyaa pacnoparKaTbCa O NPUHATUM BPEMEHHBIX Mep NOCPeaCTBOM
YcTaBa v HOBOTO NOM0XKeHWUA KOHBEHLMK BbI30OBYT CEpbe3Hble NPobaembl HECOOTBETCTBUA CT.

’Kano6bl KaK KpaeyroibHOro KamHs cuctembl KOHBEHLMK, rapaHTUpYHoLLeid, UTo Nto6oe Npeanonaraemoe HapyLueHue,
KoTopoe He 6b110 3ddeKTUBHBIM 06Pa30M PACCMOTPEHO HaLMOHaIbHBIMM OpraHaMu BAacTU, MOKET 6bITb BbIHECEHO Ha
paccmoTpeHue Cyaay.

** Modalities for the introduction of a simplified amendment procedure: possible illustrative models, DH-PS (2011)
002rev2.

2 Cm. DH-PS(2011)002rev2, Model .
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34, N HaHecyT cepbe3HbI YPoH aBTopuTeTy Cyaa U adpPeKTUBHOCTM 3alLMTbI NpaB No KoHBeHLMN.

67. Enun byaet NpuMHATO pelleHre BKAOUYNUTb NONONKEHNE O BPEMEHHbIX Mepax B KOHBEHLMIO UK
YcTaB, TO HalM OpraHM3aLLMm MOran Bbl COrNACUTLCA C MONOKEHUAMM, U3NOKEHHBIMM B
JokymeHTte DH-PS o mMexaHuamax ana ct. 34bis. OgHako ecan ata mogenb byaeT NpuHATA, Mbl
ronaraem Ba*KHbIM, YTOObI TEKCT B KBaZpaTHbIX CKOOKax, 0 YUpe3Bbl4altHON CEPbE3HOCTH U
CPOYHOCTU UAN HEOBXOAMMOCTUN U36EKATL HEMONPABUMOTrO Bpeaa, bbl U3 Hee UCKIOYEH,
MOCKO/IbKY 3TO HEOMPABAAHHO OrPaHNUYNBAET BO3MOXKHOCTM Cyaa onpeaensTb, B KakKMx
06CcToATeNbCTBAX MOTYT BbITb NOKA3aHbl NpeaBapuTesibHblie Mepbl. Mbl 0OTMEeYaem, 4To TEKCT B
KBaApaTHbIX CKOBKax npeacTasaseT cobon agantaumio cT. 63(2) AMepukaHckol KoHBEHLMM O
npaBax YeNoBeKa, Kacatolenca npeasapuTesibHbiXx mep. Mbl nosaraem, YTo NPUHATME 3TOFO
CTaHAApPTa NPUBEAET K HEHYXKHOW HeonpeaeneHHOCTU B YyCTaHOBUBLLEMCA NpaBe KoHBeHUUH
OTHOCUTE/IbHO NpPeaBapUTENbHBIX Mep, NOATBEPKAEHHOM Bonblwoi Nanaton, KoTopas B Aene
Mamatkulov and Astrakov (Mamamkynoe u Acmpakog) v Turkey NOCTaHOBMAA, YTO Ha NPaKTUKe
Cya npumeHseT Mpasuao 39 TObKO B Cy4asix HEMUHYEMOFO PUCKA HEMOMPABMMOrO Bpeaa» .
TaKoe M3MeHeHMe UCTONKOBATeIbHOM NPaKTUKKM Cyaa B OTHOWEHUU NpeaBapuUTenbHbIX Mep, Ha
Hal B3r/A, HeONpaBAAHHO B KOHTEKCTE BeAylleica B HacToswee Bpema CDDH paboTbl, KoTopas
HanpaB/ieHa Ha PEOPraHMU3aLMI0 MHCTPYMEHTOB KOHBEHLMM C Lie/Ibio NMOBbILEHUA TMBKOCTU U
adpdeKTMBHOCTU cucTembl KoHBEHLMN.

68. Ecnu byaeT NpMHATO pelleHne O BKIOYEHWUW NONOKEHUA O NMUNOTHbIX peLlleHnax 1mbo B
YcrtaB, 1M60 B KOHBEHLMIO, TO TaKOe NONOXKEHUE AO0NKHO BbITb OrPaHUYEHO YCTAaHOBAEHUEM
OCHOBHOTO NPMHLMMNA TaKNX peLleHnin, a AeTanmn npouenypbl AOXKHbI OCTAaTbCA B PaMKax
PernameHta Cyga. 970 NONOXKEHNE He JO/IKHO NOANEXKATb YNPOLLEHHOW npoueaype BHECEeHHMUA
nameHeHui. Kpome Toro, nto60oi HOBbIM TEKCT HE AOJIXKEH orpaHuymBaTh Cya B pa3sBUTUM 3TOM
OTHOCUTENIbHO HOBOW Npoueaypbl. [103TOMY Mbl NOAAEPKUBAEM TEKCT, NPEANONKEHHDIN B
Mogenu | lokymeHTa 0 mexaHu3max DH-PS™. OAHaKo Mbl BO3paKaem NpoTUB BKAOYEHNA
AononHuTenbHoro Tekcta u3 NMpasuna 61 PernamenTa Cyaa, NOCKObKY 3TO BHEC/0 bbl B HEr0o
HeonpasAaHHble orpaHUYeHunA.

69. Ecnu byaeT pelleHo BKAKOUYUTb NONOKEHUA 06 04HOCTOPOHHUX 3aABAeHUAX B KOHBEHLMIO
nnu YcTaBs, Torga Mbl nosaraem, Yto aHHOE NOJI0XKEHUE TaKKe A0NKHO OrpaHNYMBaTLCA
YyCTaHOB/IEHMEM OOLWMX MPUHLMNOB AN TAaKMX AEKAAPALUI U HA HETO He A0/KHA
pPacnpoCTPaHATLCA YNPOLLEHHas Npoueaypa BHECEHUSA U3MeHeHWUI. HbiHelwHee npeanoxkeHune no
cT. 39bis, copgeprkaweeca B8 Mogenu | JokymeHTa DH-PS 0 mexaHW3max yaoBAeTBOPAET 3TUM
TpeboBaHMAM. B 4aCTHOCTM, Mbl CYUTAaEM HEOBXOAMMBIM MPOACHUTb, YTO OAHOCTOPOHHME
3aAB/1IeHUA A0NXKHbI 6bITb BCMOMOraTe/IbHOM Mepoi MO OTHOLIEHMIO K MMPOBbIM COrNalleHUAM.

70. B cBA3M C NPOLLECCOM BHECEHUA USMEHEHWUI Mbl B 3HAYMTE/IbHOW Mepe NoaaepKusaem
HbIHELHMN TEKCT, coaeprKawmiica 8 Mogenu | JokymeHTa DH-PS 0 mexaHM3max, ¢ BKAOYEHNEM
Komuccapa no npaBam yesioBeKa (B HacTosALLee Bpems YNOMAHYTOrO B KBaZApaTHbIX CKOBKax) B
YUCNO MHCTUTYTOB, C KOTOPbIMM O/XKHbI ObITb NPOBEAEHbI KOHCYAbTaL MU A0 NPUHATUA

< 46
U3IMEHEHUN .

** DH-PS(2011)002rev Model I.
* Mamatkulov and Astrakov v Turkey, App nos.46827/99 and 46951/99, GC, para.104, BblgeneHo aBTopamu.
> DH-PS (2011) 002rev. Model I, Article 45bis(1).

4 DH-PS(2011)002 REV2, Model I, New article X of the ECHR, paras 1-4. XoTa MOXeT noKa3aTbCA, YTo Npoueaypa,

YNOMAHYTaA B NIATOM naparpa¢e, npeanocCTaBUT BO3MOXKHOCTb CO34aHNA CUCTEMbI CAEPXKEK U NPOTUBOBECOB Ha
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71. Mbl xoTenn 6bl NOAYEPKHYTb, B YaCTHOCTM, YTO YNPOLLEHHAsA NpoLeaypa USMeHeHWN,
KoTopas 6bl NpuMeHaNacb AMb60o K onpeaeneHHbIM NON0KEHUAM KOHBEeHUMKN nbo K YcTaBy,
AONIXKHA COAep’KaTb JOCTAaTOUHbIE KCAEPMKKM U MPOTMBOBECHI», MPeaycMaTpMBas peasbHyo Posb
ana Cypa, NapnameHTckoi Accambneun n apyrux MHCTMTyToB CoBeTa EBponbl, AONONHUTENBHO K
roN0coBaHUIo BONbLUMHCTBA NO KpaitHel mepe B Ase TpeT KomuteTa MUHUCTPOB. ITOT NpoLiecc
A0/KeH 6bITb NPO3PAYHbBIM M BKAOYATH B CEBA KOHCYNbTALMM C HALMOHAbHBIMU MHCTUTYTamMM
ConeNCTBUA U 3aLLMTbI Npas Yenoseka, HMNO 1 topucTamm, perynapHo seaywmmu gena s Cyae.

72. OcobeHHO BaXKHO, 4Tobbl CyA, HapAdy C rocyAapCcTBaMM-y4aCTHUKAMM, MOT NpeasiaraTb
v 47

N3MeHeHUs; U 4TobbI, KaK NogYepKMBANOCH paHee pynnoit myapeuos , 1tobble U3MeEHEHUA

nognexanu ogobpenuio Cyaa.

73. 3HauuTeNbHaA POJib B NPOLECCE BHECEHUA U3MEHEHMUI TaKKe A0/KHa OblTb OTBEAEHa
MapnameHTcKoli Accambnee, nyTem BBeAeHUA NONOMXKEHMA, NpeayCMaTPUBAIOLLErO MO KpanHen
Mepe KOHCY/IbTaLMIO C Hell; HeoBX0AMMO TaKKe PacCMOTPETb BO3MOXKHOCTb NPeaoCcTaBUTb
Accambiee NpaBo BETO B OTHOLWIEHMUU M3MeHEHMIA. [lonHoe yyacTne Accambnen B 3TomM npolecce
nomorno 6bl BO3MECTUTb NOTEHLMAbHbLIA AEMOKPATUYECKMIA AedULMT, Bbi3bIBAHHbIN
YMEHbLUEHWEM POJIM HALLMOHA/IbHbIX MAPJaMEHTOB B YNPOLLEHHOM NpoLueaype BHeCEHUs
N3MEHEHUM, KOTOpan He NpeaycMaTpMBaeT 06blYHbIX MPOLECCOB PaTUDUKALMM Ha
HaLMOHa/IbHOM YPOBHE.

U35PAHUE CYOEW

74. Mpoueaypbl oT60Pa KaHAMAATOB ANa M3bpaHua cyabammn ECNY nmetoT Kputnyeckoe
3HauyeHue g noaaep:kaHus asToputeta Cyaa v obecneyeHns obLLEro KayecTsa ero pelleHuin. B
YaCTHOCTW, BaXKHO, YTObObI CyabW 061a4aM KBanndmrKaumei, Heobxoanmon ansa pabotol B Cyae.

75. Mbl NpyUBETCTBYEM CO34aHME IKCMEPTHOMN KoAernm, Kotopas byaeT AaBaTb KOHCY/IbTaLMm
Mo KaHAaMAaTypam a5 n3bpaHusa B Cyabu; OLHAKO Mbl COMKANEEM, YTO FOCYAaPCTBA-yHACTHUKMN He
06s3aHbl NPeaoCTaBNATTb KoAernn nHGopmaLmio o npoLiecce oTbopa KaHAMAATOB Ha
HaLMOHabHOM YPOBHe 1 06 OrpaHMYEHHbIX paMKax BOMPOCOB, pacCMaTpMBaeMbIX Koanernei. B
CBA3M C 3TUM Mbl Nonaraem, 4to NMapnameHTckaa Accambnen CoseTa EBponbl 40NKHA
NPoAONXKaTb YKPENAATb CBOM NPOLEAYpbI C Lesblo obecneynTb HageKHoe M Npo3payHoe
nccnenoBaHMe CNUCKA KaHAMAATOB, NMPEACTAaBAEHHOMO roCy4apCTBaMu, a TaKKe KauecTsa
NpoLeccoB HOMMHALMU HA HAaLMOHANLHOM YPOBHE.

76. Kpome Toro, mbl nogaepunsaem NpesioxKeHuns o NoAroToBKe NPoeKTa He MMEIoLLLEero
06s3aTeNbHOM CMAbI AOKYMeHTa KomuUTeTa MUHUCTPOB, KOAMOULMPYIOLWLErO M NPOACHAIOLWErO
CyLEeCTBYIOLME HOPMbI M CTaHAAPTbI C LEe/blo NPeLoCTaBAEHUA Nydllero pyKosoAacTea ANs
HaUMOHabHbIX NPAaKTUK OTOOPa KaHAMAATOB B CyAbM.

HaLMOHANbHOM YPOBHE, Ha NPAKTUKE ee peasin3aLa MOXKET OKa3aTbCA TPYAHOM U NOAOPBATb LeNb CO34aHUA
YNPOLLEHHOM NpOLLeAYPbl BHECEHUS U3MEHEHMIA.

47,D,0Kna,q Ipynnbl myapeuos Komutety muHmctpos, CM (2006) 2-3, 15 Hoabps 2006 r., n. 46.
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