PearnpoBanue Ha cucTreMaTHYeCKHe HAPYUIEHUS NPAaB YeI0BeKa:
aHAJIM3 «WJIOTHBIX pemieHuin» EBponeiickoro Cyaa no npasam
YeJI0BeKa U UX BO3/1eMCTBUS HA HAIMOHAJIbHbIE IPABOBbIE CHCTEMbI

OtueT o0 paboTe cemuHapa, coctoasLieroca B EBponeiickom Cyae no npaBam 4enoBekKa,
Ctpacbypr, 14 nioHa 2010r.

WNccnenoBaTeibCKMii MHCTUTYT MO BOMPOCaM MPaB Ye/I0BEKa M COLMaibHOM cnpaBea/iMBoCTU
JloHAOHCKOro yHuBepcuTeTa MeTponosinTaH 3aBepLuma CBOe UccaegoBaHne 06 UCNoHEHUM
«MUIOTHBIX pelueHnin» EBponelickoro Cyaa u Ux BO34eNCTBMM HA HaLMOHa/IbHbIE NPaBOBble
cuctembl. OT4yeT 06 UccnegoBaHMK, onybIMKOBaHHbIN n3gatesibcTBom Intersentia, 6bin
npeAcTaB/ieH Ha cemuHape, B paboTe KOTOPOro NPMHANO y4acThe 6osiee CTa YesloBEK, B TOM
yucne cyaen, rnas NPaBoBOro AenapTaMeHTa u Apyrux npeacrasuteneit Esponeickoro Cyaa no
npaBam Ye/I0BEKa; BbICOKONOCTABAEHHbIX NpeacTaBuTenei CoseTa EBponbl, B TOM yncne
Komutera MMHUCTPOB 1 [lenapTameHTa UCMONHEHMA PeLUeHN; NPaBUTENbCTBEHHbIX areHTOB U
npeactaBuTenei NocTosHHbIX aeneraumin npu Cosete EBponbl, yyeHbix 1 HMO. BnarogapHocTb
6blna BbiCKa3aHa B agpec PoHAaa JleBepxynbma, KOTOPbIA NPoPUHAHCUPOBAN UCCNe0BaHME;
MWHUCTEPCTBA HOCTULMM BennKobprUTaHUK, BbICTYNMBLLETO CMOHCOPOM CEMUHAPA; a TaKKe
ApyHe lyaxuna (JToHAOHCKUI yHUBepcUMTET MeTponosiMTaH) 3a opraHM3aumnio MeponpuaTms.

1. UccnepoBaHue JIOHQOHCKOro yHusepcuteta MeTponoamtaH 0 NUIOTHbIX peLleHnaAm

WccnepoBatenbckas rpynna, B COCTaB KOTOpoi Bowau npod. duaun Jiny, a-p CeetnaHa
CTUBEHCOH 1 a-p XeneH XapamaH (/IOHAOHCKUI yHMBepcuTeT MeTponoanuTaH), a Takke npod.
Bbp3a, bauty (KMHICTOHCKUIA YHUBEPCUTET) NPeacTaBMAN BblBOAbI UCCAEA0BaHMA. DTU BbIBOAbI
OCHOBBIBAIOTCA HA KOMM/IEKCHOM UCCNeA0BaHNN HAayYHbIX PaboT U MHTEPBbIO, NPOBEeAEHHbIMU B
Esponelickom Cyae, a TakKe ¢ coTpygHukamm CoseTa EBponbl B CTpacbypre, Bapwase, JltobasaHe
(CnoBeHus) u Pume n Munane (Utanus). B nporpammy npeseHTauum BOLWK:

®  TMNO/NIOTUA MUNOTHbIX PELUEHUI, XapaKTePU3YIoLWasn X TMBO0 KaK «NoJHbIe» NMUAOTHbIE
peleHunsn, «KBa3UMUAOTHbIE peleHmsa» (MAN peLleHus, BbIHeCeHHbIe B COOTBETCTBUM
CO CT. 46) UK peLleHnA «TPeTbero ypoBHA», B KOTOPbIX Bblna yCTaHOBAEHa CUCTEMHanA
WM pacnpocTpaHeHHas npobaema, 04HAaKO OTCYTCTBYET ABHOE NPUMEHEHNE
npoueaypbl MUAOTHOIO PelweHuns uam cT. 46.

®  MHeHMA KnyeBbix ny B CTpacbypre o HasHaYeHUW 1 NPaBOBOM U KOHLENTYabHOM
OCHOBE npoLeaypbl MUAOTHbIX PELIEHN; NPO6AEMaTUUHbIX acNeKTax ee NPUMEHEHUS;
CUTYaLMAX, 418 KOTOPbIX NOAXOANT NPOLLEeAYPa NUNOTHbLIX PeLleHni, UAN Takux, gnn
KOTOpPbIX 3Ta NpoLeaypa MoKeT bbiTb Henoaxoaawen (Mam no KpaliHen mepe 6onee
C/NIOKHOW B UCMONIHEHWUM); PA3HOI/IACKAX B CBA3M C BOMPOCOM O TOM, HAaCKO/IbKO
0653bIBalOWMMM O01KHbI BbITb PAaCNOPANKEHNA U MHCTPYKLUMK Cyaa; a TaKKe 0 BaXKHOW
PONIN NPaBUTENbCTBEHHDbIX areHTOB.

e MHeHus Begywmx HMO oTHOCUTEIbHO NPENATCTBUMN K 3PPeKTUBHOM peanmsaumnm
NMUNOTHBIX (M UHbIX) PeLeHU, K KOTOPbIM OTHOCATCA: OTCYTCTBUE MHPOPMALNN U
HeAOCTaTOYHaA OCBEAOMNEHHOCTb 06LLECTBEHHOCTH; OTCYTCTBME CUCTEMATUYECKOTO
nepesoga peleHnin Ha HeodnumanbHble A3bIKK; 3aKOHoZaTe/IbHble 610KK, 13-3a
KOTOPbIX /INLWb HEMHOTWE NapaaMeHTbl MPUHUMAIOT y4acTUe B npoLiecce obecrneyeHuns
cobnogennsn pewennin Cyaa; HeAOCTaTOMHO pa3BUTas cyaebHasa KynbTypa ¢
0CO06EeHHbBIMM NpoHenamm B 3HAHUN O PErMOHA/bHBIX CUCTEMAX, MHCTPYMEHTAX U



NpPaBoONPUMEHUTENIbHOM NPaAKTUKKN Cpeayn HauMOoHabHBIX CyA0B 60/ee HU3KOoro
YPOBHS, 1 B HEKOTOPbIX C/Ty4asx, HEOMbITHOCTb CYAEN; a TaK:Ke Npobaembl, KoTopble
NpPeACTaBAAOT 3TU He4OCTATKM ANA NPUMEHEHMA NPUHLUMNAE cybcuanapHoCTU.

® CNocobHOCTb NpoLeaypbl MUAOTHOIO pelleHns B HEKOTOPbIX CIyYanx coAeicTBOBaTb
COTPYAHWYECTBY MEXKAY KOHCTUTYLIMOHHBIMW MU APYFMMW BbICLUMMUK cyAeOHbIMM
WMHCTaHUMAMK 1 EBponelickum Cyaom n obecnedyeHmio MCNOAHEHMA NPeablayLLnX
pelleHni BbICLUMX CYA,0B, Ha KOTOPbIE paHee HauMOoHa/bHble 3aKOHOAATE/IbHbIE U
NCMNOJIHUTENbHbIE OpraHbl He 06PaTUIM BHUMAHUA (C APKUMU NpUMepamMmm
KOOpAMHAUMM MeXAay BbiCLUMMK cyaamu u EBponeinckmum Cyaom, yCTaHOBEHHbIMM B
Monbwe n CnoBeHum).

O6cyxpeHue: MpeacrasneHune BbIBOAOB UCCAEA0BaHUA NOBIEKIO 3a cO60M BONPOCHI, K
KOTOPbIM B XO1e CEMMUHapa Y4aCTHUKM NMOCTOAHHO BO3BPaLLA/IUCh:

e CyyeTOM LUMPOKOTO CMEKTPA CUCTEMHbIX HAPYLIEHUI NPaB YeN0BEKA, KOTOPbIE MOTYT
onpasaaTtb NPUMEHeHUe NpoLeaypbl MMAOTHOMO peleHus, Kak MPUHUMAIOTCA PeLleHnn
0 TOM, KOTZ,a ee UCMOoJ1b30BaTb, U KaKMM 06pa3om onpeaenseTca npuopuTeT
KOHKPETHbIX aen?

e OnpaBablBaeT i NPUMEHEHME CT. 46 NpepbIiBaHNE aHANOMMYHbIX 4N, KOoTopble 6bian
NPU3HaHbI NPUEMNEMbBIMWU; UMEETCA I PUCK, UTO NtoAAM ByaeT 0TKa3aHo B NPaBoCyauM
B pe3y/ibTaTe UCMONb30BaHWUA NPOLUEAYPbl MMIOTHOTO PELUEHWA B CBA3U C
3aMOparkMBaHMEM UM penaTpuaumen ux 4en, ecnv BnocneacTBUnN Takne pelleHmns He
6yAyT UCNONHEHBI?

e [lpuHecna A npoueaypa NUAOTHbIX PELIEHN KOHKPETHbIE Pe3yibTaTbl 415 OTAENbHbIX
NIL, - XXepTB HapyLLUeHUI Npas YenoBeKa?

o KaKoBbl onpegensAoLme XapakTePUCTUKU NUIOTHOTO peleHna? JocTaTOYHO I ACHBIMM
ABNAOTCA onpeaesieHne U NpaBoBan OCHOBa Npoueaypbl?

NccnepoBatenbckas rpynna oTBETUA, YTO NPOLEeAypa MUIOTHOTO PELLUEHUA HA NMPAKTUKeE
OKaszanacb rMOKMUM 1 AMHAMUYHbIM MexaHu3Mom. OTbop aen ana npouenypbl NMUAOTHOTO
pelweHus, Kak NpeacTaBaneTcs, onpeaensiercs codeTaHMeM NPaKTUYECKNX, NOJIUTUYECKUX U
ropuanYeckmx coobparkeHuin. BepoaTHasa cteneHb COTPYAHUYECTBA CO CTOPOHbI FOCYAapCTBa-
OTBETYMKA ABMAETCA KAoYeBbIM GAKTOPOM: XOTA FOCYAapCTBA HE MOTYT Ha/I0XWUTb BETO Ha
NpUMeHeHWe 3Tol NpoLeaypbl, BarKHa UX BEPOATHAA peaKums, MOCKOJIbKY B C/lyyae
HEMCNONHEHMA PAAA PeLLeHniA Npoueaypa byaeT nogopsaHa. 3aMoparkuBaHUe AeN MOXKeT
npeacTaBaaTb Npobaemy B OTHOLWEHMM obecrneyeHmns NPaBoCyAna B KOHKPETHbIX CNy4asX,
Hanpumep, ec/v 3aaBUTEIM — NOXKUIOro BO3PACTa. YTO KacaeTcs KOHKPETHbIX Pe3yNbTaToB A
YKEepPTB, TO XOPOLWMM NPUMEPOM ABAAETCA pelleHne no aeny bpoHéscku npomus lMoaswiu
(Broniowski v Poland); B apyrnx aenax euie CIMWKOM paHO roBOPUTb O KOHKPETHbIX MLaX,
NOJIlY4YMBLUMX MONb3Y OT USMEHEHWI B 3aKOHOAATENbCTBE. PONb KOHKPETHbIX UL, (Hanpumep,
3HEPruyHOro NPaBUTENIbCTBEHHOTO areHTa) NoMoraeT 06BbACHUTb HEKOTOPbIE PACXOXKAEHUA B
CTEMNEeHM YCNeLHOCTN YCUANIA N0 MCMONHEHWUIO NUAOTHBIX pelleHnid. HeaocTaTouHO NPOACHEHO
onpeaeneHne NMAOTHOO pelleHus, 1 3Ty Npobaemy HeEobXoAMMO Pa3pPeLLUTb, YTOObI UMETb
BO3MOXKHOCTb 60/1€€ LWMPOKOTo NPUMEHEHMA NpoLeaypbl MMAOTHbLIX pewweHuid. C apyroi
CTOPOHbI, AUHAMMWYHOCTb NPOLLECCA MOXKET BbITb NPENMYLLLECTBOM (Hanpumep, B OTHOLLEHUU K
60s1ee aKTMBHOM No3unuumn Cyaa B TeX Cydanx, Koraa OH OCyLLEeCTBAAET NpoduaaKkTMyeckme
MMCCUN C LLeNIbio 06CYKAEHMA BO3HMKAIOLWMX CUCTEMHBIX NPO6AEM C FroCyaapcTBamu).



OTKnaablBaHWE PacCMOTPEHMA e — PacnpoCTpaHeHHas, HO AaneKo He 0bsA3aTe/ibHas
0COB6EHHOCTb MUOTHbIX PeLLeHU: TaK, OHO He UCMOo/b3yeTca (M 3TO He 6biNo Bbl yMEeCTHO),
Korga NPUCYTCTBYET PUCK AJ18 YaCTHOIO /1MLa, HanpuMmep Aesiax O CoAepHKaHUM Mo, CTparken.

2. MHeHua npeacrasuteneit Cyaa

Cyabsa EBponeiickoro Cyga ®PpaHcyasa ToIbKeHC OTMEeTUa, YTo npoLeaypa nuaoTHOro
peLleHus paccmaTpuMBanach Kak «Hanbosiee TBOPUYECKUI MexaHM3M, pa3paboTaHHbiM Cyaom B
nepsble 50 net ceoelt gestenbHocTM». Mpoueaypa 6bina paspaboTaHa B OTBET Ha ABe
B3aMMOCBS3aHHble NPo61emMbl: BOSHUKHOBEHME C/IOMKHbIX U LUMPOKOMACLITAOHbIX HapYLLUEHUIA U
BO3pacTatollee BHMMaHMe Cyaa K MCNONHEHMIO PELLEHMI C LLeNIbio NPeaoTBPaTUTb HAaKoMIeHNe
HapyLLeHUI, B KOPHE KOTOPbIX NIEKUT OAHA M Ta *Ke nNpudymHa. Takum ob6pasom, pelleHune
paccmaTpUBaEeTCs KaK Hayano, a He KoHel, npouecca. MMUIoTHble pelleHus 3aTparmeatoT obume
npobaembl 1 NpeanucbiBatoT obLme cpeacTBa BO3MELLEHWUA C MOMOLLbIO paspelleHmn
KOHKPETHbIX AeN: OHU COAEPKAT KaK PETPOCMNEKTUBHbIN, TaK M NEPCNEKTUBHbIN B3rnsag, u
3HAaMEHYIOT CyLL,eCcTBeHHOEe OTCTYN/IeHNEe OT paHee NpakTUKyemoro Cyaom «AeKN1apaTopHOro
noaxoga». Cyapa ToNbKEHC NpeanoXunia anbTepHaTUBHYO TUNONOMMIO NMUNOTHBIX PELLEHUN,
COr/TaCHO KOTOPOW OHM 3aTPArmBatoT KCUCTEMHbIEY, KCTPYKTYPHbIE» UIN KIHOEMUYUHbBIEY
CUTyaunn (M HE3aBUCMMO OT TOTO, ABAAIOTCA I OHWU «MOJIHbIMWY», KBa3UMUAOTHLIMWU AN
pelleHUsMM KTPETbErO YPOBHSAY); OHa A06aBua, YTO, N0 Mepe PasBUTUS NpoLeaypPbl MOXKET
npetepneTtb USMmeHeHNA U KﬂaCCVId)VIKaLI,Mﬂ.

Cyabsa TioNbKeHC BbIiCKa3asna MHEHWE, YTO MUIOTHbIE peleHnUa MPUMEHMMbI He TO/IbKO B CyYasX
NOBTOPSAIOLLUXCA ¥KaN0b: KaK To/bKO Npobaema naeHTUPULMPYETCS B KaUecTBE CUCTEMHOM,
npeseHTUBHasA poab Cyaa MOXKeT NoTpeboBaTb OT HEro BbIHECEHUA MUNOTHOTO PeLLeHus, aaxe
€CJIM YMC/I0 HAXOAALMXCA Ha PaCCMOTPEHUM Kanob oTHOCUTENbHO HeBenKo. OHa 3asaBuKAa, YTO
Aena, CBA3aHHble C SHAEMUYHbIMM NPoBieMaMK C MHOYKECTBEHHbBIMM NPUYUHAMU (Hanpumep,
M3bbITOYHAA AMTENIbHOCTb cyAebHoro pa3bupartensCcrsa, Kak B gene JlykeHOa npomus
CnoseHuu (Lukenda v Slovenia) nin HencnonHeHWe BCTYMMBLUETO B CUTY
BHYTPUroCyAapCTBEHHOrO pelleHuns, Kak B aene bypdos Neo 2 (Burdov (No. 2)) moryT, HecmoTps
Ha CBOHO C/IOXKHOCTb, BbITb NPUTOAHLIMKW ANA MPUMEHEHUA NPOLLeAYPbl MUOTHOTO PeLLeHus,
BOMPEKN MHEHUAM, COT/ITAacCHO KOTOPbIM 3Ta npoueaypa 3ddeKTnBHa B NepByto ouyepeab
NPUMEHUTENbLHO K onpeaeneHHon rpynne 3aasuTtenelt (Kak B aene bpoHéscku). Yvcno Takmx
Aen BospactaeT, ocobeHHO B Poccuu, Ha YKpauHe n B Mongasuu, U B cuay ux npeobnagaHuns
npaBocyaue B AlaHHbIX rocyAapcTBax NpMobpeTaeT UNN30pHbIN XapakTep. Cyaba TioNbKeHC B
3aK/Il0YEHME CKa3ana, YTo OTCYTCTBUE NEepPeBOA0OB PeLEHN Ha HeopUuLManbHbIE A3bIKU ABNAETCA
Cy,ecTBeHHbIM GaKTOPOM, NPENATCTBYIOWMM UX peannsaunm.

puk Ppubepr, Cekpetapb Cyaa, pacckasan, Kak nsmeHunca nogxos Cyna ¢ MOMEHTa Co34aHuA
npoueaypbl NnaoTHOro peweHuna B 2004 r. K 0CHOBHbIM M3MEHEHWAM OTHOCATCA BO3MOXHOCTb
BbIHECEHWA NMUNOTHBIX PELUEeHUIN CEKLUMAMM U NanaTamm, TOrAa Kak paHbLle el pacnosaarana
nvwb bonbwasa Manata, v O0TX04 OT NPaKTUKK, COrNAacHO KOTOPOWM C rocyAapcTBamu,
ABNAOWMMUCA UCTOYHUKAMM MeHbLLEero Ymucna gen, Cya pasbupaetca bbicTpee, Yem € TEMM, U3
KOTOPbIX MCXOAUT HONbLIOE YMCNO Kanob. 3a NnocneaHNIN rof 3TO NPUBENO K CO34aHUI0 HOBOW
CUCTEMDbI, B KOTOPOM Aena paHKMUPYHTCA COMTAacCHO CEMU MPUOPUTETHBIM KaTeropmMam: B NepBomn
Nno NPMOPUTETHOCTM KAaTETOPUKN HAXOAATCA AeNa, rAe Noj yrpo3oi XU3Hb 3aAB1UTeN A, a BO
BTOPOW — fieN1a, paccmaTpmMBaeMble B paMKax NpoLueaypbl TMAOTHOMO pelleHus. Hanobol,
nozasaemble NOCAE NPUMEHEHUA NpoLeaypPbl MUAOTHOFO peLleHns, OTHOCATCA K NATOM
KaTeropuu (baKkTMUECKM X paccMoTpeHMe npuocTaHaBaumBaetca). B 2010 r. Cya nepelen Ha
HOBble MeTO/bl, HanpaBAeHHble HA ONTUMU3aLMIO PaboTbl C NOBTOPAOLWMMUCA Kanobamu. Ynop
6bln cAeNaH Ha MAacCoBOE KOMMYHULMPOBaHUeE (B 04HOM cayyae 6bl1o COBMECTHO



KOMMYHMLMPOoBaHO 480 »kanob); MMpoBble cornalleHns U 0g4HOCTOPOHHME AeKnapauum
NPaBUTENbLCTB B C/Iy4asX, KOr4a He yaaeTca A4OCTUYb MMPOBOTO corfawenua. Cya oTkasanca oT
NPUHATUA NpoLeaypbl KONNEKTUBHbIX MCKOB: €0 MPMOPUTETOM SAIBNIAETCA pa3BUTUE Npoueaypbl
NUNOTHOTO PEeLUeHMA, B pe3yabTaTe NPUMEHEHNA KOTOPOWN NocneayoWwmMmm Kanobamm cmoryT
3aHMMATbCA HALLMOHA/IbHbIE CYAbl. 9TO COOTBETCTBYET BblABUHYTbIM Ha MHTepnakeHcKoM
KOHbepeHUnn NpeasioKeHNAaM o AasibHenwem pas3sutum Cyaa, B KOTOPbIX NoAYepKuBaeTca
npuHUmMn cybcnamnapHocTu. B HacToswee Bpemsa Cya NpoBOAUT KOHCY/IbTaLMK C
npeacTaBUTENAMM NPaBUTENLCTB U IpaXkAaHCKoro obuectsa, KoTopble byayT yuTeHbl Npu
pa3paboTKe HOBbIX NPABUA MPUMEHEHMA NPOLLEAYPbI NMUNOTHOMO PeLIeHus.

Cya He peKoMeHAyeT Kakoro-To eIMHOro pelleHus no paboTe ¢ nocieayowmmm Kanobamu. K
BO3MOMHbIM BapMaHTam OTHOCATCA Nepeaaya BCeX Takux Aen obpaTHO B HaLMOHabHble OpraHbl
BNACTW; Nepefaya BCcex Takux aen 8 KOMUTET MUHUCTPOB A4 HaA30pa U UCNOIHEHUA NMUAOTHOTO
pelweHua; 06bABAEHME NOCAeAYOLWMX Kanob HenpueMneMbiMK AN — B KayecTBe meHee
pafnKanbHOro BapMaHTa — YC/I0BHOE OTKNOHEHME NOCAeAYOLLNX ¥Kanob ¢ Or0BOPKOM, UYTO
3aABMTENN MOTYT NOBTOPHO 06patTuTbeA B Cya, ecamn rocyapcTBo He NPUMET afeKBaTHbIX Mep
Mo MCNONHEHMIO peLleHmnsa, BKAoYasa Bo3MellleHWe. Kak MOoKeT NoKasaTbCs, BCe 3TU BapuaHTbI
noApbIBatoT NPaBo Ha NoAavy MHANBUAYaANbHOMN anobbl, ogHako IpuK Ppubepr 3aaBua, 4To y
Cyfa HeT BO3MOXHOCTM NPUHUMATbL Ha pacCMOTpeHue 6obline KonmMyecTsa nocaeayoLmx
¥anob. Ynop HeobxoaMmo AenaTb Ha HaA30P U UCMOAHEHWE NMUAOTHbIX PeLLleHNnt Ha
HaLMOHaNIbHOM YPOBHE, U C 3TOM Le/iblo KOMUTET MUHUCTPOB YBEAOM/IAIETCA O CUCTEMHbIX
npobsemax elle A0 BbiHECEHUSA pelleHus. Ecnmn Bo3melleHne He byaeT nponsBeaeHo, ocTaeTca
BapWaHT YCKOPEHHOTo paccmoTpeHus aen Cyaom, 4Tobbl Mpon3BoACTBO MO 060CHOBaHHbLIM
*Kanobam He NpeKkpaLLanoch.

PeHaTta [lereHep, Ha4ya/bHMK NpPaBOBOro ynpasneHus Cekpetapuata Cyaa, uccnenosana
rnocteneHHoe pa3BuTUE NPoLLEeaypbl MUIOTHONO PELIEHUS, PACCMOTPEB XPOHOIOTUIO AeNa
EpoHéscku, cTaBwero nepsbim B 3TOM poae peweHunem Cyaa. PelweHne o npumeHeHum
NMUAOTHOM Npoueaypbl 6bl10 NPUHATO TONILKO Ha OKOHYATE/IbHOM CTaauMK Aena U MOTUBMPOBAHO
HECKOJIbKMMM aKTopamMu: B NepByto oyepesb YCTAaHOBEHMEM CUCTEMHOMN ANCPYHKLMM B
NoJIbCKO NPaBOBOMN cucTeme, puckosasLuen 3atonuTb Cya BOJIHOM aHa/IOMMYHbIX Xanob, ecan
6bl He 6blK Bbl NpeanMcaHbl U UCNOHEHbI MepPbl 0OLLEro XapaKkTepa.

Hoswn3Ha nogxoaa Cyaa coctoana B BbIXOAE 3@ PaMKM «KNACCUYECKON MOAENN» MUPOBOTO
COrNalleHnn, KOTopas OrpaHNYMBaAETCA UHAMBUAYANbHOM Kanobol, u BbipaboTke
YHUBEPCA/IbHOTO peLleHns, yCTaHaBANBAOLLErO NPeLeaeHT U pa3peLLatoLLero aHaaornyHble
Aena, 0XXnaasLlne paccMoTpeHua. AnunTesnbHble NneperoBopbl 06 YHMBEPCAIbHOM COrNalleHNN
BO3/10XKM/IM HOMbLUYIO OTBETCTBEHHOCTb Ha CeKkpeTapunaT, 3aAaBUTENA U NOABbCKOE NPaBUTENBLCTBO,
K KOTOopoMy 6bls1a 06paLLeHa npocbba faTb 06A3aTeNbCTBO HE OrPaHNYMBATLCA
WHANBMAYANbHBIM BO3MELLEHWEM M NPeAoCTaBUTb KOMMEHCALMIO APYTMM INLAM Ha
aHaNOrM4yHoM ocHose. [IoCTUrHyTOE B pe3y/bTaTe Cor/alleHne pa3oyapoBaio HEKOTOPbIX
3abYKCKMX 3aABUTENEN, NOCKO/IbKY NMPUCYKAEHHBIE KOMNEHCALUKU COCTaBUAN nwb 20% oT
CTOMMOCTU 3KCNPONPUMPOBaHHOTO nmyiectsa. OgHako Cya pewmna UCKAOUYUTb aHaIoTUYHble
HEPaCCMOTpPEHHbIE aNobbl U3 CBOMX CMMCKOB M 3aKpbl/l NPoLLeAypY NMUAOTHOMO peLeHns B
OTHOLLEHMM 3abYKCKUX A&l CBOUM peLleHueM o npuemaemoctu no aeny E.G v Poland B 2008 r.
B aTOM pelueHmn 3aaBAANOCH, YTO NpoLeaypa NUAOTHOTO PELLEHNA KHE MOXKET NPOLOMKATLCA
b6eckoHeyHo». PeHaTta [leHerep aob6aBmna, YTo PpacnpocTpaHeHHasA TOYKa 3pEHUS, COrNacHo
KoTopoii Cya HeceT e AMHONNYHYIO OTBETCTBEHHOCTb 33 MPUMEHEHUWE Npoueaypbl MMAOTHOTO
peLleHuA, HeBEPHA: C 3anpocamm O NPUMEHEHUN NpoLeaypbl MOryT 06paLlaTbCcA KaK 3aaBUTeNn
— YacTHble NLA, TaK U NPaBUTENbCTBA, Kenatolwme, 4tobbl Cya npeanucan obuwme mepbl.



Muxaunn J1o60B, TaKKe HauyanbHWUK NPaBOBOro ynpasaeHus Cekpetapuana, paccMoTpen
oTANUYMTENbHbIE 0cObeHHOCTU aena bypdos, No2 (Burdov (No. 2)) v Russia v ypoKnu, KoTopble 13
HEro MOXXHO U3BJieYb MPUMEHUTENIbHO K NpoLLeaype NMAOTHOMO peleHua. Bo-nepsbix, geno
bypaos N22 HM B KOeM C/lydae He ABNAETCA NepBbiM B CBOEM POAE: 3aTPOHYTaA B HEM
cucTemHan npobnema (HencnosHeHMe cyaebHbIX peLleHUin B OTHOLLIEHMM BbINAaTbl AeHEeXHON
KOMMeHcaLmmn) y*e ocBellanack 8 200 aHanornyHbix genax ¢ 2002 no 2009 r. MunoTHoe
peLueHne morno 6ol 6biTb 601ee 3pPEKTUBHDBIM, MOCKONbKY NpeaLecTBYOWMMM peLleHNnAMU
6bls1a XOPOLLO NOArOTOB/IEHA NOYBA A/1A HEro.

Bo-BTOpbIX, pelweHne 3Ha4YMMO B CBA3M C BOMPOCOM O pasaesieHnn nolHoMounii mexay Cygom
1 KoMUTETOM MUHUCTPOB. YCTaHOBMB HapyLLeHWA CT. 6 (NpaBo Ha cnpaBegnBoe
pa3bupaTenbctso), cT. 1 MpoToKona 1 (npaBo Ha 3awmTy cobcTtBeHHOCTHU) M cT. 13 (NpaBo Ha
apPeKTUBHOE CPeacTBO NPaBoBOI 3aLwuThl), Cya B OCHOBHOM Noaaep:kan obpe mepbl,
KOTOpble y¥Ke UcnoHAN KoMUTET MUHUCTPOB, O4HAKO HUYEro K HUM He aobasun. OgHako B
CBA3M C HapyweHunem cT. 13 Cya Bce-TakM yKasan Ha HeobXxo4MMOCTb 3aKOHOAATENbHbIX
N3MEHEHWI, HanpaBAEeHHbIX Ha TO, YTOBbI 0becneynTb Hesamea/IMTeIbHOe BO3MELLEeHNE Ha
HaLMOHaIbHOM YPOBHE: B 3TOM OTHOWeHUn Cya, A0NOAHWUA 06Lime mepbl, NpeanucaHHble
KoMUTETOM MUHUCTPOB. TpeTbei OTANUYUTENbHOM 0COBEHHOCTLIO Aena cTano obpalyeHne Cyaa
C aHaNOMUYHbIMK Kanobamu. Mo aenam, OXKUAABLMM PAaCCMOTPEHUA 40 BbIHECEHUA PELLEHUSA,
Npo13BOACTBO 6b110 OTNOXKEHO; 0aHaKo Cya Npu3Baa POCCUIMCKoe NPaBUTENbCTBO A4OCTUYb
COrNaleHns No HUM Ha OCHOBAHUM NPUHLMNOB, U3/TOXKEHHDbIX B pelleHnn. PaccmoTpeHune no
Aenam, NoAaHHbIM Noc/e BbIHECEHUS PeLUEeHUS, TaKKe Bbl10 OTIOXKEHO, OAHAKO K
npaBuTeNbCTBY He Bbln 06paLLEeH 3aNPOC O NMPUHATUM KaKMX-TMBO mep. ITO peLleHne cTano
KOMMPOMUCCOM MeKay noTpebHocTbio Cyaa n3berkatb pacCMOTPEHUS NOBTOPSIOWMXCA AeN U
HacToATe/IbHOM HEOBXOAMMOCTbIO M36erKaTb OTKas3a B NPaBOCYAMU U B MAaKCUMAJIbHOW CTEMEHMU
COXPaHUTb NPaBO Ha MHAMBUAYaNbHOe obpalueHue B Cya.

B cdepe ncnonHeHma peleHnin UMeTCs HEKOTOPbIE OCHOBAHMA ANA ONTUMMU3MA. Poccuiickoe
NPaBUTENbCTBO U3B/IEKIO YPOKU U3 KPUTUKM 3aKOHA MMHTO, NpuHATOro B UTannm, n yctTaHoOBUNO
YPOBHM KOMMEHCALMN B COOTBETCTBUM C CYMMaMM, NpUCyKaaembimun EBponeickmm Cyzom.
Bbino yperynmpoBaHo okoso 500 aen, anobbl Mo KOTopbiM 6blM NOAAHbI A0 Npoueaypbl
NMUNOTHOTO pPeLleHmns, B OCHOBHOM NOCPeACTBOM OA4HOCTOPOHHUX AeKknapaumii. OcTtatoTca
OT/N1I0XKeHHbIMM eLe oKoso 300 gen, B OCHOBHOM CTapbiX, KOTOPbIE C/IOXKHEE YperyampoBaTb,
MOCKOJIbKY COOTBETCTBYIOLLME HALLMOHA/IbHbIE OPraHbl BAACTM NPEKPATUIN CYLLLECTBOBAHME.
anobbl, nogaHHble NOC/e BbIHECEHMA peLlleHns, A0NKHbI OblAn HanpaBNATbCS 0OPATHO B
HaLMOHaNbHbIe CyAbl; MOKa HEACHO, Kak byaeT pearnposaTtb Cya, ecan Kakoe-anmbo mU3 sTux aen
BepHeTca B CTpacbypr, 6yayT noayyYeHbl aHAaNOTMYHbIE HOBbIE Kanobbl UM NOABATCA Aena,
dopmanbHO He noanagatowme Nos NPU3HaKM NUAOTHOMO pPeLleHMs, O4HAKO Kacalowmeca Apyrux
npob6sem, cBA3aHHbIX C HEUCMOJHEHMEM PeLIEHUI MU YPE3IMEPHON A/IUTENBbHOCTbIO
pa3bupaTtenbcTBa B POCCUM MAM B CTPAHAX C aHANOTMYHBIMU CTPYKTYPHBIMU AN CUCTEMHBIMU
npobaemamu, Hanpumep YKkpamHe unum Mongose. B ntobom cnyyae aeno bypooea (Ne 2)
OEMOHCTPUPYET, YTO TPEXCTOPOHHEE OTHOLWEHNE Mexay Cyaom, KomMUTeTOM MUHUCTPOB U
HALMOHANbHbIMW BAACTAMM MMEET OCHOBOMO/IaratoLee 3Ha4YeHMe 4/1a YCNewHoro paspeLeHms
CNIOXKHbIX NPO6EM B pamKax Npoueaypbl MUAOTHOFO peLUeHKs.

O6cyxaeHue: 6bia NOAHAT BONPOC 06 OTHOLWEHUM MexAay NpoLeaypoit NMAOTHOMO peLleHus 1
BO3MOHOCTbO HayaTb pa3bMpaTeNbCTBO O HapPYLIEHUM B OTHOLLIEHUWN HE UCMOHAIOLLLErO
pelleHue rocyaapcTea, NpeaocTaBieHHoM KoMMTeTy MUHUCTPOB B HOBOM peaakumm cT. 46(4).
Bbl/I0 OTMEeYeHO, YTo pa3bnpaTenbCTBO O HapyLUEHWN B COOTBETCTBUMN €O CT. 46((4) He A0MKHO
paccMaTpuBaTbCA Kak NaHauen; ckopee npeanonaraeTcs, 4To oHo ByAeT MCNob30BaTbCA TO/BKO



B UCK/IIOUMTE/IbHbIX 0BCTOATENIbCTBAX, @ HE B KAuecTBe PYTUHHOM npoLeaypbl 418 YCKOpPeHus
WCMO/IHEHUA MUNOTHbIX PeLleHK .

Bbln AaH oTBeT Ha 3ameyaHne Ipuka Ppubepra o ToM, YTO O4HUM M3 BapMaHTOB PaboTbl C
NOBTOPAOWNMUCA AelaMN MOXKET CTaTb nepeaada nx s Komutert MWHUNCTPOB. Bbino 3aMeyeHo,
yTo KomuTeT He cnocobeH cnpaBuTbCA € 3TUM BpemeHem, 0COBEHHO € y4ETOM A0NONHUTENBHOM
HarpysKu, cBA3aHHOM co BCTynieHnem B cuay MNpoTokona 14. puk Opubepr pasbAcHUA, YTO
posb KoMUTETa MMHUCTPOB COCTOUT HE B BbIHECEHUM peweHuli No aeny, a, ckopee, B paboTe ¢
HUMM C TOYKM 3PEHMA UCTIONHEHUA U HaZ30pPa 3@ UCMONHEHMEM NPEALECTBYHOLLErO peLleHus.

Bbl10 caenaHo 3ameyaHme O TOM, YTO NPaBUTENbCTBA MOTYT NPUBETCTBOBATL NpoLeaypy
NUAOTHOTO PELEHNA KaK TaKOBYH, HO HE KOHKPETHbIE MUNOTHbIE PELEHUA: TaK, N0 MHEHUIO
NOJIbCKOrO NPaBUTENbCTBA, Ae/10 BpOHEBCKOro 6b110 He camoit NydLlelt OCHOBOM AN NUAOTHOTO
peleHns, 1 NPaBUTENbCTBO HE OTKa3a1och Bbl OT BO3MOXKHOCTM NOBAUATL Ha Bblbop Aena. B
A0MoNHeHWe 6bIN0 CKasaHo, YTo OTHOP Aen ANsA NMUNOTHbLIX peleHunit Bcerga byaer
npobaemaTMUHbIM: NOYeMy O4HO A€EN0, a He Apyroe? B aene Xymmen-Yanckol (Hutten-
Czapska) ctopoHbl B bonblwoli Manate Moray BbiCKasaTb 3aMeyvaHusa No npoueaype u
3aABUTENbHULA NoAAepKana NogobHoe ucnonb3oBaHue gena. OgHaKo OKOHYaTeNbHOE
peleHue ocTaetca 3a Cygom.

BblN0 0OTMeYeHo, YTo Npoueaypa NUIOTHOrO PeLEeHMUs He A0/XKHA CBOAUTLCA /IULLb K
paspeleHuto NpobieMbl MOBTOPAIOLLNXCA }Kanob: MHaye ecTb PUCK, YTO OHA CTAHET CBOEro poaa
«TPOSIHCKMM KOHEMY», UCMONb3yeMbIM A1l OTCEBA NOBTOPAIOLMXCA XKanob. Bblao BbicKasaHO
MHEHWE, YTO OCHOBHOW Lie/blo Npoueaypbl ABAAeTcA He 3PpPEeKTUBHOCTb, a NOMCK
YHUMBEPCA/IbHbIX PeLleHNn cucTemHbIX npobaem. OTaenbHble 3aABUTENN CKopee A0bbioTcA
npaBocyaus 3a CYET MPUMEHEHMUA TaKUX YHUBEPCA/IbHbIX PELLEHUN, YEM PACCMOTPEHUSA MO
OTAENbHOCTU MHOTOUUCAEHHbIX }Kanob. Kpome Toro, 66110 OTMEYEHO, YTO HEMPAKTUUYHO
npunaratb K NMJIOTHOMY PELIEHUNIO CMUCOK MOBTOPAIOLNXCA AeN, OXUAAOWMX PACCMOTPEHMA B
Cyae; KOMNPOMMCC, UCMO/Ib30BaHHbLIN B aene bypoosa (Ne 2), coctoan B TOM, UYTo Ha bonee
nosaHem atane 6blIM yCTaHOBAEHbI Aena, TPebylowue TaKoro e YHUBEPCA/IbHOTo PeLueHus, n
nepegaHbl HaLMOHA/IbHbIM B/1aCTAM, HO MPU 3TOM OCTa1aCb OTKPbITOM BO3MOKHOCTb A5
NOBTOPHOro obpauleHua B CTpacbypr no aTum aesiam yepes rod.

3. MHeHuA npeactaButeneii Komureta MMHUCTPOB U Apyrux opraHos CoseTta EBponbli

eHeBbeB Maiie, HauanbHUK [enapTameHTa UCNOHEHMA pelweHnin EBponerickoro Cyaa,
paccmoTpena BOMpoc o TOM, NOABUAACL N B Pe3y/ibTaTe NPUMEHEHUA nNpoueaypbl MUAOTHbIX
pelweHnii y Komuteta MMHUCTPOB HOBas po/b, U fo6aBMAa /M 3Ta NpoLeaypa YTo-HUbyab K
npoveccy Haa3opa 3a UCNOoNHEHMEM pelleHnit. OHa COCPeAO0TOUNNACh Ha LECTU KMOJHbIXY»
NUAOTHbIX PELLUEHMAX, HE PACCMATPMBAA MHOMECTBO APYIMX PeLeHNM, KacaloLMXCA CUCTEMHbIX
WAW CTPYKTYPHbIX Npobaem. OAHMM M3 NOTEHLMANbHBIX NONOXKUTENbHbIX USMEHEHUI ABAAETCA
CKOPOCTb: YCTaHOB/IEHNE CUCTeMHOM Npobaembl Cyaom UM NOATBEPKAEHNE UM CUCTEMHOM
npobaemsl, yKe yCTaHOBNEHHOW KOMUTETOM MUHUCTPOB, SKOHOMMUT LLEHHOE BPEMSA, KOTOPOE Ha
CTaAMM UCMONHEHUA TPATMTCA Ha 06CyKaAeHNe macluTaba M KOPeHHbIX NPUYKUH Npobaemsl.
CoBepLieHHO HeobX0ANMO, YTOBbI B MUNOTHBIX PELUEHUAX COAEPKaNacb ACHAA M TOUYHan
aprymeHTaumsa Ana onpegeneHns pamok ux ncnosHeHuna. OgHako noka npouecc Haasopa
CYLLECTBEHHO HE M3MEHWCA, OTYACTU NoToMy, 4To CyZ, COXpaHAET OCTOPOXKHOCTb, MPeAnnCbIBas
Mepbl, HaMpPaB/IeHHbIX Ha YCTPaHEeHWe HapyLIEeHWA N BO3MeLLeHMe.

Ha cerogHAWHMA aeHb KOMUTET MUHUCTPOB NPUAAET NMUAOTHLIM PELLUEHUAM BbICOKWIA
NPUOPUTET; XOZ, UCMOJTHEHUA PELLEHUI PACCMATPMBAETCA YacTo, B 60/iee TECHOM KOHTaKTe €



HaLMOHaNbHbIMW BAACTAMU. B TOM Unc/ie, KOMUTET OKa3biBaeT NMOMOLLLb FOCyAapcTBam,
npeaocTaB/fAa UM BOSMOXKHOCTb BOCNO/1b30BaTbCsA CBOEM KoMMNeTeHUMen B 061actm
3aKOHOAaTe/IbHOM AeATeNbHOCTU. Pe3ynbTaTbl 0bHageKMBatoT (Hanpumep, B gene bypodosa (Ne
2)). OAHaKo cyLWecTBYOT AMEMMbI NPW MPUCBOEHUM NPUOPUTETA: Aena, Kacatolmecs
Cepbe3HbIX HAPYLIEHUI, AO/IKHbI COXPAHATL MPUOPUTET, a U3 9 ThIC. A€/, N0 KOTOPbIM B
HacToAwee Bpema paboTaeT KOMUTET, BO MHOTMX BbIAB/IEHO Ha/iMYME CUCTEMHBIX Mpobaem.

MnaH gelicTBMiA, pa3paboTaHHbIN Ha MHTepiakeHCKoM KoHdepeHLMn, npeaycmaTpuBaeT
CO34aH1e «A0POXKHOMN KapTbl» NO HaA30pY, B TOM YNCIE YCOBEPLUEHCTBOBAHHOM CUCTEMbI
npuvopwutnsaumm. CotpyaHmyectso mexay Cyaom, Kommutetom MUHUCTPOB 1 [lenapTaMeHTOM
WCMNOJIHEHUSA PeLIEeHMI Ype3BblYalHO BaXKHO, He B NOC/NIEAHIO ovepesb NPUMEHUTENBHO K
0TOOpPY NUAOTHBIX PELIEHWNIA; 3TO OTHOCUTCA U K MPEBEHTUBHbLIM MUIOTHLIM PELUEHUAM, AA
KOTOpPbIX He TpebyeTcs CKOMNEeHUs NOBTOPAOWMXCA Aen. BarkHo nsberatb NPOTUBOPEUNBBIX
3aaBneHui Cyaa u Komuteta MUHUCTPOB; UX NO3MLLMA, 06paLLeHHan K rocyaapcTBam-
OTBETYMKAM, A0/MKHA 6bITb eAnHON. OCHOBHbBIM NPUOPUTETOM ABAAETCA MOMOLLb rOCYyAapcTBam
B YCTAHOB/IEHMM U pPeanusaLmm Mep, HarnpaBaeHHbIX Ha UCMPABAEHME CUTYaL MM, MOCKONbKY
WCMNOJIHEHUE peLlleHn B OCHOBHOM HAaX0AWUTCA B BEAEHMM rocyAapcTBa.

Dasug Munnep, cocekpetapb PyKoBogsaliero KommTteTa no npasam Yyenoseka Coseta EBponbl
(PKMY), paccmoTpen Bonpoc 0 KoaneUKaumm NnpuMeHMTENbHO K MUNOTHLIM pelleHmam. Koraa
npoueaypa npruobpena obuimMe oyeptaHma B xoae Anckyccnin mexxkgy PKMNY, Cyagom n Komutetom
MMHUCTPOB B 2004 1., OHa XapaKTepmn3oBaaach caeayowmmm 0COBeHHOCTAMK: HaANYNEM
CUCTEMHbIX MW CTPYKTYPHbIX NPO6AEM Ha HaLMOHaIbHOM YPOBHE; Hainunem (M1 BO3MOMKHbIM
BO3HMKHOBEHMEM) aHANOMMYHbIX HApPYLLEHWI; 06A3aTe/IbCTBOM FrOCyAapcTBa YCTPaHUTb
KOPEHHYIO MPUYNHY HapYLUEHUA N NPEeAOoCTaBUTb BOSMELLEHMNE APYTMM XepTBam; U MPaKTUKOM
NMPUOCTaHOB/IEHNUA aHA/NOMMYHbIX AeN Ha BpeMA NPUHATUA Mep NO NCNPaB1eHN0 HapyLlleHnAa C
BO3MOMKHOCTbIO NMOC/eAytoLero Bo3obHoBAEHMA pa3bupaTtenbcTea. O4HAKO Ha NpPaKTUKe
LOMNYCKaNnCb OTCTYyNeHmA. Hanpumep, B HEKOTOPbLIX MUMAOTHbLIX peweHnax Cya He HacTanean Ha
obpaTHO cune obwmx mep. B HEKOTOPbIX CAyYasx PAacCCMOTPEHMUE MO CXOAHbIM Ae/1aM He
OTKNaAbIBanoch (Hanpumep, B aenax /lykeHoa n CkopouHo npomus imanuu (Scordino v Italy)).
[pyroe pacxoskaeHue CBA3aHO C YCTaHOB/IEHUEM KPaliHMUX CPOKOB UCMOJHEHUA PeLleHnn: Takne
CPOKM Bbblnn ycTaHoBAEHbI Ana aen KceHudec-Apecmuc npomus Typyuu (Xenides-Arestis v
Turkey) v Bypdos (Ne 2), Ho He ans JlykeHOa, a B aene CKOpOUHO KpalHUiA CPOK Bbin
YCTaHOB/EH, HO He B Pe30/II0TUBHOM YacTu pelleHua. NMpeanaranucs KnaccudukaLmm cornacHo
CUTYaUMAam, NOAXOAALLMM MAU He NOAXOAALMM ANA AaHHOM npoueaypbl (Hanpumep, NnoaobHble
paHee npeanoXeHHoW cyabeit TionbKeHc). Takyke npeasiaranocb paccMaTpuBaTb NUAOTHbIE
peleHna Kak KOHTUHYYM, NPU 3TOM HEKOTOpble pelleHna (Hanpumep, bpoHéscKu)
06HapyKMBaIOT BCe XapaKTepHble 0COBEHHOCTU NpoLeaypbl, @ HEKOTOpble HET.

CyA yKkasan, uTto He BUANUT HEOBXOAMMOCTHM B pepopMMUPOBaHUM MexaHn3Ma KOHBEHLUN C LieNblo
CO3JaHuNA NPaBOBOM OCHOBbI 41A MUAOTHbIX PeWeHnin. 3Ty No3numa noayunna noaaepky PKMNY
1 MHTepnakeHcKon aeknapaunn. OgHaKko B nocneaHei nogyepkusaercs, 4to Cyay HeobxoamMmo
BblpaboTaTb ACHblE M NpeACcKasyemble CTaHAaPTb! 414 NUAOTHBIX pelweHnit. B oteeT Cya,
NOMpPOCKA CBOM NOCTOSAHHbIA KOMUTET No pernameHTy paspaboTaTb Npasuaa, peryampytolime
AelcTBME NpoLueaypbl NUIOTHOTO PELUEHNA, U MPOBOAUT KOHCYbTALLMM C NPaBUTENbCTBAMU U
NpeAcTaBUTENAMM TPAXKAAHCKOro 06LLEeCTBa O BOSMOMKHOM COAEPMKAHUN TaKUX NPaBu.
KoanduKkauma moskeT bbiTb cOCcpeoToYeHa Ha CUTyaumaX, K KOTOPbIM MOT/IM Bbl MPUMEHATLCA
MUAOTHbIE PeLUEHUS, K CAMUM PELLEHUAM AW K Npoueaype ux aoctmxenus. Ossung MunHep
nepeuYncan HYeTblpe OCHOBHbIX MPOLECCYasibHbIX aCMeKTa: OTK/AablBaHNE PacCMOTPEHUA
aHaNIoMMYHbIX Kanob; NeperoBopbl MeXKay rocyaapCTBOM-OTBETYMKOM U 3aABUTE/IEM C LENbto
OOCTUMKEHUA MUPOBOTO COrNaLleHnA, OCHOBAHHOIO Ha 0BLLMX MepaX, YKa3aHHbIX B peLleHunm;



oueHKa Cyaom MCNONHEHMA OBLLMX Mep KaK B PaCCMaTPUBAEMOM, TaK U B OT/IOXKEHHbIX Aenax;
W yaaneHue oCTaBLUMXCA e U3 CMIMCKA Ha OCHOBAHWM NOJIOKUTENBbHOM OLEHKM TaKOro
nucnosiHeHus. Mpoueaypa NMAOTHOIO PeLLUeHNs He COOTBETCTBYET ONnpeaeneHuto
MeXKAyHapoaHOro obbl4HOro NpaBa, NPMHATOMY KoMmnccren meskayHapoaHOro npasa,
NOCKO/IbKY OHa He ABASETCA NPeaAMEeTOM «0bLLEeNPUHATOM rocyAapCTBEHHON NPAKTUKK,
npeueaeHTa n Teopmun». NonesHol uenbio moraa bbl cTaTb pa3paboTka bosiee ACHbIX
KOHLENTya/IbHbIX PAaMOK YPEry/IMPOBaHNSA Ael, UCX0AA U3 BbiCKazaHHoM Cyaom
NPUBEPKEHHOCTU MPUHLMNAM ACHOCTU, MPO3PAYHOCTU U NpeaCcKasyemMocTu.

AHHa Bebep, 1opuamnuecknii KOHCyNbTaHT YnpasaeHna Komuccapa no npasam YesioBeKa,
npoaHanM3npoBasa BO3MOXHYI0 posib Komuccapa Kak HecyaebHOoro npeBeHTMBHOIo
MexaHM3ma, AeicTeytollero B pamkax CoseTa EBponbl, 40, BO BpeMaA 1 Noc/ie NPUMeHeHNs
npoueaypbl MMAOTHOrO pelleHmna (Ha ceroaHAWHNIN aeHb Kommccap HenocpeacTBEHHO He
yyacTsyeT B pa3bupartensbersax, CBA3aHHbIX C MUIOTHbIMKU pelleHnamu). Kommccap mor 6bl
oKasbiBaTb Cyay COAENCTBME B YCTAHOBAEHMM CUTYaLMI, KOTOPbIE AO/MHbI MPUBOAUTD K
BbIHECEHUIO NMU/IOTHBIX PELLIEHNI, HaNPUMEP B CBA3M C AeNammn 0 cBO60oAe BbiparKeHUA MHEHUS,
[eNnamu, CBA3aHHbIMU C NPaBaMmN MEHbLLMHCTB, U Ae1aMK, KaCatoLWMMNCA AUNCKPUMMHALMM B
OTHOLLIEHMM TPYNN CEeKCYanbHbIX MeHbLUMHCTB (LGBT). Alo cux nop Cya B OCHOBHOM yCTaHaBAMBanN
CUCTEMHbIE HAPYLIEHMA HA OCHOBAHMM CKOMJIEHUA nosTopaowmxca gen. Kommccap mor 6bl
nrpatb 0cobyio posib — 0pULMaNbHO MK HeodULMabHO — MPU OnpeaeneHnmn Aen-KaHanaaTos
ONA NPEBEHTUBHbIX MUAOTHBIX PELUEHUI B CNyYasX, IAe MUMeeTca ABHas cMcTeMHana npobnema,
0/AHAKO MOBTOPAOLWMXCA Kanob NoKa Her.

Co sctynneHunem B cmay lNpotokona 14 Komuccapy paspeLuaeTtca no AOMXKHOCTM BCTYNaTb B
pasbupaTtenbcrea B ECMY B KayecTBe TpeTbeM CTOPOHbI IMBO NOCPeACcTBOM NoAavym NMMCbMEHHbIX
3ameyvaHui, 1Mbo NpuHMMan yyacTme B caylwaHuax. Obpasew, 41 TaKoro TMNa BMeLaTe1bcTBa
NnpeAoCTaBAAOT ABa 3aMeYaHus, caenaHHble Kommnccapom no obpauweHuto Cyaa, B aenax,
CBA3aHHbIM C BO3BpaLLeHNneM nuL, npocmsinx ybexkmwa (M3 HnaepnaHgos v benbrun B
lpeumnto). B aTnx aenax Komuccap npengocraBun MHPopmaumio 0 KOHTEKCTE paccMaTpUBaeMblxX
NpPaBoBbIX BOMPOCOB (B TOM UMcie COBPaHHYIO «Ha MECTax»), He KOMMEHTUPYA GaKTbl UK
NpaBOBble OCHOBAHMS KOHKPETHbIX AeA. 1o cMX NOp HXU OA4HO U3 WECTU «MOJHbIX» MUIOTHbIX
peLleHnit He cCblNanock Ha AeaTelbHOCTb Komuccapa, BO3MOMKHO, 0TY4aCTU MOTOMY, YTO Y
Komuccapa oTcyTCTBYeT TEXHMYECKasA KoMNeTeHuMa Heobxoamman ans Toro, Y4Tobbl
BbICKa3bIBaTbCA NO Npobsemam KomneHcaumm 1 skcnponpuaymm. OgHako B byaywmx genax,
6onee HenocpeACTBEHHO CBA3AHHbIX C TEMaMM, BXOoAAWMMM B chepy MHTepecoB Komuccapa,
Cya, mor 6bl ccbllaTbea Ha AoKAaabl Komuccapa 0 cUcTEMHbIX NPO61EMaX B KOHKPETHOM
rocyfapcrBe, YTo He TpebyeT ero NPAMOro BMelLaTe IbCTBa B €10, AN MOoT Bbl 06paTUTLCA K
HeMmy C 3anpocoMm O NpeaocTaB/ieHnn bosnee NogpPoOHOM AN KOHKPETHOM MHPopMaLumn, B TOM
yucse NOCPeACcTBOM BU3UTOB B KOHKPETHbIE CTPAHbI.

Y70 KacaeTcA UCMONHeHUn pelueHuit, To Komuccap mor 6bl npeanaratb AW NoAAEPKUBATb
KOHKPEeTHbIE 1 PeasIMCTUYHbIE Mepbl, HarnpPaB/eHHble Ha UCNpaBeHne U BO3MelLeHNe 33
CUCTEMHbIE HapyLLEHMSA; B CBOMX MOe3AKax Mo cTpaHamM U AoKnaaax Komuccap peryasapHo
OLEeHMBaET Mepbl, KOTOPble NPUHNUMAIOTCA C Lie/iblo 6opbbbl C HapyLLEHUAMM NPaB YeN0BeKa, U B
6yAayLLIeM MOXKeT OTBOAMUTb MPUOPUTETHYIO POJ/ib OLEHKE UCMOIHEHUA NMUAOTHBIX PeLLEHU.

O6cyxaeHue: 6bls10 334aHO HECKO/IbKO BOMPOCOB 06 oTHOWeHUAX mexay Cyaom, Komutetom
MWHUCTPOB N [lenapTaMeHTOM UCMONHEHNA PeLLUeHUI U UX Ponsx. bblno oTmedeHo, YTo
onpeaeneHHas rmMbKocTb bbina bbl NosesHa: Hanpumep, CekpeTtapuat Cyaa n [lenaptrameHT
WCNOIHEHUA peLleHnii moraun 6bl HedbopManbHO 0bcyKaaTh OTOOP Aen ANA MUNOTHbIX pelleHui
WAN KOHKPETHbI XapaKTep mep, Hanpas/ieHHbIX Ha UCNPaBAeHUe HapYLIEeHUI 1 BO3MeLLeHMe.



O/ HaKO CYLLLEeCTBYHOT CTPOTrME OrpaHMYeHMa NOHOMOUYNIA: KOMUTET MUHUCTPOB HE UrpaeT
HMKaKon GopmanbHOM UAn HepopManbHOM POSIM B HANUCAHUN PELLUEHMIA U HE BbICKa3blBaeTCA
06 MX NPaBUABHOCTU UM HENPABUIBHOCTU: ero eAMHCTBEHHAA 3a434a — OCYLLEeCTBAATb HaA30p
33 UX UCNONIHEHUNEM.

B oTHOLWeEHMM KogudrKaumm 6bi10 OTMEYEHO, YTO, XOTH, BO3MOKHO, NPOACHEHME
npoLeccyanbHbIX aCNeKTOB MMUAOTHbIX PeLleHUI NoCPeaCcTBOM NepecMmoTpa Npasua (Kak
npegnaranv asug MunHep 1 dpuk Ppnbepr) morno 6bl 6bITb NONE3HLIM, KOAUPUKALMSA
npoueaypsl B yctase Cyaa B TO BpeMs, KOr4a OHa Haxo4UTbCA B 3a4aTOYHOM COCTOAHWUK U BCE
elle passmeaeTca, 6bina 66l TPYAHOM U NPeXAEBPEMEHHO 3a4a4ei.

4, PeaKuuu Ha HaLMOHAIbHOM ypOBHE

Cyaba KoHcTuTyumoHHoro Cyaa NMonbwn Botuex XepmenmHbCKU UccieoBan Bo3aencTemne
CTPacbyprckmx peleHnii Ha NpPakTUKY NoAbCKMX cyaoB. OH cocpesoTounsICcA NPEUMYLLECTBEHHO
Ha peLleHMAX CTpacbyprckoro cyaa, KoTopble He 6bliM CBSA3aHbI Co CT. 46, 04HAKO 3aTparneaam
60/bLLIOE YnCNo AL, B KayecTse npumepa, oaHa rpynna aen (Mameiek npomus Monaswiu
(Matyjek v Poland), bobek npomuse Monswiu (Bobek v Poland) v PacmycceH npomus Mosaswiu
(Rasmussen v Poland)) Bo3HWKNa M3 npoLeccyanbHbiX Npobaem, CBA3aHHbIX C IIOCTPaLneEN, B
nepBylo o4epenb C CEKPETHOCTbIO NpoLeayp NPOBEPKM Ha 61aroHaseKHOCTb, KOTopble,
COrNIacHO peLleHMUaAM CTPacbyprckoro cyaa, Hapywatot cT. 6 KoHBeHUMK (NpaBo Ha
crnpaBeanmBoe pasbunpatenbcTso). B oTBeT Ha nocneaHee uU3 3TUx Aen, PacmycceH — nepsoe, B
KOTOPOM 3asiBUTE/Ib 06paTmCcs ¢ Npocbboit 0 BO30O6HOBAEHUM pa3bupaTenbCTsa o
6naroHageKHocTn — BepxoBHbili Cya MNosibliv OTMEHUA Npeablayline peleHms Bapliasckoro
anennAuMoHHOrO CyAa, KOTOPbIN BbINOAHAN GYHKUUKN NOCTPALMOHHOIO cyaa, U nepesan 4eno
Ha HOBOE PacCMOTPEHME B COOTBETCTBYIOLLNIA PaliOHHbIN cya. BepxoBHbI Cya Aan KOHKPETHbIe
YyKasaHus cyay, OTBEYaloLEMY 33 NepecmoTp Aena, YCTPaHUTb HapyLIEHWA, YKa3aHHbIX B
pelleHumn cTpacbyprckoro cyaa, U He A0NyCTUTb UX MOBTOPHO.

fAIKy6 BonaceBuu, NpaBUTENLCTBEHHbIN areHT Monbwmn B EBponelickom Cyae, paccmoTpen posb
NpaBUTE/NIbCTBEHHOIO areHTa B npoueaype NUAOTHbIX pelleHnini. OH OTMETUA, UTO AOCTUNKEHUE
npaBocyaua TpebyeT He TOIbKO CNpaBeaIMBOro, HO U 3ghgheKMuUBHO20 3aKOHa, KOTOPbIA MOXKET
6bITb peannsoBaH. Prunocodma NoAbLCKOro NPaBUTENbCTBA COCTOMT B TOM, YTOObI «He obewaTtb
C/IMWKOM MHOTO, HO BbINO/IHATL 06€eLLaHHOE Y, @ He AaBaTb HEPEaIMCTUUYHO 3aBblLIEHHbIE
obelwaHua. CotpyaHudectso mexay Cekpetapmatom Cyaa, rocyaapCcTBOM-OTBETYMKOM U
3asBUTENIEM MMeeT 60Jiblloe 3HaYeHNE — NPOCTO HeEOHBXO0AMMO, MOCKOJIbKY 6e3 corsiacua co
CTOPOHbI TOCYAApPCTBa pelleHne HaliTM HEBO3MOXKHO. B aenax BpoHeBcKoro n XytreH-Yanckoi
pelleHne 6bln0 JOCTUIHYTO B pe3y/ibTaTe TPEXCTOPOHHMX NEPEroBOPOB, NPOLLECC KOTOPbIX
neperoBopoB 6bl/1 CaMblM BaXKHbIM aCNEKTOM MUAOTHOIO pelleHus. PeweHne npegnonarano
MEHbLUYIO CYMMY KOMMEHCALMK, YeM Ta, HAa KOTOPYIO M3HAYaIbHO PacCYMTbIBaIN 3asBUTENN,
OZlHaKO OHa Nnpea/siaranacb BCeM 3aABUTENAM NO aHANOTMYHbBIM Ae1aM B Pa3yMHbI CPOK. I-H
Bonacesny g06aBMA, YTO CYLLECTBEHHOIO OTIMUUA MEXAY Ae/laMU, KOTopble Moran Bbl NogonTH
ANnA npoueaypbl MUIOTHONO peLlleHus, N KoTopble NoAXoAAT ANA npouenypbl B OTHOWEHUU
noBTopsAtoWwmxca aen, HeT. MocneaHAa moraa 6bl MICNONL30BATLCA TOrA4a, KOTrAa rocy4apcTBO He
BbINO/HAET CBOUX 06A3aTe/IbCTB, BO3HUKLLMX B pe3y/ibTaTe NpeaLecTByOLWero MMPOBOro
COrnaweHus, Uan He roTOBO K MPUMEHEHMIO 06LWKNX Mep C Le/iblo NpeaoCcTaBNeHUs BO3MELLLEHMA
BCEM 3aABUTENSAM B aHAZIOTMYHOM CUTyaumnn. U 3aeck TakkKe orpomMmHoe 3HayeHue umeet
COTPYAHMYECTBO.

bap6apa PaHpauuo, npodeccop rocyaapcTBeHHOro npasa MunaHcKoro yHuBepcuTeTa,
nuccnefoBasna peakumio NpaBuTenbCcTea MTaanm Ha NUNOTHbIE PelweHus, B YaCTHOCTU Ha



«KBa3MNUIOTHOEY» pelleHune no geny CkopouHo, B Kotopom EBponeiickum Cygom 6binu
yCTaHOB/EHbI HapyLleHus CT. 6 (NpaBo Ha cnpaBeanBoe pa3bupatensctso) u cT. 1 MpoTokona 1
(npaBo Ha yBarkeHMe cob6CTBEHHOCTU) B OTHOLLEHUM YpE3MEPHOW AIUTENbHOCTH
pa3bupaTenbCcTBa, KaCcaBLLIEroca KOMMNEHCALMM 3@ HE3aKOHHO 3KCMPONPUMPOBaHHYO 3eMII0.
MmeeTca orpoMHOE KONMYECTBO AEe-KAOHOB; 3aKOH [MMHTO, HanpaBAEHHbIN Ha YCTpaHeHWe 3TOM
npob6aembl, BMECTO 3TOrO NOPOAMA HOBYIO Pa3HOBUAHOCTb Ae/1-KN0HOB. [-3Ka PaHaauuo
noAaYepKHyna 3HauUMMocCTb pewweHnin Ne 348 n 349 KoHctutyumoHHoro Cyaa Utanuum, Kotopble
Kacaancb BONPOCA O HEKOHCTUTYLMOHHOCTU HAUMOHabHbIX 3aKOHOB, PErYINPYIOLWLMX BbINAATY
KOMMNEeHCaL M 32 3KCNPONpPUUPOBaHHOE rocyaapcTBOM MMyLLLECTBO. B peweHnmn Ne 348 6bin
NPOACHEH U, NO CYTW, NOBbILEH cTaTyc EBponenckoit KOHBEHLMM MO OTHOLWIEHMUIO K
HaUMOHaNbHOMY 3aKOHOAATENbCTBY. B HemM Bbino ycTaHOBAEHO, UTo UTanusa obA3aHa npMBectu
HaUMOHa/bHOE 3aKOHOA4ATENIbCTBO B COOTBETCTBME C EBpOnelickot KOHBEHUMEN COrlacHO
WMHTepnpeTaumn, coaepKalleincs B pelieHunsax ctpacbyprckoro cyaa. Mocne peweHua no geny
CKOpOUHO UTaNbsHCKME Cyabl CTann 6oJiee YacTo M KOHKPETHO cCbiNaTbCsi Ha KOHBEHLMIO U
NPaKTMKY CTPacbyprckoro cyaa, YTo AaeT HEKOTOPble OCHOBAHMA AN ONTUMM3MA M Hagexay Ha
TO, YTO KOJIMYECTBO NOBTOPAIOLLUXCA Kanob ns Utanmum cHmsuTcA.

Mioppei XaHT, ropManNYeckmii KOHCYbTaHT COBMECTHOrO CNeLnaibHOro KOMUTETa No NpaBam
yenoseka NapnameHTta BeankobputaHum (JCHR), ouepTun posnb, KOTOPYO MOTran Bbl UrpaTb
HAUMOHANbHble NAP/IAMEHTbI B UCMOHEHUM peLLeHniA cTpacbyprckoro n apyrux cygos. K
coXkaneHuto, HTepnaKkeHcKasa KoHpepeHLmA He yaenmna 60ablero BHUMAHNA Poau
napiameHTOB, NOCKOJIbKY B HacCToALee BpemMa LUMPOKO pacnpoCTPaHEHO MHEHWE, YTO
ncnosHeHume pemeHMﬁ ABNAETCA CNOXKHbIM NPaBOBbIM U NOJTINTUYECKUM NPOLLEeCCOM, U
HaLWOHaNbHble Nap/famMeHTbl A01XKHbl HAXOANTLCA B CAMOM LLeHTpe 3TOro Npouecca B Lenax Kak
WUCNONHEHUSA, TaK U IeTMTUMaLLMK peLleHnin. YTo KacaeTca nerutumaumm, To Cyay He cnepyet
Ype3MepHO KEeCTKO NpeanucbiBaTb 06LLMeE Mepbl, MOCKObKY NapaameHTam Heobxoamma
cB0604a 411 06CYKAEHNA COOTBETCTBYIOLLMX CPEACTB BO3MELLEHUSA (B Npeaenax
ycTaHoBNeHHbIM Cy0M BpeMeHHbIX paMoK). Mioppelt XaHT npeasioxun pag cnocobos, ¢
NOMOLLbIO KOTOPbIX HAUWMOHANbHbIE NAapAaMeHTbl MOTyT NPUBOAUTbL PeLLEeHUA B UCNOSTHEHME,
onupascb Ha paboty JCHR.

e YupexaeHue (N1 pacluMpeHne NoSHOMOYNI) opraHa, B 601bLUINHCTBE C/yYaes
nap/nameHTCKOro KommuteTta, 061a4atoLLero KOMNeTeHUMEN OCyLWLEeCTBAATE MOHUTOPUHT
N OLEHKY UCMOSIHEHUSA pPeLLEHUI NPU NOALEPKKE HE3AaBUCUMOW OPUANYECKON
3KCNepTU3bl.

e TpeboBaHWe NpenocTaBieHUA MHPOPMALMM YieHaM NAapaMeHTa — U Yepes HUX
06LwecTBEHHOCTN — O TOM, KaKne Mepbl NPUHUMAET NPABUTENLCTBO B OTBET HA
peleHns. ITOro MOXKHO AOCTUYb, 06PALLAACL K NPABUTENBCTBEHHbBIM OpraHam ¢
npocbboli NpeaocTaBUTL NOAPOOHYI0 MHGOPMALIMIO O TOM, KaKue waru
npeAnpPMHMMAIOTCA B OTBET Ha KOHKPETHbIE peLlleHns, U c TpeboBaHnEM K
NpPaBUTENbCTBY NPEAOCTABAATb PEryAsPHY0 MHPOPMALLMIO O eLLe HEMCNOAHEHHbIX
pelweHusx. B BennkobputaHmm npegoctaBaeHne sTon MHPopMaLMm napaameHTy
KoopANHMpPYET MUHUCTEPCTBO HOCTULMM.

e TpeboBaHue K NPaBUTENLCTBY NPUAEPHKUBATLCA BPEMEHHbIX PaMOK A4 OTBeTa (B
BennkobpuTaHMmM, Kak NpaBu/o, NPaBUTENbCTBO He3ameaimTenbHo coobuiaeT JCHR o
COOTBETCTBYIOLLEM PELLUEHMM, B TEYUEHWNE YETbIPEX MECALLEB COCTABAAET NAAH AEACTBUN
M B TEYEHME LWEeCTU MeCcALEB NPUHUMAET pelleHne O TOM, Kak MPUBECTU B UCMOJIHEHNE
oTseT).

e [loapobHblie BONpocChl, 06palleHHble K COOTBETCTBYOLUM MUHUCTPAM NMUCbMEHHO U BO
BPEMS YCTHbIX BbICTYMNEHUNM, U pa3MeLleHne 3Tol nHbopmaunmn B obuiem gocrtyne.
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e  BkAtoyeHMe rpaxkaaHCKoro obLecTsa B KOHTPO/Ib Hag, afeKBAaTHOCTbIO U CKOPOCTbIO
peakuumn npasuTenbcTea (B ciyydae JCHR — nocpeacTBoM Npu3biBOB K NpeacTaBaAeHUto
CBUAETENLCTB B CBA3W C KOHKPETHLIMW peLleHnaAMM).

e (ObecneyeHune perynapHbIX OTYETOB MNAPJAMEHTCKOrO KOMUTETA Nepes NapaiameHToM
06 afleKBaTHOCTM M CKOPOCTM pPeaKL MM NPaBUTeNbCTBA M CUCTEM PearnpoBaHua Ha
peweHus (B cnydae JCHR — exkerogHblii LOKNAA NApNAMEHTY U nocaeaytowee
obcyKaeHne ero B mapnameHTe).

o [pepnoxeHne NOMNPaBOK B 3aKOHOAATENLCTBO NPU UCC/IeL0BaHNN 3aKOHOAATE IbHbIX
NpPeaaoXeHUN C Lebto UCNONHEHWUA peLleHnii U MHULMNMPOBATb NapaaMeHTCKME
nebatbl (B uMcne 6pUTaHCKUX MPUMEPOB - MOMNPaBKM, CBA3aHHble ¢ 6a30i AaHHbIX AHK
W NPaBOM ron0ca ANA 3aKNI0UYEHHbIX).

e KoopauHauuMa Haa3opa Ha HALMOHANIbHOM U MEXKAYHAaPOAHOM YPOBHAX (Hanpumep,
mexay JCHR 1 Cosetom EBponbl 1 ApyrMmu opraHaMu Mo 3aliuTe npas YeoBeka).

e  ®duKcauus Bcelt 3TOM NPaKTUKKM B NpaBoBon Gpopme (Hanpumep, B BUAE PACNOPAKEHN,
NOJIHOMOYMNIA KOMUTETOB, 3aKOHOAATENbHbIX AKTOB W MHCTPYKUMIM) C Tem, 4TObbI OHa
CMOT/1a NEPEXUTb USMEHEHMA MOIMTUYECKOTO Kypca UM CMeHY NPaBUTENbCTBA, a
HOBble aAMUHUCTPALMK Bbln B Kypce TpeboBaHMIA NapAamMeHTa OTHOCUTENbHO
npegocrasneHna nHpopmaumu.

Ha mexayHapoAHOM YPOBHE CBMAETEIbCTB TAKOrO YPOBHA Nap/1IaMEHTCKOro KOHTPOIA U1
BOB/1IEYEHHOCTM HEMHOIO; BO3MOKHO, None3Ha bblia 6ol pekomeHgaums MACE,
pPeKoOMeHAYIoLWLaA HaLMOoHabHbIM NapaamMmeHTam cnocobbl 3PpPeKTUBHOIO KOHTPOIA Hag,
OTBETOM MX NPaBUTENbCTBA Ha peweHua Cyaa.

Onvbra LWWenenesa, topuUct MHCTUTYTa NpaBa obuecTBeHHbIX MHTepecos (PILI) B Mockse,
paccmotpena ponb HMO B npolecce UCNONHEHUA MUAOTHbLIX (M APYTUX) pellueHuid, TpebyoLmx
obLWmx mep, cocpeoTOUUBLLMCH Ha onbiTe poccuniicknx HMO. OHa BbicKa3ana MHeHue, yto HIMO
B8 Poccuu yaenstoT HecopasmepHoe BHMMaHWe nogayde HoBbix gen B Ctpacbypr B ywepb
KOHLEHTPaLUUM Ha NPOLLECCe UX UCMOJIHEHUA: KaK Uy MHOTUX odurumanbHbIX auu, B cpege HMNO
€CcTb TEHAEHUMSA nonaratb, YTO O4HOIO NNLWb peleHmnsa CTpacbypra y»Ke A0CTaTOYHO ANn
pelweHus npobnembl. OaHaKko HeKkoTopble HMNO npeaocTtasnatoT MHPpopmaumio Komutety
MWHUCTPOB, CTPEMACH MOBAUATb Ha NPOLLECC YCTAHOBNAEHUS 06LMX Mmep. HeKoTopble TaKkKe
nHbopMUpPYIOT NpodeccroHasnbHble coobLLEeCTBa, AONKHOCTHbIX UL, U 0BLLECTBEHHOCTb O
NnpoLecce UCMNOIHEHWUA, MOCKObKY NPABUTENbCTBEHHbIE A0KAAAbl YacTO HEAOCTYMHbI N He
HanpaB/eHbl HA MPAKTUYECKYIO peanunsauymtio.

OCHOBHbIMM OrpaHMUMBaOWMMM GAKTOPAMK ABAAIOTCA HEYBEPEHHOCTb M HegocTaToK y HIMO
onbiTa ANA aHanusa npobaem B 061acTn NpaB YeNoBEKa U NpeanncaHma obwmx mep. 3Ta
YA3BMMOCTb XapaKTepHa U A1 MHOTMX NPaBOBEAOB U NpeacTaBuTeNnein obLLecTBeHHbIX HayK.
Kpome TOro, opraHusaumm, obnagatowime BO3MOXKHOCTAMMN M KOMMAETEHTHOCTbIO A1
MOHUTOPUHIA NPAKTUKM CTPacOyprckoro cyaa, Kak NnpaBuio, He UMEHT A0MNOJ/IHUTE/IbHbIX
pecypcoB, HEO6X0AUMbIX 419 MOHUTOPUHIA NPOLILECCa UCMOJTHEHUS U A/1A KaMNaHUi — n
HaobopoT; Onbra Lenenesa npmeena npumep rpynnobl, KOTOpasA Besla akTUBHbIA MOHUTOPUHT
YC/NI0BUI B MECTax 3aK/Il0YeHUSA, HO 3HaNa /iMb 06 0AHOM U3 MHOTOUYMUCIEHHbIX pelleHnit ECMNY
no 3ToMy BONpPOCY. ITO OTCYTCTBME KOOPAMHALMM BbICBEYMBAET HEOOXOAMMOCTb B CO34aHUM
KOa/Muum ¢ uenbto obbeanHeHuna pecypcos mexay HMO. Ewe ogHa npobiema — C0XKHOCTb B
noJiy4eHMn NHopMaLMKM O NPOLLECCE UCMIOTHEHUS PELLUEHUM OT POCCUNCKUX AONMKHOCTHbIX JINLL:
npowecchl NPUHATUA PELUEHMI YacTo BECbMA HENPO3PadHbl, U BO3MOXHOCTM 44 Ananora
oTCyTCTBYIOT. B ogHOM cnydyae HIMO 3anpocuna nHdopmauuto 06 obwmx mepax, NPUHUMAEMbIX
AN UCNONHEHUS peLleHUi, OTHOCALLMXCA K Npobieme NpUMEHEHUS MNbITOK B MUANLMUN:
odpULManbHbIM OTBET FNACUA, YTO MEPbl MPUHUMAIOTCA, HO B YEM OHM COCTOAT, — PasrialleHunto
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He noaneKut. HMO BbIHYKAEHbI OFPaHUYUTLCA HE 0BCYKAEHNEM KOHKPETHbIX 06LWMX Mep, a
NpPOCTO NpaBsa Noay4aTb O HUX MHPOPMALUIO.

O6cyxaeHue: Obls1 3a4aH BOMPOC O TOM, HAaCKO/IbKO 3aMETHbIMMU, AOCTYMHbIMU U MOJI€3HbIMU
ABNAIOTCA eXXerogHble Aoknaabl Komuteta MUHUCTPOB 06 UCNONHEHUWN peLleHnit gns
HaUMOHaNbHbIX NapnameHToB 1 HMNO. Mioppein XaHT oTBeTuA, 4yto JCHR B BennkobputaHum no
KpalHen mepe B 04HOM C/lydae HenocpeACTBEHHO CCbINa/ICA Ha AOKNaAbl KomuTeTa MUHUCTPOB;
[LOKaAbl TaKXKe OKasbiBaAu NPAMOE BO34eNCTBUE Ha COAeprKaHWe BONPOCOB, 3a/,aBaeMblX B
napnameHTe (Hanpumep, B cBs3u ¢ genom Xepcm npomus CoeduHeHHo20 Koponescmea (Hirst v
UK), KacaBLueroca npaga rosoca ANs 3aKA4YEeHHbIX). bbl1o 0TMeYEHO, YTO MeKAYHapoaHble
HMO TaK»Ke NPAMO MUCMONb3YIOT 3TW A0KNAAbI U pPeryaapHo coobuatotcs ¢ Komutetom. B cBasm ¢
Poccmeii Onbra Lenenesa oTmeTuna, 4To matepmanbl Ha caiTe Komuteta MMHUCTPOB MOJIE3HbI
ona HMNO, B Lenom 3anHTepecoBaHHbIX B JOCTUKEHUM NOAOTYETHOCTM rOCYAapCTBa, C y4eTOM
CKYAHOCTM 0dULMaANbHBIX AaHHbIX, HO HegocTaTouHbl s HIMO, Beaywmx cyaebHble gena.
OuyeHb Hebo1bLIAA YacTb JOKYMeHTOB KOMUTETa MUHUCTPOB NepeBeAeHa Ha PYCCKUM A3bIK.

Bblno caenaHo 3ameydaHme O CTENEHU aKTUBHOCTU poccuiickux HIMO B 06/1aCT MOHUTOPUHIA UK
NOMbITOK NOB/INATb Ha UCMOJIHEHNE peLleHU: Bbl10 0OTMEeYeHO, YTo HeKoTopbie HMO TpaTtaT Ha
3TO 3HAYUTE/IbHbIE YCU/INA, OAHAKO 6e3 Kakoro-1mbo olyTumoro a¢pdeKTa n3-3a CKPbITHOCTU
POCCUICKMX BacTel (Hanpumep, B Aenax, CBA3aHHbIX ¢ YeuHeld, KOHPAMKTOM ¢ [py3umeld,
3arpsA3HEHNEM OKpPY*KaloLLen cpeapbl, SKCTpaanLMEN U BbiABOPEHMEM), @ TaKKe 13-3a
HeZ0CTaTOYHOM, MO MHEHWIO BbICKa3aBLUErocs Y4aCTHMKA, OT3bIBYMBOCTU CO CTOPOHbI KomuTeTa
MMUHKUCTPOB Ha 3anpocbl HMO 06 nHpopmaumn. B oTBeT npeacraButesib Komurteta 3ameTui, 4To
KaXK[aa KOMMYHUKaLMA, HanpaB/eHHas B COOTBETCTBUM C NpaBuUIaMM HaZ30pa 3a UCMOJHEHMEM
pelleHni, 4oBOANTCA A0 CBEAEHMA KOMUTETA, U HAMEPEHHOTO COKPbITUA MHPOPMALMN He
MOKET bObITb.

bbl/10 caenaHo 3ameyaHme 0 HeJOCTaTOYHOM BHMMAHUU, YAeNeHHOM B MHTep!'IaKEHCKOﬁ
AeKnapaunn poan HauMOHaNbHbIX MAapP/1aMeHTOB. YYacCTHUKKN COrNaACMANCh C TEM, YTO 3TO
ynyuweHue, KotTopoe, 0gHaKo, 0T4aCTh BbiI3BAHO npeo6nap,arou.|,MN\ cpeau NpaBUTENbLCTB
MHEHUWEM, YTO HE Ae/10 roCyaapCTBa - YKa3biBaTb Nap/siaMeHTam, KOTopble CamMmu O0/1KHbI
NpPoABAATb MHNLNATUBY. NACE perynAapHoO AOKNaAbliBaeT O XoAae NCNOJTHEHUA KOHKPETHbIX
pELLIEHMﬁ M paCcCMaTpuUBaET BOMPOCbI UCNOJTHEHNA B CBOUX €XKETro4HbIX p,e6aTax Nno npasam
4yesloBeKa, 3HaMEHYHOLWKNX «CXOXKAEHMNE» MEXAHN3MOB CoseTta Esponbl B aToM obnacTu.

5. 3aKkntounTenbHblie 3amevyaHua
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Cyaba EBponeiickoro Cyga Jlex Napanukmn 3ameTu, 4to Bcerga bbiiv peleHus,
YCTaHaB/AMBAOLLME BaXKHbIV NpeueaeHT, 3aTparmeatowme 60/1blioe KOANYECTBO
(noTeHuManbHbIX) 3asBUTENEN N CTPEMALLMECA A0CTUYb «KBAa3UCUCTEMHOIO» BO3AeNCcTBUA be3
npumeHeHus cT. 46. MNpoueaypa NMAOTHOIO pelleHna BO3HMKAA, KOraa 3ToT NoAX0oA4 OKasanca
HeAoCTaToUYHbIM. 3Ta Npoueaypa AMHaMUYHA U HaXOAMTCA B NOCTOAHHOM Pa3BUTUMK, OTCIOAA
pas/sinyHble TUNONOMMK, Pa3paboTaHHbIe C LLeNblo KaTeropm3aLmMm NUAOTHLIX pelleHui. B ceoto
ouepeab, OKOHYaTe/IbHAA TMNoAOrna TpebyeT ACHOCTM B ABYX 06w MX Bomnpocax. MNepsbili — 310
cam xapakTep KOHBEHUMM KaK }KMBOTO MHCTPYMEHTA, PaMKM KOTOPOW 3a nocneaHee
pecatnneTtne TpaHchopmmpoBanmcb. Bropon — cywHoctb Cyaa: ABNAETCA M OH B MEPBYHO
ouepeab MeXAYHAaPOAHbIM CYA0M, Pa3bupatomnm MHAMBUAYANbHbIE Kanobbl, Nau
KBa3WKOHCTUTYLLMOHHbBIM CYA,0M, AatOWMM 0bLLmMe OTBETbI Ha CMCTEMHble NpobiemMbl?

37K Bonpockl 0bpamAnioT cTosLyto nepes Cyaom gunemmy, CBA3aHHYO C Pa3BUTUEM Ero
XapaKTepa U MexaHM3MOB, KOTopas AenaeTcs eule 6onee HacToATeNbHOW U3-3a rpy3a 130 Thic.
HEepPaCcCMOTPEHHbIX Kanob.

Ewe oAHa CNOXKHOCTb 3aK/It04aeTcA B onpeaesieHMM NPaBoBbIX OCHOBaHMI NpoLeaypbl.
CywHOCTb Npoueaypbl ABAAETCA NPeaMETOM CMOPOB U Aarke KOHGAMKTOB 3a npegenamm Cyaa m
cpenm ero cyaemn: HEKOTopbIe ABAAKOTCA e€ SHTY3MaCTaMu, a Apyrue NOABEPratoT KPUTUKE
HeKoTopble acnekTbl npoueaypbl. Cyapa MapanuKkm xoten 6ol BUAETbL 6onee ACHOe U3N0KeHUe
npoueaypsol B NNpotokone 14.

Mpexae Bcero, npoueaypa AOKHA OLLEHUBATLCA UCXOAA U3 ee BIMAHUA Ha HALWMOHA/IbHOM
YPOBHE B COOTBETCTBUM C MPUHLMNOM cybcuamapHocTu. Jena bpoHesckozo u XymmeH-Yarnckoli
4YaCTO HA3bIBAKOT «MPOTOTUMAMM» NMUNOTHBIX PELLEHMNI, XOTA HA CAMOM Aefie OHU AANEKO He
6bI/IN TUMMYHBLIMU. B 3TUX Aenax HauMoHaNbHble BAACTM NPOSBUAN NOJUTUUYECKYIO BOIO K
COTPYAHMYECTBY, a CYyAbW HALMOHA/bHbIX CYZl0B OTHOCUNMUCH K CTPACOYPrcKMm peLleHnam
6naroxenatenbHo. MNo3aTomy B pesynbTaTe 3TU pelleHns «CABUHYAN 6anaHcy, N03BOMB
HaUMOHANbHbIM CyamM A06UTbCA }KeNaemoro pesynbtata. B oTcyTcTBME BOAM K COTPYAHNYECTBY
CO CTOPOHbI FOCyAapcTBa-0TBETUYMKA NpoLLeAypa NUAOTHOTO PeLleHMA, BOSMOKHO, byeT meHee
3pPeKTUBHOMN.
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