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BoicmynneHue AHmoHuo Kaccese, npedcedamensa CneyuasnsHo2o mpubyHanaa no JlueaHy,
bbiswezo npedcedamens MexwOyHApPoOHO20 y20s108H020 mpubyHana no beisweli K02ocnasuu

Crtpacbypr, 24 nioHs 2009 roaa

Kak 706UThCA NPpUBJ/IeYEeHUS K OTBETCTBEHHOCTH JIUL,
BHUHOBHBIX B CEPbE3HbIX U KPYMMHOMACIITAOHBIX HAPYILIEHUAX
IpaB YeJI0BeKa

1. BcmynneHue

HeT comHeHus B TOM, 4YTO nMpegaHWe npaBOCYAMIO /WL, COBEPLUMBLUMX CepbesHble W
KpynHomacLluTabHble HapyLeHUs npas YenoBeka npeacraBaseT coboi Hambonee apdHeKkTUBHBIN cnocob
pearMpoBaHuMA Ha Takue HapyweHus. Mpoule rosops, NPU3HaHME NMYHON OTBETCTBEHHOCTM 3104eeB
03HayaeT, YTo OHW Boslee He CMOTYT YKPbIBaTbCA 3a roCyAapCTBOM, OT MUMEHM KOTOPOro OHW 0B6bIYHO
OEeWCTBYIOT B KayecTBe AO/MKHOCTHbIX nuu. Mpueneuyb GU3MYECKUX NMLL K OTBETY - 3HAYUT HaHecTu
COKPYLWIMUTENbHBIM yaap MO CamMOMYy OCHOBaHWIO TSXenellux npectynneHnin. UHamsmayanbHas
Yro/IoBHasA OTBETCTBEHHOCTb 6onee 3pPeKTUBHA, Yem OTBETCTBEHHOCTb rOCYAapCTB, Kak B Lenax
npeaynpexaeHna HapylleHuit B byayuiem, Tak M B uUenax obnerdeHua cTpagaHuUil »KepTB U UX
pPOACTBEHHUKOB. BMecTe ¢ TeM yro/sioBHas 1OCTULMSA - AaneKo He naHauesn. Mpodunaktuuecknin adpodexT,
Ha JOCTUMKEHME KOTOPOro OHa paccunTaHa, MeHee oYeBUAeH, Yem ABa APYruUX NOCNeAcTBUA, CBA3AHHbIX
C MeXAyHapoaHbIM OCYXAEHMEM U HaKasaHWeMm: OCy»KAeHue MPecTynHOro AeAHUA M Bo3mesaue 3a
Hero.

HecmoTps Ha 3TW OrpaHuMYeHus, NMPOLECC NPUBAEYEHUA K YroJIOBHOM OTBETCTBEHHOCTU, TEM He
MeHee, OCTaeTcs AeNCTBEHHbIM MeXaHM3MOM PearnpoBaHMA Ha TAXKKME HapyLeHWsA NpaB YeNoBeKa, B
0COBEHHOCTU Te U3 HUX, KOTOPbIE ABAIOTCA UCKAKOYMTEIbHO OTBPATUTEIbHbIMM NO CBOEMY XapaKTepy v
KOJIIEKTUBHbIMU MO CBOEK NpUpode - a MMEHHO TaKMe MEeMKAYHapoAHble MPecTyn/ieHus, KaK MbITKK,
NpPecTynaeHuns NPoTUB YEeNO0BEYHOCTH, FeHOUUA, BOEHHbIE NPECTYN/IEHNS UK TEPPOPU3M.

YTO MOXHO caenaTb O/1A YCOBEPLUEHCTBOBAHMA CYLLECTBYHOLMX MEXAaHWM3MOB OTBETCTBEHHOCTU U
nosblweHuaA nx apPeKkTMBHOCTM? A xoTen Hbl NPeanoXuTb creayowme mepbl:

1) noBbicUTb 3dPEKTUBHOCTb MeXayHapoAHOro YroNoBHOMO cyaa, YTobbl Aydlle MCNob30BaTb
NOTEHLMAN ero YHUBEPCANbHOCTH;

2) HacToATENIbHO NPU3bIBATb K UMMNAEMEHTALMM NPUHLMNA YHUBEPCANIbHOW YTON0BHOM IOPUCANKLMN
B OTHOLUEHMM TAaKUX MEXKAYHAPOAHbIX MPECTYNAEHUM, KaK NbITKWU, NPECTYNIeHNA NPOTUB YE/I0BEYHOCTH,
reHouna v Teppopmsm;

3) HacTaMBaTb Ha TOM, YTO HMKAKasa aMHUCTMA B OTHOLIEHUWM TAXKKMX HapyLWeEHW NpaB 4YenoBeKa,
npeacTaBAsaloWmMX coboli  MexAyHapoAHble MNPecTynieHus, He AonycTMma B COOTBETCTBMM C
AENCTBYIOLMM MeXAYHAPOAHbIM NPaBOM;



4) npussaTb EBponeiicknini Cya no npaBam 4YenoBeKa chenaTb CBOM MOCTaHOBAeHUA 6onee
PeWnNTENbHBIMW U OTKPbLITBIM TEKCTOM (GOPMY/IMPOBaTb BbIBOAbI, KOTOpPble celiYac B OCHOBHOM
MHOCKa3aTesIbHO C/iedytoT U3 HeKOoTopbIX peweHnii Cyaa;

5) cospgatb Komuccuio no ycraHosneHuo $HaKkToB, AOCTYN K KOTOPOW 6yayT MMeTb rocyaapcrsa U
YyacTHble /nuUa, KoTopasa byaeT CBOEBPEMEHHO YCTaHaB/AMBaTb (aKTbl BOMUIOWMX HapylweHWi npas
yenoBeKa, KOTopble ABAAIOTCA MEXAYHAapPOAHbIMU MPEecTyniaeHUaAMM, U Takum obpasom NpuBoguTb B
aevictene HeobxoAMMble MEXAHN3MbI CAHKLUNA.

Al paccMOTPIO KaXKablM U3 3TUX NYHKTOB.

2. CoeepuieHcmeoedHue mexaHuzma Mexc0yHapoOdHO20 y20/108HO20 cydd

CKopee Bcero, MYC nocteneHHO OTOMAET OT CBOEM HbIHELLHEeM CTagMu, Ha KOTOPOW OH elle npobyeT
cebs M IKCNEePUMEHTUPYET CO CBOMMMU C/IOKHbBIMU NPOLLECCYaIbHbIMU MPaBUIaMM, U AOCTUTHET NPOYHOMN
nosnumMm, Kotopas no3BoanT emy 3PpPeKTUBHO BbINONHATbL CBOIO Ba*KHYHO MMUCCUIO. B yacTHocTK, ecau
MpoKypop nepecTtaHeT oXuAaaTb nepenayun gen rocygapcrsamu uam Cosetom 6€30MacHOCTU U HayHeT
MCNO/b30BaTb BaXKHbl€ M YHUKa/ibHble MOSIHOMOYMA, KOTOPbIMW OH HageneH B COOTBETCTBMM CO
Cratytom MYC ©“ no3BO/AKOWMMW €My HauyMHaTb pacc/iefoBaHWA MO COBCTBEHHOW MHWULUMATUBE,
addekTMBHOCTL paboTbl Cyaa, CKopee BCEro, NOBbICUTCA. 1 AO/IKEH NOAYEPKHYTb, YTO MHULMUPOBAHNE
pacciiefoBaHWIM MO COOCTBEHHOW WHMUMATMBE, Koraa 3Toro TpebyeT cuTyaumsa, He obA3aTenbHO
03HavaerT, yto Cyg byaeT paccmaTpmBaTb HaMHOTO 6osiblie gen: yxKe cam GaKT Hayana pacciefoBaHUa U
ornalleHue MMeH NoAo3pPeBaeMblX AN 0B6BUHAEMbIX MOXET HAaCTO/IbKO «3acTblAMTb» rOCYAapcTBa, YTo
aToro b6yaeT A0OCTaToOYHO ANA Toro, 4Tobbl NObyaAUTb MX OpraHM30BaTb HaA/eXallee paccnegoBaHue m
YroJIOBHOE MNpecnefoBaHNe CaMOCTOATE/IbHO, TEM CaMbiM CMOCOBCTBYA OCYLWLECTBAEHUIO MPUHLMNA
KOMMNJIEeMEHTapHOCTH, NpaBaa, B bosee «arpeccmBHo» popme.

Ecnn Mpokypop 6yaeT NpUaep)KMBaTbCA 3TOrO MOAX0Aa, MOMHO OXWAATb, YTO B AOATOCPOYHOM
nepcrneKkTuBe yHMBepcanbHblid noteHumnan Cyaa npuHeceT niaodbl U NMPOAEMOHCTPUPYET, YTO OH MOSKET
6biTb He TONbKO CcnpaBed/ivBbiM M 6ecnpucTpacTHbIM, HO M CBOEBPEMEHHO MPUBAEKaTb K
OTBETCTBEHHOCTU FN1aBHbIX NPECTYMNHMKOB.

3. PacwupeHue cghepbl HOUUOHANBLHO20 Y20/108HO20 NpecaedosaHus

BTOpolt NyTb OCHOBbLIBAETCA Ha paclMpPeHun chepbl HaLMOHANBHOIO Yro0BHOMO NpecaeaoBaHmaA U
CcynebHOoro paccmMOTpPeHUs MpecTynieHuii NpPoTMB YeNOBEYHOCTW, MbITOK, reHouuaa M Teppopuama.
Takoe pacwmpeHre 060CHOBAHO ABYMA NPUYMHamMK. Bo-nepBbiX, cneAcTBeHHble opraHbl U CyAbl TOro
rocyaapcrea, rge npecrtynneHve 6bi10 COBEPLIEHO, MAM TOFO rOCYAapcTBa, rPaskAaHMHOM KOTOPOro
ABNAETCA npeanonaraemblii MNpaBoOHapPyWWUTENb, Jydlle BCEro MOAXOAAT ANA paccnefoBaHua W
CyAebHOro paccMOTPeHMA MPECTYNeHns, T. K. MM npolle cobupaTb M 3aciywmBaTb Heobxogumbie
[OOKa3aTenbCTBa. Bo-BTOPbIX, MeXAYyHapOAHbIe Yro/IoBHble TPMOYHA/bl MO PasHbIM NPUYMHAM OBbIYHO
KOHLIEHTPUPYIOTCA Ha BOEHHbIX U MOAUTUYECKUX NMAepax, TOrda KaK HalMOHa/ibHble cyAbl MOryT
npuBaedYb K OTBETCTBEHHOCTU MNanayei U APyrux NPecTyrnHUKOB BTOPOrO YPOBHS, KOTOpble Ha CaMOM
OeNe 3aC/NyKMBAIOT HaKa3aHMA He MeHblle, YeM Te, KTO 3aZyMbiBan, NiaaHMPOBas, OTAABan MpPUKasbl
WM NOACTPEKAN K COBEpPLIEHMIO npecTynaeHuit. He cneayet 3abbiBatb, YTo nocne Bropoit mupoBsoi
BOWHbI MHOTMeE (XOTA N He BCe) MNPECTYNHMKN HU3LLErO YPOBHA Bblan ocyaeHbl He B HiopHbepre, a B
HaLUMOHANbHbLIX cygax FepmaHum u apyrmx cTpaH. K stomy metony npuberaet n MexayHapogHbIi
YrONOBHbIM TpUbyHan no bbiswen KOrocnasum, KOTOPbIM HanpaBAseT Aena — UaM NPOoCTo maTepuansbl
paccnefgoBaHuit — obpaTHO B cydpl bbiBlwel KOrocnasum, orpaHMYMBaAch Aefamu Tex AW, cTeneHb
BMHOBHOCTW KOTOPbIX Hanboee BenuKa.

OfHaKo, K COXKaneHwuto, no pAgy nNONMUTUYECKUX U NMPAKTUYECKUX MNPUYMH Cydbl BO MHOTUX
rocygapcCrteax He CK/NIOHHbl OCYyWEeCTBNIATL TEPPUTOPUAZIbHYHO HOPUCOAUKUUIO UK HOpUcankKuuio,



OCHOBAHHYIO Ha rpa*kAaHCTBE NPaBOHAPYLUNTENS, AaXKe B OTHOLIEHMM TaKUX 3BEPCKMX, OPraHN30BaAHHbIX
N TAMKUX NPABOHAPYLUIEHMIN, KaK BOEHHble MNPEecTyrnjieHus, NPecTyrnjieHus MpPoTMB 4YeSI0OBEYHOCTU U
apyrve mexayHapogaHole npectynneHus. Kak cnencreue, BbITEKAOWMIA M3 SOKTPUHbLI NPaB YenoBeKa
MOPaJibHbIA MMMNEpPaTMB, COrNACHO KOTOPOMY Te, KTO COBEPLUMA Y¥KaCHble NPeCTynaeHus, He AO0/KHbI
YT Ge3HakasaHHbIMKU, TPebyeT 0bpalleHUss K 3KCTEPPUTOPUANIbHOM IOPUCANKLMM, OCHOBAHHOWM Ha
NPUHUMMNE YHUBEPCA/IbHOCTW.

MHe XOpOLLIO M3BECTHO, YTO MHOMME rocyaapcTBa, B 0COBEHHOCTU adpUKaHCKME, YTBEPIKAAIOT, YTO
MPUHLMN YHUBEPCANbHOCTU UCMNO/b3YETCA HEKOTOPbIMU €BPOMNENCKMMM CTPaHAMM KaK He3aMETHbIN, HO
paspyLWmnTenbHbIi cnocob yuiemneHua cyBepeHuTeTa Tex appUMKaHCKUX CTPaH, B KOTOPbIX KUBYT
noTeHumManbHble noacyaumble. ADpPUKAHCKME CTPaHbl TaKKe HacTaMBaloT Ha TOM, 4TO B coepe
MeXKAYHapOAHOro Yyros0BHOIO NpaBoCyAnA BO3HUKAW ABOMHbIe CTaHAAPTbIl. [0 MX MHEHUIO, 3anagHble
CTpaHbl MW HEKOTOPbIE BEIMKWUE AeprKaBbl, rOCYAaPCTBEHHbIE AO/IKHOCTHbIE UL KOTOPbIX NPUYACTHBI
K BOEHHbIM NPECTYNNeHUAM UK NPECTYNIEHUAM NPOTUB YeIOBEYHOCTUN, HA CAMOM Ae/le He JOMYyCKaloT
KaKoro-nm6o sp@peKTUBHOro YroNoBHOTO MNPEcNefoBaHUsA B OTHOWEHUM 3TUX AWL, NMOTOMY 4YTO 3TU
CTpaHbl ocTatoTca BHe MYC UM, Kpome TOro, He MPWMBAEKAIOT K YrosI0BHOM OTBETCTBEHHOCTM CBOWX
rpa’kgaH. B oTaMuMe OT HMX, COracHO 3TOM TOYKEe 3PeHUA, rpaxgaHe adpuMKaHCKUX rocyaapcTs
npeacTaloT nepea cyaom Wau, NO MeHblUel mepe, UM MNpeabaABaaTca 06BMHeHMA Mbo MYC, anbo
HaUMOHaNbHBIMM CyAaMM HEKOTOPbIX EBPOMNENCKUX rocyaapcTB.

Al nonarat, YTO 3TOT apPrymMeHT O ABOMHbIX CTaHAapTax OTYaCTM BEpeH, XOTA AEeWCTBUTE/IbHOCTb
6onee cnoXKHa U HeofHO3HayHa. OCMbIC/IEHHOE peLleHne AO0/MKHO ObiTb HalAeHO B ABYCTOPOHHEM
aevicteun. C oHOM CTOPOHbI, cneayeT noowpaTb adpuKaHCKue rocyaapctsa 3GGEKTUBHO OCYLLLECTBAATD
CBOIO HOPUCOMKLUIO B OTHOLIEHUM COBCTBEHHbIX rpa)kAaH, MoAO3peBaeMbiX WAM OBBUHAEMbIX B
COBEpPLIEHUM MeXKAyHapoaHbIX npecTynneHnin. C Apyroi CTOPOHbI, c/ieayeT NpusBaTb eBpOMencKme
rocyaapctea MNOAYMHWUTL PEasM3aumio CBOEN ISKCTepPPUTOPUANbHOW IOPUCAUKLMM  pALYy YCNOBUIA,
HanpaB/IEHHbIX Ha MpPefoTBPalleHNEe HEHY)KHbIX MEXKroCcyJapCTBEeHHbIX TPEHUM B pesysbTaTe
OCYLLECTB/IEHUS MEXAYHAPOAHOro NpaBoCcyaus.

Pag pekomeHaauuit B 3TOM OTHOLLUEHMW Obll HEJABHO MPUHAT pabouyelt rpynnon sKcnepToB Mo
NPUHLUMMNAM YHUBEPCA/NbHON OPUCAMKUMM, Ha3HAYeHHbIX EBponenckMm coto3om u AdpUKaHCKUM
COIO30M, KOTOPbIM, Ha MOV B3MNAZ4, AO/KHbI CNefoBaTb €BpoMeiickue cTpaHbll. Hanpumep, ecam
eBponencknn cyn obnagaet [Ao0KasaTeNbCTBaMM TOFO, YTO BbICOKOMOCTABAEHHbIM WMHOCTPAHHbIM
OOMKHOCTHBIM JIMLLOM 33 rpaHuuUein 6bi1M COBEPLUEHbI CEPbE3HblE MeXAyHapoaHble MPecTyn/eHus, To
00 OCYLLECTBNEHUSA YHWBEPCA/NIbHOM OPUCOMKUMKM 3TOT CyA [AOJ/IKEH, BO-NMEPBbIX, PACCMOTPETb
BO3MOXKHOCTb  MPEAJIOKUTb  OCYLLECTBAATb  Yro/IOBHOE  MpecnefoBaHMe  npearosaraemoro
npaBoHapywuTens TeppuTopuManbHOMY  rocydapcTBy  WAM  rOCydapcTBY  €ro  rpaykAaHCKow
NPUHaANENKHOCTU; BO-BTOPLIX, B Nt0OOM Cnyyae BO3AEPHKMBATLCA OT MPUHATUA Mep, KOTopble MOryT
NMPUBECTU K HEHYXXHOM My6ANYHOCTM B OTHOLUEHUU MOA03PEBAEMOrO MM OOBBUHAEMOrO; B-TPETbMX,
NPWUHATb BO BHUMaHWE MNEPCOHasbHYI0 HEMPUKOCHOBEHHOCTb, KOTOPOW COrNacHO MeXAyHapoaHoMYy
npaBy MoXXeT 0b6/safaTb Nogo3peBaemMblit UAM OBBUHAEMbIN; B-4ETBEPTbIX, €C/IM UMEETCA cepbesHoe
OCHOBaHWe Mojaratb, 4YTO TeppUTOpPUaNbHOE ToCydapCTBO AMBO rocyAapCTBO  HaLMOHA/bHOM
NPUHAANEKHOCTM He KenaeT WM He MOXeT OCYLLeCTB/IATb B OTHOWEHWMWU HEro YrosioBHoe
npecnegoBaHUE WM OPraHM3oBaTb CMpPaBed/IMBbIM CyaebHbI Mpouecc, eBPONencKUini cyd MOXKeT
nonpoboBaTb BblgaTb TpeboBaHWe O ABKe B Cyh BMECTO OpAepa Ha apecT, Ytobbl He noaBepraTtb
MHOCTPaHHOE A0/IKHOCTHOE /INL0 OCYXKAEHMI0 B rNasax nybvMKku Ao cyaa.

Leme: Aoknag paboyeit rpynnbl, npunaraemblit K 4okymeHTy Coseta EBponeiickoro cotoza 8672/09, rev.1, ot
16 anpena 2009 r., nn. 46, R1-R17.



4. [lpusHaHue Henpuemsaemocmu amHucmuii 3a mexoyHapoOHbIe npecmynaeHus

Mone3Ho TakXe NOoUTM APYrMM MNyTEM: MNOAYEPKUBATb, YTO, COIMIACHO OOWMM MpPUHLMUNAM
MeXAYyHapoAHOro npasa, NpeobaagaloWMm B HACTOSAWMA MOMEHT B MeXKAyHapoaHOM coobuiectse,
rocyapcrtea He BMpaBe NPMHUMATb 3aKOHbI, MPeAOCTaBAAIWME aMHUCTUIO ULAM, COBEPLUMBLUMM
cepbesHenllMe HapyLleHUs NpaB YenoBeKa, KOTopbIe ABAAIOTCA MeXAYHaPOAHbIMU NPECTYNAEHUAMMU.

KoHeyHO, B MpuHLMME CyBepeHHble TroCy[apCTBa BMpaBe CaMW pelwaTb, KOro HaKasbiBaTb B
COOTBETCTBMM CO CBOMM YrO/I0BHbIM 3aKOHOATENIbCTBOM, @ KOro 0CBO60XKAaTb OT OTBETCTBEHHOCTU UK
HaKasaHuA. BmecTe ¢ Tem coBpemMeHHOe MeKAyHapoaHOe NPaBo CeEPbe3HO OrpaHMYMBaEeT 3Ty cBoboay.
Ecnm dmsmyeckme nuua (6yab OHM YAaCTHBIMM UK AOMAKHOCTHbIMM) rpyb0o HapyLlwatoT yHAAMEHTANbHbIE
LEHHOCTU MEKAYHapPOAHOro cOoObLeCcTBa, OHWM AOJXKHbI ObiTb NpUBAEYEHbI K OTBETCTBEHHOCTU U
COOTBETCTBEHHO HW HA KaKMX OCHOBAHWUAX HE MOFYT ObiTb OCBOOOXKAEHbI OT 3aC/yXKEHHOW YrosI0BHOWM
OTBeTCTBEHHOCTU. Kak otmeTun B 1994 r. KomuteT no npasam Yenoseka OOH B cBA3M C BONPOCOM O
NPUMEHEHUN MbITOK, «aMHUCTUM OBbIMHO HECOBMECTMMbl C 0BA3aHHOCTBbIO FOCYAapPCTB MPOBOAUTL
paccnefoBaHWE TAKUX AeAHWI [MbITOK], rapaHTUpoBaTb CBOOOAY OT TAaKMX aKTOB B Mpeneniax CBOeM
OPUCAMKUMN 1M oBecneunBaTb, 4TOGbl OHWM He MOBTOPAAUCL B 6Gyaywem»’. MogobHOW nosuumm
NPUAEPKUBAIOTCA MEXAYHAPOAHbBIE U BHYTPUTOCYAAPCTBEHHbIE Cyabl’.

Bce 3Tu pelleHMA, a TaKKe pAg AOrOBOPOB, MOKa3bIiBalOT, YTO rocydapcTsam 6osiee He NO3BOJIEHO
HapywaTtb ¢yHAAMeHTaNbHbIe LLIEeHHOCTU Npas YenoBeKa, NonyCcTUTeIbCTBYSA COBEPLUEHUIO UM MpoLLan
3BEpPCKME MPECTYMIeHUs, COBEpLUEHHbIe (GU3MYECKUMM AWLAMM NPOTUB Apyrux swogei *. Ecaum
CyBepeHHOe rocy4apcTso peLwmnao nonpaTb MexayHapoaHble CTaHAaPTbl, MPUHAB 3aKOH 06 aMHUCTUM B
OTHOLLEHUW MENKAYHAPOAHbIX MPECTYNAEHUIN, HN MeXAyHapoaHble CyAbl, HUA CYAbl APYTUX CyBEpPEeHHbIX
rocyaapcts He CBA3aHbl TakMM 3akoHOM. [lo3ToMy npaBoHapywutenb (MavM npeanosiaraemblit
npasoHapywuTens) 3HaeT, 4to 6yaer nonb3oBaTbcA 6€30MacHOCTbIO TONbKO Ha TeppuTopun
rocyAapcrsa, NPUMEHSAIOLLEro akT 06 aMHUCTUK, M TONbKO A0 OTMEHbl 3TOro akTa. 3a npeaenamu 3Ton
TEPPUTOPUM OH MOMKET MOABEPrHYTHCA YroJI0BHOMY NPec/iefoBaHMIO 1, B C/ly4ae YCTaHOBIEHUA BUHbI,
ocy:kaeH. bosee Toro, nNpM HanMUMM HeOBXOAUMbBIX MPOLECCYasibHbIX YCAOBUA MeXKAyHapoaHoe
CyA0MNpOM3BOACTBO MOKET 6bITb BO36Y>KAEHO NPOTUB rOCYAapcTBa B MEXAYHapOAHOM CyAe, KOTOpPbIi
MOMEeT MOCTaHOBUTb, YTO MPUHATME aKTa 06 aMHUCTUM HapyWWAO MeXKAyHapoAHble HOPMbl M
rocyapcTBo B CBA3M C 3TUM 06A3aHO NOHECTU MeXKAYHaPOAHYIO OTBETCTBEHHOCTb.

> KomuTeT no npaBam Yyenoseka OOH. 3ameyaHue obuwero nopagka Ne 20 oTHocuTenbHo cT. 7 Makta OOH o
rpaxKAaHCKUX M NOAUTUYECKUX MPaBax.

>Cm. 06 amHucTMM B n. 155 nocTaHoBAEHMA MeKayHapoAHOro YronoBHOro TpubyHana no 6bislwen
KOrocnaesuu no aeny ®ypyHoxus (Furundzija) 8 1998 r., B nocTaHoBNeHUU MexamepuKaHckoro Cyga no npasam
yenoseKa no aeny bappuoc Anemoc (Barrios Altos) B 2001 r., B nocTaHoBieHUn CneunansHoro cyaa no Cbeppa-
NeoHe no peny KoHdesa (Kondewa) B 2004 r. TOT e nNpuHUMN 6bin MPOBO3IMNAWIEH U MPUMEHANCA
HaUMOHaNbHbIMK Cyaamu, Hanpumep, BepxoBHbim cygom Yunm B aene CaHooeanwb (Sandoval) B 2004 r. n B
noctaHoBieHun oT 25 mana 2009 r. no aeny luasepmo MonaHko Fanvapoo (Guillermo Polanco Gallardo) v ppyrux
(He ony6nmKoBaHoO, Ha c. 18 M 49 opurMHaNbHOIO NEeYaTHOro TekcTa) U BepxoBHbIM CyaoM ApPreHTUHbI B Aenax
CumoH (Simdn), Xynuo 3kmop (Julio Hector) n ap. ot 2005 r.

* BbINIO BbICKa3aHO npeAanosoXKeHne o TOM, YTO Yro/IOBHOE Nnpec/iefjoBaHUe MeXAYHapOoAHbIX NPecTynaeHu
MOXKET B WCKAUYUTENbHbIX Cy4aaXx HEe NPOBOAWUTLCA, €CAM HA HaLMOHanbHOM ypoBHe co3faHa Komwuccua no
YCTAHOB/IEHUIO  UCTUHBI U MPUMUPEHUtO, KoTopasa 3ddeKkTMBHO obecneumBaeT, BO-MeEPBbIX, BCTpevy
npeanosiaraemblix NpaBOHapyLMTeNel ¢ NOTEPMNEBWMNMWN JNLOM K NIMLLY, BO-BTOPbIX, NyB/MYHOE NpU3HAHWE UMUK
BCEX CBOMX MPECTYN/JEHWA M, BO3MOXKHO, PACKPbITUE [A0KA3aTe/NbCTB MPECTYM/IEHUIM, COBEPLUEHHbIX APYrMMU
ML @MK, U, HaKOHeL, NpeAocTaB/eHMe NOTepneBIMM KOMMNEHcauMmM Uan apyrux penapauuii. MNpepocrasnexHne
WMHAMBUAYANbHOW aMHUCTUN B OTAE/bHbIX CAyYasX AONYCTUMO, eCan NofobHas KOMUCCUA ABNSETCA MO CYLLEeCTBY
cynebHblM  opraHoM W onpegensetr B KaKAOM KOHKpeTHOM pJene, cobntofeHbl NM BCe YCAOBUA AAs
npeaocTaBieHUA UHANBUAYAIbHON aMHUCTUMN.



5. YcuneHue ponu Esponeiickozo Cyda no npasam 4esoseKkd

Bbiwe paccmatpuBanncb cnocobbl MOCTAaHOBKM BCEro OFPOMHOIO MacCMBa MeEMKAYyHapo4HOro
YrOJIOBHOrO MpaBa Ha CAyXby npaBam 4esoBeKa MOCPeACTBOM MpedaHus Jivl, COBEPLUMBLUMX
cepbesHble WAM  LIMPOKOMACLUTabHble HapylueHMA, MeXAyHapoAHOMY WM  HaUMOHa/NbHOMY
Yro/loBHOMY cyay. Ternepb S OCTaHOB/IOCb Ha ABYX BO3MOXHbIX cnocobax, KoTopble, CTPOro roBops, He
CBA3aHbl C YronoBHbiM npasom. OAMH ocHoBbIBaeTcA Ha 6osee 3dHEKTUBHOM WCMNOJIb30BaAHUM
Esponeiickoro Cyaa no npaBam 4YesOBeEKa, a APYroi Haue/leH Ha co3haHue HOBOro MOHUTOPMHIOBOIO
opraHa.

Ha moli B3rnag, cneayet npussatb EBponeickuii Cys no npaBam 4enoBeKka BbIHOCUTL bonee
BAUATE/IbHbIE PELUEHUA MO AeNaM, CBA3AHHbIM C HapyWeHUAMM CT. 2 (MPaBO Ha KM3Hb), 3 (3anpeT Ha
NpMMeHeHMe NbITOK) U 4 (3anpeT pabcTBa M NpUHyAUTENbHOrO Tpyaa). Kak atoro nobutbca? Mo moemy
MHeHuo, ecnn Cyn yCTaHaBAMBAET CePbe3HOe HapylleHWe MaTepManbHOro WM MPOLECcCcyasbHOro
0653aTeNIbCTBa, BbLITEKAIOWEr0 M3 3TUX TMOJOXKEHUN (Hanpumep, ob6s3aTeNbCTBa HE NbiTaTb WM
06s3aTeNIbcTBa OCYLLECTBAATL 3GPEKTMBHOE HALMOHANbHOE pacc/iefoBaHWe Mpeanonaraemblix akToB
nbiTok), Cya [O/MKeH NpaMo npeanucatb rocygapctsy Bo3GyaWTb YrosO0BHOE [JeN0 C  Lesbto
NPUBNEYEHUA K OTBETCTBEHHOCTM (U3MYECKUX /ML, BUHOBHbLIX B JIMLIEHMU KMU3HW, NbITKAX An60
pabcTBe.

fl He ycmaTpuBal0 HMKaKWUX MPaBOBbIX MPENATCTBMI A1A Takoro noaxoaa. [encTBuTenbHo, B
HeKoTopbIX caydanax EBponenckuii Cya npaBuibHO yKasbiBas, YTO pAf, MOAOMKEHUA KoHBEHUMU, Takue,
KaK CT. 2 1 3, He TO/IbKO CoAep»aT 3anpeT, HO 1 06A3bIBaAIOT roCyAapPCTBEHHbIE OpraHbl, Kak TONbKO UM
CTaN0 M3BECTHO O BO3MOMHbIX CEpbe3HbIX HapyleHusax KoHBeHUMM, MNPOBECTM paccnenoBaHue,
HeobXxoAMMble ONS YCTAaHOB/AEHUA Toro, 6blia AM HapylieHa KOHBEHUMA U KaKUM MMEHHO obpasom.
AICHO, YTO LEe/bl0 TaKMX PaccnefoBaHUA ABNAETCA HE TO/IbKO YCTaHOBJEHME MPOMCLUEALEro, HO U, B
C/lyYae YCTaHOB/EHUA HapylUeHWA, - NpedaHne cyay M HaKkasaHue MpecTynHMKoB. Takum obpasom,
yCTaHoBMB ¢aKT HapylueHus, Cya Ao/MKEH Tak:Ke NPAMO npeanucaTb rocyAapcTBy-0TBETUYMKY BO3OYAUTL
Yro/0BHOE Ae/10 NPOTUB NPaBOHAPYLLIMTENA.

TeKcT EBponenckoi KoHBEHUMKN He co3aaeT NPenATCTBUI ANA TaKOW no3mumun: cT. 42 n n. 2 c1. 44
KOHBEHUMM OrpaHMYMBAIOTCA KPaTKMM YKa3aHMEM Ha TO, 4YTO NpPU ONPeAeNeHHbIX YCA0BUAX
noctaHosneHma Cyaa CTaHOBATCA OKOHYaTe/IbHbIMWU. YCTaHOBUB cepbe3Hoe HapyweHne KoHseHumu, Cya
BMpaBe pelwmnTb, Kakne Mmepbl A0AXKHO NPUHATL COOTBETCTBYIOLLEE FOCYAAPCTBO, YYMUTbIBAA, pa3yMeeTcs,
BO3MOXXHOCTb NPMMeHeHMUA CT. 41 0 «cnpaBea/IMBOM KOMNEHCALUMY.,

bonee TOro, AaHHbIA NOAXOA ACHO M C HEOBXOAMMOCTbIO cnedyeT M3 camoi uenn KoHseHuuwu.
KoHBeHUMA HanpasBneHa Ha 3awmty dyHAamMeHTalbHbIX Npas Aul, Besde, rae [orosapwuBsatolieecs
rocyapcTBO OCYLLECTBAAET CBOKO HPUCAMKUMIO HaA TakUMKU AnLamMn; B 3To cBAa3u Ha Cya, KOTopbliid
ABNAETCA BaXKHbIM HAaA30PHbIM OpraHoM, 6bln1a BO3/10XeHa 3a4a4a rapaHTMpoBaTh NoHoe cobaoaeHme
AaHHbIMK rocyaapcTBamm npas Yenoseka. COOTBETCTBEHHO, €C/IM rOCYAapCcTBO HapyLaeT OAHO U3 3TUX
npas, OHO AO/IXHO BMOC/AEACTBMU HE TOJIbKO BO3MECTUTb yliepb, HO n obecneuynTb, HAaCKObKO 3TO
BO3MOHO, COB/0AEHME HapyLWeHHbIX MpaB. 3TOr0 HEBO3MOXHO AO0CTWYb, /Wb BO3/IOXUB Ha
COOTBETCTBYHOLLEE rOCYAaPCTBO 065A3aHHOCTb BbIMAATUTh KaKMe-TO AeHbIM epTBe HapylieHus. B Takom
C/ly4ae HenocCpeACTBEHHble HapywuTennm W WX BAOXHOBMTEAM MOMAM  Obl  M36exaTb BCAKOM
OTBETCTBEHHOCTU, CAeACTBMEM Yero ABAAETCA BO3MOMKHOCTb MOBTOPHOrO COBEPLUEHUA UMK TOFO Xe
CaMoro HapylleHMsi C OCO3HaHWeM TOro, YTo B /IOBOM C/lyYae OHW He ByAyT MPMBAEYEHbI HM K KaKoM
OTBETCTBEHHOCTU U, COOTBETCTBEHHO, M3beryT HakasaHuA. [o3ToMy B LEensx NoJHOM peannsaumun npas
yesioBeka Heobx0AMMO NpeaoTBpaLLaTh NMOBTOPEHNE TEX KE CaMbIX WUAN APYrMX HapyLIEHWUIA ANLAMMU,
NPUYACTHBIMU K TAXKMM HapylleHUAM npaB 4YenoBeKa, - HemnocpeAcTBeHHbIMU HapyUTENAMU, KX
«CMOHCOPaMM» U TEMU, KTO CO3HATE/IbHO YYaCcTBOBa/ B TaKMX HapYyLUEHMSAX.

Moatomy pna EBpOI'IEVICKOI'O Cyp,a NMPUHUNNNANTBHO BAa*XHO BbIHOCUTb MOCTAaHOB/NIEHUA, B KOTOPbIX
npu HeO6XOAMMOCTVI NPAMbIM TEKCTOM 6y,£],ET YKa3blBaTbCA, YTO rocyaapCrBO-OTBETYNK HECET NpPaBoBOeE



0653aTe/IbCTBO HE TOJIbKO BbIMNAATUTb KOMMEHCAUMIO KepTBe, HO M npeaaTtb npasBoHapylwuTenen
NpPaBoCyAuio 1, B Cly4ae YCTaHOBAEHWA BMHbI, Hag/1eXallMm 06pa3som Mx HakasaTb.

MoMKUMO TOro, YTO 3TOT BbIBOA, 0BYC/NIOBAEH TEKCTOM U Lenamn EBponenckoit KOHBEHLMU, OH TaKxe
CO3BYYHO camol maee npasocyamsa. Ecam KTo-nmbo noaseprcs nNbiTKam MAM pabcTBy, €CnM YenoBek
HE3aKOHHO NULIEH NPaBa Ha »KM3Hb, MOXET NN BbiNaaTa rocyJapcTBOM KakKUX-TO AEHer emy Waun ero
POACTBEHHMKY CYMUTATbCA COOTBETCTBYIOLLEN peakumelt Ha CTONb cepbe3Hoe 3noaeAHne? HesakoHHoe
yOMNCTBO, MbITKM W pabCcTBO NpeAcTaBAAlOT COOOM OYeHb TAMKME HAPYLIEHUA KakK UEeHHOCTEN,
NpuU3HaBaembIx 06LECTBOM, B KOTOPOM Bbl/IN COBEpPLIEHbI 3TWU NPECTYNAeHUs, TaK U 0bLenpPU3HaHHbIX
LeHHocTel. KaKk MOXHO cyuTaTb BbINAATy AEHEXKHOW KOMMEHCauun A0CTaTOYHOW A/1A BO3MELLEeHUA
HenpMemMnemMoro MocAraTeNbCcTBa Ha 3TU LEHHOCTU? BO3MOXHO, B HEKOTOPbIX CAy4YasX [AeHeXKHas
KomneHcauma cnocobHa oTt4acT o0bneruntb CTpafdaHusa XepTsbl. OAHAKO OHa He B COCTOSAHMM
BOCCTAHOBWUTb HALMOHANbHbIA U MEXAYHAPOAHbIN NyBAUYHBIN NOPAAOK, HapyWeEHHbIH NPecTynHbIMU
aencteuamu. CybbeKkTUBHble TpeboBaHMNA, BO3MOMXKHO, ByAyT BbINOMHEHbI, 04HAKO NPU 3TOM He byaeT
yaoBnetTsopeHa 06beKTMBHaA MoTpebHoCcTb obecneynTb COOTBETCTBYIOWLYIO UM MPOMOPLMOHANbHYIO
peakuuio Ha BOMUIOLWLME HapyLUeHWA yHUBepcaibHbIX LUeHHocTel. EauMHCTBEHHbIM  cnocob
BOCCTAHOB/IEHUA NY6AMYHOrO NOPAAKa B C/lydYae COBEpPLUEHMA TaKUX TAMKKUX MPEecTynieHuiA cCoCTOUT B
TOM, 4YTOBbl BO3/0MWUTb Ha 3aMHTEpecoBaHHOE rocyAaapcTBO 06A3aHHOCTb MPUHATL MPOTUB ML,
COBEPLUMBLUNX Cepbe3Hble NpaBoHapyLLUeHUA, Mepbl Ha HalLMOHaNbHOM YPOBHE, HanpaBieHHble Ha To,
yTobbI NOA06HbIE AEAHUA BONbLUE HE MOBTOPUANCS.

6. Co30aHue EeponelicKkoli Komuccuu no ycmaHoseseHuo (hakmoes

Mo3BO/bTE MHe Tenepb 06PaTUTLCA K MOeMy MociedHeMy MYHKTY, CBA3aHHOMY C BO3MOXHbIM
co3faHmem Komuccum no ycraHoBeHMo GaKToB, B KOTOPYHO CMOTYT 06paLlaTbCs KaK rocyaapcrsa, Tak U
YyacTHble MLa. ITo NpeasioXKeHMe OCHOBbLIBAETCA Ha TPex MocblKax. Bo-nepsbixX, B HAaCTOALWMIA MOMEHT
rocyJapcrsa BCe TaK e HEOXOTHO COrNallaloTca Ha 06CyXaeHMe B MeAyHapoAHbIX CyAax BOMpPOCOs.,
CBA3aHHbLIX C HapyuweHunamMn, aonyweHHbIMKU UX AOO0NNKHOCTHbIMU NNUUAMU. BO-BTOprX, rocygapcrea
6os1ee 61aroCKNIOHHO OTHOCATCA K YCTAHOB/AEHWUIO $AKTOB, KOTOPOE BOCMPUHMMAETCA MMWU Kak meHee
cepbe3Hoe — U MOTOMY MeHee OMacHoe - BMeLWaTeNbCTBO B UX CyBepeHUTeT. B-TpeTbux, B cayvasx
C034aHMA B UCKIOYUTENIbHOM MOPAAKE MEXAYHAapPOAHbIX CyAebHbIX MexaHU3MOoB (Hanpumep, TaKkux,
Kak EBponeickuit Cya no npaBam 4YenoseKa), pPacCMOTPEHWEe Aena B TaKUX OpraHax OKa3blBaeTtcs
YypesmMepHo AIUTENbHBIM.

MosTomy, MO Hawemy MHEHMUIO, MEXKAYHAPOAHbIA HecyaebHbli MmexaHM3Mm Mor 6bl C NoNb3oM
BbINONHATL 33434y No ObiCTpOMy ycTaHOBAEHWIO (AKTOB MbITOK, reHouuaa, NpPecTyrnjieHuin npoTms
yenloBeYHOCTU NnMbo Teppopusma. MpenmyuwectBom Kommuccumn no yctaHoBAeHMIO $GaKTOB, B KOTOPYIO
MOrIM  B6bl 0BPaTUTLCA KEPTBbl WAW TeppUTOPUaNbHOE rOCydapcTBO (MM Oarke rocyaapcTBo
HaUMOHANbHOM NPUHAANENKHOCTU KepTBbl), H6bI10 Bbl CBOEBPEMEHHOE BbINOJIHEHME AaHHOM 3a4auM.
Kpome Toro, ee cyuwectsoBaHune 6bin0 6bl NpUeMieMo AN rocyaapcTs, TaK KaK ee BblBoAbl 6binn Obl
NnweHbl 06a3aTenbHOM topuanyeckon cunbl. Takme BbiIBOAbl MOrIK Obl NepeaaBaTbCA rocyaapcTsam B
YCNOBUAX KOHOUAEHUMANBbHOCTU, @ UHAMBUAYA/IbHbIE 3a8BUTENIM MOJy4anu 6bl NULb COKpaLLEeHHble
pestome BbIBOAOB. B pamKax 3Toli cxembl, TeM He meHee, 6b110 Bbl pasymHO NpesocTaBuTb Komuccum
npaBo 0bHapoA0BaTb CBOW BbIBOAbI, €C/IM COOTBETCTBYIOLLEE FOCYAAPCTBO ByAeT yNOPHO OTKa3biBaTbCA
cnefoBaTh npeasioxeHuam, choOpmMyInMpoBaHHbIM B Aoknage Komwuccuun. Ecnm Komucens byaet
COCTOATb M3 HE3aBMCUMbIX 3KCnepTos, obnagatowmx b6esynpedyHbiMm npodeccMoHasibHbIM OMbITOM W
BbICOKMM MOpPaJibHbIM aBTOPUTETOM, €€ BblBOAbI MOI/IM Bbl 06/1a4aTb 6ONbLIMM BECOM; CKOpEe BCETO,
HaLMOHa/NbHOE YroJIOBHOE CyAONpPOM3BOACTBO B OTHOLEHWW UL, MPU3HAHHBIX OTBETCTBEHHbIMMU
Komuccuen, cneposano 6bl ee BbIBOAAM.

[onoNHUTENBHBIM CMbIC/IOM CYLLLECTBOBaHMA NoaobHoM Komuccum no yctaHoBAEHUIO GaKTOB MO0
6bl cTaTb 0bneryeHue Taxenoro bpemeHun EBponelickoro Cyaa. Takum obpasom, Komuccua morna 6bl
NCMNONHATb GYHKUMIO, aHANOrMuHyto GyHKUMAM EBponeickoro KomuteTta no npegynpexaeHuto nbiTok;
oHa o6nagana 6bl 6onee WMPOKMM MaHAATOM (ycTaHOBAEHME GAKTOB B OTHOLUIEHWUM BCEX 3HAUUTEbHbIX



N CUCTEMATUYECKUX HapyLIEeHW NpaB 4YesioBeKa), 04HaKO AelcTBOBana Obl AUWbL MO cneuuanbHOMY
obpalleHnto 3aMHTEPECOBAHHbIX UL, MW FOCYHAPCTB, NPU YCI0BUM 060CHOBAHHOCTM TaKOBOMO XOTA Obl
Ha NepBbIl B3rAAA4,

7. 3akKawvumersnoHsie 3aMeYaHus

He3aBMCMMO OT TOrO, HAaCKO/IbKO PEaSIMCTUYHbI Pa3/IMYHbIE NPEeasiOXKEeHHbIE MHOK Mepbl, OcTaeTcA
6eCcCropHbIM TO, YTO 4YPEe3BblMAaMHO Ba)KHO /IMILIMTb AWML, MNPUYACTHbIM K MNPECTYNJeHUAM MNpoTuB
OCHOBOMO/AralolMX NpaB Ye/0BeKa, YBEPEHHOCTM B TOM, YTO, COBEPLUMB MPECTYN/EHUA, OHU CMOTYT
n3be)aTb OTBETCTBEHHOCTU. XOTA MO-NMPEXHemMy CYyWeCcTBYIOT TakKMe BbICOKONOCTaB/EHHble
OO/KHOCTHblE /M@, B TOM YuCNe W [NaBbl FOCYAapCTB, KOTOPble eKeAHEeBHO HapyluakoT
dyHAamMeHTanbHble NpaBa YenoBeKa, naea 0 TOM, YTO HMKTO, Aae rnaBa rocyaapcrsa, He obnagaer
MMMYHUTETOM OT YTrO/I0BHOTO NpecneoBaHnA 3a COBEpLIEHUE MeXKAYHaPOAHbIX NPecTynieHni, 3aHaNa
NPOYHOE MEeCTo B MexayHapoaHom coobuiectse. Ecam B Hadane 1920-x roaos maes npusaedyeHUa K
Cy/Zly repMaHCKOro Kai3epa Kasanacb NoNHbIM Bpefiom Aaxke AeMOKpaTUYEeCKUM naepam 1 topuctam, B
HallM AHM HUKTO He CTOUT Bbille 3aKoHa. Kak Yesape bekkapua oTMeTMA B Aanekom 1764 r., BaxHa B
nepByto oYepeab He CypoBOCTb HaKa3aHWi, a 0OCO3HaHME MX HeOTBPaTUMOCTW. ITa 3a4a4a HenpocTa, HO
[OCTOMHa Toro, Ytobbl NpMUAaraTb BCe CUAbI K €e AOCTUNKEHMUIO.



