EBPOIEVCKHUI CY/ IO TIPABAM YEJIOBEKA
(ITepas Cexkius)

Jleno «AauxaxxueBa (Alikhadzhiyeva) nporus Poccuiickoii ®egepamun»’

(PKamno6a Ne 68007/01)
ITocranoBaenue Cyaa
CrpacOypr, 5 utonsa 2007 r.

[To neny «AnuxamxkueBa npoTuB Poccuiickoii @enepauun» EBponerickuii Cyn mo
npaBaMm yenoBeka (Ilepsas Ceknus), 3acenas [lanmaToii B cocraBe:

X.JI. Po3zakuca, Ilpedceoamens Ilaramol,

JI. JIykauneca,

H. Bauu,

A. Kogsnepa,

X. I'amxuena,

J. IInmunsManHa,

C.E. Uebenca cyoeti,

a Taxoke nipu yuactuu C. Hunbscena, Cexpemaps Cexyuu Cyoa,

3acenas 3a 3aKpbITbiMU ABepsiMH 14 utonst 2007 T.,

BBIHEC B YKa3aHHBIN JIeHb cienyroniee [loctanoBienue:
ITPOIIE/IYPA

1. Heno Owbuto mHUIMUPOBAHO x)anoboit Ne 68007/01, momaHHOW TPOTHUB BlIaCTEH
Poccutickoit ®enepanuu B EBponeiickuii Cya mo npaBam denoBeka (nanee — EBpornerickuit
Cyn) B cOOTBETCTBUU €O cTarheit 34 KoHBeHIMM O 3alUTe MpaB YeIOBEKAa M OCHOBHBIX
cBoOon (manee — KowpeHmus) rpaxmankoi Poccuiickoit ®enepamuu 3ypoit UumeBHOM
AnuxamkueBoi (nanee — 3asButenbpHUIA) 23 mapta 2001 1.

2. Untepechl 3asABUTENBHUIBI TMPEACTABISIIA IOPUCTHl  HENPAaBUTEIbCTBEHHOU
MpaBO3allUTHOM opraHu3aiuu «EBporneiickuii I1eHTp 10 3aluTe IMpaB YeJIOBEKa —

Memopuaim» (NGO EHRAC/Memorial Human Rights Centre) (mamee — opranuzarus

! IlepeBo TekcTa MOCTAHOBJIEGHHS HPENOCTABICH pefakuueil Bromnerens Eppomeiickoro Cynaa mo mnpasam

4eloBeKa. TeKCT OmyOJIMKOBaH B CIIEIMalbHOM BhITycke «Poccuiickas xponmka EBpomeiickoro Cyma» Ne
3/2008.



«Memopuan»). Bractu Poccuiickoit deneparuu ObLTH TIPEACTABICHBI Y TOJTHOMOYCHHBIM
Poccuiickoit ®enepanuu npu EBponerickom Cyne no npaam yenoBeka [1.A. JlanTeBbiM.

3. 3agBUTENbHUIIA YTBEpXKJaia, YTO €€ ChIH HMCue3, MOocie TOro Kak ObLIT 3ajepiKaH
pOCCUICKMMH BOeHHOCHy»)amuMu B Yeune B mae 2000 r. 3asgBUTENbHUIA CChUIAJIACh HA
cratbu 2, 3, 5 u 13 KonBeHmun.

4. PemenueMm ot 8 mexabps 2005 r. EBponeiickuii Cya mpu3Hai xkano0y mprueMIeMon
JUTSL PACCMOTPEHHUS 110 CYIIECTBY.

5. Tlocne TOro kKak, MPOKOHCYJBTHPOBABIIMCH €O cTopoHamH, [lamara mnpunsiia
pelieHre, 4To He ObUIO HEOOXOJUMOCTH B MPOBEICHUM YCTHBIX CIyHMIaHUH (ITyHKT 3
npasmia 59 Permamenta Cyga in fine’), CTOpOHBI B NHCHMEHHOH (OpME OTBETHWIH Ha

3aMeuaHus ApyT Apyra.
DAKTHBI

I. OBCTOATEJIbCTBA JEJIA

6. 3agBurenpHuiia poaunack B 1950 romy u npoxuBaer B T. [llamu, YedeHckas
PecmyGnuka.

7. JloBoabl CTOPOH KpaTKO H3JIOKEHbI HMXE B pasnaene «A». IlpencraBieHHbie
CTOPOHAMM MaTepuajbl, B YAaCTHOCTH, MaTepuajbl YTOJIOBHOTO Jiela, IpeICTaBICHHbIE

BiactsMu Poccuiickoit @enepanuu, nepeyrcieHbl HUKE B pazaene «By.
A. loBoabI CTOPOH

1. Obcmosmenvcmaa 3a0epacanus ColHa 3aa68UMeTbHUYbl

8. 3agBuTenpHUIlA TIpokuBaeT B T. [llanu, pacnonoxenHoM B 40 KujgomeTpax K Oro-
BOCTOKY oOT T.I'po3nHoro, B gome mo anpecy: yi.CyBopoBa, n.97. Ee cbiH, Pycnan
AnuxamxueB, pogwics B 1961 rogy, mpoxkuBajl Mo TOMY K€ aJpecy BMECTE C KEHOU U
HECOBEPUICHHOJIETHUMHU AeTbMHU. [10o 3TOMY k€ ajpecy MpoKUBajIu U JPYyrHe POACTBEHHUKHU
CEMBH.

9. C 1997 nmo 1999 ronpl chiHa 3adABUTEIbHUIIBI, Pycnan AnuxamKues, SBISUICS
criukepoM [lapmamenta Yeuenckorr PecnyOmukum («Ilapmament Yeuenckon PecmyOmukum
Nukepusy»). 3asBuTenbHAIA yTBepkKAaIa, 94To B 1999 rogy, mocie BO300OHOBJICHHUST OOEBBIX
NEeHCTBUI, ee CbhlH HE MPUHMMAal B HHUX YYacTHs W TBITAICS OpraHU30BaThb MHpPHbBIE
MIEPETOBOPBHI.

10. 17 mas 2000 r. Pycnman AnmxamkueB ObUT AOMa C 3asBUTEIBHUIEH, KOTOpas

oonema. Ilpumepno B 11 4wacoB 15 mMuHyT yTpa K JOMYy TPUOBUIA  HECKOJBKO

% In fine (11aT.) — B KOHIIE (MpUM. NEPEEOOUUKA).



oponectpancnoptepoB Boopyxkennbix Cun  Poccmiickoit  ®eneparuu. [Ipumepno 20
BOCHHOCTYXAIIUX B KamMy(JIUpOBaHHOHN (opMe OKPYXKWIH JIOM U COCEIHUE 3/1aHus, B TO
BpeMs KaK HaJl pallOHOM KpY>KUJIHU JBa BepTosieta. MyKUMHBI B Mackax v KaMy(QJIMpOBaHHOMN
¢dbopMe BOLUIM B JOM 3asiBUTENILHULIBI U MPHUKA3ajdd BCEM Jieub Ha MoJ juinoM BHM3. locne
ATOr0 OHM HAJeld HApyYHUKH Ha ChblHA 3aSBUTEIBHUIIBI M HACWIbHO MOCATWIA €ro B
OponerpaHcnioprep. Bo BpeMmsi 3aaep:kaHMs HUKAKUX JOKYMEHTOB IMpPENBSBICHO HE ObLIO,
OCHOBaHUS 3aJIep>KaHusl HE COOOLIAINCE.

11. Bmecte ¢ PycimanoMm AnmxapKueBBIM W3 COCEJIHHMX JOMOB 3a0paiu eme MsATh
YEJIOBEK: TpeX MYXXYMH M3 ceMmbHu [l., mpoxuBaBmend no aapecy: yia. CyBoposa, n. 88, b.,
KOTOPBIM TpUIIENT MOYMHUTh MamuHy B oM [[., m M., mpokuMBaBIIEro IO aJpecy:
yn. CyBopoBa, 1.98. Ha cnenmyromuid neHb 3TH TATh YEJIOBEK OBUIM OCBOOOXKICHBI U
pacckazaiy 3asBUTENbHUIIE, YTO MPOU3OIILIO MOCIe 3aepKaHmsl.

12. Yka3zaHHbIe JIMIIa B MUCHbMEHHOUN (popMe cOOOImMIN, YTO CHAYaJIa YeThIPeX U3 HUX
MOMECTUJIN B OJIUH OpoHEeTpaHcropTep, BMecTe ¢ Pycnanom AnuxamkueBbIM, B TO BpeMs Kak
M. ObuT BO BTOpOM OpoHeTpaHcroptepe. MM 3aBsi3anu ria3za, a Pycnany AnuxamkueBy Ha
TOJIOBY OJIEIM YEPHBIM MENIOK. bpoHeTpaHcopTephl oexainu B HalpaBJIeHUU T. ['po3HOrO.

13. Kak Toiapko OHM npoexanu ¢. [ peMmeHuyK, OHM OCTaHOBWJIUCH, U M. miepecaauiau B
OpoHETpaHCHOPTEp K OCTalIbHBIM MSATEPHIM MYXXUYMHAM. 3afepaHHBIM  3allpeTUIu
pasroBapuBath. Yepe3 kakoe-To BpeMsi Pycinan AnnxamkueB NONpOCHSI BOSHHOCTYXKAIIEro B
Macke OClIaOUTh HApYYHHUKH, MIOCKOJIbKY y HETO 3aTE€KJIM PYKH, OJHAKO eMy ObUIO OTKa3aHOo.
Cryctss HEKOTOpOoe BpeMsi OH MOBTOPHII Tpock0y. BoeHHocmykamuii mpoBepust B Pyciana
AnuxamkueBa pyKH, a TakyKe B3sUT y HETO 4achl, JOKYMEHTHI U J€HbIM U3 KapMaHa. Yepes uac
WM 1Ba OHU MPHUOBLUIN B KaKOE-TO MECTO, TJIe UM MPUKa3alu BbITH.

14. TI'maza y 3aaepaHHBIX OCTABAJIUCh 3aBsA3aHHBIMHU. WX mMpoBelIM B Kakoe-TO
MOMEILIEHUE, PACTIONOKEHHOE B MojBasie. TaM UM MpHKa3ail BCTaTh BAOJIbL cTeHbL. Kaxmoro
YAApWIM MO TOJOBE METAITMYECKUM MPYTOM U IpUKa3alu Mol4aTh. Tpex U3 3a/epiKaHHbIX,
HO He Pycnana AnmxamkueBa, BbI3bIBAIM MO OJHOMY Ha JOMPOC, KOTOPBIA MPOXOAMS BHE
KaMephl, B KaKOM-TO capae. [lonpoc mpoBOAMIN HECKOJIBKO BOEHHOCTY’KAlMX B Mackax U
kamyQumpoBaHHO# (popme, KoTophie ceOsl He Ha3Balu. 3aJep>KaHHBIM 3a7aBaji OJMHAKOBbIC
BOIPOCHI 00 UX JIUYHOCTU, O TOM, IPUHUMAJIH JIU OHU y4acTHe B OOEBBIX JEHCTBUSIX, U 3HATIU
mu Pycnana Anuxamkuena.

15. Ilocne pompoca UX OTBENM B APYrol MOJBas, TAE€ Pa3pelIvwyivd CHATh MOBSI3KU C
ra3. [lsareppix cocenelt moMecTUnn B OAUH MojaBajl, HO Pyciana AnuxamxueBa ¢ HUMH HE
6bu10. OHM TIPOBENH HOYB B MOJ/IBAJE, @ YTPOM MM CHOBA 3aBsI3aJIM IJ1a3a, BBIBENIU Ha YIIUIY U
nocaauiu B Oponerpancnoprep. [lociae mpuMepHO MOIyTOpa4acoBOM MOE3IKU U MPUKA3aAIU
BBIATH U JIeUb Ha 3eMJII0. BoeHHOCTy KallMe npuKa3aii uM He aBuratbesa 20 MUHYT, HHAY€ B

HUX OyAyT cTpensaTh. OHU CIBIIIANN, KaK OThE3KaIu OpOHETPAHCIOPTEPHI, U Yepe3 KaKoe-To



BpeMsl CHSUIM MOBSI3KU B TU1a3. OHM OKa3aJMCh HENAJIEKO OT JOpOrH, Beayuiei u3 r. [lanu B
c. ABtypsl. Ux mogo0Opan mpoe3skaBiinii aBTOMOOMIIb, K OHU BepHYJIHCH B T. [1amn.
16. C 17 mas 2000 r. 3asiBUTEJIbHUIA U YJICHBI CEMbU HUYErO HE CIbIaIM 0 Pyciane

Anuxakuese.

2. Ilocneoyrowee paccredosanue

17. HezamennurenbHO mocie 3aaepxanus Pyciana AnnxamkueBa 3asiBUTEIIbBHUIA, €€
BTOpPOM ChIH M *e€Ha Pycrnana AnuxamkueBa Hayaiau ero pasbickuBaTh. HeomHOKpaTHO, Kak
Ha JIMYHOM IIpHeMe, KaKk U B NUCbMEHHOW Qopme, OHM OOpaljaliuch B MIPOKYpaTypy
pa3INyYHbIX YpPOBHEH, B MUHHCTEPCTBO BHYTPEHHHMX J€J, K aJMUHUCTPATUBHBIM BIIACTAM
UYeuenckoit PecmyOmmku, cnemuanpHOMy mpencraButento Ilpesumenta Poccuiickoi
denepanuu 10 00ECTICUCHUIO TMPaB M CBOOOJA 4YelOBeKa M TpaxaaHWHA B YedeHCKoM
PecniyOnuke, B cpecTBa MaccoBoi MHGOpPMAIMU U K OOILECTBEHHBIM AesTensM. VX ycumus
MOJJIEP>KUBATIN HECKOJIBKO HETIPAaBUTEIbCTBEHHBIX OpraHU3aIfil 1 OOIIECTBEHHBIX JIEATENeH.

18. B cBOoMX muChMax B OpPTaHbl TOCYJapCTBEHHOW BJIACTH YJICHBI CEMBU COOOIIAIN
oOcrosiTensCcTBA 3aiepkaHus PycnaHa AnuxamkueBa M THPOCHIM O TOMOIIM, a TaKkKe
COOOIIUT, UM TOAPOOHOCTH paccienoBaHuss. OHM TakkKe JIMYHO [MOCElIald MecTa
COJIepKaHus TOJ CTpaked um ToppMbl B YUedeHckolt PecnyOnmuke m 3a ee mpenenamMy Ha
CesepnoMm Kaskase.

19. CeMbs 3asiBUTENBHULIBI HE MOJIyYUJIa OT OPTaHOB TOCYJaPCTBEHHOM BJIACTH KaKOM-
au00 CyIIECTBEHHOW HMH(pOpMAlMK O paccieoBaHUM 1o (akTy HCYe3HOBEeHHs Pycrana
AnuxamxueBa. Heckoiabko pa3 UM HampaBIIsIIUCh KOMUU MUCEM, B KOTOPBIX TOBOPHIIOCH, UTO
UX TPOCKOBI HAINPaBIUIUCH B APyTHUE OpraHbl Mpokyparypbl. CHayalia JOJKHOCTHBIE JIMIIA,
BpoJie Obl, MOATBepKAanu (QaxkT 3anepkaHus Pycnana AnuxakueBa, OJHAKO TOCTeE
IIMPOKOTO OCBEILEHUsI B CPEICTBAaX MaccoBOM HMH(OpManuu ciyxoB o cMmepTH Pycrana
AnuxamxkueBa B aBrycta 2000 r. B CJIE€ACTBEHHOM H30JIATOPE, BJIACTH OTPHUIAIHA KaKyrO-ITHOO0
MPUYACTHOCTH K €r0 3aJIepyKaHuI0 U COACPKAHUIO O] CTPAXKEH.

20. 25 mas 2000 r. reHepas-nedTeHaHT MaHWIOB, EPBBIN 3aMECTUTENIb HadaJlbHUKA
I'enepansHoro mraba Boopyxkennbix Cun Poccuiickoit ®enepanuu, 3asBWI Ha Ipecc-
KOH(pepeHIIUH, 4TO ObUIM 3ajJiepaHbl WIM yOWUTHI HECKOIbKO KOMaHIUPOB HE3aKOHHBIX
BOOpYXeHHBIX (hopmupoBanuii. [lepeuncnss nmmena, oH ckazan, yto 20 mas 2000 r. ObLT
normMan Pycnan AnuxamKues.

21. 1 wmrona 2000r. rocymapcTBeHHOe areHTCTBO HoBoctell «PHUA Hooctn»
COOOIINIIO, YTO «B pe3yJbTaTe cleluaibHON omepanuu coTpyaHuku denepanbHON CITyKObI
oe3onacHoctn (PCB) cxBaTuiam omHOrO W3 OMIDKAWIINX CIOABMKHUKOB MacxamgoBa —
Pycnana AnuxamkueBa». He Ha3piBasg MCTOUHHMKHM MH(POPMAIUH, aréHTCTBO COOOIIWIIO, YTO
Pycnan AnuxamkueB ObUT 3a7iep’kaH M JOMPOIIeH B ciencTBeHHOM uzoisitope ®Ch B Ueune

M Jaj [oKa3aHus o IiaHax Macxajosa.



22. 8 centsa6ps 2000 r. B OTBET Ha OOpallieHne aABOKaTa, HAHATOTO 3asBUTEIbHUIICH,
cneactBeHHbIN u3ossiTop PCH B . MockBe cooburui, uro Pyciman AnnxamkueB HUKOTAa TamMm
HE COJepPIKaCS.

23. 21 centsa6pst 2000 r. BO BpeMs mapiaMEHTCKHX CiymaHuid B ['ocyaapcTBeHHOM
Hyme mo curyanmuun B Yeuenckoi PecmyOnuke 3amectutento ['eHepanbHOro mpokypopa
Poccutiickoit @enepanuu, r-Hy buprokoBy, ObUT 3a1aH BOIIPOC 0 MECTOHaXOXIeHnHn Pycnana
AnuxamxueBa. OH orBeTui, uro B Mae 2000 r. Pycinana AnuxamkueBa MOXUTUIN U3 JOMa B
r. [llanu rpymnmna HEYCTaHOBJIEHHBIX BOOPYKEHHBIX JIML. COTjlacHO OMEpaTUBHBIM JAHHBIM,
3TO ObUTH 0OCBUKH, KOTOpBIC yOrn Pycnana Anuxamkuesa B aBrycre 2000 r.

24. 8 nekabpss 2000 r. mpokypop YedeHckoit PecrmyOmuMku OTBETHSI Ha 3aImpoc
crienpansHoTo TipeactaButens I[Ipesunenta Poccuiickoit deneparuu mo odecrneuyeHro Ipas
¥ CBOOOJI YesoBeKa M rpaknannHa B YedeHckoil PecnyOnuke OTHOCHTENIBHO psia Kajnol Ha
nc4Ye3HoBeHMs Jimil. B muceme coobranock, uto 7 utoas 2000 r. nmpokypatypa [llamuackoro
paiioHa Bo30Oyamia yrojoBHoe aeno Ne 22025 mo ¢daxTy 3amep’kaHusi HEYCTaHOBIICHHBIMU
nunaMu B KamyuspkHoN (opme ObiBiero crimkepa Ilapmamenta Yedenckoin PecmyOmuku
Pycnana AmmxamkueBa. YTOJIOBHOE €70 ObUIO BO30YXIEeHO MO craThe 126 YToaoBHOTO
konekca Poccuiickoit ®Denepanuu (moxuieHWe desnoBeka). MecToHaxoxaeHue Pycnana
AnuxamkueBa yCTaHOBIEHO He Obuto. B mucbMme yTBep)kIanoch, 4YTO paccieloBaHUE
HaXO0JIUJIOCh TIOJT 0COOBIM KOHTpPOJIEM IpoKypopa YedeHnckoit PecryOmuku.

25. K mucemy ot 8 mekabpst 2000 r. Obuta mpuIOKEHA KpaTkKas CIpaBKa IIo
yrojoBHOMY niey Ne 22025. B cipaBke coo0I1a10Ch, 4TO YrOJI0BHOE JI€710 ObUTIO BO30YKICHO
7wutona 2000 r. mo crarbe 126 VYromoBHoro koxaekca Poccuiickoit ®enepauun. B xoxe
cieacTBusl ObLIO ycTaHoBieHO, 4yTo 17 mas 2000 T. rpymma HEYCTaHOBJICHHBIX JIHI B
kamyuspkHOH  (popMe mpuOBIIa Ha HECKOJNBKUX OpOHETpaHCTOpTEpPaxX K JIOMY CEMbH
AnuxaKUeBbIX, BOpBalach B JI0M M 3a0panu Pycnana AnuxamkueBa U elle HECKOJIbKHUX
4YeJIOBEeK, KOTOphle ObUTM B nmome. Ha crnemyromuii aeHb 3aaeprkaHHble, Kpome Pycrana
AnuxamkueBa. ObLITH OCBOOOXACHBI, HO OHM HE CMOTIJIM COOOIIUTH, TJI€ UX COACPKAIU WU
rae Haxomuica Pycnan Anuxamkuen. CrenoBarenu HampaBuiau 3anpockl B ®Cb u B
MuHUCTEPCTBO BHYTpeHHUX nesl. B orBeT Ha 3ampoc [lanuHCKWA pailOHHBIA BpEMEHHBIN
OTJIe] BHYTPEHHMX JIeJl YBEAOMMUJI, UTO COTPYAHHUKHU OTJENIa HUKOI/Ia HE 3a/Iep:KUBAIIU U HE
MOMEIIANIN O] CTpaxy Pyciana Anuxakresa.

26. 24 epans 2001 r. mpokyparypa UYeuenckoit PecnmyOnmku HampaBuiia
opranuzanuu «MemopHuamr» OTBET Ha 3ampoc O paccleNOBaHUM MO psay ciydaeB o0
rncuesHoBeHnn Jull. OtTHocutenbHO Pycnana AJsuxagkueBa 3aMECTUTENb MPOKypopa
Yeuenckoit PecnyOnukm Hammcall, 94TO B XOJIe paccieoBaHUs yrojioBHOTO aena Ne 22025
OblTu HarpasieHbl 3anpockl B @CH, MuHHCTEPCTBO BHYTPEHHUX A€l W MUHHUCTEPCTBO
o0oponbl. Hu oamH W3 3THX OpraHoB rOCYJapCTBEHHOH BJIACTH HE 3ajepkuBan Pyciana

AnuxamKreBa, U pacciieIoBaHUE MPOI0HKAIOCH.



27. B aBrycre 2004 1. >xamoba Oblma KOMMYHMIIMpOBaHa BiacTsM Poccuiickoid
®denepanyu, KOTOPHIM ObLTO MPEJIOKEHO MPEICTABUTH KOMUIO MAaTEpUAIOB YTOJIOBHOTO Jieja
No 22025. B orBeTHOM MeMopaHyme BiacTH Poccuiickoit deaepannn cOOOMMUITN HEKOTOPHIS
MOJPOOHOCTH paccieloBaHusl, HE YTOYHSS JaThl OCYIIECTBIICHUS CIEACTBEHHBIX JEUCTBUU.
OIHAaKO OHM HE NPEACTABWIM KOMHUH JIOKYMEHTOB, Ha KOTOpbBIE CChUIAIIUCH. Biactu
Poccuiickoit denepanuy cooOmMMIN, YTO pacciaeoBaHUE eIe He ObUIO 3aBEPIICHO U YTO
MPEOCTaBIIEHNE YKa3aHHBIX MaTepuanoB OylIeT SBISATbCS HapylleHHeM cTaTtbu 161
VYronoBHO-ipoliecCyaibHOTr0 Koaekca Poccuiickoit denepaiuu , MOCKOJIBKY B YTOJOBHOM
Jiesie Coiep KalluCh CBEJICHHSI BOGHHOTO XapakTepa U JIMYHbIE JaHHbIE CBUAETeNel no nemy. B
TO k€ BpeMs, BiacTtu Poccuiickoit Denepanniv NpeyioxKuWiIn, 4to aejerauus EBpormneiickoro
Cyna Morua nojiy4uTh JOCTYI K MaTepuaiaM Jela o MeCTy IPOBEACHHS PeIBapUTEIBLHOTO
CJIEJICTBUS, 32 UCKIIOYEHHEM «JIOKYMEHTOB, [COJEpKAIIMX CBEACHHUS BOGHHOTO XapakTepa U
JIMYHbIE TaHHBIE CBUJETeNEH |, 1 6e3 mpaBa JiesiaTh KOIMUH U MepelaBaTh UX TPETHbUM JIUIaM».

28. B nexabpe 2005 r. EBpometickuit Cyn mnpusHan >kano0y NpueMIeMO is
pPaccMOTpEeHHsI MO CYLIECTBY U MOBTOPHWII 3allpoC O MPEJOCTaBICHUH JOKYMEHTOB. B oTBer
Bractu Poccuiickoit denepariu npeIcTaBuiId MOAPOOHYI0 HH(OPMAITUIO O XOJE CIIECICTBHS
U JIOKYMEHTBI U3 MaTepUajIoB YTOJIOBHOTO Jefa (cM. Hike paszaen «By).

29. CornacHo 3ToM wWH(OpMaNUM, YTroJOBHOE €0 OBLIO BO30YXKIEHO 27 WO
2000r. (a mwe 7wronsd, Kak YKazaHO BbIie) mpokypatypor IllamuHckoro paiioHa.
[Ipokyparypa ycranoBuia, uro 17 mas 2000 r. ChIH 3aSBUTEIBHUIIBI OBLT 3aJIepKaH B CBOEM
JIOM€ TpYIINOM HEyCTAaHOBJIEHHBIX JIMII B Mackax M KamMyQuupoBaHHOH ¢opme
BoeHHOCyx)amnux Poccuiickoit ®Deneparu npu MOAAEPKKE IBYX OpPOHETPaAaHCIOPTEPOB,
apromoOmnieii YA3 u BeprosietoB. bbUTO 3amepikaHO emie TMATh YEJIOBEK, KOTOPBIX,
MPEINONIOKUTENbHO, JOCTaBUAM JHOO B  APryHCKOE 3€pHOXPAHWJIMINE WM Ha
MscoriepepabaTbBaomuii  3aBoja. Ha crmeayromuii eHb YKa3aHHBIX IISTEPhIX YEIOBEK
0CBOOOINIIN.

30. U3 wundpopmanmm, mnpencraBieHHONW BiacTsamMu Poccuiickoit ®Denepanuu u
HEKOTOPBIX JTOKYMEHTOB M3 MaTEpHAJIOB YTOJIOBHOTO Jelia ClenyeT, yTo B okTsiope 2000 r.
COTPYIHUKHM MUJIUIIMH TOTPOCHIIN YETHIPEX UX MATEPHIX YEJIOBEK, KOTOPbIE ObUIH 3a/1€p KaHbI
BMECTE€ C CHIHOM 3asiBUTEIbHUIIEI. [lstoro mompocumu B mapre 2001 r. Ilo maboOpmarum
Biacteil Poccuiickoit @enepanun, 17 mapta 2001 r. 3aBUTENBHULYY JOTPOCHIN U MPU3HAIIN
ee mnorepneBmeit. Takxke 17 mapra 2001 r. cienoBarens Aompocus >keHy Pycrnana
AnuxamKreBa B KadecTBE CBUACTENbHUIBI. B ceHtsiope 2001 r. mompocuiu erie ogHOTO
oueBuana 3aaepxkanus Pycmana AnmxamkueBa. OAHAKO B MPEICTaBICHHBIX BIACTIMHU
Poccuiickoit ®dexneparuu  KONWsiX MaTE€pUaioOB HET HU OJHOrO IPOTOKOJAa JOIMpoca
cBugeteneit. [IpoTokobl Takke He YIIOMSHYTHI U B OITMCU MaT€pUaIOB YTOJIOBHOTO Jiena.

31. PaznuyuHble cieICTBEHHBIE U30JISATOPHI, a TAKKe BOCHHbBIE U MPABOOXPAHUTEIbHbBIE

opraHbl OTpULANH, YTO UM Pycrnana AnuxamkueB MPOXOIWIO MO MX YYETHBIM 3aIlUCSM.



PaccnenoBanne He yCTaHOBWIIO MeECTOHaxoxkaeHue Pyciana AmnuxapkueBa W JUMYHOCTH
JTONIeld, TOXUTHUBIIMX ero. [lo-Buammomy, He 3amparmBajiach Kakas-muOo OTaeabHas
uHdopmarus o getamsix crenonepamuu B T. [Mlamm 17 mas 2000 r. OOBMHEHHE HUKOMY
npeabsBieHo He Owpwto. Mexnay wronem 2000r. m ampenem 2004 r. pacciegoBaHUe
MpUOCTaHABIMBaANIOCh 11 pa3. 3asBuUTENbHHIIA OblJIa YBEOMJICHA O HEKOTOPBIX PEUICHUAX O

MMPUOCTAaHOBJICHUU U BO300HOBJICHHH IMPONU3BOACTBA IIO ACITY.

B. lokymeHTBI, IpeacTaBjieHHbIe BaacTAMHU Poccuiickoit @enepauun

32. Bnactu Poccuiickoit deneparuu npencraBwin okoyio 90 10KyMeHTOB (ITPUMEPHO
120 nuctoB) M3 MarepuaioB yrojoBHOro nena Ne 22025 u mepedeHb COAEP)KAIIUXCS B
MaTepuaigax Jena JoKyMeHToB. KpaTko omucaTh colepikaHue JTOKYMEHTOB MOXKHO

CIICAYIOIHUM 00pa3oMm.

1. [locmanoenenue o 6030yncoenuu y20108H020 oena

33. 27 wurona 2000 r. mpokypop IllanmHCKON pailOHHOW TPOKYpaTypbl BO3OY M
YToJIOBHOE Jeno mo (akTy moxuieHusi Pycnana AnmxamkueBa M3 €ro JoMa IO ajpecy:
yia. CyBopoga, 97, r. lllanu, rpynmnoi HeycTaHoBIeHHBIX jull 27 mast 2000 r. mpumepHo B 11
yacoB 15 muHyT. [locTaHoBIeHre OBIJIO OCHOBAaHO HA YaCTH BTOPOW CTaThH 126 YToI0BHOTO

kojzekca Poccuiickoit denepanyu (MOXUIIEHNUE YEIOBEKA).

2. Uugpopmayus om aosokama u 4ieHo8 cemvl

34. 13 wrons 2000 r. anBOKaT, HAHATHIA 3aABUTEIBHULICH U1 TPEACTaBICHUS
MHTEPECOB ChIHA B paMKaxX YTOJIOBHOIO Jieia, MOTpedoBal OT MpoKypaTypsl UeueHckoi
PecnyOnuku obecrieunTs eMy AOCTYI K Pycinany AnuxamkueBy U IPOBEPUTH 3aKOHHOCTh €r0
3amepKaHusl. AJIBOKAT CChUIAJICS HAa CBEIEHUA OT ceMbu Pycrmana AnmxampkueBa 00
00CTOSITENBCTBAX 3a/IepiKaHus, a TakKe Ha HOBOCTHOM pemopTaxk O 3a/iep KaHuu, KOTOPBII
TpaHCIUpOBAJICS Ha TeaeBU3MOHHOM KaHaiie «OPT» 1 urons 2000 r. B 18 vacos.

35. CnenmoBarenb MOMBITAICS AONPOCUTH Opata Pycmana AnmxamxkueBa P., koTopsiid
HE >KMJI J0Ma, HO 3asBUTEJbHUIIA OTKa3ajllach Ha3BaTh MecToHaxoxieHue P. B despane
2004 r. cnenosarenb u3 llannHCKONW palOHHON MPOKYpaTypbl OTMETUII, YTO «POJCTBEHHUKHU
U Apy3bs AJMXapKUeBa KaTErOPUYECKH OTKA3aJMCh aBaTh MOKa3aHUS U OOBSCHWIH, YTO
yCTalli 00IIATHCS € MPAaBOOXPAHUTENBHBIMU OpraHaMH CHOBA M CHOBA IO OJJHOMY U TOMY K€

BOIIPOCY».



3. Iloucku Pycnana Anuxaocuesa

36. CrnenctBue NBITAIOCh MOJYYUTh CBeleHUs O Pycmane Anuxamkuese u3
Pa3IMYHBIX HMCTOYHUKOB. Psii TpaBOOXpaHHUTENBHBIX OpPraHOB M MECT COJCPKAHMS O]
crpaxeid B Yeune, Ha CeBepHom KaBkaze W B mpuiieralommx peruoHax Poccuiickon
denepannn, BKIOYas cieACTBeHHBIM m3onaTtop M3-20/2 B UepHOKO30BO, OTpHIAIH, YTO
KOTrAa-Tn00 3a/Iep KUBAIM WJIH COACPIKaIu 1o cTpaxkeit Pycnana AnuxamkueBa. OHU Takxke
OTPHUIIATIN, YTO TIPOBOMIHN KaKUE-IMOO «OMEePATUBHBIE WU PO3BICKHBIE MEPBD» B OTHOIICHUH
Pycnana AnuxamkueBa WK 4TO €My KOT/Ia-TMOO MPEAbIBIUIOCH OOBHHEHHE B COBEPIICHUHT
MIPECTYTUICHUS.

37. 28 aBrycra 2001 r. cinencrBue nmotpedboBano ot [laauHCKOr0 BpeMEHHOTO OT/AeIa
BHYTPEHHUX JIeJl Ha3BaTh MOJpa3/eiCHUsI, MPUHUMABIINE y4acTHE B CIHEIONEpaldud 0

nouMke Pyciana Anuxamkuena.

4. Ilokazanus ceudemenetl

38. 27 despans 2001 r. corpyaauku [lamuHCKOro BpeMEHHOTO OT/ENa BHYTPEHHHUX
JIeNl HAIpaBWIM CIIEOBATENI0 MPOKYpaTypbl KOIWU CBUAETEIbCKUX IMOKAa3aHWUN, JaHHBIX
IBYMS MYXKYMHAMHM, 3aJep>KaHHbIMU BMecTe C PycnmaHoM AJMXapKUEBBIM, a TakKke
MOKa3aHUN 3asgBUTENbHUIB. OHU TakkKe TMEepeUUuCIId HMEHa eIlle TpeX OuYeBUIIEB
3agepkanus. HescHo, ObuIM 1M 3TH JIMLA AOMPOUIEHBI, MOCKOJbKY B IPEACTaBICHHBIX
BracTssMu Poccuiickoit denepannmu matepuaiax OTCYTCTBYIOT KaKHUE-THOO M3 YKa3aHHBIX

IOKa3aHUil.

5. Cseodenus uz cpedcme maccosotl ungopmayuu

39. B oktsa6pe 2001 r. ciemoBaTenb HOMPOCHI KypHAIUCTA U3 Ta3eThl «MOCKOBCKHE
HOBOCTH», aBTOpa CTaThu «3auucTka», omyonukoBaHHoW 20 mions 2000 r. Xypuamuct
CcOOOIIMJ, 4YTO OH NOMy4Yyws1 wuHpopMmManuio o 3axepkaHuu Pycnmana Anumxamxuena
COTPYJHUKAMH CIIEICITY>KO OT uedeHIeB (MMEHa Ha3BaHbl He ObUTM) M aaBokaTa Pycnana
AnuxakueBa.

40. B dempare 2003 1. ropuamveckas ciayx6a xkaHama «OPT» cooOmrmna
CJIEIOBATEI0, YTO B HOBOCTHOM 18-yacoBoM Beimycke 1 utons 2000 r. He ObUIO penopTaxa o

3aaepkaHuu Pycnana AnnxamkueBa.

6. [locmanosnenusi npoKypopos

41. Ha pa3HbIX 3Tamax MpOW3BOJICTBA MO JIETy BBINIECTOSIIMUMU MPOKYpOpaMu ObLIH
U3JIaHbl HECKOJbKO IOCTAHOBJICHUH, B KOTOPBIX MEPEUHCISUINCH AEUCTBHUS, MOMAJIEKAIIUE
BBITIOJIHEHHIO cienoBaresiMu. 23 okTsa0ps 2000 r. mpokypop mpokypaTypbl UedeHCKOM
PecniyOnuky OTMETHII, YTO «pacciefoBaHue ObLIO HEYIOBJIETBOPUTEIbHBIM... DakTHuecku,

CIe0BaTellb HE OCYHIECTBHII MPOLIECCYyAIbHBIX AEeUCTBHIY. [Ipokypop moctaHoBui, cpeau



MpoYero, COCTaBUTh IUJIAH pacciefoBaHUs, JONPOCHTh >KeHy Pycmana Anuxamkuesa,
MMOBTOPHO JOMPOCUTH APYTUX 3aJCpKaHHBIX M TPHHITH MEpPhl K YCTAaHOBIICHHIO MeECTa
COJIEp)KaHUs UX TOJ CTPa)kKed, YCTAHOBUTH JAPYTHX OYECBUIIEB COOBITUA M JTOMPOCUTH HX.
AHanornunsie ykazanus noctynwmm 20 ¢espamnst 2001 r.

42. 8 urons 2003 r. npokypop IlanmuHCKOrO pailoHa MOCTAaHOBWJ MPOBECTH MOJHOE
paccienoBaHre OOCTOATENbCTB HCYe3HOBEeHMs Pycnmana AnmxamxkueBa. B wacTtHOCTH,
CJICJICTBEHHBIM OpraH JOJDKEH OBLI IMOJIYYHUTh OTBETHl Ha WH(OPMAIMOHHBIC 3alpOChl U
coOpaTh CBEJCHHS U3 MPABOOXPAHUTEIBHBIX OPTAaHOB O BO3MOXKHOHM MpUYacTHOCTH Pycnana
AnrxaJKveBa K MPOTUBOMNPABHOMN JEATEIbHOCTH.

43. PaccrnenoBanue MPHOCTAHABIMBAIOCH W BO300HOBIsUIOoCch 11 pas. Ilocnemnee
MMOCTAHOBJICHHE O MPHOCTAHOBJIECHUHW IMPOM3BOJICTBA TO JIey B CBSI3M C HEYCTAaHOBJICHHEM

BUHOBHBIX JIUII ObLIO BhIHECEHO 29 anpens 2004 r.

II. COOTBETCTBYIOLIEE BHYTPUT'OCYIAPCTBEHHOE
3AKOHOAATEJIbCTBO

44. Jlo 1 wnrons 2002 1. yroiaoBHO-IIPaBOBBIE BOMPOCHI PETYJUPOBAIUCH YTOJOBHO-
npoueccyanbHbiM KoaekcoM Poccuiickoit Coetrckoit denepatuBHoir ColuanucTHUYECKON
Peciy6mukn 1960 roma. C 1 wmromst 2002 1. crapplii KOjekc ObUT 3aMEHEH YTOJIOBHO-
nporieccyaabHbIM KogekcoM Poccutickoit @enepanmn (YIIK).

45. Crates 161 VYromnoBHo-mpolieccyanbHOTo Kojekca Poccuiickont ®enepanuu
3ampeniaeT pasrialieHue JaHHBIX MpeaBapUTeNbHOr0 paccienoBaHus. COrIacHO dYacTH
TpeTbeil ctathu 161 YrosoBHO-poieccyanbHOro Kojekca Poccuiickoit denepanuu TaHHbIC
MIPEABAPHUTEIILHOTO PACCIICIOBAaHUS MOTYT OBITh pasrallieHbl TOJIBKO C pa3pelIeHHs
MPOKypopa WM CIeAoBaTeNii W TOJIBKO B TOW CTENEHW, B KOTOPOM OTO He Oyner
MIPOTUBOPEYUTH MTPaBaM U 3aKOHHBIM WHTEpPECaM YYaCTHHKOB YTOJOBHOTO CYyIOMPOU3BOICTBA
W WHTEpecaM NPEIBApUTEIHLHOTO pacclieloBaHus. PasriaieHue MaHHBIX O YAaCTHOW JKU3HHU

YYaCTHUKOB YTOJIOBHOT'O ITPOU3BO/ICTBA 0€3 UX COIVIacHs HE JAOIYCKaeTCsl.
IIPABO

I. TIPEJABAPUTEJIBHBIE 3AMEYAHUS  BJIACTEM  POCCHUMCKON
OEJJEPAIIMN OTHOCHUTEJIbBHO MHCYEPITAHWA BHYTPUI'OCYIAPCTBEHHBIX
CPEJICTB ITIPABOBO 3AIITHI
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A. [lo600bl cmopoH

46. Bnactu Poccuiickoit @enepannu npocunu EBponetickuii Cy nmpu3HATh Kano0y
HENPUEMJIEMOW, TOCKOJIbKY 3asBUTEIbHHUIIA HE HcYepriajga BHYTPUTOCYAapCTBEHHbIE
CpeJlICTBA IPAaBOBOM 3alIMTHI. Biactu yTBepxaanu, 4To pacciieJoBaHue M0 (akTy MOXUIIEHUS
MPOAOJIKAIOCh B COOTBETCTBMM C  3aKOHOJATeNbCTBOM  Poccuiickon — @enepanuu.
3asBUTENBFHUIIA HE O0paTHiIach B CyJl C ajgo0Oil Ha JACHCTBUS OpPraHOB CIEACTBUS WIM Ha
HE3aKOHHOE 3ajiepkaHue ee chiHa. Biactu Poccuiickoit @enepann Takke CChUIAIUCh Ha
Konctutynuto Poccuiickoit ®@enepanuyu W Apyrue MPaBOBbIE HHCTPYMEHTBI, KOTOPHIE
MO3BOJISIIM YACTHBIM JIMLAM O0XKajoBaThb B CyJ JEHCTBUS aJMUHUCTPATUBHBIX BJacTew,
HapylIalollye mnpaBa rpaxkaaH. 3asBUTEIbHUIIA HE oOpaTuiack B Cyl B UeuHe WM B MHBIX
perunonax CesepHoro Kakaza ¢ kakuMH-THOO >Kanob0amMu U, I[O3TOMY, HE HcUeprana
JIOCTYIIHBIE CPEJICTBA MPABOBOM 3aIIUTHI.

47. 3agBUTENBLHHIIA HE CcoIIacWiIach C 3aMeYaHusIMH BiacTeil Poccuiickon
Oenepanuu. [Ipexne Bcero, oHa yTBepskaana, 4yTo BiacTu Poccuiickon ®Denepauuun He
BBIMIOJHWIM TpeOOBaHME O TOM, YTO CpPEICTBO MPABOBOM 3alIMTHI JOKHO OBITh
«3(PeKTUBHBIM, 3aKpEIUIEHHBIM B paccMaTpUBaeMoe BpeMs Kak B TEOpPHM, TaKk U Ha
MpaKkTUKE, OBITh JOCTYIHBIM, CTIOCOOHBIM OOECTIEYUTh MOJyYCHHE KOMIIEHCAIIUU TI0 Kalo0e
3asBUTENS U TapaHTHPOBATh pa3yMHYIO MEPCIEKTHBY ycliexa *ajloOb» (OHA cchulajach Ha
[TocranoBnenue EBpomneiickoro Cyna mno npeny «AkauBap W Jpyrue NpoTuB Typuum»
(Akdivar and Others v. Turkey) ot 30 aBrycra 1996 r., Reports of Judgments and Decisions
1996-1V, p. 1210, § 68). 3asBuTenbHMIIA YTBEPIKIaIa, YTO HUYTO HE YKa3bIBAJIO HA TO, UYTO €i
ObUTO OBl JOCTYMHO KaKoe-TuO0 CPeACTBO MPABOBOM 3alUTHI, YAOBIETBOPSBIIEE YKa3aHHBIM
KPUTEPUSIM.

48. 3asBUTENBHHUIIA TaKXKE YTBEp)KIajla, 4YTO TPaXKJAHCKHUE CpPEACTBAa MPaBOBOMU
3alllUThl, Ha KOTOpbIE cchUIanuch Biactu Poccuiickoilr Penepaunu, HE MOIVIM MOMOYb
YCTaHOBUTH TPECTYNHUKOB B OTCYTCTBUE pE3yJbTaTOB YTrOJIOBHOTO pacclieJOBaHMS.
3asBUTEIBHUIIA CUMTAJIa  OCTajbHbIe JOBOABI  Biacteil  Poccuiickoit  ®dexnepanuu
HEeMpaBaoNoM00HsIMU W Tipocwiia EBpomeiickuit  Cyn  OTKJIOHHUTH  TPEIBApUTEIHLHOE

BO3paXKEHHUE BJIACTEH.

2. Muenue Esponetickoco Cyoa

49. B nannom aene EBponerickuii Cya He TPUHSI HA CTAJANU TPUEMIIEMOCTH PEIICHUS
OTHOCUTENIbHO  HWCYEpHaHUs BHYTPUIOCYAApCTBEHHBIX CPEACTB IPAaBOBOM  3allUTHI,
YCTaHOBUB, 4YTO 3TOT BONPOC TECHO CBsi3aH C BONPOCOM CyllecTBa >kajnoObl. Temepsb
EBporneiickuii Cyn mnepeigieT K pacCMOTPEHHIO JIOBOJIOB CTOPOH B CBETE IMOJOKEHUH
KonBeHIuu ¥ mNpaBONpPUMEHUTENBHON TMpakTUKW (CM. W3 TOCIEAHUX MPUMEPOB
[TocranoBnenue EBpomeiickoro Cyaa mo aeny «9CTaMHpPOB M JIpyrue nNpoTuB Poccuiickoin
®enepanun» (Estamirov and Others) ot 12 okTs6ps 2006 1., xanoba Ne 60272/00, § 73-74).
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50. EBpomnerickuii Cyn oTmeuaer, 4yto mpaBoBas cucteMa Poccuiickoit ®@enepanmu
MPEIOCTABIIAET, B MPUHIIMIIE, /1B CIIOCO0A MOJyUYEeHUsI KOMIIEHCAIIUU KEPTBAMU HE3aKOHHBIM
U YTOJIOBHO-HaKa3yeMbIX AECHCTBUI CO CTOPOHBI TOCYJapCTBa MM €r0 JTOJDKHOCTHBIX JIMIL, a
MMEHHO TPaXKJIaHCKO-TIPABOBOM M YTOJIOBHO-TIPABOBOM CITOCOOHI.

51. B ToM 4TO KacaeTcs rpa)kJaHCKOTO MCKa O KOMIIEHCAIIMU Bpeaa, TPUUYUHEHHOTO
MpeoiaraéMbIMU  HE3aKOHHBIMH ~ JACMCTBUSMHM WJIM TPOTHBO3aKOHHBIM IOBEJIEHUEM
npeacraButTened  Biactd, EBpomneiickuit Cya B psie aHAJIOTMYHBIX CIy4YaeB  YxkKe
yCTaHABJIMBAJl, YTO 3Ta MpoIeAypa cama 1o ce0e He MOXKeT CcYUTaThCs A(h(HEKTUBHBIM
CPEIICTBOM MPAaBOBOM 3alllUThl B KOHTEKCTE >Kano0, MOJAHHBIX HAa OCHOBAHMM CTAaTbU 2
Konpenmuu. ['paxxgaHckuil cyJ HE MOXKET IMPOBOJIUTH HE3aBHCHMOE pacciieioBaHHe W 0e3
pPE3yJIbTaTOB YTOJIOBHOTO PpACCIIEIOBaHUS HE HMEET BO3MOXKHOCTH CJielaTh KaKUX-THOO
3HaYUMBIX BBIBOJIOB OTHOCUTEIBHO JIMYHOCTH JIMIIA, COBEPLIMBIIETO (aTaJbHOE HallaJeHHE, U
elle MeHee CIOCOOEH YCTaHOBUTh OTBETCTBEHHOCTh Takoro yuua (cm. IloctaHoBinenue
EBpomneiickoro Cyaa mo neny «XamueB W AkaeBa mnpotuB Poccuiickoit denepanuny
(Khashiyev and Akayeva v. Russia) ot 24 deBpans 2005 r., sxamoost Ne 57942/00 u 57945/00,
§ 119-121, npuenennoe Beiiie [loctanosnenue EBponeiickoro Cyna no neny «9cTaMUpoB U
npyrue npotuB Poccuiickoit @eaepanmm» (Estamirov and Others v. Russia), § 77). B cBere
nusnoxxeHHoro EBponeiickuii Cy[ mojaraer, 4Tto 3asBUTEIbHAIIA HE Obuta 00s13aHa mpuderaTh
K TpaxJaHCKO-TIPaBOBBIM CpEACTBAM 3alUThl. TakuMm o00pa3oMmM, B JaHHOM YacTu
MpeIBApUTENbHOE BO3PAKEHHE OTKIOHSIETCS.

52. B ToM 4TO KacaeTcs yroJIOBHO-IPABOBBIX CPeACTB 3aumuThbl, EBponeiickuii Cyn
OTMEYAaeT, YTO 3asBUTEIBHHIIA [OJajia >KajloO0bl B TPABOOXPAHUTEIbHBIE OPIaHbI
He3aMeUINTENbHO TMociie 3aaepkaHus Pycrnana AnuxamkueBa W 4YTO paccieoBaHUE
TsHyJI0Ch ¢ uronsg 2000 r. 3asBuTenbHULIA U BIacTu Poccuiickoit denepanun CopAT MEXIy
c000¥ OTHOCHUTENHHO (P(HEKTUBHOCTH ITOTO PACCIICTOBAHMS.

53. Empomneiickuii Cyn monaraer, 4ro 3Ta 4YacTh MPEIBaApPUTEIbHBIX BO3PAKECHHI
Brnacteid Poccuiickoit ®enepanum 3aTparuBaeT BONPOCH A(H(HEKTUBHOCTH YTrOJOBHOTO
pacciieZloBaHUs, KOTOPbIE TECHO CBA3aHbI C CYThIO KaJlI0ObI 3asIBUTENLHUIBL. TakuM 00pa3oM,
EBponeiickuit Cya monaraeT, 4TO 3TH BOMPOCHI JODKHBI OBITH PACCMOTPEHBI HIDKE B

COOTBETCTBUH C MaTCPHUATIbHO-IIPABOBBIMHU ITOJIOKCHHUAMU KOHBGHHI/II/I.

II. ITIPEAIIOJIATAEMOE HAPYIIEHUE CTATBbY 2 KOHBEHIIN

54. 3asBUTENbHUIIA YTBEPKIANa, UTO €€ ChIH ObLI HE3aKOHHO YOUT MpeACcTaBUTEIIMU
Binactu. Ha Taxxke yTBepkmana, 4uto Biacth Poccuiickoii ®enepauur HE TMPOBEIU
HaJJIeXKAILEro pacclieZIoBaHUs 00CTOSATENbCTB 3aiepKaHusl U cMepTH Pycnana Anuxamxuesa.

3asiBUTENIbHUIIA CChLIaNIach Ha cTaThio 2 KoHBeHIIMH, KOTOpas 3By4HT CIEIYIOIIMM 00pa3oM:
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«1. ITpaBo Kaxa0ro JiMila Ha )KU3Hb OXpaHseTcd 3aKkoHOM. HUKTO HE MOXKeT
6LITI> YMI:IH_UIQHHO JJMITICH JXW3HMWU HWHA4YC€ KAK BO HCIIOJIHCHUC CMepTHOFO
MIPUTOBOPA, BRIHECEHHOTO CYJIOM 3a COBEPIICHUE MPECTYIUICHUS, B OTHOIICHUH
KOTOPOI'0 3aKOHOM MPElyCMOTPEHO TaKO€ HaKa3aHUE.

2. JluiieHWe >KM3HU HE pPAcCMATpPUBAETCAd KaK HapyIIEHUE HACTOSILIEH
CTaThH, KOTJa OHO SBISETCS PE3yJbTaTOM aOCONIOTHO HEOOXOAMMOTO
TIPUMEHEHUS CUJTBI:

a) JUTsl 3aIIUTHI TIOOOTO JUIA OT MPOTHBOIIPABHOTO HACHIIHS;

b) s ocymiecTBICHHS 3aKOHHOTO 3aJepyKaHHs WM TPEIOTBPAIICHHS
nobera nuIa, 3aKII0YEHHOT0 TIOJ] CTPa)Xy Ha 3aKOHHBIX OCHOBAHUSX;

C) JJIsl TIO/TABJICHHSI, B COOTBETCTBHH C 3aKOHOM, OYHTa WJIH MSTEXKAY.

A. IlpeanosiaraeMasi HeCrOCOOHOCTB 3alIIUTUTH NPaBo Pyciana AnmxagxueBa Ha

JKM3HDb

1. /[o600b1 cmopou

55. 3asBuUTeNbHULIA YTBEPKIala, YTO HE ObLJIO HUKAKUX OOOCHOBAaHHBIX COMHEHUH B
toM, uto 17 mag 2000 r. Pycnana AnuxamxueBa 3aepail pOCCUNCKHE BOCHHOCTYXKAILKE,
KOTOpbIE 3aTeM JMIIMIM €ro KM3HU. B moarBepikaeHHe cBOeW kaloObl 3assBUTEIbHUIIBI
CChUIaJlach Ha CIEAYIOIIME JI0Ka3aTeIbCTBA, KOTOpble HE OBUIM OCIOpPEHBl BIACTSIMHU
Poccuiickoii ®enepanun: nokazaHus OYEBHU/LEB 3a/1€PKAaHUs €€ CbIHA BOCHHOCTYXALUMH B
¢dopme, KOTOpBIE HCIOJIB30BAIM OpPOHETPAHCIOPTEPHl U BEPTOJIETHI, MOKA3aHUSA MY>KUMH,
3aJiepKaHHBIX BMecTe ¢ PycinaHoB ANMXaKMEBBIM U JIOMPOLICHHBIX BOCHHOCTY KAIlUMU, U
MOKa3aHusl TeHepana-ielreHanta ManunmoBa ot 25 mas 2000 r. o 3agepxxanun Pycnana
AnuxamxueBa (eneparbHbIMU BOOPYKEHHBIMHM cuiaMu. Ilo McTeueHMM MOYTH IIECTH JIeT
HUKakol uHpoOpMalMu O MecTe HaxoxaeHus Pycmana AnuxamkueBa He TOIYyYEHO.
3asgBUTENbHUIIA YTBEpXKJana, YTO €€ CblHAa HEoOXOAMMO CYMTaTh YMEpPUIMM MpHU
00CTOATENILCTBAX, OTBETCTBEHHOCTD 3a KOTOpble HecyT BiacTH Poccuiickoit @enepanuu. OHa
yTBepKJaia, 4TO CUTyallud HENPU3HAHHOIO COJEepKaHMs MoA cTpakell B UeuHe TOJKHBI
paccMaTpUBATBCS KaK YTPOXKaIOLIME XKU3HU B KOHTEKCTE BOOPYKEHHOTo KoH(pukTa B Yeune,
KOTOPBII yXe yHec JKU3HHU ThICsU 4enoBek. OHa TakXkKe cChlIajlach Ha CIYXH O TOM, 4TO €€
CBIH OBLT TNO0 yOUT, THOO yMep BO BpeMs HAXOXKACHHUS MO/ CTPasKeH.

56. Bmactu Poccuiickoit = ®@epepauuu  yTBEpKIAalIM, UYTO  OTCYTCTBOBAJIU
HEOIPOBEPKUMBIE JTOKA3aTENbCTBA, MMOATBEPKAAIOLINE AOBOJIBI 3aBUTEIBHUIIBI O TOM, YTO
BJIACTU HECIM OTBETCTBEHHOCTh 3a 3ajiep)kaHue Pycnana AnmxampkueBa WIH 3a €ro CMEpTb.
JlnuHocTH moAe, 3amepkaBmIMX Pycnana AnuxamkueBa, Tak M HE ObLIM yCTAHOBJICHBI.
MHorouuciaeHHble BOCHHBIE U IPaBOOXPAHUTENIbHBIE OPraHbl COOOLIMIM, YTO OHHU HE

pacnoJjiarajin CBEACHUSAMU O 3aJCPKAHUHN WA MCCTC HAXOKIACHUA PycnaHa AnnxaaneBa.
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2. Muenue Esponetickoco Cyoa

57. Empomnetickuii Cyn oTMedaeT, 4TO OH pa3paboran psjg oOmHUX MPUHIIUIIOB,
KacalollUXCsl YCTAaHOBJIEHHUS OCHapUBaeMbIX (DaKTOB, B YAaCTHOCTH KOrjJa peyb HIAET 00
MCYE3HOBEHUAX B cBeTe cTaThu 2 KoHBeHIUHM (KpaTKoe H3JI0XKEHHE MPUHIUIIOB CM. B
[TocranoBnenun EBpomneiickoro Cyna o geny «bazopkuna npotus Poccutickoit @enepanum»
(Bazorkina v. Russia) ot 27 utonsa 2006 r., xano6a Ne 69481/01, §§ 103-109). B cere »Tux
npuHiunoB EBponeiickuii Cyl yCTaHOBUT OMNpPEACIICHHBIE KIIOUYEBBIE AJIEMEHTHI B JAHHOM
Jiene, KOTOpble JOJDKHBI ObITh MPUHATHI BO BHUMaHWE IPU OMNPEEICHUU TOTO, MOKHO JIU
cuutath Pycrnana AnuxamkueB yMepUIMM M MOXXHO JIM OTBETCTBEHHOCTh 3a €r0 CMEpTh
BO3JIOKUTH Ha BiacTh Poccuiickoit denepanuu.

58. 3asBuTenpHUIA yTBEp)Kaana, uYTo Pyciman AnuxapkueB ObUT  3aepiKaH
BOCHHOCTYAIIMMHU BO BpeMsl cIielonepanuu u Obu1 yOuT. B moarBepkieHne oHa ccbuialiach
Ha psl (PaKTHUECKUX OOCTOATEIbCTB, HU OAHO W3 KOTOPBIX HE OBLJIO OCHOPEHO BIACTSIMU
Poccuiickoit denepanyu. B yacTHOCTH, CTOPOHBI HE OCHapUBaIOT, 4To Pycian Anuxamkuen
ob11 3aaepkan 17 mas 2000 r. B cBoeM aome B T. lllanu GombIoi rpymnmoil BOOPYKEHHBIX
My>XuuH B KamyduupoBaHHOH ¢opme. ['pynma mnonb3oBasnack Kak MHHHUMYM JBYMS
OpoHETpaHCTIOpTEPAMHU M IPYTHUMH aBTOMOOWIISIMH, TAKUMH Kak Y A3, a TakkKe MOIAep>KKOU
BEPTOJIETOB C BO3AyXa. Takke He OcClMapuBaeTCs, YTO MATh JIPYTHX MYKUYMH, XKUBIIMX B
COCETHUX JOMax, ObUIM 3aJiepKaHbl B TO K€ BpPeMs M BIIOCIEICTBHUH CMOIJIM COOOIIUTH
MOJPOOHOCTH CBOETro 3a/iepXkKaHus. 3aJepKaHHbIM 3aBsi3ajlid Tja3a, MOMECTWIM B JBa
OpoHeTpaHCIOpTEpa M OTBE3JIM B HEKOE MECTO, PACMOJIOXKEHHOE MO COCENICTBY, Ile OHU B
nociueqHud pa3 Buaenu Pycmana AnmxamkueBa. B 3ToM MecTte uX JONPOCWIM JIIOIA B
KamyQumpoBaHHON (opMe M Mackax. 3aJepKaHHBIX MPOCWIM Ha3BaTh ceOs, CIpaIIuBajy,
MPUHUMAJIHU JIU OHU y4yacTHe B OOEBBIX NEHCTBUSAX UM 3HANM Ju Pycrnana AnuxamkueBa (CM.
Bhite § 14 u 15). [1aTh yenoBek MpoBeIr HOUb B MECTE, Ky/1a X MPUBE3JIH, a Ha CIICTY IO
JIeHb UM CHOBa 3aBsi3ajM TIJla3a, OMECTWIH B OpOHETpaHCHOpPTEp M OCBOOOAUIU B JeEcy
HEJIaJIeKo OT I'. ApryHa.

59. Hu Ha olHOM M3 3TamoB paccMOTpeHHus jaena Biactu Poccuiickoin denepannu He
MPEIOJIOKUITN, YTO JIMLIA, 3aepkaBiine Pycnana AnuxamkueBa U elle MITepPhIX YellOBeK,
ObutM OBl YJE€HAMHM HE3aKOHHBIX BOOPYXKEHHBIX (OpMHpOBaHUI, a B MpEACTaBICHHBIX
EBponeiickomy Cyny Marepuasax HET CBEICHHM, MNOATBEPXKAAIOIIMX TaKyl BEpPCHIO.
HaobGopot, ToT dakr, uro Oonblmas rpyrmna BOOPYXCHHBIX Jtojeld B gopme, mMmeronias B
CBOEM DPACIOpPSKEHUH BOEHHBIE aBTOMOOWIIM M BEpPTOJIETHI, MPOCIea0Bajia B CEpeANHE JHA,
yTOOBI 3aJlep’KaTh HECKOJIBKO YEJIOBEK B YepTe ropoAa B HUX COOCTBEHHBIX JOMax, SIBHO
MOJATBEPXKJIAET JOBOJ 3asIBUTEIBHUIBI O TOM, YTO 3TO ObUIM BOCHHOCIY Kalue (heaepaabHbIX
Boopyxennbix Cuii. XOTS KOHKpPETHBIE MOAPA3/IEICHHs CHEIMATbHBIX WM BOCHHBIX CHII,
KOTOpBIE€ MIPOBEJIHN ONEPaLMIO, TaK U HEe ObUIM YCTaHOBJICHBI, OOBSICHEHUS 3aJepyKAaHHBIX JIUI]

OTHOCHUTEIILHO WX 3aJIep>KaHus, JOMPOCOB M OCBOOOXKACHHS MOAKPETUISIOT 3TOT BhIBO. Ilo-
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BUIUMOMY, cHauana akt 3anepxkaHus Pycrnana AnuxamkueBa HE OCHapuBajcs, U
poiacTBeHHUKH Pycrnana AnuxamkueBa HaHSAIM aJIBOKaTa, KOTOPBIA Obl MpeNCTaBIIslI
MHTEPECHI 3aJIEP’)KAHHOr0 B paMKax yrojoBHoro aena. EBponeiickuit Cyjq Takke OTMEYaer,
YTO CBEJIEHUS O 3aJep>KaHUU MpPEJCTaBUTENAMU cull 6e3omacHocTH Pycnana Anuxamxuena,
KOTOPBI OBUT M3BECTHOM MMyOJMYHON (UTypoH, OBLIM pacmpoCTpaHEHBl CpPEICTBAMHU
MaccoBOM MH(OpPMAIUK CO CCBUTKaMU Ha O(UIMaTbHbIE UCTOUYHUKH (cM. Bbime § 20 u 21).
Opranbl crneACTBHsS TaKKe MPHUHSUIA K CBEIEHUIO 3TH TNPEINOJOXKEHUS U MPOAOIKUIN
MPOBEPKY MPUYACTHOCTH TMPABOOXPAHUTEIBHBIX OpPraHOB K 3aiepxkaHuio Pycrnana
Anuxamxuena. [loatomy, EBponelickuii Cya nosiaraet yctaHoBieHHbIM, 4To 17 mast 2000 .
Pycnan AmmxamkueB ObLT 3aepkaH BO BpeMs omneparud, mnpoBoaumou B 1. [Hlamm
MPEJICTABUTENSIMUA FOCYAAPCTBEHHON BIACTH.

60. C 17 mas 2000 r. kakux-1100 JOCTOBEPHBIX CBeAcHUI 0 Pyciane Anmxamkuese
He noctynano. Ero uMs He 61710 00HAapY’KEHO B PErUCTPAIIMOHHBIX KYpHAIaX HU B OJTHOM M3
MECT coJiepkaHusi mnon crpaxeid. B 3akmodyenue, Bimactu Poccuiickoit ®dexpepanuu He
NpeICcTaBWiIn  yOeAUTeIbHBIX OOBSCHEHHIl ToMy, 4TO Tmpousouuio ¢ Pycmanom
ANMXaIKUEBBIM TOCTIE €T0 3a/1ep KaAHUS.

61. EBponeiickuii Cyn ¢ OONBIIMM COXKaJCHUEM OTMEYAET, UYTO DS PaCCMOTPEHHBIX
UM JIel 3aCTaBJSIIOT  MPEANOJIOKHUTb, YTO (DEHOMEH «HUCYE3HOBEHHID» JIOCTATOYHO
pacnpoctpaHeH B YeuHe (cM., Hampumep, mpuBeneHHoe Bbime IlocraHoBieHue
EBponeiickoro Cyaa mo aeny «ba3zopkuna npotuB Poccuiickoit @enepamumn» (Bazorkina v.
Russia), ITocranoBnenue Epomneiickoro Cyaa mo gemy «lMmakaeBa mpotuB Poccuiickoit
®enepanun» (Imakayeva v. Russia), sxamo6a Ne 7615/02, ECHR 2006-..., u [locTtanoBieHue
EBponeiickoro Cyma no geny «Jlynyes u apyrue npotuB Poccuiickoit @eaepanumn» (Luluyev
and Others v. Russia), xamno6a Ne 69480/01, ECHR 2006-...). Pan moxinagoB MeXIyHapPOIHBIX
OpraHu3alil yKa3bIBaeT Ha ATOT € BbIBOA. EBponeiickuii Cya coryiaceH ¢ 3asiBUTEIbHUIIEH,
YTO B KOHTEKCTE€ BOOpY)KEHHOro KoH(piaukrta B YeuHe B ciayyae 3aJep)KaHus JIHIIA
HEYCTAHOBJICHHBIMU BOEHHOCTY KalllMMH 0€3 MOCIEAYIONIEro Npu3HaHus GakTa 3a/1ep KaHus,
3Ty CHUTyalMI0 MOXKHO paccMaTpuBaTh Kak yrpoxaromyto xu3Hu. OtcytcrBue Pycnana
AnuxamkueBa WM KakUX-TMOO CBENEHUM O HeM B TeueHue Oojiee YeM IIeCTH JIeT
MOJATBEPXKJIAeT 3TO TMpeArnonoxkeHue. bonee Toro, mo3uus OpraHoB MPOKYpaTypbl U HUHBIX
MIPABOOXPAHUTEIBHBIX OPraHOB, MTOCIIE TOTO KaK 3asiBUTENLHUIIA COOOIINIA UM O 3aJep>KaHUuU
ChIHA, CYILIECTBEHHBbIM OOpa3oM CKa3ajach Ha BEpOSTHOCTM HCcuUe3HOBeHUs Pycrana
AnuxamkueBa, MOCKOJIbKY HUKAKUX HEOOXOJUMBIX MEp HE ObLIO MPEANPUHATO B PEIlaolue
nepBble AHU WIM HEJeNu mocie 3aaepxkanus. [loBeneHue Biactell B cBeTe 0OOCHOBAaHHBIX
XKasio® 3asBUTEIBHUIIBI JAET OCHOBAHUS CEPhE3HO MOJ03PEBAaTh KaK MHUHHUMYM I[acCHBHOE
MpU3HAHUE CUTYallMH U BbI3bIBAECT CUJIbHBIE COMHEHHUS B OOBEKTUBHOCTH CIIEACTBHUS.

62. Ha ocHoBanuu wuznoxkenHoro Espomeiickuii Cyj mosaraer, 4To BHE BCSKHUX

pa3yMHBIX COMHEHUH yCTaHOBJEHO, 4TO Pycrnana AnmxapkueBa clieyeT mojaratb yMepIuMm
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MOCJIE  €ro  HEMpPU3HAHHOTO  3aJep)KaHus TOCYJapCTBEHHBIMH  BOSHHOCITYKAITUMHU.
CrnenoBaTenbHO, peYb HIAET 00 OTBETCTBEHHOCTH Biactel Poccuiickoit deneparum.
[TockonbpKy BJIaCTH HE MPHUBEIHW HH OJHOTO OCHOBAHHS B ONPAaBJaHHE MPUMEHEHUS CHIIBI
CBOMMH TPEACTAaBUTEIISIMHU, CleAoBaTelbHO BiacTu Poccuiickoii dPenepanuu  HECYT
OTBETCTBEHHOCTb 3a MpeEIoiaraeMyto cMepTh Pyciiana AnuxamkueBa.

63. Takum 00pa3om, UMEJI0 MECTO HapylieHHe cTaThi 2 KOHBEHIIMU B OTHOIICHUU

Pycnana Anuxamxkuena.

B. IlpeamoJsiaraemblii HeHAaAJIe:KAIIMA XapakTep paccjenoBaHus 1o ¢akry

MOXMIIICHUA

1. losoowr cmopon

64. 3asBUTENbHUIA YTBEPKAAJia, 4To BiacTu Poccuiickoit denepannii HE MPOBEITH
3¢ peKTUBHOTO pacciaeaoBaHUsl OOCTOATENLCTB 3aJepKaHusg | HCYe3HOBeHUs Pycnana
AnuxaqKveBa B HapyIICHUE MPOIECCYyaJbHONW COCTaBistomel cratbv 2 KoOHBEHIUH.
3asBUTENBFHUIIA YTBEPIKIAa, YTO PAcCieOBaHUEe HE OTBEUYAJIO CTaHAApTaM, 3aKpeIJICHHBIM
KonBenmmenn u 3akoHomatenbcTBoM Poccuiickoit  ®enepaumu. WM3-3a  3amepkku ¢
BO30YXJICHHEM YTOJIOBHOTO Jela M TPUHATHEM BAXKHBIX MEp OHA HacTamBaja, dYTO
paccienoBanre He ObLI0 HezaMmenuTenbHBIM. CchlTasgch Ha J0BOJBI BiacTedt Poccuiickoi
denepanun, oHa yTBEPKIajaa, yTo, MO-BUANMOMY, TaK M HE OBLIM OCYIIECTBIICHBI 3HAYUMBIC
MEphI, TaKHE€ KaK HMCCICJOBAaHUE PETUCTPAIMOHHOW TOKYMEHTAMH MECT COJCpP)KaHUS IO
CTpaXeW W IJIAHOB OINEPATHUBHBIX JCUCTBUH, YCTAHOBJIICHHE W JIOMPOC JIUII, 3aJCPKABIIUX
Pycnmana AnuxamxkueBa, U OCMOTP MPEANOJIaraeMoro MeCTa COJEpKaHUS MO CTPaXKEH.
Brnactu cucrematudecku He MHGOPMHPOBAIN €€ O XOJ€ pacCleIOBaHUS M OHA HE HMMena
CBEIICHUM O BaXHBIM TNIPOILECCYaTbHBIX JEUCTBHSAX. HempemocTaBieHHWE BIIACTSIMH
Poccuiickoit @enepanu MOJTHBIX MATEpUAIOB PacCieAOBaHUsS KaK CaMOW 3asBUTEIIbHUIIE,
tak u EBpomeiickomy Cyay, CIyXWjo, MO MHEHHIO 3asBUTEIBHUIIBI, JIOMOJHHUTEIbHBIM
JIOKa3aTeNIbcTBOM HEd(P(PEKTUBHOCTH pacCaeI0BaHMUS.

65. Bnactu Poccuiickoit @eaepanuyi OTBETUIIN, YTO pacciieIoBaHNEe OBIJIO MPOBEICHO
B COOTBETCTBUHU C TpeOOBaHUSAMH 3aKOHOAaTeIbcTBa Poccutickoit deneparuu u crangapTaMmu
KouBenmuu. OHM yTBep)KIaiau, 4YTO 3asBUTEIbHUIIA ObUTa TPU3HAHA TOTEPIICBIICH, €€
WHTEPECHI TIPEJICTABIISUT aIBOKAT U OHA MMeNa BCe BO3MOKHOCTH 3(P(HEKTUBHO yIaCTBOBAThH B

pacciacaoBaHHN.

2. Muenue Esponetickoco Cyoa
66. EBponeiickuii Cys1 HEOTHOKPATHO YCTaHABIMBAJ, YTO OOS3aHHOCTH IO 3aIUTE
npaBa Ha JKM3Hb B COOTBETCTBMM €O cTaTtbeil 2 KOHBEHIMM Takke MOJapa3zyMeBaeT

TpeOOBaHUE TOTO, YTO B CIy4ae HACUILCTBEHHON CMEPTH JIMIIA TOJDKHO B KaKOW-1100 (opme
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npoBouThes A dexkTnBHOE OodUIMANTbHOE pacciieoBaHWe (CM. TPUBEJICHHOE BBIIIE
[TocranoBnenue EBponeiickoro Cyna no neny «bazopkuna npotuB Poccuiickoit @enepanum
(Bazorkina v. Russia), §§ 117 — 119).

67. B nmanHOM pene pacciaedoBaHHE MPOBOAWUIOCH 1O (aKTy TMOXHUIICHUS U
MOCJICYIONIEro yOWiiCTBa ChIHA 3asgBUTENBHUIIBL. EBpomeiickuit Cyl OJDKEH OICHHUTH,
OTBeuaJso JIM paccliiefjoBanue TpeOoBaHusAM cTatbu 2 KoHBeHIINU.

68. Cnauana Espomeiickuii Cyn oTmedaer, 4TO BJIACTH OBUIM HE3aMEIUTEILHO
yBeZOMJIEHBI O 3aep:kaHuM Pyciana AnuxaaxueBa, MOCKOJBKY 3asBUTENBHULIA U ApPyTHE
YJIE€Hbl CEMM JIMYHO TOCETHJIM IPaBOOXpaHUTENbHbIE opranHbl mocie 17 mas 2000r. u
coOo0IMIN HeoOXxonuMble cBelneHus. HecMoTpst Ha 3asiBIIeHUST U OTCYTCTBHE CBEICHHM O
mpeanosiaraeMoM 3ajepkaHuu Pycrmana AnuxagkueBa, YrOJOBHOE JieJ0 He Obuio
B030Yyk1eHO BIUTOTH 10 27 utossg 2000 r., 6oJiee yem uepes 1Ba Mecsiia mocie 3aaep KaHus.

69. Ilocne Hauana pacciaea0BaHus OHO W300MUIOBATIO HEOOBSICHUMBIMU 33JICP)KKaMU B
OCYUIECTBIIEHUU CaMbIX CYIIECTBEHHBIX 3ahay. [lo-BUIMMOMY, 3asBUTENbHUILY U JPYTHX
YJICHOB CEMbH, KOTOPBIE OBLIN OYEBUIIAMH 3aJepKaHusl, He nonpamuBaiu 10 maprta 2001 r.
3asBUTENBHHUIIA ObLIa TPU3HAH NoTeprieBmiel Toabko B MaptTe 2001 r. Cocenu, 3aaepKaHHbIC
BMecTe ¢ Pycnanom AnmxamkueBbiM, Obuti momnporieHsl B okTsiope 2000 r. u mapte 2001 r.
[TonbITKa yCTaHOBUTDH MOJpA3ACIEHUS, IPUHUMABILINE YyYacTHE B ONEpAIUH 0 3aJeP>KaHUIO,
ObLa cienana B aprycte 2001 r.

70. Takume 3aaepXKu caMH TI0 cebe CcKoMmpoMeTupoBan AP (HEKTUBHOCTH
pacciieZloBaHHs M HE MOTJIM HE CKa3aThCsl HEraTUBHO Ha MEPCHEKTUBE YCTAHOBICHUS MCTUHBI
no gemy. Cornamaschb, 4YTO OTH 33J€pKKH MOTYT OBbITb B YacTH OOBSICHEHBI
UCKJTIOYUTENbHBIMU OOCTOSITENTLCTBAMHU, HMMEBIIMMHU MecTo B YeuHe B paccMaTpuUBaeMoe
Bpems, EBpomnetickuii Cya mojaraer, 4To B JaHHOM JieJie OHM SIBHO TPEBBICHIIM JIIOObIE
npuemsieMble  orpaHu4eHUs A(OPEKTUBHOCTH, KOTOpPhIE OBLIM OBl JOMYCTUMBI TIPH
pacciieZloBaHUM TAaKOro BHJIa MPECTYIUICHHS KaK MOXMUIIEHHE YeIOBeKa, KOrJa pellaroline
NENCTBUS JOJDKHBI OBITh MPEANPUHATHI B TEUCHHUE HEH U HENelNb He3aMeJIUTENbHO IOCIie
COOBITHS TPECTYIUICHHUS.

71. Tlo-BumgumMomy, HOpyrHe BaXKHbIC CJICICTBCHHBIC IEUCTBHS TakK M HE ObUIH
ocyuiecTBieHbl. ClieoBaTenu He AOMPOCUIN MECTHYIO aIMUHUCTPAILUIO, BOCHHOCTYKAIINX
U COTPYAHUKOB MWJIHMIIMU 00 omepanuu, mpoBoguMoi B T. lllamu 17 mas 2000 r. He ObLam
NOPEINPUHITO HUKAKUX pPEaJbHBIX YCHIUM [ TOro, 4YToObl YCTaHOBUTH BOCHHBIE
nojpaszielieHusi, MpPUHUMAaBIIME ydacThe B omepanuu. CremoBaTenu HE NPEIIPUHSIN
HUKaKHX IaroB C IIeJIbI0 YCTAHOBJEHMSI MeCTa, KyJa OTBE3NU 3aJCpKaHHBIX JHI, U
noJpa3ielieHuii, KOTOpble MOTJIM Obl 3THM MECTOM BOCHOJb30BaThes. [lo-Buaumomy,
HUKaKHX BOINPOC HE OBUIO 3aJaHO OTHOCHUTEIBHO 3asBJICHUS BBICOKOIOCTABICHHOIO

BOEHHOCITyXaIero Ha npecc koHpepeniuu 25 mas 2000 r. o monmke Pyciiana Anuxamkuesa.
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72. B 3akirodyeHWE, OTHOCUTENBHO CIrocoba MPOBEACHHUS  paccleOBaHUS
EBponeiickuii Cyn oTMe4aeT, 4YTO Ha MPOTSHKEHUM MEHEE YeM YEThIPEX JIET pacclieloBaHUE
MIPUOCTaHABIMBAJIOCH U BO3OOHOBIISIIOCH Kak MUHUMYM 11 pa3. 3asBUTenbHHIIA, HECMOTPS Ha
€e TpollecCyalbHBIM CTaTyc, HE OblIa JOKHBIM 00pa3oM TpouH(POpPMUpOBaHA O XOJE
cienctBus. EnuHcTBeHHas mHbopMaius, KOTopas BpeMsi OT BPEMEHH JOXOJuja JI0 Hee,
Kacajach IPUOCTAHOBJICHHUS U BO30OHOBJIEHMS MPOM3BOACTBA MO Jeny. HekoTopsle U3 3TUX
HEJOCTAaTKOB ObUIM OYEBHJHBI HAI3UPAIOUINM TMPOKYypOpaM, KOTOpbIE HEOIHOKPATHO
KPUTHKOBAJIM  paccieloBaHME W  yKa3blBaJld HAa HEOOXOJHMMOCTb  OCYIIECTBICHUS
onpejeNeHHbIX AeicTBuil. OgHaKo, MO-BUAMMOMY, 3TH yKa3zaHHs JUOO UTHOPHPOBAIIUCH,
100 BBIMOIHSUTUCH TIOCTIE HEJIOMYCTUMBIX 3aJ[ePHKEK.

73. B cBere umznoxenHoro EBpomnelickuii Cyxa moJiaraetr, 4yTto Biaactu Poccuiickoit
Oenepanuu He TpoBenr AP(PEKTUBHOTO paCCICIOBAHUS OOCTOSTEIHCTB HMCUC3HOBEHHUS H
npeamnonaraeMoi cmeptu Pycnana AnuxamxueBa. CrnepoBarenbHo, EBpomnerickuii Cyn
OTKJIOHAET MpeIBapUTEIbHOE BO3pakeHUE Biactel Poccuiickoit deaepanuu OTHOCUTEIBHO
HEUCcUepnaHus 3asBUTEIbHULICH BHYTPUTOCYNApPCTBEHHBIX CPEICTB MPABOBOM 3alllUThl B
KOHTEKCTE YTOJIOBHOTO PAaCCIIEJOBAHUS M TOCTAHOBJSET, YTO B 3TOM OTHOIIEHHUU TaKkKe

HMMEJIO MECTO HapylIeHHue cTaThu 2 KOHBEHIIHUH.

III. ITPEOITIOJIAI'AEMOE HAPYIIEHUE CTATBM 3 KOHBEHIINN

74. 3asBuTenbHUIIA yTBEp)KIajda, YTO €€ CBhIH TMOoABeprcs  oOpalieHuIo,
npoTuBopeyaiieMy crtarbe 3 KoHBEHIMH, B CBSI3U C W3BECTHBIMH OOCTOSATEILCTBAMH €r0
3a/iepKaHusl M YTO BJIACTH HE TpoBeH A(DPEKTUBHOTO pacCieOBaHHS MO ITOW Kajooe.
Ccbutasch Ha YCTOSABIIYIOCS IPaBONPHUMEHUTENbHYIO TpakThKy EBpomnelickoro Cyna,
3asgBUTENBHUIIA YTBEpXKAajia, 4TO CTajla KEpTBOM oOpallleHus, MOMaaloero noja IeicTBUe
cratby 3 KoHBEHIMU, BCIEACTBUE CTpaJaHU M SMOLMOHAIBHBIX NEPEKUBAHUN, KOTOPHIE
ObUTH el IPUYMHEHBI B Pe3yJIbTaTe NCUE3HOBEHHS €€ ChIHA U PEaKIMH BJIacTel Ha ee KaJloObl.

Omna ccputaniach Ha cTaThio 3 KOHBEHIIMH, B KOTOPOU 3aKPEIICHO CIIEYIOIICE:

«Hukro He NOMKEH MOABEpraTrbCs HU MBITKAM, HU OECUEIOBEUHOMY WIIU
YHIDKAIOIIEMY JOCTOMHCTBO OOPAICHUIO WIIK HAKa3aHHUIOY.

75. Bmactu Poccuiickoit ®enepanuu yTBEpKIaJld, YTO B XOJI€ pacCCIEIOBaHMI,
MIPOBEJICHHOTO B COOTBETCTBUU C TPeOOBAaHUSAMHU 3aKOoHOAaTeNbcTBa Poccutickoit deneparum,
He OBUIO TMOJYyYEeHO CBEACHHM, NOATBEP)KIABIINX YTBEPKICHHE O TOM, 4YTO CHIH
3asBUTEIBHUIIBI ~ TOABEPrcs  oOpaimieHuro, HapymasmemMy  craTeio 3 KoHBeHIUH.
[IpenacraBuTeny OpraHoB TOCYJAApCTBEHHOM BIACTH TOAPOOHO OTBETHJIM HA BCE MHChMa
3asIBUTEIIBHUIIBI, U HUYTO HE MOATBEP)KIACT K00y 3asiBUTEIHHUIII O HAPYIICHUH CTaThu 3

KouBeHIIMN B OTHOIIIEHUHU €€ CaMOM.
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A. Ilpeamosaraemoe HapymeHue cratbd 3 KonBeHuuu B oTHomeHun Pycaana
AJINXaJaKueBa

76. 3asBUTENbHUIA YTBEPXKAAJIa, YTO MMEJIO MECTO HapylICHUE MaTepUaIbHOW M
MPONECCYaTbHON COCTaBIAIONIMX cTaThi 3 KOHBEHIIMM B OTHOIIEHUU €€ ChiHA. EBponeickuit
Cyn moBTOpSIET, YTO YTBEP)KICHHE O KECTOKOM OOpalleHHH AOHKHO OBITh MOJKPEIUIEHO
COOTBETCTBYIOIIUMH JOKa3aTeabCTBaMU. [{J1 OLleHKH 3THX JToKa3atenbCcTB EBponeiickuii Cyn
MPUHSUT CTAHAAPT JOKa3bIBaHUS «BHE BCAKOTO PAa3yMHOTO COMHEHHS», HO J00aBISET, YTO
TaKMe JO0Ka3aTelbCTBA MOTYT BBITEKaThb M3 COBOKYIHOCTH JOCTATOYHO YETKUX, SCHBIX U
MOCJIEI0BATEIbHBIX BBIBOJOB WJIM aHAJIOTHYHBIX HEOMPOBEPKUMBIX MPE3yMMIHi (PakToB (CM.
[TocranoBnenue EBpomnerickoro Cyna mno npeny «Mpmanaus nporuB CoeauHEHHOTO
Koponescta» (Ireland v. the United Kingdom) ot 18 suBapst 1978 1., Series A, Ne 25, p. 64-
65, § 161 u mocnemyrommue).

77. EBponeiickuii Cyjl yCTaHOBWJI, YTO ChIH 3asIBUTEIBHUIIBI ObUT 3amepxkaH 17 mas
2000 r. mpeACTaBUTENSIMA TOCYJAPCTBEHHOM BIACTH, M C TE€X MOP O HEM HE MOCTYNaJIo
noctoBepHor mHpopmanmu. EBponeiickuii Cya Takyke TMPearonokKui, YTO, BBUIY H3BECTHBIX
(bakToOB, MOKHO MPEIOI0XKUTE, YTO Pycian AnuxamkueB MEPTB U UTO OTBETCTBEHHOCTH 3a
€ro CMepTh JSKHUT Ha BiacTsaXx Poccuiickoit ®enepamuu (cM. Boime § 57-63). OmnHako
00CTOSITENNECTBA €r0 CMEPTU U TOT (PaKT, moaBepraics Ju Pycnan AjnxampkueB >KeCTOKOMY
oOpallieHnto, He ObuUIM ycTaHOBJIeHBI. [lokazaHus, MpelCTaBICHHbIC 3asBUTENIbHULICH, HE
collep)KaT JIOCTaTOYHO HH(MOpPMALMKM B MOAJIEPKKY YTBEPKICHUS O TOM, YTO IOCIe
3afepkanus Pycnan AnuxamkueB moJIBEpPrajcs KeCTOKOMY 00palieHuIo.

78. TlockosbKy HMEIOMAsACS B €r0 pPAcTHOpsHKEHWHM WHQOpMaIds HE IO3BOJISET
EBponeiickoMy Cylly yCTaHOBUTh BHE BCSIKOIO pa3syMHOTO COMHEHHSI, YTO CBbIH
3asIBUTEIILHUIIBI TTOJBEPTCS JKECTOKOMY oOpamennto, EBponeiickuii Cya HE MOXET caenaTh
BBIBO/I, UTO B 3TOM OTHOILIEHUHU UMEJI0 MECTO HapyuieHue cratbu 3 KoHBeHIUH.

79. B oTcyTcTBHE IOCTOBEpHOW WHGOPMAIIMKM O MPEANOoJIaraeMoOM >KECTOKOM
obOparennn wim 00 oOcTosTeNbcTBaX cMepTu Pycinana AmmxamkueBa EBponeiickuii Cyn He
ycMaTpuBaeT OCHOBAaHUM JeNlaTh OTNEIbHBIA BHIBOJI O BO3MOKHOM HAapyIIEHUU CTaThH 3
KonBeHuu B CBSI3U € MpenojiaraéMbIMH HEJOCTATKAMU CJEJCTBUS, MOCKOJIBKY OH YXKe
KCCIIEIOBAII ATOT BOMIPOC B paMKax pacCMOTPEHHSI MPOLECCYaTbHOW COCTABIIAIONIEN CTaThU 2

Kousenruu (cwm. Boime) u cratbil 13 KonBeHmu (cM. HUXE).

B. IIpeamonaraemoe Hapymenue cratbu3 KoHBeHHUM B OTHOIIEHUM

3asiBUTCJIbHUIIBI

80. Empomneiickuii Cyq MOBTOpSIET, YTO BOMPOC O TOM, SIBJISIETCA JIM WIEH CEMbH

«HMCYE3HYBIIETO JINLA» KEPTBOM 0OpaleHus, npoTuBopeyaiiero cratbe 3 Konsenuuu, 0yaet
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3aBHCETh OT HaJM4us OCOOBIX (PAKTOPOB, KOTOPHIE MPHUAAIOT CTPAJAAHUSM 3asBUTEIHHUIIBI
CTENEeHb U XapaKTep, OTIUYAIOIINE UX OT HEM30EKHBIX MEepeKUBAHUM POIACTBEHHUKOB JIHII,
CTaBIIMX JKEPTBaMU CEPbE3HOrO0 HapyIlIeHUs TNpaB uyenoBeka. K cOOTBeTCTBYIOLIUM
DJIEMEHTaM  OTHOCATCA  OJM30CTH  CEMEMHBIX  CBA3€l, o0coOble  00CTOATEILCTBA
B3aMMOOTHOIICHUH, 00bEM COOBITHUH, OUYEBHUIIEM KOTOPBIX OBLT POJCTBEHHUK >KEPTBBI,
y4acTue 4JICHOB CEMbHM B IMOMNBITKAX MOMy4YeHHs MH(GOpMaluyd 00 MCYE3HYBIIMX JHIAX U
croco0, KOTOPHIM BIIACTH OTBeYald Ha JTU 3ampockl. EBpomneiickmii Cyn  Takxe
MOMYEPKUBAECT, YTO CYTh TAaKOTO HapylIeHHs He o00s3aTelbHO 3aKiovaercs B (¢akrte
«HUCYE3HOBEHUS» 4YJIEHA CEMbM 3asiBUTENs, a, CKOpee, KacaeTcsl peaklUuu BilIacTed M UX
OTHONICHUS K CHUTYyalllH, MpeACTaBIeHHOW Ha uX paccMorpeHue. OcoOEHHO B OTHOILIEHUU
MOCIEAHUX YKa3aHHBIX OOCTOSITEIBCTB POJICTBEHHUK [MCUE3HYBIIETO JIMIA] MOXKET MPSIMO
3asBJISATh, YTO OH SBISCTCS JKEPTBOM JCHCTBUN BIJIACTEH TOCYIapCTBA-OTBETYHKA (CM.
[ToctanoBnenune EBpomeiickoro Cyna mo aeny «Opxan nmpotus Typrum» (Orhan v. Turkey)
ot 18 utons 2002 r., xanoda Ne 25656/94, § 358).

81. B mannom xene EBpomnelickuii Cya oTMedaeT, YTO 3asBUTEIbHHUIIA SBISETCA
MaTephpl0 HWCYE3HyBIIEro jauia — Pycmana AnmxamxueBa. OHa Oblla OYEBHUIUIEH €r0
3agepxkaHus. Ha mpoTspkeHnn Oojiee IIECTH JIET OHA HE Mojdydana cBefeHui o Pyciane
AnuxamxueBe. B TeueHue S3TOro BpeMEeHHM 3asBUTENbHUIIA oOOpamianach, JUYHO U B
NUCbMEHHONW QopMme, B pa3iMyHble OpraHbl TOCYJapCTBEHHOW BJIACTH B 3ampocaMu
OTHOCUTENIbHO €€ cblHa. HecMoTps Ha ee TMONBITKM, OHAa TaK M HE MOJy4uia
MPaBAONOJIO0HOTO OOBACHEHUS WM CBEIEHUH O TOM, YTO CTaJO C €€ CBHIHOM IOcie
sagepxkanus 17 mas 2000 . B mosrydeHHBIX 3asBHTEIBHUIICH OTBETaxX OOJBINEH YacThIO
OTpHUIIAIaCh OTBETCTBEHHOCTh TOCYyJapcTBa 3a 3aaepxkaHue Pycnana AmnmxapkueBa WU
MPOCTO COAEPKAIOCh YBEIOMIICHHE O MPOBEACHUHU paccienoBaHus. BeiBomy EBponelickoro
Cylla OTHOCHUTENIBHO MPOIECCYaIbHOM COCTaBIAIONMICH cTaThbkl 2 KOHBEHIMH 371€Ch TaKXKe
HaIpsIMyI0 IPUMEHUMBI (CM. BhIE §§ 67-73).

82. Buay wusnoxenHoro Espomeiickuii Cyx mnojaraer, 4YTO 3asBUTEIbHUIIA
UCIBITHIBAJIa U MPOJOJIKAET MWCIBITHIBATh CTPAJaHUS U TEPEKUBAHUS B pe3yJIbTaTe
MCUYE3HOBEHHUS €€ ChIHA U B pPe3yJIbTaTe CBOEH HECIIOCOOHOCTH y3HATh, YTO C HUM CIyUUIIOCH.
Croco06, KOTOphIM  BJAcTH  pacCMaTpUBAJIM  JKaJOObl  3asABUTEIbHUIBI,  JIOJDKEH
paccMaTpuBaThCs Kak OecuesoBeuHoe oOpalieHue o cMpiciy cratbu 3 KoHBeHIuu.

83. IToatomy, EBponeiickuit CyJ IpUXOIUT K BBIBOAY, YTO UMEIO MECTO HAPYLICHUE

cratbu 3 KoHBEeHIINY B OTHOIIICHUH 3asBUTCIIbHUIIBI.
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IV. IIPEAITIOJIATAEMOE HAPYIIEHUE CTATBM 5 KOHBEHIINN

84. 3asgBUTENBHULIBI  yTBEpXKIanu, 4YTo Pycman  AnuxamkueB MOJBEprcs
HEMPU3HAHHOMY 3az[ep>1<aHmo3 B HapylI€HWE TMPUHINIOB, 3aKPEIJICHHBIX CTaThed 5

KonBeHIu, B KOTOpo#t coo0IIaeTcs clieayromniee:

1. Kaxnaplii mMeeT mpaBo Ha CBOOOAY M JUYHYHO HENMPHUKOCHOBEHHOCTD.
HukTo He MOXeT OBITh JIMIIEH CBOOO/BI MHAYE KaK B CIEAYIOIIMX CIydasX U B
MOPSAJKE, YCTAHOBJIEHHOM 3aKOHOM:

a) 3aKOHHOE COJIEP>KaHUE 101 CTPaXKEH JIUIA, OCYKIEHHOI'O KOMIIETEHTHBIM
CyJIoM;

b) 3akoHHOE 3alep)KaHHe WIM 3aKJIIOYEHHE IMOJ CTpaxy (apecT) juma 3a
HEUCIIOJTHEHHE BBIHECEHHOTO B COOTBETCTBUU C 3aKOHOM pEIICHUS CyAa WIH C
LENbI0  O0ECIeUYeHUs] HCIOJIHEHUs JI000ro 00sf3aTeNbCTBa, MNPEANHUCAHHOTO
3aKOHOM;

C) 3aKOHHO€ 3aJiepXKaHHe WIM 3aKII0YeHHE TOJ CTpaxy JIMIA,
IIPOU3BEIEHHOE C T€M, YTOOBI OHO MPEACTAJIO MepPe]] KOMIETEHTHBIM OPraHOM I10
000CHOBAaHHOMY TOJIO3PEHHUI0 B COBEPIIECHUHM MPAaBOHAPYUICHHS WIM B Cilyd4ae,
KOIrZla HMEIOTCS JIOCTaTOYHbIE OCHOBAaHMA IoOjaraTh, 4YTO HEO0OXOIUMO
MPEIOTBPATUTH COBEPILICHNE UM MPABOHAPYIICHHS WM MOMEIIATh €My CKPBIThCS
IIOCJIE €r0 COBEPIICHHUS;

d) 3akmrodeHHe TOJ CTpPaky HECOBEPIICHHOJETHErO JHIla Ha OCHOBAaHUU
3aKOHHOTO IIOCTAHOBJIEHHUS JUIS BOCIMTATEIBHOTO HaJA30pa WM €ro 3aKOHHOE
3aKJIIOUEHHUE TOJ] CTPaxKy, MPOU3BEIACHHOE C TeM, YTOObI OHO MPEACTANIO Mepea
KOMIIETEHTHBIM OPTaHOM;

€) 3aKOHHOE 3aKII0UYEHHE TOJ CTPaxy IHUIl C LEeNbl0 MPEAOTBpAICHUS
pacrpocTpaHeHus UHPEKIMOHHBIX 3a001€BaHUM, a TAKKE 3aKOHHOE 3aKIIOYCHUE
MOJI CTPaXy MyIIEBHOOOIBbHBIX, ATKOTOJIIMKOB, HAPKOMAHOB WJIA OPOJIST;

f) 3akoHHOE 3ajep)kaHUE WM 3aKJIIOYEHHE MOJ CTPaXy JIMLA C LEJbI0
MPEIOTBPALIECHHS €r0 He3aKOHHOTO BhEe3/la B CTPaHy HIIM JHUIA, TPOTHB KOTOPOTO
IIPUHUMAIOTCSI MEPBI IO €r0 BBICHIJIKE WIJIM BbIAYE.

2. KaxxgoMy apecTOBaHHOMY HE3aMeUIUTEIbHO COOOIIAIOTCS Ha MOHSATHOM
eMy SI3bIKe PHYUHBI €T0 apecTa H JII000€e MPeabsIBIIEMOe eMy OOBUHEHHE.

3. Kaxnaplit 3a7epkaHHBIA WM 3aKIIIOUEHHBIH MO/ CTPaXXy B COOTBETCTBUU
¢ moamyHKTOM "¢" myHKTa 1 HACTOSIIEH CTaTbU HE3aMEMIUTEIBHO TOCTaBIISETCS
K CyIb€ WIH K MHOMY JOJDKHOCTHOMY JIMILy, HaJ€IEHHOMY, COTJIACHO 3aKOHY,
cyneOHOW BIAacTbIO, U MMEET MpaBO Ha CyJeOHOe pa3dMpaTenbCcTBO B TEUCHHE
pa3yMHOTO CpOKa WM Ha OCBOOOXIeHHE A0 cyaa. OCcBOOOXKACHHE MOXKET OBITh
00YCJIOBJICHO MPEIOCTABICHUEM TapaHTH SBKH B CY/I.

4. Kaxnplid, KTo nuieH cBOOOABI B pe3yJbTaTe apecTa WM 3aKIIOUEHUs
MoJ CTpaxy, HMEeT MpaBo Ha Oe30TiIaraTelbHOE pPACCMOTPEHUE CYIOM
MIPABOMEPHOCTH €ro 3aKIIOYEHHUs TOJ CTPaXy M Ha OCBOOOXIECHUE, €CIU €ro
3aKJIFOUEHUE TI0J] CTPAXKy IPU3HAHO CYJIOM HE3aKOHHBIM.

5. Kaxaplil, KTO cTanm >KepTBOW apecTa WM 3aKIIOYCHHs MOJA CTPaxy B
HapyILIECHHE MTOJI0KEHNH HACTOSALIEH CTaThbU, UMEET MPABO Ha KOMIICHCALIUIOY.

* Unacknowledged detention (anri.) — hakTHuecKoe 3ajepaHue JTHIa (O'PaHHYEHHE ero CBOGOIbI),
KOTOPOE OTPHUIACTCS BIACTIMH U, CICIOBATENHEHO, HE 0(OPMIICHO JOKYMEHTAIBHO (npum. nepegooyuxa).
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85. Brnactu Poccuiickoit ®enepauu MOTYEPKHYJIH, YTO pPaCCICIOBAHUE HE
yCcTaHOBWJIO, 4YTO Pycman  AnmxamkueB Ob1 B JCHCTBUTENBHOCTH  3aJepiKaH
MIPaBOOXPaHUTENbHBIMHU OpraHamMu. JINUHOCTh BUHOBHBIX HE ObLIa yCTaHOBJICHA.

86. Eppomeiickuii Cyn paHee OTMEYaJd OCHOBOIIOJArarollee 3HA4Y€HWE TapaHTHUi,
3aKkperieHHbIX craThedl 5 KonBeHuu, s obecrieueHus: mpaBa JUlla B IEMOKPaTHYECKOM
oO1recTBe Ha CBOOOY OT MPOU3BOJILHOTO 3aAepkanus. EBponetickuii Cy Takke YCTaHOBUI,
YTO HENpU3HAHHOE 3aJiep)KaHUe SBISIETCA IMOJIHBIM OTPULIAHUEM JTHX TapaHTHH U
CBHJICTEIILCTBYET O Cephe3HOM HapymeHun ctatbu 5 KonBennuu (cM. I[loctanoBieHue
EBponeiickoro Cyna nmo aeny «Ywuek nmpotuB Typrum» (Cigek v. Turkey) ot 27 deBpans
2001 r., xamoba Ne 25704/94, § 164, u npuBeaeHHoe BeIme [locranoBnenue EBporeiickoro
Cyna no geny «JlymyeB u apyrue npotuB Poccuiickoit @enepammm» (Luluyev and Others v.
Russia), § 122).

87. Espometickuit Cyn ycraHoBwi, 4to Pycnan AnmxamxkueB ObUT 3amepkaH
BoeHHOCHy)amuMu Poccuiickoit ®@enepaunn 17 mas 2000 r. Bo Bpemsi oOIepanuu o
obecrnieuenuto 6e3omacHoctu B T. lllanu, u mocne storo ero He Buaenu. PakT comepaHus
ero moj crpaxkei He 3aUKCHpPOBAaH HU B OJHOM M3 PETUCTPALMOHHBIX XYPHAJIOB MECT
CoJlep’KaHus MOJ| CTpasked, U OTCYTCTBYIOT O(ULIMaTbHBIE TAHHBIE O €r0 JaJbHEUIIeM MecTe
HaxOXXJIEHUA U ero cyasoe. B coorBeTcTBUM ¢ mpakTukoi EBpomneiickoro Cyna 3ToT hakT cam
1o cebe J0JKEH CUUTAThCS CaMbIM CEPbE3HBIM HApYLICHHEM, MOCKOJBKY MO3BOJISET JIULIAM,
OTBETCTBEHHBIM 3a JIMIICHHE YeJOBeKa CBOOONbI, CKPBITb CBOIO TNPUYACTHOCTh K
MPECTYIUICHUIO, 3aMECTH CJIe[Ibl U M30ETHYTh OTBETCTBEHHOCTH 3a CYJb0Y 3aJepKaHHOTO.
Kpome Toro, orcyTrcTBHE PpETHCTPAIMOHHBIX 3alUCEed O COAEPKAHUU TOJ CTpaxkeH,
CoJlepKalllMX TaKHe CBEJCHHUS, KaK JaTa, BpeMs U MECTO COJEpKaHUsS MOJ CTpaked, ums
3aJIep’KaHHOr0, a TAK)Ke MPUYUHBI 3aJIepKaHUs U UMS JIMIA, OCYLIECTBIISIONIETO 3a/iep KaHue,
JIOJIKHO paccMaTpUBaThCs KaK HECOBMECTHMOE ¢ TpeOGoBaHMsIMH cTaThMl 5 KoHBeHIMH (CM.
npuBeaeHHoe Boile [loctanosnenne EBponeiickoro Cyna no aeny «Opxan npotuB Typuum»
(Orhan v. Turkey), § 371).

88. Empomneiickuii Cyn Takke IMojaraer, 4To BJIACTH JOJDKHBI ObUTH OBl TIPOSBUTH
Oosbllle BHUMaHUS K HEOOXOJMMOCTM MPOBEIACHHS TIIATENLHOTO M HE3aMeIJIUTEIbHOTO
pacciieZJoBaHus 10 KajlobaM 3asBUTENBHUIIBI O TOM, YTO €€ ChIHA 3aJiepKajii U 3a0paiu oT
Hee B OOCTOSITENBCTBAX, MPEACTABISIOMUX yrpo3y ku3Hu Pycrnana AnuxamxkueBa. OnHako
NpUBeACHHBIE BbIlIE BbIBO/BI EBpomneiickoro Cyaa oTHOCUTENbHO cTaThu 2 KOHBEeHUIMH U, B
YaCTHOCTH, OTHOCUTEJIHHO MPOBE/ICHUS paccieOBaHUs HE OCTABIISAIOT COMHEHUH, UTO BIACTU
Poccuiickoit deaepannyu HE TPEANPUHSIN HE3aMEUIMTEIBHBIX W 3(P(GEKTHBHBIX MeEp IO
obecrneyeHuo 3amuThl Pycinana AnuxamkueBa OT pUcKa HCYE3HOBEHHUS.

89. CnenoBarenbHo, Epomeiickuii Cyn mnosmaraer, yto Pycnan Anuxamkues

MOABEPTCS HENMPHU3HAHHOMY 3aJIepXKaHui0 0e3 olecredeHus: KaKux-JIu00 TrapaHTHH,
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cojaepxkanuxcs B ctatbe 5 KoHBeHIMH. DTO SBISIETCS 0C000 CEpbEe3HBIM HApYIICHUEM TpaBa

Ha CBOOOTy ¥ INYHYIO HEMTPUKOCHOBEHHOCTh, 3aKpEIUICHHYIO cTaThel 5 KoHBeHIMH.

V. TIPEJIIOJIATAEMOE HAPYIIEHME CTATbUM 13 KOHBEHIIMU,
PACCMOTPEHHOM B COBOKYITHOCTH CO CTATBSIMMU 2, 3 U 5 KOHBEHIIUU

90. 3asBuTenpbHUIIA YTBEPXKAAJIM, YTO OHAa He pacnosnaraiga d()PeKTUBHBIMU
CpeICcTBaMU MPABOBOM 3alUTHI B CBA3W C MPEAMNOJIAraéMbIMU HApYIICHUsIMHU cTaTed 2, 3 u 5
KonBennmu. Ona ccputasiack Ha craTthio 13 KoOHBEHIMHM, KOTOpas 3BYYHUT CJEAYIOIIUM

obpazom:

«Kaxnaplid, ybK mpaBa U CBOOOJIBI, IPU3HAHHBIE B HacTosme KoHBeHINH,
HapyIlleHbl, MMEEeT NpaBO Ha 3((EKTUBHOE CPEACTBO MPABOBOW 3aIIUTHI B
roCyJJapCTBEHHOM OpraHe, Iayke €CJIM 3TO HapyIIeHHe ObLIO COBEPIICHO JINIIAMH,
l[efICTBOBaBIHI/IMI/I B Oq)HI_[PIaJIBHOM KayeCTBE».

91. Bmactu Poccuiickoit ®enepauuyu He cornacuiauch. OHU yTBEpXKIaldu, YTO
paccieloBaHMEe MPOBOJMJIOCH B COOTBETCTBHM € 3aKOHOAATENbCTBOM Poccuiickoi
@denepal ¥ 4YTO 3asBUTEIbHHUIIE ObUI MPEAOCTaBIEH CTATyC MOTEPIEBIICH M OHA MOTja
BceMH criocoO0amu 3¢(HEKTUBHO yUacTBOBATh B MPOU3BOJICTBE IO JEIY.

92. Espomneiickuii Cyn mnoBTopsieT, 4to cTaThsd 13 KOHBEHUMH TrapaHTUPYET
JOCTYIIHOCTh Ha  BHYTPHUIOCYJapCTBEHHOM YpPOBHE CpEICTBAa MPAaBOBOM  3alllUTHI,
HaIpaBJIEHHOTO Ha oOecredeHne NnpeaycMoTpeHHbIX KoHBeHmue# npaB U cBoOO, B Kakoi
Ob1 (hopMe OHM HU ObUIH 3aKpeTIeHbl BO BHYTPUTOCYJapPCTBEHHOM MPABOMOPSAKE. Y UUTHIBAs
OCHOBOIIOJIATAIOIEee 3HAUYCHHE TpaBa Ha 3aIUTy KU3HHU, cTaTths 13 KoHBeHmum Tpedyer, B
JIOTIONIHEHHWE K BBIIJIaTe KOMIIEHCAIMU (€CIM 3TO YMECTHO), MPOBEICHHs THIATEIBLHOTO U
3¢ (HEeKTUBHOTO paccieioBaHusl, CIIOCOOHOTO YCTAaHOBUTHh W TMPUBJIEYb K OTBETCTBEHHOCTH
JIU1, BUHOBHBIX B JIMIIEHUH KU3HU U B oOpallleHuu, mpoTuBopeyaiieM cratbe 3 KonBenuuu,
BKJItOUasi d(PEeKTUBHBIA TOCTYI JHIlA, MOJABIIETO XKajoly, K MPOLEAype paccieloBaHus,
KOTOpPOE CIOCOOHO YCTAaHOBUTh M MPHUBJIEYb K OTBETCTBEHHOCTH BHHOBHBIX JHUI[ (CM.
[TocTanoBnenune EBponetickoro Cyna mo neny «Anrenosa npotus bonrapum» (Anguelova v.
Bulgaria), sxamo6a Ne 38361/97, ECHR 2002-1V, § 161 — 162, [ToctanoBnenue EBporeiickoro
Cyna 1o ey «AcceHoB u apyrue» (Assenov and Others) ot 28 oxtsibpst 1998 T., Reports
1998-VIII, p. 3293, § 117, u IlocranoBnenue EBponeiickoro Cynma mo neny «Croxeina
Avineia potuB Typrumy» (Sitheyla Aydin v. Turkey) ot 24 mas 2005 r., sxamo6a Ne 25660/94,
§ 208). EBpometickuii Cyj Takke MOBTOPSIET, YTO 00SI3aHHOCTH, MPETyCMOTPEHHBIE CTaThen

13 KonBenmuu, mmpe, 4YeM TMpeaycMOTpeHHbIe cTatbeid 2 KoHBeHIMU 00s3aHHOCTH

* BeposTHO, NMEEeT MECTO TeXHHUYeCKas OMMOKA, H pedb HIET O Jeje «ACCEHOB M JPYrHe MOPTHB
Bonrapum») (npum. nepesoduuxa).
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JIOTOBApUBAIOIIETO TOCyJapcTBa MO TPOBENCHUIO AG(HEKTUBHOTO pacciaeaoBaHus (CM.
npuBeaeHHoe Boie [loctanoBnenne EBponeiickoro Cyna no aeny «Opxan npotuB Typuum»
(Orhan v. Turkey), § 384, u npuBenennoe Bbie [locranoBnenue EBpomeiickoro Cyna mo
neny «XammeB u  AxaeBa mnpotuB Poccuiickoit  ®enepamum»  (Khashiyev and
Akayeva v. Russia), § 183).

93. BBuy M3JI0’)KEHHBIX BbIIIE BbIBOJIOB EBpomnelickoro Cyaa OTHOCUTENBHO cTaTel 2
n 3 KoHBeHIMHU, yKa3aHHbBIC KAJIOOBI SBHO SBIISIIOTCS <«JIOKa3yeMBIMH» B IENAX CTaThu 13
Konsenmuu (cM. IlocranoBnenue Empomeiickoro Cyma mo neny «boitn u Paiic mpotuB
Coenunennoro Koponescta» (Boyle and Rice v. the United Kingdom) ot 27 anpenst 1988 r.,
Series A, Ne 131, § 52). CnenoBaTenbHO, 3asBUTEIBHAIIA JOJDKHA ObLTa OB UMETH B CBOEM
pacrnopspkeHud >(QQEKTUBHbIE U NPUMEHUMbIE HAa MPAKTHKE CPEACTBAa MPaBOBOMl 3alllUTHI,
CIOCOOHBIE MPHUBECTH K YCTAHOBJICHHWIO M HAKa3aHUIO BHUHOBHBIX JIMI[ U K MPUCYKICHHUIO
KOMIIEHCAINH B 1ieidax ctathd 13 KoHBeHIINH.

94. CnenoBarenbHO, B OOCTOSITEIILCTBAX, KOT/A, KaK B JAaHHOM CJIydyae, yrOJOBHOE
nerno 1mo (hakTy MCUE3HOBEHUS U cMepTH ObuT0 Hedh(HEKTUBHBIM, a 3(h()EKTUBHOCTD JTHOO0TO
MHOTO CpEeJCTBa MPaBOBOM 3alllUThl, KOTOPOE MOIJIO Obl OBITH HMCHOJIH30BAHO, BKIIOYAs
yInoMsiHyThIe BiacTsiMu Poccuiickoin Denepanyl rpaxaaHCKO-IPABOBBIE CPEACTBA 3AIMTHI,
Obula TMOJOpBaHAa, TOCYIApPCTBO CYHUTAETCd HE BBINOJHUBIIUM CBOM 0053aTEIbCTBA,
npeaycMoTpeHHbie ctatbeil 13 KonBeniuu.

95. Takum oOpa3om, wuMeno Mecto HapymeHue crtatbu 13 KoHBeHnuw,
PacCMOTPEHHOM B COBOKYMHOCTH €O cTaThiMu 2 U 3 KoHBeHIUHU.

96. B TOM dUro KacaeTCcsS CCBUIKH 3asgBHTCIHHHIEI Ha crTaThio 5 KoHBeHINH,
EBpomneiickuii Cyn cchbutaeTcsi Ha CBOM BBIBOABI O HApPYIIEHWU YKa3aHHOTO IOJIOKEHUS,
npuBeAeHHbIE BhIle. B cBete n3noxxennoro EBponeiickuii Cyj mosiaraet, 4To HE BO3HUKAET
OTJIEITLHOTO BOTIPOca O [cOOMI0eHNH MMojI0KeHui| crathyl 13 KoHBEHIMM, pacCMOTPEHHON B
COBOKYITHOCTH €O cTarbeid 5 KoHBeHnuu, KoTopas camMa MO cebe CONEPKHUT Psf

MPOLECCYaTbHBIX TapaHTU, KaCAIOUIUXCS 3aKOHHOCTH COACPKAHUS IO CTPasKeH.

VI. COBJIIOJEHUE TPEBOBAHUI CTATBH 34 U ITIOJITYHKTA «A» ITYHKTA
1 CTATBU 38 KOHBEHIINHN

A. BMem1aTeJibCTBO B IIPABO HA MOAAYY KAJI00bI

97. 3adBUTENbHUIIA YTBEPXKAAJIa, YTO HENPEAOCTaBICHHUE BiacTAMH Poccuiickoi
denepanu JOKYMEHTOB, 3ampolleHHbIX EBponeiickum CyaoMm Ha CTagud KOMMYHHKAIIMH
JKaJIOOBI, CBHJETCILCTBOBAJIO O HEBBINOJHEHHMM BJIACTIMH CBOMX  0053aTENIbCTB,
MpeayCMOTpPEHHbIX cTaTbeil 34 KoHBEHIIMM HW TOANMYHKTOM «a» IyHKTa 1 cratbu 38

Konsenruu. CooTBeTcTBYIONTHE TT0JI0KEeHUST KOHBEHIMY 3ByYaT CIECTYIONTUM 00pa3oM:
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«CraTbs 34

Cya MoXeT MpUHUMATH KaloObl OT JII000TO (PU3MYEecKOoro Iuia, Jr00n
HEMPAaBUTEIHCTBEHHONW OpPraHM3ally WK JII000M TPYMIbI YaCTHBIX JIUL, KOTOPHIE
YTBEPXKAAIOT, UTO SIBUWIUCh JKEPTBAMHM HApyIIEHUs OJHOM u3 Bbicokux
HoroBapuBaroniuxcsi CTOpoH MX TpaB, NPU3HAHHBIX B HacToseid KoHBeHMn
wi B [Iporokonax k Heil. Beicokue [loroBapuBaromuecst CTOpOHBI 0053yI0TCS
HUKOMM O00pa30oM HE MPEensITCTBOBaTH 3(P(HEKTUBHOMY OCYIICCTBICHHIO 3TOTO
npaBay.

Cratbn 38

1. Eciiu Cyn o0BsIBIISIET %aJI00y IPUEMIIEMOM, OH:

a) TPOJOJDKAET pACCMOTPEHHE Jiela C ydYaCTHEM MpeICTaBUTEINICH
3aMHTEPECOBAHHBIX CTOPOH M, €CIH O3TO HEOOXOJMMO, OCYIIECTBIISCT
UCCIICZIOBAaHUE OOCTOSITEIIBCTB Jiena, s dPPEKTUBHOTO MPOBEACHUS KOTOPOTO
3aMHTEPECOBAHHBIC TOCYAAPCTBA CO3/IAI0T BCe HEOOXOUMBIC yCIIOBUS,

L.

98. 3asButenpHuna npussana Esponeiickuii Cyq caenaTs BBIBOL O TOM, YTO BJIACTH
Poccuiickoii denepanyy He BHIIOIHUIN CBOU 00s13aTeIbCTBA, IPETYCMOTPEHHbIE CTaThell 38
KoHBeHIIMM B CBSI3U C OTKa30M BJIACTEH NPEACTaBUTh MaTEpUajbl YrOJIOBHOTO Je€ja II0
zanpocy EBpomeiickoro Cyna Ha cTaaud KOMMYHMKanuu >kajgoObl. [lo MHeHuio
3asBUTENIbHULIBI, OTPEAarnpoBaB TakuM oOpa3zoM Ha 3ampoc EBpomneiickoro Cyna, Bnactu ®P
ellle pa3 HapyIWIn 00s3aTeNbCTBA, IPEyCMOTpeHHbIe cTaThelt 34 KoHBeHIMH.

99. Bnactu Poccuiickoit @enepannu npeacTaBuid MaTeprabl Jea Nociae NPU3HaHUs
Kaslo0bl TPUEMIIEMOM [T PACCMOTPEHUS IO CYIIECTBY.

100. EBpomneiickuii Cyn moBTopsieT, 4to Ui 3((eKTuBHOro (yHKIHOHUPOBAHUS
CHUCTEMBbl MOJA4u HMHIUBUAYaJIbHOW >kKajo0bl, ycTaHOBIEHHOM crtaTheil 34 KoHBeHIuw,
KpailHe BaXHO, 4YTOOBI TOCYJapCTBO OOECHeYMsI0 BCcEe HEOOXOAWMBIE YCIOBHSA JUIs
sddektuBHOrO paccmorperus xanod (cm. [Toctanonenue bonbmoit [Tanater EBponeiickoro
Cyna no neny «Tanpeikyny npotusB Typuum» (Tanrtkulu v. Turkey), sxano6a Ne 23763/94,
ECHR 1999-1V, § 70). D10 00s13aTenbCTBO TpeOyeT OT AOrOBapUBAIOLIETOCS IOCyJapcTBa
obecnieunth EBponeiickomy Cyny Bce HE0OXOAMMBIE YCIOBHs, HE3aBUCUMO OT TOTO,
npoBoguT Ju EBpomeiickuit Cyn pacciefoBaHuEe IO YCTAHOBICHHMIO (DAKTOB WM OH
OCYILECTBJIIET CBOM oOO0IIMe OOA3aHHOCTH IO paccMOTpeHuto xanod. Hempencrasinenue
BJIACTAMHU TIOCYAAapCTBAa-OTBETYMKA TakoW WHPOpMalMH, KOTOpas HAXOOUTCd B HX
pacropsbkeHuu, 0e3 yIOBJIETBOPUTEIBHOTO OOBSICHEHUS MOXKET HE TOJIBKO HPUBECTH K
BBIBOZY 00 OOOCHOBAaHHOCTH KajloO 3asiBUTENs, HO TAaKKE€ MOXET HETaTMBHO CKa3aTbCsl HA
CTETEHU BBINOJHEHHUS TOCYIapCTBOM-OTBETYMKOM CBOMX OO0S3aTENBCTB, MPEILyCMOTPEHHBIX
HNOJAMYHKTOM «a» myHKTa 1 ctateu 38 KonBeniuu (cM. [ToctanoBnenue Epomneiickoro Cyaa
no peny «Tumypram npotuB Typuuwm» (Timurtag v. Turkey), sxanoba Ne 3531/94, ECHR

2000-VI, § 66). TO xe camoe NPUMEHUMO U K 3aJep>KKaM B MPEJOCTaBIEHUH HH(pOpMaIUU
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BJIACTSIMH TOCYJIapCTBA-OTBETUMKA, KOTOpPbIE MPEMATCTBYIOT YCTAHOBJICHHIO OOCTOSITEIHCTB
Jiena, Kak 710, Tak U MOCJIE€ BBIHECEHUS PEIICHUsI O IPUEMIIEMOCTH KaloObl (CM. PUBEICHHOE
Boillie [locranoBnenun EBpomnelickoro Cyna mo geny «ba3opkuHa npotuB Poccuiickoi
®denepanun» (Bazorkina v. Russia), § 171).

101. B cOOTBETCTBUM C MPUHIMIIAMH, 3aKPEMJIEHHBIMA B €r0 MPaBONPUMEHHUTEIBHOMN
npaktuke, EBponeiickuii Cyn corjiaceH, 4To ONpeaeTeHHbIE 3a/IEPKKU C MPEIOCTABICHHUEM
nH(bOpMaluKU, KOTOpas ABJISETCS pelIaomieil sl yCTaHOBJIEHUS 00CTOSATENbCTB Jea, MOKET
MPUBECTHU K OTACIBHOMY YCTAHOBJICHHIO HapylieHus cratbu 38 KonBenuuu. B ciyyae, koraa
kKamoba KacaeTcsi CEepbe3HBIX HE3aKOHHBIX JCWCTBUN MpEeACTaBUTENEH TOCYIapCTBEHHOMN
BJIACTH, a TaKXXe HaJUIeKaIIero XapakTepa MpPOBEICHHOIO paccieloBaHUs, MaTepuabl
YTOJIOBHOTO JIeJIa SIBJISIFOTCSI OCHOBOIOJIATalOIIMMU ISl YCTaHOBJICHUS OOCTOATENBCTB Jelia U
X OTCYTCTBHE MOXET romeniath EBpornelickomy Cymy HaaiaekammM o0pa3oM pacCMOTPETh
*anoOy Kak Ha CTaluy MPUEMJIEMOCTH, TaK U 10 CYLIECTBY.

102. B pmanHom pene Bnactu Poccuiickoit ®enepanuii OTKA3aJucCh MPEACTABUTH
Marepuaiabl YroJIOBHOTO Jella B OTBET Ha KOMMYHHKAIWI0 kanoOwl. B pexabpe 2005 r.
EBponeiickuit Cyn mpusHan xanol0y NpUEMIIEMOW I PacCMOTPEHHS IO CYIIECTBY H
moBTOpUJI BOrO MpockOy. B derpasie 2006 r. Bnactu Poccuiickoit deneparuu npeacTaBuiIn
Marepuaibl faena (cM. Boime § 30).

103. EBponeiickuii Cyn, s Hayana, OTMEYaeT, 4TO B psjie CIy4aeB OH YXKe
YCTaHOBWJI, YTO MOJIOkKEHUs cTathu 161 YromoBHO-mponeccyanbHOro kojaekca Poccuiickoit
®enepanun, Ha KoTopble Biact Poccuiickoit denepanyii M3HAYAIBHO CCHUIAINCH, HE
MPEMSATCTBYIOT pa3rJIallieHHI0 COJIEpP)KaHUs MaTepHalioB yroJIOBHOTO Jelia, PacCMOTpPEHUE
KOTOpPOTO €II€ HE 3aBEepIIeHO, a, CKOpee, YCTaHABIMBAIOT OTpPaHUYEHHUs HJs TaKOro
pasriamenus (cM. aHamorudHble BbIBOABI B [loctanoBnenun EBpomneiickoro Cyma mo aemy
«Muxee npotuB Poccuiickoit @enepanun» (Mikheyev v. Russia) ot 26 suBapst 2006 r.,
xanobda Ne 77617/01, § 104).

104. OtnocutensHo ctathk 38 KonBennuu EBponeiickuit Cya moBTOpSET, YTO OHA
NpUMEHUMa K >anobaMm, MPU3HAHHBIM MPHEMJIEMBIMH AJIi PACCMOTPEHMSI IO CYLIECTBY.
[IpynuMass BO BHHUMaHHE BBHITIOJIHEHHE BlacTsAMu Poccuiickorr dDexepanuu TPOCHOBI
EBponeiickoro Cyna mocie BBIHECEHHS PEIISHUs O MPUEMIIEMOCTH >kalloObl, EBpomnerickuit
Cyn He MOXET NpPUHUTH K BBIBOAY, 4YTO 3aZ€pKKa C TPEJOCTaBICHHEM CBEIICHHI
BOCTIPEISATCTBOBAJIa YCTAHOBIIEHHUIO OOCTOATENLCTB Jeja WIM HHBIM 00pa3oM MoMmerniana
HaJyIeKameMy paccMoTpenuto nena. I[lpum Takux oOcrositenscTtBax EBpomneiickumit Cyn
MoJjaraeT, 4YTro OTCYTCTBOBAJIO HapylieHue cTaTbu 38 KOHBEHIMH OTHOCUTEIBHO CpOKa
npeacTaBieHus 3anpoieHHbiXx EBponeiickum Cy1o0M MaTepHraioB.

105. OcHoBHoI nenbto cratbk 34 KonBennuu sBisiercst odecnedeHue 3¢GhHEeKTHBHOTO
OCYUIECTBIICHUS TpaBa Ha Mojady >KanoObl. B 1aHHOM [ieie HUYTO He yKa3bIBaeT Ha TO, YTO

AMEJI0 MECTO KaKOoe-JIM0O BMEIIATEILCTBO B ImpaBO 3adBUTCIBHUIBI Ha IOJady
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WHAMBHUIYAIbHON KaloObl Kak IMyTeM BMeEUIaTeIbCTBA B €€ Mepenucky ¢ EBponeiickum
CynoM wiu ¢ Tpe[CTaBUTENIEM €€ MHTEPECOB B KOHBEHIMOHHBIX OpraHax, TaKk M IIyTeM
OKa3aHMs MPSAMOTro JaBJICHUS Ha 3asBUTeNbHUILY. EBponeiickuii Cy1 mojlaraer, 4To 3aJepkKa
C TIPEIOCTaBICHUEM 3alPOLICHHOrO MOJIHOTO MaKeTa MaTepUalioB HE CBUICTEIBCTBYET O
BO3HUKHOBEHUU OTJEJIBHOTO BOMPOCA O BO3MOKHOM HapyleHUH ctaTtbu 34 KoHBEHINH.

106. Takum o6pazom, EBponeiickuii Cyp nomnaraer, uto Biactu @P BBIMOIHUIN CBOU
00s13aTeIbCTBA, MPEAYCMOTPEHHBIE cTaThel 34 KOHBEHIIMM W MOAMYHKTOM «a» IyHKTa |

ctatbu 38 KouBeHIINH.

VII. MIPUMEHEHUE CTATBU 41 KOHBEHIINN

107. Cratpa 41 KoHBeHIINH I'IACUT:

«Ecimn Cyn oOwsiBisieT, 4To MMENO MecTo HapyuleHne KOHBEHLIMH WU
[IpoTokonoB k HeW, a BHyTpeHHee IpaBo Bpicokoil [loroBapuBaromierncs
CTOpOHBI AOIYCKACT BO3MOKHOCTDH JIMIb YaCTUYHOTO YCTPAHCHUA HOCJIGIICTBPIP'I
storo HapyueHusi, Cya, B ciydae HEOOXOAUMOCTH, MPUCYKIAET CHPABEITUBYIO
KOMIICHCAIIUIO TOTEPIIEBIIEH CTOPOHE.

108. 3asBuTenpHUIIA HE TPEACTAaBHIIA TPEOOBAaHWUN KOMIICHCAIIMM MaTePHUATbHOTO
ymiepoa.

109. 3asButenbauia Tpedoama 100 000 eBpo B kauecTBe KOMIIEHCAIIUA MOPATBHOTO
Bpena 3a ucuye3HoBeHHe Pycnana AnuxamkueBa. OHa Takxke TpeOoBajia OT BiacTei
Poccuiickoit  ®enepanuu  mpoBecTH 3 (PEKTHBHOE  paccieoBaHUE  OOCTOSITEIIBCTB
MCYE3HOBEHHUS.

110. Bmactm Poccuiickoit ®enepanuu  mosarany  3asBIEHHBIC TpeOOBaHUS
Ype3MEpPHBIMH.

111. EBponeiickuii Cyn oTmMe4aeT, 4YTO B CBSI3M C HCUYE€3HOBEHHEM Pycrnana
AJMxaJKvueBa OH YCTaHOBWII psAll HapyleHui crareu 2, 5 u 13 KonBeniuu. 3asBurenbHuIA
Npu3HaHa >XepTBOMl HapymeHus cratbu 3 KonBenumu. EBpomneiickuii Cyn corjaceH, 4To
3asBUTENBHUIIE NMPUUYMHEH MOpPAIbHBIA BpPEN, KOTOPHII HE MOKET ObITh YCTPAaHEH OJHUM
dakTom ycTaHoBieHHUs HapymieHus. [Ipu Takux oOCTOATENLCTBAX U JIEHCTBYS HAa OCHOBAaHUU
NpUHIMNA crpaBenauBocT, EBponeiickuit Cyn npucyxmaetr 3assutenbHuie 40 000 eBpo

TUTIOC JIFOOBIE HAJIOTH, KOTOPbIE MOTYT ObITh B3bICKAHBI C 3TON CYMMBI.

CyneOHblIe pacxoabl U U3IEPKKH
112. WHTepechl 3asBUTEIbHUIBI TMPEACTABISAIN IOPUCTHI HEMPABUTEIHCTBEHHOM

MpaBO3alIUTHOM opraHu3aiuu «EBporneiickuii IeHTp 10 3aluTe IMpaB YeJIOBEKa —
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Memopuam» (NGO EHRAC/Memorial Human Rights Centre). 3asiButenpHuIla yTBEpKaana,
YTO €€ MPEJCTABUTEIU MIOHECIH CIIeIYIONINE PACXOIbI:

a) 500 eBpo 3a 20 yacoB wucciemoBareabckux padbor B YUeune m Murymerun npwu
CTOMMOCTH OJTHOTO Yaca paboTHI B pazMepe 25 eBpo;

b) 400 eBpo B KauecTBE KOMIICHCAIIMN PACXOJI0B HA TPOE3]T IJIsl JIMII, pa0OTABIINX «B
oJiey;

c) 2250 eBpo 3a 45 uacoB pabOThl IOPUCTOB B T. MOCKBE IO COCTaBJIEHHUIO
IOPUINYECKUX JOKYMEHTOB, IipeacTaBisieMbix B EBponeiickuii Cya u Bo Biactu Poccuiickoin
denepanun, P CTOUMOCTH OJHOTO Yaca paboTel B pazmepe 50 eBpo;

d) 1000 ¢dynToB crepiuaroB 3a 10 yacoB ropuanueckoi pabOTHl aaBoKaTa U3
Coenunennoro KoposeBcTBa mpu cTOMMOCTH OAHOTO 4aca pabotsl B pasmepe 100 ¢yHTOB
CTEpPJIMHIOB.

113. Bmactu Poccuiickoit ®Denepariii OCIIOPHIA Pa3yMHOCTh W OOOCHOBAHHOCTH
TpeOyembix cyMM. OHHM Takke BO3pakajJd MpPOTUB TpeOOBaHUS MpeICcTaBUTENEH
3assBUTEIBHUIIBI O MIEPEBOJIE CyMMbI KOMIIEHCAIIUU CY/IEOHBIX PACX0JI0B HEMOCPEACTBEHHO Ha
X 0aHKOBCKHUH CYET.

114. Espomeiickuii Cyn IOJDKEH, CHadajga, YCTaHOBHTh, OBUIM JIM PacXoabl U
U3JIEP’)KKH TTOHECEHbI 3asBUTENIbHULIEH B JEHCTBUTENILHOCTH UM, BO-BTOPBIX, OBUIM JIU OHU
HeooxogumeiMu (cM. IToctanoBnenue EBpomeiickoro Cyma mo aenmy «MakKepp u apyrue
npotuB CoegumHenHoro KoponesctBay (McCann and Others v. the United Kingdom) ot
27 centsops 1995 r., Series A no. 324, p. 63, § 220).

115. Empomeiickuii Cyn OoTMEYaeT, 4TO C CaMOro Hadaja PacCMOTPEHHUS >KaToObI
MHTEPEChl 3asBUTEIBHUIBI MPECTABIISIN IOPUCTHl HEMPABUTEIHCTBEHHON MPABO3AIIUTHON
opranuzanuu «EBpomeiickuii meHTp mo 3ammTe mpaB uenoBeka — Memopuam» (NGO
EHRAC/Memorial Human Rights Centre). EBpomneiickuii Cya yOexeH, 4To NMpUBEICHHbIE
BbIIlIE CTaBKM CTOMMOCTH pabOT SBIAIOTCS pa3yMHBIMH M OTPa)XkalOT PacXoJbl,
JENCTBUTENHEHO MOHECEHHBIE TPEICTABUTENSAMU 3asBUTEIbHUIIBL.

116. Kpome TOro, ciemyer YCTaHOBUTb, OBUIM JIM PacXojbl, TIOHECCHHBIC
3asBUTEIIBLHUIICH HA TPEIICTAaBUTEIBCTBO €€ MHTepecoB, HeoOxoauMmbiMu. EBponetickuit Cyn
OTMEYAET, YTO JeJI0 ObUIO JOBOJIBHO CIIOXKHBIM, BKIIOYAJIO B ceOs McCae0BaHUE OOMBIIOTO
KoJM4yecTBa (PaKTUYECKUX M MHUCbMEHHBIX J0Ka3aTeNIbCTB, BKIIIOUAs MaTepHUajbl YTOJIOBHOTO
nena, U TpeOoBajo MPOBENCHHS OOJBIION HCCIEAOBATEIIBCKONM pPaOdOThl M TOATOTOBKH.
EBpomneiickuii Cyn Takke OTMEYaeT, 4YTO OH IMPAKTUKYET MPHUCYKIECHUE KOMIICHCAI[UU
CyeOHBIX pacXoJIOB U H3JACPKEK C JaJbHEHIEH BBITUIATOM HEMOCPEICTBEHHO Ha CYET
MpeACTaBUTENeH 3asBuTens (cM., Hanpumep, [locranoBnenue EBpormetickoro Cyna mo aemy
nmo gaeny «Towmxy mnportuB Typmum» (Togcu v. Turkey) or 31 wmas 2005r.,
xanoba Ne 27601/95, § 158, IlocranoBnenue bonwimoii [Tanater EBponeiickoro Cyna mo aemy

«HauoBa wu gapyrme mporuB bonrapum» (Nachova and Others v. Bulgaria),
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xano0er Ne 43577/98 wu  43579/98, ECHR 2005-VII, § 175, wm mpuBeneHHEO BBIIIE
[TocranoBnenue EBponerickoro Cyna no neny «MmakaeBa nmpotuB Poccuiickoit @enepanum
(Imakayeva v. Russia).

117. Tlpu Takux OOCTOATENHCTBAX M MPUHUMAs BO BHUMaHHWE JETad TpeOOBaHUU
3asBUTENbHULBI, EBponeiickuii Cy NMpUCYKIaeT CIEAYIOUME CYMMBI 10 JAHHOMY IYHKTY:
3150 eBpo u 1000 ¢(yHTOB CTEpJAWMHTOB, HCKIIOYass JII0OOW HalIOr Ha J00aBICHHYIO
CTOUMOCTbH, KOTOPBIA MOXET OBITh B3bICKaH C 3TUX CYMM, MOJJIeXKAIlle B CyMMe NIEPEBOY B
GyHTBI CTEpJIMHIOB W HANpaBiICHUIO Ha CYET NpeACTaBUTeNed 3asBUTEIbHHUIIBI B
Coenunennom KoponeBcTBe, yKa3aHHbBIN 3asBUTEIBHULICH.

118. EBponerickuii Cya cdesn yMECTHBIM, YTO MPOIEHTHAsl CTaBKa MPU MPOCPOUKE
TJIaTe)Xeu JT0oKHAa OBITh YCTAaHOBJICHA B pa3Mepe MPenelbHON TOJ0BOM MPOIEHTHON CTaBKH

o 3aiiMam EBporneiickoro meHTpaabHOTo OaHKa III0C TP MPOIEHTA.

Ha ocHoBanuu uznoxxenHoro Cy €1IMHOTJIACHO:

1) omxnonun mpenBapuTeIbHBIC BO3paKeHH BiacTeil Poccuiickoit denepanuu;

2) nocmano6un, 4TO UMEJIO MECTO HapyuleHue craThd 2 KOHBEHIMU B OTHOIICHUU
rcue3HoBeHMs Pycnana AnnxakueBa;

3) nocmanosun, 9TO0 WMEJIO MECTO HapylieHue ctatbu 2 KOHBEHIIMM B CBSI3U C
HernpoBeAeHHEM 3(PGEeKTUBHOTO paccieoBaHus OOCTOATENbCTB HCYE3HOBEeHMsI Pycnana
AnuxamKuena;

4) nocmanosun, 4TO OTCYTCTBOBAJIO HapylieHue craThi 3 KOHBEHIIMU B OTHOIICHUU
[mpenmonaraeMoro| OTCYTCTBUS 3alllUTBl ChlHA 3aSBUTEIBHUIIBI OT OECUYENOBEYHOIO WIIU
YHIDKAIOILIETO JJOCTOMHCTBO OOpaIlleHus;

5) nocmawnosun, 4TO HE BO3HUKAET OTIEJIBHOTO BOIPOCAa O HApYLIEHUH CTaThu 3
KonBeHIuu B CBSI3U € pacciaeioBaHUEM Kajo0 Ha KeCTOoKoe oOpalleHue;

6) nocmanosun, 9TO UMEIO MECTO HapylieHue ctaTbi 3 KOHBEHIMM B OTHOILIEHUU
3assBUTEIbHULIBL;

7) nocmanosun, 9TO UMENO MECTO HapylleHue ctaTbi 5 KOHBEHIMM B OTHOILIEHUU
Pycnana Anuxamxkuena;

8) nocmanosun, 9T0 UMENO MeCTO HapymieHue cratbi 13 KoOHBEHIIMM B OTHOIICHUH
npeanonaraeMbeIX HapyuieHuil ctatei 2 u 3 Konpenuuu;

9) nocmanosun, YTO HE BO3HUKAET OTIEIBLHOTO BOIMpOCa B paMKax cratbu 13
KonBeHIMM B CBSI3M C peAnoiaraeMbIM HapyleHrueM ctatbu 5 KoHBeHIuy;

10) nocmanosun, 9T0 OTCYTCTBOBAJIO HAPYIIIEHUE MOAMYHKTA «a» MyHKTa 1 cTtaTthu 38
Kousenmmu;

11) nocmanosun, 4ro OTCYyTCTBYEeT HEOOXOJUMOCTh B OTAEIBHOM pPAacCMOTPEHUU

XKao0bl 3asBUTEIILHUIIBI HA HapymieHne cratbu 34 KonBeHuy;



29

12) nocmanosunr:

(a) uro ["'ocymapcTBO-OTBETUMK 005I3aHO B TEUEHUE TPEX MECSIIEB CO JHS BCTYILICHUS
[ToctaHoBieHUs B 3aKOHHYIO CHJIYy B COOTBETCTBMM C NYyHKTOM 2 cTtaTbu 44 KoHBeHIMUM
BBITUIATUTH 3aSBUTEIBHUIIE CIEAYIOUINE CYMMBI:

(1) 40000 (copok TBICSAY) €BPO B KadyeCTBE KOMIICHCAIIMM MOPAJIHHOTO BpEna,
MoJJIeKale MepeBoly B poccuiickue pyOiH 1Mo Kypcy Ha JeHb BBIILIATHI;

(1) 3150 (tpu ThICAUM cTO TATHAECAT) eBpo m 1 000 (omna ThIcsua) (PyHTOB
CTEpJIMHTOB B KayeCTBE KOMIIEHCAIIMM CYIEOHBIX DPACXOJOB M H3JEPXKEK, MOAJIEKAIIUEe B
CyMMe€ NepeBOAY B (PYHTHI CTEPIMHIOB 10 KYpCY Ha JI€Hb BBIIUIATHI U HANPABICHHUIO HA CUET
npeacraBuTeseH 3asBuTenbHULBI B CoequHeHHOM KopolieBCcTBe;

(1i1) 1F0OBIE HATIOTH, KOTOPBIE MOTYT OBITh B3BICKAHBI C ITUX CYMM;

(b) 94TO MO WCTEUEHHM YKA3aHHOTO TPEXMECSYHOTO CpPOKa M 10 IPOU3BEICHUS
OKOHYATEJIbHOM BBITUIAThl Ha YKa3aHHbIE CyMMBbl HAUMCISIETCS MPOCTOM MPOLIEHT B pa3Mepe
MpeACIbHONM TOJIOBOM KPEIUTHOM CTaBKH EBPOINEWCKOro IEeHTpaJbHOrO OaHKa IUTIOC TPH
MPOLIEHTA;

13) omxnonun ocTaBIIyIOCS 4YacTh TPeOOBAaHWUN 3asSBUTEIBHUIIBI O CIPaBEIJINBON

KOMIICHCAlluu.

CoBepIieHO Ha aHTJIMHUCKOM SI3bIKE, U yBeloMJieHHe O [locTaHOBIEHHHM HAMpPaBJIEHO B
nucbMeHHOM Buje S uronst 2007 . B COOTBETCTBHMM C IMyHKTamMu 2 W 3 mpaBwia 77

Pernamenta Cyna.

Cépen HWJIBCEH Xpucroc PO3AKHUC
Cexperapp Ceknuu Cyna IIpencenarens Ilanater Cyna



