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MpoTtoKkon 15 K EBponeitckoit KoHBeHL MM O npaBsax
4yesioBeKa He [0/13KEeH NPUBECTU K ocnabneHuto
CUCTEeMbI 3aLMUTbI NPaB YesoBeKa

B cBA3M C OTKpbITMEM ANA NOANMUCAHNA FrOcygapcTBaMmM-y4acTHMKamm CoseTa EBponebl MNpoTokona 15 K
EBponelickon KoHBeHUMM O npaBax u4enoBeka «MexayHapogHaa amHuctua», LeHtp AIRE,
EBponericknin LeHTp 3awmTbl Npas YenoBeKa (EHRAC), XenbCUHKCKMIA doHA NpaB YesioBeka, XbtoMaH
Palitc Botu, WHTepalitc, MexayHapoaHaa Komwuccusa topuctos, JUSTICE, MNpaBoBas MHUUMATMBA
«OTKpbIToe 06wecTBo» M REDRESS xoTenn 6bl NoAYepKHYTb HEAOMYCTUMOCTb OC1abneHns cucTemsl
KoHBeHUMM 1 3awuTbl NpaB 4yenoBeka B EBpone B pesynbraTte MPUHATUA NOMNPaBOK K KOHBeHUuW,
npeayCMOTPEHHbIX 3TUM [poTokosom. MNMognucasimeca opraHn3aunm xotenm 6ol HAMOMHUTb O TOM,
4yTo KOHBEHUMIO cneayeT MHTEPNPETUPOBATb B COOTBETCTBMM C €€ Lie/Ibio U Ha3HAaYeHUEeM, a TaKXKe C
YY4ETOM TOro, YTO OHA MNPeACTaBnseT CcoboN MeXAYHaApPOAHbIM [0roBop, NPUHATBIM C Lenbto
3¢ deKTMBHOM 3aLMTbI NpaB yenoBseKa . [Ona noarsepKaeHUA UM NPOACHEHUA HEOAHO3HAYHbIX MeCT

! Benckasn KoHBeHLMA 0 NpaBe mexayHapoaHbIx forosopos, cT. 31(1); Hirsi Jamaa and others (Xupcu [dxamaa u
dpyaue) v. Italy, European Court of Human Rights, Ne 27765/09, peweHnwue (Bonbwasn MNanara) ot 23 despans 2012
r., n.171; Witold Litwa (Bumoned /lumea) v. Poland, European Court of Human Rights, Ne 26629/95, pelueHune ot
4 anpena 2000 r., nn. 58-59.
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NoAroToBUTENbHBIM MaTepuanam (travaux préparatoires).

A.- Monpaska K npeambyne KoHseHuuu: Tonbko Cya Bnpase onpeaenatb Haauume u
cTeneHb cB0604bl YCMOTPEHUA rocyaapcTse

B xome OpalTOHCKMX NEPEroBOPOB HAlUM OPraHU3aLMM PELINTENIbHO BbICKa3blBasUCb MPOTUB
npeaoXKeHWn, HanpaB/ieHHbIX Ha BHeceHWe B KOHBEHLMIO U3MEHEHMN, KOoTopble npueenn 6bl K
BK/IIOYEHUIO B €e  TeKCT MNPUHUMNOB  CyaebHOM  WMHTepnpeTauuu, BbipabOTaHHbIX B
nNpaBonNpUMeHUTENbHON nNpakTuke Cypa, K KOTOPbIM OTHOCUTCA WM MPUMEHSIEMbIA MM MPUHLMN
cB0oboAbl yCMOTPEHUA. Mbl MPMUBETCTBOBANMN AOCTUTHYTbIA HAa BPaiTOHCKOM KOHPEPEHLMUN KOHCEHCYC,
COrnacHo Kotopomy ntobas monpaBka B maTepuanbHble NonoKeHna KOHBEHLUMM, Kacatowanaca 3Tmx
NPUHUMNOB, NOANEXNUT OTKAOHEHMI0. OAHAKO Mbl Bbipa3nanm 06eCNOKOEHHOCTb B CBA3W C NPUHATLIM
Ha KOHdepeHUNN pelueHnem O BHECEHUM OTCbIIKM K 3TUM NpuHUMNam B npeambyny KoHseHuWM, a
TaK)Ke B CBA3W C TEM, YTO B Hell Ha3BaHbl MWL NPUHLMNbI cBOOOALI YCMOTPEHUA 1 cybcuamapHocTm
bes YNOMUHaAHMA O ApPYyruxX, He MeHee BaXXHbIX NPUHUUNAX UHTepnpeTaunu, Bblpa6OTaHHbIX n
npUMeHAEMbIX Cyp,oma.

XoTs Mbl nonaraem, 4yto TekcT cT. 1 lMpoTokona 15, BBogAwein B npeambyny KoHBEHUMM HOBbIN
naparpad, Bbivrpan 6bl oT 6osee TOYHOM ¢opmynmpoexm4, Mbl, TEM HE MeHee, NMPUBETCTBYEM
copepKaleecs B 3TOM MOJIOKEHUN HAaNMOMUHAHWE O HAZA30PHOM XapakTepe opucaukumm Cyaa n tem
cambIM - npu3HaHue, yto Cya NO-NpeXHeMy ABAAETCA eAUHCTBEHHbIM MHCTUTYTOM, obnagatowmm
NOJIHOMOYMAMMU NO oOnpefeneHuto, BblpaboTKe U MPUMEHEHUIO TaKMX WHCTPYMEHTOB cyaebHou
MHTepnpeTaLmn, Kak NpuHUMN csoboapl yCMOTpeHVIﬂs.

YTO KacaeTca COAep’Kallerocs B TEKCTe 3TOrO MOJIOKEHUA YMOMUHAHWUA O NpUHUMMNE CcBOBOAbI
YCMOTpeHUA, TO M3 [OACHUTENbHOTO AOKAada K [poTokony 15 o4eBMOHO, 4YTO B 3ambicen
pa3paboTyMKOB BXOAMIO AOCTUNKEHME «COMTAaCOBAHHOCTM C MPUHUMMOM CBOBOABI YCMOTPEHUSA B TOM
BMAE, KaK OH 6bln BbipabotaH Cy4OM B MPaBOMPUMEHUTENLHON MpakTuke»®. Tem cambim
NoATBEPXKAAETCA, YTO LeNlb U HasHayeHuMe HOBOro naparpada, BHOCMMOrO B TEKCT npeambynbl K
KOHBEHUMM, COCTOAT NnWb B TOM, YTOBbl 0603HAUMTb MPUHLMN CBOBOAbI YCMOTPEHMA B TOM BUAE,
KaK OH 6bi/1 BbipaboTaH CyoM B ero NpaBonpuUMEHUTE/IbHOM NPaKTUKE, @ HE B TOM, YTOObI KaK-11Mbo
MOAMOULMPOBATL 3TOT MHCTPYMEHT CyaebHOW WMHTeprnpeTaumn. AHANOTMYHOE TOJIKOBaHWE MOXKHO

2 Hirsi Jamaa and others v. Italy, Tam e, n..171; BeHckas KoHBeHLMA O NpaBe MeXAyHAapOAHbIX AOTOBOPOB, CT.
32.

* B TOM YMCAE MPUHLMN COPaSMEPHOCTU, MPUHLMM MHTEPMPETaUMM KOHBEHLMM KaK MBOTO WHCTPYMEHTA M
NPUHLUMN AUHAMUYECKON M IBOIOLMOHUPYIOLWE MHTEPNPeTaLMK; a TaKKe MPUHLMM, COrIacHO KOTOPOMY NpaBa
OO/MKHbI BbITb NPaKTUYECKMMU 1 9DDEKTUBHBIMM, @ HE TEOPETUYECKUMU U UAIHO30PHBIMU, U MPUHLMM, COTNACHO
KOTOPOMY CamMas CYLLIHOCTb NPaBa HUKOTAQ He A0/KHA NOBPEXKAATLCA.

* cm. OTkpbiToe nucbmo oT 15 anpena 2013, koTopoe nognucann «MexxayHapoaHaa amuHuctma», LleHtp AIRE,
EBponenickuii LeHTp 3aLwmnTbl Npas yenoseka (EHRAC), XenbcMHKCKMIT GOHA NpaB YenoseKka, XbtomaH Paiitc Boty,
NHTepanTc, MexayHapoaHaa komuccua topuctos, JUSTICE, MpasoBaa nHuumatmea «OTKpbIToe 06WecTso» u
REDRESS: Draft Protocol 15 to the European Convention on Human Rights: a reference to the doctrine of the
margin of appreciation in the Preamble to the Convention. Open letter to all member states of the Council of
Europe, onybanKkoBaHo no agpecy http://www.amnesty.org/en/library/info/IOR61/006/2013/en

> Kpome TOro, 3T0 COOTBETCTBYET OrOBOPEHHOCTAM, AOCTUIHYTbIM B BpaiiToHe, cm. High Level Conference on the
Future of the European Court of Human Rights — Brighton Declaration, n. 12(b),
http://www.echr.coe.int/Documents/2012 Brighton FinalDeclaration ENG.pdf, rae noaTsepikaaerca, uyTo
npuHumMn cybcnamapHocTi u cBoboapl YCMOTpeHMA caefyeT MOHMMaTb B npegenax, onpeaeneHHbIX
npaBonpuMMeHUTeNbHOW NpakTukon Cyaa.

® «B KoHeL, TekcTa npeambybl KoHBEHLMM Bbin A0GABNEH HOBBIN NYHKT, COAEPKALUMA YTOMUHAHME O NPUHLMME
cybcuapapHocTi 1 cBobose yCMOTPEHUA. ITOT NYHKT NPU3BaH NOAYEPKHYTb MPO3PAYHOCTb U AOCTYMHOCTb 3TUX
XapaKTepUCTUK cucTeMbl KOHBEHLMM UM COMNAcoBaHHOCTb MX C MpuHUMNOM cBoboAdpl YCMOTPeHMs,
BblpaboTaHHbIM B NpaBonpumeHuTeIbHOM NpakTnke Cyaa» (Protocol No.15 amending the Convention for the
Protection of Human Rights and Fundamental Freedoms — Explanatory report, CM(2012)166 add, n. 7).
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BbIBeCTN M3 mHeHun Cyaa un MNACE otHocuTenbHo lMpoTokona 15." B oTHOWeEHMM nocneaHero, Kpome
TOro, cfieayeT OTMeTUTb, YTo B Mpeambyne K MpoToKony 15 copepRuTca Npamas OTCbIJIKa K MHEHUIO
MACE.

3Tn anemeHTbl travaux préparatoires K MpoTokony 15 HeaBYCMbICIEHHO MOATBEP}KAAIOT, UTO HOBYIO
npeambyny K KoHBeHUMM cnefsyeT MOHMMATb B KAKOYE 3aKpenuslielcs npaktuku Cyga no
NPUMEHEHUIO BbIPAaBOTAHHOrO MM MpPUHUMNA cBOBOAbI YCMOTPeHUA. B cBA3M C 3TUM cnepyet
yuuTbiBaTb, YTO, HECMOTPA Ha TO, 4TO, COrnacHo npaktnke Cypa, rocydapCTBEHHble CTOPOHbI
nosib3yloTca onpeaeneHHon cBO6OAON YCMOTpeHWs (Mepa KOTOPOM 3aBUCUT OT KOHKPETHbIX
06CTOATENBCTB) B CBA3U C NMPUMEHEHUEM HEKOTOPbLIX NpPaBs, rapaHTMpOBaHHbIX KOHBeHUMeN, Ta e
NPaKTUKa OAHO3HAYHO MOATBEPNKAAET, YTO 3TOT MPUHUMM MPUMEHUM He KO BCeM npasam (uMawu
acnekTam TaKoBbIX), 3aKpenseHHbIM B KoHBeHuMW. Onpegenss npegenbl cBo60Abl YCMOTPEHMA
rocyapcTB-y4aCTHUKOB NPU NPUMEHEHUN ONpeaeneHHbIX NPaB WAM acneKToB NpaB, YCTaHOB/IEHHbIX
B8 KoHBeHuunK, Cya B HEKOTOPbIX CAYy4aAX CYMTAET ee LUMPOKON, @ B HEKOTOPbIX — yY3KON. YTo KacaeTcA
camoro ee cywectBoBaHus, To Cya Bcerga coriawanca ¢ Tem, YTo NpuMHLMN cBoboabl yCMOTpPeHUA K
HEKOTOpPbIM MpaBaM WM WX OTAE/bHbIM acMeKTam He NpUMeHMM BoObLe — 3TO OTHOCKTCA,
Hanpumep, K Npasy He MoABEPraTbCA MbITKAM WM MHBIM BMAAM KecTokoro obpaiweHusa. Hosbi
naparpad k npeambyne K KoHBeHUMYM cnegyeT TOIKOBaTb B COOTBETCTBUM C 3TOW TPagULUMEN.

B.- U3meHeHue cpoKoB obpaweHua B Cya: HapyweHue npuHuuna 3dpdekTuBHOro
B[OCTYN 3asaBUTENE K CpeaCcTBY NPaBOBOiA 3aLUTbl HEA0MNYCTUMO

Mbl coxKaneem 0 NMPUHATOM rocyAapCTBamMM pPeLleHnn B NOJb3y COKPaLLEHMUS LEeCTUMECAYHOrO CPOKa
obpauweHus B Cya. ITo npepsioxKeHne 6biN0 MPUHATO, HECMOTPS HA OTCYTCTBME [OCTAaTOYHOro
BPEMEHW Ha OCMbIC/IEHME Er0 BO3MOXKHOIO BIMAHWUA HA 3aABUTENEN, Ha KAYecTBO Kasiob no cyLLecTBy
M Ha gencTeeHHocTb paboTbl Cyaa.

Bo MHOTUX OPUCAMKLUMAX CPOK Ans obpauweHnsa B Cya MMeeT peluatollee 3Ha4YeHne, U B 0COBEHHOCTH
Tam, rae 3assuTeneil He MHPOPMUPYIOT 06 OKOHYATENBHOM PEeLeHMU HALMOHaNbHOIO cyda Uau
nHbopmupytoT ¢ 60s1bLoN 3aaepKKo. COKpaLLLEHME STOr0 CPOKA MOKET HaHeCTU 0CObeHHbIN yLiepb
B TaKuMx genax. Kpome Toro, NoTeHUMaNbHbIM 3afBUTENAM C/edyeT NpefocTaBiATb AOCTaTOYHO
BPEMEHU ONS MOATOTOBKM Kanobbl B Cya, B TOM 4YMC/le Ha MOWMCKM HaA/IEKALUMX tOPULUYECKUX
KOHCYy/NbTauuii M nomown. CoKpalleHne cpoka, B TeYEHME KOTOPOro »KepTBbl MOTyT 0bpaTuTbca ¢
’Kanobon, C WeCTM [0 4YeTbipex MeCALEB COOEPKMT B cebe CepbesHbli PUCK UCKNOYEHUS NinL,
NPOXMBAIOWMX B OTAANEHHbIX PAMOHAX, HE MMEeKWMX AO0CTYNa K TakKMM KOMMYHWUKaLMOHHbIM
TEXHONIOTUAM, KaK MHTEPHET, NN, CO CNOXKHBIMU AeflaMU U IOPUCTOB, HE MMEIOLMX LOCTaTO4HOro
onbITa NOAFOTOBKM MAM Nogjaun Kanob B Cyn, a TaKkKe Tex, Yyeil JOCTyn K KBaAMPULMPOBAHHbBIM
IOPUCTam OTPaHUYEH.

HeobxoAMMOo, HaCKONbKO BO3MOXHO, CBECTU K MUHUMYMY itoboe oTpuuaTenbHoe BO3AeNCTBUE STON
nonpasKK Ha CNOCOBHOCTL 3aaBUTeNs 0b6paTnTbea B Cy, B TOM YMCe 33 CYET NPUMEHeHUA cyaebHoi
ANCKpeuun B Tex C/yyasx, Koraa ee OTCYTCTBME MPUBEAET K OTKasy B MpPaBOCyAMM, UAN €CAu B
pe3ynbTate 6yaeT HecopasmMepHO OrpaHMYeHO WAM YHUUTOXEHO MpaBo Ha obpalleHne ¢
UHANBUAYANIbHOW Kanobon.

C.- MonpaBKa B KpuTepuii NpuemMaemMoCTM Ha OCHOBAaHMM «CEpPbe3HOCTU yluepban:
OTKa3 B NPaBOCYyAUU HEAOMNYCTUM

7 European Court of Human Rights, Opinion of the Court on Draft Protocol No.15 to the European Convention on
Human Rights, NPUHATO 6 despana 2013 r., onyba1MKkoBaHO no agpecy
http://www.echr.coe.int/ECHR/EN/Header/The+Court/Reform+of+the+Court/Reports/, n. 4; Parliamentary
Assembly of the Council of Europe (PACE), Draft Protocol 15 amending the Convention for the Protection of
Human Rights and Fundamental Freedoms, Opinion No. 283(2013), npuHaTto 26 anpens 2013 r., onybankoBaHo
no agpecy http://assembly.coe.int/ASP/Doc/XrefATListing E.asp, n. 2.1.



http://www.echr.coe.int/ECHR/EN/Header/The+Court/Reform+of+the+Court/Reports/
http://assembly.coe.int/ASP/Doc/XrefATListing_E.asp

Mbl Bblpa)aem COXajfeHue B CBA3M C peweHvem 06 U3MEHEeHWU KpuTepus MpUemIemocTy,
cofepKaLLerocs B KOHBEHLMM, MyTEM YCTPAHEHUA BTOPOM U3 COAEPMKABLLMXCA B HEM [BYX rapaHTUit .
OCHOBHas UEHHOCTb 3TOW rapaHTMM 3aKakoyanacb B TOM, YTO OHA MNo3BoAAAA M3bexaTb OTKasa B
NPaBOCYAMM, YTO ABMSETCA OCHOBOMO/MAraloOWMM MPUHLMMNOM BEPXOBEHCTBA 3aKoHA. Hanuuue 3Toi
rapaHTMu gencreutensHo obecneunsano OOMKHOE UCCnefoBaHWe fena XoTa 6bl oAHUM cyaebHbIm
opraHom. Kakum 6bl He3HAUMTE/IbHbIM HU Ka3anoCb AE/0, Ba)KHO, TEM He MeHee, He LONyCTUTb
OTKasa B npaBocyaun. OCTaBLUAACA rapaHTUA, COAEP)KaLanca B 3TOM KpUTEPUM MPUEMNEMOCTU HA
OCHOBaHMM «CepPbe3HOCTU ylepba», byaeT NoNE3HbIM MHCTPYMEHTOM B 3TOM OTHOLLIEHMUMU.

D.- M3meHeHMs, BHOCMMbIE B npoueaypy nepegaum gen B bBonbwyio MNanaty:
None3Hblil UHCTPYMEHT YKpenieHna cuctembl KoHBeHuMU

Mbl npuBeTcTByemM nonpaBKy K KoHBeHuuM, npeaycmoTpeHHyt cT. 3 [lpotokona 15, cornacHo
KOTOPOW CTOPOHbI NNLLAIOTCA MpaBa BO3paxKaTb NMPOTMB peLleHWA Nanatbl O nepeaaye PUCAUKLUU
Bonbwoi ManaTe. 3Ta MNonpaBKa PaCWMPUT BO3IMOXKHOCTM Bosbwoii Manatel no obecnevyeHuto
COrNacoBaHHOM MHTEpNpeTauumn U nNpumeHeHus KoHBeHUMU Ha Bcei Tepputopumn CoseTa EBponsi,
TEeM CaMbIM YKPenuB 3alLMTy Npas YesoBeKa B EBpone.

ger. 35(3)(b) ECHR rnacut: «3. Cya obbanseT Henpmemaemon nobyo MHANBUAYANbHYIO Kanoby, NoAaHHYH B
COOTBETCTBUM C MOJIOKEHUAMM CTaTbM 34, eciM OH couTeT, yTo: [..]b) 3aABMTenb He MOHec 3HauMTeNbHOro
ywep6a, ecam ToNbKO NPUHLMM YBaXKEHUA NPaB YeN0BEKa, Kak OHW onpegenieHbl B HacToAwwel KoHBeHLMMU m
MpoToKonax K Held, He TpebyeT PpacCMOTPEHUSA Kanobbl MO CYLWECTBY U M1pU YCA08UU, YMO HA 3MOM OCHOBAHUU He
mMoxcem 6bimb OMKA3AHO 8 PACCMOMPEHUU HUKAKO20 Oesad, Komopoe He 6biao Hadaexauwum obpasom
paccmompeHo 8Hympu20cy0apcmeeHHsiMm cyoom». [poTokonom 15 npeaycMOTPEHO yaaseHue rapaHTuu,
BblAENEeHHOM KYPCUBOM.



