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CoBmecTHble 3amedyaHuna HMO B cBA3M ¢ pa3paboTKon TeKcTa
MpoTtokonos 15 un 16 K EBponeiickon KoOHBeHU UM O 3awiuTe
npas 4yesnoeka  OCHOBHDbIX CBO6OA
Mo pesynbTatam obcyKaeHuns B pamkax DH-GDR u BBuAy 76-ro 3acefaHus pyKoBOAALWEro KOMUTETA
no npaBam 4yesnoBeka MexayHapogHaa amHuctus, LeHtp AIRE, EBPONeNCKU LEeHTP 3alumTbl Npas
yenoseka EHRAC, XenbcuHKcKuin doHA, npaB yenoseka (XPMNY), XotomaH Paiitc Boty, UHTepalitc,

MexayHapogHasa komuceus topuctos (ICJ), JUSTICE, Mpasosaa nHMumatmea «OTKpbIToe obwecTBo»
1 REDRESS cunTaloT HeobxoAMMbIM BbICTYMUTb C HUMKECIeAYIOWMMM 3aMeYaHNAMM.

A.- NMpoekT NpoTtokona 15 k Eeponeiickoii KoHBeHUUN 0 Npasax yenoseka'
YKasaHue B Mpeambyne Ha KOHLENUMIO cBO60ABI YCMOTPEHMA M NPUHLMN cy6cnamnapHocTh®
Mo Hawemy MHeEHWIO, OCHOBOMOMaralowmm NpuUHUMUNOM ABNAETCA coepiKalleecA B CT. 1 NPOEKTa

MpoTokona 15 HanoMuHaHWe 0 HaA30pHOM topucanKkummn Cyaa, a Takke ACHOe YKasaHue Ha To, 4To
CyAa no-npeskHemy ABNAETCA eANHCTBEHHbIM MHCTUTYTOM, YNONHOMOYEHHbIM ONpPeaenaTb, pa3BunsaTb

! [aHHble 3ameYyaHuns NOATOTOBAEHbl Ha OCHOBAaHUK AoKymeHTa DH-GDR (2012) R2 Addendum 1.

> Mbl coxaneem, 4o B OAHHOM MpPeasioKeHUN NOAYEPKMBAIOTCA NPUMHLMMbLI CBOOOALI YCMOTPEHUA W
cybcnamapHocT 6e3 yKasaHuA Ha Apyrve, He MeHee BaKHble, MPUHLMMbI MHTEpPNPeTaLMm, NpumMeHsemble
Cynom, Hanpumep MPUHLKUMN COPA3MEPHOCTU, KOHUEeNUuMto KOHBEHLMU KaK KMBOTO MHCTPYMEHTA W NPUHLMN
ANHAMUYECKOM U 3BOJIIOLUMOHMPYIOLLEN MHTEpPNpPeTaLMM, NPUHLMN NPaKTUYecKoro M 3dpeKkTUBHOro xapaktepa
npas (B NPOTUBOMONOXKHOCTb TEOPETUUECKOMY U U/HO30PHOMY), A TaKKe NPUHLLMMN HEMNPUKOCHOBEHHOCTU CamMoW
CyLLHOCTW NpaBa.



M NPUMEHATb WHCTPYMEHTbl CyAebHOM WHTeprnpetauuu, Hanpumep KoHuenuuto csobosbl
yCMOTpeHMA.

Mbl oTMeYaem KOMMPOMMCCHBIA TEKCT HblHelwHen pedakummn cT. 1 npoekrta lMpoTtokona 15. Xota B
HacTosweln GopmyaMpPOBKe YNOMUHAETCA O HaA30pHON topucamKkumm Cyaa, B TOM YMcae B BONpocax
NPUMEHEHUA TaKUX UHCTPYMEHTOB CyAebHOM MHTEpNpeTaLmm, Kak KoHLenuus ceoboabl yCMOTPEHMUS,
Mbl nonaraem, 4to cT. 1 npoekTa MpoToKkona cnepyeT ycoBepLlUeHCTBOBaTb, YTOObI OHa Honee TOUHO
OTpakana CyTb 3TON KOHUENLUN.

B cT. 1 npoeKTa MNpoTokona 15 cneayeT ACHO yKasaTb, YTO, XOTA, N0 MHeHUto Cyaa, rocyAapCTBEHHbIe
CTOpOHbI 06/134at0T onpeaeeHHOM cBO60A0M YCMOTPEHNA NMPUMEHUTENBHO K HEKOTOPbIM MpaBam no
KOHBEHUMM, He NOANEXMUT COMHEHUIO, UYTO KOHUenuusa cBoboabl YCMOTpeHus Boobuie He
NPUMEHAETCA K HEKOTOPbIM NpaBaM MM UX OTAE/IbHbIM acrnekTam. B aToi cBA3n u B BpaliTOHCKOM
AeKnapauumn n B npoekTe NoAacHUTeNnbHOro goknaga K MpoTtokony 15 npusHaeTca, 4To cylecTBOBaHWe
M pamKkn cBoboabl YCMOTPEHWUA, KOTOPOM MOAb3YHOTCA rOCyAapcTBa, «3aBUCAT [...] OT obcToaTenbcT
Jena 1 xapaKkTepa 3aTpPOHyTbIX NpaB U cBo60a»>. XOTA B HEKOTOPbLIX CNyyasx cBoboga yCMOTpeHus
b6yaet wupokoi, Cya Bcerga Npu3HaBas, YTO B HEKOTOPbIX 06CTOATENbCTBAX CBOOOAA YCMOTPEHUA
rocyZlapCTB Y3Ka, @ K HEKOTOPbIM NPaBam UM acrneKkTam Mnpas He NpYMeHMMa BoobLLe.

Beunay BbllecKka3aHHOro:

e  Mbl NpM3bIBaeM rocygapcTBeHHbIE CTOPOHbI MPUHATL Mepbl K TOMy, 4Tobbl cT. 1 npoekTa
MpoTokona 1 nydywe oTpaxkasa 3aBUCMMOCTb Ha/MYWA U LIMPOTbI CBOBOABI YCMOTPEHUS
rocyZiapcTB OT 06CTOATENbCTB AeNa U 3aTPOHYTbIX B HEM NpaBs v cBoboz,

e COOTBETCTBEHHO, Mbl MNpPU3bIBAaEM [OCYAAPCTBEHHbIE CTOPOHbI BHECTU cregylowme
M3MEHEeHMA B HbIHEWHIoW pedakuuto cT. 1 npoekta MpoTokona 15 (BblgeneHbl XUPHbIM
KypCUBOM):

«YTBep:aasn, 4uTo Bbicokue [orosapusatowpecs CTOPOHbI, B COOTBETCTBUU C
NPUHUMNOM CybCUAMapHOCTU, HECYT OCHOBHYIO OTBETCTBEHHOCTb 3a obecneyeHue
npas 1 cBoboa, onpeaeneHHbIX B HacToAwen KoHBeHuun n MpoToKonam K Heit, u
npu 3TOM B onpeAeneHHblX 06CTOATeNbCTBAX MOrYT M0/1b30BaTbCA HEKOTOPOW
cTeneHbio cBo60Abl YCMOTPEHUA, C YY4ETOM HaA30pHOM topucamKumm EBponeiickoro
Cy/Zia no npaBam YesioBeKa, Y4pesKAeHHOro HacTtosweln KoHseHumeny.

B.- MpoekT NpoTtokona 16 k EBponeiickoii KoHBeHUMUK o npasax yenoseka*

Mbl of0bpaem 1 nogaepKnBaem pelueHue, npuHaToe KomuteTom skcneptom no pedopme Cyaa (DH-
GDR), o Tom, 4TOb6bl He cO34aBaTb HOBbIX KpPUTEPUEB MPUEMIEMOCTVM AOMNOJHUTENBHO K YKe
cojepXalymca B TekcTe KOHBeHUMW®, a TaKkke O TOom, uTobbl No3BoauTb Cyay NPUHMMATbL
npeAcTaBneHus ot No6oi Bbicokoit JlorosapusatoLLeiics CTOPOHbI MK Y4acTHOMo AnLa’.

YTo KacaeTca «npaBa» Ha nogavy I'Ipe,CI,CTaB}'IEHMﬁ, TO, K HallemMmy COXa/leHUKo, HbIHELWHAA peaakuna
cT. 3 npoekta [lpoToKona 16 BBOAUT HepaBHOBECHME MeXAYy CTOPOHAMKM HALMOHANbHOro
pa36MpaTeanTBa B Aenax, rae pAaHHoOe TrocyaapCrteo ABAAETCA O,EI,HOVI M3 CTOPOH TaKoro
pa36MpaTeanTBa. XoTa Mbl cumTaem, 4To B [MpoToKONEe cneayeT YyNOMAHYTb O TOM, YTO BCe CTOPOHbI

* Kak usnaraetcs B n. 11 BpaiToHCKOM Aeknapaummn u npoekte MoAacHUTENbHOrO AoKnaga K MpoTokoay 15 (DH-
GDR (2012) R2 Addendum IV, n. 9).
4 [aHHble 3ameYyaHns 0CHOBaHbl Ha fokymeHTe DH-GDR (2012) R2 Addendum V.

HblHewHWe KpuTepun npuemnemoctn, coaepkawmeca B EKMNY, BnonHe poctatovHbl. B yacTHoCTM,
BO3MOKHOCTb OTK/JIOHATb AIBHO HEOBOCHOBaHHbIe anobbl (cT. 35(3)(a) EKMY) no3sonset Cyay 06baBnUTb Kanoby
WAN ee YacTb HenpuemMnemon B TOM C/y4yae, KOrAa HaUMOHANbHbIM cyAebHbIi opraH 4YeTKo MpPUMEHWUN
KOHCY/IbTaTUBHOE 3aK/t04eHUe U rae NPMMeEHEHME TaKoro 3aK/l0UeHNA YCTPAHAET BCAKOE CYLLECTBO XKanobbl nam
ee yactu. MpumeHUTENbHO K NocneaHemy TpeboBaHMIO BaXKHO NOAYEPKHYTb, YTO KOHCY/IbTaTUBHOE 3aKNtOYeHMe
MOMKET KacaTbCA TO/IbKO HEKOTOPbIX N3 BONPOCOB, NOAHMMAEMbIX B XKanobe.
® Tem cambim KonNupysa npoweaypy, NnpeaycMmoTpeHHyto cT. 36 EKMY.



BHYTPUIOCYAapCTBEHHOrO pa3bupaTesnbCTBa MMEOT MPaBO Ha MNOAAYy MUCbMEHHbIX 3aMevyaHuin u
NPUHUMaATL yyacTMe B CAYLWAHMAX, Mbl OTMEYaeM W MPUBETCTBYEM COLEPIKalLleecs B MpoOeKTe
MoscHUTEeNbHOrO A0KNaAa K MpoTokony 16 yKkasaHWe Ha To, YTO CTOPOHAM BHYTPUTOCYAapCTBEHHOIO
pa3bupaTenbcTea creayeT npeanaraTb NPeACTaBUTb MUCbMEHHBIE W YCTHbIE 3aMeyaHus’.

YTO KacaeTcA y4yacTuAa MOTEHLUMaNbHbIX 3aaBUTeNell B npouenype BblHECEHWA KOHCYbTaTUBHOMO
3aKNIOYEHUA, Mbl MoJslaraem, YTo ciegyeT NpPefocTaBUTb UM CUCTEMY OPUAMYECKON NOMOLLUM ANA
yyactma B pasbupatensctee B Cyae. OTo npeaoctaBut um 3G EKTUBHbIM A0CTyn K npoueaype,
KOTOPaA MHULMUPYETCA HaLUMOHA/NbHbIM CYAOM U MOKET OKa3aTb BaKHOe BO3LENCTBME Ha MCXop,
aena.

YTO KacaeTcs BO3AENCTBMA KOHCY/IbTAaTMBHbLIX 3aKAHOYEHMI, MO HaWemy MHEHMUIO, WHTepnpeTaumsa
npas no KoHeseHuuK, AaHHaA CyoM B TaKOM 3aK/HOYEHUU, AO/KHA HOCUTb 06A3bIBAIOLLMIA XapaKTep
ONA 3anpalmnBalollero cyaebHoro opraHa M B LE/IOM AAs FOCYAApPCTBEHHbIX OPraHOB AaHHOMU
Bbicokon [orosapusatoweiica CTOpoHbl. MO3TOMY Mbl BblPaXKaem COXKaNeHWe B CBA3M C Tem, 4YTO
Komuter DH-GDR coxpaHun noaxon, CoAepsKalmiics B HblHEWHEW pejakuuu cT. 5 npoekTta
MpoTtokona 16, M nonaraem, 4YTO €c/W TaKoe MOJIOXKeHWe OyaeT nogaepskaHo PKMY, 710 B
MNMoAcHUTeNbHOM AoKnage K NMpoTtokony 16 cnepyeTt pasbACHUTL, YTO, B COOTBETCTBUM C HAa3HAYEHNEM
KOHCYNbTAaTUBHbIX 3aK/NIIOYEHMA NO 3HAYUMbIM BONpoCam npumeHeHUA KOHBEHLI,VIVI, dBTOPUTETHAA
nHTepnpeTauna KoHseHumn Cyaom noanexKnT npumeHeHuto scemmn Boicokumm [Jorosapmsatowmmmca
CTopoHamu. B 370l cBA3M B HbIHELWHEN peaakumu n. 28 npoekTta [MoACHUTENbHOro AOKNada cieayeT
6onee ACHO yKasaTb Ha 3To TpeboBaHue.

YTO KacaeTcAa TunNa HaAUMOHANbHbLIX CYyAOB, onpegesieHHbix Bbicokmmun [lorosapusatrowmmmca
CtopoHamu B cooTBeTcTBMM €O CT. 10 npoekTa MNpoTokona 16, TO Mbl C Y40BAETBOPEHNEM OTMEYAEM,
yto B npoeKkTe [1OACHUTENbHOrO [AOK/N3Ja YKa3blBAeTCA, YTO rOCY[apCTBEHHble CTOPOHbI MOTyT
Ha3bIBaTb HaLlMOHaNbHbIE CyAbl, BbIHOCALLME OKOHYaTe/IbHble PeLUeHNA, KOTopble, OAHAKO, He Bceraa
yA0BNeTBOPAIOT TPe6OBaHMIO MCHEePNaHMA HALMOHANbHbIX CPEACTB 3aLMThI.

BBuMAy BblWeCKa3aHHOro:

e  Mbl Npu3bIBaeM rocyapcTBeHHbIE CTOPOHbI NoaAep KaTb peweHne DH-GDR o Tom, 4Tobbl He
£063aBNATb HOBbIX KPUTEPUEB NPUEMIEMOCTU K YIKE COAEPMKALLMMCA B TEKCTe KOHBEHUMH, a
TakxKe nossoauTtb Cyay NPMHMMATL 3amedaHusa oT Aboi BbicokoW [orosapuBatoeiics
CTOPOHBI MM YACTHOTO /InLA.

e Mbl pekomeHayem BHecTM B [POTOKON NONOXKeHWe, npegocTaBnsiowee 3GGEKTUBHYIO
BO3MOKHOCTb BCEM CTOPOHAM BHYTPUIOCYAapCTBEHHOro pasbupatenbctea NpeacTaBAsTb
NUCbMEHHbIE 3amMeYaHna U NPUHUMATL y4acTve B tlobom caywanum B Cyae.

e Mbl peKkomeHOyem MpPeAoCTaBUTb MOTEHUMANbHbIM  3asButensm B Cya  cucTemy
IOpMANYECKOM NOMOLLM, TeM cambim obecneydmB 3PPeKTUBHbIA AOCTyn K npoueaype
BbIHECEHWUA KOHCY/NbTaTUBHOIO 3aKIOYEHWUA, WMHULMMPYEMOW HaUMOHANbHbIM CyAe6HbIM
OpraHom.

e Mbl pekomeHayem BKAOUeHWe B MOACHUTENbHbIN fOKAaL 6osee YETKOro yKasaHMA Ha To,
YTO aBTOpPUTETHaA MHTepnpeTauuna KoHseHuuu, aaHHaa Cyom, LOMKHA MPUMEHATLCA BCEMMU
Bbicokmmu [lorosapmsatowmmmnca CTOpoHamm.

’ DH-GDR (2012) 020, . 20.
8 DH-GDR (2012) 020, n. 8.



