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CoBmecTtHble 3ameyaHua HMO o paspaboTtke
pa3pabotke MpoTtokonos 15 u 16 K EBponeickoi KoHBeHuun
0 3aluuTe NpaB YesioBeKa U OCHOBHbIX cBO60A,

«MexayHapoaHasa amHucTMAY, LleHTp AIRE, EBponeicKuit LeHTp 3almThl npas Yyenoseka (EHRAC),
XenbCUHKCKUIA doHA npas Yyenoseka (XPMNY), «XbtomaH PaiiTc Botu», UHTepaiitc, MexKayHapoaHas
Komuccus topuctos (ICJ), JUSTICE, MpaBoBas uHuumaTMBa «OTKpbIToe obuwectBo» M «Peapeccy»
OTMeYaloT Npoao/Katoleecs obeykaeHue npouecca coctasneHus NMpoTtokonos 15 n 16 (M15 u MN16)
K EBponeickolit KoHBeHUMM O 3aluTe MNpaB 4YesoBeKa, U XoTenn Obl NpeacTaBUTb B CBA3M C 3TUM
cnepylouime 3ameyaHuma.

A.- MpoeKkT MpoTtokona 15 K EBponeiickoit KOHBEHL MM 0 npaBax yenoseka®
1.- YKasaHue B Npeambyne Ha npuHUMUNbI cBO60AbI yCMOTPEHUA U cybcuanapHocTm

Mbl no-npexHeMy 06ecnoKoeHbl TeM, YTO, PELUNB BKAOUNUTL cyaebHble NPUHUMMbI MHTEpNpeTaumm B
TeKcT Mpeambynbl KOHBEHLMW, B HACTOAWEM NPEANONKEHUN BbIAENAOTCA CBOOOAA YCMOTPEHUS U
NpUHUMN cybcngmapHocTh, 6e3 yNnoMMHaAHUA APYrUX, HE MeHee BaXKHbIX MPUHLMNOB MHTeprnpeTaLmm,
npumMmeHAeMbIX Cy,CI,OMZ. Tem He meHee, Mbl YA0OBNETBOPEHDbI TEM, YTO B TeKywem npoekTe cT. 1 15

* 3ameyaHna OCHOBaHbI Ha NPeANOXEHNN, COAEPKaLLEMCA B AOKyMeHTe paboueii rpynnbl GT-GDR-B (2012) R1
Addendum.

? K 3TM NpUHLMNaM OTHOCATCA: MPUHLMM COPa3MEPHOCTU, AOKTPUHA O KOHBEHLIMM KaK «KMBOM MHCTPYMEHTE»
W MPUHUMN OUHAMMWYECKON U 3BONIOLMOHMPYIOWEN WHTepnpeTauuu; MAPWHLMM, COMIAaCHO KOTOpPOMY Mpasa



YNOMMHAETCA O HaA30pHbIX nonHomoumax Cyda M B COOTBETCTBMM € BpalTOHCKMMM
[OTOBOPEHHOCTAMK® pasbAcHAETCA, 4To Cy/ MO-NPEeXHEeMy OCTAeTCA eAMHCTBEHHBIM WHCTUTYTOM,
VUMEIOWMM  NONHOMOYMA  ONpesensaTb, PasBuMBaTb W MPUMEHATb UHCTPYMEHTbI  CcyaebHoM
WHTEePNpeTaLun, Takne Kak NnpuHumn ceoboapl ycmoTtpeHus. Cya NpMMeHseT 3Ty KOHLENUMIO C LLeNblo
NPUMEHEHUA KOHKPETHbIX CTaHAAPTOB KOHBEHLMM K CI0XKHBIM 06CTOATENLCTBAM, KOTOPbIE NONaAatoT
K HEMY Ha PacCMOTpPEeHUE, U HeABYCMbIC/IEHHOE NPU3HAHME U COXpaHeHue cyaebHOoro xapakrepa aTon
POY UMeEeT OCHOBOMO/IAraloLLee 3HayeHme.

Beunay BbllecKkasaHHOro:

e B COOTBETCTBMM C OCHOBOMOJAraloOWMM MNPUHLMMOM, COT/IaCHO KOTOPbIM onpeaesneHune
napameTpoB CybCcMAMAPHOCTM U OOKTPUHbI CBOOOAbI YCMOTPEHUA ABAAETCA OAHOM U3
bYHKUMIM cyaebHOM MHTepnpeTaumm, Mbl NPU3bIBAaEM FOCYAAPCTBEHHbIE CTOPOHbI K TOMY,
yto6bl B [peambyne Cyn ABHbIM 06pa3om MpPM3HABANCA €4MHCTBEHHbIM WMHCTUTYTOM,
HaZeNIeHHbIM NMOJIHOMOYNAMW ONpPeaeNATb, Pa3BMBaTb U MPUMEHATb TaKMe TO/IKOBaTe/IbHble
WMHCTPYMEHTDI.

o [lpeambyna ponKHa OrpaHMYMBaTLCA yTBEPXKAEHMEM 06 06A3aTenbcTBe 3alMTbl NpaB Mo
KoHBEHLMM B COOTBETCTBMW C MPUHUMNAMWU CyaebHOM WHTepnpeTaumn, TaKMMKM KaK
NPUHLMNBI Cy6CMAMAPHOCTU U CBOBOAbI YCMOTPEHUS, TAe 3TO YMECTHO.

e [lepeyeHb NPUHLMMNOB CyaebHOWM MHTEPNPETALUN BCEraa SOIKEH HOCUTb MAOCTPATUBHDIN,
a He McyepnbIBaloLWMIA XapaKTep.

e Cypa 06s3aH BbIHOCUTb BecnpucTpacTHble peleHns no obbiMm BONPOCaM, HaxO4ALWMMCA B
ero paccmoTpeHun. Mostomy Heobxoammo, YTobbl N06ON NOACHUTENbHBIM MEMOPAHAYM K
nonpaBkam B KOHBEHLMIO OTpaykan NpakTuky Cyga B OTHOLIEHMM 3TUX NPUHLMMNOB, a He
COBCTBEHHYIO MHTEPNPETALMIO MW NMOAUTUYECKME 33AB/IEHUS TOCYAAPCTBEHHbIX CTOPOH.

2.- CoKpalueHue cpoKa ans obpauweHus B Cyp,

Mbl B o4epeAHOM pa3 BbICTYNAaem MPOTMB COKPALLEHMA LEeCTUMECAYHOro CpoKa Aaa obpalleHus ¢
¥)anobow B Cya, NOCKO/IbKY 3TO NpeaoXKeHne bblo BHECEHO B OTCYTCTBME AOCTAaTOYHOIO BPEMEHM
Ha OCMbIC/IeHME ero NoTeHLMabHOro BO34EMCTBUA Ha 3asBUTeIei, Ha KauecTBO Kanob no cyLecTsy
1 Ha 3ddeKTnBHOCTL paboTbl Cyaa.

Bo MHOMMxX topUCaAMKUMAX CPOK 0bpalleHns B Cya MMeeT peluatolliee 3HaYeHne, B YaCTHOCTU Tam, rae
3aABuTeNel NMB0 BOOGLLE He YBEAOMAANT O BCTYNUBLIMX B CUAY PELIeHUAX HauMOHaNbHbIX
WMHCTaHUMIA, NMbo AenaloT 3TO C AAUTENbHOW 3azepkKoi. CoKpalleHue CpoKa Ans nofadyu Kanob
HaHeceT 0cobbili ywepb MMEHHO B TakMUX Caydax. Kpome Toro, noTeHuManbHbIM 3asBUTENAM O0/KEH
6bITb NpPeaoCTaBNeH AOCTAaTOUHbIN CPOK AN MNOAroTOBKM »anobbl B Cya, B TOM Yucae AN MOUCKa
HeobxoanMMOoW HPUANYECKO MOMOLIM U KOHCyAbTaumin. CoKpalleHne CpoKa, AOCTYMHOro XepTBam
ANA NoAayn Kanobbl, € WeCTU A0 YeTblpex MecALeB COAepKUT B cebe 60NbLIOI PUCK UCKAOYEHUA
3aABuUTE/IeN, MPOXMBAOWMX B reorpaduyeckM OTAANEHHbIX palioHax, He MMelWwMx AocTyna K
KOMMYHUKALMOHHbIM TEXHOOTUAX (TaKMM KaK MHTEPHET), INL, CO CAOXHbIMW AeNaMu UK OPUCTOB,
MMEIOLLMX HeAOCTaTOuHbIA OMbIT MOAFOTOBKM MAM nogaun anob B Cya, a TaKke vl C
OrpaHMYeHHbIM A0CTYMOM K YCAYram A0CTaTOYHO KBaANGULIMPOBAHHbIX HOPUCTOB.

BeuAy BblleCcKa3aHHOro:

[JOMKHbI HOCUTb MPaKTUYECKU 1 3PdEKTUBHBIN XapaKTep, a He TEOPETUYECKUI U UANIO30PHBIN; U MPUHLMN,
COr/IaCHO KOTOPbLIM HeAOMYCTMMO HapYLLEHWE CaMOW CYLLHOCTU Kakoro-nubo v3 npas.

3 Cm. n. 12(b) BpaiiToHCKO/ Aeknapauyu, B KOTOPOM NOATBEPXAAETCA, UTO MPUHUMN CyBCMAMAPHOCTU K
KoHUenuua cBobodbl YCMOTPEHWUA ciedyeT NOHMMATb B Npejenax, YCTaHOB/EHHbIX MPaBONPUMEHWUTENbHOM
npakTMkoi Cyaa.



e  Mbl npu3bIBaeM rocyJapcTBEHHbIe CTOPOHbI 0becneunTb, YTODObl COKpalleHWe CPoKa A0
yeTbipex MecAUeB B 0653aTe/IbHOM NOPAZKE COMPOBOXKAANOCh HAANEKALUMMM FrapaHTUAMMU,
No3BO/IAIOWMMM B MAKCMMasbHO BO3MOXHOW Mepe YMeHblUTb OTpuuaTesibHoe
BO3JeNCTBME Ha CMocobHoCTb 3asaBuTens obpatutbcs B Cya. B yacTHoOCTM, Takoe
COKpaLLleHne A0IKHO CONPOBOXKAATLCA MPUHATUEM KOHKPETHbIX MOJ/IOXKEHWIA, NO3BONAIOLLMX
PYKOBOACTBOBATbCA CyAebHOM AuCKpeumel B pgenax, rAe COKpalleHUMe CpoKa MOKeT
NMPMBECTU K HecrnpaBesIMBOCTU UK rae ByaeT HecopasmMepHO OrpaHWYeHO WM B OCHOBE
CBOEW NofopBaHO NPaBo Ha UHANBUAYANbHYIO XKanoby.

e Mbl Npu3bIBaemM rocyapCTBeHHbIE CTOPOHbI COXPAHUTb HbIHELWHWUIA TEKCT NpoekTa cT. 8(4)
M15, oTnoxus BCTynaeHMe B CWAY 3TOM MOMNPAaBKM Ha rog, nocine BCTYMAEHWA B Cuay
MpoToKoNa M BKNIOYMB Mepbl MPOTUB ee PEeTPOCNEeKTUBHOrO nNpumeHeHuA. Kpome Toro, B
3TOM MO/IOKEHUWN [O0/IKHO YKa3blBaTbCA, YTO NoMnpaBKa He ByaeT NPUMEHATbCA K Aenam, B
KOTOPbIX HAaLMOHaNbHbIe CPeACTBa 3aLMTbl HbIM UcHepnaHbl A0 ee BCTYNIEHNUA B CUAY.

3.- OTKa3s oT IopuCAMKLMMN M Nepeaaua aen e bonbluyto Nanaty

MbI ropsyo noaaep:KMBaem TEKYLLMI TEKCT NpoekTa cT. 4 15, B KOTOPOM yCTPaHAETCS NPAaBO CTOPOH
BbICTYNaTb C BO3PaXKeHMAMM B C/yyasax, korga lNanaTta »KenaeTt 0TKa3aTbCA OT IOPUCAMKLUN B NOJb3Y
Bonbwoii MNanaTbl.

B.- MpoekT MpoTokona 16 K EBponeiickoii KOHBEHLMM O npaBax yenoseka’
1.- HepaspeleHHble BONPOCbI, NOAHATbIE HA NepBOM 3aceaaHumn paboueit rpynnbl GT-GDR-B

MbI cornacHbl ¢ Cyaom B TOM, YTO B CAy4asaX BbIHECEHWA MM KOHCYJ/IbTAaTUBHOTO MHEHMA NPaBo Ha
5 o

WHAMBUAYANbHYIO }Kanoby orpaHNYMBaTLCA He JO/IKHO . Ype3BblualiHO BaXKHO, YTOObI 3a 3aABUTENEM

BCerAa COXpaHANOChb NpaBo Ha noaayy aena B Cya B cooTBETCTBMM €O CT. 34 EKMY.

HecmoTpAa Ha To, UTO TEKyWMiA TeKCT npoekTa cT. 1(7) MN16 ocTtaBnseT 3a Cyaom onpeaeneHHyo
cBoboay B 06paleHnn ¢ nocneayowein MHANBMAYaNbHOM Xanoboi, 3TO NONOKEHNE HOCUT C/INLLIKOM
OrpaHMYUTENbHbIA  XapaKTep M NPeACTaBAAEeTCA HaM  HeHyXHbIM. [leicTBylolme KpuTepun
npuemnemocTv, cogepskawpeca B KOHBEHUMW, BMOAHE [0CTaTOYHbl. B yYacTHOCTWM, cnocobHOCTb
OTKNIOHATb ABHO HeoboCHOBaHHble Kanobbl (B coosetcTBMM co cT. 35(3)(a) EKMY) nossoante Cyay
06bABUTL XKanoby MM ee YacTb HenpuemaemMon B TeX C/yyasX, Korga HauuoHaAbHbIA cyaebHbIn
opraH fICHO NPUMEHWU KOHCYNbTaTUBHOE MHEHME W rAe B pesy/ibTaTe MNPUMEHEHUs TaKoro
3aK/NIOYEHNA YCTPAHAIOTCA OCHOBAHMUA »anobbl NOAHOCTbIO WMAM B YacTM. B OTHOWeEHUM 3TOro
nocneaHero TpeboBaHMA BaXKHO NOAYEPKHYTb, YTO MHOTAA KOHCYbTaTUBHOE MHEHME KacaeTca /nLLb
HEKOTOpPbIX M3 BONPOCOB, MOAHMMAEMbIX B Kanobe.

BaXXHO OTMETUTb, YTO COXpPaHEeHWe MNpaBa Ha MHAMBUAYANbHYHO Kanoby B COOTBETCTBMM cO CT. 34
EKMY He 3aBMCUT OT BOMPOCOB, OTHOCALLMXCA K BO3AENCTBMIO KOHCY/IbTaTUBHOFO 3aK/AOYEHWUA HA
HaLMOHa/bHble OpraHbl BAACTU U ApYyrMe rocyfapcTBeHHble cTOpoHbl. Kakoe 6bl pewweHne HKU 6blio
NPUHATO B OTHOLIEHUWN OOA3bIBAIOLLErO XapaKTepa KOHCY/bTAaTUBHbIX 3aK/1tOYeHWM, YpesBbluaiHo
BaXKHO, UTO6bI Cyay BCeraa NpefocTaBasnacb BOSMOXHOCTb MCCAeA0BaHMA Kanobbl NO CyllecTsy, C
Y4eTOM KpUTEPUEB NPUEMNEMOCTH, YKe coaeprKawmxca 8 EKMY.

B OTHOWEHUN BAMAHWMA KOHCYNbTATMBHBIX 3aK/OYEHMI Mbl MOJaraem, YTo OHW LO/KHbI 061agaTb
obA3aTenbHOM CUNOM ANA 3anpallMBaloWEro Ux cyaebHoro opraHa, U B bonee WMPOKOM NepcrnekTuse
— ONA OpraHoB rocyAapcTBEHHOW BNACTM COOTBETCTBYIOLLEN BbICOKOW L0OroBapuBatoLLeiica CTOPOHDI.
Ba)KHbIi acneKT, HaXxoA4AWMNCA B COOTBETCTBMM C HAa3HAYEHMEM KOHCYNbTATMBHbIX 3aK/OYeHuli no
CepbesHbIM BOMPOCaM, OTHOCALWMMCA K NpuMMeHeHuto KOHBEHUMM, COCTOMT B TOM, YTObbI

* 3ameuaHmns OCHOBaHbl Ha AOKYMEHTe, NpeACTaBAEHHOM Ha NepBOM 3acefaHuu paboueii rpynnbl GT-GDR-B
Huaepnangamu n Hopserueit (JokymeHt GT-GDR-B (2012) 005)/

> AHanWUTAYecKMt AOKYMeHT Cya O NPeAioeHWAX O PaclUMPEHWM ero KOHCYbTAaTMBHBLIX MOMHOMOYMN,
JOokymeHT Ne 3853038, n. 45.



dBTOPUTETHOE TOJZIKOBaHUE KOHBeHLI,MM, AaHHOEe CyAOM, NPUMEHANOCb BCEMU TOCYAAPCTBEHHbIMU
CTOPOHamMMu.

2.- Opyrue npobnembl, cogepkawmecs B Tekywem npoekre MpoTtokona 16

B OTHOWEHUN WMHCTUTYTOB, KOTOPbIE MOJIy4aT NPaBo 06PaALLATLCA C 3aNpPOCOM O KOHCY/bTaTUBHOM
3aK/IIOYEHUKN, Mbl OTMedaem obcyKaeHwe B pabouei rpynne GT-GRD-B, B xoge KoToporo 6bin10
«OO0CTUTHYTO COr/IacMe O TOM, YTO OT KaXKAoro rocyapcrea notpebyerca onpeaennTs orpaHUYeHHoe
YMCNO HAUMOHANbHBIX CyAebHbIX WHCTaHUMIA nocne npucoeamHeHusa K [pPoTOKoAy M C y4eTom
onpegeneHHbIX orpaqueHmﬁ»G. Mpu onpeseneHnmn cyaebHbIX OPraHoB, KOTOPbIE CMOTYT 0bpalLaTbCs
C 3aNpPOCOM O KOHCY/IbTaTUBHOM 3aK/OYEHMM, Mbl XOTean bbl nogaeprKatb nNpegnucaHue, cornacHo
KOTOPOMY roCyapCTBEHHbIE CTOPOHbI AO/IXKHbI BKAKOYUTbL B 3TOT NepeyeHb Te HaLMOHaAbHbIe Cyabl, B
OTHOLIEHUWN peLleHUA KOTOPbIX HaLMOHaNbHOE 3aKOHOAATENbCTBO He NpeAycmMaTpuBaeT cyaebHbix
cpeacTs 3alWmMTbl. B 3TOM OTHOWeEHUN HbiN0 Bbl BaXKHO BKAOUYUTL HAUMOHANbHbIE CyAbl, KOTOPble
BbIHOCAT  OKOHYaTe/bHble  peLWeHusA, KOoTopble, OAHaKo, He 06A3aTeNbHO  cyuTatoTCA
YA0B/1IETBOPAIOLLUMU MPUHLUNY UCHEepNaHNA BHYTPUTOCYy4apCTBEHHbIX CpeacTB 3aLlUThI.

YTo KacaeTcs Aen, B OTHOLEHUM KOTOPbIX MOXKET 3anpalumMBaTbCA KOHCY/IbTaTUBHOE 3aKN04eHNe, Mbl
noafeprKMBaeMm noaxod, onuparowminca Ha cT. 43(2) KoHBeHLMM, NMOCKONbKY OH mno3soauT Cyay
3aHATLCA AeN1aMM, KOTOPbIE MMEIOT CYLLLeCTBEHHOE BO3AEeNCTBME Ha NpumeHeHne KoHBEHLM K.

MpusHaBas HeobxogumocTb npusedeHus CyZOM OCHOBaHWW [O/1A OTKasa B  BblHECEHWM
KOHCY/IbTaTUBHOTO 3aK/IlOYEHUA, Mbl, TEM HE MeHee, NoAAepKMBaeM MHeHWe, 4To Cyay OO/IKHA BbiTb
npenocTaBNeHO NPABO TAaKOro OTKasa. MopobHasa rMbkocTb Heobxoamma, 4ytobbl nossonuTb Cyay
NPMHMMaTb BO BHMMaHME BCE 3HAuYMMble GaKTOpbl, B TOM 4Yuc/le HeobXoAMMOCTb Hazjexalium
06pa3oM CoxpaHWUTb NPaBO Ha UHAMBUAYaNbHOe obpalueHure B Cya,

B cooTBeTcTBUM C NpeaycMOTPeHHbIM B CT. 36(2) KOHBEHUMM Mbl NoAfeprKMBaem NpeasoxKeHue o
HageneHun Cyaa BO3MOXKHOCTbIO MPUHUMATb K PaCCMOTPEHMIO 3aMeYaHuA TPeTbUX CTOPOH. C yyeTom
NoTEHLMAbHOrO BO34ENCTBUA KOHCY/IbTAaTUBHOIO 3aKNIOYEHMA HA TONKOBAHME U MPUMEHEHUE
KoHBeHLMM, BO3MOXKHOCTb 06paLLeHnA € 3aMevaHNAMM He LO/KHA 3aBUCETb OT TOT0, y4acTBOBAIM /i1
3TW CTOPOHblI paHee B pa3buUpaTenbCTBe Ha BHYTPUIOCYyAAapCTBEHHOM YypoBHe. YTO KacaetcA
3amMeyvyaHun TPeTbUX CTOPOH, HaMpPaBAAEMbIX CTOPOHAaMM B HaLMOHaAbHOM pa3bupaTenbcTBe, Mbl
06eCcnoKoeHbl NpPeasioKeHMEM O HaZeNeHUMM NPaBOM BCTyNaTb B Ae/0 TO/bKO COOTBETCTBYHOLLEE
rocygapctso, MpuM TOM, YTO MNPUHATUE K PACCMOTPEHUIO APYrMX 3aMeyvaHuii ocCTaBaseTcAa Ha
ycmoTpeHve Cypa. Mbl nonaraem, 4to 3TO NpeasioXKeHue MOXKET MPUBECTM K HepaBeHCTBY B TeX
CAyyanx, rae rocyaapcTBo fABAAETCA OAHOW M3 CTOPOH B HaLMOHanbHOM pasbupatenbctse. o
Hawemy MHeHUWlo, B camom TeKcTe [poToKona cregyeT pasbACHUTb, YTO MPAaBOM Ha nojady
3ameyvaHuin 061aaatoT Bce CTOPOHbI HAUMOHAbHOIO pasbupaTtenbcTBa. YTo KacaeTcA NOTEHUMAbHbIX
3aABuUTE/IEN, TO UM [O/MKHA NPEefOCTaBAATbCA OpUAMYECKan NMOMOLb B CBA3M C BEAEHUEM Aena B
Cyge.

HakoHel, Bo nsbexaHue 3afiep:KeK B HaLMOHaNbHOM pa3bupaTenbeTse, HAHOCALLMX yilepb aeny, Mbl
noaaep»mMBaem BKAOYEHME B TeKCT [poTokona 16 YeTKMX M CTPOrMX BPEMEHHbIX pamoK Ans
06pallleHKns ¢ 3anpPocammn 1 NPUHATUA KOHCY/bTaTUBHbIX 3aMeYaHuii.

® pabouas rpynna «B» no pepopme Cyaa, 1-e 3acepanve, GT-GDR-B (2012) R1, paragraph 6(i).



