EBPOIEVCKHUI CY/ IO TIPABAM YEJIOBEKA
(ITepas Cexkius)

Jleso «butnesa u X (Bitiyeva and X) nporus Poccuiickoii ®exepanum»’

(PKanoOsr Ne 57953/00 u 37392/03)
ITocranoBiaenue Cyaa
CrpacOypr, 21 utonst 2007 r.

ITo neny «butmeBa m X mpotuB Poccuiickoit denepamun» Esponerickuii Cyn mo
npaBaMm yenoBeka (Ilepsas Ceknus), 3acenas [lanmaToii B cocraBe:

X.JI. Po3zakuca, Ilpedceoamens Ilaramul,

JI. JIykaupeca,

H. Bauu,

A. Kogsnepa,

X. I'amxuena,

J. InmunsManHa,

C.E. UeGenca, cyoel,

a Taxoke nipu yuactuu C. Hunbscena, Cexpemaps Cexyuu Cyoa,

3acenas 3a 3aKpbITbiMU ABepsiMH 31 mast 2007 1.,

BBIHEC B YKa3aHHBIN JIeHb cienyroniee [loctanoBienue:
ITPOIIE/IYPA

1. Jlemo ObUIO HMHHIMUPOBAHO JBYMs kamobamu: Ne 57953/00 m 37392/03,
NMoJaHHBIMU TNPOTUB Biacteil Poccuiickoit deneparum B EBpomnelickuii Cyn mo mpaBam
yenoBeka (manee — EBpomneiickuii Cym) B COOTBETCTBHH CO cTatheit 34 KoHBeHIIMU 0 3amuTe
MpaB 4YeJlIOBeKa W OCHOBHBIX cB0OOj (manmee — KouBeHmms) rpaxaaHkamMu Poccuiickoit
®enepanun 3ypoii [llapanueHoit butuesoit n X (manee — 3asBurenu) 25 anpens 2000 1. u
21 Hos16pst 2003 T. COOTBETCTBEHHO.

2.  HWurepecbl  3agBUTENEH  NPEACTABIJIA  IOPUCTHI  HEMPABHUTEIbCTBEHHOM
MpaBO3alIUTHOM opraHu3aiuu «EBpomneiickuii I1eHTp 10 3aluTe IMpaB YeJOBEKa —
Memopuaim» (NGO EHRAC/Memorial Human Rights Centre). Bnactu Poccuiickoit

! IlepeBon TekcTa MOCTaHOBJIEHMS MpefocTaBieH penakuued bromnerens Eppomneiickoro Cyna mo mpaBam
9enoBeka. TEeKCT OMyOJNMKOBaH B CIHEIHMAIBHOM BbIMycke «Poccuiickas xponumka EBpomerickoro Cyma» Ne
2/2008.



denepanun  ObUTH  TIPENICTABICHBI  YTIOJIHOMOYEHHBIM Poccmiickoit  ®Deaepanmu  mnpu
EBporneiickom Cyae no npaBam yenoBeka [1.A. JlanteBbim.

3. TlepBas 3asBUTENBHUIIA, CChbUTasiCh Ha cTtatbu 3 W 5 KoHBeHmmu, oOXxanoBaia
KeCcToKkoe oOpallleHne ¢ Hell W He3aKOHHOE COJep>KaHUe MOJI CTpaked B siHBape U QeBpase
2000 r. B mae 2003 r. mepBas 3asBHTEJIbHHIIA ObUTa yOUTa y ce0s JoMa BMECTE C TPEeMs
IpYyTrUMH  YJIE€HAMH CEMbHU HEYCTAHOBJIIEHHBIMM BOOPY>KEHHBIM JIIOAbMH. Bropas
3asBUTENbHUIA, KOTOPAsl SIBISIETCS J10UEPBIO MEPBOM 3asBUTENbHUIIBI, BhIpa3ujia HaMepeHue
noanepxkaTth kanol0y. OHa Takke TMOXajloBalach OT CBOEMO0 HMEHHM Ha HapylleHue
crareit 2, 3, 13 u 34 KoHBEHIIMU B CBA3U C CO CMEPTHIO YJICHOB CBOEH CEMbH, OTCYTCTBHEM
3¢ (dEeKTUBHBIX CPEICTB MPABOBOM 3alIMThl M BMEUIATEILCTBOM B IMpaBO Ha MoJady
WHAUBHUIYaIbHOM 5Ka00BI.

4. Ilnata mpuHsANa penieHue OOBEAUHHUTH MPOU3BOACTBO IO KajgobOaM (myHkTa |
npaBuia 42 Permamenta Cyna).

5. 20 oktsa6ps 2005 r. ITamara npusHaia *aao0bl TPUEMIIEMBIMU TSI PACCMOTPEHUS
IO CYIIIECTBY.

6. [IpoKOHCYIPTUPOBABIIKCH CO CTOpOoHaMH, [laata mpuHsUIa pemennue, 4To He ObLTIOo
HEOOXOAMMOCTH B TIPOBEICHUH YCTHBIX ciymranui (myHKT 3 npaBuia 59 Pernamenta Cyna in

fine®). CTOpOHBI B IICHMEHHOM BH/IE OTBETHIIN HA 3aMEUaHMs JPYT APYTa.
DAKTHBI
I. OBCTOATEJIbCTBA JAEJIA

7. llepBas 3asBHTENbHULIA poawiIack B 1948 romy uw mnpoxkuBaia B CTaHHUIA
Kamunosckast Haypckoro paitona Yeuenckoii Pecriyomuku. 21 mas 2003 r. oHa Oblia yourta B
CBOEM JIOME BMECTE C TpeMsl IPYTMMHU 4YjeHAMU CeMbH. BTopas 3asBUTEIBHUIIA SBIISICTCS
JI0YEephl0 TepBOM 3asBUTENbHUIBI. OHa pomunack B 1976 romy u B HacTtosimiee Bpems
MPOKKUBAET B [ 'epMaHuu, T/Ie OHA TIOMPOCHIIa YOSXKHIIIA.

8. O0cTrosTENHCTBA JIeIa OCTIapUBAIOTCS cCTopoHamMu. BBuay atoro, EBponetickuii Cyn
norpocu Biactu Poccuiickoit denepanuu npeACcTaBUTh KOMTUU ONPEETIECHHBIX IOKYMEHTOB,
KaCaBIIIMXCS KAI00 3asIBUTEIBHUIL. JJOBOIBI CTOPOH KPaTKO M3JIOKEHBI HUKE B pa3zeiie «Ay.
Kpatkoe onucanne 10KyMEHTOB, IPEACTABICHHBIX BiIacTsamMu Poccuiickoit denepanyu, J1aHO

B pasaciic <<B>), a OIMMCAaHUEC MHBIX JOKYMCHTOB — B pa3aciic «C» HIKeE.

2 In fine (nar.) — B KOHIE (npuM. nepesoduuxa).



A. loBoabI CTOPOH

1. Cooeporcanue nepsoii 3asa6umenvhuybl no0 cmpadxcell 6 sneape - gespane 2000 e.

9. IlepBas 3asBuUTENbHUIIA TTpOKMBaNia B ctanuile KanuHoBckas Haypckoro paitona
UYeuenckoit Pecnybnmukm Bmecte ¢ myxkem Pamzanom WnyeBeim u nmeremu: Hapucom
Nnyesbim u X (BTOpas 3asiBUTEIHHUIIA).

10. IlepBas 3asgBUTENbHUIIA 3aHMMAJIACh AKTUBHOW IMOJIUTUYECKON NESITEIHHOCTHIO B

YeueHnckoit Pecriybnuke u ygyacTBOBajga B aHTUBOEHHBIX mpoTecTtax. B 1994 — 1996 ronax ona

paborama B Komurere CcoOmgaTCKUX MaTepel — POCCHUHCKOW HEMpaBUTEILCTBEHHON
OpraHu3aIiHy.
11.  3agBurenpHuibl  yTBepkAaiu, 4to 24 auBaps 2000r.  poccuiickue

BOCHHOCTY AIllUe MPUILIU B JOM MEPBOIl 3asBUTEIBHUIIBI C 1EIbI0 MACTIOPTHON MPOBEPKHU.
[lepBas 3asiBUTENBbHHIIA U €€ ChIH Mapuc MOSICHWIM, YTO MX Macmopra ObuIM CIaHbl Ha
NepeperucTpaluio B MeCTHbI opran Biactd. [lo-BuauMmomy, naHHoe OOBSICHEHHE ObLIO
MPUHATO, U COJIIATHI YIIUTH.

12. 25 saBaps 2000 r. npuOIM3UTENBHO B IIECTh YaCOB yTpa MpuUMeEpHO 20 YeloBeK,
OJIETBIX B BOEHHYIO (hOpMy, HEKOTOpbIE W3 KOTOPHIX OBbUIM B MackaxX, BOUUIM B JIOM
3assBUTENBHUIBL. YeTBEpO U3 HUX, MO-BUAMMOMY, YK€ MPUXOIUBIINE B MPEAbIAYIIHHA J1€Hb,
CKazalld, 4TO COOMPAIOTCsl MPOBECTH MACIIOPTHYIO MPOBEPKY M MpPUKa3aIH 3asiBUTENbHULIE, K
KOTOPOI OHU 0OpaTHIINCH 110 UMEHU, IPONUTH C HUMU B MECTHBIN OTJE)I BHYTPEHHHUX JEJ JIJIS
BBISICHEHHUS CUTyaluu ¢ ee nacnoptoM. CeiHy niepBoi 3asBuTenbHuLbl Unpucy UnyeBy Takxe
MpUKa3aIl UITH C HUMHU.

13. IlepByto 3asBUTENBHUIYY U €€ CbhIHA N0CTaBUIM B Haypckuii BpeMEHHBIA OTIEN
BHYTpEHHUX Jeil. Tam OHM MpoBeNH OKOJO ABYX YacoB, IMOCJIE€ Yero WX IepeBe3Nid B
1301TOp> «UepPHOKO30BOY, T/IE TIEPBYIO 3aBHTEIBHAILY 1 €€ CHIHA Pa3IeIHIL.

14. TlepBas 3asBHUTENbHHIIA yTBEp)KIajda, 4YTO II0 TMPUOBITHHM B HU30JATOP
«YepHOKO30BO» €€ 3acCTaBWIM CMOTPETb Ha JKECTOKOe oOpalleHue ¢ JpyrumMu
3akimoueHHbIMHA. Okos0 60 JenoBek 3acTaBisuid OeraTb OOHaXKEHHBIMHU, JIep)Ka B pyKax CBOIO
OJIeXy, BIOJIb MO KOPUAODPY, AJIMHOIO OKOJO 50 METpoB, B TO BpeMsl Kak COJIJIAThl HUX
n30UBaIH.

15. TlepByto 3agBUTEIBHMI]y 3aCTaBWJIM [0 BeYepa CTOSITh JIMIIOM K CTEHE, C
MOJHATHIMH PYKaMH, ONUpasich 0 creHy. [lomenienue OblI0 HEOTAIIIMBAEMBIM, C Pa30UTHIMU
OKHaMH, U B HEM ObUIO O4YeHb X0JIOAHO. IlepBoii 3asgBUTENbHUIIE HE MO3BOJISIIOCH HU CECTb,

HU Jieub. Beuepom ee momecTuin B Kamepy.

? Kak crieflyeT u3 coiepyaHus HACTOsImero I10CTaHOBIIEH S, CTATyC MECTa COAEPKAHHUS MO/ CTPaeii,
PacCIoJIOKEHHOrO B H.Il. YepHOK030BO, He ObLT omnpeseieH a0 8 geppais 2000 r., Koraa 3To YUPSKICHUE CTAIO
CJIEICTBEHHBIM H30JIsiTOpOM. B anrnumiickom Tekcre [locranoBnenust Eponeiickuii Cyjn Ttaxke usderaer
Ha3bIBaTh TOYHBIA CTATYC pacCMaTpUBaEMOro YUPEXISHHUs, Ha3bIBasi ero «detention facility», 4To 31eCh U Jaliee
OyneT mNepeBOANTHhCS KaK «HM30JIATOP» B €ro OOLIEM CMBICIIE — MECTO OIPaHHYEHHsS CBOOOIBI (npum.
nepegooyUKQ).



16. Kamepa Ne 2, B KOTOpO#i coziepkajiach 3assBUTEIIbHUIIA, OblJIa OYeHb MaJICHHKOH. B
HEell MoMeIlaInch YeThIpe METaUIMYecKue KpoBaTH M yHUTa3. B pa3Hoe BpeMms B kKamepe
COJIEPIKaJIOCh OT TPEX JI0 IECATHU KEHILUH, HHOT/1a OHU ObUTH BBIHYKJEHBI CIIATh 10 OYEPE/IH.
B xamepe Obl10 OYEHB TPSA3HO, OT TyalieTa UCXOAMWIO HEBBIHOCHMOE 370BoHME. OIUH pa3 B
JI€Hb 3aKJIOYEHHBIM BBIAABAJIOCH YETHIPE JIUTPA BOJbI Ha KamMepy M OJHa MOPLHMs €Ibl Ha
TPOUX B TPSI3HOM MOCYyIE.

17. B mnepuon coaepkaHud TOJA CTPpaKel TepBas 3asABUTENIbHUIIA TOCTOSHHO
MOJIBEprajiach YHIKEHUSIM, KaK JKEHIINHA, U KaKk yeyeHKa. COTpyAHUKH U30JITOpa TOBOPUIIU
€il, YTO OHa HE MOKWHET JIaHHOE YUPEKIEHHE KUBOW UTO OHA JUOO CTAaHET CyMacIIeIIeH,
100 MOKOHYUT KU3Hb caMoyOuiicTBoM. HeoTHOKpaTHO 3asBUTEIBHUILY TOJIKAIU U M30MBaIN
npukiagamMu aBToMaroB. OnuH pas, okoiio 3 ¢gespans 2000 ., oxpaHa U30JsITOpa pacHblUIdIa
B KOKAYIO U3 KaMep ra3, OT KOTOPOro y 3aKJIIOYEHHBIX HAYaJICs Kallelb.

18. ITo yTBep>KAeHUIO 3asBUTEILHULIBI, BMECTE C HEH B KaMepe COJIEP)KAINCh OOJIbHBIC
U JeTd. 3asBUTEIbHUIIA SBISAJIACH CBHUJETENEM W30MEHUIN M YHIKEHUHN 3aKIIOYEHHBIX CO
CTOPOHBI COTPYAHUKOB H30JisATOpa. VHOTHA €if ObLIM CIBIIIHBI KPUKH €€ ChIHA, KOTOPOIo
n30MBaIM B KOPUAOPE Mepes ee KaMepou.

19. B nepuoa HaxoxIeHHS B H30JITOpEe «UYEpHOKO30BO» MEPBYIO 3asBUTEIIHHUILY
BBI3bIBAJIM HA JONPOC MPUMEPHO YeThIpe pasa. JIuio, mpoBoauBILIEe AONPOC, HE yKa3ajao HU
CBOET0 MMEHH, HU JIOJDKHOCTH M 3a/1aBajlo BOIPOCHI OOIIEro Xxapakrepa. 3asBUTEIbHULE
3aJaBajiCh BOIPOCHI O , €€ HMMEHHU, MECTe €€ IPOUCXOXKICHMS, MNPUHANJIC)KHOCTH K
onpezieiecHHOMY KJIaHy, HMCIOBEIOBaJia JIM OHA HCJIaM M MoJWjach JU oOHa. Eil Takxke
3aJlaBajIiCh BOIPOCHI, Kacaroluecs «Mapiia Mupa» B I. MOCKBY, B KOTOpOM OHa MpUHUMAlIa
ydacTue, a Tak’Ke O TOM, KTO ero pMHaHCUPOBAJL.

20. TlepBoii 3assBUTEIBHUIIE, CTPAAABIICH OT XOJCIIUCTUTA ITEUYCHU M OOJIC3HH Cep/Ila,
HE OKa3blBajach B IMEPHUOJI COACPNKAHMS MOJ CTpaked KBaIU(PHUIMpPOBAHHAS MEIUIIMHCKAs
nomotib. CocTosiHME €€ 370pOBbsl pe3ko yxyammiock. OauH pa3 oHa ymnajia B 0OMOpOK B
KOpHUJIOpe, M TOJIbKO 4epe3 Tojyaca COTPYAHUKH H30JSATOpa IO3BOJMIN JIPYTUM
3aKJIFOUEHHBIM JIOHECTHU €€ /10 KaMephl.

21. Kak yTBepkaaeT BTOpas 3asBUTEJIbHUIIA, OHAa TMPUHOCWIA B H30JATOP
«YUepHOKO30BO» €1y WM JieKapcTBa JUIsl MaTepu M Opara, HO TOJIBKO JIMIIL HE3HAUUTEIbHAs
4acTh W3 3TOTO TEepeaaBaiach MM, MOCKOJBKY BOCHHOCTYKalue 3abupanu cebe OOoJbIIyio
4acTh NMEPEAAHHOTO.

22. B noarBepxaenue 3asBiaeHuit  3.111. bBuTneBoil OTHOCHUTENBHO YCJIOBUH
comepkaHus B «UepHOKO30BO»  3asBUTEIbHUIBI  NpeacTaBuiau  nokazanus LI,
cojepkaBielics B mepuon ¢ sHBaps mo ¢eBpans 2000 r. B ogHOW Kamepe ¢ TepBOH
3agButenpHuneil. 1. monrBepanna mHbopMalnio 3asBUTEIBHUIIBI OTHOCUTENIBHO YCIOBUMN
COJICpXKaHUs TOJ| CTpaked, M30MEHUU NPYTUX 3aKIIOYEHHBIX, a TaKXe MpoOJjeM MepBOr

3asBUTCIIBHUIBI CO 3J0POBLEM.



23. Kpome TOro, 3asgBUTEIbHMIBI NPEACTABWIA JOKJIQAbl CPEICTB MAacCOBOM
uHbOpMallMl ¥ HEMPaBUTENbCTBEHHBIX IPAaBO3ALIUTHBIX OpraHU3aluii O CHUTyaluud B
n3onsatope «YepHoko3oBo» B koHIE 1999 r. — mavame 2000 1., B KOTOPBIX COOOIIAIIOCH O
HEBBIHOCHUMBIX YCJIOBHSIX COJEPKAaHUS B M30JSTOPE, O MIHUPOKOM PACIIPOCTPAHEHUU MBITOK U
HEHa/JIeXallero oopamnieHust ¢ 3aKioueHHbIMU. OHM Takke MPeICTaBUIN COOTBETCTBYIOIINE
nokymeHThl CoBeta EBpormbl (cM. Himke paszmern «Cy).

24. B cBoux 3amedanusix Biactu Poccuiickoit denepamnuu yTBepKaajid, 4TO NEepBast
3asiBUTEIRHUIA U ee chiH Wnpuc Mayes Obutn 3agepskanbl 25 saBaps 2000 r. Ha OCHOBaHUH
Vkaza Ilpesunenta Poccuiickoit deneparuu ot 2 HOosiOps 1993 r. Ne 1815 o mepax mo
MPEIOTBPALICHUIO OpOASIKHUYECTBA, W HAIMpaBIEHbl B IPUEMHHUK-PACHpeNe/IuTeNb B
H.11. YepHOK030B0O, KOTOPHIN (hyHKITMOHHPOBaT ¢ HOAOPs 1999 . mo despans 2000 r. [leppas
3asBUTEIBHUIIA cojepxanach Tam a0 17 depams 2000 r., korga Obuta yCTaHOBJIEHA €€
JUYHOCTh M €€ NepeBear B OOJIbHUIY B CBSI3U C YXY/IIIEHHEM COCTOSHUSI €€ 370POBbSL.
Bnactu Poccuiickoit ®@enepanuu MOpeacTaBUId  HEKOTOPbIE JTOKYMEHTBHI, KacaBIIHECS
COJIEpKaHUs TIEPBOH 3asABUTEIIHHUIIBI TTOJ] CTpaXkel (CM. HIbke paszael «By).

25. OrtHocuTenbHO cTatyca u3oisitopa «YepHoko30BO» Biactu Poccuiickoit
Oenepanun B aekadbpe 2005 1. coobmmuu, yto a0 8 deBpans 2000 r. OTCyTCTBOBAIH
JIOKYMEHTBI O MPABOBOI CTaTyce 3TOro YUPEKICHHs U YTO IMOJ MPHUEMHHUK-PACIpeIeTUTENb
OBLJIO TIEPEe0OOPYAOBAHO TMOMEIIEHHE OBIBIIETO MTPAPHOTO H30JIATOPAa HCIPABUTEIHHOU
koionuu MIC-36/2. Tlo nadopmanmu Biacteit Poccutickoit denepamum, mpukasom MuHHuCTpa
toctunuu Poccuiickoit @eneparuu ot 8 despans 2000 r. Obul yUpexAeH CIEACTBEHHBIN
M30JISTOP Y TIepeiad B pacnopsikeHue MuHucTepcTBa rocTUINK YeueHcKo# PecyOmmkm.

26. B To xe Bpems Biactu Poccuiickoit ®@enepanuu npeacTaBUiId KOIMUIO MPUKa3a
Munuctpa roctunun Poccuiickoit @enepanu ot 8 aprycta 2000 1. Ne 229, koTopbIM
cnenctBeHHbI u3osaTop M3-4/2 B H.11. UepHOK030BO OBLT Mepeaan u3 BeaeHus MUHUCTEpCTBA
toctuiiun - KaGapmuno-bankapckoin  Pecriyonuku B BefeHune MUHHCTEPCTBA  IOCTHITUHU
Yeuenckoit Pecriyonmuku. Yupexxnenue O0bu10 HazBaHO «M3-14/2». OHO OBLIO paccUWTaHO Ha
150 3aknroueHHBIX (B JOKYMeHTaxX, odopmieHHbIXx B u3omsarope B 2004 u 2005 ropax,

yupexaenne HazbiBaeTcs «M3-20/2y).

2. Oc80002icOeHUe NepBoll 3asa8UMeNbHUYbL U3-N00 CIMPAXNCU U ROCTedVIouue coobimus

27. TlepByro 3asBHUTEIbHHIly TOMeCTUIM B Haypckyro pailoHHYIO OOJBHHILY
17 depans 2000 r. Kak yTBepkmaeT BTopas 3asBUTEIbHHUIIA, €€ MaTh HaxoJuiach Oe3
CO3HAHMUS M Bpayd HACTOSJIM Ha TOM, YTO OHA JOJKHA OBbITh MOMEIIeHa B OOJIBHHUILY AJIst
MHTEHCUBHOIO JeueHus. [lo cioBam mepBoil 3asSBUTENBHULIBI, HA MPOTSHKEHUH HECKOJIBKHUX

HEJIeTh OHA HAaXO0IUJIach B OOJILHUIIE 1TOJ] HAJA30POM BOSHHOCITYKAIIHX.



28. Tlo mHpopmanuu mepBOM 3asBUTEIBHUIBI, B cepeauHe maprta 2000 r. Kk HEHl B
OOJBHUITY TPUXOAWI TPOKypop Haypckoro paiioHa, KOTOpBI COOOIINI 3assBUTEIBHUIIE, YTO
C Hee CHATHI BCe MpebsBICHHbIE paHee 0OBUHEHUS.

29. HavanbHukom Haypckoro BpeMEHHOTO OTJE€jda BHYTPEHHUX JeJI TMEepBOM
3asiBUTEIBHUIE OblIa BhIgaHa crpaBka ot 2 mapta 2000 r., B KOTOPOM yKa3bIBAJIOCh, YTO OHA
«B mepuon ¢ 25 saBaps no 26 dgespays 2000 r. mpoBepsIach OTAEIOM YTOJIOBHOTO PO3BICKA
Haypckoro BpeMeHHOTO OT/esla BHYTPEHHHUX /€] B CBSI3U C HAJMYKUEM KOMIPOMETHPYIOMINX
MaTepuajIoB 00 y4acTUU U MPUYACTHOCTU K HE3aKOHHBIM BOOPY>KEHHBIM (POPMHUPOBAHUSIM Ha
tepputopun YeueHnckoit PecmyOmuku. Kommpomerupytromue marepuanbl OOHApY>KEHBI HE
OBLITI.

30. IlepByro 3asBHTENbHMIy BbIMHCATW u3 OonpHUIBI 15 mapra 2000T. Kak
yTBEPKIAeT BTOpas 3asBUTENbHUIIA, €€ MaTh MIOCIIE BBIXOJA U3 OOJBHUIIBI OCTaBajlach OUYEHb
c1aboil U ele MecsI NpUAepKUBAIACh MOCTEIbHOro pexkuMa. OHa CHIIBHO MOXYJiena, y Hee
JpOXKaJld PyKH U TOJIOBA.

31. CeiH mepBoit 3asBuTenbHUIBI Mapuc MayeB Obl1 OCBOOOXKIEH W3 H30J5ATOpA
«YeprokozoBo» 26 ¢erpanst 2000 r. Bropas 3asButenbHuIA yTBEpKAaeT, uro Mnpuc Mnyes
TaKKe MoABeprajics M30MEHHSIM U >KECTOKOMY OOpalleHHI0O BO BpeMsi HAXOXKICHHS O]
ctpaxeil. [logTBepaa0MKUX MEIULIUHCKUX JOKYMEHTOB MIPEICTABICHO HE ObLIO.

32. Hu mepBoii 3asBUTENbHULIE, HU €€ ChiHy Wapucy VayeBy He ObUTH TIPEIbSIBICHBI
OGBUHEHNS B COBEPIICHNN TPECTYIUICHAN B OTHOIICHHH HX HAXOXKICHHS T10]] CTPAXKEH.

33. Bimactu Poccwuiickoit @enepanuuy yTBEpKIaau, YTO MepBas 3asiBUTEIbHUIIA Oblia
nomenieHa B Haypckyio paitonnyro Oonbamiy 17 depans 2000 r., u eii ObuT mOCTaBICH
JUarHO3 — «IBYCTOPOHHSS OpOHXHaNbHAs NMHEBMOHUS M HEUPOLMPKYISATOPHAS TUCTOHUS
KapAMaJbHOTO THUIA C acTMAaTUYeCKUM cuHApoMoM». Eil Obul chemaH psii KOMILIEKCHBIX
obcrmenoBanuii, HO TpaBM JMOO CJEeNOB W30MEHHS YyCcTaHOBIeHO He Obuo. Ilocne
OCBOOOKJICHHSI HU TepBas 3asBUTENbHMIIA, HU €€ ChIH He oOpallainch B MPOKYpaTypy ¢
XKaiobaMM Ha IpenojaraeMoe KeCcToKoe 0OpalleHle ¢ HUMH B TIEPUOJ UX COAEPKAHUS O]
CTpaKeu.

34. Bnactu Poccuiickoii @enepanuu TakkKe yTBEpPXKIAdd, YTO YCTAHOBUTH JIMII,
paboTaBIIMX B MPHUEMHHKe-paclpepesuTeNie, a TakXKe MOJyYUTh KOMHU JOKYMEHTOB He
MPEJCTaBIsUIOCh BO3MOXKHBIM B CBSI3U C TEM, UYTO COOTBETCTBYIOUIME AapXHMBBI HE
coxpaHwinck. [lo pe3ynbpTaTaM NpoBEpKH, MPOBEACHHOM MpOKyparypor Haypckoro paiioHa
Yeuenckoit PecriyOmmuku, 27 saBapst 2005 1. ObII0 OTKa3aHO B BO30YXKICHHUU YTOJIOBHOTO
nena. BrocneacTBum ykazaHHOE MTOCTAaHOBJICHHE ObLIO OTMEHEHO (CM. HUXKE pazzen «By).

35. 3asBUTENM NPEICTABHIN COOOIICHUS HEMPaBUTEIbCTBEHHBIX MPABO3AIUTHBIX

OpraHu3alnyii U CpeAcTB MaccoBoi MHGPOpMAIUU, B KOTOPBIX COOOIIANOCh O CUTYallUd B

* Tak B TekcTe. YnoTpe6ueHo BhIpaxeHue «...in relation to their detention» (amrm.). Bumumo, nmeer
MECTO TeXHHYeCKasi OUIMOKa, U pedb uzeT o gpasze: «Hu neproii 3asBuTenpHuLE, HU ee cbiHy Unpucy UnyeBy B
IEepUOJ MX HAXOXKAEHMsS II0J CTpakeH He ObUIM NpEeAbsSBICHBI OOBHHEHHS B COBEPLICHUH IPECTYIUICHHID
(npum. nepesoouuxa).



«YepHOKO30BO» B COOTBETCTBYIONIMK MEPUOA BpeMEHU. B 4acTHOCTH, OHM CCHUIAJIUCh Ha
JIOKJIa opranu3anuu «XwiomaH Paiitrc Botu», n3gannsiii B oktsiope 2000 r. o1 3aroJJ0BKOM
«/1o0Opo noxasioBaTh B aJ: MPOU3BOJILHOE 3aJepKaHKE, MBITKA U BEIMOTaTeNIbCTBO B UeuHey.
B oTdere ObL crienManbHBIN pa3/ies, KaCalomUiCs CUTYyaIlMi B U30JsTope «YepHOKO30BO» B
ssaBape — Havdane gpespanst 2000 T., OCHOBaHHBIN HAa UHTEPBBIO ¢ OBIBIITUMU 3a/IepKaHHBIMU. B
oTyeTe oToOpakaaach KapTHHA CUCTEMAaTUYECKUX OCKOPOICHUN CONIepKalINXCs MO CTpaxKei
JUI U JKECTOKOro OOpalleHHus C HUMHU B COBOKYIHOCTU C OTBPATUTENIBHBIMH YCIOBUSMU
colepkaHusd TMOJ CTpaxkeil. B orduere coxaepxancs Tpu3bIB K BiacTsAM Poccuiickon
@denepaliii 0 TPOBEIACHUM IIOJHOTO paccieloBaHUs COOBITHM, KMEBIIUX MECTO B
«YepHoko3oBo» B sHBape u ¢eBpare 2000T., B 1mensx oOECleYeHUsi YroJOBHOTO
IpeciieI0BaHNsl BUHOBHBIX B 3J10yNOTPEOICHHUSIX U BO3MEIICHUS yIepOa MOTEPHEBIINM.

36. 24 mapta2000Tr. HENpaBUTEJIBCTBEHHAs  IPABO3AlIUMTHAs  OpraHU3aLUS
«Memopuan» HampaBuiia oOpamieHrne Ha uMs ['eHepanbHOrOo TpoKypopa Poccuiickoit
@enepanu  mocie  BeIXona B oKypHane «Mrorm»  myOnmuKauuMu  OTHOCHUTENIBHO
«pUIBTPALIMOHHBIX ITYHKTOBY» JUIS JIUII, MOJ03PEBAaEMbIX OpraHaMu ¢eaepalbHON BIIaCTH B
CBA3M C HE3aKOHHBIMH BOOpPYXEHHBbIMU (popmupoBaHusiMu. CrtaThsi U ONMyOJIMKOBaHHbBIE
BMecTe C Heil Qororpaguu omnuceiBajia KECTOKHUE YCIIOBUSI COJEp)KaHUS MOJ CTpaxel B
(GUIBTpPAIIMOHHOM TyHKTE B ceieHuu Tosictoi-lOpt Hemaneko ot T. ['posHoro. B cratbe
TaKkKe Coo0manoch 00 OCKOPOJEHHAX W KECTOKOM OOpalieHUH [C 3aKIIOUYCHHBIMHU| B
m3ossitope «HUepHokozoBo». 24 mapta 2000 r. mpoxkypop ['po3HeHCKOro paiioHa B OTBET
cooOmmi, 4Tto, aeucTBuTenbHO, 2 — 12 deBpans 2000r. B cenennn Tonctou-FOpt Obin
OpraHu30BaH «(QWIbTPALMOHHBIA MYHKT». OH cOOOUIWI, YTO B YKa3aHHBIA MEPHOJ TaM
coaepxanock 356 uenoBek. B wurore, 141 yenoBeky OBLIO MpeabsSBICHO OOBHHEHHE B
Y4acTUU B HE3aKOHHBIX BOOPYKEHHBIX (DOPMUPOBAHUAX, OHU OBLIM MOMEIICHBI O] CTPaXy
HAa OCHOBaHHUM IIOCTaHOBJIEHHUS MPOKYypOpa W HampaBieHbl B HU30JATOP «YEepHOKO30BOY.
OcranbHble  OBUIM  OCBOOOXAEHBI HW3-MOJ CTPaKU. 3a 3aKOHHOCTBIO  3aJiep>KaHus
OCYUIECTBIISIJICS. KOHTPOJIb CO CTOPOHBI COOTBETCTBYIOLIUX IMPOKYPOPOB, a COJIEPKaBIINECS
MoJl cTpaked Juia ObUTH OOecreueHbl CHIaJbHBIMU MECTaMU, €I0M, UM TaKKe OKa3bIBaJlaCh

MEIUIIMHCKAS IIOMOIIIb.

3. Youiicmeo nepsoii 3aasumenvruyot 21 mas 2003 e.

37. Bropas 3agBUTEIbHUIIA NIPEICTABUIIA CBUAETEIbCKUE TTOKA3aHUs TPEX CBUACTENCH
coObITHH: ee Opara WM. u nByx coceneit — M. u I'. B cOOTBETCTBUY C TOKa3aHUSAMHU CBHUIETEIICH
21 mass 2003 r. mepBas 3asBUTENbHHUIIA, e¢ My Pamzan UWayeB (oTterr BTOpoit
3asBUTEIBHUIBI), UX cbiH Wapuc MayeB (Opat BTOpOW 3asgBUTENBHHIBI) U OpaT MEpBOM
3asBUTEILHUIEI AOyOakap butues (msi1si BTOpOid 3asiBUTEIBHUIIBI) HOUEBAIM B JOME TEPBOI
3asBUTEJILHULIBI IO ajipecy: cTtanuia KanmunoBckas, yia. @unartoBa, A. 7. Jpyroil cblH nepBou
3asgBUTENBHUIBI — Onpaap MayeB — HoueBan B Apyrom JoMe, HaXOUBIIMMCS Ha 3TOM K€

JIBOPE, a €r0 rOI0BAJIbIN ChIH OBLI B JOME TMIEPBOM 3asBUTEILHUIIBI (eT0 0a0yIIKH).



38. OKo00 TpeX YacoB yTpa K IOMY, HaXOASAIIEMYCS MO COCEACTBY C JIOMOM MEPBO
3aABUTENILHULILI, IOALEXAJIM JBa aBTOMOOMIII VA3-45 , HE HWMEBIIMX HOMEpPOB
rOCy/IapCTBEHHOM pErucTpauud M oOOpYAOBaHHBIX OOJBIIMMHM aHTeHHaMH. Heckoibko
YEJIOBEK OYeHb THXO MPOHUKIM B JOM, TaK YTO XO03slka noma Jl. He ciplliana, Kak OHU
Bonu. OHu pazOyawmm J[. u 3amenuiau el poT KJICHKOW JICHTON. 3aTeM OHU MOTPeOOBaIH €€
nacnopT. OIMH W3 HHUX, TOCMOTPEB Ha Qororpaduio B Mmacrnopre, CKa3ajl OCTAIbHBIM TO-
pyccku: «910 He oHay. [locie 3Toro oHM ylUIM, MPUKa3aB HE JBUTATHCA C MECTa B TEUCHUE
necsatiu MuHYT. C co00it oHM 3a0panu macrnopT. Briocnencreun JI. oOHapy»)uia cBOi macopt
B JIOM€ MEPBOM 3aIBUTEIbHUIIBL.

39. VkazanHas rpynma Jdi TOpuObUIa K JOMY TEpPBOM 3asBUTEIBHUIIBI OKOJIO
Tpex yacoB 30 MuHyT yTpa. OQuMHHAALATH YEJIOBEK BOILIM B JIOM NEPBOW 3asBUTEJIbHULIBL;
HECKOJIBKO JIPYTHUX JIUI, BOOPY>KEHHbIE TPAHaTOMETAMU U MyJeMeTaMU, COOpaINCh Ha YIHIIE,
OKpYX HUB J10M. Bce OHM ObUIM BBICOKOTO POCTa W KPEMKOTO TEJIOCIOXKEHUS, OJEThie B
kamyQumpoBaHHy0 (GopMy, KOTOPYIO CBHIETEIH OIMO3HAIM Kak (OpMy BOMCK 0CO0O0TO
HazHayeHus. YerBepo W3 HUX OBUIM B Mackax; JApyrue ObUIM B YEpHBIX IIIeMax,
MPUKPHIBABLINX IO W ymH. Bomenamue B 1oM droau ObUTH BOOpyskeHbl aBTomMatamMu AK
kanmuopa 7,62 mm. Uepes HECKOIBKO MUHYT COCEJT YCIBIMIAN IECTh WM CEMb MPUTITYIICHHBIX
yAapoB, KOTOPbIE CHayaja Mo OMMOKe MPHUHSUI 3a CTYK B BOPOTA. 3aT€M OH MOHSUI, YTO ATO
OBLITH 3BYKH CTPEIIHOBI.

40. W., cblH nepBoOil 3aIBUTEIBHUIIBI, MIOKA3aJI, YTO OKOJIO Tpex yacoB 30 MUHYT yTpa
OH YCIBIIAT O COCEACTBY IIyM U Kpuk. OH Moayman, 4To, BO3MOKHO, MPOBOAMIIACH
crielyalibHas orepanus U3 TeX, KOTOpble PEryJsipHO MPOBOAWINCH B ceneHuu. OH OBICTPO
oneicss W BBIVIAHYN Ha ynuiy. OH 3aMeTWwi1, Kak HECKOJIbKO YENOBEK, OJEThIX B
kKamyupoBaHHyl0o GOpMYy M «IUIEMBl  MOAPA3JACICHHH  0CO00ro  Ha3HAYEHUS»,
NEepenphIrHyu uepe3 3a0op Bo aBop. CBuaerens Aorajaajics, 4TO OHU COOpajuCh cpasy
BOpBAaThCcs B JIOM, M OTMETHJI, YTO BOEHHOCTY>KAaIllMe€ CHAayaja 3aHsUIM OOEBYIO MO3UIIHIO
psaoM ¢ aBepbro. OH Opocuiics B KOMHATY, HAKPbUI KPOBATh OZEsUIOM, a 3aT€M CHpATAICS 3a
KkpecinoMm. Kak TOJIbKO OH 3TO clieiall, HECKOJIbKO 4YellOBeK BOeXalld B JIOM U Pa3oLUIUCh 110
komHaTtaMm. OJMH W3 HUX CKa3al: «31eCh HUKOTO HET», a Jpyrod ckaszai: «Bo3pmu
BUJICOMarHUTO()OH. Onu TOBOPHIIN
MO-PYCCKH, a Mpu oOpallleHuu APYT K APYry HE Ha3bIBAIM HU UMEH, HU JOJDKHOCTEH. Yepes
JIB€ WM TPU MUHYTHl OHHM YIUIA, 3a0paB Cc co0oil BumeomarHutodoH. bpar Bropoi
3asBUTENBHUIIBI YCIbIIIAN BO ABOpE Jiail cO0aK M KaKOM-TO IIyM. 3aT€M OH YCIbIIIAN OKOJIO
JIECSTH BBICTPENIOB, MPO3BYYABIIMX OAMH 3a IpyruM. [IpubnusutensHo yepes NsTh MUHYT OH
ycanbiman kpuk: «Ilomumu, yxoaum, ObICTpo», a 3aTeM 3BYK YAAJISIOMINXCS MAIllUH.

41. Cocenu Buaenu 1aBa aBTOMOOWIS Y A3, NBUTAIOMIMXCS K OCHOBHOHM J0pore B

r. 'pO3HBIN.

> Tak B TEKCTE (NPUM. NEPeBOOUKA).



42. . nonoxnan eile HECKOJbKO MUHYT W BbIIIEN Ha yauly. OH yBHIENI Ha yIUlE
TPOUX KEHIIWH, U OYeHb YAMBHWICSA, YTO €r0 MaTh HE BBIILIA, IOCKOJIBbKY OOBIYHO OHA ObLIa
OuY€Hb aKTHMBHA M BMEIIMBAJach, €CJIM KOrO-TO 3aJlepKuBaiu B mocenke. OH 3aMeTui, 4To
JBEPb POAUTEIHCKOTO I0Ma ObUIa MPUOTKPHITA, U MPEIOIOKUI, YTO BCIO €r0 CEMbIO YBE3JIH.
Boiias B 10M, OH yBUJIEN, UTO €r0 MaTh JieKkasla Ha noiry. B mom Bomia cocenka, u M. orman
il CBOero roJioBajioro CbiHa, KOTOPBI MJIakaj Ha KPOBaTH, U MOMPOCHIT YHECTHU €T0 U3 I0Ma.

43. 3arem OH BEpHYJCS B KOMHATy M BKIOUYWI cBeT. OH yBHIENI TMEPBYIO
3asIBUTEIBHUILY JISXKAIIeH Ha CIMHE Ha 1oJy. Ee poT ObLT 3aKiieeH, a PyKH CBSI3aHbBI KICHKOM
neHtor. Eil cTpensiim B im0 u pyku. Brmocnencteum WM. HacuuTan B Moy TpU MYJIEBBIX
otBepcTHs ot aBToMara AK xanubpa 7,62 mwm.

44. Tlocne 3TOrO OH BBINIEN B KOPHIOP M OOHAPYKHJI TEJIO CBOETO Jsiau AOybOakapa
butnesa. Cocenka M. yTBep)KIaeT, 4TO Ha €ro roJioBe ObLT YEpPHBIN MEIIOK C BEPEBKaMH,
UCIIONBb3YEMBI BOCHHBIMU TpU 3ajepkaHuu Jiojaed. Ero pyku u HoOrum ObUIM CBSI3aHBI
KJIEWKON JieHTOM. EMy Tprokabl cTpessui B 3aThUIOK. M. mokaszas, 4To B Ty HOYb €ro Jsijs
cran B JIPYroM JOME, CTOSIIIEM TOM JK€ JIBOpPE, M YTO BOEHHOCIY>Kallue, AOHKHO OBITh,
MPUBEJIM €ro B JOM IEPBOM 3asBUTEIBHUIIBI HACHIIBHO, MOCKOJBKY MeOenb B JoMe Oblia
CJIOMaHa.

45. B roctuHOM OBIIIO OOHApPYKEHO TEIO MY’)Ka TNEPBOM 3asBUTEIbHHIIBI, Pam3aHa
Nnyesa. OH nexan Ha MOy PSAIOM C JUBAHOM, €T0 PYKH M HOTH OBUIM CBSI3aHBI KJICHKOM
nenToil. OH ObLT 3aCTpelieH B 3aThUIOK. KaTyIka KiIeiKo# JICHTHI JIeKalia PsAIoM C €T0 TEJIOM.
B cnanbae Ha moiy ObuTo 0OHApYKEHO TENO ChIHA MEPBOM 3asBUTENBHUILI Mnpuca Mnyesa
CO CBSI3aHHBIMU KJICWKOHW JIEHTOW 3a CIMHOM pyKaMU M CBSI3aHHBIMU Horamu. EMy Takxke
TPYSKIBI CTPEIISIIN B 3aTHUIOK.

46. YTpOM >KHUTEIIN TIOCENIKa Y3HAJIM, YTO TOH K€ HOYBIO B MOCEJIKE OBUTH YOUTHI €IIIe
JIBO€ MY>KYMH, IPEANOJIOKUTEIIBHO, TOU ke rpynnoit sui. B nom, npunagnexasmmii A. I'.,
HaxoMuBIIMKUCS Ha yi. OKTIOpbCKOM, peis ObUT COBEPIIEH OKOJO IBYX 4yacoB yTpa. Ero
JKE€HE, OTKPBIBIIECH ABEPh, 3aTKHYJIU POT M CBA3AJIM PYKHM W HOTH KIIEWKOW jeHToH. Kak
TOJIBKO €i yAanoch OCBOOOAUTHCS, OHA OOHApYXHJIAa TEJIO CBOEr0 MyXa C IPOCTpEeIeHHOU
rojioBoil. OKOJIO Tpex 4yacoB yTpa ObUI COBepIIeH pein B noM Ha yi. KoomepaTuBHOM,
npuHaiexkamuid T.W. Xena u mate T.M. Obutn CBsI3aHBI KICWKOW JIEHTOM, a XO3UH JIoMa
ObUT BBIBEICH HA YJIHILY JIOAbMH, KOTOPBIX CBHUJIETENN HAa3BaJU «BOCHHOCITYXAIIUMm». Teno
T.W. co cBsi3aHHBIMU BIEpPEAM KIEHKOW JICHTOH pyKaMH OBIJIO TOM XK€ HOYBIO OOHAPYKEHO
POJCTBEHHUKaMHU B OrOpoOJ€ pPAIOM C JIOMOM C YETBHIPbMS WM MATHIO IyJIEBBIMU

OTBCPCTHUAMU B I'OJIOBE U IIJICUC.

4. Paccnedosanue no ¢hakmam youticme
47. OOGHapy>XuB Tejla CBOMX POJICTBEHHHKOB, V. BhIOEkKaa BO IBOP C KpHUKaMHU O
nomou. Ha mrym BBIIIM cocelu, OAMH W3 KOTOPHIX IO3BOHWJI B MECTHBIM OTAEN

BHYTpeHHuX Jen. COTpyIHUKH MUJIUIMK MPUObUIM YTPOM, KaKk MUHUMYM uepe3 JiBa yaca. B
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11 yacoB yTpa npuexaiu 3KCIepThI-KpUMHHAIUCTBI U3 cTaHUIbl Haypckasi, KoTopele caenanu
dboTorpaduu Ten yOUTHIX U cOOpaIM MaTPOHBI.

48. 21 mas 2003 1. pOACTBEHHUKH TEPBOM 3asSBUTEIBLHUIIBI OOMBUIN Tella YOUTHIX H
3axopoHuSIu ux. [lo yTBep»aeHHIO BTOPOIl 3asiBUTENBHUIIBI, 3KCHEPTHI-KPUMUHAIUCTHI HE
MPOCUIIM UX OTJIONKHUTH MOXOPOHBI UJIU MO3BOJUTH MPOBECTH BCKPHITHE TET YOUTHIX.

49. CBuzerenu cOOOUIMIN, YTO HEKOTOPHIE KUTENIH CTAHUIIBI CIIPAIIMBAIN Y BOCHHBIX
Ha OJIOKIOCTaX, pacHoIOKEHHBIX BOKPYT ATOW CTAaHHUIIbI, KTO MpHE3kall B Ty HOYb U IIOYEMY
UX MPOIYCTHIN B cTaHuIly KannHoBcKkasi v pa3pemuiau BeiexaTh U3 Hee. [1o Beel BunumocTtu,
KHUTENSIM CTAHULBI COOOIIMIM, YTO OTO OblIa Tpynna BOCHHBIX, BBIMOIHIBIINX
«crienonepanuio». CBUAETENU TakXkKe YTBEPXKIAIM, 4YTO AaHAJIOTUYHYI0 HH(OpMAIUIO
MOJIYYUJIM U COTPYJHUKH MECTHOTO OT/eNia BHYTPEHHUX JI€J], KOTOPble MMEHHO MO3TOMY HeE
CTaJId BMEUIUBATHCSI.

50. 21 mas 2003 r. mpokyparypa Haypckoro paitona Bo3Oyauia yroyioBHoe jeno No
48023 mo myHKTaM «a» U «r» 4acTu BTOopor ctathu 105 YronoBHoro xoaekca Poccuiickoi
denepanun — yOUNWCTBO ABYX U 00JIee JUI] TIPH OTATYAOIINX 0OCTOATEIbCTBAX.

51. 26 mas 2003 r. HempaBUTEJIbCTBEHHAS MMPABO3aLIUTHAS Opranu3anus «Memopuamy
BbIMycTuiIa npecc-penu3 «llomutnueckoe npecryruienue B ctanuie Kanunosckas». B mpecc-
penu3e cooOmanoch 00 yOWHCTBE IMEpBOM 3asABUTEIBHUIIBI M €€ CEMbH, M YOWHCTBO
CBSI3BIBAJIOCH C TI0/1auel 3asBUTEIbHUIICH kano0bl B EBponetickuii Cy [ 1o mpaBaM 4esioBeKa.
B npecc-penuse Takxe coiepkanach HHPOpMAIMsS O TOM, YTO B OTHOILIEHUHM OpaTa mepBOi
3asBUTEIbHUIEI (AOyOakapa butmeBa) m ee cwiHa (Mapuca HWmyeBa) paccrnemnoBanoch
YTOJIOBHOE J1e7I0 1O (haKTy XpaHEHHs HApKOTHYECKHX BemecTB Oe3 menu cObita. B mpecc-
penuse coo0IIanoch, 4TO, MO MHEHHUIO TMEpBOW 3asBUTEIBHUIIBI, YTOJOBHOE JI€J0 ObLIO
c(haOpuKOBaHO B CBSI3M C 3aHUMAaeMOW €10 AaKTHBHOW TO3WIMEH TIO0 PacciieIOBAHUIO
MPECTYIUICHUH, COBEPIIEHHBIX BOEHHOCIY)KALUMH, BKJIIOYas TpeOoBaHHE MPOBECTH
paccienoBanne 1o (akty obOHapyxeHus B (depanme 2003 r. MaccoBOro 3aXOpOHEHHUS B
Haypckowm paiione.

52. 31 nrons 2003 r. EBponeiickuii Cyn, pykoBoactBysichk npaBuiioM 40 Pernamenra
Cyna, HanpaBwi BiactsMm Poccuiickoit ®Denepanuui yBeIOMJIEHHE O JKalloOe, IMOJaHHOMN
NepBO 3assBUTENbHUILICH, U 00 yOUIiCTBE 3asiBUTEIBLHUIBI U YIEHOB €€ CEMbU, OCHOBBIBASICh
Ha CBEJICHUSX, IIOCTYNHUBILIHU OT MPECTAaBUTENEH 3assBUTEIBHUILL.

53. 12 aBrycra 2003 r. HeEnpaBUTEIbCTBEHHAs MPABO3AIUTHAS OpPraHU3aLNs
«MeMmopuan» HampaBuia 3anpoc B ['eHepanbHyto mpokypaTypy Poccuiickoit ®denepanuu
OTHOCHUTENIbHO yOWiCTB B cranuie KamuHoBckas. B oTBere ['eHepanbHON TpPOKYypaTyphl
Poccuiickoit @enepamuu, natupoBaHHoM okTsiopem 2003 r., coobmanoch, 4TO BCE MHUChMa
opranuzanuu «Memopuan ObUTH HaIlpaBJEHBI B MPOKypaTypy UedueHckoit PecrryOmukm.

54. B "os16pe 2003 . BTOpast 3asBUTEIbHUIIA 0OpaThiIack B MpokypaTypy Haypckoro
paiioHa ¢ 3asBJICHHEM O MPU3HAHUM €€ B KAYECTBE MOTEPIIEBIIEH MO YroJIOBHOMY Jnieiy Ne

48023. OTBeTa OHA HE MOIYYHIIA.
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55. B cBoux 3ameuaHusix Biactu Poccuiickonn @epepanuu  MpeaCTaBUIN
JIOTIOJTHUTEBHYI0 HH(OpMaIrio o paccienoBannu youiicts. CormnacHo BiaactsM, 21 mas 2003
I. CJIEOBATEI OCMOTPENIM MECTO MPECTYIUICHUs U coOpaiu AoKa3aTenbcTBa. PoacTBeHHUKN
MOTrMOIIKX OTKA3aJIMCh BbIIATh TeNa AJis MPOBEICHUS dKCIepTu3bl. BBuay 3TOro0, 3aKitoueHue
Cy1eOHO-MEAMIIMHCKON OKCIEePTU3bl OBLIO COCTaBICHO HA OCHOBAaHUM MEIULIMHCKUX
JIOKYMEHTOB. 3akKJIIOYEHHE MOATBEPAMSIO HAJU4YUe OTHECTPEJIbHBIX paHEHW, CTaBIIMX
npudnHOi cMepTu. Takxke Oblla mpoBeeHa OaTUCTHYECKast SKCIIEPTH3a.

56. Kak ytBepxknanu Binactu Poccuiickoit deneparuu, 21 mas 2003 r. ciemnoBaTtenu
JIOTIPOCUJIM BOCEMb POJICTBEHHHKOB M coceaei moruOmux. OHu  Takke gonpocwin 20
COTPYJIHUKOB MPaBOOXPAHUTENbHBIX opraHoB. B utone 2003 r. cienoBarens gonpocwi W. u
Opata nepBoi 3asBUTENbHUIBL, b., KoTOpble 00a OBLIM MpU3HAHBI MOTepHeBIIMMU. B mMae u
utosie 2005 r. OBUTO TIPOBENEH JOMOJHHUTEIBHBIN nompoc cuaereneil. B utome 2003 1. u
ampenie 2005 r. cinegoBatenu jgonpocusivd poactBeHHHKOB A.I. u T.M. m npusHamu ux
noTepneBMH. BTopas 3asBUTETHHUIBI HUKOTIa HE o0palanach B MPOKYpaTypy B CBSI3H C
yOMICTBOM WIICHOB €€ ceMbH. [lodTomy, pelieHue o MpU3HAHUK €€ TMOTEPIEBIICH OBLIO
MPUHATO TOJBKO 15 mexadpst 2005 1., HO He ObUTIO OOBSBICHO 3asBUTEIBLHUIIC, TOCKOJIBKY OHA
OTCYTCTBOBaJIa IO MECTY KUTEJIbCTBA.

57. Ilo undopmanuu Biacreir Poccuiickoit denepanuu, CIeICTBHE YCTAHOBHIO, YTO
21 mas 2003 r. B nepuof ¢ Tpex 4yacoB 30 MUHYT JI0 YETHIPEX YACOB yTpa HEYCTAaHOBJIECHHbIE
auna B KaMy(QUIMPOBAaHHOW OJEXKIE M MacKaxX, BOOPY)KEHHbIE aBTOMAaTHUYECKHM OpPYKHEM,
BOIIIM B TpU JI0Ka B cTaHuiue KannHOBckas M yOWIM IIECTh 4YEJOBEK, BKIIOYasl MEPBYIO
3asBUTEIBHUIYY U TPEX WICHOB €€ ceMbU. JINUHOCTU MPECTYMHUKOB YCTAaHOBJICHBI HEe ObLIM.
VYyactue ciyamux BOWCK 0cO00T0o Ha3HaueHHUs He MOATBEPIMIOCH B XOJI€ paccie0BaHusl.
[To uadopmanuu OObenuHeHHoOW rpynmupoBku Boiick (OI'B), Boennocmyxkamme OI'B He
yuactBoBasin 20 u 21 masg 2003 r. Hu B kakux onepaunii B Haypckom paiione. CrnenoBarenu
M3YYWJIN PEruCTpallOHHBIE KypHAJIbl aBTOMOOWIEH, MPUHAANIEKAIINX BONCKOBBIM YaCTAM,
PacroJIOKEHHBIX B pacCMaTpUBAaeMOM pailoHe, U3 KOTOPBIX CIIEIO0BaJ0, YTO B YKa3aHHYIO
HOYb HHM OJUH aBTOMOOWIb Ha MOKUHYJI MecTo auciokanuu. DenepaibHas ciryx0a
oe3onmacHocTn Poccuiickoit ®Denepanuu TakkKe OTpHIlANia, YTO TMPOBOAMIA KaKHE-THOO
omnepaluy B 3TOM pailoHe.

58. IlpomsBoacTtBo 1o yrojgoBHOoMY Jeny Ne 48023 mnpuocTaHaBIMBaIOCh U
BO300HOBJISUIOCH HECKOJbKO pa3. CreicTBHE HE YCTAaHOBHWIIO NpecTynmHUKOB. Ilo 3ampocy
EBpomneiickoro Cyna Bnactu Poccuiickoit ®epepanuu NpeACTaBWIA P JTOKYMEHTOB W3

MarepuaioB yroioBHoro aema Ne 48023 (cMm. HUKE).

5. Ilpecnedosarue 6mopoii 3aa8umenbHUlYbl
59. Bropas 3asBuTENBbHUIA YTBEPIK/IAIa, YTO TOCIIE yOHICTBA IEPBOM 3asBUTEIILHUIIBI
U €€ CeMbH BOCHHOCTYXAaIllUe U COTPYIHUKU MPABOOXPAHUTEIHHBIX OPraHOB YIrpoXKallu el u

ee Opaty U. u npecnenoBanm ux. OHa yTBepXkaaia, 4TO MPUMEPHO Yepe3 JIBa Mecsia Mocie
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yKa3aHHBIX COOBITHH ee OpaT ObLI Ha KaKoe-TO BpeMs 3aiepKaH BOEHHOCTY>KallUMH 1 YTO BO
BpeMs 3ajiepKaHusl ero U30UBaiu U TypHO ¢ HUM oOpaiaiick. Bekope nocie 3aaepxanus oH
CKpBUICS, HHUKOTO HE IOCTaBUB 00 STOM B HM3BECTHOCTb, W BTOpas 3asBUTEJbHUIA HE
pacnosaraet HHpopMaIeil OTHOCUTEIBHO MECTOHAX0XICHUS CBOETO OpaTa.

60. Bropass 3asBUTEIbHUIIA TAaKKE YTBEpIKJaja, YTO B HEYCTAHOBJICHHBIM JEHb B
anpenie 2003 r. K ee Tere (cecTpe MEPBOM 3asBUTEIBHUIIBI), MPOKUBABIIEH B T. ['po3HOM,
NPULUIH  COTPYAHMKH TMpOKypaTypbl Haypckoro pailiona u copamuBaid O €€
MECTOHAXO0XJACHUHU BTOPOH 3asBUTEIbHUIIBI. TeTs BTOPOIl 3asBUTENBHUIIBI OTBETUIIA, YTO HE
3HaeT, TJe HaxOOUTCS BTOpas 3asBUTENIbHULA, IIOCKOJBbKY Yy TOClIeqHeil He ObuIo
MOCTOSIHHOTO MecTa XuTenbcTBa. COTpyIHUKM MNpoKypatypsl Haypckoro paiioHa cranu
paccrpaimBaTh TETIO 3asBUTEIBLHUILIBI O jkaitobe B EBpomneiickuii Cy1: KTO MOJa 3Ty KaJlo0y
U movyemy mpokypaTtypa Haypckoro paiiona He Obuta yBemomiieHa o0 3Toi kanobe. Bropas
3asBUTENILHULIA COOOIIMIIA, YTO €€ TETd HE 3Haja O TOM, YTO Takas jkayjoba Oblla MogaHa B
EBponeiickuii Cyn, U mMo3TOMY OTBETHJIA, YTO HHMKAKOW XajloO0bl MMH HE HAMPABIISIIOCH.
Cotpyanuku mpokypaTypbl Haypckoro paitoHa NMONPOCHJIM TETHO BTOPOM 3asBUTEIIHHUIIBI
MOJMUCATh KaKkue-To Oymaru, He MOKa3blBas €il X colepikaHue, a TaKkKe MOJMUCcaTh YUCThIe
JIUCTBI, OJJTHAKO OHA OTKAa3aJ1ach ATO CAENaTh.

61. Bropas 3asBUTENbHUIIA TaKXKE YTBEpKAaIa, uTo 17 mas 2004 r. kK HEl BO BpeMs ee
npeObiBaHus B craHuile KainHoBCKas MOJONLIM COTPYAHUK MECTHOTO OT/EeJa BHYTPEHHUX
Jle]l, COTPYAHUK DPalOHHOM MPOKYpaTypbl W TpH OXpaHHMKA. OHHM TONPOCWIM BTOPYIO
3asIBUTEIIBHUILY TIPEABSIBUTH MAaclopT rpaxknannHa Poccuiickoit denepanuu u 3abpaim ero.
3aTeM y Hee CIpPOCWIIM, 3HAKOoMa JIM €l cTaThd 222 YTOJ0BHOro Kojekca Poccuiickoin
®denepanny (HE3aKOHHOE XpPAaHEHUE OPYXKUS), TJIe OHA XPaHUT CBOE OpYXKHe, 4TO OHa JeJaja
B I. ['po3nom u cranune KanmHOBCKas, a Takke KakoBa ObLIa CTOMMOCTH OpYkusi. Bropas
3asBUTENbHUIIA OTBETUJIA, YTO OHA HE MMEET HUKAKOIO OTHOUICHMS K OPYKHMIO M Yy HEe HEeT
opyxus. Bropas 3asBuTenbHUIa YTBEpKIaia, YTO KaK TOJIBKO yKa3aHHbIE JIUIA YBUJEIU €€
POJICTBEHHUKA, pabOTaBIIEro B OpraHax 0e30MacHOCTH, OHU BEPHYJH €il macmopT, cKa3aiu,
YTO IPOCTO XOTEJIM MOTOBOPUTH C HEW», U YIILIH.

62. Bropast 3asBUTEIbHUAIIA COOOINIA, YTO €€ MYX pa3BeJCs C HEH, MMOCKOIbKY OH U
€ro POACTBEHHUKH OIACAINCh, YTO Y HUX MOTYT BO3HHUKHYTH MPOOJIEMBbI U3-3a POJICTBA C HEH.
Ona 4yBCTBOBaJIa CTPAx M OMacajach 3a CBOIO O€30MaCHOCTb, HEMPUKOCHOBEHHOCTD U )KU3Hb.

63. 24 wurona 2004 r. EBponeiickuii Cyn, AeCTBYs Ha OCHOBaHWUHM TIpaBwia 39
PernamenTa Cyna, motpedoBan ot Biacteit Poccuiickoit denepanun NpUHATH BCE MEPHI IS
MPEAOTBPAIIEHUST KaKOTO-THM00 BMEMIaTeIbCcTBA B 3(PPEKTUBHOE OCYIIECTBICHHE BTOPOM
3asBUTEIILHUIICH €€ MpaBa Ha Mojavdy WHANBUIYATIbHON jKalloObl, 3aKPEIJIEHHOTO CTaThel 34
Konsenmuu. 3ta mepa Oputa otmenena 20 oktsiopst 2005 r.

64. B otBeT Ha >xamoOy BTOpOW 3assBUTEIBHUIIBI 00 yrpo3ax BiacTu Poccuiickoi
denepanuu  cooOmMIM, YTO MpoKypaTypa Haypckoro paiioHa TmpoBesa MPOBEPKY.

[Tpokypatypa oTka3ana B BO30Yy>K/I€HUU YTOJOBHOTO Jeja, HO MO3JHEe ATO pelieHne ObuIo
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OTMEHeHO NpoKyparypoir Yeuenckoii Pecrry6muku. Ilo 3anpocy EBpomnetickoro Cyna BiacTu
Poccutickoii deaepanuu MpeACTaBUIN P TOKYMEHTOB, KACAIOIIUXCS 3TON MPOIEayphI (CM.
HIDKe pazaen «By).

65. Bropas 3asBuTenbHHIIA YTBEpkKaana, 4dro 14 wutons u 2 ceHtsops 2004 r.
cilenoBaTeNld pPailOHHOW MPOKYypaTypbl JONpAlIUMBaIM €€ U B3JIM Yy Hee OObICHEHHS,
Kacarolluecsi mpeanojaraeMbix yrpo3 B ee ajapec. B urone 2004 r. umen mecTto aompoc B
Haypckoit paitonHo# ipokypatype, a B ceHTsa0pe [2004 r.] ciaempoBarenb MPUXOIUI KO BTOPOI
3asBUTEIBHUIIE HA PabOTy B OONBHUILY B T. [ po3HOM.

66. Bropasa 3asButenpHulla npencraBuia EBpomeilickomy Cyly CBOM TOKa3aHUS U
KOIIUIO «OOBACHUTENHHOM 3amucKuW», HamucaHHoW 14 urons 2004 r. 3asBuTeIbHUIIA
yTBEpKalia, 4To CJIeIoBaTellb YBEPUII €€, UTO OHa OyJIeT 3alluIlleHa OT JajJbHEeHIINX YyIrpo3 U
YTO B JAJbHEUIIEM HUKTO He OyaeT ee OeCIOKOUTh. 3asgBUTEIbHUIIA COOOIINIIA, OTHAKO, YTO
JIOTIPOC KacaJicsi He TOJIbKO €€ MPUTECHEHU, HO TaK:Ke HEKOTOPBIX MOJPOOHOCTEH ee Kano0bl
B EBponerickuii Cya u cBeiaeHuid o ee aaBokare. CiemoBaresib NpeAyNpensl €€, 4TO OHa
JIOJIKHA TIPEICTaBIATh MpaBIUBbIe CBEICHUS, NHAUYE OHA MOTJIA MOJUIekKaTh MPECIeI0BaHUIO
3a Jady JIOKHBIX ToKa3zaHuM. Bropas 3asBuUTeNbHHIIA yTBEpXAaja, 4TO JAHHBIN JOMpPOC
SABUJICS NIl HEe CTpAIllHbIM ONBITOM BCJEACTBHUE XapakTepa 3aJaBacMbIX €i BOIPOCOB, a
TaK)Xe MOCKOJIbKY B TOT MOMEHT OHa Oblla OepeMeHHa, JOKHA Oblla 3a00TUTHCS O CBOEM
JIBYXJETHEM peOeHKe, W, KpOMEe JTOro, M3-3a TOr0, YTO €€ CTapuihe pOJICTBEHHUKH,
MPUCYTCTBOBABIIME Ha JAOMpOce, OBLIM HEAOBOJBHBI TEM, YTO OHA IMojajia >ainody B
EBponeiickuii Cyxa, omacasch 3a CBOIO JXKHM3Hb W 0€30MAaCHOCTh. 3asBUTEIBHHUIIA TAaKKE
coclianach Ha B II€JIOM IIJIOXYIO CUTYallHIo B cepe 0e30MacHOCTH, KOraa KaXKIblii KOHTAKT C

MPEJICTABUTENISIMA TIPAaBOOXPAHUTEIbHBIX OPraHOB BOCIPHUHUMAJCS €0 M €€ CeMbel Kak

yrpo3a.

B. lokymeHTBI, IpeacTaBjieHHbIe BaacTAMHU Poccuiickoit @enepanun

67. Tlocrme BbIHECEHUs pelieHUusT o mnpuemiieMocTu xanoowsl EBpomneiickuit Cyn
noTpebdoBan ot Biactedt Poccuiickoit denepannu NMpeCTaBUTh KOMUU psla TOKYMEHTOB. B
YaCTHOCTH, BJACTSM ObUIO  TPEUIOKEHO TMPEJCTaBUTh  JOKYMEHTBHI, KacaBILHECs
pacciieZloBaHus 1o kKanobaM MepBod 3asBUTEIBHUIIBI Ha KECTOKOE OOpalieHne, JOKYMEHTHI,
MOATBEPIKIAIOIINE TTPABOBOM CTaTyC U30JATOpa «YepHOKO30BO» 32 ONpPEIECTCHHBIA EPUOI, U
JIOKYMEHTBI, Kacaroluecs oopaiieHuii nepBoi 3asiBUTENbHULIBI 32 MEIULIMHCKON TOMOIIIBIO, a
TAKXK€ CBUJICTEIIbCTBYIOIINE O COCTOSIHUU 3/I0POBbSI MEPBOM 3asABUTEIbHUIIBL. EBpoOnencKuii
Cyn Taxxe 3anpocunt y Biacteid Poccuiickoit denepanuy KOMUIO MaT€pUAIOB YTOJIOBHOTO
nena 1mo ¢akTty yOuicTBa MEpPBOM 3asBUTEIBHUIIBI M MaTEPUAJIOB MPOBEPKU MO KajmoOam
BTOPOH 3asBUTEIBHUIIBI 00 yrpo3ax. B orBeT Bnactu Poccuiickoit denepanuu npeacTaBuiIn
okono 100 cTpaHull COOTBETCTBYIOIMX MarepuanoB. Brnactu Poccuiickoit ®deneparuun

YTBEPXKOAATIU, YTO MNMPEACTABUTH OCTAJIBHBIC AOKYMCEHTBI HEC IMPCACTABJIAIOCH BO3MOXKHBIM,
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MMOCKOJIBKY OHU COJIEPKQJIM CBEJICHUS O MECTOPACIOJIOKCHUH M JCHCTBUAX BOCHHBIX M
CIIENMATILHBIX  TOJIpa3/IeJICHU M JIMYHBIC JaHHBIE YYaCTHUKOB TIporecca. Bractu
Poccuiickoit @enepanuu cchbUiaiuch Ha cTaThio 161 YronoBHO-IIpoOIECCyaTbHOIO KOJEKCa
Poccuiickoit deneparumn.

68. [IpencraBieHHbIE JOKYMEHTBI IEPEUUCIICHBI HIKE.

1. JJoxymenmeol, Kacarowuecs co0epicanus nepeoll 3aa8umenbHuybl 00 cmpasjicel u
0CB80002ICOeHUsL ee U3-N00 CIPAadicU

69. B 2003 roay u305TOp BPEMEHHOrO cojepxkanus Haypckoro paiioHHOro oTaena
BHyTpeHHUX nea (POBJI) coobmun ciemoBarento Haypckoit paiiloHHOM MPOKYpaTyphl, YTO C
1 mo 31 suBaps 2000 r. nepBas 3aBUTEIBHULIA HE COJIEPKAIACh B YKa3aHHOM H30JISITOPE.

70. B HEeyCTaHOBJIEHHBIN J1€Hb HAYAJIBHUK CJIEACTBEHHOTO H30JsITOpa «HYepHOK30BO»
(13-20/2) coobmun mnpokypopy YeueHnckoit PecryOmuku, 9TOo TIepBas 3asBUTEIIbHHIIA
cojiepkanach B yKazaHHOM u3oisiTope ¢ 25 sHBaps mo 16 despans 2000 r. B mocnegnumit
yKa3aHHBIN JIeHb 3asBHUTENbHUIIA OblIa mepeBe3eHa B Haypckyro paiioHHyro OosibHHIYY. B
MUChbME MPOKYPOPY TaKKe COOOIIANOCh, YTO KOMUN MaTepHalioB YTOJOBHOIO Jeljia MepBOi
3asBUTENBHUIBL, @ TAK)K€ €€ JIMYHOIO JeJla HE COXPAHWJIOCh, 32 HMCKIIIOUEHHUEM KapTOyeK,
0(pOpMIISIEMBIX IIPU MOCTYIUIEHUU B U30JIATOp. B IpyroM mucbMe 3TOrO K€ JTOJKHOCTHOTO
nuna, coctaBieHHoM B 2003 roay, 0OTMEYalIoCh, YTO COOOIIUTH TOJAPOOHOCTH O COACPKAHUU
MEepBOM 3asgBUTEIBHUIBI TOJ CTpa)Xxeil He MpPeICTaBIsUIOCh BO3MOXHBIM, IOCKOJBKY B
COOTBETCTBYIOIIMUN MEPHOJ HaJAJIeXKalllie 3alliCh HE BEIUCh. B mucbMe Takke coo0Ilaiochk,
gyto ¢ HOsAO0psA 1999r. mo despasip 2000 T. H30AATOP OXpAHIICS 10 Ha3HAYCHHIO
BOCHHOCYAIIUMU U3 APYTUX PErHMOHOB M YTO YCTAHOBUTH ATHUX JIMI[ HE MPEACTaBISIIOCH
Bo3MOXKHBIM. C 8 derpanst 2000 r. n3omsaTop mepemnien B BeaeHHe MUHUCTEPCTBA FOCTHITMH
Kabapauno-bankapckoit PecnyOnukn W pyKOBOAWJICS TEPCOHAIOM OTOTO YUPEKICHUS.
[Tocne aprycra 2000 r. ciencTBEHHBIM H30JATOP (PYHKIIMOHUPOBAI IO PYKOBOICTBOM
MunuctepcTBa octuiun YedeHnckoi PecryOmmku.

71. B nexabpe 2005 r. MuHuctepcTBO rocTUIMN YedeHCkoN PecryOauku BBITYyCTHIIO
MUCBMO  COTJIACHO  KOTOpOMY  MUHHCTEpPCTBO  HA  pacroyiarajio  CBEACHHH O
(GYHKIIMOHUPOBAHUM MPHEMHHKa-pacnpenenurens «YepHOKO30BO», a TakkKe O TOM,
HaXOJIUJICS JTM OH B BeJleHnH MuHHCTepcTBa roctuiinn Kabapauno-bankapckoit PecrryOimkwu.

72. Baactu Poccuiickoit @enepannu Takke MPEACTABIIIM KOIMH 3alUCEN B )KypHaIax
0 IMepBO 3asBUTENbHULIE U €€ chiHe Unpuce Mayese. B kapTouke mnepBoil 3asBUTEIbHULIBI
ObuIM CBefeHHsT O 00 HMMEHHM 3asBUTENbHUIBI, JaT€é M MeCTe €€ PpOXKICHHUS, MeCTe
npokuBaHus. B kapTouke cooOmianoch, 4TO 3asBUTEIBHHIIA TOCTYMHJIA B H30JATOp 25
saBaps 2000 r., a 16 deBpans 2000 r. ona Oblna mepeBeacHa B OonbpHUIYy. B 3amucsax o0
Unpuce NUnyese Takke ComepKaMCh €ro JWYHBIC JaHHBIE M COOOIIANOCh, 4To 26 ¢eBpans

2000 r. ero «IpoBEepUIN U OCBOOO I,
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73. Bnactu Poccuiickoit @enepanuu NpeCTaBUIN Psifi TOKYMEHTOB, KacaroIIMXCs
JICYCHUS TIEPBOM 3asBUTEIILHUIIBI B paHOHHOM OoJibHHUIIE. B TOM YacTh, B KOTOPOH MX MOXKHO
MPOYeCTh, JOKYMEHTHI MOATBepkAaroT, uTto 17 deBpans 2000 r. mepByr 3asBUTEITHHUILY
MIPUBE3JIH Ha CKOPOM MOMOIIM U3 «MECTa COAEPKAHUS O] CTPaskei» B TSHKEIOM COCTOSIHUH,
eil ObLI MOCTaBJIEH AMArHO3 «OCTpasl IBYCTOPOHHSAS OpOHXHajbHas MHEBMOHUS, cepaeyHas
HEJO0CTAaTOYHOCTh, CTEHOKpPaIusi, 000CTPEHNE XPOHUYECKOIO XOJIEHUCTUTA U JBYCTOPOHHUI
nuenoredpuT». B 3amucsx coolmianock, 4To nepBasi 3assBUTEIbHUIA 3a00J1ea MPUMEPHO 3a
JIBE HeJeNu 10 MOCTYIUIeHHs B OOJNBbHUIY B pe3ylibTaTe TUIOTepMuu. B OonbHUIlE OHa
npoxouia gedenue 1o 15 mapra 2000 r.

74. N3 marepuasioB, mpeacTtaBieHHbIX BiacTtsamu Poccuiickoir depepamuu Takxe
canenyet, yto B sHBape 2005 r. Haypckas pailoHHasi mpokypaTypa IpoBejia MPOBEPKY IO
*Kayobe MepBOi 3asBUTENBHULIBI HAa >KECTOKOE OOpalleHHe BO BpeMsl COAEpKaHUS IOJ
crpaxeir. IlpoBepka Oblla WHUIIMHpPOBAHA JOKJIAJAOM OpraHu3anuu «MexayHapoaHas
amuucTus» (Amnesty International) o mpecnenoBanusx B UedHe akKTUBUCTOB, BBICTYTHAIOITUX
3a 3alIMTy I[paB 4YeloBeKka. B Marepuanax uMeNlach CChUIKAa Ha 3allCH B H30JSTOpE
«HepHOKO030BO», coriacHO KOTopbiM 6 ¢depams 2000 r. mepBod 3asBUTEIBHHUIE OBLT
MOCTaBJIEH JMArHO3 «TPaXxeoOPOHXUT U XOJEIMCTUT», U OHA MOJydYusia COOTBETCTBYIOLIEE
JedeHue. 3asBUTEIbHUIA O0OpaTIIIACh 32 MEIUITMHCKON MToMoIbio Takxke 15 dpespans 2000 r.,
KOrjJja y Hee H3Mepsid NMyJdbC M KpoBsiHOe AaBieHue. 27 sauBaps 2005 r. ciempoBaTenb
COOOITMI, YTO JAPYrHX 3amucedl He OBbUI0, W TOCTAaHOBWJI 00 OTKa3e B BO3OYXICHUH
YTOJIOBHOTO JieJla B CBSI3W C OTCYTCTBHEM coOcCTaBa TmpecTymuieHus. B mekabpe 2005 .
HAJ3UPAOIINNA TPOKYpPOp OTMEHWJ yKa3aHHOE IIOCTAaHOBJIECHHME M Ha3HAYWI IPOBEIECHHUE

JIOTIOTHUTEILHOU MTPOBEPKHU.

2. Jlokymenmsi, Kacawowuecs pacciedo8anus no gaxkmy youiicmea nepeoul

3as6umeslbHuYy bl

(a) IlocTtanoBJIeHHe 0 BO30YKI€HUU YTOJOBHOIO /1ej1a

75. 21 wmas 2003 1. mpokypop Haypckoii pailoHHOW MPOKypaTypsl BO30YIHII
yrojoBHoe neno mno dakry youiicts A.I'., T.W., mepBoii 3asiBUTEIBHUIIEI U TPEX UYJICHOB €€
ceMbu B craHule KalnHoBCcKas «HEyCTaHOBJICHHBIMU JIMIIAMU B KaMmy(hIUpoBaHHOU Gopme u
MacKax, BOOPY)KEHHBIX aBTOMaTamMu». B IOCTaHOBIEHUM YyKa3blBaJOCh Ha THUI OPYXKHS:
nucrosietr [IM u aBromartsl KanamaukoBa kanmu6pamu 7,62 MM u 5,45 MM. YTOJIOBHOMY JCITy
Obl1 mpucBoeH Homep 48023. B TOT ke AE€HB 3aMECTHTENh MpoKypopa UYUedeHCKo
PecriyOnukn co3man crnencTtBeHHyro Tpynmy u3 14 corpyanukoB Haypcekoil pailoHHOMH
NPOKYypaTypsl M TPOKypaTypbl T.['po3HOro, a Takke U3 BOCHHBIX MPOKypaTtyp u

MunucTepcTBa BHyTPEHHUX JEJl.
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(b) IlocTanoBJIeHHs 0 cTAaTyCe NMOTEPNEBIIETr0

76. 4 uronst 2003 r. ChIH MEPBOM 3aABUTEIBHULIBI M. OBLT MpHU3HAH MOTEPIICBIINM T10
nemny. 7 utonst 2003 r. 6pat nepBoit 3assBUTENHHUIIEI M. B. ObLT Tak)Ke MPU3HAH MOTEPIIEBIITUM.
B utone 2003 r. motepneBmmMu ObUTH Tpu3HAHBI pojacTBeHHUKU T.U., a B anpene u uromne
2005 r. — poactBeHHukH A.l".

77. 15 n 28 nexabpst 2005 r. opraHbl CIEJACTBUS BBIHECIH ITOCTAHOBJICHHUS O
NpU3HAHUM BTOPOM 3asgBUTENBHUIBI MOTepneBmied mno aemy. IlocraHoBienuu ObLIU
HAIpPAaBIIEHBI 110 TIOYTE 1O MECTY MPOKUBAHUS 3asgBUTEIbHUIIBI B cTaHulle KanuHoBcKasi, HO

MMOAIKUCH 3asdBUTCIbHUIBI HA OTUX JOKYMCHTAxX HE ObL1a IMOoJIy4dcHa.

(c) IlocTaHoOBJIEHUSI IPOKYPOPOB

78. Marepuainsl, npeacraBieHHble BiaacTsMu Poccuiickoit deaepanuy, BKIOYAIA B
cedst psAA  TOCTAaHOBJICHUH TPOKYpOpPOB O TPOMJIEHHUH CpOKa MpeIBaPUTEIILHOTO
pacciefloBaHus U O MPHOCTAHOBIEHUU M BO300OHOBJIEHHM MPOHU3BOJACTBA MO Aeny. B aTux
MOCTAHOBJICHUAX YKa3bIBAIHCh UTOTH OIpPENEJICHHBIX CIEACTBEHHBIX JEUCTBUH, TaKkue Kak
3amMpoChl CBEICHWM, 3aKIIOUEHUS CYIeOHOM U JaKTHJIOCKOMWYECKOW OKCIEPTU3Bl U
MIPOTOKOJIBI JIONPOCOB CBUJAETENCH W MOTEpPHEeBIIMX. B MOCTAaHOBIEHUSAX TaKKe HMEIUCHh
CCBUIKM Ha HEKYI0 «IUPEKTHUBY PAOHHOTO omepaTuBHOTO MmTada» («aupektuBa POILL).
Bnactu Poccuiickoit @enepanyu He NPEACTaBUIM KOMMUH 3TUX JTOKYMEHTOB, U JaJIbHEHIINE
noipoOHOCTH 00 3TUX cieAcTBeHHbIX Mepax EBpomelickomy Cyny Takke MpeicTaBieHbl HE
ObLITH.

79. C 21 mas 2003 r. mo 9 nexadbps 2005 r. creacTBUe MPUOCTAHABIMBAIOCH YETHIPE
paza u3-3a OTCYTCTBHS BO3MOXXHOCTH YCTAHOBJEHHS BHHOBHBIX Jmi. Kaxnapii pas
MIPOU3BOJICTBO M0 JIeTy BO30OHOBIISIIOCH HAA3UPAIOIIUM ITPOKYPOPOM HA TOM OCHOBAHUU, UTO
ciencTBue ObUI0 HemosHbIM. [locnenHee mocTaHoBIEHHE O BO30OHOBICHUH POU3BOJICTBA 110
neny natupoBaHo 9 pexadpst 2005 T.

80. Jluma, mpu3HaHHBIE TOTEPIICBIIMM 10 JCNy, OBUTM YBEIOMJEHBI O

IMOCTAaHOBJICHUAX O IMIPUOCTAHOBJIICHUU U BO300HOBJICHUH IMPOMU3BOACTBA IO ACITY.

3. Jlokymenmsi, Kacarowuecs paccied08anus No H#aiobam 6mopou 3as18umenbHUuLbl
00 yeposax

81. B urone 2004 r. cnegoBaTenb MpoKyparypsl UeueHckon PecmyOnrku mocTaHoBUI
MIPOBECTU NPOBEPKY MO YyKa3aHHBIM >kajio0aM Ha OCHOBAHHMM CBEJIEHUH, MOIYYEHHBIX OT
Ynonnomouennoro Poccutickoit @enepanuu npu EBponeiickom Cyge 1o mpaBam 4esioBeKa.

82. CnenoBarenu IONPOCUIIN BTOPYIO 3asBUTENBHUILY, COTPYIHHKAa MECTHOTO OT/AeNa
BHYTPEHHUX [ W COTPYIHHKAa PalOHHON MPOKYpaTypbl, OXPAaHHHUKOB U POJCTBEHHUKOB
BTOpOM 3agBUTENbHUIBI. OHM moaTBepauiv, 4rto B mMae 2004 r. B cranune KanmHoBckas
MPOBOAMIIACH MPOBEPKA MAaCHOPTHOTO peXHMa, BO BpeMsS KOTOPOWl BTOPOW 3asiBUTEILHUIIE

ObUIH 3aaaHbl BOIIPOCHI O HAJIWMYHHU 3aAIIPCIICHHBIX MPCAMETOB, BKIIIOYasd OPYKHUE, B €€ JOMC.
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CBunerenu mMoKa3alM, YTO BTOPOIl 3asBUTENbHUIIE HE YIpoXKajld M OHa HE MOJBEpraiach
JaBJiIeHUI0. MaTtepHalibl TaKkKe MOATBEPKAAIOT, YTO MOCIIE TOTO KaK MPOKypaType ObUIN JaHbl
yKa3aHMs paccieioBaTh kajloOy 00 yrposax, psl 3alaHHBIX BTOPOH 3asBUTENLHUIE U €€
POJICTBEHHUKAM BOMPOCOB Kacaics xano0sl B EBpomnetickuii Cyn. Bropas 3asBurenpHUIA
coo01ruiIa, YTo € He yrpokaiu rnocie ee oopamenus B EBponeiickuii Cy.

83. C mrons 2004 r. mo 15 mexabpst 2005 1. ObUTIO BEIHECEHO YETHIPE MOCTAHOBICHUS
00 oTKa3e B BO30YKJIECHUH YTOJIOBHOIO Jieja MO kano0e BTOpOil 3asBUTEIbHUIIbI, HO KaXIbIil
pa3 MOCTaHOBJICHNE OTMEHSJIOCH BBIIIECTOAIIUM MPOKYpOpoM. B mocnenHemM noctaHoBiIeHUN
3aMmecTuTeNs mpokypopa YeueHnckoit Pecniybnmuku ot 15 nexabps 2005 r. ciemoBaTensiMm ObLIO
JAHO YKa3aHUE IMPOBECTU JIOMOJHHUTENIbHYIO TPOBEPKY M JOMPOCUTH aJlBOKaTa BTOPOU

3asiBUTEIBHUIIBI 00 00CTOSITEILCTBAX A€Ia.
C. CoorBercTByomue 10kyMmeHTbl CoBeTa EBpornbl

84. N3onsatop «YepHOKO30BOY», TNI€ COJIEpHkaIacCh MepBasi 3asBUTEIbHUIIA, HAXOIUAIICA
M0l BCECTOPOHHUM HAOJIIOJICHHEM DPa3UYHBIX OpraHu3alMil 10 3alluTe TpPaB YeIOBEKa,
BKIrOYas EBpomnelckuii KOMHUTET 1O TPEAYyNPEeKICHHUIO MBITOK U OECUeTOBEYHOTO WU
YHUXKAIOIIEro JOCTOMHCTBO oOpamenus niau Hakazanus (EKIIII), BcnencTeue 3asBieHuit 00
HCKITFOYUTENIHO JKECTOKOM OOpaIleHUU C COACPKANTUMUCS TOJ CTpakeW Juiamu. 4 Mapta
2000 r. rmaBa peneranvu EBponercKOro KOMUTETA MO MPEIOTBPALLCHHUIO MBITOK TOCIOIUH
Xailek B KOHIE BHU3MTa EBpomeiickoro KOMHUTETa MO NPEAOTBPAIICHUIO TMBITOK B
CeBepokaBka3ckuii pernoH Poccuiickoit denepanuu caenan 3asBji€HUE B aJpec BIACTEH
Poccuiickoit deneparuu. B 3agBieHun roBopuiocsh, inter alia6, OTHOCUTEJILHO BHU3UTA B

130JITOp «YEepHOKO30BOY:

«...CBEJIEHUs, COOpaHHBbIC JeJerauued, MpsSMO YKa3plBalOT Ha TO, 4YTO
MHOTHE JTUIa, COJIEPKABIIUECS B U30JATOpe «UepHOKO30BO», MOJBEPrajuch B
JTAHHOM YUYPEXIACHUH KECTOKOMY (PU3NYECKOMY OOpaIIeHUIO B TIEPUOJI C IeKaAOps
1999 r. no nauano ¢espanst 2000 r. UneHsl generamuu NpoBeIN B pa3HbIX MECTax
WHAMBUAYaAIbHbIE U KOH(UIEHIIHABHBIE JOMPOCH] 3HAYUTELHOTO YKCIa JI0JEH,
CoJiepKaBIIUXCS B HM30JsTOpe «YEpHOKO30BO» B TOT mepuon. beina BhIsSBICHA
YyeTKas CHCTEeMa >KECTOKOro (pU3MuecKoro oOpallleHus C COAEPIKALIUMUCS TOJ
CTpaxkeil JTUIlaMu CO CTOPOHBI TIEpcoHaa yupexaeHus. [Ipeanonaraemoe qypHoe
oOpallleHue B OCHOBHOM IIPEJCTaBIsUIO COOOM yJapbl HOramH, KyJakaMd U
nyOMHKaMy 10 pa3HbIM dYacTsM Tena (kpome nuna). Kak coobmanoch, B
OCHOBHOM COJICpXKAIllHeCss IOJ CTPaKEH JIMIAa IOJBEPTaIUCh IKECTOKOMY
OoOpallleHHI0 B IEHTPAIBHOM IMPOXOJIE H30JATOpa, OOBIYHO TOrJa, KOrjaa
CoJieprKalrecs: TOJ CTPAKEH JIHMIA MPENPOBOXKIAINCH B KAOWHET CIIeI0oBaTEIs
JUIS IOTIpOca, WM KOTJla UX OTBOJIMIM OOpaTHO B KaMmephl MOCHe AO0IMpoca; Mo
BCEl BUIMMOCTH, COJIEPKAIIMECs MOl CTPAKEH JIMIIA TaKKe BPeMsI OT BPEMCHH
MOJBEpPrajiuCh  JKECTOKOMY  oOOpamieHHr0 B  KaOuWHETax  ciegoBaTeneil.
[TpenrooXuTeasHO, CIeIOBATENIM OBLIH TOJTHOCTHIO OCBEAOMIICHBI O JKECTOKOM

8 Inter alia (1at.) — B 4KMCIIE IPOYETO, B YACTHOCTH (NPUM. NEPEBOOUUKA).
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oOpalieHuu ¢ COJEPKAIMMMHUCS TIOJ CTpaKeW JIMIIAMH, a HEKOTOphbIe U3
IIOCJIICIHUX HOIITBepIII/IJII/I, YTO KECTOKOC O6paH_I€HI/IC UMECJIIO0 MECTO Ha OCHOBAHUHN
yKa3aHUU cienoBareseii. B onpeneneHHbIX ciydasx JIeeranuy yaaloch coopaTh
MCAMIIMHCKHUE O0Ka3aTCJIbCTBA, HOI[TBep)K,Z[aIOIJ_II/Ie )KaJIOGI:I COOTBGTCTBYIOH_[I/IX
3aKJTIOYEHHBIX O )KECTOKOM OOpAIICHUN.

85. 10 mronis 2001 r. EKIIII cneman my6nudHoe 3asBieHHE, Kacaromieecss YeueHCKOoM
PecnyOnuku, Ha ocHoBaHuum myHKTa 2 crathu 10  EBpomelickoil KOHBEHIMH TIO
NPEIYNPEXKACHUIO MBITOK U OECYeIOBEYHOT0 MJIM YHH)KAIOLIETO JOCTOMHCTBO OOpAaIIeHHUs
Wi Hakasanus. JlaHHBIN mar oOycliOBMIIO HeokasaHue BiacTsamu Poccuiickoit @eneparuu
conericteuss EKIIII mo aByMm BompocaM: i) MpOBEIEHUE TIIATEILHOTO M HE3aBUCHMOTO
paccieoBaHUsT OTHOCHTEIBHO COOBITHI, MMEBIIMX MECTO B HM30JATOpe «YepHOKO30BO» B
nexabpe 1999 r — nagane depans 2000 r.; ii) ocymIecTBICHHE ACHCTBUIA, HAPABICHHBIX Ha
YCTaHOBJICHHE U HAaKa3aHUE JIUI], BUHOBHBI B KECTOKOM OOpallleHHH C JUIAMH, JTUIICHHBIMH
cB0OObI B YeueHckoi PecriyOmuke B xo/e Tekyliero KoH(IukTa. B 3asBi1eHNN TOBOPUIIOCH,

B 4aCTHOCTH, CJIICOAYIOLICC:

«I. CBenenus, coopanubsie EBponelickuM KOMUTETOM IO MPEAYIIPEKISHUIO
IBITOK B XOJie ero BU3UTOB B CeBepoKaBKa3CKMH pPErHOH B KOHLE (eBpais —
Hayasme Mapta u B ampesie 2000 r., ssBHO yKa3bplBaJd Ha TO, YTO MHOTHE JIMIA
MOJBEPIVINCh  JKECTOKOMY  (U3MUecCKOMy  OOpallleHHI0 B H30JIATOpe
«YepHoko30Bo» B mepuoa ¢ aekadps 1999 r. mo nHawanmo ¢epans 2000r. C
Hayama mapta 2000 r. EBpomeickuil KOMHMTET MO MNPEAYyNPEeXICHUIO IBITOK
nelTasics NoOyauTh Biaactu Poccuiickoit denepanuy mpoBeCTH TINATEIBHOE U
HE3aBHCHMOE pacCClIeIOBaHUE OTHOCUTEIBHO COOBITUHM, UMEBIIUX MECTO B 3TOM
U30JITOPE B JaHHBIM mnepuox. Jlo HAcCTOALIErO0 BPEMEHM PpacCielOBaHUE,
3anpoleHHoe EBponeiickuM KOMHUTETOM MO MPEeAyNpeXICHUIO IBITOK, HE OBbLIO
poBeneHo, a Biactu Poccuiickoit denepannu SCHO NOKa3aliH, YTO HE MMEIOT
KaKux-TM00 HaMEpeHWH OpraHu30BBIBATH Takoe paccienoBanue. Ocoboe
0ecroKoiCTBO BBI3BIBAET MO3UIMS Biacteil Poccuiickoit denepamuu, coraacHo
KOTOPOM OHHW YTBEPKIAKOT, YTO B YKa3aHHbIA EBpONENCKHMM KOMHTETOM IO
IIPEYIPEXKACHAIO NIBITOK IEPUOJ BPEMEHH OpPraHaMU I'OCYJapCTBEHHOM BIACTH
HE c03/1aBajioch B UepHOKO30BO KaKUX-THO00 YUPExKACHUN, IpEeTHA3HAYEHHBIX JUIs
COJIEpKaHus 3a€P/KaHHBIX JINLL.

HeocnopumbIM ¢akToMm SIBISIETCA TO, YTO HM30JATOp (YHKIMOHHPOBAI B
YepHoko3oBo B mepuon ¢ Aekadbps 1999r mo Hawano despans 2000 r. mo
ounmaneHOrO yupexneHus B cene cienactBeHHoro uzoisitopa (CHU30 Ne 2)
npukazoM MunncTepcTBa rocTuiuu Poccuiickoit ®enepannu ot 8 deBpans
2000 r. Ynens! generanuu EBponeiickoro KOMUTETa MO NPEAYNPEXKIESHUIO MBITOK
JOTIPOCUIM MHOTHMX JIIOJEH, KOTOPbIE YTBEPXKIAIHM, YTO OHH COAECPKAINUCH IO
cTpaxked B wuzoiArope «YUYepHOKO30BO» B ITOT MEPHOJ BpeMEeHU. MHorue
poccuiickie MOHKHOCTHBIE JHLa (IMPOKYPOPBI, CIEI0BATEIN, COTPYIHUKH MECT
JUIIEHUs CBOOOBI), ¢ KOTOPBIMM BCTpedasjach Jeieranusi, MOATBEPAUIH, YTO
yupexaenue, HasbpiBaemoe ¢ 8 ¢peBpans 2000r. CHU30 Ne2, no »storo
HCIIOJIB30BAJIOCh KaK MECTO COJAEpKaHWA NoA CTpaxked. B  Hamuumm y
EBpomelickoro koMuTeTa MO MNPEAYNPEKACHUIO MBITOK HMEETCS  KOIHs
MEIUIMHCKOTO JKypHaja JaHHOTO YYpEeXJEHUs, B KOTOPOM [E€Hb 3a JHEM
OTMEYaJIMCh MOCTYIUICHUS COAEPIKAILMXCS MO/ CTpaXkel JUI| (M BCe UMEIOIUECs
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y HHUX TOBpexaAcHHus) B mepuon ¢ 8 HosOps 1999 1. mo 12 despans 2000 r.;
IIEPCOHAJ, COCTABJISABLIMM ATOT JKypHaj, CHadaja Ha3blBaJ JAHHOE YUPEKICHHE
«MIBCy» (M3051ATOp BPEMEHHOTO COJCp)KaHUs), a TO3JHEE — «BPEMEHHBIN
[IpUEMHUK-pactpenenurensy. Bmactu  Poccniickoit  @epepauuu  camu B
MPEIIIECTBYIONIEH TMEpPENnucKe MpeacTaBuin EBpomneickoMy KOMHUTETY IO
IIPEIyIPEXKACHNIO MBITOK MMCHbMEHHBIE 3as1BJICHMS], TIOANNCAHHbIE COTPYAHUKAMH,
MOATBEP)KIAIOIIUMH, YTO OHU paboTajalM B MeECTe COAEpKAHUS MOJ CTpaxkei
coliepkaHusi B epuoa ¢ aexadps 1999 r. mo nagano ¢espans 2000 r., a Takxke
[IACbMEHHBIE 3a5BJICHUS, MMOJANUCAHHBIE JHMIAMU, NOATBEPKIAIOIIMMH, YTO OHH
CoJIepKaINUCh MOJ CTpake B UepHOKO30BO B 3TOT NEPUOS.

YrBepxkaenue Biacred Poccuiickoit ®enepauum O TOM, YTO OpPraHbl
roCy/IapCTBEHHON BIACTH HE YUPEXKIAIH KaKUX-THOO MECT JIUIICHHUS CBOOOBI B
YepHOKO30BO B paccMaTpUBaeMblii NEPUOJ BpPEMEHHU (M 4YTO, CJIEI0BATENIbHO,
3ampaimBaeMoe paccieloOBaHUE HE HMEET CMBICNIA) SIBHO HECOCTOSITENIBHO U
IpecTaBiIseT co00il HexelaHue COTpyAHUYaTh ¢ EBpomeiickuM KOMHUTETOM IO
MPEAYNPEHKICHUIO MBITOK.

86. 10 mtons 2003 r. EBpomeickuii KOMUTET MO MNPEAYNPEXKIESHUIO MBITOK CAeal
BTOpO€ MyOnMyHOE 3asBieHue, Kacawomeecs Yeuynn. OHO ObLIO BBI3BAHO YTBEPKACHUAMU O
MPOJOKAIOIIEMCS IPUMEHEHUH MBITOK U IPYTUX BUAOB JKECTOKOTO OOpaIlleHusl CO CTOPOHBI
COTPY/IHUKOB IPAaBOOXPAHUTENbHBIX OpPraHOB M (eAepalbHbIX CHJI, JCHCTBYIOIIMX Ha
tepputopun Yeuenckoir PecrnyOmuke. KomuTeT Takke cchuiajcs Ha TO, YTO JACHCTBUSA,
HaIlpaBJICHHbIE HAa IIPUBJICYEHUE K OTBETCTBEHHOCTH JIMI], HECYIIHX OTBETCTBEHHOCTH 3a

XKeCTOKoe oOparieHne, ObITH HEMHTEHCUBHBIMU H SIBHO HEA(P(EKTUBHBIMH.

II. COOTBETCTBVYIOLIEE BHYTPUT'OCYIAPCTBEHHOE
3AKOHOAATEJIbCTBO

87. Yka3 Ilpesunenra Poccuiickoit ®enepammm Ne 1815 ot 2 HosiOpst 1993 1. «O
Mepax MO MNPEAYNPexKICHUI0 OpOIKHUYECTBA U nonpomaﬁHI/IquTBa»7 npeaycmaTpuBail
pEOPTaHU3aLUI0  «IIPUEMHO-PACTIPEICIUTENBHBIX  LEHTPOBY»  IJd  JIMI, 3aJep>KaHHBIX
OopraHaMu BHYTPCHHHUX IOCJI 3a 6p0)1$[)KHI/I‘~I€CTBO u HOHpOHIﬂﬁHPI‘-IGCTBO, B ILCHTPLI
COHI/IaHBHOﬁ p€a6I/IJ'H/ITaIII/II/I TaKHux J'IIOI[GI\/'I. B cootBercTBHU C AaHHBIM YKa3OM TaKHC JIIOJU
MOTLJIA OBITH IIOMCHICHBI B YKa3aHHBIC HCHTPLI HA OCHOBAHWH ITOCTAHOBJICHUSA IMPOKYpOpa Ha
CpOK He 00Jiee NeCITH THEH.

88. Crarbs 161 VYrojoBHO-MporeccyalbHOro Koaekca Poccuiickoit ®eneparuun
3alpeniaeT pasrialieHue JMaHHBIX MpeIBapUTeNbHOTO paccienoBaHus. CorjacHO dYacTd
TpeTbeﬁ YKaSaHHOﬁ CTaTbU JAHHBIC MMPEABAPUTCIIBHOTIO paCcCICI0BaAaHUSA MOT'YT 6I>ITI) npeaaHbI
TJIACHOCTH JIMIIB C pa3pelieHns MPOKypopa WM CIIEAOBATENS M TOJIBKO €CIIU pa3rilallieHue He
CBA3aHO C HApyYHICHHUEM IIpaB HW 3dKOHHBIX HMHTCPECOB YYACTHUKOB  YI'OJIOBHOI'O
CYJIOTIPOM3BOJICTBA M HE HAHOCHT yIIepO paccienoBaHuio. PasriamieHue JaHHBIX O YaCTHOU

JKU3HH YHYACTHHUKOB YT'OJIOBHOI'O CyAOIIPOU3BOJACTBA 0e3 ux coriacus He AO0IyCKaCTCs.

" Ormenen B pespane 2004 r. (npun. Eeponetickozo Cyoa).
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IIPABO

I. T[PEJIBAPUTEJIbHBIE BO3PAXEHMS BJIACTEM POCCHUMCKON
OEJJEPAIIMM OTHOCHUTEJIbBHO MHCYEPITAHUWA BHYTPUI'OCYIAPCTBEHHBIX
CPEJICTB I[TPABOBO 3AIITHI

89. B 3ameuanusx, mogaHHbIX mocie BbiHeceHHs EBporneiickum CynoM penieHust o
MIPUEMIIEMOCTH KaJIoOBI, BiacTu Poccuiickoit denepary yTBEPKIaau, YTO pacciaeoBaHUe
10 ’kaj00aM 3asiBUTEIBHUI] TPOJOHKATIOCH U UTO 5Kajl00bl TOJKHBI ObITh OTKJIOHEHBI B CBSI3U
C HeHCUepIaHUeM BHYTPUTOCYAAPCTBEHHBIX CPEACTB IMPABOBON 3aIUTHI.

90. Empomeiickuii Cyn moBTOpsieT, 4To coryiacHo mnpasBwiy 55 Permamenta Cyna
mo0oe 3asiBI€HHE O HENPUEMIIEMOCTH JKajloObl JOJKHO MPEJCTaBIATHCS —BIACTAMU
rocy/1apcTBa-OTBETYMKA B MUCHbMEHHBIX MJIM YCTHBIX 3aMEYaHHUAX MO BOIIPOCY MPUEMIIEMOCTH
xano0wl (cMm. [locranoBnenune bonpmoi Ilamarer Epomeiickoro Cyma mo meny «K. m T.
npotuB Ounnsaaum» (K. and T. v. Finland), sxano6a Ne 25702/94, ECHR 2001-VII, § 145, u
[TocranoBnenue bonwmoit [lamatel EBponerickoro Cyaa nmo nemy «N.C. npotuB Hrtamum»
(N.C. v. Italy), xxamo6a Ne 24952/94, ECHR 2002-X, § 44). OnHako B CBOMX 3aMEUaHHUAX 10
BOIPOCY MPUEMIIEMOCTH HACTOSIIEH kaio0bl BiaacTu Poccuiickoit denepariy He 3aTPOHYITH
3TOT Bompoc. bonee toro, EBponeiickuii Cyn He ycMaTpyUBaeT HUKAKUX HCKIIOYHTEIbHBIX
00CTOSATENBCTB, KOTOpPhIE MOTJM Obl 0OCBOOOMUTH Biactu Poccuiickoit denepamuu oT
00s3aHHOCTH TPEICTaBUTh CBOM MpeABapUTElbHbIE BO3pakeHUs 110 BbhiHeceHus [lamaroit
Cyna pemieHuss O TIPUEMJIEMOCTH HacTosimed >kamoosl oT 20 oktsiops 2005 1. (cwm.
[TocranoBnenue EBpomeiickoro Cyaa mno geny «lIpokomoBuuy mnpotuB Poccuiickoi
®denepanun» (Prokopovich v. Russia) ot 18 Hos6pst 2004 1., xanoba Ne 58255/00, § 29).

91. CnenoBatensHo, Biaactu Poccuiickoit denepanu JHIIEHb HA JTAHHOW CTaJuH
npaBa 3asBISATH MPEIBAPUTENILHOE BO3PAKEHUE O HEMCUEPIIaHWU BHYTPUTOCYAAPCTBEHHBIX
CPE/ICTB MPaBOBOM 3aIUTHI (CM., mutatis mutandis®, TlocTaHOBIICHNE EBporneiickoro Cyna o
neny «bpauun npotuB Utanum» (Bracci v. Italy) ot 13 oxTs6pst 2005 r., xano6a Ne 36822/02,
§ 35-37). CnenoBatenpHO, TIpeIBapUTEILHOE BO3pakeHue Biactel Poccuiickont deneparun

JOJDKHO OBITh OTKJIOHEHO.
I1. )KAJIOBBI ITEPBOM 3ASIBUTEJIbHULIBI

A. Locus standi’

8 Mutatis mutandis (1a1.) — ¢ COOTBETCTBYIOIIMH H3MEHEHHAMH (1puM. nepesoouuxa).
 Locus standi (mar.) — mpaBo OOpamIeHHs B CyJ, NPABO OBITH BBICIYIIAHHEIM B Cyae (npum.
nepegooyUKQ).
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92. IlepBas 3asgBUTENbHUIA YTBEPKIAIA, YTO COJIEPIKAHKE €€ MO CTPaXKeH B STHBape U
¢deBpane 2000 1. OBUIO HE3aKOHHBIM W YTO OHAa TMOJBEprajiach OECUYEIOBEUHOMY |
YHIDKAIOIIEMY JOCTOMHCTBO OOpAIEHUIO M MBITKAM BO BpPeMs HaXOXKACHMS IO CTpa)Kei.
[lepBas 3asButenbHuna Obiia youta 21 mas 2003 r., mocie Toro kKak mojaja aiaoly Ha
ocHoBanuu ctatbu 34 KonBeniuu. EBponelickuii Cy oTMe4aeT, 4TO B pa3HbIX CIIy4asx,
KOTI'Jla 3asiBUTENIb YMUPAT BO BPEMsI paCCMOTPEHUS €ro kKaJloObl KOHBEHIIMOHHBIMU OpraHaMU,
EBponeiickuii Cya npuHMMana BO BHUMAHUE 3asIBJICHUS HACJIEIHUKOB YMEPIIETO WM YJICHOB
€ro CeMbHU, BBIPAXKABILKX UX >KEIaHHE MOJJIEPKUBATH Kaao0y (CM. cpelu APYrux MpuUMepoB
[ToctanoBnenune EBpomneiickoro Cyma no aeny «Kamio npotuB Benrpum» (Kalloé v. Hungary)
ot 11 anpens 2006 r., >)xamo6a Ne 30081/02, § 24). Eponetickuii Cyna momnaraer, 4to BTOpas
3asgBUTENbHUIIA, JOYb TEpPBOM 3asiBUTENBHUIIBI, KOTOpas BbIpa3uja CBOE HaMepeHUe
MpOJOKATh Yy4YacTBOBAaTh B PACCMOTPEHHM JKajoObl, HMEET 3aKOHHBIM MHTEpec B
YCTaHOBJIEHUH TOTO, YTO TpaBa MEpPBOH 3asBUTEIBHULIBI, TAPAHTUPOBAHHbBIE CTAThIMU 3 U 5
KonBenruu, Obutn HapymieHsl (CM., mutatis mutandis'’, Tlocranosierne Boxsimoit [TamaTsl
EBponeiickoro Cyna mo neny «Jlan6an mporuB PymberHum» (Dalban v. Romania), xamno6a
No 28114/95, , ECHR 1999-VI, § 1 u 39). CnenoBarensno, Eponetickuii Cya nNpuxomuT K
BBIBOJly, UTO BTOpas 3asBUTEIbHUIIA KaK HACIEAHMIIA MEPBOM 3asBUTEIBHUIIBI UMEET MPaBO

MPOJOKATh Y4aCTBOBATh B PACCMOTPEHUU JIeTIa.
B. IIpeanosiaraemoe Hapyumenue cratbd 3 KonBeHumn

93. TlepBas 3asBHUTENbHHIIA yTBEp)KIaja, 4YTO IMOABEprajach OECUeIOBEYHOMY H
YHIDKAIOIIEMY JOCTOMHCTBO OOpallleHUIo U MbITKaM B HapyuieHue crtath 3 Konsenuuu. OHa
TaK)Ke yTBEpXk/Jaja, YTO COOTBETCTBYIOLINE OPTaHbl rOCYJapCTBEHHOM BJIACTH HE MPOBENH
¢ (}exTUBHOTO pacciaeoBaHUsl MO KajobaM Ha JKECTOKOE OOpalieHue B H30JIATOPE
«YepHOKO30BO» B cOOTBeTCTBYIOmMM mepuoa. Ctatbst 3 KOHBEHUMH 3BYYMT CIIEIYIOIIMM

obpazom:

«Hukro He NOMKEH MOABEpraTrbCs HU MBITKAM, HU OECUEIOBEUHOMY HIIU
YHIDKAIOIIEMY JOCTOMHCTBO OOPAICHUIO WIIK HAKa3aHHUION.

1. losoowr cmopon

94. TlepBas 3asBHTEIBbHUIIA >KaJOBaJIach Ha YKECTOKOE OOpAIllEHHE C HEW M IUIOXHE
YCIIOBUSL COJEp)KaHUSl €€ IOJ CTpaxked, B pe3yJIbTaTe KOTOPHIX COCTOSHUE € 3/I0pOBbS
CyHmIECTBEHHO yxyamwioch. OHa yTBepxkaana, uto Biactu Poccuiickoit deneparuun
pacrojarajii AOCTaTOYHBIMU CBEJIEHUSMHU O CUTYallUd B U30JATOpe «YepHOKO30BO», HO HE

IMPOBEJIN PaCCICIOBAHUC. Omna ccplranach Ha CBOU MCIUIIMHCKUEC OJOKYMCHTBI, @ TAK)XKXC Ha

1 . .
® Mutatis mutandis (11aT.) — ¢ COOTBETCTBYIOIUIIMH H3MEHEHHUIMHU (NPUM. NEPEBOOUUKA).
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JOKJIaJbl, B KOTOPBIX TOBOPUJIIOCH O LIMPOKO PACIPOCTPAHEHHON MPAKTHKE KECTOKOTO
oOpallleHus ¢ 3aKII0OYEHHBIMU U O HEBBIHOCUMBIX YCIIOBHSIX COJIEPKaHUsS MOJT CTPaXKeil.

95. Bractu Poccuiickoit denepainiuy yTBEpKaalid, YTO MOCIE OCBOOOXKICHUS H3-TI0]T
CTpaXKu TepBas 3asgBUTEIbHUIIA U €€ ChIH HE 3asBWJIM HUKAKHUX >Kajio0 O MpeanojaraeMom
&KecTkoM oOpamieHuu. [lepBas 3asBuTENbHULIA MOTyYalla MEIULIUHCKYIO TIOMOIIb BO BpeMs
HAXO0XJICHHUS MO cTpaked. B MeAUIIMHCKUX JOKYMEHTaX, COCTaBJIEHHBIX IPU OCBOOOXKICHUN
3asBUTENBHUIBI H3-TI0]] CTPa)KH, HE HMEJOCh CCHUIOK Ha HMMEBIIMECS Y 3asBUTEIbHHIIBI
TenecHele ToBpexkaeHus. B 2005 oxy mnpokypaTypa MpoBena MPOBEPKY IO xKajgodam
3asBUTENBHUIBI, HO HE YCTaHOBWJA JOKAa3aTENbCTB, KOTOpbIE ObI clenalu HeoOXOAUMBIM

npoBeeHUe paccaenaoBanus. B nexadpe 2005 r. mpoBoAMIIach TOMOJHUTEIbHAS TPOBEPKA.

2. Muenue Esponetickoco Cyoa

(a) OTHOCHUTEJILHO KEeCTOKOI0 00paleHust

96. B naHHOM [1elie CTOPOHBI PA30NUIMCh BO MHEHHUU OTHOCHUTEIIBHO YCIIOBHM
COJIep’KaHUsl MEpPBOM 3asBUTENBHUIIBI MOJ CTPaKEH M ee Kalod O KECTOKOM OOpalleHUU.
CnenoBatenpHo, EBponetickuit Cyn Ha4HET pacCMOTpPEHHE KaJloO0 Ha HapyIIeHHE CTaTbu 3
KonBennuu ¢ yctaHoBneHus: GakToB.

97. OuenuBas mokazaTeiabcTBa Mo jaeny, EBpomeiickuii Cya OOBIYHO TpPUMEHSIT
CTaHJapT «JOKa3bIBaHUSI BHE BCAKOrO pazyMHoOro comHeHus» (cM. [loctaHoBieHue
EBponeiickoro Cyna no aeny «pnangus nporuB Coenunennoro Koponesctay (Ireland v.
the United Kingdom), ot 18 suBapst 1978 r., Series A, Ne 25, p. 64 — 65, § 161). Ognako
JIOKa3bIBAaHUE MOXKET BBITEKATh M3 COCYIECTBOBAHMS JOCTATOUYHO HAIEKHBIX, YETKUX U
MOCJIe0BATEIbHBIX MPEANOI0KEHUIN WM aHATOTHYHBIX HEPYIIMMBIX Mpe3yMiiuil ¢pakrtos. B
TOM CJIy4ae €clii paccMaTpuBaeMble COOBITHS B LIEJIOM MJIU B OOJIbILIEH CTENEHH OTHOCSTCS K
cepe HCKIIOYUTETbHON KOMIIETEHIIMM OpraHOB IOCYAAapCTBEHHOW BJACTH, KaK B CIIydae C
JUIAMH, HAXOSIIUMUCS MOJI KOHTPOJIEM BJiacTel MOJ CTpaxkei, siBHasg mpe3yMmius (HakToB
BO3HUKAET B OTHOILIEHUH BpEJa, MOJYYEHHOTO BO BPEMsl TAaKOTO COJIEP)KaHUs IMOJ CTpaskew.
JleficTBUTENbHO, MOKHO CUMTaTh, YTO HA BIACTAX JIEKUT Opemsi JOKa3bIBaHUSA C LEJbIO
MIPEACTaBUTh JOCTATOYHOE U yoenutenbHoe oobsicHeHue (cM. [TocranoBienne EBporeiickoro
Cyna mo penmy «Pubwu mporuB Asctpum» (Ribitsch v. Austria) ot 4 mexabps 1995r.,
Series A, Ne 336, § 34, u IloctanoBnenue EBpomeiickoro Cyna mo aeny «CaamaH TPOTHB
Typuum» (Salman v. Turkey), xamo6a Ne 21986/93, ECHR 2000-VII, § 100). B orcyrcTBue
Takoro oOwsicHeHusi EBpomeiickuii Cyn MOXET MPUHTH K BBIBOJIAM, KOTOPBIE MOTYT OBITh
HEONMarompusTHBIMU  JUISL  BIAacTel  rocyaapcTBa-oTBeTdnka (cM.  [loctaHoBneHue
EBponeiickoro Cyaa o aeny «Opxan npotuB Typuum» (Orhan v. Turkey) ot 18 utons 2002
r., ’kanoba Ne 25656/94, § 274).

98. B naHHOM jene mepBas 3adABUTEIbHMIIA YTBEp)KIala, 4YTO TMOJABEPrajiach

KECTOKOMY OOpallleHHIO0, YTO YCIOBUS COACpXaHHS €€ TMOJ CTpaked SBISIIUCH
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OecUeOBEYHBIM M YHWKAIOITUM JIOCTOMHCTBO OOpaIlieHHEM M 4TO el He Oblia oOecredeHa
HaJJexamas MEIUIMHCKas TIOMOIlb, YTO TMPHUBEJIO K CYIIECTBEHHOMY YyXYyAUICHUIO
COCTOSIHUM €€ 370pOBbsl. B moaTBepkAeHHE CBOMX [OBOJIOB 3asBUTENIbHUIA NpEACTaBHIIA
CBOIO BEPCHIO COOBITHII BMECTE€ C MOKAa3aHUSIMU APYTOro 3aKIIOYEHHOIO U TOKa3aHUSIMU
BTOPOIl 3aBUTENbHUIIBI, MOJATBEP)KIAIONIME HUMEBLIMECS Y TMEpPBOM  3asBUTEIHHUIIBI
mpoOJeMbI CO 370pPOBBEM, a TaKKe cocliajach Ha IMyOJMYHO JOCTYIHBIE CBEICHUS 00
YCIIOBUSIX cojepKaHUs B u3osATope «UepHOKO30BO» B paccmarpuBaeMoe Bpems. Bmactu
Poccuiickoit @enepanuu npeacTaBUWIN psii MEIUIIMHCKUX JOKYMEHTOB, COCTaBJICHHBIX MOCIIE
OCBOOOKJICHHS TEPBOIl 3asBUTENBHULIBI U3-TI0J] CTPaKH, KOTOpbIE MOATBEP)KIAIM, YTO OHA
ObUTa MoMeIleHa B OOJBHUIY B TSXKEIOM COCTOSHUU M YTO OHA CTpajaia OT psAla TSHKEIbIX
pECIMPATOPHBIX, CEPACYHBIX 3a00J€BaHU W BOCMAJIUTENBHBIX MPOIIECCOB B OpraHU3ME.
Bnactu Poccuiickoit depepannu yTBepKIalM, 4TO JalbHEHIIEe paccieoBaHue T0 Kainooe
ObUIO HEBO3MOXKHBIM BBHJIy OTCYTCTBUS 3allMCceli M HW3MEHEHHUIO COCTaBa IepcoHaja
U30JIITOpA.

99. BBumy ocobbix 00cTosATEensCTB HacTosmmero neina EBponeiickumit Cyn HauHET ¢
paccMOTpeHHsl KajloO TEepBOM 3asSBUTENBHUIIBI OTHOCUTENBHO YXYIIICHHUS COCTOSHHS €€
3JI0POBBSl U OTHOCUTEIBHO MEAUIIMHCKOW MOMOIIY, TOJYyYEHHONW €10 BO BPEeMs HAXOXKICHUS
non crpaxed. M3 uccnenoBanHbsix EBpomneiickum CynoM maTepuanoB claeayer, 4to 17
depans 2000 r. mepBas 3asBUTEIbHUIIA ObLJIA TOCTIUTATU3UPOBAHA B TSKEIOM COCTOSIHUH H
il ObUI MOCTaBIIEH AUArHO3: IBYCTOPOHHSSI OPOHXOIMHEBMOHMS, CEpACYHas HEOCTaTOYHOCTh,
CTEHOKap/usi, 00OCTpEHUE XPOHHUYECKOrO XOJEIUCTHTAa MU JIBYCTOPOHHETO MHeloHeppuTa
(cm. Beime § 73). XoTs 3a0oneBaHUS 3asABUTEIBHUIIBI MOXXHO YacCTUYHO OOBSCHUTH
COCTOSSHUEM €€ 3JI0pOBbS B TPOILIOM, OCTPOE€ YyXYyJAIIEHHE CaMOYYBCTBHSI BO BpeMs
npeObIBaHUs TOJ] CTpa)keil BBI3BIBAET COMHEHHS OTHOCUTENIBHO KayecTBa MEIULUHCKOMN
MTOMOIIHA, TIOJTYYECHHOW 3asBUTCIIBHHUIICH BO BpeMs COAEpXKAHUSA IO CTpaxkehd (cMm.
[ToctanoBnenne EBpomneiickoro Cyna mo neny «®apotyx mporuB JlatBum» (Farbtuhs v.
Latvia) ot 2 nexabps 2004 r., )xaio6a Ne 4672/02, § 57).

100. Kpome Toro, EBponeiickuii Cyn ormedaeT, uto Biactu Poccuiickoin denepannun
CCBUIAINCh HAa MEIUIMHCKUE 3alHucHh M3 HU30JATOpa «YepHOKO30BO», COTJIACHO KOTOPHIM
3asBUTEIBHUIA JBA pa3a oOpalaiack 3a MEIUIIMHCKOM MOMOIIbIO (cM. Bbiie § 74). Biactu
Poccuiickoit denepaiuu He NMpeacTaBuiIM KOonmuM 3TH 3anuced B Eponeiickuit Cyn, HO, B
J000M Cilydyae, B HUX YKa3bIBaJIOCh TOJILKO JIMarHOCTHPOBAHHOE 3a0o0jeBaHue, a HE CIOCcCo0
nedyeHusi. Bractn He oOBsicHWIM, mouyeMmy B 3amucu oT 15 ¢eBpans 2000 r. yka3pIBaauch
TOJIBKO Pe3yJbTaThl U3MEPEHUS IMyJibca U JaBJICHUS MEPBOM 3asBUTEIIbHULIBI, B TO BpeMs Kak
yepe3 JBa AHS B pallOHHON OOJIbHULIE Yy 3asBUTENBbHUIBI OBbLT BBISIBICH DS TSAKEIbIX
peCMpaTOPHBIX U cepACUHbI 3a00JIeBaHUN, KOTOPBIE TPEOOBAIN CPOUHOTO JICUEHUSI.

101. EBpomnetickuit Cy oTMeuaeT xano0bl MepBOM 3asBUTEIBLHHUIIBI HA HEJOCTATOYHOE
OTOIUICHHE, MEPENOJHEHHOCTh M IIJIOXO€ MHUTaHuE, KOTOpble Ha OCMapUBAINUCh BIACTSIMU

Poccuiickoit  ®enepaumu. BeiBogel EKIII oTHOcHTENbHO CHUTyaluu B HU30JATOpE
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«YUepHOKO30BO» B paccMaTpUBAaEMO€ BpeMS MPEAOCTaBISAIOT B ONPEICICHHON CTENeHU
JIOCTOBEPHOE OCHOBaHHUE JI OLEHKU YCJIOBUI COJEp>KaHUS 3asgBUTEIBHUIIBI MOJ CTpaken
(cMm. B KauecTBe emie ofHoOro mpumepa, korga EBpomneilickuii Cyn cChITaeTCsi Ha BBIBOJBI
EKIIII, ITocranoBnenne EBpomeiickoro Cyna mno aeny «KexaioB nporuB bosrapum»
(Kehayov v. Bulgaria) ot 18 staapst 2005 r., xano6a Ne 41035/98, § 66). Eponeiickuii Cyg
COTJIAaCeH, YTO YCJIOBHUS, ONKCAaHHBbIE MEPBOW 3asBUTEIbHUIICH, HEU30E)KHO O0YCIOBHIN ObI
YXYAIIEHUE COCTOSHUS €€ 370pPOBbsi, OCOOEHHO B TOM YTO KacaeTcsi PEecnUpaTOpPHBIX U
Cep/CUHBIX 3a00JIEBAHHIA.

102. B wurore, EBpomneiickuii Cyn yOexaeH, 4TO PacCMOTPEHHBIE UM CBEICHUS
MOJTBEPXKJIAIOT YTBEPKICHUE TMEPBOIl 3asIBUTEIBHULIBI 00 OCTPOM yXYALIEHUU COCTOSIHUSA €€
3JI0POBBS B U30JIATOPE, YTO ObUIO KAK MUHUMYM YaCTUYHO BBI3BAHO YCJIOBUSMHU COJICPKAHUS
3asBUTEJIBHULIBI TIOJ] CTPaXKE M OTCYTCTBHMEM HaJIeXalleil MeIuUMHCKOW nomouu. [lpu
TakKMX OOCTOSTENbCTBAX Ha BiacTAX Poccuiickoir ®enepanuu jexana 005S3aHHOCTh
OTPOBEPTHYTh yTBEPXKACHUS 3asBUTENbHULIBI. OJIHAKO BJIACTU HE CMOIJIM IPEICTAaBUTh HU
OJIHOTO JIOKYMEHTA, KAacaBILErocs COJEp:KaHUs MEPBOW 3asBUTEIBHUIBI MOJ CTPa)keH, WIn
00BSACHUTH, KaKasi IMEHHO MEIUIIMHCKAsl TIOMOIIb OKa3bIBaIach 3asBUTEIbHUIIE U COOOIIUTH
noapooHoctu JseueHus (cMm. IlocranoBnmenue EBpometickoro Cyma mo geny «OctpoBap
npotuB MomnmaBun» (Ostrovar v. Moldova) ot 13 cerntsops 2005 r., xano6a Ne 35207/03,
§ 86).

103. B kauectBe cnenytomero mara EBponeiickuii Cyn nepeier K pacCMOTPEHHUIO
TOT0, CBUJIETEJILCTBYIOT JIM yKa3aHHbIE (pakThl 0 HapyuieHUH ctaThu 3 KoHBeHIMM, KOTOpas
3aKpeIUIsieT OJHY M3 OCHOBOIOJArallluX HEHHOCTEH IeMOoKpaThuyeckoro obmectBa. OHa B
aOCONIIOTHBIX BBIPAKEHUAX 3alpellaeT MBITKHM MWIK OecueIoBeYHOEe WM YHIKaIoIee
JIOCTOMHCTBO OOpallleHHe WJIM Haka3aHue, HE3aBHUCHUMO OT OOCTOSATEIbCTB WM IOBEIEHUS
XKepTBbl (CM. cpeau npyrux mnpumepoB [loctanoBnenue bonpmioi Ilamarer EBpormeiickoro
Cyna no neny «Jlabuta nmpotuB Utammmmy» (Labita v. Italy), sxamo6a Ne 26772/95, ECHR 2000-
IV, § 119).

104. Jlns Toro 4toObl momacth B cdepy nerctBusi ctatbi 3 KOHBEHINH, KECTKOE
oOpallleHre JT0JDKHO JOCTUTHYTh MHUHHMMAJIBHOTO YpPOBHS kecTOKOCTH. OlleHKa yKa3aHHOTO
MUHUMAJIBHOTO YPOBHS OTHOCHTENbHA. OHAa 3aBUCUT OT BCEX OOCTOSTENLCTB JIea, TAKUX Kak
JUINTEILHOCTh OOpalieHus, ero (u3nyeckue W TCUXOJOTHMYecKOe TOCIEeACTBUS U, B
HEKOTOPBIX CJIy4asX, MOJ, BO3pPacT M COCTOSHUE 3/I0pOBbs KEPTBHI (CM. Cpeau Ipyrux
npumMepoB npuBeneHHoe Bbilie [loctanoBinenue EBpomnelickoro Cyna no neny «Wpnangus
npotuB CoeauHenHoro KoponesctBa» (Ireland v. the United Kingdom), p. 65, § 162).

105. T'ocynapcTBO HOKHO 00€CTIEUUTh, YTOOBI JIUIIO COJEPMKAIOCH IO CTpaked B
YCIIOBUSIX, KOTOPbIE COBMECTHUMBI C YBAKEHHEM €ro YeJIOBEYECKOTO0 JOCTOMHCTBA, YTOOBI
MOPSAZOK M CIOCO0 UCIIOIHEHUSI TAaKOM Mepbl He MOBEpra JIMIO MOPAIbHBIM MEepeKUBAHUIM
U CTpaJaHHsIM, WHTEHCHUBHOCTh KOTOPBIX IPEBBIMIAET HEU30€XKHBIH YpOBEHb CTpaJaHusl,

MPUCYIINI COJIEP’KAaHUIO TOJ CTpakel, U YTOOBl — MPUHKMMAs BO BHHMaHUE MPAKTUYECKUE
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MOTPEOHOCTH, BHITEKAIOIINE U3 IPUMEHEHHSI TAKOW MEphl, KaK JIMIIEHHE CBOOOIbI — 3J0POBbE
JUIA U ero Ojaromnoyrydue o0ecrneuyrnBaauch Obl Ha/JIekKaIIMM 00pa3oM, B TOM YHCIIE ITyTeM
obecrieueHnss eMy HeoOXxoauMon memunuHCKoW momomm (cMm. [locranoBinenue boinbmioit
[Tanater EBponeiickoro Cyna mo aeny «Kymia npotus Ilonemmy (Kudta v. Poland), xano6a
Ne 30210/96, ECHR 2000-X1, § 94). [Ipu omieHKe yCIOBHI COAEPKaHMS TIOJT CTPAKEH TOJDKEH
NPUHUMATBCSA BO BHHMMAaHHME KyMYJSTHBHBIM 3(G(EeKT TakuxX YCJIOBUH, a TakKke
MIPOJIOJDKUTEILHOCTE conepxkanust moa crpaxkeit (cMm. IlocranoBnenue Epomeiickoro Cyna
o aeny «Jlyro3 mpotus I'penum» (Dugoz v. Greece), xamob6a Ne 40907/98, ECHR 2001-1I,
§ 46, u Iloctanosnenne EBpomnelickoro Cyaa no aeny «KamamnukoB npotuB Poccuiickoit
®denepanuny» (Kalashnikov v. Russia), sxamo6a Ne 47095/99, ECHR 2002-V1, § 102).

106. OGpamiasce Kk 00CTOSATENHCTBAM HacTosimiero nena, EBponerickuii Cyn ormedaer
HaJIM4YUe JO0Ka3aTelbCTB, CBUAETEIbCTBOBABIINX O CEPbE3HOM YXYAIIEHUU COCTOSHUS
310pOBbsI IEPBOM 3asBUTEIBHUIIBI BO BPEMS COJIEpKaHus ee 1moJ| crpaxen. EBponeiickuii Cyn
TaK)K€ CUMTAET YCTAaHOBJIEHHBIM, YTO BO BpPEMs COJECp>KaHUS IMEPBON 3aSBUTENBHUIIBI MOJ
CTpakeil eil HM B OJJHOM U3 Clly4aeB He Obljla OKa3aHa HE0OXOoauMasi METUIIMHCKAs! TTOMOILb.
[lepBas 3asiBUTENbHUIIA SBHO CTpajaajia OT GU3NYECKUX MPOSBICHUI COCTOSHUS €€ 310pOBbS,
U 3TO COCTOSHUE OBUIO B JajbHEHIIEM YXYJIIEHO IUIOXUM IHTAaHUEM 3aKIIOYeHHBIX U
YCIIOBUSIMU COJIEP>KaHUsl TOJ CTpaXkei, a Takke HeHaJJeKalluM KadyecTBOM MEAMIIMHCKON
nomouu. EBponerickuii Cya pacCMOTPHUT BOIPOCHI, CBSI3AHHBIE C 3aKOHHOCTBIO COJICPKAHUS
NEepBOM 3asiBUTENIbHULIBI TOJ] CTpa)Keil, B CBETe HM3J0XKEHHBIX HIDKE Kanob Ha HapylleHue
cratbu 5 KonBenuuu, ogqnako EBponelickuii Cya OTMEYaeT, 4TO B pacCCMaTpUBaEMOE BpeMs
MPaBOBOM CTATyC M30JATOpa HE OBLI TOYHO ompenaenieH. [Ipyu Takux oOCTOSATENHCTBAX OBLIO
HEBO3MOKHO JOJDKHBIM 00pa3oM OO0ECMeYUTh PACCMOTPEHHE >Kalo0 3aKIIOYCHHBIX WU
o0ecrevynTh HaUIekKallyo MEAUIIMHCKYIO TOMOIIb.

107. IlpuauMasi BO BHUMaHUE BO3PACT MEPBOM 3assBUTEIBHUIIBI, 00IIee COCTOSHHUE €€
3I0POBBS, MPOJOJIKUTEIBHOCTh M YCIOBHUS COAEP)KAHUA €€ MOoJ CTpaked M 0coOble
MOCNEACTBUS, KOTOpbIE COJEp)KAaHUE IO/ CTPa)xeil TMOBIEKIO [UIsl 3asBUTEIbHULIBL,
EBporneiickuii Cyn monaraer, 4To yXYJIILICHHE COCTOSHHE 3J0pPOBbsS 3asBUTEIBHUIIBI, B
COUYETaHUM C IUIOXUMH YCIOBHSIMH COJIEp’KaHUs MOJ CTpa)kel M OTCYTCTBHEM HajaJiexaliein
MEAUIMHCKONW MOMOIIIM, MOBJIEKIN 3a co00il cTpajaHus TaKOTO YPOBHS, KOTOpBIE SIBUJIUCH
OCCUeTIOBEYHBIM M YHWXKAIONIUM JIOCTOMHCTBO OOpalieHHeM B HapyllIeHHe TpeOOBaHMIA

ctatbu 3 KouBeHuu.

(b) OtHocuTeIbHO 3(P(PeKTUBHOIO paccjieIOBaHUS IO KAJI00aM Ha KeCTOKOe
oOpaieHue

108. ITepBas 3asBUTEIBHUIIA YTBEPIKIAIA, YTO BIACTH OBLTA XOPOIIO OCBEIOMIICHBI O
IUIOXUX YCJIOBUSX COJIEP)KaHUS TOJ CTpaKel W LIMPOKOM pPaCHpOCTPAHEHHH >KECTOKOTO
oOpaieHuss B u3onATrope «UYepHOKO30BO» B paccMaTpUBaeMOE€ BpeMs U JOJDKHBI ObLIN

MPEANPUHATh AaKTHUBHBIC IIard 10 pacciefoBaHUM dSTUX kano0. Bmactu Poccwuiickoit
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®denepanyy yTBEpKIAIH, YTO MOCJIE OCBOOOKIEHUS U3-TOJI CTPAXKU MepBasi 3asBUTEIbHUIIA
HEe TojaBaja HUKAKUX KaloO Ha >XKecTokoe obpamienue. B mrobom citydae, mpokypopckas
mposepka 2005 roma He BBISIBWIA 00CTOSATEILCTB, KOTOPhIE 00YCIOBHIA OBl HEOOXOIUMOCTh
MIPOBEJICHUS YTOJIOBHOIO paccie0BaHus.

109. Epomneiickuii Cya oTMeUaeT, YTO Ha OCHOBAHHMHM MPEACTABICHHOW CTOPOHAMH
uHbOpMallMl OH YCTaHOBWJI HapylieHue cratbu 3 KoHBEHIMH B CBS3M C yXyZALIEHUEM
COCTOSIHUSI 37I0POBbsI MEPBOU 3asBUTEIBHUIIBI U OTCYTCTBHEM HaJJiexalled MeIULUHCKON
MOMOIIIM BO BpeMsl HaXOKJIEHUs 3asBUTEIBHUIIBI 1O cTpaked. [IpaBoBoii cTatyc uzonsTopa
00CYXKIeH HIKE MPU PACCMOTPEHHUH k)ano0 Ha HapymieHue cratbu 5 KonBeHumu. Beumy
n3noxkeHHoro  EBpomneiickuit  Cyn mosjaraer, 4Yro HET HEOOXOJAMMOCTH  OTIEIBHO
paccMaTpuBaTh BONPOC O COOJIIOJACHUHM TIPOIECCYaTbHOM  COCTaBISAIONICH CTAaThH 3

Kousenmuu.

C. lIpennosaraemoe HapyuieHue cratbu 5 KonBeHumnu

110. [TepBas 3a9BUTEIBHUIIBI YTBEPKAAIA, YTO COJCPHKAHUE €€ MO CTPAXKEN C THBAPS
mo ¢espans 2000 T. ABISIIOCH HE3aKOHHBIM W HE OTBEYAJIO0 COOTBETCTBYIOIIMM TapaHTHIM

cratbu 5 KoHBEHIIUM, KOTOPAsl 3BYUHUT CIICTYIONTUM 00pa3oM:

«1. Kaxnpiii uMeetr mpaBo Ha CBOOOIY W JMYHYIO HEIMPHUKOCHOBEHHOCTD.
HukTo He MOXeT OBITh JIMIIEH CBOOO/BI MHAYE KaK B CIEAYIOIIMX CIydasx U B
MOPSAJKE, YCTAHOBJIEHHOM 3aKOHOM:

a) 3aKOHHOE COZIEP>KaHUE 101 CTPaXKEH JIUIA, OCYKIEHHOI'O KOMIIETEHTHBIM
CyJIoM;

b) 3akoHHOE 3alep)KaHHe WIM 3aKJIIOYEHHE IMOJ CTpaxy (apecT) juma 3a
HEUCIIOJTHEHHE BBIHECEHHOTO B COOTBETCTBUU C 3aKOHOM pEIICHUS CyAa WM C
LENbI0  00ECleUeHus] HUCIOJIHEHUsI JI000ro 00s3aTeNbCTBa, MNPEANHUCAHHOTO
3aKOHOM;

C) 3aKOHHOE 3aJiepXKaHWe WIM 3aKI0YeHHe TOJ CTpaxy JIMIA,
IIPOU3BEIEHHOE C T€M, YTOOBI OHO MPEACTAJIO NePe]] KOMIETEHTHBIM OPraHOM I10
000CHOBAaHHOMY TOJIO3PEHHUI0 B COBEPIICHUHM MPAaBOHAPYLICHHS WIM B Cilyd4ae,
KOIrZla HMEIOTCS JIOCTaTOYHbIE OCHOBAaHMA IoOjaraTb, 4YTO HE00XOIUMO
MPEeIOTBPATUTH COBEPILICHNE UM MPABOHAPYIICHHS WM MOMEIIATh €My CKPBIThCS
IIOCJIE €r0 COBEPIICHHUS;

d) 3akmrodeHHe TOJ CTpPaky HECOBEPIICHHOJETHErO JHIla Ha OCHOBAaHUU
3aKOHHOTO IIOCTAHOBJIEHHUS JUIS BOCIMTATEIbHOTO HaJA30pa WM €ro 3aKOHHOE
3aKJIIOUEHHUE TOJ] CTPaxKy, MPOU3BEIACHHOE C Te€M, YTOObI OHO MPENCTANIO Mepea
KOMIIETEHTHBIM OPTaHOM;

€) 3aKOHHOE 3aKIIOUYEeHHE TOJ CTPaxy IHUIl C LEeNbl0 MPEAOTBpAIlCHUS
pacrpocTpaHeHus UHPEKIMOHHBIX 3a00I€BaHUM, a TAKKE 3aKOHHOE 3aKJIIOYCHUE
MOJI CTPaXy MyIIEBHOOOIBHBIX, ATKOTOJIMKOB, HAPKOMAHOB WJIA OPOJIST;

f) 3akoHHOE 3ajmep)kaHUE WM 3aKJIIOYEHHE MOJ CTPaXy JIMLA C LEJbI0
MPEIOTBPALIEHHS €r0 HE3aKOHHOTO BhEe3/la B CTPaHy HWIIM JHUIA, TPOTHB KOTOPOTO
IIPUHUMAIOTCSI MEPBI 10 €T0 BHICHIJIKE WJIM BbIAYE.
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2. KaxxaoMy apecTOBaHHOMY HE€3aMeUIUTEIbHO COOOIIAIOTCS Ha MOHATHOM
€My sI3BbIKE IPUYUHBI €T0 apecTa U JIF000e MPeabsIBIsIeMOe eMy OOBHHEHHE.

3. Kaxplil 3aepKaHHbIA WIIM 3aKJIFOYEHHBIN O] CTPa)Xy B COOTBETCTBUU
C MOJIYHKTOM «C» MyHKTa | HacTosiel cTaTbi He3aMEeIUTENbHO JTIOCTaBIsSETCS
K CyIb€ WJIH K MHOMY JOJHDKHOCTHOMY JIMILy, HaJE€JI€HHOMY, COIJIACHO 3aKOHY,
cyneOHOW BIacTbio, U MMEET MpaBO Ha cyJeOHOe pa3dupaTenbCcTBO B TEUCHHE
Pa3yMHOTO CpOKa WJIM Ha OCBOOOXIeHHe J10 cyaa. OCBOOOXKIEHNE MOXKET OBbITh
00yCIIOBJICHO MPEOCTABICHIUEM rapaHTUi SBKH B CY/I.

4. Kaxplid, KTO JIMIIEH CBOOOMBI B pe3yJbTaTe apecTa WIHM 3aKIIOUYCHHS
Mo CTpaxy, HMEeT IMpaBo Ha Oe30TiarareilbHOE pACCMOTPEHHE CYJIOM
MPAaBOMEPHOCTH €r0 3aKIIOYEHHUs MO/ CTpaXy M Ha OCBOOOXKIEHHE, €CIIH €ro
3aKJIIOUEHUE TI0J] CTPAXKy MPU3HAHO CYJIOM HE3aKOHHBIM.

5. Kaxnaplil, KTO cTan >KEpTBOM apecTa WM 3aKJIIOYEHHs II0J CTPaxy B
HapyIIeHHUE MOJIOKEHUN HACTOAIIECH CTaThu, UMEET MPaBO HA KOMIICHCAIIUIOY.

1. losoowr cmopon

111. B cBsi3u ¢ BOIPOCOM O 3aKOHHOCTH COJEp)KaHUs €€ IOJ CTpa)xeil mnepsas
3asBUTEJILHULIBI OTBEpraja yTBep:KIeHWe Biacteil Poccuiickoi depepauud O TOM, 4YTO
3assBUTENLHUIA ObLIA 3aJIep’KaHa B paMKax 00psObI ¢ OpoasikHIYecTBOM. OHA MO TYSPKUBAIIA,
YTO ee 3a0payid MOJ CTpaxky U3 €€ COOCTBEHHOIO J0Ma, YTO €€ UMs U PO 3aHSATHUH ObLIN
M3BECTHBI BJACTSIM, YTO CPOK COJEp)KaHUS €€ MOJ CTpakedl MpeBbIIa]l MaKCUMaJIbHO
pa3pelleHHbIe JECATh JHEW, YCTaHOBJIEHHbIE YKa30M, U, CAaMO€ Ba)XXHOE, YTO B JIOKyMEHTE,
opopmiiennom Haypckum POBJ] Ha ee umsa 2 mapra 2000 r., oco00 yKa3pIBaloCh Ha
IIPOBEPKY MPHYACTHOCTU 3asBUTENBHULIBI K JAESITEIbHOCTH HE3aKOHHBIX BOOPY’KEHHBIX
dbopmupoBanuii. [lo MHEeHUIO 3assBUTENBHUIIBI, BIacTH Poccuiickoit depepannn HE yKazaiu
MPaBOBOM cTaTyc H305TOpa B YUEpHOKO30BO, M COJACPKAHUE IOJ CTpaXed B HTOM
YUpEXKJIEHUU HE MOTIJIO CUUTAThCSI COOTBETCTBYIOLIUM MOJIOXKEHUSAMU cTaTbu 5 KoHBEeHLINH.

112. Bnactu Poccuiickoit denepannn yTBepKIaiu, 4TO COAEPKaHNE 3asBUTEIbHUIIBI
nojJ cTpakeil ObLT 3aKOHHBIM W OBUTO OCHOBAaHO Ha TmoyiokeHHs Ykasza Ilpesummenrta
Poccuiickoit ®enepanuu, HampaBlIeHHOro Ha O0oppOy ¢ OpoaskHHuYecTBOM. Biactu
CCBUTATIMCh Ha MMEBIIYIOCS WH(GOPMAIHIO O CTaTyce M30JsATopa B YepHOKO30BO, M3 KOTOPOH
CJIEJIOBAJIO, UTO BCE 3aIMCH, KaCAOLUECs] PACCMAaTPUBAEMOI0 NEPUO/IA, ObUIM YHUUTOXKEHBI U
OTCYTCTBOBaJIa BO3MOKHOCTb YCTAaHOBUTH OpPraH I'OCy/IapCTBEHHOH BJIAacTH, KOTOPBIA OTBEYAJ
OBl 3a JESTENbHOCTh U30JIATOPA, UM YCTAHOBUTH JIUL, KOTOPbIE OXPaHsUIN YUPEXKACHUE 10 8
¢deBpanss 2000 r. Tlocnme 5To¥ naThl JaHHOE YYPEXKIACHHE CTalo (YHKIIMOHUPOBATH KakK

CIIEICTBEHHBIN U30JIATOP.

2. Muenue Esponetickoco Cyoa
113. EBpomneiickuit Cya noguepkuBaeT GyHIaMEHTAIBHYIO BaXKHOCTD COJCPIKAIIIXCS
B ctatbe 5 KoHBeHIMM rapantuii, oOecneuuBaolUX IPaBO JUIA B JIEMOKPaTHYECKOM

oOmiecTBe Ha CBOOOJY OT MPOHM3BOJIBHOTO JIMINCHHS CBOOOABI BIAacTAMHU. B 3TOH cBs3n
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EBponeiickuit Cyn momuepkuBayi, 4YTO JI00OE JIMIIEHHWE CBOOOMBI JOHKHO HE TOJIBKO
OCYUIECTBIIATECS B COOTBETCTBUM C MaTEpHUAJbHBIMU U TPOIECCYaTbHBIMU MOJOKEHUSIMU
BHYTPUTOCYAaPCTBEHHOI'O 3aKOHOATENIbCTBA, HO U PaBHBIM 00pa3oM JOJIKHO OTBEYAThH LIETU
cratb 5 KOHBEHIMH: 3amUTe U@ OT NPOU3BOJBHOTO JHUIICHHS CBOOOABL. YUTOOBI
MUHUMHU3UPOBATh PHUCK IMPOU3BOJIBLHOTO IOMEIIEHUs MOJ CTpaxy, crathsi 5 KonBeHuuun
3aKpervIsieT PpsAl MaTepHUaJbHO-IIPABOBBIX TOJOXKEHUI, HANpaBiICHHBIX Ha oOecreueHue
BO3MOXXHOCTH HCCJIEJOBaHMS Ka)KIOrO aKTa JIHUIIEHHsS CBOOOJBI HE3aBUCHMBIM CYyIOM, a
TAKXeE 3aKpeIuUIsieT OTBETCTBEHHOCTh BJIACTEW 3a mpUMeHeHue 3Tol mephl. EBponelickuii Cyn
TAKXKE YCTAHOBHII, UTO HENMPU3HAHHOE' = COMEpKAHHE JTHIA MO CTPAKCH SBISCTCS MOTHBIM
OTpUIIAHMEM JTUX TapaHTUH M CBHUJIETEIBCTBYET O CEPbE3HOM HApyUIEHHH CTaTbhH 5
Kounsenmuu (cm. [Toctanosnenne bonpmoit [Tanater EBponetickoro Cyaa o neny «Hakumxu
npotuB Typuum» (Cakic1 v. Turkey), xamoba Ne23657/94, ECHR 1999-1V, § 104, u
[TocTanoBnenune EBpomneiickoro Cyna no neny «Yumuek npotuB Typrun» (Cicek v. Turkey) ot
27 despans 2001 r., xanoda Ne 25704/94, § 164).

114. BBuny cceuiku Biacteid Poccuiickoit ®enepanii Ha COJEpKaHHE TEPBOIt
3asgBUTENBHUIBI TOJ] CTpakell B paMKaxX 3aKoHa, Kacaloulerocsi IMperoTBpaICHUs
OpomsbkHMYecTBa, EBpomeiickuii Cya cHavala pacCMOTPHT, MOXKHO JIM CUYUTAThCS, YTO
coJiep)KaHHe MEPBON 3assBUTEIBHUIIBI MO/ CTpaXKel MomajgaeT B cepy ACUCTBUS MOAMYHKTa
«e» myHkTa 1 ctaten 5 KoHBeHImu.

115. CtopoHBI HE OCHapWBaIOT, YTO TIEPBas 3asBUTEIbHUIIA ObLTA 3aj7epikaHa y cels
noma 25 saBapst 2000 r. m ocBoOoxkaeHa n3-moa crpaxu 17 despans 2000 r. Takum obpazom,
OHa nposesia noa crpaxkent 24 nus. EBponerickuii Cyn otmevaet, yto Yka3 Ne 1815 nmo3Bodsn
MOMEIATh JIUI], 3aJeP>KaHHBIX 32 OPOJSKHUYECTBO M MOMPOIIAWHUYECTBO, B MPUEMHUK Ha
OCHOBaHUU MOCTAHOBJICHUS IPOKYpOpa Ha CPOK J10 AecsTu aHel. Jlake eciu mpennoioKuTh,
4yTO YKa3 MOT ObITh IPUMEHEH B HACTOALIEM JIEJIE U UTO, I0ATOMY, COJIEpKaHHE MO CTpaken
MOIJIO TomnajaTh IMOJ JEUCTBHME MOIMYHKTa «e» MmyHkTa 1 crarbu 5 KOHBEHIMH, BIACTH
Poccuiickoit ®denepanii HUKOrJa HE YTBEPXKIAIU, YTO CYHIECTBOBAJIO IMOCTAHOBJICHUE
MPOKypopa O MOMEUICHUH MEPBON 3asiBUTENBHUIBI MO/ CTPAXy, U HE OOBSICHUIH, IMOUYEMY
3asBUTEIBHUIIBI  COJEPIKAlach TIOJ CTpake Oojee paecsaTd aHe. B matepmanax,
paccmoTpeHHbIx EBpomneiickum CymoM, HET CCBUIKM Ha TaKHe JOKYMEHTHI. Takum oOpazoMm,
coJlep)KaHHE TEPBON 3asiBUTEIBHUIBI O] CTPaKe HE COOTBETCTBOBAJIO 3aKOHOJIATEIILCTBY
Poccuiickoit denepaniii WM COOTBETCTBYIOIIUM IOJOKEHUSAM MOJIMYHKTa «€» MyHKTa 1
cratbu 5 KoHBeHIMMU.

116. Manee, EBponetickuii Cy1 oTMEUaeT, 4YTO B JOKyMEHTE, 0()OPMIICHHOM Ha UM
MepBoi 3asBUTENbHUIBI HavaibHUKOM Haypckoro POBJ] 2 mapta 2000 r., coo6miaiocs, 9To
¢ 25 smBaps mo 26 depans 2000 r. pacciaeaoBalioch IpEAnoiaraeMoe ydacTue IepBOr

3asBUTENBHUIBI B HE3aKOHHBIX BOOPYKEHHBIX (opmupoBanusx. M3 3Toro aokymMmeHTa

1 .
Unacknowledged detention (anri.) — daktiuyeckoe 3ajepikaHue JMna (OrpaHuueHNe ero cBOOO/bI),
KOTOPOE OTPHLIACTCS BIACTSIMH U, CIISIOBATEIILHO, HE O(OPMIICHO JTOKYMEHTAIBHO (npum. nepeeoouuxa).
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CJIelyeT, 4YTO HACTOAILIEH MPUYMHON TMOMEIIEHUsI 3asBUTENbHULIBI MOJA CTpPaxy ObUIO
MOJ03peHHe B COBEpUIEHMH €10  TMPEeCTYyIUICHUS. Opnako, MO-BUJIUMOMY,
BHYTPUTOCYAaPCTBEHHBIE MPOLEAYPHI MO 3aJePKAHUIO JIHII, TOJ03PEBAEMBIX B COBEPILICHUU
MPECTyIUICHUs, OBUIM TOJHOCTBIO TPOUTHOPUPOBAHbI B JaHHOM ciydae. OOBHHEHHE
3asBUTENBHUIIC TNPEIbSIBICHO HE ObLJIO, KOMIETEHTHbIE OpraHbl BJIACTH HE BBIHOCHUIIU
MOCTAHOBJICHUN O 3aJIep’KaHUU 3asSBUTEIBHUIIBI UM 00 OCBOOOXK/IEHUU €€ U3-TM0JI CTPaXKH, a
coJiep’KaHUe 3asiBUTENILHUIIBI TOJ] CTpa)keil He ObUIO CBA3aHO HU C KaKUM pacclieZIOBAaHHEM.
[lepBast 3asBUTENbHMIIA HE pacloyiarajia TapaHTUSIMH, MPEJOCTABISEMBIMH JIMIIAM,
JTUIIEHHBIM cBOOOBI. EBpomeiickuii Cyn MOKeT Ha3BaTh TaKoe COACp)KaHWE TIOJ CTpayken
TOJIBKO ITPOM3BOJIBHBIM U TIOJTHOCTHIO IPOTUBOPEYAIINM TPEOOBAHUSAM 3aKOHHOCTH.

117. Kpome TOro, mo-BUIMUMOMY, MPABOBOM cTaryc u3onsTopa «HYepHOKO30BO», B
KOTOPOM TIepBasi 3assBUTENBHUIIA cojaepxkanack ¢ 25 sHBaps mo 17 ¢espans 2000 r., Ob11
pasbsicHeH B JiydiieMm ciydae 8 deBpains 2000 r., korga, Kak cooOmmian Biaactu Poccuiickoi
denepanun, oH ObUT TIEpelaH B BeleHHe MuHHUCTEpCTBa focTuimu YeueHckor PecmyOnuku
(cm. Berme § 25). EBponetickuii Cyn oTMedaeT psii JOKYMEHTOB, KOTOpPBIE MPOTHBOpEYAT
Jlake ATOMY YTBEpXKIEHMIO: Npuka3 MuHucrepctBa roctuuuu ot 8 aprycra 2000 r. o
nepenavye CIeACTBEHHOTO H30JATOpa W3 BeneHuss MunucrepctBa toctuiun KabapauHo-
bankapckoit Pecriyoimkun B MunuctepctBo toctuniun Yedenckoit PecmyOmuku (cM. Bbime §
26), omnako B 2005 romy mpoKyparypa HE CMOIJIA TMOJXYYUTh HWH(OOpPMAIUIO O
MpeoiaraeMOM HaX0XJIEHUU U30JIITOpa B BeleHnn MunucrepcTBa roctuiun KabapanHo-
bankapckoit Pecrry6muku no 8 aBrycra 2000 r. Uiy yCTaHOBUTS JIMII, KOTOPHIE CITY>KHIIA Tam
oxpanHukamu (cwm. Beime § 70 — 71).

118. B »otoil cBsizsu EBponeiickuii Cya Takke OTMEYAeT MPUBEIACHHBIC BBIIIE
nokymeHnTel EKIIII, a mmenno myoOmuunoe 3asBieHue oT 10 mtoms 2001 r., B KoTOpoM
YKa3bIBaJOCh Ha OTCYTCTBHE YETKOI'O IMPaBOBOIO CTaTyca u3oyATropa «UepHOKO30BO» 10 &
depans 2000 r., a Bractu Poccuiickoit denepaiiny mpu3bIBaIUCh MPOBECTH THIATEIBHYIO H
HE3aBHCUMYIO IIPOBEPKY MO 3TOMY Bompocy. EBponeiickuit Cyn cuuTaeT HEMOCTHKUMBIM TOT
dakT, 4TO B rocygapcrse, /i€ JEHCTBYET MPUHIMI BEPXOBEHCTBA IpaBa, YEIOBEK MOXKET
OBITh JIMIIIEH CBOOOJBI U TIOMEIIEH B YUPEkKACHUE, KOTOPOE HAa MPOTSHKEHUU 3HAYUTEIBHOTO
CpPOKa He KOHTPOJIMPYETCS HU OJHUM U3 KOMIIETEHTHBIX OPTraHOB T'OCYJapPCTBEHHOI BIIACTH.
DTta cuTyamusi TOOUIpsieT Oe3HaKa3aHHOCTh BCEX BHUIOB 3JIOYMOTPEOJEHUH W aOCOIIOTHO
HECOBMECTHMA C TPHUHIMIIOM OTBETCTBEHHOCTH BJAacTed 3a JIMI, HAXOISAIIMXCSA TMOJ HX
koHTposieM. Kak Tonpko 3Ta cuTyanus nonana B cepy BHUMaHHS KOMIIETEHTHBIX BJIAcCTEH,
OHA JIOJDKHA ObLIa OOYCIOBUTH NMPUHSATHE HE3aMEUIUTENbHBIX M BCECTOPOHHUX JAECUCTBUU,
HAIpaBJIEHHBIX Ha YCTAHOBJIEHHWE W TPUBJIECYEHHE K OTBETCTBEHHOCTHM BHHOBHBIX JIMII, Ha
MPEIOCTABIIEHUE KOMIIEHCAIIMU MOTEPIEBUINM U OOECeueHue TOro, YTo B OyaylieM Takas
cutyarusi He moBTopuTcs. EBpomeiickuii Cya mopakeH TeMm (pakToMm, 4YTO YyKa3aHHBIE

JIeHCTBUSI He OBUTH OCYIIIECTBIICHBI.
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119. B utore, EBponeiickuii Cyn nonaraer, 4To coAepkaHue NepBOM 3asiBUTEIIbHUIIBI
o cTpaxkei ¢ 25 saBaps mo 17 despans 2000 r. 61710 TPOU3BOJIBHBIM M TIPOTUBOPEUHIIO
OCHOBOIIOJIATalOIIMM aclleKTaM IMPUHIMIIA BEPXOBEHCTBA IpaBa B HapyILICHHE MOJOKEHUMN

ctatbu 5 KouBeHiuu.
I1. YKAJIOBbI BTOPOI 3AABUTEJIBHULIBI

A. Muenne EBponeiickoro Cyia 0OTHOCHTEJIbHO J0KA3aTEJIbCTB U YCTAHOBJIEHUS

dakrToB

1. losoowr cmopon

120. Bropas 3asBUTENIbHUIIA YTBEPKAAJIA, UTO €€ MaTh U TPOE JPYTHX POJACTBEHHUKOB
ObuM YOUTBHI TOCYJApCTBEHHBIMH BOEHHOCTyammMmu. OHa ccbUlajlach Ha TOKa3aHHs
CBUJETENeH, KOTOpble COOOIIMIN, YTO MPECTYNHUKH HOCHIU KaMy(QuIUpoBaHHYIO (opmy,
pasroBapuBaiM MO-PYCCKM W €3[IWJIM Ha BOCHHBIX aBTOMOOMIISX uepe3 OJIOK-TIOCThl Ha
Joporax BO BpeMsi KOMEHJAHTCKOro 4Yaca. 3asBUTENIbHUIA TakXKe OTMETHJIa, YTO BJIACTU
Poccutiickoii deneparnuu He NMPEACTaBUIM J0KA3aTEIbCTB d(PPEKTUBHOTO paccieJOBaHUs 10
¢dakTy yOUICTB, a Takke HE 0O0OCHOBAJIM BBIBOJI O TOM, YTO OpraHbl FOCYAapCTBEHHON BIIACTH
HE HeCJIM OTBETCTBEHHOCTH 3a yOUIicTBa.

121. Brmactu Poccuiickoit @eneparui yTBEpKIaid, 4TO OOCTOSTEIHCTBA YOUHCTBA
MIEPBOI 3asIBUTEIBHUIIBI U emie TATH aull B ctanuie KamuHoBckas 21 mas 2003 1. HE ObLIH
ycTaHoBJeHbl. CleCTBHE HE YCTAaHOBMJIO JI0KA3aTEIbCTB, MOATBEPKIAAIOMINX MPUYACTHOCTh
K IPECTYIUIEHUIO COTPYJHUKOB BOWCK CHEIMAJbHOTO Ha3HaueHus. BrmacTu cchuianuch Ha
nHpopmaIuio, cCoOpaHHYIO CJIEICTBUEM, COTIIACHO KOTOpOW HUKakue BoeHHocykamme OI'B
HE MPUHUMAJU y4acTHs B CIIELUATbHBIX ONEpalusX B palloHE B pacCMAaTPUBAEMbIN JI€Hb, a
BOCHHbIE aBTOMOOWJIM, AMCIOLHUPOBAHHBIE B paiioHEe, HE MPUMEHSUIMCh YKAa3aHHOW HOYbIO

(cm. BeIIE § 57).
2. Iloonynxkm «a» nynkma 1 cmamou 38 Konsenyuu u 66160061 Esponetickoeo Cyoa

122. B noanyHkTe «a» myHkTa 1 cratbu 38 KoHBEHIIMM yKa3aHO CleAyrouee:

«1. Ecmi Cyn oOBbsIBIISIET 5Kalto0y TPUEMIIEMOM, OH:

a) TPOJOJDKACT PpACCMOTPEHHE Jiela C y4yacTHeM IMpeICTaBUTeNeH
3aMHTEPECOBAHHBIX CTOPOH W, €CIM 3TO HEOOXOJMMO, OCYIIECTBISCT
UCCIIeIOBAaHHE OOCTOSTENBCTB Jiena, s 3(PPEKTUBHOTO MPOBEACHUS KOTOPOTO
3aMHTEPECOBAaHHbIE TOCYAAPCTBA CO3/1AI0T BCE HEOOXOANMBIC YCIOBUS.

[Ipexxne uem mepelTH K OLIEHKE JoKa3aTesbcTB, EBponeiickuii Cyq MOBTOpSET, YTO

s 3PQPEKTUBHOTO (PYHKIIMOHUPOBAHUS CHCTEMBl TOJAud HMHIUBHIYaJbHON >KanoObl,
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yCTaHOBJICHHOU cTaTtheit 34 KoHBeHIMM, KpaitHe BaKHO, YTOOBI TOCYAapCTBO 00SCTICUHIIO BCE
HeoOxoaumble ycioBus I 3 dexTuBHOrO paccMoTpeHus: xkainod (cM. I[locranomieHue
Bbonwmoii [Tamatrer EBponeiickoro Cyna no neny «Taupsikyny npotuB Typuum» (Tanrikulu v.
Turkey), xamo6a Ne 23763/94, ECHR 1999-1V, § 70). Ilpou3BoacTBy 10O kajmobaM Takoro
pola — Korja JHWIO0 OOBHMHSIET MNpeACTaBUTENEH ToCylapcTBa B HapyLIEHMH €ro TIpas,
rapaHTUpoBaHHBIX KOHBeHLMENH — MpuUCyIle Takoe IMOJOXKEHHE e, YTO B PsAe CIIydaer,
TOJIbKO BJIACTU TOCYJapCTBa-OTBETUYMKA HMEIOT JOCTYN K HMH(pOpMaIUH, CIOCOOHOU
MOJATBEPAUTh WM OMNPOBEPrHyTh >kajnoly. HempenocraBieHue BiIacTAMU TrocCylapcTBa-
OTBETYMKAa TakoW MHPOpMAIMU, KOTOpas HaxOOUTCS B MX paclopsbDKeHud, Oe3
YJOBJIETBOPUTEIILHOTO OOBSICHEHHS MOKET HE TOJBKO J1aTh OCHOBaHHUS ISl BbIBOAA 00
000CHOBAHHOCTH YTBEPXKICHHUM 3asBUTENs, HO TAaKXE€ MOXKET HETraTUBHO OTpPa3UThCS Ha
CTENEeHH COOJIIOJIEHUSI TOCYAapCTBOM-OTBETUUKOM CBOUX 0053aTENbCTB, MPEAYCMOTPEHHBIX
MOAIMYHKTOM «a» myHkTa 1 crateu 38 KonBenmuu (cm. [locranoBnenne EBpomneiickoro Cyna
no aeny «Tumypram npotuB Typuwmwm» (Timurtas v. Turkey), sxamo6a Ne 3531/94, ECHR
2000-VI, § 66).

123. OTHOCUTENHHO BHYTPHUTOCYJIapCTBEHHOTO pacciie/IoBaHus Mo ¢akTy yOuicTBa
nepBoit 3asBuTenbHUIBI EBpomeiickuit Cyn otmewaet, uto 20 oktsiOps 2005 r. Bmactsm
Poccutickoit @enepanuu ObUIO TIPEITIOKEHO TPEICTaBUTh BCE MaTEPHUAIIbl YTOJIOBHOTO JIeTa.
B otBet Biactu Poccuiickoit @enepanuu npeAcTaBUWINA psii JOKYMEHTOB U3 MaTEpUAJIOB Jiefia
Y KpaTKOE OMUCAHUE CIICICTBEHHBIX ACHCTBUM (cM. BhImIe § 55 — 58 u 75 — 80).

124. Esponeiickuit Cyn oTMeUaeT, 4TO NpPeACTaBICHHbIE BiacTaMu Poccuiickoit
@denepalii  TOKYMEHTBl SIBHO COCTABJISIIOT TOJBKO HEOOJBIIYI0O YacTh MaTepHasioB
YTOJIOBHOTO jena. Hampumep, B HUX HET HU OJIHOTO M3 MHOTOUYMCIICHHBIX CBHJETEIbCKUX
MOKa3aHW#, BKIIOYasi mokasanus M., Ipyrux poICTBEHHUKOB BTOPOH 3asBUTEIbHUIIBI, CEMEN
JIPYTUX NOTEPHEBIINX U MOKAa3aHUNW BOCHHOCTYXAIIUX, 3aKIIOYEHUN CyneOHO-MeAUIIMHCKON
U OaJTTMCTHYECKON AKCHEepTU3bl, MPOTOKOJIA OCMOTPAa MecTa IMPOUCHIECTBHS, 3alPOCOB U
OTBETOB, KAacaroIIMXCSl MPEANOoIaraéMoro y4yacTusi B YOHMIHCTBaX MpPaBOOXPAHUTEIbHBIX
opranoB win Boopyxennsix Cun. Brnactu Poccuiickoit ®deneparuu  yTBepKaaiau, 4TO
pas3ryiacuTh COAEpkKaHHE ATHX MATEPUAIOB ObUIO HEBO3MOXKHO, MOCKOJIbKY OHHU COZAEpKallu
CBEJICHHSI O PACIIOIOKEHUHU U IEUCTBUAX BOCHHBIX U CHEIHAbHBIX NOIpa3Ae/ieHui 1 JTNYHbIE
JlaHHbIE 00 yJacTHHKaX MpoIecca, U CChIIAINChH Ha cTaThio 161 YT0n0BHO-TIpOIIECCYaTbHOTO
KoJieKkca (CcM. BhIIe § 67).

125. B cBsa3u ¢ stum EBponeiickuit Cya oTrmedaeT, 4To BjiacTh Poccuiickoit
denepaid HE TPOCWIM MPUMEHUTHh NMYyHKT 2 mpaBuia 33 Pernamenta Cyna, KOTOpPBIM
MO3BOJIAET OrPAHUYUTH TNPUHIUN MyOJUYHOCTH MaTEpHalioB, IMPEACTaBISEMBIX B
EBpomneiickuii CyJ, ¢ 3aKOHHBIMU LIEJISIMHA, TAKUMH KakK 3alllUTa UHTEPECOB HAIIMOHAIBHOMN
0€30MacHOCTH M JIMYHOW >KU3HU CTOPOH, a TaKXke COONIOJICHHE HMHTEPECOB IMPaBOCYIUS.
EBpomneiickuii Cyi Takke OTMEYaeT, YTO B Psii€ CIAy4aeB OH YCTAaHOBWJI, YTO IOJIOKECHUS

cratb 161  VYroJIOBHO-NIpOLIECCYaIbBHOTO KOJEKCa HE MOTYT paccMaTpUBaThCs Kak
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MPEMSITCTBUE AJISl pasriallleHusl COAepaHUs MaTepHalioB YTOJIOBHOTO Jiela, PaCCMOTPEHUE
KOTOPOTO €IIe He 3aBepiineHo (cM., Hanpumep, [locranosnenne EBpomneiickoro Cyma mo aemy
«MuxeeB npotuB Poccuiickoit @enepanumn» (Mikheyev v. Russia) ot 26 saBaps 2006 r.,
xanoba Ne 77617/01, § 104). Ilosromy, EBpomneiickuii Cyn mojaraer oObsSICHEHUS BJacTei
Poccuiickoit denepariuy HEIOCTATOYHBIMU JIJIs1 ONIPABAAHUS COKPBITUSI CYIIIECTBEHHO BaXKHOM
uHdopmaruu, 3anpomennor EBponeiickum Cynom.

126. CnenoBarensHo, EBponelickuii Cya noJyiaraet, 4To OH MOKET CAEIaTh BHIBOJIBI U3
noBeneHusi Biacteil Poccuiickoii ®enepanmu. KpomMe TOro u ccpuUiasiCb Ha BaXHOCTh
COTPYJIHUYECTBA BJAacTel TOCy1apcTBa-OTBETUHMKA B paMKaX KOHBEHIIMOHHBIX MpoLeayp (CM.
Beimie § 122), EBpometickuit Cyn mosaraet, uto Biactu Poccuiickoit ®denepanuu He
BBITIOJTHWIIM CBOM 00sI3aTENIbCTBA, MPEAYCMOTPEHHBIE MOAIMYHKTOM «a» MyHKTa 1 ctatbu 38
KonBenmuu mo obGecneuenuto EBpomneiickomy Cyay Bcex HEOOXOIWMBIX YCIOBHM IS

yCTaHOBJICHUS (HDaKTOB.

3. Oyenka paxmoe Esponetickum Cyoom

127. Bropas 3asBUTEIbHUIIA HACTaWBANIA, YTO €€ MaTh (TIepBas 3asIBUTEIBHUIIA), OTEII,
Opat u a5 ObUTM HE3aKOHHO yOUTHI TIpeacTaBuTessiMu BiaacT 21 mas 2003 r.

128. Bmactu Poccuiickoii ®enepaniud OTpUIATH KaKyIO-THOO TPUYACTHOCTH
rocyapcTBa K yOuiCcTBaM M OTMeYall, YTO CJIE/ICTBUE HE YCTAHOBUIIO BUHOBHBIX JIMII.

129. Espomeiickuii Cya comnwieTcs Ha psl NPUHIMIIOB, BBIPAOOTAHHBIX B €rO
MPABONPUMEHHUTEILHON TMPAKTUKE IPU YCTAHOBJIECHUU (DAKTOB, MO TMOBOAY CTOPOHBI HE
NPUIUIA K cortameHuo (cM. Beime § 97). B 3ToM KOHTEKCTe ciemyeT NMPUHUMATh BO
BHHMaHUE [EHCTBUS CTOPOH MpH MOJYyUYEHUH [O0KA3aTeNbCTB (CM. MPUBEIECHHOE BBIIIE
[TocranoBnenue EBponerickoro Cyna mno npeny «Mpmanaus nporuB CoeauHEHHOTO
Koponesctay (Ireland v. the United Kingdom), p. 64 — 65, § 161).

130. EBponeiickuii Cya 0COOEHHO YyTKO OTHOCHTCS K BTOPOCTEIICHHOMY XapaKTepy
CBOCH POJM W MPHU3HAET, YTO JOJDKEH MPOSIBIATH OCTOPOKHOCTH NMPHU MPUHATHH Ha ceds
GbyHKIMM Ccyla TepBOW MHCTAHIMM TPU PACCMOTPEHHHM BOMPOCOB (PAKTOB, €ciu
00CTOsATETLCTBA KOHKPETHOTO JIeja MO3BOJIAIOT 3TOro m3bexkarh (cM., Hampumep, PerneHue
EBponeiickoro Cyna o geny «MakKepp npotuB Coenunernnoro Koponesctay (McKerr v.
the United Kingdom) ot 4 anpens 2000 r., xamoda No 28883/95). Tem He meHee, B CBETe
3HAYMMOCTH 3alIUThI, TapaHTUpOBaHHOU cTaThel 2 KonBenuuu, EBponeiickuit Cyn nomxeH
MPOBOAUTH OCOOEHHO TIIATENbHYIO MPOBEPKY MO (haKTaM JUIICHUS >KU3HH, MPUHUMAS BO
BHHMaHUE HE TOJBKO JEWUCTBHUS IMpEICTaBUTENIECH rocyJapCTBEHHOM BJIACTH, HO TaKXKe U BCE
conyTcTByromme ooctoarensctBa (cM. IlocranoBnenne EBpomeiickoro Cyma mo aeny
«Asmap nipotuB Typrun» (Avsar v. Turkey), sxamo6a Ne 25657/94, ECHR 2001-VII, § 283).

131. EBponetickuit Cyn yxe oTMeTHII (hakT HEeTpeacTaBIeHus BIacTsaMu Poccutickoi
®enepai COOTBETCTBYIOIIMX JTOKYMEHTOB U3 MaTEPHUaIOB YrOJIOBHOIO JIejia, KacaroluXcs

00CTOSATENHCTB YOWHCTBA TEPBOM 3asBUTCIBHHIIBI, TAaKMX KaK TIOKa3aHHS OYCBHJICB
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cOOBITHI, TOKa3aHUSI POJACTBEHHUKOB XEPTB U COTPYIHUKOB MPABOOXPAHUTEIHHBIX OPraHOB
W WHBIE OTHOCSIIUECS K JIeNy JOKyMeHTHI (cMm. Beime § 126). [lo Mmuenuro EBpormeiickoro
Cyna, 3TU IOKyMEHTBHI SIBIJIUCH Obl PEIIaIONIMMU MPU MPOBEPKE TOYHOCTH YTBEP)KIECHUI
3asBUTENBHUIBI OTHOCUTENBHO MPUYACTHOCTM BOEHHOCHY)XAaluX K yOuiicTBaMm (CM.
[TocTanoBnenune EBpomneiickoro Cyna o neny «Tene nmpotus Typuum» (Tepe v. Turkey) ot 9
Mmas 2003 1., xanmo0a Ne 27244/95, § 48 u 163).

132. EBpomneiickuii Cyn TakXke OTMETHJ CJIOXKHOCTH, C KOTOPBIMHU CTOJKHYJIUCH
3asBUTENBHUIBI TPU TMOJYYEHUH HEOOXOJMMBIX JI0KA3aTelIbCTB B TMOAJEPKKY CBOUX
YTBEP)KICHU B cCiy4yasx, Korma Biactd Poccuiickoit ®@enepauuu — pacrosarajiu
COOTBETCTBYIOIIIMMHU JTOKyMEHTaMHU M HE NPEJCTAaBISIM UX. Ecnu 3asBUTENb NMpeabsBiseT
JIOCTAaTOYHO CEpBhE3HBIC JO0Ka3aTeahCTBA IS BO30OYXKAeHUS nena, a Epomeiickuit Cyn He
MOKET CJeNaTh BBIBOJBI IO BoMpocaM (akTOB M3-3a HENOCTaTKa YKa3aHHBIX JIOKyMEHTOB,
MMEHHO BJIAaCTH TOCYJapCTBAa-OTBETYMKA JOJKHBI B UTOre OOBSCHUTH, IOYEMY
paccMaTpuBaeMble JOKYMEHThl HE MOTYT CIY>KUTh TOJATBEPKICHHEM TOBOJOB 3asiBUTENIS,
au00 TIPEAOCTAaBUTh YIOBJICTBOPUTEIBLHOE M yOEIUTETbHOE OOBSCHEHHWE TOTO, Kak
MIPOMCXOAMIIA OCTIApUBaeMble COOBITHS. Takum 00pa3om, OpeMsl JOKa3bIBaHMs BO3JIOKEHO Ha
BJIACTH TOCYJapCTBa-OTBETYMKA, W €CJIHM BJIACTU MPEACTAaBAT HEHAJJIekKallue JIOBOJbI, TO
BO3HUKHYT BOIIPOCHI, CBSI3aHHBIE C MPUMEHEHHUEM CTaThu 2 u/wiu ctaThl 3 KoHBEHINH (CM.
[TocTanosnenune EBpomnetickoro Cyaa mo aeny «Tomky nporuB Typrum» (Togcu v. Turkey)
ot 31 mas 2005 r., xxanoba Ne 27601/95, § 95, IlocranoBnenue EBpomneiickoro Cyna no aemy
«Axkym u apyrue npotuB Typrum» (Akkum and Others v. Turkey), sxamo6a Ne 21894/93,
ECHR 2005-11, § 211).

133. Bropas 3asBUTEIbHUIIA MpEACTaBUJIA MOKAa3aHUS TPEX OUYEBHJIECB COOBITHH, a
uMeHHO ee Opara M. m nByx cocezneil. OHM ONMMCHIBAIM NMPECTYMHUKOB KaK BOCHHBIX WIIU
COTPYJIHUKOB CIEHUAIbHBIX CHJI, TIOCKOJbKY OHH TOBOPWUJIM TO-PYCCKH, HOCHIIU
KamyupoBaHHyI0 (HOpMY M IUIEMBI, pacrojaraid aBToMoomisMu Y A3, 000py10BaHHBIMHU
aHTEeHHaMU, OECHpPENSITCTBEHHO IMEPe/IBUraliuCh BO BpEeMsS KOMEHJAHTCKOTO dYaca U HX
JNEHCTBUS OTJIMYAlld TPU3HAKHM, XapaKTepHble Ui CHELMaJbHBIX ONepalui, Takue Kak
mpoBepka macmopTa coceaku Jl., KOTOpeld OBLT TMO3MHEE HAWIAEH B JOME TMEpPBOM
3asgBUTENbHUIBL. CBUAETENN TaKXKe YTBEp:KJadh, YTO BOCHHOCHYyXalllMe Ha OJIOK-MOCTax
BOKPYT CTaHHUIIbI COOOIIMIN UM, 4TO ObliIa TPYIIA CO «CIEeUUalbHbIM pazperniennem». OauH
W3 CBHUJCTENICH OTMETHJ MEIIOK Ha TOJIoBe OpaTa TNEpPBOW 3asBUTEIBHHIIBI, MOXOXHN Ha
HCIIOJIb3yEMbI€ BOCHHOCTYKAIMMU TIpH 3aiepkaHuu aull (cMm. Beime § 37 —46 u 49).
CBunerenu OTMETHIIM CXOXECTb M OeCCHOpHBIM CTUJIb UCIOJHEHHS BCEX IIECTH YOHUICTB.
HemnpaBurenscTBeHHas: opranuzaius «MeMopuamy, KoTopas coodmumia 00 youiicTBax 26mas
2003 r., Takxke MpeACTaBWiIa JOBOALI B TMOJB3Y TOTO, YTO NPECTYIUIEHUS COBEPIINIIN
MIPEACTaBUTENH IOCYIapCTBEHHOM BIAcTH (CM. BbIme § S51).

134. Esponeiickuii Cya oTMeYaeT B OSTOM CBA3M MNPEACTABICHHBIC BJIACTAMH

Poccuiickoii ®denepanuu cBeneHusi 00 OMpENENEHHBIX JIOKYMEHTax, HCCIICIOBAHHBIX BO
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BpeMsl MPOBEPKH, KOTOpPHIE HE MOATBEPIMIM YYacTHE€ BOEHHOCIY)KAIIUX WM BOEHHBIX
aBromoOusieit B oneparusax B Haypckom paitone 21 mas 2003 r. OgHako 3TOT 10BOA HE ObLT
noaTeepkaeH. Biactu Poccuiickoit deaepanuy He MPEACTABWIM KOMTUN ATUX IOKYMEHTOB U
Jake He YTOYHMIM B JajbHeimeM wux coxaepkanue. Kpome Toro, conepkanue
paccMaTpuBaeMbIX JOKYMEHTOB HE MOXET OBbITh YTOYHEHO, MCXOJ W3 MaTepuayoB
YIOJIOBHOTO Jiena, mpeAcTaBiieHHbIX B EBponeiickuii Cyn. EBponeiickuit Cy1 moq4epKUBacT B
TOM OTHOUIEHHH, YTO OH IPOBOAMT OIEHKY J0Ka3aTeIbCTB M yCTaHaBIUBaeT (aKTbl U
00s3aH TMPUHATH pELIEHHE O J0KA3aTelIbCTBEHHONM IIEHHOCTH MPEJICTaBICHHBIX €My
nokymeHTOB (cwm. [locranoBnenue EBpomeiickoro Cyaa mo geny «YenukOwiek MpoTUB
Typuumn» (Celikbilek v. Turkey) ot 31 mas 2005 1., >xamo6a Ne 27693/95, § 71). B nannom
nene Espomnedickuii Cyn ycraHaBimBaeT, 4to Biacthu Poccuiickoir @enepanuu He
MPECTaBWIN KIIIOYEBblE JaHHbIE CIEJICTBUS, KOTOpbIe MOIJIM Obl MPOJUTH CBET Ha
o0cTrosiTensCcTBa YOUNHCTBA MEPBOI 3asBUTEIBHUIIBI  TPEX YICHOB €€ CEMbHU.

135. B cBete uznoxkenHoro EBponelickuii Cyna mojaraer, 4To BTOpas 3asgBUTEIbHUIIA
NpenbsiBUiIa JOCTaTOUYHO CEphEe3HBIE OKa3aTelbCTBA TOrO, YTO €€ POACTBEHHUKH OBLIU
Ka3HEHbl 0e3 cyJa MpeACTaBUTEISIMU TocyaapcTBeHHOW Biaactu 21 mas 2003 1. Biactu
Poccuiickoit  ®enmeparuu  HE TPEACTABHIM  OOBSCHSAIOMIMX CHUTYAIlMI0 JIOKYMEHTOB.
YTBepxaenue Biacted Poccuiickoit denepaniu O TOM, YTO CIIEJACTBHE HE OOHAPYKHIIO
JTOKAa3aTeNbCTB MPUYACTHOCTH K yOUHCTBaM CIlielMajIbHBIX BOOPY)KEHHBIX CHUJI, HE SBIISETCS
JIOCTAaTOYHBIM, YTOOBI CHATH C BJIacTel yKazaHHOe Opems jaoka3biBaHus. EBpometickuii Cyn
TaKKe IIoJaraeT, 4TO OH MOKET CcJeJaTh BBIBOJABI W3 JeHcTBHI Biacteir Poccuiickoi
denepai OTHOCUTEIBHO MaTEpUANIOB PAacCaeI0BaHusI.

136. [TosToMy, He OCHOBaHUHU U3J10keHHOTO EBponeiickuii Cyn npuxoauT K BBIBOJY O
TOM, YTO OTBETCTBEHHOCTh 3a CMEpPTh POICTBEHHHKOB BTOPOW 3asBUTEJIHULIBI HECET

roCyIapCTBO.

B. Ilpeanosiaraemoe Hapyuenue cratb 2 KonBenuun

137. Bropasi 3asgBUTENbHHIIA YTBEPKAAJIa, YTO UMEJIO MECTO HapyUIEHUWE CTaTbHU 2
KonBeHIMu B CBs3M ¢ yOWICTBOM IEPBOM 3assBUTEIBHUIIBI U TPEX 4WICHOB ee cembu. OHa
TaKkKe yTBepXKAama, 4Tto mo (akrtamMm yOWCTB He ObUTO TpoBeneHO dhdeKTHBHOE

paccnenoBanue. CtaThs 2 KOHBEHIINM 3BYUHT CIAEAYIOIIMM 00pa3oMm:

«1. ITpaBO Kaxa0ro JiMila Ha )KU3Hb OXpaHsIeTcd 3aKOHOM. HUKTO HE MOXKeT
6LITI> YMI:IH_UIQHHO JJMIIICH JXW3HWU HWHA4YC KAK BO HCIIOJIHCHUC CMepTHOFO
MIPUTOBOPA, BRIHECEHHOTO CYJIOM 3a COBEPIICHUE MPECTYIUICHUS, B OTHOIICHUH
KOTOPOI'0 3aKOHOM MPEyCMOTPEHO TaKO€ HaKa3aHUeE. ...».
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1. Youticmeo poocmeenHuKo8 6mopotl 3as16UumeibHuYbl

138. Bropas 3asBuTenbHHUIIA YTBEpXKIana, YTO €€ MaTh, OTeI, Opar W Asas ObuH
yOUTHI MPEACTaBUTEISIMU TOCYIAPCTBEHHOM BJIaCcTU B HapylleHue cTaTbi 2 KOHBEHIUH.

139. Biactu Poccuiickoi @enepannvl OTPULIAIM 3TO YTBEPKICHHUE.

140. Cratpst 2 KoHBEeHIINH, 3aKpETUIAIONIAs TPaBO Ha KU3HB U 0OCTOATENIHCTBA, KOT1a
JUIIEHUE XU3HU MOXET ObITh ONpPaBAAHO, SIBJISIETCS OAMH U3 CAMbBIX 3HAUYUMBIX MOJIOXKEHUN
KonBeH1MM, OTCTYIIJIEHHE OT KOTOPOTro He nomyckaerca. Bmecte co cratbeit 3 KonBeHiuu
OHAa 3aKperyisieT OJHY M3 OCHOBHBIX IIEHHOCTEM JEMOKpaTHYECKHMX COOOIECTB,
cocrapisitonux Coer EBpomnbl. [ToaToMy, 00cTOsITENBCTBA, KOTAA JHUIIEHUE KU3HU MOKET
OBITh OMpaBlIaHO, JOJDKHBI ObITH cTporo ompexaeneHsl. [Ipeamer u nens KonBeHimm, kak
MHCTPYMEHTA 3alllUThl YeJIOBEKa, TaKkKe TPeOyIoT, YTOObI cTaThs 2 KOHBEHIIMM TOJIKOBAJach
U TpUMEHSUIach TakuM o00pa3oM, 4YTOOBI cjAenaTh COJAEp)Kaluecss B HEH TrapaHTUu
MIPUMEHUMBIMU Ha npakTuke u 3pdexkruBHbME (cM. [TocTanosnenne Erponeiickoro Cyna mo
neny «MakKann u apyrue npotuB Coequnennoro KoponesctBa» (McCann and Others v. the
United Kingdom) ot 27 centsi6ps 1995 1., Series A, Ne 324, p. 45 — 46, § 146 — 147).

141. Esponetickuii Cyn yXe YCTaHOBWJ, YTO OTBETCTBEHHOCTh 3a CMEPTh
POJICTBEHHUKOB BTOpPOIl 3asBUTEIBHUIIBI HECET TocynapcTBo. B oTcyTcTBHE Kakoro-mm6o
ONpaBJaHUsl NPUMEHEHUS MPEICTAaBUTEISIMU BIIACTH HACHIWSA, NPHUBEALIETO K CMEpPTH,
EBponeiickuii Cyn monaraer, 4To UMeJIO MECTO HapylleHue ctaThu 2 KOHBEHIIMH B CBSI3H CO

cMepThio 3yphl butuepoii, Pam3ana Mnyesa, Mnpuca Unyesa u A6ubakapa butuena.

2. Ilpeononazaemoe nenaonexcaujee Kayecmao paccied08ansl

142. Bropas 3asBUTENBHHUIIA YTBEPXKAAJIa, YTO pacciefoBaHue 1Mo (akTy CMEPTH ee
MarepH, OTiia, Opara u 111 06110 HeI(DPEKTUBHBIM.

143. Bnactu Poccuiickoit denepariuii OCIIOPHIIA 3TO YTBEP)KICHUE U COOOIIMIIH, YTO
pacciefoBaHue  orBeyano  TpeOoBaHusSIM KOHBEHIMH U BHYTPUIOCYJapCTBEHHOI'O
3aKOHOJATEIbCTBA.

144. Espomneiickuii Cya TOBTOpSET, UYTO OOS3aHHOCTh 3allUIIaTh KU3Hb B
COOTBETCTBUU CO cTaThell 2 KoHBEHIIMHU, MPOYMTAHHONW B COBOKYITHOCTHU C MPETYCMOTPEHHON
cratbeid 1 KoHBeHIIMM 00mIe 00s3aHHOCTHIO TOCYJapCTBa «OOECIEeUnBaTh KaXKIOMY,
HAXOAIIEMYCs MO/ UX IOPUCAMKIINEH, IpaBa U cBOOOIbI, ONpeaeeHHbIE B ... KoHBeHIIUNY,
MoJIpa3yMeBaeT, YTo JOHKHA MMETh MECTO KaK MMHUMYM Kakas-To gopma 3QQpeKTUBHOTO
O(pUIMATILHOTO PACCIeIOBaHMs, €CIM JIIOAU TOTHOIu B pe3yjbTare MPUMEHEHUS CHUJIbL.
EBponeiickuii CyJ cchlmaeTcsi Ha CBOIO MPAKTHKY, KACAIOIIYIOCS PaMOK 3TOW 00S3aHHOCTH
(cM. B KauecTBe HEJAABHETO MpHMepa KpaTKOE M3II0KEHHWE COOTBETCTBYIOIIMX MPUHIUIIOB B
[TocranoBnenun EBpomneiickoro Cyna no geny «2CTamMupoB U Apyrue npotuB Poccuiickoin
®enepanun» (Estamirov and Others v. Russia) ot 12 okTs6ps 2006 1., sxamo6a Ne 60272/00,
§ 85 —87).
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145. B nannom gene no Qakty yOuiicTBa TIEpBOM 3asBUTEIIBHHUIIBI U TPEX WICHOB €€
ceMbH OBLIO TIPOBEACHO paccienoBanue. EBponetickuii Cyn A0KEH pacCMOTPETh, OTBEYAIIO
JI 3TO pacciieioBaHue TpeOoBaHusIM cTaThu 2 KoHBeHITUN.

146. Empomneiickuii Cya oTMe4aeT, 4YTO BBHJY HENPEACTABICHUS BJIACTAMH
Poccuiickoit @eneparuu O0JbINEH YacTH MaTepUajOB YTOJIOBHOTO Jiela W HepasTJIallcHUs
COJIEp)KaHUs ATHX JOKYMEHTOB, BO3MOXHOCTh Cyaa caenaTh BBIBOLY O HaAJeXalleM
XapakTepe paccienoBanus orpanuyeHa. EBponelickuii CyJ y»Ke OTMETHI HENPEICTaBICHUE
BrnactssMu Poccuiickoit denmepanuu KITIOYEBBIX CBEACHUN MX MaTEpPHAIOB CIEACTBUSA (CM.
Beiie § 136). B utore Eppomnetickuit Cyn He ocBemomieH 00 oObeMe Wi XOTs OBl JaTtax
OOJBIIICH YacTH CIEeACTBEHHBIX jaeicTBuil. EBpomelickuit Cya monaraer, 4ro B JaHHOM
Clydae OH TakK)Xe MOJXKET CJieJlaTb YETKHE BBIBOAbI M3 MOBEIEHUs BiacTed Poccuiickoin
®denepalv ¥ IPEANOIOKUTh, UTO MPEACTAaBICHHbIE My MaTepHalibl ObLTH MOJ00paHbI TakK,
yTOOBl TMPOACMOHCTPUPOBATh B MaKCUMaJbHO BO3MOXHOW cTeneHu 3(P(HEKTUBHOCTH
paccmaTpuBaemoro paccienoBanus. [lostomy, EBponelickuii Cya pacCMOTPUT HACTOSIILYIO
*asio0y Ha OCHOBaHMU MMEIOILIUXCS MaTEPHAJIOB U B CBETE YKa3aHHBIX BHIBOJIOB.

147. Bo-niepBrix, EBponeiickuii Cyn oTMe4aeT, 9YTO BIACTH ObUTM HE3aMETUTEIIHLHO
yBEIIOMJICHBI 00 yOHWICTBaX W YTO paccieloBaHHE OBLJI0O HA4YaToO B J€Hb COBEPIICHUS
npectymuieHus. [lo-BunuMomy, B TOT k€ J€Hb ObLI OCYIIECTBICH PAJ Ba)XXHBIX ACHCTBUM,
TaKUX KaK OCMOTp MecTa IPOUCHIECTBHSI M JONPOC HEKOTOpBIX cBuiereneil. Buaumo,
U3JI0’KEHHAs! BTOPOM 3asiBUTENIbHULIEH BepCcHsl COOBITHI 3acily>Kujla XOTh KAKOT0-TO BHUMaHUS
CO CTOPOHBI OPTaHOB CJIEJCTBUS, KOTOPbIE B ONPEIEICHHbIII MOMEHT 3alpOCHIIA CBEACHUS O
MPOBOAMBIIMXCS B  pailoHe CHEIUaJbHBIX ONEepalusXx M O MECTOHaXOXKICHUU
BOSHHOCITY KaIlliX U BOGHHON aBTOMOOMJIBHOW TEXHUKH B PACCMaTPUBAEMBIH JCHb.

148. HecMoTpst Ha 3TH yCHIIHSI, pacclieJOBaHUE YOMICTB Tak U HE ObUIO 3aBEPIICHO, U
BUHOBHBIE HE OBbUIM YCTAHOBJIEHBI W Haka3zaHbl. XOTsS TMpPeayCMOTpPEHHas cTaThedl 2
KonBenmuu  00s13aHHOCTH,  TpoBecTH  A(DQPEKTUBHOE  pacciaeoBaHUE  SBIACTCS  HE
00S3aHHOCTBIO JTOCTHXKEHUSI pe3yJibTaTa, a OO0S3aHHOCTb HCIOJIb30BAaHUS ONPEAeNIEHHBIX
MeronoB (cMm. Ilocranonenme EBpomeiickoro Cyma mo nmeny «ABmap mpotuB Typriam»
(Avsar v. Turkey), xanoba Ne?25657/94, ECHR 2001-VII (u3Bneuenus), § 394),
EBpomneiickuii Cyn ¢ yAMBIECHHEM OTMEYAET, YTO MPEJCTABICHHbIE BiacTIMHU Poccuiickon
®denepalii MOCTAHOBJIEHHSI MPOKYPOPOB HE CBUIECTENHCTBYIOT O KaKOM-JTHOO BHANMOM
nporpecce Ha MPOTSDKEHUH Oojiee yeM JABYX C IMOJIOBUHOM JIET B paccieoBaHUU YOUHCTB
YEeThIPEX YJICHOB CEMbH BTOPOU 3asBUTEIBHUIIBI U €Ile IBYX >KUTEJEeH CTaHUIIbI (CM. BBIIIE §
57 u 78 —79). B mocranoBineHun mpokypopa oT 9 nexabps 2005 r. mepedyucieHbl Te Ke
(dakThl, uTO ¥ B moctaHoBieHn: oT 21 Mast 2003 1. 0 BO30YKIEHUHN YTOJIOBHOTO Jena. Takum
00pa3oMm, Mo-BUANMOMY, paccieloBaHuE HE CMOIJIO NMPUBECTH K YCTAHOBIIEHUIO KOJIMYECTBA
MPECTYIHUKOB, BBISBJICHUIO TOrO, HCMIOJb30BAIM JH OHH aBTOMOOWJIM, YCTaHOBJICHHIO
MOCJIE0BATEIBHOCTH JACUCTBUN MPECTYMHUKOB, MapIIPYTOB, KAKUMU OHH BOIUIM B CTaHUILY

M BBIIJIM U3 HCEC, WKW TUII HUCIIOJIB30BAHHOI'O OPYXKH. Oco00 BaXHO, 4YTO, IMO-BUIUMOMY,
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paccliieZJoBaHHe HE CMOTIJIO PUBECTU K YCTAHOBJIEHHUIO KAaKOro-1u00 MOTHBA YOUMHCTB WU K
OOBSCHEHHUIO TOTO, YTO MPOM3OILIO B Ty HOUb B cTaHuile KammHoBckas. Eponetickuit Cyn
Takke oTMedaeT, 4yTo B HOs0pe 2003 . BTOpas 3asBUTEIbHUIIA TPOCHIIA TMPHU3HATH €€
MOTEPIICBIICH, HO PEIICHUE 110 ATOMY BOIIPOCY OBLIIO MPUHATO ToJIbKO B 2005 Toay (cM. BbIIE
§ 34 wu 77). Illo-BuguMomy, TIOTEPIIEBIIMM COOOIIATUCh CBEACHHUS TOJBKO O
MIPUOCTAHOBJICHUU WJIM BO30OHOBIIEHUHU PACCIEIOBAaHUS, U B COOTBETCTBYIOIIMX MUChMaX HE
CO00IIAIOCh 0 KaKOM-JTHOO MPOTPECcCce B pacciieIOBaHUU MpecTytuieHus (cM. Boime § 80).

149. B panHbIX oOcTositenscTBax EBpomeiickuit Cya Tmosaraer, 4YTO BJIACTH
Poccutiickoii @enepanyun He BBHITOIHIIA CBOIO 00S3aHHOCTH O MPOBEACHUIO 3(PHEKTHBHOTO,
HE3aMe/UINTEIbHOIO U TIIATENIbHOTO paccieoBaHusl yOHICTBa MEpBOW 3asBUTEIbHUIIBI U
TpeX IPYruX POJICTBEHHUKOB BTOPOW 3asBUTENbHULIBI. Cie10BaTENbHO, B 3TOM OTHOIICHUU

TaKX€ UMEJI0 MECTO HapyllIeHHue cTaThu 2 KOHBEHIINH.

C. lIpennosaraemoe Hapyumenue cratbu 3 KonBeHumnu

150. Bropas 3asBUTENbHUIIA YTBEpXKJaJla, YTO YYBCTBO CTpaxa, CTpPajaHus |
NepeKMBaHUs, KOTOPbIE OHA HCIIbITAalla B pe3yJibTaTe yOUilcTBa 4eThipeXx OJM3KHUX UJICHOB €€
CEMbH, SIBIJIUCH OOpallleHneM, IpoTUBopedanuM ctarbe 3 KonpeHuuu.

151. IlomumMo mpocToro oOTpunaHuss (HAKTUYECKOH OCHOBBI  YTBEPXKICHUU
3asBUTEIBHUIIBI, BiacTu Poccuiickoir dexepannn 0co00 HE paccMaTpUBaId JKaloOy Ha
HapyuieHue cratbu 3 KoHBeHIMH.

152. B pamkax crateu 3 KonBenuuu EBpomneiickuii Cyjq paHee yCcTaHaBIMBAJI, YTO
MOTYT BO3HUKATh BOMPOCHI B OTHOIIEHHM OJU3KHX POJCTBEHHUKOB «HCYE3HYBIIMX) JIHII,
€ClI TEPEeKUThIE 3asABUTENSIMU CTpaJlaHus M TEepPeXUBAHUS MPUUMHWIM UM CTpaJaHUs
CTEMEeHU TSHKECTH, JOCTAaTOYHOM, 4YTOOBI OXapaKTepu3oBaTh JEUCTBHS BJIACTEH Kak
OecuenoBeyHoe oOparmieHre 1o cmbicay cratbu 3 KonBennuu. bynmer nu uneH ceMbu
«HUCYE3HYBIIETO» YEJIOBEKa CUUTATHhCS >KEPTBOW OOpallleHusi, HAPYIIAIOLIETO MOJIO0XKEHUS
cratb 3 KoHBeHIMH, OyJeT 3aBUCETh OT HAJIMYUA OCOOBIX (DaKTOPOB, KOTOPHIC MPHUIAOT
CTpaJaHUsIM POJICTBEHHUKAM >KE€PTBBI CTEIIEHb U XapaKTep, OTIIMYAIOUINE UX OT HEU30EKHBIX
NEepeKUBAHUN POJACTBEHHUKOB JIMI[, CTaBIIMX >XEPTBAMU CEPbE3HOr0 HAapyIICHUS IpaB
yenoBeka. K COOTBETCTBYIOIIMM 3JIEMEHTAM OTHOCATCS OJM30CTh CEMEHHBIX CBs3EH, 0COObIE
00CTOSATENTLCTBA  B3aMMOOTHOIICHWH, OO0BEM COOBITHH, OYEBHUAIIEM KOTOPBIX  OBLI
POJICTBEHHUK KEPTBbI, y4acTHE YJCHOB CEMbU B MOMBITKaX MOJy4YeHUS HHGOpManuu o0
MCYE3HYBIIUX JIMIAX U CIOCO0, KOTOPBIM BJIAacTH OTBEYaJd Ha OSTU 3ampochl (CM.
npuBeaeHHoe Bbiie [loctanosnenne EBponeiickoro Cyna no aeny «Opxan npotuB Typuum»
(Orhan v. Turkey), § 357 —360). B Hekotopsix ciayuasx EBpomneiickuii Cyn pacupocTpaHI
npuMeHenue ctatbi 3 KOHBEHIIMM Ha pOJCTBEHHUKOB YOWUTBIX JIMI, €CIM CBEACHUSM 00 UX
CMEPTU TMPEIIEeCTBOBAN JJIUTENbHbBIN MEpPHOJ] MCUYE3HOBEHMS, KOTOPHIHA, TaKUM 00pa3oM,

MOBJIEK 3a COOON HEyBEpEeHHOCTb, CTpPa/laHusl U TMEPEKUBAHMS, XapaKTepHbIE AJS CIydyaeB
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nucueznoBenus (cm. [locranosnenune EBpornetickoro Cyna mo aeny «JIyiayeB u apyrue npoTuB
Poccuiickoit @enepanmm» (Luluyev and Others v. Russia), xamo6a Ne 69480/01, ECHR
2006-..., §115). Espometickuiti Cyn HEOTHOKPATHO OTKA3bIBAJICA PACIPOCTPAHSITH
npuMeHenne cratbu 3 KoHBEHIIMU Ha POACTBEHHHUKOB JIMI], YOUTHIX BJIACTSAMHU B HApyIIEHUE
ctatbi 2 KoOHBeHIMH, B OTJIMYHE OT POJCTBEHHUKOB JIMI, CTaBIIUX >KEPTBAMU
HacUJILCTBEHHOTO HMcue3HoBeHUs (cM. [locranoBinenue EBpomneiickoro Cyna mo nmeny «Scun
Arem npotuB Typrum» (Yasin Ates v. Turkey) ot 31 mas 2005 r., xamo6a Ne 30949/96,
§ 135), unm ciy4aeB HEONMPaBIAHHOTO TMPUMEHEHHUs TMPEACTABUTEISIMU TOCYIapCTBEHHON
BJIACTH CHJIBI, TIpUBEIICH kK cmepTH *kepTBol (cM. [loctanoBnenue EBpomneiickoro Cyna mo
neny «HMcaeBa u apyrue npotus Poccutickoit @enepanum» (Isayeva and Others v. Russia) ot
24 ¢espains 2005 r., xanoost Ne 57947/00, 57948/00 u 57949/00, § 229).

153. CormacHo yKa3aHHOW MpPaBONPUMEHUTEIBHOW TMPAKTUKE, XOTS OH W HE
COMHEBAETCSA, YTO CMEPTh WICHOB €€ CEeMbH NMPUYMHUIIA BTOPOU 3asIBUTEILHUIIBI TSXKEIbIE
crpaganusi, EBponeiickuii Cya, TeM He MEHee, HE YyCMaTpUBaeT OCHOBAaHUM ISt

YCTAHOBJICHHA HAPYUICHUSA CTATbU 3 KOHBCHHI/II/I B 3TOM KOHTECKCTCE.

D. IIpeanonaraemoe Hapymenue ctatbu 13 KoHBeHIIUM B COBOKYNHOCTH €O

craThbeii 2 KouBenuun

154. Bropas 3asBUTENbHHIIA YTBEPKAala, 4TO OHA HE pacmoiyarana 3(h(QeKTHBHBIMU
CpelICTBaMU MPABOBOM 3aIUTHI B CBSI3U C YKa3aHHBIMU HapyIICHUSIMHU BOIIPEKU TPEOOBaAHUSIM

crateu 13 KoHBeHIIMHU, KOTOpast 3ByUHT CIACAYIOIIMM 00pa3oMm:

«Kaxnaplid, ybK mpaBa U CBOOOJIBI, IPU3HAHHBIE B HacTosme KoHBeHINH,
HapyIlleHbl, MMEEeT NpaBO Ha 3((EKTUBHOE CPEACTBO MPABOBOW 3aIIUTHI B
rOCyJJapCTBEHHOM OpraHe, Iayke €CJIM 3TO HapyIIeHHE ObLIO COBEPIICHO JIUIIAMH,
l[GfICTBOBaBIHI/IMI/I B Oq)HI_[HaJIBHOM KayeECTBE».

155. Bnactu Poccwmiickoit denepaniuu He COTJIACHUIIUCH C JKAJIOOOW M COCIIAICh Ha
MIPOJIOJDKAIOIIEECs pacciiejoBaHue 1o pakTaM yOUICTB.

156. Espomneiickuii Cyn mnoBtopsier, 4To ctaThs 13 KoHBeHIIMM rapaHTUpyeT
JOCTYIIHOCTh Ha  BHYTPHUIOCYJapCTBEHHOM YpPOBHE CpEICTBAa MPAaBOBOM  3alllUTHI,
HaIpaBJIEHHOTO Ha oOecredeHre NnpeaycMoTpeHHbIX KoHBeHmue# npaB U cB0OO, B Kakoi
051 (hopMe OHM HU OBUIH 3aKpeIIeHbl BO BHYTPUTOCYJapPCTBEHHOM MPABOMOPSAKE. Y UUTHIBAs
OCHOBOIIOJIATAIOICe 3HAUYCHHE TpaBa Ha 3allUTy KU3HU, cTaThs 13 KoHBeHmum Tpedyer, B
JIOTIONTHEHHWE K BBIIJIaTe KOMIIEHCAIMU (€CIM 3TO YMECTHO), IMPOBEICHMs TUIATEIBLHOTO U
3¢ (HEeKTUBHOTO paccieoBaHusi, CIIOCOOHOTO YCTAaHOBUTh W TMPUBJIEYb K OTBETCTBEHHOCTH
JIU1, BUHOBHBIX B JIMIIEHUH KU3HU U B oOpallleHuu, npoTuBopeyaiieM cratbe 3 KonBenuuu,
BKJItoUasi d(pPEeKTUBHBIA TOCTYI JHIlA, MOJABIIETO XKajoly, K MPOLEAype paccieloBaHus,

KOTOpPOC CII0OCOOHO YCTAaHOBUTbL W TMPHUBJICYb K OTBECTCTBCHHOCTH BHWHOBHBIX JIWI] (CM.



39

[ToctanoBnenune EBponetickoro Cyna mo neny «Anrenosa npotus bonrapum» (Anguelova v.
Bulgaria), xamo6a Ne 38361/97, ECHR 2002-1V, §161—-162, u IlocTtanoBieHue
EBponeiickoro Cyna no neny «Croxeina AuasiH npotuB Typrum» (Sitheyla Aydin v.
Turkey) or24 mas 2005 1., xamoba Ne 25660/94, § 208). Eppomneiickuii Cyxa Taxxe
MOBTOPSIET, 4TO OOS3aHHOCTH, TNpeaycMOTpeHHbIe crTaThel 13 KouBeHmmu, mmpe, 4em
npeaycMoTpeHHble crathel 2 Koneniuu obs3anHocTH JloroBapuBarormiero ['ocymapcrsa mo
npoBeacHuio dhdextuBHOrO pacciaenoanus (cm. Ilocranosnenue EBpomneiickoro Cyna mo
neny «XammeB u AxaeBa mpotuB Poccmiickoit ®enepammm» (Khashiyev and Akayeva
v. Russia) ot 24 deBpans 2005 r., sxamoost Ne 57942/00 u 57945/00, § 183).

157. BBuay yka3zaHHbIX Bbllie BbIBOJOB EBponelickoro Cyia OTHOCUTENBHO CTaThU 2
KoHBeHIIMH, 3TH 3KajJ00bl SIBHO «ITOJJIE)KAT JOKA3bIBAHUIO» B LeAx cTaTbu 13 KoHBeHIMMN
(cm. TlocranoBnenue EBpomneiickoro Cyna mo aeny «boitn u Paiic nmpotuB CoeTMHEHHOTO
KoponesctBa» (Boyle and Rice v. the United Kingdom) ot 27 ampenst 1988 r., Series A,
No 131, p. 23, § 52). CnenoBaTtenbHO, BTOpasi 3asBUTEIbHUIIA JOJKHA Obuta OBl UMETH B
CBOEM pacrnopsikeHUH 3(QeKTUBHbIE W NPUMEHHMBbIE Ha MpPAKTHUKE CPEJCTBAa IPaBOBOI
3alIUThl, CIMOCOOHBIE MPHUBECTH K YCTAHOBJICHHIO M HAKa3aHWIO BHUHOBHBIX JHMII M K
MPUCYKIECHUIO KOMIIEHCAIMK B LIeax cratbi 13 KonBeHImu.

158. CnenoBarenbHO, B OOCTOSATEIHCTBAX, AHAJOTMYHBIX HACTOSIIEMY ey, KOrna
paccienoBanue 1Mo ¢Gakty cMepTu sBisieTcs HedhdexTtuBHBIM (cM. Bhime § 144 —151) u,
clIeIoBaTeNbHO, MOoJ0opBaHa 3((HEKTUBHOCTh MHBIX BO3MOXKHBIX CPEJCTB MPABOBOM 3allUTHI,
BKJIIOYAsi TPaKAAHCKO-MIPABOBBIE, TOCYIAapCTBO CYHUTAETCS HE BBIINOJHUBIIMM CBOIO
00513aHHOCTB, IPETYCMOTPEHHYO cTaThelt 13 KonBeHmu.

159. CnenoBatenbHo, HMeNO MecTo HapymieHue crtatb 13  KonBeHnuu B

COBOKYMHOCTH €O cTaTheil 2 KonBeHImu.

E. Ilpeamosiaraemoe HeBbINOJHEeHHE  00513aTEJNbCTB, MPeAyCMOTPEHHbIX

cratheli 34 KouseHnuun

160. Bropas 3asBUTENbHUIIA YTBEpKAAIa, YTO MMEIO MECTO HAPYUIEHHE BJIACTAMH

Poccutickoit ®eneparuu cratu 34 KoHBeHIIMH, KOTOPasi 3BYYUT CICTYIONTUM 00pa3oM:

«Cyn MOXeT TNpUHHMATh Xajlo0bl OT JIFOOOTO (HU3HUYECKOTO JIHUIIA,
KOTOpPO€ YTBEPKIAET, UYTO SIBHJIOCH JKEPTBAMHU HApPYIICHUS OAHOW U3 BBICOKHX
HoroBapuBaroniuxcsi CTOpOH €ro mpas, NPU3HAHHBIX B HacTosmied KoHBeHumn
wi B [Iporokonax k Heil. Beicokue [loroBapuBaromuecst CTOpOHBI 0053yI0TCS
HUKOMM O00pa30oM HE MPEensITCTBOBaTH 3(P(HEKTUBHOMY OCYIICCTBICHHIO 3TOTO
mpaBay.

161. Bropas 3asBuTEelIbHHUIIA YTBEpXKAala, 4To BiacTtu Poccuiickoin denepanuu
HapyIIWId CBOIO  OOS3aHHOCTh, TPEIyCMOTpeHHyI0 crTatbeir 34 KonBeHnuu, He

MPEMSITCTBOBATh OCYILIECTBJICHUIO MpaBa Ha MOJadyy WHAMBHAYAIbHON XalloObl TEM, 4YTO
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yOUITU MEepBYIO 3aABUTEIBHUILY 3a M0J1a4y €0 kajloobl B ¢y B I. CTpacOypre, 4To yrpoxaiu
BTOPOW 3asiBUTEIBHUIIE M JIONMPAIIMBAIA €€ O JeTamsix ee kanoowsl B EBpomeiickuii Cyn,
HECMOTPSl Ha YSA3BUMOE IIOJIOKEHUE 3asiBUTENIbHUIBL. 3asBUTEIbHHUIIA YTBEpXkKAajia, 4TO
MOJlyYeHHUE OT Hee «OOBSACHEHUI» U BOMPOCH B €€ aJpec OTHOCUTENIbHO >KaloObl B
EBponeiickuii Cyn HE COyXKWJId HUKAKOW 1€MW B paMKaxX pacclieIoBaHUs €€ >KaloObl Ha
YTPO3BI.

162. Binactu Poccuiickoit @enepaivivi OTPULIAIH 3TH YTBEPKIACHUA.

163. Emponeiickuit Cyn moBTopsieT, 4Tto s 3¢GHEKTUBHOTO (yHKIIMOHUPOBAHUS
CHUCTEMBl TIOJIaY¥ WHAWBUIAYAJIBHBIX >Kano0, ycTtaHoBiieHHOW ctaTheld 34 KonBeHIuw,
Ype3BbhIYaiiHOE 3HAYE€HHWE HMMEET TO, YTOOBI 3asABUTEINM MOTJIM CBOOOAHO OOIIAThCSI C
EBponeiickum Cyom, He TTOABEPrasch KakuM-1u00 (hopmMam IaBJICHHUsI CO CTOPOHBI BacTei
C LIETbIO 3aCTaBUTH 3asBUTENIEH OTO3BaTh WM M3MEHUTH CBOU JKajoObl. B 3TOM KOHTEeKcTe
«JIaBJICHHE» BKIIIOYAET B ce€0s1 HE TOJIHKO MPSIMOE HACWIIME U CIy4Yau SIBHOTO 3allyTMBAaHUS, HO
TaKk)Ke€ MHbIC HEHaJJIeXkalllie KOCBEHHbIE NEHCTBUS WM KOHTAKThl, HalpaBlieHHbIE Ha TO,
yTOOBl pa3yOeauTh WM OTTOBOPUTH 3asBUTENEH OT HCHOJB30BaHUS KOHBEHIIMOHHBIX
croco0oB 3aluThl. Borpoc Toro, SIBIASIOTCS JIM KOHTAKTHI MEX]Y BIACTIMHU U 3asgBUTEIEM
HEMPUEMJIEMON MPAKTUKON € TOYKM 3peHusi cratb 34 KOHBEHIIMM WIM HET, JOJKEH
OTIPE/IeNIATLCSA B CBETE KOHKPETHBIX OOCTOSATENBCTB Jiena. B KOHTekcTe Jornpoca 3asiBUTeNeH
BJIACTSIMH TOCY/JapCTBa-OTBETYMKA, OCYIIECTBISIONIMMH CJIEICTBEHHYIO (PyHKIMIO, 00 HX
*ayobax, MOJAaHHBIX B coOTBeTCTBUU ¢ KoHBeHIuel, 310 OyaeT 3aBUCETh OT TOro, OBUIH JIU
MIPOBOAMMBIE MPOLETYPbl CBSI3aHBI C KAaKOH-INOO0 (hOpMOIl HE3aKOHHOTO M HENPUEMIIEMOTO
JABJICHUSI, KOTOPOE MOKHO CUMTATh BMEIIATEIHLCTBOM B MPABO HA 04y WHIUBUAYaIbHOU
xanoowl (cm., Hanpumep, [locranoBnenune EBpometickoro Cyna mo neny «AWIBIH TMPOTHB
Typuun» (Aydin v. Turkey), ot 25 centsaopst 1997 r., Reports of Judgments and Decisions
1997-VI, p. 1899 — 1900, § 115117, u IloctanoBnenne bonwsmoit Ilanate EBpomneiickoro
Cyna no neny «Canman npotuB Typrum» (Salman v. Turkey), xamo6a Ne 21986/93, ECHR
2000-VIIL, § 130).

164. OtHOCUTENBHO TEpBOM 4YacTh kanmoObl EBponefickuii Cyn oTMedaeT, 4To HET
NPSIMBIX JI0KA3aTEIbCTB B TOJACPKKY YTBEP)KIEHHUS BTOPOM 3asBUTENBHULIBI O TOM, YTO
yOHMiiCTBa TIEPBOM 3asABUTEIBHUIIBI U YJICHOB €€ CEMbH OBLIM OBl CBS3aHBI C >kKajgo0oW B
Eponeiickuit Cyn. Hapymenue ctathu 34 KOHBEHIIMM HE MOXKET OBITh yCTaHOBJICHO Ha
OCHOBaHMM Tpoctoro npeanosioxenus. Ognako EBponeiickuii Cya NpU3HAET, YTO )KECTOKOE
U HEpacKpbiToe yOWUICTBO TMEpPBOM 3asBUTENBHUIBI, TOCJAE TOTO Kak OHa Mojala B
EBponeiickuii Cyn >xamo0y Ha cepbe3HbIe HApPYIICHHS IpaB 4YeJIOBEKa IMPEACTaBUTEISIMHU
BJIACTEH, HEN30€KHO «OXJIaANI0» Obl HAMEPEHHS HACTOALINX U MOTEHIMAIBbHBIX 3asBUTENECH,
obpamaromuxcst B EBponetickuii Cyn, ocobenno xureneid Yeunu. EBponeiickuii Cyn MOXeT
TOJIbKO BBIPA3UTh CBOE TIIIyOodaiilliee coxalleHHe M pa3oyapoBaHHE TEM, YTO HE ObLIO
mpoBeeHO AP (PEKTUBHOE paccieloBaHHE, KOTOpOE MOIJI0O Obl TPOJUTH CBET Ha

00CTOSATETLCTBA CMEPTH TIEPBOM 3asBUTENbHUIIBI (cM. Bbimie § 144 —151). Opnako
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EBponeiickuii Cyq He moJiaraet, 4To OH JOJDKEH B 3TOM OTHOILICHHMM CAENaTh OTIAEIbHBIN
BBIBOJ] O COOJIIOICHUH BiacTssMu Poccutickoit denepanun o0I3aHHOCTEH, TPETYCMOTPEHHBIX
cratbeil 34 KoHBEHIIMHM, MOCKOIBKY yX€ YCTAaHOBWJI JABOMHOE HapylleHue crarerd 2 m 13
Kouseunmuu.

165. B cBs13u ¢ xaio0amMu BTOPOU 3asiBUTEIBHUIBI HA YIPO3bl, UMEBIIIHE MECTO B Mae
2004 r., mo-BHIUMOMY, TIOCJIE TOrO0 Kak 3Ta MH(popManus Oblna cooOmieHa EBpomnerickum
Cynom Brnactsim Poccuiickoit @enepanunu, NOCieAHUE NPEANPUHSIIA IIark, HAlIpaBJICHHbIE Ha
pacciefloBaHle HHLUJEHTa M Ha TO, YTOOBl YCHOKOWUTH BTOPYIO 3asBUTENbHUIlY. U3
MIPEACTABICHHBIX BlacTsAMu Poccuiickoit denepanuu A1OKyMEeHTOB (cM. Bbime § 81 — 83)
EBpomneiickuii Cyn He cMOT cliefiaTh BBIBOJI O TOM, YTO MHIHUJICHT, HA KOTOPBIA CChUIanach
nepBasi 3asSBUTENbHULIA, UMeNl Obl KaKoe-TO OTHOIIEHHWE K MOJAaHHBIM 10 3TOr0 MHIMIEHTA
xanobam. [lo-BuruMoMy, MHIIUIEHT UMENI MECTO B paMKax MPOBOJUMON B CTAaHUIIE TPOBEPKHU
U HE BBI3BIBAJ BOINPOCOB, KOTOpPbIE MOTJM Obl ObITH PAcCCMOTPEHBI B paMKax cTaTbu 34
Kouseunmuu.

166. OTHOCUTENBHO >KajJ00bl BTOPOW 3asBHTEILHUIIBI HAa BOMPOCHI, 3aJaHHBIC €l B
utosie U ceHtTsope 2004 T., U3 MPOTOKOJIOB CIEIYET, UTO Oecebl Kacaauch OOJBIICH YacThIO
00s13aHHOCTH TIPOKYypOpa cOoOpaTh CBEIEHHUS O >KAJIOOE 3asiBUTEIBHUIIBI ISl TTPOBEICHUS
npoBepku. Bompockr o xkanobe 3asButenbHUIBI B EBponerickuit Cyn HE HOCHUIIM OCHOBHOM
xapakrep. Bropyio 3asgBUTENbHUIly, HalpUMEpP, HE MPOCUIN MOATBEPAUTH €€ Kajnobe Wiu
cooOuTh ux neranu (cM. s cpaBHeHus [loctanoBnenwe EBpomneiickoro Cyma mo gemy
«dymsimr mpotuB Typrum» (Dulas v. Turkey) ot 30 ssuBaps 2001 r., sxamo6a Ne 25801/94, §
81). M3 mnokazaHuii 3asBUTEIBHHUIIBI CJIEAyeT, YTO OHA CYUTAET JIO00M KOHTAKT C
MIPaBOOXPAHUTEIbHBIMH OpPraHaMH OMAacCHBIM. JTO MOXHO MOHSTH BBHUJAY JIMYHOTO OIBITA
BTOPOM 3asIBUTEIBLHULIBI ¥ OOIIEH CUTyaIu ¢ 6€30MacHOCThIO B YeuHe, HO OCTaBIIsI€T OPTraHbl
roCy/1apCTBEHHOM BJIACTH ©0€3 COOTBETCTBYIOIIMX CPEJICTB, €CIM OHU HaMEepeBaroTCs
MIPOBECTU paccieoBaHue MO KanobaMm M 00ecTeyuTh 3aIIUTy OT IPENIoyiaraeMblX YIrpos.
Takum oGpa3om, EBpomeiickuii Cyn He yOexaeH, 4TO JOMPOCH BTOPOW 3asBUTEIHHUIIBI B
utosie U ceHtsiope 2004 T. ABISUTMCH HEHAJJIC)KAIIMM BMEIIATEILCTBOM B €€ MpaBO Ha
obparmenue B EBponeiickuii Cy.

167. B wtore, EBponeiickuii Cya He pacroiaraeT I0CTaTOYHBIMHA MaTepUallaMH,
yTOOBI CHenaTh BBIBOJA O TOM, 4TO BiacTu Poccuiickoit deneparuu HapyIIWIA CBOU
00s13aHHOCTH, TIpeAyCMOTpeHHBIC cTaTheil 34 KoHBeHIIMM, OKa3aB Ha BTOPYIO 3asBUTCIBHUILY
HEHa/JIexallee JaBjieHue, YyToObl YOeaUTh ee 0TKa3aThCsl OT MPOJOJIKEHUSI pACCMOTPEHHUS €€

xano0wl B EBpornetickom Cyie.






VI. IPUMEHEHUE CTATbU 41 KOHBEHIINN

168. Ctates 41 KouBeHIIMY T1aCUT:

«Ecimn Cyn oOwsiBisieT, 4TO MMENO MecTo HapyuleHne KOHBEHLIMH HIN
[IpoTokonoB k HeW, a BHyTpeHHee IpaBo Bpicokoil [loroBapuBaromierncs
CTOpOHBI AOIYCKACT BO3MOKHOCTDH JIMIb YaCTUYHOTO YCTPAHCHUA HOCJIGIICTBPIP'I
sToro HapyueHusi, Cya, B ciydae HEOOXOAUMOCTH, MPUCYKIAET CHPABEITUBYIO
KOMIICHCAIIUIO TOTEPIIEBIIEH CTOPOHE.

A. Yepo

169. 3asgBUTENBHUIIBI HE TPEICTABWIN TPeOOBAaHWN KOMIIEHCAIIMA MaTEPHAIBHOTO
yiep6a. Bropas 3asBuTeNnbHULIA TPOCUIIA TPUCYIUTH €1 KOMIIEHCAIMI0 MOPAJIbHOIO Bpea 3a
HapylIeHHs], YCTAaHOBJICHHbIE B OTHOILIECHUM TEpPBOM 3asgBUTEIBHUIBI — €€ MaTepu. Pazmep
KOMIIEHCAIIMM BTOpas 3asBUTEIbHUIIA OCTaBWiIa Ha ycMoTpeHue EBpomeiickoro Cyna.
OTHOCHUTENBHO KOMIIEHCAIlMAd MOPAJIbHOIO Bpena, MNPUYMHEHHOTO €H caMoM, BTOpas
3asBUTENbHUIA MTOAYEPKUBAa, YTO OHA MOTepsia TpeX OJU3KUX YJICHOB CEMBbU U S0, YTO
MPUYMHIIO €l CWIbHBIC CTpaJaHus, TMEPEeKHWBAHUS M UYYyBCTBO OecrmokoiicTBa. Bropas
3asBUTeNbHUIIA TpeOoBama 75000 eBpo B KauecTBe KOMIIGHCAIMM NPHYUHEHHOTO €i
MOpaJIbHOIO Bpea.

170. Bnactu Poccuiickoit @enepanuu nojiarajiy 3asBJICHHYI0 CYMMY YpPE3MEPHOIA.

171. OTHOCHTENBEHO TPEOOBAaHMMA, C/IeTaHBI BTOPOU 3asBUTEIILHUIICH OT UIMEHH IEPBOM
3assBUTEIbHUIBI, EBpomeiickuii Cya yCTaHOBWII, YTO OJM3KHE POJCTBEHHUKH 3asBUTEIS
MOTYT TpeGOBaTh KOMIICHCALMM MOPAIbHOro Bpexa (cM., infer alia’, TlocraHoBieHue
bonbmoi Ilanater EBpomeiickoro Cyna mo geny «3OpHectuHa [[3ynno mpotuB Hrtamum»
(Ernestina Zullo v. Italy) ot 29 mapta 2006 r., xamo6a Ne 64897/01, § 149). EBponetickmii
Cynl yCTaHOBMIJI JIBa CEpbE3HBIX HapylieHus crare 3 u 5 KoHBeHIMHU B OTHOLIEHUH MEPBOM
3asgBUTENBHUIBI W TIOJIaraeT, 4YTO CTpajaHus M MepeKUBaHMs, NPUYMHEHHbIE STUMU
HapyUIeHUSIMH, HE MOTYT OBbITh HajiexalluM oOpa3oM KOMIIEHCHUPOBAaHBI OJHUM (HaKTOM
yctaHoBieHus HapyueHus: Konupenuuu. CienoBaTenbHO, IPUHUMas pEIIEHHE Ha OCHOBAHUU
npuHIMNa crpaseuBocTy, EBponeiickuit Cyn mnpucyxmaetr 10 000 eBpo 1o JaHHOMY
MyHKTY, BKJItOYas 000 HAJIOT, KOTOPBIM MOXET OBITh B3BICKAH C ATOM CYMMBEI.

172. OrtHocuTenbHO TpeOOBaHWSA BTOpOM 3asBUTENnbHUIBI EBpomneiickuii  Cyn
OTMEYaeT, UTO OH YCTaHOBWJ HapyuieHus crtareid 2 u 13 KoHBeHIIMM B CBSI3U C HE3aKOHHBIMU
yOuiicTBAMH YETHIPEX YJICHOB CEMbU 3afBUTEIBHUIIBI, OTCYTCTBHEM 3 (HEKTUBHOIO
paccienoBaHuii yOMCTB W 3(PPEKTUBHBIX CPEJCTB MpaBOBOM 3amuThl. EBpometickuii Cyn
COTJIACEH, YTO BTOPOH 3asBUTENbHUIIE ObUT MPUUUHEH MOPAJIBHBIA Bpel, KOTOPHIH HE MOKET

OBITh KOMIIEHCHPOBaH OJHUM (akToM ycTaHOBJIeHHUs HapymeHuil. EBpomneiickuii Cyp

12 .
Inter alia (nat.) — B 4KCIIE IPOYETO, B YACTHOCTH (NPUM. NEPEBOOYUKA).



MIPUCY’KJIAeT BTOPOU 3asBUTENbHUIIE TpeOyembie eto 75 000 eBpo, BkIItoUas 000N HaOT,

KOTOPBIH MOXKET OBITh B3BICKAH C 3TON CYMMBI.

B. Cyne0Hble pacxoabl U U3AEPKKU

173. WHTEepechl 3asBUTENBHUIIBI MPEICTABISUIM IOPUCTHI M3 HEMPABUTEIHCTBEHHOMN
opranuzamnuu «EBpomeiickuii meHTp mo 3ammTe mpaB uenoBeka — Memopuam» (NGO
EHRAC/Memorial Human Rights Centre). 3asBuTensHuIla yTBEpXKAala, 4YTO €€
MPEJICTAaBUTENN [TOHECIH CIIEAYIOIINE PACXOIbI:

(a) 1250 eBpo 3a 50 ywacoB um3bIcKaTenbckux pabor B Yewune m MHrymerum npu
CTOMMOCTH OJTHOTO Yaca paboThI B pazMepe 25 eBpo;

(b) 1200 eBpo TpaHCIIOPTHBIX PACXOIOB ISl Pa3be3THBIX COTPYIHUKOB;

(c) 2000 eBpo 3a 40 uwacoB pabOTBI MO COCTaBICHHUIO IOpUCTaMH B T. MOCKBe
IOPUINYECKUX JOKYMEHTOB, IpejacTaBieHHbIX B EBponeiickuit Cya u Biactsam Poccuiickoi
denepanun, P CTOUMOCTH OJHOTO Yaca paboTsl B pazmepe 50 eBpo;

(d) 1200 anrnmiickux (yHTOB cTepiauHTOB 3a 12 dYacoB paboThl MOpHCTa B
Coenunennom KoposneBcTBe mpu CTOMMOCTH OJHOTO 4Yaca paboThl B pa3Mepe
100 anrnuiickuX QyHTOB CTEPJIMHTOB;

() 2976 poccuiickux pyOiel MOYTOBBIX PACXOIOB COTJIACHO MPEACTABICHHOMY
CYeTy;

(f) 684,90 anrnmiickux (yHTOB CTEPIMHTOB 3a MEPEBOJIbI COTIACHO MPEICTABICHHBIM
cyeram; u

(g) 370 anrnuiickux (yHTOB CTEPIWHTOB B BUJIE A IMUHUCTPATHBHBIX PACXOIOB.

174. Bnactu Poccuiickoit ®Denepariii OCIIOPHIA Pa3yMHOCTh W OOOCHOBAHHOCTH
CYyMM, 3asiBJICHBI 110 TaHHOMY IyHKTY. B 4acTHOCTH, OHM BbIpa3Uiu COMHEHHE OTHOCUTEIBHO
HEOOXOAMMOCTH B pabOTe MATH IOPUCTOB, BKIIOYAS 3apyOekHOTrO crenuanncta. OHU Takxke
BO3paXXaJll MPOTHUB TpeOOBaHUs MpeACTaBUTENEH MEepeBecTH CYMMY KOMIIEHCALUU 3a
MPEJICTABUTEILCTBO MHTEPECOB  3asBUTENBHUIIBI HETOCPEICTBEHHO Ha HUX CYeT B
Coenunennom Koponescrae.

175. EBponeiickuii Cya T0JDKEH YCTaHOBHUTH, BO-TIEPBBIX, OBUIM JIM YKa3aHHbBIC
3asBUTENBHUIICH pacXojbl MOHECEHbl B JEWCTBUTEIBHOCTH, M, BO-BTOPBIX, ObUIM JM OHU
HeoOxoauMbeIMK (cM. mpuBeneHHOe Bhimie Iloctanomnenue Empomeiickoro Cyma mo gery
«MaxkKann un gpyrue npotuB CoemmnenHoro KopomectBay (McCann and Others v. the
United Kingdom), p. 63, § 220).

176. Empomeiickuii Cyn OTMEYaeT, 4TO C CaMOro Hadaja PacCMOTPEHHUS >KaToObI
UHTEpeChl TEpBOM, a BIIOCIEICTBUM BTOPOIl 3asgBUTEIbHUIIBI TPEACTABISIN OPUCTHI
opranu3anuu  «EBpomedcKui 1LEHTp M0 3alluTe MOpaB  4YesloBeka — Memopuamn»

(EHRAC/Memorial). EBpometickuii Cyn yOeXaeH, 4YTO TPHUBEICHHBIC BBIIIE pa3Mephl



CTOMMOCTEH yCIyr SBISIIOTCS PpPa3syMHBIMH M OTPaKalOT pacXojbl, JEeHCTBUTEIBHO
MOHECEHHbIE NMPEACTaBUTEISIMU 3aBUTEIHHUIIBI.

177. Kpome Ttoro, EBpometickuit Cyn TakXe TOJDKEH YCTaHOBUTH, OBLIM PacXO/IbI,
MIOHECEHHbIE 3aBUTEIBHUIIE B CBS3U C MPEICTABUTEIHCTBOM €€ UHTEPECOB, HEOOXOUMBIMHU.
EBponeiickuii Cya ormedaer, 4To Jeja SBISIOCH JOBOJBHO CJIOXKHBIM, BKJIIOYAJIO B CeOs
CYILIECTBEHHOE KOJIMYECTBO (PAKTUUECKMX U TMHCbMEHHBIX JO0Ka3aTeNbCTB U TpeOoBasio
00JIbI1I0}1 Hccea0BaTeNbCKOW PaboThl M MOATOTOBKU. OTHOCUTENBHO HAIMYHUS HHOCTPAHHOTO
CHEIHalICTa CPeAu NpeaCcTaBUTeNel 3asBUTEIbHUIIBI, MMOCKOJIBKY 3asBUTEIN CBOOOIHBI B
BbIOOpE MpeacTaBUTeNsl, UX obOpamieHue k Haxoxasmemycs B CoenuneHHoM KoposescTse
IOPUCTY, CHELMATU3UPYIOLIEMYCsl Ha MEXIyHapOJHON 3alluTe NpaB 4YeJOBEKa, Helb3s
noaBeprath kKputuke (cMm. Ilocranonenuwe Epomneiickoro Cyma mo neny «Sma mpotuB
Typuun» (Yasa v. Turkey) ot 2 centsaops 1998 r., Reports 1998-VI, p. 2445, § 127). Kpome
toro, EBponeiickuii Cyn oTMe4aeT, 4To €ro OOBIYHOM MPAaKTHKON YK€ CTall0 YKa3bIBaTh,
YTOOBI MPUCYKICHHBIE CyAbl KOMIIEHCAIIMU CYJEOHBIX PACXOJ0B U U3AEPKEK MEePEUNCISIINCH
Obl HEMOCPEICTBEHHO Ha CYET MpelCcTaBUTENel 3asBUTENS (CM., HApUMEp, MPHUBEACHHOE
Boile [TocranoBnenue EBponeiickoro Cyna o geny I[locranosnenue EBponeiickoro Cyna mo
neny «Tomxky mpotuB Typrun» (Togcu v. Turkey), § 158, IlocranoBnenue bonbmioit [Tanatst
EBponeiickoro Cyaa o aeny «HauoBa u npyrue npotuB bonrapun» (Nachova and Others v.
Bulgaria), xano0wer Ne 43577/98 u 43579/98, ECHR 2005-VII, § 175, u IlocTtanoBieHue
EBponeiickoro Cyna mo genmy «MwmakaeBa mpotuB Poccuiickoit ®@enepanum» (Imakayeva
v. Russia), xano6a Ne 7615/02, ECHR 2006-...).

178. B nmaHHBIX OOCTOSTENHCTBAX M MPUHUMAsT BO BHHUMAaHUE MOAPOOHOCTH
TpeOOBaHM, MPEICTABICHHBIX BTOPOU 3asBUTENbHUIICH, EBponeickuii Cya nmpucyxaaer mo
JNAHHOMY TIYHKTY CJICTYIONIHE CyMMBI COOTBETCTBEHHO T€M, 4TO OblIH 3asBiieHbI: 4 450 eBpo,
2 255 anrnwmiickux (yHTOB cTepiuHToB M 2 976 pyOneit, uckitouas JOOOW HaJIOr Ha
J00aBJIECHHYIO CTOMMOCTb, KOTOPBIM MOXKET OBITh B3bICKaH C ATHX CYMM, IpPU 3TOM 00IIas
CyMMa TOJUISKUT BbIIUIaTe B (yHTaX CTEPIMHIOB HAa YKa3aHHBIA 3asBUTEIbHUIICH CUET

npeacraButeneit B 6anke B Coequnennom KoposnescTse.

C. IIpoueHTHAas CTaBKA NMPH MPOCPOUYKe IIaTeKeH

179. EBponerickuii Cya cdesll yMECTHBIM, YTO MPOIEHTHAsl CTaBKa MPU MPOCPOUKE
MJIaTe)Xeu M0oKHA OBITh YCTAaHOBJIEHA B pa3Mepe MPenelbHON TOJ0BOM MPOIIEHTHON CTaBKH

o 3aiiMam EBporneiickoro nmeHTpaabHOTO OaHKa ITI0C TP MPOIEHTA.

Ha ocHoBanuu uznoxenHoro Cyn:
1) omknionun enWHOTIACHO TIpeABapHTENIbHBIE BO3pa)keHUs Biacted Poccuiickoi

denepanuu;



2) nocmanoeun €NWHOTIACHO, YTO BTOpas 3asBUTEIbHHUIIA KaK HAcCJleIHUIA NEepBOM
3asBUTENBHUIBI HUMEJNa NpaBO OT HMMEHHM [OCIeJHEeH MpoaoiiKaTh ydacTBOBaTh B
MIPOU3BOCTRBE 110 kanobe;

3) nocmanosun €IWHOTIACHO, 4YTO UMEJIO MECTO HECOOI0IEHUEe TOJ0KEHUMN
MOANYHKTa «a» myHkTa 1 ctateu 38 KoHBeHIINH;

4) nocmanosun €AUHOTIIACHO, YTO UMEJO MECTO HapylueHue ctaThbi 3 KoHBeHIuu B
OTHOIICHUHU NIEPBON 3aIBUTEIbHUIIBL;

5) nocmamnosun MWECTHIO TOJOCAMU MPOTUB OJHOTO, YTO HE BO3HHUKAET OTAEIBHOTO
BOIIpOCca O COOJIIOJICHUH TOJOKeHUN cTtaThu 3 KOHBEHIIMM B CBS3M C paccleJOBaHUEM I10
Xao0aM MepBOH 3assBUTEIIBHUIIBI HA KECTOKOE OOpallCHHE;

6) nocmanosun €NUHOTIACHO, YTO UMEJIO MECTO HapylieHue ctatbu 5 KoHBeHIMH B
OTHOIICHUHU NIEPBOMN 3asBUTEIbHUIIBL;

7) nocmanosun €NUHOTIACHO, YTO UMENO MECTO HapyleHue cTatbu 2 KoHBeHIMH B
CBS3M C yOUIICTBOM YETHIPEX YICHOB CEMbU BTOPOU 3asIBUTEIILHUIIBL;

8) nocmanos6un €IMHOTIIACHO, YTO MUMEJIO MECTO HapylueHue ctatbu 2 KoHBeHIMH B
CBSI3W C HempoBeneHHeM 3(PGEKTHBHOTO pacciieoBaHHus OOCTOSATEIBCTB CMEPTH 3ypbl
butneroii, Pam3ana Unyesa, Unpuca Mnyesa u Adubakapa butnea;

9) nocmanoeun MATHIO TOJOCAMU MPOTUB JIByX, YTO OTCYTCTBOBAJIO HapylICHHE
cratey 3 KOHBEHIINM B OTHOILIEHUH BTOPOH 3asBUTEIIbHUIIBL;

10) nocmanosun eNUHOTIIACHO, YTO UMEJIO MeCTO HapymieHue cratbu 13 Konenuun
B OTHONICHUH IPEJIIoJIaraeMoro HapyiieHus cratb 2 KonBeHuuy;

11) nocmanosun €nUHOTIIACHO, YTO OTCYTCTBOBAJIO HApPYIICHUE MPEITyCMOTPEHHON
cratbei 34 KonBeHIMH 00s3aHHOCTH HE MPENSATCTBOBATH MPABY HA MOJa4y HHAWUBUAYATbLHON
JKaJIOOFI;

12) nocmanosun €MUHOTIIACHO:

(a) uro ["'ocymapcTBO-OTBETUMK 00513aHO B TEUEHUE TPEX MECSIIEB CO JHS BCTYILICHUS
[TocTaHoBieHUs B 3aKOHHYIO CHJIYy B COOTBETCTBHMM C NYyHKTOM 2 cTaTbu 44 KoHBeHIMU
BBITIATUTH BTOPOU 3asIBUTENLHULIE CIIEAYIOIINE CYMMBI,:

(1) 10000 (mecsATp THICSY) €BPO B KA4eCTBE KOMIIEHCAIIMM MOPAJILHOTO BpeIa,
MMOHECEHHOTO MEePBO 3aIBUTEILHUIIEH;

(i1)) 75000 (cempaecsAT MATH THICSAY) €BPO B KA4YECTBE KOMIICHCAIIMM MOPAIBLHOTO
Bpe€Jla, MIOHECEHHOTO BTOPOM 3asBUTEIIbHULICH;

(i11) 4 450 (deTbIpe THICSIYM YETHIPECTa MATHIECAT) €BPO, 2 255 (ABE THICAYU TBECTH
MATHIECAT TATh) (YHTOB CTEPIMHTOB M 2 976 (1IBE THICAYM NIEBSITHCOT CEMBICCAT IIECTh)
py6ueii'®, o6mas cymMMma MOMUISKHT IepeBoLy B (DYHTbI CTEpIHHIOB IO KypCy Ha JICHB

BBITUIAThI U IEPEYUCIICHUIO Ha CUET mpeacTaBuTeneil B 6anke B CoennnenHom KopomnescTse;

" Tak B Texcre. B moamymkre (iii), BMAMMO, IOMYIIEH CEpHE3HBII MPOMYCK M HE yKA3aHO,
KOMIICHCAIIMIO KAaKUX UMEHHO PAacXO0B WK yiepOa MpeCTaBiIslFoT co00i nmepeyncieHHbIe cyMMbl. Mcxos u3
§ 173 — 178 nacrosmiero IlocTaHOBIEHUS, MOXHO CAENATh BBIBOJ, YTO PEUb HJCT O KOMIICHCAIIUH CYICOHBIX
PacXoJIOB U U3ACPIKEK (npum. nepesoouura).



(1v) 1r00BIe HAJIOTH, KOTOPHIE MOTYT OBITh B3BICKAHBI C 3TUX CYMM;

(b) 94TOo MO WCTEUEHMM YKA3aHHOTO TPEXMECSYHOTO CpPOKa M 10 IPOU3BEIACHUS
OKOHYATEJIbHOM BBITUIAThl Ha YKa3aHHbIE CyMMBbl HAUUCISIETCS MPOCTOM MPOLIEHT B pa3Mepe
MpeACIbHON TOJIOBOM KPEIUTHOM CTaBKH EBpPOINEWCKOro IeHTpalibHOro OaHKa IUTIOC TPH

MIPOIICHTA.

CoBepIieHO Ha aHTJIMHUCKOM SI3bIKE, U yBeloMJieHHe O [locTaHOBIEHHHM HAMpaBJIEHO B
nucbMeHHOM Buae 21 utoHs 2007 r. B COOTBETCTBMM C NyHKTamMu 2 W 3 mpaBuna 77

Pernamenta Cyna.

Cépen HWJIBCEH Xpucroc PO3AKHUC
Cexperapp Ceknuu Cyna IIpencenarens Ilanater Cyna

B cootBerctBuu ¢ myHKTOM 2 ctatbu 45 KOHBEHUMM W MyHKTOM 2 TpaBmia 72
PernamenTta Cyna x Hacrosimemy IlocTaHOBIIEHHIO TIpHItaratoTcs ocoOble MHEHUs cynei JI.

Jlykanpeca u JI. llnunbmaHHa.



YACTHUYHO HECOBITAJAIOIIEE MHEHUE CY1bU JILJIYKAUJECA

S He pasmensio ToAXoa OOJBIIMHCTBA CYAE€H OTHOCHTEIBHO >KajoObl BTOPO
3asBUTENBHUIBI Ha HapylieHue ctatbi 3 KoHBeHuuu B ee ciydae. Sl coriaceH ¢ 4acTUYHO
HecoBmnagatomuM MHeHueM cyasu JI. IllnunemManHa B 3TOM oOTHomieHWW. SI xortenm Obl
MOMYEPKHYTh, YTO YOUHCTBO MaTepu BTOPOU 3asBUTEIHHUIBI OBUIO COBEPILEHO MPH TaKUX
00CTOSITENBECTBAX, KOTOPBIE JENadd €ro 0oco0o0 KECTOKHM. S Moiiay Aajiblie U CKaxy, 4To
rmoJiararo, 4ro yOHMHCTBO UbeW-TMOO0 MaTepw, Kak B JaHHOM Jele, camMo Mo cede TOJIKHO
CUMTAThCA JIOCTATOYHBIM JUIS TOTO, YTOOBI JeJ0 momnano B cdepy AeHCTBHUS CTaTbhu 3
KonBenmuu. YOuiIe1 mpekpacHO 3HAIOT, YTO KOTJIa OHHU COBEPINAIOT YOUNMCTBO, UX JICUCTBUS
MPUYHHAT Y)KacHYI0 O0Jib, CTpajaHUsl W BBI3OBYT YYBCTBO HEOE30MACHOCTH — B JIIOOOM,
ciydae, y OJU3KHX pPOJICTBEHHUKOB >KEPTBBI — TaKOW CTENEHU, YTO OHU JOCTUTHYT YpPOBHS
obOparenust, mporuBopevaniero crtatbe 3 KonBeHuun. I 00bEeKTHBHOE PACCMOTPEHHE TaKOM
CUTyaIluu PHUBEACT C MPU3HAHUIO ATOTO A deKTa.

Kak u cynpsa JI. lllnuneMman, s TOMOMHIO, YTO IMOJIaral0 «HECKOJIbKO HCKYCCTBEHHBIM,
YTO ycTaHOBJIeHHE (pakTa HapymieHus ctatbu 3 KOHBEHIMM JOKHO CBOAMTHCA K CIydasMm
MCYE3HOBEHMs JHI». S Tmomaraio, 4YTO JCHCTBUTENBHO Ba)XXHBIM SIBISETCS TO, 4YTO
bakTHyecKoe MOCIeACTBUE NESHUS — HE3aBUCUMO OT TOTO, BHI3BAHO JIK OHO MCUYE3HOBEHUEM
WK yOMICTBOM — JIOJDKHO OLIEHUBATHCS OOBEKTUBHO, MCXOJ U3 OOCTOSATENBCTB Ka)JI0TO
KOHKPETHOTO Jiefla, a He u3 (popMaabHOM KiaccupUKauu Wid 0003HAUYCHHUS O00XKaITyeMOi
CUTyaIuu (HampuMep, «MCUC3HOBEHUE YEIIOBEKAY).

[TosToMy, s monarato, 4TO HMMEJIO MECTO HapyuieHue ctrarbu 3 KoHBeHUMH B

OTHOILICHHHU BTOpOI\/'I 3asABUTCIIbHUIIBI.



YACTHUYHO HECOBITAJAIOIIEE MHEHUE CYIbU JI. IIITUJIbBMAHHA

1. 51 HE MOTY COTJIaCUTBCSI C MHEHHEM OOJIBIITUHCTBA CYJIe OTHOCHUTEIBHO MyHKTOB 5
n 9 pe3ontoruBHOM yactu [locTaHoBiIeHUS.

2. B nmynkTe 5 pesontotuBHOM yactu [locTaHoBiIEeHNs OOJIBIIMHCTBO CYACH PEIINIIO,
YTO HE BO3HHUKAET OTMEIHLHOTO BOIPOCA O COONIOACHUM ToJIoKeHUH ctaThi 3 KoHBEHINM B
CBSI3U C pacclieJOBaHUEM I10 )KaJio0aM TIEpBOi 3asBUTEILHUIIBI Ha kecTokoe oOpamenue (I).

3. B myHnkTte 9 pe3omotuBHON yacTu [locTaHOBIEHUST OONBIIMHCTBO CyJIeH PEIIUIIO,

YTO OTCYTCTBOBaJIO HapyuleHue ctaTbi 3 KOHBEHLIMH B OTHOIIEHUU BTOPOW 3asBUTEIbHUIIBI

(1)

L.

4. OTHOCHUTENBHO TTPOOJIEMBI TOTO, BOSHUKAET JIM OTACIBHBIA BOIPOC O COOJIIOICHHUH
noyioxeHud cratbu 3 KoOHBEHIIMM B CBS3M C paccielOBaHHEM IO KajobaMm TIepBOH
3asBUTENBHUIBI Ha JKECTOKOE oOpalleHue, s XOTesl Obl OTMETHTb, YTO MHEHHE CTOPOH
OTHOCUTENIbHO  HEOOXOJMMOCTHM  TaKOro  pacciefoBaHus  pacxonwiock.  IlepBas
3asBUTENbHUIA, YTBEPIXKJala, YTO BJIACTH OBUIM XOPOILIO OCBEIOMIICHBI O IMJIOXUX YCIOBUAX
COJIepKaHus MO/ CTPaKe M MIMPOKO PacHpOCTPAHEHHOM MPAKTUKE KECTOKOT0 OOpalleHus u
YTO OHM JOJDKHBI ObUIM MPEINPUHATH aKTUBHBIE IEHCTBUS JJISl MPOBEACHUS PACCIICIOBAHMUS.
Opnnako Bnactu Poccuiickoit denepaiiuy moau4epKHYIN TOT (akKT, YTO TOCIEe OCBOOOKICHUS
U3-TI0JI CTPaXM MepBasi 3asiBUTENbHUIIA HE jKaJoBaJlaCh Ha JKECTOKOE OOpallleHHe W 4TO IO
UTOTaM MPOKypopckoi mpoBepku 2005 roma He OBUIO YCTAHOBJIEHO JIOTOJHUTEIHLHOMN
nHpopmaIuu, KoTopasi caenan Obl HEOOXOTUMBIM TIpoBeaeHHE paccieaoBanus (cM. § 108
[TocTanoBneHus).

5. DTOT BOIPOC O HEMPOBEIEHUHU PACCIENOBAHUS, 10 MOEMY MHEHHIO, TOJKEH ObITh
PacCMOTpPEH OTIEIBHO B CBETE YyXKe BbIpaboTaHHOW mpakTuku EBpomerickoro Cyma 00
OCHOBOIIOJIAraoIell Ba)KHOCTU IMPOLIECCYaIbHBIX 00SI3aHHOCTEH, BBITEKAIONIMX W3 3aIUThHI
HEOTHEMJIEMBIX IIPaB.

6. [Ipu3HaB, 9TO pacCMOTpPEHHE ATOTO BOMpOca He ObLTO HEOOX0IMMbIM, EBpomneiickuii
Cyn obOocHoBanml CBOil BbIBOA Ha TOM (akTe, 4YTO OH YK€ YCTAaHOBWJ HapylleHHUE
MaTepuaibHO-TIPaBoBOM cocTtapisomnieit ctatb 3 Konsenuuu (cm. § 109 IlocraHoBnenus).
OpnHako s mpUAEP>KUBAIOCh TOTO MHEHUS, YTO YKa3aHHOE HapyIllIEeHHUEe MaTepHalbHOTO MpaBa
HE MOKET Mcuepnarb BOIPOC 00 OTBETCTBEHHOCTH BJIACTEH, YYUTHIBAas aOCOJIOTHBIN 3amper
Kakoro-imbo obOparnieHus, mpotuBopeyvaiero crarbe 3 Konpenmuu. CrnenoBaTenbHO, HATHINE

BOIIpOCa O HEMMPOBEACHHUH pacCCICIOBAHUS 000CHOBBIBAJIO €TO OTACJIIBHOC paCCMOTPCHHUCE.



II.

7. Bropas 3asBUTENbHUIA YTBEp)KJaia, YTO YYBCTBO CTpaxa, CTpaJaHusi U
NepeKUBaHUs, KOTOPhIE OHA MCIIbITAlla B pe3yJibTaTe yOUilcTBa 4eThipeX OJM3KHUX UJICHOB €€
CEMbH, SIBISUTUCH OOpallieHueM, MpoTuBopeyanum cratee 3 KonBenum.

8. M3 mpaBonpumeHHUTENbHON mpakTuku EBpomnelickoro Cynma cieayer, 4To 3TOT
BOIPOC OOJIbIIIE BCEro paccMaTpUBAaeTCs B KOHTEKCTE el O «HACHIBCTBEHHBIX
MCYE3HOBEHUSX» U YTO BOIPOC TOTO, SBJSETCS JIM WIEH CEMbH >KEPTBOMU [Takoro oOparieHus|,
OyZIeT 3aBHCETh OT HaJUYHMs OCOOBIX (DaKTOPOB, KOTOPHIC MPUIAAAYT TEPEKUBAHUIM
3asgBUTENSl CTENEHb M XapakTep, OTIMYAIOIMIME HX OT HMOLMOHAIBHBIX MEPEeKUBAHUMI,
KOTOpBIE MOTYT pacCMaTpUBAThCS KaK HEU30€KHO HCTIBITHIBAEMbIE POJCTBEHHUKAMHU KEPTBbI
CEepPbE3HOr0 HaApyUIeHHWs] TMpaB uejoBeka (CM. Cpedud MHOTHX JPYTruxX MpUMEpPOB
[TocranoBnenue bonwmoit [Tanarsr EBponelickoro Cyna no aeny Yakumxu npotus Typuum»
(Cakict v. Turkey), »xamoba Ne23657/94, ECHR 1999-1V, §98 wu IlocraHoBieHue
EBponeiickoro Cyna mo neny «I'e3mmku npotuB Typuum» (Gezici v. Turkey) ot 17 mapta
2005 r., xxanmoba Ne 34594/97, § 73).

9. AHanmu3upys TMepexuBaHus 3asBUTENbHUIBI, EBpomneiickuii Cyn ykazan (B § 152
[TocranoBienus) Ha psaa PaKTOPOB, OTHOCSIIMXCS K CIIydasM «HCUE3HOBEHUS JIUID», HO, TEM
HE MEHee, OTKa3aJCi paclIupuTh chepy NpUMEHEHUs 3TUX (PaKTOpPOB U, CIEAOBATEIBHO,
ctatbi 3 KOHBEHIIMM Ha pOJCTBEHHUKOB JIUI, YyOWUTHIX BIACTAMH, B OTIUYHUE OT
POJICTBEHHUKOB KEPTB HACHJILCTBEHHOT0 ncue3HoBeHus (cM. [loctanoBnenue EBpomnelickoro
Cyna mo geny «Slcun Artem mpotuB Typuum» (Yasin Ates v. Turkey) ot 31 mas 2005 r.,
xanobda Ne 30949/96, § 135).

10. JleficTBUTEIBHO, JaHHOE JEJI0 HE CBSA3aHO C «MCYe3HOBEHHUEM aully. OJHAKO, TeM
HE MEHee, [eJ0 SBJSETCS Cepbe3HbIM U, I[I0-MOEMY, JOCTUIJIO YpPOBHS TSDKECTH
[IpeIoJiaraeMoro HapyuieHus, TpeOyemMoro /i mpuMeHeHus cratbi 3 KonBeHum.

11. CnenoBarensHO, B CBETE 0COOOW CEPhE3HOCTH Jena, 51 He YOeKeH, YTO B TaHHOM
JieJie  OTCYTCTBYIOT 0COOBIe (DaKTOphI, KOTOpBIE NpHAATXd OBl TEPEKUBAHUSIM BTOPOU
3asBUTENBHUIBI CTENEHb M XapaKTep, OTIMYAOIIME X OT SMOIMOHAIBHBIX MEPEeKUBAHUMI,
HEU30€)KHO UCHBITHIBAEMbIE POJACTBEHHUKAMM JKEPTBBI CEPbE3HOr0 HapyLIeHUs I[paB
yenoBeka. S1 cuMTal0 HECKOJIbKO HCKYCCTBEHHBIM, YTO YCTaHOBJIEHHE (akTa HapyIIeHHUs
ctatbl 3 KOHBEHIIMM JOJKHO CBOJUTHCS K Cy4asiM «HMCUYE3HOBEHHs Jul». bonee Toro, s
OTMEYaro, 4TO eciu Obl HEKOTOphIe U3 (HhaKTOpPOB, yKka3zaHHBIX B § 152 IlocranoBneHnus, ObLTH
OBl MPUMEHEHBI K 0OCTOSITEIbCTBAM HACTOSIIIETO JeJia, OHU ObI MMeNI 0c000e 3HaueHHe. Taxk,
U3 CYUIECTBEHHBIX (PAKTOPOB 51 ObI YIOMSHYJ TOT (DAaKT, UTO BTOpas 3asiBUTEILHUIA SBIISETCS
JIOYEpbI0 TIEPBOM 3asBUTEIBHUIIBI U YTO €€ CTaTyC MOTeprieBlIeil ObUl MpU3HAH OpraHaMu
caeactus 15 u 28 nexadps 2005 r. (em. § 77 [locTaHoBICHHS ).

12. B 3akmtodeHue, s moJiararo, 4To MMEJI0 MECTO HapyuieHrue ctatbi 3 KoHBEeHIMM B

OTHOILICHHHU BTOpOI\/'I 3asABUTCIIbHUIIBI.



