EBPOIEVCKHUI CY/ IO TIPABAM YEJIOBEKA
(UETBEPTASI CEKILII)

JIEJIO «BOJIKOBA (VOLKOVA) TIPOTUB POCCUHUCKON
®EIEPALINN»'
(PKanoba Ne 48758/99)

ITocranoBaenue Cyna
CrpacOypr, 5 anpesst 2005 r.

ITo neny «BonkoBa npotuB Poccutickoit @enepanun» EBponeiickuii Cya mo npaBam
yenoBeka (YerBepras cekius), 3acenas [lanaToii B coctase:

Copa Hukonaca bpatna, Ilpeocedamens Ilanamut,

158 Kacanesains,

JIx. bonemno,

P. Mapycre,

A.Kognepa,

C. I1aBoBcKoro,

JI. Tapnutxwu, cyoei,

a Taxxe nipu yuactuu M. O’boiina, Cexpemaps Cexyuu Cyoa,

3acefas 3a 3aKphIThIMU ABepsMH 15 maprta 2005 r.,

BhIHEC creayioriee IToctanoBenue:
IMPOLIEAYPA

1. Jlemo Obuto  WHHOMUPOBAHO  kamobou  (Ne  48758/99), momanHO#
28 nexabpss 1998 r. B Empomneiickuii Cya mo mpaBaMm deloBeKa MPOTHB Poccuiickoit
®enepannn rpaxknankoin Poccun Jlto0oBbio AnekceeBHoW BomkoBoi (nasiee — 3assBUTEINb) B
COOTBETCTBHUU CO cTaThert 34 KoHBEHIIUM O 3alTuTe TpaB YeI0BEKa K OCHOBHBIX CBOOO/I.

2. Wutepecsl 3asBUTENs, KOTOpPOW ObUIa MpeaoCTaBiICHA IIPaBOBas IOMOIb, B
Espomneiickom Cyne npeacrasimsiiu K.H. Koporees, topuct u3 r. MockBbl, 1 @Owmun Jlny,
topuct u3 T. Jlonmona. Bmactu Poccumiickoit denepanmn B EBponeiickom Cyxae ObLn
npeacraBieHsl  YnoaHoModeHHbIM Poccuiickoir @enepaunun npu EBponeiickom Cynpe 1o

npaBam yenoBeka [1.A. JlanTeBbIM.

! [TepeBon c anrnuiickoro M. Bunorpanosa. [lepeBos TexcTa mocTaHOBIEHUS TPEAOCTABIICH peAaKlnei
Bronnerenst EBporneiickoro Cyna no npasam uesioBeka. Texct omyonukoBan B bromierene EBponetickoro Cyzna
o paBaM uestoBexa Ne 11/2006.



3. 3asBUTENbL yTBEpKAala, B YACTHOCTH, YTO CyAeOHOE pelIeHHe, BRBIHECEHHOE B €€
MOJIb3y, OBIJIO OTMEHEHO B MOPSAKE HA/I30pa, a CyJeOHOE pa30MpaTesbCTBO MO JIeTy He ObLIO
CIIPABEJIUBBIM.

4. Xamoba Obuta TIepeaHa Ha paccMoTpeHue B UeTBepTyro cekmuio EBporeiickoro
Cyna (mynkt 1 mpaBmima 52 Permamenta Cynma). B pamkax nmanHod cexkumm Ilamara,
paccmarpuBatomas neno (myHkT 1 crarem 27 KonBennuu), Obuta cpopMupoBaHa B
COOTBETCTBUU € MyHKTOM | mpaBuia 26 Perinamenra.

5. Pemenuem ot 18 HOs0pst 2003 1. EBponeiickuit Cya npusHai kajio0y 4acTHYHO
MIPUEMJIEMOM ISl PACCMOTPEHHUS 110 CYLIECTBY.

6. [IpoBens koHcynbTaMKM co ctopoHamu, Ilanata EBponeiickoro Cyaa pemuna, 4To
He TpeOyeTcs MPOBEJCHUS YCTHBIX CIYIIAHUN 1O CYIIeCTBY aena (myHKT 1 nmpaBuna 59 in fine
PernamenTa); npu 3TOM CTOPOHBI MTPEICTABUIN CBOU 3aMEUaHMUsl 110 CYILIECTBY Jela.

7. 1 mHosa0pst 2004 r. EBponeiickuii Cya M3MEHHJI COCTaB CBOMX CEKIMHA (MyHKT 1
npaBuna 25 Permamenta Cyna). [leno Oblio mepemano Ha paccMoTrpeHue B UeTBepTyro

CEKIIMIO B HOBOM cocTaBe (myHKT 1 mpaBuna 52 PermamenTa Cyna).

PAKTDBI

I. OBCTOATEJIbCTBA AEJIA

8. dakThl MO JAeTy, NPEICTaBICHHbIE CTOPOHAMH, MOTYT OBITh M3JOXKEHBI B

CJICTYIOIIEM BHJIC.

1. Ilepsonauanvhsiii CnOp NO HCUTUUWHOMY 80NPOCY

9. 3asBuTEnb U ee ceMbs (ee cymnpyr u aBoe aerert 1982 m 1987 roma poxacHus)
MOCEJIMIINCH B 00me)uTuu B T. Bonrorpane B 1985 roxy. OHu 3aHMMaiid B OOIIEKUTHU JIBE
KOMHAThI, ¢ 00IIel KyXHel, AyleM U TyajneToM. Bce diieHbl ceMbH 3asiBUTENSI UMETU B 3TOM
OOIIIEKUTHHN TTOCTOSTHHYIO TPOTHMCKY W JIPYTrOTO MECTa >KUTEIhCTBAa He umenu. B 1993 romy
3TO OONIEKUTHE TTepenuIo Bo BiaaeHue npeanpusatus « BHUMTMAIDy.

10. B 1995 romy 3asBuTenb, KaKk W JAPYTHE KUTEIH OOIICKHUTHUSA, TMOTydnsIa
pacniopspkenust mpokypopa CoBeTckoro paiiona r. Boirorpama ocBoOOIUTh 3aHUMAaEeMble MU
MOMEIEHUs, TaK KakK 3[JaHUEe HYXJaJoChb B CPOYHOM pPEMOHTE. 3asBUTENIO ObLIO
MIPEIOCTABIIEHO BPEMEHHOE KUJIbE€ B IPYroM OOIIEXKUTHH T. Bonrorpanga, XoTs U MeHbIIEH
IO U C XYIIIMMH YCJIOBUSIMH TIpokuBaHus. B aBrycre 1995 roma 3asButens Oblia
NPUHYIUTEIHFHO BbICEJIEHA M3 3/1aHus, a €€ BElIU ObUIM IEpPEeBE3CHbl B MPEIOKEHHBIE
BpPEMEHHbIE KUJITbIE TOMEILIEHUSI.

11. 3asBuTenp BMECT€ C IPYTUMH JKHTEISIMH OOINEKHUTHS TOJajga HCK TPOTHB

npennpuatus «BHUNTMAILD u anmuauctpauun COBETCKOro pailoHa O MPeIOCTaBICHUU



MOCTOSTHHOTO JKWJIbsl M BO3MEILIEHUU HeMaTepualbHOro yiiepba. B nckoBoM 3asBIE€HUN OHU
yKa3alli, 4TO XOTs 3[JaHKe 110 CBOEMY CTaTyCy SIBJISETCS OOIIEKUTHEM, UX JOTOBOPHI O HaliMe
Kb MIPelyCMaTpUBaIM MPEJIOCTABICHNE HACTOALINX KBAPTUD, @ HE KWIbS B OOLICKUTHU.
Bonarorpanckuit obmactHo#t cya pemieHueM ot 24 ampens 1996 r. octaBui B cuiie periecHue
Cy/Ja TepBOM WHCTAHIMH, BhIHECEHHOE cygoM COBETCKOTO paiioHa, 00 OTKJIOHCHHH HCKa
sasButens.  [lpegnpustne «BHUUTMAILY  o6s3ayi0ch  MpeOCTaBUTh — 3asBUTEIIO
BO3MOXXHOCTh BEpPHYTHCSI B IPHUHAJUICKABIICe €My OOILEKHUTHE IOCIE PEMOHTA, KOTOPBII
JTIOJDKEH OBLT 3aBEpIIUTHCS B ceHTA0pe 1996 rona.

12. OgHako B YCTaHOBJIEHHBIE CPOKM PEMOHT HE OBLT 3aBEpIIEH, U 3asIBUTEIh CHOBA
obparunacek B cya. PalloHHas aqMUHHCTpAIMs COTJIACHIIACh C €€ TpeOOBaHUAMH. PereHnem
CoBerckoro paioHHOro cyaa r. Bomrorpaga ot 22 utoHs 1999 r. agMuHHCTpanuu OBLIO
MPEINUCaHO TPEJOCTaBUTh 3asBUTENI0 «OJIarOyCTpOeHHOEe» XKuibe. Pemienue He ObUIO
00’kajT0oBaHO HU OJAHOW M3 CTOPOH, BCTYNHWJIO B 3aKOHHYIO CHiIy W B uiojie 1999 roma Owbuio
HaIpaBlIeHO cyAeOHOMY IPHUCTABY Ha UCIIOJIHEHUE.

13. 8 centsiOpst 1999 r. ObLT 3aBepIlicH PEMOHT B OOIIEKUTHH, B KOTOPOM 3asIBUTEIh
MpOXHUBaa MepBOHAYAIBHO, U 3/1aHUE ObLIO MepelaHo Ha OanaHCc palilOHHOW aqMUHUCTpPALIUU
B KaueCcTBE OOIIEKUTH.

14. 24 centsabps 1999 r. anmunuctparueir CoBETCKOro pailoHa CEMbE 3asBUTEIS ObLT
BbIJIaH OpJiep Ha JBE KOMHATHI IJIOMAAbt0 34 KB. METpa B OTPEMOHTHPOBAHHOM OOILIEKUTHH.
HcnonHuTenbHOE NPOU3BOACTBO, KaK NPEACTABISETCA, OBLIO MPEKpalleHO CyIeOHBIM
npuctaBoM 11 oxTsa6ps 1999 r.

15. 3agBuTenp 0TKa3anach OT MPEIOKEHHOTO KHWIIbsl, TAK KAK CUATAJIA, YTO JKUJIbE B
OOIIIE)KUTHE HE COOTBETCTBOBAIO TOHATHIO «OJIATOYCTPOCHHOE», COTJIACHO CyACOHOMY
pemiennto oT 22 uroHA 1999 r. OHa Takxke yTBepiKIajia, YTO YCIOBHS MPOKHBAHUS TOCIE
pPEMOHTa YyXyAUIWINCh. B YacTHOCTH, 3asBUTENb U €€ CEMbS MOIJIM MOJYYUTHb TOJIBKO
BPEMEHHYIO MPOMHUCKY B ATOM IOMEIICHHUHU, MPEAJ0OKEHHbIE UM KOMHAThl HaXOAMJINCh Ha
yAaleHuu ApyT OT Jpyra, 4yepe3 KOPUAOpP, B KOTOPBIM BBIXOAMIU IBEPHU APYTUX KOMHAT.
Kpome Toro, Teneps y HUX ObLT OOMIMI TyaJeT M KyXHS Ha OOJIbIIIEE YHCIIO CEMEH, a caMo
3/IaHUE MO-MPEKHEMY HAXOMWIOCh B TNIOXOM COCTOSIHMM, HECMOTPS Ha PEMOHT.

16. Ilo 3asBneHWIO 3asBUTENST CyACOHBIH TMPHUCTAB BO300OHOBWJ HMCIOJHUTEIHLHOE
nmpou3BoACTBO, 23 depanss 2000 T. HATOXKWI 3alpeT Ha BBIJAYY OPICPOB Ha KHUIHE
paliOHHOW aJIMMHUCTPALIMEN W W3bsSJI PAlOHHBIN KypHaAJI BbIIAYM OPJEPOB OTAENA MO YUETy
pacnpeieNieHus KUIbSI.

17. 27 anpens 2000 r. CoBeTckuii pailoHHBIM cyj T. Boirorpaga mo 3asiBICHUIO
aIMUHUCTpPAIMK palioHa OTMEHWJ MMOCTAaHOBJICHHUE cyAcOHOro mprcTaBa oT 23 derpans 2000
r. 28 mrons 2000 r. cyneOHas KOJJIETHsI 10 TPpaKIaHCKHUM JiesiaM Bomnrorpaackoro 061acTHOTO
cyla ocTaBmwia 3T0 pemieHue 6e3 m3meHenus. Cyl ycTaHoBWi, uTo pemieHue COBETCKOro
paiioHHoro cyzaa T. Bonrorpaga ot 22 wutonHs 1999 r. ObUIO MCHOJHEHO aJIMUHHUCTPAIIACH,

HpC,I[OCTaBI/IBI_HCﬁ 3asABUTCIIIO ((6J'I31"0y0Tp0€HHOC» KHIIBE, HW OTKa3 3asgaBUTCIIA OT



MPEJIOKEHHOTO KUJIbsl HE MOT CIIY>)KMUTh OCHOBAaHHMEM JUISl TIPOJOJIKEHUS UCIIOHUTEIBHOTO
MIPOU3BO/ICTBA.

18. 18 wmroma 2000 r. pailoHHas aAMUHHCTpAIUS MPEIJIOKWIA 3aABUTEII0 TpU
KOMHATBI B TOM JK€ OOIIE)KUTUUA — CYMMapHOH TIIOMAa6I0 53,5 KB. METpOB. 3asBUTEb U €€

CEMbs OTKa3aJIuCh OT MECT B O6IHC)KI/ITI/II/I N HC CTaJIl BCCIIATHCA B MIPEAIOKCHHOC KUJIBC.

2. Cyoebnoe pazbupamenbcmeo 6 cyoe HA030PHOU UHCIMAHYUU

19. 6 urons 2000 r. EBponeiickuii Cyn, B coorBeTcTBUU ¢ nmyHKToM 1 [IpaBuna 49
Pernamenta Cynma, npemnoxun BiactsM Poccuiickoit ®epepanuy 1ath OTBETHl Ha

CJICTYFOIIME BOIIPOCHI:

«1. Kak o6cToAT niena B HaCTOsAIIEe BpeMsl C UCIIOJITHEHUEM PEIICHUS
Cogerckoro paiioHHoro cyna r. Bonrorpana ot 22 utons 1999 r.?

2. Ha xakoil TUI )WJIbsi UMEET MPABO 3asIBUTENIb B COOTBETCTBUU C
BBIIICYTIOMSIHY THIM PEILIEHUEM Ccyaa?»

20. OtBer Biacteit Poccuiickoit @enepanun Obut monydeH 18 centsops 2000 r. B Hem
coaepxanach uHpopmarus o ToM, 4to 17 wmromst 2000 r. mpesmamym Bomrorpamckoro
00JacTHOTO CyJia B MOpPsAKE Haa30pa MO MPOTECTy MpeacefaTenss CyJa OTMEHWJ pellleHue
CoBetckoro pailoHHOro cyaa r. Bonrorpaga ot 22 urona 1999 r. u BepHyJ Aeno Ha HOBOE
paccMOTpEeHHE B Cy/1 IEPBOM MHCTAHIIUH.

21. BriocnenctBum 3assBuTeNb pouHpopmupoBaia Esponeiickuii Cya o ToM, 9TO OHA
HE 3HaJla 0 TOM, 4TO Mpe3uanyM Bororpajackoro o6gacTHOrO cy/ia MpoOBET 3acelaHue Io ee
neny 17 uronst 2000 T., TOCKOJIBKY COOTBETCTBYIOIIEE YBEJOMIICHHE OBUIO HANpPABJICHO €
tonbko 13 wmronms 2000 r., xorma ee He ObwIo B ropoze. [lpencraBurenu parloHHOU
aJIMUHUCTPALIMU U PaiOHHON MPOKYypaTyphl yUYaCTBOBAJIM B 3aCE€laHUU U MPEJCTABHIN CBOU
JTIOBO/JIBI.

22. 26 urons 2000 r. CoBeTckuil pallOHHBIN cy[ T'. Boarorpaga cHOBa pacCMOTpPEN UCK
3asBUTENSI M OCTaBWJI €ro 0e3 yJOBIETBOPEHUS, YKa3aB, UTO 3asiBUTENIb UMEET MPaBO TOJIBKO
Ha TOJYYEHUU >KUJIbS B OTPEMOHTHpOBaHHOM oOmexutuu. 30 aBrycra 2000 r. maHHOE
perieHre ObUIO OCTaBJIEHO 0€3 M3MEHEHHS CYACOHOW KOJUIETHEH IO TpakIaHCKUM JiejiaM
Bonarorpanckoro o6mactHoro cyga. 27 centsops 2000 r. cmyx00# CyneOHBIX TPHCTaBOB
ObUIO MPEKpPAILIEHO HCIIOJHUTEIbHOE MPOU3BOJCTBO, MOCKOJBKY CyAe0HOE pelieHue oT 22
utoHsa 1999 r. 61710 OTMEHEHO.

23. HeckonbKo pa3 3asgBUTEIb MOMBITAIACH OCIIOPUTH 3TO PEIICHUE CyAa B MOPSAKE
HaA30pa, HO €l ObLIO B 3TOM OTKa3aHo.

24. 12 anpens 2001 r. palioHHass aAMUHUCTpALMS MOATBEPAMIIA CBOE MPEIJIOKEHUE

BBIICIINTD 3asBUTCIIIO TP KOMHATEI B 06H1€)KI/ITI/II/I, HO 3as4BUTCIIb €T0 OTBEPIIIA.



3. Kommynuxayus ocanobwvr enacmam  Poccuiickou  @edepayuu u  Hogoe

paccmompeHue oena 6 nopsioke Had3opa

25. 5 oxtab6ps 2001 r. >xamoba OblTa KOMMYHHUIIMpOBaHa BIAcTsAM Poccuiickoit
denepanuu.

26. 4 despans 2002 r. 3amecturenem IIpencenarens Bepxosrnoro Cyaa Poccuiickoit
denepanyn ObLT MPUHECEH MPOTECT O PACCMOTPEHHUH Jieia B TIOPSIIKE HaI30pa B BepxoBHBIA
Cyn Poccuiickoii @enepaunu. 4 mapra 2002 r. BepxoBubiii Cyn B HAA30pHOW MHCTaHIIMHA
OTMEHUJI CIIeAyIolIKe CyJIeOHble pEelIeHHs: MOCTaHOBJIEHUE mpe3uanyma Boirorpaackoro
obmactHoro cyna ot 17 utons 2000 r., pemenre COBETCKOTO paiOHHOTO cyAa OT 26 WO
2000 r., ompenmeneHue CyaeOHON KOJUIETHH TI0 TPaXTAaHCKUM JejiaM Bomrorpaackoro
obmactHoro cyna ot 30 aBrycra 2000 r. Takum 00pa3oMm, OH OCTaBHJI B CHJIE pEIICHUE
Cosetckoro paitoHHOTO cyjaa r. Bonrorpaaa ot 22 utons 1999 r.

27. 12 anpens 2002 r. npe3uauym Bosrorpaackoro o01acTHOTO cyja, pacCMOTPEB
JeNo B TOpSAIKE Haa30pa MO MPOTeCTy IMpeacenaTesis OO0JacTHOrO Cynaa, OTMEHHI
MMOCTAHOBJICHUE Cosetckoro pailoHHOTO cyaa oT 22 HIOHS
1999 r. U HampaBui [A€JI0 HAa HOBOE PAacCMOTPEHHE B Cyna MNepBoll uHcTaHuMH. HoBoe

pa3dUpaTenbCTBO MO JIENTY BCE €IIe MPOI0JIKACTCSI.

II. IIPUMEHHUMOE HAIIMOHAJIbHOE ITPABO "
ITPABOITPUMEHHUTEJIbHA A ITTPAKTUKA

28. Crarest 11 I'paxmanckoro mponeccyanbHoro kojekca PCOCP 1964 rona,
JIEHCTBOBABIIIETO HA MOMEHT COOBITHH, MTPEAyCMaTpHBaJIa, YTO CY/bl, HAUMHAS C 00JIACTHOTO
YPOBHS W BBIIIE, OCYIICCTBISIM HAI30p 3a ACATEIBHOCTHIO HUKECTOSIIUX CYAOB. OJTO
03HAYaeT, 4TO COIJIaCHO
cratbsiM 319, 320 wu 327 omnpeneneHHbIE BBICOKOMOCTABICHHBIE TOJHKHOCTHBIE JIUIA
CyeOHBIX OpPraHOB MOTJIA B JIFOOOM MOMEHT 1O XOAAaTalCTBY 3aMHTEPECOBAHHOTO JIUIIA JIMOO
10 COOCTBEHHOW WHUIIMATUBE TIPUHECTH MPOTECT HA OKOHYATEIHLHOE PEIICHUE HUKECTOSIIETO
cyaa 1o Jro0sIM BompocaM (akToB W mpaBa. [Ipu mpuHECEeHUU MpoTecTa MPOU3BOACTBO IO
JIe’Ty BO30OHOBIISUIOCH, a WCIOJMHEHUE peNIeHUsT NPHOCTAHABIUBAIOCH (cTaThs 323).
[Iponienypa «mepecMoTpa B MOPSIAKE HAI30pay» ObLIa OTACICHA U OTINYAIach OT IEpPecMoTpa
pereHui o BHOBb OTKPBIBIIUMCSI 00CTOATENLCTBAM
(crarpm 333-337).



ITPABO

I. TIPEAITIOJIATAEMOE HAPYIIEHUE CTATBH 6 KOHBEHIINHN

29. Ccputasich Ha NyHKT 1 cratbu 6 KOHBEHLMM, 3asBUTENb KalOBaJach HAa TO, YTO
cyaebHnoe pemenue ot 22 utoHs 1999 r. ObUIO OTMEHEHO B TOPSJIKE HA/I30pa M 4YTO TaKas
nporenypa Opia «HecpaBeaauBoiy. [IyHkT 1 ctathu 6 KoHBEHIIMM B 4acTH, MPUMEHHUMOM K

JTAHHOMY JIeJTy, TJIacHT:

«Kaxnpli mnpu  ONpENeNeHUH €ro TpaxIaHCKUX I[paB U
00sI3aHHOCTEH... IMEeT TPAaBO Ha CIpaBEAJIMBOE pa3OUpPaTeIbCTBO Jeia ...
CYJIOM...».

A. TlepecMoTp cCcyaeO0HBIX PpelleHMd B MNOPsAKe HAA30pa: MNpaBoBasi

OIpe/IeIEeHHOCTh

1. J[o6o0vl cmopon

30. Banactu Poccuiickoii denepaunn yTBEp)KJalH, YTO IOCTAHOBJIEHUE INPE3UIUYyMa
Bosrorpazackoro o6iacTHOTo cyia ObLJIO OTMEHEHO B mopsake Hajxzopa Bepxosubim Cynom
Poccwiickoii @eneparun B mapte 2002 roxa. JlaHHOoe Hag30pHOE CyJeOHOE MPOW3BOJICTBO
ObUIO HEOOXOMMO JJIsl UCTIPABJICHUS NPEATNOaraéMbIX HapyIICHHH, U, TAKUM 00pa3oM, AeJo
3asBUTEINII HE ObUIO OKOHYATENBHO PAa3peIIeHO Ha HAIMOHAJBFHOM YPOBHE U IMO3TOMY HE
MOKeT paccMarpuBarbest EBponelickum CyioMm.

31. 3asBUTENb yTBEpKIAJIA, YTO HEOOXOAUMO MPOAOKUTH PACCMOTPEHHE €€ JKAIOOBI.
Ccputasice Ha mnocrtaHoBieHusi EBpomneiickoro Cyna no aenam «bpymapecky npoTus
Pymbianmy», «CoBTpaHcaBTo XOJNAMHT» NPOTUB YKpauHbl» U «Ps0Obix mpotuB Poccuiickoit
denepanun», 3asBUTENb yTBEPXKIalla, YTO OTMEHA Cy€OHOTrO pELIeHHs, BHIHECEHHOTO B €€
M0JIb3Yy, CIIyCTs TOJA TIOCIE€ €ro BCTYIUIEHHWS B CWIy Hapyllwla IPUHIUI IIPaBOBOMN
ONpEACIICHHOCTH W JIMIIWIA €€ MpaBa Ha JAOCTyll K mpaBocyauio (cM. IlocranoBienue
bonbmoit Ilamater EBponeiickoro Cyna mno geny «bpymapecky npoTuB PyMbiHHN»
(Brumarescu V. Romania) oT 28 OKTSIOps 1999 T., )anoba
Ne 28342/95; TloctanoBnenue EBpomneiickoro Cyma mo nemy «COBTpaHCaBTO XOJIIHHI
IIPOTUB YKpauHs» (Sovtransavto Holding v. Ukraine), xano0a
Ne 48553/99, ECHR 2002-VII; u Ilocranosnenue Epomeiickoro Cyna mo aemy «PsObix
npotuB Poccuiickoit ®@enepauun» (Ryabykh v. Russia) ot 24 wurons 2003 r., xamoba Ne
52854/99). Ona Taxxe 3asBuia, uto pemeHust Bepxonoro Cyna Poccuiickoit @enepanuu ot
4 mapra 2002 r. u npe3uguyma Bomarorpaackoro oGmactHoro cyaa ot 12 ampenst 2002 r.,
BIIOCJIEJICTBUM TAaK)K€ BBIHECEHHBIE B MOPSAKE HAA30pa, NPHUBEIN K JAJbHEHIIEMY

HapYILICHUIO IIPUHIINIIA [IPABOBOU OIIPENEICHHOCTH.



2. Muenue Eeponeiickoeo Cyoa

32. OtHocuTenbHO N0BOJIOB Biacted Poccuiickoit ®enepaunu Epponeiickuii Cyn
OTMETUJI, YTO >kajola 3asBuUTeNs Mo NMyHKTy | crtarbu 6 KoHBeHLMM Kacaercs OTMEHbI
CyeOHOro pelleHus], paHee BHIHECEHHOIO B €€ Mojb3y. Bompoc cocTOMT B TOM, MOXKET JIU
Takas TNpoleaypa, JIOMyCKarollas OTMEHY BCTYNHMBIIMX B 3aKOHHYIO CHIIy CyAeOHBIX
pELIECHH, pacCMaTPUBAThCS KaK COOTBETCTBYIOMIAs ctaTbe 6 KOHBEHIIMU U, B YaCTHOCTH, HE
ObUT JTM HApYIIEH IPU STOM IPUHIIUII TPABOBOM OINPEAETIECHHOCTH.

33. Tor daxT, 4TO MOCTAHOBJICHHE Mpe3uANyMa Bosrorpasckoro o6iacTHOTO cyaa
ObUIO BIOCJTEACTBUM OTMEHEHO B TOPSAKE Haa30pa, HE MOXKET paccMaTpUBaThCA Kak
BOCCTAHABIIMBAIOIIUI IPaBOBYIO ONpPEAEIECHHOCTh B JeJie 3asBUTENA, U MPOJ0JIKAOLIEECs
paccMOTpeHHE Jejla Ha HAIMOHAJbHOM YPOBHE HE MOXKET MOBIHUATH Ha TAaKOe IMOJIOKEHHE
BEIIEH.

34. EBponeiickuii Cyn cuell, 4TO JaHHOE JIEJI0 OY€Hb CXO0KE C YIIOMUHABIIMMCS BBIIIE
nenom «PsObix mpotuB Poccuiickoit denepannn», B [locTaHOBICHHH MO KOTOPOMY, B TOU

MEpPE, B KaKo# 3TO MOXKET OBITh IMPUMCEHUMO B HACTOAIIEM JICJIC, YKA3bIBACTCA:

«51. ...EBponeiickuii Cyj HamoMHWJ, YTO IPaBO Ha CyJaeOHOE
pa3duparenbcTBO, rapaHTHpoBaHHOE MyHKTOM | crateu 6 KonBeHiuw,
JOJDKHO TOJKOBaThes B cBeTe [IpeamOynbl k KoHBeHIIMU, B KOTOPOWi, B
COOTBETCTBYIOILIEH €€ 4YacTH, BEPXOBEHCTBO IIpaBa IPU3HAETCA YacCTbIO
obmero wHacmemus JloroBapuBatomuxcsi [ocymapctB. OnmHuMm U3
OCHOBOIIOJIArarlX AacleKTOB BEPXOBEHCTBA IpaBa SBISAETCS IPUHLIUII
MIPaBOBOM OIPeIeICHHOCTH, KOTOPBIM, Cpeau Mpouero, TpedyeT, YTOObI
NPUHATOE CyJaMH OKOHYATEJIbHOE peIIeHUus He MOrjio Obl ObITh
OCIIOPEHO. ..

/..d

54. Espomeiickuii Cya OTMETWI, 4YTO MEPECMOTP CyAEeOHOro
MOCTAHOBJICHUS ... B TIOPSAKE HaA30pa ObUT MHUIMHMPOBAH IMpejacenaTesieM
benropoackoro 0071acTHOrO cyAa, KOTOpPbBI HE SBISJICS CTOPOHON B
cyneOHOM pazbuparenbcTBe... Kak B cuUTyalMu, CBSI3aHHOW C TIPaBOM
Pymbinun B gene «bpymapecky npotuB PyMblHMN», OCyIIECTBICHHE
npenaceaaTeneM 00JIacTHOTO CyJia 3TOTO MOJHOMOYHS HE ObLIO OrpaHUYEHO
BO BPEMEHH, TaK 4TO Cy/I€OHbIC MTOCTAHOBJICHUSI MOTJIM OBITH OCIIOPEHBI Ha
MIPOTSKEHUH HEOTPEEIIEHHOTO CPOKa.

55. Esponeiickuii Cy1 HamoMHUI, 4TO MyHKT 1 ctaTthu 6 KoHBeHIIUN
3aKperIsieT 3a KaxAbIM B ClIy4ae CIopa O €ro TpaKIaHCKUX IpaBax H
0053aHHOCTSIX NPaBO Ha pa30UPaTENLCTBO Aeja CyI0M. Takum o0O6pa3om, 3TO
MOJIOKEHHE 3aKperuisieT MpaBO Ha «pa3OupaTeiabCTBO Jelia CyIOoM», B
KOTOpPOM IIpaBO Ha JOCTYH K MPaBOCYAMIO, TO €CTh IIPaBO Ha Mojaudy B CyJl
MCKa MO rPaKIAHCKUM JeJlaM, COCTaBJISET JIMILb OAUH U3 acrekToB. OIHAKO
3TO TpaBo ObUIO OBl WIIFO30PHBIM, €CH OBl B IPABOBOM CHCTEME
JloroBapuBatoiieiicsi CTOpoHBI ObLITO ObI 3aKpPEIUIEHO, YTO OKOHYATEIbHOE,
UMEIoIIee 00s3aTENIbHOE IOPUIMYECKYI0 CHIIy CyAeOHOE IOCTaHOBJICHHE
SBIIAJIOCH OBl HENCHCTBYIOMIMM B yiiepd oaHON u3 cTtopoH. Hembicmumo,



yTOoObI B TyHKTEe 1 ctathu 6 KoHBEeHIHMHM OBUTM OBl JETANBHO OIMHCAHBI
IIPOLIECCYaTIbHBIE TapaHTHUH, NPEAOCTABISIEMbIE CTOPOHAM B CIIPABEIIMBOM,
MyOJIMYHOM U 0€30TJaraTelIbHOM CyJeOHOM MpOIecce, U He 3alUIIaics Obl
mporecc MpHUBEIEHHS CyAeOHBIX TIOCTAHOBJICHUI B  HCHOJHEHHE;
coctaBineHue cratbu 6 KonHBeHmmum TakuM oOpa3oM, dYTOOBI OHa
perynupoBajia OBl TOJBKO JOCTYNl K TPaBOCYAMI0O U  Tpolecc
CYJIOIIPOM3BOJICTBA, BEPOSATHO, MPUBENIO OBl K CUTYallUH, HECOBMECTUMOMN C
IIPUHLMIIOM  BEPXOBEHCTBA  IpaBa, KOTOpbIM  JloroBapusaromuecs
lNocynapctBa 06s13amuck coOmroaaTh, koraa patudunupoBaan KoHBEHIHIO
(cM. TloctanoBnenue EBponeiickoro Cyna mo neny «XopHCOM NPOTHB
I'pertumy (Hornsby v. Greece) ot 19 mapta 1997 1., Reports 1997-11, p. 510,
§ 40).

56. EBponeiickuit Cy mocuuTall, 4To MpaBo CTOPOHBI B IIpoliecce Ha
cyneOHoe pa30upaTenbCTBO TaKkKe ObUIO Obl MILTIO30PHBIM, €clu Obl B
npaBoBoii cucteme [loroBapuBaromieiicss CTOpOHBI OBLIIO OBl 3aKpEIUICHO,
YTO OKOHYATeIbHOE, HMeIee O005S3aTelbHOe HOPUINYECKYIO CHITY
Cy1Ie0HOE MTOCTAHOBJICHHE MOTJIO OBl OBITh OTMEHEHO BBIIICCTOSIIAM CYAOM
IO 3asBJICHUIO TOCYJAPCTBEHHOTO TOJKHOCTHOTO JIUIIAY.

35. Bonee Toro, EBponeiickuii Cyn B ynomuHaBiieMcs Bbime [locTaHOBIEHHH 1O

neny «CoBTpaHCaBTO XOJIJUHI» MPOTUB Y KpPauHbD yCTaHOBUI B § 77:

«...cyneOHas cucrteMma, yCTaHaBIMBAIONIAsl MPOLEAYpPY NMPHHECEHUS
poTecTa M, CTajJo ObITh, BO3MOXKHOCTh OTMEHBI B JH000€ BpeMs JI000ro
OKOHYATEJIbHOTO PEIICHUs, KaK YCTAHOBJIEHO B HACTOSIIEM Jele, Kak
TakoBask HECOBMECTMMAa C MPUHOMUIIOM  obecriedyeHus  cyJeOHoH
NESTEIbHOCTH, KOTOPBbIM  SBJISETCS. OJHUM U3  OCHOBOIIOJIAraroIIMX
3JIEMEHTOB BEPXOBEHCTBa IMpaBa Mo cMbiciay mnyHkTa 1 Craten 6
KonBennun, npuHMMas BO  BHUMAHUE  yIOMHUHABLIEECS  BBIIIE
ITocranoBnenue no aeny «bpymapecky npotus PymbiHIIY.

36. EBponeiickuii Cyn ormeTwsi, 4to B HacrosiueM jene B utone 2000 roma
npenceaareneM Bonrorpanckoro 0o6gacTHOro cyaa OblUT MPUHECEH MPOTECT O MEPECMOTPE B
nopsiike Haa3zopa peuierust CoBeTckoro pailoHHoro cyja r. Bonrorpanga ot 22 utonsa 1999 r.,
BCTYNMBIIKM B 3aKOHHYIO CHUJIY M HOJUIEKAIIMM MCIOJIHEHHIO, B OTHOLIEHUH KOTOPOro ObLIO
BO30Y’KJICHO HCITOJIHUTEIbHOE MPOn3BOACTBO. 17 mrons 2000 r. maHHOE CyneOHOE pelieHue
ObUIO OTMEHEHO, a JIEJI0 HAIlPAaBJIEHO HA HOBOE PaCCMOTPEHUE HA OCHOBAHUHU MOCTaHOBJIECHUS
npesuauyma Bonrorpaackoro obnactHoro cyna. B manmbHeiimeM mporeaypa Hamzopa emie
mBax bl Obuta mpuMeHeHa BepxoBHeiM Cyaom Poccuiickoit denmepanmuu U Mpe3HInyMOM
Bonarorpanackoro o6iactHoro cyna B Mapte u anpesie 2002 roxa.

37. Empomneiickuit Cya HE YCMOTpEN OCHOBAaHUN OTKJIOHSATHCS OT CBOHMX BBIBOJOB
YIOMHHABIIUXCS BBILIE MOCTaHOBJIEHUN cyna. EBponeiickuil Cyn cuen, 4To MMENIO MECTO
HapymieHne myHKTa | cratbm 6 KOHBEHIIMM B CBSI3M C OTMEHOW BCTYNHBILIETO B CHIY H

NOoAJIC)KAaBIICTO UCITOJTHCHHUIO CYILG6HOFO pelICHN, BBIHCCCHHOI'O B IIOJIL3Y 3asABUTCIIA.



B. PaccmoTpeHue 1ejia B MOPsi/IKe HA30pa: MpoueccyaibHbie BOMPOCHI

38. 3agBuTEnb yTBEpPKIala, 4TO PAaCCMOTPEHHUE JieNia npe3uauyMoM Bourorpaackoro
obmactHoro cyna B utojie 2000 roma ObUTO HECTIPABEAJIWBBIM M YTO JIAHHBIN CyJ HE MOXET
paccMaTpuBaThCsi Kak OECHPUCTPACTHBIA BBUAY CIHUIIKOM KOPOTKOIO BPEMEHHOI'O
MIPOMEXKYTKA MEXITy IPUHECEHUEM MPOTECTA U €r0 PACCMOTPEHHUEM.

39. Empomneiickuii Cyxa cueln, Kak OH 3TO caenal B § 59 ynmoMuHaBIIErocs BbIIIE
[TocTanoBnenuss mo ngeny «PsObix mpotuB Poccuiickoit denepamnumy, 4TO MOCKOJIBKY OH
MpUILeT K BBIBOJY, YTO MMEJIO MECTO HapylIeHHE IMpaBa 3asBHUTENS Ha OOpalleHHEe B CY[
BBHJIy camMoro (¢akra MpUMEHEHUs MPOIEeIypbl IEPecMOTpa CyACOHBIX PEIICHUN B MOPSAKE
Ha/J30pa, HET HEOOXOJUMOCTH pacCMaTPUBATh BOIIPOC O TOM, OBUIH JIM 3aSBUTENIO JOCTYITHBI

MpouecCyaabHble TapaHTUH, PEIOCTaBIsIEMbIE CTaThell 6 KOHBEeHIINH.

II. MIPUMEHEHUE CTATBU 41 KOHBEHIINN

40. Ctatbs 41 KoHBEHIIMHN TJIACUT:

«Ecmn Cyn oOBsIBIISIET, YTO MMEO MecTo HapyiieHrne KoHBEHIMM win
[IpoTokosoB k Heil, a BHyTpeHHee 1npaBo Bricokoit JloroBapusatorericss CTOpOHbI
JOMyCKAaeT BO3MOXKHOCTh JIMIIIb YAaCTMYHOI'O YCTPAHEHWS IOCJEACTBUM 3TOrO
HapymeHus, Cya, B cilydae HEOOXOIMMOCTH, TIPUCYXKIIAeT —CIPABEIIUBYIO
KOMITEHCALIO TTOTEPIIEBILIEH CTOPOHE.
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41. 3asBuTenb NOTPeOOBANIA MPUCYIUTH €1 B KAYeCTBE KOMITCHCAITMH MaTepUaTIbHOTO yiiepoa
25000 eBpo, cchulasich Ha CTOMMOCTh JBYXKOMHATHOWM KBapTupbl B I. Bomrorpame. Ona Tarkxke
notpedoBania mpucyauth et 10 000 eBpo B KauecTBe KOMITCHCAIMH MOPATLHOTO Bpe/a, MPUUHMHEHHOTO
BBUJIy HEOMNPENENICHHOCTH, SIBISiCTCsl U pelieHre COBETCKOro paoHHOro cyzaa r. Bomrorpama
OKOHYAaTeJIbHbIM.

42. Bnactu Poccuiickoii Deneparmu He COTTIAaCHINCh C 3TUMH TPEOOBaHUSIMU.

43. Esporeiickuii Cya He yCMOTpeST B HACTOSIIEM JIENie MPUYMHHO-CIICICTBEHHOW CBSI3U
MEXTy YCTAaHOBJICHHbIM HapylIEHHEM U TPEATONIOKUTEIbHO NPUYMHEHHBIM MaTepUaIbHbIM
yiepOoM; TakuM 00pa3oM, OH OTKJIIOHWJI JaHHBINA actiekT TpeOoBanmil. OmHako Eponetickuit Cy
PEILIII, YTO 3asBUTEINH B OMPEIETICHHON Mepe HCTIHIThIBAJIA TyIIIEBHBIE CTPaJaHs U YyBCTBOBAJIA CEOsI
OECIIOMOIITHOM B pe3yJIbTaTe YCTAaHOBJIEHHOTO B HACTOSIIIIEM Jiesie HapyiieHus. Vicxomst w3 npuHimna
cnpasegymBoctH, EBponerickuii Cyn npucynui 3asButemo B ¢Bsizu ¢ 3tiM 3000 €Bpo B KayecTBe

KOMIICHCAIIMY MOPaIbHOTO Bpe/a.
B. Cyne0OHblIe pacxoabl M U3IePKKH

44. 3asutens norpedoBaa 1300 eBpo 3a paboTy IOPUCTOB, KOTOPBIE BOIILIIA B PACCMOTPEHHUE
Jiena 1moclie OObSIBICHUS Kajo0bl TPUEMIIEMOM ISl pacCMOTPEHUs 1Mo cylecTBy. JlaHHas cymma
BKITIO4aeT orwiary 20 9acoB pabOThI oprcTa U3 T. MOCKBBI M IBYX 4acoB pabOTHI IMPEICTABUTENIS U3 T.
JloHnoHa.

45. Bnactm Poccuiickoii ®Denepayi  COWIM JIAHHBIE CYMMBl UYPE3MEpPHBIMH U
HE000CHOBaHHBIMU. OHH YTBEpIKIAIIH, YTO 3asIBUTEIIEM HE MPEICTaBIICHBI HU JOTOBOP, HU TUIATEKHbIE
JIOKYMEHTBI B TIOITBEPIK/ICHHIE €€ PACXOJIOB B CBSI3H C 3THM.

46. Epporeiicknii Cya HalmOMHHJI, YTO YTOOBI CyAEOHBIC PAcXOmbl M W3ICP)KKH OBLTH
KOMITCHCUPOBAHbI B COOTBETCTBUH CO CTaTheid 41 KoHBEHIMH, TOIHKHO OBITh YCTaHOBJICHO, YTO OHU
ObUT HEOOXOIMMBIMH U JICHCTBUTEILHO TIOHECEHBI W OBUTM pa3yMHBIMH B CBOEM pa3Mepe (CM.,
Harpumep, Ilocrarosnenne bomsimoii [anarsr EBporeiickoro Cyma mo ey «Hmmbscen n Morcen
npotrB Hopeerum» (Nielsen and Johnsen v. Norway), xano6a Ne 23118/93, ECHR 1999-VIII, § 62). B
HactosiiieM Jfierie EBporieiickuii Cy yCcTaHOBHII, 9TO 00BbEM PabOThI, 3asiBIICHHBIN TPEICTABUTEISIMU
3asIBUTENISI B OTHOIIEHHH CYyAEOHBIX pPAcXofioB M H3IEP)KEK, IMpEICTaBIsIeTCs] 0OOCHOBAHHBIM U
pasymubM. EBponelicknii Cya Talkoke Cyell, YTO MPEICTABJICHHBIE JTOKYMEHTBI, MOITBEPKIAIOIINE
ClIEJIaHHYIO TPEICTaBUTENISIMU 3asIBUTENS paboTy, SIBISIIOTCS MPUEMIIEMOI (pOpMOi JTOKa3aTeIbCTBa
PacXoJI0B, TOHECEHHBIX MPECTABUTEIISIMU 3asBUTEIIS.

47. Esponeiickuit Cyn npucyawn 3asBUTet0 B cBs3u ¢ 3TuM 1300 eBpo, MozyieKaimx
BBIIIATE TPEJCTABUTENISIM 3asIBUTENISI, 32 BBIUETOM 556 €BpO, MOIMYYEHHBIX B KA4YECTBE IMPABOBOM

niomot ot CoBeta EBponbl.



11

C. IlponieHTHAsI cCTABKA IPU MPOCPOYKe IJIaTeKei

48. Epponetrickuii Cya cyen, 4To rofioBas MPOLICHTHAsl CTaBKa IMPU MPOCPOUKE TUIATEXKEH
JIOJDKHA PACCUMTBIBATHCS] HA OCHOBE MPOCTOM KpeuTHOM cTaBku EBponerickoro LlenrpansHoro banka

TUTEOC TPH TIPOIICHTA.
HA 5TUX OCHOBAHUAX CY 1 EAUHOI'JIACHO:

1) nocmanosun, 9T0 UMENO MECTO HapyileHHe cTatbil 6 KOHBEHIMHM B CBSI3M C OTMEHOU
BCTYIHMBILETO B 3aKOHHYIO CHJTy M MOJJIEKAILErO HCIIOIHEHHIO CY/Ie0HOTO pelieHus], BBIHECEHHOTO B
TIOJIb3Y 3asBUTEIS;

2) nocmanosul, YT0 HET HEOOXOIMMOCTH PAacCMaTpUBATh OTAEIBHO JOBOIbI 3aSBUTEINS O
nporiecCyaIbHOM HECTIPaBEAIMBOCTH MPOLIEAYPbI pACCMOTPEHUS JIefIa B MOPSIKE HAZI30pa;

3) nocmarosur.

a) YTO rOCyJaAPCTBO-OTBETUMK JIOJDKHO BBITJIATUTH 3asIBUTENTIO B TEUEHHE TPEX MECALIEB CO JTHS
BCTYyIUIeHUs HacToslero IloctaHOBNIEHUs B CHITy B COOTBETCTBUM € ITYHKTOM 2 cTaThil 44 KoHBeHIMH
CIIE/TyIOIIHE CyMMBIL:

(1) 3000 (Tpu THICSYM) €BpO B KauecTBE KOMIICHCAIMA MOPATBHOIO BpE/a, TOLICKAIITYIO
TMIEPEBO/TY B HALMOHATIBHYIO BATIOTY TOCYIapPCTBA-OTBETUHKA 10 KYpCYy Ha JAEHb BBITLUIATHI;

(i) 744 (ceMbCOT COpPOK YeThIpE) €BPO B KAYECTBE KOMIICHCAIMM CYJCOHBIX PAcXOlIOB U
W3JIEPXKEK, TOICKAIIMX TTEPEBOTy Ha OAHKOBCKUI CUET TpecTaBuTenied 3asputens B CoeMHEHHOM
Koponesctse;

(1i1) TuTEOC JTFOOYIO CYyMMY HAJIOTOB, KOTOPBIE MOTYT OBITh YCTAaHOBJICHBI B OTHOIIICHNH JTAHHBIX
CyMM;

b) 9TO ¢ MOMEHTa HCTEUEHHS YKa3aHHOTO TPEXMECSIMHOTO CPOKA JJ0 MOMEHTA BBIIUIATHI Oy TyT
HAYMCISITHCA MPOLIEHTHI HAa OCHOBE MPOCTOM KpenuTHOM cTaBku EBporeiickoro LlenrpansHoro banka
TUTIOC TPH MPOLIEHTA 32 BECh MIEPUO 33/IEPXKKU BITUIATHI,

4) omKnioHU1 OCTATTHHBIC TPEOOBAHUS 3aIBUTENIS O CIPABETABOM KOMITCHCAITHH.

CoBepllieHO Ha aHTJIMICKOM $I3bIKE, U YBEIOMJICHHE O IMOCTAHOBJICHUH HAIPABIICHO B
nucbMeHHOM Buzae S5 ampenst 2005 r. B COOTBETCTBMM C IMyHKTamMH 2 W 3 mpaBuia 77

Pernamenta Cyna.

Maiikia. O’BOUJI Huxonac BPATIIA
Cexkperapp Ceknuu Cyna IIpencenarens [lanater Cyna



