Poccuiickue kasio6sl B EBponerickoMm Cyae - IpakTHKa 0 HerpueMJie-
MBIM JieJIaM

I. jukos, compydHuk Cekpemapuama Esponelickozo Cyda no npasam 4yesnoeeKd

3a 6onee yeM gecsATb feT, Npoweawmx C MOMeEHTa BbICTynaeHuns B cuny EBponenckon KoH-
BeHUMM no MpasaM Yenoseka (5 maa 1998 roga) onybnmkoBaHo MHOro paboT O poCCMINCKOM
cermeHTe npakTuku EBponerickoro Cyaa. OgHako Bce, 4YTo 6bI10 HAaNMCaHO, B OCHOBHOM OC-
HOBAHO Ha OTKPbITbIX MCTOYHUKAX - @ UMEHHO Ha onyb/MKoBaHHbLIX peweHnax Cypa no ge-
naM, pacCMOTpeHHbIM oaHOoM 13 nanat Cyaa. B 1o xe BpeMsa Takue “nanaTtHble” gena o6bI4HO
COCTaB/ISItOT OKOJI0O TPETM OT obuwero konmnyectsa aesn, noctynuewnx B Cya. Mogasnsiowee
K€ KOSIMYEeCTBO el OTKJIOHSeTCS Ha CaMOW HayalbHOM CTaguM KOMUTETOM M3 Tpex cyaen
(31O CcTapas cucTeMa pacCMOTpPEHUS Aen, KoTopas A0 CuX Mop AencrteyeT ans Poccuu, KoTo-
pas OTKa3sblBaeTcs paTnduumpoBaTb 141 AONOJHUTENbHbLIA MPOTOKOA O €AWHOSIMYHOM pac-
CMOTpeHMM NogobHbIX aen). HaszoBeM MX yC0BHO “"KOMUTETCKMMKU” Aenamu.

Ecnn B3aTb cTatuctnuky 2008 roga B oTHOWeEHMM Poccnm, TO HA KOHeL roga A0Xuaanocb pac-
cMoTpeHuns 27242 pena, n3 KOTopbix 23595 6binn npegBapuTesibHO OTHECEHbI K KaTeropuu
"komutetckux" pen, T.e. 6onee 86% oT obuiero konmnyecrtea. BnpouyeMm, B 3TOM cMbicne Poc-
CUSl HEe YHMKanbHa - B 6O/bLIMHCTBE CTPaH OCHOBHAas Macca 3asB/AeHWI, NOCTynawLlux B
Cyn, OTK/NIOHAETCA Ha CaMOW paHHen cTaaumu. Tak, AN CpaBHEHUS, ANns PyMbiIHMKW fons Ko-
MUTETCKNX Aen coctasnset 57 %, anga Monbwu - 63%, ana YkpauHbl - 72%, ana Hopeerun -
84%, ona HnaepnaHgos - 88%, a Ans OCTOHUMU - 919%?*,

TaK 4To pacxoxee MHeHue 0 TOM, YTo 60NbLIKNHCTBO 3asaBuTenen B EBponenckom Cyae Bbinr-
pbiBaeT y rocygapcrea - Mud. MMeHHo “koMmutetckme” aena (3aBenoMo Hernpuemsiemble) co-
CTaBNSAOT OCHOBHYIO Maccy Aef, KoTopble paccmatpuBaeT Cya, U 3TO BEPHO HEe TONbKO B OT-
HoweHun Poccmn, HO U Apyrmux CTpaH.

BmecTte ¢ TeM 06 aTON CcTOpOoHEe paboTbl Cyaa M3BECTHO O4YeHb Mano. TOMY eCTb TPU MPUYUMHBI.
Bo-nepBbix, 60AbWMHCTBO U3 3TUX AEN AEWACTBUTENIbHO He npeacTaBnsieT 0Co6eHHOoro pu-
AMNYecKoro nHtepeca. Bo-BTopbiX, peweHns No TaknuMm genam He nybnukyrTcs B NIHTepHeTe,
a TO/bKO coobLalTCcsa 3asBUTENO MUCbMOM - TakMM 06pa3oM, AOCTYN K HWUM 3aTpygHeH. B
TpeTbuX, pelleHns No TakMM Aenam nanuaapHbl U He coaep)kaTt NoApobHOro aHaamsa NpuYmH

! M. otyeT o pabore Cyma B 2008 rogy onyb6nuvkoBaHHbI B WHTepHeTe no agpecy

http://www.echr.coe.int/NR/rdonlyres/55E4E440-6ADB-4121-9CEB-
355E527600BD/0/Analysisofstatistics2008.pdf



HenpuemnemocTu. MNMoaToMy Aaxe ecnn 6bl peweHnda no KOMUTETCKUM AeslaM I'IYGJ'IVIKOBa}'IVICb,
3TO 6bl HNYEro HE U3MEHMIIO.

OcTaBuM B CTOpOHE AMCKYCCUIO O TOM, HAaCKOJIbKO TaKoOe MOJI0XeHue Bellelr COOTBETCTBYEeT
TpeboBaHMAM KoHBeHUMN. [Na MeHs BaXKHO NULb TO, YTO 3Ta obnacTb ocraeTtcs terra incog-
nita ans 60NbLWKMHCTBA HOPUCTOB N COLMOIOrOB, U3ydarwmx paborty Cyaa.

Kpome TOro, 60nblLUMHCTBO UccnepoBaTenei, 3aHumarwwmxcs EBponencknm CyaoMm, nHtepe-
cyeT cyrybo opumanyeckas cocrasnstowas ero paborbl, npasoBble nosvuum Cyaa no Tomy
WM NHOMY BOMPOCY. MeHs Xe 3anHTepecoBasna TakXe U couunosiornyeckas CTOpoHa BOMpoca,
KOTOpasi, HAaCKOJIbKO MHe W3BECTHO, A0 CuX nop 6bl1a nNpeaMeTOM NMWb OAHOMO UccenoBa-
HUS, @ UMEHHO AOoKMajda MOCKOBCKOro LleHTpa Monutuuyeckmx TexHonormin (B AanbHenwem
Mbl 6yZeM Ha3biBaTb ero “goknag LIMT”).2

Joknapg UMNT, coctaBneHHbin B cepeanHe 2008 roaa, 6b1s1 OCHOBaH Ha OMpoce COTHWU 3asiBU-
Tenen n aBaguaTtu akcneptoB. CobpaHHble MHEHUS OYEeHb MHTEPECHbI, AEMOHCTPUPYIOT MOTU-
Bauuto 3asButenen npm obpaweHun B Cyan, a Takxke oTHoWweHMe NpodecCUoHanbHOro coob-
wectBa Kk Cyay. ABTopaMn uccnenosaHus 6oina nposegeHa 6onbuwas U nonesHas paborta.

OpHako B paMKax TOro MCCnefoBaHMs OnpallimMBasnucb 3asiBUTENM MMEHHO MO nasjaTHbIM Ae-
nam. Cyas no pecrnoHgeHTaMm, no reorpadumn onpocoB (ropog LlaxTel, HoBoBOpoHeEX), M
MHEHMSIM, KOTOpble BblCKa3biBa/NCb, 60/IbLUMHCTBO M3 3TUX AEN KacasoCb TUMOBbIX HENCMOS-
HeHUs cyaebHbIX peleHUn MM Haa30pHOro NMpom3BoAcTBa (XOTS UM He TOAbKO). DTU TEMbI
OYeHb TUMWYHbI 4SS POCCUIACKUX Aesl, HO UMK npakTuka Cyaa He ucuyepnbiBaeTcs. HakoHeu,
caM MeToA UccnefoBaHUs npeanonaraeT onpeaeneHHyr TOYKy 3peHus. S 6bl chopMynumpo-
Ban ee kak “EBponericknii Cyg rnasamm poCCUNCKMX 3asiBUTENEN, BbinrpaBlunx gena”.

Mpepnaraemas crtaTtbsl CTaBUT CBOEWN 3aJayvyel U3MEHUTb TOYKY 3peHus. MeHs umHTepecoBano
He TO, nouyeMy 3asaBuTenu nowsnum B EBponenickuin Cyn (MMEHHO 3TO 6bINO rNaBHOM TeMOW
Aoknaga UMNT), a To, € yeM oHM TyZa NpuULLIM, KaKue BOMPOCbl OHWU MOAHSAIN B CBOUX Xano-
6ax n nodyemy oHu npourpanu B Cyae.

Mpwn HanucaHun 3TOM CTaTbM Obl1 MCMOML30BaH, BO-MEPBbLIX, ONbIT paboTbl - MO COBCTBEH-
HbIA U MoMX Kosner, topuctoB CekpetapuaTta Cypa. ABTOp Takxke oTtobpan 250 manok noa-
paa U3 yucna aen, Kotopbie 6bn NpuU3HaHbl HenpuemneMmbiMmn B 2009 rogy. MeHs nHTEpeco-
BasIn OCHOBHble 6uorpadumueckme gaHHble 0 3asBUTensx (AaTa poxXaeHusi, Mecto paboThl,
MeCTO XWUTeNbCTBA), @ TakKXe CyTb caMoMn xanobbl. 3Ta MHPOpPMaUNs B NpMHUMNE OTKpbITa
ana nybnukn, Ho 3a npegenamu Cyaa, Kak g yXXe roBopui, B 3TV Nanku peako KTo 3arnaibi-
BaeT (3asBUTEsIb MOXET MOMPOCUTb O KOHMMAEHLUMANBbHOCTU €ro A0Cbe, HO 3TO MPOUCXOAUT
O4YeHb peako). B cnyyae rpynnoBbiX UM ceMelHbIX xanob nHdopmaumsa 6panacb No nepso-
MYy 3asBUTESIO.

2 ~
C 3TUM AOKYMEHTOM MOXHO O3HaKOMUTbLCA Ha UHTEPHET-CanuTte LlEHTpa no ajgpecy

http://www.politcom.ru/tables/oec.pdf



YuuTbiBas, YTO CaMn peLUEHUs O HENPUEMNIEMOCTU HeAOoCTyMHbl Ana nybnukm, nsnarasa cra-
TUCTUKY KOMUTETCKMX peLleHu, S BbIHYXXAEH AaTb Nvwb 06obwatowmini aHanm3 OCHOBaHMUMA
HenpuemsIeMOCTU, He BAABAsICb B AeTanu.

Xouy 06paTuTb BHMMaHWe uuTaTeNlell Ha TO, YTO BbiCKa3aHHble B CTaTbe MHEHUS N OLIEHKMU
SABASOTCA JIMYHBIM MHEHMEM aBTOpa M UX HU B KOEN Mepe Hesb3s paccMaTpuBaTb Kak odu-
umnaneHyto nosnumio Cyaa.

UTak, nepel7|,qu K CYyTU nccneagoBsaHud.

Mopmpem 3assumens

Cpeam 250 nanok TonbKo 3 Xasobbl Oblin NoAaHbl OPUAMYECKUMM INLAMM, BKAKOYAA O4HY OT Hedop-
ManbHOro obbeguHeHua (KoTopoe He 6bl10 3aperucTpupoBaHo). OcTanbHble Kanobbl BbliM NnogaHbl
WHAMBUAYANbHbIMM 3aBUTENAMM, CPeAM KOTOPbIX 152 My»KUMHbI M 95 XKeHWwmH. MoKeT co3aaTbea Bne-
YaTNeHUe, YTO MYXKUYMHbI 3HaUYUTE/IbHEE aKTUBHEE, HO 3TO He coBceM Tak. M3 umcna "myKckux" kanob
60/1bLLOE YMCNO NOAAHO 3aKN0UEHHBIMU (53) UK NOABMMU, TaK U MHAYE CBA3AHHbIX C MMHUCTEPCTBOM
BHYTPEHHUX gen nam obopoHbl (19). MeHWUH cpean Takux 3assBuTenen oveHb mano. T.e. TO4Hee CKa-
3aTb, uto Cya paccmaTtpmsaeT 6osiblie "MyKcKknx" npobaem, yem "KeHckux".

YTo KacaeTcs 3aHATUI 3anaBUTENIel, TO cpasy bpocaeTca B rnasa bosbwan gons "coumanbHbIX UKOUBEH-

ueB" (B 3TO Bbipa)KeHMe A He BK/IaAblBal0 HUYEro 0bUAHOrO - A UMEelo BBUAY NIOLEN He y4acTBYHOLLMX B

NPOW3BOACTBE, @ HAXOAALMXCA Ha COAEPKAHMM Y TOCYAAPCTBA UK Y CBOMX BAN3KMX; Yalle BCero 310 He

ux cobcTBeHHbIN BbibOp, a obcToaTenbcTBa). Hago oTmMeTUTb, YTo Buorpaduyeckne aaHHble coobulae-

Mble CaMUMM 3aABUTENAMMW, HE BCETAa MOXKHO ONpesesieHHO UCTOIKoBaTb. TaK, B KayecTBe mecTta pabo-
-

Tbl HEKOTOPbIE YKa3blBaaM NPOCTO "cayxKawmin'. Tem He meHee, U3 GOPMYIAPOB MOMKHO NOMYYUTb HEKO-
Topoe obuiee NnpeacTaBAeHNEe O POAE 3aHATUIA U COLMAIbHOM CTaTyce D0/IbLUMHCTBA 3aABUTENEN.

Tak, cpeam 250 3aaBuTeNnen 8 HacumTan 99 NeHCMoHepoB (Mo BO3PacTy MM MHBANIMAHOCTM, B TOM YnC/e
neHcnoHepos MO mnam MBL), 53 3akntoueHHbIX, 19 6e3paboTHbIX U gomoxo3aek (-xo3aeB). OCTaNbHbIX
3aABuUTeNEl A PasLena YCA0BHO Ha HECKOJIbKO Fpynn: roccayKauwme (B T.4. BOEHHblE, MUULMOHEPDI) -
13 yenoBsek, KBaANPULMPOBAHHbIE CNEUMaNnUCTbl (B OCHOBHOM "BIHOAMKETHUKK" - yunTeNs, Bpayu, Hayu-
Hble COTPYAHMKM U T.N.) - 14, cnyxKalime YacTHbIX NpeanpuaTuii (B OCHOBHOM 3asBUTENIM, HasbiBatoLWwme
cebsn "meHemxkepamun') - 9, HaemHble paboTHMKKM b6e3 Bbicwero obpasoBaHus (paboune, npoaasupl) -17,
npeacrasmTeny cBobogHbIx Npodeccuii (agBoKaTbl, apTUCTbI, UHA. NpegnpuHMmaTtenu) - 15. Cpeam 3as-
BuTenel bbin TakKe 1 yyalmines, 1 HeKOTOPOEe KOIMYECTBO INL, KOTOPbIX TPYAHO OTHECTU K Kakon-nnbo
KaTeropuu (Hanpumep, 3asBUTENb NUWET O cebe, YTO OH "aKTUBUCT-MPABO3ALMTHUK"), UAN KOTOpble
NPOCTO He 3aMN0/IHANN COOTBETCTBYIOLLYO rpady popmynapa Kanobbl.



@® [leHCcHoHepb ® ZaknyeHHbIE ® bBe3apaboTHbIE
& [occnyx*awme CneuwanncTsl HacTHele cnyxalue
® HaemHuie paboTHky @ Ceobogsble npodeccud & Opyree

1IMAN MG HPUWSLLYIUNGIDADIVI LULIAD  SGNDVIIC/ICY, JISINU HPSAHUIUMKID, 11U nA upcanvv ouspacT
[0CTAaTOYHO BbICOK. [arKe ANA 3aKNOYEHHbIX-3asBUTE/1IEeN CpeAHEro no cTpaHe. YTo KacaeTca cpegHui
BO3pacT coctaBnneT 37 fieT, YTo 60NblLUe BCe MACChbl 3asBUTENEN, TO UX BO3PACT TAKOB: 3asBUTE/EN MO-
noxe 25 net ouyeHb Maso - TO/IbKO YeTBepo. 3anBuTeneit B Bo3pacTHon rpynne ot 25 go 35 net - 35, ot
35 0o 45 - 36, oT 45 1o 55 - 52, o1 55 0o 65 - 62, Ntoaeit ctapwe 65 net 43 (MHOro Yenosek 3abblan yKa-
3aTb BO3pacT). TakMm 06pa3omM, MOXKHO CKa3aTb, YTO TUMWUYHbIN 3aABUTE/b - 3TO MYXKUYMHA-MEHCUOHEP
cTapwe 50 nan ke 3aKNIOYEHHbIN CpeaHuX neT. MHTepecHo, YTo aBTopbl AoKaaga UMNT nogcumTtanu, yto
cpenHuii Bo3pacT “nanaTHoro” 3asaBuTens TOXKe A0CTaTOYHO BbICOK - 56 neT. T.0. KapTUHa B 3TOM CMbIC/ie

noslydaeTcAa O4eHb NOX0XKaAdA.



Onarpamma 2. Bo3pacTHble rpynnbl
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N3 250 3aaBuTenein 59 XMBYT B NOCe/IKe, AEPEBHE, B CE/IE UM Ha XyTOpe (AaHHble MO 3aK/YEHHbIM
YUYMTbIBAZINCb MO UX MOCAEAHEMY MECTY KUTenbcTBa). 81 3aABUTENb XKUBET B Hebonbwom ropoge. 77
3anBuUTEIelN KMUBYT B 0bnacTHOM uLeHTpe, 31 - B MockBe nan CaHkT-Netepbypre. [lBoe 3aasuTenen -
WMHOCTPaHLbl 1 *KMUBYT B M3pansie n Ha YKpauHe. fl He cTan NbiTaTbCA BbIABUTL “NPob/ieMHble pPermoHbl”
(npexae Bcero noTomMy 4YTo KpuUtepuit “npobaemHoCcTU” o4eHb COMHUTENIEH - PETMOHbI U3 KOTOPbIX MHO-
ro skanob B CTpacbypr He obA3aTenbHO GyAyT CambiMW OTCTAsIbIMU C TOUKM 3peHusa cobatogeHus npas
Yyenoseka). Mory nnwwb ckasatb, 4To reorpadus Poccmm B Lesiom npeacTaBiieHa O4eHb PAaBHOMEPHO, YTO
CBUAETENbCTBYET O TOM, YTO O cyLLecTBoBaHMM EBponeiickoro Cyaa 3HatoT He TOIbKO B CTONNLAX.

B poknage UNT pasgen “MopTpeT 3aaBuTena” 3aBepluaeTca BbIBOAOM: “Peyb naet B 60/1blWIMHCTBE Cy-
YyaeB 0 beZiHbIX POCCUAHAX, KOTOPbIE C TPYAOM CBOAAT KOHLbI C KOHLLAMW — 3TO, KaK NPaBuJ/Io, He «cpea-
HUI Knaccy», a bonee beaHble cion HaceneHus.” MHe CNOXHO CKasaTb, YTo B Poccum MOXKHO Ha3BaTb
“cpegHUM Knaccom”, HO O4EeBUAHO, YTO 3aABUTE/IN NO KOMUTETCKMM AeNam UMerT Hebonblion aoxoa,
HEMO04bl, }KMBYT B NPOBMHLMM, N B BONbLUMHCTBE Cy4aeB 3aBMCAT OT roCcyAapCTBEHHOM NoAAEPHKKU.



Yuacmue opucmoe e nodzomoskKe xanob

B nogasnstolleM KoimMyecTse KOMUTETCKUX AeN 3afBUTENIN He NpencTaB/eHbl puctamu (1 He bpan B
pacyeT HenpodeccnoHanbHbIX NPeACTaBUTENEN, TAK KaK 33 PeAKMMU UCKAIOYEHUAMM OHM HE MOMOLLb, 3
nomexa - U camomy 3assutento, u Cyay). Tak, rpada “npeacrasutens” B popmynspe *anobbl bbina 3a-
no/siHeHa To/IbKo y 49 3anaBuTenel, ns Kotopbix 11 3akntodyeHHbIX .  bosnee Toro, gaxe Tam, rae B ¢op-
MyNsipe *Kanobbl YKa3zaHO MMS aABOKaTa, HEACHO, 3HaeT M 06 3TOM YyNOMAHYTbIM Tam agBoKaT. Ha-
CKOJIbKO i MOTY CyAMTb UCXOAA M3 KAyecTBa HanMcaHuA Kanobbl, peasbHOe YMUCOo Kanob, HanMCcaHHbIX
3 BOKATOM, €eLLe MeHbLUE.

A ynomsaHyn “KayecTBO” HanucaHus »Kanobbl. /1060 OPUCT cornacuTca, Yto “KayecTBo” - 3TO OLLEHOY-
Has KaTeropus, Tem 6osiee NPUMEHUTENLHO K NpoLeaypam B pamkax EBponerickoit KoHseHLMM. OgHaKo
€CTb BelLM, BUAHbIE HEBOOPYKEHHbIM [/1a30M: B NOAAaBAAIOLLEM 6ONbLUIMHCTBE A/, 3a4acTyto OYeHb He-
NMPOCTbIX M MO $GAKTUYECKON, U MO NPaBOBOM COCTaB/AIOLLIEN, OPUCT HE NMPUCYTCTBOBA HM HA OAHOM U3
CTaZMM - HW BHYTPW CTPaHbl, HX NPW NOATOTOBKE ¥Kanobbl B CTpacbypr. CNOXKHO CKas3aTb, B YeM NPUYMHA
- TOMy /i1 BUHOM HE3aBUAHOE MaTepuasibHOe NoJoKeHWe BO/bLIMHCTBA 3anABUTENIE, O KOTOPOM Mbl
rOBOPUJ/IN BbILLE, WU KE OTCYTCTBME Ky/bTypbl 0bpalleHnsa K aaBoKaTy. MHe npeacTaBnseTcs, YTo CKo-
pee BTOpOe, HO 3TO TPyAHO 060CHOBaTb Ha MaTepMaax MOero UccaesoBaHus.

B poknage LUMNT oTmeyaeTtca, 4TO a4BOKATbl UTPasiv BaXKHYIO POJib B ycnexe nanaTHbiX gen. BosmoXxHo,
HEKOTOpbIe M3 3TUX AeN U CTanu “nanatHbiMn”’ 6harogaps agBoKaTaM. B KOMUTETCKMX Aenax, Kak Mbl
BUAUM, HabnoaaeTca MHaa KapTuHa.

Tunu4Hole 3#anobsi

C yem nayT B EBponeickuii Cyg poccuiickme rpaxkgaHe? Becem, KTo uHTepecyetcs pabotoi Cyaa, 6onee
WM MeHee U3BecTeH Habop Tem, pacCMaTPUBAEMbIX €ro najsatamu, U s He Byay Ha 3TOM OCTaHaBNU-
BaTbCA. YTO »Ke ABNAETCA OCHOBHbIMW TEMaMM ANA "KOMUTETCKMX" Kanob? 3T TemMbl He TaK Nerko obb-
€OMHUTb B KaKWe-TO OAHOPOAHbBIE FPyNMbl, HO A Nonpo6oBan, U BOT YTO Y MeHA Nosy4naock. Mpu stom
A He pa3genan Aena no cTaTbAM, Ha KOTOpble CCblnatoTcA 3asBuTenun. [leso B TOM, YTO CaMW 3asBUTENN
4acTo AaloT OWMOOYHYIO NPABOBYIO KBaZMpMKaALMIO CBOEN Kanobbl; KpOME TOro, HEKOTOpble CTaTbM
KoHBeHLMW, B 0COBEHHOCTU CTaTbto 6, HE/Ib3A paccMaTpMBaTb KaK eAMHOE Lenoe - Hanpumep, pasHULa
MeXKay Kanobamu Ha HecnpaBeaMBOCTb CcyaebHOro pa3bupatenbCTBa B YrOJIOBHOM U FPAXKAAHCKOM
npouecce o4YeHb BE/MKA.

Camas 6osnbluaa rpynna - gena, cBA3aHHble C YroNOBHbIM NpecnegoBaHuem. f1 HacumTan 60 kanob, B
KOTOpbIX “LieHTpanbHan” »kanoba Kacasiacb HapyLWeHWs CnpaBeaMBoOCTU cygebHoro pasbmpartenbCcTsa B
YronoBHbIX Aenax. O4eHb 4acTo NoAo6HbIe Kanobbl TakKe OblIM A0NOMHEHDI }Kanobammn Ha naoxue yc-



nosus cogepanua B UBC (Msonatop spemeHHoro cogepanun) u CU30 (cnefcTBEHHbIN M301ATOP), Ha
nobou v M3LeBaTeNbCTBA B MUAMUMK, A TaKKe HA HEOBOCHOBAHHOE MPUMMEHEHME COAEPNKAHWUA Moa
CTpaKeil B KauyecTBe mepbl NpecevyeHus. T.e. NOMUMO CTaTbu 6 3aABUTEIN OYEHb YaCTO CCbIIAKOTCA Ha
ctateu 3 n 5 KoHBeHLmMuU. Camo no cebe 60/blloe KOMYECTBO TaKMX Kalob He CBUAETENbCTBYET O TOM,
YTO B peasibHOCTM BCe 06CTOUT TaK, KaK MULLYT 3asBUTeNN. 34eCb BepHee 6bi0 Bbl OPUEHTUPOBATLCA Ha
NPaKTUKY NO AeNaM, PacCMOTPEHHbIM nanaton. Hago oTMeTUTb, UTO “YncTbiX” Kanob no crtatbe 3 A
HacuMTan TONbKO TPU (BCE OHM KacaiuCb YCI0BUI COAEPKaHUA B KOJIOHMSAX), @ NO CTaTbe 5 - 0AHY.

Cnegaytolen KaTeropmei No pacnpocTpaHeHHOCTN ABAAIOTCA rParKAaHCKMe Cnopbl 0 COBCTBEHHOCTM MK
MHbIX UMYLLECTBEHHbIX NpaBax - 54 gena. B 3Ty KaTeropuio nonagatoT Cropbl MexXay ABYMS YacTHbIMU
muamm (GU3MYECKUMU UK IOPUONYECKMMU, HEBAXKHO), B KOTOPbIX FrOCYAapCcTBO HUKAK He 3a4eicTBo-
BaHO, pa3Be YTO Yyepes Cyd, KOTOPbIA TaKoM crop paspellaeT. ECTeCTBEHHO, YTO BO BCAKOM CyaebHOM
npolecce ecTb BbIUrpaBlUan U NpourpasLwan cTopoHa. Mpourpaswan cTopoHa M obpauiaetca B Ctpac-
bypr c *anoboi, YTo Cnop paspeleH HenpaBuAbHO, 0ObIYHO CCbINAACL HA CTaTbio 6 (cnpaBeaIMBOCTb
pa3bupaTenbcTBa Mo rpaxKaaHckmm genam) u/mnm ctatbio 1 MpoTtokona Nol K KoHBeHUMM (3awmTa cob-
CTBEHHOCTM). OYeHb YacTo TakMe XKasobbl AONONHEHDI Kanobamn Ha AAUTENbHOCTb cyaebHoro pasbu-
paTenbCTBa, M Ha Pas/inyHble acnekTbl npoueaypbl. O4HAKO Yalle BCEro 3T »Kanobbl CBOAMMBI K Npo-
CTOMY TE€3UCY “MOoe AeNo PacCMOTPENM HeENpPaBuabHO”.

Cpeam TakmMx YacCTHbIX CMOPOB MOYKHO BblAENTb HECKOIbKO MOAKATETOPMIA: CMOPbI O NPaBax Ha 3eMJIto -
9 pen, KBapTUpHble cnopbl - 20 aen, UHble cnopbl - 25 aen (pasgen HacneacTsa, pasaesl MMyLLECTBa
6bIBLUMMM CYynpyramu, KOPNopaTMBHbIE CNOPbI U T.4,.)

TpeTbsA NO 3HAYMMOCTU KaTeropua - Aena O NeHCUAX, NOCOBUAX U UHBIX COLMANbHbIX BbiMaaTax. Takux
Oen B UccnefoBaHHOM MHOW maccuBe Habpanocb 52, M3 Hux 28 aen cBszaHbl ¢ “4epHObbIIbCKUMN”
neHcnamm, 9 - ¢ neHcuamm MO nan MBJ, 15 - ¢ neHcuAmKM No BO3pacTy WaM MO UHBANIMAHOCTU. 3aABU-
Te/M Yalle BCEro ocnapuBaloT METOAMKY pacyeTa NeHCUU, NPUMEHEHUE Pa3/IMYHbIX KO3OOULMEHTOB,
TONKOBaHME NPOTMBOPEYMBbLIX HOPM MEHCMOHHOIO 3aKoHOAAaTeNbCTBa M T.M. ONATb *Ke, camble ynomu-
Haemble cTaTbM 34ecb 6-a 1 1-a MpoTokona Nel.

Cnefom nayT ABe NPUMEPHO PaBHOBECHbIE rpynnbl gen. K nepBoi oTHOCATCA Aena O NpeaocTaBAeHUn
KMAULLA Ha NpaBe cOBCTBEHHOCTM (MpPMBATM3aLLMA) UAN COLMANBHOIO HaliMa, B TOM YMC/IE M Aena O Bbl-
CeNIEHUN C PaCTOPKEHMEM A0roBOpPa COUMAbHOIO Haima. Takux Aen A HacumTtan 22. X npMHumMnuanb-
HOe OT/InYME OT YaCTHbIX CMOPOB COCTOUT B TOM, YTO 34€Ch 3aABUTENN TPEOYIOT OT rocyAapcTea peLmnTb
UX KUAULWHYIO Npobaemy, a He CNOPAT C YAaCTHbIMU IMLAMU O TOM, KOMY MPUHALNENKNUT KBAapTUpPa MU
KTO OO/I’KEH B HEM XKUTb.

B oTZenbHYI0 KaTeropuio A Tak»Ke BblAeNalo TPyLOBble Aena - Takux A HacumTan 21. C Apyroli CTOpOHbl,
MUX MOXKHO BK/IIOYNTb B KaTeroputo “4acTHbIX ClopoB”, T.K. *Kasobbl 34eCb MOXOXMe -3aABUTENN MOYTH
BCErAa He COrnacHbl C TPAKTOBKOW GaKTOB MM 3aKoHOZATENbCTBA - U noaxos Cyaa K paccMoOTpeHUto
TaKuUX ¥anob, COOTBETCTBEHHO, TOXE MOXOXMUIA.



ECTb eLle HECKONBbKO TUNNYHbIX }Kanob, KOTopble MOXKHO 06beaMHUTL B HebBobLIME Fpynnbl:  Ha-
npuMep, *kanobbl Ha noTepto BKkAagoB B CoepbaHKe (4 anobbl), *kanobbl B CBA3N C HA/IOrOBbIMM CMO-
pamu (4), }kanobbl Ha N3bATUE BOAUTENBCKMX NPAB M NPOYMe CaHKLMM 33 HapyweHue MA4 (5).

Juaepamma 3: 0CHOBHbIE munbl #an06

YronoeHble gena

[paxnaHcKue cnopkl

[MeHCcKK, col. BRINNATH
MNpepocTaBneHuTe XKNMLA rocy4ApCTEOM
Tpynoesle oena

CoepbaHk, Hanorw, M40

CrateM 3 M 5

Cratum 8-11

M3LATHE COBCTBEHHOCTKH MOCY 4APCTEOM
MNpoyue

eceo0




T.0. 60NbWNHCTBO KOMUTETCKUX aen (209 n3 250) kacaeTca AMBO yronosHOW npoueaypsl, 1M60 nmylle-
CTBEHHbIX CMIOPOB MEXKAY YaCTHbIMM /IMLLAMU M CMIOPOB O Pa3/INYHbIX COLMA/bHbIX MOCOOUSAX N NbroTax.
Ecnm nocmoTpeTb Ha TeKcT KOHBEHLMKU, CTAHOBUTCA SICHO, YTO KOMUTETCKME Aena, Takum obpasom, B
OCHOBHOM CKOHLLEHTPUPOBaHbl BOKPYr cTaTelt 6 n 1 MpoTtokona Ne 1. YT1o »Ke ¢ ocTa/NbHbIMU NONOXKe-
HMAMM KoHBEHLNN?

OHuM “BcnibIBalOT” B KOMUTETCKUX AE1aX AOCTaTOYHO pPeaKo.

Tak, A HacYMTaN TONbKO LIECTb A/, B KOTOPbIX MOXKHO 6bI10 FOBOPUTL O  BMeELLATe/IbCTBE B Npasa 3an-
BMUTENS NO cTaTbe 8 (MPaBO Ha yBarKeHWE YaCTHOM U CeMENHOMN KU3HM U TaliHbl Nepenucku), 9 (cBoboaa
penurnn), 10 (cBoboaa cnosa) unm 11 (cBoboaa cobpaHnini U 0bbeamHeHun). ToNbKO B Tpex Xanobax
(ecnu He NPUHMMATbL BO BHUMaHUE HaNOroBble CMOPbI) MMENO MECTO NPSAMOe BMeLlaTebCTBO rocyaap-
CTBa B NPaBO COBCTBEHHOCTU 3aABUTENA NYTEM €€ U3bATUA, OrpaHUYeHMsa Npas 1 T.Mn. OcTanbHble Kaso-
6bl (MX OKOJIO AHOMKMHbI) TPYAHO OTHECTU K YMCAY “TUNUYHBIX” KOMUTETCKUX L/, NO3TOMY 5 He Byay oc-
TaHaB/IMBATLCA HAa NOAHMMAEMbIX Tam Npobnemax.

O606wwan nonyyeHHble AaHHble, 3amedy cneaytouiee. [1Be OCHOBHble TeMbl POCCUMIACKMX ¥Kanob - yro-
JIOBHbI MpoLecc 1 cnopbl 06 MMYLLLECTBEHHbIX NPaBax. 3afBUTENM MOUYTU HE FKaNyloTCcA Ha HapyLleHus
rpaxgaHcKmMx csobos,. Bonee Toro, MyLLECTBEHHbIE CMNOPbI, C KOTOPbLIMU OHU NpuxoaaT B CTpacbypr,
Yallle BCEro He KacarTcs NPAMOro BMeLlaTe1bCTBa B Ybe-TO NpaBo cOH6CTBEHHOCTM CO CTOPOHbI rocyaap-
cTBa. 70 /B0 YacTHbIe cnopsbl, IM60 cnopbl O couManbHbIX baarax (Mocobus, NEHCUN, KUAULLE U T.M.),
KOTOpble rocyAapcTBO, N0 MHEHUIO 3a8BUTENSA, LOKHO Bbl10 emMy NPesoCcTaBUTb.

OcHosaHuA Henpuemsaemocmu

Ecnu 6patb peweHus Cyaa, coobliaemble 3aABUTENIO, TO CTAaTUCTUKa ccreaytowan. M3 250 s HacumuTan
121 peno, OTKAOHEHHOE B CBA3M C NPOMYCKOM 6-TUMECAYHOrO CPOKa. B Takux aenax, Kak NpaBuio, Cpok
6bIBaeT NPOMyLLEH NOA ABYM NpUYMHAM. Bo-nepBbiX, 3TO CBA3aHO C HEMHPOPMMUPOBAHHOCTLIO 3anABUTE-
N 0 TpeboBaHUAX cTaTbu 35 KOHBEHLUMK - 33aABUTENN BOODLLE HE 3HAIOT, YTO CYLLECTBYET KaKOW-TO CPOK.
Bo-BTOpbIX (M 3TO OZ4HA U3 FNABHbIX MPUYMH) MHOTUE 33ABUTENN 3HAIOT 06 3TOM MpaBu/e, HO He 3HAloT
NPaKTUKN ero NpUMeHeHUn B OTHoweHun Poccuun. EBponeiickuii Cyg Noka He paccMaTpuBaeT Haa3op
(kpome Hag3opa B apbUTPaXKHOM MpPOLLECCE) KaK CPeacTBO 3alWmTbl, KOTOPOE HYXXHO MPOWTU Nepep, no-
paveit gena B CTpacbypr. 3aaBUTENIM XKe KAYT pe3ybTaToB Hag30PHOrO PAaCCMOTPEHUS, U MPONYCKAOT
6-TM MECAYHbIV CPOK C MOMEHTa PacCMOTPEHUS Aena Kaccauuen.

Noem panee. Bcero Tpu gena 66110 oTKAOHEHO CyA0M CO CCbIIKOM Ha HeucyepnaHve (Hemcnosib3oBa-
HWe) CPeacTB 3aWwmTbl. ITO He 03HAYAET, YTO B OCTAJIbHbLIX Ae/1axX BCe CPeACTBa 3aLLMTbI H6blIM NpoliaeHbI
NPaBUIbHO - 06 3TOM CM. HUXKe. HencyepnaHue, BbiTb MOMKET, O4HO M3 CaMbIX PAcMpPOCTPaHEHHbIX OC-
HOBaHUI O HEMPUEMIEMOCTM, O4HAKO OHO Yalle BCTpevaeTcs “B coyeTaHMn” C APYyrMMU OCHOBAHMSA-
MW HEMNPUEMIEMOCTMU.



Ewe Tpn Aena Bbinaganu M3 matepuasbHoin KomneteHumn Cyaa, u Asa 6binM BbIYEPKHYTbI U3 CMIUCKa
A€ Mo pasHbIM NPUYMHAM.

B octanbHbix genax (119 aen, noutv nososuHa) opuumnancHoe peweHme Cyaa roBopuao o “ABHON He-
060CHOBaHHOCTU Kanobbl”. YTo 3HauaT 3TK cnoBa? Kak A yKe ynoMuHan Bo BBeAeHUU, B nucbmax Cyaa
3aABUTENIAM COAEPKUTCA MWL camas obuan GopmMyMpoBKa TOro, noyemy Kanoba 6Gbina npusHaHa
Henpuemnemoit. MHoraa ee 6biBaeT 4OCTAaTOYHO (HanpMmep, ec/iM OCHOBAHWE HEMPUEMNEMOCTH - HEeUC-
yepnaHue CpeacTB 3alMTbl UM NPONYCK 6-MEeCAYHOro CpoKa ANs NoJauu Kanobbl). MHoraa ke TekcTt
NMUCbMA C/IMLLIKOM KOPOTOK, YTOObI 06BACHUTL T€ MPUYMHbI, MO KOTOPbIM *Kasioba 6bi1a OTKAOHEHa.

Mpueeay npumep. HKanobbl No cTaTbe 6 YACTO OTKAOHAKTCA CO CCbIIKOM Ha UX “ABHYO HEOHOOCHOBaH-
HOCTb”. OHaKo 3a 3TOM 06Len GOPMYINPOBKON MOMXKET CKPbIBATbCA OYEHb MHOroe. Hanpumep, 3aasu-
TeNb KanyeTcA Ha OTCYTCTBME afBOKaTa B YroJIOBHOM MpPoLECcCe, HO M3 AOKYMEHTOB ABHO CNeayeT, uTo
OH CaMm Ha cyje OTKas3a/ca OT afBoKaTa M NOoXKenan 3awnwatb ceba cam. Nnum ke 3anaBuTeNb HaHAN aa-
BOKaTa, HO TOT MO HeyBaXUTe/lbHOW NpUYMHE NPONYCTUA OAHO U3 CyaebHbIX 3acefaHnit, U 3aABUTENb He
nonpocun o6 oTNoXKeHMM caywaHua. CUTyaumumn pasHble, HO B 060UX C/lyyanx 3asaBUTENb NOAYUYUT KOPOT-
KOe pelleHne, B KOTOPOM ByaeT NunLb CCbl/IKa Ha “ABHYHO0 HEOBOCHOBAHHOCTL” ero *Kanobbl.

Moa “ABHOM HEOHBOCHOBAHHOCTLID” MOMKET TaK¥Ke MOHMMAaTbCA U KOMOGUHAUMA Pa3/IMYHbIX OCHOBaHMUI
HenpuemnemocTtu. TaK, B O4eHb MHOTUX Aenax 3asBUTE/b ¥KanyeTca cpasy No HECKObKMM cTaTbaM KoH-
BEHUUU, U/UAN NO HECKONbKUM OCHOBaHMAM. OaHa Xanoba moxeT bbITb Henpuemaema B CBA3W C Npo-
NYyCKOM 6-TMMECAYHOro CpoKa, Apyras - MOTOMY 4YTO 3aABUTE/Ib HE NOAHAN ee B Kaccauuu, TpeTbs Bbina-
OaeT u3 maTepuanbHoli komneteHumn Cyaa, v T.4. KaxKabli acneKkT Takow »Kanobbl OTpaXkaeTca oTae b-
HO BO BHyTpeHHel “HoTe” (goknaae) Cyaa, u Ha Hero gaetca oteeT. O4HAKO B MMCbME 3asBUTESIIO OCTa-
Banacb AnWb o0bwaa GopmMynnMpPoBKa 0 ABHON HEOBOCHOBAHHOCTM *Kanobbl, 6e3 aeTanen.

Hanbonbwuii gna meHA MHTepec NpeacTaBaatoT “ABHO HeoboCcHOBaHHbIe anobbl” stricto sensu.  Ha-
MOMHIO, YTO Mbl BblAENNAN ABe 6o/bluMe FPYNNbl Xanob: Ha HecnpaBeANMBOE PAaCCMOTPEHME rpaKaaH-
CKOrO Aefla U Ha Hecnpasea/MBbIi Npurosop. Movemy Ke 3T Kanobbl NPU3HAOTCA HEMPUEMNEMBIMMU,
€C/IM OHM NMOAaHbl B CPOK, U 3aABUTENIM BOCNO/Ib30BA/IMCb BHYTPEHHMMW CPEACTBAaMM 3aLLMTbI, KaK TOro
TpebyeT cTatba 35 KoHBeHUMM? IHaYe roBops, KaKoBbl CaMble PacnpoCTPaHEeHHbIe OCHOBAHWUA A1A Npu-
3HaHMA POCCUICKMX Aen HenpuemaeMbiMM NO CYLLECTBY?

(A) FTPAXKAAHCKME CMOPbI

PaccmaTpurBas aTOT BONpOC, A BbIHY*KAeH byy He COrnacuTbCA C HEKOTOPLIMW YTBEPKAEHUAMN AOKNAAA
LUNT. Eciv MHOrMe ero BbiBOAbl B LLE/IOM CO3BYYHbI MOEMY OLLYLLEHMIO OT PaboTbl C POCCUNCKMMMU Ka-
nobamu, To NPaBOBOW aHaANM3 TpebyeT yTOYHEHUS.



TaK, obcyKaaa TemaTuky “nanatHbix” *Kanob ,A0KNad YKa3blBaeT Ha TO, YTO TUMMYHbIMU }Kanobamu aAB-
NAKTCA  T. H. KMEHCUOHHbIe» aena. [lanee B AOKNaAe HanucaHo: “34ecb BaXKHYO poJib Urpaet npobne-
Ma HenpaBUAbHOIO UCYUCAEHUA KO3PDULMEHTA NEHCUI, YTO UMEET ANS UCTLLOB He TONbKO MaTepuainb-
Hoe, HO 1 Bo/blloe MopasibHOE 3HaYeHM e ...”. B TaKMX e BbIparKeHMsX ONUCLIBAOTCA U Aesla O AETCKUX
nocobusx, n “4epHobbinbcKMe gena”, HepeaKo CO CCbI/IKAMU Ha MHEHMA CaMUX 3aABUTENEN.

N3 noknaza MOXHO 3akao4unTb, YTo EBponelicknin Cya noanep:KMBaeT 3asBUTENEN B MX CMOPAX C rocy-
[3ApCTBOM MO NMOBOAY TOrO, KaK PaccYMTbiBAaeTCA NEHCUA, YTO TOBOPUT TOT WAWN UHOM 3aKOH, YCTaHaBAU-
BalOLNIN KaKyto-nMbo nbroty unu nocobue. OgHaKo 3To He Tak. [MogaBadatoLLee YNCaOo Kanob, chopmy-
JINPOBAHHbIX TaKMM 06pasom, oTKNoHATCA Cyaom. Te nasnaTHble Ae/1a, O KOTOPbIX, NO-BUANMOMY, NAET
peyb B JOKNAAE, KAacaloTCA ABYX-TPEX OYEHb Y3KMX NPO6aeM, B OCHOBHOM HEUCMONIHEHWUA YXKe BblHECEH-
HbIX B MOJIb3Yy 3aABUTeNel CyaebHbIX peleHunii, NX NPon3BobHOIO NepecmMmoTpa B Hag30pe, U HECKOb-
Knx gpyrmx. OaHaKko 60NbLIMHCTBO “NEHCUOHHBIX” AeN He coaepKaT TaKMX 3/1IeMEHTOB.

370 He 3HauuT, YTo Ntoboe “neHcMoHHoe” geno obpeyeHo Ha Heycnex B EBponeickom Cyge. OgHaKo Ha
NpPaKTUKe nogasnstoliee BONbWMHCTBO 3TUX A€ BCE e OTK/IOHAITCA Ha NepBOHAYa/sibHOM 3Tane. B
TaKMX }Kanobax yalle BCEro CTaBMTCA BONPOC O nepecmoTpe (paKToB Aenla, AN O HenpaBUIbHOM, MO
MHEHUIO 3asBUTENA, NPUMEHEHNM HALMOHaNAbHOrO npasa. KOpucTol, paboTatowme ¢ EBponelickum Cy-
[AO0M, 3HAIOT, YTO TaKMe »Kanobbl MMelOT Masio LWAHCOB HAa YCNEX, B CUNY OrPaHUYEHWN, KOTOpble HaKNa-
AblBaeT Ha paboty Cyaa ero cybeuamapHana posb. EBponelicknin Cya - He KaccauMoHHasa u Tem bosiee He
anennAUMOHHAA MHCTAHLUMA, OH OEWCTBYET B OYEHb Y3KMX PaMKaxX WM, Kak NpaBu/o, He NoABepraeT co-
MHEHMIO MHTepnpeTauuio paKToB Aena U BHYTPeHHero npasa. f1 6bl CKasas, YTO MMEHHO 3TO HeNoHUMa-
Hue cybcnamnapHon ponun EBponeiickoro Cyaa Bbi3bIBAET K XKU3HU TaKOe OFPOMHOE KOJIMYECTBO *Kasnob u,
COOTBETCTBEHHO, OTKa3HbIX peLleHuiA.

MMyl ecTBeHHbIE CMOPbI 3a4acTylo CBA3aHbI C peannsaumen npas, B KOHBEHL MM He 3aKpenieHHbIX, 0CO-
6€eHHO couManbHO-3KOHOMMYECKOro XapakTepa. Hanpumep, npaBa Ha Xuabe. KOHBEHLMA rapaHTUpyeT
HENPWMKOCHOBEHHOCTb KU/WLLA, HO HEe TrapaHTUMPYeT, YTO TOCYLapCTBO OO/IKHO MPefoCTaBUTb XUJbe
Jlydwero Kayectsa Mam 6onbluero pasmepa Tem, KTO B HEM HyKAaeTca. KOHBEHUMA TaKKe He rapaHTu-
pyeT TpyAoBbIX NpaB (3apaboToK, paboyee BpemMs, OCHOBaHMA YBObHEHMA U T. M.).

(5) CnoPbl B COEPE YTONOBHOTIO CY/ZIOMPOWU3BO/CTBA

Al He byay NogpobHO OCTaHABAMBATLCA Ha BOMpPOCE, MoYemMy e OONbLMHCTBO XKasiob Ha yrosoBHoe
npecnefoBaHue NPU3HaeTCA HeNpPUeMAEMbIMU. B NPOTUBHOM Ciydyae MHe NpULWAOCb bl HanucaTb Le-
NbIA TPYA noA 3arnaBnem “TUNUYHbIE OWMOKU POCCUMCKMX noacyammbix”. OTmedy b OAHO - ABYMA
rNaBHbIMU NPUYMHAMW ABAAIOTCS, BO-MEPBbIX, HEMOHMMaHWE NMpPUHUMNE CybCUAMAPHOCTM, O KOTOPOM
Mbl YNTOMWHAAM BblllUE, U, BO-BTOPbIX, NOBEAEHME 3aLLMTbl BO BHYTPEHHEM Npouecce.



YT1o Kacaetca cybcugmapHoCTM, nogasasiowee 60MbLIMHCTBO OCYXKAEHHbIX CTAapatoTCA MCNO/Ab30BaTbh
CyA, MMEHHO KaK elle OAHY HaLMOHa/IbHYI0 MHCTaHLMIO, KOTOPas NepecMmoTpUT A4e/10 NO-HOBOMY U A0-
KaXeT MX HEBMHOBHOCTb, UCTUHHYIO UM MHUMYIO. 3aABUTENN He NOHMMAIOT, YTo Cya UHTEpecyeT oYeHb
OrpaHMYeHHbI1 KPYr BOMPOCOB, CBA3aHHbIX C MPOLEeAYypPoit pacCMOTPeHMA A4ef, a He cama CyTb Aefa M
WHTEpnpeTaumsa A0Ka3aTe IbCTs, COBPaHHbIX C/IeACTBMEM U 3aLUMUTON, a TaKkyKe TOIKOBaHME BHYTPEHHEro
npasa.

Tem He meHee, BO MHOTUX Ae/1ax 3asBUTE/IN CCbINAKOTCA Ha NPaBU/IbHbIe OCHOBaHWUSA - Hanpumep, Ha oT-
CYTCTBME a[BOKATa, HEO3HAKOM/IEHWE C MaTepuanamMu Aena, HeBbI3OB CBUAETENEeN U T.M. - TO ecTb Te
OCHOBaHM#A, MO KOTOPbIM NPOLLECC MOXKET BbITb MPM3HAH HECNpaBea/IMBbIM C TOUKM 3peHUs KoHBeHLuU.
Y7o Ke genaer Takue kKanobbl HenpuemaembiMn? Hago nNpusHaTb, YTO OrPOMHOE KOMYEeCcTBO 06BM-
HAEMbIX He MCMNO/b3yloT NpaBoBble CPeACcTBa 3aliMUThl Ha MNepBOHaYasibHbIX 3Tanax - MO HE3HaHWUIo u,
WA U3-3a HeJoBepuA K MPaBoBbIM MexaHu3mam Boobule. OTKas oT aABoKaTa, HeymeHune YeTko chop-
MY/ZIMPOBaTb CBOKO MO3MLMIO, AOUTU 40 KOHLA LLEeNoYKkKn “ncyepnaHmns” cpeacTs 3alWmThl - BCE 3TO AULIAET
3aABUTENIell BO3SMOMXHOCTU NPeAcTaBUTb CBOE AeN0 Hauaydlwm obpasom. M 3To BepHO He TONbKO B
OTHOLLIEHWUU Kanob no cTaTbe 6: CKOMbKO *Kafob Ha MbITKM, Hanpumep, 6b110 OTKOHEHO M13-3a TOTO, YTO
3aABUTE/Ib HE MOXKAN0BA/ICA NPU MeAOCMOTPE Ha Nobou, He Hanucan Kanoby NPOKypPopy, HE COXPaHUA
KOMUIA MeaAULMHCKUX CNPaBoK U CBOMX obpallleHuiA, 1 T.N.

3aknroyeHue

B uenom, pabota ¢ KOMUTETCKUMM fefammn u3 Poccumn ocTaBaseT rpycTHoOe BrievatsieHue. Bo-nepsbix,
obpalaeT Ha ceba BHMMaHUe creumdUyeckas NpaBoBas Ky/bTypa HALWMX COTparKaaH. A Aaxke roBopo
He 0 NPaBoBOM MHHOPMMUPOBAHHOCTH, @ 06 OTCYTCTBUK pediekca 06PaTUTLCA K OPUCTY, €CAN BO3HUKIA
npasoBas npobaema. [lymato, Takoe »Ke BrevyaTNeHne LOMKHO CO34aBaTbCA U Y POCCUINCKUX Cyaeli: foc-
TYMHOCTb HALLEro CyA0NpPoM3BOACTBA MMEET 06paTHYHO CTOPOHY, NOOLLPAET CYTAKHUYECTBO, NJIOXO0 NOA-
roToB/IeHHble Aena, 6eCcToNKOBbIE UCKU, U T.4,

Bo-BTOpPbIX, MO NMCbMaM 3asBUTEIE HENb3A HE 3aMETUTb, KaK He A0BEPAIOT OHU POCCUIMCKOM NPaBOBOM
CUCTEME, U KaK NepeoLLeHMBatoT BO3MOXKHOCTM Cyaa. 3TO NPOCKA/Ib3biBAaET U B KOMMEHTAPUAX 3anaBUTe-
nei, npuBedeHHbIX B goknage UMT: Cya Buantca umn Kak deus ex machina, Kak nocnegHaa Hagexna
Ha CnNpaBeA/MBOCTb B 3TOM HecnpasegNMBOM Mupe. 3aaBuTenn 3abbiBatoT, Yto Cya B 3HAUYMTENbHOM
CTEeNneHn 3aBUCUT OT HAaLMOHA/IbHOM NPaBOBOM CUCTEMbI: OH He paboTaeT ¢ genamm “c uncroro nncrta”, a,
HaobopoT, UCNoNb3yeT TOT MaTepMas, KOTOPbIN NponsBesa 3Ta cuctema. CoOoTBETCTBEHHO, NPU BCEM ero
He3aBMcMmocTn, Cya onepupyeT B XKECTKUX PaMKax, OrpaHUYMBAIOLLMX €r0 BOSMOXKHOCTU MO BOCCTAHOB-
JIEHUIO CMpaBegNBOCTH.



B-TpeTbux, CTAaHOBUTCA BUAHO, YTO Yalle Bcero 3a60Tbl M 6e4bl Halero HaceneHun - He Te, paau pele-
HUA KOTopbIX co3gasasnca EBponeickuii Cya. B EBponeiickoit KOHBEHLMM 3aKpen/ieHbl B OCHOBHOM
npaBa TaK Ha3blBAaeMoro “nepBoro NokoseHua” - ANYHble U rpaxAaHcKkMe ceBoboabl. Poccuiickoe ke
obuw,ecTBo octaeTcs oYeHb “naTepHanmncTckmum”. CpegHero rpaxaaHnHa 6onblle BCero MHTepecyeT To,
KaK rocyapcTBo BbIMOHAET CBOM COLMaNbHO-3KOHOMMYECKMe 06A3aTeNbCTBa, a He cBoboaa cioBa unu
TaliHa nepenucku. O6pasHo roBops, NaTEPHANUCTCKME raCTPOHOMMUYECKME NPEeANOYTEHUA HALIMX 3aABU-
Teneil o4eHb Masio COOTBETCTBYIOT TOMY IMbepanbHOMY MeHto, KoTopoe npeanaraet Cya.

CknagpiBaeTcs NapafoKcasbHan KapTuHa. Poccuiickue rpaxgaHe B MaccoBom nopsaake nuwyt 8 Cya,
npv 3TOM He OTAaloT cebe OTYET B TOM, YTO, Yaue Bcero, Cya NOMOYb B pelleHnn ux npobsiem He cMmo-
»eT. Cya, ¢ APYroi CTOPOHbI, TPATUT OFPOMHbIE Pecypcbl Ha To, YTobbl 06pabaTbiBaTb 3TOT MNOTOK Kanob,
6ONbLWNHCTBO M3 KOTOPbIX 3apaHee obpeyeHbl Ha Heyaady. Hegapom rosopsT, yto Cya Tenepb cTtan “3a-
JNIOKHUKOM cBoero ycnexa”. MoeT 6biTb, Obl10 6bl NonesHee, 4YTobbl Cyh CTan MeHee MONynsApeH, U
CMOT TOTA,a COCPEeAOTOUMTLCA HA PELLEHMM TEX BOMPOCOB, A1 KOTOPbIX OH Hbla CO34aH.

OpHaKo gaHHaA cuTyauma 6yaeT COXPaHATLCA A0 TEX Nop, NoKa ByAeT COXpaHATbCA B HEM3MEHHOM BUAE
Nnpaso MHANBMAYASIbHON NETULUKN, HE OFPAHUYEHHOE NPAKTUYECKM HUYEM - HU, HANPUMep, NOLUINHON,
HU TpeboBaHWem 06A3aTeNbHOIO LPUAMYECKOrO NpeacTaBUTeNbCTBa. 14-1 NpoToKoa K KoHBeHUmMM (Ko-
TopbIn Poccua nognucana, Ho He paTdULMpPOBana) Mor bbl CTaTb NEPBbIM LIATOM Ha MyTWU OrpaHUYEeHUs
npasa MHAVBWUAYANbHOM NETULMN, BBOAS HOBbIA KPUTEPUIA HENPUEMIEMOCTU “OTCYTCTBME 3HAUYUTE/b-
Horo yuepba 3aaBuTento”, HO Aarke 3Ta Mepa NPeACTaBAAeTCA MHe HeAOCTaTO4YHOM. YTo »Ke KacaeTcs
Bepbl HaluX rpaxaaH B EBponeickmin Cya, oHa byaeT Kpenka Ao Tex Nop, Noka 6yaeT coxpaHATbCA He-
Bepue B NPaBOBble MeXaHWU3Mbl BHYTPW CTPaHbI.



